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CASES AT LAW 
ARGUED AND DETERMINED 

SUPREME COURT OF NORTH CAROLINA, 

AT RALEIGH. 

D E C E N B E R  T E R N ,  1854.  

W. W. GRIFFIN, ADM'R., vs. JOHN BLACK. 

IVllcre the action is for the detention of a written instrument, it is not necessarj 
to give notice to the defendant to produce the paper on the trial, previously t u  

l~roving the contents of such paper, as the suit itself is sufficient aotice. 

TIIE was an action of DETIXUE, tried before liis IIonor Judge 
I:AILCI-, at the special Term of Pasqootank Superior Court, 
I kcembcr, 1S54. 

The plaintiff declared for the detainer of a policy of insur- 
m c e  upon the life of James G. Scott, insured by t l ~ c  New 
1-odr Insurance Company, being policy No. 030, for $8,000. 

I n  the course of the trial below, the plaintiff offered parol 
proof of the contents of the policy of insurance, ~vliich was 01)- 
jected to by the defendant, bnt admitted by the Court. Es- 
ception by the defenclant's counsel. 

Verdict for tile ylaintifl. 
i h l e  for a venim cle noz'o for the cause of exception aC&e 

~nentioued : rule discharged : Judgment a i d  appeal. 

S A ~ ,  C. J. W e  had supposed the rule of lax- to be well 
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Griffin v. Black. 

settled that when an action is to recover the possession of a 
~ p e c i a l  written instrument, or the psper is itself the founda- 
tion of the action, the bringing of the action is notice to the 
defendant and none other is required. I t  is a general rule, 
that where a written instrument is in the hands, or power of 
tlie defendant, the plaintiff, in order to avail himself of par01 
evidence of its contents, or to give P, copy in evidence, must 
give notice to produce i t  on the trial, and must then p r o w  
its existence and its being i n  the possession or under the 
control of the defendant: Xmitlz v. Sleq ,  1st Car. and Kir. 4s. 

To the first portion of the rule there are three exceptions 
stated by Mr. Greenleaf, in  his treatise on Ericlence, S. 51, 
vol. 1st:  Fircct : Where the instrument to be produced and 
that to be proved are duplicate originals. X~concZ: Where 
the instrument to be produced is, itself, a notice ; as a notice 
to quit the possession of land ; or a notice of tlie dishonor of 
a bill of exchange. Third: Where from the nature of the 
action, the defendant has notice that  the plaintiff intends to 
charge him with the possession of the instrument : as in TRO- 

YER for a bill of exchange or note of hand. I n  either of these 
cases is a notice to produce the instrunlent requirccl, necessa- 
r y ;  became the action itself is decmed in law sufficient to put 
the defendant on his guard and to prevent surprise. This case 
falls under the third exception. The action is brought for the 
detainer by the defendant of a policy of insnrancc, the proper- 
ty of the plaiutiff's intestate: and it was proved that it was i n  
his possession as the agent of Scott, the intestate, at  the time 
of the demand made by the plaintiff'. I t  was not necessary, 
therefore, for the plaintiff to give the defendant notice to pro- 
duce the instrument, and his Honor committed no error in 
admitting the evidence complained of. 

Judgment affirmed. 
PEE CUELAM. 
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White 7,. Griffin. 

WHITE & LAVERTY cs. TVN. W. GRIFFIN, ADM'JL 

Tho  Administrator of one who %as indebted to him on bills of exchange payable 
to him as ' I  Cashicr" of a bank, has a right to retain against creditors, not ol' 
higher dignity, although such bills were due from the intestate as copartner ill 

a firm and the assets mere of the intostate's individual property. 

Tms was s n  action of ncm, tried before Ilia IIonor Judge 
I~AII,EY, a t  tile Special Ternl, December 1854, of Pasquotank 
Superior Court. 

The plaintiff cleclarcd on an open account, and the following 
~ p e c i a l  case was submitted by agreement of counsel for the 
judgment of tile Court : " T!ie defendant, a t  tllc commence- 
ment of this suit, and yet is the acliriinistrator of Isaac Casey, 
deceased, and had in his hands, as such, assets of his intes- 
tate's individual property, to an  amount larger than the plain- 
tilf"s demand. The intestate, at  tlie time of his deatli, was one 
nf the firm of Casey cC- Davis, which firm was, at  tllc titnc of 
Casey's deatli, and still is, indebted to tlie defendant, who is the 
casllier of the Farmers' Cnnk, on bills of exchange, payable 
to liim as cashier, and over clue to an amount greater than the 
ii~nount of assets that Ims come to his liands and for the satiu- 
faction of wliicl~ 1:e claims to Ilold these assets under the pleas 
~f 'retainer and debis of lligller dignity,' and it is agreed that 
it. the Court should be of opinion that the defendant is enti- 
?led to retain the assets, for tlie debts above mentioned, he 
qlldulcl give jndgement for the defendant, otherwise for the 
!)l:iintiE LO tile ?,mount of the debt sued for." 

And upon consiclemtjon of the case, l ~ i s  JIorior beirlg of 
3pinion ~ ~ i t l i  the defendant, gave judgment accordingly, awi 
tile plainti8 appealed to this Court. 

,Xutin, for plaintiff: 
iIealh, for defendant. 

CATTLE, J. The objection, thst  the defendant cannot  etai in 
because the debt was due from liis intestate to him as '[ cash- 
ier of tlie Farmers' Bank," is clearly ulitenable. H e  is in law 
the creditcr, and any suit to be brought for the debt, uiust be 
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White v. Smith. 

in his individual name and it  matters not, in a court of law, 
for whose benefit lie is to hold the money when collected. 
IIorah v. Long, 4 Dev. cf: Bat. Rep. 274, The only difficulty 
is in the question, whether the defendant can retain the gro- 
ceetls of the separate assets of his intestate for a partnership 
debt as against the plaintiffs who are separate creditors of the 
intestate? But that difficulty is rather apparent than real. 
If Casey had been living, the defendant could undoubtedly 
hare  sued him alone uncler the provisions of the 89th sec. of 
the 31st ch. of the Revised Statutes, (See Gwer v. 3'Zetche.r, 
1 Ire. 417,) and upon obtaining judgment miglit hare  liad 
his property sold under an execntion. So upon his death, if 
any other person tlian the defendant liad taken ont letters of 
administration upon his estate, the defendant miglit have sued 
liim and enforced the collection of the debt out of the assets 
in  his hands. But as lie administered upon the debtor's estate 
liimself, he could not sue, and for that reason the law concedes 
to Iiim the riglit of retainer. The right to sue another person 
is clearly given by the 90ch see. of the Statnte referred to, 
(see Smith v. Fhpn, 2 Dev. Eep. 298,) and the principle of 
retainer follows as a necessary consequence when the credi- 
tor becomes himself the administrator. If the plantiff has 
any rights against the defendant, they certainly do not exist 
in a court of law. 

Judgment affirmed. 
Pm Ccnrur. 

STATE T O  THE USE O F  THOMAS D. WHITE AKD WIFE VS. ED- 
WARD F. SMITH, e t  u1. 

11-here a Clerk and Master took money belonging to his Office and used it in 
speculation, the sureties of the bond for the term, the11 current, arc liable : not- 
withstanding the amount invcsicd had been paid to him by his copartner in 
trade after the time covered by that bond had elapsed, and a new bond had 
been given. 

Such a return of the funds could only be considered in mitigation of damages, 
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White  v. Smith. 

and to have that  effect it should be shown that  the  funds were spceifically ap- 
prupriatcd to the  payment of those entitled to thcnl. 

Where  the  s w c t ~ e s  on the  sceond bond wcrc erroncoudy sued and the  money 
fnrced out of t l ~ n l ,  the jodgmcnt in that  mi t  is 110 bar to the action against the  
sureties \vho wcre actually liable : and wlicrc thc jiidgment had been aseigncti 
to t l ~ e  use of L I I C  S I I ~ C ~ ~ C S  who Iml  ~v r~ngfu l ly  paid, it will not be aliuwed to  go 
in initi@ion of d x m g e s .  

Action of r~crw, tried heforc his lIonor Jndge  BAILEY, a t  tlie 
Spring Term, 1S34, of Perquimons Superior Conrt. 

The boiid succl on was csccuted by tlic clefcnilnnt Smith,  as 
clcrk nu11 innstcr in Equity, 2nd the other dcfen~lnnta. 2,s Iiij 
snreties nt Fall  Tcrin, 1S4G, of the Court of I-qnity of tlic 
connty of Pequimoi ie ,  and is in the nsunl form. A t  Spring 
T c r n ~ ,  IS4S. i t  was ortlerctl tlint tlic clerk and master lend out 
tllc fiuid in control-crsr, (the procceds of the sale of n trnct of 
1:und) nut1 pay the interest to onc Iticlinrdson cl~irillg tlic joint 
lives of I~ i~nse l f  ant1 wife, ant1 if' she survircd,  tile11 to her, (]:I- 
I 1 f .  A t  the Spring Term, ISSO, i t  n-ns clccrcccl that  
tlie clerk nntl ~ n n i t e r  pay tllc fund to the ~ d a t o r s  upirll 1)o:itl 
bci!lg g i w u  to secure the intcrcst nu~lnnllp to I:icll:udso~~ nut1 
wif'c, as directed in tllc i'or~ncr orclcr. Tlie relators esccntetl 
tllc 1)01itl ant1 cnllcd upon tlic clcfcntl:u1t, Smitll, for the  f ~ n d .  
I I c  tiilctl to pa?, nut1 t l ie~~cfhrc tlle rc1nto1-s b r o u ~ l l t  s:iit npo? 
tlie 1)oncl of 1S45, and obt:ined juilgiruic~it ngni~ist S111ith ant1 
his snivtics in that  boilrl. S ~ u i t h  11:1(1 l~cconle jiisolrent, nnJ  
tllc sn~.ctics pait1 the nulount of tllc juil:~ucnt to tlic ~clntclrs 
:11111 t(t01i all :~s s ig l l~ne~ l t  tlicreof: Tllis nction was tllcu i)~.oug!lt 
on tllc 1)ontl of lS4Ci. Tile bre:lcl~ assigned is, tlint Suiith l~nc!, 
i n  L)cccmbcr, 1947, t:il;cn tIic f'ilnd out of' tlle ofice nnJ np- 
plied i t  to his o\vn use. I t  was pvorecl on tlic part  of tlic 
plnintift' that  lie 11ntl used tllc fnncl i n  tllc pnrcl~nse of 2 nu:n- 
bc r  of I~oracs upon specn1:ition ; ant1 it v n s  p~sol-ctl nu tile ;wit 
of the def'wtlants that  in  July ,  1S4S, he  lind n sc t t Ic~ne:~t  T\ it!! 
his partner i n  tlie horse dealing, to wl~oni  lic lind 1iniitli.d tlic 
money nud received the ninount back from Iiiin, n pnrt i n  
cash, and the balncce in good notes upon i~idiridunls to wlioin 
lie lmcl sold horses. Tlicre was no eridence that Snlitli ha( l  
returned either the money or  the notes to his otEce : on t!lo 
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contrary, there was evidence tending to show that he had not 
done it. Il is Honor intimated an opinion that tlle plaintiff 
could not recover; whereupon, a noi~mit  was submitted to, 
and an appeal t a 1-  en. 

,vm;tA, for plaintiff. 
Ihath,  for defendant. 

Y e m s o ~ ,  J. The ground upon which his IIonor based his 
opinion is not stated : I n  tlie argument two grounds mere 
taken to sustain it. 

I t  is clear tllat tllo ~vithdrawal of the fund from the office, 
and t11e application of i t  to his own use by Smith in Decem- 
ber, 1947, was a breach of the bond of 1546. 13ut it is said 
that this breach was repaired, and the canse of action estin- 
guislled by the fact, that in July, 1S48, Srnitll received back 
the whole amoul~t of the fund in cash and good notes. 

If, after the misapplication, t l ~ c  fund had been nctnnlly paid 
over to tlie relntors, that fact w o ~ ~ l t l  have repaired the breach, 
to t ! ~  extent of tnitignting tlle damages to a Inere nominal 
illnotint. It ulay be, that it' the fund liad been returned to the 
oflice and set apart specifically for tlle usc of the relators, t l ~ t  
fact would h v c  lnitignted the clnnlnges. l h t  the simple fhct, 
illat Smith afterwnrcls received back the ~niount  of the f i~nd 
jr i  L L  cash aliil good notes," cannot 11::ve the effect of estin- 
guishiug tlie cause of action, nor does i t  in any way tend to 
mitigate the dmnages. It  is the same to tile relators whetlle~ 
Smith squandered the mo:lcy in the first i~istance, or reccireti 
it back aud afterwards squandered it : Tlic snccesa of his first 
specnlation was to tl~ern a matter of perfect indifference. The 
misapplication of the fund was a brcacli of duty on the part of 
Smith, an6 p v e  the relators a cnnse of action : Ilis wceiving 
Lack the fund did not amount to retribntion; of course i t  
could not amonnt to an estingnishnlcnt of the eawe of action, 
and the injury stands 11nnlitig:ited. 

It is said, in the second place, that the proceedings Ilnd in 
faror of the relators on the bond of 184S, is a bar to the pre- 
sent action: either under flie plea of "former jndgment," 
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White v .  Smith. 

or as  a satisfaction of the damages. To sustain the plea of 
"former judgment," i t  must be for the same cause of action, 
and between the same parties. That action was upon the 
bond of 1848, and the parties were not the same. If the judg- 
ment on the bond of 1848, had been paid off and satisfied, so 
as  to be extinguished, it may be granted that this action could 
xiof have been maintained, in as much as the relators by  it, 
seek to recorer damages for, and in respect; of the same sub- 
ject matter, in regard to mhicll damages had been recovered 
il l  the fornier action, and the relators would not be entitled to 
receive tlie clanlages n second time : but that cor~sequence mas 
guarded against by having tlie judgnleilt assigned over: The 
effect of which is to prevent it from being satisfied or estin- 
pis l ied,  and to keep it outstailding for tlie benefit of the sure- 
ty who nclvanctd the money to tlie trustee to whom it was 
assigned, so as to innlie the transaction a purchase of the judg- 
~ n e ~ l t  311~2 not a satisfaction. This coiltrivailce (if you please 

to call it) by whicli sureties are enabled to protect them- 
selves, :uicl 10 take tlie benefit of all tlie liens and securities, 
m d  rei~lcdics to wllicll tile creditor has tlie right to resort, ha3 
bckn so long, and so often sanctioned by the Courts, tlint i t  
lias bccome settled law, and cannot now be drawn in question. 

This case is a, strihing instance, to show that the practice o i  
t n l i i ~ ~ g  anssigunle~its, so :is to prevent bonds and judgment* 
t'l om being satisfied or estinguislied, is in furtherance of jus- 
tice. l l i e  fund was witlidraw11 fro111 the office in 1847: therc 
is 110 evidence tlint it was ever returned, and liacl the sureties 
upon tlie bond of ISAS, been as well advised before, as they 
v c r c  after the judgment was obtained against tliem, no such 
iodginent wonld liare fallen, in the first instance, upon the 
present defe~idants, who are the sureties of 1846, and were 
bound a t  tlie time of tlie ciefanlt of Smith. Justice requircs 
t l u t  they slinnld still bear tlie loss, to tlie relief of sureties wl~o  
IT ere not liable at  tlie time of t l ~ e  breacli. 
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Richardson v.  Smith. 

STATE TO T H E  USE OF DANIEL RICHARDSON & V I F E  cs. E. 
F. SMITH, e t  al. 

{The first point in this case is the construction of the decrees of the Conrt of 
Equity, and cannot well be condensed.) 

Where a Clerk and Master in Equity misapplies a fund of which one is en t i t l~d  
to thc annual interest during his life, and his wife afterwards, during her life, 
in case   he survived:-Held, that the husband and wife can recover on the 
oficial bond for the year current at the date of the misapplication to the cx- 
tent of the interest. 

A c ~ ~ o s  of DEBT, tried before his IIonor, Judge BATLET, a t  
the Spring Term, 1554, of Perqnimons Superior Court. 

The question of the defendants'liability on the bond of 1846, 
wliich arose also in the case Iiaving been disposed of in the 
foregoing case of White r. Smith, another question remains 
to be consiclerecl in this case ; mliat interest the relators l i a ~ c  
in thc fi~ncl for mhicll they are liable, and their riglit to S ~ C  

for the same! The f e n ~ e  plaintiff was tho w i d o ~  of John A.  
Morris, wliose land was orclerecl to be sold, and as such wns 
cntitled to a share of the fnnd to the ralue of lier dower, 
wilicli she sold to one Eroo1;s : bnt she became fnrtlier entitled 
to a11 interest in the fund, for her life, by the Lirtli of a pos- 
thumous child and its death, after tlie petition Tvas filetl for 
tlie sale of property. After tlie filing of the petition she ill- 
t e ~ ~ n a r r i e d  with Daniel Riclinrdsn11. 

Tlie i'o!lomng orders were made in the court of Equity in 
relation to this interest of Nrs. Morris, now Mrs. Eichardson, 
v i ~ ,  at  Spring Term, 1848 : " I t  appearing that the money n.as 
paid into Court (ordered) that title be made." 

At the sanie term (Spring Term, 184s) i t  x-as "decreed tliat 
the master pay over to G. W. CYOOI~S tlie amount decreed to 
the petitioner Elizabeth, in lien of d o ~ ~ e r ,  and that the master 
lend out the residue clain~ecl hy tlie said Elizabeth C. and pay 
over tlie interest annually during the joint lives of Eichardson 
alld liis wife to the said D. Richardson, and should the said 
Elizabeth C. survive the said Daniel, then to pay over the in- 
t e ~ e s t  anuually, during her life, to the said Elizabeth." 
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R~chardson u. S m t h .  

At Spring Term, 1850, tlic final decree was made in tllc 
cause, as follows : " I t  is ordered, adjudged and decreed, that 
the clerk and master in Equity collect all t l ~ e  residue of tlic 
sales of :lie lands of John A. Xorris, deceased, and after pay- 
ing out of tlie said fund, all t l ~ c  coats tliat liave been tascd by 
order of this Court in this cause, tliat lie pay over tho residue 
to Thomas D. TVliite, who, with liis wife Xary, as licir a t  law 
of J o l ~ n  A. Morris, clcceascd, is entitlccl to onc undivided l d f  
part of' the said funds : and as tlie ccitrli p c  llrust in an assign- 
ment to J. C. X. Eliringl~nus, by Nordecai Uorris, tlic otlicr heir 
a t  lam of' John A. Norris dcccascd, is ciititlctl to tlic other 
undivided llalf of the said fulid, npon tlie said Tliomas I). 
TVllite executing liis bond payaLlc to the clerk and ~riaster i11 
tlie like sum that lie may pay over to t l ~ c  said IVliitc, condi- 
tioned for tlie payrncnt annually unto Daniel Ilicl~ardbon oi' 
the interest a t  the rate of six per cent per annnnl upon such 
sun1 as may l ~ c ,  by virtne r ~ f  tliia tlecrec, pait1 to I~inn, sail1 
JYliite, for mid (luring tile joint lives of L)ariicl lticliartljo~i 
and his \rife E l i z a l ~ t l i  C., ant1 ~lli to 7.;lizal~etli C. ILicliar(ls(~11 
for and clnrilig lier ~iatnrul life if she i!~ould survive licr sail1 
Iiusbnnd." 

An amount suflicient to cover the intcre5t accruing Ibet~rccn 
the 6l)ririg and l '~11  Tcrnii of 1S4q, n-as paid Ly Sinit11 to 
I~ ie l i : i r ( l~ i i .  

T l ~ e  liotcs talieu ! i~r  tlic salc of tlic land l ~ y  the master, Lore 
interest from January, lS-16. 

Tile breach assigned, is tlic ~ni;application of tlic interest 
which 11x1 accruetl upon the salc 11otc.~ 1111 to Sl)ririg Ter~u ,  
1S4S7 and the ~nisapplication of the 1)rincipal fund in whic!i 
tlle relators are intcrebted, to tlic eateilt of tile interest wliicli 
nould afterwards accrue thereon, during tlic life of' ,\Irs. Ricli- 
ardson. Il is  lIonor intimated an opiliion that l)laintiffj coul(l 
not recover ; wlicrcupon, they snbmitted to a nonsuit, and 
appealed. 

S m i t h ,  for plaintiffj. 
Ilcath, for defendants. 
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PEARSON, J. The ground upon which his Honor based his 
opinion is not stated. I n  the argument, besides the two 
grounds taken to sustain it  which were taken and have been 
disposed of in tlie case of the State to the use of White v. 
Smith, delivered at this Term, (ante 4) a third ground was 
taken : that by the decree a t  Spring Term, 1860, the interest 
which had accrued upon the fund as well as the fund itself, 
was directed to be paid over to White ; so that tlie cause of 
action in regard to the interest, as well as the pi.i:!cipal, vested 
in him : and Eichardson and wife must look to him for the 
interest. 

The decree is expressed in very general t e rm ,  but taking it  
in connection with tlie former orders, and tho rights of tho 
parties as declared arid settled, tliere can be no doubt as to 
the fact that it does not include the interest which had accrued, 
and it is evident that it was worded upon tlie supposition that 
tlie interest had been, or ought to liave been paid over to 
lticliardson and wife. White had no right to receive, and 
11nd no pretence of claim to such interest. I Ie  mas only 
entitled to tlie principal, subject to tlie right of Eicliardson 
and wife to liare tlie interest d~i!.ing the life of Mrs. Ilichnrd- 
son. Tlie bond which White was required to give was to se- 
cure tlie annual payment of tlie interest which might accrue, 
and 11as no reference vliatever to the intercst which had 
already :~ccrned and in wliich White had no concern. So as 
White lias a cause of action for tlie misapplication of the prin- 
cipal ~vliicli belonged to him, subject to the right of Richard- 
son and wife to have tlie interest during her life, the latter 
upon tlie same grounds, liave a cause of action for a misappli- 
cation of the interest whicli had accrued at the time of such 
niisapplication, and constituted part of the fund so misapplied 
and drawn from the office : and also for tlie misapplication of 
the principal fund in wliicll they were interested to the extent 
of the il~terest. 

Venire de 7102'0. 
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T h e  assignment of n bail bond, by the  udmin i sh to r  of a Sheriff, passes no such 
interest in it n s  to entitle the  assiplee to  nlaintain a n  action in his own name 
against the bail. 

Scrim FA CIA^ to snbject bail, tried before his Honor Judge 
I ) r c ~ i ,  a t  the Fall Term, 185-1, of I'asquotank Superior Court. 

The bail bond was in the usual f o r q  signed by the defend- 
nuts as the bail of one Ilendriclison, payable to Joshua A. 
I'ool, Sheriff of I'asquotanl~ county, and after his death 
:~ssigned over to the plaintiii' (wlio was the plaintiff in the  
fi)r~ner snit) by J. JV. Hinton, the administrator of Pool, 
without as t f ing a seal to liis nanie. 

At the return Term of t l ~ c  ~ ~ Y ~ C C B S ,  the defendants pleaded 
L L  that tlie bond was not assigned," "assignment not under 
seal;" and it was conte~icled by his connsel that tlie assignment 
by the administrator of' the Sherift' \ras invalid, and conferred 
lro right npon the plniniilt' to bring this snit. 

,, 1 lie oase w;is subniitted fi)r the judgn~ent  of the Court upon 
the facts above stntetl by ngrcoiucilt of tlie connsel, and his 
Ilonor, npon considcrntion, bei l~g of opi11io11 in fhvor of tlict 
def'endnnts, the plaintiff sub~iiit[ccl to a nonsuit, and appealed 
to this Court. 

S-wr, C. J. Tlic decision of tlie question presented in this 
cnse, is gorerned by the second see. of tlie Act of 1S36, c l ~ .  l u .  
A t  common law, ~vheii tlie Slieriff arrested the body of n de- 
fendant on civil process. lie was bound to take a bond for liis 
nppearance a t  the retwn dny of the  wrir, and the clefendan t 
was tlicn bonnd to perfect his bnil by giving bail t3 the action. 
r 7  l l i e  formel. was made p a j a l ~ l e  to the Sherift; as it was talien 
for his security, and the latter to the plaintiR in the action. 
The Sherift' might assign the h i 1  to tlie writ, to tlie plaintiff; 
but by the law was not bound to do so. If 11e did assign it, 
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tlic assignment conveyed to the plaintiE no legal interest in 
it, for if he  sued upon it, the action was in the name of the 
Slieriff, and lie being the plaintiff at  lam, could at any time 
dismiss the skit. TO remedy this evil, the Statute of the 4th 
and 5th Anne was passed, nliicli enacted--"that the Sheriff at  
the request and at tlie cost of tlie plaintiff, or his attorney. 
sl~ulZ assign to him the bail bond by endorsing the same, and 
attesting it  under his haud nnd seal, in the presence of two or. 
more credible witnesses, kc.'' I t  then provides, that upon :I 

breach, the plaintiff may bring an action in liis own name. 
I11 this State but one bail bond is given by a defendant, and 
that embraces both bail to the writ and to the action. Cy the 
first section of tho Act aborc referred to, i t  is made the duty 
of a Sheriff when lie arrests a clefeiiclarit to take such a bail 
bond and to return it  with the writ; if lie does not, lie maliea 
himself special bail. By tlic second section, it i u  ~ n a d e  the 
duty of tlie returning officer to assign the bond to the plnintikk' 
in tlie action. I t  enacts tliat " a11 bail bonds, returned to any 
of the Conrts, &c., shall be assigned by the sheriff or coroner 
returning the same by an endorsement tl~ereon, ill tlle follo~v- 
ing form, (to wit,) kc.'' Such endorselllent is required to 11c 
under tlie JImd cot11 s e d  of the q j z ' ~ ~ ~ .  TiT1ien so assigned, 
the plaintiff in tlle action iiiny sue upon it in his ow11 namc, 
and after his death, i t  may be pnt in action by llia esecu- 
tors or adlninistrators. Bnt to giro tllc assignment t1ii.j 
cflect, it must be made by tlie returning officer : for tllongli 
the section, mliicll we are ccmsidcl.ing, directs the assignmerit 
to bc made to tlie plaint%', his eseeutc7rs mcl ad~ninistl-atore, 
j e t  the power to ll~alre it is, under the Act of 1536, personal 
to the officer ; i t  is to be nncler his I w ~ i t l  aml  a e d ,  and Iic is 
directed, in the first section, to return tlle boi~d with tlic writ ; 
and tlien is the time, if lie wisllcs to avoid becoming sjlecial 
bail, to perfor111 this duty. The only substantial cliflerencc 
between the Statute of tlie 4th and 5th of Anne, and onr Stnt- 
utc upon this point is, that the former requires the assignn~ent 
to be attested by two or more witnesses ; ours requires no nt- 
tatation: Under the Statute of Anne it soon became a ques- 
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tion, whether the assignment could be made by any one but  
the returning ofticor, and it is now settled in Englancl, that it 
may be made by an under sheriff or by a clerk in the sherifl's 
oEce. I n  Fitzherbert's Natura Brevium, 1st vol. 266, it is 
said an under slieriff may, by virtue of his o fke ,  be  included 
in acts of Parlianlent, t l ~ o u g l ~  not expressly named by  r i r tuc  
of the 95th of Eclwarcl the 3rd, ch. 17. I n  Kitson and Fuyy ,  
1st Mh. GO, i t  was decided that an under slieriff might assign 
a bail bond in the m i n e  of the high slieriff, it lmving been 
'* the constant practice ever since the Stat. of Anne, but  if the 
" assigument was neither by the l ~ i g h  sheriff nor by the under 
' L  slieriff, it ~vonlcl not be  goocl." In  that case the assignment 
was by the under sl~erifl 's clerk. But in the case of Harr is  
vs. Ashley, 1st Selwyn's nisi prius, Lord Mansfield was clear- 
ly  of opinion that tlie seal of tlie deputy sheriff's oftice being 
nfisecl to the assignment, i t  was good, 4th Camp. 36, X d d l c -  
i 0 7 ~ .  r. S(!mJJoi~7. T!iese cases s h o ~  tllat in England the aa- 
signinent ~ i ins t  be made, either by t l ~ e  sheriff lh isel f ,  or by 
his dcguty, aftiaing the seal of the proper oftice. Peiersdorf 
on L i l ,  11. 221, s a p ,  " if the sheriff die before he  assigns the 
b o ~ d ,  the 1,laintiiZ' nlust, as in coininon  la^, sue in the name 
of the shed ' ,  as the esecuiors appear to hare  no authority to . . 
assigu .t. that is, so as to enaLle the assignee to sue on it i n  
his o ~ m  i1~111e." I11 the case before ns, the sheriff tool< 110 

bail bond i ~ l ~ e l l  lie esecntcd the \ ~ r i t ,  the one he did tahe  as 
; ~ t  n snbseqncnt stage of tlic proceciliilgs, which was not a>- 
signed by llim, but by his ad111inistr:itor after his death, nor 
did lie o f i r  any seal. IIi3 lIonor cleciclcd that the 1,laintiE 
could 11ot ninintnin tllc actim. I n  this opinion we concur. 
T1iei.c is 110 error in the j u i l p e n t  of' tlic Superior Court. ant1 
i t  is d i r l i ~ ~ d .  
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STATE ON T H E  RELATION OF SUSAN A D A M  us. BRYANT 1%. 
PATE, JR. 

Where a defendant in a bastardy proceeding is acquittea of the charge by a 
Jury, upon an issue submitted to them, he is not bound for the State's cost. 

PROCEEDING under the acts concerning bastardy a t  Spring 
Term, 1854, of Wayne Superior Court. 

The question made below was on a motion to tax the dc- 
fendant with the whole costs after he had been acqilitted upon 
nn issue made up and submitted to the Jury. His  Honor 
Judge  CALDWELL, made the order that he should be so taxed, 
and the defendant; appealed to this Court. 

Dortch, for the State. 
J. W. Brya,$ for tlle defendant. 

NASII, C. J. The question submitted in this caBe grows out 
of the bastardy laws, which are purely municipal regulations 
adopted to protect the public from the burthen, which voultl 
otherwise be thrown upon it. A bzstard is called by tlle lam 

Jilius ~zullius : A legnl absurdity. With much more propri- 
ety he may be called $lius c o n m m i s ,  for if the real father 
cannot be discovered, and the mother b e  unable to support 
him, he becomes the son of every inan in the community; 
every one of whom is boand to contribute to his support, until 
he  is able to take care of hin~self by being bound out. Tho 
bastardy lnws then are but municipal regulations, and the 
mode pointed out for snbjecting the culprit is therefore not a 
criminal, but one in  the nature of a civil proceeding. Tlie 
community says to the marauder, yon have no right to amuse 
?ourself a t  tlle p~zblic expense : If we can catch you, r e  ~vi l l  
11ot punish you, but  re will cornpel yon to do that, which e r -  
ery principle of honor, justice and humanity, bind you to do. 

Tlie cllarge of boing the father of a bastard child is easily 
made, and sometimes it may be re;.y dificult for the individ- 
ual ~ h o  ought to be the best i n f o r m d  on the subject, to s2t- 

iafy her own mind ~ v h o  is bound for the paternity. The law, 
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twelve men, wlio are, to a certain extent, interested in fixing 
the fact on you, that yon could riot be  the father, we will let 
you off and support t!le child ourselves. 

To enable the person charged to avail himself of tliis rea- 
fionable and just proposition, the act of 1814, Rev. Stnt. chap. 
12, s. 3,4, provides, that the defendant shall be entitled to have 
an  issue made up to try tlie fact of his paternity. As the act 
was originally passed, the 2nd section directed that tlic trial 
of the issue should be a t  the cost of the defendant. I n  the 
Revised Stat., 1836, that section is omitted, and this provides, 
that if tlie jury shall, upon the trial of such issue, find that the 
person so charged is the father, hc s l~a l l  give bond, c ! ~ . ,  and 
shall be liable for the costs of such iss~ze-a clear expression 
of the Legislative mill, that tlie defendant, if acquitted, 
should not be taxed with the costs of the State. The 
common law gave no costs, and by thc general statute, no 
provision is lnade for their payment. In  the case now before 
us, the clefcnclant was declared by two successive juries not 
to be the f'atller of tlic child of t l ~ e  relator, and his Honor, the 
presiding Judge, either overlooliing the fact, that the 2nd sec- 
tion of the act of 1514 was repealed, or considering tlie pro- 
ceedings of a criminal character, gave judgment against tile 
defendant for the costs of the State;  in tliis there is error. 
That the proceeding is not in  its nature criminal : See State v. 
Camon, 2 Dev. and Gat. 2 7 0 ;  ~3tade v. J'ute, Bus. Itep. 244 ; 
State v. L'rozun, 1 Jones' Itep. 129. 

Judgment is reversed as to the costs of the Statc. 

J O H N  THOROUGIIGOOD cs. 15'. W. W A L K E R .  

Where an agreement was to do three things of diiTercnt dcgrces of irnporlalxa 
and value, or pay twenty-five hundred dollars as stipulated damagcs, and the 
breach assigned is the not doing one of the things which was readily ascertaiu- 
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able in value, and was clearly less than the sum specified as  damages, the 
stipulation was held to be a penalty. 

ACTION of COVENANT, tried before his I-Ionor Judge  DICK, a t  
the Fall  Term, 1854, of Tyrrel Superior Court. 

The plaintiff declared upon the following obligation, viz: 
" Know all men by these presents, tliat I, IT. IT. Walker, of 
the county and State aforesaid, for the sale of one half the schoon- 
cr  llarned James I+'. Davenport, of Edenton, made to me this 
day b y  John Thorougligoocl, do promise, covenant and agree 
to pay for the said Juhn Thoroughgood, one half of the debt 
due from said Thorougl~good, to Doyle, Ilurvin R- Rudder, 
wl~ich is about s is  linndred and seventy-five dollars : and I, 
the said W. W. Walker, do further covenant and agree for the 
same consideration, to pay tllc note of seven hundred and 
tmenty dollars, which was given by tlie said Thoroughgood, 
to Casey LC- Davis, and to which W. 13. Etlieridge and myself 
are sureties, as 011 reference to the said note will more fully 
appear. Kom, if tile said John Thoroughgood shall pay back 
to me, within t h e e  years from the date of this agreement, the 
sum of $615, together with the furtlier sum of $720, and tlie 
interest on both amonnts np to tlic time of the payment, then 
arid in that case, I do promise, covenant and agree, to recon- 
vey to the said John Tliorouglqood, a title for one half of the 
d i o o n e r ,  xianled J. 1:. Davenport. ilncl I, tlie said IT. W. 
Walker, do further covenant and agree, to pay unto the said 
Jolin Thoroughgood, tlie sum of tn-enty-five liuridrcd dollars, 
as liqniclated damages, in case of a fitilure on my part  to com- 
ply with tlie terms of the above agreement. This 17th April, 
1559." 

The breach assigned was the non-conveyance of the schoon- 
er to plaintiff, a t  tlie end of the three years. The proof mas, 
tliat Lefore the expiration of tlle three years, the defendnnt 
sold the vessel to oiie Simmons, who repaired lier and ~ n a d e  
her more valuable, but that at  the time defendant parted wit11 
her, the half was not worth more tllan the ainouiit plaintiff' 
was to pxj- for the repurchase of her. 

The 1)laintiff insisted, lst ,  that the measure of his damages 
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was the sum of twenty-five hundred dollars stipulated in tl16 
written cont~nct.  

2nd. Tliat he was a t  least entitled to tlic difference between 
the value of Iialf the sclioonc~. at  the end of tliree years, (i. e. 
after the i~nprovemcnts were made npon her) and tlie amount 
of the rede~llptioli money, and called upon t h e  Court so to 
cl~arge, bnt his IIorlor declined giving such instruction, and 
told the j r ~ r y  that t l ~ c  Ineasure of damages was the difference 
between the vnlne of one half of the sc!iooner a t  the time of 
TTd1iel*'s sale to Silnmons, and tlle redemption money then to 
be paid with illterest on tliat difference. Exception by plain- 
tiff. 

Uncler this instrnction, tho jury fonncl n verdict for 8lc 

penm cZmi t r !p .  

Motion fiw :i cenilv d e  c:toz'o for error in the instruction ex- 
cepted to. Rule disclia~~ged. Judgmel~ t  and appeal. 

B.iwr,e, J. The bill of exceptions presents an interesting 
qnestion of damages wl~icli has riot llitllerto bee11 decided in 
this State. I t  llas, I~o~rever ,  been lnncli discussed in England, 
and, after some conflict of jndicial opinions, seems to bc set- 
tled tllere npon just and equitable principles. 

For  t l ~ e  better clociclntior~ of thc snlcect, it Inny be proper 
to give n brief history of tlie n1:mner it1 which the qnestio~i 
canlc to be e~~tel.t:iined in :I Court of I :Lw:  and to (10 tllis, wc. 
need only abritlgc the clear and accnrate account cont:lined ill 
Nr .  Setlgcwicli's Work 011 tlii111:lge~. (See chap. 1 6  of the '311cl 
edi'ion.) 

Tlie o1)ligation or band of the Englisli law is either n single 
one, i n  the fotm of a sill~ple prun~isc to pay money, ~ inder  seal, 
or it has a. clause appended declaring tltnt tlie preripna obli- 
gation s11;ill be void on the paytnent of suuie lesser sntn of' 
~noney,  or the per tbr~~iance of some particular ;act. Tllc latter 
part or condition of the bond is that which discloses tile real 
nature of the contract, and contains its essence. T l ~ c  f'or~ner 
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part is thepenalty. Formerly, if the condition mas not strict- 
ly  complied with, as in regard to the payment of money on a 
certain day, the niomerit the day was passecl, the penalty be- 
came the debt, ancl a t  law recoverable : and neither payment, 
nor tender after the day, would avail; because a condition 
once brolrcrr was gone forever. If the condition were to do 
any other thing than pay money and were not fiilfilled, tlie 
penalty again became tlie debt, and was recoverable without 
any reference whatever to the actual damages incurred. I n  
an actian of debt upon the bond for a condition broken, the 
plaintiff recovered the penalty, and tlie action could not bB 
relieved against either by payment or tender: no defense 
wonld avail but a release under seal. IIence the party was 
driven for relief to the Courts of Chancery, ~vliich interposed 
and would not allow the plaintiff to take more than, in con- 
science lie onght : holding tliat the condition of the bond ex- 
pressed the agreement of tlie parties, and that therefore, tlie 
defiiulter should not be compelled to pny the penalty. Tllis 
practice was followed by tlie common law Conrts, ~vhicli.or- 
dered the proceedings to be stayed npoli the defendant's bring- 
ing into Court the principal, interest and cost. Finalla., tliis 
discretionary power was confirmed by the Statnte 4th Anne, 
cli. 16, sec. 12 and 13, which provided tliat in  actions on bonds, 
v i t h  penalties, tlie defendant niigllt plead pay~ilent after the 
day, or bring in tlle principal, interest and costs, and be dia- 
charged. This Statnte has been enacted in tliis State, ancl 
forms the 106th and 107th sections of the 31st cl~apter of our 
Revised Statutes. By the Statnte S nnd 9, Will. 3, cll. 3, sec. S, 
(which f o r m  the 63rd section of tlie same chapter of the Re- 
vised Statutes,) it had been clcclnt~cd n o t  long Letbre. ( 'tllat 
in all actions, ctc., up011 any bond or bnncla, or on any p e ~ ~ n l  
sum for non-perfo~wancc of any cove:innts or :7L:,.l.eeuicnts in 
any indenture, deed or writing ccrt;tin, tile pl'liiltifT or plain- 
ti& 9i)ny assign HS lnatly brenclies :la 11e or tile? slinll tIii!lli 
fit, and the jury upon the trial of such action or actions, siinll 
arid may assess, not only snch dizriinges and costs of snit as 
have heretofore been usna!ly done in sncli cases, but also dam- 
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ages for such of the said breaches so to h e  assigned, as the 
plaintiff, on the trial of the same, shall prove to-have been 
1)rol;en." T l ~ e  words ( (  nzny assign breaches," have been held 
to be  imperative, and tllat a judgment obtained nncler the for- 

~ - 

mer practice would bc erroneous, lZosc v. Eoseiruell, 5 Term, 
R e p  535. 

These two Statutes h a r e  produced t l ~ i s  result, that  i n  the case 
of an agreement to do, or to refrain from doing, any particular 
net secnrcd by a penalty, the a ~ n o u n t  of the penalty is in no 
sense the measrlre of con~pensntion : and the plaintiff must 
show tlie particular injury of wliicll 11e coniplains, and have 
his damages assessed by the jnry. 

Bn t  there is a class of cases, in wliicll npon entering into an 
agreement, tlle parties, to avoid all future enquiries, as to the 
amount of damages wl~icli lnay result frorn the violation of the 
colitrnct, may settle npon a definite snln, as that  whicli shall 
be  paid to the party who alleges and establisl~es the violation 
of the contract. I n  t l ~ e ~ e  cases: the clamages so fixed upon, 
a re  t e r ~ n e d  l ipuidnted, Ldi/ltllccted or stnlcd damages. Bu t  even 
when t l ~ i s  corlrw has been adopted, the Courts hot11 of Lam and 
Eqnity will not a lwnjs  hold the definite snm n a ~ n e d ,  as liqui- 
dated damages ; bnt if froin t l ~ e  n.ords used, a11c1 the nature of 
the  contract, they can infer that srtcli was tile jutention of tlic 
parties, they will hold i t  to be a pe~ialty.  If  from the  nature 
of tile ng rce~ i~en t ,  i t  is c lew thxt any atte:npt to get  a t  the 
actnnl dainages would be difficnlt, if not inlpossible, tlie C o u ~ t  
v i l l  incliue to give tile stipnlated danlages i~11icl1 the parties 
haye agreed on. Eu t  if, (jn the otlier lland, the contract i i  
sncll, t l ~ a t  t l ~ e  strict constrnction of the p1i1-aseolopy wonlll 
work nbsurtlity or oppressinn, the use of tlle tern] " liqnidate(1 
~ A ~ I I : I ~ c ~ ? "  wi l l  not prevent the Co11rts f~mtn i~iquir ing illto th(c 
act\;:ll iiij11i.y a~istaiiicil: a~rt l  do i~ ip  justice 11etn-ecn the pnrtic-. 
1:i tile e:~rl icr  c n c s  o11 l l ~ e  siiI,ject, we tnay not perllnps 111: 

a!)?c to derlncc ai;- tlefinitc txle. but tlre later decisioni wiil 
be f1i11li1 to estaLlisli the one. n-llic11 n-c Irave stated, and ivliicil 
is estixcteil from Mr. SetlgewicIi's treatise. TYitIiout esanl i~i -  
i ng  all tlic cases on the sabject, n-e v-ill refer to those cited Ly 
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tlie defendant's counsel, ~vl~icl l  we think are decisive in the 
case before us. In  Asldey v. WeZdon, 2 Bos. and Pul.  346, an 
agreement was entered into by the defendant, to perform for 
tlie plaintiff, at  his Theatre, and attend all rehearsals, or pay 
the established fines for all forfeitures of any kind whatsoever, 
wit11 a clause that either of the partics, neglecting to perforrn 
tlie agreement, should pay tlie other 200 pounds; the decla- 
ration averred :2 refusal to perform, and the defendant pleaded 
non assumpit. On tlie trial a verdict was taken for 20 pounds, 
mitli leave to the plaintiff' to enter a verdict for 200 pounds, if 
tlie Court slionld consider the agreement one in the nature of 
liq~iidated clamages. LORD ELDON, then Lord Chief J~lstice of 
tlie Common Pleas, in delivering the judgment of tlie Court, 
said, that he had felt much embarrassment in ascertaining the 
principle of the decisions. and that " tliis appeared to 11im the 
clearest principle; tliat where a doubt is stated, whether the 
sum inserted be a penalty or not, if a certain darnage less than 
that sum is made payable upon the face of the sarne instrn- 
ment, in case tlie act intended to bc proliibited be done, that 
sum sliall be constrned to be a penalty ; thongll the mere fact 
of the sums being apparently onerous and excessive, wonld 
not prevent it fro111 being considered as liqnidated damages." 
It was held to be a penalty. Xemble r. Fmrcn, C Bing. Rep. 
141, was a case very similar to tlie last, tlifferiug fi.om it, how- 
ever, in tlie iise of tlie terms " liquidated ancl ascertained dam- 
ages, and not a penalty or a penal suni, or in the nature tliere- 
of." The clefentlaut liad agreed with the plaintiff to act as 
principal coniedian at Covent Garden, ancl to confor~u to its 
rules; the plaintiff was to pay 3 pounds, G sllillings and I 
pence, every niglit that the theatre should be open ; and the 
agreement contained a clause that if either party failed to fill- 
fil his agreement, or any part thereof, or any stipdation there- 
in contained, such party sllould pay the other the sum of IOOCt 
pounds, to wliicli sum it was agreed tliat the damages slio~lld 
arnount, and wliicll sum was tleclared by the parties to be li- 
liqnidated damages, and not a penalty or penal sum, or in the 
nature thereof: Tile breacli alleged mas a refusal to act di~ririg 
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tlle second season, and tlle jury  gave n ~ e ~ d i c t  for 750 pounds. 
A nlotion was rnatle to increase the verdict to 1000 pounds, on 
t l ~ e  ground that t l ~ a t  sum \vils tile amonnt liquidated by tho 
parties. Tile motion was denied, ant1 the reasons for i t  were 
clenl,ly and explicitly stated by the Chief Jnsticc T I N I ) . ~ , .  This 
case was distinctly ~ w q n i z e d  by the coort of I<scl ieqnc~,  ill 
IIanzcr v. li%il?tq#; 9 Mecs. and 7Vcls. 678 ,  wllcre the  sum 
nalneti was 11cld to he  a pen:~ltv : P.~xrirs, I h r o n ,  snging " the 
~ w l e  Initl dow11 i l l  L k n h l e  v. 3'uvm was, t l ~ a t  when a n  agrce- 
ntent containecl sereral  stipnlntions of vwious degrees of in]- 
portance alld v:dilc, tile snrrl agreed to be paid 1)y the way of 
c l an - l ap  for  t11c breach of any of then), ~ l l a l l  be  constl*ncd as  
n penalty, : ~ n d  n r ~ t  :IS liqnicli~ted d:t~nagcs, oven tllongll tllo 
parties, in esl>rcss terms statetl the contrary. W l ~ e n  pnrties 
~ : i y  t11at t l ~ o  same nscertai~ic(l snnl ~11ilIl Ix pair1 for thc breacll 
of ally :u'ticlc of tllc ngrec~ncnt,  liowevcr nlinutc and nnimpor- 
tant, tllcy 1111lst be consitlcrxd as 11ot ~ n e a ~ l i n g  ee:lctly \vllat 
tlicy my, mi i  a cnlltlw-y inte~itiun Inny be collected from tlle 
other p:lt,ts of tile a g ~ w ~ n e ~ l t . "  T l ~ c  same r111e was again saltc- 
tionctl  in tllc ~ n h s c q l ~ c n t  caw of Grcen v. P ~ i r r ,  12 Jlecs. and 
TVcls. G g . i ,  t l i o ~ ~ g l i  for tlic I'f':bir)llS tllerein st:~tecl, it was llel(1 
]lot to goreru t l ~ t  caw. T l ~ c  clefentlal~t tllcl.c /lad contrnctecl 
]lot to 1)r:xliw a< :L pcrl'or~tler w i t l ~ i n  a c c ~ t a i n  district, and to 
~ I I S I I I Y  t l \e  l)ol+;trtl\iulcc of liis :igrec~ncrlt, Ji:d 1)o1111d l ~ i ~ n s c l t  
to t11e plaintiff, it1 t11c S I I I I ~  of 5,000 p o ~ i n ~ l s ,  L L : ~ 3  a11d ljy ~va! of 
i i i l t l  I : ,  I t o t  o f  e ~ l t  ILinbIc v. f i r m e n ,  
w:l? citetl for tllc clef'cl~darlt, \)tit tile C ~ ~ n r t  s:~i(l ,  " \v!rcrc tllc 
tlee(l c o ~ ~ t a i ~ ~ s  scver:tl stip~il:itiol~s of vilrit,ris t l e p e s  of i lr~por- 
tallcc, as to  s o ~ ~ l c  o f  wliicl~, tikc d:ul~ages 111ig11t 1jc conside~*etl 
liqllidated, wllilst for otlle!.s, they 111:ly l ~ e  deemed unliqnida- 
tetl, and a su~r l  of  ~noltcy is ~rl :~lle p:~yahle 011 :L I)reacl~ of RllY 
of thenl, tlio C'or~rts liavc licI(1 i t  to t ~ e  n penalty and not liqni- 
clntetl daniages. Glit wlletl tllc danlage is altogctller nncer- 
tain, and ~ e t  a defi~lite ~ ~ I I I  of money is expressly made pay- 
a l ~ l e  in respect of' i t ,  IJ.V way of liqnidated di~inages, t l~osc  
words nllist be read irt the orc!ilrarg serlse, and cannot be eon- 
struecl to import a pena l t~ . "  This canse was affirmed on ,z 
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writ of error to the Exchequer chamber, when TINDAL, C. J., 
mlio had decided Ke?n6le v. Fawen was present. See P r i c e  
v. Green, 16 Mees. and Wels. Rep. 346. 

The principle of t11e rnle Iias been recognized in tlie Supreme 
Court of the C-nited States, and in t l ~ e  Courts of Inany of tlie 
States. See Tayloe v. ~Yandiforcl7, Wheat. 13 ; DnEin v. Wil- 
limns 17, Wend. Eep. 447; S. C. in Error 22, Wend. 201, and 
the cases'in otl~er States in a note to 410 page of Sedgewick 
on Damages, (2rd Ed.) 

Let 11s now apply the rule, wl~icll we liavc thus deduced 
from the cases, to tho one before us. The defendant in con- 
sideration of Ilis pu~~cl~nue fi.01~1 tlie plaintin'of one half of the 
scl~ooner, J o l ~ n  F. Davenport, covenanted to do three tl~ings : 
ls t ,  to piiy one l d f  of the debt dne by tlie plaintiff, to Doyle, 
1hrvi11 8 Rr~dder, sucli half amounting to $675 : 2ndly, to 
]my off n note due from plaintiff to Cilsey 8 Davis for $780: 
anil 3rdly, to permit the plaintiff to redeem the lmlf of t l ~ c  
vessel, bp repaying these snms wit11 interest, at ally tim'e witli- 
i l l  tllree yearb fl'Qill the sale : and if he fhilecl to cotn1)l.y with 
the-e terms, 11c  greed to pay the plait~tiff $2,500 as Iiquitla- 
tecl damages. It is ~nanif'est that if the defendant I~ad  fLilccl 
to 1)ay both, or either of the sums w l ~ i c l ~  11c agreed to do, l~ t?  
wonlcl hare broken t l ~ e  covenant as e f fec td ly ,  as he did by 
tiiliug 60 reconve~.  If t11c snln agreed or] by the parties, je 
to be construed liq~~itlatecl dan~ages, as the terms import, tlieri 
t l ~ e  defendant mill Ix bouud to pay a greater s~lru for n less ; 
wl~icll cannot be, as that, according to al! the cases, is a pen- 
alty. The s u m ,  too, agreed to lm paid by the way of damages, 
is t'or the breach of ally of the stipulations wl~icli are of differ- 
ent degrees of importance and value, a r~d  so con~es directly 
within the rule laid down ill the cases to which we have refer- 
i.ed. S o r  is the damage f i~r  t l ~ c  Lrewh assigned, to wit, the 
lion-reconveyance of a lialf of the sclloo~wr in qnestion, so en- 
tirely nnccrtain as to bring tile case within the rnle of stipo- 
lated damages. W e  hare not learnt tlint the half of the schoon- 
er was of sncli peculiar valne to the plaintiff, as to make alto- 
gether mcertain his damage for tlic defendant's failure to re- 
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convey it  to him. Tlie charge of his Honor in relation to the 
damage was right, and the judgment must be aErrned. 

PER CURIAM. Judgment affirmed. 

JAMES NICHOLS us. GEORGE R. POOL. 

If a note be payable at  a particular time and place, a demand at the time and 
place need not be arerred or proven in an action by the holder against the 
maker. A failurc to make such demand can only be used in defense if the 
money was ready a t  the time and place. 

ACTION of ASSCMPSIT, tried before his IIonor Judge DICK, 
a t  tile Fall Teriu, 1854, of Pasquotank Superior Court. 

Tlie piaintiff cleciared on the f'olloming promissory note, viz : 

" Elizabeth City, Sept. 9, 1859. 
"Four months after date I pro~nise to pay Jauies Nicllols or 

" order, for wlne  received, one hundred and thirteen dollars 
" ant1 ninety-sis ceiits, negutiable aild payable at tlie Branch 
" h u l i  of t l ~ e  State of Sortli Carolina, a t  tliis place." 

Signed by tlie defeod;mt. 
Tlie note was endorsed to RlcGrader S= Clark, arid by then1 

endorsed in blitnl;. It was sent by UcGrnder L" Clarli to tlie 
Lank f'or collection ; and on the 11th of January, the plaintiff 
called at the baolq paid tlie amount doe on tlie note to tlie 
bank, and took it  away with liini. I t  was not at thc bank on 
the 19th of January nor atatewards. The defendant did not 
call to pay the note in questioti before tlie plaiutiff came and 
paid it, nor did 11e call for i t  after~varda : I Ie  had no funds in 
the batik a t  tlie time tlie note came to ~naturity nor afterwards. 
After paying the note, before this snit was brought, tlie plain- 
tiff inforrued the clef'enclant that lie liad done so, and requested 
llim to pay tlie same to liin~, wliicli lie refi~secl to do. 

Upon the question of lunacy, tlie defendant offered in cri- 
dence n record from the County Court of Pasquotank, of an 
iupisition and finding of a jury, that the def'endant was a 
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lunatic, and the appointment of a guardian. The date of this 
proceeding was after the writ in the case was issued, b r ~ t  be- 
fore it mas executed. The Court rejected this evidence : foi. 
whicli the defendant excepted. The defendant's counsel cou- 
tended, and asked his Honor to instruct the jury, tliat the hold- 
er of tlie note ought to aver and prove that 11o 11nd the note a t  
the bank after 11th of January : that defendant was entitled to 
tlie days of grace, and the payee having taken i t  away before 
tliat time had elapsed, Ile was not entitled to recover. The 
Conrt refused so to instruct the jury, bnt told tlienl that the 
plaintiff was not bound to n~alie sncli averrncnt ancl lwoof, and 
that his taking away the note on the 11th of January, did not 
hinder liinl fro111 recovering. For this the defendant's coul~scl 
fi~rtlier excepted. 

I t  was contel~decl farther on bel~alf of the defendant, that 
the payee of the note Imving endorsed it, became the surety to 
the same, and tliat afterwards Iinving paid it to the endorsee, 
such payment discharged tlie note, ancl that this action conld 
not be maintained npon i t :  but t l ~ e  Court held the contrary, 
and for this the defendant further excepted. 

Verdict for the plaintifl. 
Rule for a twziw c7e 'IlOCO for tlie causes of exception above 

set fortl~. R t ~ l e  discharged : Jndgment and appeal to the Sn- 
preme Court. 

k h i t l b  and iUu~biin, fur plaintiff. 
Pod, for clet'enda~~ t. 

PEARSON, J. A promissory note is drawn four n~ontlis af- 
ter date " payable at the branch of the bank of the State of 
Korth C;trolina, at Elizabeth City." 'To entitle the payee to 
recover of the  make^, must he allege nnd prove that tlie note 
was presented for paynlent, at  the bank in EZixdrth City, on 
the day it fell due? 

The point has never been decided by vnr Conrt, and it is 
now presented as an open qnestion upon 6 L  the reason of tlie 
thing" and the cases in the books. 

A note, payable on a given day a t  tlie Cape Fear Bank, 



must be presented f'or payment at t l ~ e  6 a d  on the day i t  falls 
dne, in o ~ d e r  to render the endorser liable. Sudliua?~ v.iKtchcll, 
1 Car. L. R. 452 ; Smith v. X d e n n ,  N. C. Tr. Rep. 7'3. Tllese 
cases settle the law in regard to the liability of eiidi)rsers, but 
they are  clearly clistingnisliable froln our case, (n liicii is ari 
action against tlie indier)  aud :ire expressly put on the ground 
that  an endorser does not owe tile debt, and is not liable es- 
cept 111xx-1 a condition preccde~it ,  fur " tlie nature of all entlors- 
er's engagement is, tliat 11e will pay the anlonrrt of the note, 
proviclecl the lioldel* cannot, after using dne diligenceS ob- 
tain l m ~ " x ~ e n t  fro111 the maker, and re~soi lable  notice ot' this 
fact be given to the endorser"; ant1 i t  i s  lield, tliat when a 
note is paxable a t  a hank, due diligence requires that payment 
slioulcl he den~anclecl a t  t l ~ e  biinlq and as against all e11tlor3er, 
this dem:incl 11inst be made, even althougli tile inalier dispens- 
es wit11 i t ;  u f'or" ( R ~ f i i n  Jnilge) ( *  how can he sit? that t!le 
malier ~vould  not lrnve foan(1 irieans to diwliarge t!~e note a t  
any sacinifice, ~ x t h e r  tlian sufyer a public dislionur of his liote 
by a protest at  bani; 2" 

Tlle ~nnlier  of a prouiissor,y note, p a j a l ~ l e  on  cZmz~tntZ at  a 
particular ~ I w c ,  is not 11011nd to pay it nntil p; iyme~lt  is de- 
n i a ~ ~ t l c d  nt tlie l~lnce. BIOA oftthc S h t c  v. ]'rest. &., (f B m k  
qf Cup ?>vr, 13 Ire. 75. Tliis case is put 011 tlie gru1111c1 that 
" until a deluand at  the  lace, the c l ~ l ~ t o r  is 11ot in default, ant1 
so there is no cause of action." I t  is e;\presal,y dioting~~isilcd 
fium onr case. Ecrrrs, C. J . ,  after solne general re~li:u-l;s RS  

to the law in respect to notes l~ayab le  a t  a certain t l ~ y  as well 
as place, saFs i t  is nut ~naterinl ,  'Lsince no one, eithcr ill En;- 
land or Ilere, has supposed tliat prese~i t lnc~l t  of a promisnry  
note was not inclispelisable when, in thc body, it is pA$:l\Jle 
on deinancl at a particnlur place." 

The 111alier 01' a note owes the clel~t nitliont any con(iitions 
abont it. TTIIJ- sliorild the c i d i t o r  agree to a l~ i~ idge  his 1.ig1rts 
and have a condition p ~ ~ x e t l e n t  itllposecl on I~i in ,  by fi)rce of 
wl~ ich ,  llc will loose the entire debt, i f  11c fitils to demand it at 
n particular tiine and place ? Cpon  what ground conltl a 
debtor ask, or a creditor submit to l i a ~ e  any sncli restriction? 
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If such is the intention of tlie parties, it ought to be expressed 
in unequivocal words, as " I promise to pay, &c., provided, or 
upon condition, or if this note is presented for payment at tlie 
bank in Elizabeth City, 011 the day it falls due" : because the 
~aelation of creditor and debtor forbids tlie idea that the parties 
intend to make a condition precedent, whereby the debt will be 
lost unless demanded at a given time arid place ; consequently, 
a construction, by wliich tlie words "payable at, kc." are by im- 
plication xnade to have tliis effect, and are converted into a con- 
dition precedent, is against tlie reason of tlie thing. The more 
reasonable construction is, tliat they were used to convey the 
idea tliat tlie parties liad made an arrangement suggested by 
considerations of convenience on both sides, accordi-ng to wliicli, 
the money is to be paid at a particular place, on a given day: 
or in other words, it is an assurance given by the debtor, and 
accepted by the creditor, that the rr~oney will be then and 
tliere paid. Tliis arraugernent is convenient t o ,  the creditor, 
because lie is informed where lie will find his debtor, aud be 
able to get liis nioney ; and it is convenient to tlie debtor, be- 
cause i t  relieves llirn from tlie necessity of seeking tlle credit- 
or, wherever lie may be, in order to make a tender. Consicl- 
erecl in this sense, the efi'ect is, that the creditor does not lose 
liis debt by failing to apply for it at the precise time and place, 
but may afterwards recover it : TVliile on tlie otlier lland, the 
debtor may, if in fact, lie had the money at the time and place, 
me  that fkct as a defence, and defeat the action by bringing 
tlie nioney into Court : or if he deposited it, and it was lost by 
tlie failure of tlie bar~k, 11e can put the loss on the creditor, be- 
came of llis laches in not calling to get it. Tliis, as it seenis 
to us, is tlie proper construction according to the reason of tlle 
tlling. Nor is it opposed by our decisions in regard to an en- 
dorser : IIe  does lint owe tlle debt : IIis liability depends upon 
n condition precedent, and as to liim tlie words L L  payable at, 
'kc.," may well receive the construction of defining and nlali- 
ing particular the condition wllich would otlierwise be gener- 
al. S o r  is it opposed by our decision, that a note payable oil 
demand, nmust be presented at tlie place specified before an 
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action can be maintained against the maker: I n  t11st case a 
demand must be made before the debtor is in default : This 
is a. condition precedent to the right of action, and i t  fol- 
lows that tlie de~nand must be made at  the place agreed on. 
This is a reasonable constrnction, and is not forbid by tlie con- 
siclerations stated above, in regard to a note wliicl~ is to bc due 
a t  a given time. The creditor does not lose his debt by fiiiling 
to demand it at  a particular time, bnt may demand it a t  any 
time, and thereby acqnire a cause of action. The debtor be- 
ing, by ex1)ress agiwlneot, relieved from the necessity of seek- 
ing the c r e d i t ~ r ,  may  aso on ably insist that the demand must 
be made at  the place agreed on : a1rt1 inasn~ucli as the gruuncl 
of defense, ;ipplicable to notes, wlien tlie time of payinent is 
fixed, is not availilble when the t i u e  of pityinent is uncertain, 
because the debtor cannot make a tender, altl~ongli lie keep 
the money nlwajs at  the place, until sacli tinie as tho creditor 
may clroose to call ihr i t ,  the only way i n  wl~icli efl'ect can be 
given to the intention of the parties, is to consider the demand 
at the pl:ice, as a condition piwedent to the cause of action, 
so that 110 action can be niaiutai~led until it is made : wllic11 is 
altogetlier a different tliing froin a condition precedent by 
wliicli t l ~ e  debt will be lost, unless a derrlarid is made at  the 
place on a given day. 

The E n g l i J ~  cases afford no aid. The qnestion was repeat- 
edly befi)re their Courts, bnt by reason of dissenting opillions 
and conflicting decisions, it became i~lvolved in such utter 
confusion, that it was fonnd necess:wy to pass an act of Par-  
liament, i n  order to clear am;iy tlie difficulties, 1 and 2 G. 4 
ell. 7S : w l ~ i c l ~  provides that the acceptance of a bill, payable 
a t  a ~ : \ r t i ca la r  place, s l~al l  Lc deen~cd and taken to be a gen- 
eral accel)tance, " unless the i~cceptor sl~all  in his accepta~lce, 
express t l ~ a t  11e accepts the bill pagalrle at a 1)anl;ing Ilouse, or 
other place o d y ,  und not oi%erwise or elsewlt~re." The sub- 
stance of t i ~ i s  Statute is, that the words "payaLle at, &c." sllall 
not by constrnctio~i be converted into a condition precedent: 
and if'tlie parties intend that a d e ~ i ~ a t d ,  at  a partic~ilar place, 
shall be a condition precedent, they must say so in express 
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terms. So it is clear that the opinion of the British Parliament 
concnrs with our opinion, in regard to the constriiction of a 
note or acceptance payable at a given time and place. 

The cases in this country, so far as they have fhllen under 
our observation, all sllom a uniform course of adjudication, 
and concur with our conclusion, " tliat in actions against the 
maker of a promissory note, 01- the acceptor of a bill of ex- 
chailge, if the note be payable at a specified time and place, it 
is not necessary to aver in the declaration, or prove on the 
trial, that a dernnnd of payment was made, in order to main- 
tain the ~ ~ t i ~ l l .  13~it if the nlaker or acceptor was at the placc 
at the time desiguated, and was ready to pay the money, it is 
lnattei- of defense to be pleaded and proved on his part," JTaG 
lace v. JfcConwll, 13 Peters, 13?. Many decisions in onr sis- 
ter States are referred to, wliich settle the lam in the sanle may, 
If7uden & SLater v. Shary, 4 John. Rep. 1S3, and lna~ly other 
cases in S e w  Pol.li ; ITktkim r. Cornish, 5 Leigh 599, Vir- 
ginia; Bowie  v. Duvall, L Gil. and John. 175, Maryland ; 
R q g h  v. Patterson, 8 Mass. ltep. 480; and also cases in 
Kew Jersey, Tennessee and Alabama. So that the qnestion 
is settled in England by an act of Parliarncnt, and in this coun- 
try, 11y a unifor~n conrse of adjudications. 

I t  is clear, therefore, t l~a t  t!le defendant had no right to com- 
plain of the charge. 

2nd. I t  was conceded in the argpment, that at common law 
an endorser, wlio paid off a note, might strike out the endorse- 
rrierlt a r~d  recover upon it in his own name ; bnt it was insist- 
cd that, as by t l ~ e  act of 18017, Rev. Stat. ch. 13, Sec. k l ,  an 
endorser is made liable as surety, when he makes the payment 
t l ~ e  note is extinpished, and 11e must sue in Assumpsit for 
iiinney paid. 

The Statnte providcs tllat an endorser shall be liable "as 
surety to any holder of a 92ote, and no demand on the maker 
s l d l  be necessary previous to an action against the endorser." 
The object of t l ~ e  Statute was, to dispense with the necessity 
of a demand and notice in order to enable the holder to re- 
cover from an endorser, but it  does not at all affect the rela- 
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tion of the endorser to the maker : as between tl~emselves their 
rights remain as tliey were before the passage of the act. 

3rd. Upon tlie question of capacity, tlie def'enclant offered 
to rend in evidence, a record of the Connty Court, sl~owing an  
jnquisition and a finding, that the def'eridant was a lunatic, 
and the appointment of n guardian: mllicll proceeding was 
lincl after the writ in tliis case issned, bu t  before it was execu- 
ted. This evidence was rejected: For this tlie dehndant ex- 
cepts. There is no error. 

Admit, for the sake of argument, that the proceeding upon 
an inqrlisition of lunacy is a matter i l l  .iwr~, and is prima facie 
evidence of the trntli of the fhets found, and tlint its ad~uissi- 
bility is not aflected by its bcing post Zitem motcim, i t  is not 
stated at what t ime the jury firicl the def'enclant to liave been 
n lunatic, and me arc to take it, upon  this exception, that the 
time fixed on was the date of the inquisition ; and tlie qnes- 
tion is, whether tlie fact, that n m:in is a lunatic to-day, is rel- 
evant to show that he was a lunatic six ~nontlis a g o ?  A fiiir 
statement of tlie point, is snfficient to slww that tlie evidence 
was irrelevant. 

C H A R L E S  S. J O H N S O N  us. J. W. HOOKER. 

T h e  act  of lE25, Rev. Sat.  ch. 13, see. 10, makes  an endorser liable to t he  hold- 
e r  of a note in the s,ime way that  the  maker  is liable : and whcll it is payable 
a t  n particular day a n d  place, he is liable according to the principles laid 
dowu in Nirhols v. P o o l ,  2 Jo:ies' Rcp. 23. 

Strikiug the  name of n defendant ant of t he  writ, docs not in any manner nffcct 
t he  cause of action against nuother defendant: nor prevent the party whose 
name is stricken out from again being sued. 

T h e  endorsement of a note in blank by ouc, bcfore the  payre  cndorsesit, is made 
regnlar by the  endorse~nent of  he pnyt-e, wid the  endorsi,ment may  be fillri-I 
I I ~  a s  to hoth endorsers on the  trial in the  Superior Court, even after an  appeal 
from the County Coor t :  tlie trial being de noco in the Superior Court. 

ACTION of SSSCJIPSIT, tried before his Honor Judge N a s ~ r ,  
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at tlie Fall Term, 1854, of Cumherland Stiperior Conrt. 
John A. McDonald, owing Peter P. Johnson for a bill of 

gobds, grave him a note of hand worded as follows: 

" Fayetteville, N. C., Nov. 20th' 1850. 
" $259 GS. Xinety days aftcr date, I promise to pay Petcr P. 

" Johnson or order, two hundred and fifty-nine dollars and 
'( sisty-eight cts., fclr vnlric received : Negotiable and paga- 
" Lle at tllc Branch Bank of the State of North Cnroli~~a, or 
" at the bauli of l?!'nyctteville, at tlic option of the l~oltler." 

(Signed,) John A. McDonald. 

The note was endorsed by t l ~ e  defendant in blank, lie at the 
time I-cqnesting that i t  n ~ i g l ~ t  not be discounted at banli, sny- 
ing, that if the maker did not pay it 11e would. The payee 
after\rarcis endorsed in bl:~nli and sold the notc to the present 
plaintiff. 

The plaintifY11nd heretofore sued the nialier, tlie payee and 
the present defendant upon this note, but struck ont tlie nanlcs 
of the dcf'endant I Iool i~r ,  and of pagee, P. P. Johnson, and 
took jndg~~ien t  against McDonald, the malter only. I l e  prov- 
ing insolvent, aud discliarging lli~nself under the insolvent 
debtor's act, the plaintiff co~n~ncnced the present snit apniiist 
the defendant (II001icr) and tlle Imjee in the County Court. 
The natne of t l ~ e  payee was again stricken out of the W I  it, :lr1(1 
tllc suit stood ltgninst the defel~dant only. Jutlgment was 1.e- 
corcrcd npainst him in the County Court, fro111 v-hicll lie ap- 
l)ealecl to the Fnpcrior Colirt. 

The note was not discounted at tlic Lank, and no demand 
was ever 111adc a t  tlle bank for pnjnicnt. Tlie defcnclant's 
connsel upon tlre trial i n  tlie Supcrior Court, ~novetl to non- 
suit the plaintifll 11!>on the ground, that \ v l ~ ~ i i  the notc cnmc 
into t l ~ e  posses>inn of t l ~ c  1)l:lintifi; the enc!o~.sc~uents of t!~e 
p j e e  m~cl tllc tlcf'e~~tlant were 1 ~ 1 t h  in blal~li, a11c1 the plaintiif'.; 
counsel Iml u p o ~ ~  t l ~ c  trial i n  tlic Co11nt:- Court, 111:ltlc tlic en- 
dorsenient of tlie dctbnt1:irit specinl, by writing :thore his n'llnc 
the words, pay to C. S. J ~ h \ s o n , "  J-ct the e~ldorse~nclit of tile 
p a p  was still left in b1:~111i. His IIonor rcf'tised the mution, 
and allo~ved the plaintiff's counsel to fill up the endorsement 
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of the payee by writing above his name the words, "pay to J. 
W. Hooker." 

For  tlie defendant it was contended Ist ,  that Hooker was 
not liable as endorser, because the note was never transferred 
to him. 

2. That the defendant was not liable, because tliere was no 
consideration between him and tlie plaintiff. 

3. That the defendant was not liable, because the note mas 
never presented for payment at  the bank: nor offered for dis- 
count tliere. 

4. That the defendant was released by the act of the plain- 
tiff in striking his nanle, and the name of P. P. Jol~nson, the 
payee, out of the writ, in a previous suit instituted against 
them and the inalrer. 

5. That the defendant was rcleased by the act of the plaintiff 
in striking out tlie name of P. P. Jolinson from the writ in 
this suit. 

His  Honor ruled against the defendant upon these several 
points : for wllicli he excepted, and the jury having rendered 
a verdict for the plaintiff, defendant moved for a v e n i ~ e  c7e 
m v o  npon tlie grounds above stated, which was refnsed. Jndg-  
inent and appeal to this Court. 

J. G. Shcylte~t7, for plaintiff. 
D. Xeid cmd BUX~OIL: for defendant. 

P r : A i ~ ~ o s ,  J. The act of 1827, Rev. Stat. ch. 13, sec. 10. 
makes an endorser liable to the l~older of a note as surety. 
The effect is to pnt him on t l ~ e  footing of n maker of the note. 
nncl to nlake his linhility to t l i ~  Ilolder t l ~ e  same as if liis name 
was on the face of the note instead of I~eing on the back. Tllns 
: ~ u  entlvreer is brouglit u-itl~in the decision, made at  tliis terni, 
.Sic1~07,~ r. 1 '007 ,  ante 23. If a note be paya1,le a t  a par- 
l i c n l a ~  time and l~ lnce ,  a clernand at tlie time and place neecl 
not be averref1 or proven in an action by the lioltler against 
tlie n~nl ier :  A failure to l~lalie it can only be used by way of 
defense, if the iuoney was ready a t  tlle time and place. 
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Tlle idea that the Statute does not apply to a note payable 
a t  a particular place has nothing to sustain it : The words of 
tlie Statute are general ; so i t  is unnecessary to enter into the 
question of the supposed waiver of demand and notice, be- 
canse no demand was necessary. 

I n  regard to filling up  enclorse~nents in blank a t  the trial, 
the  practice is too well settled, to be now drawn in question. 
The trial in tlie Superior Court is de szovo-is tlie same as if 
tlte writ had been returned to that Court. 

Striking the name of the defendant out of the writ, does not 
in  ally manner affect the canse of action against another de- 
fendant: Nor does i t  affect the riglit of tlie plaintiff to bring 
another action against the party wvliose name is striclien out :  
There is notlling to support the notion that it anlourits to a 
release or to a discltarge of'tlie debt in any way. 

Tlie fact that tlie name of the defendant was put on the back 
of the note before the payee liacl endorsed it, in no wise affects 
tlie rights of the plaiutiff'as liolder: when 11e put l ~ i s  name on 
the back of the note, i t  amounted to a general power of attor- 
ney to fill up the blanli in sucli a way as mas necessary to 
make hitn liable as endorser: and this by our Statute is the 
same as being surety. Tliat this is the effect of an endorse- 
ment in blank, lias been considered settlecl ever since, Bussell 
v. Ztzngstnfe, Dong-. Eep. 514, (1780.) The defendant cn- 
dorred liis riante on fine copper plate cllecks made in tlie form 
of promissory notes, bnt in blank, ancl withont sum, date or 
time of pajtnent being mentioned in the body of the notes. 
The blanks were filled up and tile plaintiff discounted t l ~ e  
notes. For the defendant it was objectcd tliat t l ~ e  notes, being 
blank a t  tile time of the endo~sernent, mere not then promis- 
sory notes: LORD ~IAS~FIELD, 'bTliere i~ notliing SO clear as 
tlle first point. Tlie endorsemeut on a blanli note is a letter of 
credit for an indefinite su~ii. T l ~ e  defendaut said, ' trust Gal- 
ley (tlie maker) to any atnonnt, and I will be liis security :' I t  
does not lie in his moutll to say tlle endorsements were not 
reg~ilar." 

PER CCRIAJI. Jndginent afirrned. 
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JOHN C. PETTIJOHN or. HENRY WILLIAMS. 

In a declaration for a deceit in the sale of a.fishery, the price paid for the pro- 
perty, is not a material constituent of the cause of action, and need not be 
proved as alleged. 

ACTION on the CASE, for a deceit in the sale of a fishery, tried 
before his IIon. Judge DICK, at the Fall Term, 1854, of Choman 
Superior Court. 

This cause was before this Court at December Term, 1853, 
and tliere was a venim de w v o  ordered as to this defendant : 
see 1 Jones' Rep. 145. The declaration charges tliat the de- 
fendant, and one Milson, falsely and fraudulently affirmed 
and represented tliat a certain scope of water, adjoining the 
close of the defendants, which liad been used as a fishery, and 
was convenient and fit for the purpose of a fishery, was clear 
of obstructions, except that tliere were seven stumps within 
the space aforesaid, and tliat by tbese false and fraudulent 
representations, they i~iduced tlie plaintiff to buy from them 
the said close a t  tlie price of $2,500; wl~ereas i n  fact and 
in t rnt l~,  tliere were in the scope aforesaid, not only seven 
stumps, but a rnucll larger number of stumps, to wit, two 
thousand, by wl~icli the plaintiff was damaged, &c., to a 
large amount, to wit, $800. The proof was that the price 
paid by plaintifl for the fishery was $3,000, and for tliis va- 
riance i n  the sum alleged, and that proven, the defendant 
asked tliat tlie plaintiff be non-suited, wliich was refused by 
the Court, for wliicli defendant excepted. 

Verdict for plaintiff, and jndgment. 
Defendant al~pealed from the judgment, refusing to non-suit 

the plaintiff. 

IZeath, for plaintiff. 
Smith and Bigp, for defendant. 

PEARSON, J. When this case was before us a t  December 
Term, 1853, l  Jones, 145, it was upon the appeal of tlie plain- 
tiff for error in the charge as to the question of fraud, and 
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liaving come to the conclusion, that the plaintiff was enti- 
tled to a venire de novo, we might have stopped. Indeed, 
it was a departure from our general rule, to notice tlie ex- 
ceptions talien by the defendant on the ground of variance, 
because it was not ca!lecl for, and cases are not supposed to 
be made up with a view of presenting any points not em- 
braced by the exceptions of the appellant. Bnt thc case, as 
made up, went out of the way to state the ground of the al- 
leged variance, and as it seemed to ns there was no difficulty 
in regard to the question, we expressed in very general terms, 
an opinion, that " the variances were immaterial." We, of 
course, did not intend that intimation to be conclnsive, and 
expressed it in general terms, so as to leave tlie defendant at lib- 
erty to bring np the question directly, if the result of the 
new trial was unfavorable to him, arid his counsel adhered 
to the opinion that there was a fatal variance. The case 
now presents one of tlie questions. It is this : The declar- 
ation states that the defendants sold to tlle plaintiff a piece 
of ground on Croatan Sound, liaving a sein hole annexed, in 
which a sein liad been usually hauled to the beach in said 
close, " at and for a certain sum of money, to wit, the sum 
of twenty-five hundred dollars," and it alleges that the de- 
fendants falsely represented to the plaintiff, that there were 
only seven stnmpa in the sein ground, whereas in fkct, there 
were two thousand stumps, and this fact was well known to 
the defendants : By means of which false representatiois, the 
defendants cheated and deceived the plaintiff in malting the 
sale aforesaid to his damage $800. The evidence was that 
the price given mas $3,000. The defenclant insisted tliat this 
variance was fatal-his IIonor was of opinion, that the vari- 
ance was inmaterial : For this the defendant excepts. There 
is no error. 

I t  is a general rule of pleading that "time, quantity and 
ralue mnst he stated." This is required to give certainty to 
tlie statements in pleading, and is usually a mere matter of 
form. I t  is proper to state these circumstances, under what 
is termed a " videlicet," as in our case, and they need not be 
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proven as laid : becanse they are no part of the snbstance of 
the cause of action, and the statement is required merely to 
avoid too much generality, Thus a, statement, that the de- 
fendant heretofore sold to the plaintiff a tract of land for a 
Zarge sum of money, is too general : and the role as to cer- 
tainty in pleading requircs that some time and some amount 
slioulcl be stated, but one time., or one snm, will answer as well 
as another; and if stated under n videlicet, these circumst,zn- 
ces need not be proven as laid : indeed, if a traverse is taken 
so as to depend on them: it will be " too narrow," and a re- 
pleader \++ill be directed. 

A very familiar instance of the immateriality of the state- 
ment of t h e ,  occurs in bills of indictment. If an iridictment 
charges that tlie defendant committed an assault on tlie 1st of 
January, proof that he comtnitted tlie assatdt on the 2nd of 
January, will be sufficient; because it makes no sort of dift'er- 
ence whetlicr i t  was conmitted on tlie one day or the other : 
ancl altliongll a cllnrge that the defendant he,-afcfwe commit- 
ted an assault is too general, and some clay must be stated, 
yet proof of the coinn~iasion of the offense at any t h e  prior 
to the finding of t l ~ e  bill will suffice : so if an indictnient cliarg- 
es that the clefenclant stole one hog, it is no fatal variance, al- 
though the proof bc that he stole si,c 11ogs; for tlie gist of the 
oflense is tlie commission of tlie larceny. 

An esceptiorl is made to this general rule, whenever either 
of these circumstances constitutes a of tlie description of 
the thing, or matter fop which suit is brought, or enters into 
and forms a part of the substance of the cause of action. The 
reason of this ia obvious : by ~ a y  of illustration; a declara- 
tion in debt describes the note by stating its date ancl amount; 
the proof must correspond with the statement, for otherwise 
tlie suit would be for one debt and the judgment for another: 
so a declamtion in a p i  tctnt action for usury sets out the c 7 q  
when the money was lent and the nmozcnt, for the purpose of 
showing the rate of interest: a variance in the proof, either 
as to the time or the sum, would be fatal ; because the gist of 
thci action ia the unlawful rate of interest taken, and these cir- 
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cumstences form a part of the substance of the cause of action, 
and show that the rate exceeded that of six per cent. per annum. 

There is no difficulty in regard to the general rule and the 
exception ; so our question depends merely upon making the 
application. I n  this there is as little difficulty. The gravamem 
of the action is the deceit practiced By the defendants: the 
price given for the fishery is a collateral circnmstance, and it 
was only necessary to state it by way of inducement, for the 
purpose of showing a consideration so as to make the contract 
valid; for this purpose ten dollars would answer as well as 
ten thousand, and in regard to the deceit, which is the gist of 
the action, it makes no manner of difference whether the price 
paid was $2,500, or $3,000. I t  is not until the cause of action 
has been made out aud it remains inerely to assess the dam- 
ages, that the price paid comes np for consideration, when i t  
has no connection with the declaration or other pleadings, and 
presents itself simply as evidence bearing on the question of 
damages. 

PER CURIAN. Judgment affirmed. 

WILLIAM N. WHITTED AND WIFE vs. THOMAS C. SMITH, et  al. 

A remwation in a deed of " all the pine timber that will square one foot" to the 
vendors, "their heira and assigns forever, with the privilege of cutting and 
qarrying away said timber at any time that may be convenient to the vendors, 
their heirs and assigns," only embraces such timber as was of that size at the 
date of the conveyance, and not such as attained to it afterwards. 

ACTION on the CASE in the nature of waste, tried before his 
Honor Judge MANLY, at the Fall Term, 1864, of Bladen Su- 
perior Court. 

The plaintiffs (husband and wife) clainied damages for cer- 
tain.timber trees cut upon the land in question, which had de- 
scended to the feme plaintiff from Thomas Fred. Smith. The 
plaintiffs produced in evidence a deed from defendant, Thos. 
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0. Smith and another, for the land in question, (640 acres) on 
North-West River, to Thomas Fred. Smith, his heirs, &c., dated 
14th day of Nay, 1827, reciting a consideration of $2,000, 
'L to have and to hold all and singular the privileges and ap- 
purternances thereunto belonging unto hiin the said Thornas 
Fred. Smith, 11is.heirs and assigns forever, except that all the 
pine timber, upon said tract, that will square one foot, is here- 
by reserved unto the said Thomas Smith and Thomas C'yras 
Council Smith, their heirs and assigns forever, with tlie privi- 
lege of cuttiilg and carrying away said timber at any time 
that may be convenient for said Smiths, their heirs and as- 
signs." To which tliere is a covenant of quiet enjoyment, 
6 L  except the above mentioned reserved pine timber." Thomas 
C. Smith, with the other defendant, Council, who entered nn- 
der him, went upon the land and cut pine timber, which he 
hauled off to market and sold, but none of the trees were of 
less size than would square one foot. The plaintiffs offered to 
show that sorne of the trees cut, had attained to the size re- 
served in the deed since its date of 1827 : but tlie Court, con- 
struing the reservation in the deed to embrace, not only tlie 
trees of that size then growing on the land, but also such as 
thereafter might attain that growth, excluded this testimony, 
and upon this point cliargecl tlie jury in favor of the defend- 
ants. Verdict for the defendants. Motion for a venire cZe 
m ~ o  for error in tlie ruling of tile Court. Itule discharged. 
Judgment and appeal by plaintiffs. 

S h q A e ~ d ,  for plaintiffs. 
Winston, Sr., and Tinslow, for defendants. 

P ~ a a s o x ,  J. The exception embraces all the pine trees 
growing on the land large enongli to square one foot at the 
date of the deed, but we see nothing by which its meaning 
can be extended so as to take in all pine trees that sllould a t  
any time tl~ereafter grow to be large enougll to square one 
foot: such a construction is unreasonable : In the forcible lan- 
goage of Judge DAXIEL, in Robinson v. Gee, 4 Ire. 186, " i t  
could never liaro been intended by Reid, (the vendor,) when 
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he made the reservation, that the tract of land should be a 
perpetual plantation for the raising of pine timber for his ben- 
efit." 

Such a construction would include all tlle pine trees that 
might at any time grow on the land : if it was the intention 
that the vendor should have all, why specify. the size of any ? 
Supposing the vendee to have no interest in them, it was a 
matter of indifference to him of what size the trees rnigl~t be 
d ~ e n  the vendor saw fit to cut thern : In  fact, the sooner they 
should be taken 08 of' the land the Letter it would be fur him ; 
because it would leave room for trees of some other kind, or at 
all events fix grass to grow. So this identification of tlie 
trees, by specifying the size, tends to show that the intention 
was to include snch only as at that time answered the descriy- 
tion. 

If tlle vendor reserved the right to all the pine trees, when- 
ever they grew to be of a certain size, it follows that the ven- 
dee has not the right to cnt down, or use a single pine tree of any 
size, because it wonld bc inconsistent wit11 the reserved rights 
of the vendor, and tl~ere is no stipulation securing to tlle ven- 
dee any such right. So tlie case is, one gives $2,000 (the con- 
sideration set out in the deed) for 640 acres, lying on the North 
West (Cape Fear) river, aud has no right to cut a single pine 
tree for fencing or other plantation uses, or to clear an acre 
of the land ! ! The vendee, if this be so, instead of taking a 
conveyance of tlie land, rnight have been content wit11 the 
right of comniom of pasturage : with tliese restrictions he could 
use it for little else than a sheep-walk. I t  is much the same 
as if one should bny a sheep, and allow the vendor to reserve 
tlie right to the wool, mith the privilege of sllearing it, yeall 
after* year, as long as the animal lived. 

In support of the constrnction contended for, two grounds 
vere  relied on: tlie words are, "tllnt will sqnare one foot." 
I t  is said t l~a t  " will" is in the future tense, arid includes all 
time to come. Tliis is a strained inference. Will" is obri- 
ously used in reference to the act of measuring, and the sense 
is that will, if measured now, sqnare one foot." Tou  buy 
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all the hogs in a drove thatLwill weigh 200 lb . ;  the meaning is 
now-as soon as it can be ascertained ; because no future time 
is fixed on, and from the nature of the thing, i t  is unreasona- 
ble to suppose that an indefinite future time is meant. 

2ndly. The restriction is to the vendors, "their heirs and 
assigns forever :" The privilege to enter, is "to them, their 
heirs and assigns :" This, it is contended, shows that the mead- 
ing was to include all pine trees that should at  any time, there- 
after, grow to be of t l ~ e  required size," and the a r p m e n t  is, 
if this be not so, why insert the word 'Lheirs?" 

I t  is obvious that the word is used as a word of limitation, 
and it was necessary, in order to give the vendors a fee sim- 
ple estate in the pine trees that were at that time of the size 
agreed on. But for this word of limitation the estate reserved 
mould have been for life only, and upon the death of tlie ven- 
dors, tlieir personal representatives could set up no claim to 
the trees left standing, because they wePe attached to the 
soil and formed real estate : nor could their heirs, because the 
estate was not one of inheritance, and as tlie tract Gas large, 
(6-10 acres) so that in all probability the vendors would not 
find it to their interest to cut all the timber to which they 
were entitled in tlieir life times, there was a good r e a s p  for 
using apt words to make an estate in fee simple ; which ae- 
counts for the words heirs and ass ig~s  forever," withogt the 
necessity for supposing that the 640 acres was to be "a perpet- 
ual plantation for the raising of pine timber for their benefit." 

I n  Rohinsm V. Gee, one Reid conveyed the land to James 
Gee, (nncler whom the defendant claimed) "reserving only to 
himself, the said Archibald Reid, and his heirs and a s s ips  
forever, all the saw mill timber on the same land standing and 
being, or which may hereafter st& or be 0% the mid land, or 
any pa r t  thereof, wit11 full and absolute privilege of egress 
and regress in and upon the said land at all times, for the pur- 
pose of cutting and taking away the said reserved timber, ex- 
ceyt such timber only as shall be al any time necessary f o g s  
fencing or for plantation purposes on the said land," and yet 
notwithstanding the words "or which may hereafter stand or 
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be on said land or any part thereof," and the exception to the 
exception of "such timber only, as shall be a t  any time ne- 
cessary for fencing and plantation purposes," so strong was 
the conviction of the Court, from the nature of the thing, that 
i t  conld not have been the intention to make the land a " per- 
petual plantation for the raising of pine timber for the bene- 
fit of the vendor," that the circumstance of the description in 
the mesne conveyance being expressed in terms more general 
(although direct reference is made to the deed of Itobinson to 
Gee,) is seized on, to support a construction by whicl+ i t  is 
held that the vendor had a right to cut up into cord wood, 
and sell any pine tree that was not large enough to be fit for 
the saw mill. 

In our case no words: pointing directly to a future state of 
things are used, consequently there is nothing to force us into 
the adoption of a construction so unreasonable, and according 
to which the owner of the land would not, in all time to come, 
have a :ight to cut a pine tree for fencing or other plantation 
purposes, or even to clear an acre of the land, if any of the 
growth happened to be pine. 

If the doctrine of "future uses" be supposed to be appli- 
cable to a conveyance, or a reservation without tho interposi- 
tion of a trustee to hold the legal estate, certainly no such 
nse can be raised except by an express declaration: in our 
case there is not the slightest intention to declare any such 
future use. 

On the argument, the defendants' counsel insisted that the 
action was misconceived, and should have been trespass vi 
et armis: In reply, William v. Zanier, Bus. Rep. 30, was 
relied on. This point is not now before us, of course we are 
not at  liberty to express an opinion. 

PER CUEIAM. 'Vknh de novo. 
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BLZIFF BARFIELD vs. THOMAS BRITT. 

In an action for words spoken, charging the plaintiff with the murder of an in- 
dividual, what that individual said, bhough in eztremis, and under the full im- 
pression that he would not recover, is not evidence on the plea of justification. 

To eatablish a justification, the same cogency of proof is not necessary, as would 
be required if the plaintiff were on his trial upon a criminal charge for the 
offense imputed to him in the words. 

TITIS was an action of SLANDER, tried before his Honor 
Judge MANLY, a t  the Fall Term, 1354, of Robeson Superior 
Court. 

The declaration was for words spoken, charging the plain- 
tiff with murder by secretly poisoning one Jacob Britt. The 
words were proved within time, and the case turned upon tile 
plea of justification. The defendant offered the dying decla- 
rations of Jacob Britt, cllsrging the plaintiff with the crime 
imputed to him by the words of the defendant, wl~ich were 
objected to by the plaintiff's connsel, but admitted by tllc 
Court. For this the plaintiff escepted. 

The plaintiff's counsel asked the Court to instruct the jury 
that to estsblisll tlie plea of justification, the jnry should liarc 
the same cogericy of proof as if tile plaintiff were on trial for 
his life under tlie criminal cliarge of' murder. Tliis, the Conrt, 
however, refused ; and instructed the jury that a preponde- 
rance of evidence, as in a civil case, was all that was neces- 
sary. For this. plaintiff further excepted. 

Verdict for defendant. Judgment and apyeal. 

J. G. SkpAerd, for plaintiff. 
Winslow and Strange, for defendant. 

BATTLE, J .  TWO questions are presented by the bill of ex- 
ceptions. First: Wlletl~er in the issued joined, upon the 
plea of justification, d ~ e  dying declarations of Jacob Britt 
could be given in evidence by the defendant, to prove the 
truth of the wcr~ds for which the action was bronght B Seemad- 
ly : Whether his Honor was right in  re fus i~g  to instruct the 
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jury that the defendant must sustain his plea by the same co- 
geucy of proof as would be required against the plaintiff, were 
he on trial far his life, under a charge of murder ; but on the 
contrary, sajing to them tliat a preponderance of evidence, as 
in a civil case, was all that was 1:ecessary. 

The first question is raised by the plaintiff's exceptions to 
the adrnission of the testimony, and we think the exception is 
well founded. The reasons by which his Honor's decision was 
influenced are not stated, and we do not know that he felt him- 
self bound by the case of XcFarlane v. Shaw, 2 Car. L. Rep. 
102 ; or whether he thought the issue before him was the same 
as it would have been had the plaintiff been on trial for the 
murder of Jacob Britt, and tliat therefore this was an excep- 
tion to the general rule, that dying declarations are not per  se 
admissible in civil cases. W e  say per  so, because where dying 
declarations constitute park of the res gestm, or come within 
the exception of declarations against interest, or the like, they 
are admissible, as in other cases, irrespective of the fact that 
the declarant was under the apprel~ension of death. 1 Greenlf. 
Ev, sec. 156. Whether tllc decision was influenced by the 
one reason or the other, or by both combined, we are satisfied 
that i t  is not supported by principle, while it is opposed by 
the whole current of the recent cases in England and in this 
country. 

The case of BcTarlaae v. Shaw, was decided by the S11- 
yreme Court wider its former organization, in the year 1515. 
The action wns by a futller for the seduction of his daughter : 
the defendant pleaded not guilty, and on the trial, tlie plaintiff, 
to prove the seduction, offered to allow that after all hope of 
lift! was gone, his daughter, who was then sick in child-bed, 
desired that the defendant might be sent for; and upon being 
informed theb lie would not see her, exclaimed, " I am going : 
lie will soon go too, when he will be obliged to see me, and 
will not dare to deny tlie truth." The testimony was objected 
to, hilt received by the Conrt ; and the case came before the 
Supreme Court on a motion for a new trial : The Court, after 
stating that such testimony was admissible in certain cri~ninal 
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cases, in which life was at stake, contended that, though they 
liad no precedent to guide them, it ought, from reason and 
analogy, to be admitted in a case like the one before them ; 
but they grounded theniselves chiefly on the circurnstance, 
" that the fact disclosed in her declaration could only be prov- 
en by herself: she was the injured party throng11 whom tlie 
cause of action arose to the father." Tlie Court tlmn say fur- 
ther, " we give no opinion how far the dying declarations of 
an indifferent person, not receiving an injury and not a party 
to the transaction, would be evidence in a civil case. Our 
decision is confined to the state of facts presented in this case." 
I t  is manifest tliat tlie Court labored under tlie impression, 
whicli then generally prevailed, that dying cleclarations were 
admissible upon tlie general principle tliaf they are declara- 
tions rnade in extremity, when the party is at tlie point of 
deatli, and when every liope of this world is gone : when every 
~notive to falseliood is silenced, and tlie rrii~~d is influenced by 
the niost powerful considerativns to speak the trnth : a situn- 
tion so solemn and so awful is considered by the law as creat- 
ing an obligation equal to that wliicli is itnposed by a positive 
oath in a court of jnstice." If the ad~nission stood upon this 
general principle alone, it niigllt well have been contended, 
as it was contended, that dying declarations ought to be ad- 
mitted in all cases, civil as well as criaiinal. But another 
clement in the test of truth was overlooked by those who in- 
sisted upon this latitude of aa~nission, to wit: the opportnnity 
of confronting and cross-examining the declarant. The privi- 
lege of cross-examination has been carefi~lly secured to the 
party, to be affected by them, i n  depositions taken before 
magistrates, and tlie testin~ony of deceased witnesses on a for- 
mer trial. The importance of preserving it, has no doubt re- 
stricted tlie admission of dying declarations to the orin~inal 
cases only fi wliere tlie death nf the deceased is the subject of 
tlie cliarge, and the circnmstanoes of the death the subject of 
tlle declarations." Such delarations, tlreu, are admitted "up- 
on the ground of the public necessity of preserving the lives 
of the cornmunitg by bringing man-slayers to jnstice. For it 
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often happens that there is no third person present to be an 
eye witness to the fact, and the usual witness in other cases 
of felony, namely, tlie injured party, is himself destroyed." 
See Cowen and Hill's notes to Phil. on Ev., pt. 1, 610 ; 1 
Greenlf. on Ev., sec. 156, and tlie cases there cited. Tlie prin- 
ciple of admission, being thus restricted, necessarily overrtrles 
tlie case of NcFarZatze v. Shnw, and shows that even if the 
issue be, as  in this case, whether the plaintiff murdered the 
deceased, the dying declarations cannot be heard, because 
such issue is joined in a civil case. 

As tlie plaintiff is entitled to a v e n i ~ e  de novo for the error 
in admitting improper testimony, we might abstain frorn ex- 
pressing an opi~~ion  upon the second question ; but as that 
question may and probably will be r a i d  upon the next trial, 
we will, for thc gnidance of the pariies, state now the view 
which we have taken of it. We think his Honor was clearly 
riglit in declining to give the instmction prayed: " that  to 
sustain tlie plea of justification, it was necessary that the jury 
should have tlie same cogency of proof they would require in 
case the plainti# were on trial for his life." To such an in- 
struction the case of Ki?tcaid v. Bradshaw, 3d. IIawks, 63, 
mas directly opposed : it being held there, that in an action 
for slander, in charging a plaintiff with perjury, the defendant 
is not bound, in sn-pport of his plea of justification, to produce 
such evidence as would be requisite to convict the plaintifl', if 
lie were on trial for the offence : TAYLOR, C. J., in delivering 
the opinion of the court, concludes the argument thus : '' It 
cannot, therefore, be a correct rule that a j u r y  should require 
the same strength of evidence to find the fact controverted in 
a civil case, wl~icli they would require to find a man guilty 
of a crime; but the mime of perjury stands upon peculiar 
grounds and requires more evidence to produce conviction 
than crimes in general : one witness is not sufficient, becanso 
then there would be only one oath against another. A man 
knowing another to have committed perjnry, may forbear 
to prosecute him, for tlie very reason that there is but 
one witness by \vhoni the crime can be proven : .Shall lie, 
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therefore, be deprived of his justification if sued in an action 
of slander, althongll lie might be furnished with convincing 
evid4nce of the truth of the words? Both reason and autliori- 
ty answer in the negative." The authority relied on was the 
case of the Queen v. Jhcscot, 10 34od. Rep., 192, where the 
Chief Justice, PARKER, expressed jlimself in similar terms. 

After declining to give the instrl~ctions prayed, his Honor 
told the jury "that a yrepondera~lce of evidence, as in a civil 
case, was all that was necessary." If the very language used by 
his Honor is correctly set forth, it must be confessed that it is  
not very perspicuous, and on that account not fnuch calcula- 
ted to enlighten the minds of the jury. The case on trial was 
a civil case, and it could afford the jury very little assistance 
to make it the standard of itself. But we suppose that the 
words any other" were omitted by mistake in making out 
the transcript, and that a fair interpretation of the charge, 
taken in connection with the refusal to give that which was 
asked, is, that the party upon whom lay the onue proZandi 
must produce such a preponderance of testimony as must 
satisfy the jury of the trnth of his allegation, as  he would 
have to do in any other civil case. If this be tlie meaning of 
the charge, it is directly sustained by the case of Neal v. -Fees- 
perman, decided at the last June Term, 1 Jones' Eep. 446. 111 

that case the Court say in conclusion "how far in favorern 
vikc! this matter is to be extended so as to require the court in 
a capital case, when the evidence of guilt is direct, to charge 
the jury that they must be satisfied beyond a rational doubt, 
that is, that they should not have a rational doubt of the truth 
of the evidence, or the credibility of the witnesses, me are not 
now to say : suffice it, in civil cases, if the jury are satisfied 
from the evidence that an allegation is true in hc t ,  it is their 
duty so to find, and they should be so instructed." I t  is un- 
necessary to pursue the discussion fultlier, as we thi~jk we have 
said enough to prevent the recurrence of an error, if any was 
committed upon tlie second point made in the case. For the 
error conlmitted in the admission of improper testimony, there 
must be a venire. de fnovo. 

PER CIJRIAM. Venire de novo. 
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JESSE WARTERS as. NANCY HERRING; 

Where a party was to come within a few days with a note and surety for the 
hire of a slave for the next year, and he postponed the performance of this part 
of the undertaking, from Eome time in the last week of December, to the 10th 
of January, the owner was not bound to keep the slave for him any longer, 
and was in no fault iil then hiring him to another person. 

THIS was an ACTION ON TIIE CASE, tried before liis IIonor 
Judge ELLIS, at the Spring Term, 1854, of Lenoir Superior 
Conrt. 

The defendant agreed with the plaintiff to liire to him a ne- 
gro slave at the price of $61, for the year 1853, begi~ning 
with the 1st of January, he, first giving her a note for that 
sum with two individuals named, (Fields and Waters,) as sn- 
reties, and this was to be done within a few days. The agree- 
ment took place some time in the last week in December, 
1552. On the 10th January following, Nrs. Herring liired the 
slave to another person ; and on t l ~ c  l l t h ,  the plaintiff tecder- 
ed her a note with the surety agreed; on but having parted 
with the slave as above stated, she declined receiving it. I t  
was proved tliat one of the proposed sureties was out of the 
county for five or six days about tlie 1st of January. I t  was 
also proved tliat persons i11 that neigllborhood 1:aving slaves 
to liire out, usually did so about the first of January. 

The Conrt was of opinion that a fair interpretation of the 
contract between tlie parties was, that the plaintiff should ex- 
ecute the note mitllin a reasonable titne fi.om the agreement 
spoken of, so as to give the defendant an opportunity to hire 
the slave to some one else for tlie year, in case tlie plaintiff 
did not comply ; and not having complied with his part of the 
agreement before the 10th of January, his delay was unrea- 
sonable, and the defendant mas not bound to keep the slave 
for him any longer. So that the plaintiff had no cause of ac- 
tion against the defenda~t. 

Under this instruction, the jury gave a verdict for the de- 
fendant. 



Rule for a velaire de nwo. Rule discharged. Judgment 
and appeal. 

No couneel for the plaintiff. 
J. TP: Bryan, for the defendant. 

BA~TLE, J. The construction put upon the contract be- 
tween the parties, by his Honor in the Court below was un- 
doubtedly correct. The bargain having been made during 
the last week in December, for the plaintiff to take the slave 
on the (first day of January ensning, the <' few days7' allow- 
ed him within which to prepare the note with certain namecl 
sureties, (which he was first to give,) could not reasonably be 
extended to the 10th day of January, when it might have been 
too late for the defendant to fiucl another hirer for her slave. 
Tlie absence of one of the sureties from the county was no 
excuse for the plaintiff, as it did not appear that the defendant 
caused, or even knew of it. IIaving waited nntil the loth, 
and finding the plaintiff still in default, how could she lmom 
that he mould comply at  all with the teims agrcecl upon? 
If either party had a right to sue for a breach of the contract, 
i t  was the defenclant herself, but she was not bound to do so. 
She took the more prudent course, instead of going to lav, 
of treating the contract as a nullity and hiring her slave to 
another person. The law was correctly adnlinistered in the 
Superior Court, and the judgment must be affirmed. 

PER CCBIAJI. Judgment affirmed. 

The establishment of a road district or the assignment of hands to work on a 
public road, can only be made by an order of the County Coort, and no acqui- 
escence ih the authority of an overseer by n-orking under him upon a road, can 
amount to a presumption that a district was laid off, or that the citizen thus 
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acquiescing had granted the power to another of compelling him to work on 
the mad. 

A c n o ~  for PENALTIES for failing to work on a public road, 
tried before his Honor Judge SAUNDERS, at the Spring Term, 
1853, of Tyrrel Snperior Court. 

There was no question as to the plaintiff's appointment as 
overseer of this part of the road in question : IIe proved that 
the ~ o a Q  had been used as a public highway for more than 
thirty yeam: that for that time overseers had been continu- 
ally qpointed, who successively acted and worked upon the 
same, and that for twenty-five years of that time, the hands 
belonging -to the plantation now owned by the defendant, had 
uniformly, and without objection, obeyed the sunlinons of the 
overseers and had worked on this part of the road, and that 
they did not, during that time work on any other road. That 
for many pears previoilsly to the failure complained of, the 
slaves of the defendant residing on this plantation had thus 
worked upon the  summons, and under the direction of the 
plttir~tiff and the preceding overseers. 

%he plaintiff alao provcd that the defendant's slaves rcsid- 
ing upon, and belonging to the plantation in question, had 
been duly summoned, and had failed to work. 

There was no evidence of a road district having been laid 
off by Tyrrel County Court, including these hands, nor any 
other order psigning them to this part of the road; and it 
mas insisted by the defendant's counsel, that for this reason, 
he was not liable for failing to work as required by the over- 
seer, and he called on his Honor so to charge. 

But the Court refused so to instr'uct, and told the jury " that 
if the hands liable to road duty, kept on this plantation by its 
respective and successive owners, for a period of more than 
twenty years before the M a r e  csmplained of, had been reg- 
ularly worked upon the said road, and no other, and the an- 
thoiity of the saccessive overseers of the road had, during 
that time, been recognized to require their labor whenever the 
repairs of the road made i t  necessary, and this had been ac- 
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qniescecl in as of right, then the presnmption arose of an 
assignment by the proper anthority of the Iiands to said road, 
and i t  was not necessary to exhibit record evidence of the 
fact." 

Under this instruction, the jury found iu favor of the plain- 
tiff, and defer~cl~iit appealed. 

Smith, for plaintiff. 
Ileath, and GiZl&m, for defendant. 

CATTLE, J. There can be no doubt that the testimony offer- 
ccl by the lilxiritiff, was competent and snficient to prore tlic 
existence of the road ill question as a pnLlic l~ ig l~way .  I ts  
-rrninterrupted use by d l  pelxms as a 1liglin.a~- fur more tlia11 
twenty y e : q  fully justified the presnii~l~tion that it l i d  been 
granted or dedicated to the 1)nLlic by the f'oril~er owners of the 
soil over which i t  ran. SfToolln~~cZ v. JIcC~dloc7~, 1 Ire. IZep. 
433 ; ~Ytate v. J h d J e ,  4 Ire. I k p .  318. 

r 3  l l l e  roatl Iiaving been established by tliis presniription from 
its long and anintwruptecl use, the connsel h r  the plaintifi' 
contends that the assignine~it of tlle clefcndant's llands to 11-or1; 
and assist in keeping it in repair, rn~ist be p r e s ~ ~ m e d  on the 
same ltrinciple. Cnt n ~nornent's consideration will satibrv us, 
that the cases are T cry diEaent ,  and are ilc~t at d l  snsccptible 
of tl:e al~plication of the same princi:,le. 'i'lie road is ail ease- 
ment e~ijojeil  l ) ~  the p~ILlic, in the lands of those orcr vliicli 
i t  is located. It illny 1)e t:~!ie:i from the p~o;)i.ietors I I ~ .  i ~ w i t u i i ~ ,  
by certain proceedings 1111!163r ilie act cf the Legislature auilior- 
izing tlie laji11g out and establisli i~~g pxblic 1.0~11;. I n  such 
cases, the reqnibition of the Ian- must Lc con~pliecl n i t l ~ ,  and 
that must r,ppear 1 1 -  the records cf the C o n n t ~  C'onrt, to \i hich 
ituisclictioii over tlie ~ n l ~ j c c t  is given. Fici te r. Jok?csrin, 11 
Ire. Eep. 64'7. The easement 1uay also Le granted Ly the 
proprietors of t!ie  oil, a11d the rjglit of tile !~~!l,lic l i~uat be 
evidenced l : ~  an 2ct11nl grant unless tlie road llas been c w d  
as a C ~ I I ~ I ~ I O I I  l i i g l ~ ~ ~ - a ~  fur 11101~ than tn-enty :tars, in wllich 
case, no deecl need be l)roc!oced, as oile nil1 be presunied: 
that is, it \ d l  be presumed that a deecl was actnallj  executed, 
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and was, of course, formerly in existence, but is now lost. 
Widlard v. iMcCicUoch, zc6i suyra. The proof of the exist- 
ence of the road, in the present case, depends upon this com- 
mon law presumption: and the easement claimed, and enjoy- 
ed by the public, is founded upon the same well-known prin- 
ciple which supports private prescriptive rights. 

I h t  tlie assignment of the defendant's liands to work on the 
road, or the laying off districts within which t l~ey  may be 
summoned by the overseer, must necessarily be done by the 
Connty Courts : I t  is manifestly not tllc subject of a grant by 
those who aye liable to seud hands to work. I t  cannot, there- 
fore, be claimed, as against such persons, by prescription, or 
npon any presumption analagoas to it. Such seems to have 
been the view taken of this subject by the Court in the above 
cited case of BrooZlard v. McCuZZoc7~ There the defendant 
lived within a mile of the public road which he was required 
to work, and nearer to it than to any other. His hands, and 
those of the persons who had occupied the same premises, 
had worked the road for more than fifteen years, and he had 
on one occasion actually pronliseil the overseer to make com- 
pensation for the failure of his slaves to work tlie said road. 
Kotwithstanding all this, the Court, ~vitliout intimating that 
tho sllortness of t!le time prevented any presuinption, declared 
that " tlie plaintiff was an overseer without hands, he should 
have 1nac1e application to the County Court for a list of hands, 
or an zssignlnent of a disirict. Tlie clefendant's hands had 
never been assigned to that road, his lands were not compre- 
heildeci by the Court in a clistrict of tlie plaintiB, as overseer 
of the said road." As n-c have shown that no presumption 
conk1 LC lnade against the defendant, that liis llands had been 
assigned bp the Connty Court to work the road in question, or 
that his lands had been comprehended in any district laid out 
by said Court, in which the plaiutiff was overseer, his IIonor 
erred in lcnving the question to the jury, and for this error 
the judgment is reversed, and a venire de ? ~ O C O  granted. 

PER CLRL~X. Judgment reversed. 
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SUSAN CONNELLY, ADM'X. us. JOHN McNEIL, EX'R. e t  al. 

I t  is erroncons for a jury to give interest on damages found by them in  an action 
of trespass quure cluusu*n frcgzt : but this Court has the powcr to allow a 
rernitlitur to be entered for interest so p e n .  

In the a b o ~ e  case the remitt~tur was allowed on the payment of costs, and then 
the jndgmont below was affirmed. 

ACTIOX of TRESPASS p c w e  clnuszm frcgit, tried before his 
IFIonor Judge IIarn~r, a t  the Fall  Term, 1864, of Cu~nl~crlancl 
Superior Conrt. 

The exceptions taken to the instructions which his IIonor 
gave tlle jury were abandoned in this Court, and tlie only 
question submitted is upou a motion liere by the defendants' 
counsel to arrest the judgment, because the jury in their ver- 
dict, liad allowed interest 11pon the damages which they found 
for the plaintiff. The plaintiff meets tllat motion by another 
to be allowed to enter a remittitnr for thc interest. 

J. G. Sheipherd, for tlie plaintiff. 
D. Beid, for the defendant. 

NASII, C. J. The action is in TCESPASS quare claus7cmf;reyit. 
The jury returned a verdict against the defendant for ninety 
dollnrs, with interest on that s u m  from the date of tlie writ, 
for which judgment was rendered. A motion is made in 
arrest of juclgment by the defendants, and the plaintiff moves 
for pernlission to anlend tlie record by entering a r e n ~ i t t i t w  
for tlic interest. The jndgment is unquestionably erroneons, 
and n-odd be arrested, but for the counter  notion by  the plain- 
tiE. That this Court can allow the judgment to be amended 
by permitting the vemltZlt.zcr, is fully establislled by the case 
of TT;llllicm.~~n v. C u ~ m d y ,  3 Ire, Eep. 349, in which the rea- 
solis for sucll a course of procedure are set forth a t  large, and 
we deem it unnecessary to repeat t11en-1. 

The plaintiff has leave to enter a renzittiiur upon the pay- 
ment of the costs of this Conrt, The judgnient is affirmed. 

PER CCRIAX. Judgment affirmed 
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STATE us. SAMEUL JACOBS. 

A notice to subject a free person of color to the penalty of $500, if he shall not 
remove within twenty days, mnst be served personaily. Leaving such notice 
a t  the dwelling house, is not suiiicient. 

APPEAL from the Superior Court of I&ichmond county, at  
the Fall  Term, 1854, his IIonor Judge MAKLP, presiding. 

TIIIS was a proceeding against the defendant, who is a free 
negro, to subject him to a penalty for immigrating into this 
Str,te against the form of the Act of Asseinbly : I t  was insti- 
tuted with the following order of the County Court of Rich- 
mond, at  its January Sessions, 1551, viz : 

Ordered by the Court that the Sheriff of said County leave 
a written notice at  tlle respective dwelling houses of (fourteen 
persons, naming tliem, among whom was the defendant,) in- 
forming said persons that representation has been made to the 
Conrt that%hey are colored persons, and have come into this 
Stnte contrary to lam, and unless they leave tlie State within 
twenty days from tlie date of the notice, they will be pro- 
ceeclecl against.according to the Act of Assembly. Witness," 
cEc. 

A t  the ensuing Term of the Court, a copy of this order was 
returned into Court endorsed as follovs : "Executed by leav- 
ing notice a t  the dwelling houses of, or delivering to the per- 
sons of Samuel Jacobs, &., (naming nine others,) on 27th Feb., 
1851." 

A t  July Term of the Court, the followin,a proceeding mas 
returned into the Conrt. 

'( State of Xorth Carolina, Richmond county. 
To the Sheriff of Richmond county, Greeting : 

You are hereb,y commanded to take the bodies of Meredith 
Jacobs, Samuel Jacobs, senr., and Samnel Jacobs, junr., if to 
be found in your bailiwick, and have tliem before me, or some 
otlicr justice of the peace, to answer a charge of having migra- 
ted into this State, and of having failed to depart the same 
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within twenty days after llaving been duly notified to do so, 
contrary to tlie for111 of the Statnte, &c." 

(Sigicd by two Justices of the peace.) 

" I n  tliis case, llcrcclitli Jacobs and Snniucl Jacobs, senr., 
appe;~rcd ?.)chrc us, Illis 19tli of July,  lS51, 2nd nftcr Ilearing 
the eritlcncc, bil~tl tlic dc fc~~i la l~ t s  over to our next Connty 
Court." [Signccl by two utllcr Jnstices of tlie county of Eicil- 
1noncl.) 

Tllc clefknclnnts accordiu:;ly n ere bonncl and rcgu1:irly nil- 
pcarecl fruul terul to term u~i t i l  October Tcrnl, 1833, n lieu the 
clcfencl:l~lt cr:ivccl n trial by jury and 1)le:ded-- 

1st. Tllnt tlic 62th) Glitli, allcl 67th sections of tlie Act of 
1836, are uncoustitotion:d. 

2nd. That tllrce Sears llnd elr~pscd after liis conliag into the 
Statc, before this p~~oceeding- was i~lstitutccl. 

3rd. That 110 1lnd gainctl n ~.csideecc by living witliin tllc 
Stntc twelve ~noiltlls before this proceeding was begun. 

4th. Tilnt lle is not a i k e  ncgro 01. free 1unl;ttto within tlio 
fourth cl~grce. 

5th. Tll~lt  lie lias not migrntetl into the State contrary to tlie 
Act  of Asse lnb l~  in sncll case ~nncle :mcl provirlctl. 

6th. That lie is n native born citizen of Xortii CnroIlna, ant1 
11:~s never forfeitccl liis citizc~lsi~ip by n~igration fro111 tlie Stntc. 

Issne was joined npon tliese l)lcaq, ant1 tile case trr,nsf'en.e(l 
(nlitlcr :1 spcci:l.l Act of I l ~ s ~ ~ n b l ~ )  to tlie Superiur Conrt o i  
Iticlllnoncl co11nty. 

In  tile Superior Court, n~lcler cert:iiu i:~strnction$ given by 
ilia IIonor, rrliicl~ are 11ot esccptecl to, the issues above stated 
were snbniittecl to n jnr-, 1~110 hnnt l  tlic stco,zlZ and f A ; ~ r i  
issncs in favor of tlie defendant, aucl tllc ot1lcl.s in f ~ v o r  of tile 
Statc. 

Tlle Court, considering the verdict, was of opinion tllnt tlic 
cause of action was 1)nrretl by tlic Stntnte, ant1 dccl i~~et l  giv- 
ing jnc lg~l~e~i t  for the penalty of $500, from wliicli ju r lpeu t ;  
the S'olic2iior aplwalecl to t l ~ e  Supreme Conrt. 111 this Court n 
motion was sub~nitted i n  arrest of juilgnlcnt. 
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Attorney GcwmZ, for the State. 
A s l ~ e  a~icl B~iuJis, for clefendant. 

llxl~r,c, J. W e  agree wit11 his IIonor tllat no jnclgment can 
be  rct~tlrred a p i i i s t  tlie defencla~it for tlie penalty of five Iinn- 
dretl tloll:ws, alledged to have bcen illcurred by  llim for mi- 
grating into the State, and r e n l a i t h g  here contrary to law, 
nf'tcr bciug notified to leave it. 13nt we clo not decin i t  neces- 
sary, or  eve11 proper, to decide the question upou n'l~icll his 
opinion wtls bnsctl, bcci~usc t1lc1.e is a prelimiilary objection 
a p p : ~ * e r ~ t  ul1011 the ~.ecortl, ~vliiell is f '~ t :~ l  to the  p:.occeiling. 
JVe w e  thus, too, relieved of tlie ~~eccsa i ty  of consiclcrit~g the 
grave constitutior~al clnestiotis wliicll 11:tve been m y e d  before 
us. The (;St11 scc. of t l ~ c  I1 ltli cliny. of' the  Itevisetl Statutes, 
b '  c o n c c r n i ~ ~ g  SILL\  es m t l  free persons of color," clcclarcs that  
" it s l~al l  not he l:~\vful fhr ally fice ~ i e ~ r o  or in~i la t to  to ~ ~ i i g r n t e  
into tliis S ta t e ;  and if Ilc or slie sllall do  so contrary to the 
l rovis io~is  of thi:, Act ,  a ~ ~ c l  being tthclwt' i l ~ f j r ~ ~ i e i l  s l~nl l  not, 
w i t l ~ i l ~  t \ v ~ ~ i t y  (I,L!s tlic~.caitcr, reliiove o u ~  of the State, lle 
or  ellc lwing t11crcv)l' cr)li\ icttstl in ~ l i : l~~ i i e r  I I C ~ C ~ I I  after clirecte~l, 
bll:~ll 1 ) ~  lisblc to 1mialty of i i re  I i u ~ l d ~ ~ c ~ l  elollars," 'kc. 111 

tile rccolxl of the 1)roccetli1lgs :~gni t~s t  the  clefeuilant, ~ u i i l c ~  
this Act,  i t  n1)pe:lrs t11:lt tlic County Court of i~icllinolitl made 
a n  order, a t  its J,l1111ary T C ~ I U ,  1S31, " tlint tlie sl~eri tf  of said 
county leave :L \ \ - l i t  tell ~loticc a t  the respecti r e  c l~re l l ins  I1011ses 
of Saninel Jacob,., nn[l thirteen other persolls, ii~iiwniiilg s~;~icl  
persems that rcl)rcsc~itatiolis linvc bccli uiatle to the Court, that  
t h y  are  colol-ccl p e ~ w ~ ~ s ,  mid 11ave c o ~ u c  h t o  this Slate con- 
trary to I:Lw, aiicl t l ~ a t  n111ess they leave the  s t a t e  within t~ven ty  
clnydrom the date of tlie ~iotice, they d l  be proceeclecl against 
nccorcling fo Ac t  of Assen~blj-." ,It tile nes t  term of the Court 
in April, 1831, t l ~ c  sl~eriil' r e tu r i id  upon the  order : '* Ese-  
cutecl by l e a r i ~ ~ g  uotice at tlie dwelling lionsc of, or delivering 
to the  persous of," tell of tlie persons ~miiecl  in the order, 
alnong w l ~ o m  was the clefendatit, Satnuel Jacobs. I t  is evident 
from this return, tliat it does not appear positively and clis- 
tinctly tliat tile notice to leave the State, mitl~in twenty clays, 
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was served personally on tile defendant. The sheriff does not 
distinguisli a n ~ o i ~ g  the persons named, a t  whose dwelling house 
he  left a copy of the notice, or upon whom he served i t  per- 
sonally. I t  must be taken, therefore, that lze did not serve i t  
personally upon the defendant, upon the maxim that cZe non 
u~qn~entibzbs et clo non existentibus eccdem est Zex. Now we 
think i t  is clear that the Legislature intenclecl that the infor- 
mation wliicll i t  directed should be given to an immigrating 
free negro, slionlcl be  co~nrnnnicated to liini personally, in  
words, or by writing. The act is a highly penal one and must 
therefore be constrned strictly. The proper meaning of the 
verb, to inf>~na, in tllis connection, is ':to malie lino\m to, 
by  word or writing." Tliat this information was intended to 
be made to the party in person, is evident from the fact, that 
so short a time as twenty days, only, was allowed for acting 
upon it. Witllin that brief space he is to sell liis l~roperty, 
collect and P : L ~  l ~ i s  debts, and nlalie all other necessary arraiige- 
rnenta Sor learing the State f o r e ~ e r .  Tlie time is sliort, very 
sliort, even if upon receiving personal iioticc 11c has tlie whole 
of i t  fur tlie pnrposc of malti~ig his preparations fbr removal. 
The leaving t11c notice at  his lionse, presupposes that lle is not 
tlicre to receive it in person. f l c  may be absent fro111 I~ornc, 
indnstriously engaged a t  work for some employer, or he inay 
be on a, journer, on some ln\vfiil errand, to a distant part of 
the sanie, or to 211 adjoining conuty, and may not retnrii until 
the greater part, if not tlie whole of the twenty clays, llas es- 
pirecl. IVoalcl i t  be just that lie should suffer so heavy a, 

pe~i;ilty for not liaving 1mown or acted upon a notice, 11-llich 
liacl been left a t  liis house twenty d a j s  before 3 I t  cannot be 
so. Tile Legislature never intended to act so oppressively 
towards a race to ~vholn stern necessity has compelled it, in 
otlier rezpects, to deny so many of tile privileges of freemen. 
Tlle d t f o m i y  Gemwd virtually admitted this, but contended 
that tlie def'endant liacl preclnded liimself from objecting to 
the insnlliciency of the notice, 1)y appearing at  court, and ten- 
dering issues upon other qnestions to be tried by a jury. That 
would be so, undoubtedly, if the notice in question, had b e e ~ l  
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any part of the process issued against the defendant to bring 
l~iill into court. But in truth it  had nothing to do with the 
process by wllich the defendaut was afterwarcls taken mid 
bound over to appear at  tlie C o u ~ ~ t y  Cowt. It was s o ~ i i e t l ~ i ~ ~ g  
x-vhicli lvns to be clone on the part of the State to p n t  the clc- 
feiitlant in the wrong if he slionlcl disobey it. If not clone as 
tile law directed, the penalty nevel. was incurred, and as the 
defect appears upon the record of the proceedings against the 
clefentlailt lie can now, in this Conrt, clainl the beliefit of i t  ; 
fbr we are bound upon an insl)ection of the whole record to 
give sncli j : l d p e n t ,  as ought to have bee11 given in the Sopc- 
rior Court. 1 Eev. St., ell. 33, see. G .  b'tute v. hckso~t, 12 
Ired. Ilep., 3 9 .  

For  tlie defect to which we have aclvertecl, tlic judgmeilt of 
the Superior Uonrt, arresti~lg the juclg~nerrt agaimt the clefen- 
claat, is c',irectecl to be afirmecl, and this must be certified to 
tllc said Court. 

D.1VID TV. ROGERS, TO v s ~ ,  k c .  rs. HESRY E'. PITJIAX. 

1e.i-)- and sale 11nder an a t tachment  will not authorize an  action of trovcr, &n- 
ply hecause tho attac111nc.nt mas sncd out ~naiiciously a d  without prvbablc 
cause. Case is the  proper action for t he  redress GT an il:jury of tLat  kind. 

SCTIOS of Y R O T I : ~ ~ ,  tried before his IIonol. Judge S~usr , ix ,- ,  
at  the Spriirg Ter~u ,  1534, of Itobeson Superior Conrt. 

r .  illis was a case agreed, and the fullo~ring are the facts as 
presented i l l  the statellleiit signed by the connsel. The suit 
was broliglit for the coarersion of 90U barrels of rosin, n liicli 
11ad been tlie property of the plaintiff, wlio resiclecl iu Ilobe- 
son county : I Ie  had goue to tlic ton.n of TYil~ningtoa fur a 
temporary purpose, and was there arrested and co~ninitted to 
prison on a criminal cllarge. Wllilc the plaintiff x a s  in the 
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jail a t  Wilrnington, the defendant, l ~ a r i n g  a ,jclst claim against 
him, snecl an  attachment, wl~icli  was levied on t l ~ c  rosin in 
c l~~est ion,  and by virtue of wliicli levy, and the  subseilnent 
proceedings, the same was sold and converted to dei'enclant's 
use. Wlien the at tacl~nlent was sned, the  deferitlar~t 1i :d gowl 
cause to believe, :tnd did believe, that  tllc plai~itiff would give 
bail i n  tlie case upon wllicl~ 1lc was co1ni1iittc(1, and if lie 
slionlcl succeecl in so doiuz, that 11e would leave the Statc antl 
fhrfeit his recog~~iz:stice. Tlic at t :~cl~mclit  was issuocl on tlie 
day after the defenclant I l e a ~ d  of the p la i~~t i f f ' s  arrest and im- 
prison~ricnt. The plaintiff re~liainccl iu priso~i i i ~ r  abuut hvc 
weelie, wl~eri lie gave bail in tile case in wliicll lie was cllarg- 
ed, and also npon divers warra~i ts  wncl writs, wliicli were serv- 
ed on 11im wl~ i l e  in jail. Tl~c! plairitiil' llas, since his discl~arge, 
gone to parts L I I I ~ ~ I ~ O W I I ,  a ~ i d  lias fo~feitet l  his recogtiiza~ice. 
Upon this state of f k t s ,  it was agreed that  if in t l ~ c  ol)irlion of 
his Iloiior, the  plaintiff mas entitled to recover, jn t lgncnt  
sl~onlcl Le eutercd for $3.30 ; L I I ~  if otl~crwise, 11e slloultl bc 
nonsnited. Cpon consideration of t l ~ c  case, tlie C O I I I ~  I~e ing  
of' o l ~ i ~ ~ i o r i  witli t l ~ e  plaititifl, gave j u d p e r ~ t  according to the 
agrcc~i~cr i t ,  fro111 wl~icli  tlic tlefendnrit allpealed to this Court. 

T r o y  and Jrr lyJ~I ,  for plaintiif. 
E;u;k,  fur the defendant. 

PI nx\os,  J. V e  are not a t  liberty to decide t l ~ c  qucstiorl 
of proLahle cause npon w l ~ i c l ~  tlie cabc wa i  pnt I)y 11is IIonor, 
becanse the plaintiff is  net I I L  I I I I I I I L I :  l ~ y  the  u l~jec t io~i  that it 
cannot bc presented in an  acti i~n of trover. 

Tlie o1)jection is fatal. I tre arc to aqsulnc tliat t l ~ e  affitlavit 
and  l~oll(l a re  ill due  fo r~n ,  antl tlrat t l ~ c  attachment was i-jnecl 
b y  a, judge or justice of the peace within hi, county : I f  so, 
tlic levy and conrersion were a u t l i o r i ~ d  by  t l ~ c  at tacl~ment,  
and tile plaintiff cannot, in " trover," ( t l ~ e  gi-t of wllich action 
is the rrrongf:~l conversion,) go l~eh ind  the attachlnent and im- 
peach i t  in a collateral way, on the ground that  i t  was wrong- 
fully sued out  : wlien tliat i b  tlie yruvunaen, tlie attaclinient 
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must  be  impeached directly by  a n  action o n  the  case for wrong- 
fully suing it out. 

The distinction is this : if an attachment, state's warrant, o r  
other process be voi& Z I ~ ~ C I S S  ci c t  a rmis  or  Zrover, is the 
proper action ; becnuse the process did not anthorise tlie act, 
and may be  treated as a nullity : but if the  proccss be  in dnc 
form, and is issued by  o ~ i e  liaving jnrisdiction, i t  is an  autllor- 
i ty  for doing the a c t ;  consequently an action in wliicll such 
a n  act  is tllc yravcut~tn cannot be maintained. Tlic injury 
consi;ts in ~vrongfnll,y suing ont the process, in cor~sepenee 
whereof the  plaintiff' sustained tlanlagcs : for instancc, if' a jus- 
tice of the peace in the county of Ro lmon  sllould, while in the 
c o u n t ~  of Xew IIanover, issue a state's warrant under which 
the party is arrested, the action is trr.,r,nns ui et  urilzls : be- 
cause the  warrant is a nullity. But if such justice ibsnes a 
state's warrallt in tlle county or' Ik~beson,  for a11 c)ff'ense alleg- 
ed to llavc been co~nniitted in tllnt conrity, the party arrested 
c a l l ~ ~ o t  ~nainta in  t t ~ y x ~ s s  c i  ct u~-itzl.r, upon tlle ground that the  
wz.rr:llit was sued out maliciously and rtitllout probable cause, 
fur tlic nTarrmt is not a nullity: it antlior~sed tlic :mest, and 
the plSopcr action is '' case" f i ~ r  wrongfully suing it out. 

311 t!le ca,es f,)r wroi1gf~~lly ciiirlg ( J I I ~  a state's warrant, 
attaclinient or other l~roccss, are " actiorls 011 the cnse." S o  
~ r e c e d e n t  is f;)untl for ally o t l~c r  fi>rm of :tction. 

Tlic distinction l i~ t \ !  eel1 I M T  I :: arid tail, i b  not a mere for- 
~ n a l  one : nor is it the ol~jection, taken in tliis case to the form 
of action, t~cl~tzlcul, as was inid in the argilnient : I n  trover the 
measure of dan~aqez is the v:lluc of the property : I n  ca.se the 
, j ~ r y  :ire left to give such dnma;rcs as will con2l)ensate for the  
ilijnrp rcally sustained, and if ~ , L ~ I I ; c ~  i, proven, as well as a 
m i n t  of probaLle cause, the darnages may be vindictive. The 
case n ~ r e e d  sets out that  tile deiiindant had a t m e  debt, and 
" hat1 reaion to Lelicve, and did believe, that  the plaintiff 
~ o u l c l  give bail for the criminal charge nncler which lie llad 
been arrested, forfeit his recognizance, and leave the State;" 
so tlie idea of malice is out of the question. I f  tlie action had 
been cnse, i t  would be for the jury to say whetller the plain- 
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tiff had, under aZZ the cireurnstccnces, sustained any real loss 
by  reason of the fact that tlie defendant liacl sued out an orig- 
inal attachment instead of an ordinary writ, for the purpose 
of collecting his debt. 

Judgment below reversed. 
Nonsuit aceorcling to tlie case agreed. 

PEE CURIAJI. 

STEPIIEN HAIR AXD WIFE et. nl. rs. ARTHUR MELVIN. 

Whether  the millutes of a County Court, showing the  return by a sheriff of the 
list of lands to be suld fur taxes due on tlie tax lists of a particular year, and 
that  it mas read in open Court, and that a copy was set up in the conrt room, 
designating the tract of land mid tlie name of the owner iuld the a~iiount of 
tax unpaid, is nut sufficient evideuce to  sustain a sale for tases, withont pro- 
ducing tlie list itself. Q u w e .  

But these niilintes are proper eridcncc to be left to the jury on the  question 
of the existence of sncli list, espccicilly after the proper search has  beell prov- 
ed, a i d  its loss establislied. 

For a trespass to the liind of the wicu before marriage, the wifc is a proper party 
with the hnsband. 

ACTIOX of TrrLsrAss pinix d t c l i o z i i i b  ffcyit, tried before his 
IIonor Judge ~IAXLY, at the Fall Terin, 1S.34, of Cl;mberlancl 
Siiperior Court. 

Plainti-tf nclcluced in eviilcnce a grant from the State to J a -  
cob Grazier. dated 5th Sept. l i 5 9 ,  for n l q c  quailtity of land 
embracing tlie loct~s in quo. 

Also, proof of a sale of sixty-seven acres (the la11c1 in disgnte) 
as  the property of the grantee, Grazier, to IVillinm Forl)es, by 
Alexander N c k ~ y ,  slierift' of Cnnlbcrlaucl, for taxes due oil 
the ~ n i d  land. The eviclcnee to establish this sale, consisted 
of esemplificatioris of the record of Cnniberlnncl County Court. 
as f'ollows : 

" ESTR-LCTY.'' 

"A list of Tasables in Capt. EI-ans7 district for the year 
1S01, returned into the ofice of the clerk of the county conrt, 
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on which list mas 4,500 acres of land, listed by Jolin Dickson 
for Conrad J. Grazier." 

" A t  June  Term of the Connty Court, 1823, the sherifl' re- 
tnrnecl a list of lnnds advertised to be sold for taxes for the 
Sear 15121,~wliicli 1 ~ 3 s  read in open court, and a copy set up  in 
tile c o u ~ t  room, on wllicli list was Conrad Glazier 4,500, on 
Ilnrriauri's creel;, $3 70 taxes." 

A t  September Tcro~ ,  1523. 
" A n  acc't. of the sales of the 1:~ncls sold on t l ~ e  4th (lay of 

August, 1823, to satiscy the taxes nncl costs of adi~ertiainp, &c., 
due thereon, h r  the year 1SS1, the same Ilaving beell adver- 
tised according to law, was retnrnecl into office, nncl ~rll ich 
acconnt was-' Conrad Grnzier 4,500 acres, 

), c2 79 JV111. Forbes took 6-10 acres, ) 
being the last ant1 lowest bidder.' " 

A I I ~  he further aclduced oral testimony from the clerli of the 
C o ~ ~ n t y  Cvnrt, that lie had ~ n a d c  diligent se:~rcll i l l  his office 
for the t as  list I-etnrned by the slierifl', noting tlic lands npon 
wliicli tlie taxes were unpaid, with tlie n a ~ ~ ~ e s  of the o\rners, 
~Crc., and tllat the s:t~ne conlcl not be fonncl. Tlierc was no 
proof that it 11x1 ever been seen in t l ~ e  ofijce. 

PlaintifY also put in ,a deed fro111 \Villianl Forbes to 71-111. 
N~uinery,  dated 2lst  January, 1 1 8 ,  for the same land. 

Also, a deed fi.0111 Williaui Sunnery  to Lucy Ann and Be- 
linda, the female plaintiff's. 

I t  was proved that the def'enclant 11:icl cut timber anel got 
tnrpentine on t l ~ c  land in dispute, previously to the bringing 
of this snit i n  1950. 

The plnintigs linving closed their case, tlie clefenclaot'a conn- 
$el rnovecl for a noudnit,  011 the p.onnd, tllat there m-ns a ~nis- 
joinder of tlie feunes covert with their liusbancis. Tlie niotion 
was overrnleci, and the defenclnnt excepted. 

The clefenclant then introclucecl n p ra~ i t  to 11-111. 11. Nelvin, 
dated in 1S45, and n deed from said Xelrili to lii~nscif. 

Tlie defendant relied upon n defect in plaintiif's title tlirongh 
the sale for taxes, contending tliat tllere was 110 evidence of 
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the sheriff's having returned his list of taxes with the delin- 
quents, into the office of the County Court according to law, 
and that this was necessary to a valid sale : The Conrt, however, 
regarded the record as furnishing some evidence of the exist- 
ence and return of the list, and left i t  to the jury to decide. 
I I e  instructed them 011 this point, tliat i t  was necessary for the 
ylaintifls to show that the slleriff had a tax list in his hands, 
and that the same was returned into the County Court: also 
a list of the lands on which taxes were due and unpaiJ, 
and the names of the owners as required by law : That if they 
were sntisfied of tllis fkom the proofs before them, tile plain- 
tiff hncl the older, and therefore, the better title ; and in the 
abseace of proof of any actual possession, the law would con- 
strue then1 to be in possession, ancl they wonld be entitled to 
recover. To which instructions defendant excepted. 

Verdict for the plaintiffs. 
Defendants moved for a venir.e c7e mvo upon the several 

grounds of exception above stated. Eu le  discharged, aud ap- 
peal to the Supreme Court. 

Ti: TT-insZozu, for plaintiffs. 
D. lZeic2 ancl &heyhemi, for defendr~ilt. 

CATTLE, J. The objection to the form of the action cannot 
prevail. I t  does not appear from the statement of the case 
whether the alleged trespass was committed before, or after 
the marriage of tllefemes plaintifk. If before; then the action 
of trespass vi ct c v / ~ z i s ,  in the names of the hnsbnnds and their 
wives is undoubtedly correct. If after, there might be some 
doubt, but  upon that n-e express no opinion : because on the 
lnotion to nonsuit, we ought not to presume any thing against 
the plnintiifs, which IT-it11 equal probability, migllt be presuul- 
ed for tllern. 

Tile o1)jection to the title of the plaiatift's upon the merits, is 
still more unfonndecl. The miuutes of the County Conrt of 
Cumberland, a t  its June  Term, 19.33, showed tliat the sllerifr' 
did return a list of the lands, which lie proposed to sell for the 
taxes due on the tax lists of IS", which was read in open 
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Court, and a copy set up in the court room, on which was 
mentioned tlie tract in question, the uame of its owner, where 
i t  was situated, and the amonnt of the tax unpaid. All this 
was recorded just as the Act required, (see 1 Itev. St. ch. 102, 
see. 52,) arid thereby becalne, as was said in IfilZy v. Cmig, 
6 Ired. Eep., 129, sometliing ill the nature of a juclginent. 
Whether i t  was necessary for thc purcliaser, or one claiming 
under him, after producing this record in support of his title, 
to go farther and produce the tax list itself, wliicli was return- 
ed loy the sheriff, may adniit of some question. The reasoning 
of the Court, in L Z l y  v. Craig, npon the intention of the Act 
of 1819, from wliicli, 52d see. of 102d ch. of the Rev. Stat., 
was taken, would seem to favor the  idea that the record alone 
would be sufficient. "The intention of the Act  of 1819," 
says the Conrt, " was to provide a more certain and probable 
notice to the owner, of the intended sale of his land, and of 
the reason therefor, by requiring it to be given i11 open court, at  
tlie tern1 next preceeding the sale, and to b e  recorded; so 
that the r~ulzor thereof, a t  least, might reach liim ; and that 
npon investigation, lie miglit find at  a Bnown place, a pern~a- 
nent and certaill eviclence of tlie truth of tlie matter. So, too 
the bidders cannot be deceived by any false representations, as 
they can respct ing aclvertisenlents in the country, or in a 
nevrspaper, as the evidence is of record, and a t  hancl, and if 
they choose to look, tliey must know, whether the sheriff has 
clone his clnty bg: tile owner or uot. If ho Ilas not, his sale 
ought not to pass the title, more than if it were by private 
contract, or was not inacle at  the court hous8, or on a wrong 
chy of the veek ; in all which cases, tilo TI-rongfnl conduct of 
the ofiicer ;71211\t be k n o ~ r n  t~ tlie bidder, ancl therefore his pnr- 
chase ought not to stand. Incleed, tllc proceeding directed 
b~ the Act of ISIS, is w r y  mnch in the nature c;f a j n c l p e n t  ; 
and a pnrcliascr as r e a d i l ~  search for and ficd the one of 
record as the o t i w ,  and therefore there is as little reason to 
dispense with tile one as tlic other." If it be true, then, that 
the procluctioii of the recorcl of the sheriff's retnrn of the tax 
list be essential to the support of the purchaser's title, why 
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should the list, itself be required ? That being a loose piece 
of paper, deposited in tlie clerk's office, may be easily mis- 
placed or lost, and therefore will not afford much protection 
to the owner against an nnlawfd sale of his land, or rnnch 
security to the pnrcliaser as a safe-guard to his title. Besides, 
in showing a judgment as the foundation of a title, it is not 
uecessary to produce the preliminary proceedings, and we can 
see no reason for producing them in a case like this, where 
the recorded tax list is in the natnre of a judgment. 

Hut if this be not so, v e  think tlie record was testimony 
sufficient to be left to a jury, that the tax list was in the hands 
of the sheriff, and was returned by him into open court as  
required by law. W e  think farther, that this testimony was 
admissible for that purpose, after it had been proved by the 
clerk that he had made diligent search for tlie paper and could 
not find it in his office. 

There is, in our opinion, no error in the judgment, and i t  
must be affirmed. 

Judgment affirmed. 
PER CCRIA~I. 

JETHRO MURPHREY us. JOXATHAN WOOD AND W I F E .  

I t  is erroneous for a Court to set aside a n  execution issued on a dormant judg- 
meut where property has been purchased under it. 

The purchaser of property at  a sa!c, under an execution issued on a dormant 
judgment, has a right to intervene and appeal from an order of the Court sct- 
ting such execution aside. 

APPEAL from the Superior Court of Greene County at the 
Spring Term, 1652, liis IIoiior Judge ELLIS, presiding. 

~ IcAr thu r  IIeidleburg and JITm. G. Jones, in right of his 
wife Emily, filed a petition and obtained an order of tlie Coun- 
ty Conrt of Greene, for the partition of a tract of land, of which 
they were tenants in common : I n  the final judgment of that 
Court upon the report of the commiseioners, who made the 
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partition, the share assigned to Jones and wife, mas charged 
with the payment of a sum of money to each of the other ten- 
ants, and several judgments rendered against Jones and wife 
for these sums. After the  lapse of more than a year arid a 
d a ~ ,  e~ecn t ions  issued on these judgments, and the lot of Jones 
arid wife v a s  dilly sold, under them, to the plaintiff Nurphrey,  
and a deed made to hirn b y  the sl~eriff for the same. A n  aa- 
tion of ejectment v a s  instituted by Murplirep to recover the  
pms'esiou of' tills lot from Enlily, lier 11usl)and in the  mean 
time llaving clicd : u.liile this suit was pencling, the defendant 
Wood, v l ~ o  liad luarriecl 3 h s .  Jor~es ,  applied to the County 
Court of Greene to set aside tlie executions as having issued 
on dormant jndgnlei~ts,  notice having been given of this appli- 
cation to Ueidleburg and JIcArtllur, and accordingly tlid 
C o i ~ r t  adjndged that  the executions be  set aside : froin this 
judgment the plaintiff, Jetllro Ifurplirey, appealed to the Su- 
perior Coniat. 

T- c p011 cai~sideration of the above case, liis IIonor was af 
npillio:~, m i l  so adjudged, that  altl~ou$i the executions ill qnes- 
tion had i s n e d  irregnlnrly, the juclg~nents being dormant by 
the lapse nf a, - e a r  and a clay, j e t ,  inasmncll as the  rights of 
tllird person.; had intervened, tlie Con l~ ty  Court l ~ a d  no riglit 
to sct asiile tlle executions, and therefore refused to grant the  
lnotion, bu t  disiniswd i t :  froin w.11ic11 judglnent, Wood and 
wife apl~ealei! to tili, Court. 

J. 5K Bi,yun, for the plaiiitiff. 
Dond!,  for the defendants. 

BAI~IL,  J .  That an execution issuing upon a dormant 
judgmei~ t  is irregular, and may be set aside upon the motion 
of t!le defendant, if made in proper time and under proper 
circuuistances, is riot d i s ~ ~ n t e d ,  Tidd's. Prac .  1032. B L I ~  such 
execution, uutil set aside, is not  void, and the oficer2o whom 
i t  is directed i3 Loond to execute and sell under it, &wwson v. 
i S h p i d ,  -1 Dev. 497; Bl~oum r. Lolzg, 1 Ire. Eq. 190 ; State 
v. X o r p n ,  7 Ire. Xep. 387. And  the pnrcliaser will acquire 
a good title to the property sold3 Odey v. Mizzle, 3 M ~ ~ r p l r .  
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Bep. 250. I t  is the llndoubted duty of the Court to protect 
the interest of one wlio purchases under its own process, and 
hence i t  follows, as a necessary consequence, that when the 
interest of such gurcliaser intervenes, the Court cannot right- 
fully deprive hiin of his property, by setting aside tlle esccu- 
tion under wliicli the p~zrcliase was made. Tlie order of tlle 
County Court, as lnzde i11 this case, was therefore wrong; but 
could an appeal be talien from it ? That qnestion is answered 
by the recent case of Filliasns v. Bcaslcy, 13 Ire. Rep. 112, 
in which Ruftin, C. J., said, " it was a mistake to suppose tlmt 
an appeal does not lie to tlie Superior Conrt from an order of 
the connty court allowing an arneudment, or setting aside r, 

judgment for irregularity, as the contrary llas often been doci- 
ced." I t  is nianifest that an order for setting aside an execu- 
tion for irregularity,  nus st bc subject to the same rnle. Tidil. 
Prac. 4SS, 489. The orcler of tlle Superior Conrt reversing 
that of tile connty court was tlierefore rigllt, fur the reason 
given, to wit, tlint tlie interest of a third perso3 had i~lterrenecl 
before the notice to cjet aside the process was inttde in the lat- 
ter Court. This secnis to be tlic result of all the cases ha r ing  
upon the question, to which our attention llas been called by 
the connsel. 

But another objection is raised, that tlic purchaser of the 
land, Jetliro Xurphrey, was no party to the rccord in the 
County Court, aild that be, therefwe, had no riglit to appeal. 
I t  cannot be denicd that he lmd an interest in the qucstion of 
setting aside the execntion. 1Ie liad Longllt and paid for tlie 
land sold under it, and it was inole than two years afterwards, 
and after he had conimenced an actiun to recorer the laud, 
before the defenclante mored to set tllc executions aside. AnJ 
even then, the nlotion was not made for the purpose of llnvii~p 
the money collected, restored to the defendants, but so1el.v to 
defeat the action which bad been hrought by the purchser.  
As the restoration of the money mas not nskeil, tlic purc:iascr 
was in truth, the anly person interested in the order iiladt., 
and we think lie had a clear right of appeal given l~ i lu  by the 
first section of the 4th chapter of the Gevised Statutes, " cou- 

5 
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cerning Appeals and proceedings in the nature of Appeals." 
That section provides that, "where any person, either plaiiitiff 
or defendant, or who shall be interested, shall be dissatisfied 
with the sentence, judgment or decree of any County Conrt, 
he may pray an appeal, ckc., to the Superior Court of law," &c., 
&c. The words " or who shall be interested," seem esprcssly 
to embrace the present case, and we have seen no authority 
against it, and should be sorry to find that there was one against 
so salutary a provision. The order of the Superior Court of 
law reversing that of the County Court, must be affirmed, and 
this opinion will be certified as the law directs. 

PEE CGRIAM. Judgment affirmed. 

STATE as. EDWARD MOSS. 

An act of the General Assembly giving to the Intendant of Police of a Town, 
the power of trying assaults and batteries, is unconstitulional and void. 

INDICTNEXT for ASSACLT and B~ITTERY, tried before his Honor 
Jndge SETTLE, at  the Spring Term, 1854, of Neclilenburg Su- 
perior Conrt. Plea, " not guilty," " former conviction" and 
specially, " that he was convicted and fined by the Iotendant 
of the town of Charlotte, and that he has paid the fine and 
costs of that conviction and did not appeal from that jndgment, 
and according to the section of the act incorporating the 
town of Charlotte, passed at the session of 1S50, chap. he 
could not be indicted and punished." 

I t  was proved that the defendant committed an assault and 
battery on the body of John Sloan, jr., in the town of Char- 
lotte, in Mecklenburg county, within two years before the bill 
was found. 

For the defendant, it was shown, that he had been convicted 
for the same offense before the Intendant of Police of the Town, 
and fined ; and that he had submitted to such judgment and 
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paid the fine. The act of Assembly set forth in the plea, was 
also offered in evidence for the defendant, and i t  is admitted 
that the act confers the authority upon the Intendant which 
he exercised. Upon these facts, the defendant's connsel asked 
the Court to instruct the jury that he was protected, by the 
proceeding before the Intendant, from indictment, and that 
tlie plea mas sustained. 

13s  IIonor declined to instruct the jury as a s l d ,  bnt gave 
it as ltis opinion that the act in question xas  nnconstitutional, 
and that a conviction and punishment under it were invalid, 
and did not protect the defendant from this indictment. Ver- 
dict of guilty. Judgment and appeal. 

Attorney General, for the State. 
No counsel for the defendant. 

Nasrr, C. J. The defendant is indicted for an assault and 
battery committedin the county of Mecklenburg. H e  pleaded, 
among other things, a former conviction for the same offense, 
and specially, that he was convicted and fined by the Intend- 
ant of Police of the town of Charlotte, where the offense was 
committed, and that the judgment had been executed, and by 
the private Act of 1850, incorporating said town, he could not 
be indicted. 

It is a principle of the common law, that when a rnan has 
once been acquitted or convicted, upon any indictment, or 
other .prosecution, before any Court having competent juris- 
diction of the offense, he may plead such acquittal or convic- 
tion, to any subsequent accusation for the same offense. 4th 
B1. Corn. 335. To render the plea available, the former judg- 
ment or trial must have been before a Court possessing the 
power to liolcl jurisdiction of the offense ; in other words, the 
defendant ninst have been legally convicted or acqr~itted. The 
act of incorporation of the town of Charlotte does give to the 
Intendant of Yolice, the power to try and punish the offense 
with which the defendant is charged, so far as the Legislature 
could confer it. This brings up directly, the constitutionality 
of the act, so far as this question is concerned. The power of 
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the Judiciary to adjudge an act of the General Assembly un- 
constitutional, is too firmly established to be questioned; but 
the Courts will not exercise this power in cases of doubt. 
Every act of the Legislatue is presumed to be constitntional 
and within its authority, and is to be declared unconstitutional 
only when no doubt exists. IIoke v. Be.nde~erso.n, 4th Dev. 1. 
B a d  of N&dmv~ v. Taylor, 2nd Murphy 266. When the 
words used are plain and clear, and the sense distinct and per- 
fect arising on them, there is, in general, no room for construc- 
tion or interpretation; 1 Story's Corn. on the Con. of the U. S. 
sec. 401. 

The bill of rights, constitutes a part of the constitution of 
this State. By the Sth sec. i t  is declared, "that no freeman 
shall be put to answer any criminal charge, but by indictment, 
presentment or impeachment ;" and by the 9th, "that no free- 
man shall be convicted of any crime, but by the unanimous 
verdict of a jury of good and lawful men in open Court, as 
heretofore used." The act in question is a clear and undoubt- 
ed violation of both of these sections. 

The defendant was charged with having committed an as- 
sault and battery in the town of Charlotte; the act was a 
breach of the peace, and therefore, constituted a crimilial 
charge, and by the 8th section, he could "be put to apswer it, 
but by indictment or presentment ;" and by the 9th sec. could 
be convl'cted only "in open Court, by a jury of good and law- 
ful men." These principles are clear to every freeman ; they 
are his shield and buckler against wrong and oppression, 
2nd lie at the foundation of civil liberty ; they are declared to 
be riqh68 of the citizens of North Carolina, and ought to be 
vigilantly guarded. The act of 1850, which we are consider- 
ing, violates also the 12th section of the bill of rights. I t  de- 
clares, c c  that no freeman ought to be, &c." or in any manner 
destroyed or deprived of his life, liberty or property, but " by 
the lam of the land." LORD COKE, in his commentaries on 
XAGNA CHAETA, where the phrase is first used, says these 
vords, " by the law of the land" mean, "by due course of law," 
which he afterwards explains to mean by indictment or pre- 
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sentment. Institute, 45, 50. Under the process, issued by 
the Intendant of Police, the defendant was deprived of his 
liberty for the time being, and there is nothing in the case to 
show that tlie Intendant was a Justice of the Peace for the 
county of Mecklenburg, within which the townof Charlotte 
is situated, or that he was acting in that capacity wlien he 
issued his process. All that he could do, if autliorised to havo 
the defendant arrested, was to bind him over to the proper 
Court for trial. 

I t  is however, argued, that trial by jury was nut denied in 
this case to the defendant, he might llavc appealed. Grant 
that he might : does that cornply with the constitutional pro- 
visions, as set forth in the 8th and 9th sections of the Lill.of 
rights ! What if he could not appeal, couldnot give secority, 
are his constitutional rigl~ts to be denied him, because of his 
poverty P Gut again, the right is absolute and unoonditionsl, 
untrammelled by any restrictions whatever. Every free per- 
son cllarged with a criminal offense, has s right to the decision 
of twenty-four of his fellow-citizens upon the question of his 
guilt ; first, by a grand jury, and secondly, by a petty jury of 
good and lawful men ; he shall not be put to answer but by 
indictment, presentment or impeachment. Suppose, then, that 
lie does appeal, how is lle to be tried 1 Upon the Intendant's 
warrant and the judgment pronounced by him? Where then 
is the constitutional protection? I Ie  has lost i t ;  no grand 
jury has been called on to say whether he shall go before a 
petty jury or not, but a single individual has sent him there. 
I t  would bo often a mockery to tell adefendanf, you do not 
lose the right of a trial by jury, because you may appeal: a 
palpable evasion .of the constitutional protection guaranteed 
to every freeman. Woccan the acquiescence of tbe defendant 
in the judgment before the Intendant, give the latter jurisdic- 
tion of the case. Burroughs v. BcNeil, 9 Dev. and Eat. 
Eq. 291. 

W e  agree with his Eonor who tried the oause below, that 
the act of 1850, giving power to the Intendabt of pdice of the 
town of Charlotte, to try such.offenseg i s  nnconstitutional and 
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void ; and that the conviction before him was illegal, and that 
i t  cannot avail the defendant nndw his plea of autre foite corn- 
eict; there was against him no legal judgment. 

W A L T E R  L. O T E Y  us. GOOLD HOYT,  EX'R. 

A witness who did not profess to be a chemist, n6r to he able to give an opinion 
on a i ~ y  branch of the science, but had only been employed for a few weeks in 
a drug store, was held not qualified to givc his opinion as an expert. 

T o  permit such a witness to say he had seen writing extracted by thc use of 
chemicals from a picce of paper which he held in his hand at  tho trial before a 
jury, was error. 

\Vherc it was admitted that tho signature to a paper, offered as  a bond, was 
gcnuioe, but contended, at the same tirnc, that the body of the note was a 
f inpry ,  the onus was no1 thereby taken from the plaiutiff and imposcd on the 
defendant ; but thc formcr was still bound to prove the execution of thc bond 
dxlared on. 

ACTION of DEBT, tried before his IIonor Judge ELLIS, at the 
Fal! Terrn, 1854, of Pitt Soperior Cwrt. 

Plea, non est fuctum. 

On the trial it was admitted that the signature to the band 
was the genuine signature of the testator, Norcott; but the 
defendant denied the seal and the body of the bond, and alleg- 
ed that the sarne was a forgery : that the ink had been extract- 
ed from the body of some genuine paper by the use of chem- 
icals, and the writing, composing the obligation declared on, 
liad been substitnted, and a seal added. 

To establish this position, the defendant offered a witness, 
one bIoore, to prove that he had just seen an experiment per- 
formed whereby legible writing, with ordinary ink, had been 
erased and extracted from a piece of paper (which he then 
held in his hand) by the app l i ca th  of certain chemicals. 
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This witness said he was not a professed chemist, and had only 
been employed in a drug stoxe for a few weeks-knew little 
or nothing about the science, and could give no opinion upon 
any branch of it. This testimony was objected to, but receiv- 
ed by the Court; for which the plaintiff excepted. 

The plaintiff's counsel asked the Court to charge the jury 
that as the signature of the defendant's testator to the bond 
had been admitted, i t  was for the defendant to satisfy the jury 
that it was a forgery. 

The Court, however, was of a different opinion, and instruct- 
ed the jury that the plea of non est factum imposed the bnr- 
den of proof upon the plaintiff, and that i t  was for him to 
satisfy them that the paper in question was the genuine bond 
of the testator. For which the plaintiff again excepted. 

Verdict for thedefendant. 
Rule for a veniye de novo for the causes of exception above 

stated. Rule discharged. Judgment and appeal. 

iVoore and Attor~tey General, for the plaintiff. 
Biqp and Bod~)znn, for defendant, 

NASH, C. J. Three questions are presented for our conside- 
ration : Upon the first, we shall express no opinion, inasmuch 
as it is not likely, on a second trial, the second deposition of 
Oliver will be used for the purpose contemplated on the former. 

The 2nd question is as to the admissibility of the testimony 
of the witness, Moore. The action is upon a single bill, or 
bond, and the plea of ?wn & factum alone relied on. The 
defendant contended, that although the signatnro to the instru- 
ment declare on, mas the hand writing of his testator, yet the 
body of it was a forgery ; the original writing Laving been 
removed by some chemical process, and the present wr i t iw 
srtbstitntecl. To show-that this could be done, the witness, 
Moore, was inttoduced. H e  testified that he had just seen an 
experiment performed, whereby legible writing, with ordinary 
ink, bad been erased and extracted from a piece of paper 
(which he then held in his hand) by the application of certain 
chemicals. 
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This witness stated he was no professed chemist, bnt had 
only been in a drug store a few weeks back, and knew little 
or nothing of the science ; and could give no opinion on any 
branch thereof. Thq admission of this testimony, after objec- 
tion by the plaintiff, was erroneous. I t  is a general principle 
of the law of evidence, that no man shall be permitted to 
manufadture evidence for himself. Iinn~ediately before the 
trial an ignorant man is taken to a room, a paper is produced, 
and pouring on it a chemical preparation, the writing is oblite- 
rated, and he comes into Court to show the paper and tell what 
he saw. We know there are inks variously manufactured ; 
some-from minerals and others from vegetables. To pick up 
zt man who tells you he is entirely ignorant of all these things, 
is tlirowing no light upon the subject, and is well calculated 
to mislead the jury. Daily experience teaches every man who 
is in the habit of writing, that ink, which is freshly applied to 
paper, is much more esily obliterated than that which has 
been for a long time on the paper. The latter sinks into the 
paper, and gets dry and I~ard,  while the former *.ests on the 
surface, and simple water m-ill remove it. 

The witness, Moore, did not state whether the paper experi- 
menbed on, had been recently impressed with the writing, or 
whether it was a writing of long standing, or whether it mas 
written then, merely for the purpose of enabling him to testify 
in .Court what he saw. The simple fact by itself, as stated by 
this witness, was-not entitled to the character of evidence. A 
veky happy illustration was used by the counsel at the bar, to 
show the incompetence, as evidence, of the fact so testified to 
bf the witness. A man is indicted for mnrder, from a blow 
on the head ; the instrument a small stick; the doubt is, mhether 
the instrument used was likely to produce death. The State 
calls a witness to swear that he saw a man killed by a stroke 
on the head with a stick of the same size, as the one used by 
the prisoner. Would this evidenae be received ? Surely not. 
And yet i t  would be as competent, and as much to the pucpose, 
a$ the evidence we are considering. His Honor erred in ad- 
mitting the evidence. 
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Here we might close our opinion ; but as on another trial the 
third objection may occur, we think it right to express our 
opinion upon it. His Honor was requested by the plaintiff's 
counsel, to charge the jury, that the signature to the instru- 
ment, having been admitted, it was for the defendants then to 
satisfy tIie jury that it was a forgery ; but the Court was of a 
different opinion, and charged that the plea imposed upon the 
plaintifi' the burthern of proof, and that it was for him to satisfy 
tl~er-em that it was the bond of the testator. There is no error. 
I n  the argument before us, the counsel of the plaintiff relied 
on " Best on presumptions, page '75." H e  says, " things there 
presumed are divisible into three classes :" the first and second 
do not reach this case : we hare now only to do with the third. 

"Where, from the existence of a posterior act or acts, in a 
supposed chain of events, the existence of prior acts are infer- 
red or assumed, ubiprioraprct3sz~1nunt~cr apostarioribus. 

2nd. Where the existence of the posterior act is inferred 
from that of prior acts; as where the sealing ancl delivering of 
a deed, purporting to be signed, sealed ancl delivered, on proof 
of signing only, the sealing and delivering are to be inferred ; 
prcc?su?n.nulzturposte~io~a a yrioribus, sec. 62." 

This latter branch of the statement by Mr. Eest, certainly 
does bear out the position taken by the counsel, and sustains 
the instructions required. 

If from the proof of signing, sealing ancl delivering are to 
b ~ a s s n n i e d  as a matter of law, then it follows as a necessary 
consequence, that i t  devolved upon the defendant to sustain 
the negative, by showing that the instrnment was not sealed 
and delivered. But, Mr. Best, in the 71st section, explains his 
meaning-LC and there are many instances of the application of 
this presumption, even where it is strictly necessary to prove 
the execution of an attested instrnment. Thns  hen a deed is 
produced, purporting to have been executed in due form, by 
signing, sealing and delivering, but the attesting witness can 
only speak in fact of the signing, it may 6ayropsrly lej? to t i la 
j u ry  to presume a sealing and delivery," and for this he cites 
the case of Burling and Patterson, 35 E. C. L. R. 233. It 
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was an issue directed by the Court of Queen's bench, to try 
whether certain goods were, on a certain day, the property of 
the plaintiff. In  the course of the trial, it became important 
to ascertain the validity of an instrument of writing purport- 
ing to be signed, sealed and delivered by one Sophia Wray. 
JUSTICE PATTERSON told the jury, "the witness recollects her 
signing it, which is the least material part; however, yon will 
say? whether this evidence satisJies yon, that Sophia Wray 
anthenticated the seal, kc." The deed was in the usual form, 
and the subscribing witness could only recollect seeing Sophia 
Wray sign the deed, and could not recollect whether any other 
form mas observed. The instruction asked in our case, was 
based upon the idea, that from the proof of signing, the Zaw in- 
ferred the sealing and tlie delivery; whereas JUSTICE PATTERSON 
considered it a question of fact, wbich the j u ry  might infer, 
and such must have been the idea of his Honor who tried the 
case below ; for he uses very nearly the language nsed by the 
Court in  V~wZi~zy's case, '& if this evidence, (to wit, the proof 
of the signature) satisfies you, &c.," and when the instrument 
purports to be executed with all the due forms of law, tlie in- 
ference is strong as a matter of fact, thatposteriora apriori6us 
pmsum~mtzcr, and the jury might well draw the inference. 
Such we understand to be the charge of the Court. 

Cut for the error as to the testimony of Moore, there must 
be a venire do novo. 

TEE CURIAN. Judgment reversed. 

CALEB SANDERLIN et al. us. ADELINE DEFORD, ADRI'X. 

A bequest of slaves to one for life, and at his death, to his heirs lawfully begot- 
ten  by his body, and f o ~  the want of such Zeirs, to certain persons designated, 
was held to be o good limitation in rernaindeq under the Statute of 1827. 

A bequest of a contingent interest to children, without any reference to their 
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death during the pendency of the contingency, vests such an interest as  sur- 
vives them on their dying before the determination of the contingent event, 
and goes to their personal representative. 

THIS was an action of nETINuE f ~ r  slaves, tried before his 
Honor Judge DICK, at  the Fall Term, 1854, of Camden Supe- 
rior Court. 

The case was agreed between the parties and depends, 
mainly upon the construction of the following clause of the 
will of Isaac J. Sanderlin, viz : 

" And I lend the use of the balance of my property, both 
('real and personal, after paying my just debts, unto my son, 
L C  Willis Sander!in, during liis natnral life, and at liis death, I 
"give and bequeath it unto his heirs lawfully begotten by his 
'( body; and for the want of such heirs, to go to W. W. San- 
" derlia's children, and Naxcy Sa~~dcrlin's children." 

Willis Sanderlin held the properly under this bequest for 
about fifteen years, when lie died intcstatc and without having 
llad issue, (having never married,) and administration was 
taken Lipon his estate by the defendant, who liolds tlle slaves, 
for which this suit is bronglit, in that riglit; iilsisting first, that 
her intestate had an absolute estate, and that the limitations 
over mere upon a contingency too reniote, and tlierefbre void. 

Several of the children of W. W. Sanderlin an& Naxcy San- 
derlin died in the life time of Willis Sauderlin, and this suit 
is brought by their administrators. I t  was objected, secondly, 
that nothing vested in these intestates in their life-time, and 
that, in no point of view, can tlieir administrators recover. If, 
is agreed that if either of these questions is against them, that 
a nonsuit shall be entered, otherwise that they have judgment 
on the special case. 

His Honor was of opinion upon this case, that the limita- 
tion over was good and effectual to vest the title in  the chil- 
dren of TV. W. and Maxcy Sanderlin; hnt only to those of 
them who were living at the death of Willis. Whereupon s 
judgment of non-suit was entered, and the plaintiffs appealed. 
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Martin, for plaintiffs. 
Po02 and Heath, for defendant. 

BATTLE, J. The questions presented for our consideration 
in this case, arise upon the construction of the following d a m e  
in the will of Isaac J. Sanderlin, which was made, and pub- 
lished the 17th day of June, 1838: "1 lend the use of the 
balance of my property, both real ancl personal, after paying 
my just debts, unto my son, W i l h  Sanderlin, duriug his na- 
tural life, ancl at his death, I give and beque@h it unto his 
lieirs lawfully begotten by his body, and for tlie want of such 
heirs, to go to William W. Sanderlin's children, and Maxcy 
Sanderlin's children." 

The defenclant's counsel contends, first, that the legatee, 
Willis Sanderlin, took an absolute interest in the slaves which 
coniposed a part of tlle personal estate, and that the limitation 
over was too remote, and tlierefore void : and secondly, that 
if the limitation over was good, then only such of the children 
of T.V. IT. Sanderlin ancl Maxcy Sanderlin as were living a t  
the death of the legatee Willis, could take under it, and that, 
therefore, the present suit, in which the administrators of the 
deceased children of the said RT. 17. and Maxcy Sanderlin are 
parties, cannc~t be maintained. 

W e  agree with the defendant's counsel, that Willis Sander- 
lin took an absolute interest irl the slaves by virtue of the rule 
in Shelly's case, as applied to personal chattels. See tho l e d -  
ing case of IIum v. Zlum, 1 Dev. and Bat. Rep. 598;~ancl tlle 
authorities there referred to. The bequest of tlie use of the 
personal property to the legatee for life, wae the same as the 
loan or gift of the chattels themselves for life ; since, '' undoubt- 
edly," said Judge GASTOK, in delivering the opiuion of the 
Court in ~ u d m k  v. Vudook, 1 Dev. and Bat. Ey. Rep. 
592, " in ordinary discourse as well ae in legal construcfbn, 
the use or profits of a chattel for life, and the loan of the chat- 
tel for life, are of equivalent meaning and operatien." Thie 
distinguislm the present from the case of Payne v. Sale, 2 Dev. 
and Bat. Eq. Rep. 455, where i t  was held, where slaves ware 
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given to a trustee in trust for the legatee for life,,and the legal 
interest in them was given to the heirs of her body,-the two 
estates, being of different natures, the one legal and other equi- 
table, could not unite, and therefore the rule in S?dZ94 caee, 
would not apply. 

We differ from the counsel as to the limitation over being 
too remote, the case of IPeeh v. TPeeh, 5 Ire. Zq. Rep. 111, 
is, in our opinion, s direct authority to show that though the 
limitation over, would at common law have been too remote, 
~ e t  i t  is made good by onr act of 1827, 1 Rev. Stat. ch. 43, 
sec. 3. It is true, that act uses the terms, b L  dying qithout 
heir or lieirs of the body, or without issue or issaes of the 
body," &c. ; but it is said by the Court, in Weeb v. W0&, 
that the act was intended tc establish " a beneficent rule of 
construction which the Legislature found necessary to pr&ent 
the frustrating of the intentions of testators upon technical 
grounds.'' W e  sbodd be very poorly engaged in carrying 
out the beneficent design of the law-makers, if we were to 
yield to the argument of the counsel, and hold that the words, 
"for want of such heirs of the body," did not come within 
the meaning of the act. 

The remaining question is, whether the children of W. .W. 
and Maxcy Sanderlin, who died in the life time of Willis San- 
derlin, took such an interest in the exeeutory bequest as, upon 
their death, devolved upon their personal representatives 2 
I t  is very certain that if an estate for life only liad been given 
to Willis Sanderlin, the bequest to the children of W. W. and 
Maxcy Sanderlin, would have become vested as they came into 
existence during the life of the legatee, and upon tfle dea'th of 
any one or more of them, before the death of the legatee for 
life, would have gone to his or their representative or repre- 
sentatives. See Vatdo04 v. Vanhook, 1 Dev. and Bat. Eq. 
589; TTallace v. Cowell, 3 Ire. Rep. 323, and many other 
cases. I t  is equally certain that if tho children, instead of 
being designated as a class, had each been named personally, 
the interests, though contingent, mould hare devohed upon 
the administrators of such of them as died in the life time of 
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Willis Sanderdin, RoBarc7s v. Jones, 4 Ire. Rep. 53 ; Pinbuy 
v. B k i n ,  1 Peer. Will. Bep. 563 ; Ba~mes  v. AUen, 1 Brown's, 
ch. cas. 181 ; Roper on Leg. MA, 1 Jarm. on Wills 777. I t  
is not so certain upon the anthorities, that such contingent 
interests given to children as a class, will devolve upon the 
representatives of snch as died before the contingency hap- 
pens. Nr. J a ~ m a n  says, in the page above referred to, " that 
a contingent interest will or will not be transmissible to the 
personal representative of the legatee, according to the nature 
of the contingency on which it is dependant. If  the gift is to 
children who shall live to attain a certain age, or shall survive 
sr given period or event, the death of any child pending the 
contingency has obviously the effect of striking the natne of 
such deceased child ont of the class of presumptive objects, 
and consequently such an interest can never devolve to repre- 
sentatives, as it becomes vested and transmissible at the same 
instant of time. Where, however, the contingency on which 
the vesting depends, is a colIateral event, irrespective of attain- 
ment to a given age, and surviving a given period, the death 
of any child pending the contingency works no such conclu- 
sion, but simply substitutes and lets in the legatee's represen- 
tative for himself." For this he cites Pinbury v. Elkin; 
Barnes v. Allen, he~*ein before referred to, and several other 
cases. The case of Gill v. 7V7eaues., 1 Dev. and Bat. Eq. Rep. 
41, supports the first part of Mr. Jarman's proposition. There 
the personal representative of a deceased child was excluded 
from the benefit of a legacy given in the following terms: '< I 
give to my wife all my personal estate, to have the sole use of 
it until my youngest living child comes of age, provided she, 
my wife lives: if she dies before my youngest living child 
becomes of age, then all my personal property shall be equally 
divided among my living children, male and female, except, 
kc.,  &c. I t  is my desire, that if my wife does live until my 
youngest l i ~ i u g  child comes of age, she shall have one equal 
share of my estate as is mentioned." In  excluding the repre- 
sentative of a child who died before the contingency happened, 
the Court laid inuch stress upon the word "living," in  the 
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direction for the division among the testator's "living chil- 
dren, male and female," The deceased child not being then 
living, was held to be necessarily excluded : the Court at  the 
same time declaring that the "inclination of the Court is to 
construe legacies, and especially provisions for children, to be 
vested and transmissible, if the words will possibly admit of 
it, and they are most reluctantly held to be contingent." The 
case of Stanley v. Wise, 1 Cox's Rep. 432, may, i t  seems to 
us, be relied on in support of the latter part of the proposition. 
I n  that case the testator having four daughters, three of whom 
were named, Mary, Sarah and Elizabeth, bequeatlis to tho 
two first £4,000 each, but if either of them died unmarried, 
he empowered her to dispose of £400, part of her £4,000, and 
the residue of that sum, $3,600, he directed to go and be divi- 
ded among his surviving daughters, cad the children of such 
of them as should be then dead, the children taking their 
mother's share. Sarah died unmarried. Elizabeth died before 
Sarah, having had five children, two of whom survived Sarah, 
and the other three died before her. The question was, whe- 
ther the share given to the children of Elizabeth was so vested 
as they came in esse, subject to be divested upon the contin- 
gency of Sarah's marriage, that the interest of the children 
who died before Sarah, would be transmissible to their per- 
sonal representatives. Lord KENPON, who was then Naster 
of the Rolls, held that they were, and therefore, that the fund 
must be equally divided between the representatives of the 
deceased children, and those who were living. The principle 
decided in Stanly v. Wise, is directly applicable to the case 
before us, ancl must govern it. There, the f ~ m d  was given ab- 
solately to the testator's daughter, Sarah, with a limitation 
over, in the event of her dying unmarried, to the children of 
her sister, Elizabeth. The legacy given to the children as a 
class, was necessarily execuJory ancl contingent, and yet it was 
held, that each child took such an interest in it, that upon liis 
or her death, before the contingent event happened, it devolv- 
ed upon his or her representative. I t  is not stated whether 
either sf the children who died, was born after the death of 
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the testator, but me do not think that would make any differ- 
ence. TVe have seen that i t  would not, in the bequest of a 
remainder to the children of a certain person after the death 
of a legatee for life. Such after-born children, as much an- 
swer the description as any others ; and the construction which 
gives the interest in the executory bequest to the person4 rep- 
resentatives of those who die before the contingency happens, 
mill always tend to secure such interests to the issue of such 
deceased children, should they leave any, and thus carry out 
inore completely the beneficent intention of the testator to- 
wards the fanlily of him or her, to whose children the bequest 
is made. 

I t  is to be further remarked in favor of this construction, 
that if the deceased children should have died intestate, leav- 
ing no issue and no debts to be paid, the other children would, 
as next of kin, be entitled to claim from the representative the 
share assigned to such decease4 child, so that in most cases 
the result would be nearly the same, whether the executory 
interest go to the representative of the deceased child or not. 
Our conclusion then, in the case before us is, that upon the 
death of Willis Sanderlin without leaving any lawful heirs of 
his body, the slaves beqaeathed to him, with their increase, 
went to the administrators of the children of W. W. Sander- 
lin and Maxcy Sanderlin, who had died in the life time of the 
said Willis Sanderlin, as well as to those who were living at  
his deatll. The judgment of nonsuit given in the Court below, 
must therefore be reversed ; and according to the case agreed, 
judgment must be entered for the plaintiff in this Court. 

Judgment reversed. 

A n  Executor in Virginia, has no right to  assent to  a legacy when the property is 
situated in this State, without making probate, and taking letters testamentary 
in  our courts. 
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Trus was an action of DF;TINUE, tried before his Honor Judge 
BATIJEY, at  the Fall Term, 1854, of Caswell Superior Court. 

The action was brought for certain slaves bequeathed to the 
plaintiffs in the will of Alexander Moore, of Halifax county, 
in the State of Virginia. The slaves in question, at the time 
of the making of this will, and, afterwards, till the testator's 
death, and since that time, up to the bringing of this suit, were 
in the county of Caswell, in this State, in tlie possession of de- 
fendant or his intestate, and never were in the possession of 
the executor of Alexander Moore. 

The deposition of the executor was offered to prove tliat he 
had assented to the legacy of the plaintiffs : the defendant de- 
nied that such assent was proved by the deposition, but insist- 
ed that if such were its effect, that an assent could not be 
given by an executor residing in Virginia, under a will there 
proven, and not proven in North Carolina, the property being 
in this State. The question of law was reserved by the Court 
with the consent of the parties, with leave to enter a nonsnit 
in case his Honor should be of opinion against the plaintiff, 
on the question reserved. 

Vevdict for the plaintiffs. 
Afterwards, upon consideration of the question reserved, his 

Honor being of opinion with the defendant, set aside tlie ver- 
dict and ordered a nonsuit. Plantiffs appealed. 

Norwood, for the plaintiffs. 
Jlorehead, for the defendant. 

PEARSON, J. One domiciled in the State of Virginia, dies 
there, leaving a will, appointing an executor who makes pro- 
bate of the will and takes letters testamentary in pursuance 
of the law of that State. Does l i s  assent vest the legal title 
in a legatee in reference to property, which before, and at tlle 
death of the testator, was situate in this State? Story's "Con- 
flict of laws," see. 513 : "It has hence become a general cloc- 
trine of the common law, recognised both in England and 
America, tliat no suit can be brought by or against any foreign 
executor or administrator in the courts of the conntry in vir- 

G 
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b e  of his foreign lettere testamentary or of administration. 
But new le t tea of administration must be taken out, and new 
security given according to the general rules of law prescribed 
in the country where the suit is brought. The right of the 
foreign executor o r  administrator to take out such new admin- 
istration, is usnally admitted, as a matter of conrse, iinlesi 
some special reasons intervene ; and the new administration 
is treated as merely ancillary or auxiliary to the original for- 
eign administration, so far as regards the collection of the 
effects and the proper distribution of them. Still, however, 
the new administratio~i is made subservient to the rights of 
creditors, legatees and dbtributees resident within the country, 
and the residuunr ia transmissible to the foreign country only, 
when f&e final account has been settled in the proper domes- 
tic tribunal upon the equitable principles adopted in its laws." 

The same doctrine is held in Byman v. Gaskins, 5 Ired., 
267, and in Ahaney v. PowelE, decided at  this term, (see Eq. 
No.j where the subject is fully discussed, so as to make i t  un- 
necessary to repeat it. 

The result is this : the executor in Virginia could not main- 
tain a suit in this State, for the slaves alleged to be detained, 
without making probate and taking letters. testarnentary in 
the proper' court of this State ; consequently, he cannot, by 
his " assent," cohfer upon a legatee a right to do that which 
lie codd not do himself. 

Creditors in this State would have no protection, if i t  was 
in the power of an executor in Virginia to assent to a legacy 
of property situate here, so as to vest the legal estate in the 
legatee: Nor would legatees be able to enforce their rights to 
an abatelnentpro rata if the estate should not be sufficient to 
satisfy the debts and leave enough for the payment of legacies. 

W e  put our decision upon the gronnd that an executor in 
Virginia has no right to assent to a legacy when the property 
is situate in this State, without making probate and taking 
letters testamentary in our courts ; and for that reason do not 
advert to the fact that the executor in Virginia, according to 
h e  proofs, never did assent. H e  says, in his deposition, t h ~ t  
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he would have assented to the legacy, but for the fact, thqt he 
never considered that he, as an executor in Virginia, had any 
thing to do with property in North Carolina. 

This conclusiou of his, as we have seen, i s  fully snpported 
by the authorities. 

Judgment affirmed. 
PER CURIAX. 

S T A T E  us. W I L L I S  H E S T E R  

Where hotice Was given to a prisoner in close custody, four days before the trid, 
to produce a certain paper which was traced to his possession, his residence 
being only four and a half miles distant when he received the ilotice ; Hcld that 
this was sufficient to authorise the admission of secondary proof. 

Where two of thc jdrors chzrged in a capital case left the rest of the j u v  for 
fifteen or twenty minutes, but did not speak to any one about the primn6r or  
his trial, nor hear any one speak of them, the Court below having refused a 
new trial on the facts, Held that  this Court will not award a venire de mm for 
the same causes of exception. 

The  act of 1852, concerning the stealing of slaves, is not a reped  of the loth 
section of the 34 ch. Rev. Stat., on that eubject. 

THIS was an I N D I ~ M E N T  for stealing a slave, tried before hb 
I3onor Judge BAILEY, at  the Fall Term, 1854, of Chatham 
Superior Court. 

The defendant was found guilty by the ja~y,  and a rule was 
obtained for a wneire de novo, which was discharged, and the 
defendant appealed. Two grounds of exception are stated in 
the bill sent up. 

1st. Because secondary evidence of the content8 of two bill@ 
of sale, given by the defendant b one Martin Rippey, was 
admitted without sufficient notice go thedefendants to produce 
the originals. The facts in relation to thk point are fully 
stated in  the opinion of the Court. 

2nd. Because there n w  a separation of the j a y  between 
%a time ef their being impanneled and the rendition of tbeir 
verdict. 
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I t  appeared that two of the jurors ate supper alone, and 
were separated from the remainder of the panel, who were in 
a room above the supper room, for fifteen or twenty minutee: 
i t  also appeared that these two j'urors left the supper rvonl 
separately, and mere apart for about five minutes: and bhkt 
several of the persons who had come with the prisoner from 
Orange county, as a guard and as witnesses sat at the table 
with these jurors, but they did not speak to any one, nor did 
any one speak to them, or in their presence, about the prisoner 
or his case. The officer, in charge of the jury, stated in an 
affidavit, that this separation was entirely accidental; that 
after the jury had taken their seats at the table, on the occa- 
sion referred to, the door was opened, and finding that other 
persons were admitted, he directed tho jury to retire and went 
out with them in a body, supposing that all were with him, 
but after getting to the room which they occupied, he found 
that the two, above mentioned, were absent; and he immedi- 
diately went in pursuit of them and brought them to the room 
with the others. The jurors themselves were sworn, and made 
oath substantially to the foregoing facts. Upon consideration 
of these causes of exception, hie IIonor refused a new hial, 
and the defendant appealed to the Supreme Court. 

Attorney General, for the State. 
Norwood, J. IL for defendant. 
Phillips, and Twner, 

BATTLE, J. The prisoner was fonnd guilty at  the last Term 
of the Superior Court for the county of Chatham, upon a bill 
of indictment, containing several counts charging him with 
stealing a slave named Dick, the property of John U. Kirk- 
land. His counsel filed a bill of exceptions for two errors 
allege& to have been committed on the trial by the presiding 
Judge, which upon his appeal are brought before us for our 
determination. 

The first supposed error relates to ,the notice to produce the 
bills of sale, which were shown to have been in the prhoner's 
possession, and which notice, it is contended, was not given to 
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liinl in proper time. Tlie rule in such cases is, that notice 
must be given in a reasonable time ; but what shall be deemed 
a reasonable time, must depend on the circumstances of each 
particular case. Roscoe's Crim. Ev. 11, and the cases there 
cited. The object of the notice being, not to compel the party 
to produce the papers, for that the Court has no right to do, 
but to enable him, by having them reedy, to protect himself 
against the possible falsity of the secondary evidence ; the 
inquiry in each case must be, did he have time, under all the 
circunlstamces with which be was surrounded, to procure the 
papers and have them ready at liis trial: Tlie answer will 
depend upon the proof, as to tlie extent and efficiency of the 
means which he can comtneud within a given tirne, for tlle 
accomplishment of the desired object. 

In tlie case now under consideration, the bill of indictment 
was f o n d  and the prisoner arraigned at  the September Term 
of 1854, of Orange Superior Court, which commenced on the 
11th day of that month. Tlie transcript of the record before 
us, does not show on what day of the Term, tlie plea of not guilty 
was entered, and issue joined between tlie prisoner and tlle 
State. Supposing it to have been on the first day of the Term, 
that was the earliest day on wliich notice could have been 
served, l~ecause until that tirne there was no judicial certainty 
that any trial would take place. If a trial was to be had at 
that Term, as the prisoner had a right to insist, a notice servecl 
on that day mubt have been deemed sufficient; but it was not 
served until tliree days afterwards, to wit, on the 14th ; a de- 
lay wl~icll might have prevented the State from giving the 
secondary evidence at that Term. Tlie prisoner, however, for 
good cause shown, declined a, trial in Orange county, and re- 
~noved his cause to the adjoining County of Chatham, where 
he was tried on the 19th day of the same month. Whether 
the uotice wliich he received on the 14t11, would have been 
sufticient for liis trial in Chatham, is unnecessary for us to 
decide, as the Solicitor, out of abundant caution, after the 
order for removal was made, caused another notice to be served 
the next day, with direct reference to the trial in the latter 
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County. That notice, we think, was given in suficient time. 
The papers must, in the absence of proof to the contrary, be 
supposed to have been in the prisoner's possession, about his 
person, or at his dwelling house. H e  has a right to the snp- 
position that they were at the latter place, which is four and a 
half miles from the jail where he was confined ; he could not 
go and fctcll them himself, becanse the law reqnired that he, 
should be kept in close custody ; he must therefore, of neces- 
sity, have used other means to procure the papers, or i t  must 
be ruled that in capital cases, where the party is not entitled 
to bail, the State can never give secondary eridence of papers 
which the prisoner cliooses to W e  t11ir;lr that the 
time which intervened between the service of the second no- 
tice on Friday and the Monday following, when the prisoner 
was removed from the county, was amply sufficient for him to 
have sent for the papers, through the agency of some relation 
or friend ; and we think further, that if no person would nnder- 
take the agency volrrntarily, the Court would, upon a proper 
application, have made an order upon one of its officers to get 
the papers and hand tllern to the prisoner. If he shonld, under 
such circumstances, have failed to procure the papers, it wonld 
no doubt have been good ground for a continuance of this 
cause l 

The second error assigned in tlle bill of exceptions is the 
tlie ruling of the Jndge y o n  the effect of the separation of 
two of the jurors from their fellows, after they were charged 
with tlie prisoner's case, and before their verdict was rendered. 
The question raised by this exception we cannot now consider 
or treat as an open one; since the cases of the State v. Miller, 
9 Dev. and Bat. Rep. 500, and Slate v. Tilghma?z, 11 Ired. 
Rep. 513, where the subject was so fnlly and elaborately dis- 
cussed and decided against the prisoner, we must regard it as 
definitively settled, that the question is one addressed to the 
sonnd discretion of the Judge who presided on the trial, and 
is not the subject of an appeal to this Court. 

In the event of the application for a new trial being unsuc- 
cessful, as it has been, the prisoner's counsel Lave submitted s 
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motion here, in arrest of the judgment. The ground of the 
motion is, that the 10th soc. of the 34th chap. of the Revised 
Statutes upon which some of the counts of the indictment are 
framed, has been repealed by tile 87th chapter of the Act of 
1852, entitled " A n  Act to prevent the stealing, taking, or 
convejing away of slaves," and that the latter Act is so 1111- 
meaning that no judgment can be pronounced upon either of 
the connts founded on it. 

W e  admit that owing, as we suppose, to a mistake in enrol- 
ling the Act, i t  is diEcult to put a sensible construction upon 
i t ;  but we do not think that it repeals the former Act, or at  
all affects any indictment framed upon it. The latter was 
manifestly intended to be an addition to, and not to supersede, 
the former act. I t  was intended to embrace cases which were 
supposed not to be within tlie provi~ions of the formed, to wit, 
cases where tlie owner was not in  the actual or constructive 
possession of the slave at  the time when b e  was stolen, &c., 
or where some other person mas in possession of such slave at  
that time. I t  was also intended by the second section to sim- 
plify the indictment in such cases by making it unnecessary to 
set ont, or aver how, or with whom, was the possession, direc- 
tion or control of the slave, at  the time of tlie commission of 
the offence. There is no clause in the latter Act repealing the 
former ; nor, indeed, is there any reference to it in any way : 
hence, we conclude, that the two Acts may well stand together ; 
and that consequently, tho latter is not an implied repeal of 
tlie former. The counts framed upon the former, or at least 
some of them, are clearly good, as will be seen by reference 
to the opinion of this Court in the State v. William, 9 Ired. 
Rep. 140, and any one good count will sustain the judgment. 
State v. XcCanlcss, 9 Ired. Rep. 375. The motion in arrest is 
therefore overruled. 

It must be certified to the Court below, that there is no error 
in the record. 

Jndgment affirmed. 
PER CURIAM. 
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D O E  ON D E M I S E  O F  J O H N  WARD vs. WILLIE IIATLEY. 

T o  supply the loss of a deed under the Act of 1830, in relation to the destruc- 
tion of the records of Hertford county, proof that a deed had been seen by 
several persons and copied by one of the witnesses, having in it the names of 
several creekd, but in what connection was not remembered, also calling for 
the lands of three individuals, but suoh proof not establishing any course or dis- 
tance, nor whether the deed had a seal or whether the word heirs was in it, is 
not sufficient for the purpose intended. 

ACTION of EJECTMENT, tried before liis Honor Judge ELLIS, 
at  the Special Term of Stanly Snperior Court, June, 185.1. 

The lessor of the plaintiff gave in evidence a State Grant 
issued in 1795, for 17,880 acres to William Moore and Thomas 
Carson : A deed from Moore to Carson for all liis interest, 
and the will of said Carson appointing liis son John I<. Carson 
his executor, with power to sell the land : H e  then put in the 
will of Doctor Tliornton of Washington City, devising the 
land to his wife, Anna Maria and another, and appointing her 
(Mrs. Thornton) his executrix, with power to sell the same : 
also a deed from Mrs. Anna Maria Tliornton to one Adderton 
and others, and from them to the lessors of the plaintiff: 
Evidence was given, tending to sliow, tliat the land in contro- 
versy was included in these conveyances. 

Thornas Carson died in 1804, and Dr. Thornton in 1818. 
To establish title from Thomas Carson to Dr. Tliornton, plain- 
tiffs alleged that a deed had been executed to llitn by Joliri I<. 
Carson under the power in  his father's will, and tllat the same 
had been destroyed by fire in the burning of Montgomery 
Court House, in 1843, and proposed to supply tlie deficiency 
under authority of the Act of Assembly passed in relation to 
the Court IIouse in Hertt'ord, and by another Act made to ap- 
ply to Montgomery. The proper foundation for admission of 
secondary evidence, to prove the existence of the deed in ques- 
tion being made, the following testimony was adduced : 

X r .  &rtin, swore that he was clerk of Montgomery Coun- 
ty Court in 1824, when the I-Ionorable John Culpepper, then 
a meuber of Congress, as agent of Mrs. Thornton, had a deed 
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proved in Court, from a man by the name of Carson to Doctor 
Tliornton : it was duly proved and certified, and ordered to 
be registered and then returned to the said Culpeppw : That 
he did not know wlint Carson made the deed, nor the bound- 
aries. H e  remembered that it contained several large tracts 
in tlie western part of Mon tgo~ne r~~  county: ttmt Long Creek, 
Bear Creek, Nountain Creek, Ugly Creek and Rocky River, 
mere mentioned in it in some connection ; as to wlmt tliat was, 
lie was unable to say. I Ie  did not remember the considera- 
tion of tlie deed : nor whetl~er the word .'heirs" was named 
in it : nor whether it had a seal, but thonglit it was in tlie 
usual form ; that he saw nothing to l i d e  him think otherwise. 
H e  further testified, that all the books and papers of tlie Re- 
gister's ofice were burned with the court l~ouse of Mont- 
gomery, in 1843. 

Lilly's evidence was snbstantially the same. 
One Xniyl i t ,  swore that lie was a clepnty in t l ~ e  Register's 

ofice in Montgonlery, and made a cnl~y of s deed from one 
Carson to Wm.  Thornton for G'ol. E~~tv&ger ,  the Attorney of 
Nrs. Tliornton : that it was for s large tract of land, in scvcrltl 
tracts, in the \vestern part of &Iontgo~ncry cou~ity, and refer- 
red to, and recited grants to Moore and C:trson : IIe  did not 
remember tlie numbers nor in wlint connection the deed refer- 
red to the grants to Moore and C:lrson : nor the given name 
of Carson. Long Creek, Eear Creek, Illonntain Creek, Ugly 
Creek and Rocky River, were nn~necl in it ; also the lancls of 
Barney Dunn, George Wliitley nntl orie Udy, but did not 
recollect in what connection : that Ile did not 1-emember tllu 
boundaries of tlie lands set forth in the deed, nor the descrip- 
tion thereof: nor in what direction the lines of the survey ran ; 
nor their length, nor the precise quantity of land specified. 
B e  did not remember whether a consideration was stated or 
whether there was a seal. The deed appeared to be in tho 
usual form. 

It appeared from other testitnony, that Dr. Tliornton had 
come into the State in 1805, soon after Carsou's death, sncl 
remained several days near the lands in question, nialring 
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claim to them, and from that time they were called uThornton'e 
1and.s." It appeared from tile face of the grant ,to Moore and 
Carson, that tlie land is dwcribed as lying in the fork of Rocky 
River aud Long Creek and Bear Creek, " beginning at a red 
oak, near Conrad Woody's land, on the waters of Bear Creek." 
One of t l ~ e  lines crosses " Bear Creek," and runs to a stake 
in Barnyduu's line; with it south 52 poles to a large pog- 
lar, his corner in  Cobble's line, kc." The fourth eall after this 
is for a hickory, George Whitley's corner. 

The plaintiff's snorlllsel contended, tliat from tlie evidence, 
aided by the provisioas of the Act passed on the subject, tlie 
jury should infer tliat there was a deed from John K. Carson 
to William Thornton, and t l~a t  enough appeared from the evi- 
dence to enable them to locate the land, and to identify it as 
that mentioned in plaintiff's declaration. 

His Honor cliargecl the jury that there was no evidence that 
a deed was ever made from Jo l~ l l  K. Carson, as executor, to 
William Tliornton, and that the contents of the deed relied on, 
did not su&ciently appear, to enable tlie Court to say tliat it 
was such a deed as mould convey the land, or to tell tlie jury 
what were the boundaries specified in it, so that they could 
ascertain where the laud was located; and for these reasons 
the plaintiff was not; entitled to recover. 

Verdict for defendant. Rule for a *enire de novo. Rule 
discharged. Judgment and appeal. 

Jfindenhall arid J. V; Bvyan and Noore, for plaintiff. 
Ashe, for defendant. 

BATTLE, J. The defect which the lessors of the plaintiff 
admit that there is in their chain of title, their counsel contend 
is snpplied by the testimony of tlie witnesseaMartin, Lilly and 
Knight, aided by the 4th section of the Aot of 1830, chap. GS, 
entitled "An Act for the relief of socli persons ns may suffer 
from the destruction of the records of Kertford county, occs- 
sioned by tlie burning of tho court house and cierk's office of 
said county," tlie provisions of which were, by the Act of 1844, 
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chap. 53, extended to the eounty of Nontgomery, whose conrt 
house had then been reeentty burnt also. 

W e  have given to tho ~rguments  of the counsel all the con- 
sideration in onr power, w i t l ~ ~ ~ ~ t  being able to come to the 
conclusion to which they have endeavored to bring us. If we 
admit every thing else for which they contend, there remains 
still a total want of' proof as to the bonndaries of the deed 
wl~ich they seek to establish. Two of the witnesses only, to 
wit, Lilly and ICnight, profess to have ally ~ewllection of the 
contents of the deed, and they hot11 say, expressly and dis- 
tinctly, that tbcg do not remember the boundaries set fort11 in 
it. They say they remember the names of certain rivers and 
creeks, and of certain men, but in what connection they occur 
they cannot recollect. Snrely, no Conrt on earth, could tell a 
jury what were the boundaries of such a clced, and it is re rp  
certain that no jury could find where they were from sucll n 
description. Nor is tlie defect aided in the least by tlie section 
of the Act to which the counsel refer. That section provides, 
" that any person likely to be injured by the loss of his deed in 
the fire wl~ich consumed the c o u ~ t  Iloose, and who shall be 
desirous of establishing the same, sl~all proceed, after giving 
thirty days notice to all parties whose lands may join in any 
manner, the land, the metes and boundaries of wliicli are about 
to be establislled, to take tile testimor~y of one or more credible 
~vitnesses, and to call: npon a processioner or other 1awf11l snr- 
veyor, to go npon the land and aseertain the metes and bound- 
aries and the ni~inber of poles csntained in each line; and 
such processioner or snrreyor is liereby reqnired to file a cer- 
tificate and plat of said land in the next succeeding County 
Court, setting forth the name of the claimant, on what water 
col~rses the land lies, what is tlie nomber of acres, tba earners 
and tlie number of poles in each line ; and such oertifieate and 
plat shall be recorded by the clerk, and shall, as to the parties 
who have had notice of such survey, have tile same faith, va- 
lidity and effect, as the original deed would have had." Tl~en 
follorvs a proviso as to what shall be done in case a line is dis- 
puted ; and the next succeeding section provides what shall 
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be done when the correctness of the copy of the deed which 
is to be established, is called into question. 

?Ve are at  a loss to conceive how the lessors of the plaintie 
can avail themselves of the benefit of these sections without 
acting in accordance with their requisitions. But even snp- 
posing that they can, and by tlie spirit of tlie Act, they are 
alloived to proceed upon less testimony, in proving their lost 
deed, than would be required of them under other cicunistan- 
cea, still, they must furnisl the Court and jury with some evi- 
dence of the boundaries of tlie land described in their deed. 
One of' the witnesses testified that lie " did not remember tho 
bonndaries named in it ; lie recollected that it contained sever- 
al large tracts of land in the western part of Montgomery; 
that Long Creek, Bear Creek, hlountain Creek, Ugly Creek, 
ancl Rocky River, were mentioned in it in some connection, as 
to wllicli he was unable to say." Tlie other witness stated that 
" in it (i. e. tlie deed) Long Creek, Bear Creek, Mountain 
Creek, Ugly Creek and Rocliy Iiiver were named, as well as 
the lands of Barney Dunn, George 'CVhitley and Udy, but did 
not recollect in what connection ; that he did not ren~ember 
tlie boundaries of' the land set forth in the deed, nor the clescrip- 
tion thereof, nor in what direction tlie lines of tlie survey run, 
nor their length, nor anythiag relating to their boundary ; nor 
did he remember the precise quantity of the land specified." 

These are the only witnesses who profess to testify as to the 
description of the land contained in the deed, arid we feel our- 
selves bound to slty that they furnish no evidence of what the 
boundaries were, ancl this total defect of testin~ony is not aided 
in the least by any recitals in the wills of either Carson or Dr. 
Thornton. On that account alone, the Judge was justified in 
telling the jnry that the lessors of the plaintiff were not enti- 
tled to recover. 

Judgment affirmed. 
PEP CURIAM. 
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DANIEL MORRIS as. WILLIAN HAYES. 

T h e  possession of one tract of land is no possession of another adjoining, the two 
being held by the same individual under different titles. 

Making pole bridges ovcr a ditch on the side of a public road for driving cattle into 
a tract of swamp land, and the ranging of cattle on the same, and occasionally 
cutting a few timber trees, is not such a possession as  will mainlain the action 
of trespass. 

Where one not having title, drives the hands of another, who has no title, off of 
land from where they are working, (except one who remains at  another place 
on the land to take care of the tools,) and the former continues at  the spot 
where he had fouud the hands, and afterwards the owner of the hands returns 
and finds the plaintiff still on the land where he.  had been left, and makes his 
hands resume their work in defiance of the remonstrances of the plaintiff, this 
is no such possession as will sustain the plaintiff's action of trespass. 
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TRESPASS p a r e  clausum fregit, tried before his Iionor Judge 
DICK, a t  the Fall  Term, 1854, of IIertford Superior Court. 

T l ~ e  plaintiff read in evidefice a deed to him from Kinsey 
Jordan, dated in 1831, for twohundred acres of laud, embracing 
the locus in quo : and shoved that for forty ycars lie had held 
and enjoyed, under an  undisputed title, a tract of land, adjoin- 
ing that contained in the Joidan deed. IIe  further showed, 
that these two tracts adjoined another tract belonging to the 
defendant, and forrncd a part of its boundaries. Tlie plaintiff' 
liad no distinct actual possession of the 200 acre tract by cul- 
tivation or residence, i t  being wliolly swamp or pocosin lancl, 
though ever since tlie date of tlie deed from Jordan, he had 
used i t  as a range for his cattle, arid had built several pole 
bridges across tlie ditch on the side of the public road wliicll 
passed tlirongh it, ancl had also, occasionally got timber upon 
it. From these facts tlie plaintiff insisted that, lie was in pos- 
session of the Jordan tract including tlie Zocus in quo. 

Thc plaintiff also addncecl as evidence tlie Act of Assenlblr 
passed in  consequence of the burning of the court house of 
Ilertforcl county, and contended that the t r ~ l e  constrnction of 
that Act  gave liim such possession of this tract, as would ena- 
ble plaintiff to maintain this action. From the following facts, 
the plaintiff also contended, that he  had an actual possession 



84 IN THE SUPREME COURT. 

Moms o. Hayea 

of the locus ir, quo which would enable him to sustain Tres- 
pass. 

When the plaintiff heard that the hands of the defendant 
were rrt work on the Jordan tract, he went to them in the 
swamp, and drove them into the public road which ran through 
the swamp. The defendant's hands carried with them their 
tools, which they deposited in the road, and left one of their 
number in charge of thern, while the remainder went off of 
the land : ~hor t ly  after, they returned to the place where they 
had been a t  work, accompanied by the defendant, and where 
the plaintiff still was. Here the hands, against the command6 
and remonstrances of tlie plaintiff, were made to resume their 
work. Both plaint'iff and defendant then left the premises, 
and this suit was then brought. 

A verdict was entered in favor of the plaintiff with leave 
to set it aside, and enter a nonsuit if the Court should be of 
opinion against the plaintiff upon the foregoing case, and after- 
wards the Court being of opinion against the plaintiff on the 
questions of law resewed in pursuance of the agreement, set 
aside the verdict and ordered a rlonsuit : from which judgment 
the plaintiff appeded. 

6'mith and Tinston, Jr., for tlie plaintiff. 
Xoora,, for the defendant. 

NASH, C. J. The question referred to this Court, is, did 
the plaintiff in the trial below, show such a possession of the 
clocw in quo, as to enable him to maintain this action ? The 
plaintiff claimed ttitla to two coterminous tracts of land: he 
t;liowd s good title to one, on which he lived and cultivated, 
and a deed of conveyance, in fee sin~ple, from one Jordan to 
the other tract for two hundred acres of land, on which the 
said trespass was comniitted. Tile defendant has no title to 
the locus in  quo. Several points were made by the plaintiff's 
counsel in the argument here. The first was, tIiat under the 
private Act of '30-'31, his title under the Jordan deed, was 
complete. It is a sufficient answer to say that deed has no 
recitals to be verified by its execution. The construction and 
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operation of that Act has been discnssed, this term of the 
Court, in other cases; and we do not deem it necessary to en- 
ter into it here. 

The conveyance from Jordan to the plaintiff, is a simple 
deed without rnarlts and bonndaries, and the case states there 
is no marked line between the land of the defendant and that 
of tlie two hundred acre tract. The aecond position taken by 
the plaintiff, is, that the possession of the tract on which the 
plaintiff lived, gave him nnder the Jordan deed, the constrnc- 
tive possession of the two hundred acre tract, which is sufii- 
cierit to maintain trespass against a wrong-doer ; and to sup- 
port this position, wc are referred to the case of Carson v. 
Burnett, 1 Dev. and Bat. 546. This case does not hear out the 
plaintiff's claim: it is rather an authority against him. It 
decides, that when a man holds two tracts of land, nnder dif- 
fcrent titles and different bour:claries, the actual possession of 
one of the tracts is not the actual possession of the other, I n  
the case before us, it will be seen, that the plaintiff had no 
actual possession of the Jordan tract. 

The third point is, that the plaintiff had the actual posses- 
sion of the Jordan tract, arid if his title had not ripened into 
an indefeasible one by actual possession for seven years, yet 
he had a possession sufficient to sustain an action of trespass 
against a wrong-doer. For this we are referred to the leading 
case of Myrick v. Bishop, 1 Hawks, 485. In  that case the 
plaintiff exhibited a deed for the land on which the trespass 
was committed and an acfiual possession of part, bat not for 
seven years : tlie Court decide that his actual possession ex- 
tended to all the land embraced within his deed, there being 
no adverse possession in any part. What constitntes an actual 
possession of land, so as to sustain an action of trespass, is w 
fully stated in the case of Lofttin v. Cob6, 1 Jones' R. 406, that 
we do not deem i t  necessary to lnin~~tely review the cases to 
which we have been referred ; they are all, with a few excey- 
tionq reviewed and commented on in that case. Some few of 
them, we shall call attention to, as more peculiarly ayplica- 
ltle to this case. I n  Williams v. Buchanan, 1 Ire. 535, the 
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Court decide that " possession of land, is denoted by the exer- 
cise of acts of dominion over it, in making the ordinary use, and 
taking the ordinary profits of which it is susceptible in its 
present state, such acts to 6e so rqeated as to show thatdhey 
are done i n  the character of owner, and not of an occasional 
trespasser. In  Andrews v. Nvvord ,  1 IIay. 311, tbe Court 
say, that putting cattle to range on land is not taking posses- 
sion. And in Grant v. JEnhorne, 2 Hay. 56, the Court de- 
cide, that feeding cattle and hogs, or building hog-pens, or 
cutting wood from off the land, may be done so secretly, as 
that the neigl~borhood may not take notice of it, m d  if they 
should, such facts do not prove a n  adverse claim, as  all these 
are but acts of trespass. In Green v. IIarman, 4 Pev. 168, 
the Court intimate the opinion, that making turpentine a6 

practiced on lands fitted for it, would be a sufficient posses- 
sion for the reasons therein stated. " That i t  does not colwist 
in s inde acts of trespass, like cutting down ire@ and carry- 
ing them away." 

The case expressly states that no possession by residence 
or cultivation of the two hundred acre tract was shown 
l ~ y  the plaintiff, it being wliolly swamp pocosin land. .The 
plaintiff relies, however, upon the principle, that 11e made 
such nse of the land, as from its nature, being pocosin 
land, i t  was susceptible of; and upon the fact, that 1~ had 
thrown bridges across the ditches of the public road, which 
runs throngh tlie land at different places, to enable his cattle 
to pass over into the swamp, wllicll they did, and had also 
occasionally got timZler upon it. We have seen that neither 
of these acts, in themselves, constitutes such a possession'ip 
tlie absence of a title, as will support an action for a tr6spass: 
that tlie dopasturing of the cattle will not answer, neither will 
the cutting tlie timber occasios~alhj, as stated in the case. 

But it is said that when the plaintiff went upon the premises 
and ordered oil' the workmen of the defendant, that they all, 
with their tools, went into the public highway, and liewas 
then in the yedis positio of the land covered by his Jordan 
deed. W e  do not concur in this proposition. The servsnta of 
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the defendaut did, upon the command of the plaintiff, leave 
the spot where they liad been working, ancl went into the pnb- 
lic highway ; but they there deposited their tools and left one 
of their number in charge of tliern, the rest went to the d&&d- 
ant, who soon returned with them, and by liis direction went 
i n to  the locus in quo, a ~ ~ d  recommenced their work against tlie 
express remonstrance of the plaintiff. From the circum- 
stances stated, the defendant, by liis servants, mere in the 
actual possession of tlie land when the plaintiff went up011 it. 
The learing of the prelnises by tlie servants, and their imoie- 
diate return, accompnied by the tlefcndanl-, was one colitili~- 
ons act. Tlie worli;nen left tlicir work, with an eviciclzt a& 
n2us rcvertcmZi, ancl when the plaintiff went off tile premises, 
he  left the clcrenilmt in the actual poosessio~l. If the plaintiii' 
can maiutain t l ~ i s  action, then certainly tlie defendant can 
inaintnin a similar one against him, for g o i q  on the land and 
ordering liis servants oft'; neitlier party liacl sllcll possession as 
wonld support :.u astion of trespasr. The plaintiff 11ad not 
acqnired ally lcgal title to the two hundred acre tract, and tlie 
acts set forth do not amount to a l)ossession ; they arc inere 
acts of trespass. Tlle case states tilere are no courses or dis- 
tances in tlie deed to tlie plaintiff, wl~icli c~llecl for tlie lilies 
of Sliarp's cleed tc; t!is defendant, nor i:l tliat of the defendant 
wliicll cnllecl fcr tlie lines of the plaintiff; I L O P  were time azy 
madm2 Z ~ ~ C S .  It filrtlier states, tliat the deed f'roo Sllarp to 
tlie clcfcnclant dcscribecl it as meeting the lilies of tile cultiva- 
ted t r x t  of tlie plaintiff, aaud as ruiming along liis line through 
a ~ ~ o c o s i n  to C1iow:m river. Tlie plaintiff contencls tliat tliio 
is an ac1ao~vlcd:,.ment on the part of tlie defendant, that the 
line in the p l ~ t  rr~nning due east fro111 the south-east corner of 
tlie plaintiff's cultivated laud througli the pocosin, was tlie 
sontliern boundarjr of the two liundre(1 acre tract, and that this 
latter tract belonged to the plaintiff. W e  do not see liow 
this fact betters tile plaintiff's claim. The admission by the 
defendant conlcl not confer a title upon the plaintiff, and the 
case expressly states tliat tlie plaintiff's title under the Jordan 
deed, liad not ripened into fill1 title, by a seven  ears' posses- 
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sion ; neither could that deed to the defendant, establish the 
boundary of the Jordan tract, bat simply acted as a declara- 
tion where his line was, or ought to be, for it is admitted there 
is no marked line there. Admit all, however, that the plain- 
tiff :&s upon this point, still the question remains upon which 
the action rests: had the plaintiff such a possession as will 
sustain an action of trespass against a mere wrong-doer? We 
tliinli not. 

There is no error in the judgment below, 
and it is afirrned. 

PER CURIAM. 

BANK OF CAPE FEAR us. A. J. STAFFORD. 

Where a writ is issued against three, two of whom were in one county and the 
third in another county, in which latter county the judgment is rendered, Held 
that in the absence of special instructions, the clerk may issue an execution 
to either county. 

An allegation in a sci. fa., that the clcrli failed to issue an execution to one county 
when he had an option to issue to one of two counties, will not justify an 
amersement under the Act of 1850. 

APPEAL from an AMERSEMENT against the Clerk of Forsyth 
County Conrt, under the Act of 1850, rendered at the Supe- 
rior Conrt of that county, at Fall Term, 1854, his IIonor Judge 
BAILEY, presiding 

The case was brought from the County Court by appeal, 
The fol!owing is the record made of the motion to alnerse in 
that Court, viz : 

a I t  appearing to the satisfaction of the Court that the Pre- 
sident, Directors and Co., of the Bank of Cape Pear a t  Sep- 
tember Term, 1852, of this Court, recovered judgment against 
I. G. Lash, Jesse Austin and George Austin, for the sum of 
$107 11, of which sum $100 '70 is principal money and his 
costs of suit, and that A. J. Stafford, the clerk of this court, 
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failed to issue an execution to tlie county of Ashe, the place 
of residence of the defendant, but improperly issued an execu- 
tion to the county of Davie; and fnrtlier, that he failed to 
enter upon record tlie day of issuing the said execution-It 
is therefore cousidered, and adjudged by the Court, that the 
said A. J. StaEord be aniersecl in the sum of $100, and that 
the plttintifl have execution therefor nisi cuuscc." 

A scire fttcias recitiug this record verbatim, iss~ied to the 
defendant to show cause wlly tlie said aniersenlent slionlcl not 
be iriade absolute, and wily execution sllonld not issue tliereon. 
Tlie County Court adjudged for tlie plaintiff; and the defen- 
dant appealed. 

Upon the allegations contained in this record, a motion was 
made in tlle Superior for judgment and execntioa, wllea 
the following facts also were made to appear to tlie Court: 
I. (4. Lash, one of the defendants, lived in the connty of 
Foisyt l~,  and tlle other two (the Bustins) lived in Ashe. The 
only writ in the origin:d case, mas otic! issned against the par- 
ties dircctecl to tlie sllerifl of Aslie, arid service v a s  aclinowl- 
e c l p l  by Lns11, George Anstin and Jesse Austin. An exccu- 
tion was issued to Davie connty, on n-liicli was enclorsed the 
date of its issuing, bnt 110 s;icli entry was liinde on a court 
docket. No spccittl instruction was given to tile clerk. Kei- 
tllcr of tho defendants 1 ~ ~ 1  property in Davie connty. 

T'pon consideration of tliis case, liis Honor gave judgment 
against tlle defendant, wlio appealed to this Court. 

X o  counsel nppcnred in this Court for tllc plaintifl'. 
Zi l lw and illor*el,etrcZ, for tlie defendant. 

PEAESON, J. The Act of ISSO, chap. 17, malies it the duty 
of the clerlis of the Connty and Superior Courts, " to iasuc 
e x e c u t i o ~ ~  on a11 judgments rendered i11 their Courts, unless 
otherwise directed by the ylaintifl', witliin six weeks of (after) 
the  rendition of such judgment, and to endorse ~ X I I L  the record 
tlle date of such issuing :" and for failure to conlply with the 
requi~wnenh= of the Act, snbjects the clerk to an arnerseuent 
of $100, and to an action for damages. 
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This statute is highly penal, and must be construed strictly; 
by which is meant, not an adherence to the very letter, but that 
no intendment or inference can be made to supply an omission, 
or aid the generality of the language used. 

In  regard to the execution issued to the county of Davie, 
to say that it is a compliance with one of the requirements of 
the Act would be "sticliing to the letter." There was no 
inore reason for issuing the execution to that county, than to 
any other co~znty in the State. The judgment was not ren- 
dered in that county; neither of the defendants lived there, 
or had any property there : so the defendmt can take no ben- 
efit from the'fact that he did issue this esecution. But, on the 
other hand, he ought iiot to be prejudiced for doiug so. I Ie  
atteapted to do his duty, but made a mistake : which certainly 
js no worse (even if it be as bad) tlian if he had wholly neg- 
lected his duty, and had issued no esecution a t  all.. Tliis cir- 
cumstance, therefore, nlay be put out of the case. 

V e  are satisfied that the requirement to '( endorse on the 
record the date of the issuing," means tliat the entry slionld 
be made on the " execotion doclcet," and is not complied with 
by an entry on the esecution. If a slierifi' failed to return an 
esecution, the plaintiff, in order to amerse him, had to rely 
on the afidavit of the clerk to prove tliat an execution had 
been issued, and in time to be served. In  many cases, the 
clerk's recollection did not enable liim to prove these facts 
sdtisfactorily, and it was thought best to provide higller evi- 
dence by requiring the clerk, wlien l~ issued an execution, to 
put the date of "such isauing" upon the (( record." I t  will be 
seen a t  once that this purpose of the Statute is not effected by 
111aliing the entry upon the execution : if the sheriff returns 
i t  there is no cause of complaint: if he fails to do so, there is 
no proof but the "slippery memory7'of the clerk. W e  have no 
doubt the defendant, and many other clerks, have fallen into 
this error by not adverting to the object of the Statute ; being 
misled by the fact, tha t  they are required to enter upon " yro- 
cess" t l k  day i t  issues, and that sheriffs are required to endorse 
u p m  all writs "when they came to hand." The clerk of this 
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Court, who is a gentleman of much experience, inforfns us, 
that although the Act did not apply to him, yet in endeavor- 
i q  to wnform to i t  he has committed the game mistake. 

As the execution to Davie, upon whieh this entry was made, 
was of no force op effect, a failure t s  endorse on the record 
the dade of its issuingcan make no sort of differ-ence ; it  would 
be a sticking to the letter," to hold thet a clerk was liable to 
amersement for not entering npon t!le record the day he iasued 
an execution that w a s  of no aeconnt ; so thet t l h  circumstance 
may also be put out of the case. 

The question 'then is this: the judgment was rendered in 
Forsyth; one of the defeadants resided in that county: the 
other two defendante resided in Ashe, and the writ issued to 
that col1nt.y: is the clerk liable to an atnerserneat for not isstz- 
ing an execution to A s h  B 

I t  may be remarked that aithougll no writ iswed to the 
county of Forsgth, where the defendant Lash resided, yet one 
ought to have issued in order to give the county of For. 
syth jurisdiction : for the plaintiff, being a corporation, had no 
locality ; and i t  was the residence of Lash alone, that gave that 
county jurisdiction : Suppose he had a right to waive the ne- 
cessity of a writ and to ahcept s~ rv i ce  of the writ directed to 
Asl~e, still the defendant cannot be prejudiced, because there 
was, in fact, no writ to.Forsytli, 

The clerk is required to " issue an execution;" but the 
Statuie is silent as to the county to which it must be issued. I n  
this it diffew from the statute coacerning bail, which requires 
the p l a in t8  to cituse a oa. sa. to be issued against&e princi- 
pal " to the proper coanty," that is, the county of his residence, 
wllicli is takenprima facia;, to be the county to which the pro- 
cess, under which he was arrested was directed. W e  can, there- 
fore, see nothing by which it ismade the duty of a clerk t ~ t a k e  
upon himself the responsibility of decidisg which is the pro- 
per osunty to which execution should be issued ; unless all the 
defendaats reside and have property in the county where the 
judgment is rendered, this is a questha-of no little difficdty : 
the a~b,+a ca. sa. to sharge bail, will not solve it ; because 
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there the object is to taka the body : but in an execution the 
object is to find property: A man may be in on&~county and 
have his property ixi another: or he may own property in sev- 
eral cuunties: or if there be several defendants, they may 
reside and own property in several counties : Are we at liberty 
in the construction of a penal +Statute, by intendment or inf'er- 
ence, to supply this omission and aid the generality of the lan- 
guage used! W e  think nut : if thereby tlie responsibility of 
deciding wliich is the proper county, is to be put on the clerk: 
arid are inclined to the ol)inion that a clerk will protect him- 
self from arnersement by isssing an execution to his o w n  
county in the absetice of special directions from the plaintiff. 
W e  do not, however, feel at  liberty to conclude the question 
by so deciding in the present case, because i t  is not neoessary 
to put the decision on that ground alone, inasmu-cli as there 
are other faots connected with it, so as to pnt the question be- 
yond doubt. Our clerk inforrus us, tliat in the absence of in- 
structions, he a l w ~ y s  issues the execution to the county from 
which the case is sent, without referer~ce to the ctmnty to 
which the process issued. 

Let it be assnrqed, fur tlie sake of argument, tliat the defend- 
ant could have protected liilnself from an amersement by 
showing, that, in the absence of spccial instructionq he liad 
" talien tlie responsibility" and issued tlle execution to Ashe ; 
still it does not follow that lie is liable to an amersement for 
not doing so, if lie could also protect himself by showirv that 
lie liad issued an execution to Porsyth. 

A judgment ni. si. for arl amersement is rendered in a sum- 
mary way upon motion ; but still the allegations necessary to 
sl~ow tliat tile yazty is entitled to it are made, or are presumed 
to be made, in the same way us if they were orderly set forth in 
a declaration. 8nppose a bond with a condition by which a 
party is bound to issue an execution eitl~er to Ashe or to For- 
sytli, and the breach assigned is, that an executiou was not 
issued to Ashe : this would be bad on clemnrrer, becauee the 
declaration does not show a good cause of action ; for the con- 
dition being in the alternative, the ,breach assigned should be 
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that he had failed to issue an execution either to Ashe vr &- 
syth, consequently there i s  error in the judgment by tvhfch 
the defendant is amersed for not issuing an e x e c u t h  to the 
county of Ashe, if he could have also it properly to 
Forsyth. So the question is narrowed to this; suppose he'had 
issued an execution to Forsyth, woulcl that have protected him 
from amersement ? 

We have seen above, from a geaerd view, that Forsyth ww 
the proper county : but in this caBe one of the defendants 
resided in that coilnty ; so in addition to the reason for prefer- 
ring that county because the judgment was rendered fhwe, 
we have the further reason of the residence of one of the de- 
fendants, which latter reason, puts i t  on precisely the same 
footing in this respect as the county of Ashe. When the de- 
fendants reside in different counties, (unless it be held that 
tLe clerk is bound to issue an execution to both coanties, for 
which construction, tJle statute furnishes no grounds) he cer- 
tainly has a right to issue it to the county where one of t l ~ e  
defendants resided, tbat being alsa the county in .which the 
judgment was rendered. 

I t  is said had tlw defendant issued PD execution-to Forsyth, 
he could have relied on that fact by way of defense; but as he 
did not do so, he has no excuse. 

This depends up%on whether the deferadant wquld have com- 
plied with the requirements of the  Stalute, by iswing an e x s  
cution either to Ashe or Forsyth ; for if so, he was n& liable 
to amersemmt for "failing to issue an execution to Ashe," 
and his failing to issue an executim to Forsyth was asubstm- 
tial averment, which it was necessary for the plsintii? to make 
in order to entitle himself to judgment. If the motion to 
atilsrse had been putan the grousd that the defendant had 
failed to issue an mecution eithr to A#& w Fwq& we do 
not see how he could have escaped. Bust the motion ie put 
expressly bn the gronnd, that he did noC t&ne an ertecntioh to 
Ashe s This raises a qhestion oS E))esdivg-~suppose one We- 
nants to delivar a borse.on a c e d a  day, eitber at.&* * of 
EEsleigh or the bwh-of 'Salem f the k a e h  ~reeignei? is r Mb. 
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ure to deliver a horse " at  the city of Raleigh :" if the cove- 
nant be set forth, it ia c l a r  the objection thak there was not 
also s n  averment that he had failed to deliver a horse at  the 
town of Salerq w~slld be fatal 9n demnrrer, r~otion in awe@ 
of jridgrnent or writ of s r ~ o r  : if it be not set forth in the dec- 
laration, there wonld, upon the trial be a fatal variance, and 
the plaintiff must be nonsuited. This is a familiar rule of 
pleading, baged on the grownd, that o plaintiff plust make all 
averments necessary to entitle him to judgment. After he 
clws so, then any matter of justification, excuse or discharge, 
comes in by way of defense. 

Jddgmsnt reversed, and judgment for the 
defendant. 

PER CURIAM. 

ANGUS CURRIE *ve. KINNETH Ik. WORTHY 

It is not an esdpe  in a #her% to p-it a debtor committed under a ca. ea., 
to rem& in prism1 with the door of the prison ?pen, unless such debtor 
passes out of the prison. 

ACTION OP DEBT for an ESCAPE, tried before his Honor, 
Judge BAILEY, at the Special Term of Moore Superior Court, 
June, 1854. 

This action was brought against 'the Sheriff of Moore 
county, for an escape. The case is ppesented in the opinion 
of the Conrt. 

Xooro and GE. C. H W E E ,  for the plaintiff. 
Winston, k3P. and Kelly, for the defendmt. 

PEARSON, J. The phintiff emmined ~euera l  wituesses, who 
swear, that " on wan7 ocealYions, during the period of John 
M. Cuaie's imptisonmeot, they fbund company with him in 
jail, the door being opeB, a d  thq jailor net present." " On 
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several oocasions they hnnd  said Cnrrie alone in jail,.the door 
being cloeed, buf, not locked : on a m 0  occasions, when they 
called to see Currie i~ tho jail, they found him there alone,, 
the dvor of his room being opep, so that nothing prevented 
his escape, if he desired to leave the jail." Two or three wit- 
nesses swear, that " they were un@r an impression.that tliey 
eaw wid Carrie-step from his room into the jdor ' s  room, and 
then back into bis own,wow, the jailor not being present." 

His Honor instructed the jurj., "if they believe the witnes- 
ses, the plaintiff was entitled to rooover." To this the defen- 
dant excepts. 

W e  think there is error. 
The evidence was fit to go to the jury, upon the allegation 

that Currie had been permitted to go out of the debtor's room ; 
but his Honor took the question from the jury, and held that 
the facts proven by thg witnesses, ~onfitituted in law, ap " es- 
cape." Tlie impression of twb or three witnesses, that tliey 
saw Currie step from Ids room into the jailor's room .and then 
back into his own mom, is not a fact that. can be dealt with 
by a Court; so we are to take it that his Honor was of the 
opinion, that if a debtor> is allomecl to see company in the 
debtor's room, the door, being open and the jailor not preswt, 
or to be in the room alone with the door closed, but not locked, 
or to have the door of the room left openjso that nothing pre- 
vented his escape, if he desired to leave tlie jail, is, in law, an 
escape, although the debtor does not in fact leave, or go out 
o i  tlie debtor's room. 

The Act of 1795, requires that the jails of the several coun- 
ties shall have an apartment for the confinement of debtors. 
A debtor who is not allowed to go out of this apartment, and 
to take the Lenefit,of prison bounds, is mid to be in L b  close 
prison." 

The Statute, 13 Ed. 1 ch. 1, Eev. Statute cch. 109, sec. 20, 
gives the creditor an action af deb$ against a. sheriE who shall 
wilfully ur negligently suffer a debtor to egcape. Our ques- 
tion i g  what m ~ u n t o  to m escape, in the meaning of this 
Statute 1 
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The acceptation of the term is, " to get away from, to go 
mrt of, a place of confinement ;" and in the declaration uuder 
this stattite the allegation is, "and the said defendant, on &c., 
at, &c., sirffered 'and permitted the said B. F., to escape and 
go at large ; and the said E. F. did then and there escape and 
go at large, wheresoever he would, out of the cnstody of the 
said defendant" See form, 2 "01. Chitty on pl'ead. 418 ; an- 
other Fem,420, and another,.422. See a like form, Jones v. 
P o p ,  1 Sa~nders'  Iteports, 35. 

llow it  can be said that .a debtot '' did edcape and go at 
large," when, in point of fact, lie never went out of the room in 
which it was the duty of tlie sheriff to keep him, is beyond 
the reach of our ctmprehension. We know of no rule in the 
construction of a statute, which subjects the sheriff to the pay- 
ment " of all mlcJ1 6nrhs of money as are mentioned in the said 
execution and damages for detaining the same," as a penalty 

fop sufering a d e h r  to escups, by whi&k w e  are at liberty to 
h61d, that an oppwtzim&y to go out of the debtor's room, is the 
sarne, in legal eifkct, as if the dtbtar hud, i% fud, gone out of 
the rbom. 

We admit that ii; e &&or be pefmittecl: to walk in the pas- 
sage of the jail, d t l ~ ~ g h  it is secured by two outer doors, both 
of which are locked ; or if he be permitted- to walk out in the 
yard, not having taken the benefit of the prison bounds, al- 
though lie is accompanied by the jailor ltnd a strong guard, i t  
is an escape :, becauee he has to  b e  &ept in clode prison, and 
has beer1 snffered to go out of the room in which it was the 
duty of the sheriff to keep ldm; But if he remains in the 
room, and does not go out dt the limits i n  which it is the duty 
of tlie sheriff to keep him, we are not able to perceive how 
there can be an escapa Suppose one of two debtors breali 
open the door or window and malies his escape, leaving the 
roonl open ; but the &her debtor remains there. Cam it be 
said that the latter made his escape 1 Suppose a jailor, in 
a d d t i n g  the fiieade of a debtor to visib him, leaves the 
door open longer than is necessary, and does not instantly 
" tnrn his key" after every ingress and egress; or suppose 



he should leave the door ajar, while he gees to fetch-a 
chair for the visitor to sit on, but the debtor does not 
leave the room : do these acts amount to an eqcape ? 
If this doctrine of constructiws escape be admittecl, it will 
include all of these varieties. Whether there lias been au 
escape or not, is a question of easy solution when it depends 
upon the fact whether the debtor has remained in or gone out 
of t!le roonn ; bot to make it depend upon tlie degree of indnl- 
gence wliicll is sl~owri to him, while lie actually remains in 
prison, is to render the application of the law difficult and nn- 
certain. The riglits of the creditor are not violated, unless 
the debtor goes beyond the limits assigrred by law. Our at- 
tention mas called, in .the argument, to Willces v. Xlaughter, 
3 IIawks, 211. We have no doubt that was the autliority 
upon wliich his Honor fe.lt bound to decide~this case. Judges 
HALL and BENDF~SON, w110 make the decision in opposition t b  
tlie opinion of TAYLOR, C. J . ,  lay peculiar stress upon the fact 
that the jailor had give'n the debtor th key of his rooiii, so as 
to ma7se the debtor his ovn keepm. PosstWg t,liis might furnish 
some ground for distinguishing that f r m  the case pow under 
consideration: Tlle distinction is not snbsiantial enough to be 
~nade  the ground of a practical difference. Far tlris reason, 
we prefer to put our decision on the ground, t h ~ t  we do not 
concur with the two jadges who decided rliat ease, and d~ not 
admit the correctness of the doctrine of " constructive escapes " 
as at all applicable to the statute under which the present ,ac- 
tion is bi~oaght. Besides the fact that the authority of that 
case is weakened by  the dissenting opinion of the Chief JUS- 
tice,*tlie decision is inconsistent wit11 every precedent of a 
declaration under the statutc! of Ed. lst., to be met witti in 
the boob. They all contain an express allegation that the 
" debtor did escape and go at large." (See precedents cited 
above.) In all tlie precedents of pleas of " fresh pursuit and 
recaption," it is assumed that the debtor had gone out of the 
jail4 We are told by Lord Coke, 'Cone of the best argnrnetlts, 
or proofs, in law, is drawn from the right entries in  coursed% 
pleading; for t l ~ e  lam itself speaketh by good pleading: 
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therefore, Littletsn her& saaeth, ' i t  is proved by pleading,' 
&c., as if p l d n g  were ipsius leg& viva voz;" Coke Lit. 115b. 
We think " i t  is proved by pleading," that no constructive 
escape can-make a sheriff liable to the penalty imposed by 
the Act, Ed. 1st. 

Upon an examir~ation of the cases relied on by judges HALL 
and EENDERSOY, we find there is not aDy one case cited in 
which the debtor had. not ifi fact "left the jail and gone a t  
large,;" and we are satisfied that tlie two verydearned judges 
were misled by tlie a cunning -and curious learning" wliich 
they met with in Plomden, applicable to the state of tlie an- 
cient law, when sheriffs had d ie  appointment of their own 
jails; but having no application whatever to the present state 
of the law, where each county has a common jail, with an 
apartment (OF room) for debtors, in which i t  is made the duty 
of the sheriff to see that they remain, unless they give bond 
for the benefit of the prison bounds. 

Plowden puts two cases : " If a woman Be jailor, and one 
imprisoned in the jail rnarry her, it is ac escape in tlie woman." 
"If tlie warden of the fleet, who hath his office in fee, die 
seized, his son and 11ek being tliere i~nprisoned, and the office 
descend to hirn, being imprisoned, t l ~  law will adjudge him 
to be out of prison, althouyh he has fetters upon him ; be- 
cause he cannot be his own prisoner." 

W e  irnagine Plowden would have added another to liis list 
of queries, had lie been called upov to frame a declaration in 
debt for an escai?e under our statute, against tlie executor or 
administrator of a sheriff, seized of the office in fee, wliose 
heir apparent liappened, at  tlle time of his death, to be con- 
fined in the debtor's room, and was discharged by act of law, 
to wit : the descent cast, " although the f&rs were kept upon 
him.'' 

But  this learning evidently has no application to ttle doc- 
trine of escape under our statute, as is fully shown by Cliief 
Justice PARSONS ; Bnrttlet v. ITi'Zlis, 3 Massachusetts Reports, 
102. The case befnre him was that of a debtor, who had, in 
the night time, coutrary to the condition of his bond not to go 



ont of the jail yard imthe night time, gone rr few steps~onkide 
of the yard to get a p i t c k r  of water, the pwmp h i d e  of the 
yard being frozen up : and he takes occasion to.show how the 
law stood when sheriffs had the appointment af their own 
jails : how i t  was afterwards in regard to the Msarshalsea Bi~d 
Pleet prison, when the debtors could be allowed by the jailor, 
the priviltqpof c c  the roles," by. giving. bond ; and how t h ~  
law now is, in. his own @ate, under a statute similar to ours, 
in regard to c c  prison bounds," where debtors are allowed by  
law the privilege of " thi! bounds." 

The general remarks in regard to the state of the law wben 
sheriffs had the appointment of their own jails, is relied on in 
WiZEas v. Slaughter, and no reference is. made to the point be- 
fore the Court for its decision. 

JOSEPH W. T. BANKS us. IVEY RICHARD$ON, et. al. 

The word " copy" general presupposes an original, bat not always. It wae error, 
therefore, to reject a deposition stating a telegraphic dispatch that spoke of it 
as a '' copy," on the ground that an origiuai was ueceseariIy implied, which 
was not produced,por its abaence accounted for. 

ACTION ON THE CASE for word's published throng11 the Tele- 
graph, tried b e f ~ e  his Honor Judge DLCK, a t  the Pall T e ~ m ,  
1854, of Camden Superior Court. 

The plaintiff excepted to the ruling of his &nor, exckding 
the testimony of the operator at Portsmouth, giping a tele- 
graphic dispatch, upon the ground that there was testimony 
of a higher character, to wit, an original dispatch from which 
the words were taken. In  submission to the opinion of the 
Court, the plaintiff took a nonsuit and appealed. 

N&dh and Xar t ia ,  Br the plaintiff. 
Sne,ith, for the defendant. 
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NASH, C. 6. This is an action to recover damagea for aa 
alleged dander, published through the electric telegraph, 
wssing from Portsmouth, in Virginia, to Weldon, in this &ate. 
To connect the publication with the defendant, the p l a i d w  
offerred, in evidence, the deposition of one Lundy, t b  tele- 
graphic operator a t  Portsmouth, in which he makes eba foll.~.w+ 
ing stdement, to wit.: 

L6 ' POE'P~MOUTH, J d y .  aa, sz, 
' MR. FLANAGAN, Weldm : 
' Two men by name James Banks and a Xr. Beach has ran 

' off with two small negroes : please have them arrested : I 
' will be u~, to-morxow : be sure add stop them. I pay all 
' expenses. J. J.. WILLIAMS. 

' Answer immediately '- 
was a copy of a telegraphic dispatch sent by him to Weldon, 
January 28, '52." 

The plaintiff fiirther offered the deposition of one Campbell, 
telegraphic operator at Weldon, in which he stated that the 
same words as stated above by Liindy was a copy of a tele- 
graphic dispatch received by him, Jan'y. 28, '52, at  Weldon. 
The evidence was objected to by the defendants on t h ~  ground 
that there was an original in the town of Portsmouth. The 
Court sustained the objection and rejected the evidence. 

The plaintiff is entitled to a senim & m o .  The objection 
to the testimony, as stated ia th.e case, w'as that there was an 
original of the telegra.phic dispatch in the town of Porfsmouth, 
and before the copy could be read, the absence of the original 
ought to be acconnted for, and notice given to produce it. 

There is no evidence in the case that there was an original 
in the town of Portsmouth, aside from the statement made by 
the witness, Lundy : The Judge, however, assumed the fact 
to be so without any other evidence than the use of the word 
" copy)" in the deposition. 

The word 4' copy," in general presumes an original from 
which it is taken, as seems to have been the opinion of the 
presiding Judge ; but this is not aE.~tys the sense in which i t  
is used. Nr, Worcester, in giving the various uses of the 
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word, says it sometimes mean8 the original : as, for instance, 
" autograph," which means the name of a person written by 
$iniself, or some of his own writing. This is called a copy; 
but i t  has no original, and is therefore itself the original. Sg 
a pattern to write after is called a copy, as where a teacher 
writss a   lord, or  a line, for his pupil to imitate, the writing 
m. died a " copy ;" or  the master is said to set a copy. Tliese 
&dpitians&ow that the word co2y does not necessarily imply 
that  there is an original from wl+ich i t  is taken ; but that its. 
rdeaning is to be gatherbd from the context of tlie writing in 
which i t  is used ; that is, the words which precede and follow 
it. Now let us advert to the langwge of the witness: H e  
first gives 11s the message that was sent, and then says-" was 
a copy of a telegraphic dispatch sent by him to Weldon." 
What was the telegraphic dispatch ? The message sent by 
the wires of the telegraph and communicated to the operator 
a t  Weldon, by the dots and notches which were made on the 
paper at  the telegraphic office at Weldon. I t  will be remem- 
bered there is no evidence in the case that the communication 
to Lundy, the operator at  Portsmouth, was in writing: If, 
&n, the telegraphic dispatch was the original, it follows, as 
a necessary consequence,from? its nature, that the word 'L~opy,"  
as used by the vjtness, is not to be taken in its ordinary and 
conlmon sense ; and that tlie message as he sets it forth, ie it- 
self tlie original, existing no where but in l ~ i s  memory, or in 
the dots and marks made at the oEoe in Weldon. Tl~at  the 
word 'copy, as used by the witness Lundy, referred to the tele- 
graphic dispatch, and not to any ~vritten or oral message he 
had received, is further shozwn by the fact that the wituess, 
Campbell, uses the word " copy," in the same sense : " was a 
wpy of a telegraphic dispatch'received by him." To him no 
c&nrnunication, either in writing or orally, had been made ex- 
cept by the telegraph. If Lundy had been sending his o a n  
message, he might have used .precisely the same language ; in 
which case there could hare beea no original. 

But suppose i t  be granted that the paper upon which the 
telegraph made its dots, is to be considered the original of the 
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xnesezge, which certainly it cannot be, and i t  had been pro- 
duced to the Oourt and jnry : of what use could i t  possibly 
have been ? I t  would have been necessary for Mr. Campbell 
to have attended and told the jury what the dots meant ; but 
this would have beeu a translation ; a copy would have been 
as incomprehensibIe to the Court grfd jury as the original ; for 
i t  would necessarily, in order to be a copy, have been in simi- 
lac dots. When, therefore, the witness says that this is a copy 
uf & telegraphic dispatch, he must be understood as saying, 
this message I sent'by telegraph to Weldon : and his state- 
ment was not a copy, bnt the thing itself, and as much an 
original as it could be, unless the message had been cornind-  
cated to Lundy in writing. Of an oral communication there 
can be no oopy. 

I t  is suggested, however, that the defendants ought not to 
be made to answer for words they never spoke : the telegraphic 
operator may mistake its language and send a message differ- 
ent from that he received. This may, and probably does 
6ccttr: such things often take place in courts of justice, par- 
ticularIy on trials for words spoken, and where the defendant 
aenies the speaking of t hed  as stated by the witness. Yet if 
the jury believe the witness, tho~tgh the latter mag have 
sworn falsely, either inadv4rtently or corruptly, the defendant 
is made t c  pay damages for words he never uttered. I t  is but 
another proof of the impel-fect operation of every system for 
eliciting truth, however perfect in itself, when its working is 
entrusted to imperfect beings. In the case of telegrapliic dis- 
pathhes, the danger of error is, perhaps, greater thah in any 
other mode 0.f comnlnnication ; inore caution ought, therefore, 
to be fakern by those who take advantage of them. They can, 
if they choose, always provide themselves with s eke& upon 
the workings of the mires, by  preserving a properv atfeqested 
copy of- the message they d o  sebd. If they fail to do this, it 
is their own fanlt. There is error in the ruling of the Judge, 
and there mu& be a venire be 

Fm  COB,^. Judgment reversed. 



CHIRLES' JOFINYQN AND WIFE ~ s .  WILLIAM D. ARNOLD. 

Oue who has been appoinkd an executor in a I\X, wlm did nd qpJ$ w re.. 
nounce, oannot set up an adverse possession ondera bdl of sale obtained before 
the testator's death, vntil some one qtmlifies as executor or adnrinistrator, no 
such adverse possemoll having Beglm in the life time of the testator. 

Whether if an adverse pssession had be.gm in the Ilfe tihe of the tt-stator, and 
was still continning, an aswet codd be given by the executor to the legatee, 
so as to enable h ~ m  to maintain a soir in his own name-Q1~ec.e. 

ACTIOX of D ~ X U E ,  fop Een, a slave; tried before his Honor 
Judge Xas~r ,  at the Fall Term, 1854, of Robeson Superior 
Court. 

Tile phiatif&, Jo Imon  and his wife Harriet, claimed the 
sbve in cjueation, under a clause in  tlie will of one Sololnon 
Arnold, by wl~icll it was beqneathed to tlie Se~ne plainfiff by 
name, thotzgh they had interma-rried preriotwly to die execu- 
tion of the mdl, 

TIie will was esaonted on tire 12th of 3f:trcIq 1,839, and ad- 
mitted to probate at January Term, 1847, of Mowe County 
Court. There was evidence tending to show that tlie d l 1  in 
question bad been deposited with the defendant, Williuln F. 
Arnold, and by hiln concealed from the knowledge of the es- 
ecutor, Henry, (who qualified,) frotn the testator's d'eatli, whicli 
took place the 94th of October, 1844, until about tile time of 
its being propounded, (January % e m ,  1847:) and co~icealed 
also from the knowledge af the pIai:&if&. 

The testator, Solomon Arnold, lived in the County of DJoorc 
at the date of tlie will, and co~tinued Iiis residence in that 
County until the year 1843, during which time Ile liatl posses- 
sion of Ben. I n  this year lie removed, with all his family and 
homehord goods, to the llo~ise of the defendant, in Cnmber- 
land, (carrying wit11 him, also, the slave in question,) wllerc 
lie died in 1814, as above stated, still liavirig possession of the  
slave injqwetion up to tlint time. 

Earvill Arnold, IIenry Arnold, and the defendant, William 
S. Arnold, were named exeeut-ors in tlie wifl, of wlwm Her- 
.rill died in the life time of the testator, and IIenry only, qual- 
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ified. Upon his qualification, the execdor assented to this 
bequest to the plai~tiffs who, in Octvhep, 1847, demanded the 
slave from the defenchnt, who refnsed to give hiln 11p ; and 
thereupon this aetion mas brmght on the 20tl1 of January, 
1S4S. 

Tlie defendapt clainled title to tlie shve in question, under 
a bill of sale bearing date in April, 1812; and insisted that 
his possession liacl been adverse to the plaintiffs title from tlie 
time of tlle testator's death, in 1S4-4, up to the bringing of this 
snit; and that tlieir cause of astion lvas barred by the statll-te 
of liiuitations. 

Tlie defendant also contended that as he was in tlie adverse 
possession of the slave at the time tlie executor gave his assent 
to the legacy, such mseqt wnq void and paesed no right t a  the 
plaintiffs. 

Upon the first point, his Honor held,, and so instructed the 
jury, that if tllc defendmt had tlie custody of $he mill i n  ques- 
tion, and concealed it, for a time, from t l ~ e  knowledge of the 
executor and tlle plaintiffs, the statute would not begin to run 
nntil after its discovery. 

Upon the second question, liis Eonor held against the de- 
fendants. 

Verdict for the plaintiffs, 
Defendant obtained a Rule for s veairo clc novo for error in 

the instructions of the Cowt in the matter above stated. Rnle 
discharged. Judgment and appeal. 

Strm~ye  and Z;c7Jy, for plaintiffs. 
J. G. Xhepped, for defendant, 

PEARSON, J. Upon the first point, we concur with hie 
IIonor ; but not for the reason assigned by Em. 

The Act limiting the time in wliicli prosecutions shall be 
conm~eneed for misdemeanors, has a p r o v i ~ ,  that in case tlie 
ofl'ender shall abscond or conceal himself, or the oflence shall 
have been committed in a secret w a ~ n g r ,  the statute shall not 
begin to run until the apprehension af tlie offender, or discov- 
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ery of the offence. The Act limiting the time in which civil 
actions may be brought, l ~ a s  no proviso to this effect, and it is 
settled, that no fraud or concealment will prevent tlie statute 
from beginning to rnn, at tile time the cause of action accrues, 
or the posscssion becomes adverse ; Bchaes v. TPillicms, 3 
Ired. 431. ITc~miltc?z v. Shqyercl, 3 Xur. 115. The question 
is, a t  what time did the defendant's possessiori become adverse, 
so that a cause of action accrued against; liim ? The case as 
made up, assumes that there was no adverse possession prior 
to the death of t l ~ e  testator. 

Thc defendant, as one of the exccntors appointed by his fatli- 
er's will, had a right, upon t l ~ e  death of the testator, to take 
the slave into possession, and Beep the possession nntil tlie will 
was admitted to probate, and tlie other execntor qualified and 
took letters testamentary. This doctrine is fi~lly discnssed, 
and the law is so settled, Arnold v. A~noZc7, 13 I r ed  171. 

As tlie defendant had a right to the possession of tlle slave 
under his father's will, his possession was not adverse, and 
nlothing that lie could sag or do could mike it so. His claiiii- 
ing him as his own propertyv under the deed amonnted to 
nothing : Tlicre can be no adverse possession, and onc can- 
not acquire a title by having pi-operty in possessiou, unless lie 
exposes hilililself by tlie fact of his possession, to an action by 
the owner or his representative : The dcfenclant could not, as 
esccntor of his htller, " suc himsclf" for claiming to llolcl the 
slave as his property under the deed ; nor could thc other es- 
ecntor sue hiin for doing so until thc letters testainentary wcre 
talien out; for had he kno~vn of the existence of tlie will, he 
would, until his qualification, have been but a tenant in coln- 
rnon with the defendant. The defendant's position is, that he 
acquired the title to a slave of his father which he hacl willed 
to tlie plaintiffs by reason of the fact that he had held posses- 
sion for more than three years, during no part of which time 
was he exposcd to a n  action? so there wonld hare been no 
error if his IIonor had iristrncted the jury that the statute did 
not begin to run yntil January Term, 1847 ; and as the writ 
issuecl in i548, the statute was no bar to the action. 
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?Ve h a r e  seen that the defendant eould.not have an adverse 
possession until tile other executor qualified : i t  does not fol- 
low that he then had an adverse possession, "@.YO facto;" for 
as  lie took the possession rightfidly i t  would seem that i t  did 
not become wrongfnl, and lie was not exposed to an action 
until a demand. The case does not state that the defendant 
ever renouncecl ; or that the executor who quaMed,  ever made 
a demand 5 or the time of his assent to tllc legacy : for these 
reasons, if the second question decided by his Honor was at- 
tended with any difficnlty we should not feel a t  liberty to de- 
cide it, upon the ground that i t  is not presented by the facts 
stated. But as i t  seems to have been assumed, that a t  the 
time of tlie assent, tlie defendant was in the adverse possession, 
we have no hesitation in saying that we fully concur with his 
Honor. 

The testator being in possession at  the time of his death, the 
title passed to tlie legatee by  force of the will, subject, only, to 
the right of the esecntor to hold it  until he gave his assent. 
When he did so, tlie title did not pass from him, bat  his assent 
amounted merely to an extinguishment of his right to witliholcl 
tlie title, if tlle 1)roperty should be reqnircd to pay debts. 
After his title mas t h u ~  extinguished, the title of tlle legatee 
related back, and lie held the property by  force of the will, 
and not of the executor's assent. LiZln~d v. Reyndcls, 3 Ired. 
366. The assent of an executor, therefore, does not in any 
pr t i cn la r  fa11 within the reason of the rnle, that one cannot 
transfer title to property whic l~  is in the adverse possession of 
another ; for the same reason i t  has never been coi~siclered as 
corning within the operation of the statute, whiuh requires all 
transfers of slaves to be in writing. 

Whether, if there be an adverse possession a t  the death of 
the testator, the executor can a s s e ~ t ,  so as to give the legatee 
the right of action, and is not bound to reduce the property 
into possession before lie can give his assent, i s  a different 
question, as to which we express no opinion. 

PEE CURIA~I. Jndgment affirmed. 
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DOE ON 'PHE DEMISE OF JOHN MORRISON vs. CALVIN J .  COOK. 

The Act of 1830, conhrning the burning of the Court House of Hertford county, 
made applicable to the County of Montgomery by Act of 1844, only rclates to 
such derda aewere in existence at ihe time the Court Houses of these coun- 
ties were burnt. 

ACTION OF WECZ%EST, tried before his IIonor J n d ~ e  ~ [ A S L ~ ,  

at the Fall Term, 1854, of Moatgo~nerg Superior Court. 
The plaintiff's hssor offered in evidence a deed executed by 

Jo l~ t i  L. Christian, late sheriff of Nontgo~tiery, bearing date 
the day of Rfareh, 1845, to him for the lam1 in  question, 
in which was recited a jndgnicnt before a justice of tlie peace, 
in favor of the plaintie's lessor, against Edmund Cook a d  
Mastin C. Williamfi, and execution on said judgmerd, and a 
levy made of tlie same on tlic Iand sued for. And that a um- 
clitioni exponas llad issued from July Term, 1S-l-8, of Mont- 
gomery County Court, cointnanding the then sheriff to sell the 
lands levied on to satisfy tlle 11laintift"s jndgnient aud costs. 
Upon wliicli veadi. expo. tlie sllerifl, in October, 1S49, hat1 
sold said Iand, arid that the l~laintiff's lessor l i d  lreco~lte the 
purcl~aser upon which tlie rlecd was rnade. 

The plaintiff's lessor t l ~ c n  proved that the dcfend;u~t Calvin 
J. Cook, was in possession of tlic premises, m d  tliat 11e ac- 
lc~ io~ledged  that he entered in under Mastiri C. IVilliakris, olie 
of tlie tlei'eiidsnts, in the exoention named in  tlie slleriE1s clew1 
aforesaid. I l e  the11 offered in evidence the 2nd section of 
t l ~ c  private Act of' Asse~nbly, passed in tlie yew 1831, in rela- 
tion to supplying proof of the records destroyed, by the bnrn- 
i r g  of the court house of ITertfi~rd county, as follows, to wit : 
" That in all cases Ilc~,eafeer., when any person shall produce, 
and offer ill evidence, any bill of salc for shvcs or ollier pro- 
perty, or a clcecl for lancls, 1)nri)orting to be executed by auy 
attorney, or Ly virtue of a power, or by any sl~eriff in virtue 
of arly esccution fronl ariy Court of t l ~ c  county of' IIertforcl, 
or Ly a clerk or master under a decree, tlie production of such 
bfll of sale or deed for lar~cls, shall be held arid dee~ned,prlnzu 
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facia cvidewc that there was a valid-power of attorney, j~idg-  
went and execution or clecree autl~orising such sale, a i d  that 

'in such cases, i t  shall not bc necessary to prodnce the said 
1)oiver.of attorney, jndgmen.t and execution or decree or :i copy 
thereof, h t  such bill of sale or deed of lands s l~al l  be prima 

fkczk  c v i d e n ~ e  of the title, so f ~ r  as the title could in law I J ~  
transfel*red, in case the jntigrnent and execution, p o m r  ofattor- 
]icy or decree, llad been blio~rn i ~ i  crideuce ;" also, the Act 
passed in, 1814 npd 1815, lnaliing the saicl IIertf'urd Act ap- 
1~1ic:tLlt: to the bnrning of the recorcls and coort house in 
Alon tgo lne~ ,  in Xxrc!~, 1813. I I e  then stopped his ca>e. 

r.7 l l l e  defei~dant's: cot~nsel contended that, innslnucl~ as the 
dieriff's clcccl was csecuted in 18  f 5 ,  tlirec years after tlic burn- 
ing of the records i n  Xoytgon~erp, and when the said sheriff 
was out of opicc, i t  was necessary that the plnintiff's lessor 
bl~ould prove, 1 3 ~  evidence, the esistcnce of the r e c o d  recited 
i n  the dced, a r d  that the dced ilself was 110t2~P~7:~~6 Ji~cicc evi- 
clc~lce of st~cli rcwrd,  accordir~g to tlie provision of the said 
211(1 section of the Ilcriforcl Act as af'urcsaid, as t l ~ e  deed 
:dlntlctl to in saicl scctio~l, uiust be one iilade wliilc the record 
itself was ip existence for tile d1erifT7s i~spec t io~ i .  

T!ie Court was of a different opinion, t l~inbing tlie deed s ~ f -  
ficieut.in f'oi~n, and the recitals therein of' the jndglr~crit, execn- 
tion, &c,, to be cvidellce Ly virtue of the Acts of i l s s e ~ r ~ l ~ l y  
ldc r ied  to, of the fvrirler existerm of wid records, and the 
jury being so ndvised, ga1.e verdict for plaintiff. 

r 7 l l ~ e r c  was a rule which was discl~arged. Judgment and 
npycal. 

xdZy, for plaintiff. 

C. C. Jfen~lcnhell, for clgfendant. 

I:.Y~.TIX, 3. The qnestiorl in this case depends 11pon the 
proper copstruction of the Act of 1831, clrnp. 06, crltitled " an 
Act in addition to an Act  passed a t  the last session of the 
General Assembly s f  this State, in relation to the b~uming of 
the rccorcls of the county of IIertford ;" the provisions of which 
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were applied by the Act of 1844, chap. 53, to the oomty of 
Nontgomery, the records of which had been tllm recently 
burnt aim. " There we," says Mr. Jnstice Nackstone, '' three 
points to be considered in the construction of all remedial 
statutes ; that is, how the common lam stood a t  tlie making of 
the Act ;  what t l ~ e  n~isellief was for ~vliieli t l ~ e  common law 
did not provide, arid what remedy the l'arlian~cnt hat11 pro?-i- 
cled to cure this miscliief. And it is the business of the Jntlges 
so to construe tlic Act, as to s n p p r m  the lriiscllicf and advanco 
the remedy ;" 1 Dlack. Corn. 87, citing 3 Itel). 7. Co. Litt. 11 
and 49. Now, with regard to the statutes under consideration : 
the comn~on law required as eoidcncc of title, under certain 
circ~lmstanees, tlle production of certain records ; the mischief 
was, that those recorcls had, iu tlie coulity of Montgomery, 
been entirely destroyed by the burning of the court house, so 
that they could not be produced ; and tlic remedy provide$ 
mas, that a party claimed under a deed for lands execu- 
ted by the sheriff', by virtue of an execution from any Court 
of the said county, the prodoction of t l ~ c  deed should Lo 
priuca fucia evidence, that tlccre was a valid judgtpent arid 
execution, autliorising tlie sale without the production of tile 
record of tlie judgment and execution, or a copy tlrereof. 

We think i t  allnost certain, that tlic mischief in the contem- 
plation of tlle Legislature, and that agxinst wl~ich t h y  in- 
tended to provide, was the loss of records 11pon which the 
validity of deeds then in existence depended. Snoh deeds 
could hardly be founded, as t6 their recitals, citlier in mistake 
or fiaud, because tlie means of detecting it were easily access& 
ble to the party to Le affected by it. The law-makers could, 
in this view, confidently extend to those claiming under the 
deed, the rernedy which they did provide, without fear Af 
doing injustice to others. But if tlie rernedy is to be as broad 
as is contelded for by the plaintiff, there k very little, if any 
security for the rights of others. The officer throu&.miatake, 
a? fraud may, by executing deeds at any time, and maltir% 
therein what recitals he pleases, deprive an owner of his lands 
81: him, to great trouble and expegse in rebutting t h  pm'- 
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9 m  facia;. case which the law sets up against him. This seems 
to us to tre so manifestly unjust, that we cannot believe it  was 
60 intended bg the Legislature. I n  this very case, the defend- 
ant is sought to be deprived of his land by the acts of a man 
w l ~ o  mas out of office-and who professed to remember, and 
undertook to recite jodgnients and execmtioas two years after 
the records liad been destroyed. We think that the Judge 
erred in his constructiyn of tlie statute, and that in conse- 
qlience of such erroi., thekdefendal-tt is entitled a venire de 
71.OVO. 

I'm CURIAM. J~~clgrnen t reversed. 

JOHN F L A N N E R ,  EX'R., c t  al., as. WM P. MOORE. 

Property held by copartners in a tradingfirm, is not the subject of suit for parti- 
tion under the Act of 1829. Nog will it become 60 by the rights of the copart- 
ners passing into other hands. Such rights can only'be, with propriety, dcalt 
with in a Conrt of Equity. 

A dissolution of a copartnership without a settlement of its aff'*irs, does not con- 
vert the members of the firm, or tlie purchaserspf the partnership rff'ccts un- 
der them, into tenants in conimon, so as to  authorisc a proceeding under the 
Act  of 1829. 

PICTITION for the sale of a slave, for partition, tried before his 
Llonor Judge CALDWELL, a t  the Fall Term, 1854, of Craven 
Superior Court. 

The slave in question had belonged to the defendant, and 
by hirn sold to one Prentiss, who wae a partner with one Mas- 
ters in a tannery, called the Linden tannery, and there was 
evidence that lie had bcen put to work a t  that business, and 
hail been treated by both the partners, in some respects, as 
copartl~ersl~ip property. The plaintiff8 allege in their petition, 
that Prentibs and hIaster6mere tenanb in common of the slave 
Daniel, that they l~nrcl~ased, npder a deed in trust made by 
l'rentiss, in September, 1648, his half of the property; and tbat 
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tlie defendant having purchased that of Masters, they became 
tenants in common likewise; and they pray a sale and division 
of the proceeds. 

Tlie defendant denied in his answer tliat lie held as tenant 
in comnlon with tlie plaintiffs, or that they have any interest 
i n  the slave Daniel. I I e  avers that the slave was partnership 
property, and that as sneh, any sale made by I'rcntiss for his 
own entolument, was a fraud on the rights of the firm, and 
therefore void: that Prentiss' interest in the said slave had 
been sold by executions against him and purchased by the 
defendant Before any assignment OF transfer of his rights in the 
same to the plaintiffs. I Ie  alleges fr~rther, that lie purchased 
Nasters' interest in the slave in q~testion, arid afterwards find- 
ing that the firm was largely in debt, and tliat this property 
was still subject to tliesc clcLt8, in ordcr to remove the iucum- 
l~mnce ,  lie paid of€ and discharged the debts of the copartner- 
ship, and that this mas done before the filing of this petition. 
I I e  also avers in his answer, that the interest of tlie said Pren- 
tiss in the slqve Daniel, had been couveyed by a deed in trust 
to one Bishop, dated November, 1818 ; and tliat lie had pnr- 
chased under tlie sale of Bisliol), and held Prentiss' interest 
in  Daniel by this title also. 

Upon the plea of tlle defendant, that he was not a teuan't 
in common with the plaintiffs, of' the slave Daniel, tliere was 
an issue taken, and  as sub~rlitted to the jury on tlie trial of 
tlie canse. 

Upon the trial of the issue, his IIonor llelcl "that the defcrid~ 
ant acqnired no interest in said Daniel by the sheriff's sale, 
and that none was conreycd I)y the deed from Prentiss to the 
said Bishop: that i t  was not ilnportant whetlier ttie said Dan- 
icl was held by the original owners as tenants in common or 
copartners, that the deed of September, 1S48, operated as a, 

dissolution, and that tlle equity insisted on did not appear; and 
if it did, i t  could not be noticed in this Court." To tliesa in- 
~ t r ~ l c t i o n s  defendant excepted. 

Verdict for tlie plaintiffs. 
Judgment and appcal. 
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J. F. B r y a q  for plaintiffs. 
DomzeU, for defendant. 

BATTLE, J. Tlie Act of 1829, chap. 17, re-enacted in 1836, 
1 I2ev. Stat. chap. $5,  sec. 18, nuthorises one tenant in com- 
mon of s l a ~ e s  to file a petition, either ijl the County or Supe- 
rior Court against his co-tenant for the purpose of obtaining n 
partition of such slaves either specifically, or if necessary, by 
a sale of them. The piesent suit is a proceeding under tliat 
Act, 1,ut tlie clefentant in his answer, denies that the plaintiffs 
have any interest in the slave in question; and, if that be not 
so, he insists that plaintiffs' interest is tliat of copartners, and 
not that of tenants in coinn~on with him. The testimony given 
on the trial shows, or at least tends to show, tliat the original 
owners from whom the present parties claim, stood towards 
eacll otlier, with regard to tlie ownership of the slave, in the 
relation of copartners, instead of tenants in comnlon. IIis 
IIonor in the Court below, lleld that it made no difference whe- 
ther the original owners as copartners or as tenants in com- 
mon, for that the parti~ership had been dissolved, and that the 
equity which one of tlie partuers might have laad against the 
othor as to the settlement of tlie partnership and tlie disposition 
of its effect,., could not be noticed in a court of lam. The qnes- 
tions t l~en  are 1st. 1Vlie.ther tlle present parties have become 
tenants in coinirion by their pnrcliases respectively from the ori- 
ginal partners? and Snclly, if tliey have not, but have become 
thenlsel~es copartners of tlie slave, whether as such, one of 
the parties can sllstain this proceeding against the otlier for a 
partition ? 

W e  think that 110th questions must be decided against the 
plaintiEs, upon principles wliich have received the sanction of 
this Conrt. In T1wu3weU v. l?oscoe, 3 Dev. Rep. 50, HEN- 
ncnsox, C. J. said, " I t  is true that the purcl~aser of partner- 
ship property under a$. fa. against one of the partners, stands 
in the place of sucli partner, and can only claim so far as the 
article purchased extends, what that partner could claim, that 
is, a share in tlie profits, or rather surplus, after the payment 
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of tlio debts of tlie firm." So of a sale by one of tlie partners 
of an article belonging to the partnership for the payment of 
his own sepnrate debt, KUFZIX, C. J. said, " that as respects 
the riglit to the tliilig sold, the assiguee stands in the shoes of 
his assignor," TLUs v. 3Iitcl~eZZ, 1 Ire. Rep. 48-1. Both these 
cnses llave been referred to, and r~cognizecl as authority in the 
very recent ones, l'levi?~s v. A'akci~, 11 Ire. llep. 201, and 
K~wn v. I l imcy ,  1 Jones' Ptcp. 361. 11s tlie p!aintiiTs and 

defclidarit then, upon their respective pcrchnses from the ori- 
ginal o~vners, wllo, in this nrgnn~cnt, are to be tnlxn as part- 
ners, stood ~.espectively in the place of their assigiiors, they 
niust stand to\v:~rcls each other as partners, and riot as tenants 
in  co~i~nlon. If this be so, tllen it is said by EGFI~~X, C. J., in 
L'ai~d v. l'uirc7, 1st Dcv. and k t .  Eq. 530, that " there can 
be no clivision of partnership proyerty until all the accounts 
of the partncrsliip have been taliell and t l ~ c  clear iiiterest of 
encli pnrtlier ascertainctl." The reason of tliis is stated very 
fully A I I ~  clearly by tlic sxn~c ~ n ~ i n e i i t  Judge, in TlTeZls v. 
iUifchcZl, ubi aJy,i'cl, &' Tile tlif-fcrence 1)etwecn tei~nnts in coni- 
~ n o n  and partners, is csllibitccl more yl:hly, when it is con- 
siclcrcd w11:it ~wi~cd ic s  persons stnntiing in tl~nsc rclations re- 
spcctivcly 11:~vc agnilist each other. If a t~ii:lnt in co~nnlon 
destroys tlie cl~nttcl, or, as solnc tliinl:, if he sell tlie whole, llis 
fellow inay have trover or trespnss against 11iin; but i t  is clear 
batween partners, tliose actions do iiot lie : nor indeed, ally 
others at law. I3vcry thing rests in conficle~lce between part- 
new, and lies in account mllilc tllc partnership continues, and 
if one of the111 sell, or take, or destroy the joint effects, all t l~a t  
can bc cloiie is to c11.u.g~ to bin1 the ralne in account. The 
interest of partners in particular cl~xttcls cannot be determin- 
ed by the rinlnbcr of tlie partners, or their slinres of tlie profits, 
nor can any one of tlienl claim a division of specific arti- 
cles:. a11 account must be taliell of the wliole pnrtnersl~ip, so 
as to ascertain the clear interest of each partner: until such 
accowit bc taken, it cannot be told whether the partner, who 
for his benefit sold or consumed the yart~ership property mas 
not justifiable, inasmuch as his irlterest in the joint stock may 
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have exceeded tlie value of the prope~y."  After some re- 
marks about the difficulty of settling controversies between 
partners in a court of law, he concludes thus': " As a court of 
law thus finds itself incapable of ascertaining the rights of the 
partiee and doing justice between them, it ought not to assnme 
the jnrisdiction for any purpose, but leave the whole sul>ject 
to that tribnnal which can administer exact jnstice in the 
premises." 

I t  is very clear from these authorities which are founded in 
reason and good seiise, that Prent i~s  could not have sustninecl 
this proceeding against Masters, fur the sale and partition of 
of tlie slave Daniel, provided they held him as partners; and 
it seerns to os cqnally clear, that those who pnrcl~ased their 
interests respectively in tlie said slave, must be governed by 
Clie same rule. The Jndge erred in charging otherwise, and 
there mnst be a vaz ire de novo. 

( ~ I ~ I A M .  Juclgment reversed. 

A. W. BURTON, SOLICITOR, UPON THE R E L A T I O N  O F  JACIiSOli 
\V. REEVES os. JOHN E. PATTON et nl. COMMISSIONEm. 

A n  information io the nature of a quo wmmnto may be filed agrninst pub!ic 0%- 
eels after the expiration of their office, where their conviction is nccessury .tu 
invalidate their acts, wl~en  such acts arc of public concern, and are intel~ded to 

confer rights upon others. 
Therefore, held that snch a procccding a p i n s t  commissioners appointed by an  

Ac t  of Assembly, to purchase a town site nnd to lay otF and sell lots, is not too 
late after they have professed to net, and l ~ a v e  professed to porforrn every par- 
ticular duty presciibod by the Act. 

Persons who have bceu regarded as pnblic officers for a greater part of the time 
during which the office existed, and whose acts are recognisctl by o t k r  public 
functionaries, must be taken.to be officers d e  facto,  and their acts will be re- 
garded as valid, ul~less declared othc!$sc by soqe  competent tribunalin a pro- 
ceeding directly upins t  tl~cln. 

Tr~rs was an ~ s ~ o n x i n o x  in the nnture of n, pzto zotcrranto 
against the dcfendniita, nlicging that by usnrpntion and with- 
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out legal anthority,%liey were proceeding to lay off and sell 
town lots in the town of Harshall? iu the county of Madison, 
ucder an Act of Assembly, passed in the yeay 11852, brougl~t 
to this Court by an appeal from the Superior Court of Madi- 
son county. 

Tlle defendants filed a written statement of facts which i s  
agreed to be treated as a special plea, tlie substar~ce of which 
appears from the opinion of the Coort. 

Upon consideration of the case in the Court below, his 
IIonor being of opinion agaiwt the plaintiff, dismissed t h e  
inforn~ation, from which judgment, he appealed to this Court. 

J I e ~ r i n ~ a n ,  for plaintiff. 
TTilliams and N. TP. T o o d j r ,  for defendants. 

BATTLE, J. The pleadings in this case eshibit. a defect, 
~vhich we deem it not improper to notice : tlie defense ought 
to hare been made by way of plea, instead of milswer: Cole 
on Crirn. Inf. and Quo Warranto, 204, (53 Lam Lib.) 1 Rev- 
Stat. chap. 97, eec. 1 ; State v. IIc~rdie, 1 Ire. Ilep. 42. But 
the counsel,, by a written apreeunent, filed in the cause, have 
waived all oL)jections on account of this defect, and have re- 
ferred the matter to the Court to be decided upon its merits 
on tlie inforination and answer. 

We are to take the answer then, w a special plea in bar: 
and the case nlade by tho pleadings, and some admissions of 
the parties, i.s this : 

The Legislature by an Act passed in tlm year 1852, ch. 17, 
entitled "An Act to appoint comn~issioners to locate tbe town 
of Marshall," appointed '' Joseph Catliey of the county of Hay- 
mood, Williairr rLescor of the county of Caldwell, Gen. Alxey 
Bnrgin of tlie county of McDowell, Leander S. Gash of tho 
county of Henderson, Col. George Bower of the county of 
Aslie, Francis P. Glass of the county of Barlte, and Dr. Co- 
lumb~ls Mills of the county of Rntlierford, commissioners, t~ 
select a site for the location of the town of Marshall, in tho 
county of Madison, with power fur any five of them to act." The 
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third section directed these commissioners to obtain by dona- 
tion or purchase, a qnantity of land, not less than fifty acres, 
for the use of the county, and to take the deed or deeds there- 
for to the county of Nadison, or to tlie chairman of the county 
court, for the nse of the county; "and to file with the clerk of 
the county court of said county, a statement of their decision." 
The fourth section appointed tlie defendants co~rin~issiouers to 
lay off and scll the lots in the toyn to be located on the lalids 
purchased by the coinmissioners herein before named, or any 
five of them, and to take tlie Isotids for the purchase money, 
and file them with the clerk of the county cburt for tlla use of 
tlle county. Cy the fifth section any three of tlienl were an- 
tliorised to act; and ally one or more of them, neglecting or rc- 
fusing to perform the dr~ties enjoined, were made liable to be 
indicted, and upon conviction, to be fined at tlie discretion of 
tlie Court. 

After the 17th day of February, 1853, the defendants wcro 
notified tlint an instrument of writing, bearing that date, was 
filed in the oEce of the clerk of the couuty court of Madison, 
in the words following, to  it: "Tlie nndetsigned comniission- 
ers, appointed by act of the Legislature at the last session, 
having proceeded according to the said Act, as explained by a 
member of the Legislatnl.c, to nn esa~nination of a11 the loca- 
tions near the centre of the county of Nadison, after a careful 
examination, and a patient Ilearing of all the partics interested, 
have agreed npon a location for tlie town of Marsliall, on the 
lands of Z. 13. Vsnce arid Samuel Chunn, securing by title 
bond in the snnl of five thousand dollars, fifty acres from 
Vance ; and a conveyance from Cliunn for a tract adjoining 
Vance, for about fifteen to twenty-five acres, which will be 
more fully understood by a reference to said title papers, all 
of which respectfully reported to tlie worshipf~d co~lrt  of 
pleas and quarter sessions of Madison eounty, and those whom 
it may concern. 

N. B. W e  liergby constitntc Wm. Willian~s, Esq., Attor- 
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ney at  Law, our agent to take the deeds from the said Vance, 
or to have the same properly executed. 

WN. A. LENOIR, 
ALNEY BURGIK, 
J. CATHEY, 
F. P. GLASS, 
C. 31. STEEP." 

The deed from Vance was s~tbseqnently taken by the agent 
for these commissioners, and then the defendants proceeilecl 
to perform tlle duties enjoined by the Act, by laying off and 
eelling the lots on the land purchased by the colnrnissioners 
on the French Eroad river, near tlle residence of Adolplins 
E. Baird, and had completed all that was required of them, 
before the information against them was filed. 

Two objections have been made by the counsel for the cle- 
fendants against this proceeding, for which it is contended that 
i t  ought to be dismissed. The first is, that the defendants 
were not in the exercise of any office : that they mere fqlncti 
ojjicio, and that therefore an information, in the iiature of quo 
wccrrmto, was too late, and wonlcl not lie. 8econdZy: Thxt 
the persons who located the town of 3farshall by purchasing 
lands, taking the deed therefor, and filing a statement of tiieir 

a ison, decision, in the office of the clerk of the county court of M d' 
were cosn~nissioners de fixto if not c le jzwe,  ai?d the defendants 
had no right to question their autllority ; but mere bounci to 
consider their acts as valid. and conseqbently must be jnsti- 
fled for having clone so, until by a proceeding directly against 
such commissioners, it shall be adjndged that they usurped 
ed their office, and acted without authority of law. 

To the first objection, the opinion of the Judges, in the case 
of Bex v. IIarris, 6 Adol. and El. 475, (33 Eng. C. L. Iiep. 
117) referred to by the plaintiff's co~~nsel,  is a decisive answer. 
I n  that case, LITTLEDALE, J., remarked that, there have been 
instances in which an inforination has issued after the office ex- 
pired, where something done in the office would have affected 
the general administration of affairs in the borough." And 
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COLEKI~GE, J. ,  added, " In  Bex v. the Alc7ermk.n of Arew Rnc7- 
nor, 2cl Id. lienyon's Notes 498, the conviction of the oflicer c7e 

fclcto might have become necessary as evidence to invalidate 
the title of otlier members of the corporation claimink tlirougll 
Iiim." I n  the present case, the ~nanifest object of proceeding 
ngainst the defendants, is by the conviction of them, to inrali- 
date the acts of those who are going on to erect a court house 
and $tl~er-public buildings, and thus to fix the town of Mar- 
sllall upon the site selected by the comnlissioners of location. 
With that view, the information does not come too late. But 
that proposition necessarily suggests the enquiry, whether the 
relator has sel.ected the proper persons againsk whoin to pro- 
ceed 2 

And this brings forward for uonsideratian the e,eaon.cl objec- 
tion, wl~ich, we think, is as decisive against the plaintifX, as the 
first is for him. 

I n  the case of B u r k e  v. i%Zidt, 4 Ire. Eep. 355, i t  was 
decided tllitt the acts of officers de facto are as effectual, as 
far as t!~e rights of third persons or the public are concerned, 
as if they were oficers c7e j w e .  I n  delivering tlie opinion of 
the Court, the Chief Justice, RGFFIX, very ably reviewed the 
whole sul~jeet, and showecl beyond doubt, that tlie conclusiori 
arrived at  by the Court, was supported as  strongly by authori- 
ty, English and American, as by reason and public policy. It 
map adinit of doubt, say the Court, what sllall oonstitwte an 
oEcer de fuch  in different cases. The mere assun~ption of 
the officcr by perforrrling, one7 or even ~ e v e r a l  acts, appropri- 
ate to it, without any recognition of the person as o f h e r  by 
the appointing power, may not be sufficient to constitute 11inl 
an  officer cie facto. There must, a t  least, be  some colorable 
election and induction into ofice a6 o r i g i ~ z e ;  or so long an 
exercise 05 the office, and acquiescence therein of the public 
authorities, as to afford to the individual citizen, a presump- 
tion strong, that the party was drdy appointed, and therefore, 
that evcry person might compel him, for the legal fees, to do 
his bnsiness, and for the same reason, was bound to snbmit to 
his authority as the o f h e r  of the conntry. A public office 
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is to be supposed necessary for the public service, and for the 
convenience of all the various members of the community, 
and therefore, that it will be duly filled by the public author- 
ity. Where one is found actually in oftice, and openly and 
notoriously exercising its functions in a limited district, so 
that it must be known to those whose official duty it is to see 
that the ofice is legally filled, and also that it is not illegally 
usurped, and when this goes on for a great length of time, or 
for a period which covers much of the time for which the 
ofice may be lawfully conferred, it would be entrapping the 
citizen and betraying his interests, if, when he had applied to 
the officer de fncto to do his business, and got it done, as he 
snpposed, by the only person who could do it, he could yet 
be told, that all that was done was void, because the public 
had not duly appointed that person to the office, which tllc 
the public allowed him to exercise." The above remarks ap- 
ply more particularly to officers of a greater or less permanent 
character. But they may be applied with equal force to those, 
who, like the commissioners in the present case, had but a 
single duty to perform. IIere the commissioners were ap- 
pointed by the highest public authority, the Legislature, for 
the sole purpose of locating the town of Marshall. In doing 
this, they were required to select a site, purchase lands, and 
take deeds therefor, and file with the clerk of the county court 
a statement of their decision. Certain persons, professing to 
act under the authority of the Legislature, and some of whom 
were, without question duly appointed, proceeded to act rts 
commissioners, and did perform the duty required of them as 
such. The defendants were notified of the statement of the 
decision of these persons, professing to act as commissioners, 
being filed with the clerk of the county court, which was to 
be their authority for proceeding to lay off and sell the town 
lots : Could the defendant question the validity of the act of 
these persons, when it had been recognised by the clerk of 
the county court ? Were they bound to dispute, at  the risk of 
being indicted and punished, what no one else had disputed ? 
W e  think not. As  to them, the persons professing to act, and 

9 
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acting ns commissioners, must be regarded ns sucli cZc! facto, 
if not cle jzcre. Tllc I~tforlnntiorl itself attacks the defendants, 
by calling in question the validity of tlie power of tlle com- 
miasionere of location. Tile relator ongtit to have proceeded 
directly against tl~ern in thc iirst instance, aud mt i l  that be 
done, and tliey be convicted of usurpation of power, tlic do- 
ings of the defendants must stand nnirnpeached. In coming 
to the conclusion, tliat the Information mast be disn~issocl, we 
havc not, as will be secn, noticed tlic proeccdi~lg of t l ~ c  prsons 
professing to act as com~nissioners, on the 14th day of Jauuary, 
1854, and thereby to ratify and confirm the locfition first 
made. Whether t!!at will avail any tlling in an Iufi)rination 
against the colnrnissioners of location, is not for us to say. 
Wc  hnvc pcrf'ormcd our d u t y  to this cnsc, when we declare 
that tlie 1,rcl;cnt Inforlnatioli cniinot bc sustained, and that tlic 
juclg~~~elit  dialriissi~lg it must be aflirmed. 

P>:n Ccnr~az. Judgment affirn~ed. 

BUFFALOW A N D  COOICE 2.8. STUART PIPXIIN. 

%'he maker of n promissury note, not fur accommodation, is not Iiable for costs 
i~~cur rcd  by thc p y c e  i n  dehnding o  stiit brought against Ilirn by an endorsee. 

Awear, from the Snl,erior Court of Wake county, at tllc 
Fall Tcrlii, 1854, his IIolior Judge EI,LIS, presiding. 

The f'ullowing case agreed was subnlfttecl to his Eonor: 
Tlic clcfcndnnt exccntccl liis promissory note to the plnintifls 

as partncrs in trado, who c ~ ~ d o ~ ~ s c d  i t  to ,z third person. Suit 
was brouglit on the note  g gain st tilo present plaintif% as en- 
tlorscrs, and against the p~~escnt  defendant, by tlic endorsee. 
'l'lic writ was returned executed as to the plaintiffs, but return- 
ed !uon cst iwvnu!u,- ns to this clcfend:u~t. At  thc retui-n term of 
tlic Court a nolh proscgui vr:,s ci~telxx! ~zs to this dcfmdant. 
Tllc 1)wmnt l~laii~iiif:~ put ill 1)Icas to tlle actiun, and at n subsc- 
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quent tern1 jtldgnient was rendered against them on their 
endorsement, for principal, interest and cost, which they paid. 
Afterwards tlic defendant paid to the plaintiffs, Uuffalow and 
Coobe, the principal and interest of tlie judgment, but rehsed 
to pay the costs accruin:; thereon. For this refusal, this action 
is brought. 

On consiclelittion of the case agreed, liis IIonor, being of 
opinion with the plain tiffs, gave j udgnmnt accordingly, and 
the defendant appcalcd. 

Busbee, for p!nixitiffs. 
I Zi&r and IT. C. Jo~m, for defendant, 

Nmr, C. J. The defendant is not liable to pay tlic demand 
upon which he is sued. I-Ie was the maker of a prcnaissory, in 
which the plaintiffs were the payees; they endorsed it over, and 
being sued by the endorsee, tlie amount now claix~ed by thein 
as costs was expcuded in defending that suit. By their en- 
dorseinent the becoinc the sureties of the maker, and 
as such, were at liberty to consult their own sagty, by paying 
np the note, when it came to maturity, without waiting for a 
suit, for it was not necessary for them to stand a suit, in order 
to cllargc the principal. Sedgwick on Darnages, 826, Craig 
v. Craig, 5th Raw. 101, a d  1Fynne v. Brook, do. 106. In 
Dawsofi V. Morgan, 9th Bcr. and Crc. 618, it is decided, 
that the endorser of a reguZar bill of exchange, who has 
been sued by tlic endorsee, is not entitled to recover from 
the acceptor, tlie costs incurrd  in such suit; tllc Cpurt say, 
upon tho ground, that there is no privity betwccn them. BAI- 
LEY, Justice, in reply to Mr. Patterson, who had referrccl to 
tlio case of Smith v. Dudley, 4 Term, 601, and to Jone6 v. 
Brooks, 4 Taun. 464, said, tlrere " the bill was accepted for 
the accoirimodation of the dmver. There was a bargain be- 
tween the parties, that the draver of the bill should indemnify 
tlic acceptor. No case goes the length of saying that every 
l)crson, who is sued uyvn a bill, is entitled to rccovcr again@ 
the accel~tvr tlie cvzt, c ~ f  t l ~  suit." Aud Lord TE;NTEBDIOPI, 
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Chief Justice, in delivering his opinion, says, " What privity 
is there betwcen the endorser and thc acceptor ? What obli- 
gation is t lmc  on the acceptor, except that raiscd by the cns- 
tom of merchants 1 That custom doos not give a riglit to the 
endorser to recover the re-exchange, much less costs incuwed 
by him i n  a n  action on the bill." To tllc same point see i?&y 
v. Phillips, Pctcrs 0. C. 350 ; and in Simpson v. G T I $ ~ ,  9th 
John's. R, 131, it is dccided tlint the mere fact of the maker'e 
drawing the note, docs not imply a promise to save the payee 
liarmless from all costs and charges, that lie, as an endorser, has 
incurred. In order in any such case to subject the maker, there 
must be a contract fur an indemnity, on the making of the 
notc or endorsement of the bill. M& v. Ilirh, Cowen 618. 
But the principle of express indemnity does not apply betwccri 
the accommodation receptor af a bill and the drawer, and the 
accornrnodation endorser ~f a proniisory note, as it docs to the 
surety of an ordinary noto; Sed'k. 325, and cascs cited. InSbr& 
v. xaZZoway, 11th Ad. and Ellis 28, Lord DEWMAN says, "no 
person has a right to inflame his own account against another, 
by incurring additional expense, in thc unrighteous resistance 
to an action which he cannot defend." This is not an accom- 
modation notc. Tlio judgnient below is rcvcrsed, and judg- 
ment on tho case agrccd, for the dcfcndant. 

RULE BY THE COUET. 
IREDELL ON EXECUTORR, may bc road by applicantp for license, at thcir option, 

instead of the authors now required. 

-:o:- 

MEMORANDUM. 
The Hon. SAMUEL I. PERSON, of Wilmington, who had rwewed tbe temporary 

a*ntment of Judge of the Snprrior Courts, by the Govermr and Council, Was 

appointed to that office by the General A~sembly, at its l$%t rre@b& in tho place 
of Judge &nu, &signed 
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P. A. R. C. COHOON vs. RUFUS K. S P E E D  AND OTHERS. 

Where a Justice of the Peace has not jurisdiction of the subject matter,.his 
warrant is void and will not protect the officer who acts under it, nor the Ma- 
gistrate himself. 

A Justice of the Peace has no power to issue a warrant to search for a runaway 
slave. 

h ~ r o x  of ,rnmrhss, tried before his Honor Judge PERSON, 
at  the Spring Term, 1865, of Pasquotanli Superior Court. 

Nattliews, the town constable for Elizabeth City, applied to 
Speed, the justice, for a warrant to search for, and arrest a 
runavay slave, supposed to be concealed upon the premises of 
the plaintiff: the warrant was issued, and under i t  the defend- 
ant, Natthews, assisted by one Ilay, broke open the door of a 
stnl~le which opened into one of tlie public streets of the town 
of Elizabeth City. The breach was effected by tlie defendaut 
Aiattliews, standing in the street and pnlling out a staple with 
his fingers, but he dicl not enter tlie stable any forther, nor 
dicl ally oue by l ~ i s  authority or command. 

IIis Honor charged the jury that the warrant was no pro- 
tection, and that the acts alleged by plaintiff constituted a 
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trespass, and that the magistrate who issued the warrant, 
though not present when the stable was opened, as well as the 
cvnstable and those aiding him, would be guilty upon these 
acts, if established to their satisfaction. Defendants excepted. 

Verdict and judgment for the plaiutiff. Appeal. 

Jordan, for tlie plaiutiff. 
Pool, for the defendants. 

NASH, C. J. There can be no doubt that the acts com- 
plained of will support the plaintiff's action, unless the defencl- 
ants were justified by the law in committing them : the draw- 
ing of tlie staple of the stable door by Matthews, or by any one 
else acting in concert with him, or by his direction, was an act 
of violence in itself: i t  made uot the slightest difference that 
the side of the stable, containing the door, was on the line 
of the public street, and that Natthews stood on the street when 
he drew the staple : it wonld be a strange doctrine indeed, if 
n nian7s house should lose the protection of the law because i t  
was placed on the line of a street, or on the line between the 
owner and 11% neighbor. The home might be injured and 
broken by any one who chose wantonly or maliciously to in- 
jure it-this vould not do. Kor was it necessary for him, 
Mattliews, to have entered the stable. Those that did so, en- 
tered under his authority, he being present aiding and abetting 
them. 

But it is said lie had the warrant of a jnstice of the peace, 
the clcfendant, Speed, for doing the act. Mntthews was a inin- 
isterial ofher, and bound to esecnte any legal process placed 
in his hands, and had no right to look illto the evidence upon 
which the magistrate acted: whether that was sufficient or 
not, the warrant justifies him and all, who by his orders, aided 
him : but every man, particularly every ofher, is presumed 
to know the law. When, therefore, the precept upon its face 
shows that the justice issuing it had no jurisdiction of the sub- 
ject matter, it gives no authority to the officer: he is, if he acts 
under it, a trespasser, and so are all who aid him, 2 Hawk. pl. 
cr. 130, Shergold v. ETolloway : Strange 1002, State v. Nc- 
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Do?~nld,  3 Dev. 468. A justice of the peace has jurisdiction 
to issue a search warrant in this State, only when a larceny is 
charged. (dfcDo.nnZd's case szpru.) Eere  the warrant states 
esplicitly that it issued to search for a runaway slave. Over 
such a matter he had no jurisdiction : liis warrant mas utterly 
void and is no justification, Xtchte V. 3f1.9~13, 5 Ire. Rep. 45. 

It is not necessary to malre a man a trespasser that he should 
do tlle act complained of himself, or that he should be present 
when it is done : i t  is sufficient if lie counsel or advise the act. 
S o r  is it an excuse to the magistrate, Speed, that he mistook 
l ~ i s  power. I Ie  is boaud to lrnow the extent of the jurisclictiorl 
conferred upon him : and if a trespass is committed nnder a 
wnrrant in a case, where a niagistrate goes beyond his legal 
authority, he is not plbotectecl by his jnclicial character; but 
is a trespasser. There is no error in the jndament below. 

I'm Cc~raar. Judgment affirmed, 

D. E. PEXDLETOX c t .  01. us. PENELOPE PEYDLETON. 

T ~ I E  jnrisdictio~l of the  Supreme Conrt in relation to nmendnlenis in the  courts 
below, is confined to the  qaestion of power.  When the conrt below has rhe 
1)uwer to make an amendmenr, this Courc cannot enquire how it has exercised 
that power. Phillipe v. Higdon, Bus. 360, cited a d  approved. 

XOTION to nnlcnd the i.ecord of Pascluotank County Conrt, 
tried before liis Honor, Judge Pensos, at the Spring  tern^, 
1835, of the Superior Court of that county. 

A motion had been made in the county conrt of Fasqnotanl~, 
a t  the J ~ m e  Term, 1854, upon due notice given, for leave to 
amend the record of that conrt so as to enter the following on 
the record of that court of the December session, 1340 : " This 
cause coming on to be heard upon petition evidence, kc., and 
it appearing to the satisfaction of the court that tliere were 
debts to a large amount due by the said Pendleton, (for some 
of which, judgments have been rendered and execution issued, 
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against her l a d  named in the petition,) which render a safe 
~f the land named in the petition expedient and necessary : 
it is ordered, adjudged and decreed by t lu  court that the pe- 
titioner, G. W. Pendbton, sell the land of his ward named in 
the petition,.on the premises, at  public sale, to t l ~  highest bid- 
der, upon a aredit of six months, with interest from the date: 
that he take bond with approved security from the purchaser, 
and niake report to the next Term of this conrt." 

N s o  a motion was made, on notice, that the commissioner 
be allowed to 6le his report of the sale which had been ma& 
of the land in question, as of the next term, 

These two motions were allowed by the county court, and 
an appeal taken to the superior court, and upon consideration 
of the case before his Honor i u  that court, satisfactory proof 
being adduced from the rnemorallda of tile connty court, and 
from the testimony of the commissioner appointed to sell the 
land, that t;hese amendments ought to be alloweli, he gave 
judgment accordingly, from ~diicl i  the defendant appealed. to 
this Court. 

S?mit%, for the plaintiffs.. 
Pool, for the defendaet.. 

BATTLE, J. I t  is settled by several. decisions that tlie jnriu- 
diction of this Court upon tlie subject of amendments in the 
court below, is confined to the question of power; and that 
when that court has the power, we cannot interfere with its 
discretion in the exercise of it. Phillipse v. IIkZgon, Busb. 
390 ; Chn~ybell v. Barnhill, 1. Jones' Rep., 557. I n  tlia for- 
iner of these cases, the subject is fully discussed, and the-in- 
stances in.which the Superior Court has the power to allow 
amendments are given, and distinguished from those where 
such power is denied it. "Tile subject," as it is said in that 
case, " inay be divided into three classes : 1st. Every court 
lies ample power to permit amendments in the process and 
pleadings of ally suit pending before it; &uit?tt v. B00)1,5 Ired. 
0." "3d. Every comt of record has ample power, after a suit 
is cletemi~zed, to anlend its own record ; that is, the journal 
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or memorial of its own proceedings, kept by the court or its 
clerk, by inserting what has Been omitted, or striking owt ;whb 
may have been erroneously inserted." " 3d. The power of a, 
court to allow amendments, after the determination of a snit, 
in the process or returns made to it by ministerial oficers, is 
much more restricted and qualified ; for the reason, among 
others, tliat the court is not presumed, in such cases, to act 
upon its own knowledge ; but upon informatim derived from 
otliers. The case now under consideration falls tvitliin tbis 
class of amendments, and may be subdivided into three heads: 
1st. Where the an~endment is for the purpose of correct i~g a 
mere oversigllt of an officer in not making an entry, such as 
he onglit to have made as a matter of course, and as a part of 
liis duty according to law, the court lias power to allow the 
amendment, notmithstnnding third persons may be thereby 
affected." 

It is unnecessary to state the second and third heads ; under 
the last class, in which it mas held that the court had no pow- 
er to make amendments, because it is manifest that the amend- 
ments proposed to be made in the case now before us, fall 
under the second class and tlie first head of the third class as 
above set forth. 

The first of tlie proposed aniendments is nothing more tllan 
the drawing up and entering in proper form, the orders and 
decrees of the court upon the petition filed in the cause of 
which the clerk liad only entered loose minutes. 

The second is allowing the commissioner (who, for the pulL 
pose of selling tlle land was an officer of the court,) to malie 
out and file a report of the sale which he ought to have dona 
as a matter of course at the time, or which, if then done, has 
been since lost. 

These amendments come clearly within tlie power sf the 
court, as appears not only from the case of P h i l l i p  v. Big- 
dosz, above cited ; bat  also from the prior adjudimtions in 
GaZloway v. BkKeethan, 5 Ire. Rep. 1 2  ; Bradhurd v. Pear-  
mu, 10 Ire. Rep. 57 ; and Green v. Qoh, 13 Ire. Rep. 425. 

As the mur t  lias the power to mke the amendments, and 
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wc have no right to interfere with its discretion in maliiug 
them, the judgment must be affirmed. 

PER CL-XIAM. Judgment aflinnecl. 

S A N V E L  RODGERS as. JOS.  B. D A V E X P O R T .  

Where A aud B had come to a settlenlent, aud agreed upori a particular sum, 
which B was entltled to as a credit, which was accordingly entered on a boud 
which A held against B, aud afterwards upon a colnplaiut by A that the credit 
t h s  too large, B said "go and alter it, aud if you can show me the mistake, it 
will all be right ; and if not, the credit must be put back or altered back." H d d  
in a suit brought on the bond, that it was incumbent on A to show on the trial 
that there was a inistalre in the settlement, or that he had, before that, shown 
such mistnlce to B. 

TIIE was an ACTION by a walmnt, brought by successi~~e ap- 
peals to tlie Superior Court of T ~ r r e l ,  where it mas tried at the 
Spring Tenn, 1855, before his IIolior Judge Pmsox. 

The plaintiff prodnced a boud, payable to Iiirn, for fifty-five 
dollars due 27th of December, 1551, on .cvliicli was an enclorse- 
ineut of a credit of $43.05, wliich lionrewr had been erased ancl 
made to read $1.05. This vas  explained thus : tlie parties hav- 
ing come together for a settlement of accounts, upon a corn- 
ln~tation it was agreed and settled that the defendant mas en- 
titled to a credit of $13.05, wliicli was accordingly entered on 
t'le bond in question. A few days afterwards, the plaintiff met 
tlie defendant and informed him that there was a mistake in 
their settlement, and that the credit ought to be for four dol- 
lars ancl five cents, instead of tlie sum entered, and requested 
the defendant to go with him a short distance to where his 
papers were and he modd show tlie error : the defendmt de- 
cli~led going, but said go and alter it, and if you can show 
me the mistake, it will be a11 riglit; and if not, the credit mmt  
be put back" or '( altered back :" at the snme time Daveuport, 
the defenclnst, sent his stepson to witness the alteration. 

There was no fi~rtlier evidence to show tlint there was a mis- 
take in the oredit as first entered. 
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Upon this state of facts his Honor instructed the jury that 
the question for them to try was, what was the credit to which 
the defendant was really entitled? That the agreement on the 
sum of $43.05, and the entering of that sum on the bond, en- 
titled the defendant to that amount as a credit, unless, acord- 
ing to the subsequent agreement, the plaintiff had shown to 
the defendant the mistake alleged by him, or was able to show 
i t  there, upon the trial ; to which instructions the plaintiff ex- 
cepted. 

T-erdict for the defendant. Judgment and appeal. 

Winston, jr., fur the plaintiff. 
Ifiath, for the defendant. 

KASH, C. J. His Honor, who tried the cause below, would 
have been guilty of gross error if he had charged the jury 
otherwise than as he did. The plaintiff contended that the 
agreement between the parties as to the endorsed payment, was 
divisible into two contracts ; one executed, the other executo- 
ry-that as soon as the alteration of the endorsement was made 
by the plaintiff it was final, that is, executed and bound both 
parties ; but as to the restoration of the original endorsement 
it was executory and had never been done. There is no found- 
ation in law for any such distinction between the parts of the 
agreement : the whole was one transaction-one agreement: 
upon a settlement of accounts between the plaintiff and de- 
fendant i t  was agreed between them, that the former owed the 
latter the sum of $43.05, and that this sum should be endorsed 
on the note, now in controversy, as n payment to that amount ; 
subsequently the plaintie alleging that there was an error in 
the settlement, and that the credit ought to be $4.05, the de- 
fendant agreed the plaintiff should alter the endorsement to 
the latter sum, upo~a the express condition, that if he did not 
show him that the mistake as alleged did exist, the endorse- 
ment should stand a,s i t  was; to this the plaintiff assented. 
Without pretendl'ing so far as is disclosed by the case that he 
ever showed to the defendant that there was any error in the 
settlement, bxongbt hiis action : nor did he on the trial of 
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the case then show that any error did exist. The defendant is 
entitled to a credit on the note to the extent of the sum origin- 
ally endorsed. 

Allowing the payment of $43.05, there would still be a srnall 
sum due the plaintiff: as, however, the jury gave a general 
verdict for the defendant, and it forms no part of the plaintiff's 
bill of exceptions, we presume there was evidence of other 
payments discharging the note, and that the only question in- 
tended to be brought before us mas as to the endorsed pay- 
ment. 

PER CURIAM. Jndgment affirmed. 

JOHN LONG et.  el .  vs. T O W N S E N D  W R I G H T ,  ADM'R. OF 

HARRIETT W R I G H T .  

Construction of a Will depending on its peculiar phraseology. 

ACTION of ASSUWPSIT tried before his Honor Judge PERSOX, 
at the Spring Tern?, 1855, of Perqnimons Superior Court. 

This was a case agreed, arising upon the construction of the 
will of Thomas Long, senior, of which the following are the 
portions bearing upon the question, viz : 

" I give to my three sons, John Long, Joseph Long, and 
James Long, the plautation whereon I now live, and my grist 
mill, wit11 tlie exception of those reserves hereafter made, to 
them and their heirs for ever : if either of my three sons, John, 
Joseph,,or James should die under age, it is my will and de- 
sire that the two surviving should heir the same between 
tliemn-" 

'' I give unto my three daughters, Mary Long, Sarah Long, 
IIarriet Long, and the child or children, which my wife now 
appears pregnant with, the following negroes, viz : Sam, IIan- 
nah, Thompson, Lewis, big Esther, and little Esther, reserving 
tlie use of Hannah to my wife, Doughty, during her life, and 
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the use of big Esther and Lewis two years after my death: 
also, I give to my three named daughters, Hary, Sarah, and 
Earriett, and tlie cliild or children aforesaid, half a dozen 
silver table spoons and one dozen tea spoons, all of tllcm to be 
equally divided among them at  my daughter Mary's arriving 
at  the age of sixteen years; and if either of my daughters, 
cliild or children as aforesaid should die, after the division, 
without lawful issue, i t  is my will that such part should be 
equally divided between my said wife and all of my surviving 
children, to them, and in that way to be enjoyed by tliem for- 
ever." 

" I give unto my beloved wife, Doughty Long, two feather 
beds ('kc., embracing a great inany small articles) : I give 
the use of one-third part of my plantation and ~vood land, 
with the improvements thereon ; the third part of nly grist 
mill and the benfat and desk which stands in  my hall room, 
during her widowliood." 

And it was agreed tliat if by the true and proper construc- 
tion of these clauses, there mas a valid limitation over of the 
slaves Sam, IIannah, dkc., in the event of one of the legatees 
dying witl~ont issue before a division was made of said slaves, 
but after Mary had arrived at sixteen, the plaintiff slioulcl l ~ a r e  
judgment for the sum of five hundred and thirty-five dollars 
and seventeen cents with interest; otherwise, joclgment was 
to be entered for tlie defendants. 

Upon consideration of tlie case agreed, his IIonor being of 
opinion with tlie defendants, gave judgment accordingly, and 
the plaintiffs appealed. 

No counsel for the plaintiffs. 
IIentlb, for tlie defendants. 

PEARSON, J. But for the reservation of a life estate to the 
widow in the negro girl Hannah, beyond all question, the cross 
limitation, in the event of one of tlie dangllter's dying without 
a child, would extend, as well to the negroes as to tlie silver 
spoons. This circumstance, we think, is not enougll to restrict 
the limitation, and confine its operation to the half dozen silver 
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table spoons, and the dozen silver tea-spoons. The division 
could be made, subject to tlie life estate of the widow in one 
of the negroes, in tlie same way as land is divided among heirs 
at law-subject to tlie widow's dower. 

This conclnsion is confirmed by the fact that in the clause, 
next preceeding, the testator gives to his t h e e  sons, the plan- 
tation on which he lives, and the grist mill, subject to a life- 
estate of the widow i n  one-third of the plantation, and one- 
third of the grist rnill, and notwithstancling this reservation, 
malies a cross limitation in the event that either of his sons 
sliould die undcr age. We think the daughters took the slaves 
sul~ject to the lilnitation over. 

PEE CLI~IAJI. Judgnient reversed and judgment for the 
plaintiff according to the case agreed. 

JOHS J. G R A K D T  zs. JESSE NcCLEESE. 

A. a p e d  to deliver to B. a quantity of corn a t  his farm in another countj-, B. 
fcndiug for it ; nothing was said as  to the  time or manner of payment. B. sent a 
vessel for the  corn, but sent no money, nor did he give the  agent seat,  any in- 
t t r u c t i o ~ ~  a s  to the  payment,  or in any  way communicate with A, upon tha t  
s\>!)ject. A. denicd the contract and refused to deliver the  corn: Held tha t  
al:liough A. dcnied the  contract,  still, in order to entitle B, to  recover, he should 
I~crve showed that he was  ready and able to perform his part of t he  contract, 
though, under the  c i r c u ~ ~ ~ s t a n c c s ,  an  actual production of t he  mollcy was  dis- 
penscd with. 

Acr~ox of ASSUMPSIT, tried before his Honor, Judge DICK, at  
tile Fall Tcrm, 1854, of Pasquotank Superior Court. 

The declaration was for a refusal to deliver a quantity of 
corn sold to the plaintifl. 

On the trial, one A?Uinqer testified that lie was present at  
the plaiutiff's store, in Elizabeth City, on 1st of September, 
18.53, and liearc1 the plaintiff enquire of the defendant what 
he would take for liis corn? The reply was, "sixty cents per 
bushel ;" upon which the plaintiff offered 58 cents ; to wliich 
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tlie defendant answered, "yon can send for it." Nothing was 
said abont tlie mode or time of payment, nor did this witness 
recollect that the quantity of corn was riientioned. 

Another witness, one Jotee, testified that lie was present at the 
conversation spoken of by Iiillinger : that he heard defendant 
say lie liad from 2500 to 9300 b~~she l s  of corn to sell, and pro- 
posed to sell i t  to tlie plsntiff: plaintiff said, "I wili give you 
58 cents a b d i e l  for it ;" to which the defendant answered, 
' L  YOU can take it a t  that price and may send n vessel' after it." 
Tlie defendant resided in Tyrrel county. 

One Xz'tvenus I&& testified tliat lie hac? a vessel at Eliza- 
beth City early in September, 1853, which was chartered by 
the plaintiff to go to Tyrrel for this corn, whicli lie was to take 
on board and convey directly to Korfolk in Virginia: that he 
accordingly proceeded to defendant's plantation with his ves- 
sel, and  delivered to the defendant, plaintiff's writ'ten order 
for the corn; on reading which defendant remarked, "Grandy 
seems to reckon in his order as if I liad sold liirn the corn ; but 
I did not consider it a per~nanent bargain, thong11 I talked 
with him about it : corn has risen since I have seen him, and 
I lind as well profit by it as any one else." Witness said, " I 
mnst liavc the corn or the freiglit on it :" defendant refused to 
put the corn on board as the l)laintiffls : but it was agreed to 
ship it on board witness' vessel on defendant's account, lie say- 
ing at the time, " I will go over with it to Elizabeth City, and 
see Mr. Grandy, and if we can come to any udderstanding 
about it, we mill set aside our contract al>oot tlie freight :" 
that defendant did tliereupon deliver on board his vessel 2103 
busliels of corn to be conveyed to Xorfolk, wl~icli was all the 
vessel could carry. On reaching Elizabeth City with the dc- 
fendant on board, lie went asliore, but plaintiff was absent 
from town : witness tlicn proceeded to Korfulk, and there de- 
livered the corn nnder defendant's order, which was afterwards 
sold at 76+ cents per bushel. Witness stated that plaintiff 
gave him no funds, nor otlier means, to pay for the coru, nor 
any directions in regard to payment of the porcilase xnoney ; 
but that this was uot made lmo~vn to the defendant. 
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Plaintiff proved fi~rther, by one TV: TK Gri$im, cashier of 
the Farnler's bank, that previously to his leaving home, he had 
made arrangements with witness by wllicli he was to advance 
the necessary funds for tlie payment for corn when required ; 
arid witness had always been ready to do so, and this was 
linown to Killinger, plaintiff's clerk, who had charge of his 
store in his absence; but tllere was no proof tliat it was known 
to the defendant. 

I t  was in evidence tliat Killinger saw defendant at tlie 
wharf, when at Elizabeth City ; but liad no communication 
with lliln. Defbndsnt, on tlie occasion spoken of, did not call 
at plaintiff's store before leaving. 

Defendant proved that the market price of corn at Elizabeth 
City when the vessel arrived there, was from 55 to GO cents a 
busllel, thong11 there was little or none for sale in the ~narliet, 
and no large lots: that corn is generally woltll 128 cents a 
bushel less in Elizabeth City than at  Norfolk. 

His IIonor charged the jnry, that if, from tlie evidence, 
they sllonld find that the defendant denied tlic contract, and 
for that reason refnsed to deliver the corn, it was not necessary 
for tlie plaintiff to pay, nor to offer to pay, on delivery ; for tliat 
sucll refusal would dispense wit11 payment or an offer to pay 
on his part. 

That if the jury should believe, from the evidence of the 
arrangement with Griffin, in connection with the evidence of 
tlie defendant's refusal to deliver the corn, it was to be paid 
for on application of defendant, after delivery on board the 
vessel, then the plaintiff wonld be entitled to recover. To 
wliich instructions the defendant excepted. 

Verdict of the jury for the plaintiff. Joclginent and appeal. 

Xaartin and Pool, for tlie plaintiff. 
Smitl~, for the defendant. 

CATTLE, J. Tlie contract proved by the testimony was sim- 
ply an executory one for the sale of s quantity of corn at  a 
stipulated price : the legal effect of it was to bind the parties 
to the performance of concurrent acts : The plaintiff was to 
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send for tlie corn and to pay for it upon delivery ; and the de- 
fendant was to deliver it upon receiving payment. Neither 
party cocdd demand a performance by the other, without tlie 
allegation and proof of his own readiness and ability to per- 
form his part of tlie agreement, 2 Bla. Corn. 447 ; C b q 2 e r  v. 
Saunde~s,  4 Dev. Rep., 283 ; Cole v. Bester, 9 Ired. Rep. 23. 
The plaintiff, then, could not sustain his action for a breach of 
the contract by the defendant, without showing that lie him- 
self had paid, or tendered the price of the corn, or was ready 
and able to do so, or that the defendant had done something 
to discharge him from that duty. I t  is contended by his cowl.- 
sel that the denial of the contract by tlie defendant was a 
breach of it, and dispensed with proof on tlie part of the plain- 
tiff that he had paid, or tendered the money, or had it  ready 
to be paid or tendered at the time when lie demanded the corn ; 
a i d  such was tlie charge of his I-Ionor to the jury in tlie court 
below. W e  do not concur in that opinion, in the extent to 
which it was carried : we admit tlmt the conduct of tlie de- 
fendant dispensed with the obligation on the part of the plain- 
tiff to pay tlie rnoney, or even to tender it ;. but if; did not re- 
lieve liim from the necessity of having it ready to be paid or 
tendered ; A6rc~ms v. S~tt les ,  Bush. Rep. 99. Until he had 
provided tlie means to pay for the corn upon delivery, he had 
not put liimself in  a situation in  which he liad a right to de- 
lnalld it. There was no testimony to show that it was to be 
piid for at any other time, or place, than that urlien and where 
it was to be delivered; the arrangement made by the plaintiff 
with the cashier of the Farmer's b d i  at Elizabeth City for 
procuring tlie money with wliicli to pay for the corn, could 
liot hare availed him, liad it been made linown to the defend- 
ant, and of course it cannot aid liim when it was never corn- 
lnnnicntecl to the defendant. Tl~ere was error in the instrnc- 
tions given by the court to tlie jury for wliicli there must be r: 
ee)&e cle n02'0. 

PER Cnxtru~.  Juclgment reversed, 
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JOSEPH M A R D R E E  vs. THOMAS SUTTON. 

If A lmows, or has good reason to  believe that B is about to  shoot, or kill the 
hogs of C, which are in B's field, and A permits his slave to go with B in por- 
suit of the hogs, and the hogs are by B, with the aid of the slave destroyed, 
A is liable in an action of trespass for such destroction. 

ACTION of ~ m s ~ s s s  vi et ccrn~is, tried before liis Honor Judge 
PERSON, at the Spring Term, 1355, of Clioman Superior Court. 

In order to connect the plaintiff witli his son George, wlio 
was the active agent in the trespass complained of, three wit- 
nesses testified that tlicy liearcl a conversation between the 
plaintiff and defendant early in the morning after tlie night of 
the alleged trespass, and near the spot w11ere i t  took place, in 
which plaintiff asked defendant if lie had sent his boy and dogs 
to help his son George to kill liis hogs ? Which question was 
repeated three times, to which there was no answer till re- 
peated the third time, when the defendant said, "I did sir, 
and help yourself if you can." The plaintiff then said to the 
defendant, "tlie reason why he made the inquiry was, that if 
tlie boy had come there to help kill his hogs of his own accord, 
he mould have him whipped, but as he was sent by his master 
he should hold him equally liable witli his son." 

The plaintiff filrtlier showed that three of his hogs hacl been 
sliot dead ; two more sccerely injured by gnn shots, and that 
several sows, that liad pigs, were so badly hurt that nearly all 
their pigs (21 in nnnlber) perished for tlie want of suck: it 
was further prove11 that one of the hogs shot, was badly torn 
4x1 tlie lmn  by a clog ; also that between the Ilours of midnight 
anJ day, several neighbors heard the barking of dogs, as if 
chasing sometl~ing-the squealing of hogs-firing of guns, and 
other loucl noises, all in the direction of the spot where the 
hogs mere found the nest morning, dead and torn. 

I t  mas also in evidence that these hogs were in the field 
of Geoiya Suttmt wlien thus injured ; that they were at  the 
time doing clamage to his growing crop, but had got into 
!he field through the deficiency of the fence, which was only 
three awl a half or four feet high. 
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The defendant then introduced George Sutton, the son, as a 
witness, wlio stated "that he was the owner of the field in 
question ; that the hogs had got in there on the night allnded 
to;  that he went about midnight and shot one of them dead, 
and being unable to get them out, went to his father's for as- 
sistance; that he told him the circomstances and asked him 
for the services of his boy in getting the llogs out of the field : 
defendant said the boy might go, but said, b'George you must 
not kill, or il~jnre the hogs;" bnt the boy did not hear this. 
This witness also took five of his father's clogs along with liirn : 
Ile then returned with the slave and dogs and shot tliree other 
liogs dead, but the boy did nothing but pursue the hogs in e:l- 
deavoring to get them out; that the dogs would not bite hogs, 
and did not injure them. This witness also stated that he was 
present at the conversation deposed to by the first iuentionecl 
witnesses, and that it was not as they had stated it ; that his fa- 
ther only admitted that he had sent his slave to help drive out 
the hogs. Plaintiff objected to the reception of that part of 
George's testimony in regard to wiint the defendant said to 
liini when he applied for the slave, but it was received by the 
court ; for which plaintiff' excepted. 

His Honor chargcd the jury that if the evidence sa t i shJ  
thein that the defendant leut liis slnre to his son George, or 
sent liim to the field liin~self, for tlic purpose of aiding Geoqe 
in killing, or otherwise injuring the plaintiff's liogs, tllcn the 
defendant would be liable for all the damage done to the liogs 
by both George and tlie slave : but if, on the contrary, they 
werc satisfied from the evidence, that tlie defendant lai t  liiv 
slave to his son, or sent llim to the field himself, to assist 
him in getting the hogs out, with orders not to kill or hurt 
the hogs, and the slave disobeyed tlie orders, and eitlier of liis 
own head, or by the conmland of George, conlruitted the tres- 
pass complained of, that then the defel~dant 11-oulcl not be lia- 
ble at all. To this charge the plaintiff excepted. 

Verdict and judgment for the defenilnnt. rlaintiff appealed. 

Smith and Jordan, for the plaintiff. 
IIeafh, for tlie defendant. 
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PEARSON, J. If a father, a t  the request of his son, agrees 

that Iiis slave may go and aid tlie son in driving hogs out of 
tlie son's field, and tlie son, with the assistance of the slave, 
wilfully and wantonly kills some of tlie hogs and injures otliers, 
tlle father is not liable in an action of trespass. But if, at  the 
time the fatlier agreed that his slave miglit go, he knew, 
or liad reason to believe, that the son intended, or would kill 
tlie hogs, or otlierwise injure them, then the father is liable to 
the owner of the hogs in an action of trespass for the damage 
done, as an aider or abettor, under the rnle qui facit ~ e r  alium 

fucit per se ; and in trespass all are principals. 
There was eviderice in this case, that the defendant knew, or 

lind reason to believe, that his son would kill the hogs or 0th- 
erwise injure tliein ; the son can~e  at night in hot haste : told 
his father that tlie hogs were i11 his field ; that he liad shot one, 
and wanted the slavc to help drive the others out; besides 
getting the s l a ~ e ,  the son tool; five of his father's dogs; three 
sf the hogs were shot dead ; two others were severely injured 
by gun shot wounds, and otliers badly torn by dogs; the fa- 
ther, when apprised of these f'acts and aslied if 110 had sent liis 
slare to lielp liill the hogs, hesitated and gave no answer, until 
tllc question was put tlirce times. 

The plaintiff is cntitlecl to a oc7zit.c. d e  novo Lxcause tlie case 
was not s~lblnitttscl to tlle jury iii such a way, as to malie it 
turn upon the question, clid the defendant, when lic agreed 
that his slave miglit go,. laow, or have good reason to believe, 
that his soil intendecl, or would kill, or otllerwise injure tlle 
l10gs ? 

Tlle espression used by tlie Jefendunt according to tlic tes. 
tinlony of the son, 'LGeorge Sou must not liill or iiljure tllc 
hogs" wns coniyetei~t ericlcnce to be weighed by the jury and 
to pass h r  what it Jras wortli. 

l'~.n C C ~ ~ I ~ U I .  Judgment reversed. 
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BOND & WILLIS us. JAMES B. HILTON. 

For every breach of the duties arising out of a contract, the law awards same 
damages ; -and if noue other are proved, nolniaal darnages should he given by 
the verdict of the jury. 

Amox O~~TRESPASS ON TIIE CASE, tried before his Honor, 
Judge PERSON, a t  the Spring Term, 1855, of Washington Su- 
perior Court. 

The plaintiffs and defendant were part owners of tlie sclioo- 
ner Sarah Louisa : a cargo bdonglng, one half of ifito Short 
& Co., and tlie other llalf to the owners of the vessel, mas put 
on board. The defendant agreed to act as master of tlie sclioo- 
ner from Plymouth to the ?.Vest Indies and. back, and the cargo 
was consigned to him. The defendant, in charge of the vessel,. 
left P l p o u t l i  on tlle 26th or 27th of December, 1848 ; arriltecl 
at Kew-lterne, (mllere it was u~~derstoncl he should call to have 
a sail repaired,) on 30th December; left tliat place a h ~ t  (it11 
of January, for Ocrocoke, arid retuned to Kew-Berue on M t l ~  
January. Sometirile in February, tlie defendant put one Capt. 
X m s  in charge of the schooner as master, (quitting liw Iiiln- 
self,) and about the latter part of March, the schooner, under 
the coii~inand of Moss, left Kew-Berne and made her voyage 
to the West Indies. She returned in April or Nay. Tlte n m d  
time of a voyage to the West Indies is two months. I t  was 
in evidence, on Lelialf of the defendant, that tho mtnui to 
Kew-Berne and the detention there, were cau,wdky'tlb n e s -  
sit7 for repairs, wliich were made on the vessel at that plaae. 

I t  mas i n  evidence that the value of the vessel wae $10 per 
day, of which sum, the captain's wages constituted a part, and 
were equal to $1.60 per day. Tlic plaintiff's counsel contelid- 
ed that the defendant was gnilty of neglect in tlie delay : also 
i n  abandoning tlie vessel to Moss; and that they were entitled 
to  recover for these breaches of the duties wising out of tho 
contract. 

His Honor charged tlie jury tliat, inasmu.ch as tlie 1)laintiff;i 
had not declared on the contract, t h y  c o ~ ~ l d  not recover for 
any violation of it, merely. 

1 0  
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That if the defendant had omitted to act with ordinary skill 
and diligence, and plaintiffs had suffered damage thereby, they 
could recover to the extent of that damage. 

That the mere fact that the defendant had turned the vessel 
over to MOSS, did not entitle the plaintiffs to recover any thing, 
unless they satisfied them that they liad sustained damage 
thereby. To these instructions plaintiffs excepted for error. 

Verdict for the defendant. Judgment and appeal. 

Tinsfon, jr., and Boclmnn,, for the plaintiffs. 
Smith and IIeath, for the defendant. 

Xmr, C. J. Wlien this case was before the court at J iqe 
Term, 1853,it was decided that the action was properly bronglit 
in a Case." Busb. Rep. 308 ; see also, TVilZiarrzson v. Dickns, 
5 Ired. R. 269. The controversy arises upon the charge of his 
IIonor, who tried the cause below upon tllo question of darn- 
ages : the jury were informed that " inasmuch as the plaintiffs 
had not declared on the contract, they could not recover for 
any violation of i t  merely." And again, " the mere fact that 
defendant had turned the vessel over to Moss, did not entitle 
the plaintiffs to recover any thiqg, unless they satisfied the 
jury that they liad sastairied damage thereby :" in other words, 
that to entitle the plaintiffs to recover, they must shorn that 
they had sustained actual damages. In  this opinion me do 
not concur. 

The defendarrt bad entered into a contract with the plaintif%, 
:IS owners of the vessel, to navigate her as Naster, to the West 
Indies and back to Plymouth. H e  took cl~arge of her, and 
on liis way, at  New-Berne, he put a Capt. Moss in command, 
and abandoned the vessel : No special loss or damage mas 
proven by the plaintiffs. Under these facts, the sole question 
is, are the plaintiffs entitled to recover any thing of the de- 
fendant? We hold that they are. 

Wherever there is a breach of an agreement, or the invasion 
of a right, the law infers some darnage, and if no evidence is 
given of any particular amount of loss, it gives nominal dam- 
ages, by way of declaring the right, upon the maxim, uti jus 
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ibi remedium. In Ashby v. White, 1st Salk. 19, Lord HOLT 
declared that "every injury imports a damage, though it does 
not cost the party a hrthing." This principle has been applied 
to a variety of cases where the plaintiffs recovery is in dam- 
ages: thus, in an action for words ~poken, where no actual 
clarnage has been sustained : so, trespass to the person or to 
realty. A remarkable case! as exemplifying this doctrine, is 
that of Taylor v. iZelzniker, 12 Aclol. & Ellis 488. There thc 
action is in case, brought by a tenant against his iandlord for 
illegally distraining for more rent tllan was due: it appearing 
that the proceeds of tlic sale were insuficient to satisfy the 
rent actually in arrear, the jury fonnd a verdict for one shill- 
ing: a motion was made on the part of the defendant for n 
nonsnit, whicll was denied. D E I ~ A N ,  Chiel' Jnstice, said : 
" there was a ~ v r o n g f ~ ~ l  act of tlie defendant, and though by 
reason of the nature of the goods taken, falling sliort of the 
actual rent due, no real damage was sustained, yet there was 
a ZqaZ clamage and cause of action, for which the plaintiff was 
entitled to a verdict." I11 Z q j Y m  v. Willard, 16 Pick. 6-1, a 
slierifl' had neglected to return an execution : the action was 
in case, and the court declared that though there were no ac- 
tual damages proved, where there is a neglect of duty, the law 
presumes damages, and the plaintiff was entitled to a verdict 
for nonlinal damages. In TVhittimore v. Cutter, 1 Gal. 439, 
Justice STOBY says : " we are of opinion that where the law gives 
an action for a particular act, the doing that act imports, itself, 
a damage to tlie party : every violatiou of a right imports soine 
darnage, and if none other be ~ roved ,  the law allows a nonii- 
nal damage." The rule, that the invasion of a right gives, in 
all cases, a claim to noininal damages, applies equally to mat- 
ters of contract : thus in an action brought against a ban lw  
for refusing payment of a check, although in funds, no actual 
damage being shown, the court of King's Bench decided that 
the plaintiff was entitled to nominal damages, Mametti V. 
TViZZiums, 1 Barn. &- Adol. 415. See Sedgewick on the rnea- 
sure of damages, 46. In  every contract implying a d ~ t y  to 
be performed, the neglect of that duty gives, in lam, a canse 
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of action to the opposite party under the maxim, abi jus i h i  
venzecliuaa : and wllere the law gives an action, it  gives dam- 
ages for the vid;%ted right, and if no actual damage be shown, 
then the plaiuiiff is entitled to nominal clamages. 

In  this case, the defendant bad contracted to carry the ves- 
sel of the plaintiffs, to the West Indies aud back : lie was in 
duty bound so to do : the plaintiffs had acquired a riglit to his 
services : t~ desert the vessel, therefore, before the completion 
of tlie voyage, was a violation of that right, 

The autl~o~ities cited, show that i t  i s  no answer, except as  to 
the gtmutwa of damages, that the plaintiif's liad sustained no 
actual ir~jury by the substitution of Uoss as Captain. The cle- 
fendant liad violated his duty and broken llis contract: the 
plaintiffs liad a right to bring their action on the com!rud, or in 
f o ~ t ,  aud to allege the yravmizen to consist in a breach of dnty. 

IIis I-Ionor, below, erred iu  liis instructim to tlie jury, that 
in tlie latter case, the plaintif& could not recover, unless they 
showed substantial injury. 

PXR CGRIAN. Judgment reversed. 

Den on demise of JERDAN I-EATHAWAY 2;s. PENELOPE DAVENPORT. 

A copy of the probate of a deed by the subsclibing witness, also of the order 
made by a County Court to appoint commissioners to take the private examina- 
lion of a feme covert, was inserted on the deed itself, a s  also was the report of 
the commissioners, which were duly registered, though no other commission 
issued to them, and no other report was made to the Court: it was Held that 
this was a substantial compliance with the act of Assembly, and that the decd 
was duIy authenticated. 

Tnrs was an ACTION of EJECTMENT, tried before his Honor 
Judge PERSON, at tlie Spring Term, 1855, of Washington Su- 
pe~ior  Court. 

Tile only question made in  the case, was whether the deed, 
and tlie proceedings in regard to the probate thereof, are suf- 
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fioient in law to pass the estate of the feme coaert, which i t  
purports to convey, and i t  was agreed that ff the court should 
be of opinion that they were sufficient for that purpose, jtidg- 
ment should be entered for defendant, otlierwie for die plain- 
tiff. 

The following order was passed by the county cowt of 
Washington, a t  November session, 1834, viz : 

"This deed from Asa Ansly, and wife, Nancy, to Abraliarn 
Davenport, was proved in open court by the .oath of Jordan 
Snell, the subscribing witness thereto, and ordered to be regis- 
tered. 

Test, JAMFS Hosems, clerk." 

Also, the following : " State of North Chzrolina, \vashington 
Connty, Court of Pleas and Quarter Sessions, November Term, 
1S31. Orclerecl by the court that Uriali Criesson and Elainilton 
W. Davenport, Esqrs., two of the justices of the peace of this 
county, be appointed to take tlie private examiaation of Nancy 
Ansly, wife of Asa Ansly, touching her free aml volantary 
act in joining her said husband in a deed conveyingJand to 
Abranl D:~renport, on tlie 28th of December, 1838, the said 

feme cover$ being too infir~n to attend court, 18th November, 
1834. 

Test, JAMB IIOSKINS, cleirl~" 

"Pursuant to a commission, to ns directed, froin the Novenl- 
ber Term of Washington connty, of 1834, to take the private 
examination of Nancy Ansley, wife of Asa Ansley, concern- 
ilig lier free and voluntary assent in assigning tliis deed of sale 
for land with her hasband, Asa Ansley, we have examined the 
above narned, Nancy Ansley, wife of said Asa Ansley, separate 
a d  apart from lier said husbaud, she says she did assign this 
deed of sale for land to Abraln Davenport, .of her own free arid 
ro11zntar.y consent arid without the constraint of lier said bus- 
band. December 4th, 1834. 

(Signed,) 11. W. DAVENPORT, J. P. {seal.] 
UEIAII CIIESSON, J. Y. [seal. 3 " 

There Fvas no entry of thesc proceedings on the minutes of 
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Washington county court, or other note of them, except that 
they were written on, and now appear on the deed itself. 

A t  the Xovember tern:, 1851, of that county conrt, the ful- 
lowing order was made and duly entered on the docket : 

L C  Upon motion, in oyen court, it is ordered that tlie fullom- 
ing entry be made now, as of February Tenn, 1835 : 

A deed of bargain arid sale of land, from Asa Ansley and 
wife, Kancy, to Abranl Davenport, was proved ill oyen conrt, 
by the oath of Jordan Snell, the subscribing witness thereto, 
and the Justices, 11. W. Davenport and Uriah Chesson, Esqrs., 
appointed at Koreinber Tcrrn, 1834, of this court, to take the 
private exatnination of the fdme covert, Kancy Ansley, apart 
from her liusband Ass, liaving made their report to this term 
of the co~irt, it is ordered that the report be confirmed, and 
that it be wit11 the deed and co~nniission registered. 

Test, F. F. FAGAX, clerk." 

The said deed, with the foregoing entries on its bstcli, and tlie 
entry above stated, of November Term, 1SS1, were registered 
3Iarch 15th) 1855. Upon consicleration of tl~ese proceedings 
and certificates, l ~ i s  Honor was of opinion that the deed ~ n i s  
lmperiy authenticated to pass tile lancl of the fe192e cove&, and 
jnclg~nent was entered for tile defendant according to the agree- 
ment of the parties, from which the plaintiff appeded to this 
court. 

'IEnston, jr., and IIeath, for the plaintiff. 
31oore and Smith, for the defendant. 

I'EARSON, J. Tile object of the statnte was to favor fdme 
covevts who resided out of the State, or were unable, from age 
or infirmity, to cornc to conrt, by conferring upon tlie court, or 
judge, the pbwer to direct the clerk to issue a comn~ission to 
take the acknowledgment and private examination of such 
,pcn~e coverts at home : thereby relieving them finom the incon- 
venience of conling to court: and for the pnrposc of aiding 
tlie clcrlis in the discliarge of this duty, the statute gives the 
form of the commissioii which they onglrt to issue. I t  is evi- 
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dent that the commissioners derive their authority from the 
act of the court or judge, and not from tlie commission, which 
is only evidence of tlie fact of their appointment. In this case, 
the clerk, instead of pursuing the form which the statute sets 
forth for his guidance and direction, endorsed upon the deed 
tile order of the court, by which the persons named were ap- 
pointed cominissioners. In pursuance of this order, they take 
tllc private examination, which is certified to by them upon tlie 
back of tlie deed and duly returned ; whereupon the deed, tho 
order of court, and the certificate, that they, as commissioners, 
had taken the private examination of the feme covert, were all 
duly registered. The question is, does this substantial compli- 
ance with the requirements of the statute, pass the title of the 
,fern0 covert, or is her deed inoperative and void, because the 
clerk did not follow the form which the statute sets forth as 
a direction for him in the discharge of his duty ? 

A inere statement of the question is sufficient without the 
need of argument, unless %e act upon the assnmption that the 
object of the Inw is to enable women, after tlie death of their 
husbands, to defeat the title of purchasers who have honestly. 
bought and paid for the land. Must a purchaser lose his land 
because the sheriff did not do his duty in  making advertise- 
ment, as he is required by law to do ; or because a clerk did 
not do his duty in issuing a commission in the very form which 
the statnte lays clown for his direction ? These are ministeri- 
al acts; the statute is directory, and if the thing required to 
be done, Iqis been done in substance, the deed is valid, although 
the clerk did not attend to the direction given to him as to 
the form of the commission. 

PZR CCRIAM. Judgment &rmed. 

STATE TO THE USE OF JOHN WALKER o r  WM. A. WRIGHT, 
ADY'R et al. 

If a debtor has had the meam or ability to pay th6 debt sued for during 12 or 
15 sears before suit is brought, this is sufficient to meet $he effeot of reputed 
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insolvency, which was relied on to repel the presumption of payment from the 
lapse of time, although he may not have bee11 able to pay his other debts du- 
ring that time. 

The law gives to the lapse of time an artificial and technical weight beyond that 
which it would naturally have, as a mere circumstance, bearing upon the ques- 
tion of payment. 

ACTION of DEBT, tried before his Honor Judge BAILEY, at tlie 
Spring Term, 1855, of New IIanover Superior Conrt. 

The piaintiffs declared on the administration bond of W m .  
A. Wright, as administrator of William 0. Lord, to which the 
other defendants were sureties, and the breach assigned was the 
non-pnyment of a judgment for $536.17, obtained by the reln- 
tor against defendants' testator, in 1820.. 

The pleas were, conditions performed ; and not broken ; 
and payment." 

Tile execution of tlie bond declared on was admitteil, a d  
evidence of the judgment of 1820, was put in. 

To fix the defendant with assetsl he proved that the intes- 
tate died in the summer of 1847, and tliat his mother died some 
three or four months before him ; and he exhibited her will, 
by wliich certain property was directed to be sold, and the 
money divided among her next of kin. The executor of the 
mother was then called, by whom it was proved, tliat under 
the provision in this mill, he had paid to the administrator of 
W m .  C. Lord, the present defendant, the sum of ono tbnusand 
dollars. ($1000.) 

The defendant relied upon the presutnption of payment a& 
in= from tlie lapse of time under the act of Assembly. Rev, 
S tntnte. 

To rebut this presumption, the plaintiff proved, tliat in the 
year 1819, the intestate, Lord, had failed-indebted to the 
amount of fifty or sixty thousand dollars, and was notori- 
ously reputed to be entirely insolvent from tliat t h e  till his 
death ; and that in the year 1835, one McRae, who was tlie 
deputy United States marsltal, had sundry execution8 against 
the said Lord, and after diligent search conld find no property; 
and upon application to him (Lord) was told by him that he 
had no property. 
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In  reply to this evidence, the defendants sliowecl that for 
12 or 15 years before his death, the intestate, Lord, had the 
ability and means to pay the debt sued for, and tlie same might 
have been made either by a$. fc*. or ca. sa. 

His Honor cliarged the jury, that if they were satisfied that 
the intestate, Lord, had the ability and means to pay the debt 
lued fur, although lie could not pay any other of his debts, the 
law presunied it to be paid, and they onght to find for tlie de- 
fendants. To mliicl~ plaintiffs excepted. 

Verdict for tlie defendants. Judgment and appeal to this 
court. 

Zoore ,  for the plaintiff. 
J. IL B ~ y n n  a ~ i d  Wm. A. Tb7~ight, for the defendants. 

FEARSON, J. I n  Buie v. Buie, 2 Ire. Rep. 87, tho Judge, 
below, charged 'L wlietlier the presumption of payment was 
repelled or not, was not to be left ns an open question of fact 
for the jury : for, if so, and tlie lapse of tirile had no more than 
its natural n-eight as a circumstance bearing upon tlie ques- 
tion of payment, the act of Assembly wonlcl amount to notli- 
ing; whereas the lam intended to give to the lapse of time an 
artificial and technical ~reiglit, so as to require the jury to pre- 
sume a payment unless tlie presnmption was repelled; and it 
was a question of law for the court what circnmstances, if true, 
were sufficient to repel it." This instruction was approved of 
by the snpreme conrt. 

This decision was not supposed to conflict with Jintthews 
v. S~~e i th ,  2 Dev. and Bat. Eep. 287; i?hhrindw v. Little- 
job, 1 Ire. Rep. 61, wliere it is lield '; pl-oof that tlie debtor 
had the means or opportnnity of paying, is in lam sufficient to 
repel tlie presumption." Tliis doctrine was acted upon and 
reaErmed in NcLLinder v. Littlejohn, 4 Ired. 198, where the 
ruling of tlie Judge below, i. e., "to repel tile presnmption, 
the evidence mnst satisfy tlie jury, that tllo oldigor could not, 
and in point of fnct, did gwt pay the bond, ') is sanctioned by 
the court. 

So tlie law is settled. JIr. Xoore, for the plaintiff, drew in 
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question thc soundness of this doctrine " upon the reason of 
the thing," and put tliis case : one owes ten debts of $1000, 
arid has property only to the amount of $1000: if the fact of 
his owning this property, is sufficient to prevent the presump- 
tion of payment frorn being repelled when an action is brought 
by one of the ten creditors, it must be on the assumption that 
property to the value of $1000, llas paid debts to the ainount 
of $10,000 ! which is impossible in the nature of things. 

Carry out the argument : one owes ten debts of $1000 each, 
and has property only to the value of $9000 ; if the fact of his 
owning this property is sufficient to prevent the presumption 
of payment from being repelled when a11 action is brought by 
one of tlie ten creditors, it must be on the assumption that pro- 
perty to tlie value of $9000 has paid debts to the amount of 
$10,000, which is impossible in the nature of things ! So the 
result is, that to prevent the presumption of payn~ent from. 
being repelled, there inust be proof that the debtor had pro- 
perty enough to pay :dl his debts! Tliis is absurd, and sliows 
that tlle argument is fallacions. The fallacy is in this: I t  is 
not supposed that $1000 can, in fact, pay debts to the amount 
of $10,000, or that $0000 can pay $10,000; but when a creditor 
lets his debt stand for ten years, during all which time nothing 
is said or done in regard to it, frorn public policy, the law raises 
a presumption tliat it lias been paid, and gives to tlie lapse of 
time an a~t$c ia l  aud  technicaL weight beyond that wliich it 
would naturally have as a mere circumstance bearing upon 
tlie question of payment. 

In  our case the action vas  commenced in 1861 : tile plain- 
tiff's debt was reduced to judgnicnt in 1820, (upwards of thirty 
years) : to repel the presumption, the plaintiff proved that in 
1819, the intestate of t l ~ e  defendant had failed; indebted to 
the ainount of $50,000 or $60,000, and was notoriously ~ v p -  
tetl to be entire1.y i7zsoZvent from that time till his death : tliat 
in 1835, the Narsl~al of the United States had sundry execu- 
tions against him, and after diligent search, was unable to find 
any property, and on application to the intestate, was told by 
him, that he had no property. The defendant then offered evi- 
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dence to show, tliat for 12 or 15 years before liis death, his 
intestate had the a6ility and means to pay the debt sued for, 
and tliat the same might have been made either by Ji. fa. 
or ca. sa. : His IIonor was of opinion, tliat conceding the proof 
rrisde by tlie plaintiff to be saflicie~it (if standing alone and 
unexplained) to repel the presumption of payment, yet, "if 
the jury were satisfied, that the intestate of the defendant had 
the ability and means to pay the debt sued for, although he 
could not pay any other of liis debts, this fact took from the 
matter, proven by the plaintiff, its force and effect, so as to 
rnake it insuficient in law to repel the presumption of pay- 
~ q n t . "  This is his Ilonor's charge in substance, and we tllil~li 
i t  is in strict confo'onnity to the law as lield in Buie v. Buie. 

Wketlier the evidence that the intestate was " notoriously 
reputed to be entirely insolvent7' from 1819, until his clenth, 
together with the other matters stated, was in law sufficient to 
repel tlie presumption of pay~nel~t ,  we do not decide ; but we 
tliirili it clear, that if tlie jury were satisfied that this notori- 
ous veputathn of entire i?~soIuency was unfounded, and that in 
point of fact, the debtor, for twelve or fifteen years before liis 
death, liad tlie afiility and means to pay the debt sued for, and 
that it might have been inacle by $. fa. or ca. sa., it was the 
dnty of tlie court to instrnct the jury tliat there was no evi- 
dence to repel the presumptian of payment. There is no error. 

PER C~.RIAX. Judgment affirmed. 

OSCAR G. PARSLEY us. ISAAC HUTCHINS. 

An Act of Assembly, requiring a citizcn of a town to get a permissioll from the 
commissioners of the town to retail spirituous liquors, within its limits, does not 
confer the right to retail ; but the applicant lnust also get a license to retail 
from the county court, and such court-license will protect him though it runs 
beyond the time embraced ill the permission of the colnmissionera 

ACTIOX for a PENALTY, brought by appeal to the Superior 
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Court of New Hanover, and tried at the Spring Term, 1856, 
of that conrt, before his Honor, Jndge MANLY. 

Tlie warrant was for a penalty of twenty-five pounds, for a 
violation of a private act of Assembly, applicable to the towns 
of Wilmington and New-Berne, forbidding the licensing of any 
one to retail spirituous liquors, within the limits of those towns, 
without a permission from the commissioners of the town. 

The act of Assembly under wliicll this action is broi~gl~t,  
was passed in 1500, and the part lnaterial to this consideration 
is as follows : 

" Whereas many abuses and irregularities have been found 
to prevail in the towns of Newbcrn and Wilmington i n  con- 
sequence of irnproper persons being pcrrnitted to keep ordina- 
ries, and to retail spiritnous liquors by the srnall weasnre ; to 
reinore the cause of such abuses and irregularities in futnre," 

I t  is enacted, ' cTl~a t  from and after the next Narcll Term of 
Craven and New IIanover county conrts, no person s l d l  Beep 
an  ordinary, or retail spirituous liquor, by the small measure, 
in the towns of Newbern or Wilniington, until lie or she shall 
hare  first applied to the cotninissioi~ers appointed for the gov- 
ernment of the said towns, and have obtained f'roor them a 
certificate of their permission for that purpose, wl~icll certifi- 
cate and pcr~nission s l d l  be valid and in force fur one year 
from the time it is granted, and no longer ; and every person 
mho sliali keep an ordinary, or ml~o sl~all  retail spirituous 
liquors by the small ineasnre, in eitl~er of the said towns, aftcr, 
&c., without liavi~ig first obtained the perniission of the coln- 
lnisaioners as aforesaid, sliall forfeit, kc." 
%I. " Tllat every person wl~o wisl~es to keep an ordinary, 

or to retail spirituous liquors by the slrlnll measiire, in either 
uf the said towns, nncl w l~o  11us obtained permission of the 
coiutnissioners as aforesaid, may, on application to the county 
conrts of Craven and New Hanover, be ordered, at the dis- 
cretion of said courts, to have a license for tlie purpose afore- 
said, LQC." Tlie act requires tlie applicant to give bond and 
security for conforming to the act of 1799, regulating ordi- 
naries, &c. 
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Tlie defendant obtained from the coinmissioners of tlie town 
of Wilmington, tlie following certificate of tlieir permissiou to 
retail spiritoous liquors by the s~nal l  measure, viz : 

Tliis is to certify, I. IIntcliins lias obtained from the commis- 
sioners of tlie town of Wilmington, tlieir pernlission to retail 
spirituous liquors by the small measnre, at one place in tlic 
town of Wihnington, for one year fro111 the Jnne  tern], A. D. 
1359, of tlie connty court of Kew IIanover. 

(Signecl,), 12. MORRIS, Town Clerk. 

Three months afterwards, that is, at  the September Terin of 
the court, the defenclant exhibited t l~ is  certificate, and obtain- 
ed an order for a license to retail for one year in the town of 
Wilmington, wliich was dnly issued. The defendant continncd 
to retail under tliis license for mure t l~an  one year after tllc 
clate of the commissimers' certificate, but not more than n 
year from the date of llis license from the conrt,. ad it was for 
tliese acts of retailing, (between June and Septembe~ Terms, 
1S.53,) that it is alleged this penalty was incurred. 

Upon this state of facts, his IIonor advised the jury tliat 
tlie defendant liad not violatccl tlie law, and tliat they should 
find a verdict in his favor. Exception to the cliarge oE his 
IIonor, and, appeal to this Court. 

TIT A. Tlr~ight ancl Cccntwcll,. for tlie plaintiffs. 
D. Beid ancl J. II; Bvjan, for the defeirclnnt. 

BATTLE, J. Tlie eonstrnction placed by his IIOIPW, in the 
court below, upon the private aef, for the violation of which 
this suit was b r ~ ~ g l l t ,  was, in our opinion, correct. The I H ~ S -  

chief wl~ich tlie act mas intended to. ~emecly, is  recited in its 
preamble, ancl it was "in conseqnence of improper persons 
being permitted to keep ordinaries sncl to retail syiritnons 
liquor by the small measure," in the towns of Willnington and 
Newbern. Tlie power of granting licenses to kecp ordinaries 
and retail spiritous liquors in this State was, a t  t l~nt  time, as it 
is now, confided to the connty courts. (See Act of 1798, ch. 
501, of the Revised code of 1890.) Any person might then 
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apply for such license, and the conrt might, in its discretion, 
grant it to him, unless it should appear that lie mas a person 
of " gross immorality, or of S L I C ~  poor circu~nstances and slen- 
der creclit," tliat lie could not conlply with tlie conditions upon 
v-hicli lie was to obtain it : upon obtaining his liceusc, each 
person was to pay certain fees to tile clerk of the court for his 
own use, and a certain tax to tlle sheriff for the use of tlie 
State ; and the license thus obtained was to continne in force 
t i ~ r  one year, arid no longer. The disregard wliicli the justices 
of tlie county courts of New lIanorer and Craven showed to 
the restrictions of the Act, or the loose constraction wliich 
they put upon the terms, " gross imniorality " and " poor cir- 
cnmstanccs and slender credit," produced the abuses and 
irregularities in the towns of Wilmington and Newbern ~ h i c l i  
rendercd necessary the private act in question. Tliat act, as 
will be seen by reference to the second section, m a 1- ~ e s  no 
change in the granting power, nor in the terms and duration 
of the license, nor the manner in which it was to be procnred. 
But for the security and protection of the towns named, each 
applicant to the connty court for license, must produce a cer- 
tificate of his having applied to, and obtained from the corn- 
~uissioners of the town, a permission to retail thereiu, " which 
certificate and permission sliall be valid and in fill1 force for 
the term of one year from the time it is granted, and no long- 
er ;" and then a penalty is imposed upon every person who 
s11a11 presume to retail spirituous liquors without such permis- 
sion. Tlie plaintiff contends, tlmt no person obtaining sucll 
~ern~iss ion ,  can retail beyond the year for mliicll it was granted, 
tlio~lgh he may have procured a license f'roin the county court 
~vl i ic l~ extends beyond tllat time. Such a construction of the 
act seems to us entirely inadmissible. Tlie error consists in 
tlie supposition, that tlie certificate of the permission, obtained 
froln the board of com~nissioners, confers a portion of the au- 
thority to retail ; but, in truth, tliat is derived entirely from 
the county court, as is manifest from an inspection of the 
second section above referred to. The certificate of the coni- 
n~issioners is only a recoinmendation to the county conrt, that 
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the applicant is a fit person to be licensed to retail within the 
limits of,the town. It is an indispensab!e pre-reqnisite, with- 
out whicll tlie county court cannot corlfer a license, and for 
obvious reasons the certificate has limits assigned to it, bejond 
whicli i t  cannot operate. The person rccomniended niigllt fall 
into bad habits, and become grossly immoral ; but i t  was not 
tllougl~t probable that such a change for the worse, wonlcl 
come over hiin in the short space of twelve months. I lence 
the connty courts were allowed to act upori it a t  any time 
within that period, but not afterward?. It mas but a prudent 
precaution to reqnire a new certificate of clia18acter every year. 

Cut  there is another objection to the plaintiff's construction 
of the Act, suggested and strongly insisted upon by tlie de- 
fendant's counsel : the license is alwtys granted for one year, 
and if the certificate of permission l~acl tlie ef3'ect contenclecl 
for, the two must always be coteniporaneous, which is, strictly 
speaking, impossible ; because the certificate must be first ob- 
tained, and that monld admit a t  least of an instant of time to 
intervene. But  if that view be considered too much like sticb- 
ilig in tlle bark, yet i t  must be  confessed that the other tvould 
require the certificate to be obtained at  least during the term 
of the court a t  which the license is granted. This wonld 
necessarily be so incorlvenient in practice that we can hardly 
suppose it was ever intended. A t  all events, the cor~struction 
adopted by the Superior court, in which we concur, is f i~l ly  
justified Cy the worcls of the act ; and besides being reasona- 
ble, and convenient, ~nakes  all the provisions l~ariiioriions rvith 
each other. 

PER Cuxrax. Judgment afirmed. 

Doe on tlie Demise of JOI-IN XEWLIN t s .  31ATTHEW OSBORSE. 

T h e  rnle adoptcd in our Courts, i ; ~  the action of ejectment, that where both plain- 
tiff and defendant claim under the title of a prior grantee, neither shall be al- 
lowed to dispute the  title of such prior grantee, does not forbid the defendant 
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fioin showing, that  before the  plintiff had got his conveyance, (which was a 
sheriff's deed) such prior grantee had c o ~ ~ v e y e d  to him, though withont con- 
s ;de ru t io~~ ,  and that  he had coi~veyed to n third pcrson for a full and valuable 
consideration, who had no notlce of the rights of llie plauitiK 

Tms v a s  an AC'I'IOX of EJECTXEST, t~ ie i l  before liis IIonor 
Judge DICK, at tlie Spring Term, 1855, of dlauiance Snperior 
Cuurt. 

G/dmnt ,  for plaintiff. 
ATmuood, for the defendant. 

I ' c m s o ~ ,  J. I n  ejectment, tlie plaintiff aslis tlie c o ~ r t  to 
tnrn tlie defendant out, and pnt hiin in possession of tlie land 
sued for; hence the rule, " the plaintiff must recover upon the 
@rengtll of his own title and not upon tlie wealmess of tliat of 
the defenclant." 

Two exceptions are ~nacle. 1st. Where the plaintiff's lessor 
is a purchaser at sheriff's sale, and tlie clefenclarit is the defend- 
ant in the execution. 

2cl. "Where both parties claim nntler the same person, 
neitlier shall deny the title of the person under ~rlionl botli 
claim." This exception is riot based on the idea of an estoppel, 
lont is a rnle of practice, \.i.liich lias becouie a rule of law, 
adopted by the  cot^-ts for the purpose of aiding tlie adminis- 
tration of justice, by dispensing with tlie necessity of reqnir- 
i11g the plaintiff to prove the original grant and mesne con- 
ve.yanzes (wllicli in many cases it was ont of liis power to do) 
 poi> proof that the defendant claimed nnder the same person. 
An  exception is made to tliis exception, when the defendant 
can show that tlle true title was in a third pelson, paramount 
to tho title of the person nnder wlloiu the plaintiff and defend- 
ant botli clniln ; and tliat the defendant has acquired tliis par- 
amonnt title from such tllircl person, or can connect lliti~self 
with snch third person, as by s l i o ~ ~ i n g  that he held possessiol~ 
for him, or nncler !iim. Love v. Gates, 4 Uev. and Bat. Rep. 
363 ; L ~ e h t l  v. Sazds, 1 Jones' Itep. 70. 

I n  our case, both parties make title under Davis, and there 
is 110 reason ~ r l i y  it  should not fall under the seconii exception : 



JUNE TERM, 1856. 165 

Newlin as. Osborne. 

so, neither party is at liberby to deny that Davis was the owner 
of the land. 

Taking tliat to be a "fixed fact," the question is, llas tlie 
plaintiff aequired the title of Davis ! The slieriff's deed to 
Iifm wasprima facie evidence of the fact. 

The defendant offered to prove that the title of Davis was 
not in tlie plaintiff, bat in one Jeremikh Osborne, by sl~owing 
tliat in 1845, Davis made a deed for this land to the defend- 
pnt, ancl afterwards that tile defendant made a deed to Mnr- 
chison as trustee, who sold the land and conveyed it to Jere- 
rniali Osborne, for a full and valuable consideration, without 
notice of the claim of Newlin, whereby Jeremiah had, befure 
the slieriff's deed to Newlin, acquired a good and indefeasible 
title, althongli tlie deed from Davis to tlie defendant was with- 
ont consideration ancl void in regard to Newlin, who was a 
creditor at t h c  date of the (leed. His IIonor rejected this 
evidence, and for illis the defendant excepts. There is error. 

The clefendant did not, by crffering this evidence, deny tlie 
title of Davis, under wholri both parties claim. On the con- 
trary, lie assumed that to be the fact, and offered to show that 
tlie title liad passed from Davis to Jeremiah Osborne, and not 
to the lessor of the plaintiff. There .is no rule of law or of 
practice that forbids this. 

The plaintiff had the benefit of the rnle, that wllere both 
parties claim under the same person, neither sliall deny his 
title, and was relieved'from the necessity of showing tlie grant 
and lnesne conveyances ; this was as much as he could ask 
fur, and we car1 see no gronnd, whatever, upon wliicli lie conltl 
iusist that tlie defendant onglit not to be allowed to show, that, 
prior to his purcliase at sheriff's sale, or t l ~ e  lien of his execn- 
cation, tlie title of Davis had become vested in Jcrerniali Os- 
Lorue : so tliat the plaintitt"~ lessor acquired notliing by his pur- 
c lme  a t  slleriff's sale, and having no title, of course, had no 
right to ask the court to turn tlie defendant, or any one else, 
out of possession, and put him in. TTe&re c Z ~  ~ O U O .  
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JOSEPH A. WEATHERLY us. JOHN MILLER. 

Where one agreed with the owner of a slave that he woula pay him $100, if his 
slave should run away, provided 'he would remove the hand-cuffs with d i c h  
he was confined, the hand-cuffs being removed and the negro having run away, 
it was Held that a suit could not be sustdmsd for the breach of this contract 
without a notice of the slave's escape to the defendant. 

It was not necessary that a jomt owner of the slave, who was not present when 
this contract was made, should be a party to this suit. 

ACTION of ASSUJIPSIT, tried before his Honor Judge DICK, at 
tlie Spring Term, 1855, of Guilford Superior Court. 

The <laintiff had purchased from the defendant a slave for 
himself and his father, who were trading in slaves as partners, 
and having put hand-cuffs upon him, the defendant told him 
tlie slave was honest, and thac if he would remove the hand- 
cuffs he would guarantee to him one hundred dollars if the 
slave should ran away. The hand-cuffs were accordingly re- 
moved and tlie slave' went off with plaintiff. H e  ran away 
that night. The plaintiff immediately posted up hand-bills, 
making known the escape of the slave, some of them in the 
neighborhood of the defendant ; but did not call on the de- 
fendant to make a demand of the $100, or to notiijr him of 
the slave's escape. 

IIis IIonor charged the jury that on these facts the plaintiff 
was entitled to recover the sum of $100. Defendant excepted 
to this charge. Verdict for the plaintiff. Judgn~ent  and ap- 
peal. 

Morel~cacl, for plaintiff. 
Xiller, .for defendant. 

XASII, 0. J. On the trial of the came below, three grouucls 
of defense were assumed : 

1st. That the plaintiff could not maintain the action, as his 
father, Isaac Weatherby, was a partner with him in tlie pnr- 
chase of the slave, and ought to have been joined as a party 
plain tiff. 

2d. That there was no consideration for the promise. 
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3d. That the plaintiff had given the defendant no notice. 
The charge was correct upon tlie first and second objections. 

The action was properly brought by the plaintiff alone: in 
the purchase of the slave the father was a partner with the 
son, and would have been a necessary party to any action 
upon that contract; but the contract upon which this action 
is brought was personal to the son alone, and Ile alone was 
eompetent to bring the action for a breacli of it. 

There was a sufficient consideration for the defendant's pro- 
~nise. To constitute a valid consideration in law, it is riot 
necessary there sllould be any gain to the person making tho 
yrorr~ise: if it imports a loss or injury to him, to d o n 1  it is 
made, it is sufficient. The defendant certainljr had no interest 
in  freeing the slave from his shackles : it was a mere act of 
hurnanity on his par t ;  but his promise indnced tlio plaintiff 
to remove the hand-cuffs, whereby the security of the property 
was diminished, and a loss consequently sustained by hiin. 
I t  cannot be necessary to cite authority for this. 

Upon the third point, however, we do not concnr with his 
Ilonor. The general doctrike, upon the subject of notice for 
the breach of, a contract in the nature of guarantee, is, that 
where the circutnstances whicll are alleged as tlie foundation 
of the defendant's liability, are more properly within the 
knowledge and privity of the plaintiff than tlie defendant, 
notice thereof should Le averred in tlle declaration and proved 
on the trial ; but where tliey lie equally within the knowledge 
of both parties, no notice is necessary : Z c w &  & others v. 
BracZtury, 2 Ire. 303, Spoonev v. Bazter, 16 Pick. 409. To 
evade the operation of the rule, the plaintiff contended that 
this cause of action accrued the moment the slave ran awiy, 
and therefore, there was no necessity to give the defendant 
any notice ; but if such necessity did exist, that he had conl- 
$ed with the law by his advertisement. It is true, the plain- 
tiff's cause of action commenced at the moment the slave did 
run away, but in law i t  mas not complete until notice wag 
given to the defendant; until notified of the fact he was in  no 
default in not paying the $100. In  Bradburj's case the d* 
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fendant had bound himself by parol, to pay certain notes and 
accounts, if they could not be collected by legal process ; they 
were put into the hands of a collecting officer, who made d m  
returns, and in some, that n ~ t h i n g  could be made; the action 
was brought to subject the defendant to the payment of the 
debts so returned ; no notice of such return was given before 
bringing the action ; the Court ruled that tlie defendant's con- 
tract was not a guaranty, but in the nature of one, and that 
he  was entitled to notice; and that the officer's return was 
not a notice. 

This case is greatly stronger. IIere, although the running 
away of the slave was the cause of the action, yet he was not 
bound, at  his peril, to know the fact, as i t  was niore particu- 
larly within the knowledge of the plaintiff. The law being, 
tllat he was entitled to notice, it became a part of his contract. 

As to the advertisements made by the plaintiff, they cannat 
serve as notice to the defendant, thong11 publidled in  his neigh- 
borhood; he was entitled to. personal notice of tbe fact.- 
There is no evidence that h e  ever saw the advertisements or 
heard of the absconding of tlie negro. See d7clmuwuy v. Cba: 
3usb.  173. 

P e n  GURIAM. Judgment reversed. 

M4RY J. O'NEAL us, DANIEL B. BAKER.* 

In  order to sustain the action of detinue, even against a wrong-doer, the plaintiff 
must show, not only a right of property, but a pressnt right of possession. 

ACTIOX of DETINCE, tried before his Eonor  Judge BAILEY, 
a t  the Spring Term, 1853, of New IIanover Superior Court. 
Judgment for defendant. Appeal. 

*Two other cases, viz: O'Neal v. Nichds and O'Neal v. Nichole et  d., were 
sent from the same court, and depending on the sanie facts and rules of law, 
were decided In the same way. Zn these, bhe judgments below were also af- 
firmed. 
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&"tramp and Wright, for the plaintiff. 
J. 11. Bryan and D. Beid, for the defendant. 

NASEI, C. J. The action cannot be sustained : To support 
an action of detinne, the plaintiff must have the right of pro- 
perty in the thing claimed, and also the pre'sent right of posb 
session. A bailor may sustain the action, because he has a 
special right of property, and the right of present possession. 
The case discloses that the mother of the slave sued for, be- 
longed to the plaintiff in the year 1826, w11en she intermar- 
ried with Thomas O'Neal. Before the intermarriage, articles 
of agreement were entered into by the parties, and in pursu- 
ance of them, the mother of the slave, Eenry, sned for, togeth- 
er  with other property, was conveyed to trnstees for theuse 
and benefit of Thomas O'Neal and his wife, the plaintiff, and 
after their death, for their children. O'Neal died in the year 
1849, in possession of the slaves, arid his widow continned in 
the possession of Henry until he passed into that of the defend- 
ant. T l ~ e  sole question is, in whdm is the right to bring the 
action 1 The plaintiff relies OD her possession, as sufficient to 
entitle her to a recovery of the slave, against a mere wrong- 
doer. I t  is trne such a possessio~~ will, in general, support an 
action of Trove?* against one, who, without right or title, con- 
rerts the property to his own use: such was tlie case in Arrzlr- 

9.y v. Dela~wliw, 1 Stra. 505 : t l ~ e  jewel was lost ,and fonnd by 
the plaintiff; the o\rner being unknown : in which case the 
presumption is that the riglit is with the possession. Cut if it 
appear on tile trial h a t  the plaintiff, itltl~ongh in possession, 
is not in f x t  the owner, and that tlle property belongs to a 
third party, wlio is lil~own, the presumption of title, inferred 
fronl the possession, is rebutted. I t  would be manifestly 
wrong to allox the plaintiff in such a case to recover the 
value of tile property; f'or tlie real owner may inl~nediately 
recover tlie value against the defendant, and the former judg- 
ment would be no defence: Barwick v. Burwick, 11 Ire. 
12ep. 80. 

I11 t l ~ e  case in Strange, the j e ~ ~ e l  was lost and found and the 
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owner was nnknown. IIere the slave was neither lost nor 
fonncl, and the legal owner was known. Ur .  TValker, one of 
tlie trustees, was alive arid his interest in the slave was 
known-the legal title was in him. 

I n  reply i t  is shown that Mr.  Walker llad released all his 
right, title and interest in and to the slave in controversy, to 
tlie plaintiff. Without inquiring into the effect of this convey- 
ance, as it touches the legal title to the slave, i t  can have no 
effect upon the question now before us. The deed was ese- 
cuted in 1554, and this action was commenced in 1850. At 
the time when the action was brought, the legal title was not 
in the plaintiff, bbut in Mr. Walker, who, as the surviving 
trustee, was alone corngeterit to bring the action. His  Honor 
conirnitted no error. 

E"m C U E I ~ ~ : .  Judgment aftirined. 

Doe on the demise of JAMES CARROWAY vs. RANSOM A. C H A N C E Y ,  

\Vhere the owners of adjacent tracts of land ran and staked off a line, supposing 
i t  to b:: the trne line between them, and had so considered it for more than 
trvel~ty >-ears, but there was no actual possession of the p;art included Irc- 
tween this line and the true one, the o~igi~ial  rights of 'the parties are not 
thereby altered and the true line being afterwards ascertained and fixed, the 
respective owners mill hold according to it. 

TITIS was an action of I.:.JFCT~NT, tried before his IIonor 
Judge ELLIS, a t  the Spring Terrn, 1855, of IScaufort Superior 
Uonrt. 

Tlie diagram below, as com~nented on and explained by the 
Court, will present the points in tlie case, witliout a f u l  ther 
stutemeut. 

PEARSON, J. The grant under which the plaintiff sets 11p 
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title, covers the locus in quo, and the question was, how much 
of the land covered by this grant had been taken off by the 
deed to Meazles, under which the defendant sets up title 

I t  was admitted " I" was the beginning : the next call is- 
"then a straight course to the great Pine log branch." The 
plaintiff insisted this line terminated at 11; the defendant con- 
tcuclecl the terminus was at  G. The Court properly charged 
the jwy that the line must be run so as to strike the great 
Pine log branch at  the nearest point, wliich was the line I 9  3, 
wl~icll being intermediate between I 11, and I G, left a part 
of the land in controveray out of tlie Neazle deed, and in re- 
gard to*tliat part, the plaintiff was entitled to recover, unless tlie 
rigllt was aff'ected by the length of the possession of the de- 
fenclant and those under whom he clai~ned, up to the line I G. 

,In reference to this second question, the evidence mas that 
the parties under whom the present parties claim, had, tnsnp 
years ago, more than 90 years, run tlie line I G, and agreed 
it  was tlie proper line separating the Neazle land froin the 
balance of the land covered by the original grant, and " had 
put light-wood stalies up against pine trees upon this line," and 
had acquiesced ever since in the fact of its being the proper 
dividing line; neither party l~aving ever, in disregard of it, 
taken possession by cultivating turpentine trees or burning 
tar-kilns; on the contrary both parties had cultivated turpe1~- 
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tine trees arid burnt tar-kilns up to i t ;  with this Clisti~~ction 
in wgard to-thepmty wndeer wkom the dfendnd claims, i .  e., 
Nary G a p e r ,  one of tlie persons under wlio~n the defindaut 
clairrlcd in 1534, llad tlie lirie T U, ruli and marl:ecl tlle trees, 
:uid tliere was no proof that tliere had evcr been any cultiva- 
tivn of turpentine trees or burning of tar-kilns or other species 
of possession west of the line I G ,  and south of the liue T U. 

Let it  be admitted tliat tlic possession b~ the defendant, and 
tliosc under whom 11e claims for so rnmy years, of tlie land 
west of the line I (4, and nortli of T U, dehitecl tLe plnil~tiff's 
title as to that part which is clcsignated on the diagram by I 
2 U, what evidence was there to defthiit the plaiutiff's title 
to that part west of I Q, and soutll of T U, desiguated upon 
the clingrani by 3 U G 38 As to tliis part tllere nercr l i d  
been any species of possession. and this e f h t ,  if produced a t  
all, must Imre been done by the fiact that I G llucl I>cen 
agreed on as the proper liue, light-wood stakes set u p  ngainat 
pine trees along it, and i t  liad fur more than tvveiity years been 
acquiesced in  and never disregarded, so fhr as the acts of the 
parties tended to sliow, during a11 that time. 

So the question prcscntcd is, can tlie true line of a deed bc 
changed and its location be tmusferred to another place by tlie 
ihct tliat tlic parties, acting under a, mistake as to its true loca- 
tion, liad agreed tliat i t  mas at a diffwcnt place and was tlie 
line indicated by I U G, and not 18 3, and liad, acting ua- 
der this rilistalie, for the purpose of making k m w n  LIILCZ eisiblr~ 
what they tlien supposed tu be the true line, set up light-wood 
stakes itgainst piue trees, and ever after aeynieaced in i t  as tlie 
trne liue? 

In regard to the laricl lying west of tho part of this Zim 
frolu I to U, and ~iortll of T U, we liave see11 that possession 
~ n a y  liave liad some eflect; but in regard to the lalid lying 
west of the p a r t  oyf' this l ine froni U to G, and sontli of T U, 
tliere was no possession, aud t l ~ c  naked question was, could 
that part of the line be changed by tlie facts set out above % 
His Iloiior does not intin~ate an opiuion to that egect, bnt lie 
confourids the subject by treating the whole line 1 G, as n 
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unit and indivisible ; whereas. the persons under whom the 
defendant claimed, had, by running and making the line T U, 
and conJining thspossession to the no~th side of  this latter h e  
divided the line I G, into two parts and made the several 
parts the subject of different considerations and rnles of lam ; 
tlie one becoming a question of possession and rights that may 
be acquired thereby ; the other being left as a mere question 
of boundary. 

For this error the plaintiff is entitled to a venirs de m. 

PER CURID. Judgment reversed. 

STATE as. NEWSOM & BRINDLE. 

The State, on a trial for a misdemeanor, upon a qoest~on under the statute of 
hmitations, is not restricted to the time stated i l l  the Indictment, but is at 
l~berty to go back two ye&s previously to the finding of the bill. 

TIIIS mas an INDICTMENT for fornication and adultery, tried 
before his Honor Judge DICK, at the Spring Tern], 1853, of 
Forsyil~ Superior Court. 

The defendants aslred Itis Honor to cllarge the jury that 
unless they were satisfied fro111 tlie testimony in the caw, that 
the defendants were guilty witllin the time stated in the bill 
of indictment, they icere entitled to a verdict of not guilty. 

Ilis Ronor refused so to charge, but told the jury that t l~ey  
were at liberty to consider at)? acts that had been proved 
against the defe~ldmtb within two jears next before the find- 
ing of tlie bill. Defendants excepted to the cl~arge. 

Verdict against the defendants, and juclgrnent. Defendants 
appealed. 

Attorney General, for the State. 
JIiller and Gilmer, for the defendants. 

KA~II ,  C. J. Tlle conrt below codd not charge the jury 
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as required ; they were not nestrjcted in  their inquiry to tlic 
time embraced in the indictment, but were a t  liberty, a s  di- 
rected by his Honor, to take into consideration any acts of tb 
defendants, charged in the bill and proved to have been corn- 
mitt'ed within two years, next before the finding of the indict- 
ment or tlie legal presenting of the offence. A6 colntnon law 
i t  is indispensable that the indictment & o d d  fix some certain 
day at  wliicli every hater ia l  fact, ~unstituting the crime, oc- 
curred. The authorities, however, YulJy shoqr that i t  is suffi- 
cient to prove on the trial, tliat the offence was committed be- 
fore the prosecution was commenced. The rule does not ap- 
ply to cases where time enters into the offence. Tirne does 
not enter into the offence here cllerg~d,,except that time wl~icli 
liniits the conimeticement of the prosecution. His  Honor 
was perfectly correct in telling the jury tliat if they were sat- 
isfied, from evidence, tliat the defend'ants were guilty within 
two years before the findiug of tlie bill of indictment,  the^ 
sliould convict them. See I'ettij'aha v. TPilIiams, ante 33. 

PER CURIAX. Judgment affirmed. 

CHRISTOPHER WATKINS' ADM'R. us. J A M E S  D. PEMBERTON e t  al. 

T h e  next of kin of an intestate have a right to appeal from an order obtamed 
by an Administrator lo sell the slaves of the estate for distribution. 

TIXIS was an APPEAL f rotna judgment of his IIonor Jndgc  
SAUNDERS, reversing an order of tlie County Court of Anson. 

There were no debts to be paid beyond what could be paid 
out of the proceeds of the other persoual property, bu t  the 
administrator, deeming it the most convenient mode of set- 
tling with tlie distributees, applied for an  order to have the 
slaves of the estate sold : there were thirty-one slaves ; and 
there n-ere eleve11 clistribntees, all of whom were adults: seven 
of these opposed the order, and on its being made, appealed 
to the superior court. 
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In  the superior conrt, his Honor refused a motion to dis- 
miss the appeal, and ordered the judgment below to be re- 
versed; from which judgment the plaintiff appealed to this 
Court. 

Ashe, for the plaintiff. 
Winston, for the defendant. 

BATTLE, J. The only question presented by the record is, 
whether an appeal to the superior court could be takeu from 
the order of the county court, and we are clearly of opinion 
that it could. Those of $he next of kin of the plaintiff's in- 
testate who preferred a division of the slaves to a sale of them 
for partition, by the administrator, were certainly interested 
in the order of sale made by the county court. Being so, 
and being dissatisfied with it, they had a right to appeal from 
i t  by the express words of the first section of the 4th chapter 
of the Revised Statutes c L  concerning appeals and proceedings 
in the nature of Appeals." 

The present is the same in principle as the case of itZz~r- 
phrey v. IKoocZ, ante 63, in which we held, at the last term, that 
the right of appeal was given. 

The order of the superior court, reversing that of the coun- 
ty conrt, is affirmed ; and this opinion must be certified as the 
law directs. 

PER CGRIAX. Judgment affirmed. 

AMOS SHELFER us. THOMAS I. GOODING. 

A Master is not liable to an action of Slander for words spolien while acting as 
coansel in behalf of his slave while he is on t r k l  before a competent trib~ulal, 
provided tho words are material and pertinent to the matter in question. 

Trrrs was an action of SLAXDER, tried before his Honor Judge 
ELLIS, at the Spring Term, 1855, of Janes Superior Court. 



176 IN THE SUPREME COURT. 

Shelfer z;s. Gooding. 

The defendant's slave had been brought before two justices 
of the peace at the instance of the plaintiff, upon a warrant, 
charging him with destroying his (plaintiff's) property. Upon 
the trial of the slave, tlie plaintiff was exa~niried as a witness 
ap ins t  him, and tlie defendant being called on by the rnagis- 
trates to know if lie wished to be heard in behalf of his slave, 
said, addressing himself to the justices, '< I wish you gentle- 
men to understand, that vliat Amos Shelfer (the plaintiff,) has 
sworn, is a tissue of falsehood and a damned lie from begin- 
ning to end." This he repeated. 

Tlie defendant's counsel contended that defendant acted as 
counsel in behalf of his slave and was privileged by tlie law 
in using tlie langutlga proven, and could not be held liable, 
unless tlle jury were satisfied that he used the occasion as a 
mere pretext to gratifjr his malice; that tlie presumption of 
law, in this case, rebutted t l ~ e  legal presumption of malice, 
and it was for the plaintiff to show malice. 

Tlie collrt charged the jury that the plea of the general 
issue threw upon the plaintiff the burden of showing, both 
the truth of the words, and that they were spoken mali- 
ciously ; that the defendant, as owner of the slave, had a right 
to appear before the magistrates and defend his slave, and 
would be protected in using the language imputed to him, if 
he did so by way of setting u p  a just and proper defence, as 
lie conceived, free from all malice, but not if he used the 
words maliciously. This was left to them as a question of 
fact, arid the repetition of the words, together with the oath, 
as evidence of actual malice. 

Defendant's counsel excepted to these instructions. Verdict 
for the plaintiff. Judgment, and appeal by tlie defendant. 

Grcalz, for plaintiff. 
Dosznell, for defendant. 

CATTLE, J. I t  is unnecessary for ns to decide whether the 
charge against the defendant's slave was too vague and indefi- 
nite to give the magistrates jurisdiction, because, supposing 
that they had it, no action can be sustained for words spoken 
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upon sueh an-occasion and under such circumstances as were 
those uttered by the defendant in this case. 

When the slave was arrested and taken before the magis- 
trates for examination, i t  was not only the right, but the duty 
sf his master to appear in, his defense, Stat8 v. Leigh, 3 Dev. 
dz Bat. 127 ; the interest sf the master, the dependent condi- 
tion of the slave, and the fair administration of public justice, 
alike reqaifed it. Upon the trial the defefidant had imposed 
upon him, all the obligqtion, and secured to him, all the rights 
of counsel, or pf a party appearing for himnself. After the 
f l in t i f f  in this suit was sworn as a witness, i t  was undoubted- 
ly  ccjmpetent for the defendant to insist befqre the magistrates 
in defewe of his slave, that what the plaintiff had sworn was 
false ; and we can see no difference whether that was insisted 
on in an elaborate argument, or in the short emphatic allega- 
tion which he thought proper to employ. What he said was 
certainly pertinent and material to the cause. The question 
then, is, can an action of slander be maintained against him 
for tile words which he uttered, considered either as counsel or 
party? W e  think that, upon principle, it ought not to be ; ancl 
that the weight of authority is decidedly in favor of such 
principle. 

All  human tribunals, established for the investigation' of 
truth, must necessarily partake of human infirmity. In  the 
prosecution and defense of suits before snch tribunals, the tes- 
timony of fallible witnesses must often be relied on. To test 
dle credibility of such witnesses, many rules have been laid 
Q w n ,  by which it is sought to be dhcovered whether they, in 
the language of their oath, have told "the truth, the wholk 
trnth, aud nothing but the trnth," or whether from defect of 
memory, from imperfect observation, or from a settled design 
to snppress or pervert the truth, they have withheld, or made 
a false statement of the material facts of the case. I n  carry- 
ing these rules into effect, the aid of counsel has, in all civilized 
countries, been allowed to such parties as desired it. To make 
that aid effectual, great latitude must necessarily be allowed to 
counsel, not only in tlle examination and cross-examination of 
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the witnesses, but in commenting upon their testimony and 
upon their demeanor in giving it. They must be allowed to 
speak freely whatever is relevant and pertinent to the cause, 
without the fear of being harrassed with slanaer suits and by 
attemptsto prove that they were actuated by malicions r n h  
t h e e  14 the discharge of their duty. So manifest and so 
strong$ was the necessity for the allowance of this liberty of 
speech in judicial pro-ceedings, that we find it early disclosing 
itself in tlie free spirit of the English common law. In Buck- 
ley v. Tood, 4 Rep. 146, the libel was contair~ed in a bill in 
the Star-Chamber against Sir R. Buckly, charging him with 
dirers matters examinable ill that court, and also that he was 
tt. maintainer of pirates akd murderers ; and it was held that 
for any matter containbd in the bill which was examinable in 
the Star-Ohamber, "no action lies, although the matter is 
merely false, becanse it was in the course of justice ; but for 
the latter words, which were not examinable in that court, an 
action ou the case lies, fur that cannot be in a course of jns- 
tice." Another strong case is to be found in 1 Roll's~Abr. pl. 
817 (reported also by Sir W. Jones 431, and March 20 pl. 45). 
The substance of i t  was this: In an action on the case by A 
against B, the plaintiff declared that he took his oath in the 
King's Bench against If, of certain. matters to biiid him to his 
good behavior, and thereupon B falsely aal.~clmnliciously _said, 
intending thereby to scandalize the plaintiff, "there is not a 
word of trath in that affidavit and I will prove it by forty 
witnesses." On a motion in arrest of judgment, after a ver- 
dict finding that the words were false and nxdicious, it was 
held by tlie court that the action could not be maintained ; and 
the reason given was, "that the ansver which B made to the 
affidavit was a justification in lam, and spokea in defense of 
himself and in a judicial way." Again, in the case of Astley 
v. Young, 2 Burr. Rep. 807, the declaration charged that the 
defendant did maliciously make, exhibit and pnblish to the 
coart of King's Bench a malicious, false and  scandalous libel 
contained in an afidavit, in which there were certain false, 
fndiciozcs and scandalous matters : the plea was, that the de* 
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fendant made the &davit in his own defense against a com- 
plaint made to the court against 11i111, for his refusing to grant 
an de-license,'and i n  answer thereto, amd'to an affidavit of the 
plaintiff. There was a general demu~rei. and joinder therein. 
After argument, in the 'course of which tlie plaintiff's counsel 
urged that the defendant, by his plea, admitted the charge 
that the affidavit was made rnhli~iously~there was a judgment 
fof t he ,  defendant. Lord MANSFIELD, and the whole court of 
King's Beneh thereby deciding, that an action for defamation 
will not lie if the words, though spoken or wriften maliciously, 
were so spoken OT written in a course of justice. The sanie 
principle was decided in the case of Dodqson v. Scirlett, 1 
Barn. arid Ald. 23'2, (4 Corn. L. Rep. I l l ) ,  two of the Judges, 
Lord ELLENBOBOUGH, 0. J., and SAYLEY, stating it without any 
qnalification ; ABBOTT, saying, that n6 action would lie '' unless 
it can be shown that the counsel availed himself of his situation 
inaliciouslgr to utter words w b l l y  unjustifiable ;" and HOL- 
ROYD, concluding, "that if the words be fair comments upon 
tlie evidence, and be relevant to the matter a t  issue, then, unless 
express malice be shown, the occasion justifies them. If, how- 
ever, it be proved that they were not spoken bona; jide, or ex- 
press malice be shown, then they may be actionable ; at least 
our judgment in the present case does not decide that they may 
not be so." I n  the subsequent case of F l i n t  v. Pike, 4 Barn. 
&- Cress. 473, (10 Com. L. Rep. 380,) decided in the same court, 
BAYLEY, J., said! "The speech ol' a coutlsel is privileged by 
the occasion on which i t  '15 ~ p o k e n ;  he is at liberty to rnalrg 
strong, even calumnious observations against the party, the 
witnesses, and the attorney in the cause. The law presumes 
he acts in discharge of his duty, and in pursuance of his in- 
structions, add allows hitn this privilege because it is of advan- 
tage for the adnlitiistration of justice that lie should have free 
liberty of speech." And IIOLROYD (the same eminent Judge 
whose remarks in the case of _7ib&son v. Scarlett, have been 
quoted,) used the following remarkable langnage : b L  Witli a 
view to the due administration of justice, counsel are privi- 
leged in what they say. Unless the administrationeof justice 
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is to be fettered, tliey must have free libefty of speech in ma- 
king their observations ; which, it m11& be remembered, may 
be ansvered by the opposimg conhsel and co+nmsntecl @ by 
the Judge, and are afterwards taken into considwation by the 
jury, who have an opportunity of judkinp; how far the matker 
uttered by the ccm~isel is warranted by t h e  facts. pmved,: 
therefore, in tlle course of the administrit~on of justice, cowl- 
sel have a special privilege of uttering matter, even injuriozzs 
to an individual, on the g,round that such a privilege teuda to 
the better administration of justice. And if: a comsel in the 
conrse of a caus;, utter observations irrjurions to iadiv'iduals, 
and not relevant to the matter in  issue, it seerrls t~ methat  11% 
would not therefor be responsible to the party injured' ifi a 
common action for slander ; but that it wonld be neoessary. to 
sue him in a special action on tile case, in wl-iich i t  must be al- 
leged in the cleclaration,an.d prov-&I at the trial,,that the matter 
was spoken n~aliciously, and without probable hcl reaaovable 
cause." The same principle was recognised Izy the court for 
the correction of errors in h e  State of New York, 111 the case 
of U u & n p  v. Lush, 22 Wend. Rep. 410. The CLauceUor, 
WALWORTII, (who delivered an elaborate opinion, in which the 
court ununinzously concurred,). after saying thpt no action of 
slander would lie against s member af Congrew or of ti16 
State Legislature, aoting in the discharge of 11b of id& duties, 
however false and .malicious mi&t be his words, u-t&red. 
against the private reputation of an iudividrd, spoke tbue af 
the privilege of counsel : " Upon a fwll consideration. of all 
the autllorities on the subject, -I tlliuk that the privilege .of 
counsel, in aclvocatirlg the caus.es of their clients, a d  of partie6 
who are conducting their own, causes, belongs to the same 
class, where they have coufined themselves to what was rde- 
m n t  and pertinent to the question before the court ; and that 
the motives with which they have spoken what i v a  relevaat 
and pertinent to the cause they were advocatir~g; chhnbt b e  
questioned in any action of slander." I n  another part of the 
opinion, he says that counsel would not be protected in utter- 
ing calumnions words not relevant and pertinen$ to the matter 



J U K E  TERM, 1855. 

Shelfer vs. Gooding. 

before the court : "Thus, if counsel in the argninent of his 
client's cause should avail himself of tliat opportanity to say 
of a party or a witness, against whom tliere was notliing in 
tlie evidence to justify a suspicion of tlie kind, that lie u-as a 
thitf or a ~nurderer,  i t  miglit be a proper case for a jury to 
say wliether the connsel was not actuated by  n~alice, and iin- 
properly availed liirnself of his situation as counsel to defame 
the party or witness." 

Tlie irresponsibility of connsel and parties, for words spoken 
in tlie course of a judicial proceeding, was adverted to by 
tllis Court in the recent case of 1lblme.s v. J o h z ~ o n ,  Busb. Eel). 
44. Tlie question was, wliether tlic defendant could be sued 
in an action for malicious prosecntion for merely taliir~g out n 
warrant against tlie plaintifr; charging him with larceny '! 
The Court held that tlie action would lie : saying, that if the 
plaintiff could riot avail lliniself of that action, he would be 
entirely without remedy ; for tliat lie c o d d  not sue for tlic 
slariderol~s words merely, " because they were spolcen in the 
course of a jnclicial proceeding." 

W e  are aware tllat tliere are some opinions, expressed by 
courts of liigli authority, which cannot be reconciled with 
those to wliich we have adverted ; and among them stands 
tlie case of TThite v. NicholZs, decided by tlie Supreme Court 
of tlie United States, 3 How. Rep. 266. 

I n  deliverilig the opinion of tlie court, Justice Damx said 
upon the subject: With respect to words used in a course 
of jndicial proceeding, i t  has been rnlecl that they are pro- 
tected by tlie occasion and carinot form tlie foundation of an 
action of slander without proof of express malice; for, it is 
&aid, i t  mould be matter of public inconvenience arid would 
deter persons from preferring tlieir complaints against offencl- 
era, if words spoken in the course of tlieir giving or preferring 
their con~plaints, should be clcenied actionable." For  this tlic 
learned Judge refers to two cases, Johnson v. Evri?zs, 3 Esp. A?. 
P. C., 38, and Ilodgsma v. Scci~*lett, ubi S Z C ~ ) ~ .  In  tlle first of 
these, i t  is obserrablc tliat Lord E m o x  says, broadly, that 
b L  worcl~ used in the course of legal or judicial proceeding, 
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however hard they might bear on the party of whom they 
were used, were not such as wpnld support an action for slan- 
der," and he does not give the slightest intimation that proof 
of malice would have made any difference. In  referring to 
the other case, the Judge quotes the language of the two 
junior Judges, ABBOTT and HOLROYD, but does not notice that 
the two seniors' Lord ELLENBOROUGII, C. J. and BAYLEP, J., 
stqte the principle of the irresponsibility of counsel for words 
spoken on the trial of a cause, and material and pertinent to 
tlie issue, without any qualification whatever. Of that case 
it is further to be remarked,$hat the two junior Judges, if 
they intended to say that tlie action of slander might have 
been sustained had malice been proved, were hardly justified 
in so doing consistent with tlie decision which they concurred 
in making. The plaintiff on the trial before WOOD, Baron, 
liacl been non-suited as soon as it had been ascertained that 
the words for which the action was brought were uttered by 
tlie defendant in tlie trial of a cause and were pertinent to the 
matter before the court : one of the grounds of complaint, on 
the inotion for a new trial, was, that the Judge had stopped 
tlle cause too soon, withont hearing the evidence, and yet the 
court of King's Bench unanimously concurred in refusing to 
set aside tlie non-suit. The opinion of the learned Judge in 
the Supreme Court of the United States is liable to the further 
remark, that thong11 he afterwards refers to tlie case of Flint 
v. I'iEe, (u6i suyra,) for another purpose, he does not notice 
tlie emyl~atic language of the same Judge I~OLEOYD repudia- 
ting his forrner opinion, if that opinion is to be understood as 
3Ir. Justice DANIEL conceives it. 

The language used by RUFFIN, C. J., in prononncing the 
opinion of this court in the case of Briggs v. Bird, 12 Ire. 
Xep. 377, may also be supposed to qualify the principle which 
we are discussing, and not to sustain it in the unqualified 
terms in which we have stated it. I Ie  says, ( 'a  person is not 
ansverable for any thing he says in honestly preferring a 
complaint befo~e a justice of tlie peace, and p r ima  facie 
every application is to be deemed honest, and to have been 
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preferred upon good motives, until the contrary be shown, 
because i t  is a duty to bring offenders to justice." " I t  is 
always open however to the opposite side to prove malice 
either by express evidence or by circumstances attending the 
accusation, or by others that are collateral; as for example, 
that the accnser had a particular grudge against the accused, 
and knew the accusation to be unfounded. I t  is, therefore, 
the question in all such cases whether tlie party acted b o n ~  
$de in making the complaint, or from a wicked and nlalicions 
~nind." These remarks were u~ade  in a case where the de- 
fendant spoke the words, for which the action was brought, 
before a rilagistrate to wlioln he had applied fur it warrant 
charging the plaintiff with theft, but he did not take it out 
either then or afterwards. I t  is manifest then, that it' his ap- 
plication for the warrant was not an honest one with a viem to 
a criminal prosecution, his words could not be protected as 
having been made in tlle course of a judicial proceeding. In 
this viem, the language of the Chief Justice may be justified 
without in any degree impugning onr principle. I t  may be sas- 
tailled also by supposing that he referred to the kind of action 
spoken, of by HOLROYD, J., in the extract which we have made 
from his opinion in tlie case of E%i?zt v. Pike,  to wit : " A special 
action on the case, in which it must be alleged in the cleclaril- 
tion, and proved at the trial, that the matter was spoken mn- 
liciously and without probable cause." IIowever this limy be, 
and however it may be lield with respect to tlle responsibility 
of a counsel or party uttering words against the cl~aracter of 
a witness, or the opposite party, in tlie course of a trial, not 
~elevant to the cause, we think that we have shown by abun- 
dant authority, that a connsel or party is entirely protected 
against an action of slander for whatever Le may clloose to 
sriy relevant and pertinent to the matter before tlle court, and 
that no inquiry into his motives will be pennittecl. Our con- 
clusion in this case, therefore, is, that if the defendant's coun- 
sel had prayed an instruction tlmt the action for slander could 
not, upon the facts proved, be sustained at all, it ought to llave 
been given ; but as the connsel did not ask for so strong and 
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decisive an instruction, tlie Judge committed no error in not 
giving it ; neither would lie have erred had he given the very 
instruction prayed, to wit, that express malice must be proved, 
because the defendant could not have complained of an in- 
struction wliicll lie himself had requested. But as his Honor 
did not give that instruction, but on the contrary told the jury 
tliat malice might be inform2 froni the repetition of the 
words and tlie profane language with which they were accom- 
panied, he did thereby commit an error, wliicll the defendant 
l m  a right to have corrected on another trial. The rule in 
relation to instructions to a jury is, tlmt "although it be not 
error to refraiu. from giving instructions unless they be aslied, 
yet care must be taken, when the Jndge t l l i n l ~  it proper, of 
his own motion, or a t  the party's, to give them, tliat they be 
not i n  themselves erroneous, or so framed as to mislead the 
jury." Bynz~nz. v. Bywunt, 11 Ire. Rep. 633. 

With respect to the profane language used by the defendant, 
i t  mny not be improper for us to say, that it was s contempt of 
tlie ~nagistmte's court, for wliicli he miglit have been p~lnished 
by fine and imprisoilment ; but it did not alter tlie relation in 
\vliich he stood to tlle cause. What he said of the plaintiff 
w s  wlevant and yertineut to tlie defense w h i ~ h  he had a right 
to set up for his slave, asd  no malice could be inferred from it. 

PER C~XIAX. Jndgment reversed. 

BENJAMIN GRICE us. SARAH WRIGHT. 

Where it appears that there are trees fit for making turpentine, whieh are not fit 
for tun timber, an exception of tun timber froni a lease declaring the general 
purpose to be for n~akiiig turpentine, is not inconsistent with the granting part 
of the lease. 

&TIOX of trespass WARE c ~ n r s r x  FREGIT, tried before his 
Honor Judge BAILEY, at Spring Term, 1S55, of Robeson Su- 
perior Court. 
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From a general lease of the defendant's lands to one Janies 
Grice, for the purpose of nzakbzg and disiillbrg t twpnt i~~c ' ,  
there m s  a reservation to herself (cleft.) of the privilege of 
using the tun tinder. The plaintiff entered under James 
Grice, and afterwards the defendant entered ancl cut twz tini- 
ber which mas also good for making turpentine; indeed it 
appears that all pine trees fit for timber are also fit for turpen- 
tine ; bnt there are trees fit for making turpentine wliich are 
not so for tun timber. 

I t  mas insisted by tlie plaintiff that tliis reservation of the 
privilege of using tun tiinber was inconsistent with, and repug- 
nant to, the granting part of tlle lease, ancl as such, was void. 

IIis IIonor clmrged tlie jury that the exception v-as not re- 
pugnant to tlie granting portion, and tliab tlie exception was 
good, ancl that if they believed the defendant cut sucli trees 
only as were suitable for timber, she liad a right to do so, and 
tlie plaintiff could not recover. To which illstraction the 
plaintift' excepted. 

Verdict for the defenclant. Juclgment and appeal to this 
Court. 

Bcc~zlcs and SiZqAerd, for pIaintifT. 
Stmnge, for defenclant. 

BATTLE, J. W e  cannot perceive any reason for doubting 
the correctness of the opinion expressed by his IIonor in tlic 
court below. The exception of the trees fit for tun  timber did 
tlot embrace all the trees fit for tnrpen'tine, and, therefore, 
~vits not repugnant to tlic grant in the lease under mliicll tlic 
plaintiff claimed. The cases of Bobi~~son V. Gee, 4 Ire. &I). 
186, and 1IThitted v. Smith, cmte 36, are both cases in wliicll 
tlie deeds contained exceptions as much, if not inorc, liable to 
objection than this, and yet no doubt was espressecl as to 
their snfficiency, ancl the only questions raised on t lmn were 
ns to their extent : An cxceptiori necessarily excludes from n 
grant a part of tlie mliole of wliat wonlcl otlicrwisc bc con- 
tained io it, and tlmt is all the effect it lias in tliis case. 

PEE CC~IAM. Judgment affirmc~l. 
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JAXES F. M c R E E  os. WILMINGTOX S; RALEIGH RAIL ROAD 
COMPANY.* 

A franchise, pan ted  in liGF, to one ;nd his heirs a i d  assigns, to  erect a i d  keep 
u p  a toll bridge over a stream, arid forbidding the erection of any other bridge 
or f u r y  within six miles, and imposing a pcnulty of t ~ c e n t y  shi l l ir ig~ for every 
passenger " se t  over" in violation of such act, is not violaled by a rail road 
company, (incorporated by a modern act,) who carried passengers aloug theit 
road, and a5 a part of the road over,their bridge, thoilgh the latter was witlua 
less than six miles of the other. 

Q x e r e .  W i c t h e r  the owner of a id11 bridge, who cl;~ims for n penalty for 6 '  set- 
ting orcr"  persons and property does not have to aver that  he was able and 
ready to carry all persons, kc. ,  offering themselves, with reasonable prompt- 
ness and safety ? 

APITAL froin the Superior Court of New Hnnover, tried at 
the Fall Term, 1S54, before his Honor Judge MANLY. 

Tms was an action for a mx\wr, comulenced before a jas- 
tice of the pence by ~ ra r r a i~ t ,  and brongbt to tlie superior 
court by an  appeal, for tile violation of an act of Assembly 
passed i n  1766, entitled "an Act to encourage Benj'amin 11~1'- 
'r70i~ to build a bridge over the Korth East branch of tlie Cape 
.Fear Eiver." Anlong other tl~ings it is tlierein enacted as 
follows : 

"Se~tion $?I&. "Tllat wllen tlie bridge is built, the bendit  
thereof sllall be rested in I+ his lieirs a i d  assigns fur ever." 

S&ion 3rd. "That after the said bridge is built and eom- 
pletely enclcd as aforesaid, provided it be completed in tbur 
years after the passage of this Act, it s11a11 not be lawful for 
any person whatever to keep ally ferry, build any bridge, or 
set any person or persons, carriage or carriages, cattle, hogs, 
or sheep, over the said river, fur fee or rc i~ard ,  ~ri thin sis 
miles of tlie same, under the penalty of tweiity shillings yroc- 
lr~~nation rnoney, for each and every offence, to be recovered 
by warrant by t l ~ e  said Gei~juriiin Ilerron, his heirs, executors, 
administrators, and assigns before any magistrate of the conn- 

*Judge Uattlc, baing a stockholder in the Rail Road Company, took no part 
in the consideration and decision of this case. 
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ty of Rew Hanorer, to be applied to tlie use of the proprie- 
tor of the said bridge at the time of $he offence being conl- 
nitted." 

I t  is admitted that the franchise granted by this act, was 
transmitted according to law, and.was. vested in the plaintiff 
at the time the acts complained of were dome by the defendant. 

The bridge was erected within the time prescribed by tlie 
act, and, with various intermissions, l ~ a s  been kept up as a 
toll bridge by B. Ilerron, and those claiming under llinl, until 
this time. Whenever the bridge was down, the proprietor 
kept a ferry-boat at the place which served as a means of 
transit in the absence of the bridge. 

The bridge mas not standing when the cleferidants erected 
their bridge, but mas afterwards re-built, and was used till tlie 
year , when i t  was washed away, and since that tilne 

is war- has not been re-built, and was not standing wllen th' 
rant issued. 

The defendants pleaded specially the charter of the Wil- 
rnington, &c., Rail Road Company of 1833, with its various 
amendments, applicable to the case, by which the defendants 
were authorised to make a rail road over this tract of country, 
and it is admitted that the bridge in question was erected by 
virtue of this charter, and as part of the rail road, and that 
this bridge is less than six miles of tlie bridge site of tlie 
plaintiff. The complaint is for carrying a passeuger over tlie 
rail road bridge in the common passenger cars, for which 
twenty-five cents was charged and received by the company. 
13esides passing tlie bridge the passenger went nine miles on 
the train and no specific charge was made for passing the 
bridge. Nor was any specific charge ever made for persons 
passing the bridge as such. 

I t  was agreed by tlie parties upon this state of tlie case, 
tllat if his IIonor shonld be of opinion that tlie plaintiff is 
entitled to recover, judgment might be entered for tlle sum of 
two dollars ; but if lie shoul~l be of opinion with the defenclents, 
that a judgment of non-suit be entered. 

11% EIonor on considering the case agreed, gave judgrneut 
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of non-suit against the plaintiff, from which he appealed to 
this Court. 

J. 11. Bryan and Strange, for plaintiff. 
7L12. A. Tfi*ight, for defendant. 

Pcaxsox, J. The broad question is, had tlie legislature 
pobver to autliorise tlie company to baild a bridge across tlie - 7 

h orth East branch of the Cape Fear river, in conti?~untio?z, 
ccncl ns u p a r t  of the ra i l  rod-charging for persons and 
property carried along tlie road and making no charge for 
persons or property set over the river as an act of itself, i. e. 
(~naliing no separate charge for setting persons or property 
over tlle river, and making no higher charge on that part of 
the road by reason of the river,) notwithstanding tlie franchise 
claiined by the plaintiff under tlie act of the Governor, Coun- 
cil, and Assembly of the colony of North Carolina, in the 
year 1766! 

Admit that the act of 1766 is to be considered as a con- 
tract, by wl~ich the Governor, Council and Assembly of the 
Colony on the one part, agree to and with Benjamin 1Ierror. 
on the otlier part, that in consideration of the work and labor 
of tlie said Denjaruiu in building a bridge across the river, 
and keeping tlie same in repair, '< tlie benefit thereof should 
be vested in him, Iiis heirs and assigns forever," and they 
should forever have tile right to take certain toll from all per- 
sons and property passing over the bridge, and that i t  sl~ould 
not he Zccwful ,for any person whateaer to keep any fu ry ,  6uiZd 
(my bridge, or set any person 02. proyerty over the river for 

,fee or wward wit7~iu six nz&s of the 61Ridge, and for any vio- 
lation of the rights of the said Benjamin, his heirs or assigns 
n penalty of twenty sl~illixigs proc. should be recoverable by 
them, ckc. 

The first question is, was the meaning of the parties, and of 
course, tlle scope and operation of tlie contract, confined to the 
f'erries, bridges, and otlier modes of setting persons and proper- 
ty over the river at that L i m e  known and  in use? Or, Ivas 
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i t  tlie meaning of tlie parties, and mas it i n  their contempla- 
tion to confer upon Herron, his heirs and assigns, a perl>etual 
monopoly of setting persons and property over the river by 
means of his bridge, so that it shbnld never thereafter be in 
the power of tile Governor, Council and Assembly, no matter 
what miglit be  the change in the condition of things, either 
in reference to the increased necessity for transports across 
the river or tlie improved modes of transportation, to author- 
ise any other mode of crossing the river! 

W e  sliould hesitate long before bringing our minds to tlie 
conclusion that the latter is the true construction of the con- 
tract ; because i t  wa& unreasonahle on the part of Ilerron, in 
consideration of the services that he was to perform, to exact 
any such stipulation ; and because it was unreasonable on tlte 
part of the Governor, Council and Assembly in consideration 
of building a bridge, to confer a perpetual monopoly, and 
take from tliemselves and their successors, for all time to 
come, the power of doing that for wllich all governments are  
organised,-promoting tlie general welfare, by adopting such 
rneasnres as a new condition of things might make necessary 
and taking advantage of such i~nprovements arid inventions 
as after ages rniglit originate, for the benefit of the public; 
in other words, i t  is unreasonable to suppose that they in- 
tended to silrrender tlie means by wliicl~ they and their snc- 
cessors might, tlicrcafter, be enabled to effect the purpose fur 
which they were created arid formed into a governinent. 

Suppose, for instance two cities had grown up, one on eitlier 
side of the river, so that the necessities of the public sliould 
call for a dozcri such bridges, or thc progress of science liad 
called for a tunnel nncler tlie river, or a line of ballocns over 
the river, or a rail road car rusliing by steam from one es-  
tremity of' the continent to the other, across tlie river, was i t  
the meaning of the parties that the government tied its own 
Ilands, and disabled itself, for all time to come, from doing its 
duty so as to csclude all idea of progress, in such-wise that 
thc steam car Innst stop at the Sort11 East bl.anc11 of tlie Cape 
Fear  river, and all persons al:d property innst be transported 
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over the bridge of Benjamin Herron, after the manner, and in 
t l ~ e  way, sucll tliings were done in 1766 ! ! A constructiorl of 
tlie contract leading to this conclusion, is against reason. The 
truth is, it is just as impossible that the Governor, Council and 
Assembly of the province of Xorth Carolina, by the act of 
1766, contemplated on their part, and tliat of their successors 
forever, a surrender of the power to incorporate a rail road 
compa~~y ,  as it is, tliat 13enjalnin IIerron conteniplatecl on his 
part, aud that of his heirs and assigns forever, an obligation 
to carry over L L  llis bridge" a rail road car uuder tlle description 
of a ' L  n-heeled carriage," and that a passenger in the car was 
to be paid for, as a foot traveller, at  the rate of " four pence"!! 

W e  are not, however, under the necessity of putting the De- 
cision upon tlie mere question of construction, for our decla- 
ration of rights, at once, puts an end to any snch uareasona- 
Lle pretension or cIailn to an hereditary andpe~petual  rnonop- 
oly, as that set up by tlie plaintiff. "Deqlaration of .Rights," 
sec. 3, "Tl~at  no man, or set of nienjare entitled to exclusive or 
separate emoluments or privileges from the community, but 
in consideration of public services." See. 22, "That no he- 
reditary emolumen~s, privileges, or honors, onglit to be granted 
or conferred in tllis State." Sec. 23, "That perpetuities and 
monopolies are contrary to the genius of a free State and 
ought not to be allowed." 

By this solernn declaration "the people" who were then 
exerci4ng the Ilighest act of sovereignty-that of maliing a 
goverr~rnent for tl~emselves, forbade tlle creation of monopo- 
lies and put an end to all such as then existed. 

The meaning and purpose was to forbid and abolish all he- 
reditary and perpetiial nionupolies as "contrary to the genius 
of a free State," ant1 to put in  notion the "new State" they 
were tllcn organising, as a free reprcsentatlve qaepu61ica?b go- 
, , ,  ~ ~ r n n ~ e n t ,  ' rclicved from a11 fetters arid trsrnmels previously 
existing by wllicll its action rniglit be cramped or circnm- 
scribed, arid fully autllorised to do every thing necessary and 
proper to acconiplisli its mission, i. e. promote the general 
welfare. 
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W e  are not now to decide wliether the ufrancl~isc" or 
"monopoly" granted to lIerron, liis licirs and assigns, by tlie 
colonial government, was entirely abolished by t l ~ e  declaration 
of rights and the formation of tlie State government or not. 
I t  may be tliat the francliise still exists, so far as i t  confers n 
riglit to keep up a bridge and take toll, and possibly so far as 
to prevent any otlier person from " setting any person or thing 
over tile river" in tlle way of a k r r y  or A n  ordinary bridge ; 
that is a different question : we decide now, that, notwitl~stand- 
ing the coloriial act of 1766, t l ~ c  Legislature in 1833 had 
the power to grant to the defendants a right to construct a 
rail road, and in doing so, to cross the Sonth East bmneh of 
Cape I'ear, and to consider " the tlxnsit" over the river as a 
part of the road. 

As  the act of 1766 imposes npon IIerron, his heirs and as- 
s i p  the duty of keeping up the bridge, it might be a ques- 
tion whether this was not a concurrent part of the contract, so 
as to malie ii necessary for tlie plaintiff to aver that his 
ljridge was up, and in good repair a t  the tinle the defendant 
was guilty of the wrong, &c., and that he was then and 
t!iere, ready and able, by means cd his bridge, to carry all 
persons and things across the river. I t  would seem to be 
unreasonable, apart from what we have said above, tliat the 
;)laintiff should lmve a riglit to stop tlie whole line of travel 
f rom north to soutl~, nnless 11e avers and is able to prove, that 
lie was prepared to set all persons over t l ~ e  river in rensona- 
ble time and with reasonable safety. Without this averment 
11e would be allowed to take Advantage of l ~ i s  own wrong- 
to recover twentg shillings fdr every person set oyer tile 
river by any one else, whereas if lie liad done it l~imaelf 
tlie price was fo;lr$ence! 

In reply i t  is said by the act of 1766 the plaintiff isliable 
to tlic pains and penalties imposcd by law, on other keeperr; 
of public bridges and ferries, if he faiIed (' to keep tlie same 
i n  good order and fit for passing over": This is trnc, bat it 
would hardly be considered satisfactory by a traveller who is 
stopped at the bank of the river and finds tliat the plaintiff 
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is n ~ t  prepared to set him over, and it is unlawful for any one 
else to do so. 

PER CURIAM. Judgment affirmed. 

ROWLAND H. MANN us. SAMUEL KENDALL. 

Although onc may waive a tort so as to be able to suc in assumpsit in certain 
cases, yet no new jurisdiction can bc acquired in such cases so as to kive a sin- 
gle magistrate the power of trying the- case. 

Where the plaintiff has an clcction to sue cither in tort or contract, no conit can 
I~old jurindiction of the assumpsit hut one which can give a remcdy.011 the tort 
iteelf; for the reason that the same questions of law arbc in each. 

TIIIS mas an action of ASSUMPSIT, commenced originally by 
a warrant before a inagistrate and brought hy successive np- 
peals to tlie Superior Court of Stanly, and there tried be- 
fore liis IIonor Judge BAILEY, at7tlie Spring Term, 1855. 

r 7  l l ie suit was bronght for the price of a quantity of walnut 
plank wliicll had been made by the  defendant at his mill out 
of the plaintjff's saw logs. I t  appeared that the ldgs had 
been sawed on shares, and the plaintiff's sliare was set apart 
for him and piled in tlie defendant's mill-yard, and tlmt the 
defendant, without the plaintifF7s knowledge, took wine of 
these planks and worked them up  into furniture. 

The plaintiff waived the tort and declared in tlie common 
count for goods sold and delivered. 

The defendalit's counsel asked the court to instrnct tlie jury 
that the plaintiff's remedy was in trespass or trover and-not 
i n  assnmpsit; that he cnnld not waive the tort, and that 11av- 
jng done so he could not recover. 

Tile court declined giving the instruction asked and told 
the jury t l ~ a t  if they believed the evidence, the p l a in t3  was 
entitled to recover. To which instrnction defendant excepted. 

Verdict for the plaintiff. Judgment and appeal by the de- 
fendan t. 
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E C. Jones, for the plaintiff. 
h'elly, for tlie defendant. 

NASII, C. J. A carefnl examination of the acts of Assenl- 
bly under mliicli single magistrates out of court administer 
justice, mill sliow that it was not the intention to give jurisdic- 
tion in any cases but wliere "the matters are liquidated be- 
tween the parties, or might be reduced to certainty by some 
standard famished by them or one of farniliar application," 
2)er v. I I a p r ,  1 Dev. Rep. 387. The clefendant there had 
einployed the plaintiff to haul for him a certaiu amount of 
goods from Petersbnrg at  a stipulated price per linndred. 
Tlle plaintiff went to Petersb~~rg,  but could not get from the 
defendant's agent more tlian one-half of what had been agreed 
upon. This court decided that the magistrate had not juris- 
diction, becanse wlmt mas tlle proper estimate of the damages 
sustained by the defendant, is s subject peculiarly fit for tllc 
consideration of a jury. 

In  this case the court was requested by the defendant to 
charge the jury that tlie plaintifl' conld not waive the tort, 
that his remedy was in trespass or trover, and upon the facts 
disclosed by the testilnony he could not recover: This tlie 
court declined, and instructed tlie jnry that the plaintiff could 
recover. I n  this there is error. 

The right of a partyincertain cases to waivea tort andsue 
as in contract, is not denied ; the cases referred to by the conn- 
sel of the plaiutii3' fully show it; but none of them meet this 
case ; none of them recognise the principle that by waiving 
the tort a new jurisdiction can be acquired. This is decided 
in Clark v. Dup-ee, 2 Dev. Rep. 411. Assumpsit cannot be 
xnaintained by a single magistrate, upon an implied promise 
where the plaintiff has an election to sue either in tort or con- 
tract. K O  court can llold jurisdiction of tlie assumpsit Lint 
one which can give a remedy on tlie tort itself; for the reason, 
that tlio same questions of law arise in each. Supposing tIie 
plaintiff in this case could have waived the trespass, it is clear 
that in so doing lie must have brought an action in court. I n  
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ruling that the plaintiff was entitled to recover in this case, 
his Honor erred. 

PER C~TRIAM. Judgment reversed and a venire 
de novo. 

STATE vs. PINCKNEY WILLIAMS. 

T h e  possession of stolen goods is a circumstance to be left to the jury in estima- 
ting the guilt or innocence of the accused, and however slight it may be, the 
court cannot disregard it. 

I t  is no violation of the duty of a Judge to speak of things as facts where they 
are treated as facts in the progress of the trial, and are not questioned by 
either side. 

INDICTMENT for PETTY LARCENY and for TRADING ~ I T I I  SLAVES, 

tried at tlie Spring Term, 1855, of Rocliingllam Superior Court. 
The State introdoced, as a witness, Ool. A?. B. Watt, who 

testified that, on returning home from a journey on Uonday 
evening, he learned that tobacco httd been taken out of one of 
his barns: he went early next morning and discovered that a 
considerable quantity had been taken ; there having been a 
considerable rain on Sunday night, he plainly sstw the tracks 
of two persons which he followed to the plantation of his 
neighbor, J. W. Neal; be thence, in company with Mr. Neal, 
followed the tracks to the fence of the defendant, thence 
tl~rougli his wheat-field to his house, finding on their way two 
leaves of tobacco. Before leaving the plantation of Mr. Neal, 
they made an examination of his slaves, and found that the 
shoes of two of these slaves, Ivsr'son and Iienry, exactly fitted 
the track, and upon being charged, these slaves confessed that 
they had stolen the witness's tobacco. On meeting with the 
defendant near his own house, the witness proceeded in these 
words : " I aslted him if lie was aware that it mas contrary to 
law 'to trade with negro slaves, for property which was their 
own, mithont a written permission from the owner or mana- 
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ger?': lie replied,, "he did, a d  had not traded witli any, lie 
liacl quit that thing." I then told him that the tobacco hegot 
on Sunday night mas my tobacco, and not the negroes'. H e  
said L ' l ~ e  had got no tobacco Sunday night; that he could 
prove by some of his relations, who staid at his house on that 
night, that he was not out of, his house that night." "I then 
stated to him the evidence I had to satisfy my mind tliat he 
had my tobacco. I informed him that I hacl tracked the 
thieves from my barrs to his Louse, ancl found two or more 
pieces of tobacco, iniide of his premises, that I thought mere 
mine ;" to which he replied that " he conlcl track persons 
beyond Iiis house,-and that lie had fonncl a bundle of tobacco 
near his spring 011 Monday morning." " I asked him to let 
me see it. I Ie  brought it out, and I compared it witli a sam- 
ple'wliich I had in my pocket, when lie said, lie thought it 
was my tobacco, but still denied getting any. I then told 
Him that two af the negroes, Iverson and lhmry, had confessed 
&ealing it, ancl tliat they carried it to him ancl delivered it to 
him at  his kitchen, wliich he denied. I then told 11im that 
the boy Iveisson said he was at  tlic house on the first Sunday 
$11 May to get some liquor. To which he replied, "he did 
not get any." I told liim Iverson also stated he did not get 
any, I then said, 'byou admit Iverson was here at tliat time? " 
he said "yes." I then told him I would tell liim all the ne- 
gro said besides ; he (Iverson) said defcndant asliecl him if lie 
liad any tobacco to sell, that it was easy to get good tobacco 
and that lie would give a good price for good tobacco; to 
which defcndant replied tllnt it was au infernal lie." After 
talking witl; liim some time, I snicl to him if I liacl thought 
I n.as to have.any diEcnlty I wonlcl have brongllt an oficer, 
and had liirn arrested and his premises searched, bnt I had 
supposed when he learned tlic tobacco was mine, he would 
give it up. I Ie  said ( c  if lie had any tobacco of mine lie 
monld give it up." Nr. Ken1 tlien asliecl liim if lie w0~11~1 let 
ns see his barns. H e  said lie would. I told him tliat mas 
useless, for I did not know mlietlier l l ~ y  tobacco m s  in his 
barns, or hid out; that I had no clonbt lie had got i t  on Sun- 
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clay; tliat I was fatigued and liungry, arid was going home, 
Lnt that 1 tliouglit tlie testirnonp was sufficient and sho,uld Le 
coinpelled to prosecute him. IIe  then asked Mr. Neal to go 
into tlie house and requested m e  to g p  up tlie road with him; 
~ v c  went some hundred yards or so, and came to a barn in 
tlie woods, on the side of the road. I Ie  unlocked the door 
a id  opelied it. I said 3bTilIiams, that is my tobacco, point- 
ing to a pile on the piglit of the cloor." I Ie  said yes, and 
that over there," pointing to some which lie liad hung on 
sticlis. We thcn sat down in tlie door and talked fur some 
1ittlc tinle. 1Ie rernarlred to mc tliat t l ~ e  negroes liad told 
l ~ c  a lic; for lie did' not see them tliat night; tliat they 
brought the tobacco and put it down by" his barn, and that 
lie got it the nest ~noriiing. .IIc said tlie boy Irerson owed 
liis wife fur ma1;ing him n sliirt, and mas to pay for it in to- 
bacco, bnt lie supposed with his own tobacco, and had no idea 
they were going to bring so ~nucll. After some filrther con- 
versation, we returned to the house when tlie defeildilnt paid 
me for my tobacco and asked me not to prosecute him." 

I n  con~ulenting on this testimony, the solicitor asked tlie 
jury how it was that the defendant hiem whose tobacco it 
was, and that it was taliell to llis barn, and ml~o tool; i t  there, 
unless he liad some previous concert wit11 the persons who 
took it, inasmuch as lie said he was not out of his liouse tliat 
night and did not see them 

Tlie clefendant's counsel asked tlie court to cliarge tlie jury 
that tliere was no evidence to sustain the count for petit 
larceny. 

Tbe court declined so to charpe, bnt told the jnry tliere 
was sonie evidence on tliat count, the force and eft'ect of 
~r11ic.h they alone 11ad to determine : that if they were satisfied 
that the defendant hail seduced the clefendant's slaves, or eitlier 
of them. to take Col. Watt's tobacco, they slioulcl find liini 
guilty; but if tliey were not so sntisfiecl, they should acquit 
hiin an tliat count. I11 recapitolating the testin~ony, liis Honor 
said to the jury Otllat it liad been properly asked by tlie Soli- 
citor how it was that the defendant knew who took the tobacco 
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to his barn ancl wllose #.otylcco it \\-as, unless there 11ad been 
some concert between hiin a d  the slaves, Iverson a~;d  IIenry, 
or one of tliem T" To tliis cllarge tlie clefeu(iant's counsel es- 
ceptecl. 

l'erdict of guilty for petit larceny: and not guilty on the 
other count. Jnilgu~ent and appeal. 

Aitomcy General, for the State. 
~?liller and i ~ h e f i e d ,  for the d e fenclnnt. 

EATTLE, J. Tlie defcndnnt, in liis bill of esceptions, pre- 
sents two objecti~ns to tlie proceedings on his trial, either or 
both of ~ l l i c l l ,  lie contends, entitle 1li1n to hare the ~erclict 
set aside ancl a, eelziw c7c nova arvarcled. Tlle first is, that tlic 
presiding Jndge submitted to tlle jury the question of his guilt 
on tho count fur petit larceny, witllunt any testi~nony to sus- 
tain i t ;  and seco~zdly, that tlie Jndge eslmssed his opinion 
u p ~ n  afact in tlie cause, contrary to the inliibition of the statute 
upon that subject. 

'We are clearly of opinion tlint neither objection is sus- 
tainable. 

It is very certain that, if Cot. Tdt, the principal witness 
for the State, is to be believed, the tobacco n-as stolen on Sun- 
day night, and, on the following Tnesdny morning, was founcJ 
in a barn of the defendant, of mllicll he had the Itey. This 
was of itself, as lias been often decided, soine'evidence that 
tlle defendant was the thief, ancl required explanations from 
him to afford a satisfactory account how lie became possesset1 
of *the stolen article. Unfortunately for Ilim, his zccount, 
wliile i t  tends to remove the snpposition that lie took the to- 
bacco with his own hands, il~alies i t  almost certain that he did 
it through the agency of Mr. Neal's two s l a~es ,  Iverson and 
IIenry. Among other circuinstances of snspicion in liis ae- 
count, was that ~ r l ~ i c h  is mentioned as having been particnlar- 
ly brought to the attention of the jnry by tlie Solicitor for the 
State. 

The remaining objection is, that the Judge violated the stat- 
ute by the manner in which he noticed that circumstance. 
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Sow, \Tit11 regard to tliat, tlie Judge could have erred in either, 
or both of two ways : 17irst, by esprcssing his opinion tliat the 
fiict ~ r a s  prored ; but as to tlmt there seemed to be no dispute, 
for tliere is not tlie slightest intimation in tlie case, that the 
veracity of Col. Watt mas called in question, or that his testi- 
iiio11y was, in any respect, incorrect. Tlie Judge conlnlitted 
no error, tlien, in assnnling to be true what tlie defenclant liiin- 
self did not question. Sc.conJly, by calling to tlie attention of 
tlic jury, as material, a circumstance neitlier proving, nor tend- 
ing to prove, the defcnclant's gnilt. nTe thidi  tlie circum- 
stance x-as inatel.ial, and very material, to sliow that tlio tobacco 
was stolen by Keal's slaves at tlic instigation of tlie defendant. 
I Ie  liacl said that lie conld prove lie was not out of liis llouse 
during tlic niglit in which the theft was coniniittcd, and that 
Ile liacl iiot seen tlie slaves that niglit; and yet, in a~iotlier part 
of tlic converantion, bctmen liim and the witness, lie stated 
tliat tlic slaves liacl brought tlie tobacco to his barn that niglit, 
n~id lie liacl put it into it the nest morning, lie linring ac- 
Iinowleclged, as soon as lie liad opelied tlie door of the barn, 
tllnt the tobacco belonged to the witness: I t  was certainly a 
vcry pertinent question liom lie could have 1;11o~v11 all this, un- 
less lie hail liad a previous concert with one, or both of tlic 
slaves. In allniling to this, i11 his sunlining 111) to tile jury, 
tlie Judge cannot, upon any fair constrnction of liia charge, be 
understood as liaving done anytliing more tlian to call their 
nttcntion to tlie circumstance, as one material alicl fit to be con- 
siilerccl by them, in  maliing u p  their verdict as to the guilt or 
iililoccnce of t l ~ e  clefcnclnnt. Ii~dcecl tliere was not only no 
impropriety in tlie allusion inadc by tlie Judge to tlic circnm- 
stalicc i:i question, but it was mnclc his positive duty to do so, 
by the position taliell by the defenclant's counsel-t1i:it tlicre 
v a s  no testimony to be sub~ilitted to tllc j w y  npull the count 
for larceny, and by liis asking liis IIonor so to iiiatruct thein. 
In  response to that prayer, he was bound, if tlicro were sucli 
testimony, to state what it was; and he did so, remar lbg  that 
i t  was for them alone to determine the force and effect of it. 
See XcBae v. LiZly, 1 Ire. 118. 
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Upon a full consideration of his case, we cannot find any- 
thing to show that the defendant was not fairly tried ancl fairly 
convicted, and he must abide the conseqnences. 

PER CGRIAM. Judgment afiirmecl. 

TVILLIAM F. STRAYHORN zs. JBMES WEBB. 

If a debtor hands money to a third person, who promises to hand it to the credi- 
tor, tho right to the money does not vest in the creditor, so as  to make it his 
property, until he is notified of the transaction, and agrees to adopt the act of 
the third person in receiving the money as his own act, whereby rhc debt IS 

extiuguished. 

TIII~ was a GARNI~EMENT, tried before his IIonor Judge DICK, 
at the Spring Term, 1855, of Orange Superior Court. 

An attachment had been taken out against one Cheek, ancl 
the defendant was summoned as garnishee, who stated on oath, 
before the magistrate before whom the proceeding mas re- 
turned, that " Cheek was indebted to Long & Webb, and to 
Long, Webb & C~E., upwards of $200; and had frequently 
promised to pay them; and that, shortly before he made this 
affidavit, Cheek had told Webb, who was a member of both 
of these firms, and principally attended to the business of both, 
that he had sold to one Putzell, in Virginia, two carriages, and 
that as soon as he sho~zld be paid for them, he would lmy t lme 
two debts: that on the day before making this garnishment, 
one William McCauley handed him $190, which he said llacl 
been handed to him by Putzell for Cheek, and he left a receipt 
to be signed by Cheek as an acquittance of the debt from Put-  
zell: that Web6 told McCauley what had passed between 
Cheek and himself, and applied the money to the payment of 
the above-named debts, due the firms of which he was a meui- 
ber: that this application was made on the day on ~ h i c h  lie 
was garnisheed, but before he was served with process, and 
after he had heard that Cheek had left borne." 
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The justice of the peace ~ 1 1 0  tried the matter, gnve juclg- 
inent against Cheek and against Webb as garnishee, who ap- 
pealed to the Superior Conrt of Orange. On tlle trial in the 
Snpcrior Court, Putzell applied to the Conrt tointerplcnd, ~~l i ic l :  
n-ns refused. XTebb tlleu inorecl that an issue  night he sub- 
mitted to a jury, to try the facts of the case, alleging that '(he 
could then make positive proof that XcCauley was 11ot the 
agent of Cheek in the transaction, and that a few days after 
the $190 was left for hiin with Webb, he liad deinandcd and 
received his debt from Putzell." 

The Conrt declined snch an issue and proceeded to acljndge 
that the $190 i n  question, was the money of Cheek, and accord- 
ingly condemned it to tlie satisfaction of the debt of the plain- 
tiff. Froin nhicli judgment IVebb appedecl to this Court. 

GraAcm, for the plaintifi? 
Norwood, for the defendant. 

P~ncsox ,  J. IIis IIonor did not consider it inaterial to be 
determined, vhether RIcCauley received the $190 as the 
agent of Cheek or not. According to the view we take of the 
case, this mas a very material matter, aud was, in fact, the 
point upon vhich tlie liability of Webb, as garnishee, de- 
pended. If McGauley received the $190 as the agent of 
Cheek, then the debt of Futzell to Cheek was extinguished, 
and the $190 was the property of Cheek, which Webb mas 
liable to be called upon to acconnt for, at the instance of the 
plaintiff, who was a creditor of Cheek. If McCauley did not 
receive the $190 as the agent of Cheek, then the debt due bx 
l'utzell to Cheek x a s  not extinguished, and remained as a 
subsisting debt, nntil Clieeli did some act whereby to ratif-j- 
and adopt the act of McCauley in receiving the money, so as 
to extingnish the debt and make the money his own. 

This principle is settled in Cnrrozuay v. Cox, Dnsb. Rep. 
1'13. If a debtor Lands money to a third person, who promi- 
ses to hand it to tile creditor, the right to the money does not 
vest in the creditor, so as to make i t  his propertgr, until he is 
notified of the transaction and agrees to adopt the act of the 
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third person, in receiving the money, as his own act ; whereby 
the debt is to be extinguished. 

'There was error in giving judgment against Webb i n  the 
absence of proof that McCauley had received the $190 as the 
agent of Cheek. 

PER CUILW. Judgment reversed. 

S T A T E  vs. LORENZO D. CAIN. 

There is no error in a Judge refusing to state a conclusion of law upon a state of 
facts not established by the evidence in the cause. 

IND~CTXEXT for ASSAULT and naTTEnr, tried before his IIonor 
Judge EAILICY, at the Spring Term, 1855, of Bladen Superior 
Court. 

Tlie violence was alleged to have been committed upon the 
person of Mary C. NcDuEe, who mas sworn in the case, and 
testified that slie was spending the night with a female neigh- 
bor wl~ose husband had gone from home; that some time in 
the night, after she had gone to bed and mas asleep, she mas 
waked up by the defendant-that he got upon the bed where 
she was lying and put his arms around her neck-that she 
told him to let lier go, but he would not; she repeated her 
demand that he should let her go, but he still continued on the 
bed with Iiis agni around her neck; and that this continued 
for sorne five or ten minutes. 

The witness was a&xl by the defenclant's counsel, if she did 
not assent to his lying on the bed and putting liis arms aronnd 
her neck :! Slie said that " she did not, but his putting his arm 
around lier neck was against her will." There was other evi- 
dence not material to be stated. Tllere was also evidence of 
the good character of the witness. 

Tlic defendant's counsel aslwd his IIonor toinstruct the jury 
t l~nt  if, from the evidence, t h y  believed that Miss %dh&e 
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connived at  the act of' the defendant, or in any way consented 
thereto, or renlaiiieil on tlie bed with the defendant and was 
not kept there by him, or if tlic defendant intended no insult 
or rudeness, that he was not guilty." 

Tlic Conrt told tlic jnry that it was a question of credibility ; 
that the defendant's counjel llad conteridecl that tlie witness 
liacl not told tlie trntli ; that the lcast toncliing of the person 
of another in a rude, angry or insulting lnaiiner amounted, i n  
law, to a ljattery ; tliat if slie consented to what was done, t h y  
~l iould acquit; b ~ l t  if they l~elieved tlie evidence of Xiss 
3IcDuffie, tlic defendant was guilty. 

The defendant's counsel excepted to the charge of tlie Court 
as well for refusing to instruct as asked, as for the instructions 
wliicll lie did give. 

Verdict of guilty. Ju~lginent  ancl appeal. 

A t t o n q  Geneml, for tile State. 
JfcDugcild, for tlic clefcudant. 

Nnsrr, C. J. Two points are made in the defense: j i r ~ t ,  
tlint tlic prosecutris consented to the act of tile defendant for 
wllicli he is now indicted ; ancl secondly, that the Court violated 
tllc act of 1794 in the charge to the jnry. The charge as re- 
quired was snLsta~ltially given with the exception of tlie last 
clause. How the Court could be required to tell the jnry that 
if the dcfcnclant intended no rudeness or i n s ~ ~ l t ,  lie x a s  not 
guilty, in tlic absence of all evidence to show that snc!i was 
tlic h c t ,  is soincwliat strange. l I i s  IIonor's charge was as fa- 
voraLlc to the defendant as i t  could have been. Tile case 
was oilc of mere credibility. 

Tlic cliargc did not violate tlie act of 1794. The credibility 
of tlic State's witness was impeacllccl by tlic cross exarnina- 
tion: she denied that slie assented to liis lying on the bed, but 
tlint lie put liis arm aro1111d her neck against lier will ; that 
~vlien Iic got r~pon t l ~ c  bed slie was asleep. The Judge in- 
structed tlic jury that if t l~cy  bclievcd the witness, tlie defen- 
dant was guilty; in other words, if they believed from her 
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testiniolly that the defendant committed tlie acts complained 
of, i n  the way the witness swore they were committed, that 
they amounted to an assault and battery. The act of Assem- 
bly forbids a Judge on the trial of a came " to give an opinion 
~vlietlier a fact is f~llly or sufficiently proved ;" but it does not 
forbid him to tell the jury if, from the cvidcnce, t h y  believe 
the fact to exist, what the law is upon the point and to apply 
the law to the f~tcts; which is in substance what the Judge 
charged here. 

PER C v n ~ a x  Judgment affirmed. 

MASON PARKER us. J O H N  DUNN. 

A covenant for quiet enjoyment of land is broken, if the covenantee is entered 
upon and dispossessed by one having superior title, though this entry is not 
made under process. 

ACTION of COVENANT, tried before his IIonor Judge BAILEY, 
a t  tlic Spring Term, 1855, of Xontgomery Superior Conrt. 

Bartholomew Dunn was seized of a tract of land contain- 
ing 640 acres, of which he conveyed 300 to his son Thomas, 
by deed, dated 17th December, 1841 ; and 300 to his son John, 
by deed, bearing date 23d of Febrnary, 1842. 

I t  turns out that the deed to Tlionias, includes 22 acrcs of 
tlic land described in John's deed. 

John sold to the plaintiff, by deed of bargain and sale, dated 
24th February, 1842, according to the description in his father's 
deed to him ; of course including tlie same 22 acres covered by 
Thomas' dced, with the usual covenant for quiet enjoyment. 

Kcither party had been in possession of tlie l:q~ped part 
until after the plaintiff entercd ; then Thomas took possessioli 
of the lappage, and co~nmenccd cultivating i t ;  upon which 
entry this action was brought. 

Upon this state of the facts, his Honor instructed the jury 
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tliat the plaintiff was entitled to recover. Defendant excepted. 
Verdict for tlie plaintiff. Judgment and nppcal. 

X o  connsel appeared for the plaintiff. 
IL~lly, for the defendant. 

l\'as~r, C. J. Tlie opinion of the Court in CbZh v. 1KU- 
b01371, 3 Dev. Itep. 358, is decisive of tllc qucstioli raisecl in this 
case. A disturbance of tlic possession is a Lrcacl~ of a cove- 
nant for qniet enjoyment, if inadc by a ~ x r s o n  holcling the 
snpwior title. Such a covenant docs not g~iarantee the title- 
that n si~perior one is not in another, b u t  that if i t  is, lie will 
not clistnrl, tllc covenantee's possession. The c:isc referred to, 
expressly st:~tes tllnt an eviction may bc with or witliont legal 
1)roccss ; 110 matter how ~naclc, if made under :i superior title,it is 
sufiicient. I n  tlic present case, the brothers, Tl~olnas and Jolirl 
ih11~1, claimed title untler their f:~tlicr, wllo was the owner of 
tlic wliole tract, of rvl~icll tlie portions conveyed to tlle brothers 
were component parts. Thomas' conveyance was the elder ; 
that to John lapped over that of Thomas, covering about twcn- 
ty acres. Each brotlicr took possession of the portion cop- 
~ c y e c l  to Ilinl, but  neitllcr mas in tllc actual possession of the 
lappage. John conveyed to t l ~ c  plaintiff, wit11 a covenant for 
riuiet cnjoyn~eiit. S u l m q ~ ~ e n t l y ,  Tl~oinas Dunn took actual 
pussession of the part covered by both deeds. This was an 
evictim for wliicli an ejcct~~ierit  iniglit llnvc been brouglit by 
the presc~it plaintifi against 'i'liomas Dnnn. I t  wa?, tllcrefure, 
n 1)reacli of tlic coveriaut of quiet enjoymcnt,'it being an ac- 
t i d  Cli31~rbancc of' the ~ O S S C S ~ ~ O I I  of tlie prcicr~t plaintiff; ant1 
we llavc sccn from tlic case of Cdle that the eviction need not 
lit nlider legal process. TJTlly bring an action in wliich tlic 
l)lail~tiff linows lie must be defeated? TVhy unneccciari~y in- 
creaze costa? It is snfilcient if, upon the trial of tllc action 
upon t11c covenant, he is able to sliow that the eviction was 
under n superior title. l Icrc  Tlio~nas Dunn had the sllperior 
title. 
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THOMAS C. MOORE us. HENRY C. FULLER. 

Interest, being an incident to, a bond, cannot be recovered in a separate action 
for it alone after the principal of the bond has been paid. 

T m  was an ACTION of DEBT on a bond, bronght by appeal 
from a justice of the peace to the Supe,rior Conrt of Eocking- 
liarn, and there tried before his Honor Judge DICK, at the 
Spring Term, 1855, of that Court. 

The bond declared on was for $552, due the first day of May, 
1852, on tile back of which was endorsed a credit in the fol- 
lowing words and figures, viz : "September Tth, 1559. Rec'd. 
of the within note five hundred and fifty clollars of tile witliin 
note." The plaintiff introduced a witness tvlio testified tliat 
the parties came to his house on the day of tlie date of the 
above credit, and the bond and money were laid down before 
him, and he was requested to count the money and examine it. 
I-Ie did so, and founcl the amount to correspond with the prin- 
cipal. The plaintiff then called on tlie clefendant for the inte- 
rest, which he refused to pay. After some conversation on the 
subject, it was agreed between the parties tliat the principal 
of the boncl should be paid, and that they shonld refer the 
qnestion to arbitration, whgther defendant was liable to pay 
interest. Snbseqnently, one Ellington was agreed on as the 
arbitrator, who gave his award tlmt tlle defendant was liable 
for tile interest. The defendant still refusing to pay, tlie plain- 
tiff brought this suit by warrant. 

The defendant's counsel aslied the Court to cliarge the jury, 
that, in this action, if they were satisfied that at the date of 
the credit the defenclant paid, and the plaintiff accepted tlic 
sai~l sum of $550 in full of the principal of the said boncl, he, 
the plaintiff, conld not recover anything for interest, whether 
tlie same accrued before or after tlie payment of the principal. 

IIis lIonor cleclined giving the clinrge asked for, but in- 
structed the jury that on these facts the plaintiff was entitled 
to recover the intercst that 11nd accrucd before the lhintiff re- 
ceir-ed the pyincipal. Defendant excepted, because his JIonor 
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refused to give the instruction asked, and for error in the in- 
struction given. 

Verdict for the plaintiff. Judgment and appeal. 

iifo~ehcnd, for the plaintiff. 
2: 12lc$i?z, Jr., and J; IZ; Bryan, for defendant. 

NASII, C. J. I n  the charge of his I'Ionor, we think there is 
error, and that he ought to liavc charged as requested by the 
defendant's counsel. The defendant was indebted to the plain- 
tiff b y  a bond for $550, which, after maturity, he paid to the 
plaintiff in discliarge of the principal. The action is in debt, 
and the declaration on the bond. The action caiinot be sus- 
tained. 

The general principle is, that where the principal subject of 
a claim is estinguislied by tlie act of the plaintiff, or of the 
parties, all its incidents go witbit. Thus, in an action of eject- 
ment, if the plaintiff, pending the suit, takes possession of the 
premises, upon tlie plea of the defendant or upon its being 
shown, tlie plaintiff will be non-suited, Johnston v. Swain, 
Z'usb. l k p .  335. So, in nn action of detinue, if the plaintiff 
takes possession of the property claimed, he can recover no 
damages, for tliey are coilsequential upon tlie recovery of the 
tliiiig sued for, i7i'oqan v. Cone, 1 Dcv. cG Cat. Rep. 234. 
This is an action of debt on a bond to recover the interest, thc 
principal having been paid by the defendant before the Ijring- 
ing of the action : by that payment, t l ~ e  bond was discharged, 
nild by :malogy to tlic cases referred to, the plaintiff cannot 
recover the interest, mllicli is but an incident to the principal- 
tlie bond. A jury gives the interest in an action on a bond, 
by tlic way of damages, for the detention of tlie principal ; that 
being gone, every thing fonnclcd on it, must go with it, Dhon 
v. I'cld*~ c d  othc~s, 1 Esp. Xep. 111. That was an action on 
a , q ~ l , , ~ ~ k i l t i a  bond. Tile bond was payable twenty-one days 
after tile arrival of tlie vessel at Canton, but if not then paid, 
there n aa reserved an increase of interest. Tlie ship arrived 
at Canton, but the bond was not paid for tlirec montlis after 
the espir::tion of the tmenty-one days, when the principal and 
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interest, up to tlie twenty-one days was paid, the defendant 
refusing to pay the increased interest for the three months, for 
which the action was brought. Lord  EXYO YON ruled " that the 
plaintiff could not recover :" "If 11c had intended to demand 
the increased interest he ought not to have received the prin- 
cipal." The same principle is stated in the case of Tillotson 
v. Preston, 3 Johns. Eep. 229, Pate v. Zdcdie, 15 Wencl. 76, 
and in 8 Blackf. Rep. 328. 

When the principal was paid, the defendant, for some cause, 
refwed to pay any interest, and it was agreecl between the 
parties to refer that question to an arbitrator, who decided that 
the defendant should pay the interest. H e  refused to stand to 
tile sward; this does not affect tlie question now before us;  
the plaintiff may have a cause of action against the defendant 
upon the sward, but not upon the bond. 

PER CUXIAM. Judgment reversed. Yiail..c 
cte novo awarded. 

A L E X A N D E R  W A T S O N  us. P E T E R  A. M c E A C H I N  e t  al.* 

Whcre College buildings, tlrc title of which is in the Trustees, are partly occu- 
pied for College purposes by the students and teachcrsof the College, u Stew- 
ard who occupies another part of thesc buildings, mithont showing a lease, must 
be considered as the mere servant of the proprietors and liable to be expelled 
by force. 

ACTION of TRESPASS, tried before his IIonor Judge P~xsox, 
at  the Spring Term, IS%, of nobeson Superior Court. Pleas : 
General issue ; and Justification. 

The plaintiff produced Dr. Smith as a kitness x-110 testified : 
"That the plaintiff was in the possession of a building in Robe- 
son county, known as c(Floral College building ;" tllat he lml  

* T h e  Chief Justice, from personal considerations, declined to take any part ill 
this and the next following ease. 
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beds and furniture of other kinds in tlic upper rooms of the 
building, and that Ile llad the control and nianagement of the 
rooms ; that they lint1 been occupied, and two of tlieni were 
still occnpiecl, as sleeping apartments, by tlie teachers a t  FlomZ 
College, who boarded with the plaintii? about the 10th of Jan-  
uary, 1954, and the others were loclied ; that the pnpils inacle 
up their own beds and kept tlleir rooms in order; tliat plain- 
tiff's scrvants swept the p:lssnges, and tllat he saw tlieni pnt- 
ting the beds, &c., i11 the roolns in  tlie early part of tlie year. 
On tIlat day, the plaintiE s2nt for tile witness : he  went to thc 
building and saw bcds and other farniturc i n  the ynrcl, and 
upon the stairs. Witness ~ x n t  up stairs and found there the 
defendnnts, I'ctcr A. and Jcssc, ancl some of tllc slaves of tlic 
defcndauts and two otllcr 1)crsons. Dcfcndant, Jesse, said wit- 
ness Ilad uot scen tllcni bre:ll; any door, bnt if he would wait 
a little lie would ; wllcreupn lie ancl ;"llcEacliin proceeded to 
break opcri several doors, \vrencl~cd off several 1ool;ing-glasses, 
and broke them ; tom do\rn window curtains mid otlierwisc 
illjnretl the i'oniitn~~c. TVitncss rcinonstrntecl, w l ~ c n  defenilant 
rcplicd, "lie would not take them away and we arc able to 
1'" for tl~cni. >kIhcl i in  said if tllc plnintifl' wonltl wait till 
they got tlirough, they would pnt him dom~i also. I I e  stated 
that some of the lo~vcr  rooms of tllc builtling were used for 
recitation ancl otlier cscrciscs of tlic Collcgc." 

The same f x t s  ~ c r c  proven in substance by  otllcr v i t -  
ncsscs. 

Tllc clefendants tlie~i oflerecl in jnstificntion, a ;t~rocceiling 1:ad 
befhrc n jnsticc of tllc ~ x l c c ,  nntl slion.cil t l ~ a t  ulitler it the 
plnintiif 1 l : d  been pn t  ont of posscseioll of the s to\rnd 's  llall 
building, s o ~ n c  days bci'orc, and tlint it \\-as a scpnratc build- 
ing iioln tllnt called tlic College builclings; that they vere  
trustees of $'lorn1 Collcgc, and 11:1;1 been appointed n cn~n:nit- 
tee to tnlx s t e p  to gct tlic plaintiff out of possession. 21 311.. 
McInnis wns c:dIc;l, ~ r l i o  stntcd the lease of t1lc plaintili' bcga11 
on tlic first of Jnnnnry, 1S33, and ended 1st of January, 1 S X  

The proceedings before tllc nlngistrate are not set Ihrtii, be- 
cause i t  wns concc(1ed that they were irrcg111;1r and inr-nlid. 
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IIis I-Ionor charged the jnry that possession in tlie plaintiff 
was necessary to sustain Ilia action-that there mas evidence 
of a lease of the steward's lid1 to the plaintifi, and that he 
went into possession by virtue of that lease, and if they were 
satisfied that the rooms, in mliicll the alleged trespass was com- 
mitted, formed a part of the premises which were the subject 
of the contract with the trnstees, and that contract was a lease 
for one year; that occupation of tlie ~.oonis by tlie students 
and teachers, wlio were boarding with him, was the plaintiff's 
possession and not the possession of tlie trustees ; that tliere 
might be two distinct possessions in the same building, and if 
the jury were satisfied that the plaintiff 11ad the possession of 
the npper rooms, that altliougli tlie defendants entered the 
lower rooins peaceably, and went np stairs under the circnm- 
stances stated by the witnesses, that did not deprive plaintiff 
of his possession ; tliat tliere was no evidence that tlie plain- 
tiff was occupying as the mere servant of tlie trustees; and 
that all the evidence on that point tended to show a lease, and 
that it was for the jury to say whetlier it was a lease, and 
whether it embraced the rooms wliere the trespass is alleged 
to have taBen place. 

Tlie Court further told tlie jury, that if they were not satis- 
fied tliat there was a lease, yet if they fonnd that the plaintiff 
had the control and management of tlie rooins ; tliat the fur- 
niture in them was his property ; that two of them were occu- 
pied by his boarders, and that the others were locked and the 
keys in his possession, and that these liad also been occupied 
by his boarders until a short time before, this would an~onnt  
to a possession in the plaintiff which would enable him to sus- 
tain this action. 

l I is  130nor charged also that the magistrate's proceeding 
was not a jnstification. Defendant's counsel excepted to tliis 
instruction. 

Verdict for the plaintiff. Judgment and appeal. 

Troy and Stwmzge, for the plaintiff. 
Banks and JfcDugald, for the defendauts. 
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BATFLE, J. I t  is admitted by the counsel for the defendants 
that the proceedings on the inquisition for a forcible detainer, 
were not, on acconnt of certain defects apparent therein, any 
justification for their act in turning the defendant out of the 
rooms in the Floral College building. But they contend that, 
in occnpying those rooms, the plaintiff was the mere servant 
of tlle trustees of Floral College, nuder wliose authority they 
acted, and that, therefore, they liad s right to espel him from 
the rooins upon his refusal to leave them. Tlie plaintiff in- 
sisted that lie had rented the steirard's l1d1, attaclied to the 
College, and the upper r o o m  of the main College building 
itself; and tliat he llnd possession of them under 11is lease, wliich, 
as be contended, liacl not expired when the wrong coniplained of 
mas colnnlittecl by the defendants ; and that, at all events, even 
if liis lease had espired or did not embrace the rooms in 
question, he  as in the actual peaceable possession of them, 
and that consequently the defendants mere guilty of a, trespass 
in turning liim out of them. IIis Honor instructed the jury 
tliat, in either view in wliich the plaintiff had presented liis 
case, he mas entitled to recover, and the propriety of tliose in- 
structions is brought before ns upon the appeal of t l ~ e  cle- 
fendants. 

The terms of the alleged lease are not very distinctly shown 
by tlie testimony wllich is set forth in the bill of egceptions, 
but that is not of mnch consequence in the determination of 
the case, because liis lIonor held that if the plaintiif liad tlic 
control and manageinent of tlie rooms, and tlic furniture jn 
them was his property, and some of thein were occupied by 
liis boarders, and otliers were lockecl, and the keys in 
his possession, after having been recently occupied by his 
boarders, he had such possession of them as entitled liim 
to n~aintain the action against the defenclants. In this opinion 
of his IIonor, it is assunled that the legal title of the College 
builclings was in the trustees of the College, of ~110111 the cle- 
fendants were a colnmittee, and that they were in the actual 
occupation, for College purposes, of the lower rooins: under 
these circumstances, we cannot see how this case can be clis- 
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tinguished from that of the State v. Cwtis, 4 Dev. & Bat. 292.  
That was a case where the proprietor of a school employed a 
person named Pope, as a steward and servant in the establisli- 
ment, and assigned, for his lodging, rooms in a liouse situated 
within tlie curtilage, but not connected wit11 the dwelling 
house of the proprietor by any conimor, roof or covering, and 
for which lodging rooms the steward piicl no rent. The Court 
decided that tlie liouse occupied by tlie steward was not, in 
law, his dwelling house, but was the dwelling liouse of the 
proprietor of the school, ancl that no indictment wonld lie 
against the proprietor for an entry ancl expulsion of the stew- 
ard from such house, provided there was no injury to his per- 
son, or otlier breach of the peace. 

Now in the absence of any lease for the rooms in question 
in this case, the plaintiff must have occnyiecl them as tlie mere 
servant or agent of the trnstees, and he could not hare any 
possession distinct from theirs. I Ie  conlcl not, therefore, i1iai11- 
tain an action against them, or tlie defendants, as their comn~it- 
tee, for removing his furniture from the rooms after a deinancl 
and refilsal to surrender them, provided they used no unne- 
cessary violence in doing it. I Ie  ceytainly lias no riglit tv 
complain of their breaking the doors of their o i ~ n  roonis. 

The subject is fully discussed in the case to wliich we liave 
alluded, and we deem it unnecessary to repeat tlie reasons 
given for the decision. See also State v. P~icZgelz, 8 Ire. Eep. S4. 

Our conclusion, then, is that his IIonor erred in the latter 
part, at least, of the instructions ~vliicli lie gave the jury, and 
for this tllere must be a venire c h  novo. 

YER CURIAM. Jndgn~ent  reversed. 

ALEXANDER WATSON us. TRUSTEES O F  FLORAL COLLEGE. 

I n  inquisitions uuder the statutes of forcible entry and detnincr, it is a geiwrnl 
rule to award writs of re-restitution upon qaashing the proceedings. and the 
courts, upon a motion for this purpose, will not suffer the merits of the cynlro- 
versy to be examined into. 
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Hut this writ is not delnnndable ex rigore juris, and where the case itself shol\-ti 
that its issuing w ~ u l d  wc:.Ii manifcsl cppression and illjustice, it will be refused. 

Ercom-mr directed to certain justices of Eobeson to bring 
up the proceedings of an inquisition, under the statutes of for- 
cible iletainer. A t  a SpecialTcrm of Robeson Superior Court, 
?&y, IS.%, his IIonor Judge Pcasox presiding, the matter 
was bronglit up for consideration. 

Connsel of the p1ci:itiff in the Superior Court nlovecl to 
quash the proceedings below, on account of irregularity ; wliich 
 rioti ion 11-as allowed, and tlie proceedings ordered to be quaslled. 

The same conilsel moved for a writ of re-restitution for the 
purpose of replacing the plaintiff (tlie defendant below,) in 110s- 
session of t ? ~  College l~uildings: this motion was opposed by 
the dcfwdants' coui:sel, but allo~ved by the conrt; from which 
ordex an appeal was taken by the defendants to this court. 
The defendants' counsel in this court withdrew tlieir opposition 
to the motion to guash, but insisted that the writ of re-restitn- 
tion slioulcl not l:a~-c becn awarded. The facts Lipon wl~icll 
the opinion of tlie conrt is based, sufficiently appear from the 
opinion. 

X t m z g e  and Troy, for plaintiff. 
l 'c~nks and dIcDugaZcZ, for defendants. 

CATTLE, J. The present defendants, on the 3rd clay of Jan-  
IIRTY, 1854, institnted proceedings, before a single magistrate, 
against tlie present plaintiff' for a forcible detaiuer of a build- 
ing called " Steward's I1nll" of Floral College, and on the 6th 
day of the s x n e  month, an inquisition was taken in which the 
jnry fonnd tlie defendant therein guilty of a forcible detainer, 
as cllargecl against him, and there~ipon lie was put out of, and 
the present defendants put into, possession of the building in 
question, nnder a writ for that pnrpose. E e  snbseqnently ap- 
plied, by petition, to a Judge of the S ~ ~ p e r i o r  Court for a writ 
of Becordari to have the proceeding reinooed to the Superior 
Court of Law, for the County of Eobeson, with a ~ i e w  to llave 
th&n quashed for irregularity and illegality. 
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In  his petition, the present plaintiff stated that "on the 1st 
day of January, A. D. 1893, he rented the said Steward's I d 1  
from the trustees of Floral College, and had continned in tlie 
peaceable possession of the same until the 6th day of January, 
A. I). 1854, when" certain of the trustees of said* Collegc viu- 
lently, forcibly and unlawf'nlly dispossessed him. The petition 
then stated tlittt the inquisition did not find that the present 
defendants " llad citlier a fee sirople, a free-l~old, or a term for 
years, or any estate in t l ~ e  premises" of which the petitioner 
was dispossessed. 

Lrpon the return of tllc writ of recordari, i t  appeared tliat 
the inqiiisition contained, among other facts proved, that the 
present plaintiff 11ad taken ~)ossession of the Steward's: llnll in 
question, under a lease for one year, co~nrnencing or1 the 1st 
day of January, A. D. 1583, and ending on the 1st day of 
January, 12. L). 1864 ; a11d that after llis wid lease had exl~ired, 
lie forcibly a ~ c l  unlaufillly witlllield the 1)ossessiou frorli the 
present def'enclants; but it clid not set fort11 what estate the said 
clefelldzlnts had in the premises. Upon the cause conling on, 
upon a motion to quasli the proceediugs, and t1icrenp)n to 
award to the petitioner a writ of re-restitntion, his IIurior, 
Judge Person, at  a Special Term of the court, lield in N a j ~  
last, ordered the proceedings to LC quasllctl, and that a writ of 
re-restitution sliould issue, i'rorn which orders the defendants 
appealed. 

The counsel for the defendants have, in tliis Court, aban- 
donut1 their opposition to the n~otion for qoasliing tile proceed- 
h g s  before the magistrate. I t  is adlnitted that i'or the defects 
in the inyuibi~ion of' the jury, pointeil oat,in the p!ai~ltiff"s pe- 
tition i'or :L 'recordwi, it cannot be sustained, JfiItcl~elZ r. If71ern- 
ing ,  3 Ire. Itep. 123. Bnt t h y  insist tliat the plniutiG is not 
entitled to a writ of re-restitution, bccause it appcnrs that the 
pluintiff has not now, and lind not, wlml he  was toriied out of 
tile Steward's hall, any ~ i g h t  to the possession thereof; that 
the inquisition fbuncl expressly tlmt lie llad a lease for one 
year 01117, and tliut i t  Lad expired wlien lie was evicted; they 
insist that he did not dony i t  i n  his potition, nor indeed show 
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therein that he had anything more than a bare tenancy at suf- 
ferance, and that the writ prayed for, is one, not of right, and, 
therefbre, ought not to be granted, wllere it is manifest that it 
would be unjust and oppressive to tlie otlier party. In sup- 
port of their position, the counsel have referred us to 1 Hawk. 
P1. Cr., Bk. 1, ch. 28, sec. 64, in which it is said that 'L neither 
can a defendant in any case whatsoever, ex rigom juris, de- 
mand a restitution, either upon the quashing of the indictment, 
or a verdict for him on a traverse thereof, &c. ; for the power 
of granting a restitution is vested in the King's Bench only by 
an equitable construction of the general words of the Statutes, 
and is not expressly given by those Statutes, and is never 
made use of by that Court, but when, upon consideration of 
the whole circumstances of the case, the defendant shall ap- 
pear to have some right to the tenements, the possession whereof 
be lost by the restitution granted to the prosecutor." See also 
1 Russ. on Crimes, 293, and the cases cited by Mr. IIawkins as 
authority for the extract wliich we have made from his work. 
I n  opposition to tlie argument made for the defendants, the 
plaintiff's counsel contend, that when the proceedings on an 
inq1,isition for a fc)rcible entry and detainer, or for a fcsrcible 
detainer alone, have bee11 quashed for irregularity, it follows, 
as a matter of course, that the defendant therein must be re- 
stored, by a writ of re-restitution, to the possession of the prern- 
ises of which it is ascertained he has been illegally deprived ; 
and for this tliey cite the following cases as authority : Beg F. 

Jones, 1 Strange's Rep. 474. The I C n y  v. ITilson, 3 Adol. 
and Ell., 817, (30 Eng. C. L. Rep. 228-238,) and Jfitchell v. 
Fleming, 3 Ire. Rep. 123. 

The first of tliese cases is so very shortly reported, that all 
we can learn from it is, that the conviction was quashed for a 
mere technical error, and upon a motion for a writ of re-resti- 
tution, it was suggested that the lease of the defendant had 
expired during the litigation, and the court refused to enquire 
into it, saying that they had no discretionary power in the 
case, but were bound to award restitution on quashing the 
conviction." I n  The King v. Wilson, the conviction by the 
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magistrates was quaslied on the most substantial grounds, one 
of wllicli was, that it did not appear that the defendant was 
summoned, or had otherwise an opportunity to defend him: 
self; and a subsequent inquisition by a jury was also set aside 
as being founded and dependent upon the conviction. A writ 
of re-restitution was prayed, aud being opposed, the court said, 
"on looBing into the authorities, we find that the conrt has 
been in the habit of awarding that, wllen it has quashed the 
conviction for a forcible entry ; otherwise the wliolc proceed- 
ing here, would be nugatory; and the practice is said to liavc 
grown out of an equitable construction of tlie Statutes. I t  
has been said that the court will not do this unless the ],arty 
unlawfully dispossessed should appear to liave title tq  tlie 
premises ; a most inconvenient enquiry upon affidavit, arid a 
course full of danger to the public peace, as protecting the 
execntion of a lawful sentence." 

The case of Xitchell v. Fleming, decided in this state, 
that the proceedings were quashed because the inquisition 
was defective in not finding of what estate, in the land, the 
prosecutrix was seized or possessed. The motion to quash 
was resisted, but tliat being done, the order for the writ of 
re-restitution s e e m  not to liave been opposed, but to have 
passed sub silentio. In  that case, too, it appeared from the 
proceedings that Mitchell, the person convicted, claitned to 
have entered under a lease which, lie alleged, was unexpired 
at the time of the inquisition. 

From these cases, we are satisfied that the general rule has 
beer: to grant the writ of rc-restitution upon quashing the pro- 
ceedings on a conviction under the statutes of forcible entry 
and detainer; and that the court will not suffer the merits of 
the controversy to be gone into and examined upou aflclazik. 
But we are equally satisfied, that the writ is not demandable, 
exrigore juris. That it is not so demandable, fol l~ws as a 
necessary consequence, from the cause and manner of its ori- 
gin. It is not given by the express words of the statutes, but 
by an equitable construction of them. Surely it is not n 
principle of equity to do that, which will, in the particular 
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case, be manifestly oppressive and unjust. Of such oppres- 
sion and injustice a stronger instance, than the one we have 
now under consideration, can hardly be imagined. Tile de- 
fendants, as trnstees of a literary institntiorl, l~nd,  as they al- 
leged, lensed tlie Steward's llall to the p1:tiritiff for one year 
only, upon tlie expiration of wl~icli he r e f w d  to deliver up 
the hall, detaining i t  nnlawfally and by force. They, there- 
upon, institute proceedings agninst him under the statute, for 
a forcible detainer, and a verdict of guilty is rendered against 
hiin by a jury. But the inquisition failed to set forth tho 
estate which the trustees bad in the premises, w l ~ i c l ~  is the 
only error of wliicli 11e particul:wly cornplains. The plaintiff 
applied for a writ of recordari for the purpose of having tho 
proceeclings on the inquisition removed to tlie Superior Court 
of Law, and thcrc qnaslicd for the clefects above stated. But, 
in l~is.petition, 11e does not deny the defendants' allegation 
that lie bad er~tered into the Steward's hall, under a 1e:ise for 
one year only, and tliat, at the time of his conviction, llis lease 
had expired. On the contrary, 11c states, merely, that he cn- 
tered under a lease, a ~ i d  was in the peaceable ~~ossession of 
the premises until he was violently, forcibly and ulilawfully 
dispossessed, without giving 11irr1 any notice to qnit. H e  does 
not say wl~ether his lcase was for years or a t  will ; and yet he  
now asks that the institution, of which the defendants have 
charge, as trustees, sliall he thrown into confusion hy putting 
him into possession of one of their buildingfi, to wliich, i t  is 
apparent to us, he lias no right. There would be no cquity in 
such a course, and we cannot adopt it. The order for quash- 
ing the proceedings, on the inquisition, must be affirn~ed, but  
that, for awarding the writ of re-rcstitntion, must be reversed ; 
all which must be certified as the law directs. The plaintiff 
must pay the costs of the appeal to this Court, as the judgment 
has been reversed in part. See Sutterwhite v. Carson, 3 Ire. 
Rep. 549. I Ia r r i s  v. Lee, 1 Jones' Rep. 225. 

PER CWIABZ. Judgment reversed. 
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STATE T O  U S E  O F  JACOB S H U S T E R  AND W I F E  MIRANDA us. E. 
I-I. PERII INS,  e t  al. 

The plea of former judgment contains an averment that  it is for the same caoee 

of action, and between the same p ~ r t ~ e s  : a judgment, therefore, against one of' 
several obligors, to a joint and several bond, 1s no bar to an aclion against other 
obl~gors on the same bond, and not even a bar in favor of the one dgamst whom 
a former judgment was rendered, if he join in a plea with those riot formerly 
sued. 

ACTION of DECT on a gilardian bond, tried before liis Honor 
Judge PERSON, a t  tlie Spring Term, 1855, of Pasclaotank Scl- 
perior Court. 

The plaiutiff declared against E. 11. Perl;i~ls, N. S. P e r l h e ,  
and J. 11. Pool, acl~n'r. of Wilson, on the ofiicial bolid of Pcr- 
kins, the p:trdian, n.iiic11 is in the usual forrn, and assigned as 
breaches thereof, the hil111-e and neglect of Perliir~s tu i~riprove 
and ~min ta in  iri repair his ward's Inncls, and soirering the same 
with the buildings thcreon, to fa11 into c leca~ and dilayiclation. 

The defendants ~)leatled, conditions perfor~ned sncl not 
broken-hnner jodg~nerit-accord and satisfaction." 

Tlie defendant, to snstaii~ liis plea of former judgment, 
sliomecl a record of the Chunty Court c ~ f  Pnsquotanlr, setting 
forth s snit, 'kc., as follows, viz : "State to use of 31. Taft, jr. 
Gnnrtlian, against Edmnncl 11. I'erliins-Debt. Report maclc 
and confirmed and jndg't. n c c o ~ . ~ l i ~ ~ g ~ y  for $1530 16: with ilit. 
on $1033 88, from Sept. 1S17, aud on $277 35, from Jnti'y. 
1948, if not then paid. Clcr!; l~llowetl $30 for report. Each 
party to pay one-11df cost of report. "Sept. 20, '-1-7. 1tecei.r.- 
cd from E. 11. Perliins pay~nerit ill full for this judgment. 7:. 
1:. Creecy." 

This t es t i~mny was objected to by pl'tE. bnt  received by Iiis 
Honor. Plaintiff excepted. 

Plaintili' offered to show that tlie darnages now songht to be 
recovered were riot included in tlie report and judgtnent there- 
upon, set out in the transcript. This evideiice was ol~jected 
to and rnled ont by the Court. Esception by plaintiff. 

The Court having intimatoclan opinion that the plea of forrucr 
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judgment was a bar to the present suit, and that the action 
could not be sustained, the plaintiff submitted to a non-suit, 
and appealed. 

Sn~ith, for plaintiff. 
Pool, for defendant. 

PEARSON, J. Tlle plea of former jndgrnent " contains an 
averment, that it was for the same cause of action and between 
tlie same parties. The judg~nent  relied o n  to support tlie plea 
i n  this case, assuniing it to be fur the same canse of action, is 
against Perkills alone; so the averment, that i t  was between 
the same parties, is not proven. 

A judgment against one of tile olligors, in a joint and seoe- 
ral bond, is no bar to an actiuri against anotlier obligor, and 
the obligee is a t  liberty to go on and take judgments against 
all of the obligors. 

l'erl~aps the defendant, Perliins, might liave supported a 
several plea of L L f ~ r l i ~ e r  judginent" apaiuat 11irn; but Iiere, the 
plea is joint, and the forlner j u d g ~ n e r ~ t  was riot between the 
satlie parties. 

Accord and satisfaction " differs from the plea of 
" former jndgrnent " in this : t l ~ e  one avers a f'ortner judg- 
n ~ e n t ,  betn-een the same parties fur the same cause of action, 
icnd relies on tllnt fact as an  estop1)el of record; the other 
avers a jnclgnent for the sa~i le  cause of action, aud that the 
judginent 11as been fully lmicl off a ~ ~ d  dischargecl, wl~ereby 
tlie canse of action llas been eztinguished w;tlluut ~ t fe rence  
to the parties. 

Wlictlier upon the trial of tlie issue, taken upon the plea of 
" accord 311d satisfn~tion," the plaintiff was not a t  li be1 ty to 
sliom that tlie canse of action, or breach assigned i n  the former 
suit, was for monies received, mllereas the breacli, now assigned, 
was for negelcct on the part of the guardian to keep the plan- 
tation of the ward in repair, we are not now a t  liberty to de- 
cide ; because as there was error in regard to the first point, 



the plaintiff is, on that ground, entitled to a venire de novo, 
and a decision of the second is not called for. 

PER CURIA~I. Judgment reversed. 

JOSIAH COWLES, ADM'R. us  THOMAS ROWLAND. 

Where one of two administrators covenants that a certain slave "belongs to him, 
and that the sole right of the said slave is in him as the administrator of A," 
it is no breach of the covenant that the title of the slave is in the two ad- 
ministrators. 

Where an administrator of an estate, in order to get possession of the assets, 
makes a covenant will] one found in possession of a slave, that the slave is his 
as administrator, in a suit on this covenant, the next of kin of tKe intestate are 
not liable for any part of the costs, aud are ~ ~ o t ,  on that account, disqualified 
to testify in  his behalf, as they were in no wise liable for breaches of his per- 
sonal covenant. 
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ACTION of COVENANT, tried before his Tlvnor Judge DICK, at 
the Spring Term, 1855, of Forsytli Superior Court. 

The plaintiff declared on the following covenant : " State of 
North Carolina, Surry County, August 2nd, 184% ' This is to 
certify that I, Tholnas Rowland, did find in the possession of 
Philip IIolcomb a negro woman by the name of Mary, forni- 
erly the property of Mary Rowlnntl, dec'd., and t l ~ e  said ne- 
gro J h r y  now belongs to him : ancl the sole right of said Mary 
is in him as administrator of Mary ltowlnnd, dec'd., and no 
other person; and if tlie said right proves not to be so, the 
said Tl~olnas Itowland agrees to deliver the said negw Mary 
and increase, to the said Ilolconib. or liis order, or pay tlie value 
of said negro to tlie said IIolcornb, his heirs or assigns: tlie 
above given under my liand and scsl, this tlie day and date 
above written. 

(Signecl) TIIOMAS ROWLAND, [SEAL.] 

his 
Witness, Wm. X Nony. 

mark. 



280 IN  THE SUPREME COURT. 

Cowles vs. Rowland. 

T l ~ e  plaintiff assigned the following breaches : 
1st. That tlie sole title was not in the covenantor, for that 

tllc~w was a CO-adr~~il~istriitor wit11 the defendant on the estate 
of &ry Rowland, who 11ad :I, joint interest wit11 the defendant, 
to wit, on Thornns Itowland, Sen'r. 

2nd. T11:tt a t  tllc time of tlie execution of this covenant, 
the title W:ES in the 1)lnintiff's intestate, P l~ i l ip  IIolcomb. 

3rd. T l ~ a t  s o n ~ e  tilue after the defeud:rut got possession of 
the slave hI:rrp, s l ~ e  was taken ont of his possession, by the 
children of Edith Mitn11, and that one or uiore law-sails were 
C O I ~ I I I C I I C ~ ~ ,  aud, after several ~e i i r s '  litigation, were cornpro- 
mised by the parties, the slave nnd I ~ e r  oflapring sold, and 
the ~ l ~ o n c y  arising fionl tlle snlc, clivitled l)et\vee~l the p r t i e s  
to tile suit. 

To estnl3ish the first breach, plaintiff introduced pioof of 
letters of ndn~inistr:~tion hy the County Conrt of Montgomery 
County, to T l l o ~ l i : ~  Eonl,ald, Scn'r., aud t l ~ a t  he was alive at  
the clate of the coven:~llt, l i v i ~ ~ g  in tlle State of Tennessee. 

On the secot:d b ~ m c l i ,  t l ~ e  plaintift' read in evidence n deed 
of conveyance, made by Nary Eowland, on 20th of June, 
1839, to her dangl~ter Edith Jlaun, for the slave in question ; 
also n deed for the same from Iier to 11er son, IZowlancl Illann, 
dated 11th of November, 1811 ; also, a deed for the sanle, from 
him to Fllilip IIolconib, dated 14th of Xovember, 1841. 

On the tlli1.d breach assigned, tlie plaintiff offered evidence 
of suits, brollght by ~Iefendimt :\gainst some of the children of 
Edith Nnnn, w l ~ o  asserted title to the slaves, ~ h i c h  were com- 
promised by the parties, the slaves sold, and tlint the money 
was clivitled between tlic p~u'tiee. 

The det'cndsnt oCerecl testilnuny to sllom that the deed from 
1Iary Itowland to Edith Xann,  for the want of lnental capa- 
city in the b:lrgainor, was vuicl. 

The defendant fnrtlier oflered in eviilence a cleecl for the 
sauie slave, from Edith Nann,  to Ilimself 311~1 Tllo~nns Eowland, 
Sen'r., ncl~nioistrators of Xlnry Eowland, dated 4th of March, 
lS40, releasing to them all lier right in tllc slave in question. 

There was evidence, also, tliat Tllorl~as Rowland, Sen'r., de- 
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fenclant's co-administrator, lived in the State of Tennessee 
when these letters were taken out, had resided tl~ere ever since, 
and had never interfered in the managemcut of the property 
of Mrs. Itowlaud. 

Xucli t e s t i ~ n o ~ ~ y  was offered by both parties as to tllc men- 
tal capncity of Mary Ro~vIand. 
0011 the lmrt of tlie pli~iutitf, it was allcgec! that tlle deed 

from Ediih N ~ I ~ I I  to tile clcfindant and Thomas Ih)\vktntl, Sel17r., 
was void, 1)ccause the sniJ Edit11 did not 1i110\v the conte~its of 
the deed w-lieu she signeel it, and evicleiice to that d c c t  was 
heard. 

Anlong the n itrieaaes neered by the clefitnclnnt, were two.of 
the g ~ m ~ d - a o ~ ~ s  of Mary Ro\vland, wlloee Satl~er was de,ld, and 
who IVCI-C interested i ~ i  tlie estate of Xary I to \v l ;~~~t l .  'I'lmse 
witnesses e ~ c c n t e d  ~ d e a s e s  to the defenclnrit. T11e 1)Iaintie 
still ol)jectecl, as they were liable for costs, bnt they were ad- 
ruittecl ; for t l~is  plaintiiY esce1)tecl. 

The Cotlrt c l ~ i ~ r g ~ d  the jury, tl~ilt tlieir first inq~liry was 3s 
to tlie valiclitg of tile ins t~w~nent  csecuted by Niwy 1Lo1vlnntl 
to Edith Mnnn ; and if they slionid believe t l ~ t  Mrs. Itowland 
had not cnpacitg to malie a rnlid i~lstri l~iie~lt ,  they sllc~nltl find 
for the d e f e ~ ~ c l a ~ ~ t  as tile title to the slave still rc~~lainecl in ller 
and passed to her represcnt:~tives. so that, in that case, there 
would be no breach. 

But  if they sl~ould find that Xary Eon.l:~~ld hael c a p c i t y  to 
make the instrntnent, tlieu tlic next e ~ i q r l i ~ y  ~ w u l t l  be, as to 
tlle clecd madc by Edith i l fnnn to tllc ad~niniutratol.dtrs; and as to 
this, his IIorior charged, that, if Edith Mar111 did not know tlie 
contents of the paper, or t l ~ a t  she was iniposetl OH by false 
representations, all(: esecnted one paper, when she tlionglrt slic 
- m s  execatiug anotller, they should iind for the l)l;~intiii', and 
give him daningcs fix- tlic valne of tlic slaves in controversy ; 
otlierwisc they should find for the defendant. 

The Court furtlier charged the jury that the point of enquiry 
between tlie parties was this : a t  the date of the covenant, on 
the 2ud of Augnst, 1842, was the title to the slave i l l  question, 
in the personal representatives of Mary Itonland, deceased ? 
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If i t  was, tliere was no breach, althongli a t  that time tlie eo- 
administrator of defendant was living. Nor was there a breach 
of the covenant altliougli the defeudmt couipromised his suits 
v i t h  the cliildren of Edith Maun. Plaintiff's counsel excepted 
to this cl~arge. 

Verdict for defendant. Judgment and appeal. 

GiZmw and zi17c.~*, for the plaintiff. 
Jfurchiad, for the defendant. 

PEAREON, J. There is no error. W e  concur in the view 
tal;cn of t l ~ e  case by his Ilonor, and believe the several points 
made, mere correctly decided for the reasons given by him. 

I n  regard to the question of cvidcnce, the witnesses were, 
in no event, liable for any part of the costs. Tlie action was 
  gain st the defiwtlant individilally, upon a cnvenant made by 
him, after the clentli of the intestate; sn, the witnesses had no 
gucli " direct legal and certain interest" as rendered them in- 
com1)etent. 

PER CITRIAM. Judgment affirmed. 

DOE ON DEM. OF IVILLIAM GAUSE us. CHURCEIILL P E R K I N S .  

A marked linc of another tract,  which can be established by its nlemorials when 
called for in a conveyance, must be ruu to, disrcgnrdiug distance : but where 
such memorials cannot bc cstablishcd and thcre is no suflicient proof to estab- 
lish it, the  fact, that  ill the  original aurvey, the  surveyor run to n given point 
near  the  ploi~totion fcncc of the troct namcd, is no rcason why course and dis- 
tance shall be disregarded, and that point agaiu rccognised. 

Bcrlxw of EJECTMENT, tried before l ~ i s  Ilonor Jndge GAII.JX, 
a t  the last Term of Brunswicl< Si11)eri'or Court. 

Tlie controversy in this case trims upon the following de- 
~cr ipt ion in a deed, dated 33rd of February, 1519, from James 
Cheers, to tlie lessor of the plaintiff, viz : "Beginning a t  a 
light-mood tree" (which is established a t  A i n  the diagram,) 
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" running North 2 degrees West 172 poles to a pine," (estab- 
lished a t  B,) "thence West 300 poles to a stake 'in Bogey's 
branch,' " (established at  C,) L6 thence South across tlie swamp 
to the ~noutli  of Bull-branch 175 poles to William Gause's 
line to a stake ; thence East 300 poles to the beginning." 

The lcpsor of the plaintiff called one Thomas F. Gnxse, who 
stated that he was one of the chin-carriers wlien the original 
survey of the Cheers tract was made : William Gause was 
living on a tract of land near E :  that there was a house upon 
tlie land snrronnded by a field, which was fenced in, and that 
William Ganso owned no other land in that neighborhood; 
that when the surveyor was making his snrvey, he ran from 
C across the swamp to the mouth of Bull-branch D, then up 
131111-branch, about a sontli course, to a point a little west of 
the field i n  which Williani Gause was then living, in a line 
with the fence which ran on the north side of the field at  the 
edge of a pond, where he planted a stake, E. I I e  further 
proved that he was with John I'heZys, the snrreg.or, wlien he 
made the survey in this case, and pointed out to him where the 
fence, on the north side of the Gause field, stood at the time 
of the original snrvey, and they found there were some trace8 
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of the old fence, and wliere Ile placed a stake. 0 1 1  cross ex- 
ramination, lie stated that there are not now, and mere not then, 
any kuown or marlied lines or corners on the tract oil ~rhicl l  
Williaui Game lived in 181s. 

Joh pheZp~, the snrrcyor, was then introduced : Ile stated 
he ni:~de the surrey in the ca-e, and ~nacle tlle plat a l~nesed : 
that, afler running across the swamp to D, he ran to tlie poirit 
sliowecl him by the v-iti~esa Gnnse, wliere 11e said lie had placed 
a stake, not far frol~: 2 pond : that tile witness Ganse pointed 
out wl~cre  the old i'cuce 11ad heen, and lie saw some traces of 
it still ~ ~ e ~ ~ l a i n i u g :  he said tliat tile point to wliicli he ran, 
whicll i -  at E on tile t i i q r a ~ ~ : ,  is oil a. l i l~e with tlic old feuce. 
1Ie f'ul t l ~ e r  btnted, tllat l ~ e  c a r  no iunrkecl trees or corners nf 
tlie t l x t  wllere \;CT1ll. Gnnse lived ; that tllc: distance called for 
in the deed, fri)111 D, g:tr-e (kilt 170 1)oles sliort of E. t e r ~ ~ ~ i n a t i t ~ g  
abont G ; that the e o ~ ~ r s e  from that point to the bcgin~ling :kt 
A, is enst, wherens tlie cowse from 3: to A is north of east. 

His  IIonor cl~arged tlic jury that, as the witness for tlic 
plaintiif could not poilit unt the WIII. Caase line in :oc:cting 
the zraut to Ciicers, they must stop a t  tlic point w l m e  thc tlis- 
tarice gave out, nltllongll a witness stated where tlie line was 
actualiy rim at tile tiule of the original survey, and wliere he 
plan.ted a stake ns a corner tliereof. Plaintiff exccptccl. 

Verdict for tllc defendant. Judgment and al)pcal. 

h'tranp, for p1ai1i tiff. 
X o  connsel for defendant. 

Nasrr, C. J. Tile controversy in  this case, turns cntirely 
upon the terniination of the third line of the conveyance from 
Cheers to the plaintiff. The call in that deed for the third line, 
is cctlience south, Rcross the swamp to tlle mouth of Bull- 
branch, one linndred arid seventy-five poles, to Williarli Gause's 
line." The closing line i ~ ,  tlien east t h e e  hundred poles to 
the beginning. Tile second h e  of tlie Cheers deed and Bull- 
bmnch, for the purposes of this case, are ascertained, and tlic 
question is, where is the terminus of the third line?-is i t  



JUNE TERX, 1855. 2 55 

Gause zs. Perkins. 

where the distance, called for in the deed, gives out, or is the 
line to be continued to thc letter E in the diagrani? Tile dis- 
tance gives out where that line l e a ~ c s  Eull-brancli, and to go 
to E extends it one hundred and seventy poles further than the 
call of tlie deed. Tlle plaiutifl' i~isists he is entitled to go to 
E, because William Gause lived in a field designated in the 
plot, and had a fence around it. 

I t  was in evidence, by the surveyor, that when lie ran this 
third line, Tl~ornas F. Gause, who was one of the cliain-car- 
riers when the Cheers tract v a s  originally surveyed, poiuted 
out the terminus at  the letter E, and also the place wliere an  
old fence stood, enclosing tlie field ~vliere IVillia~n Gause lived. 
The snrveyor further testified that there was no marlied line 
of William Gaase to Le found, either i l l  rnnriing f ' 1 ~ 1 1 1  the 
point where the distance gave ont, or from tile latter to E:; 
nor was there any line lnarked frorc E to thc beginuil~s. H e  
furtlier stated that, in running fiwm tile p v i ~ ~ t  n here the call 
of the deed gave out, tlie course to the beginning was due 
east as called for, but that, in running from 13, the coillse to 
get home was north-east. 

Upon the point, as to the terminus of the third line, his 
Honor instructed the jury "that,  as the witnesses cor~ltl not 
point out the IVilliam Gause line, in iocatirlg the g ~ , a n t  to 
James Cheers, they must stop a t  tile point a t  which the dis- 
tance gave out, although the witness stated where the line  as 
actually run a t  the time the original survey was mudc, and 
where the stake was planted.'' I n  this opinion we concur. 

Very few subjects have occupiccl more of tho tirrle of our 
Courts, or been more carefully examinecl than that of bound- 
ary. Connected with the possession of the most valu:~ble p o ~ -  
tion of property, the establishment of fixed principles, where- 
by disputes concerning the ownership of' land might be, in part, 
g o ~ e r n e d  and controlled, became a t  an early da j ,  in the settle- 
ment of the country, a matter of great importance. 111 the 
administration of justice on this subject, our Courts mere corn- 
pelled, in many instances, to depart from tlie rules of the com- 
mon law, and to build up a system suited' to the situation of 
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the country. Among these rules or princil~les are tlie follow- 
ing : Natural objects of a permanent kind, called for in n grant 
or deed, will control both course and distance, --- v. Beat- 
tie, 1 ITayw. 376. Wliere a jnrlior grant or deed calls for a 
line of an elder grant or deed, tlie line sl~all  be extended to 
it, regardless of tlie distance or course, provided the lines be 
sufficiently established, Chewy v. Slade, 3 Mnrph. 82. But if 
they were not marked, tlien the call shonld be disregarded and 
the course and distance pnrsned, C'umon v. Bunzett, 1 Dev. & 
Bat. 516, Beed v. Shenclc, 2 Dev. 415. The terminus of a line 
must be either the distance called for in the conveyance, or 
some permanent monument, wliicli mill endure for years, the 
establishment of which mas cotemporaneous with the execu- 
tion of the deed. A stake is not such a monument, and evi- 
dence of its being made and fixed at the time the land was sur- 
veyed, is not admissible to control the course and distance, 3 
Dev. 65, Shenc7c v. Beed. The distance called for in a deed, 
must govern, unless there be some other description, less liable 
to mistake, to govern it, li7issurn v. Gaylord, Busbee 116. 

These are some of the rules or principles governing questions 
of boundary. The deed from Gause to the plaintiff calls for 
no natural object as a boundary after passing Bull-branch ; 
the third line, the terminus of which is the point in dispute, 
calls for a course and distance to Gause's line to a stake. 
IIere there is something wliich, if i t  existed, would control the 
course and distunce, bu t  it is not shown that that line ever ex- 
isted. Thomas F. Gause, a chain-carrier, in locating and sur- 
veying tlie Cheers grant, states tliat the lime was actually run 
fro111 Eull-branch to the point designated in the diagram, and 
that at tliat time William Gause was living in the field where 
the stalie was planted, but he does not say that a single tree 
was marked, and the surveyor states that he discovered no 
lines either on the line, after leaving Bull-branch, or in run- 
ning from E to the beginning; he further states that he ran 
the line froin Bull-branch to the spot, a t  which tlie other wit- 
ness stated was the place where the stake was planted in the 
original survey. If that line had been marked, in the original 
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survey, it would have controlled the course and distance, pro- 
vided the line of Gause, which was called for as its terminus, 
could have been established :-but in the absence of any natlr- 
ral boundary, or marked line i n  the establishment of the Uauso 
line, there is nothing to control the course and distance. But, 
there is another considerntion, the call for tlie fourth, or home 
line is, from the termination of the third linc, east to the begin- 
ning; the surveyor statcs that ranning from the point where 
tlie distance gave out, to the beginning, answers to the call in 
the grant, while running from E tlie course is north-east. 
There is.no evidence that; William Ganse owned any land 
above tlie east line. 

There is no error, and the judgment is affirmed. 

PER CURIAN. Judgment affirmed. 

DAVID RAY, ADM'R. as. JOHN IVOR McRIILLAN. 

A promise to endor~e a note held on a third person, which had becn sold to the 
promisee at less than the sum called for in its face, is founded on an usurious 
consideration, and, therefore, cannot be enforced. 

THIS was an action of nssnmsIT for the breach of a contract, 
tried before his Honor Judge BAILEY, at tlie Spring Term, 
1855, of Cumberland Superior Conrt. 

The contract alleged in the plaintiff's dcclarution was, that 
the defendant had agreed with plaintiff's intestate to erido~se 
a note made payable to him, (the defendant,) six months after 
8th of August, 1848, by John S. Pearson', for the sum of $540, 
and on demand had refuscd to do so. It is admitted by the 
counsel that John 8. Pearson was in good credit in 1848, but 
died insolvent in April, 1849. 

A letter from the defendant to the plaintiff 's intestate, dated 
5th of September, 1848, was adduced in evidence, the body of 
which requests the person to whom it is addressed (Mr. Fuller'e 
agent,) to send him a sum of money by the next mail, but doe@ 
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not state on what account tllc nloney was to be sent, to \~ l l i ch  
letter tliere is the following pnstscr$t : 

"N. B. I forgot, as I was in such Iiastc when I sent yon 
the note, to endoisc or transfer it, but will do so a t  any time ; 
let not that be  any objection to it at this time." (Signed by the 
defendant.) 

Tlle defense reliccl on by the defendant was, tliat the ngree- 
lnent allcged by the plaintifl; was usurious and void, and to 
estallisli tliat positioi~, lle read the following lotter from pl:tin- 
tiff's intestate ( F ~ ~ l l e r , )  to the dcf'e~~dant, dated 31st May, 1849: 

" Yonrs is a t  ha~ ld ,  and contcrits noted. 1 lierewit11 hand a 
statenlent as I u~idcl.stood t11c lnatter : 

Note on Ca~iipl)ell, clue Gt11 of January, 1847, $100 
hit. S years ulcl 5  no's. 1 4  50 

114 50 
dis'ct. off of note, 15 per cent. 1 7  17 -- 

$97 83 
Tlle note of $XO, of wllicli jou speak as being d t ~ e  l > t  Dc- 

ccmber l i t s t ,  \ io~i ld  bc :I Clis~oul~t of 16%: say $117 (;USA 
for i t :  your endorscrnent in eacli case .would be required. It 
is  true as to the I'c:mori notc, but that did not 11:lre a long 
time to 1 ~ i i l ,  :111(1 I'carson 11ei11g Ilcre u~at le  sotne diffcrence, 
altliongll it is iiot yet paid : yet a t  that tirue i t  was loolicd 
upon 2 2  good wllci~ dac : besides money a t  this time is I~et ter  
t l i ~ n  i t  1 5  2s tllcli ; I :in1 buying p a l ~ e r  a t  20 per ct. Ilcre, tllo' 
not in %S 1:w~c sums as $500." (Signed Ly pl:~intili"s illtestate.) 

His  l l u ~ ~ o r  cllargecl tlic jury tliat, if liuller took tlre note 
fro111 tlic ( l c h ~ d a n t ,  a t  an amount less than the bum rla~rled in 
the face :llercof, then the pronlise on the part of tllc cleli.ldant, 
to en(lorae the same was void, l~ecausc founded on all usurious 
comidcrntiu~~, and plintiff  conld not recover. 

The l~lail~tiff 's  counsel aslied the Court to cliargo the j u r j  
tliat "tllere was no evidence of any usurious consideration," 
but Ilk IIonor refused so to charge, and instructed- them that 
there was some evidence to that effect. Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 
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WinsZozr:, for plaintiff. 
Shepherd, for defendant. 

BATTLE, J. W e  concur in the opinion of the presiding 
Judge upon all the points made in the Court below. If the  
transaction was, as the defendmt alleges, that the plaintiff's 
intestate too!; Pearson's note at a discount, then tlie contract 
made by the defendant to endorse it, was, as between him and 
the intestate, founded upon an usurious consideration. The 
note bore interest from its date, and the taking i t  at any dis- 
count, made it a loan between the parties a t  a rate of interest 
greater than tliat which the statute allows. This is fully estab- 
lished by the case of Co1lie.p. v. NeuiZZe, 3 Dev. Eep. 30. But 
the plaintiff's counsel contends that a contract, thong11 for a 
Ioau at a greater rate of interest than six per cent. is not usu- 
rions unless tliere be a corrupt in te l~t  to violate the lam, which 
is a question of fact to be snbniittecl to the jnry, and wliicl~, 
thcreibre, it is error for the Judge to deciclc, ana for this he 
relies upon tile case of 117rr V. ~c6vidm?&, 13 Ire. Rep. 454. 

I t  is true that when the excess of interest may have been 
taken, becanse of a mistake in a matter of f k t ,  as, for in- 
stance, upon all wroueous calcnlation, tliere the testimony 
must Le submitted to a jury, for tlietu to find liow the fact was- 
wlietlier there was, in truth, a mistake or a usurious taking 
by design. Tliis, and nothing more, was tlie decision in Ifirr 
I-. Biivitlwz. Dnt where the coctract is for the discount of a 
!,ill or note, at  a rate escecding that fixed upon by tlie statute, 
i t  is of itsclf, and in law, an usurious loan. 

The difkrence between tlie two cases is thus expressed in 
the case of L'oZliel* r. ATeville. " I t  is said, nota constat, that 
t i m e  parties Iinew the endorsers mere boond thereby, without 
which there was no corruption. It is to be taken they knew 
it,  and that the endorsement expresses their contract until the 
contrary, as a mistalic in tlie ~vriting, or the like, be shown. 
If a person misconstrue the statute or the law, he must abide 
by his error. If he  mistake tlie fact, as the amount reserved, 
he may show it. Bnt here, there was no attempt to shorn even 
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a misapprehension of the liability created by tlie endorse- 
ment." So, in  the case now before us, there was no attempt 
to show any mistake in fact. 

But  the plaintiff's counsel contends that there was no evi- 
dence to prove an uswious discount. I n  that we think he is 
mistaken. The letter from the plaintiff's intestate to the de- 
fendant, which form a part of the statement of the case, affords 
more than a mere conjecture that the Pearson note was taken 
a t  a discount. It was manifestly written in reply to one frorn 
the  defendant, relative to the terms up011 which the plaintiff's 
intestate wonld buy certain notes which the defenclant wished 
to dispose of. The terms stated were not so ftivorable as those 
npon which the Pcarsori note had been bought, and the reason 
assigned was, that the latter had not so long a time to run as 
the $500 note spoben of, and that the maker resicled in the 
same town with tlie intestate ; with this additional reason, that 

money a t  tllis-time is better than i t  was then." The jury 
were, in our opinion, f d l y  justified in fincling, f ~ o m  this testi- 
mony, that tlie Pearson note was taken a t  a discount, and any 
clisconnt was, as bctween tlie parties, greater than the lam 
allowecl. 

Supposing that the contract for the endorsement was fuul~decl 
upon an usurious consideration, as b e h e e n  the parties, the 
plaintiff's counsel still contends tllat i t  was not usnrious as be- 
tween the intestate and I'earson, the maker of the note, and 
that he 1iad a right to insist on its performance to enable liiln 
to sue the inaker in his own namc. I t  is true that if the en- 
dorsement had been macle, the case of Collic~ v. i!Te.cilZe shows 
that the maker could not have availed h imel f  of the defense 
of the usury coli~inittecl by the endorser and endorsee. I t  
docs not follow frorn this, however, that the plaintiff can sus- 
tain an action for damages for the non-perfor~nance of the 
contract. To allow him to do so, would not only violate the 
maxim that ex twy i  co?atructzc non oritur uctio, but enable him 
to recover in  this way what he  could not have recovered in a 
suit on the endorsement, had one been made. l t  is certainly 
going far enough to hold, as was done i n  the case referred to, 
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that an endorsee, claiming throng11 an usurious endorsement 
may sue the inalier and rccover the full amount of the note. 
No a~itliority has been cited to shorn that an action of any kind 
can be sustained against the party to the illegal contiwt, and 
me do not feel at liberty to set the first precedent. 

PEE Ccn~aar. Jndgment affirmed. 

JAMES ?dAPO cs. WM. 11. WIIITdON AYD ABNEX PEARCE. 

Upon a question, bcfbre a court of rccord, whethcr its own minutes, of a formnr 
ten;, shall be an~onded so as to set fjrt!i t ru ly  its o i ~ i ~  transactio:is, it is not 
borind by tho ordinary rnlcs of cvidenco, bnt rimy rcsort to m y  proof that is 
satisfactory to it. 

AII ex parto affidavit, in such a case, therefore, taken before a justice of the 
pcacc, is not in~proper. 

I n  a qncstiol~, wl~ethcr  a court sliall enter, nune 1~1.0 tune,  an order made at  a 
fornlor term (bot not tlicn entcrcd) tho prupricty of soch fornlcr order cannot 
be enquired into in this Court. 

THIS m s  an API~I.:AL from the Superior Conrt of Omngc, from 
a j u d p e n t  of his Honor Judge Dicri, at tile last term of that 
court, affirming an order of the Cuunty Court of Omngre to 
amend a former order of that conrt. 

Tile applicants for this arncnclnicut we frce persons of color. 
They I d  bcen the slaves of Xajor Absoloni Tnto~n, but sup- 
posing they were d111y eri~anciyatccl by his will, and by the ac- 
tion of the court at Feb. term, 1503, of that county, they have, 
ever since that time, nctcd as frce persons, and have been tskou 
and accepted as such, in the com~liunity where these trans- 
actions occurred. 

Not long behre the date of this application, it was discov- 
ered that no order for the emnncipntion o$ the slaves, men- 
tioned in the will, Lad been entered on the minutes, or on any 
other record of Orange county; and several of the descen- 
dants of these persons were seized as slaves by the assignees 
of the next of kin of Absolom Tatom. 
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Tlicrcnpon, tlle plaintifl' filed liis petition and gave notice to 
Yearce and Whitson, and the next of liiu and legatees of Abso- 
lom Tatom, rllat he  would apply at  the May Term, 1854, of 
Orange Cuunty Court, for an arncndment of the record, nunc 
pro t m c ,  so as that it slio~11d set fortll, at  February Term, 
1S03, tlic decree clllnncipati~~g George, Cate; Sally and her 
cl~ilcl, jonng George, and Jacli, slaves directed to be emanci- 
lmtecl a ~ ~ t l  set free, 1)y t l ~ c  last \rill nr~d testa~rlc~lt of tlic said 
Absololn Tatom. Upon a rrrotion in court to 1112lie the amend- 
xneut of the niinutes of Februtry Term, 1805, the following 
aficlavit of Dn~icnn Cameron was ofkred in the case, and op- 
posctl by tlic clef'enda~ita. 

"Stntcme~rt lnncle by Duncan Cameron, of the city of Ealeigh, 
this 26 of Scptenlber, 1851. 

" i1fli:wt sitit11 that Ilc wrote t l ~ c  will of Major Tatom in tlie 
city of lt;ileiglr, in t l ~ c  nio~itll of l)cceluber, 1803, lie said Tn- 
torn bc~i~rg, :lt that tilnc, :L 11ierril1er of the Gelieral Asse~llbly, 
and Ilavir~g died a t  or a l ~ o ~ i t  the close of the sessin~l. 

Afliurt was nw;u.c, 1; 0111 i'lwlucl~t conversatio~~s with said 
Tato~u i l l  his lif'c t i ~ ~ ~ c ,  of' llis i~ltc~rtioll to elnnnci1)ntc lris slaves 
by his will ; al~t l  wccortlinglj, by liis will, as wiil l)c sccu by 
refcrcncc tltel-cto, 11c t l i~wtcd  said slaves to be crnnncipatect 
for tncritorious services, ~.cnclered to lliur. 

L L  Tlie said n ill W : I ~  ncl~uittetl to pr,,l~:tte at  February Term, 
1803, of O r n ~ ~ g e  Coulity Court; ancl tllc esecutors, t l~erein  
uaincd, qualified t l~e~e tc ,  : and at tlre salne term, or at some 
snbseqnent terur, soon thereafter, the esecntow united in an 
application to the county court to en~:lncipate said slaves ; the 
court sanctioned tlie :~pl)licatiou, and orclereil the said slaves 
to l x  en~ancipatcd. 'l'liis a%:urt drew np the decree emanci- 
pating said slaves, :lnd Iiauclcd it (to) Jolln Tajlor, then Clerk 
of the said court, and directed it lo be entered on tlie ~ninutes, 
as a record of said court. 

" Affiant always supposed such entry was made, as i t  ought 
to have been. Tlie said negroes ~ v c r e  thereafter, and always 
have been, recognized as free persons, and Irare acted as such 
in the conin~unity ever since. Afiant, who was one of the 
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executors, never regarded them as assets and mas never called 
upon to account for them as such. 

" Test-J. H. Bryan. DUN. CAMEROX." 

T l ~ e  following probate was affixed to the same : 
" State of Xort11 Carolina, 

1V;tlie Courrty. 1 On this, lot11 day of October, 
1851, Duncan Cameron came before the undersigned, a justice 
of the peace, in and for tlie county aforesaid, and made oath 
that the matter coutained in tlic foregoing afiidarit, is triie, 
according to the best of his recollection (and) belief. 

" Subscribed and sworn to before me, day and year above 
mentioned. C. 13.. ROOT, J. P." 

To wl~icll is added tlic certificate of the clerk of Walic Coun- 
ty Court, with tlle seal of oEce, tliat C. B. Boot wae a justice 
of the peace of that countr. 

Tlie will of Absoiorn Tatoni was also put into the case ae 
evidence, of wl~icli, tlm following extract only is material to 
tlie qnestion : I give and bequeath to my friends, John 
IIogg, Cntlett Campbell, David Ray, William Iiirkland and 
Duncan Cameron, my negroes, George, Cate, Sally and her 
child, with tlieir'future increase, young George, and Jack, to 
them, tlieir heirs, esecnto~-s and administrators, in trust and in 
confidence, that tlicy will use their best endeavors to procure 
them to be emancipated and set free, for meritorious services 
rendered ine." 

Samuel Goodwin, Jolin T-Iogg, Catiett Campbell and Duncan 
Cameron were appoi:itecl executors. The will was duly proven 
at Febr~iary sessions, 1S03, of the county court. 

At tlie May Term, 1854, aforesaid, upon proof of the facts 
recited in the same, the following Order was n~ade  and enter- 
ed on the minutes of tlie county court of Orange, viz : 

" In the matter of George, Cate, Sally and her child, young 
George, and Jack, claiming to be free negroes, formerly the 
slaves of Absolom Tatom, deceased-on motion, and on the 
afidavit of Duncan Cameron, deceased, herewith filed, and 
upon the admission that tlie aforesaid negroes and their de- 
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scendants ha re  a ln-np been reputed free negroes, and hare  
always acted as sucli, sil:cc t l ~ e  decree of e~nancipation inen- 
tioned in said afliclavit, until the capture of James Mnyo, in 
1S53, one of the descendants of tile said slaves, who institntecl 
suit therefor, which is 1 1 0 ~ ~  pending in the Superior Court of 
01-ai~ge, and tllnt the estate of said Tatom was settled by suit 
in  Equity, conmenciiig in ISlG,  and ellcling in IS'S, witl~out 
ally ~ h i l l l  011 :lcc011tit of said slaves, mic1 it tlppeariilg that 
Cdtlett Caillpbcll, Duncml Cnnleron and Enmnc! Goodnin, 
qualified at Februnry Term, 1503, and that Jvlm IIogg, re- 
maining est.cutor, qdif iecl  a t  Xay  Ternl, IS03 : I t  is ordered 
and acljud~cci by tile Court, thnt the records of this Court, a t  
N a y  l'cr111, iS03,  bc anieniiccl by the elitr~-, ~ ~ u n c  p S o  I u m ,  of 
the decree for the libcrntion of said slaves, .which will appear 
on reference to tlic ~ccord  cf that terin." 

P a u l  Canieruil, i!ie s a r v i ~ i n g  esccutor of Absolo~n Tntoln, 
appeared in court ancl nsccritetl to this an~endmcnt. 

Fro111 illis ortlcr of t!ic county court of Orange, an appeal 
m t s  taken to thc superior court of that count?, and the case 
heard cle noro, w11e1i the foregoing will of Najor Tatom, wit11 
the certificate of probate, ancl of qun1ific:ttion of tile executors, 
was adduced in cviclcncc. 'The foregoing ailidavit Jyas also 
poduccd, a;~tl~eiiticatcd as before stntcd, and moreover, in t11c 
superior court, proven by J; I L  2 ' 1 ~ ~ 1 0 1 ,  the subscril~ing wit- 
ness thereto: this :lEdnvit was ol~jectecl to by tlic clefcncl:ui~ts' 
counsel, but atlluittecl by tlic court ; for whicli the dcf~t~clants 
excepted. Tile plaintiffs also s l i o ~ e d  that the Ijegrocs ill 
qbestion, ever since the year 1503, were talxu and accepted 
as free persons in tlie county of (rrangc, where they resided. 
The record of the suit for the scttleinent of Major Tntoin's 
estate, the material portion of which is recited in tllc order of 
the county court, appealed from, was also p u t  in as cviclence. 

No demand was ever irincle of the executors for t h e  nc- 
groes, nor in any .way were they treated as assets of the estatc. 

The defendants sliowecl that they had assignments of thcir 
rights in  these negrocs f'rorn tlic nest of liiu of Absoloin Tatom. 

Upon consideration of tlie case, his Ilonor was of o p i n i o ~  
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that the record of the county court onglit to be aniended, as 
ordered and directed by the said county conrt, and that a writ 
of poceck.?zdo issue to that court. 

,411pea1, by defendants, to the Supreme Court. 

iT70~wood, G~7"aJLam and Byccn, for plaintiffs. 
JVL~IS~O~~,  Sew., and Bailey, for defendants. 

N_wI, C. J. I n  the case of P iZl ipe  and others V. IfiqcZo?z, 
Cusb. 380, the cloctrine of aineudinent of records, was fully 
exanlined by this Court. I t  is an important subject of pmc- 
tice ; questions of the liind occnrring upon nlmost every cir- 
cuit of tlie snperior courts. With a view to settle, as me11 as 
they can be, the qnestions arising in practice upon the snbject, 
arid to f~lrnish the professioil, with what was considersd by  
this Court, tlle true principles upon which amendincnts of 
rec~rcls are to be regnlateil, the doctrine was carefully consid- 
ered. The opiuion filed, divided the subject into three classes. 
The second annonnces the power of a court to anlend its 
records after a suit determined, and is in the following words: 
c L  Every conrt of record has ample power, after a suit is deter- 
mined, to aniend its own records, that is, the journal or memo- 
ria! of its own proceedings, kept by the court or it<clerk, by  
inserting w l ~ a t  is omitted, or striking out what may have been 
erroneously inserted ; for every coart of record is entrusted 
with the very responsible clnty of keeping it faithfully and 
makil?g it speak the trnth, as i t  imports absolute verity, and 
cannot he collaterally called in question ; and the record, so 
amended, stands as if it never had been defective." Under 
this class, the present application' ranges itself. 

The petition alleges, that the late Major Tatom, of Orange 
county, by his last will, directed his slaves to be emancipated 
by his executors, of wllon~ the late Duncart Cameron was one : 
That a t  the X a y  terni, 1803, of Orange cocnty court, tlie ex- 
ecutors brought into court the will of the testator, which was 
then duly admitted to probate, and made application to the 
conrt to liberate said slaves, which was granted, and the ex- 
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ecutor, Mr. Cameron, then drew up  the decree of emancipation 
and handed i t  to tlle then clerk, John Taylor, and directed i t  
to be entered on the ininutes of said court, as a record thereof. 
I t  then states that 1111011 an exnniination of tlie records of tliat 
term, i t  is discovered that the clerk neglected, or omitted to 
make any entry upon Itis ~ninntes, of the proceedings ; and 
the ohject of llis petiWoii is to have tlie records of the Febru- 
ruary term, 1503, of Orange county court, amended, so tliat 
tlie proceeding of that court, on the application for the eman- 
cipation, may be entered on it, 1zzc?zc23rz, IVBLC. 

To sllow the fact of the order or decree f'or emancipation, 
t l ~ e  examination or a&davit of the late Duncau Cameron, taken 
before a justice of tho peace, was offered in evidence on the 
part  of tlte plaintiff. I ts  reception was objected to. The ob- 
jection was overruled, and the af l ida~i t  was Ileard. 

When tlie object of the petition is considered, it will at  once 
be seen, that tlle testimony mas competent. It is the duty of 
the court to see that their records speak the truth, and their 
general power to do so is not questioned. The court, in dis- 
charging its duty in this particular, may hear any testimony 
which is calculated to satisfy its judgment. I t  is not deciding 
a, question of property between litigating parties, but one 
touching the correctness of its officer, in tho performance of 
liis clerical dnties. I t  was inquiring whether its records speak 
the t ru th?  Whether its order has been obeyed ? I t  is enti- 
tled to draw evidence from any pure source. Mr. Cameron 
was dead, and of all men, living or dead, he was the most 
likely to know the truth. I-Ie was one of the executors of 
Major Tatom, and tlie connsel who conducted t l ~ e  business in 
court, and if the facts had been engraved in adamant, they 
would not have been in a firmer grasp than in his memory. 
Where could the court have looked to find testimony Inure 
satisfactory? I t  would have been a t  liberty to receive bis 
declaration or statement of what had been done. Most fortn- 
nate for the ends of justice was it, that his valuable life was 
spared until this controversy arose. His  a6davi t  was properly 
received. 
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But  i t  is further objected, that at tlie time it is alleged tliat 
this order of the county COIH-t gf Orange was made, slaves 
could be emancipated orily fGp , meritorious e services, rendered 
to tlie owner, and there is notIiing to show the county court 
that such services had been rendered. 

The first answer to this snggestion is, that we are not now 
sitting in j ~ t d g n e n t  upon the action of tliat conrt in making 
the order of emancipatibn, but wlietl~er they did make it ? 
If they did, the parties interested have a r ig l~ t  to have thc or- 
der spread upon tlie records of the tern1 wlien it was made. 
I f  we are to look, liowever, behind tlic order itself, me tliink 
there was testimony, in the will of Xajor Tatonl, to authorize 
tlie declaration that the slaves had performed meritorions ser- 
vices to him. Of this fact, cases might occur, in which t l ~ c  
master alone could testify ; as in passing a solitary wood, the 
servant may hare  saved his master's life, either from an assas- 
sin, or from drowning, and no one else present. Xany such 
instances might be supposed. But I see no reason, in law, 
why the court sllould not hear the master, wlien asking to con- 
fer a favor upon a favorite slave, when lie was thereby strip- 
ping himself of valuable interests. 

It has been further argned, tliat every amendment supposes 
sometliing to be a~nended, and something to amend by ; that 
the petition is, in substance, not to amend, but to make a record. 
Tliis idea is fonnded in mistake. Tlie petition is not to amend 
the record of the order to eniancipate, but to amend tlie records 
of tha Fe6. term,, 1803, of Orange county court, by now cans- 
ing  to be put upon it, Il~at wl~icli was, at  that time, ordered by 
the court, but  omitted by the clerk. I t  is true, the court must 
now have sonietliing to arnend by, and they have it in the 
stdtement of Mr. Cameron, and the length of time, during 
which, the community, in whose midst tlie slaves of Major 
Tatom have lived, has received and counted them as free. 
The court has it in the additional fact, that fourteen years after 
the death of Major Tatnm, a bill was filed by 11;s next of kin, 
against the executors, for a settlement of the estate, and in no 
part of the proceedings were the negroes claimed as a part of 
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the estate, nor was any account wked for as to them or their 
hires. A11 this is strong evidence that the order of ernancipa- 
tion was nlade at  tlle tirne alleged. 

I t  is further urged that the couit will not allow an amend- 
ment of a record to the injury of third persons, who have ac- 
quired an interest under it. Tbe.prinail~le i s  misapplied here. 
The court is not called on to amend any process whatercr, but 
to anlend its own records, so RS to make them shew tlie truth. 
The record so amended c m  work no grcater illjury to any one 
than would arise if the order had been coulnlitted to the records 
a t  the time i'i u-as made, for i t  must s l ~ a l i  as of that tirne. 

r -  i l l e  question we are now colrsidcri:lg is une of great impor- 
tance to every man. Every cicizen is interested in the princi- 
ple, tliat thc records of these courts of justice should import 
absolute verity. Tlle security of ~)roperty,  and much of the 
peace of society depend upon it. A s  i t  is but the evidence of 
wllat llas bccil transacted by thc court, i t  should show the 
truth upon its f~tce. To do this, tlie court  nus st sec that nothing 
is put upon i t  not ordered by it, and nothing omitted, which 
they have ordcred. 

An old act of the Generd Assembly directed that upon the 
opening of court each morning, the record or minutes of tlie pre- 
cceding day's tral~sactions, should be read by the clerk in open 
court. I f  this practice had been observccl on tllis occasion, 
rnuch trouhle and expense mould havc been spared. 

Finally, it is said that too long a tirne lins elapsed, since the 
neglect occnrred, to rerncdy it now ; the petitioner ought to 
have applied sooner. I know of no.rule wliicli the court lays 
down in snch a case as this, as to any lapso of time. I t  is to 
be reeollccted, that to have the records amended, so as to set 
forth the t rnt l~,  is a matter of right in  hi111 who is intcrested 
in  ha l ing  it done, and a matter of duty in tlie court, when 
snfficient evidence is laid beforc i t  ; and the lapse of time is 
in  no way i~nportant, ftlrtlier than i t  increases the difficulty of 
procuring adequate testimony. 

Ncitlier can any lac lm attach to tlle delay in the filing of 
this petition. Mr. Cameron states that lie was not apprised of 
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the oniission of the clerk to make the necessqry entries, uutil 
the setting up of the claim by tliese defendants. 

N o  case can be presented, more emphatically exhibiting 
the necessity of tlie rnle of law we are examining, than tho 
one now before us. An aged man witliout cliildren, or any 
descendants of such, is abont to descend to tlie grave. Be- 
tween him and liis slaves exists a tie wliicli is unlinown to the 
ii~aster and the hireling: on tlie one hand, the proud con- 
sciousness of power and protection, and on t11c otller, the con- 
sciousness of humble sublnissio? arid gratitude for ltinclncss, 
wliicli, in sicknesss and in health, llas known no wavering. 
This tie is about to be sundered ; no creditor cl:~iriis tlieln ; tlie 
aged inan looking :ironad hiln, asks himsclf, " then, wliose sliall 
tliese be 2" I I e  does wliat he can to confer upon thc'nl the 
boon they liolcl most dear ! lIalf a ccntary passes away ; for 
that time, tlie slaves and tlicir descendants liave enjoyed their 
lieecloin ; a t  lengtli it is discovered tlmt the records are silent 
on the subajcct ; immediately, the birds of' 111-cy arc up?n the 
wing, and t l ~ e y  arc seized as slaves, and tlie demand is made 
11pon them to pmvc thcir frecdum. I t  would indeed be a re- 
lwoacli to the law, if therc WRS no way in which it conld correct 
the evil, growing, in a measure, out of its negligence. 

Pm CLXIAX. Tile judgment of the Superior Court is 
aflirined. 

DOE ON DE.11. O F  K E N N E T H  B. MURCIIISON 2;s. JOHN McLEOD. 

T h e  contents of a paper writir~g cannot be proved by p a d ,  unless notice has been 
given to the advcrw party, who has it in possession, to produce it oil trial. 

This rule is not varied by the fact that the paper wlititlg in question, is a will 
which was provcn and recorded according to law, but the tccorc! dcstroycd by 
the burniug of the court house whcrc it was depusitcd. 

EJECTJIEST, tried before liis IIonor Judgd CAILEY, a t  the last 
Term of Moore Superior Court. 
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The  plaintiff.'^ lessor claimed as a purchaser at  a sheriff's 
sale nnder a judgment and execution against one Neil Mc- 
Leod. In  order to sliow that the defendant claimed under 
Neil 3IcLeod, he called tlie clerk of Montgomery county court 
to prove the contents of the will of said Neil, and the following 
facts xe re  relied on as a foundation for that evidence: A will 
was made by Neil McLeod in 1841, and d d y  proved and re- 
gistered in the clerk's office of Montgo~nery county : in 1843, 
the court house of that county was destroyed by fire, and all 
the records and papers were then consumed. The plaintiff 
proved that the defendant, in 1841, llad tliis will in possession, 
and the clerk, who was a witness, stated, that his impression 
was after the will was proven he gave it to the clefend- 
an t ;  the proof of tlie will by parol evidence was objected to ; 
the o1)jection snstained by the court and tlie evidence exclud- 
ed. Plaintiff excupted. Verdict for the defendant. Judg-  
ment and appeal. 

Wilzstolz, Sem'r., for the plaintiff, 
Kelly, for tlie defendant. 

NAS~I, C. J. The secondary evidence was properly reject- 
cd by the cofirt. The evidence, to let it in, was not sufficient. 
Tlie plaintiff claimed title as a purchaser, at  tho sale made by 
tlie sheriff of Moore connty, under an execution against Neil 
McLeocl, but was unable, or did not prodncc, what was con- 
sidered tlie necessary eviclcncc to authorise tlie sale of tile pro- 
mises in question. 

The defendant claimed that IIC went into possession as the 
heir of Neil McLeod ; the evidence showed lie was illegitimate 
and conld claim nothing as heir. Oh the part of the plaintiff 
i t  mas alleged, that Neil McLeod did not die intestate, bnt 
that he left a will, which had been admitted to probate in 
the county court of Nontgomery, and that by that will the 
premises were devised to the defendant, arid that tllerefore he 
was estopped to deny the title of the testator. I I e  then offer- 
ed evidence to sllow that tlie records of Montgonlery county 
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had been burnt, with the court house. I t  was further proved, 
that  after tlie destrnctioii of the records of Montgomery county, 
the will v a s  in the possession of the defendant, and it was 
d leged,  that  by i t ,  the land in qneston was devised to him. 
This secondary evidence mas rejected by the court, aud we 
entirely concur in the opinion. 

The will having been traced to the possession of the defend- 
ant, i t  was the duty of the  plaintiff to have given liim notice 
to prodace i t  on the  trial ; without such notice, t l ~ e  secondary 
evidence was not adn~issible. Tlie rnle is well establislied and 
of familiar ose. Mr. Phillips, in llis valuable treatise on evi- 
dence, vol. l, page 409, says ; in general, one party lias not 
the  means of compellil~g the otlier party to produce ally wri- 
tings in  his possession, however necessary they may be i'or the  
prosecution of his sni t ;  for no man, in a c o u ~ t  uf conlnlon law, 
can be compelled to furnish evidence to his adversary. To 
let  in the  secondary evidence, tlie opposite party ill p o s ~ s s i o ~ i  
must be regularly notified to produce the original writing re- 
quired. If Iie refuse to prodnce it, as lie may, the other l l a r t ~ ,  
who has done all in his power to supply the best evidence, 
~ v i l l  be  allowed to go into evidence of' an inferior I;ii~d, and 
may  read an examined copy, or give par01 evidence of its con- 
tents. This rule as to notice, does not apply to cases w1ici.e the  
action is for the paper, or where the action itself is notice, ex- 
cept cases provided for by our act, Rev. Stat. ch. 31, sec. 66. 
l I e r e  the action itself was not notice to the defendant to pro- 
duce the  will, and the secondary evidence was properly re- 
jected. 

PEE CDRIAX. Judgment  affirmed. 

STATE vs. RICHARD L. BORDEIIUX. 

Where one who is not on friendly terms with the owner of a dwelling house. 
conies there, armed with a gun, a revolver and a knife, and immed~ately after 
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entering, uses violent and threatening language, (the owner being present,) and 
on being forcibly ejected by an inmate of the house, again comes to the outer 
door and forces it opcn, against the owner, who is struggling to keep it closed, 
lie is guilty of a forciblc trespass, although the owner may not have forbid him, 
in terms, from entering. 

INDI~.~E,YT for a forcible trespass, tried before his Honor, 
Judge BAILEY, on the last circuit, a t  New EIanover. 

The defendant and Daniel Bordeaux mere not on frienclly 
terms. The defendant came to the dwelling house of Daniel 
Bordeaux in a wagon or carriage, with a.shot gun in the car- 
riage, and a five barrel revolver about his person, each barrel 
being loaded. I Ie  left his carriage a t  the gate, with tlie gun 
in it, and as he proceeded to the honse he met J. W. Wag- 
staff, who went with defendant into the house. The door, a t  
~vhich they first entered, opened into the sitting room : Daniel, 
the proprietor of tlie house, was a t  home, but liacl gone into 
an  adjoining room where his family mere, when the defend- 
ant  entered. The clefendant was much intoxicated, and said 
lie would kill or be Billed-that he had as lief die as live. 
H e  took hold of Wagstaff and puslied him as far as the fiont 
door: Wagstaff then pushed defendant out of the door and 
fastened it. Daniel Bordeaux, about this tinie, came into the 
sitting room ; aud opening tlie front door a little, to look after 
the defendant, the latter violently pushed the door b d i  against 
him 2nd entered the room a second time, he (Daniel) oppos- 
ing liis entrance. As to this part of tlie case, Daniel Xordeaus, 
tlie witness, stated he had not forbidden the defendant to enter, 
nor made any objections to it ; but he  n-oulcl bare  done so, if 
he  Iiacl not been a relatiun of Iiis own and of his wife: still, he 
said, he had entered the house with force and against his will. 

After getting near the fire pince, on this second entry, Dan- 
iel seized a piece of wood and was in tlie act of striking, n-lien 
the defendant put his hand on his pistol : Wagstaff caught his 
arm, at  that moment, and took the pistol and a knife from him 
without any difficulty. 

Daniel then laid aside the piece of wood which he had in  
his hand, and fell upon the defendant with his fists and beat 
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him quite severely. Tlie defendant then went off threatening 
to return with a double barrelled gun. 

Tlie witness, Wagstaff, after describing the facts as above 
stated, gave i t  as his opinion, on a cross examination, tliat the 
second entry of tlie defendant was peaceable. 

Tlie Court charged the jury that if, at the time he entered 
tlie room a second time, the defendant snpposed tliat lie had 
the consent of the owner to enter, (as lie lind not forbidden his 
entry before, nor had he ordered him out of his house,) and 
pushed the door back with force, as lic entered, altlio~igh it 
struck against the person of tlie owner, lie would not be guilty 
of a forcible trespass : but if he went there with an evil de- 
sign, for the purpose of doing ~nischicf, knowing at  the time 
he entered, or l~aving reason to believe, tllat liis entry 
wonld be against the will of tlle owner, and pushed tlie door 
open by force and violence, and tliis was done against the will 
of the owner, lie would be guilty, altliough the owner did not 
forbid liis entry. Exception by clefenclnnt. Trerclict of guilty. 
Jodgtnent. Appeal to Supreme Court. 

Aitomcy Gc~twcd for State. 
No counsel for defendant. 

IhTTIZ J. The testi~l~olly given on the t h l ,  fully justi- 
fied the clinrge of his IIonor to tlie jury, and we cnu discover 
notliing in it, of wllich tlie defendant h s  n right to cornplai~i. 
The unfriendly feelings ~vliicli liail prerionsly csistetl bet\recn 
him arid the ovmx of the lioase, liis rude behavior ~vllcn he 
first entered, to say notl~ing of his bcing nrlned with clcndly 
weapons, an(1 the violent manner in ~11icl1 lie entcrecl tlie 
secoi~cl time, clearly innde ont a case of forcible trespass. I t  
was not necessary tlint the owner shcnlcl, in words, hnrc SOY- 
bidden the entry, if liis acts were sufficient, as we thiiil< tlicy 
mere, to indicate to tlie defendant that his entry was resisted. 
The opinion of the witness, Wagstaff, espressed upon his cross 
examination, that pushing open a door and rnsliing into a 
house, was a peaceable entry, cannot alter the law upon the 
subject. 
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Tlie qnestion, whether the entry, in  the manner in which i t  
was made, y a s  agailist tlie will of the owner, was left to the 
jury as f:~vorably for tile defeudant as tlic law allowed, and lie 
must abide their verdict. The case is quite as strong as tliat 
of the State v. Toliver, 5 Ire. Eep. 452, which was held to be 
a forcible trespass. 

There is no error in the record, and tliis will be  certified as 
the 1nw directs, to the end that the superior court of the county 
of New lIanover may proceed to pronounce judgment upon 
the clefendnut. 

P1<:1< C rmrnar. Judgment affirmed. 

1)OE ON DEN. O F  JOHN B A K E R  us. ANGUS McDONALD. 

From thirty yonrs actual posscssion of land according to linown metes and bound- 
aries, the law prcsulncs, not ouly a grant, but every thing else that is neces- 
sary to colupletc the title. 

Wherc ucither of t l ~ e  proprietors of two interfering tracts of land, has actual pos- 
w e r i o ~ ~  of the p u t  common to both titles, the  law adjudges the  right t o  him 
that  has the cldcr. 

ACIION of I~:,JBCTIIENT, tried before liis IIonor Judge B A ~ E Y ,  
on tllc last circuit at I\Ioorc Superior Court. 

Tile plni~ltifl'intrudncec! a grant from the State, dated in 
1767, fur the lal~cl ill question, and n regular succession of con- 
veyances fbr tlic snlne, down to tlie y e w  1TS5. On 27th of 
July,  in tliat year, ( l iS5) it was sold by the sheriff of Cum- 
berland county, as tlie property of one Angus ilfcDunald, and 
purcl~ascd by ouc Farqnliar Cau~pbell, wlio took n sheriff 'a 
deed, but no jndgment aucl execution was produced or proven 
to amtliorisc the s1lerift"s sale. 

The lcssor of tlie plaintiff then regularly deduceJ title from 
k'urqullar Campbell to liitiiself for the land contailled in the 
sheriff's deed, and in the de~nise  in tlie declaration, by a suc- 
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cession of mesne conveyances, and proved possession accom- 
panying tliem, from that time till the present. 

The defendant 111-oceedecl to slinw a grant, dated in the year 
liS7, for a tract of lancl, a part of rt-liicl) lapped on the land 
a b o ~ e  described, (for which lappage this suit is brouglit) and 
sho~t-ecl a cl~ain of title fdr the tract from Stephens, the grantee, 
to !]iniself, of wl~icli tllesc successive clailnnnts had llad pos- 
session of solne part, from that &te to tlic present, but no p-- 
son llad possession o f  the part colninon to both deeds, until tile 
entry b ~ -  the clefcndnnt, for wllicli this suit was brought. 

Tlie defendant iusisted that wliether his title was good or 
not, the plaititid? could not recover in tliis suit, for tllat he 
1 1 d  s110wn the title grauted in 17G7, to be in Aligns NcDoll- 
ald, and had not shown it out of llim, and prayed his lIolior 
to instrnct tlie jury that according to the case presented ill the 
evidence, the title of Bagus McDonald was still in I ~ i i i i ,  or i f  
he be dead, iu liis Iieil.s, and that tlierefore tlie plaintiff conlcl 
not recover. 

Tlie Court charged the jury tllat'if the land, covered by the 
courses in the plaintiff's declaration, and claimed by I~iui, was 
granted in the year 1767, and if they believed it llad been in 
the continued possession of the plaintiff, aud tllose tllrougll 
whom lie claims, thirty, forty, or fifty rears, nuder color of 
title, the original grantee and liis lieirs liad lost tlleir riglit of 
entry, and the plaintiff would be entitled to recover. Tllc 
defendant excepted. Verdict for tlie plaintiff. Judgmel:t 
and appeal. 

f i l l y  and Stmnye, for tlic plaintiff. 
K O  counsel for the defentlant. 

KASII, C. J. No error has been shown to exist in tlie cllnrgc 
of his IIonor. Tlle plaintiff c la im under a grant issued in 
1767, and by reguhr deeds dowi to 1735 from the gr;mtcc 
2nd those claiming under 11irn : in that year one Scroggins, 
sheriff of Cumberland county, sold tlie land in controvcr;iy, as 
the property of one Angus &IeDonalcl, w l ~ o . ~ ~  tllen the owner, 
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(but no judgment and esecution were sliorvn) and Farqullar 
Cnli~pbell became the purcliaser and received x deed from the 
slierifl, and immediately tool; possession. A regnlar train of 
conrc~-:lnces f m n  llim to tlie lessor of the plaintif wnsshown, 
and possession was continued from 1 i S 5 ,  by Ca~npbell and 
tliose claiming under him, to the t i~ne  of bringing this action. 

Tlie clefenclant claimed  under a grant from the State, dated 
in l7SD. These tn-o grants interlapyed, neither the lessor of 
tlie plaintif, nor the defendant was ever in the actual yosses- 
sion of tlie part so covered by the two grants, until tlie posses- 
sion taken by the defendant just before tlie action was coln- 
~ n e ~ ~ c c d ,  altliougll each was in the actllal possession of otl~cr 
p r t s o f '  tlie laud covered by their respective grants. 

Tlie presiding Judge instrnctcd tlie jury, that if the land 
covered by the demise, arid clninied by the lessor, was granted 
in 17G7, and if they believed i t  llacl been in the continued 
possession of tlie plaintiff, and tliose t l i rongh~~~l iom lie clnim- 
ecl, thirty, forty, or fifty years, nncler color of title, then tlie 
original grantee and all tliose claiiiling under I~im, liad lost 
tlicir riglit of entry, and the plaintiff would be entitled to re- 
cover. 

A long course of decisions in this Conrt has establisl~cd the 
doctrine, tlint from thirty years continuuus possession of laid, 
tlie law presumes, not o d y  a grant; bnt every thir~g else tllnt 
is necessary to conlplete tlie title. IJGrllace v. N ~ e l l ,  10 
Ire. Rep. 110 ; Beed v. E a m h a ~ i ,  iLid 516, and others. 

Tlie questiun before tlie Court  was, wlletlter the lessor of 
the plaintiff' liacl such a title to the land in question as \vould 
enable l i i~n to inaintain tlie action ? 

It was acllnittcd that the grant of 1767, covered the tract of 
lnncl c1;~imecl by tlie lessor of tlie plaintif, inclucling the lap- 
page, :utd if the title was riot in l~ im,  it was in tlie grantee or 
in liis heirs. But says liis 1Ionor, if the lessor of the plaintiff 
2nd tliose under whom lie claims, hare been in tlie continuous 
possession for thirty, forty or fifty years, the title cannot be in 
the grantee or in any one claiming under him, for they Ilnw 
lost tlieir right of entry, and tlie lessor of the plaintiff by his 
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lnng continuous possession has acquired the title ; because 
the lam will presume f'rom such possession every thing neces- 
sary to perfect his title : this is tlie snlstance of the cll:u'ge. 
Tlie plaintiff 11avi11g title to the land covered by the grant of 
1767, that title drew to it the possession, until the det'cntl~~lt, 
by taking actual possessiorl of tlle lappage, g,z\-e llirn a right 
to bring this action. 

STATE 2,s. JACOB JOHXSOX. 

A mere grudge or malice, in its general sense, is not sufficieiit t o  Iring a case 
within the rule laid down in Madison Jol~rrson's case, 1 Ire. Rep. 354 ; (ret'er- 
riug the motive to antecedent malice rather than an immediate provocation ;) 
ti) have that eircct, there must be a particular and definite inferi t  t o  k i l l :  as  
if the weapon, with which the party intends to kill is shown, or the time and 
place are fixed on, and the party gocs to the place a t  t h e  time, for the purpose 
of meeting his adversary with an intent to kill him. These facts create apre-  
somption of rnnlice till rebutted by the accused. 

But where A bears malice against R, aud they meet by accidcnt, and upon a. 
quarrel, B assaults A mith a grubbing hoe, and thereup:m A shoots I3 mith a 
pistol, the role of referring the motive to the previous ma!ioe will not apply. 

I s u r c n r ~ m  for murder, tried before his IIonor Jndge CAI- 
LXT, 011 the last Spring circuit at Cumberlancl Srtperior C o u ~ t .  

r 7 llle prisoner was indicted for the nlnrder of one Jacc~b 
Stewart. 

JLKOF TElZlams, a witness fur the State,deposed that the neigh- 
bors had assembled at the house of one Daniel Stone, to assist 
lliui in log-rolling and grubbing: that the prisoner came to the 
new ground, where they mere at work, and spoke to the crowd : 
a little before sunset the deceased started home accompanied 
by the witness : they proceeded about eighty yards and stop- 
ped, wlierl the prisoner came 111) : witness turned back i : ~  tlie 
direction of Stone's house, and when he had proceeded about 
forty yards, lieard the deceased and prisoner quarrelling. l'ri- 
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soner cursed the deceased, and told lliin if he would come two 
steps, lie would do son~etliing, wliicli tlie witness did not UU-  

derstand : deceased replied, "if that is all you ~ w n t  you can 
hare  it," and advanced about tliat distance, when the prisoner 
leaned back or gave back a little, and lie lieard tlie pistol fire : 
deceased raised his grubbing hoe and said, "you have liillecl 
me and I mill Iiill you." The prisoner fled, and the deceased 
pnrsned him some eiglit or ten steps ancl threw the grubbing 
hoe after him, but did not l i t  liiin : tlie deceased then c a m  
t o ~ ~ a r d s  the company and said, I am l;illecl, I have got i t  in 
lny breast, and he did it." Some of the conipany called to 
Jollnson and told liinl to stop, when he did so and came b d i  : 
the deceased, in this time liad fallen, ancl died in about fifteen 
minntes after the discllarge of the pistol : witness said, when 
tlie quarrel began, lie tnrned back, and had got within thirty 
yards, at the time the pistol was fired. I l e  f~irtlier su-ore, that 
about a week before this occurrence, lie was a t  the house of tllc 
deceased, and there met with the prisoner: they remained 
till after niglit, when the deceased told the prisoner Iic could 
not stay there that night, for tliat lie had tlie cliiclien pox ancl 
might give i t  to his children : deceased opened the door arid 
told him to go, whereupon, prisoner went out. After getting 
into the piazza, lie cursed the deceased, and told liirn if he 
wo111d come out lie would kill liinl: deceased clicl not go out 
and prisoner went off. On cross examination he  said when 
prisoner told deceased, if he would come back, $c.," he v7as 
about 8 or 10 feet from the prisoner, and cleceased advanced 
" pretty peart," with his grubbing hoe in his left liand : that 
the hoe was not raised higher than a man's knees : the pistol 
fired as he  was advancing, and the bnllet strnclc just above 
the left pap : said that tllere was ill blood between llini (the 
mitness) and the prisoner. 

Daniel Stone, another witness for tlle State, testified that 
he was about sixty yards off when the pistol fired: did not 
see the prisoner raise tile hoe, but immediately after the pistol! 
fired, saw him raise i t :  prisoner fled, and deceased purs~lecl 
hila some eight or ten steps and threw the hoe a t  him: de- 
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ceased then walked a few steps and fell down. The prisoner 
had run off a short distance, but upon being informed that he 
had killed Stewart, returned to where deceased was Iging. 
This was not more than five minutes after the firing of tlie 
pistol. Stewart died in about fifteen minute3 after the mound 
was given. On cross examination, said, tllat at  liis house that 
evening, the two aypared ft iendly.  I-Ie saw no evidence of 
hostility whatever. The wife of the wituess ~vnsllecl t'ur the 
prisoner : both this witness and tlie other (\Villirtuls) were 
brotllers-in-law to tlie deceased. 

N u n c y  i!$~c.~~ce saw the prisoner on tile morning of the day 
of tlle confi~ct, lie then llad two pistols and a bowie linii'e : 
s l ~ e  asked l~irn  what Ile htended to do with them, and lie an- 
swered that lie iritencled to kill son~ebody. 

C ) I L ~ / L ; U  Xtewart, widow of the deceased, stated that tlle 
prisoner came to their house on the evening before the Iiomi- 
cicle, euqniring for the deceased : she told him wl~ere  he was, 
( o d y  a quarter of a luile o r , )  prisoner said he was going to 
Daniel Stone's ally llow, and wonld see hiln. Prisoner said 
he  wanted to see deceased and allother man, and l a o w  what 
they were inad with l l i~u  about : said he wanted to talk friencl- 
ly. Prisoner then sllowecl lier a bowie knife, which from cu- 
riosity slie reqnestctl to see. She asliecl l h i  wliat he had s~lcll 
a h i t i :  for 1 Said lle would like to give the old inan two or 
three cnts wit11 it. Si~id he wonld cut i i  they would rue11 om 
I l i ~ l ~ .  IVitness re~nonatratecl with prisoner aLo~lt carrying 
arms : prisoner liste~lctl tu Iier aud then got up, reinarl<ing 
that " wllen 11c was young they tried to keep liim down, m t l  
coulcln't, mid now before tliey sllould, he would slloot and 
11ang." Prisoner sat eating potatoes ~ i t h  the witness : seeul- 
etl fricriclly : was not :it a11 excited, and witness liad no appre- 
lierlsions that prisoner would clo miscllief to her Iinsbancl or 
ally one else ; if she lind tliougllt so, she would have gone to 
Stone's and warnctl him. 

BIihu ~$Loi~e, (fbr the defendant,) swore that he mas sixty or 
scventy yards off wllen he heard the parties quarrelling ; tliey 
were Loth angry ; witness advanced tovarcls them, a d  wlien 
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wit l~in nbont twenty yards of t l~cm,  he stnmbled and looked 
down to the g ~ m n t l ,  instarltlg, Ile liearcl the report of tlic pis- 
tol; l ~ e  looked u p  an11 tieceased was in two or three !bet of tlie 
defendant ; saw hini raise liis g r u b l j i ~ ~ g  Iloe; heard the escla- 
mation, you have killed me. States nLout the flight and pnr- 
suit and the cnsti~lg uf the hoe. Tliis witness being fnrther 
questioned as to the conduct of the parties a t  the beginning of 
colltcst, said that " mileu IIC stumble(1 the deceased a11d pri- 
soner werc eight or ten feet apart, tlmt when lie raised his 
c j e s  from t l ~ c  ground, i11ld heart1 the report of the pistol, cle- 
ceased was in two or three feet of tlre p r i s o ~ ~ e r  raising his I~oc, 
that it was the deceased W I I O  a d ~ a n e e d ,  for tlie prisoner llacl 
not cl~anged liis position. ,Wer a few rninntes prisoner canie 
u p  to where the decc:~scd was lying and niade an observatiou 
wliiel~ was ruled ont of the evidence. 

X u y  Anne S'tono, \rife of Daniel Stone, (for the defe~~dant , )  
ktatecl that when the prisoner came, lie went into the house 
and cnqnire(1 for a shirt, wliicll sllc was to Iinve wasl~ccl for 
him, I,nt it not I)eing ready, he said I I C  wonld wait for it that 
night;  that lie w;intetl to go to a party next day. l ~ i t n e s a  
:Jso stated that slm saw pl-isuner arid dece:~secl together that 
cveni l~g and they appearctl friendly, she had no reason to suy- 
pow there mas ill blood between then]. 

/<lI: ,d~et l~ Stone, (for de f rnda~~t , )  stated that slle passed by 
tlle lxtrties when they were standing in the path, seventy or 
eighty jnrds fi'om the Ilonse, and she heard prisoner s;iy to 
dece:~sctl, a Jacol), I want a word with you," wliicli Ivas spo- 
k e ~  i11 2% kind ant1 fi.ientlly mmncr  : she passed on and before 
sllc. I I : ~  proceeded fill., heard the report uf a pistol : she saw 
t l ~ e  two together at  tlic " spell" tliat cvening, and they appear- 
ed to her as t'ricntlly as most persons. 

L u ~ r y  Stnitll, (for dcfentlant) stated that lie mas in tlie jail 
~ v l ~ e n  the prisouw was broogl~t t l ~ e r c ;  that the samc day, or 
the next, Ilc s;iw n. Ijruise on prisoner's arm about two or three 
inches wide, and of a blncisl~ purple color. 

Upon thc above cvidencc, the prisoner's counsel asked the 
Court to c l~arge the jury, that if they believed tile deceased 
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was rushing on the prisoner with his grubbing hoe in such a 
position, as to indnce the prisoner to believe that he wonlcl be 
inimecliately stricken with that weapon, and if the onsct was 
so sudden ancl fierce that tlie prisoner could not fly without 
endangering his life, then that lie was guilty of notllii)g, but 
it was a killing in self defense. 

Seconclly: that if tlie deceased rnshed upon the prisoner 
with his grubbing hoe in such a position, as to induce the pri- 
soner to believe that Ile would be immediately striclicu, and 
the prisoner conld liave nincle his escape, and did not, but 
drew ancl shot tlic deceased, it would be but manslaugl~ter. 

IIis Honor declined giving the instrnction aslied for, but 
ciiarged (( that if they believed the prisoner bore malice to- 
wards the deceased, and tl~ere was no reconciliation between 
them, (and this was on the prisoner to show) tlieo,.altl~oagh 
the deceased might have give11 wl~at, under other circu~nstan- 
ces would have been a legal provocation, as if he llad assault- 
ell prisoner with the hoe, or had actually struck him mitli it, 
it would be murder if the priaoner liiiled him : for the law 
would refer the killing to the malice and not to the provoca- 
tion." Prisoner's connsel esceptcd to this charge. Verdict, 
guilty of murder. Judgment and appeal. 

Attorney General, for State. 
Bcc& and Keelly, for defendant. 

PI.:MISON, J. The Jndge charged-" if tile jury Lcliercd the 
prisoner bore malice tolvards the deceased, and there was no 
reconciliation between them, (ancl this lies on the prisoner to 
show,) then, altliougli the deceased might have given, wliat, 
under other circumstances, wonlcl liave been a legal provoca- 
tion-as if he had usmulted the pvisoner with the hoe or had 
actucdly stricken ?hi??% wit?& d-it would be murder : for thc law . 
would refer the killing to the malice, and uot to t l ~ e  provo- 
cation." 

To this the prisoner excepts. There is error. IIis Ilonor, 
no doubt, gave these instructions upon what he conceived to 
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be the principle settled by Stale v. Madison Johnson, 1 Ired. 
334. W e  have heard that tlie decision in Madison Johnson's 
case was not concurred in, by the profession. If it is supposed 
to have established and settled, as a general principle, the doc- 
trine laid clown by his Honor, tlie rlisapproval of tlie profesion 
is not at  a11 to be wondered at. Cut  in point of fact the de- 
cision in that case does not announce or settle ally such gen- 
eral principle. Owing to the very wide range taken by tlie 
judges in delivering their opinions, ancl because both opinions 
:we vcry long, i t  is rendered difficnlt to determine what gene- 
ral principle is announced and settled ; in fact, the circnm- 
staliccs under which any homicide is committed, are so nume- 
rous, and the details, in any onc instance, differ so much from 
those attending any other case that has occurred, or that will 
hereafter occur, as to ~ i l a l x  it i~npossible to lay down any 
general rule or principle in regard to it. For tllie reason, tho 
law does not attemrt to trammel the action of the jury by any 
artificial or general rule, and i t  is lcft to their good scnse to 
say, from tlic evidence, wl~etlier the act of killing was done 
l~ccnuse of the present provoci~tion, or because of a deliberato 
intent to kill, previously formed, and then and there carried 
into efYect, the provocation being a mere circun~stance collate- 
ral to this wicked intent, wl~icli the prisoner would have car- 
ried into effect any how, or being a mere pretext, ~ ~ n g h t  for 
as n cover to tlie wicked intent, previously forrnccl and then 
acted on. 

I n  Jfadison Jolmson'.~ case, a witness swore that a t  dinner 
time of the day on which the Ilomicide was committed, tlic 
prisoner said, i' he l ~ a d  bor~ght ponder and sliot and intende~l 
to kill a rnan that night befi~re the bell rang, and showed the 
;)istol.?' I I e  did, with the pistol, kill a mian that night before 
tlie bell rang, (9 o'clock.) Tlic judge, in the court below, 
cliargetl, if the jury were satisfied that the deceased was the 
o1,ject of t l~ i s  threat, ancl the prisoner went to the shop with 
t l ~ c  intention to provoke a quarrel with the deceased, i n  order 
to gratify his a v o i d  vengeance, the Idl ing was murder, 
notwitlistanding the provocation offered at  tho t h e .  The 
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charge was approved by  this Court. Gasrox. J., in  conclud- 
ing  his opinion, says, " I n  the case before us there is one thing 
~ ~ h i c h  we can pronounce with certainty : If  tlie prisoner d id  
go to tlie place where he  killed the deceased, with li'ute11t to 
7;ilZ him, (so the jury have found, and so, in our opinioti, they 
were warranted to find.) tliere Tvas no evidence, liouever slight, 
sliowing or tending to show, that  tliis intention was abandoned 
before the act  was clone." 

The l~rinciple settled by this decision, if the snl)ject matter 
be  susceptible of any p~iriciple, is this : if A says lie will kill 
X, wit11 a weapon which lie the11 lins, 11efoi.e a certain tinie, 
ant1 the jury  are satisfietl, that  in pursuance of tliis i i ~ t e ~ i t  to 
lcill, A goes to a place nliere lle expects to nieet U, and tlieie 
kills liim u it11 the weapon, a t  tlie time named in liis l~reviuiis 
threat, the liilling is mnrder, notn-itl~stancling 11 gave to ,l :L 

l e ~ u l  pi-avocation just before the liilling, uliless A oflic1.s soinc 
cviclcnce, showing or tending to s l lo~r ,  that he 11x1 abnnclonetl 
Iiis intention to kill. The point about n hicli tIic j~~c lges  differ, 
is whe t l~e r  there is or is not a presnmptiou, in tile absellce ot' 
any  evidence except the provocation, that the intent to liiil 
llad been aba~~donecl  ? 

There can be no sort of question as to the correctness of the 
principle thus stated : in fact, it  would suggest itself to tlie 
good sense of every juror without any inetrnctiou from the prc- 
sicling Judge.  Xnt this is nltogetller a difl'ercnt 111 illcii~lc, from 
that  laid d o n n  by his I lonor in the casc betorc 115 viz: "if  A 
11ea1.s malice towards B, and tliey meet by accident, a~icl up011 
a qnarrel, C assnnlts .A with a grnl)bing IIOC, a~ i t l  nctnnlly 
strikes Iiim with i t ,  and tliere~lpon A ~llo0t.j 1: w1tl1 :L pistol, 
the billing is ninrcler, because tlie law refers it to tliel,l'cclu~is 
I / ~ ; ( Y ,  and not to tlie present provocation, urrlcss A c:in 111-ore 
tllat there 11ad bee11.a reconciliation." 

,\ Illere "grudge," or ninlicc, in its general sense, is not 
su f t i c i e~~ t  to bring a casc witliili the principle acted on in J h d -  
i a o / ~  J o h ~ i  W I L ' S  case : there must be a p i  f i~u l i l , '  ant1 d t f i n l t ~  
intent to kill-as if the \reapon with wllicli the party ititends 
to kill is shown, or tlie titlie and place are fixed on, aucl tl:c 
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1t:lrty goes to the place, at the time, for the pnrpose of meeting 
his adversary nnd with an intentioh to kill him ; SO that the 
provocation is n Illere collateral circumstance, alrd tlie intent 
to ]<ill existed before and independently of it. 

For this error in tlie ellarge of his Honor, the prisoner is 
entitled to a ueniw de novo. 

We express no opinioii in regard to the alleged rcpngnancy 
in the two counts, because we take it for gmntecl the objection 
will be relnovcd by sending a new bill. 

PER Cr;srax Judgment reversed. 

PETER REEVES z;s. JOSEPH S. BELL, -4DM'R. 

Under thc act of 1789, all administrator, who has  made advertisement for credi- 
tors t o  preselit their claims within two years, but who has  not talien refunding 
bonds fiwn the  next of k i n ,  on  pal ing the  surplus t o  them,  is not protected 
against the  action of a cred~tor ,  brought after such advertisement and payment 
over. 

TVhether ti surety, who pays a debt (not due by specialty) after the  action of tho 
creditor is burrcd by the  A c t  of 1715, can maintain a n  action against a co- 
surety for contribntio~l. Q u w e  ? 

ACTIOX ON TIIE CASC in assnnipsit, snbmitted to his IIonor, 
Jndge C'azlnrr..~,~, at thc Spring Term, 1855, of l'itt Snperior 
Court, ~ p o n  thc following case agreed, viz : 

L L  \VlritcI1;1id, with John Dell and Peter Eeeves as sureties, 
gave his 1)oiid to IIannhan,  in I S G ,  fur 8.300, on wllicli Whit- 
c l ~ m l  1)nicI tile accruing interest until January, 1S59, when lie 
becalne insolvent. Tlic plaintifl', by compulsion, paid to 1Ian- 
rallnn the wl~olc Lo~rcl on the 1st of January, 1S53, and having 
given i~o t i~e t l  to the dcfendaut, the administrator of his co- 
snret~.,  brouglrt this action for contribution. 

John Bell, tlre co-surety, died intestate, in the year 1849 ; 
and tllc clefendant, Iravii~g duly qualified as his administrator, 
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a t  February  term of P i t t  county court, advertised f i ~ r  creditors 
to pi-eseut tlieir clai~na. 

I t  is agreed, tlmt before tlie plnintifl made tliis payment to 
IIanralinn, defendant had settled the estate of Ecll, and p i c 1  
over the  rcsidne to the nes t  of kin, having aclvertiscil as a b o ~ e  
stated ; but he  tool; from tlietrl no re_fnntling bond. 

It was agreed, that if the conrt shonlcl be of opinion that 
t h e  defendant was protectccl by the statnte of liniitatione, 
jn t lg t~~er i t  of rionsuit shoultl be entered ; but that  if tlie court 
slionltl be of n different opinion, judgment shonltl lm I-cnderecl 
for t l ~ c  plaintiff' fbr $100 and costs. 

Upon considerntion of the case, liis IIonor, b e i t ~ g  of opin- 
ion wit11 the pl:~intiff, rendcrccl a jnclgn~ent f'or him, accorcl- 
i ng  to the  case agreed ; from wliicli thc defendant appealed. 

P i - n s n s ,  J.  It is an intcrcsting ql~cstion,  v l i e t l~e r  a snrety 
wlio p a p a  d'lct (not due  by specialty) after the nction of the 
creditor is barred by the A c t  of 1715, can n~aint:iin an  action 
against a co-snrety for cotitribntion ? 011 tile one Iiancl, tlie 
cnuee of action, on the par t  of the snrety. does not ~ C C I ' I I C  

nntil h e  pays tlie debt, and lie may say, t11c etatote (lid not 
begin to run as against him, until liis cause of action accrnetl : 
O n  the o t l~e r ,  the co-surety may say, t l ~ c  c:111sc of nction of the 
creditor liaving accrued w l ~ c ~ i  the debt fell due,  wliicll is niorc 
t l im  three Fears before ?on com~nenccd your actio:~, tllc crctl- 
itor was bnrrcd by  the ~ t a t n t r ,  and you were nnder no o b l i p -  
ticm, nncl of course Ilnd no rig11t to pay the clcbt :lnd tliercby 
sulrject me to the p a ~ n i e n t  of one l i d f :  Tour p n ~ i n e n t  war 
not made at niy instance and request, so JOII  cfiliuot cliarge 
nle a s  f 'o~ money paid to my use. TIicf;\cts in tlic case do not 
present tliis qnestion, and we arc not ;it liberty to give our 
opinion in regard to it. 

This case t n m s  upon the constrnction of t l ~ c  let of 1789. 
Esecntors and nd~ninistrntors are  r cqn i~wl  lo ~ n A c  advertise- 
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~ n e n t  for creditors to present their claims within two years ; 
:uid at tlic expiration of two years, executors and administra- 
tors are required to pay over tile s~~rp lu s ,  after deducting the 
~~ccess:iry cli:~rges, and tlie arrio~lnt of debts paid within two 
years after nclministration granted, to tlie legatees or next of 
kin, taliing a refoncling bond, payable to tlie State, for " the 
use and aclvantage" of the creditors of tlie deceased, to be 
~~roceedcil  on by xi. J i c .  'kc. And it  is furtl~er provided, that 
if :L creditor sllall fiiil, within two years after atlniinistration 
granted, to bring an action ag:tinst tlie executor or aclnlinis- 
trntor, wlio 11:~s L I ~ C  advertiseuicnt as reqnired, tlie action of 
snch creditor sl~all  be barred. If the action of tlie original 
crcclitor was l,arred, we me  inclined to tlie opinion, that a 
snrcty, w l~o  afterwards pays tlie debt, tail stand in no better 
situation ; so tlic question is, was the action of the original 
crcditor Imrrecl ? 

Tlic adniinistlxtor l ~ a d  lnacle advertisement as required by 
law, but he had neglected to take tlle refullding bonds as re- 
quirctl by law ; could he, i f  snetl by the oligin:il creditor, 
I~nve bnrrctl the action, on the groond t h t  it was not coni- 
lnencccl witl~in two years after aclu~inistration granted, without 
an nvcrn~cnt tJ~c[t  he llud tukm w f ~ ~ d i q ~  h o ~ l s  1 UTe tliinli 
this a rc r~ncnt  necessary in order to bar the action. 

For tlie easc of csccntors nncl adn~inistrators and for the 
convcnicncc of Icgatees nntl tliatributces, tlie former are re- 
qnired to pay legicies and distributive sli:~r~s, ilt the end of 
tn-o yc:ws, ta1;iug rrcfiindil~g bonds " for the asc and ~clrantagc 
of the creditors " w l ~ o  may not l l ~ r e  been paid. ~111~1 esecn- 
tors and atl~iiinistrntors, provitletl t l~ey  I~avt! ride adrertise- 
~nent ,  IU:~Y l ~ r  the action of :dl creditors wllo l~nvc  neglected 
to sue within two gears. 

Tl~eae several cnacttuente, according to well est;lblisheci rules 
of conetrnction, are :dl to be taken togetller, ant1 tllc aniount 
of it is, that an executor or :idtninistrator, nlay, after two jcnra, 
bar the action aaainst liinlsclf, proviclccl lie l~ns  n~ncle aclrer- 
tiscnicnt, and 1 1 : ~  tnlien a refunding bond "for the use and 
ndvantage of the creditors," so that lie niny say, here is a 
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bond payable to the State, upon which you inny recover your 
debt. I was required by law to take i t  fur your "use and ad- 
wntage," and thereby relieved lilyself from a11 i'urtlier liability. 

For  tlie sake of illi~stration, take tlie case of a debt due by 
6pecialty : tliere is no general statute of lilnitntions ; the esecu- 
tor or nrlnlinistrator cannot protect himself, except by the pre- 
suinption of payment, or by the act of' 1'784, (cdlcd tlie seven 
years bar :) the creditor sues nfEer tlie two years ; it is ad- 
mitted tliat 1le cannot rnaintaii~ liis action against tlie esecntor 
or nclministrator, provided advertisement lins been made and 
refunding bonds h a r e  been taken as required by law ; but 
inost assuredly, the specia7ty creditor does not forfeit liis debt 
1 ) ~  neslecting to sue witliin two years after adininistratiou 
granted ; and tlie meaning of the act of 1780, is simply to 
enable the executor or acllnii~istrator to " ward off"' tire action 
a p i n s t  liimself, provided he has taken tlie proper step to pro- 
~ i d e  tlie creditor with an action upon the ref'nnding bond. 

W e  folly concur with his IIonor, wlio clecided tlie case be- 
 lo^, as to tlie construction of the Act of 17S0. 

Pen CVRIAJI. Judgment. nfirmecl. 

S T A T E  zs. J O S E P H  T. WILLIAMS. 

T h e  maxim "falsum in uno, falsum in omnibus," is, in a common law trial, to be 
applied by the  jury according to  their own j~idgment  for t he  ascertainmellt of 
t he  truth, and is not a rule of law in virtue of w h i d ~  t h e  Judge may  withdraw 
the  evidence from their consideration, or direct theln to disregard it altogether. 

BATTLE, J. Where  a witness has  wilfully perjured himself in  the  oath taken on 
the  trial then in progress; in any  one pnrticular, tho Court should instruct the  
jury, a s  a rule of'law, th,at his whole tes t in~ony ~ h o n l d  be disregasdcd. 

INDICTMEST for ~ ~ C R D E R ,  tried before his IIonor J ~ r d g e  DICI~, 
at the Spring Term, 1855, of I'erson Superior Court. 

On the trial, a witness by tlie name of Jorllm JIotly, liar- 
ing been examined on behalf of the paosecutiom, 1vas aslied, 
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upon liis cross examination, wlietlier lie llad mnde as fill1 a 
disclosure to the grand jury ((before wlio~n he had been sworn) 
as lie had clone on this trial f I Ie  answered tlint 11e l i d  not : 
that some of the acts and declarations of tlie prisoner, 11e had 
uever disclosed heretofore, except to the State's counsel : tliat 
liis  noti ire for ~naking tliis suppression was to favor the pri- 
soner : that in certain communicatioiis, which had passed be- 
tn-een tliein, the priso~ier liad appealed to him, and said a fill1 
disclosure ~vould go liard wit11 Iiin~, and he had proniised the 
prisoner not to testify against hini, any fi~rther tlisu lie was 
colnpelled : that in pi~rsuance of tliis piwuise, lie proposed to 
the grand jnry, on his examination before them, that lie would 
m s w r  such questions as they li~iglit tlli~ili proper to askl i i~n ; 
to ~rllicli they acceded : so far as lie was interrogated, he stated 
before tliat body every thing truly; but as to tho tkinga that 
llad bee11 nclded in liis present statement, lie was not qnestion- 
ed, arid so 11e avoided giving them in evidence. 

The prisoner's counsel called on the Court to instruct tlie 
jury, that as the witness stood convicted, by his own confes- 
sion of tl, p j u r r ,  in wilfi~lly suppressing t l ~ e  truth before tlie 
grand jury, tliey should not take liis evidence into considera- 
tion in making up tlieir verdict. 

His Honor declined giving tlie instruction, as asked ; but 
told tliein that "tlie objection talcen, went to the credibility of 
the witness, arid they were a t  liberty to take into considera- 
tion liis evidence, in connection with tlie otlier evidence and to 
say n-hat it was worth." 

To wl~icli the clef&iidantls counsel excepted. Verdict of 
guilty. Juclgmeut and appeal. 

A t t o ~ ~ z e y  Gemral, for tlie State. 
X m d ~ e a d  and X l l w ,  for defendant. 

PEAI~~ON, J. The instruction was asked for upon tlie nu- 
thority of Xtate v. Jim, 1 Dev. 509. Coiiccding that perjury 
is coinxnitted, as well by tlie coirupt suppression of trntli, as 
by the suggestion of falsehood, and that tlle luatter suypressetl 
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by the witness before the grand j u r j  was material, tlie ques- 
tion is presentecl, does the decision in that case settle, as a rule 
of evidence in the Colnmon Lam Courts, the doctrine coiltend- 
ed for by the 111.isoner's counsel 2 

Tllis qucstion lias been fully discussed : we have liad tlie 
aid of two nrgnments at this tenn, for it so happened that tlie 
same point was inade in Stc~la v. Alfred 7J'bodly. (See next 
case.) Tilere, tlie examination of the principal witness on tlie 
l ~ m t  of tlie State, taken in writing by tlie comn~itting inagis- 
trate, varied from 11is testiiiiony before tlie jury, and liis Ilonor, 
Judge l's~rsos, held that if tlie jury were satisfied tliat any 
material part of his testimony, given before tlleln, was cor- 
ruptly false, the wliole'lnnst be rejected : but tliat if perjnry 
was committed upon his exanlination before the magistrate, 
'. tlie rule" did not apply, and the evidence was to be weighed 
by the jury. 

The Attomey General insisted that t l~ is  mas the proper limit 
of the rule, and that it liad no application unless a f'alse oat11 
mas taker, before tlie jury wlio were trging the issue. I Ie  ad- 
mitted tliis distinction was not taken in Jim's case-there the 
variance was between the testimony given to the jury who 
were trging the issue, and that giren t a  a jury on a former 
trial ; but lie contended that without this distinction, trials 
would become so coniplicated as to render it impossible to 
reacll the merits, and cases  odd turn, not upoil tlie quesiiun 
of gailt, but npon tlie conflict of testimony. l i e  suggested us 
a further ground in support of tlle distinction, wlleil tile false 
oatli is taken before tlie trial, tliere is Zocuspeniter~tici, and rea- 
son to suppose, more or less probal~le in  proportiun to tlie in- 
terval of time between tlie two oaths, that the witness lias re- 
formed and become a better inan: whereas tliere is no rooin 
for reformation \vhen tlie false oatli is talxn presentlj-befbre 
the jury wlio are trying tlie issue. 

The $?*st ground may have some force as an objection to the 
rule itself; but it has no tendency tu fix the limit of the rule, 
because it rests entirely upon tlie degrw of inconreniencc, 
wliich, l,lttring no limit of its onm, can malie none for tlie rule. 
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The second is too narrow to be made the foundation of a ruie 
of law : For that purpose, it wonld seem, sonietl~ing broader 
is necessary tlia~i the possibility that one who coniinitted per- 
jury yesterday, had, by to-day " reformed and beconle a bet- 
ter nian." Cesides, it is opposed to the analogy of the rule of 
eridence, of wl~ich thrrnle  nncler consideratio11 is a corrollary. 
One convicted of perjury, is an incompetent witness, altliougll 
the offeuse was co~ninitted ten Fears ago. KO regard, what- 
erer, is paid to the lengtll of time during which there was room 
for refurmation, and the possibility that tlle witness "liad seeu 
the error of his wajs." 

Tlle 1roper limit of the rule must depend on tlle reason on 
wllich i t  is founded : Tlle reason given for iit is, that " there 
is no difference in principle and should be none in practice, 
bet~veen a person lieretofore jucZicinlly convicted of perjury 
ancl one wlio stands convicted, before the jury who are t r j i ~ ~ g  
tlie issue, of a peljury eoinrnitted in the case." 

Tlie reason includes any perjury conlniitted daring the pao- 
gress of tlie case, of wlticli the evideme b&re the j u ~ y  is s u f  - 
cient to convict the witness : of course tlle rule must be equally 
broad in its operation. 

The notion, that the operation of tlie rule is limited to eases 
where perjury is committed before the jury who are trying 
the issue, is not supported by any authority or even a dictum 
to be inet with in tl16 books; 011 the contrary, it i#s opposed by 
the only two cases i~ wliicll the existence of the rule is sup- 
posed to be recognised and acted on by a co~u,t of Coriirnon 
Law. I n  Jim's case, tilie false oath was supposed to have been 
talien upon a, former trial, or rather it was coneidered imma- 
terial to ascertain upon wliicll trial the false otttli was taken, 
it being sufficient for the jury to be satisfied from the evidence 
before them, that a false oath llad been taken, of which the 
rariance between these t ~ o  oaths was plenary proof. In Dun- 
l q  v. Putterson, 5 Cow. 243, (the only otller case to be met 
with where the rule ia acted on) tlie false oatli had been taken 
in the trial of an actison between different parties, altlio~igll in  
regard to the sai>~"e mbject matter. 
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W e  are satisfied there iv nothing in principle, analogy or 
authority, to restrain t l ~ e  operation of the rule to cases where 
perjnry is committed before a jury who are trying the issue : 
on the contrary, the authorities, the analogy and tlle principle, 
upon which it is founded, bring within its operation, every 
case in which the jury, from the evidence before them, are 
satisfied that a witness has cotnmitted p e r j n r ~ .  The rule gives 
to the conclusion of tlic jury the effect, and treats it as tanta- 
mount to a judicial conviction of perjury, and is put upon the 
single point, arc tlie jury satisfied that the witness has com- 
mitted perjury? If so, he is just as unworthy of belief as if 
he had been judicially convicted of it, without reference to the 
fact whether the perjury was committed npon a fornler trial 
of the issue, or before the committing magistrate or the grand 
jury, or tlie jury who are then trying tlle issue. 

So the broad qnestion is, does J i m ' s  case settje any rule of 
evidence, to be acted on by a Court of Common Law where a 
jury is interposed for the trial of all cases of fact? 

The point decided in JIIL'S case is tliis: tlle Judge, in the 
court below, charged the jury tliat " evincing a sound discre- 
tion, they might reject part of a witness' testimony which they 
did not believe, and act on such part as they did believe." 
To tliiv the prisoner e ~ c e p t e d ,  and this Court award a z'eni,z 
de ~ L O U O  for error in the charge. lJh,. Badge/, a~n lcus  curice, 
suggested tliat if tlie jury thouglit a n itness had sworn cor- 
ruptly false, in any particular, they sliould disregard the testi- 
mony of snch ~vitness in, toto: I I e  stated " the reason of the 
rule to be, that the jury had, qzcoad the particular case, judi- 
cially ascertained the corruption of tlie witness, and therefore 
as to Zhnt case the resvlt was the same, as in all other cases, 
~vllere the corrnption was judicially ascertained by a convic- 
tion for perjury." XI.. Dever~czu, in place of the Attorney 
(relleral, adi~littcd the rule to be as stated by Mr. Eadger. 
IIrs;.\7u~:rnox, Jndge, adopts the reasoning of Mr. Badger, and 
comes to the conclusion that the Judge below erred: he says, 
" I can sec no difference in principle, and if so, there should 
be none in practice, between a person heretofore convicted, 
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and one who stands convicted before the jury in the case they 
are trying. Hence the maxim falsum ifi uno, fal.sum in 
omzhs . "  

TAYLOR, Ch. Justice, also comes to the conclusion that the 
Judge below erred : but he puts his opinion upon a different 
ground, to wit, " our faith cannot be part ial  or fractional, 
the maxim being falsum in uno, &c.:" and the Judges agree, 
that as the jury may hav'e been misled by the charge, and the 
case a&ts the life of the prisoner, there should be a venire cle 
nmo. 

No authority is cited by the counsel, or by either of the 
Judges, and the question is, was it their intention and the 
scope of the decision, merely to say that the Judge erred in 
telling the jury that they might reject part of a witness' testi- 
mony, which they believed to be corrbptly false, and act on 
such part as they did believe ? Or, did the Judges intend to 
import and make a part of the Common Law, a maxim of the 
Civil Law, which is not applicable to a trial by jury, and for 
which there is no authority, analogy or principle 8 

After much reflection, we have come to the conclusion that 
the decision in J h ' s  case was misunderstood ; and this ac- 
counts for the fact (which we have by tradition) that i t  mas 
not concurred in by the profession, or the Judges on the cir- 
cuit. This misconception grew ont of the inference, that as 
the decision in Jim's case prevented the Judge from encroach- 
ing upon the province of the jury by telling them they niight 
act upon the testimony of a witness, whose evidence they be- 
lieved to be corruptly false, it followed that the Judge had a 
right to encroach upon the province of the jnry by withdraw- 
ing from them the testimony of a witness, upon the hypothesis, 
that the jury unaninlously agreed that he had, in  some part 
of the c$se, or the proceeding thereon, sworn corruptly false, 
so that they would convict him of perjury, if he was then on 
trial, from the evidence before them. This is evidently a non 
sequitur. In  either case the question is one for the jury, and 
the Judge has no right to interfere by any artificial or fixed 
rule of Law. 
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W e  shall believe our proposition established if i t  appear 
that there is no authority, legal analogy or principle, in regard 
to the trial by jury, which will sustain any such rule of evi- 
dence as a matter of law, to be given in charge by the Judge 
to the jury. I t  cannot be aksamed that the court in Jim's 
case intended to make a new rule of evidence. 

Any one, upon the first blush, after reading Jim78 case, 
would suppose that he could hardly open an English law 
book without meeting with the general rule L L f a h m  irfl urn, 

falsum in, osnnibus," yet, strange as it may seem, he will not 
be able to find the rule laid down in any English book of re- 
ports or by nny writer upon evidence. This is not merely 
full negative proof against the existence of any such rule, 
but there is foll positive proof that there is no such rule. 
IGng v. Teal and othe~s, 11 East Rep. 307, (decided in 1809) 
was an indictment, in the King's Bench, for conspiring falsely 
to charge the prosecutor with being the father of a bastard 
child, born of the body of IIannali Stringer, one of the defend- 
ants. A nol. pros. was entered as to her, and she was called 
as a witness for the Crown. She swore that Teal was, in fact, 
the father of her child : and that he had procured her to swear 
falsely, that the prosecutor was the father of it. Teal and an- 
other were convicted. Cockell, sergeant, was heard, as upon 
a rule for a new trial. The train of his argutnent was much 
the same as that of Mr. Cadger. H e  urged that if the wit- 
ness had been convicted of perjury, she could not have been 
examined at  all, unless restored to credit by the King's par- 
don-that it was not thepulzidmelzt that worked the infamy, 
but the crime, and it made no difference whether the infamy 
was found by a verdict, or by the confession of the party ten- 
dered as a witness. Being asked by the Court, '' what he had 
to say to the common case of an accomplice giving evidence, 
though admitting himself guilty of a fact such as treason, 
which, if convicted of it, would render him incompetent?" 
lie answered that there the accomplice did not admit himself 
guilty of the very crimen f a h i  which showed him unworthy 
of being believed. H e  then insisted much upon the case of 
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Titus Oates, 4 St. Tri. 47, where the evidence of a witness, 
that he had before perjured himself, a t  the suggestion of the 
defendant was rejected, though the wituess had not been con- 
victed of perjury, and said this decision was approved of in 
Canning's case, 10 St. Tri. 390. Upon the same principle," 
he said, " one who admits himself to be an infidel is disquali- 
fied to be a witness." Lord ELLENBOROUG~, Ch. J. " An infi- 
del cannot admit the obligation of an oath at all, and cannot, 
therefore, give evidence under the sanction of it. But tliougll 
a person may be proved on his own showing, or by other evi- 
dence, to have forsworn himself as to a particular fact: it does 
not follow that he can never afterwards feel the obligation 
of an oath though it may be a good reason for the jury, if 
satisfied that he had sworn falsely upon the particular point, 
to discredit his evidence altogether. But still tliat will not 
warrant the rejection of the evidence by the Judge. ' I t  only 
goes to the credit of the witness on which the jury are to de- 
cide." Cockell resumed his argument. Lord Chief Uaiou 
GILBERT says, "another thing that derogates from the credit of 
a witness is, if upon oath he affirm directly contrary to what 
he asserted. This takes from the witness all credibility inas- 
much as contraries cannot be true :" and again he says, "if 
the mother of a bastard charges two persons, she looses her 
credibility and cannot charge either of them." Lord ELLEN- 
BOROUGII observed tliat these passages, contrasted with others, 
pointed at the distinction between competency and credibility 
and then called on Cockell to state his other objection. At 
the next term, LO~~.ELLENBOROUGII said the conrt had eonsid- 
ered the objections, and were of opinion, b L  that there was no 
foundation for either of them." 

From that time up to the present, the law in  England has 
been settled : " settled" is not the proper term, for it never was 
unsettled; but from that time up to this, there has not been 
even a suggestion, that the rnle falsum i7.t  uno, &c., existed 
as a rule of evidence, to be enforced by the conrt in the com- 
mon law courts. 

W e  have not, of course, looked at every English case, but 
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we have the concurring testimony of all the writers that such 
is the fact. Phillips, Starkie, Chitty Grim. L., and Greenleaf, 
all treat tlie fact, tliat a witness, who contradicts himself, or 
confesses tliat he had sworn falsely, or when it is proven that 
he  has made contradictory statements, either when on oath 
or not on oath, as tending to impeach his testimony before the 
jury, n-110 are to weigh it, and to give to it the degree of credit 
to wllicl~ they may think i t  entitled, just as they do the evi- 
dence of an acconiplice, in wl~ich connection they treat of the 
subject; and t!ie idea tliat the evidence must be withdrawn 
from the jury by the court u tder  the rule fcclszcn7, in emo, &c., 
never is lienrd of. 

DunZizp v. Patterson, ti Cowen 213, was decided by the 
Supremc Court of New Tork  in 1828. The action was trover, 
for the convevsion of a boat:  To prove that the boat mas his 
property, tlie plaintii?' called one F~cZler, who swore that he 
pnrcliased the boat for the plaintiff, as his agent. Upon cross- 
examination, Fuller aclrnowleclged that he had, in an action 
for the boat between other parties, sworn that the boat belong- 
ed to him, and that lie had purchased it for himself, and not 
as the agent of' tlie plaintiff. A motion was made to ?&on-suit 
tlie plaintiff, on the ground that Fuller's testimony should be 
rejected, and so, the plaintiff had oftered no evidence of title. 
The c o n ~ t  below refused the motion, and charged the jury that 
" Fuller was a co~npetent witness, whose testimony should go 
to the jury, who riiiglit give it that weight which they thought 
,it tlasdraued." 111 the court above, Woouwon~rr, Judge, who 
delivers the opinion, says tllis part of the charge is " mani- 
f 'estl  erroneo~~s," and the court decide tliat there was error in 
leaving the evidence of Fuller to be weighed by the jury in- 
stead of directing the plaintiff to be non-suited : on the ground, 
tlint the unsupported testimony of a witness, who swore a t  
one time in direct contradiction to the testimony given by liini 
a t  another, in relatiou to the same transaction, was not entitled 
to credit, and ought not to bc regarded." Altl~ough in refer- 
ence to another point, 11e cites many cases, yet, in regard to 
this, the learned Judge cites none, and contents himself with 
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some general reasoning, such as ought to influence the tribu- 
nal which is to try the issue of fact, but he gives no reason 
why the court should invade the province of the jury, and tell 
thetn what should regulate their belief. This case, is like a 
witness who proves too much: for i t  goes beyond the rule 
supposed to be laid down in Jim's case, and inclndes a false 
oath taken by the witness in an action between other parties. 
W e  leave it with the single remark, that the court does not 
seeu to have apprehended the distinction between matter 
which affects the competency of a witness, and that which 
affects his credit, althoagh the distinction had been well taken 
in the court below. 

Jrigram v. Watkins, 1 Dev. and Bat. Rep. 442, was cleci- 
ded in 1536. One Joseph Colson, a witness, called by the 
defendant, swore, anlong other things, that his father (under 
whom defendant set up title) had claimed a certain house as 
being upon his land, but had never lived in it. For the pur- 
pose of discrediting this witness, the plaintiff offered to sliow, 
that on a former trial, between the same parties, he had sworn 
that his father claimed and had occzyied the house. This evi- 
dence was objected to, unless the witness conlcl undertake to 
state, in substance, all that the witness, whom it was tlie object 
of the plaintiff to impeach, had smor~i to 011 the former trial : 
which it was admitted he was unable to do. The evidence 
was received, and for this the defendant excepted. The escep- 
tion was not sustained. GASTON, J., in delivering the opinion 
remarks, " I t  was the purpose of the plaintiff to bring the for- 
mer testimony of the witness to the notice of the jury, as con- 
flicting with his testimony on the present trial, and thereby 
satisfy them that tlie witness was not a man of veracity. Zb 
impeach the medd oJ' a ~oitness, one clear and advised contra- 
diction is suficient, since it is the rule of law, and of good 
sense, that he who falsifies llilriself in one point, is undeserv- 
ing of belief in all-" falvus in uno, falsus in, omnibus:" no 
more, therefore, of tlie witness' former declaration is necessary 
to be heard, t l~an  what is charged to be repugnant to his pre- 
sent statement." 
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This case was cited, we are told, for the purpose of showing 
that there is such a maxim as falswn in wno, &c. I t  is agreed 
on all hands, that there is such a maxim, which addresses 
itself with more or less force, according to circumstances, to 
the tribunal which is to dispose of the issues of fact: but the 
question is, has this maxim been adopted as a rule of evidence 
to be acted on by the court, by which evidence is to be with- 
drawn from the jury, and treated as if the witness was incom- 
petent "Vas that the decision in Jim's case ? We apprehend 
tliat this case is directly opposed to the inference that such 
was the decision. In the court below, i t  was offered to show 
that the witncss llad contradicted himself, for the purpose of 
discrediting him before the jury : the evidence was admitted. 
Why did not tlie plaintiff's counsel then insist that the testi- 
mony of the witness must, by a rule of law, be withdrawn 
from tlie jury upon tlie authority of Jim's case 1 In the court 
above, the evidence to contradict was held to have been pro- 
perly admitted, as tending to satisfy the jury that the impeach- 
ed witness was not a man of veracity, and the maxim fuZsum 
Ct tmo, $c., is referred to as a rule of law, and of good sense, 
whereby tlle credit of a witness may be irnpeached before a 
jury. KO reference whatever is made to Jim's case, or to tlie 
idea that the evidence was to be withdrawn from the jury by 
the court, by force of a rule of law; so that Jim's case is 
passed by in silence and disregarded, and thereby implieclly 
overruled, nnless we suppose that the court considaed that 
case as having decided no more than that the maxim, fnlsum 
i n  PCILO, was a matter tliat miglit be suggested to the jury a s  
fit for their consideration. 

State v. Peace, 1 Jones' Rep. 226, (1854.) A witness for 
tlie State, on cross-examination, said she could not tell whetli- 
er a tree standing in tlie yard was a quarter of a mile or less 
from the house. I t  was I~cld, that supposing the rule to be as 
espounded in Stah v. J im, it did not apply, because the mat- 
ter was immaterial. The conrt did not feel at liberty to go 
out of its way in order to discuss the decision in Jim's case ; 
so this has uo force on either side. 
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J ~ L  re Su,nctissima Trinidad, 7 Wheaton 338, was in the 
admiralty court, and has no bearing on account of the differ- 
cnce between a court where the facts are decided by a $xed 
t d u n a { ,  and courts where it is the province of a jury to decide 
tlle issues of fact, as we shall take occasion to show below. 

The result is, that the constrnction pnt on Jim's case, has 
no other support but Dunlap v. Patterson, and that stands 
by itself as the only instance in whic11 a court of common 
lam has converted the maxim, "LfaZszcm i n  uno, kc.," into a 
rule of tlie law of evidence, to be enforced by the court, and 
is opposed by all the decisions that have ever been made in 
nng other comnion law court ! ! 

Nest as to analogy. If a witness admits that he has com- 
mitted murder or bnrglary, State v. Valentine, 7 Ire. Rcp. 
225, or felony in stealing a slave, State v. IIaney, 2 Dev. and 
Bat. 390, he is nevertllelcss a competent witness, and his tes- 
timony is to be weighed 6y thc jury, and they may convict 
~ 9 0 1 ~  it ,  provided i t  " carries to their minds full and entire 
conviction of its truth." Where is the difference between a 
witness who confesses that he llas been guilty of these crimes 
and one who confesses that he has committed perjury ? The 
idea that tlie latter was a confession of the crimen f a h i  is sug- 
gested by Cockell in h'img v. Teal: but tlle court said there 
was nothing in it ; because murder, burglary, kc., are crimes 
of a higher nature, and include, not merely a disregard of truth, 
but a disregard of all obligations and a total depravity and 
wicked~less of beart : conseqnently a systcm of law would not 
be true to itself, which permitted the testimony of tile former 
to be weiglied by t l ~ e  jury, but required the testirnony of the 
latter to be withdrawn from their consideration. This inust 
be so, according to the maxim, " the greater inclndes tlie less." 
All tfle writers upon evidence treat of the evidence of an ac- 
complice and the impeachment of a witness, by his confession, 
or by contradictoiy statements, in the same connection. So 
tlie analogy of the law is opposed to the construction which 
bas been put on Jim's case. 

Next, as to the principle or reason upon wllich such a rule 
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of evidence is based. Withont discussing tlie relative merits 
of a fixed tribunal for tlie trial of facts, and the trial by jury, 
suEice it, tliat tlie common law prefers the latter, and consid- 
ers it safer in tlie investigation of facts, to depend upon the 
good sense c?f a jury, than upon tlie knowledge of a judge; 
for the reason, that juries take a colntnon sewe riem of evely 
question, according to its peculiar circumstances; whereas a 
judge generalises, and reduces every thing to an artificial sys- 
tem, fornied by study. Rest on the principles of evidence, 66 
vol. Larr Library sec. 78. Jurors are not lawyers, or luen 
acquainted with formal proceedings, but they are supposed to 
be men of ordinary good sen'se, soniewliat acquainted with 
hunian nature, and with the motives and views tliat usually 
influence parties, and witnesses, and it is presnnied that if tlie 
question to be decided is pointed out to them, and all iucom- 
petent evidence is excluded, they arc more apt to arrive at the 
trutli, tl~aii any otlier tribunal. 

Tlie charge of tire Judge directs the attention of the jury to 
the qnestion to be hecided ; liis control over the ad~nissibit i ty 
of evidence excludes all tliat is incompetent, and tlie jury are 
relied on to find the trnth. I t  is tlie exclusive province of the 
jury to decide iss~res of fact, and to pass 11pon the credit of 
witnesses; when the credit of a witness is to be passed on, 
each juror is called on to say, wlietlier he believes him or not ; 
this belief is personal, individual, and depends up011 an infi, 
nite variety of circumstances; any attempt to regulate or con- 
trol it, by a fised rule, is impracticable, worse than useless, 
inconsistent and repugnant to tlie nature of a trial by jury, 
and calculated to take from it the chief excellence, on account 
of which it,is preferred by the conimon law to any otlier inode 
of trial and to adopt in its place the cilief objection to a fixed 
tribunal. '( Do I believe what tliat witness has s\i70rn to ?" is :L 
question for each juror. Tlie statement may be more or less 
probable, and in accordance with tlle wag in wliicil men act 
and things occur. I t  may be more or less corroborated by tlie 
testimony of otlier witnesses and tlie attendant circumstances. 
The manner of the witness, even his looks, may inipress my 
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mind, illore or less favorably, and this is the ieason every 
witness is required, by the common law, to be examined in 
tlie presence of the jury. I s  it practicable to frame a general 
rule by which my belief must be regulated? Take the case 
of a witnessd whose testimony upon a former trial, varies in a 
material particular from tliat he now swears to, which is Jim's 
case: if the jury come to the conclusion that tlie oath now 
taken is false, they, of course, will give no credit to him ; and 
a rule of lam to that effect would be useless ; but if they are 
satisfied that what he now smears is true, from which it fol- 
lows that what he swore to on the former trial is false, then 
this rule of evidence escludes the truth ; or rather, tllat which 
must be taken as true, before the rule can be applied. 

Again : a witness denies that lie made a different statenlent 
on the former trial, and it is proved tliat he did (as in' Jim's 
case) by direct testimony; or it is proven by tlie written ex- 
amination taken by the committing magistrate, in regard to 
which it is urged that the magistrate pnts down the testimony 
in his own language, and does not adopt the very words used 
by the witness, which may account for the discrepancy, as in 
the State v. Woodly at this term ; or the witness may confess 
that he had sworn differently before, and give,as a reason, that 
he was induced so to swear, on account of threats that had been 
made against h im;  or that he was induced to suppress the 
'truth by an undue influence exerted over him by the prisoner, 
or from motives of pity and with a view to favor him, (as in 
the present case,) and then there may be a question, whetller 
this alleged favor to the prisoner was real, or a mere pretest 
adopted by the witness in order to have its effect wit4 the 
jury? I s  it practicable to frame a fixed rule to cover all of 
these different pliases which the case may present? 

Again : accordiilg to tlie supposed rule, the testimony of a 
witpess is not to be excluded unless the jury, if he was then 
upon liis trial, would couvict him of perjury from the evidence 
before then1 ; so tlie jury are to stop their enquiry as to the 
guilt of the prisoner, and put the witness on trial for perjury: 
if they all agree that lie is perjured, the rule is useless. But 
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suppose eleven of the jury believe he has committed perjury 
and one dissent ; then tlie supposed rule has no applicatiou, for 
i t  is not " t h e  same in principle or practice, as if he liad been 
judicially convicted of perjury," because this inforinal trial to 
which the jury are to subject the witness, has not resulted in 
his conviction by the unanimous verdict or conclusion of the 
jury ; so the rnle cannot be applied ; each juror is left to give 
sucli weight to the testimony of the witness as, in his opinion, 
i t  is entitled to, and tlie only effect is, to introduce a t ~ i d  
withist a tt*iccl, and thereby make the matter more compli- 
cated and di£licult of solution. 

For  these reasons we are satisfied the decision in Jim's case 
lias been misunderstood. I t  is indecent to suppose that the very 
learned connsel and the eminent Jndges could have intended, 
mitllout, or rather in defiance of authority, analogy or princi- 
ple, to introduce a new rule as a law of evidence in a trial 
b y  jury, and more particularly that they should intend to do 
so in an opinion overruling tlie decision below, because the 
Judge did not allow the jury to weigh, without the influence 
of his opinion, the credibility of a witness. 

Silould it be  asked, how did it happen tliat the counsel and 
tlie Judge, who took part in tlie trial of Jim's. case, all w e d  
language which, i t  is assumed, did n~islezlcl the profession1 
\ re  wonld venture to suggest this answer: i t  was the result 
of a misco~~ception, whereby n maxim or "general rule," which 
liad been adopted and acted on by the fixed tribunals for tlie 
decision of facts, according to the civil lam and by the Judges 
in the Ecclesiastical Courts, and the Courts of Admiralty, and 
tlie Courts of Equity, which are fixed tribunals, for the deci- 
sion of questions of h c t ,  and mere emanations from the Civil 
Law, was assnmecl to be a rnle of evidence in the courts of Com- 
mon Law, without referring to the authorities or the legal anal- 
ogy, or to the principle and " reason of the thing" growing out of 
the difference between the trial of facts by a jury, " a  casual tri- 
bm~al"  selected for tliat particular trial, and tlie trial of facts by 
a fixed tribunal, the tendency of wliicll is to generalise and re- 
duce every case to an artificial system or rule formed by  stncly. 
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So we are satisfied that nothing in Jim's case, when pro- 
perly understood, nor any rule of evidence in the ,Common 
Law Courts, made it error in the presiding Judge to refuse to 
charge the jury, that if they believed that the witnessl~ad made 
a different statement before the grand jury, or had omitted to 
make tlie same he liad made to them, they ought to acquit : 
and we think the Judge did his duty in leaving the whole mat- 
ter as a question for the consideration of tlie jury. 

In regard to the objection that upon the arraignment, the 
prisoners being asked 11ow they would acquit themselves, said 
"they were not guilty ;" wl~icli, as is contended, is a$oi?~t plea, 
and put upon the State the onus of proving that Lot11 of them 
were guilty : it is decided, in State v. Smith, 2 Ired. 408, that 
the general issue is a lwajs  a several plea, and in this case i t  
.was so treated ; for the other prisoner continued the case and 
this prisoner removed his for trial to the county of Person. 

I n  regard to the objection that it does not appear from the 
record that the prisoner was a+ed "if he liad any thing to 
say why sentence of death sliould not be prono~u~ced against 
liim?" it appears froin the record t h t  the prisoner was in 
court-moved for a vewi7.e de t!~lovo--was sentenced and prayed 
an appeal to this Court. I t  js trne, according to the authorities 
~aead by the prisoner's counsel, it was held in England by inany 
old cases to be error, unless the record showed that the piLo11- 
er, before seiltence prononnced, was asked " i f  he llacl any  
thing to say, ckc.;" for i t  may be that he might have had 
ground for a motion in arrest, or might have pleaded a pardon. 
Tliese cases have no application to the condition of things 
under which the law is adnhis te red  in tliis State. I l e re  the 
prisoner is in court, and before he is sentenced has a right to 
urge any objection tllat he  pleases to malie. I Ie  is entitled to 
llave the benefit of counsel, who nlay urge in his behalf any 
ground in arrest. A pardon will avail liim a t  any time before 
execution done ; and 11aving prayed an al)peal, he has s right 
here now, to make any motioil in arrest, that he could ]lave 
made in the court below, if he had been asked after his inotion 
for a vmire cle IZOCO was refused, if lie had any thing fnrther 
to say why sentence of deatli shoald not be pronounced. 
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BATIZE, J. I concur in tlie deciaion that tlie prisoner is not 
entitled, either to a venire do ncwo or to an arrest of judgment. 
Upon one only of the questions discussed by my brother PEAR- 
SON, do my views differ so much from his, as to require from 
me a separate opinion. Upon the maxim of L L  fcdsum in uno 

falsum in omnibus," I think that the charge of the presiding 
Judge in  the court below was in precise accordance with the 
decision of this Court at  June  Term, 1825, in the case of the 
State v. J i m ,  1 Dev. Rep. 505, and that me are not called upon 
to question the propriety of that decision in the slightest d8- 
p e e .  As a solemn adjudication of this Court, it demands my 
respect : as the announcement of a safe and valuable rule of 
evidence for the guidance of jnries, it receives my approbation. 
I amiaware that, practically, its observance by the jury cannot 
always be enforced by tlie court: for instance, if a witness 
testifying for a prisoner, were guilty of the most apparent per- 
jury in a material part of his testimony, and tlie court slioulcl 
instruct the jury in the strongest manner tliat the testitnonp 
of the witness was to be dis~egarded altogetlier, tilere woulcl 
be  no way of correcting a wilful error committed by the jury 
in  acquitting the prisoner in defiance of the charge ; but the 
doctrine, that a rule, whose general operation is beneficial, is 
to be discarded because it may sometimes be ineffectual, or 
even baneful, has long since been exploded. The argument, 
if available to destroy the present rule, will bc equally so 
against that which makes it the duty of the court, and not the jn- 
ry, to decide questions of law in a criminal case. ?Ve gave our 
sanction to that important rule in the case of the State v. Peace,  
1 Jones' Rep. 251, and yet it is well known that juries will some- 
times bring in verdicts of acquittal, in capital cases, without 
any sufficient evidence to support them, and against the most 
decided instrnctions from the court. Thinking, as I do, that 
the maxim of '< falsunz in uno f&um i n  o ~ I L ' / L ~ ' C L C \  " affords a 
most salutary conservative rule of evidence, especia!ly in 
capital trials, I will proceed to shorn tliat it was established in 
Jim's case, just as it was understood and applied by his Honor 
who presided at the trial of the case ~ h i c h  is now before us. 
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Jh, a slave, was indicted under an act of Assembly which 
made i t  a capital felony far a colored person to assault a white 
fetnale, with the intent to commit a rape upon her. After a 
former trial and conviction, a venire de novo was awarded to 
liitri, and he was put upon his trial agaiu, when the only wit- 
ness called to prove the assault, was a female, whose moral 
character was shown to be bad : to impeach her still further, 
a gentleman of the bar, who hacl been present at  the former 
trial, was introduced as a witness, and stated several material 
particulars in wllicl~ her testimony varied, on the latter, from 
what it had bee2 on the fortner examination. The Judge, in 
commenting upon her testimony, and stating what degree of 
credit ought to be attached to it, told the jury that " they 
might, exercising a sound discretion, reject part of a witness' 
testimony, which they did not believe, and act upon such part 
as they did believe." The prisoner was found guilty, and moved 
for a new trial, assigning as a ground for it, error in the above 
instruction. This motion was overruled and judgment pro- 
nounced, from wllich he appealed. Now, in order to under- 
stand the decision of this Court, it is necessary that we should 
ascertain the precise point ruled by the court below. The 
question before the court and jury was whether the testimony 
of the female witness was at  all to be relied on for any pur- 
pose ? The charge of his I-Ionor assumed that a material part 
of it might be k~lse and another part true. False and true 
when 1 Of course, on the trial then in progress : for if the 
Judge had adverted to the fact that the false part of it hacl 
been given on the former trial, and that all she swore on the 
latter was true, it would not have admitted of the distinction 
of parts. The important enquiry for both the court and the 
jury was, "is she speaking the truth now ? is she to be believed 
now-on this trial?" The proof of false swearing on a former 
occasion, if found, was assumed as proof of false swearing, at  
least in part, on the latter. I t  was on this supposition that 
the charge was given. I t  applied to the belief of the jury as 
to the testimony as they heard it, and they were told, in effect, 
that though they might think the witness had then perjured 
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herself in stating some material fact, yet they mere at liberty 
to rely on other material facts testified to by her. I think i t  
almost certain that tlle counsel, who acted as a?nicus cwric~ 
in this Court, so understood the charge. IIad lie referred to tr 
perjory, committed by the witness on a former trial, in court, 
or before the grand jury, or before an examining magistrate, 
lie would no doubt have distinctly s,o? stated : instead thereof 
" he stated the reason of the rule to be, that the jury had 
puoad the particular case, judicially ascertained the corruption 
of the witness, and therefore, as to i%at case, the result was 
the same as in all other cases where the corruption was judi- 
cially ascertained by a conviction for perjury.77 Now that he 
meant that the jury must find the perjury to have been com- 
mitted on the trial then going on, and not on any former occa- 
sion in the previous stages of the cause, is manifest from the 
consideration that the first position is a reasonable and proper 
one, and the other, in most cases, involves an absurdity. There 
are various reasons which may induce a jury to come to a cpn- 
clusion that a witness has perjured himself in his testimony 
before them : among these reasons one is, that he has sworn 
differently on a former, trial of the case, and another that he 
has made contradictory statements out of court: if, in any 
way, the jury believe him corrupt, they ought not to rely on 
him. I n  a capital case they ought not to put a map's life in 
peril by attempting the difficult operation of separating the 
sour~d from the unsound part of a corrupt witness' testimony. 
The first position then, is but the establishment of a safe and 
conservative rule of evidence of great value. But the second, 
as I have said, in most cases involves an absurdity. If the jury 
believe the witness swore willfully false on f ~ r m e r  occasion, 
they must come to that conclusion by finding that she swore 
truly on the trial, and then they are bound to acquit the pris- 
oner just at the moment, when by believing the testin~uny, they 
are convinced of his guilt. 

From these views I am satisfied that the amicue curim nn- 
derstood the charge of the Judge in &'a case as I do : if so, 
it cannot be denied that both TAYLOR, C. J., and HENDE&~OX J., 
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who delivered opinions in this Court, may have understood it 
in the same light, ancl thereupon intended to lay down the rule 
in the very t e r m  for which I am contending. The following 
language extracted from the opinions of these eminent Judges, 
seems tome to be hardly susceptible of any other interpretation : 
" I believe that all the writers on the law of evidence lay down 
tile rule, that a witness wllo gives false testimony as to one 
particular, cannot be credited as to any, the maxim being 
.falszm i n  uno falsam in om?zi6us. And it is very reasonable 
tliat it should be so ; for the general presumption that a wit- 
ness will tell the truth, is overthrown when it is shown that 
he is capable of perjury." I can see no digerence in prin- 
ciple, and if so, thcre sliould be none in practice, between a 
person heretofore convicted, ancl one wlio stands convicted 
before tlie jury in the case they are trying. Hence the maxim 
falmm in uno falszcm in omnibus." These expressions seem 
to me to point directly to the testimony given on the trial', 
and apply to its fdsity then and not elsewhere or otherwise. 
So understood, they establislied a rule under wliicli I acted 
while I had the honor of a seat on the superior court bench- 
n rule of which the Judge who presided a t  the trial of the 
case which we are now considering, gave the prisoner the ben- 
efit, and for refusing to extend which, as required by his coun- 
sel, the prisoner has no just cause of complaint. 

STATE z;s. ALFRED WOODLY 

E w r y  matcrml averment, necessary to const~tute a substant~ve offense, murt be 
chu~:ed in the indictment and proved on the trial, by the State. 

Tlieretbre, where it 1s alleged in an indictment, that the defendant did cnrry, 
ront .~ t /  und concccd a d a l e ,  wlthuut tJ,e caasent in writzng of theowncrof s~tch 
s l d ~ e ,  u ~ t h  t he  intent he should escape beyond the hmttsof the State, it is m- 
cu~nbent on the State to prove that such notlcc 111 wntmg was not given. 

Trrrs was an I X D I C ~ E N T ,  tried before P ~ n s o s ,  Jndge, for car- 
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rying, conveying and conceaIing a slave, in order that he might 
escape ; a t  Spring Term, 1955, of Bertie Superior Court. 

The first count in the indictment was as follows, viz : 

" State of Kortli Carolina, Superior Court of Law, Spring 
Bertie County. Term, 1855. 

The jurors for the State, upon their oath present, that Al- 
fred Wooilly, and Ricl~ard TFTynns, free persons of color, late 
of said county, with force and arms, at  and in Bertie connty 
aforesaid, on the tl~irteenth day of January, in the year of our 
Lord one tliousaud eight hundred and fifty-five, did, wickedly, 
wilfdiy ancl felonio~isly, carry, convey and conceal a certain 
negro slave, named Anthony, the property of one Tristram L. 
Skinner, executor of Josliua Skinner, deceased, he the said 
Tristram L. Skinner, then and there, being a citizen of this 
State, to wit, Kortli Carolina aforesaid, without tlie consent in  
writing of the said Tristraln L. Skinner, the owner of said slave, 
previous1,y to the felonious carrying, conveying and concealing 
aforesaid of t l ~ e  slare aforesaid, obtained, with the intent, a i d  
for tlie purpose, tlieii and there, of carrying and conveying 
said slave, Anthony, out of tlie limits of the said State, con- 
trary to the form of the statute, in such case nlade and pro- 
vided, ancl against the peace and dignity of the State.?' 

Tliere were various other counts: the 2nd, charging that 
tlie defendants " felonionsly, wicliedly and wilfully, did take 
and conceal, and then and there, did permit and suffer the 
same to be done, without tlie consent in writing of the said 
Tristram," &c., " with the intent of carrying and conveying 
the said slave, kc.)' 

The 3rd count is like the lst ,  only i t  charges the property 
as belonging to Tristranii L. Skinner, without naming liim as 
executor, and alleges the inteqzt to be "for the purpose tlien 
and there of enabling said slave, Anthony, to effect au escape 
out of the State." 

Tliere were other counts rarying the allegation of owner- 
ship, and somewhat varying tlie 0 t h  allegations, but substan- 
tially charging as in one or another of those noticod, each one 
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containing the allegation that the acts were done without the 
consent i n  w~i t ing  of the owner. 

Upon the trial, much evidence was adduced to show that 
the principal witness had sworn falsely, both before this trial, 
and upon it, and the defendant's counsel called on the court to 
charge the jury that they were bound to disregard his testi- 
mony entirely. 

But his honor laid down the rule to be, that if they believed 
the witness (Anthony) had sworn corruptly false, in a matter 
material to the issue " here, upon this trial," i t  was their duty 
to discard his testimony entirely: but if the false oath was 
taken formerly, in another part of this proceeding, to wit, on 
the trial before the examining magistrate, it went only to the 
credit of the witness. For this defendant's connsel excepted. 

Among other instructions to the jury, (which are not ex- 
cepted to,) his Honor charged, that i t  was not incumbent on 
the State to prove, affirmatively, that the taking and conceal- 
ing were done without the consent in writing of the owner, 
but that the prisoners, if they relied on it, must shew such 
consent in writing. For this defendant's counsel again ex- 
cepted. 

The jury returned the following verdict, viz: "That the 
prisoner, Alfred Woodly, is guilty of the felonious carrying, 
conveying and concealing in manner and form as charged in 
the bill of indictment, and that the defendant, Richard Wynns, 
is not guilty." 

The counsel for the prisoner moved in arrest of judgment : 
Yirst, because the bill of indictment was defecti~e in not stat- 
ing that the prisoners intended to deprive the owner of An- 
thony of his property, or some words of similar import. 2ndly, 
' 6  because it isnot stated to what State or country they intended 
to carry him, and to which, to enab!e him to make his escape." 
This motion was overruled, and his Honor having also refused 
a new trial, the judgment of the court was pronounced, and 
the defendant appealed to this court. In this court, a further 
reason for arresting the judgment was urged on account of the 
insufficiency of the verdict. 
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Attorney General, for the State. 
Winston, Jr., for the defendant. 

BAT~LE, J. The counsel for the prisoner has urged several 
objections to the legality of the proceedings on the trial, which, 
as  he contends, entitle his client to a venire de nouo, and if 
that be  riot granted him, he has insisted, for several reasons, 
that the judgment shall be arrested. 

Two of the alleged errors are of tlie same import with some 
of those w11ic11 were assigned, and have been overruled by us, 
in the case of the Etato v. Joseyh T. TFiZlianzs, decided a t  the 
present term, (ante 857.) Of tlie remainder, it mill be necessary 
to notice with much particularity only one, and upon that we 
are of opinion that the prisoner is entitled to another trial. 

Tlie act of Asseinbly upon wliicli the indictment is framed, 
makes the want of tlie written consent of the owner, or ownerc;, 
necessary to complete the offense therein prescribed. This 
requisition is embraced in the enacting clause of the statute 
and does not come in by way of proviso or by a distinct enact- 
ment. I t  is therefore properly negatived in each count of the 
indictment. 

An important question arises; upon whom is imposed the 
burden of proving i t ?  I n  the present case co  proof of i t  was 
offered on the part of the State, and the court held that such 
proof was unnecessary : that i t  was a matter of defense ~ ~ h i c h  
the prisoner was bound to make out ; and to this ruling of the 
court, the prisoner has excepted. The question thus raised 
would be an important one in a case of less niagnitnde than 
the present, but when i t  comes to involve the life of the pri- 
soner before us, and of every other person who may hereafter 
be  indicted upon the same statute, it acquires a momentous 
interest, which may well make us approach it with the utmost 
caution and deliberation. The opinion of the court below is 
sought to be sustained by the general rule, which is said to be 
founded on convenience and common sense, that the affirma- 
tion of every allegation must be proved. " He who alleges a 
fact to be, is naturally expected to show its existence, and not 
he who denies it, to show that it is not." 
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This is a rule of pleading and evidence: which, it is con- 
tended, extends to criminal, as well as civil cases ; and as an 
authority in support of it, the case of the State v. Jforrisolz, 
3 Dev. Rep. 299, is strongly relied upon. We admit the gen- 
eral rule, and do not intend to question the authority of the 
case referred to, and yet we cannot sanction tlie application 
of tlie principle to the case now nnder consideration. W e  
believe that it is opposed to another fundamental principle, 
tlint every person charged .with a criminal violation of the 
laws of his country, is to be presumed innocent until the con- 
trary is shown, aud in aid of that principle, tliat all tlie facts 
necessary to constitute the offense must be averred in the bill 
of indictment, and every substantial averment must be proved 
on the part of the prosecution. 

If tliere be any exception to tlle general rule which requires 
such proof, it must arise from necessity, or dial great clificulty 
of procuring the proof, wliicli arnonnts practically to suc l~  
necessity ; or, in other words, where tlie prosecutor could not 
slio~v tlie negative, and where tl:e defendant could, mitli per- 
fect ease, show the affirmative. The case of the State v. Zor-  
?.ison comes within tlie exception, while, as wc sliall endeavor 
to sl~ow, the case before us is governed by the general rule. 

The difficulty in tlle various cases wl:icll liave bcen brought 
before the court has arisen from the conflict of the two general 
rules to wliicll we liave adverted, and tlie question in eacl: case 
has been, wliich of these rules n ~ u s t  give way, when it becomes 
manifest that tbey cannot both be sustained ? I t  will not be dis- 
puted tliat the one which supports tliepresumption of innocence 
ought to be predominant ; and ought not to yield to the other, un- 
less i t  impose no hardships upon the defendant, and be necessa- 
ry to prevent a serious practical diflkulty in tlie execution of 
the law. I n  suel: a case the proof of a negative averment in 
the indictment, may be required of the defendant, upon the 
ground that his failure to produce what, if lie lias it, is so easy 
for him to produce, is evidence of his guilt. Upon this ground 
the case of the Stark v. Xorrism was ultimately put. I t  was 
an indictment against the defendant for retailing spiritous 
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liquors by the snlall measure withont n license. The indict- 
ment contained the negative averment of a want of license, 
and after a conviction without any proof on the part of the 
State tliat the defendant had no license, the question was, upon 
whom lay the burden of proving that fact. Tlie court held 
tliat i t  lay upon tlie defendarit ; and the judge who delivered 
tlie opinion, after some remarks about the rule of proving a 
negative averment, and tlie esception, where the fact " w i s  
not within the lino\vledge, or peculiarly mitliin the knowledge 
of tlic defendant," proceeded as follows: " But the principle 
applies niucll more forcibly, where the point in dispute is the 
esistence of a single and simple written document, whicli, if it 
esist at  all, must be in tlie possession of the defendant. I n  
such a case, the failure to produce the paper is, according to 
a11 experience of the motives and actions of men, proof that 
there is none sncli ; wl~icli consideration induced me to say, 
that the question was rather, whether there was legal proof of 
the defendant's guilt, than \vlietlier the proof should come from 
one side or tlie otlier. The refusal or omission to esliibit writ- 
ten evidence wl~icli tlie party alleges to csist and to be in lier 
exclusive power and possession, containing a plain autllority 
for her acts, creates a legal and plenary presumption against 
lier. It seenia, in and by itself; to be conclusive proof." The 
learned judge then went on to sliow that Lord 3lass~11.:1~1 as- 
sunned the same gi-onnd i n  deciding the case of k c  v. Smith, 
3 Unr. Itep. 1473. Similar decisions Iiave been inacle, in two 
at least of o w  sister States, upon similar statutes. See Shcn~- 
cv v, t h e  St)'tnLe, f Blaclc (Ind.) Itep. 99, and the Xtutc v. C',,omll, 
2.5 Maine Rep. 171. Tlie principle upoil wliicl~ all these cases 
have been sustained, is a plain, practicable arid intelligible 
one. I t  imposes no Iiardsliip npon a. defc~idaut to reqnire him 
to proclnce a written docnment, which liis interest, as well ns 
his duty, reqnires liiln to lceep as a justification for acts wliicli 
lie iuay do every day, and rnany times every day. I t  may 
well be tali el^ as conclusive proof against 11i111 that he has no 
sucli document when lle to produce it. I t  is true that he 
may by accident have lost it, but sucli instances are so rare 
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that they ought not to affect the rule, especially when i t  is con- 
sidered that lie can, by proper application, procure another 
license, or prove its loss and give satisfactory evidence of its 
contents. These, and similar cases, may then well be admit- 
ted as exceptions to the geueral rule, tliat every ruaterial aver- 
ment necessary to constitute a sa4stantial offense, inust be 
charged in the indictlnent, and proved ou the trial, by the 
State; or rather they may be admitted t i  come within tlie 
rule, upon the ground that a failure by a defendant to produce 
proof wliich is uecessarily w i t h  his exclusive possession, is 
to be deemed positive proof' against him on the part of the 
State. So understood, the great conservativt, priirciple, so 
essential to the security of those cliargcd with clime, that they 
shall be presumed to be innocent, until the contrary is shown, 
will be preserved in all its integrity. Where no necessity call 
be shown for departing from such general rule, it must em- 
brace an averment though negative in its character. Il'l~is is 
not only consonant to principle, but mill be found to be slvp 
ported by the higl~est authorities. il'hns in the case of Tlril- 
liccms v. the &st India Conqany, 3 East's Eep. 199, it was 
held by Lord ELLENUOROUGII, and the wliole Court of King's 
Bench, after an elaborate argument by very able coaascl, aud 
after an aduiswri by the Court, that where tlm plaintiff deelared 
that tlle deferidants, who l d  chartered his ship, put on board 
a dangerous comnioclity (by which a l ~ s s  happened) without 
clne notice to the Captain, or any other person employed in tlie 
navigation of the ship, it lay upon liinl (the plaintiff) to prove 
snch neeative aver~nent. 

Tlie ground of t l ~ e  decision was, tliat as it was an irnpnta- 
tion of criminal negligenco upon tlie defendants, to charge 
them with putting a n  article of a dangerons qnality on board 
the ship, without giving due notice thereof to those concerned 
in tlle management of her, the presumption was iu favor of 
their innocence, until the plaintiff copld sliow their guilt. 

A still stronger case is Bex v. Bogers, found 111 2 Camp. 
Rep. 654. The defendant was indicted upon the statute of 42 
Geo. 3 cli. 107 sec. 1, which malies it felony for any person 
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to h~znt  deer in an enclosed ground, without the consent of  the 
owner. LAWRENCE, J., before whom the case was tried, deci- 
ded that it mas necessary on the part of the prosecution, to 
call the owner of tlie deer, for the purpose of proving that he  
had not given his consent to the prisoner tg course them." 
The owner did not appear as a witness, and the prisoner was 
acquitted. This case, it is true, was decided a t  Nisi P?'iz~s, 
but it was before a very able judge, and was referred to with 
approbation by this Court in the State v. Xorrison. If we 
admit the authority of this case of Rex v. Rogers, it seems 
to ns that i t  must govern the one now under consideration. 
The only perceptible difference between them, is, that in our 
case, the consent of the owner is required to be in writing, but  
that cannot, we think, alter the principle, particularly as in 
our case, the statute takes away from the felony the benefit of 
clergy. The owner can be as easily called by the State to 
prove the want of his written consent, as by the prisoner to 
l rove  its existence. I t  is manifest that the latter cannot be 
expected to preserve snch written consent, so as to have i t  
always ready to produce in liis defense. There is no statute 
of limitation against a prosecution for a capital (or indeed any 
other) felony, and it would be requiring too much of a person 
charged under the statute in question, to hold him bound to 
keep a sinall piece of writing an indefinite number of years, 
a t  the peril of his life. 

Our conclusion then is, that the State was bound to prove 
the negative averment that the alleged offense was committed 
without tlie consent in writing, of tlie owner of the slave. 

In coining to this conclusion, we are gratified to find that 
the principles upon which our argument is based, are sustain- 
ed, not only by the authorities to wliich we have already refer- 
red, but by tile Supreme Court of Massachusetts, in an able 
opinion delivered by SITATV, C. J., in tlie case of the CYommo?z- 
wtnlth v. Thudow, 24 Eick Rep. 374. 

A s  the prisoner is entiled to a senire de novo for the error 
comrnitted by the presiding Judge upon the question which 
we have already considered, we will not notice the other ques- 
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tions presented in the bill of exceptions, because one of them 
has been determined in another case, and the other will not 
necessarily arise on the next trial. 

Of the objections urged on the motion to arrest the judg- 
ment, there is oply one which seems to be well founded, and 
which it is necessary for us at all to consider. The connsel 
for the prisoner contends that the verdict is insufficient to au- 
thorise the judgment of death which was pronounced upon 
him; and that such judgment must not only be arrested, but 
the prisoner cannot be put upon his trial again, and is there- 
fore entitled to be set a t  liberty. To show that the verdict is 
htally defective, the connsel has referred us to the case of the 
State v. B'dmuncZ, 4 Dev. Rep. 340. And he contends that as 
the jury were discharged without liavirig rendered a sn5cient 
verdict, i t  is the same as if they were discharged without re- 
trrrning any verdict at all. It is true, that if a jury be empan- 
uelled in a capital case, they cannot be discharged 6efore re- 
turning the verdict, at the mere discretion of tlie court and 
without tlie prisoner's consent. To jnstify such a course, there 
must be some evident, urgent, overruling necessity, arising 
from some matter occurring during the trial, wllicll was be- 
yond human foresight and control. Spier's case, 1 Dev. Rep. 
491 ; Xiate v. Eplmzina, 2 Dev. and Bat. Rep. 162. In the 
present case, the jury did return a verdict, and were then per- 
mitted by the court to separate and go at large, witllont any 
objection from the prisoner ; which niakes it a very clifferent 
case from those referred to. So, supposing that the verdict is 
entirely insufficient to support the judgment wl~ich was pro- 
nounced upon it, we cannot yield to the argnrneiit of the pri- 
soner that he cannot be tried again for the same offense. The 
case of the State v. X&nu?zd, upon wliicll the couasel relies 
to show that the verdict is defective, decides that the proper 
conrse is to reverse the judgment, and order a veni~e  de movo. 
But the Attorney General contends.tliat the verdict is not fa- 
tally defective, and he has made a very ingenious argument, 
to show that there is a substantial difference between it and 
that which was rendered in the Stccte v. EdmzcncZ. I t  would 
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not answer any good purpose for us to decide the question, 
because there is very little probability of its occurring again, 
and we havc already, upon another ground, granted to the 
prisoner all tlie advantage which lie conld have from a deci- 
sion in liis favor upon this. 

This opinion must be certified to the Sclperior Court-of law 
for the cohnty of E ~ r t i e ,  to the end that a cmire de noeo may 
be awarded by that court. 

Yr:n Cvnrax. Judgment reversed. 

JOSEPH N1RI ' IN cs. JOHN MARTIS 

T h e  mere appointment of a deputy on the  nomination of the  creditor, does not 
discharge the  sheriff from liability for the  wrongful ac t  of the deputy, (as in 
failing to levy and sell under an execution) unless there be collusior~ or a want 
of good faith in making the nomination. 

ACTION on tho casE, tried before his Ilonor Judge DICK, at 
the Spring Term, 1855, of Stokes Superior Court. 

This was an action brongl~t for a fklse re t~irn  made by one 
Pringlo in tlie name of the defendant, who was the sheriff of 
Stokes county. The p l a i n t 3  having a $. ~ C I . .  against one 
Charles T. Martin, who lived in tlie State of Virginia, took it 
to tlie defendant and instructed 11im to appoint one Pringle, a 
depnty, to execute it, wliicli the defericlant did. The plaintif?' 
made an arrm~gcrnent with Pringle, tllat t l ~ e  next time Cl~arles 
I lar t in  came illto the county, one New was to give him, P., 
infornlation of' the h c t ,  and 11e was to proceed to ~ i lake  a levy. 
Kew, who lived near a certain mill, wllerc Charles Maltin was 
in the habit of' coining, did give the requisite information, 
and l'ringle seized a wagon, two horses, axid a barrel of flour, 
but, upon some assnrancos of CL~arles Martin, let go the wagon 
and horses, and only returned a levy on one barrel of flour, 
wliicli did not satisfy the debt. One of tlie horses, at least, 
belonged to Charles T. Martin. 
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Pringle, the deputy, was released by the defendant;, and was 
examined as a witness Eor him. 

The Court charged the jury, that i'f the defendant appointed 
Pringle a d'eputy to execute the 3. fa. at the special request 
and nomination of the plaintiff, be could not recover. Plain- 
tiff excepted. Perdict for defendant. Judgment and appeal. 

G i h e r  and ikIillor, for plaintiff. 
T. R P $ ~ ,  Jr., for defendant. 

PEARSON, J. .When the plaintiff pnt the Ji. fa. into the 
hands of the defendant, he had a right to say to him, " the 
defendant in this execution, lives just over the line, but, he is 
in the habit of coming occasionally into this county with his 
wagon and horses to mill, so you must see to it, and have the 
property levied on." But instead of thus requiring the de- 
fendant to discharge his duty as sheriff at his peril, the plain- 
tiff, being anxiotls no doubt to get his money, and with a view 
to assist the sheriff, in having the writ executed, which nnder 
the peculiar circnmstances, he foresaw might be attended with 
more trouble than usual, mentioned to the sheriff that Pringle, 
who lived in that neighborhood, wonld be a fit person to do 
the business as deputy, and after the sheriff' had deputed Prin- 
gle, the plaintiff told him to call on one New, who would let 
him know when the defendant, in the execution, might come 
to the mill. The arrangement is carried out, and the wagon 
and horses are levied on. The plaintiff has nothing further to 
do in the matter. Pringle makes a return in the defendant's 
name as sheriff, in wl~icli he accounts for one barrel of flour, 
but does not account for the wagon and horses, and one of the 
horses, it is admitted, was the property of the defendant in the 
execution. 

There can be no doubt that Pringle was liable to the de- 
fendant as his deputy, arid there is as little doubt that he was 
not liable to the plaintiff, because there was no privity between 
them; and if the plaintiff had sued him, the action would 
have been defeated under the nmxim ~espolzdeat superior. 
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A s  the deputy was so manifestly in default, i t  mill occur to 
every one as strange, that the .sheriff did not a t  once hold him 
responsible for the benefit of the plaintiff. Instead of that, he  
suffers himself to be sued, and then rcleases his deputy in  or- 
der to make a witness of him ! ! 

In  the absence of any suggestion of callusion between the 
plaintiff arid defendant's deputy, or of any suggestion that 
the plaintiff, in bad faith, recotn~nendecl 'to the sheriff a person 
whom lie knew was irrespo~isible and not fit for a deputy, 
" the reason of tlie thing" certainly is, that the plaintiff should 
hold the sheriff' liable and let him have recourse over against 
the deputy, notwitlistanding the plaintiff had, for sufficient 
reasons, snggested tlie name of the deputy, and lie was ap- 
l~oirited, in tlie language of his lIonor, " at the special request 
and nomination" of the plaintiff. 

W e  learn upon the argunient, that his IIonor felt himself 
bound by the authority of Demirandlc v. Dunkin,  4 Term 
Itel). 119. That was a peculiar casc. The Attorney of the 
creditor applies to the slieriff to dcputise the Attorney's own 
clerk: to execute the wuit, assigning as a reason that the under- 
sheriff (or regular deputy as me call him) was interested on 
tlie other side. The sheriff; after making several objections, 
granted a warrant to the Attorney's owxi clerk ; tlie debtor 
was arrested under the ca. su. and escaped, and the plaintiff 
sought to charge tlie sheriff' for the escape. Lord KENYON, C. 
J. f i  The plaintiffj say because a bailiff, nominated by them 
a t  their special reqnest, has misconducted llirnself, the sheriff 
shall be answerable for his misconduct." CCI,LI:R, J. "The 
plaintiffs have acted wrong throagl~ont :" 'L the application 
was for a favor to indulge the plaintiffs with the nomination 
of their own bailiff, who, perhaps, suffered the party to escape 
in order to c l~arge the sheriff, and now tlie plaintiff$ contend 
that by this co~~trizance, they are entitled to maintain an  ac- 
tion against the sheriff, for the pnrpose of diiving l ~ i m  to bring 
another action against their own agent.'' 

IIurnilton v. Dalziel, 2 Black Rep. 952, is to the same ef- 
fect. Afterwards, i n  Taylor v. Xichardson, 8 Term Rep. 505, 
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where the sheriff had appointed a special bailiff at the instance 
of the plaintiff's attorney, these cases were cibed and m~zcli 
considered, and the court decide that the sheriff is liccbk 
Lord KENPON, C. J., said, " This is very distinguishable from 
the two cases cited, where probably it was owing to the mis- 
conduct of the plaintiff llilnsclf that the sheriff did not do his 
duty.'' 

Taylor v. BichccrcZson explained Demiranda v. Dunkin 
and JIarnilton v. Dalzicl, and since then, the law has been 
consideredjsettled, that the mere appointment of a deputy, on 
the nomination of the plaintiff, does not discharge the sheriff 
from liability, unless there is collusion or a want of good faith 
in making the nomination. ,Dalton's sheriff, 7 Law Lib. 35. 

PER CUBIAN. Judgment reversed and a veniw d~ novo. 

THE I N T E N D A N T  A N D  COMMISSIONERS O F  R A L E I G H  vs. JOHN 
KANE. 

T h e  proceedi~~gs of inferior tribunals, which are subject to revision in a higher 
Court, must be of a judicial  nature, and, it would seem, must be such as are 
not merely discretionary. 

A n  order of a County Court, granting a license to ~ e t a i l  spirituous liquors is either 
an act, merely ministerial, or if judicial, discretionary in its character, and 
therefore not .the suljject of review by appcal or certiorari. 

The  Act of 1850, which makes it ncccssary for an applicant for a liccnsc to retail 
within the City of Rnlt,igh, to produec the writton permission of the Cornrnis- 
sioners, leaves it discretionary with the Court to grant orrcfuae alicense, even 
though the  applicant has produced the permission required. H e l d ,  therefore, 
t ha t  the excrcisc of this power in such a case, is not tho subject of review by 
appeal or cer t io~ar i .  

Tms was a petition for a writ of CEETI~RARI and motion, 
predicated thereon; to quash an order of the County Court of 
Wake granting :L license to the  defendant to retail spiritaous 
liquors in the city of Raleigh, heard before his Honor Judge 
CALDWELL, at the last Term of Wake Superior Court. 
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The petition for the certiorari sets forth as follows : <' That 
a t  the February term, 1855, of the county court of Wake, tlie 
said John Iiane was licensed by the said court to retail spirit- 
nous liquors by the small nleasnre, witllin tlie limits of the 
city of Raleigh, contrary to the act of the General Assenlbly, 
passed 28th of January, 1851, for the government of the same : 
tlle said John Kane not having produced to the said court the 
permission in writing of your petitioners (who were the board 
of commissioners at  the time of the application) to make the 
same, to the said court." 

That " when the said John l i ane  made the above applica- 
tion, your petitioners interposed and objected thereto, where- 
upon the said Jolin Iiane exhibited to the said conrt a permis- 
sion in  writing by a board now, and a t  the time of the said 
application, out of ofice, to wit :  the board of conimissioners 
elected to serve for tlle year 1854. Thereupon, your petition- 
ers filed in said court, a certified copy of the resolntion of the 
board of commissioners of Raleigh, subsequently passed, re- 
fusing to permit the application to be made-revoliing and 
repealing the former order, and ce r t i f~ ing  the same proceed- 
ing for tlie information of the court." 

" Bnt so it is, may it please your IIonor, notwithstanding 
tlie objection and remonstrance of the board of conlnlissioners 
of the city of Raleigh, k c . ,  the said court, seven justices 
being present, did order and adjudge that the said John Kane 
was entitled to retail spirituous liquors within tlie city of Ita- 
leigh, and did license him accordingly." 

"Your petitioners, being then advised, and believing the 
said judgment, order and decree to be unlawful, respectfully 
prayed an appeal therefrom to the superior court of Walte 
county, a t  the same time tendering a bond for the costs of the 
appeal with security; but the said prayer and the said bond 
were both rejected." 

The prayer of this petition is for a u~rit ,  commanding tlie 
connty conrt of Wake to certify tlle proceedings in the premi- 
ses to the next superior court. Tlie order was made, and the 
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writ having issued, the proceedings of the county court were 
certified accordingly. 

The answer of the defendant admits the facts above set out 
and insists that the same arc insufficient, in law, to authorise 
the extraordinary writ of certioravi, and prays that the peti- 
tion be dismissed. 

Upon consideration of the whole matter, his Honor adjudg- 
ed that the petition be dismissed. 

Whereupon the petitioners prayed an appeal to this court, 
which was granted. 

CamtweZZ, for the plaintiff*. 

1. I maintain that the remedy is by certiorari : the object 
of that writ is simply to bring up the proceedings, to the end 
they may be quashed if unlawful. The remedy is not confined 
to cases quasi appeal, but to all cases of usurped power in the 
county court, Brooks v. Morgan, 5 Ire. 484-5, bottom of the 
last page, and cases there cited ; see also Jacobs L. D. Error, 
see. 2 ; Dr. Groeqwelt's case, 1 Salk, 144, s. c. 263. Allen v. 
Williams, 1 Hayw. , l 7  ; Per ry  v. Perry, (Nash now C. J. 

arg.) N. C. T. R. 175, 4 B1. C. 272, to show that wherever the 
court acts by virtue of an act of Assembly, and not according 
to the course of the common law, the remedy is by certiorari 
and not writ of error, as in the case of Highways, 2 Hawk. 
P. C., c. 27, see. 38 ; Cornm. v. Comh, 2 Mass. 489 ; S. P. 8 
Yick. 440 ; 13  Pick. 195, 7 Mass. 158 ; Parks  v. Boston, 8 
Pick. 218. 

2. A11 judicial acts, the sul~ject of review in this way. 
Pa rks  v. Boston (nbi supra) State v. N'rley, 8 Ire. 48 ; State 
v. ~ i 1 1 , ' 1 3  Ire. 373 ; Batthews v. Mattnews, 4 Ire. 155. 

3. A judicial'act is one which involves the exercise of a 
discretion ; and a ministerial act is one which does not. The 
grant of a license is the exercise of judicial power to deter- 
mine, and adjudge the power of the court, and the merits of 
the application ; wherein the courb passes upon both. The order 
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for license is reviewabie ex debito,jastitia, Fay  and others, 15 
Pick. 243 ; 2eyina v, Salford, 1 4  E. L. and E. 145. 

G. IT. LTcywood Lewis and Jfoore for defendant. 

BATTLE, J. The writ of certiorari is ordinarily and com- 
monly used in this State as a substitnte for an appeal, when 
the latter has been lost without any default of the party enti- 
tled to it. I ts  egect in such a case is to give to tlie party a 
right to a trial de novo ; or a re-hearing in the appellate court. 

But though this is the ordinary and most common, it is not 
the o d y  use of the writ. It lnay be, and often is, employed 
as a writ of false judgment, to correct errors in law, and then 
it is the means whereby the superior court, which is the high- 
est court of original jurisdiction in this State, can, and in a 
proper case, always will, control inferior tribunals, in matters 
for which no writ of error lies, by bringing up their judicial 
proceedings to be reviewed in the matter of law. In  such 
case, the certiorari is in effect a writ of error, as all that Can 
be discussed and determined in the superior court, are the 
power and sufficiency of the proceedings as they appear upon 
the face of them. Hatthews v. illatthews, 4 Ire. Rep. 155 ; 
Brooks v. X o ~ g u n ,  5 Ire. 481 ; ~Ytate v. Bil l ,  13 Ire. 373. 

It appears then, that the proceedings of inferior tribnnals 
which are subject to revision in a higher court, must be of a 

judicial nature ; and it would seem must be such as are not 
merely di~cretionar~y. 'Tor," say the court, in the case of 
the Attorney GeneruZ v. the justices of Guil fod ,  5 Ire. 329, 

i t  is the nature of a discretiori in certain persons, that they 
are to judge for themsclvcs, and therefore, no pover can re- 
quire them to decide in a particular way or review their deci- 
sion by way of appeal, or by any proceeding in the nature of 
an appeal, since the judgment of the justices wonld not then 
be their own, but that of the court under whose mandate they 
give it." 

This rule was applied in the case of Prait v. biittl*ell, 4 
Dev. Rap. 168, where i t  was decided by the court that the 
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grant of 'a special administration pendemte lite was discretion- 
ary in the county court, and that therefore its order, making 
snch a grant, could not be revised in the superior court, either 
by appeal or upon a writ cevtiorari. These principles are de- 
cisive of the case which we have now under consideration. 

The order of the county conrt in granting the defendant a 

r license to retail spirituous liquors, was either an act merely 
ministerial, or, if judicial, discretionary in its character. If 
the former, as from tlte case of Regina v. the overseers of Xal- 
ford, 14 Eng. Law and Eq. Rep. 145, i t  would appear to be, 
then the writ of certiorari would not lie, because the order was 
not of ' L  a judiciul ~zatztre." If the latter, then the writ would 
not lie, because it would be contrary to a discretionary power 
to have it  reviewed by way of appeal, "or 6y m y  ;uroceecZ&g 
in  t h  n a t u r ~  of a n  appeal." 

Gut it is said that the fifth section of the act of 1850, enti- 
tled, " An act, to amend an act, passed in the year 1803, enti- 
tled an act for the governnient of the city of Raleigh," takes 
from the justices ofthe county court of Wake, the discretionary 
powerto grant a license to any person to retail spiritnous liquors 
within the lirnits of the city, without the permiasion of the board 
of cornmissiouers, and that therefore such grant is against law, 
and may be reviewed upon a writ of ce&iorari, used as a writ 
of error. A slight consideration will show the fallacy of this 
wgument. The justices are not bound to* grant license to 
every person who can obtain the permission of the board of 
commissioners of the city of Raleigh. They still have the 
right, and it is their duty to exercise a sound discretion in de- 
ciding upon the necessity of such grant, and the fitness of the 
person who makes application for. it. Should the bovd,  for 
the pnrpose of raising revenue for the city, give their permis- 
sion to fifty or one liundred applicant$, would the justices be 
bound to license them all ? Would they not be guilty of a 
gross dereliction of public duty if they d id?  Surely then, their 
discretionary power is not taker1 away ; and besides, when 
they make a grant, their records need not show any thing 
more than that the npplicant had produced before them the 
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pmnission in writing of the board, and had in a proper tnan- 
ner proved his good moral character; so that in a case like 
the one now before us, the writ would be totally ineffectual, 
because the alleged error in lam would not appear upon the 
record. This proves conclusively that it is mot the proper 
remedy. Wllat that remedy is, the aet itself points out \y  
declaring that the license shall be void, and the person acting 
under it  sllall be liable to a penalty as well as to an indict- 
ment. 

I t1  the case of Begina v. the ~~'8?'8@?.8 of Su!fmd above 
referred to, wl~ich was a rule, calting upon the Bust. of Inland 
Eerenue, to sllorv cause w l~y  a license for the sale of beer, 
granted by a snpcr'visor of excise to one Hague, in the bo- 
rough of Salford, which had been brought 111) to th? court of 
Queen's bench by certiorn~i, sllould riot be quashed, on the 
ground that it 11ad been granted without the prodnction of the 
certificate of the overseer, as requiredhv the stahto.of 3 and 4 
T'ict. ch. 61, sec. 2. The coart held that the writ vould not 
lie, intinlating.tl~at the question might be raised by proceed- 
ing under the 13th section for the penalty therein prescribed. 

Our conclusion then, is, that t l ~ e  plaintiffs have ~rlistalien 
their remedy, and that there was no error in the order of tlie 
superior court by wl~ich their petition wcs dismissed. We 
have not thought it necessary to consider particularjy whetl~er 
the plaintiffs, who certainly were not parties to the rocerd in 
the county court, had such an interest in the order, granking s 
license to the defendant, as mthorised them'to Imve such order 
reviewed in the superior court upon nn appeal, or npon any 
proceeding in the nature of an appeal. We mention t l ~ e  oh- 
jection only to prevent the concli~sion being drawn from our 
eiIence that we deemed it untenable. 

PER CURIAX. The order of the superior court is aflirmed. 

CONMISSIONERS OF RALEIGH as. JOHN KANE. 

Under the charter of the City of Raleigh, the power of the Cammiasionere to. 
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grant perrninions to appJ.y to the Cmntp Co*, &r dloenu, to E&& rPd 
d l e c t  a tax for such permiePiQn i b lq exercisd but ~ c e  a y.p b 6 
of Commissionen in office, md-ebm be actect upon only by a Fwrt Jttihp with- 
in the same year. 

No consent of a citizen, catl authorize much permipUbn. etberkibe, ok bfbe(Mlr: 

Held therefore that a license, grantad-by a Founty Godrt of a&, under a 
permission given by, and paid for, to a Board, not in sdrtence at the h of 
its session, is voidi and subject8 the retailer to the penally &en by the charter. 

THIS was an action of D ~ T ,  tried b&re his E o w r  Judge 
CALDWELL, at the Spring Term, 1855, of Wake Saperior Cowt, 
brought before him by appeal from the judgment d the h- 
tendant of the city of Ralei'gh. 

The action was commenced by a warrant, Pbr n petlaw Qf 
twenty dollars, given by ah Act of Assembly of 1803,,&d 
amencled in 1850, entitled " an act for the gavernrnent o-f the 
city of Rahigh." The warrant is as"fohows : 

State of North Caroliua, 
City of Raleigh. 

" To any lawf~l~officer of the county ofwake, (to execute and 
return within thirty days from the date hereof, Sundsye ex- 
cepted,) Qreeting : 

" Whereas, by the fifth seetion of ,an Act of the General Ae- 
sembly of the State of North Carolina, ratifiedson the 28th day 
of January, 1851, entitled " an act amend an act yasead in 
the year 1803, entitled L L  an act far the government of the oity 
of' Raleigh," i t  was enacted as follows, to wit: " T b t  it &all 
not be lawful for the justices of the county court of Wake, to 
grant any license to retail spirituous liquors within the limite 
of the city of kaleigh, without the permission of the board of 
commissioners first had ; and if any license shall be granted 
without such permission in writing, attested by the. derk of 
the board of commissioners, first filed with the clerk of the 
county court, such license shall be void and cif no e&ct, and 
the person obtaining such license, shall he liable to indietnaent 
as in other cases of re ta ihg without license, and to a penalty 
of twenty dollars, for each and every offense, to be recovered 
by warrant, before the Intendant of Police, or any justice of 



JUNE TERM, 1855. 295 

C'ommissioners of Raleigh us. Kane. 

the peace, in the name of the commissioners of the said city, 
for the use of said city. 

"And whereas, complaint hath this day been made to me, 
that John Kane, late of said city, on the second day of April, 
1855, did retail spirituous liquors within tlie limits of the city 
of Raleigh : that is by a measure less than a quart, unto Wil- 
liam Wythe of said city, without the permission of the board 
of commissioners first had, and under a license granted 
by the justices of the county conrt of vak-e, without snch 
permission in writing, attested by the clerk of the board of 
commissioners first filed with the clerk of said county conrt, 
contrary to the form of the fifth section of the act aforesaid, 
whereby and by means of the premises, and by force of the 
statute aforesaid, an action hath accrued to the commissioners 
of the city of Raleigh, for the use of said city, to have and de- 
mand the said penalty of twenty dollars : These are therefore, 
to command you to take the body of the said John Kane, so 
that you have him before me, or any justice of the peace of 
the said county, at the city of Raleigh, within &c., to answer 
tho above complaint. And have you then and there this 
warrant. 

a Witness, the signature of our Intendant of 
Police, at the city of Raleigh, this second 

[SEAL OF THE CITY.] day of April, 1855, and the seal of the 
said city. 

W. D. HAYWOOD, Int'nt." 
To which warrant, the defendant pleaded the general issue, 

license, and permit to retail spirituous liquors before, and a t  
the time of issuing said warrant, also that he exhibited the 
same duly proven in open court upon the trial. 

Upon this warrant, there was a verdict for the plaintiffs, 
subject to the opinion of his Honor, upon the following state- 
ment of proceedings of the county court upon the granting of 
the license aforesaid : 

" Court of Pleas and Quarter Sessions, 
February Term, 1856. 1 

('John Kane, of the city of Raleigh, applies for a license to 
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retail spirit~iods liquors in the city of Raleigh by the small 
measure. The board of commissioners of the said city, by 
Edward Ca~twell, Eq., city attorney, objects t o  the said ap- 
plication, that he has not the permission of the said board to 
apply for the same. The said John ~ a n e ,  thereupon, exhibits 
in open court a paper writing, pre~iously filed with the clerk 
of said court, in the words following: 

" Raleigh, January 6, 1855. 
" Ordered by the board of cornrnissioners of the city of Ra- 

leigh, that Mr. John Kane, be recon~mended to the county 
court of Wake, as a suitable person to have a license, to retail 
spirituous liquors by the small measure, at his old stand, in the 
city of Raleigh." 

(Signed,) " Y. J. CHRISTOPHERS, Clerk." 
H e  proved the grant, and due issue of the same. 

The board by whom this permission wasgranted, were elected 
in January, 1854, to serve for one year, and went out of office 
on thel5th January, 1855, when a new board was elected in con- 
formity with the city charter. On the 17th January of that 
year, the newly elected board at  their first meeting, passed the 
the following order : 

" BesoZved, That the permission in writing, granted by the 
late board to John Kane and to John Sugg, to apply to the 
county conrt, a t  its next February Term, for licenses to retail 
spirituous liquors be, and the same is hereby rescinded, and 
that it be certified to the county conrt, that the said John 
ICane and John Sugg, have not the permission of the board to 
apply for a license to retail spiriuous liquois in the city of 
Raleigh." 

This proceeding of the then board was dnly certified to the 
county court, and notice thereof given to the said Kane and 
Sugg. The commissioners, by their attorney aforesaid, con- 
tended, Ist, That the power of the board of commissioners 
elected in 1854, expired with their term of office in January, 
1855, and that they could not grant a permit to take effect in 
February, 1855, when they would be and were out of office. 
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2nd. That if this was not so, then that under the charter, the 
present board, having tendered back the tax paid by Mr. Xane 
for hie permit, had a right to revoke, and did revoke the same ; 
therefore that Mr. Kane had no recommendation from the 
board and was not entitled to a license. 

The court, however, was of a contrary opinion, and there- 
upon ordered that he should receive a license, and accordingly, 
he was licensed to retail for one year in the city of Raleigh 
from the 3rd Monday of February, 1855, which is the same 
license pleaded by liitn. Upon the foregoing case it was agreed 
by the counsel on both sides, that if his Honor should be of 
opinion that the action of the connty court was legal, that 
judgment should be entered for the defendant, but otherwise, 
for the phistiff for the penalty and costs. 

h d  upon consideration of the said case, his Honor being of 
g in ion  with the plaintiffs, gave judgment accordingly ; where- 
upon the defendant appealed to the Supreme Court. 

Cantwell, for the plaintiff. 

1. Unlawful to license the defendant without plaintiff's 
consent, A. A. 1803, L. L. Raleigh, see. 21, p. 24 ;  Ib. 1851; 
1b. sec..5, p. 57. These acts arnonnt to a prohibition in the 
connty court to license mitliout the permission of " the board," 
State v. JIoore, 1 Jones' Rep. 276. 

2. The permit exhibited, not the permit of Wie board" but 
of individuals wllo once co~r~poc;ed it. Tlie powers of each 
board expire with the year, Cbnas. of WiZ. v. Boby,  8 Ire. 250, 
and file colntnissioners of Raleigh cannot bind their snccessors, 
L. L. Iial. 1814, see. 1, p. 36 ; Ib. 1803, sec. 1, p. 17; Ib. sec. 
3, p. 18. 

G. TE ITaywoocl Lewis and ilfoore for defendants. 

BATTLE, J. The record in the present case brings fa:rly 
before us, for revision, the order of the justices of tlie county 
court of Wake, made at the last Febroary Term, by which 
they grsntcd a license to the defendant, authorizing hinl to 
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rebil spirituous liquors for one year within the limits of'the 
city of Raleigh*; which order we have decided in another case, 
agbinst the same defendant, cannot be reviewed by the writ of 
c e h a r i .  It' the license granted by the said justices be for 
the reasons assigned by the plaintiffs u void and of no effect," 
then the defendant is liable to them for the penalty claimed in 
this suit under the plain provisions of &he 5th section of the 
act of 1850, entitled an act to amend m act passed in the year 
1803, entitled " an act for the government of the city of Ra- 
leigh." 

The plaintiffi contend that the grant of the Ucense in ques- 
tion was void, because it was made without the permission of 
the board of commissioners then in existence ; and the ques- 
tion is whether the peraous who composed the board prior to 
the 15th January, 1855, and whose term of office expired on 
that day, or those who succ,eeded them and who therefore com- 
posed the board when the grant was made, were tlie board of 
commissioners whose permission was to be first had, before 
the grant could be lawfully made within the meaning of the 
act referred to. 

We deem the question an important one, affecting, as it does, 
the power of the justices of the county court of Wake, tlie 
rights of the defendants and the good and orderly government 
of tlie city of Raleigh, and we have therefore given it oar at- 
tentive consideration. The result of our reflections is that tlie 
board of commissioners, whose term of office had expired be- 
fore the sitting of the county court, had no authority to give 
the perniissiotl upon which the justices acted, and that cwonse- 
quently their order, granting a license to the defendant, was 
void. The reasons which have brougllt us to this conclusion, 
we will now proceed to state. 

The act of 1850 was passed, as appears from its title, to 
amend tlie act of 1803 ; and may, therefore, legitimately receive 
aid from it, whenever such aid may be necessary to ascertain 
its meaning. The fourth section of the amending act author- 
izes the cotnn~issioners of the city " to levy and collect a tax, 
not exceeding twenty-five dollars on every billiard table, nine 
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or ten pin alley, victualir~g house or restaurant, and upon 
every permission granted to retail spirituous liquors within the 
limits of the said city." The aet does not prescribe in express 
terms, whether these taxes may be levied and collected anm-  
ally, semi-annually, or bi-ennially. How then are the city 
authorities to know how often they have the power to assess 
and collect them ? The answer is to be found by referring to 
the 8th section of the act of 1803, by which the.taxing pokwer 
is conferred upon them in tbe following words : " In  order 
to raise rt sufficient fund for repairing the streets of the cjty, 
and for effecting other useful and necessary purposes, the said 
commissioners are hereby authorized to  la^, levy and collect 
annually a tax." &c. We are then satisfied beyond a doubt, 
that the taxes authorized by act of 1850, are to be levied and 
collected mnually. But when is the tax upon permissione to 
retail to be paid 1 As to that, the act of 1803 cannot furnieh 
any information, because the grant of a permission to retail is 
not of a nature to be listed like the taxable property and polls 
therein specified. The tax then may, in tlre absence of any 
provision to the contrary, be demanded when the permission 
is given. And it is reasonable that it should be so, because 
the permission may be applied for and obtained at any time 
during the year, with a view to apply for a license from the 
justices of the connty court, provided the members of the 
board which gave it, shall continue in &ce until the court 
shall sit. Such too is the public law relative to the payment 
of the tax on the license which the sheriff receives as a1part  
of tlie public revenue. (See 1 Eev. &at. ch. 102, sec. 20, and 
Act of 1854, ch. 37, sec. 23, par. 14.) And such we learn is 
the practical construction which has been plaoed uponthe said 
4th section of the aot of 1850. Iiaving thus ascertained that 
the commissioners of the city of Raleigh have the power to levy 
and collect a tax upon the grant of their permission to retail 
every year, and not oftener, and to demand payment when the 
grant is made, we are prepared,to understand the meaning of 
the Legislature in the enactment of the 5th section of the act. 
The words are, " that it shall not be lawful for the justices of 
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the county court of Wake, to grant any license to retail spirit- 
uons liqnors within the limits of. the city ef Kaleigh, wifhout 
the permission of' the board of co~nmissioners first had, ~ n d  
if any licen&e shall be graated without such permission in wri- 
ting, attested by the clerk of the board of corpmhsionere h t  
filed with tlie clerk sf said county cowt, such'license shall be 
void and of no eEect." The que5tion is, vha t  board ?-one, the 
members composing whidi had gone out of office when the 
license was granted? or one whow rnembers are then in ofi- 
ciai existence? " The eolnuiissioriers of +e city of Xalsfgh" 
arc a political corporate.body having perp&ual succession ; bat 
that succession is to be kept np by the annnal election of com- 
petent persons to fill-the office. The board of comniissionere 
is the name by* whicll they are more parti~ularly aslled w h e ~  
met for tlie transaccion of oEcial business. That too is abodp 
liavmg perpett~al succession, but the mcrnbers compoeing it 
cliange every year ; for though the sarne ir~dividuals may be 
re-elected for successive years, yet they have to qualify, by 
taking the prescribed oaths, before they can act ; just as am 
other persons wonld have to do. Hence we find the diefinc- 
tion between the " existing" and a " former board," as will bs 
seen by a reference to. the 16th section of the act of 1803. , 

I t  follows from this, that all sucli taxes as  are anfiuu4,csn be 
levied and collected once only, during tlie.oEeia1 existence nf 
any one set of niernbers composing tlie board of cornmiasionere. 
W e  have seen that tlie b ~ a r d ,  or the members co~apomng tb 
board, wliich gives the perrnissian to retail, m8y .demand an 
immediate payment of the tax. The power to give the pw 
lnissiori and the power to,tax are tilus showd to be co-extensive 
and must t l ~ e r e f ~ r e  begin arid terminate at the eame time. 

Now, let ns see how all this applies to the case bekre  w. 
K O  person wili deny that the members who corm iato of&%, 
and compose, what we will call a now board, in the montb a f  
January in any year, have power to give a pertniesion to sue 
who wishes to apply a t  the next succeeding county court hys 
license to retail within the limits of the ciry, and. to .demoad 
the payment of the tax for the sqme. If so, their power, ht~- 
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ing a limited and special power, as in its nature must be, is 
exhausted and gone. As to that, the board is functw o$cio, 
and any further attempt to exercise the power, must be a nnl- 
lity. But perhaps it  may be said, that it does not appear that 
the board which granted the permission in the present case 
had ever before exercised the power, and that therefore the 
grant was valid. The clear and decisive answer is, that the 
Legislatnre did not confer the same power, which is necessa- 
rily limited to one year, upon two sets of commissioners to be 
exercised during the same year. Te t  such wonlcl be the case 
if the action of the members who composecl the board of 1 8 2  
could be sustained. Tlieir power to grant a permission to the 
defendant for a license, and to tax it, cornnlencecl with their 
entry into office. They did, or might have xutlioriseil him to 
apply for a license at the February term, 1854, and for their 
permission have made him pay a tax. Their successors must 
have tho same power for 1855. And unless tlie power of 
tlle former set be confined to their official terrn of existence, 
i t  must necessarily trench upon that of the latter, wllicli tlie 
Legislatnre certainly never intended. P'ut it rnizy be argued 
that the defendant was, f'or certain reasons satisfactory to him- 
self, willing to take and pay for a, perlnission from the board 
of 1854, arld that hc might, if he choose, waive ille objection 
to tlie payment of the double tax. The reply is, that the ques- 
tion is one of power in the board, and his consent cannot con- 
fer what the Legislature has withlield. 

Viewing tlie case i n  every light in wllicli i t  can be present- 
ed, i t  appears to us that the late board of conlinissioners did an 
act which arriounted to the exercise of power, which properly 
belonged to their successors, and not to thein, and that there- 
fore, their act was null and void. 

I n  favor of this construction too, an obvious policy may be 
urged. It is that the license, wliicli the court may grant, must 
be in force, for a part, greater or less of the time during which 
the members of the board who gave the permission are in 
oEce ; and they will, of course, feel a deeper interest in seeing 
that the retailer does uot abuse liis privilege. 
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The objections to the sufficiency of the warrant are all nn- 
tenable. 

I t  sets forth every fact necessary to show that the penalty 
given by the act, had beenincurred. I t  states that thereby an ac- 
tion had accrued to the " oommissibners of the city of Raleigh," 
which is the name in which the act dire& the penalty to be 
recovered. 

PER CURIAM. Judgment affirmed. 

JACOB BROCK as. REUBEN KING. 

A Sheriff to whom a runaway has been delivered, but not under or by virtue of 
the warrant of a Justice of the Peace, is not liable for the escape of such 
runaway from the Jail of the county under the act of Assembly, Rev. Stat. 
Chap. 111, Sec. 11, 12, 13. 

Whether if the Sheriff had received a slave as a runaway, to be kept in the 
common Jail of the County, and the slave escaped, the Sheriff would be liable 
at common law without reference to the Statute-Quere. 

ACTION on the CASE for an escape of a runaway slave, tried 
before his Honor, Judge PERSON, at the last term of Robeson 
superior court. 

The plaintiff showed that he was the owner of the slave 
George in question ; that he escaped from on board a steam 
boat on the Pee Dee river, in the month of January, 1853 ; 
that soon afterwards he was apprehended in thecounty of Robe- 
son aud delivered as a runaway to the defendant, who was the 
sheriff of that county, who committed him to the jail of the 
connty. 

I t  was also proved that the body of the slave, George, was 
found, about two weeks after being delivered to the defendant, 
in a well in the same county, with marks of violence upon it, 
which produced the death of the slave. 

The defendant's counsel contended that as the slave had 
been delivered to the sheriff without the warrant of a justice 
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of the peace, adjudging him to be a runaway, the sheriff was 
not liable for the escape. 

His Honor held that having received the slave as a run- 
away, and having put him in the jail as such, he was bound 
by his own act, and was liable for the escape. He heId fur- 
ther that the measure of plaintiff's damages was the value of 
the slave. Defendant excepted to these instructions. Verdict 
for plaintiff. Judgment an& appeal. 

Strange, for plaintiff. 
Shepherd, for defendant. 

BATTLE, J. The action is founded on the following provi- 
sions in the l l t h ,  12th and 13th sections o! the 111th chapter 
of the Revised Statutes : "If a negro who shall be taken up 
as a runaway, and brought before any justice of tlie peace, 
will not declare his or her owner, such jnstice shall in snch 
case, and he is hereby required, by a warrant under his hand, 
to commit the said negro slave to the jail of the connty wherein 
lie or she shall be taken up." " Wliere any runaway slave 
shall be brought before a justice of the peace, said justice 
shall commit the said runaway to the constable of his district 
by his warrant and therein order such constable to convey the 
tiaid rlinaway to his house, or the public jail, &c." If any 
sheriff or* his under-sheriff, or any constable into whose hands 
any runaway shall be committed by virtue of this act, shall 
negligently or wilf~tlly suffer such runaway to escape, the said 
sheriff, under-sheriff, or constable, shall be liable to the action 
of the party grieved, for recovery of his damages s t  tlie com- 
inon law, with costs." 

Tile question is, can the plaintiff recorer, without showing 
that his slaye was cornniitted to the castodg of the defendant 
as sheriff of Robesou county, by a warrant under the hand of 
a jnstice of the peace of that county ? 

The act from which we have extracted the above-mentioned 
clauses, is, with regard to them, xnanifestly penal, and must 
be construed strictly ; at least, it must not be extended by 
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construction beyond the clear intent of the legielature. That 
intent was to place a slave when taken up as a runaway, under 
the guardianship and protection of the law, to be thereby 
preserved for tlio use of tlie owner. With that view, certain 
duties and liabilities are imposed upon the judicial and minis- 
terial officers of tlie county wherein the slave may be taken 
up. I n  order t11& it may be certainly known that the slave 
is a runaway, the judicial officer, to wit, the jnstice of tlie 
peace is required so to adjudge, and to signify it by commit- 
ting tile slave by a warrant under his band. The ~r~inisterial 
officer, shcriff or constable, can then know with certainty that 
the slave is in his custody, that he 1101ds him in his oficial 
capacity, aud must securely keep him, at the peril of being 
compelled to pay all such damages as the owner may sustain 
by his escape. 

I f  the slave be delivered to the sherift' as a runamy, with- 
out such warrant, or upon an insuficient warraut, he will be 
no more responsible for llis escape, nnder the act, tlmn he 
would be for the escape of a debtor co~nfi~itted in execution 
under insaEcient process. The cases are very anitlogous, and 
i t  is perfectly well settled, that nnder the tweritieth section of 
the 109th chapter of the Revised Statntes, the sheriff is not 
liable for tlie escape of a debtor committed to jail upon n 
paper burpot-ti~~g to be a ca. sa. but whicli is void for the malit 
of sonic of the essential parts of that process. See 1Valket 
v. Vick, 2 Dev. and Bat. liep. 99. That case certainly would 
not have been more %vorable for the plaintiff therein, had 
there been no semblance of a process. 

Wlietlier the defendant would have been bound hy his act 
of receiving the slave as a runaway, l i d  Ile been sued at con]- 
mon !aw, witllo~lt reference to the statute, it would be improper 
for us to decide; but we are clearly of opinion t l~nt  lie is not 
so bound, when sued uyori his statute liability. 'In that case 
he cannot be called upon for his defense u~ltil  tlle ylaitltiff has 
shown that the statute liability llad been incurred by the com- 
mitment of tile slave under the warrant of the justice. 

PER CCRIAM. The Judgment is reversed 
and a ve?~ire & noco granted. 
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JOHN W. BRYAN 2;s. JOSEPH H. BURNETT. 

A dam erected below a steam-mill, for the purpose of floating timber to the mill 
and not for the purpose 07 driving the machinery of the mill, by which water 
is ponded back upon the land of another, does not come within the meaning of 
the Act requiring the proprietor of land overflown,$rsd to applL by petition to 
the County Court. 

ACTION on the cam to recover damages for ponding water 
back on tlie land of the plaintiff, and overflowing it, tried be- 
fore his Honor Judge CALDWELL, at the last Term of Martin 
Superior Court. 

I t  appeared in evidence, that the defendant erected, on 
Conalio creek, a steam-mill for the purpose of sawing timber 
into plank, kc., and shingles; and for the purpose of grinding 
corn ; and to enable tlie owner of tlie mill to float timber to 
the mill, he erected a dam across the creek just below the mill, 
which backed the water upon the plaintiff's land and over- 
flowed it ; for this injury to his land tlie plaintiff brought this 
action. 

His Honor was of opinion that the plaintiff ought to have 
proceeded by petition for damages, under the act of Assembly, 
before bringing this suit : and that therefore the action could 
riot be sustained. In submission to which opinion, plaintiff 
took a non-suit and appealed. 

Winston, Jr., for the plaintiff. 
Attorney General, for the defendant. 

PEARSON, J. A t  common law, if A, by the erection of s 
mill and darn on his own land, ponded the water back upon 
the land of B, and injured him to an amount, say, not exceed- 
ing one dollar, during any one year, B could to-day, issue a 
writ in case for the damage done on yesterday, and to-morrow 
lie conld issne another writ for the damage done to-dny, and 
the day after, another writ for the damage done on tlie day 
preceding, and so on ad ififinitctrn ; and in all of his several 
actions he would be, entitled to judgment for one penny and 
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costs of suit, and in this way A could be forced to take down 
his mill-dam. 

For the protection and encouragement of persons erecting 
" a public grist mill, or mill for domestic manufactures or other 
useful purposes," it is provided, by statute, that any person 
who may conceive hirnsclf injured by the erection of any such 
mill, shall apply by petition, to the court of pleas and quarter 
sessions, &c. If, upon the proceeding thereupon had, the pe- 
titioner's damages per annum, are assessed to less than twenty 
dollars, lie shall be therewith content, for five years; but if 
the annual damages are assessed as high as twenty dollars, 
" Nothing contained in this act shall be so co~strued as to pre- 
vent the person so injured, his heirs or assigns, from sueing, 
as heretofore usual in such cases." 

This statute is in restraint of the remedy at  common law, 
and the question is, whether the erection of a dam, by which 
water is ponded back, the dam not being necessary in order to 
furnish tlie motive power to work the mill, and being in fact 
made 6ehw the mill, for tho purpose of making a head of 
water in order to float over the saw logs, is a case within the 
meaning of the statute? In other words, can such a dam 
claim the protection of the statute, as being apart of a public 
grist mill ? 

A plain statement of the facts decides the question. 
The darn is not necessary for the working of the mill, and 

is a mere adjunct, which particular localities make highly con- 
venient, in order, not to work tlie mill, but to float saw logs to 
the mill. 

Suppose the locality was such, that the owner of tlie mill by 
making a dam across a stream, some half mile from his mill, 
could pond the water back for some miles, and thus float down 
saw logs to his dam, and from there take them on timber 
wagons to the mill, will any one say such a case falls within 
the meaning of a statute which abridges thecommon law rem- 
edy of one who is injured by the erection of the dam ? If 
such is the law in regard to a dam distant one half mile, the 
eame law must be applicable to a dam adjoining the mill, but 
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which is not necessary for the working of the mill, and the 
purpose of which could be answered by tressle work or an 
ordinary road, if it suited the convenience of the owner of the 
saw mill to make one. 

It is clear this dam is no part of the mill, the erection of 
which is protected and encouraged by the statute. 

PER CURIAM. Judgment reversed. Penire de nmo. 

JAMES DAVIS us. ROBERT LANIER 

A record showing that "A was appointed a Guardian to B upon entering into bond 
with C and D as sureties" and that A only executed a bond, in consequence 
of which A took charge of the ward's estate, is a sufficient "committing of au 
orphan's estate to the charge or guardianship" of a person, to render the magis- 
trates making such entry liable for not taking good and sufficient security upon 
the default of A. The entry in the above case does not mean, that A was 
to he guardian if he gave B and C as sureties, but that he was already appointed 
guardian and was to, or would give the persons as sureties, who were tendered 
to  the Court and accepted. 

One of the several Justices of the Peace who are on the bench when an appoint- 
ment is made of a guardian without taking security, may be sued alone under 
the Act of Assembly Rev. Stat. ch. 54, sec. 2. 

T h e  measure of damages in such a case is the amount of the principal and com- 
pound interest on the principal up to the time of the plaintiff's arrival at  full 
age, but nothing can he allowed as damages for the interest accruing aftor 
that  euent. 

ACTION on the CASE to recover damages for failing, as a Jus- 
tice of the Peace, to take security of a Guardian on committing 
the estate of a ward to him : Tried before his Honor, JUDGE 
CALDWELL, at  the Spring Term, 1855, of Martin Superior 
Court. 

A t  April sessions, 1839, of Martin county court, the following 
entry appears of record : " Ordered that E. G. Hammond be 
appointed guardian of James Davis instead of Thomas Howell, 
upon entering into bond with Hardy Brown and John Hyman 
as sureties in a bond of $10,000: Robert Lanier, H. Eason, 
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and John Long, Esquires, on the bench. Bond executed by 
E. G. IIammond alone." At January session, 1841, of the 
same court, the following entry appears of record : L L  Present 
on the bench, E. G. Hainmond, William Slade and Harmon 
Eason. E. G. Hatnmond surrendered the guardianship of 
James Davis: ordered that it be committed to N. F. Hooker, 
and tliat lie give bond, &c." The bond executed by IIammond 
was found among tlie papers of tlie county court office. 

IIoolcer, wlia was appointed to succeed IIanirnond in the 
guardianstlip, testified that the latter was insolvent when lie 
resigned the said guardianship, that lie ran 08' and went out 
of the State a short time thereafter, and that lie never could 
collect any tliing out of Iiiul. 

I t  forther appeared that Howell, who had preceded IInm- 
rnond in the guardianship, had paid over to him in guardian 
notes $331 74, and tool; his receipt for tlie same. IIowell had 
given a good and sufficient bond, which was still good when 
he  relinquished the guardianship. 

Defendant's counsel contended that the above recited entry 
did not amount to evidence of Harnmond's appointment as 
guardian, tliat it only meant that he mas to be guardian, if 
lie gave bond with the persons named as  sureties, and never 
having complied with that condition, Ile had no antliority to 
receive the ward's estate from Howell, the former guardian, 
and tliat the former guardian and his sureties ought to have 
been sued on their guardian bond for parting with the estate 
without looking to tlie sufficiency of IIammond's appointnient, 
and prayed that his IIonor would so charge the jury. 

The court declined giving snch instruction, but advised the 
jnry that the plaintiff was entitled to a verdict, if they believed 
the facts in evidence. Defendant excepted. Verdict for the 
plaintiff $920, of wliicll sum $334 74, is the amonnt received 
by Halninond of the plaintiff's money in 1837, and the sum of 
$338 83, the compound interest thereon, till the plaintiff ar- 
rived a t  full age ; and the residue, to wit, $246 43, is the 
simple interest on t l ~ e  said two sums, from that time up to the 
conimencemcnt of this Term. 
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Judgment according to the verdict, and appeal by the de- 
fendant. 

Besides the positions taken below, the defendant, here, 
further contended that under t h  act of Assembly, the action 
could not be sustained against one alone of the justices gn the 
bench w11en tile guardian was appointed. 

I t  was further contended, that the defendant was not liable 
for damages on account of interest accrued after the ward came 
to his full age. 

Moore, for plaintiff. 
Bodman a t d  Attorney GmeraZ, for defendant. 

NASR, C. J. The defendant mas one of the j,ustices of the 
county of Martin, and was one of the presiding magisbates at 
April term, 1839. At  that term of the County Court, it is 
alleged by the plaintiff, that one E. G. IXammnd was ap- 
pointed by tlie Court, the defendant Lanier with two other 
magistrates being on the bencli, his guardian ;. and that the 
Court took no security from him. The action is in case, and 
brought to recover damages for thisneglect. The Act of 1836, 
ch. 54, we. 2, provides, b L  if any cowt s ld l  commit an orphan's 
estate to the charge or guardianship of any. person or persons 
without taking good and suffi'cient security for the same, the 
justice or jiistices appointing saeh guardian, shall be made 
liable for all loss and damages sustained by such orphan, kc.  
to be recovered by action at the common law, kc." 

On behalf of the defendant it is insisted tliat I I a~nn~ond  
never was appointed guardian of the plaintiff ; and seconclly, 
if he was, the defendant could not be sued alone, but that the 
other magistrates on the bencli wlien the appointrnent was 
made should have been joined. As to the first objection, 
being a rnatter of record, it must be proved by it. The fol- 
lowing entry appears upon t l ~ e  records of April term, 1839, 
of Martin County Court: Ordered that E. G. IIammond be 
appointed guardian of James Davis, instead of Thotnas Howell, 
upon entering into bond with Hardy Brown and John Hyman 
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as sureties in a bond of $10,000. Robert Lanier, H. Eason 
and John Long, esquires, on the bench. Bond executed by 
E. G. IIammond alone." I t  is insisted by the defendant's coun- 
sel that by the entry no appointment of a guardian was made 
by tlie Court, as the giving of the bond with tlie specified 
sureties, was a condition precedent never complied with by 
Ilarnmond. 

The contrary was ruled in the case of Spencer v. Caiioon, 
4 Dev. 225. The question arose in that case, upon the suffi- 
ciency of the appointment of one Gibbs as an administrator. 
To show that appointment, the records of the Court making it, 
was given in evidence ; it is as follonrs: “November session, 
1816. I t  is ordercd that Stephen Gibbs be appointed admin- 
istrator of the estate of Jeremiah Gibbs, on h i s  entering into 
toncl: in the sum of 84,000, with John C. Bonner and William 
Selby, his sureties." No  bond, as required by law, was given 
by Stephen Gibbs. Both he and his sureties executed a paper 
writing in blank which was accepted by the Court as the adniin- 
istration bond of Stephen Gibbs, and he, thereupon, qualified 
as administrator. The Court declared the bond to be invalid, 
but that the appointment was valid, and though voidable, was 
not void. In  tlie case of Spencer, adniinistrator do bonis non of 
Jeremiah Gibbs v. Cu,J~oon, 1 Dev. and Bat. 27, the question arose 
as to the validity of this apyointlncnt, under the same order as in 
the preceding case. The Court declared, tliatander that order 
Stephen Gibbs mas duly appointed the administrator of Jere- 
miah GiLbs : that the words " on his entering into bond with 
the sureties specified," were not, taken in connection with the 
subject matter, a condition precedent: " s ~ ~ c h  an order," says 
the Conrt, "would be so absurd, that the intention to pass it 
cannot be presumed, unless the terms will not admit of any 
other construction. I t  would not bind the Court or any body 
else." The full incaning is, " that on his entering into bond, 
tlie appointnlent was then made." In  conclusion, tlie Court 
declare that the administmtion, for the defects pointed out, 
might probably be revoked by the Court making it, but that 
no other court can declare it void ; " for it was granted by the 
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competent Cowt although committed vithout taking bond or 
administering the oatlltx" The same point was decided in 
JIiZler v. Ilbskins, 2 Dev. 360. The words of the record 
were, cLadniinistration npon tlie estate of Richard ikliller, 
granted to William Taylor, giviug bond in six hundred pounds 
with J. M. and D. B. as suxeties." The Court decide that the 
words " granted " and " giving " plainly mean, " is now 
granted " and " is now given." These authorities decide the 
present question. By the order of the April term, 1839, of 
the County Court of Allartin, llalnlnond was appointed the 
guardian uf the plaintiff, and by virtue of it, was entitled to 
take into his possession, the property of ltis ward., No secu- 
rity was taliell Ly the appointing Conrt, of which the defendant 
was one, and fur such omisuiun, the members of the Court 
were liable to tlie plaintiff in damages. 

The second objection cannot be sustained. W e  were at first 
straclc with the iorce of tile objection, this being ;zn action of 
Zort, arising under an Act of Assembly, rendering all t4e 
appointing magistrates liable, it was tbought unjust that one 
should be selected and made to bear tlie whole byden, when 
the delinqnency was sliarecl by him with two others. 

Upon reflection, however, we are of opinion that the action 
is properly broygllt against the defendant alone. The Act de- 
clares "that the ju~t ice  or justices appointing the guardian, 
kc.,  shall be made liable, kc." 'Ute Statute, therefore, evi- 
dently contemplated a case, in wlticll the action might be 
brought against one alorle of the appointing justices, in view, 
likely, of the remedy given, namely, an action on the case at 
common law. I t  is a doctrine of the common law, no doubt 
familiar to those wlio passed the act, thqt in torts, the party 
injured may bring his action against the whole of tho ,tort- 
feasors, or against any one. The action is, therefore, well 
bronght against the defendant alone. 

The remaining question is as to the amount of damageg tg 
wllich the plaintiff is entitled. The plaintiff insisted that Be 
was entitled to the amount received by Hammond from h e  
preceding guardian, IIowell, with compound interest from the 
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time he received it, up to tlie time wllen he came of age, and 
to simple interest on the amount of said principal and interest, 
up to the term of tlie trial, and so his Honor instructed tile 
jury. The plaintiff is clearly entitled to compound interest 
to the time when he came of age, but not to any interest after 
that time. The argument upon tlie latter point is, that the 
Act makes the appointing justice liable "for all loss and dam- 
ages" whicli tlie ward has sustained by their default and that 
the simple interest was occasioned by their defanlt. Not so. 
As  soon as the ward came of age, he had a right to bring his 
action. If he had done so he would have recovered liis com- 
pound interest and had all that was justly due him. l'hc 
simple interest then was the result of liis own negligence in 
not brinking his action soon enough, and we cannot punish 
one man for the negligence of another. 

W e  are pleased that the jury have so found their verdict as 
to enable the Court to rectify the error without sending the 
parties back to another jury. The verdict gives to tlie plaintiff 
$920 in damages, of wliicl~ 5334 74 is the sum received by 
the guardian Hammond, from the former guardian. $338 83 
is the compound interest on that sum to the period wllen tlie 
plaintiff arrived at full age, and tlie balance $246 43 is simple 
interest on those two s u m ,  from the time when the compound 
interest stopped, to the commencement of the term. The com- 
pound interest upon the sun1 received by Ilammond, together 
with the principal sum, compose the true amount to which the 
plaintiff is entitled, to wit: the sum of $673 57. The j u d g  
ment below is reversed as to the sum of $246 43, and judgment 
will be entered for the sum of $673 57, the amonnt of three 
hundred and thirty-four dollar sand seventy-four cents, with 
compound interest thereon to the time when the plaintiff came 
of age. I t  may be that the defendant could hare been entitled 
to a deduction on the score of commissions, but the point was 
not made and we give no opinion npon it. 

PER CURIAM. Judgment reversed, (in part.) 
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J O H N  B. THOMPSOX es. E N G L I S H  G. FLOYD. 

Where by an Act  of Assembly, Jury trials are abolished in the County Courts of 
a particular County, and an issue of devisavit vel non mas rnade up in such 
County Court, there being no provision in the Act for removing the issues into 
the Superior Court: Held that the proper mode would be by certiorari, but 
that  a removal by consent of parties would render the issuing such writ nnne- 
cessary. 

H e l d  further, that an order of removal simply, is to  be taken as a removal by 
consent. 

It is not an unconstitutio~~al exercise of power in the Legislature, to make it 
discretionary in a County Court to abolish Jury trials in such Court. 

ISSEE of nEmsAvIT TEL NON, removed nnder the act of As- 
sembly abolishing jury trials in the county courts of Robeson, 
into the Superior Court and tried before his Honor, Judge 
PERSON, a t  the Special Term of tliat Court in May last. 

The record in the Couiity Court shows that the paper writing 
in question, was oflered as tlie last will and testament of IKL- 
liam TImmyson, by John B. Tliornpson, and that it was oppos- 
crl by William P. Floyd, an infant, by English G. Floyd, his 
guardian. 

A n  issue of devisavil vel narc was made up in the case, and 
being duly set down on the docket for trial, the cause was 
1.elnoved to the Superior Conrt of Robeson by the following 
order : " Re~noved for trial to tlie next term of the snperior 
court for this county" ; mliicl~ entry appenrs immediately 
after tlie statement of the issne. The issue mas submitted to 
a jury in the Superior Court, and a verdict take11 by consent in 
favor of tlie will, subject to tlie opinion of the Court on a 
question reserved, with an agreement that in case his IIonor 
should be of opinion with the caveators, that tlle Superior 
Conrt of Eobeson could not, in this way, take cognizance of 
the matter, the verdict sl~ould be set aside, and tile proceedings 
dismissed. His  Honor being of opinion with the caveators, 
tlle verdict was ordered to be set aside and tlie suit dismissed ; 
from wliicl~ judgment the propounders prayed and obtained 
an appeal to this Court. 



314 IN TI-IE SUPREME COURT. 

Thompson vs. Floyd. 

The Act of Assembly under which the question of jorisdic- 
tion is raised, is substantially set out in the opinion of the 
Court and, therefore, need not be stated here. 

Vinston, Sr., and S?hepl~erd, for propounder. 
Troy and Banks, for caveator. 

BATTLE, J. After the issue of devismit vel %on was made 
Ul? in the county court, the only way in which it could be dis- 
posed of mas by a trial by jury;  and if the jurisdiction to have 
causes tried in that mode had been taken away froni the County 
Courts of Roleson, and vested exclusively in the Superior Courts 
of that county, either party had a right to remove their cause 
to that Court, by a writ of certioiw-i, for the purpose of having 
the issue tried there. I n  the case of the Stats v. h c o h ,  Bush. 
Eep. 2.18, we held that by consent, the parties might remove 
a cause under 'similar circumstances, witliont the troublc, 
delay, and expei~se of that writ ; and that wllen an order ap- 
peared upon the recorcls of the Connty Conrt in the following 
words, Ordered that this came be tracsferred to the Supcrior 
Court for the trial of the issue"; i t  woulcl be taken as having 
been madc by consent. The order in tllis casc, fo110wi11g ini- 
mediately upon the making up of the issuc "lten~ovetl  for 
trial to the nest term of the Superior Conrt of this county," is 
one of equivalent import with that in tlie St& v. J c ~ c o b  and 
~ n n s t  be governed by the same rules. Indeed the counsel for 
tlie defendants have not, in this Court, relied much upon the 
ground of objection to the jnrisdiction of the Superior Court; 
but 1iav.e sought to sustain the judgment of that Conrt, dis- 
inissing the cause, for the want of jurisdiction, by contending 
that in the second section of the Act of 1550, entitled " a n  
Act to repeal an Act erititlecl an Act to give exclusive juris- 
diction to the Superior Courts of Robeson in all cases where 
the intervention of a jury sliall be necessary " is unconstitu- 
tional, and therefore void. 

The first section of the Act, by repealing the act of 1820, 
restored jury trials to the County Court, and then the second 
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section provides as follows : " That if a majority of the acting 
justices of tlie peace for the said county sljall, at  any time 
hereafter, deem the restoration of tlie jurisdiction of pleas to 
the said Court inexpedient, they shall have power to abolish 
the same; first giving thirty days notice of their intention 
upon tlie court-liouse door in the town of Lumberton, and in 
the event of the happening of the same, the clerk of tlie 
Court of pleas and quarter sessions shall, within five days 
thereafter, transfer to the ofice of the Superior Court clerk 
of the said county, all books, papers and process in his 
ofice wherein tlie intervention of a jury s l d l  be necessary, 
and the said Superior Court clerk sliall enter the same up011 
his doclret in the same manner and under the same rules and 
regulations as if the original process had issned from his 
ofice." I t  is admitted that the justices of tlie County Court 
had abolished jury trials therein, prior to the time when the 
issue in this case was made up. The counsel for the defendant 
contend tIlat after thc jurisdiction to try issues of fact by a 
jury had been conferred upon the County Court by law, the 
power to abolisli it was exclr~sively a legislative pover, which 
the General Assembly alone could exercise ; and whicli, there- 
fore, it could not delegate to the justices of the County Court. 

In the discussion of tllc questiou of constitutional power, 
wliicli is thus raised, it is not necessary for us to enter upon 
an examination of the nature and estent of the power of tlie 
Legislature. It is not denied that the law-makers "May order 
and enact what to them may seem meet and useful, upon all 
subjects, and in all methods, escept those on w l ~ i c l ~  their action 
is restrained by the Constitution," either of the United States, 
or of the State-(See I lde v. IIcnderson, 4 Dev. Rep. at p. 7.) 
Neither is it necessary for us to consider the general question 
whether the General Assembly can delegat,e any portion of its 
legislative functions to any nian or set of ~ncn,.xting either in  
an individual, or corijorate capacity. That it may, has been too 
long settled arid acquiesced in by every department of the 
government and by the people, to be now disputed or even 
discussed. The taxing power is unquestionably a legislativo 
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power and one of tlie highest importance: and yet it lias, ever 
since the adoption of the Constitution, been partially delegated 
to the justices of the county courts and to every incorporated 
city, town and village, throughout tlie State. The pomer to 
pass laws and ordinances for tlie government of the rnein%ers 
of a corporation is a legislative power, and yet no person 
lias ever yet tliougiit it an  infringement of the Constitution 
for the Legislature to confer tile power of making by-laws upon 
the corporation itself. The power of prescribing rules for tlie 
ordcrly condact of business in a court of justice, is a legis- 
lntive power, and yet it has often been intrusted to tlie conrtu 
tllemselves, wit11 tlie approbation of every body. The truth 
is, that in tlie :nanagenie~it of all the various and minute de- 
tails, wliicll a liiglily civilized and refined society requires, the 
General Assembly mnst have, and are universally conceded 
to have, tlic power to act by means of agents ; wliicli agerits 
may be either individnals or political bodies; most generally 
tlie latter. Witliont such power the Legislature would be an 
nnwielcly body, incapable of accomplislling one-half of tlle 
great purposes for wliicli i t  was created. 

When tliefact is clone by tlie agent, its efficacy is derived, 
not from tlie agent, bnt from the Legislature itself, the source 
of the power. Hence, tlieLegislature has, through its agents, 
rnn off and marked the boandaries of counties, and located 
and estd)lislied their seats .of jnstice. I t  has often appointed 
agents, and conferred upon tl~eni authority to ascertain thc 
existence of certain fx t s ,  declaring what the law sl~all  be if 
the facts be found to esist; and yet no one ever thought of 
doabtirlg that the law went into operation immediately lipon 
tile ascertainment of t l ~ e  facts, in the rnanl~er designated. Of 
this n remarkable instance is to be found in tlle act of 1834, 
dl. I, entitled, "An Act concerriilig a convention to amencl 
the Constittition of the State." That Act employed the agency 
of many of the executive and ministerial oficers of the gov- 
ernment, to ascertain mlietllcr i t  was tlie mill of the people of 
the State that a convention slionld be called for tlie purpose 
of amending tlie Constitution, and declared tliat if a majority 
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of the voters of tlle State, should havo been found to have 
cast their votes in favor of the measure, that delegates should 
bo elected, and the convention should be held. I t  is well 
known that, without any further legislation on the subject, 
upon a majority of the votes having been ascertained ta be in 
faror of the calling of the convention, it was called, met, and 
proceeded to adopt and propose to the people eertain amend- 
ments, tv1iich.were ratified by them, and now 'form a part of 
our fundamental law. That Convention was cotipose~ of 
Inany of the ablest lawyers and statesmen of the State, and 
thong11 a few of the members donbtcd of tlle legality of the 
restrictions whicl~ the acb i~npoaed upon them, not one was 
heard to question its validity in any other respect. Time 
would fail us to enumerate all the instance8 of a like partial 
delegation of power. The celebrated one to which we have 
just adverted is alone decisive of the case before us. 

The Legislntnre, in substance aud egect, appointed the jus- 
tices of tlie County Court of Robeson to ascertain the fact, 
whether a majority of them were iu favor of surreudering the 
jurisdiction of having jury trials in Court: and in tlie event 
the fact being thns found, enacted that thereafter such juris- 
diction should be taken from them and vested exclusively in 
the Superior Court of the county. Thejurisdiction was trans- 
ferred, not by the justices of the County Courb, bat by tlie 
Legislature ; jnst as the Convention of 1835 was not called into 
existence by the authority of the Governor, who ascertained 
and proclaimed the fact that a majority of the voters of tlie 
State were in ft~vor of it, but by the act of the Legislature of 
1S34, wllicll prescribed the time, manner a ~ ~ d  circnmstances, 
at, in and under which, it was to meet and perform its import- 
ant duties. The justices were the mere instrrrments of thc 
Legislature to perfornl a certain act, and ascertai~i a certain 
event, which, in its wisdom, that body deemed propcr to be 
performed and ascertained, before its will, in relation to a ccr- 
tain matter, sliould go into operation. Should it be now held 
that a subsequent declaration ~f its will is necessary before it 
can be carried into effect, it will unsettle many laws which 



315 IN  THE SUPREME COURT. 

Thompson us. Floyd. 

Iiave, ever since the foundation af our government, been re- 
ceived and universally acted upon as valid. Not to multiply 
instatices: the 39th see. 31st ch. Rev. Stat., which autliorizes 
the justices of tlie county court to dispense wit11 the attend- 
ance of jurors a t  two of their ternis, affords an apt illustration 
of tlic subject. That Act, under a somewbat modified form, 
mas passed originally in the year 1806.--(See Rev. Code of 
1S90, cli. G93, sec. 9.) I t  has been acted upon in some of the 
counties of the State for many years, witliout question, and 
we tliinli it is now too late to atte~npt to bring it into doubt. 
To dispcnse with tlie attendance of jurors at  two of their terma, 
is, in effect, to abolish jury trials at tliose two terms : and is 
as much a legislative power, as to abolish them a t  the four 
terms, or altogetlier. 'l'lie cases are alilie and cannot be dis- 
tiupislied from each other in principle, and they must both 
stand or fall together. In our opinion botli can stand upon 
the ground tliat it is the Legislature, and not the justices,which 
enacts the law by wliicli the jurisdiction is taken away in part 
or in w1io:e. 

I t  would bc clificnlt, and it certainly is not necessary, for 
11s to attetnpt to define tlie precise boundary between what the 
General Assembly, in its legislative capacity, is bound to d o  
i n  and of itself, and what it may do by and through the agency 
of others. Whatever that dividing line tilay be, it is clear 
that the justices of the county court of Robcson, in performing 
tlie act wliicli they were authorized to perform b ~ r  the legis- 
lature of 1S50, mere not, in a proper sense, legislating upon 
the subject. As soon as they had done what it was entrusted 
to tllern to do, they were fimcti ojicio and had no  further 
power over the matter. They could not repeal, alter, or amend 
t l ~ e  law in the sliglitest particular. They had simply, under 
the authority of the Legislature, ascertained a fact, and then 
tlie legislative declaration of the will of tlie law-tnakers 
attaclwd a law to that fact. The partial and limited power 
of the justices is extinguished and gone forever. The univer- 
sal and unlimited power of the Legislature, within the bounds 
of the Constitution, is still existing, and still upholding the 
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law which tool; away the jurisdiction of trying jury cases 
from the County and transferred it to tlie Superior Coult. Un- 
der that law his IIonor, in tlie latter court, onglit to l iare 
entertained and clisposcd of the present cause, and i t  was 
erroneous to dismiss it. 

For  this error the judgment must be reversed, and this milst 
be certified to the superior court, to the end that it may pro- 
ceed to have tlie issue tried, and tlle cause disposed of accord- 
ing to law. 

Judy ment reversed. 
PER CURIAX. 

ARCfIIBALD 3fcLAUGHLIN as. JOHN J. RlcLAUGHLIN e t  d. 

Where upon the appearance of an insolvent a t  the County Court, a suggestion 
of fraud is made, but no specifications are fi!ed in that Court, H e l d  that the 
cause was not in n .state to be carried to the Superior Court by appeal; 
certiorari or otherwise. 

MOTIOX for judgment on a ca. scc. bond, heard before his 
I-Ionor Judge P ~ n s o s ,  at  tlle Special Term of Robeson Supe- 
rior Court, Nay ,  1855. 

A t  February term, 1854, of Robeson County Court, the  fol- 
lowing is the entry ill this case : " Defendant not nlloved to 
take the oath ; fraud suggested. Transferred to the snperior 
court." This transfer was intended to be in pursuance of an  
Act  of Assenlbly passed in 1850, concerning the Co~ulty Court 
of Robeson. There were no specifications of frand filed in  
the County Court, but specifications mere filed in the Superior 
Court, at spriug term, 1854, and the cause was continued 
till this term wllen, the clefendant not appearing, a motion was 
made for judgment by default against him and his sureties. 
The motion was opposed, on the ground, that tlle cause had 
been sent to the Superior Court pren~aturely, not having been 
put  at  issne ; and his Honor being of that opinion, ordered it 
to be dismissed, from which judgment plaintiff appealed. 
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Shepherd, for plaintiff. 
Troy, for defendant. 

CATTLE, J. The question which has been discussed before 
us, and decided at the present term in Thornpon v. Floyd, 
(ante 313) does not arise in this case. Here  no issue was, nor 
as matters then stood, could have been made up when the 
cause was transferred to tlie Superior Court. The 10th section 
of the Revised Statutes cli. 58, entitled "An Act fur the relief 
of ilisolvent debtors," provides that when a debtor, after liav- 
ing taken the necessary preliminary steps, applies to the county 
court for permission to take the benefit of tlie act, any creditor 
mag suggest fra~id : wlierenpon tlle court shall direct an issue 
to be m:de up and tried by a jury. Tlle Act of 1844, ell. 31, 
sec. 2, (Ire. Dig. Nan. p. 118,) prohibits the court from per- 
mitting sucli an issue to be i l~ade  up and tried, unless the cred- 
itor, liis agent or attorney, sllall file his suggestions of hand  in 
m i  ting. 

From the record it appears that no suggestions were filed, 
and no issue rnade up until tlie canse was docketted in tlie 
Superior Court. I t  .was not therefore,while in the County Court, 
in a condition to be taken to the Superior Court by way of 
npped, writ of ce~tio.rari, or otherwise, and his Honor did 
right i n  dismissing it for want of jurisdiction. 

PEE Cuxrasr. The judgment is affirmed. 

TI-IOJIAS SUTTON AND WILLIAM LONG us. JOSEPH RIADRE. 

Circumstances that  raise only a possibility or conjecture, ought not to be left 
alone, to a jury as evidence of a fact which a par ty  is required to prove. 

ACTIOX of trespass punye clccusum fregit, tried before his 
Honor Judge PERSON, at the last Spring Term of Perquimons 
Superior Court. 

Title to the locus in quo  was proved to be in the plaintiff, 



J U N E  TERM, 1856. 321 

Sutton ma. Madre. 

Sutton : it had been cultivated by one Tliach, under whom 
Sutton claimed title in 1851, but by no one in 1852, until the 
fall of the year, when it was proven that both of the plaintiffs 
were seen therqwith their respective horses and hands, plough- 
ing and putting the land in wheat. Both of these repaired the 
fences, including the dividing fence between the field in qnes- 
tion, and that of the defendant, upon wliicll they put some 
new rails, and they gathered and shipped the wheat crop the 
ensuing year. 

There was evidence as to the defendant's entry, also to plain- 
tiff Sutton's title and as to boundary ; and there were questions 
raised as to tlie admissibility of evidence, which are all stated 
in the defendant's bill of exceptions; but from the view taken 
of this case, by the Court, it is not material for them to beset 
forth. 

The defendant's counsel insisted that the -plainties could not 
recover, because tlie legal title being in the plaintiff, Sutton, 
and he being in actual possession, that possession was ex- 
clusive; and that there was no evidence of any s.ucll possessory 
right or possesfiion in the plaintiff, Long, as to admit of an ac- 
tion being snstained by him, arid called upon his honor so to  
instruct the jury. 

But the Court declined so to instruct, and left it to the jury 
to say, whether " they were satisfied from the evidence, that 
Long was thereunder a contract of renting or some like agree- 
ment, by which he acquired an interest in the land. 

To this the defendant excepted. Verdict for the plaintiff. 
Judgment and appeal. 

Ileath, for plaintiff. 
Smith and Jordan, for defendants. 

BATTLE, J. I t  may be a matter of regret that the jt~dgment 
in  this case must be reversed and a new trial granted upon an 
objection which applies to the parties, and not to the merits of 
the suit. W e  say i t  may be a matter of regret becatxse, appa- 
rently, the law 11s bees correctly administered in the Coevt 
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below, in every thing except in submitting to the jury tile 
q~~es t ion  of the joint possession of the locus in quo by the plain- 
tiffs, without any proper evidence to support it. The title of 
tlie land was shown to be in the plaintiff, Tlioinas Sutton, and 
the only testimony offered to show that the other plaintiff was 
i n  possession with him, was that tlie two were seen together 
ploughing in a crop of wheat, ~vith their respective hands and 
horses : were also seen to repair tlie fences and to gather and 
sliip the wheat tlie ensuing year. K O  written lease, from Sut- 
ton to the other plaintiff was produced, atid no oral letting was 
shovn by any direct proof, and it was left to be inferred from 
the testimony just above stated.. Was that testin~ony suffi- 
cient to be left to the jury for that purpose? W e  think tliat 
under the circumstances it was not. Tlie burden of proof, it 
will be remembered, lay on the plaintiffs. The evidence they 
offered could raise a conjecture only of a fact which they 
were bound to establish. I t  was just as consistent, if not 
more so, with the supposition that tlle plaintiff, Sutton, permit- 
ted the other plaintif€' to crop with him upon shares, as tliat 
he had rcnted him the land. Such acase comes directl ,~ within 
t l ~ c  rule laid down by GASTOK, J., in delivering the opir~ion of 
tl~eCourt in the case of C066 v. Foglenzan, 1 Ire. Rep. 440, 
"Where the law does not presume the existence of a fhct, there 
must be proof, direct or indirect, before the jury can riglit- 
fully Ellid i t :  and altltougli the boundary betwcen a defect of 
evitlcncc and evidence confessedly sliglht, be not easily drawn 
i n  practice, pet i t  cannot be doubted that what raises a possi- 
hility or conjecture of a fact, never can alrtount to legal evi- 
dence of it." See also State r. Eeuells. Busb. Eep. 200. The 
1 x 1 ~  may, perhaps, be better illustrated by the following ex- 
awplc : suppose the plaimtiff in a cause was bound t9 show 
the existerm of a fact within twenty years, and the only teeti- 
mony lie offered was tliat of a witness who stated that i t  exis- 
ted either ninetcen or twenty-one years, and lie could not re- 
member which : could tlie Judge leave that isolated statement 
to the jury as testimony, from which they were at liberty to 
find tlie issue in favor of the plaintiff? Certainly not ;  and 
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yet the case would be as strong in his favor as the present. 
Here the testimony tends to prove rr fact against the plaintiff's 
as much as it does one for them. Hence it can, a t  most, raise 
only a possibility or conjecture, which, as Jndge GASTON says, 
is not legal evidence of the fact. 

For the error in this single particular the jodgment is re- 
versed, and a ven/lre de vlovo awarded. 

PER CUBIAN. Judgment reversed. 

Doe on the demise of J E R E M I A H  BASON vs. J O H N  HOLT. 

T h e  words of a will'" to the dnly proper use and behoof of my daughter, Marga- 
ret," who is a feme covert, do not of themselves secure to  such feme covert a 
sole and separate eotate, so as to deprive the husbarid of his marital rights. 

ACTION of EJECTMENT, tried before Drcs, Judge, at the last 
Term of Alamance Superior Court. 

The lessor of the plaintiff claimed title under the will of 
Joseph Bason, which contains tliu following clsuse, that is, 
"I give and bequeath and demise to my son, Jeremiah Eaeon, 
his heirs and assigns, a nlzlre and colt, cow and calf', and wheel, 
one bed, liousehold and kitchen furniture, sheep, cattle, hogs, 
and all the personal property bong1:t by me as belonging to Mar- 
tin Whitoett, placed by rue in the possession of my daughter, 
Margaret ; also a negro girl, na~ned Mary, and her increase, born 
or to be born ; also the tract of land bonght by me from the 
said Wl~itsett, whereon h e  resides, to have and to hold the mid 
property, real aud personal, to the only proper use and behoof 
of my daughter, Margaret, and a t  her death, equally divided 
among her children then living." 

The clefen'dant claimed the tract of land mentioned in the 
above extract, by virtue of a sheriff's sale, under a judgment, 
kc., against Austin Whitsett. 

The case sent to this Court, concludes in these ~ o r d s ,  "The 
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only question was, wlletlier Aostirl Wliitsett, who is the hus- 
band of Uargaret mentioned in the will, lias such an interest 
in said land as could be sold under execution for his debts. 
I I is  I-Ionor, 3udge Dick, was of opinion, that he had not suoh 
an interest." To wliic11 instruction the defendant excepted. 

Verdict for the plaintiff. Judgrnent and appeal by defendant. 

Graluna, for the plaintiff. 
Norwood, for the defendant. 

NASII, C. J. The question arises under the nit1 of Jeseph 
Cason, deceased. The clause of t l ~ c  will is as follows: I 
give and bequeath and demise unto my son Jereniiali Bason, 
his heirs and assigns, a mare and colt, &c., property bongl~t 
by me as belonging to Martin Whitsett, p1ace.d by me in the 
l~ossession of my daugliter, Margaret, &c.; also, the tract of 
laud bought by me &om said Wl~itsett, wliercan lie resides, 
to have and to hold said pro pert^, both real a ~ i d  personal, to 
tlie only proper use and behoof of my said dangliter Margaret, 
and at her deatl~, equally divided among her children." Tlic 
land tlins devised was sold under an execution against Whit- 
sett and purchased by the defendant. Do t l ~  words, " to the 
only proper use and behoof of my said daughter Margaret, 6.c." 
deprive lier h sband ,  Martin Whi ts~t t ,  of his marital r i g l~ t ?  
W e  think tliat of tl~ernselves they do not. That a separate 
estate both in real and personal property rnaj7 be so conveyed, 
by either a deed or will, to a female, as to secure it from the 
eontrol of her lilrsband, and put it beyond the reach of hie 
creditors, cannot be denied ; but snch disposition is not favored 
by the law, and the words used in a will or deed, to have euch 
effect, must be "unequivocal and expressed in unambiguonr 
terms." X o  words of' art are, bowever, necessary: it will be 
sufficient, if, as above stated, the intention of the donor is 
expressed in terms sufficiently plain. Tile word "separate" 
is tlie appropriate word, but any otlwrs will do w11icl1 exprese 
tlie wliule legal idea belonging to the first. See Levin 6n 
Trusts, page 150. 
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This subject lias several times been before this court. Tbc 
case of 2ucliselZ v. TT'ntson, 2 Dev. Eq. 430, was a devise ; the 
words were, " all to be for her and her heirs' proper use :" the 
Court decided they were not sufficient to deprive the husband 
of his marital rights. In  Ashcraft v. Little and oih7,s, 4 Irs. 
Eq. 236, wliicll arose under a deed, the words were, "but  the 
said gift to extend to no other person ;" i t  was decided they 
did not amount to a separate estate in the daughter, the donee. 
I n  Endisell's case the doctrine is gone into largely, and the 
English autliorities esnnlinecl; among them, TVilLs v. Sayres, 
4 Mad. 409, and Roberts v. h)icer, 5 Xad .  491; this Court 
says " i t  was held that upon the force of t l ~ e  particdar words 
"lier use" or "her own" use, $c., no separate use could be 
implied ; for her own use and her proper use nieant the s a n ~ c  
thing, $c. I think no person can find a difference betweeu 
her own and h e r p r o p r  use." In  our case the words are, 'L tu 
the onlyp7oyer use and behoof &c." In Ashcraft's case, the 
strong words " to  extend to no other person," were iiot suRi- 
cient. Between the words " to her own p r o p r  use " and tile 
words "her proper use," there is no difference, they mean 
the same thing, and we have seen that the latter are not s u 6 -  
cient to convey a separate use to the female. 

But this case differs from those cited i:i this, that here the 
legal title was in a trustee by the terms of the will. IYhat 
would h a r e  been the decision of this Court, if, a t  the time of 
the making of the will, the devisee, Margaret, had been shown 
to be the wife of Whitsett, we do not consider. W e  have 
looked carefidly through the mill to find if the fact were so, 
and the case sent here is silent on that point. The only indi- 
cation upon that snbject is contained in the opinion of tlie 
court below, in n~hicll i t  is stated GLBrthur Whitsett, who is 
the husband of Nargaret, kc." It does not say he was, at  the 
time tlie will was made, and we cannot, as was said by the 
Court in Rudisell'a case, be governed by a meaning so defect- 
ively expressed. 

AS this h c t  did not appear, so far ae the record shclwg hie 
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Honor erred in holding that Whitsett had no such interest as 
mas the subject of an execution. 

Judgment is reversed for the error pointed out, and a vendre 
de novo is awarded. 

S T A T E  on rel. of I S R A E L  BROOKS us. WILSON GIBBS e t  al. 

A defendant in an.execntion paid the money to the sheriff who had the writ in 
his hands; the sheriff failed to make return of the money or process; a secolld 
execution issued upon which the defendant therein (the present relator) paid 
the money again: Held that he could not bring an action against the sheriff 
on his official boud for failing to make the proper return ; that rcrnedy inured to 
the plaintiff on the execution, and the relator's remedy was to have the second 
execution set aside on motion, or sne plaintiff in the execution for money had 
and received as having been paid under a mistake. 

ACTION of DEBT, tried before his Eonor Judge GALDWELL, at  
the Fall Term, 1854, of the Superior Court of Hyde county. 

A verdict was taken by consent, subject to the opinion of 
his Honor upon the case which is recited in the opinion of 
this Court. The Court below, upon consideration of the case, 
being of opinion with the defendants, ordered the verdict to 
be set aside and a non-suit to be entered. 

S?i,nw, for plaintiff. 
Donnell, for defendant. 

NASII, C. J. There is no error. In  1850, an executjon 
came to the hands of the sheriff of IIyde, on whose official 
bond the defendants were sureties, at the instance of one 
Young, against the relator, who thereon paid the sheriff three 
hundred dollars. The writ was never returned, nor the money 
paid into the oEce, nor to the plaintiff in the execution. The 
sheriff of Hyde died, and after his death, another execution was 
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issued against the relator, upon which he again paid the money. 
The action is on the official bond of tlie deceased blieriff; tlie 
breaches assigned, that he did not'pay to tlie proper person the 
money received, nor retnrn the writ. The relator lias miscon- 
ceived his action ; he might have maintained an action against 
Young, the plaintiff, for nioney had and received to liis use as 
having been paid by mistake. When the sheriff of Hyde  
received the money on the execution, the latter was discharged 
and he had no further claim upon the relator, in relation to it, 
and Young comnitted a tort or wrong in having issued the 
second execntion. If a sale of the relator's property had taken 
place under the second execntion, the sale would have been 
void arid the purchaser would have acquired no title under it. 
Xt~rr*eZl v. Aober.ts, 11 Ire. 42-1. 

The first execntion was discharged and the debt paid. The 
relator paid the amount the sccorid time in liis o r n  wrong. 
When it issued, lie might have stopped it by a motion in  the 
Court from which i t  issued, or by az~dila querela, which is  
tlie appropriate remedy where tlie party lias no claim. H e  has 
no claim against tliese defendants. Such an action might have 
been brought by Young, for i t  was an injury to him, that the 
sheriff made no return to Court, nor paid the anioui~t received, 
to him. 

PEG CEEIAM.. Judginen t affirmed. 

WILLIAM H. WIXDER W. PENELOPE S M I T H  e t  nl. 

Where one constrnction can be put on words in a will (in themselves extremely 
vague and indeknite) which will give operation and effect to the intention of 
the testator, that construction will be adopted, rather than the whole purpose 
of the will should fail. 

ACTION of COVENLIT tried before his Honor, Judge CALD- 
WELL, a t  the Spring Term, 1855, of Wake Snperior Court. 
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The following case was agreed and submitted to tlie Superior 
Court. 

The defendnuts, by their deed of bargain and sale, executed 
on 20th of April, 18.54, bargained and sold to the plai~itiff, 111s 
heirs and assigns, certain land$ and real estate lying in tlie 
county of Wake, being the same mentioned in the th la in tiff's 
declaration, and in, and by the said deed did covenant, among 
other tliings as follows : " Tliat thoy, tile said Penelope Smith 
and Nary A. Smith, or one of tlieln, at and in~niediately be- 
fore tlie time of the sealing and delivery of these presents are 
or is lawfully, absolutely, and riglitfully seized of agood, sure, 
perfect and indefeasible title and estate in fee simple, in pos- 
session of and in the premises herein before by tliese presents 
granted and sold, or ~rientioned, or intended so to be, and 
every part thereof, witl~ont any rnanrier of remainder or re- 
maindcrs over or other matter or thing whatever," and also 
ns fullows, tliat is to say " that tiley the said Pene1ol)e and 
'Mary, or one of them, uow have or Imth a good ~ ig i i t  and title 
and lawfnl power and autliority to grant, bargain and sell the 
said premises, and every part tliereof, unto and to the use of 
tlie said Winder, his heirs and assigns, according to the true 
nienniug of tliese presents." 

The only tiile claimed or set u p  by the defendants, or eitlier 
of tliem at the date of these covenants, was as devisees under 
the will of Richard Smith, the late husbancl of the defendant 
Penelope, and fatl~er of defendant Mary, which is as follows : 

"I, lZicliard Smith, of the city of Raleigh, county of Wake, 
and State of North C:wolina, being of sound mind and mern- 
ory, do make and ordain this to be my last will and testament, 
as follows, viz : to wit: 

"Item, 1st. I t  is my will and desire that the wlinle of ~ n y  
estate, both real and personal, be divided betyeen my wife 
and daughter Nary  h n  Smit11, as tlie lams of the State have 
and are mado and provided, believing that tllose laws make 
as  equitable and fair a division as I can make, with the follo~v- 
ing proviso and exceptions, to wit : 

"It is my mill and desire that my wife, Penelope Smith, 
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who will be entitled to one-third of all tlie personal estate to 
her  and her heirs forever, and lier third, or  dower, of all the 
renl estate during her natnrnl lifc. 

" Itern 2nd. I also give and bequeath to her, to do  as she 
pleases widi, one equal half of all the nett profits of my estate 
both 1m1 and personal, for her rnniritenance and support as 
long as she lives and may require it. 

I tem 3rd. I give and bequeath to my danglitcr Mary Ann  
Smith, who will be entitled to the other two-thirds of all n y  
estate, hot11 renl and personal, t l ~ e  other one equal lialf of' all 
the nett  profits of my estate both renl ancl personal, for I ~ c r  
n ~ n i n t e ~ l m c e  and snpport. The c:we and  ~nanagement  of 
w11icI1, n l ~ d  collections of the sanle, is to be l m d e  by  Lcr nio- 
thcr, : ~ n d  not to be paid over to her until i t  is collected, tinles3 
her mot l~c r  cliooscs to do so ; whieli I leave to her discretion. 

" Iteln 4th. I give and beqneatli to 111y daugliter, M:i13- 
A n n  Snlith, all the rest arid residue of iny estate, both rexi 
ancl l~ersonal,  as the lit\rs of tlie State allows, and not given 
away in eitller of tliese i t e m  of my will above ; with the fol- 
lowing proviso and csceptions, intended by me for her special 
benefit :mcl protection: that is, slie is to have tlie one-third of 
her  purtion, if she requires it, for her support and ~ilaintenancc 
and to (10 as she pleases with ; tlie other two-thirds only I lelltl 
her, in trust, to be ~ n a n a g e d  by the Connty Conrt uf JJTnlic, 
and Sn1)erior C'onrts, and Courts of Eqnity of said county, ;is 
trnstees for her a r ~ d  11cr I~ei rs  forever, allowing to her and her 
heirs t l ~ e  nett  income of the said two-thirds aforesaid, after 
the dece:\se of her uiotlier : and it' the Conrts aforesaid ehoul~l 
not act in the capacity of ;L trustee, as before desired, then it 
is my will and  desire fbr either of the said Conrts to a p p o i ~ ~ t  
some safe and conipetent pcrson or persons, from time to tiin?. 
to act  as tnistec, and t l ~ c  Court is to makc sue11 order a l ~ d  rlc- 
w e e  as to tlictn lnny appcnr fkiir and proper, and  nay require 
snch securities of the  said trustee as to them may appear 
proper;  and if sucli trustees are  appointed they a re  not per- 
mitted to diminisli but  is to remain as a separate ancl specinl 
and trust fund for lier benefit and  her heirs forever, (slie re- 
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ceiving the nett profits after the decease of her mother, as 
mentioned in another clause of the will) for and daring her 
natural life, arid t l~en  to sucli of her cliild or children as she 
may have or leave surviving her. I do not make this provision 
to deprive lier or lier liusband, if she marries, from the free 
use and enjoylnent of the frnits of my labor and industry, but 
to provide, as far as I can, for her and her children against 
any misfortune that ~niglit  happen, and which I am legally 
aclvisecl is proper. 

L L  Item 5th. Tlie wl~ole of my estate I wish to be kept as 
much together as tlie natnrc of the case mill admit ; thougli I 
~nal ie  no positive item to tliat eEect, and the wllole of lily ser- 
vants to be treated we11 and provided for, except such as may 
become refractory and unruly, and if so they may be sold. 
It is my firet request that all wy just debts be first paid, out 
of the first avails of my estate : having been careful to keep 
out of debt, i t  is m y  wish to owe little or nothing a t  my de- 
cease: but no doubt s o ~ n e  small clinrges, or debts, will have 
to be paicl,.wl~icli mag be puid out of any monies I lmre a t  
the tilnr of my decease. JVritteii by lnyself arid pronounced 
by inc to bc tuy last will and testurnent, and signed in my 
owniproper lmnd-writing, and preferring not to have any sub- 
scribing witnesses, as the law yrovidcs as good or better proof 
uf any person's 11and-writing nlaliiug a will. Ant1 I file this, 
n ~ y  will, among iny most valaable p:ipcrs, 1.eroking m1c1 dis- 
a~innlling all, or any otller will nmlc by n~c., if any slloulcl 
apptxr, and pro~iouncing this to be my last and lily only will 
and testitnlent. Given under lily 11itnd and seal, 10th Oct. 
lS51," k c .  is S~C;NI:D ASD SEALLL)." 

''CODICIT. TO TIITS XT WILT, : 

" I t  is my wish and dcsirc, that the black lead pinnibago 
mines, which I own now one- ld f  of, may never be sold but 
liept in perpctnity for my estate; but s o ~ n e  small part or parts 
of the land t h t  limy not be material to keep, may be solcl, if 
necessary, but no part or parts of the niines. Oct. 10,1851. 

" SIGNED." 
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"Item. I hereby appoint my wife executor to this n ~ y  last 
mill arid testament, and request her to call in such friends to 
aid her as she inay find desirable. Oct. 10, 1851. 

" SIGNED AND SEALEL)." 

And  i t  is agreed "that if, by the above will, a good and 
indefeasible estate in fee simple was devised to tlie said Pen- 
elope and Mary, or either of them, so as to amount to a 
performance of the covenants, then a judgment of non-snit b e  
entered, otherwise, judgment to be for the plaintiff, and an  
inquiry of damages to be awarded as upon a jndgtnent by  
nil dieit, or non sum ir~fom~atus." 

Upon consideration of the premises, his Honor, being of 
opinion with the defendants, gave judgment of non-suit.* From 
which plaintiff appealed. 

Bccdger, for plain tiff. 
Miller, for defendants. 

BATTLE, J. Tlie question presented by the case agreed, 
depends for its solution upon the construction of the will of 
the late Ricliard Sn~itli. The devisor was trianifestly i n o p  
concilii, and his will requires all tlie aid wliicl~ can be derived 
from that consideration, to enable us to carry out his presumed 
intention. 

Lool~ing at  the whole will, and endeavoring to give effect to 
every part of it, as i t  is o u r  t lnty to do ( 0 z u e n  v. Owen, Busb. 
Eq. 121. Cheeves v. Bell, 1 Joties' Eq. 234) we are led to the 
conclusion that by the fourth clause the devisor has given to 
his dangliter, Mary Ann, an estate in fee in all his real estate, 
subject to tlie dower of lier mother therein, with an executory 
devise in fee, in two-tliirds thereof, to lier children, sliould she 
marry and die leaving issue. The devise is, in form, rather a 
gift to her for life, with a contingent remainder in fee to her 

I t  is due to his Honor, Judge Caldwell, to say that thisjudgment was strictly 
pro forma, and was rendered at  the urgent request of both counsel, without thero 
being the slightest opportunity for examining the case. 
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children, and upon default of children, remainder to her and 
her heirs; but the legal operation ancl &'eet of i t  ie as we 
have above stated. Tlie construction which gives an execu- 
tory devise to the children of his daughter is admissible, aud 
is adopted, because it is the only nieans bjr which the manifest 
interltion of the devisor to provide for them, can.be carried 
in to  effect. The alternative, contended for by tlie defendant's 
counsel, of declaring that tlie latter portions of the clause in 
question are too vague and uncertain to be allowed to operate, 
we do not feel at  liberty to adopt, while effect can in any way 
be given to them. Amidst their darkness and obscurity wo 
curl yct see light enough to enable us to fhsten upon the estate 
given to the daughter, a provision for her children, should she 
ever marry and die leaving any sl~rviving her. 

Our  opinion therefore, is, that there was a breach of the 
covenant contained in the deed under which the plaintii? 
claims. Tlle judgment of the Superior Court must be reversed, 
and judgment given here f ~ r  the plaintiff, according to the 
case agreed, and this mast be certified to the end that he may 
have a n  enqniry of his damages. 

PER CUBIAX. Judgment reversed, and judgment 
for plaintiff. 







CASES AT LAW 
ARGUED AND DETERMINED 

IN THE SUPREME COURT OF NORTH CAROLINA, 

AT MORGANTON. 

A U G U S T  T E R M ,  1 8 5 5 .  

THE STATE vs. MARION WOODY et al. 

A n  indictment for on affray which simply charges that  defendants did make on 
a f i y ,  without stating in what  manner or by what acts, is defective. 

THIS was an INDICTIIENT for an affray, tried before his Honor 
Judge MANLI-, at the Spring Term, 1855, of Aslie Superior 
Court. 

The sole question in tlie case, arose upon the sufficiency of 
tlie following bill of indictnient : 

" State of North Carolina, 1 Superior Conrt of Law, 
Aslie Connty. j Fall Term, lS.55. 

"The jurors for the State upon their oath prcsept, that John 
King, Narion Woody, and Alvis Clerins on the 1st day of 
September, A. D. 1S58, with force and arms, at and in the 
county of Aslie did unlawfnlly asseii~ble togetl~er to disturb 
tlie peace of the State, and being so then and there unlnirfnlly 
assembled together, did malie an aflray, to the terror and dis- 
turbance of divers of the good citizens of the State and its 
laws, to the evil esaniple of all others in like case offending 
and against the peace and dignity of the State. 

" SIGNED." 
One of the defendants submitted and mas fined at a former 
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term : tlie others were regularly put upon their trial at  this 
term and being found guilty, a niotion was made in arrest of 
judgment for tlie dcfccts on tlie face of the indictment. 

I l i s  IIonor refused to arrest the judgment, and liaving pro- 
nonnced the  same, the defendant Woody appealed to this 
Court. 

Attorney GeneraZ, for the State. 
-- , for the deferidaut. 

UAI-TLE, J. The question arising upon tlie appeal of tlie 
defendant, is mhetlier tlie indict~ncnt, upon wl~icll he was 
convicted of an affray, is sufficient to sustain the judgment 
tvhicll was pronounced against him. "Every offet:se consists 
of ccrtain acts clone, or oruitted under certain circunistances, 
and in an indictment for the cd'ense, it is not suficieut to 
charge the defendant generally with liaving colnniitted it,  
as that lie murdered J. G. or stole the goods of J. S., or com- 
mitted burglary in the lionsc of J. S. or tlic like ; but all tlie 
facts and circutnstances constituting tlie offense must be spe- 
cifically set forth." Arch. Crirn. Plea. 41. 

There are some exceptions to this role, ?ounded upon tho 
natare of the offenses: Thus, "1. A man may Le indicted 
for being " a  common barretor" without clctailing tlie particn- 
lars of the barretry. 2.. A wornan may he indicted for being 
8 ~ c ~ ~ r ~ ~ r n ~ n  scold," ~vithont detailing the pnrticnlars of her 
conduct. 3: A person n ~ a y  be indicted for 1;eeping a common 
gambling honse, or bawdy house, witliout stating the circum- 
stances wliicli it may be neceseary to give in evidence to show 
that i t  is a liouse of tllat description. 4. I n  an indictment 
for the soliciting or inciting to tlie comniission of a crime, or 
for aiding and assisting i n  the cornmission of it, it is not neces- 
sary to state the particulars of the ~nciternent or solicitation, 
or the aid or assistance. In  all other cases, every f;rct or cir- 
cumstance, wliicli is a necessary ingredient in the offense, must 
be  set forth in tlle indictment." Ibid 41, 42. 

An affray is defined to be a fighting of two or more persons 
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in a public place to the terror of the citizens: &ate v. Allen, 
4 Hawks' Rep. 356. This definition does not i~iclude every 
instance of an affray, as one person alone may be guilty of i t  
by publicly riding or going armed offensively, to tile ternor 
and alarm of the peaceable citizenspf the State. See 1 Iianrk. 
1'. C. ch. 63, see. 2, 4 ;  but it is sufficiently conlprehensive to 
embrace the ease now before us. An essential ingredient ill 
tile offense, as thus described, is that it is committed in a public 
place. I f  tlie fighting be in a private plaee, it is an assault 
and battery merely, and not an affray ; Bttate v. Allen nl6 i  su- 

p ? ~ .  Arch. Crin~.  Plea. 451, citing 1 1Iawk. P. C. &. 63, 
sec. 1. 

I t  appear3 from this, that the indictment must charge a 
fighting or a being arrayed in a warlike mariner in sornc public 
place, as in  n public street or highway, and, so are the prece- 
dents. Arch. CI'. pl. 450. 

If' the inclictrnent charge that the parties " to, with an(] 
against each other, did fight and m a l e  an ufrny to the nui- 
salloe of the citizens," mithont stating tllat it was in a public 
place, they may both, or one alone, be convicted of assault 
and battery : See S'tde v. A l l m  u6i suyra. I t  follows fronl 
this that the present indictnlent cannot be sustained, because 
i t  omits to charge tlie facts and circumstances necessary to 
constitute the offense either of an affray or of a mutual assault 
and battery. 

Judgment arrested. 
PER CURI~LV. 

$ 

S T A T E  us. B. FV. BELL. 

T h e  sale of a quart of epirituous liquor, under an agreement that the seller was 
to retain it in a separate vessel, and the buyer to have access to it when he 
pleased, under which agreement the buyer drank the vibo!e at  various time%, 
(there being no finding that  it was an artifice to evade the  Statute) is not 
within the  A c t  of Assembly. 

IXDIGTNENT for retailing spirits by the small measure, with- 
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out a license, tried before his Honor J ~ ~ d g e  SAUNDERS, a t  the 
last Superior Collrt of Macon county. 

At tomey  General, for the State. 
IEZZiams, for the defendant. 

NASII, C. J. The defendant is indicted for selling spirits 
by the retail without having a license therefor. Cunningham 
purchased of him a quart of spirituous liquors, for which he 
paid liirn tlie price, and it was agreed that the spirituous liquors 
sliould be put into a decanter for tlie purchaser, who should 
be a t  liberty to drink it by the glass as lie might call for it, 
and under this arrangement Cunniugham dlbanli up tlie quart. 
1 3 s  Honor n-as of opinion that tile defendant violated tlie Act 
under which he was prosecuted. In tllis opinion me do not 
concur. 

Tlie Act creating the offense provides against retailing 
" sp i r i t~o i~s  liquors by the s~nnll measure, that is to say in 
quantities less than a quart without a license." I n  the case, 
State v. Eirlzham, 1 Ire. Rep. 384, the Conrt said, if the con- 
tract between the parties had been tlmt the seller should de- 
liver n quart of spirits, which pa~ t i cu l a r  p a l $  should there- 
upon become the property uf the purchaser, although tlie seller, 
by agreement, x a s  to retain i t  fir the purcl~aser, so as to be 
used by the latter, from time to time, as lie might require, we 
suppose that such a contract (unless perhaps it were found by 
the jury that there was an intent thereby to evade the statute) 
lnust have been held to be a contract for tlie sale of a quart. 
In the case now under consideration, the particular quart be- 
came the property of tlie purchaser upon t l~e  price being paid : 
it was placed in a decanter separated from the rest of the spi- 
rits, to be used by the purchaser at his pleasure, and he might 
at any time have taken away the whole without the consent 
of the seller, and either carried it home or deposited it else- 
where. His JIonor belov did not avail himself of tlie doubt 
expressed by the Court in Kirkham's case : he did not leave it 
to the jury to say whether the contract between the parties 
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was made with a view to evade the statute : that question is 
not before us, and we express no opinion upon i t :  but his 
Honor held that the facts proved in the case brought it within 
the operation of the statnte. In this there is error, and a 
venire de novo is awarded. 

PER CURIAM. Judgment reversed. 

S T A T E  to the use of A. C .  S U T T O N  us. J. R. A L L I S O N  et aI. 

A sheriff by his return that  he has levied upon the property of the d ~ f e n d o n t  in 
nfi. fa. is estopped to deny the  truth of such return. 

A sheriff can, and when necessary should summon the power of the county to 

aid in the execution of final process. 

ACTIOX of DEBT upon the official bond of the sheriff of Hay- 
wood, tried before his Honor Judge PERSOX, at the last Fall 
Term of Nacon Superior Court. 

The breach assigned in the declaration was the failure of 
Allison, the sheriff, to collect a debt of the plaintiff. The 
plailltiff had in due time placed in the hands of Allison a$& 
ffficias in his favor, against one Hunter, which was returned 
by the defendant, that he had "levied upon a horse and wagon." 
The defendant proved by a witness, that t l ~ e  property was not 
present when the entry was made, but was then in the county of 
Macon : that Hunter had assented to the levy and gave the 
sheriff a forth-coming bond, for the delivery of the property 
on the day of the sale, which was forfeited. 

The defendant's counsel insisted, that a levy, made under 
these circumstances, did not vest the property in the sheriff, 
and did not make him liable to the plaintiff for its value. Eut 
the Court held the return was conclusive against the sheriff 
as to the levy. To which the defendants excepted. 

I t  was in evidence, that Allison and IIunter and seven other 
persons, were present together in the county of Baywood 
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while this $. fa. mas in the hands of the defendant, Allison, 
:md that IIunter had with liim there, horses and other property, 
liable to execution : but there was evidence tending to show 
that the sheriff conlcl not, alonc, have seized the property and 
taken it out of the possession of Eunter ,  without enclanger- 
in: his life or exposing l~ilrlseif to great personal harm. 

The Conrt chai*ged that Allison had a riglit, and it mas llia 
rluty, to summon tlie bg-standcrs to assist liirn, and if with 
their assi3tance he could have seized the property, witliout 
endangering his life or incurring the risk of great bodily harm, 
lie was bound to do so, and liis failure to sulnrnon tlie by- 
danders was n want of diligence, which made him liable to 
the plaintifY. To which tlle defendant again excepted. Ver- 
clict for the plaintiff. Judgment and appeal to this Court. 

J, /.ST? l f i ~od 'n  anc? Bnater, for the plaintiff. 
,A". 1TT: ITTooi7$n mid Gaither, for tlie defendant. 

PEAISOX, 3. W e  COIICIII- with hi8 Honor, for tlie reason8 
given by him, upon both the questions presented in the case. 
Thc legal effect of a return, made by the sheriff "levied up011 
property of the defendant," is to preclude the plaintiff fro111 
taking any further action, because the jndglnent is satisfied 
by the levy, unless the debtor afterwards has the use and l e n -  
efit of the property : such being its legal effect, and being 
M solemn ofricial act made on oath, it amounts to an estoppel 
which, as Lord COKE espresses it, c b  shutteth a man's mouth 
fisorn speaking the truth." An officer may ~otnetimes obtain 
leave to a~nerxl, or to strike out tlie return, and make another, 
as when thc property levied on turns out not to belong to the 
debtor, and is jucliciallg. ascertained to be the  property of a 
third person. Cut w i d e  kl~e return stands, and affects the 
l'laintiff as stated above, it is proper that the sl~erin'sllall not 
be heard to say, or to prove, that, i n  fact, Ile did not do  what 
by his return he said he had done. In  this point of view, the 
fact that the sheriff 11olds a fortllcolning bond, to which lio 
:nay resort for an indemnity, lias some force : should he sue 
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on tlie bond, he, in his turn, will have the benefit of the doc- 
trine of eatuppel, and nlay "sliut the rnoutl~" of the obligors 
by tlieir own deed, and prcvcut tlletii f'rum saging, L' there was 
no levy, innsmocli as tlie property was not in tlie slieriiY's / 

connty, and could not be levied on." T l ~ e y  are c.oncluded as 
to this n~nt te r  by their deed. 

Tlie an t l~o~i t i es  cited up011 the second poiiit establish, that 
a sheriff is not required on niestie process, in a civil snit, e'. e., n 
~ ( p l n s  ad ~es l~o~~deudu i~ t , ,  to sun~inon tlle p m s ~  conzitatu~, 01' 
c d l  out tlie power of the conntp. The reason is, tlltlt as tlle 
party is allowed to give bail, it is prcsnuled the ofricer will 
have no occasion for tile aid of the power of the outlrity : for 
this re:isc)n " rescue" is a sufficient r e t ~ ~ r n  to mesiie process. 
Upon n~esrie process i n  crimiual yroceeiliugs, and upon final 
process in civil suits, tlie law is otllerwise ; for the same rea- 
sons do not apply. Slate! V. A~1,7$~ld, 2 I Ia \v l i~  246, deciclcs 
that up011 a 3. fa. tllc oficer has no riglit to force open an 
outside door of t l ~ e  defendsnt's dwclling Iionse : this is pnt on 
the ground that it is his castle; and the decision i n  no wise 
tends to prove, that upon a $. fa. the slieriff is not required, 
if it becomes necessary, to call out tlie power of llis county, as 
in  otller cases of " final process." Upon a ca. sn, a sheriff' has 
no right to force open all outside door of the defendant's dwell- 
ing house, b n t  he is required, if tlie def'endant resists, to call 
out force enongli to arrest him. 

GEORGE W. MILLER vs. R. A. BLACK. 

An actiun may Lc maintained in thia State, though both plnintiff and defendant 
arc citizens ~f ot!~er States. 

A plea in abdtcment that the pl~intiff is a citizen of one of the States  of t l i i~  
Un~on  other than North Caro!ina, and that the defendant is not a rosident of 
the county where the suit is brought, but is n citizen of another State, it not 
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being alleged in the plea that the contract sued on was not made i~ North 
Carolina, on demurrer, will beoverruled. 

APPEAL from the Superi~r Court of Cleaveland, at Fall 
Tern], 1854. 

PLEA IN ABATEMENT to a writ to which the plaintiff filed a 
general demurrer-Joinder in demurrer. 

The facts of the case appear from the opinion of the Court. 
On the argument of the demurrer below, his Honor, Judge 
PERSON, being of opinion that the plea was insufficient, sus- 
tained the demurrer and adjudged that the defendant anewer 
over. From this judgment defendant prayed an appeal which 
was allowed. 
. 

Larnder and Bmter, for plaintiff. 
Guion and Hoke, for defendant. 

NASH, C. J. The pleajn abatement sets forth, that a t  the 
time the writ in this case issued, the plaintiff was a citiaen of 
the State of Tennessee, and that he so continues, and that the 
defendant was, rand is a citizen of the State of South Carolins. 

The case presents simply the question, whether one cititien 
of the United States can sustain an action against a oitizen 
of another, in a State where neither lives? 

The Act of the General Assembly of this State, regulati~g 
the bringing of actions, has no relation to a case such as this ; 
but is confined, mainly, to actions between citizen and citizen. 
To many purposes, the citizens of one State are citizens of 
every State in the Union : they are not aliens, one to the other; 
they can purchase and hold, and transmit by inheritanoe, real 
estate of every kind in each State. I t  would be strange indeed 
if a citizen of Georgia, meeting his debtor, a citizen of Massa- 
chusetts, in the State of New York, should not have a right 
to demand what was due him, nor be able to enforce his de- 
mand by a resort to the Courts of that State. 

I t  is said that the Federal Court is open to him: That is 
so, provided the sum claimed is to an amount authorizing the 
interference of the latter court, to wit, $600. What is to be- 
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come of those numerous claims falling short of that amount? 
Must a citizen of California, to wlionl one, a citizen of Maine, 
owes a debt of $490, go to Maine, and bring his suit there, or 
wait till lie catches him in California? We hold not; but 
that the courts of every State in the Union, where there is no 
statutory provision to the contrary, are open to him to seek 
redress. We possess one con~mon country, and, to many pur- 
poses, one comnmn goverrrment. The case of Stramburg I-. 
Heckman, 1 Busb. Rep. 250, to wliich our attention has Seen 
drawn, was Letween two foreigners; the Court in sustaining 
the demurrer to the plea in  abatement, state, that i t  did not 
appear in the plea, where the contract, sought to be enforced, 
was entered into, whether in a foreign country, or in this 
State, and thereupon the demurrer was sustained. If the 
principle enforced there, between foreigners, is to be applied 
to the citieens of different States of the Union, when seeking 
to enforce a contract in the courts of a third, then the plea 
here is defective : there is nothing in it to show that the con- 
tract was not made in North Carolina. 

I n  England a contract made in a foreign country may be 
enforced in the courts there, by the parties to it. Delavidge 
v. Viama,  1 Barn and Adol. 284, Story's Oonf. Laws, sec. 
538 to 542 and to 554, There is no error. 

PER CURIAM, Judgment affirmed. 

F. A. WBAVER bs. J. M. HAMILTON. 

A justice of the Peace who grants an appeal tocourt ,  from a judgment which 
h e  has rendered, and takes the required security, but afterwards defaces the 
appeal bond and fails to return the papers to the Court to which the appeal is 
taken, although guilty of a m~sdemeanor, is not liable to be punished for a 
contempt of the Court. 

Costs cannot be adjudged on a rule for a contempt, unless there be a judgment 
finding the defendant guilty of such contempt. 

RULE served upon the defendant to show cause why he 
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should not be held ih CONTEMPT of tlie Court : Heard before 
his Honor, Judge PERSON, at the Fall Term, 185-1, of Rntlier- 
ford Superior Court. 

The rule was granted on the following affidavit: 
" F. A. Veaver  maketh oath, tlmt on Stli day of February, 

1854, or thereabouts, lie recovered a judgment before J. N. 
I-Iamilton, one of the Justices of the Peace for the said county, 
against Eobert Dobson for tlie sum of $15, or tliereabonts : 
that thereafter, on or about the 19th of February, 1664, the 
defendant, within ten days after tlie rendition of said judg- 
ment, being dissatisfied with the said judgment, prayed an 
appeal to tlle Superior Court of Lam, of said county of Ilotli- 
erford, which was allowed, and p v e  as his sureties for said 
appeal, A. J. Ihmiltonf Thomas Green and Wm. 11. Foster; 
who becarne bound as sucli in due forin of law ; tliat saicl 
judgment and appeal were then left in tlle possession of the 
said J. M. Ha~nilton, justice as aforesaid( wliose duty it was to 
return the sanie at this term of this Honorable Court, to wliicli 
the same is returnable. This affiant further s-wears, tliat said 
appeal has not been returned by the saicl J. 31. lIarnilton, but 
he retains the same in his hands, and refuses, as aEant is in- 
formed and believes, to return the same into this Court and 
hare  it entered of record : That affiant is informed arid be- 
lieves tliat the said J. M. Hamilton, justice, &c., has peririitted 
and allowed the names of the said sureties to the appeal, to be 
stricken out and erased, after they had became bound as sure- 
ties, and has permitted, and allowed the said judgment, to be 
defaced and entries to be rnade thereon, contrary to law, and 
against the consent of affiant." 

Plaintiff filed another affidavit affirming the facts set forth 
in the above. 

The rule was granted by DICK, Judge, at Spring Term, 1854, 
and continued over to the Fall Term, 1864, of the same Court, 
when the defendant, liaving been served with notice, appeared 
and made the following retnrn : 

"Tliis respondent answering thereto, saith that it is not true, 
as alleged in the afidavit of the said Weaver, that he recov- 
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ered a judgment against Dobson, but on tlie 25th of February 
last, this respondent, as a Justice of the Peace in and for this 
county, rer~dered a judgment in favor of John Dill, to the use 
of the said Weaver, against Robert Dobson for $9 50 princi- 
pal, with interest from 8th of January, 18.52, and 4-0 cents 
costs. From tllia jrtdgtnent said Dobson prayed an allpeal to 
this Court (wliicli was allowed by this respondent) and gave 
for securiky A, J. IIamilton, T i ~ o ~ n a s  Green and TV. 11. Foster. 
This being clone, it was tlie purpose of respondent to return 
the said appeal, but being satisfied, from the representations 
of said securities, that they llacl sigl!cd tlie same nnder a mis- 
apprehension, they supposing that they were only bound for 
said Dobson's appearance two meek's thereafter, respondent, 
in  accordance with his convictio~~s of duty, struck out t l x  said 
appeal. 111 doins so, respondent tliougtit he was acting within 
the limits of liis judicial pokver, and intended only to measure 
out justice to tlie parties ; he intended no contempt of this, or 
any other conrt : he acted froln a sense of duty only, and fro111 
n desire to do' justice to all ; ancl he ~.espectfully subinits 
whether the rnle niade upon him, a t  the last term, is not only 
a reflection upon his judicial integrit~r, but in violation of all 
precedent, ancl a dangerous innovation upon the rights of an 
independent tribunal, bound under as lrigh obligations to dis- 
chargo its duties as tliis lIonoraLle Cvnrt? IIe admits the 
superior supervisory power of this Court, but the rtlode and 
manner of exercising this power, he hnnibly concludes, llas 
been misconceived in this case. AS a Justice of the Peace 
he is advisccl and insists that he llas as ample power to amend, 
alter or 1nodif:y t l ~ c  judg~ncnts and entries nlade by I~iln, as 
this TIonornble Court, and if he errs, as he may have done in 
this case, f r o ~ n  his anxiety to mete out justice to all concernecl, 
by writs well defined, ancl whose offices are well understoad, 
his acts rimy be ljroaglit up and revised arid corrected Ilere. 
As an  illustration : parties litigating here, have a right of a1 - 
peal in iixiny instances, to tIie Supreme Court: suppose a 
judgment rendered by your lIonor appealed frorn and an ap- 
peal bond esecuted, ancl afterwards cancelled, because of a 
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misapprehension of the sureties as to the nature of the liability 
incurred by them, or even from corrupt motives, to favor one 
of the parties, would this Court be answerable to this higher 
tribunal for a conten~pt ? Eespondent ventures the opinion 
that such a course would not be thought of, much less resorted 
to. The wual remedy by certiorari would be adequate for 
purposes of justice ; it is the course marked out by law, prac- 
ticed by every one and approved by the wisdom of ages, as 
the best mode of preserving the independence and integrity 
of separate tribunals. So in this case: If respondent has 
erred, the writ of recordari might have been sued, which 
would have sufficed to bring this error, legitimately, before this 
Court for revision : and if his error proceeded from corruption, 
lie could be reached by indictment or impeachment, and not 
by a summary proceeding for contempt, to be inflicted at  the 
discretion of one man, without the benefit of a trial of his 
peers, or the constitutional right of col~fronting his witnesses; 
but upon exparte affidavits-tho yunisliment~restricted by no 
law, but resting solely on the arbitrary whim of the Court: 
Under these considerations respondent submits, that this Court 
has overleaped its powers, and usurped a jurisdiction, danger- 
ous in its tendency, and violative of respondent's rights. 

LLAgain : by the act-of 1846, the power of this Court, to at- 
tach for contempt is defined and restricted : Pour respondent 
has not been bronght within its provisiol~s by a single allega- 
tion made in plaintiff's affidavit or rule : on the contrary, the 
facts upon which this rulo was granted, show, as he is advised, 
that he is not amenable to this Court in this proceeding. 
Wherefore, he prays to be hence dismissed, with costs, for this 
illegal proceeding against him. 

" JOHN BAXTEE, Attorney." 
" Sworn to by the defendant." 

Upon argnment of the case the Court adjudged that "the 
defendant pay the costs in this case, to be taxed by the clerk, 
and that he be discharged." 

From which judgment the defendant appealed. 
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Avery, for plaintiff. 
Baxter, for defendant. 

NASH, C.  J. The doctrine of contempt is regulated in this 
State by statute. Before the year 1846, they were undefined, 
and left very much to the discretion of the court presiding. 
Under such circumstances, i t  is not at all to be wondered at, 
that many acts were considered as contempt, and punished 
as such, which, in the eyes of tlie public, were looked upon 
as harmless in themselves, but as exhibiting an arbitrary spirit 
in judicial oficers. The necessity of this power, however, is 
felt and aclnowledged by every one, who values tlie indepen- 
dence of the judiciary, or its wholesome action. If it were 
not in the power of the court to punish individuals, who, by 
noise or otherwise, interrupt its proceedings, its business would 
be impeded-the majesty of the law defied, and the court 
nltimately brought into contempt. Needful, then, as the 
power ta  punish f'or contempt is, to every court, mixed up as  
it is in its very being, it is proper and right that the courts 
should have, as far as possible, some sure guide to regulate 
their course. No well-minded judge desires to be burthened 
with discretionary powers: at least, no further than is neces- 
sary to the proper transaction of the business before him. I n  
the year 1846, the Legislature of the State turned its attention 
to the subject, and defined the limit within which the power 
to punish for contempts should be exercised by corlrts of jus- 
tice. In the 1st sec. of the 62 c l~ .  it is enacted that "The 
power of the courts to inflict summary punishment for con- 
tempt of court, shall not, hereafter, extend to any causes 
except the misbehavior of any person or persons in the pres- 
ence of the said court, or so near thereto, as to obstruct the 
administration of justice, the misbehavior of any of the officers 
of said court, in their official transactions, and tlie disobedience, 
or resistance by any officer of the said court, party, or juror, 
witness, or any other person or persons, to any lawful writ, 
process, order, decree or command of the said court." In  the 
case before us, a judgment had been obtained by the plaintiff, 
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Weaver, before the defendant, who is a Justice of the Peace 
of 1Zutherfurd county, from wllicll tlle defendant in the jndg- 
iner~t prayed an appeal to the nest term of the Superior Court, 
and ewtered into bond with sureties according t.0 law. The 
appeal was not returned to Court, and a notice was regnlarly 
served on the defendant, to sliom cause why lie did not return 
it, aud also to show cause w11y he sllould not be held in e m -  
tempt for refusing and neglecting to make retnrn ns required 
by law. In liis return, the defendant states that a judgment 
to the use of Weaver was obtained beforc him against one 
Dobson, who being dissatisfied, prayed an appeal to tile Supe- 
rior Court of the coonty and gave three sureties, who, together 
with Dobson, exccrited an appeal bond. The return then 
states that the defendant being satisfied by the representation 
of the sureties, that they esecuted the said bond under a mis- 
take, erased their names froin it, fully believing lie had a right 
to do so; and believing, t l~a t  the clefe~~clant Uobson had not 
complied with the law, in giving bond and security thereto 
for liis appeal, lie considered the appeal incomplete, and that 
lie had no right to retnrn it to Court. 

I t  will be readily perceived that the cause or foundation for 
tlie charge against the defendant, here, for contempt, does not 
come within any of tlic clafises enumerated in the Act of 1846. 
The act corrrplained of was not committed in  the presence of 
the Court, or near thereto: the defendant is not an officer of 
tlle Court, nor lias lie rcfiised obedience to any lawful writ, 
l)rocess, order, decree, or command of the Superior C o u ~ t  of 
Ilutlierford, wliere lie was held in contempt. I t  is true, that 
the magistrate strangely nlistook llis duty, in  striking from tllo 
appeal bond the names of tho sureties. The bond mas an oE- 
cia1 one, in his custody, as an oficer of the law, and lie had, 
after it was duly executed, no more power to alter it, than he 
liad to alter or erase the judgment, or to erase any private bond 
wliicll had been entrusted to his custody by the owner of it, 
The present plaintiff liad acqnired, by its execution, an interest 
in it, of which the defendant could not, by his offioious and 
nnaiitl~orized alteratior: of it, deprive him. After the erasnre 
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by the defendaiit, i t  still remained an appeal bond, and the 
papers ought to have been returned by him to the Court : the 
violence, perpetrated by him upon tile official papers in his 
hands, was a misdeineanor, and may, under circumstances, be 
punished by ind ic tme~~t ,  bu t  not as a colltempt. The case was 
likened a t  the bar, to that of a sheriff, who, having collected 
money under an exccution, fails, or refnses to pay it into the 
office of tlie conrt: in such a case the oBcer has violated liis 
precept, which commands liim to return it to tlie clerk of the 
court, one of the classes enn~nerated in the Act of 1346. 

On belialf of the plaintiff, and in support of the allegation 
of the existence of the contealpt, i t  is insisted that the plaintifl 
could not snpport an application for a ~ecordnri, fur an appeal 
had been prajed far and granted. So far as ellforcing tlic 
claii i~ against Dobson and his sureties, was in  qnestion, the 
proper course was pursued by serving a notice upon the tlefend- 
ant  to return the papers. His  IIorior considered the condnct 
of the defendant to amount to a contempt of conrt, and that 
tlie costs of tile proceeding were a sufficient punishment. As 
there was no contempt of court, the defendant, under the gen- 
eral lam regulating costs, was entitled to his costs. 

PER Ccrmx.  Jnclglnent reversed and judgrnent for the 
defendant for cosb. 

L. 31. 1VILEY 6. CO. as. IV. 1,. J I c R E E  e t  al. 

Simply advising a debtor to run away, though the  advice be given to delay, k c . ,  
is not equivalent to aiding and ussisting, and will not sustain an  action under 
t h e  S ta tn t e  against t he  fraudulent removing of debtors. 

ACTIOX ox TIIE CASE for the frand~ilent removal of n debtor, 
tried before his Honor Judge Plmso-v, a t  the Fa11 Term, 1831, 
of Calclmell Superior Court. 

I n  March, in 1849, J. 0. Roberts & Co., o\red n debt clnc 
by note, to the plaintiffs, who were tnerchnnts, iiving n~lcl do- 
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ing business in the city of New York. The plaintiffs had sent 
their note for collection to an attorney, residing in the county 
of Burke. 

The plaintiff's attorney had made a verbal arrangement to 
receive from Roberts, claims on third persons, in lieu and sat- 
isfaction of this claim, but had only received such claims for 
a small part of the debt. A t  the time of the transaction, 
hereinafter stated, the attorney had gone from the c o ~ ~ n t y  of 
Burke on a temporary journey. Roberts, a t  this time, was 
residing in the county of Burke, and had been so residing for 
six months. 

About the 26th of March, in the year 1849, Roberts remov- 
ed from the county of Burke, secretly, and fraudulently, much 
indebted to others living in said county, as well as to the 
plaintiffs. I I e  was entirely insolvent. H e  had, at this time, 
no remunerating occupation, and no prospect of successful em- 
ployment in said connty. 

I t  appeared in evidence, that shortly after he had absconded, 
one of the defendants, who knew of his indebtedness, said in 
a conversation with the above mentioned attorney, who was 
complaining of Roberts' course, that Roberts had bcen dissi- 
pating and doing no good, and that all his friends thought it 
was best for him and his creditors, that he should go to Cali- 
fornia and acquire the means of paying his debts, and remark- 
ed, '' if you had been here, and seen how he was doing, you 
mould have advised that course too." 

Upon this the plaintiffs counsel insisted that he had made 
out a case nnder the Statute, and called upon the Court so to 
charge. 

But his Honor refused to give such instructions, and charg- 
ed that " merely advising Roberts to go, although with the 
intent to delay, hinder or defraud his creditors, was not suffi- 
cient to make the defendants liable under the Statute. To 
which plaintiff's counsel excepted. The verdict was returned 
for the defendants. 

There was another exception to the charge of the Court, 
upon the question, whether the plaintiffs were creditors in the 
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county of Burke 2 which, not being considered by this Court, 
need not be further noticed. Judgment for the defendants, 
and appeal. 

J. W. Woodjn, N, W. Woodfin and T. B. Caldwell, for 
plaintiffs. 

@adher, G u ~ o ~ L ,  Bgnum and Avery, for defendants. 

PEARSON, J. Tlie only point presented to us, is upon the 
exception to tlie charge. His Honor held, merely advising n 
debtor to leave the county, althongh with an intent to delay, 
hinder or defraud his creditors, did not make the defendant 
liable under the Statute. Tlie words of the Statnte are, " if 
any person shall remove, or shall aid, or assist in removing, 
any debtor out of the connty in  wliicll lie sIialI have resided 
for six montlis7 with an intent by such removing, aiding, or 
assisting to delay, hinder, or defraud his creditbrs, &c." The 
question is, does aduising a debtor to remove out of the county, 
come within the ~neaning of tlie Statnte, if the advice is given 
with an intent, t h t  by such removal, his creditors are to be 
delayed, &c.? In  other words, I know that A. is lnucli in- 
debted, and s'ay to him, " you can do no good for yourself or 
any body else by staying here, were I in your place, I sllouIcl 
leave the county and go some where else, although my cred- 
itors should be thereby delayed, kc., and could uot hare their 
writs executed, so as to take judgn~ents upon the ordinary 
process.:" in plain language, " were I in your place, I would 
run away, and let my creditors take care of themselves," do 
I thereby aid or assist A. in running out of the connty? 

Most persons are willing to give advice : some do it ofticious- 
ly ; but if called on to give aid or assistance, the subject is 
looked at in a different p i n t  of view. Advice costs nothing : 
it is but w o ~ h .  A 2  or nssistnwe, is the doing of some act 
whereby the party is enabled, or it is made easier for him, to 
do the principal act, or effect some primary purpose. If a 
debtor's object be to remove out of tlie county, and I let hint 
have my horse, or carry him, or his fhmily, 0:. his property 
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some distance on the way to the county line, in nly wagon, SO 

as to inake liis renioval tlie more easy, it is settled that tliis is 
giving aid and assistance. W e  suppose letting a debtor have 
money, whereby to enable him to hire a horse, or a wagon for 
these purposes, would amount to the same thing. But  we 
have never before heard it suggested, that mere words of ad- 
vice, no matter with wLat intent tliey are  usecl, can amount to . . gir lng aid or assistance in removing out of the connty, within 
tlie iiiear~ing of tliis Statute, I)y ~vliicli a third person is made 
liable to tlie creditor, not only for the darnage which he ac- 
tnnllp snstains, but for the wide debt., without reference to 
the aniouiit of the dainage. 

I n  tlie abselice of any direct autliority, the plaintiffs' counsel 
referred to the doctrine of accessories in criniinal cases; accord- 
iug to wl~icll, one who advises the commission of a crime, is 
liable as an accessory before the fact. Tlie analogy does not 
suppost the position, in aid of wliicli i t  was referred to ; on 
the contrary, i t  tends to prove that mere advice is not em- 
braced by the words ' aid and assist :' for tliu averment in re- 
grnrd to accessories is, " d i d  t l ~ e ~ ~  and there advise, counsel, 
abet, aid a n d  assist;" and as the Statute uses only the last 
two words, tlie inference from analogy is, that the operation of 
tlie Statute was not intended to be extended to all wlionl the 
rnle of the colnrnon law made liaLle as accessories before the 
fact : f ~ r  if SO, tlieJbmnula as well ns the final words of aver- 
ment would have been used. 

I n  regard to tlic qnestion reserrecl, wlietlier tlie plaintiffs 
could, under tlic circun~stances, maintain tllc action within tlie 
xileaning of the words, " sliall be liable to pay all debts wl~icli tlie 
debtor 111ily justly owe in the c o w t y  f'soni wllicli lie is so re- 
moved," we are iiot at  liberty to give an opinion, as a verdict 
ill favor of tlic clefenclnnts on the first point, tliere being no 
error in tbe charge, puts an end to tlic case. 
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MILLS HIGGINS as. GEORGE W. GLASS. 

-4 sheriff who has taken a bail bond, but fails t o  assign it, in conscquence of 
which he is held as special bail, and compelled to pay the recovery had against 
the defendant, may sue on the obligation thus taken, as a common law bond, 
and recover from the obligor (the intended bail) the amotunt recovered out crf 
him. 

ACTION of DEBT on a penal bond, tried before liis Honor Judge 
SAUNDERS, a t  the Spring Term, 1S55, of IllcDowell Superior 
Court. 

Upon tlie case stated in the opinion belo~v, his Ilonor in- 
structed the jury that the l~laintiff was entitled to recover; to 
whicli defendant excepted. Verdict for plaintiff. Judguient 
and appeal. 

A w r y  and Baxter, for plaintiff. 
Cuitiur*, for defendnut. 

N~srr, C. J. Tlie plaintiff, as slierifY of RlcIh~r-ell  county, 
had in his hands a writ against Wesley Barrett, a t  tlie instance 
of one IIiram Taylor, ~vliicli lie d~i ly  executed, and took from 
said Bwret t  a bail bond according to law, with defendant, 
Glass, as surety. Tliis bond the plaintiff neglected to assign 
to Taylor. Judgment was obtained against Barrett by T~tylor, 
and the latter, having fixed tlie plaintiff as special bail of Ear- 
rett, a judgment under a sci. fa. was obtained against him, 
which he  dnly paid. Tlie action is brought against Gllss, the 
surety on the bail bond of Barrett, to recover the amount of 
the jndgtnent so paid by the plaintiff. 

By  the Act of 1836, ch. 10, sec. 1, Rev. Stat., every officer, 
wlio executes a writ, is required to take a bail bond from t l ~ e  de- 
fendant and to returu it with the writ ; and by the 2nd section, 
lie is required to assign it to the plaintiff; in the same section i t  
is enacted, " every sheriff, or other oficer, f i l i n g  to nialie sue11 
assignment, sliall be deemcd, held and take11 as spccial bail, in 
tlie same rnanner as if no bail had been returned. Tlie plain- 
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tiff then, by Lis neglect in assigning the bail bond to Taylor, 
made himself qecial  bail, and was bound b p a y  to Taylor the 
amount of the judgment against Barrett. This failure, how. 
over, did not nullify the bond given by the defendant, as tke 
surety of Barrett, but simply rendered it a common law bead. 
By it, the defendant bound himself to plaintiff, that if Barrett 
did not discharge such judgment aa Taylor should recover 
against him, he, defendant, would pay it. 

The action is brought on this band as acolnmon law bmd, and 
there is nothing shonm by the aefendmt why he ~hould net 
pay to the plaintiff the amount of the judgment recovered by 
Taylor, the condition of the bond being broken by defendant. 

PER CURIAM. Judgment &om& 

Den on demie of JAMES MORRISON us. JOHN LAUGHTER 

Where there is a dewription of land in a petition for sale for a partition, whioh 
does not embrace any particular lands, and a decree in a Court of Bquity for the 
sale of the lands '' mentioned in the petition," such decree is not sufficient to 
estop one of the parties claiming by a deed fmm the ancestor ; and a deed filed 
by the defendant in that suit, under an order of the CouFt, (not ip any way 
incorporated into that proceeding) will net the description or the decree 
more certain. 

EJECTMENT, tried before SAUNDES, Judge, at the Spring Term, 
1855, of Henderson Superior Court, 

The plaintiff claimed title under a decree, a sale and rt deed, 
made to him by the clerk and master of the Court of Equity 
of Buncombe county. The petition, offered in answer, set 
forth that James Laughtei. died seized aud possessed of a large 
real and personal estate : that the petitioners did not know the 
quantity, but believed it to be 800 acres or more, that Bird 
Laughter took and kept the title deeds, and that they could 
not set forth the content8 of the said deeds, or give copies of 
them. They pray, that the said Bird Laughter may be corn* 
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pelled to answer and set forth or exhibit the said title deeds, 
and also for a sale. Bird Laughter, withont answering other- 
wise, filed certain deeds in the office of the clerk and master, 
which embraced the land in question. A decree was made 
" that the lands mentioned in the complainant's bill, be sold 
on a credit, &c." 

The defendant was a party defendant in this proceeding ih 
the Court of Equity 

The defendant produced in evidence a deed from his father, 
James Laughter, dated before these proceedings. H e  also 
proved, that at  the sale by the clerk and master, he appeared 
and forbid the same. 

On behalf of the plaintiff it was contended ; that the land in 
question, was included in the proceedings of the Court of 
Eqnity ; that tlie defendant was a party to the same, and that 
he was thereby estqped to set up any other title than that ex- 
hibited in the pleadings in that suit : andhis  Honor being of 
that opinion so instructed the jury, who gave a verdict for the 
plaintiff. Deferidant excepted to tlie instruction, and on judg- 
ment being given against him, appealed to this Court. 

N. W. Food$n and Bynum, for plaintiff. 
Baxter, Edney and J. W. TIJbod$n, for defendant. 

BATTLE, J. The record of the proceedings of the Court of Equi- 
ty of Buncombe county, in the suit of Wm. H. Ledbetter et $2. v. 
the present defendant and the other heirs at law of Jas. Laugh- 
ter, dec'd., for a sale for partition of the lands of the said 
James Laughter, shom that the lands were not otherwise de- 
cribed, than as the lands of the said deceased. Now, if the 
defendant had obtained a good title from his father, for the 
land in controversy, by a deed executed in his father's life- 
time, we cannot see how he could be estopped from setting i t  
up by any thing which was done in the suit in Equity. If 
such were the case, the land in question was not embraced in 
the bill, nor the order of sale, and of course tlie clerk and 
master had no authority to sell, and no title passed by his 
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deed to tlie purchaser. The filing of the deeds by Bird Laugh- 
ter certainly could not enlarge tlie description of tlle lands as 
given in tlie bill : tl~ougll it ~riiglit have enabled the plaintiffs 
tllerein to have had it amended, and thereby, to have inc1ude;l 
tlie land in question. The case states that when the land was 
offered for sale by tlle clerk and master, the defendant ob- 
jected to the sale : but if he had not done so, we are not aware 
of any principle wllich wonld have excluded him from claim- 
ing it. The legal title to land cannot be thus transferred by 
a par01 estoppel. 

We are of opinion that liis IIonor erred in holding that the 
dccree of the Court of Equity, and the sale under it, gave the 
plaintifY a title coriclusive against tlie defendant. 

PEE CUIZIAX. There must be a venire de novo. 

JOSHUA BEAN, ADN'R., as. PETER BASTER. 

Where a payment had bceu made on a note, which was originally for more than 
$100, wh~cll reduced it below that sum, but which payment was not entered 
on the note, nor known to the plaintiff when the snit was brought, although 
the note was over-due when the assignment was made, it was Held that :he 
plaintiff could not be nou-suited. 

Ac~rox  of DEBT, tried before his I-Ionor, Judge S a u x ~ ~ s s ,  
at the Spring Term, 1555, of Cleaveland Superior Colirt. 

The action was b r o ~ g h t  in the Bnperior Court by the as- 
signee of a note, which note is as follows : 

" On or before the 1st clay of J a n ~ ~ a r y ,  1853, I promise to 
pay John Carpenter, or order, two hundred and seventy-fire 
dollars, with interest from date. March 31, 1559. 

L' Psrm I~AXTEB, Seal." 

On which is endorsed as follows, viz: "April lst, 1853. I 
assign the witllin note to Aaron Bean, for vdue  received. 

" JOHN CARPENTER." 
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The cause was submitted to a jury, who for their verdict, 

say they find tlie instrument declared on, to be tlie act and 
deed of the defendant; that there was a payment on 12th of 
December, 1852, of $226 25, and that the balance due tllereon 
is $69 39, of wl~ich sum $64 44 is principal." This credit 
was not inserted on the note, nor did i t  appear that plaintiff 
knew of it. 

Tlie defendant moved the Court, under the Statute, to nonsnit 
the plaintiff, which was refused by his Honor, who gave j udg- 
rrient according to the verdict, from which the defenclalit 
appealed. 

Lunder  and Thowpon,  for plaintiff. 
i3accter and Guion, for defendant. 

CATTLE, J. Tlie 40th section of the 31st chapter of the Xe- 
vised Statutes provides, anlong other things, that ns, suit s l~al l  
be originally commenced either in tlie conlity or snperior 
court "for any sum of less valae than one  Ieandred dollars, 
clue by bond, promissory note, or liqmidated account signed 
by the party to be charged thereby." The mode by wl~icli the 
defendant rnay protect himself against a snit bro~ight contra] y 
to this provision, is prescribed in the 41st and 42ncl sections 
of the same chapter. If the suit shall be commenced in the 
county court for any sum of less valuc than o i ~ e  l~undred clol- 
lars, due by bond, promissory note, or liquidated acconnt, 
signed by tlie party to be charged thereby, the 41st section 
declares that the same shall be dismissed by the court. From 
the construction placed upon this section, in the case of CLarli 
v. C'umeron, 4 Ired.-Rep. 161, it *ems that tho county conrt 
cannot clisnliss the suit uiiless it appears from tlie writ arid 
tZecZurution that tlie snm dcmnndcd i3 less than $100, and that 
tlie verdict of a jury, finding a less slnn does not bring the 
case within tlie provision of tlris section. When  tlie snit is 
originally comlnencecl in the snperior conrt, c o n b a ~ y  to the 
40th section, t l ~ o  defendant inay Iuve it disni~issecl, though the 
sum demanded in the writ and cleclwation be greater than 
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$100 : for the 42nd sectios declares that "if any person shall 
demand a greater sum than is due, on purpose to evade the 
operation of this Act, and by the verdict of a jury i t  shall be 
ascertained that a'less sum is due to him, in principal and 
interest, than by the provisions of the said 40th section said 
superior court has jurisdiction of, then, and in that case, it 
shall be the duty of the court to nonsuit the plaintiff; and he 
shall pay all costs;" with a proviso for the plaintiff's showing 
on affidavit, that the sum for which his suit was brought, was 
really due, though not recovered ; and thereby avoiding the 
nonsuit. I t  is manifest that this provision differs materially 
from that prescribed in the 41st section, for the connty court ; 
and it is expressly so held in the case of Clark v. Cameron, 
where tlie subject is fully discussed and explained. If, then, 
in the present case, the suit had been brought by John Car- 
penter, the payee of the note, the defendant would have been 
entitled to the judgment of non-suit for which he moved. 
But it appears upon the record that the note was due on the 
1st day of January, 1853, and was assigned to the plaintiff's 
intestate, on the 1st day of April following. The payment of 
$226 2q was found by the jury to have been made on 12th 
day of December, 1852, but i t  does not appear to have been 
endorsed on the note, nor that the assignee had any notice of 
i t  : The question is, does the endorsee, who is bound by the 
payment made to the endorser, because he took the note after 
i t  fell due, come within the provisions of the 42nd section of 
the Act, which we are now considering ? After much reffec- 
tion we are satisfied that he does not. And we have been 
brought to this conclusion by the following reasons. The pur- 
posed evasion of the Act hy demanding a greater snm than is 
due, ie the mischief ccintemplated ; and the person, who know- 
ingly attempts it, is very properly punished by having a 
judgment of non-suit entered against him and paying all the 
costs, when the verdict of the jury ascertains his illegal pur- 
pose. Now it is manifest that the endorsee of a bond, er 
promissory note, who takes it, though ,after due, without any 
payments endorsed upon it, and without knowing that any 
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l ave  been niade in part discharge of it, cannot be said, in 
suing upon it in the superior court, to have a purpose to 
evade the operation of the Act. Besides, if he be within tlie 
Act, he cannot avail himself of tlie benefit of the proviso ; for 
lie cannot safely make aflidavit that the sum for which suit 
was brought, was really due, in opposition to the finding of the 
jury that a payrnent bad been made to his endorser. I Ic  can- 
not warrant before a single magistrate upon his bond or note, 
because it is apparently above a magistrate's jurisdiction ; and 
while ignorant of the payment, he cannot know tliat a credit 
ought to be entered upon it. If tlie Act be applicable to him, 
then he will be placed in the singularly unfortunate predica- 
inent, tliat he cannot recover what is really due him, until after 
he lias incurred tlie trouble and expenses of a suit in court. 
I t  is true, as we have already stated, that, by taking tlie bond 
or note, after it has become due, he takes it subject to all the 
payments which have been rnade on it to tlie endorser, and, 
indeed, to all the equities to which it was subject in the hands 
of the endorser. (See IIuywood v. McNair, 2 Dev. and Bat. 
Eep. 283.) This is said to be reasonable, because "the as- 
signee of an over-due paper should hold it as his assignor did, 
as the state of the paper is notice that there is a defence, un- 
less the maker hold out to tlie contrary." We can see no 
reason why this disability sliould be extended further, and 
prevent an innocent assignee from suing in the court which 
apparently llad jurisdiction of his cause. The debtor by ne- 
glecting to have the payment endorsed, as is usual, when it is 
rnade on a bond or note, is surely as much in fault, so far as 
tlie question of jurisdiction is concerned, as is the assignee by 
taking over-due paper. The assignee, in such a case, cannot 
be said to demand a greater sum than is due cm purpose to 
evade the Act : and he does not, therefore, come strictly within 
its letter ; and he is clearly not within its spirit. W e  think 
his I-Ionor did right in refusing to non-suit the plaintiff, in this 
case, and the judgment is affirmed. 

PER CURIAM. Judgment affirmed. 
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STATE VE., J.AMES SHELTON. 

Dying declarations must be restricted to the act of killing, and the c~rcumstances 
immediately attending the act and forminga part of the re8 gesta. 

INDICTMENT for MURDER, tried before his Honor Jndge SAUN- 
DERS, at the Spring Term, 1855, of Buncombe Superior Court. 

The offense was charged to have been eoinmitted on the 
body of Drury Norton, by the prisoner, and that Tiltnan Lan- 
ders and Lewis Shelton were present, aiding and abetting tho 
prisoner in the felonious act. Tho bill wasfoond in the county 
of Madison, and the cause removed for trial, on the affidavit 
of the prisoner, to the county of Buncombe. 

The declarations of the deceased, after receiving the blow, 
were offered by the State, and received by the Conrt under the 
following circumstances: The witness by whom it was pro- 
posed to prone the declaratione, said be saw him the day after 
receiving the wound, that he appeared to have received a se- 
vere blow in the forehead ; he complained very much-had a 
severe spell : the witness said, he (witness) expressed a hope 
that he would get well, to which the deceased said, " he n~us t  
die." Another witness said he was there the same day spoken 
of by the other witness-the day after the transsction: he 
found the wound in the forehead very severe: he examined it 
and found the skull fractured, (as he thoughst) done apparently 
with a stone : deceased said, "he did not think i t  possible for 
him to live after ssuch a wound :" H e  (deceased) then spoke to 
his wife about Ills boys making a crop, as he did not expect 
to be able to assist them :" he became delirious that night, and 
died on the following Sunday. (This was on Thursday.) 

The first witness was then permitted to state the declara- 
tions of the deceased ; which were aa follows : " Deceased said 
he had been at work in his new ground ; that his father-in- 
law and Lewis Shelton (one of the accused) had been at  work 
with him : that he had drunk freely in the rnwning, but that 
after his day's work and eating his dinner, he had beoome 
sober : that on going home in the evening lie found the two 
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prisoners, James Shelton and Landers, there : that some words 
passed between them : that he ordwed them off, as lie did not 
want tliern to eat any of liis supper : thak after sonla further 
words Landers spit tobacco juice in his eyes, and he  threw 
q ~ i r i t s  i n  his face : that he was about to tell James Slielton he 
could stay, when he (Shelton) threw him out of the door : I I e  
(deceased) drew a maul, Shelton jumped over the fence and 
drew his axe : H e  (deceased) went into tbe house ; Shelton 
struck at hinl with the axe as he jumpad in a t  the window but 
hit tlie facing: that after this, they threw stones a t  each other. 
Deceased saw James throw stones, but did not see either Lan- 
ders or Lewis Slielton throw, but heard stones as if throwa 
by others: that he threatened to go and get a warrant, and 
went to lais stable to get a horse, when he was driven off by 
their throwing stones: that he then went to the house of one 
Gunter, half mile off-got into the house and tried to find his 
gun, but did riot: that he asked Gunter to lend it to him, and 
go home with him, bnt lie refused : that lie then set off to go 
home ; did not tl~inlr i t  safe to go back tlie way he  came, and 
welit round tlarough the orchard : that he trod on a stick, 
which broke and nlacle a noise, and shortly afterrmrds received 
the blow : did not know by whoni it was given, and rcnieni- 
bered notliing further until after Ile got lloine." 

G u d e ~  testified to Korton's coining to his hoase and abont 
tlie gun, and his going oft': that he tracked him nest morning 
to the orchard ; saw signs of blood there: he also found the 
linife of the deceased, shut :  in the ploughed gruu~lcl, abont 
fifty y:trds ofY, lle saw signs u f  two or tllree persons n~ak ing  
towards where tlie bloocl was, and where they liad stopped. 
1Fe saw signs of stones about tlie house. This witness said 
further, that Sorton was at  liis house about a quarter of an 
hour, and that the distance from liis house to where the blood 
was found, was more than halt' a mile. 

Lezois XheZtoz, mas then introduced as a witness for tlie pri- 
soner, (a verdict having been taken in liis fkivor by direction 
of tlie Court :) he testified that he was tlie brother of James, 
and of the wife of the deceased : that lie Iiacl been working 



363 IN THE SUPREME COURT. 

State us. Shelton. 

that day with the deceased, and on getting to the house saw 
the two prisoners there. The deceased seemed to be in a bad 
humor-threw spirits in Landers' face and cursed and darnnecl 
him : did not see Landers do any thing. Deceased ordered 
Janies to leave his house before supper and put his hand on 
him, when James pushed him out of the porch : they got a 
maul and an axe : deceased had his knife, and threw a stone 
at Janies. Here, the witness said he became alarmed, and got 
out of the way: saw deceased throwing stones, but did not 
see James throw any : heard the sound of stones : Landers' 
hand was disabled, and he did not see him throw any. De- 
ceased then went 08, and said he was going after a red jacket; 
after this they set off to go home, and went more than a hun- 
dred yards, when they stopped. Landers proposed to go back 
and get some more liquor, as he didn't thirilr Drnry moulcl 
hurt them ; Jamcs objected, and started home : his father and 
sister came along the path with a light ; he heard them speak: 
to Xorton, who had thrown stones at them ; Norton came rnn- 
ning past tlleln : he, witness, then got behind a tree ; Norton 
ran on after James with his hand up, but witness did not see 
what was in it. After this he heard the soun'd of a blow: 
James hallooed that he had knocked deceased down, and for 
him to go and tell his wife; he did so, and they found him 
crawling along near the place in the orchard, where the bloocl 
was found : James and Landers then went off. 

The fc~ther was then examined, and he stated the occnr- 
rences at the house, nearly as stated by the last witness; that 
on going with his daughter to find out what had becolnc of 
tlie parties, the deceased threw stones at them : witness spoke 
to him when he went off after James. Witness returned to 
tile Iiouse, and then heard the cry as to what had occurred. 

Tl;e State introduced a witness to discredit Lewis Shelton, 
by showing that shortly after tbe homicide, he had given a 
different account of the circnmtances. 

The connsel, for the prisoner, objected to the declarations of 
Korton, tlie deceased, as to what occnrred in the first rencoun- 
ter : and these declarations having been stated, they asked 
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his Honor to withdraw that much of tliern from the jury ; but 
the Court refused, and the defendant's counsel excepted. 

The charge of his Honor to the jury, and the various excep- 
tions thereto, are omitted as being unnecessary, the opinion 
of this Court proceeding entirely on the exception above stated. 

The prisoner, James, having been found guilty of murder, 
and tlie prisoner, Landers, of manslaughter, ancl judgment 
having been prononnced on both, the foriner appealed. 

Attomzey General ancl Bnztcr, for the State. 
N. W. TTood$n and J; 7V.  rVood$n, for defendant. 

PEARSON, J. If the fight was a continuous act, from its com- 
inencement at the house, until the fhtal blow was struck in the 
orchard, although the throwing of stones and other offensive 
acts was not kept up incessantly, bnt was suspended at times, 
as tlie parties saw proper to cliange their position or seek other 
weapons, tlie killing was but manslaugliter : because the as- 
sault with the axe and maul, and by throwing of stones, was 
not only a legal provocation on Jot11 sides, bnt was a provoca- 
tion of a liiglily exciting character, by wliicli tlie lives of the 
parties were mutually put in danger, and each was impelled, 
by blind fury, to kill his adversary, if lie could. 

If the first fight ended at the stable, so that tlie matter was 
over and done with, and there was " cooling time" before the 
parties iuet in  tlle orcliard, and the prisoner then struck tlie 
fatal blow, the liilliug was murder, unless there was some 
fresh provocation. 

Considering all the occurrences as constituting but one 
act, the dying declarations were all properly admitted as evi- 
dence, being a full narration of the wliole fight ; bnt then, the 
Judge should liave instructed the jury, that in this point of 
view, the killing ITas manslaughter only. 

Considerii~g tlie occurrences as constituting t ~ o  separate 
and distinct acts, only so much of the dying declarations as 
related to the second act, ought to liave been admitted, and 
there mas error in admitting that part of the declarations which 
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related to the first fight. I n  this point of view, the Jndgo 
ought to have withdrawn from the jury all the declarations, 
except that part which related what took place in the orchard 
when the fatal blow was ~trucli .  The better course would 
hare  been to require the Solicitor for the State, to set out what 
he expected to prove the dying declarations were ; and as from 
them it is manifest that the first fight and the rencounter in 
whicl~ the fatal blow was given, were too separate and distinct 
acts, he should only have allowed that part which related to 
the last- act, to go to the jury. 

According to the goneral rule, no testimony is admissible un- 
less it is subjected to two " tests of tr~lth," an oath and a cross- 
esalnination. A sense of impending death is as strong a guar- 
anty of truth as the solemnity of an oath ; but dying declara- 
tions cannot be subjected to the other test : there is no oppor- 
tunity for cross-examination, and there is nothing to meet this 
objection and answer as an equivalent for the want of cross- 
exntnination : hence, the exception, in respect to dying decla- 
rations, rests solely upon the ground of public policy and the 
principle of necessity. As in Inany cases, the knowledge of 
the facts attending the killing, is confined to the party killed 
and the perpetrator of the crime, there is a public necessity 
for admitting dying declaration as evidence, " in order to pre- 
serve life by bringing manslayers to justice ;" but, as the ex- 
ception can only be sustained on the ground of necessity, it is 
restricted to cases of indictment for homicide, ancl it is ft~rtlier 
~.cstrictecl to the act of killing and the circninstnnces irnmedi- 
ately attending the act ancl forming a part of the w s  g&tc. 
If it can be extended to a separate and distinct act, occurring 
half an hour before, i t  will extend to any act done the clay 
before, or a week, month, or year. As soon as the limit fixed 
by absolute necessity is passed, the principle upon which the 
exception is based being exceeded, there is no longer any 
limit whatever, and dying cleclarations become admissible, not 
merely to prove the act of killing, but to make every homicide 
murder by proof of some old grndge. 

That the exception is restricted in the manner above stated, 
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is clear from the reason of the thing, and is settled by author- 
ity ; BarvfieZd v. Britt, (ante 41) 1 Greenleaf, sec. 156, ancl 
eases cited. Cowan and Hill's notes, Phil. on Ev. Pt. 1, 610. 

The prisoner excepted on other grounds : several of them, 
-se are inclined to think, are well founded, but i t  is not neces- 
sary to notice them, as they may be prevented in the next trial. 

PER CURIAJI. Judgtnent reversed and a venire dc WWO. 

SARAH EDNEY 2.8. WILLIAM BRYSON. 

An Executor may lawfully assent to a specific legacy before the debts of the 
estate are paid. 

T h e  assent of an executor to a specific legacy may, under circumstnuces, be 
legitimately implied. 

ACTION of TIZOVER, for the conversion of a slave, tried before 
his Honor, Judge S ~ c s n ~ m ,  at tlie Spring Term, 1855, of Hen- 
derson Superior Court. 

The plaintifl' claimed title to the slave in question, under 
the will of Asa Edney, by wliich, it was given to plaintiff for 
life, ancl, after her death, to be sold by the executor, and tlie 
proceeds divided among his next of kin. Tlie testator died in 
the spring of 1842, and tlie will being cnvcatecl, wds not ad- 
mitted to probate till the spring of 1341. Im~netlintely after 
the death of the testntoa, the plaintiff was in pousession of the 
slave, clninling liir~i nnder the will, and esercisin$r acts of 
ownership over him (so~netimes hiring him out) up  to the levy 
in 1849, without any claim by the execntor, to wit, for about 
seven years. 

The defendant claims ruider n sale, by virtue of a jnclgment 
and exccntion, against the executor for a debt of the testator. 
The execution was levied in tlie fall of tlic year 1849, and the 
sale made shortly thereafter. 

It was insisted on behalf of tlie defendant, tlmt it  was not 
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competent for the executor to assent to legacies before the debts 
were paid. 

Again : that the executor had not assented to the legacy. 
And that, at any rate, the plaintiff was only entitled to dam- 
ages for the conversion of the life estate. 

The Court charged the jury that if the executor hadassented 
to the bequest, the title of the plaintiff was established, and 
she was entitled to recover, notwithsfanding the existence of 
unsatisfied debts at the time of the assent, and he left it to the 
jury upon the evidence, whether there was such an assent. 
That the measure of damages wonld be the value of the plain- 
tiff's life estate. Defendant escepted. Verdict for plaintiff 
and appeal. 

Baxter, for plaintiff. 
AT. W. TVoo@n and Bynzcm, for defendant. 

BATTLE, J. An attentive examination, aided by the argu- 
ment of eounsel, has not enabled us to discover any error in 
the bill of exceptions, of which tlie defendants have any just 
cause of complaint. An  executor may, jf he think proper, 
assent to a specific legacy before he has paid the debts of his 
testator, of which the case of Allston v. Foster, 1 Dev. Eq. 
337, may be cited as an instance. 

There can be no doubt that the assent of an execntoc to a 
specific legacy "may be legiti~nately implied, as well as espress- 
ly proved ;" Cheshire v. Cheshire, 2 Dev. and Bat. Rep. 251. 
And tlie facts proved in this case mere certai~lly proper to be 
left to the jury for that purpose; TVhite v. fiFhite, 4 Dev. and 
Bat. Rep. 401. Whether the testimony was fully sufficient to 
justify tlie verdict, we have no right to inquire. If it were 
not, the Judge in the Court below, might have granted s new 
trial: but that is a matter of discretion in him, with which 
we cannot interfere. 

Upon the question of damawes, the charge of the Court 
seems to ns to be subtantially t t e  same as was prayed by the 
defendants, and of course they cannot complain of it. 

PER Cuarm. Judgment affirmed. 
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Plunkett us. Penninger. 

M. M. PLUNKETT vs. DANIEL PENNIKGER. 

Where a judgment has been rendered in a County Court upon a ca. sa. bond, the 
d e f e ~ l d a ~ ~ t  has a right to appeal to the Superior Court, and the case will be cou- 
sidered de noao in that court. 

APPEAL from the Superior Conrt of Cabarrns, at the Spring 
Term, 1855, his Honor, Judge N a x z ~ ,  presiding. 

A ccpins ad s~~t i s f i~c iendum,  with a bond for the appearance 
of the defendant, were returned into the County Court of Ca- 
barrus, whereupon an issue of fraud was made up, and tried 
by a jury on Tuesday of the ternl, which issue was found in 
favor of the defendant. On a subsequent day the defendant 
was called, and failing to appear, on motion of plaintiff's coun- 
sel, a judgment for the debt and costs mas rendered against 
11im and liis sureties. Afterwards, on Satnrclay of that term, 
the defendant appeared in open court, and moved to be per- 
mittecl to take the oat11 for the relief of insolvent debtors, also, 
that the jndginent theretofore rendered, be set aside; both 
which inotions were refused by the court, whereupon the de- 
fendant appealed to the Superior Conrt. 

I n  the Superior Court the judgment below was reversed and 
aprocecZenclo ordered to issue, from which judgment the plain- 
tiff appealed to this Court. 

V. C. Bnr~*inger ,  for the plaintiff. 
li. C. Jor~es, for the defendant. 

BATTLE, J. After the judgment was rendered against him 
in the County Court, the defendant had an undonbted right to 
appeal from it at  any time during the same term. Rev. Stat. 
ch. 4, sec. 1. That riglit mas not at  all affected by the attempt 
of the defendant to have it vacated in the County Court. The 
eEect of the appeal was to vacate the judgment in the Couxlty 
Court, ancl to constitute the cause as it stood in that Conrt to be 
disposed of de novo in the Superior Conrt. I n  the judgment 
of the latter Court we cannot discover any error. After the 
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issqes of fraud were found in his favor, the defendant had a 
right to be allowed tca take d~ oath for the relief of insolvent 
debtors and to be then discharged, and in the order of the 
Superior Court to that effect, there is no error. This opinion 
will be certified, to the end that tlie Superior Court may pro- 
ceed to enforce its judgment. 

PER CURIAX Judgtnent affirmed. 

DOE on demise of NATHAN DRAKE AND LITTLETON PATILLO us. 
ALEXANDER MERRILL. 

A fact, required to be proved by a record, can only be proved by an exemplified 
copy of the record itself, and no certificate by the clerk of its substance or 
effect win do. 

Before a ,will can be received by our courts as having been established before a 
tribunal in another State, it must appear by the record made by such tribunal, 
that such will was judicially passed on by it. 

A devise of land, lying in this State, by a citizen of another State can have no 
validity or operntim, unless it be proved by the oath of witnesses before the 
proper court in this Slate, to have been properly executed according to the 
laws of this State. 

Where a father, in consideration of five shillings and love and affection for his 
daughter, makes a deed for land to her husband, and the husband, by his wiil, 
devises and bequeaths to his wife qll the  property to which he became entitled 
hy  his marriage with her ,  in lieu of her dower, (there being no express dispo- 
s~tion of the same in any other part of such will) it was Held that such land 
was embraced in this devise. 

EJECTMENT, tried before SAUNDERS, Jndge, at  the Spring 
Term, 1855, of Henderson Superior Court. 

The plaintiffs' lessor adduced a succession of conveyances 
from tlie State, through several persons, to himself, and amongst 
them a devise from David Myers to his wife Phalby, and from 
her to himself. The questions considered by this Codrt ari& 
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under the wil!, aforesaid. The part of the will material to this 
case is' qs follows : , 

" I give to my wife Phalby Myers twenty negroes, to be 
clioseli from my estate, of t1ie.avelsage value : also, a carriage 
and pair of horses, and I give and restore to her, all the prop- 
erty, of every description, to which I have beconie entitled to 
by our marriage; and all and every part of the foregoing be- 
quest, I give Oo my said wife in lieu of dower." The testator 
died in 1835, making no disposition of this land unless it 
passed by this clause. 

Phalby Kyers, the devisee i'n the above will, was the 
(laughter of William Mills, and after her intermarriage with 
Daviu Nyers, her father, the said William Mills, by a deed of 
bargain and sale, reciting that "for and in consideration of five 
sldlings to me in hand paid, and love and affection which I 
have unto my dhugllter Phalby, the wife of David Nyers," 
conveyed the land in question to David Myers in fee simple. 

The widow, Pllalby IkIyers, immediately entel-ecl into tile 
possession of the land after the death of hss husband, and in 
1849 conveyed i t  to the lessors of the plainti$. 

The first question sub~rlitted to the court below, was, whether 
the land in q,uestion pwsed to the said Phalby bg the deed 
and devke above recited 8 and his Honor held that it did; and 
so instrocted the jury ; to this defendant's connsel excepted, 

The next question was, whether the will of David Uye?is 
was admissible as evidence in  the cause, in the shape in which 
it was oEered? I n  srrpport of this devise a copy of the will 
of David Xyers was offered, authenticated and certified, as 
follo~vs : 

State of South Carolina-nichland District'. 
"Before me personally appeared Judah Bave t t ,  who being 

duly sworn, made oath that he saw David DIyers sign, seal, 
pnblish, proluoancc, and declare the foregoing instrument of 
writing to be his last will and testament, ancl that he was then 
of sound and disposing memory and understanding, to the 
best of this deponent's knowledge and belief; and that he, 
with Gispard Cliapman and Jalrles Chestney, a t  the request 
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of the testator, in his presence, and in the presence of each 
other, witnessed the due execution thereof. 

" JCDU B~RRETT." 
"Sworn to, before me, 9th of 

March, 1835. 1 
" J m  G U ~ ~ A R D ,  Orclinarry." 

" South Carolina-Richland District. 
('1, James Guignyard, Ordinary in and for the District 

aforesaid, do hereby certify that the foregoing is a true copy 
of the original will now on file in my office: In witness 
whereof, I have hereunto set my hand and the seal of my 
office, this 6th day of August, Anno Domini, one thousand 
eight hundred and forty-nine, and the 74th year of the sove- 
reignty and independence of the United States. 

"JAMES GUINYARD, 
U Ordinary." [sEA~.I 

North Carolina-Henderson County. 
"I, R. W. Allen, Clerk of the Court of Pleas and Quarter 

Sessions, September session, A. D., 1854, do hereby certify 
that the foregoing will and certificate is duly recorded in the 
will-docket of our said Court on pages 38, 39, 40, 42 and 43, 
this"l6th of October, 1854, in compliance to an order of court 
made at said court, which is on the minutes of September 
Term, 1854. 

" Certified by me, R. W. ALLEN, C .  C .  c." 

The defendant's counsel objected to the introduction of this 
copy, but the Court admitted it, and defendant further ex- 
cepted. 

The statement of the case oent to this Court concludes in 
these words, "By agreement, the several questions were re- 
served, with leave to tlie Court to set aside the verdict and 
enter a n0.n-suit, if, in point of law, the evidence was incorn- 
petent, and ought not to be received; the Court however,po 
forma, refused to set aside the verdict, and gave judgment for 
the plaintiff; with which judgment the defendant being dis- 
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satisfied, prayed an appeal to the Supreme Court, and the 
same is allowed." 

3. V. Wood$n, Bynum and Edney, for plaintiff. 
Baxter, for defendant. 

PEARSON, J. Prior to the year 1803, William Mills was in 
possession of the land in question, claiming under Spruce 
McKay : in that year, Mills executed a deed to David Myers, 
his son-in-law, conveying the land to him in fee simple, in con- 
sideration of yfive shillings and love and nfection for & 
daughter Phalby, wa'e of the said Myers. . Nyers held pos- 
session until his death in 1835 : his will contains this clause : 
c L  I give to my wife Phalby, twenty negroes, a carriage and 
pair of horses, and I give and restore to Jgr, all the proper@ of 
awry description to which I h a v e ,  Beconze entitled 6y our mar- 
riage : and all  and every pa r t  of the foregohg bepueet, I 
give to my wtfe i n  lieu of dower." 

The will contains bequests and devises of negroes, land, 
&c., to his several children and grand-children, but makes no 
express disposition of the land in controversy, unless it be 
embraced in the abave recited clause : The widow took pos- 
session of the land and held it until 1849, wheu she conveyed 
to the lessors of the plaintiff. 

His Honor was of opinion, that the above recited clause 
embraced the land in controversy. For this the defendant 
excepts. We concur with his Honor. The words "by our 
marriage," taken by themselves in their ordinary sense, would 
seem to be synonymous with " in consequence of," " by rea- 
son of," on account of" our marriage. The land in contro- 
versy, was conveyed to Myers in consequence, or on account 
of his marriage. That is clear : for the deed sets out as its 
consideratiou, the fact, that his wife is the daughter of the 
donor, and the consideration of five shillings, is a mere nomi- 
nal one, for the purpose of raising a use, so as to give effect to 
the deed as a " bargain and sale.'' 

But the words do not stand alone, and the inference, that 
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they were intended to havea broad and-liberalmeaeing, i$ con- 
firmed By the connection in wliich tliey are used, and by these 
facts : If the land is not embraced, the will makes no express 
disposition of it-it is left ts fall into tlie residuary clause, 
the office of which, ~isually is, to convey emall or contingent 
matters that may have bcen overlooked, a d  riot to pass large 
and valuable tracts of Ihnd : this provision fox the wife is ex- 
pressed 8 0  be in lieu of dower : thew is IIQ proof that the tea- 
tator became entitled to any property whatever jwm mm'A 
or by marriage; taking the words in the narrow and restriabed 
ilieaning contended for by  defendant:^ counsel, this does no& 
coriforiri to or chime in with tlie words, '& all the propenty 4 
evcry doscr+t.ion," or with tlie idea of giving all and every 
part as a coqen~a t io t i  for tlie wife's d ~ w e r .  

The defendant objected to the introduction of the copy of 
tlie swpposcd will, on the gtround that its erecution. was not 
proved; 1st. Because there i~ no suffieierut evidence that the 
will, and the affidavits taken by the mdinwry in South Caro- 
lina, were exhibited to t h s  County Court of Henderson, 
allowed and ordered to be recorded. 2nd. James S. Chinyard, 
before whom a person, wliose name is aet out as one of the 
subscribing witnesses to:the said will, personally appeared, 
and made the &davit which he certifies, nnd before whom 
two persons, whose names are set out as sqbscribing witpesses 
to the codicil, personally gpeared  and made the afidavit 
wlddl lie certifies, did not (supposing him to have jurisdiction 
and his identity eo be establis1ied))udieially pass upon, decide, 
or cleclare the fact to be, that the paper writing wae duly 
proved by the aflidavits aforesaid so as to be the will of Dwid  
Nyers. 3rd. As a devise of land, situate in this State, its due 
execution according to the laws of this State, ranst bo proved 
by tlie oaths of tlie witnesses taken befare t l ~  proper court 
in this State, and cannot be estaMislied by affidavits taken be- 
fore an ordinary in South Garolina. 

Eacli one of these grounds supports the objection to the 
evidence : 1st. The Clerk of I-Ienderson County Court certi- 
fies that tlie foregoing will and certificate is duly recoltdd 
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in  conipliance to an order of court, made a t  said court, wllicli 
is on tlie minutes of September term, 1854." The f'act tlmt 
tlie will and affidavits were " exhibited, allowed, and ordered 
to be recorded" by the County Court of Plenderson, can only 
be proved by an esemplifkation or certified copy of the record ; 
the recital, or reference made to tlie minute docket as con- 
taining an order that the mill be recorded, is manifestly not 
proper evidence in regard to the matters necessary to be 
proved. 

2nd. I n  1336, Griinyard takes the affidavit of certain incli- 
vidnals whose names are set out as snbscribing witnesses. In  
1849, he certifies, under his liancl and seal of' office, as ordi- 
nary, that a paper writing is fi a true copy of tile original will 
now 011 file in my ofice." There does not appear to liavc 
been any juclicial proceeding before liini in regnrd to the tvill. 

3rd. The question is as to tlie mode of proving the csecu- 
tion of a devise of land sitnate in this Stntc, by an inl1,zbitant 
of another State, t~liicll devise i3 contailicd in a will that has 
been admitted to probate in tlie courts of tlie domicil. 

There is a marlied and well settIed distinction between a 
will of personal property and a devise. Personal property is 
supposed to attend the person, ancl although in this State, it is 
presumed to be in the possession of the o ~ n e r  at  his c1o:iiicil 
for tiie purpose of devolution, in the event of liis death, to 
those wllo are entitled to it according to the law of the country 
of the domicil, this fiction is acted on by the comity of nit- 
tions, and according to it, a mill executed and proved in 
pursuance to the law of the dornicil is lielcl by our courts, 
when offered for probate here, to be valid, and is admitted to 
probate, altliough not executed and proved in the nianner re- 
quired by our law in regard to the will of one do~nicilecl here, 
our lam adopting in respect to it, the law of the domicil. AF 
ctrny v. I ' o w d ,  2 Jones' Eq., 51. In  regard to real estate, this 
doctrine, based lipon tiie comity of nations, has no application, 
and its devolution and transfer must be according to the law 
of the c o ~ ~ n t r y  where i t  is situate ; consequently, although a 
r i l l  of the citizen of auotlier State, which contains a bequest 
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of personal property, and a devise of land situate here, may 
be admitted to probate and will be held valid, in regard to the 
personal iroperty, in accordance to the lam of the dornicil, 
yet, in regard to the land, i t  can only operate as a devise upon 
l'roof made before our Courts, that i t  was executed with the 
solemnities, and in tlie manner, required by our law. 

I n  England, the probate of wills of personal property, is 
lnacle before the ordinary ; if the instrument also contains a 
dcvise of real estate, such probate before the ordinary has nQ 
effect in  regard to the devise, and the execution of the instru- 
nlent as a devise, must be proved before a jury, upon an issue 
involving the qnestion of title, in the same way as the execu- 
tion of a deed, or other conveyance of land is proved. 

B y  the Act  of 1777, Rev. Stat. ch. 122, sec. 4, the Court of 
Pleas and Quarter Sessions are empowered to take the probate 
of wills in respect to personal property. B y  the Act of 1784, 
Rev. Stat. ch. 122, see. 9, i t  is provided, ';all probates of wills 
in the Co~lnty Courts shall be suflicient testimony for the de- 
~ i s e  of real estate, ck~.," with a proviso for the production of 
the original will, upon the suggestion of any fraud in obtaining 
its execution, kc., before the Court, where any suit is depend- 
ing, 'kc., in reference to the land. By the Act of 1836, Rev. 
Stat. ch. 122, sec. 7, it is provided, where a will has been made 
out of the State, disposing of land situate mit!lin the State, 
the court of pleas and quarter sessions, before which the will 
is offered for probate, may issue commissions and take the ex- 
amination of witnesses touching its execution, 'kc. : Under 
this Act it was necessary to have the original will before the 
Court. Where the will, executed in another State, or country, 
contained bequests and devises of personal and real estate, 
situate there, and also bequests and devises of real estate sit- 
uate here, it was found inconvenient, and oftentimes impossible 
to produce the original paper before our Courts; in conse- 
quence thereof, it is provided by the Act of 1844, ch. 83, see. 6, 

where any will made by a citizen of any other State, or coun- 
try, shall have been, or shall be, duly proven in such State or 
conntry, according to the laws thereof, a co2y of such will duly 



AUGUST TERN, 1855. 375 

Drake us. Merrill. 

certified, &c., wlien exhibited before the Court of Pleas and 
Quarter Sessions, shall be by such Court allowed, filed and re- 
corded, c h . "  "Provided, that wlien sncli will con tains any devise 
of land, situate in this State, sucli devise sliall not have any val- 
idity, or operation, unless said will sliall have been executed 
according to the law of this State, and the Court in which the 
same may be exhibited, shall have power to issue comniissions 
for taking proof touching the esecution thereof, to make up 
an  issue, k c . ,  and to take all otlier proceedings according to 
law, arid the course of the Court in like cases." 

Thus, it is seen, that a devise of land situate in this State, 
can liave no salidlty or opemtion, unless it be executed and 
proven by the oath of Witnesses, before the proper court ill 
this State ; a probate in tlie conrt of any other State or country, 
to tlie contrary notwitllstanding; to this end, the Act of 1535 
anthorises tlie court to issne conn~nissions to take the deposi- 
tions of witnesses; and the Act of 1844 allows a certified 
copy, in certain cases, to be exhibited for probate in place of 
the original. 

I t  follows that the paper, purporting to be n copy of the sup- 
posed will of David Myers, ought not to liave been received 
as evidence. 

JVe have discussecl the several gronnds npon which the ob- 
jection to tlie admissibility of the eviclence is baaed, the more 
fillly, because the subject lias not been heretofore presented 
for the consideration of this Court. I11 T%YZ v. .ZIetcme, Busb. 
Rep. 184, the Acts of 1784 and IS35 and of 1S4-4 are exam- 
ined and discussed, but it was not necessary to notice.the dis- 
tinction between the provisions, iii regrarcl to the probate of 
wills respecting personal property, and wills containing devises 
of land. 

The plaintiff's counsel insisted that a certified copy of the 
will could be read, independeiltly of any action of the county 
courts, under the provisiom of the Act of 1SO.3, ch. 14, sec. S. 
I t  is sufficient to say tlie paper mas not offered for probate in 
the courts of this State, until after the passage of the Act of 
1844; and if the Act of 1809 admits of the broad constrw- 
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tion contended for, i t  is superseded and repealed by the Act 
of 1844, so far as the two Acts make provision for the same 
case and cover the same ground. 

We are not however to be understood as assenting to the 
proposition that the Act of 1802 had this broad meaning, and 
sweeping operation. If a deed executed by a citizen of South 
Carolina contains a tract of land situated in this State, and 
also a tract situated in that State, and the deed is admitted to 
probate, recorded, registered, or enrolled there, according to 
law, such action is only quoad the tract situate in that State, 
and before it can be read ih evidence &re, it must be proven 
and registered in the manner prescribed in our own Act of 1776: 
So if a mill executed by a citizen of South Carolina disposes 
of personal property therej and also contains a devise of land 
in this State, although under the act of 1802, the probate be- 
fore an ordinary there, will be considered sufficient helve, in 
respect to personal estate, xnight v. Wall, 2 Dev. and Bat. 
125, yet it will not be considered as having been proven there 
QUOAD the lancl situate here, and it cannot operate as a devise 
of the land situate here, until it is proven in the manner pre- 
scribed by our Statutes ; or is proven before the County Court, 
or before a jury trying an issue involving the question of title 
as at  common law. 

Plaintiff's counsel also insisted that as adverse possession 
was held by Mrs. Myers for more than seven years, the will, 
if not proven so as  to give it operation as a devise, would be 
color of title. The objection is to the comnpdenq of the evi- 
dence; and i t  is the plaintiff's misfortune not to be able to 
prove the execution of the snpposed will. I n  the absence of 
such proof, the existence of a mill cannot be assumed for the 
purpose of making it color of title, or for any other purpose. 
The fact not being proved, does not exist according to the 
maxim "de non a~prentibus et c7e non existentibus endem esi 
ratio;" so the point as a color of title is not presented. 

Owing to the manner in which the case, sent to this Court, 
is stated by his Honor, wo had sonie difficnlty in deciding 
whether the effect of the error is ta entitle the defendant to a 
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wenire de novo, which is the asual result (of a.successfu1 objec- 
tion to the ruling of the Court below, or to giyehim a riglit to 
ask for a judgment of non-suit, so as to entitle hiul to recover 
his costs, and go without day. The latter position is put40n 
the ground of a special agreement to this effect. His IIonor 
says, " by agreement, the several questions were reserved, 
with leave to the Court to set aside the verdict, and enter n 
non-suit, if, in point of law, the evidence was incompetent." 
The meaning seems to be, that a non-snit should. be entered, 
if the Judge should afterwards come to the conclusion that 
the evidence was incompetent. His Honor refused So set aside 
the verdict and enter a.non-swlt, i11 atlier words, he held that 
the evidence was competent; for this the defendant ezcepts. 
W e  are to presume that the object of the agreement was to 
put the parties in the salne colidition as if the Judge had, in 
the progress of the trial, made a decision in accordance to the 
opinion which he should ultimately arrive a t :  if so, then we 
are to take it as if the Judge had admitted the evidence; to 
this the defendant excepts, and therefore moves for a senire 
de mvo. There is error, and there-mwt be a venire d0 mouo. 

PER CURIAN. Judgment reverwd. 

STATE on re2. of J. J. EVANS vs. TILMAN BLhLOClK et  al. 

A sheriff is liable on his official bond for the non-payment of a judgment obtained 
against him on a sci. fa, to subject him a* special bail, for not having taken a 
bail bond from the defendant in a writ executed by him. 

ACTION of DEBT on the oBcial bond of a sheriff, t ~ i e d  before 
his Honor Judge SAUWDERS, a t  the Spring Term, 1855, of 
Yancy Superior Court. 

The suit was brought against the defendants as the sweties 
of Thomas Wilson, sheriff of Yancy county, upon his oflicial 
bond. Tlle plaintiff assigned for Lreash of the conditions of 
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the bond, that' the plaintiff liad sued a writ agatnstaAbneP 
Holcornb and Henry 5. Holcomb, directed to said Wilson as 
sheriff of 1-ancy, who executed the salne, but failed to take 
bail bonds for their appearance, whereby he became special 
bail for the I-foleombs : that a jtidgulent was' obtained by tlm 
plaintiffs against the Ildcombs, upon which a ea. sa. issned, 
~vllich was returned " not to 'be found ;" that a sd. fa. issued 
against Wilson, the sheriff, as special bail of the Hdcombs, 
and a judgment thereon rendered again$ him for the debt and 
costs, and that tlie said sheriff lms failed to pay such j u d g  
ment. The evidence in  the case fully supported these allega- 
tions, but the defendants' counsel contended that they did not 
lnake out a cause of action, and called upon his Honor so t~ 
instruct the jury : this his Honor refnsed, and told the jury; 
that if the facts alleged by the plaintiff were proved to their 
satisfaction, the plaiutiff was entitled to recover. Defendant 
excepted. Verdict for pl~intiff. Judgnrent and appeal. 

A F.K TDod$rt and EiZwy, for plaintiff. 
A w r y  and Gaither, for defendants. 

NASII, C. J. Tlle action is brought on the official bond of 
Thomas Wilson,-as sheriff of Yancy county. The defendants are 
sureties on tlie bond. The only question subn~itted to us is, 
whether the defendants, as sureties, are ansme~able for the 
neglect of Wilson in not taking a bail bond from a defendant 
whom lle'ltad arrested uuder a writ issued a t  the ins t~nce  of 
the present relator. The relator had issued a writ against 
Abner Holcp'nib and Henry S. IIolcomb, returnable to t l ~ e  
County Court of Yancy, tested the 2i3d of April, 1810, which 
was placed in the hands of Tlmrnas Wilson, the sheriff, aria 
v7as by Mm duly execnted: No bail bond was taken. A t  
January term, 1844, af said Court, a jndgrnent was rendered 
against the deferrdants, the IIolconibs, in favor of the pltli~itiff; 
on this judgment a ca. sa. isstled against the defendants, which 
was returned "not found." A scirc fncias was then issued 
against the sheriff, Wilson, as special bail, and a t  Fall termj 
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1848, a judgment was rendered against him, and this action 
mas commenced tlie 15th of December, 1851. 

Upon this state of facts, the defendants contended that they 
were not liable to the action. His  Honor mas of a different 
opinion, and so charged the jury. I11 this opinion we concur. 
I t  is the duty of a sheriff when he executes a writ, to take a 
bail bond fro111 the defendant and return it wit11 the writ to 
the  proper court; if he does not, the law declares hirn to bc 
special bail, and for this neglect, his sureties on liis bond arc 
liable to the party injured. This principle is settled by the case, 
the Governor, &c. v. iiont$ord a n d  others, 1 Ire. 1%. That 
was an action of debt on the official bond of Brice Fonville, 
as sheriff of Onslow, against the defendants, liis s~ret ies .  Tho 
sheriff had neglected to return an execution wliicli liad been 
duly placed in his hands, for which he was amerced a t  the in- 
stance of the plaintiff in the execntion, and the action was 
against the sureties, to subject them to tlie payment of tlie 
amercement. In  their opinion, the Court say, " the bond of a 
sheriff wonld not, in itself, oblige the sureties to answer amerce- 
ments and fines on their principal, but the Act of 1829, chap. 
33 Rev. Stat., ch. 109 s. 15, inakes them, by express enact- 
ment, liable for them as  for other disficiencies in the q f i c i d  
duty of the sherif." Here i t  is seen, that it was the  official 
duty of the sheriff, TVilson, to have taken a bail bond wl~ich 
he  omitted to do. 

PER CURIAJI. There is no error in the judgment below 
and i t  is affirmed. 

STATE on rel. of J. R. SILER e t  d. vs. ELI McKEE e t  al. 

T o  render a Sheriff liable for the escape of an insolvent, surrendered in  upcu 
Court,  it is necessary tb show that such insolvent was committed to the Sheriff's 
custody by a n  order of the Court. A mere prayer to that  effect will not bc 
sufficient. 

ACTION of DEBT on the official bond of tlie Sheriff, tried LC- 
fore his Honor, Judge SAUNDERS, a t  the Superior Court of 
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Macon county, SpringTermf18ti5. Judgment for the plaintiff 
and appeal. 

The facts are recited in the opinion of the Court. 

N. W. ToodJir, and J. W. Wood&, for plaintiff. 
Baxter and Gaither, for defendants. 

BATTLE, J. Upon the trial, the defendants urged -several 
objections agaipst the right of the plaintiff to recover: but 
upon which of them his Honor gave judgment, the record does 
uot show. There is one, which is so plainly fatal to the action, 
tlmt i t  is unnecessary to consider any other. The record of 
the proceedings agl~inst J. M. Angel, does not exhibit any 
order of the C3ounty Court committing him to the custody of 
the sheriff, and without such order, the sheriff certainly had 
no authority to arrest or detain him. The only entry which is 
relied upon as an order, is, that John M. Angel came into 
Coart and surrendered himself in open court, in discharge of 
his security, and was prayed into custody of the sheriff." A 
prayer made, is by no means a prayer answered, and where 
the liberty of the citizen is concerned, we cannot infer that 
the cdrrrt did what it was arjked to do. As without such order, 
the sheriff had no right to arrest and detain the party, his 
subsequent arl'est and discharge of him, after taking a bond 
with an insolvent surety from him, could not alter his respansi- 
bility, and make hlm and his sureties liable for an escape. 
The debtor was never lawfully in his custody, and in such a 
case, no act, or admission, of his, could make him liable 
to an action for an escape. If an officer seize a debtor upon 
a defective precept, intended tt, be a ca. m., and afterwards 
permit him to go at large; he cannot be held responsible for 
an escape, as was decidedniany years ago in the case of VaZker 
v. V k k ,  2 Dev. and Bat. Rep. 99, much less can he be made 
liable where there is no precept or order of the Court to author- 
ize the arrest and detention of the debtor. 

PER CURLAM. The judgment is affirmed. 
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3. R DUNLAP, EX'R, vs. JOHN J. HALES, 

where  an infant, who was sued on a note given for two old slaves, after he comes 
of age proposes, in writing, to give them back and pay half of the note, and 
adda, "if they wiU not accept of the above offer I will have to pay them I 
suppose, but I shall do m at  my convenience, as  ~t w~ll be nothing less than a 
free gift on my part," it was Held that this was no such new promise as would 
avpid the plea of infancy. 

Acnoa of DEBT, on a sealed note, tried before MANLY, Judge, 
at the Spring Term, 1855, of Union Superior Court. 

The defendant pleaded infancy, and the plaintiff relied on 
the replication of a new promise after he came of age. 

The $ole question in the case was, whether the following 
letter was sufficient to establish the replication : 

" The legatees of Uncle E. holds against me a note to tlle 
amount of four hundred dollars, for two old negroes not worth 
ten cents. I will give them two hundred dollars to take them 
back, as they wjll not hire for anything, and they are always 
sick. If they will not accept of the.above offer, I will have 
to pay t h a n  I sugyose, but I shall do so at my convenience, as 
i t  1141 be nothing less than a free gift on my part, the riegroes 
being entirely valueless. I will be in W. C. next fall and will 
try to settle the basiness." 

Upon committing the case to the jury, his Honor gave it as 
his opinion, that the plaintiff was not entitled to recover, for 
which plaintiff excepted. Verdict for the defendant, and ap- 
peal to this Court. 

No Cotensel, for the plaintiff. 
Osborlze and Lowlie, for the defendant. 

NASH, C. J. The case comes before us imder the plea of 
infancy : the action is to recover from the defendant ,a sum of 
money alleged to be due to the plaintiff's tlstator by bond ; 
the defendant relied on the plea of infancy, which vas  estab- 
lished, and the plaintiff on a promise to pay the debt by the 
defendant made after arriving at full age. To support his 
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rvplicAtim, the plaintiff gave in evidence a letter written by 
the, defendant after his arriving.at tke age of twenty-one years. 
This lettes does not sustain the replication. The distinction 
between an acknowledgment which would- take a case out of 
the operation of tlle Statute of limitations, and one which 
would repel-the plea of infancy, was established at an early 
period. While in the books it was held that the slightest ac- 
Irridwledgment was sufficient f o ~  the former purpose, notlii~lg 
but an eqwew promise, made .after reaching maturity, would 
deprive an infant of the protection thrown around hirn by the 
law. 2 Esp. Rep. 628 : Alexander v. Butchison, 2 Hawks 535. 
Tllis distinction is founded in good %nee f for althougll there 
is, under recent deeisionsof our Conrts, less difference between 
the promise, a t  acl;nowledgment, necessary to take a case out 
of the operation of the Statute, and one needed to repel the 
plea of infancy ; in other words, though the- former bas grad- 
ually approxirrrated the latter, there has been, Born the earliest 
decision, no change in the promise of tbe latter to have the 
effect of depriving hirn of the plea of infancy. The promise 
must bsexpress, volnntary, and with a full knowledge that 
the party making it is not bound by law to pay the origiaal 
obligation. C h i e f - J n s t i c e T ~ r ~ o ~  inHntchison7s case observes, 
" wl~et l~er  an infant be under a moral obligation to pay a debt, 
must depend on the circun~stances ander which the contract 
was made ; and if it can be clearly collected from them, that 
advantage has been taken of his inexperience, for the purpose 
of imposing on him, he may very justly shelter llin~self under 
his 1)rivilcge." But bc the moral obljgation what it may, the 
nature of the promise, to bind him, is the same. The defend- 
ant in writing the letter relied on by the plaintiff, seeins to 
have been fully apprised of the position he occupied ; he had 
the whip~hand, and does not appear to have been willing to 
surrender i t  : he nowl~erc in his letter promises to pay the note 
now stled : on the contrary, his worda are, after offering to the 
plaintiff that he sl~ould take back the negroes, for the purchase 
of whom the, note, .or bond, was given, upon receiving from him 
$200, he says '$ if they will not accept of the proposition I 
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will ha re  to pay for them I supTose, but I shall do so at  my 
convenience, as it will be nothing less than a free gift on my 
part, tlie negroes being entirely valueless." NOW this, so far 
from being, on the paft of the defendant, an express promise 
to pay the bond or note, is simply an acltnowledgrnent that 
he made the purcllase and gave the note or bond, coupled 
with a declaration that if he does pay it, it mill be a gift of 60 
much money, to be given by liinl when he cliooses. Xhis let: 
ter, under the modern decisions of our Courts, would scarcely 
be considered snfficient to take a siwple contract debt out of 
tile dperation of tile Statute of ~irnitations, certainly not, in an  
action upon a speciality debt, where the action is on a new 
pronlise. 

PER CURIA~I. Judgment ,&rrned. 

ROBT. B. CHAMBERS by his neat ,friend us. ALLEN WHITE.  

I n  an action for words spoken, charging the plaintiff with the commisfiion of u 
crime, it is not necessary for the plaintiff to aver or prove that he was phy& 
cally able to commit the crime. 

ACTION ON TIIE CASE for SLANDER, tried befbre $AUNDEBS, 

Judge, at  the Spring Term, 1855, of Madison Snperior Court. 
Tlie words complained of in the declamtion, charged tho 

plaintiff, a boy under fourtoen years of age, with bestiality, 
and in his instructions to the ju ry  his IIonor charged, that 
they were not only to be satisfied that the words wore spoken, 
but that the plaintiff was physically capahle of committing the 
crime. 

I n  deference to this opinion of his nonor ,  the plaintiff took 
a non-suit and appealed to the S u p e n ~ e  Court. 

N. TP: TVood$n and J: TP. Tood$n, for plaintiff. 
Gaither and Baxter, for defendant. 

PEARSON, J. His  Honor charged " that the jury had not 
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only to be satisfied of the speaking of tho words, but that the 
plaintiff was physically capable.of committing the criwe; that 
is, was fourteen years of age :" for this the plaintiff excepts. 
There is error. There is no averment in the declaration, 
of the plaintiff's age or physical abiIity to commit the crime. 
The averment is, that the defendant charged him with ite corn- 
mission ; a party is never bound to prove more than i t  is 
necessary for him to aver. 

Had the words spoken by the defendant conveyed the idea, 
that the plaintiff was not phyeioally capable of committirlg 
the crime, he would not have had a cause of .actio~i j ae if t h s  
defendant when he made the charge had added, " and bpt for 
his being nnder the age of fourteen, his life would pay for i t  :" 
because this explains away the legal effect of the charge, and 
relieves tlre plaintiff from all fear or apprehension of his being 
prosecuted, which is the goand for making words, charging 
the commission of an infamous crime, actionable, withbut proof 
of special damage. W e  suppose his Honor, in coming to the 
qonclusion, that the plai~tiff must prove that he was fourteen 
years of age, and physically capable of ~omtnitting the crime, 
had some vague reference to this doctrine, and did not attend 
to the distinction between words which positively charge the 
commission of a crime, and words which explain away the 
charge, and show that in fact no crime had been committed ; 
so as not to subject the party to any. fear or apprehension of 
a prosecntion. 

In  Suprt v. Cartev, 1 Dev. and Bat. 8, it% hela, that the 
plaintiff may recover for words charging murder, although 
the defendant on the trial shows that the person alleged to 
have been 'killed is still alive. This case is in point ; for i t  
was pgysically impossible for the crime to have,been commit- 
ted : but that fact was not ma& known a t  the tinie the  words 
were spblien, and proof of it on the trial, wae not allowed' to  
defeat the action, because the injury had @ready been inflict- 
ed. The "actionable quality of words must depend upon the 
fact whether the Bearers were aware that the person alleged 
to be murdered was really alive." 
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i7lcDonaZd r. Jfurchison, 1 Dev. Rep. 7, is also in point : 
in an action for words, charging the plaintiff with perjury in 
a particular suit, he is not bound to produce the record of that 
suit, because his declaration does not aver its existence, acd it 
makes no difference whether there ever was any such a suit 01, 
not ; as the words make a positive charge of the comn~ission of 
a crime, and it is not necessary for the plaintiff to produce the 
record, in order to show that the cornn~ission of the crime was 
physically possible. 

PER CURIAM. Venire de nova. 

C H A R L E S  H E N S O N  vs. R O B E R T  KING. 

Evidence given before a jury, to  contradict a witness, and which is Only compe- 
t en t  for that purpose, ought not to be left to them by the Court as tending to  
establish the main allegations of the issue. 

ACTION ON THE CASE for A FALSE WARRANTY and for a DECEIT, 

tried before his Honor Judge SACXDERS, at the last Superior 
Gourt of Cabarrus. 

TPilson, for plaintiff. 
Barringer, for defendant, 

NASH, C. J. The action is in case for a false warranty, and 
a frand, in the sale of a horse. No exception is taken as to 
the principles of law governing the case, as by the Court stated 
to the jury; but the exception is to the charge upon the evi- 
dence. The fraud alleged against the defendant was, that the 
e jes  of the horse transferred by him to the plaintiff, were un- 
sonnd within his knawledge, at the time of the sale. Most of 
the controversy turned upon the scienter. The defendant in- 
troduced a witness by the name of BIack, who swore that the 
defendant sent him for the horse when lie first traded for her, 
that he brought her home on Saturday, and defendant sold her 
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to plaintiff on the following Monday, and that he, witness, did 
not believe hcr eyes were nnsonnd. H e  was then asked by 
the plaintiff's counsd if he had not, on a certain occasion, 
said to one Weddington, that he (witness) had advised the de- 
fendant to sell the mare, because h e  thought her eyes un- 
sound-that the defendant asked $125, and he advised him to 
take $100 1" The witness stated he recollected having no such 
conversation. Weddington was then called by the plaintiff, 
who swore that Black had told him, he  had advised the de- 
fendant to sell the uiare, because her eyes were not good ; tllat 
the defendant asked for her $125, and he advised him to take 
$100. Black being called back, reiterated his fortner state- 
ment, and that he never had any such conversation with Wed- 
dington ; that he never told the defendant that the mare's eyes 
were defective : that he had never believed they were. 

I n  connnenting on this testimony after stating it to the jury, 
his Honor observes, '' these witnesses being admitted to be 
respectable, it was the duty of the jury to reconcile the tes- 
timony if they could : the one swore afirnzatively to the fact 
of the conversation, the other negatively, that he had no recol- 
lection of it. The Court theu leaves the testimony of these 
witnesses, without directing the attention of the jury to the 
legitimate effect of the discrepancy. The only eflect the tes- 
timony of Weddington could properly have, was to discredit 
Black, but it was no evidence in itself to show that the de- 
fendant knew of the unsoundness of the horse's eyes, and the 
charge places it before the jury as evidence upon the point 
in issue. Stated as i t  mas, i t  must have misled the jury : for, 
take away the testimony of Weddington, and there is none to 
show that the defendant knew that the eyes of the mare were 
unsonnd, if the fact were so. The jury, therefore, were mis- 
directed as to the effect of the testimony of Weddington, and 
for this error there must be a venire de novo. 

PER CURIAX. Judgment reversed, 
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COUNTY COURT O F  MECKLENBURG vs. ED. H. BISSELL. 

A County Court upon its own mere motion can institute and carry 011 proceed- 
ings to sevoke letters testamentary, which they believe have irregularly issued. 

THIS was an APPEAL from the Superior Court of Mecklen- 
burg, NANLY, Jndge presiding, which had been carried to 
that Court from the County Court of that county. 

William S. Miller qualified, and at a subsequent term, Ed- 
ward 11. Bissell also qualified, as executor to the last will and 
testament of J. H. Bissell. 

An arder to show cause was made by the County Court, 
which was dnly served and returned, m d  npon argumenl; of 
counsel on the respective sides, the Court acljudged that the 
letters testamentary which had issued to Edward H. Bissell 
on the  edate of Joliri 11. Bissell, be revoked. 

Froin this judgment the said Edward 11. Bissell prayed and 
obtained an appeal to the Superior Court, and in that Conrt 
the following clauses of the last byill and testament of John 
Humphrey Bissell, were adduced and relied on by the parties 
respectively in support of their views : " I n  order to render 
most available my property, or proceeds thereof, I malie and 
appoint the said E. 11. Bissell sole executor, nnless Wil!iam 
S. Miller, Esq., wishes to act jointly, or in case of the death 
af the said E. 11. Bissell, I advise that William S. Miller 
would act ;, and I ,atthorise him or them to take possession 
and sell4 $c." 

Afterwards he made and pltblished the following ooclicil: 
(' I have made William 8. Miller my sole executor : the will 
is with Edward, in Charlotte." Again ; c L  I revoke any part 
of my former will that m a j  be inconsistent with this arrange- 
ment, except the discontinuance of Edward as my executor ; I 
have never entertained the smallest unkindness to Edward or 
Henry." 

The case being considered by his Eonor belom, the Conrt 
approved and confirmed the judgment of the County Court, 
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ordering the revocation of tlle letters testamentary to Edward 
11. Bissell, from which judgment he appealed to this Court. 

TWson and Os6orne, for the plaintiff. 
Boydelq for the defendant. 

NASB, C. J. The proceedings in this case were instituted 
by the County Court of Meclilenburg to revoke letters testa- 
mectary, granted by it at  a previous term, to the defendant 
upon the will of Humphrey Bissell, deceased. By liis will 
the testator appointed the defendant, E. E. Bissell, together 
with William S. Miller, his executors ; the will was published 
in- , and subsequently the testator made a codicil, wherein 
he appointed William S. Miller his sole execntor. I n  the 
cadicil is this clause, " I revoke any part of my former will 
that may be inconsistent with this arrangement, except the 
discontinuance of Edward as my esecutor." The* will was 
proved by William S. Xiller, and letters granted to liirn ; at a 
sqbsequent'berrn, E. 11. Bissell applied for letters testamentary 
mliicli were granted to him. I t  does not appear that any per- 
son, claiming an interest in the estate of Humphrey Bissell, 
had moyed in this matter, but that theproceedings were insti- 
tuted by the County Court mero motu. The sole question 
upon wllicll our opinion has been required is, as to the power 
of the Court to move in the matter without tlie application of 
some person claiming an interest in the property; in other 
words,, whether the County Court, having discovered that the 
letters testa~nentary had been irregularly granted to the de- 
fendant, has the power to revoke them, without incitement 
thereto by any one. His Honor below decided that theyhad, 
and i n  this we concur. 

Proceedings in the probate of wills, are i n  ram, there are, 
strictly speaking, no parties-no plaintiff and no defendant: 
Tlte issue to try the validity of the will is made up by the 
Court, o r m d e r  its direction. The whole proceeding is nndm 
the judicial control of the Court. Here, by the codicil to tlw 
will of Humphrey Bissell, William S. Miller is appointed, is 
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express terms, sole executor; and that his meaning niay be 
not nlisanderstood, he revokes any part of his will which is 
inconsistent with this arrargement. KOW, to suppose tliat he 
intended that tlie dekndant slioukl continue in the appoidt- 
lnent made by his will, is entirely inconsistent with the sole 
appointment of William S. Miller, and tlie will, in tliat view, 
is inconsistent with the codicil. That lie did not intend the 
exception in the codicil to have that effect, is evident from the 
apology to the defendant, whicb imrnediatdy follows the ex- 
ception. Besides, he uses d ie  word arranyement nob devi8es 
or legacies. Wc are of op in io~  that tliere is no error in tlie 
judgment of the Superior Court, wliick is l~ereby afirmed. 

PER OURIAM. Jndgment affirmed, 

STEPHEN MONDAY A N D  WN. 8. POANE .us. J. lL SILER. 

An action of assumpsit for money had and received, will not lie in favor of the 
equitable owner of a chose in action against a legal owner who hae received 
the money oh it. 

ACTION of ASSUMPSIT, tried before SAUWDEES, J ndge, a t  the 
last Spring Term of Macon Snperior Oourt. The suit was 
brougllt for money collected upon a note: due by J. M. Eiryson 
for $150, dated December, 1851, payahle to Johr, Baxter, as- 
signed by Baxter on 10th March, 1852, to J. E. Monnce,.and 
by him to Jesse it. Siler, the defendant, by whom the amount 
was collected. 

The plaintiffs produced n deed in trust conveying the effects 
of J. R. Mo.ilnce to them fur certain p~vpoees, and they con- 
tended that by it the equity in this note passed to h e m ,  arid 
that the defendant, having got the money, was liable to them in 
this aetion. They showed that they had given notice to the 
debtor, as well as to the defendant, previously to the note's 
being collected, forbidding its payment to defendant. 

His Eonor cbarged the jury, that on this state of facts, the 
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plaintiff was entitled to mcover. De fe~dan t  excqtod. Vez= 
dict for plaintiff. Judgment and appeal. 

N. TT. TClbod'n, J. N. Wood$n and G a d t b ,  for plaint@. 
Baxtw, for defendant. 

BATTLE, J. W e  cannot concur in the opinion expressed by 
his Honor in the Conrt below. 130 was misled, no doubt, by 
what has been often said of the action of assumpsit for money 
had and  received-that it was in the nature of a bill in Equity, 
and wonld lie wherever the defendant had received money 
mllicll he could not in equity and good conscience retain from 
the plaintiff. 'Qat may be true, wherever the defendant 
himself has not the I e p l  title to tlie money, but cannot apply 
to a case where the plaintiff is only the equitable, while tlw 
defendant is the lewd owner of the sum received. To permit 

b 
a recovery at law, in such n case, wonld be confounding tlie 
distinctive juris4ictions of the Conrts of Lam a d  Equity. 
Accordingly it was decided iu the case of Smith v. Gvay, 1 
Der.  and Bat. Rep. 42, that where a person who was entitled 
to a distributive share i n  an estate, assigned it.to the plaintiff, 
and aftcrvards collected and used it himself, assumpsit for 
money had and received, would not lie against him by the as- 
signee. " Wliatever operation," say tlie Court, " the assign- 
ment may have in Equity, ad Law i t  did not transfer a title tu 
the distributive share, nor to the money decreed wpon it. At 
Law it could operate only as authority to the plaiutiff to c d -  
lect the money, and penhaps justify him in retaining it after i t  
should have been collected. When therefore, the defendanti 
received the money, he received what in Law belonged to 
him, and we do not see therefore how the law can infer, up011 
thid receipt, an undertaking to pay over the money to the 
plaiutiff." 

This reasoning applies directly to tlie case before us; the 
deed executed by Nounce to the plaintiffs, transferred to t h e h  
the equitaible title only in the promissory note in question, , 

while his cndorseinent of it passed the legal title to the de- 
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fendant. JQhen, therefore, the latter collected tlie money from 
the maker of the note, he received that, to which in lam he 
was entitled, and the law will not infer an nndertaliing by 
hirn to pay it  over to the plaintiffs. The case of IIoke v. Cay- 
ter, 12 Ire. Rep. 324, to which we were referred by tlie coun- 
sel for tlie plaintiff's, decides r~otliing in opposition to this priu- 
ciple. I t  holds tliat if an agent of' the equitable owner of a 
cl'losa i n  action receive the .money, he may be sued in  assump- 
sit by the latter f i x  it, and that he is not protected from the 
suit by paying over tlie lnoney to the legal ownex; bnt it does 
not decide, arid there is nothing in it which goes to show, that 
assumpsit for the money had and received wuld be smtainecl 
against such legal owner. 

The judgment 1s revel.secl and a 
cenire cle n o w  awarded. 

HOLMESZY vs. HOGUE. 

I n  a question of a fraudulent c o l ~ v e y a ~ ~ c e  of a slave the plaintiff may go into the 
particulars of a trade for land, and a modification of that trade afterwards, in 
order to show that he was a creditor. 

I t  is not competent Tor a creditor, in order to dstablish the fraud in question, to 
show that the debtor had made a fraudulent transfer of other property to 
another person. 

ACTION of TROVER to recover the value of a slave, tried before 
his Honor, Judge S a u x n ~ r , ~ ,  at the last Spring Term of Cleave- 
land Superior Court. 

Guion and LancZer, ,for 13473i11tiff. 
Bazter and Hoke, for defendant. 

SASII, 0. J. W e  are not spre that we have been able rightly 
to understand the case sent us in this record, or the intended 
bearing of the testimony excepted to. This obscurity may be 
the effect of baste in drawing up the exceptions, (which should 
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ever present the point .in contest with clearness and brevity,) 
or of imperfect chirography, rendering i t  sometimes impossi- 
ble to read or transcribe it. To whatever cause it may be 
owing, we have had much difficulty i n  satisfying ourselres 
that w e  have arrived a t  a just conclusion in  endeavoring to 
read the case. 

The astion is in case for the recovery of a negro r o m a n  
Elsther. The plaintiff purchased the negro from one Joseph 
Hardin:  his bill of sale is dated on 12tl1 of July,  1853, and 
t h e  defendant caused an execution to be levied on hey on 14th 
July,  1853, under which she was sold. I n  this execution the 
present defendant was the plaintiff, and to justify his proceed- 
ings, alleged that the sale to the plaintiff was void, being made 
to defraud the creditors of Hardin, of whom he was one. To 
ilialie out his defense on this point, he gave in evidence several 
notes, executed by Ilardin to himself, on one of which, a jndg- 
~ n e n t  had been obtained, and on which the execution abore 
referred to was issued ; and to show, as -ive presume, that the 
note was a bona$de one, and for a valuable consideration, he 
mas permitted by his Honor to prove that he had, in March 
preceding, taken from Joseph Hardin a deed for a tract of 
land for 330 acres, one hundred of which were daimed by tlie 
present plaintiff: and the parties having got together, i t  was 
agreed that the conveyance should be cancelled, and ri new 
one executed for two hundred and thirty acres, which was 
done. To  make good to the defendant the loss of the hundred 
acres, Hardin executed three several notes, of which, the one 
:hove stated was one. This testimony was objected to by the 
plaintiff. If, as we snyyose, the evidence was offered for the 
purpzose of showing that the defendant m s  a 8onn $cZe credi- 
tor of Joseph, i t  was properly received. 

To make out his allegation of fraud, the defendant was suf- 
fered to prove that tlie plaintiff sold the one hundred acres, so 
claimed by him, to another person, and that he had no right 
or title to it. If tliis evidence was not offered w i t i ~  tliis view, 
we confess our inability to gather from the case what purpose 
it  was to answer. To this object i t  is palpably incompetent. 
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Whether the plaintiff had defraded his vendee in the sale of 
the land, had no more bearing upon the issue before the jury, 
than to prove that in the sale of a horse to another person he 
had committed a fraud, or to prove he was in the habit of 
committing frauds. Th& A Alas made an usnrioas contract 
with J3 is no proof that hisaontract with C is nsurious. Such 
evidence is irrelevant and mischievous, having a direct ten- 
dency to mislead the jury. This effect i t  must have had in 
the present case, for without it, there is no evidence of fraud 
in the purchase of the slave. A justice's exeeutiorv has as0 

lien on property until levied. Before sncli levy the owner 
may honestly sell it, or with it pay another debt. I n  the pre- 
sent case the sale is two days befwe the levy. Baasley v. 
Powney, 10 Ired, Rep. 284 ; Bunzgar./~er v. Mmney, 10 Ired. 
121 ; ,&ale K. Aswold, 13 Ired. 184 ; Starkie on Ev. 61. 

YER CURIAX. For the error pointed out in the reception of 
the evidence of the sale of the land by the 
plaintiff, the judgment is reversed and a 
senire de nouo awarded. 

DOE on dew. of DANIEL HALFORD AND ELIZABETH HIS WIFE cs. 
JOSHUA TETHEROW. 

(The first point in this case is the construction of a will arising upon its peculiar 
phraseology.) 

One tenant in common cannot sue his fellow, unless there is an actual ouster 
either proved or admitted by the pleading. 

Coverture is not a saving against the operation of the Stittate of limitations, nil- 
less the wife muat be joined with the husband in#order to sustain the action 
Where he mny sue alone, or where he ? m y  join the wife with him at  his elec- 
tion, the Statute bars. 

Where the eviction takes place during the coaerture, the hnsband may sue alone, 
or mny join his wife with l<m a t  hia election; in such a case, therefore, he is 
barred by the Statute. 

E JECT~NT,  tried before I~SILET, Judge, s t  a Special Term 
of Buncombe Superior Court, Jnly, 18%. 
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The land in question, liafi been granted to John Lakey, wlio 
died in 1835, seized of the same in fee, leaving the plaintiff 
Elizabetli, Hiram Lakey, aud Anne Lakey liis on17 children 
and his lleirs at  law. To avoid tlle application of the Statute 
of limitations the plaintiffs put in the will of John Lakey, and 
i t  was insisted by tlicm, that the  land in question was devised 
to Jlnccy Lakep, his widow, during her 11fe or midowliood ; and 
that slro h ~ v i n g  died ~vithout marrying, only about two years 
before the bringing of this snit, they were within time. Tlie 
will of John 'Lakey is as foltows : In the next place, I allow 
my just debbs to be paid out of my estate ; then in the llext 
plitce, 1 allow the plantation where I now lire on, and all my 
hdnsehoI& t'tii~riitnre, and stock o f  cattle a r ~ d  horses m c l  hogs 
to the use a$ benefit of my wife Jincey, dnring her life, or 
as long as she retniins my widow ; and if she should marry, I 
allow all iuy propcrty to he sold, and my wife to have the 
third of all tlie perislrable property. Also, I allow my land to 
be sold arid divided as follows: if John Alloway stags and 
works with liis gra~tdmotiier, I allow hit11 to llave t l~ rcc  tnontlis 
scliooling and fifty dollars out of my  estate when sold : next, 
I allow k l m  iny 1)l5opcrty, that is, thc balauce after tlie sale, 
to be equally divided between niy son IIiram Laliey, h l l e  
Lnkey and Elizabeth IInlfurcl : nest, tlie place of mine that 
Jessc Watliins now lives on, after hie lease is up, I allow to be 
rcntcd oat and go to the use of my son H i r a ~ ~ ,  and h n e  La- 
key and Elizebetl~ Htlalthd, to be eqnally divided betwixt 
t lmn,  until sold: nest, I appoint IIirain Lakey and J o l ~ i i  
I-o~lilg, I<xeclltors." 

Tlic defendant offered in evidence 8 slleriff's deed for the 
land i l l  dispute, dated in 1840; also a. levy and sale nnder a 
j adg~nent  ~11.d execution against Hiram Lakey, and proved n 
sole possession, undcr this p l ~ r c l ~ a s ~ ,  for more than seven years 
before tlie connncnccnient of this action. The defendnnt also 
offcred in evidence a bond, executed by John Lakey to I l i ram 
Lakey, conditioned that Ile should inabe title to the said 1Iiran1, 
when tlie purchase money therein mentioned, should be paid : 
lie also proved that Uiram Lakey was living on that par t  of 
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the land claimed by him, at  the time 4 the death of John, 
and continued so to do until 1810, when the defendant went in. 
It had been part of the tract on wbich John L a h y  lived, but 
on the making of this conkact of sale, John, and Hiram, his 
son, mads it dividing fence between them, which has ever 
since been observed ~ n d  regarded as the line of separation 
between I-Iirstn's, part, and tlie original t r h t  ; and mas espe- 
oiallx so regarded and observed by the w i d ~ w  of John Lakey, 
up to the time af her death. The feme l e suo~  had inter-married 
with the other lessor, David TIaHord, before the death of John 
Lakey. 

A verdict in favor of tho plaintiff was retnrned, subject to 
tlie opinion of the Court upon tlie points reserved, viz: 

1st. Whether the Statute of limitations formed a bar to the 
plaintiff's recovery ? 

2nd. Whether the will conveyed a life estate to tlie widow 
in that part of the land, claimed by tho defendant as bargained 
to a i r a m  Lakey ? 

Upon sonsiderstion of the questions reserved, his IIonor, 
being of opinion with the plaintiff, gavejudgment accordingly, 
from wliic11, the defendant appealed to this Court. 

Gaither and ViZlinms, for plaintX. 
N. 7K UGood?n, for defendant. 

YEARSON, J. I t  IS teo clear for argument that the will does 
not give tlie widow a life estate, in that part of the original 
tract, wllicli is claimed by the defendant. The testator had 
sold this part to his son Hiram, who was living on it, arid cul- 
tivating up to the cross fence, which mas the dividing line, 
mllile the testator lived npon and cultivated the other part. 
The words "I allow tbe plantation where I now live on, and 
all my liouseliold fi~rniture, b e . ,  for the use and benefit of my 
wife, during her life," embrace only the latter part. Besides, 
it  io not reasonable to suppose that the testator conld have 
intended to encumber with a life estate, the part whicll 11% 
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had sold to his son, a d  for which he had execnted a bond to 
lnalre title. 

The remaining question is as to the effect of the sheriff's 
deed to the defendant, and his possession under it. Upon the 
death of tlie testator, the legal title to the land in controversy, 
not being disposed of by tlie will, descended to liis three children 
as his heirs at  lam. ZIiram, under his contract of purchase, 
had not such an equitable estate, or trust, as was liable to be 
sold under execlrtion, by force of tlle Act of 1812 ; so the de- 
fendant, by the sheri£F's deed, acqnired only the legal estate 
which had vested in Hiram as one of the heirs at  law. 

If the effect of this deed was to vest Hiram's legal estate 
i n  the defendant, as a tenant in common with the other two 
heirs, then the defendant's possession was not. adverse; and 
although he had the sole possession for more than seven years, 
the estate of his co-tenants was not divested, oad he did not 
acquire a title to the whole in severalty. In this view of tbe 
case, the plaintiff cannot maintain his action, i'or one tenant 
in common cannot sue his fellow, unless there is an actual 
orwtev, either proven or admitted by the pleading. Tlie record 
sets forth that the defendant pleaded not guilty; his entering 
into the common rule is not set out, and we are not at  liberty 
to assume that he admitted an LLactual onstcr." 

If tlie effect of the sheriff's deed, and the defendant's sole 
possession under it, was to divest the estate of the other two 
heirs, and amounted to an actual ouster, then the defendant's 
possession wae adverse, and being contintled for more than 
seven years, ripened his title to the whole in eeveralty. I n  
this view of the case, the plaintiff cannot maintain his action, 
unless lie can bring his case within the saving of the Statute 
of limitations, by reason of the eoverturt? of the feme lessor. 

In Williams v. Lanier, Busb. 30, the rule is said to be, 
" where the wife must be joined, the Statute does not bar: 
where the husband must sae alone, or may, a t  his election, join 
the wife, the Statute does bar." I t  is also said in that case, 
where tlie eviction is before the covertwe, the wife mqst be 
joined : when the eviction i s  during the cmerture (as in our 
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case) the husband may sue alone or may, a t  hie election, join 
the wife." 

This seems to be conclusive: the husband cannot prevent 
his right of entry from being totled by joining his wife, and 
she, or her heirs, have seven' years, after his death, in whicll 
to sue. 

A husband, without joining his wife, can make a lease for 
years. Bac. Abridgt. "Leases and terms for jears": conse- 
quently he may bring ejectment without joining the wife. " I t  
is considered as settled, that although the husband may join 
the wife, yet it ia not necessary that the husband and wife 
should join in a lease to try the title to her estate: he alone 
may make a lease for that purpose." Bac. Abr. '' Ejectment." 
Several cases are there cited in wl~icli the husband has main- 
tained ejectment on his own demise. The Statute 32 Hen. 8, 
e~la6les husband and wife to make a lease which is binding on 
her after coverture, but this in no wise affects his right at com- 
mon law to make a lease alone which is valid during the 
coverture. In  Williams v. Lanier, this doctrine is fully dis- 
cussed and i t  is unnecessary to repeat it. I n  tlmt case there 
was issue born, and the decision in respect to the action in the 
nature of Taste is confined to the facts there presented; but 
the general remarks and reasoning of the Court, in respect to 
the Statute of limitations, is equally applicable to a case where 
there is no issue; for although the birth of issue is required 
to make the husband "tenant by the curtesy initiate" and 
may be necessary to give him a seizin or free-hold in severalty, 
or i n  his own right, get i t  has no bearing on his right to the 
sole possession, by force of wl~ich lie sues alone in trespass 
quare clnusum fregit for an injury to his crop, or may make a 
lease for years, a d  of course may bring ejectment to recover 
possession if he is evicted. 

Taking our case in either point of view, the plaintiff cannot 
maintain his action, and the juclgment in his favor must be 
reversed ; and upon the questions reserved, the verdict, being 
rendered subject thereto, nlust be set aside and a non-snit 
entered. 



39s IN THE SUPREME COURT. 
-- 

Pinner cs. Pinner. 

Cpon the argument ~ L I P  attention was called to Burton v. 
J h c q ~ h y ,  N. C. Term Rep. 259, wliere it is held that one who 
llolds sole possession under a deed from one tenant in common 
for the wl~ole tract l ~ a s  an adverse possession, trhich in seven 
years will ripen his title as to the whole. And our attention 
was also called to CZ02112 P. Tt566, 3 Dev. 318 ; and par t i~ufa l .1~  
to  the very full ~ r l d  learned arguaient of itfir. TEmton, (1'. 
II: Sr.,) who controverts the decision in B w t o n  v. JIurphy.  
A s  in eitlier point of view, the case under consideration is 
against t l ~ e  plaintiff, we are not at  liberty now to decide mliat 
is tlie effect of a conveyailcc of tlie whole by oue tenant i n  
com~non, and a sole possession for seven years by the purchaser. 

PEE CGEIAY, Judgment rererscd. 

MARY P I S N E R  us. NANCY P I N N E R  e t  nl. 

Upon the question of the bonn j d e s  of a deed, alleged to be in fraud of a con- 
templated marriage, what the husbaud, the grantor, said in favor of the deed, 
even before the marriage, is not admissible : becnuse the wife claims by act of 
law paratnount to the husband. 

TIXIS mas a petition for DOWEE, tried before his I-Ionor Judge 
CAILEP, at the Special Terri~ of the Superior Con&, held for 
the county of Bancornbe, J n l y  1855. 

This case was before tlie Court at the Augnst Term, 1853, 
(Cnsb t~ ' s  Report 475,) and the same issue of fact was submit- 
ted as at  the f'o~mcr terni, to wit, " mhetl~er the husband of 
the petitioner, Williani Piu:~er,  was seized of the premises?" 
On this trial, as on the former, it was alleged by the def'end- 
aut, (his daughter Ku'nncy) tlint prerionsly to his intermarriago 
wit11 the petitioner, the said Wil l ia~n Pinner had made to her 
n conveyaiice for the land in question. A deed was produced 
by her, bearing date in 1827, mhicli was attacked on the 
ground, that i t  was in f~lnnd of the petitioner's right to dower, 
and defendants' counsel offered to prore by the witness, that 
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previously to Williani Pinner's intermarriage with tire peti- 
tioner, 1:e told tlie witness Ire litid made his danghter ti deed 
for the IanJ. This testimony mas ruled out by the Court, f~ 
whicli the defendant excepted. 

A verdict was rendered for the plaintiff, and an aplm-il 
taken by the defendant to t l~ is  Cowl. 

AT. TIT'. TPbor$jh m d  Bynun%, fen. plaintiff. 
J. TK TtToodfin, for defendant. 

N ~ s i r ,  C. J. Tlle case as now presented to IS differs from 
the one formerly here, in oue yarticnlar only. Tho witness, 
Lanning, upon that occasion, stated that the declaratisn of 
?JTillialn Pinner, as to his gift of the land to the defendant; 
was made about a ~uontli before his death, and conseqnently 
after his marriage with tlie pl,zintiff. See the case in Basbee 
473. In  the present case tbe clefenda~it offered to prove the 
sarrio declarations made before his marriage, which were ruled 
out by the Court. In the fonner case, this Court decided that 
tile evidence of Lanning, of declarations of the husband iilndo 
at the t h e  of tlie delivery of tlie deed, was con~peteut as 
part of the ~ s s  gestce, b ~ r t  that no declarations then made of 
wliat lie liad clone at a prior period, as to tho making of a title 
to the clefendan ts were admissibIe. T l ~ c  reaso~r sssignd was, 
that the widow cldms her ~ igh t  of dower, riot under her hus- 
band, bnt under the law. If the reason :issigned by the Cunrt 
for its decision be oor~~cl . ,  then it makes no rlifferedcc nt what 
time tile liusband's declarations were made as to the prior de- 
livery ; they cannot affect his widow, as she cloos not claiin 
under Iiiln. IIer c l ~ i ~ n  to dowcr is a l~o re  and Be~ond him ; 
and so seilulonsly does the law guard 11cr right, that it m d x s  
void all conreyanccs made by the Iiusba~id witti tho fraucln- 
leut intent to deprive her of her dower, and placcs Iier dower 
beyolid the rcnch of her husbaiicl's creditors. 

h a   CURIA^ His Honor committed no error in reject- 
ing tlle evidence. Juclgrnent affirmed and 
this opinion will be ee~tifiecl. 
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NELSON A. POWELL us. J A M E S  L. J O P L I N G .  

Mere office judgments are under the control of succeeding terms of the same 
Court after that a t  which they are entered, and can be modified or set aside 
upon sufficient cause shown to such succeeding Court. 

Where a Superior Court, having an absolute discretion to pronounce upon a mat- 
ter decided in the County Court, gives a judgment, not in the exercise of such 
discretion, but in obedience to a supposed principle of law, in which the Court 
was m a k e n ,  an appeal will lie to this Court, and such judgment wlll be re- 
versed. 

T I ~ E  recorcl' in this case shows that a ca. su. and bond was 
returnable to the County Court of Caldwell ; tliat defendant 
failed to appear and judgment was rendered against Iiiln and 
his snreties. 

A t  the next term of that Conrt, tlie defendant shomecl to the 
Court, that 'before the cu. cn. mas retiirneil at tlie former term, 
the plaintiff told the defendant that he need not appear, for 
that he did not intend to have the ccc. su. returned, and tliere- 
upon moved tliat the judgment of the former term be set aside, 
and tliat lie be permitted to take tlie benefit of the act for the 
relief of insolvent debtors, wliicli motions were allowed by the 
Court, and tlie plaintiff appealed to the Superior Court. 

At the Spring Term, 1855, SAUNDERS, Judge, this judgment 
is rendered. "The Court being of opinion tliat the County Court 
lwcl no power to vacate tlic jridgnient rendered a t  a previous 
term, directs that a procedendo issue to the said Court, tlmt 
the said order be reverscd and that plaintiff liavc execntion 
for his original jndgtnont and costs of Court," from which tlie 
defendaut 'appealed to this Court. 

Avery, for the plaintiff'. 
'Lenoir, Tor the defendant. 

NASII, C. J. The defendant had been arrested at the in- 
stance of tlie plaintiff upon a ctc. s ~ .  returnable to tlie County 
Court of Caldweil, and had given bond and surety for his 
appearam& during the term Before the return of tlie process, 



the pbintifF told the defen'dant He need not, make his appear- 
ance at Court, as the 6 t h ~ .  sliwld not be returned. . Cbntrary 
to his promisej he caused the writ to be .rsbarnad, and. the  de- 
fendant was called out and jndgment taken agahst  him and 
his sureties on the bond. At the next term of .the -Coyrt, the 
clefendank having heard that he had been called out, applied 
to the Court to have the judgment set mi& and be permitted 
to take the oath of insolvency, which wias'granted, and, the 
plaintiff appwrtled to the Stlperior C m t ,  where the decislbn 
of the-County Courf was omrrnled, n p m  the ground that tlm 
County Court had not power to set aside a judgment r ende r~d  
by thew a t  a per ions  term. In  this opimbn *edo not concnr. 

W i t h  the exercise of the djscretionrry powers of %be S u p  
rior Courts we have no right to interfere, and if KsHonor had 
placed his decision upon that ground, the  judgment .wo111a 
have been a5rmed. But when h e  W i n e s  t o  act3 upon- the 
ground, that he has in law no power so to do, or mken 110 

bases his action, aa in this case, upm t h e  wamt d h a 2  pourer 
in the County Court t~ take the action in thecasewhich he is 
called ou to revise, Iris judgment becomw nlatter af Lw and 
subject to the revisionsf this C m r b  

His Honor decided that the County Oount hd no power to set 
aside a judgment render& at a previous term. As a general 
rule this is true ; but where the jiidgtnmt is by dekult, ar in- 
terlocutory, or not taken according to  the course of the Court, 
they are always under the control of the Court; becau@ 
a such a judgment is in no sense the jndgment of the judge; 
and it belongs to him as a right of his own, to make t b  record 
speak the truth, by &ating the entry of what pnrporks to be 
his act, but m s  not his act l h  reality." WilzsZm v. Ander- 
son and Duckworth, 3 Dev, a t d  Bak. 13. 

It is of the essence of jndicial jnstiee that eve1.y man, before 
lie is condemned for n crime, o+ deprived of his property by 
sentence of a Court, shall have 8 day in Court-shall have an 
opportunity to defend himself. Even Turkish justice, as it is 
called, a d s  upon this principle : no man there, is deprived by 
their Courts, of life or property, without being called on for 
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liis defence. I n  the case we are considering, ashm&it.Qswd 
mas practised upon the Coukand  npoa.tlla present defencbpt 
The latter, arrested wider a m. m. at the instance d thephiav 
tiff, had, under $he insolvent laws, given a b a d  fer his a p  
pearance at hhe next succeeding term of the County Court: 
the plaintiff, conscious that, lie (the defandaot,) was ewtitled 
to discharge 11ilnseZf as a n  insolvent, tells him he need not RP 

pear a t  Court-the papers would not Be r e tu rned -w~dcdd-  
ing in liis honesty, the defendwrtnt did not appear, was calla1 
out, and a juclgrnent taken in his absence and t b s t ~ f  bis Nllwry, 
for the aniount of tlie debt clain&. Substantially, the defeud- 
ant had no day in Court, and tile jndgmelat taken a g a i ~ s t  him, 
was irregularly taken-%%inst the courae of-the Cowt. U6 trios 
flieri ez &bito jtcskiticc; a right to claim of the County tDou.& 
the exercise of its power to wcate the jodgwentso obtcliued 
The jndgment here i 4  what is crtlled an oflice jladgtnent. Lp 
Bettdrr arid Askell, ,3 Dev.,Xep. 150, Judge X u m m  defif~es 
s~ich a j ndgnlent, to be one, '' signed by a plaintifTin the coarse 
of the Court without any actual adjudication by tlie Cow$" 
one, where, by the force of some etakute, the p a ~ t y  is entitl&as 
a matter of course, to his judgment, as in ap insolve~t's ewe. 
The aef; l~rovides, that if the defendant does not appear accord- 
ing to tlie requi~emant of Lis bond, jndgment shall be entered 
U P  against h i ~ q  arid his surety, i~zstunter, without any action 
of tho Court. Such judgments, s v ,  the Court i a  Askelh'e case, 
'( must necessarily be held to he under the future coutrol of 
the Conrt," "as to tlletn) the authority of the Court is not con- 
fined to tlie term iq wllicll they are rendered." I n  tllnt case, 
a judgment by default final had been taken by t1i.e defend& 
Askell, against the plaintiff, upon whom the writ had never 
been served. An execution issuec! and the property -of Bender 
sold. A t  a subsepzmzz! term of the Court, the juclgrnent against 
Bender was vacated on motion. 

I n  C'rwnpZw am?othrs v. the Goeelenor, 1 Dev. 52, the same 
doctrine was acted on. A judgment had Becn takeu agninst 
JicAlster, sheriff of Dnplin, and I l k  sureties, of whoui Crnrnp- 
ler was one, upon the certific~te of the Public Traasixer and 
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White as. Brown & son. 

Comptroller for the non-payment of taxes. This judgment 
was taken at Spring Term, 1823, of Wake Superior Court, 
before E~DG.ER, Judge, and a t  f i l l  Term succeeding, it mas 
set aside, and that judgment, upon appeal, was aErmed by the 
Supreme Court. This doctrine is finaliy settled by this Court 
in the case of Wi'ZZiams v. Bensly, 13 Ired. 112, where the 
Court say judgments taken, as of course, are f~*om necessity 
always under the control of the Court whose judgment they 
purport to be ; also, of ,an appellate Court, who can treat tlie 
matter d e  ~ o u o .  

I-Iis I-Ionor's attention was not drawn to this difference be- 
tween an office judgment, which is not rendered acwading to 
the course of the common law, and one rendered according to 
it. The latter is not within the power of the Coart a t  a sub- 
sequent term, in a summary rnanrier todisturb it ; the former is 
always nnder the control of the Court rendering it, 9r of a11 
appellate Court. To the former, the cases referred to by the 
defendant relate. 

PER C G R I A ~ .  Tliere is error in the judgment of the 
Superior Court, which is reversed. 

PEJIBERTON WHITE vs. MICHAEL BROWN & SON. 

A promise " to  pay for three slaves, t e a  dollars per month, until we finish our 
contracts on the Rail Road," is an entire contract, and cannot bc recovered 
upon, unlesa the slaves wore continued until the finiehing of the Rail Road 
contracts. 

ACTION of DEBT, tried before his Honor, Judge MAXLT, at 
the Spring Term, 1855, of R a w m  Superior Court. 

The actiotr was brought on the following instr~lment : " We 
promise to pay Pemberton White for three boys, Nilas, Elani, 
and Stanhope, Ten Dollars per month, from 4th of January, 
1853, until we finish our contracts on the Rail Road: the said 
White'agrees to pay Dr.'s Bills, clothe them and make goad 
lost tiwe in sicliness. M. B c o ~ m  & Sox." 
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I t  was in evidence that the slaves, in pursuance of the con- 
tract, went into defendants' possessilon on 4th of January, 
1853, and worked tlwough that year, at the end of which, and 
before the defendants' rail road contracts were completed, 
plaintiff took the slaves home, against tlre will of the defend- 
ants, and refused to deliver them afterwards on demand of 
defendants' agent. 

Defendants' counsel eontended that the plaintiff was not 
entitled to recover, inasmncli as he had not allowed the 
slaves to remain until t l ~  Itail Road contracts were entirely 
fulfilled. 

Tlie Court, however, placed a different construction on the 
instrnment, and held that the plaintiff was entitled to recover 
for the time tlie slaves had worked, dednctingfor lost time for 
siclrness. Defendants excepted. Verdict for plaintiff, judg- 
ment aud appeal., 

I% C. Jones, for plaintiff. 
Boyden, for defendants. 

BATTLE, J. We do not concur in the construction wliich 
his IIonor, in the Coart below, put upon tlie contract between 
the parties. Tlie agreement on the part of the plaintiff was, 
that his three boys sliould work for the defendants on their 
Eail Road contracts until they should be finished : in consid- 
eration of wliicli, the defendants on their part, agree to pay 
liim ten dollai-s per saonth. I t  seemed to us that plaintiff's 
agreement was an entire one for tlie service of his slaves, 
during the ~vhole period lnentionecl in the written contract. 
I t  most be so, unless tlie stipulation for payment at 'L ten dol- 
lars per inonth " makes it otherwise. If tliat be talien to be 
a promise by the defendants to pay ten dollars a t  the end of 
each month, it may Lave the effect supposed ; but we cannot 
believe tliat such was the intention of the parties. Had it  
been, i t  would -have been ex-pressed in plainer terms, as by 
the insertion of tlie words "to be paid at the end of each 
~nonth," or some other words of equivalent import. As i t  
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sknds, the more obvious meaning of the expression is, that 
the whole srnount which the defendanks were to become liable 
to yay, was to be ascertained by cafculating for the whole time 
at that rate per month. As the term of service was left inde- 
fiuite, this was essential, to enable the parties to determine 
how much one was to receive and tlie other to pay. Gut i t  is 
w ~ t e s d e d  for t b  plaintiff, that the present agreement is simi- 
h r  to that upon which the action in TitF~ers v.$ Beyndcls, 2 
Barn. and Adol. 882, was brought, and must be governed by 
thesame r u l e d  construction. That agreement was as f'ullows: 
" John Reynolds ilndertakes to supply Joseph Withers wit12 
wheat-straw, delivered athiupremises, till tlte2Sth Juile, Ih30, at 
the sum of 333. per load of thirty-six trusses, to be delivered at 
the rate of three loads in a fortnight ; and tlie said J. W. agrees 
to pay the said J. it. 33s. per load, for each load so delivered, 
from this day till the 24th Jane ,  1830, according to tlie terms 
of this agreement." Tlie Court lield that the seller had a right 
to demand payment, toties quoties, on the delicery of each load 
of straw. Had the above stntcd colitract terminated a t  tlle 
close of the first clause of' it, its resemblance to the onebefore 
us, would have bean nearer, and then the Court would proba- 
bly have adoptcd a different construction ; but the latter clause 
saenied to be inserted ibr the purpose of enabling the seller 
to demand pajnient for each load when he delivered it. The 
abseuce of m y  such clause in the present contract, precludes 
the interpretation insisted on for tlie plaintify. 1If tlie con- 
struction of, the contract between tlic parties, which we have 
adopted, be correct, then there is a clear principle of law well 
e6tablisIled by authority, and well founded in reason, wl~icli 
prqvents the plaintiE's recovery in the present action. It is 
that wllero .tJiere m s  bee11 an entire executory contract, ~11d 
the plaintiff has performed a part of it, arid then wilfully re- 
fuses, witliout legal excuse, and against the defenda~~t'd consent, 
to perform tile rest, he cannot recover anything eitller in gen- 
eral or special assumpsit. IVtnstead v. Beid, Eusb. Rep. 76, 
u l~d  see Am. Ed. of Smith's Leading Cases, vol. 2, p. 1, alitl 
tflc uotes coutainin,a the Epglisll and American cases, wllerc 
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the subject is fully discussed and explained. The bill of ex- 
ceptions shows that the plaintiff, after having performed a 
part only of his contract, refused to complete it, against the 
will of the defendants, and without any default on their part. 
H e  therefore, cannot recover in  assumpsit upon either his spe- 
cial or general count. But if our construction of the contract 
be not the proper one, and the pIaintiff had, under it, a right 
to demand pay for his slaves, before the expiration of the whole 
term of service, that cannot avail him, because it does not 
appear from the bill of exceptions that any such demand was 
made, or that he had, or pretended to have, any cause for 
withholding his slaves from the defendants. Having thns wil- 
fully refused to complete his contract, without any legal ex- 
cuse and against the consent of the defendants, he cannot main- 
tain assumpsit against them. 

PER CURIAX. The judgment must be set aside and 
a venire de novo awarded. 

STATE us. WILLIAM GENTRY. 

Where killing, which would have been manslaughter by reason of having been 
done on legal provocation, is nevertheless insisted to bc murder because of the 
u m s u a l  manner in which the killing was done, if there be several aspects in 
which this unusual manner may be viewed as qualifying the motive of the 
prisoner, some of them favorable and some unfavorable, it is error in the Court 
to present to the jury only the view unfavorable to the prisoner. 

Where the unusual circumstance relied on as varying the case from manslaugh- 
tor to murder, was that the prisoner put his knife open in his pocket, and the 
Court left it to the jury to say whether he thus disposed of his knife to use it 
again in the fight, he ought a t  the same time to have submitted the enquiry 
whether he thus put away the knife in order to draw on the fight, and after- 
wards to use it unfairly by giv ing a fatal Elow unawares;  or whether, ill 

fact, he had formed any definite purpose os to the use of the knife at  all? 

INDICTMENT for NURDEE, tried at the Spring Term, 1855, of 
Buncombe Superior Court, before his Honor Judge SAUNDERS. 
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The prisoner was indicted for the murder of one Mastin 
Gosnall. The evidence was, that the prisoner, the deceased, 
James Gunter (the half brother of the deceased,) and others, 
were at the honse of the father of the deceased on the day of 
the alleged murder, and that the prisoner and the deceased 
were apparently friendly, and that the deceased had mended 
tlie shoe of the prisoner ; that during the day the prisonerand 
Gunter had a quarrel, when the former drew liis knife on the 
latter, and the latter drew a loaded pistol on tlie prisoner. I n  
the evening of the same day, the deceased and Gunter were 
in the house, and the prisoner and the wife of tlie deceased 
were in the yard, when insulting language paseed between the 
two latter, which was heard by the deceased : thereupon the 
deceased pulled off his coat and came out of the door into tlie 
yard, in a threatening attitude, thrawing down liis hat, and 
saying to the prisoner, " if you have any thing to say, I arn 
your man," and advanced towards the prisoner in a menacing 
manner, with his half brother close to him, with his pistol in 
his possession : the mother of the deceased caught hold 
of him, saying, that the prisoner would kill him, when one 
Norton, the father-in-law of the deceased, pulled her away, 
saying, " let Mastin alone." 

The prisoner, at the time the deceased came out of the house, 
was standing at the fence, about ten or twelve steps from the 
house, whittling with his knife, and as 'the deceased was 
advancing on him, turned around and advanced two or three 
steps towards the deceased: the father of the prisoner got be- 
tween them and said, " boys, there shall be no fight here;" 
then both struck: the prisoner, with his knife, giving the 
mortal blow ; and the deceased fell and died in a few minutes, 
I t  was likewise in evidence, that irnrnediately upon the fatal 
blow being struck, the sister of the deceased hit the prisoner 
with a stone, tlie father of the deceased knocked liini down 
twice with a board, and Gunter snapped his pistol at him. 
There was conflicting testimony as to who struck the first 
blow. The mother of the deceased swore, that when the pri- 
soner tnrned " round from the fence, heput his knife open. in 
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hi8 pocket, and adva~iced two or three steps, meeting the de- 
ceased, when his father got between them : that the deceased 
raised his arm, and may have ~bl'ucli over his father at the pri- 
soner, b ~ i t  if he hit him, it mas n very slight blow, and the 
prisoner, being a left handed man, reached round the father 
and stabbed the deceizsed, giving the mortal wound. 

The Court after explaining what constituted the difirent 
grades of homicide, and reciting the testimony on both sides, 
charged the jury that 'l if the deceased and the prisoner met 
each other in a threatening attitude and the deceased struck 
the prisoner, and lie in turn struck with the knife and gave 
the mortal blow under o passion, it mould be such s legal pro- 
vocation as to reduce the case from murder to manslnughter." 

" But if the prisoner saw the deceased approilclling him in 
a threatening way, put his knife open in his pocket, and ad- 
vanced to. meet the deceased with a view to a rencountey, and 
with the intent and purpose of using the knife, not iu.eelPde- 
fence, but with the design of taking away the life of tlm'de- 
ceased, and did use it a t  the time, and in the manner ae de- 
scribed by the mother of the deceased, i t  would be a c u e  of 
murder." FOP this the prisoner's, counsel excepted. 

The verdict of the jury was for murder. Judgment and 
appeal. 

Attorney General and Baxter, for plaintif. 
Gaither, Edney, N. W. Wood& and J. IK Woo@n, foc 

defendant. 

PEARSON, J. " If two fight upon a mdden quarrel and om 
be killed, it is but manslaughter, although the death is caused 
by the use of a deadly weapon." 

But if in such case the killing be committed in an unuwab 
manner, showing evidently, that it is the elfect of deliberate 
wickedness-malice-not passion, i t  is murder; although 
there be a liigh provocation. State v. Currie, 1 Jones' Rep. 283. 

In the case now under consideration, the quarrel was suddea, 
and the death mas caused by the use of a &ally weapon : eo, 
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i t  falls within the  general rule, and is but manslaughter, un- 
less the killing was in an unusual manner; showing evidently, 
that i t  was the effect of wickedness, i. e. malice, not passion. 

The question is, what unlisual circumstance attended the 
killing in this case, so as to show, ewiclently, that i t  was the 
effect of wiclredness, i. e., malice, not passion ; and make i t  a 
case of n ~ n r d e r  from malice inzpZied2 

An assault "is a legal provocation ; the party need not wait 
till he receives a blow, for the act of offering or attempting to 
give a blow, " the r ~ ~ s h i n g  upon him for that purpose" is the 
beginning of the fight. State v. Davis, 1 Ire. 126. V h e n  be 
sees that a fight is inevitable or impending, wlien the fight is 
commenced l)y the overt act of rushing upon him wit11 an in- 
tent to strike, his passions are aroused arid the furor 6reuis 
takes possession of llirn before he receives a blow. 

The c o l n m ~ n  law is based upon an intimate knowledge of 
human natnre. Does not every one, who has ever observed 
the partics just as a fight begins, know, that at  the instant the 
parties rush a t  each other, and before a blow is actually struck, 
the figlit in fact begins, the passions are aroused, the parties 
a1.e no more under the sway of reason, than after blows are 
actually passed? 

In  the case under our consideration, when the deceased, 
hearing what had been said by the prisoner to his (deceased's) 
wife, pulled off liis coat and came into the yard in a threat- 
ening attitude, throwing down his hat, and said to the p~isoner  
"if yon have anything to say I am your man," a n d  pdvanced 
towards the pi*isor~w i n  a memA?ag manner, with his half tro- 
the? close to him, with apis tol  i n  hispossesslon, he (the clec'cl.) 
con~mitted an assault on the prisoner, and the liilling being 
upon a sudden qnari*el, altllough done with a deadly weapon, 
was but manslaughter, unless clone in an unusu~al manner, 
showing evidently a wickedness of heart, from which t l ~ e  lam 
would irnply malice, within the nieaning of the terms "malice 
aforethonglit." 

So the qucstion is, was the kiIling done in an unusual man- 
ner, showing this wickedness? 
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If, when the deceased committed the assault, by rushing 
towards the prisoner "in a menacing rnanner, with liis half 
brother close to him, with a pistol in h;s possession," the pris- 
oner had, with a stick or a stone, or a pistol, given the deceased 
a mortal wound, the killing would have been ~nanslaugliter, 
hecause of the legal provocation by reason of " the  assault." 
If the prisoner had "held tlie knife up  in his h a d , "  no dis- 
tinction could be taken between the knife arid a stick, or a 
stone, or a pistol, being all of them deadly weapons. So, if 
the killing amounted to murder, it was an exception to the  
general rnle, by reason of tlie unusual manner in which tlie 
Imifc was used. 

This nialies the case turn upon the testimony of tlie motlier 
of tlie deceased ; and sncli is the effect given to her testinlony 
by tlie innnner in which tlie case is put to the jury. Slie 
swore 'Lwllen tlie prisoner turned around from the fence he 
put the knife open in. his pocket, and advanced two or tliree 
steps meeting the deceased." 

This, t a l ~ i i  in connection with the other testimony, and the 
cloctl-ine of l~otnicide distinguishing manslangliter 'from mnr- 
der, above stated, nrade it, the duty of the presiding Judge to 
charge tlie jnry that as it was a Billing upon a sodden quarrel, 
and tlie assault made by the deceased was a legal provocation, 
it was a case of manslaughter, nnless there was some circoni- 
stance, showing evidently that the prisoner did the act from 
pre-conceived ~nalice ; or unless tlie manner of ltilling was so 
nnusaal as clearly to sliow that the prisoner acted, not from 
the present provocation, by reason of the assault, but froin 
wickedness of heart, whicli fhrnishes a ground fi-om whicli the 
law iniplies ~ualice. 

There were t h e e  points of view in wliicli the case ouglit to 
have been presel~ted to the jury, admitting the testimony of 
this witness to be true-: 

1st. If, wlien tlie deceased came ont of the lionse, and made 
the assault by rushing towards theprisone?*, wlio was standing 
at tlie fence, w'l~ittling with his knife, the prisoner, in the 
hurry of the moment, when intent only upon meeting the ad- 
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vauce of the deceased, put his kmifeinto his pocket, opelz,mithout 
then thinking of the circumstance, or of the use he would 
make of it in the rencontre, the killing came under the general 
rule and was manslaughter. 

2nd. If, when the deceased came out of the house and made 
the assault, the prisoner p u t  his knife open in his pocket, on 
purpose, with an intent to use it if what occurred afterwards 
should make its use necessary, or should prompt or impel him 
in self-defense to make use of it, still, there being a legal pro- 
vocation, the killing was bnt mans.laughter: because there 
was nothing from v~hicll the law would imply malice. 

3rd. If, when tlie deceased came out of the house, the pris- 
oner bad put his knife in his pocket open, with a n  indent to 
conceal the fact of his 6eing 8h2u armed and  there6y drawn on 
the deceased as if they were to have an ordinary fight, he 
having the purpose of taking an undue advantage and giving 
t~ fatal blow unawares, then, notwithstanding the apparent 
provocation, the law implied such a "wickedness of heart, 
trPd a dispositior~ fatally bent on rni~chief," as atnounted to 
malice aforetbougllt, and made the killing nzurder. 

In this connection, his Honor might have called khe atten- 
tion of the j u ~ y  t~ the fact, that ib is not usual for one to put 
his Jinifb into his pocket without shutting it, (because of the 
danger of being cut :) but then, in all fairnes% be ought to 
have given the pcisoner the benefit of the fact, that the "as- 
sault" mas not an ordinary one " where tvm, upon a sudden 
quarrel, agree to fight;" but the fight was bqun by the cle- 
ceased : "his riisliing upon the prisoner with an intent to 
strike Ihn," was RU assault-a " legal provocation :" and lie 
was backed, (iwing a common but expressive word) that is, had 
tlia presence and snpport of his half brother with a pistol in 
his hand, and he Bad otlicr aiders, kc., after the fact; for, 
upon the instant, a sister of the deceased hit the prisoner with 
a rock : .the father of tlie deceased knocked the prisoner down 
twice with a board, and the llalf brother of the deceased, who 
bad just before attempted to usehis pistol, with an intent to 
kill the prisoner, snapped his pistol at bit.. : so the prisoner 
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was in the "midst of enemies." See State v. Bill, 4 Dev. 
and Bat. 491. 

PER CVRIAII. Therc must be n *enire de now. 

Doe en demise of ROBERT THOMPSON vs, MATILDA RED. 

T h e  commen~eemeut of an aotion of ejectment is the service of the declaration. 
If the pl~int t ff ' s  title is complete at that time he may recover. 

T h e  defende tha t  the lessor of the plaintiff has taken possession of the premises 
sued for, mnst be pleaded in wme form, or will not be noticed by the Court. 

EJEQT~~ENT, tried before SAU~DEI~S,  Judge, at the Spring 
Term, 1556, of EIcndersoli Superior Court. 

The defendant in this snit had recovered in a i'ormer actjon 
of ejectment a moiety of tlie land in question, nnder wliicli 
recovery, she, by her ogent, took possession tilereof. Before 
she entered, the lessor of tlie plaintiff had put a declaration ill 
the hands oftlie sheriff wliicli left the date of tlie demise blank, 
with directions to fill it up and serve it nyon the person who 
~howld take possession, as soon as any one should do so. Pos- 
session u w  taken by McMinn, on 5th of March, 1851, and 
on the same day the blanks were filled up with that date and 
with the name of the agent, McMinn, as tenant in possession, 
and the process returned as being served on him on that day. 

Defendant, Matilda Red, at the retnrn of the declaration, 
gave the bond required by law, and by leave of the Court was 
perqittod to defend i n  lien and stead of RIciZtinn as llis land- 
lord, and entered into the common rule confessing lease entry 
and ouster and pleaded not guilty. 

The defendant's tenant abandoned possession immediately 
after the c o ~ ~ ~ o r i c e n i e n t  of this suit, nnd the plaintiff 's lessor 
occnpied the whole premises, from that time clown to the trial 
of the suit. The caae was tried on issues not necessary to be 
noticed, and resulted in a verdict and jadgment for the ylain- 
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tiff. The defendant's counsel contended, Ist, that the suit 
had been brought before the plaintiff had any cause- of actiun, 
and therefore was not entitled to recover. 

2nd. That having taken possession of,the land for wliicli 
suit was brought he could not recover, and called upon the 
Court so to i n s t rn~ t  the jnry ; tliis was declined by his Honor. 
For which defendant excepted, and, upon judgmeut being ren- 
dered against her, appealed to this Court. 

Baxtclr, for plaintiff. 
J. IT'. TVoodJin, N. F. Foodfit, and B d w y ,  for defendant. 

BATTLE, J. The declaration in tliis case was served upon 
the tenant in possession, on tlie fifth day of Narcli, 1851, wliicli 
was also the day on wl~ich tlie demise was laid. It had been 
placed in t l ~ e  Iiarids of the sherifF, a short tiwe before and prior 
to the time when the defendant's agent entered, with direc- 
tions to serve it upon him as soon as lie slionld enter npon aud 
take possession of the premises in dispute. The defeudant'a 
counsel insist that the action was com~rlenced too soon-before 
he had any canse for it. In rnakirlg this objectbn lie does not 
advert to the difference between the l n~nne r  of commencing a 
suit in ejectment atid in tlle other forms of action. The com- 
~nencement of an action of ejectment is by the servicc of tlic 
declaration upon the tenant in possessi~n, while ip tho other 
forms of action, it is tlie taking out the writ from the proper 
oflice, or its being filled up by the plaintift"~ attorney. HauqA- 
ton v. Lenry, 3 Dev. and But. Rep. 21. But if there were 
any irregularity in this respect, the defendant precluded her- 
self from talriog any advantage of it, by comilg forwnrcl twd 
procuring herself to be made a party defendant upor1 entcring 
in to  the common rule, to confess lease, entry arid ouster. Fdl- 
er  v. lTTadsworth, 2 Ire. Rep. 263, 

The remaining objection is directly opposed by the recent 
case of Johnson v. Swpin, Uns. Rep. 335. The defendant's 
agent was undoubtedly in possession when the suit was do~n- 
menced, arid she was then upon her affidavit, admitted to de- 
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fend as landlord. If the lessor afterwards took possession of 
the premises, that fact ought to have been alleged by ar plea 
since the last continnance, and that not being done, she can- 
not avail herself of it upon the plea af not guilty. 

PER CURIAM. The judgment is dlirmed, 

STATE us. TOM. 

In a cbarge against a person of color for an assault with an intet~t to commit a 
rape, it is not necessary in the bill af indictment, to allege that the accused is 
a male, nor is it necessary to allege that the female assaulted was of tha hu- 
inan species. 

An indictment charging that an assault was made with an "ininntion" to ravish, 
k c . ,  instead of L'intent," is good under the Statute of 1811. 

INDICTMENT for ASSAULT WITH AN INTENT TQ RAVISH, tried! be- 
fore MANLY, Judge, at tlle Spring Term, 1535, of Iredell Su- 
perior Court. 

The following is tlle indictment upon wl~ich the prisoner 
was cllarged. 

"State of North Carolina, Xecklenburg County, 
Superior Caul-t of Law, Fall Term, 1853. 

'( The jurors for the State upon tlieir oath present, that Tom, 
a person of color and a slave, the property of Robert F. David* 
sou, late of the county of MecklenL~org, on the tenth dey of 
Septerutrer, in the year of onr Lord one thousand eight hun- 
dred arid fifty-three, with force and arms, at and in the county 
aforesaid, in and upon one Mary A. Gribble, (a white fernale) 
in tlle peace of God and the State then and there being, do -  
lently and feloniously did make an assault, and her, the said 
Mary A. Gribble, then and there, did beat, wound and iI1 treat, 
with intention, her, the said Mary A. e i b b l e ,  violently and 
against her will, then and there, felonionsly to ravish and o r t ~  

nillly know, and o the~ wrongs to the said Mary k, Gribbh, 
then and there did, to the great damage, of the said Mary A. 
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Gribble, contrary to the form of the Statnte, in such case made 
and provided, and against the peace and dignity of the State. 

LANDER, Sol." 

Upon affidavit filed, the cause was removed to the county 
of lredell for trial, where the prisoner was tried a i d  convicted. 

A motion was made by tlie defendant's counsel in arrest of 
judgnlent for several reasons, wliich fhYy appear in the opin- 
ion of this Court : the motion was overruled, and the deferid- 
ant appealed. 

Attorney General and Avery, for the State. 
OsZorne and Edney, for the defendant. 

BATTLE, J. NO bill of exceptions has been sent up with 
the record, and we are therefore confined to tlie objections 
urged against the sufficiency of the bill of indictment, upon 
tlie motion in arrest of judgment. These objections are:  

1st. Tliat the prisoner, Tom, is not alleged to be a male. 
2nd. That Mary A. Gribble, though stated to be a white 

female, is not alleged to be a white feiriale of the human spe- 
cies : and 

3rd. That the felonious assault is charged to have been made 
with an '. intention" instead of " intent" to commit the rape. 

In  tlie first two particnlars ob,jected to, tlie present indict- 
ment, conforms to that in the case of the State v. Jesse, 2 Dev. 
and Bat. Itep. 297, wllicli came before this Court, upon a mo- 
tion to arrest for a defect in the indictment. The motion was 
susti~ined, because tlic bill of indictment did not charge the 
assault to have been felonious, but neither ef the objections, 
now urged, were noticed by tlie counsel or tlie Court. 

Certainty to a certain extent in general is all that is reqnir- 
ed in an indictment ; and we think, to that extent the present 
indictment is sufficiently certain. Arch. cr. p1. 44. If tliat 
be not so a t  coinrnon jaw, we cannot doubt that under the 
Act  of 1811, (1 Rev. Stat. cli. 35, sec. 12) i t  would be deemed 
a refinement to say, it did not sufficiently appear tliat Tom, 
who is charged with an intent to comrnit a rape, was a man, or 
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that Mary A. Gribble was a white female of the huinan 
species. 

The remaining objection is, that the word " intention" is 
used instead of "intent," which is the word.rnentioned in the 
Statute creating tile offense: 1 Rev. Stat. ch. 111, sec. SS. 
I n  %vor of this objection, the case of tlie State r. illartin, 
3 Dev. Rep. 329, is mainly relied upon. There the charge in 
the bill of inclictrnent, founded gn the same Statute, was, that 
the prisoner C'  did felonionsly attenyt to rarish," &c. I n  all 
other respects i t  mas like the one now under consideration ; 
which tends further to show that it has not been usual, and is 
not necessary, to state expressly the sex of the prisoner or the 
species of his victim. I n  deciding to arrest tlie judgment for 
tlie substitntion of tile word " attempt" in tlie place of " in- 
tent," tlie Court uses the fullowing language : .' I t  is a safe 
rule, tl~erefore, to follow tlie words of the Statute;  and be. 
cause it is safe, the conrts have adopted it. If one departure 
be allowed, i t  cannot be told how far astray i t  may lead na. 
Bnt  independently of that consideration, it is the dnty of tllc 
Court to require all pleadings to be expressed in t e r m  as brief 
and apt a s  possible. There can be none to denote the intent 
more apt than that a o r d  intent itself. I t  is the lauguage of 
the common Law-of Statutes-of pleading. I t  is perfectly un- 
derstood and ought to be retained. It is said by Lord ELLES- 
BO~OEGII ,  in Re% v. Pl'dliZJs, 6 East 472, to be the proper 
word to convey the specific allegation of intent. I t  is fonnd 
in all tlie precedents within our reach ; and there is no otller 
term so expressive and precise. Here the word atdenzy,t has 
been nsecl in its stead. W e  shonld be jnstified in rejecting i t  
upon tlie sole ground, that i t  is riot the word of the Statute. 
But it is not even synonornous. Inte?at referred to an act, 
clenotes a state of the mind with wliicl~ the act is done. Bt -  
terqt  is expressive rather of a moving towards doing the thing, 
than of tlie pnrpose itself. A11 attempt is a n  overt act itself. 
A n  assault is an attempt to strike,' and is very difYerent from 
a mere illtent to strike. The Statute make a particular intent, 
evinced by a particular act, tlie crime. That purpose and 
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that act eannot bt! so well, nor sufficiently described, as by  
tile words of t l ~ e  Statute itself." W e w  we at l i b e ~ t y  to decide 
tlie present case, upon the principles of the coininon law alone, 
unaffected by any Statnte, we might, i r ~  fcmmm vitce, feel our- 
selves bound by the above ncljuclication, or rather, by tlie 
course of reasoning by which it is supported, as an authority 
which we could not. disregard. We might, tl~erefore, rest 
upon it, and hold that no word, not even one of tlie same 
meaning, conld Le srtbstituted, in an indictment upon the Stat- 
ute in question, for the word i n t ~ n t .  But we cannot sliut our 
e j e s  to the fact, that the Act of 1811, to ~ l i i c l i  me have alrea- 
dy referred, declares that " no bill of indictment or present- 
ment shall be quashed, or judgment arrested, f'ur or by reason 
of any informality or refinelnent, where tilere al)peitrs to the 
court suficient in the f x e  of tlle indictnleitt to induce them 
to proceed to judgment." What i u  n~eant  by an  int'ormalify, 
we are informed by the Court in deciding the case of the 
State v. GuZlimore, 2 Ire. Eep. 3'72. I t  is t l~ere  defined to be 

a deviation in cl~arging the necessary facts and circumstan- 
ces constituting tlie offeme, froln the well approved forms of 
expression, and a substitution in lieu thereof of other terms, 
which nevertheless make the charge in as plain, intelligible and 
explicit language. Such a deviation is always dangerous, bnt, 
hy means of sucli a snbstitution, it i m y  lie rendered a Inere 
informality which is cured by the Statute." Tile deviation in 
the case liow under consideration, consists fiolely in the sub- 
stitntion of the word '' intention'' for the word " intent." I n  
Walker's dictionary the two primary definitions of these words 
are the same, to wit, " design," " purpose." Can the Court 
sap, then, that s charge of a felonious assault made wit11 the 
" intention" to cornmi6 a rape, i. e., with the design or pur- 
pose to con~lnit  a rape, is diff'erent from a charge of an assault 
made with the " intent" to commit a rape, i. e., with a design 
or purpose to corn~r~i t  a rape?  The bare statement of the 
proposition shows its absurdity. 

We are, therefore, corlstraiaed to declare, that we cannot 
discover any error in the record, and o w  opinion must be cer- 
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tified.to the Superior Court of the county of Iredell, to the end 
that that Court may proceed to pronounce the sentence of the 
law upon the prisoner. 

PEE UUEZAW. Judgment affirmed. 

S T A T E  we. A L F R E D  W. NOBLETT. 

It.is fiat error in the trial of a capital case, to permit witnesses, who have been 
previously examined, to be recalled and re-examined after the jury have retlred 
to eonsider of their verdict. 

I t  is not error for the judge to refuse to tell the jury, that the evidence of a wjt- 
ness, who has made a mis-statement, must be rejected altogether. 

Where a simpk enumeration of circumstances leads to an irresistiMe conclusion 
of faot, the Coukt cannot be considered as expressing an opinion upon such 
fact, contrary to the Act of Assembly, in merely making such enumeration, 
there being no peculiar significancy of voice or manner in making it. 

It is not a ground for arresting a judgment upon a conviction for murder that the 
word b l w  is used throughout the indictment for wound, there being other words 
used in the same oontext, which shoy  that a wound was given, and what kind 
of a wound it was. The informality ie cured by the Act of 1811. 

NABH, C. J., dissented from the Court, on the question of arresting the judgment, 
believing that the substitution of blow, for wovnd, was a matter of substance, 
not cured by the Act of 1811. 

TKIS wa8 an mDIcTMEaT for murder, tried before his Honor, 
Judge SAUNDERS, a t  the Spring Term, 1855, of Burke Superior 
Court. 

The indictment charged the defendant with the murder of 
one John Davis, and was in the common form, with the two 
ex~eptions pointed out in the reasons given in arrest of j u d g  
ment, and which need not be noticed here. 

As all'the material evidence in the case is interspersed in 
his IIonor's statement of his charge to the jury, and as that 
statement was elaborately criticised a t  the bar, and is can- 
tiously reviewed in the opinion of the Court, the Reporter 
deems it but just to give it entire, in the words of his Honor. 
I t  is as follows, viz : 
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" The Court charged the jury, that to sitstain the indictment 
against the prisoner, i t  was for the State to show that a mnrder 
had been committed, the manner and time of doing it, and 
that the prisoner was the perpetpator of the crime : that being 
a case of circnmstantial evidence, it was necessary for the 
State to establislj every fact relied on as material to the  prison- 
er's guilt, by testimony producing moral certainty in the minds 
of the jury, to the exclusion of every rational doubt, so as 
f d l y  to ~atisfy their consciences. The jury mere to deoide as 
to what facts were established to their satisfaction: what were 
the just, fair, and legitimate inferenwe, and whether they pro- 
ducedin their minds, the necessary conclusion, that the prisoner 
was the murderer: that in a case of this kind, the jury shonld 
reject all doubtful testimony, and take no fact as proved, a h u t  
which there was any just ground to doubt. 

First : as to the killing. Did John Davis come to his death 
by violence or by natural causes ? Unfortnnately, there was 
no grounds to doubt the fact of his death : that his death was 
produced by the hand of violence, the State relies on the tes- 
timony of the widow, and of Eliza Davh, the daughter: that 
the deceased Ieft his house on Sunday evening, the 4th of Sep- 
tember last, then in his usual health, about half hour by BITII, 

saying that he was going to his hog-pen, eome hnndred yards 
from his mill: that he was searched for that night and not 
found till next morning: that lie was tha i  found in the bad 
of the creek, dead, with several marks or bruise8 on the left 
side of the neck and head, as described by the witfiesses- 
some saying three or four, and one (Harlcey) four or five, any 
three of which, in his opinion, was sufficiently severs to pro- 
duce death : the opinion of the witness was worth nothing, but 
i t  was for the jury to say, whether from the wounds de- 
scribed by the witnesses, they were satisfied such was the rc- 
sult. They had stated these wounds were so severe, that on 
pressing with the finger on the side of the face, or head, the 
blood woilld gush ont of the nose and earjj. The gentleman 
who had been examined gave it as his medical opinion that, 
f r ~ m  the statement of the witnesses ~8 to the character of the 
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wounds, death would necessarily have followed : wheLlier tlicse 
several matters were trne, was the province of the jucy to 
decide. So t l ~ e  State relied on the other f a t s ,  as testified to 
by the witnesses, that blood was found in .several places along 
the patli near the bank of the week, near to the place whore 
the body was found-that t l~ere was hair, corresponding with 
that of the deceased, and his hat lying sorue five yards off: 
that a large club, as if freshly cnt, and corresponding with tlra 
sapling from which i t  was supposed to have been clut, WM 

found in the bed of tlle creek within s few steps of tho body: 
taking these facts as true, and that ,was for them, could there 
exist any rational grounds to [doubt ns t o  the fdct of killing f 
The primner'o counsel had arguod, t l~a t  the deceased might 
l i a ~ e  co1~e  to l i i ~  cleat11 by falliug irito tliio arcek and drown- 
ing, or Ly apc~plesy ; so he mighr, but i t  wss for the jnty to 
say whether s~ioh tt. death, under tlie eircu~nstances was rea- 
sonalle, or even probable. 

'(As to the mariner of killing, it was not incnmbcnt on tlw 
State to show that the blow if given, had been inflicted v6th 
the stick, as appeared in evidence, but any other thing calcu- 
lated to inflict wounds of a s i~ l~ i la r  kind, would support tho 
indictment. 

scAs to the time wlien the deceased was killed, if liilfcd at 
all, you have no direct evidence ; the testitnony of tlie old laxly 
and daugliter is, that lie left liome a half hour by. sun ; that 
11e was missing that night, and that he was found in the creek 
uext rnorning; from the signs of blood near the patli, and 
other discove~ies, tlle jnrora, who wore on the 'illquest, and 
wlio Kcre examined aa witnesses, concluded 11x3 rr~igllt have 
heen liitled, and prbbably was, about, or before sun-dawn; bat 
on this point tliere mas no direct evidence; it might have hew& 
at the time supposed, or during that night, as the witnossee, 
who made the examination on Sunday evening, say they found 
no signs until the next morning: the murder, by whomsoeeer 
perpetrated, from this evidence must have been done bstween 
the half hour by sun, when lie was last peen alive, and sun-rise 
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the next morning, when he was found dead: a t  what precise 
time it took place the State was not bound to sliow. 

"If  the jury entertained any doubts on either sf  these 
points-the killing, or the manner of the death-their inquiry 
would stop, and t l ~ e y  shonlcl acqtuit the prisoner. But if they 
were satisfied on tliese points, they wonld proceed to the iln- 
portant inquiry, so far as tlie prisoner was concerned, was he 
the perpetrator of the foul deed 2 In  prosecuting this inquiry 
as before stated, t11e jury should reject every doubtful circum- 
stance, and then say whether tlie facts tliey considered as  
proved, established the gnilt of the prisoner, and that beyond 
all doubt? 

"First. The State says tlle prisoner llad the opportunity of 
committing tlie ~unrder  : to es-tablish this, the State relies on 
the fact as stated by the witnesses, that the  prisoner lived 
within one mile of the place where the deecl is supposed to 
have occurred, and that he was absent fro111 liotne a t  tlie time, 
as testified to by the old lady, who, as she says, was living in  
tlie same l~onse, and, as i t  is insisted, if the several witnesses 
are to be believed, was still in the neighborllood. 

"Smmclly. The State says if the witnesses are to be believed, 
tlie prisoner had a motive for doing the act ;-a difficnlty llad 
occurred between the deceased and tlie prisoner, in July pre- 
vious to the alleged murder: the prisoner had been bonnd over 
to the Superior Court, and lie applied to the witness, Logan 
Burgin, to be his security, and the witness swears tliat in the 
couversatiun, tlie prisoner said, if Davis swore that he struck 
l~irn  with a stick 1le swore to. a lie, and added if 11e fools with 
him lie would .fix llinl so lie co1~1d not swear again. The wit- 
ness says lie admitted lie liad struck h i ~ n  wit11 11is fist. The 
two witnesses, Bicknell, were exan~ined as to w l ~ a t  they had 
heard the prisoner say the day after the trial before tile n~agis- 
trate. The first sags, lie told 11im Davis l ~ a d  sworn 11e struck 
hiin with a stick, wl~ich lie denied, and said, tliat man llad 
better mind or he would put I ~ i m  wl~ere  lie would do no good. 
The other Bicknell h a r d  prisoner say damned old pup, better 
not let hiln get hold of him : mould kill him. On his wife reyro- 
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ving, said he had told deceased so. Vaughn swears he  met 
the old man in the field soon after the oflense occurred ; tliat 
he  was bleeding-told hiin that prisoner had struck him wit11 
a stick-told this to prisoner-he denied it, and said if cle- 
ceased swore it he would kill him. This witness' testimony 
llad been strongly objected to in the argument, because lie had 
sworn falsely in swearing he had not been examined before the 
committing iriagistrates, and therefore, was not to be believed. 
l h e  Court charged that i f the  witness had knowingly and cor- 
ruptly sworn falsely, the jury would reject his testimony ; but if 
i t  was a mistake, and not through corruption, then they wonlcl 
decide as to what credit they would give the testimony ; so if 
they rejected it, they would then consider the other testimony 
on the points of motive and threats. Then as to the prisoner's 
absence, and the signs of blood on his clothes. IIis Counsel 
argued that he was not bound to show where he was ; and 
the witnesses lvere mistaken as to the signs of blood ; and that 
he  might liave got the blood in some other Kay. I t  is true, 
the prisoner was not bound to account for liis absence, but if 
he  failed to do so when informed of the charge against him, 
and tliat recently after the murder was alleged to have been 
committed, i t  would be for the jury to draw their own infer- 
ence. The witnesses swore, when asked when he left home? 
when he came over? where he had been? and where he had 
staid ? lie answered he left home on Saturday ; caine over on 
Monday ; and that he had been nowhere, and had staid no- 
where. I t  was for tlie jury to consider this statement and to 
draw their own conclusion. A s  to the signs of blood upon his 
pantaloons, the witnesses who were along when he was ar- 
rested, concur in swearing, that on the blood being discovered 
they got down and examined the pantaloons and the signs 
were blood ; and one of them, Zyttle, swears he saw the pris- 
oner, on the way, attempting to rub i t  out. 

"These are the several circumstances relied on by tlie State 
to connect tlie prisoner with the crime, and to satisfy the 
jury that he did the deed-the opportnnity-the motive- 
threats-absence, and signs of blood. 
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" To this the counsel for the prisoner replied, that the fact 
of killiug might have been placed beyond doubt by a medical 
examinatiou, and as this was not done, every inference is to 
be drawn against the omission ; that as to the time and man- 
ner of killing, that it was next to impossible for tlie prisoner, 
alone, to have done the act, ancl concealed tlie bocly, in the 
s l~ort  time allowed by the State's witnesses, withont the almost 
certainty of detection: that if hc clid the act alone, i t  must 
have left on t l ~ e  clothes niuclz stronger rnarlrs than those al- 
leged to have been found : tliat tlie prisoner rimy have been 
absent arid niay be unable to show where he had been, yet the 
State had not shown liis presence i n  the neigliborhood : as to 
the riding of the horse, his being seen in the morning, was 
not proved to any degree of certainty: that the threats relied 
on, if made, was at a time of passion, and too remote to have 
any weight, and tlie witnesses i~itty have ~nidnnclerstood the 
expressions ; that circnrnst:mces pointed to the witness 
Vaughn, with as much force as to the prisoner-his cou- 
duct in making the esnrnination, the place lie went to search, 
showed that he either did the act llirriself or knew who clid, 
slid that his rnanner on liis examination, ancl false statements, 
were certain marks of guilt not to be mistaken: tliat the cir- 
catnstances were too uncertain and inconclusive to justify a 
verdict of guilty in accordance with the kriown principles of 
our criniinal law. 

" In  conclusion, t l ~ e  Conrt left it to the jury, to inquire first, 
as to the facts proved ; and uuless they left their minds free 
from doubt, it was their duty to acquit. On the contrary, if 
the fi~cts admitted of no rational doubt, eitlier as to their es- 
istence, or as to the identity of the prisoner, then it v~ould be 
their duty, however painful, to convict. 

"The jury having deliberated for t~enty- four  hours, aud 
being unable to agree, addressed a letter to the Court, in which 
they say, ' the jury wish to reexamine the witnesses Nesbit 
and Vaughn, particularly as to the search ; they would like to 
examine testirnoily as to Vanghn's character : ' whereupon, 
the Court ordered the prisoner to the bar, when the witnesses 
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Neobit and Vaughn, were re-examined. Nesbit related, in 
substance, wliat lie had first sworn. Vanglin stated tlie same, 
except he said, that when asked if lie had been examined as 
a witness on tlie trial before tlie magistrate, he understood the 
question to refer to the first trial and not to the last ; and also 
that lie returned home on Saturday night and slept one hour, 
when lie got up early and went to Mr. Davis7. Burgin, who 
had been first examined, swore that Vaughn was a man of 
good character for truth. This exatninatioo was conducted by 
the Court, against tlie consent of tlie prisoner. 

"The Solicitor moved tlie Court to instr~ict the jury, that 
even if they sliould believe Vaughn had aided, or assisted the 
prisoner in tlle murder, they slionld convict on this indictment. 

"The prisoner's counsel moved tlie Court also to instruct, 
tliat if the jury slionld doubt whether the deceased was killed 
by Vaughn or the prisoner, they sliould acquit. 

"Tlie Court charged, that they would consider all the cir- 
c~unstances in evidence, and if they sliould think one person 
alone could not have done tlie act, but the prisoner had a 
lia~id in it, it would be tlieir dnty to convict on this indict- 
ment : but if they should think tliat it was tlie act of Vaughn, 
or any other person, or the act of the prisoner, and they 
doubted as to who did it, the prisoner was entitled to an ac- 
quittal." Defendant excepted to tlie instruction given tlie jury 
in tlie several particulars mentioned in the opinion of this 
Court. Verdict of gnilty. 

Motion in arrest of judgment. Motion overruled. Jndg- 
lnent and appeal. 

Aftom~ey Gewral, for the State. 
Bynum, Baxter and Edney, for the defendant. 

BATTLE, J. An attentive examination, aided by able argu- 
ments of counsel, and by repeated discussion among ourselves, 
and stimulated by an anxious desire to come to a just concln- 
sion in a case of such great importance, both to the State and 
to the prisoner, llas ngt enabled us to discover auy error, either 
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in the bill of excspticms;. o r  upon the record, which entitles 
the prisoner to a new trial, or to aa  arrest of the judgment. 

The errors assigned by the connset for the prisoner, in his 
bill of exceptions, a re  the following : 

" 1. That the presiding Judge erred in permitting witnesses 
to be recalled and re-examined, after the jury had retired. to 
consider of their verdiot. 

"2. That he erred because he declined telling the jury that 
they ought to reject, altogether, the test imop~ of the witness 
Vaughn. 
" 3. That he erred in expressing an opinion as to the trhth 

of a material fact. 
"4. That in responding to the prayer of the prisoner for a 

specific instruction, 11e erred in telling the jnry that if they 
shonld think one person, alone, could not have billed the de- 
ceased, ' but the prisoner had a hand in it,' they must con- 
vict him. 

" 5. That in responding to the pvayer of the prisoner for a 
specific instruction, he erred in not giving it in the ternrs re- 
quired, but avoided the force of it, by rnaking his charge too 
vague and indefinite." 

1. With respect to,the first error assigned, we are saved the 
t m n b l ~  of an investigation, because we find that the question 
whieh i t  raises, has been settled again& the prisoner by repeated 
adjudioatrions of this Court. Imthe case of the State v. Xitver, 
3 Dev. Eep. 333, it was held t l ~ a t  the Coctrt, at  the request of 
the jury, might in its discreti~n, permit a witnesra, who had 
been once examined, to be called agaia at any time befo~e the 
oosdict was rendered, notwithstanding the witnesses were 
separated b e f m  their h t  exam;linntion, add had since had an 
o p p r t w i t y  of speaking with each other. Again, in the State 
v. Ba&, 18 Ire.:It.ep. 88.88, the Cowt said that it was a mere 
dim-etioqwy p o m p  in the Cbw% beloiv, to pecruit or refuse, 
the introduction of additional test imos~,  after the cornmenee- 
me& of the attgurnent-d c a n s e l  te t l s  July. So in the ~Ytccte 
u.. %?-, IS he. 4 1 ,  It ww.8gdtated th&t vhether a witness, 



426 IN THE SUPBEME COURT. 

Stnte vs. Nobleit. 

who has once been examined, shall be re-examined, is b ques- 
tion of discretion for the p~esiding jrtdge, and that from his 
decision no appeal would lie to this Court. 

The principle decided in tliese cases applies to everytlling 
which was permitted to be done in the present oase. Ko wit- 
ness was exatnined who liad not been era~uirred before, and 
each witness wl~o was recalled, testified to facts which l ~ n d  
been previously examined and discussed. 

2. T l ~ e  question raised by the second error was ably argned 
by tlie counsel, fully considered by the Court, and decided 
against the prisoner, in the Shie v. J. T, TI-illiams, at the late 
term in Raleigh, and not yet reported. (Ante 231.) We have 
heard nothing in the argnment here to chnnge the conslusion to 
wliicli we came in that case. 

3. The third error assigned, is, that the judge expressed to 
the jury his opinion, that the deceased came to his death " by 
tlie hand of violence" and not by his own act. Tlic in~pnta- 
tion is, that his Honor, at'ter recapitulating all the fwts and 
circumstances, which had been given in evidence, and relied 
on by the solicitor to prove that t l ~ e  deceased did not commit 
suicide, but was killed by another, closed the enumeration thus : 
L L  taking tliese hcts  as true, and that was for them, (tile jary,) 
could thereexist any rational ground to cloubf as to the fact of 
Irilling?" Itisinsisted tlint this question was pntin such a man- 
ner, as to intimate to the jnry that, in his opinion, there conld be 
no doubt as to the killing. "How it is certain," as the Conrt 
said in HcEae  v. Lilly, 1 Ire. Rep. 118, "that this question 
rniglit have been proposed in suclr a tone and manner, aa to 
manifest the clear conviction of the inquirer, how it ought to 
be answered ; but we cannot intend any cirennrstnncos of this 
sort, and without some peculiarity of t o w  or manlrcr, intima- 
ting the opinion of the spealrer*, and iuflueaciog, or tcr~dimg to 
inflnence, the judgment of tliose addressed, the  qnestion sub- 
mitted very properly directed the attention of the jury to s 
material inquiry of fact." 

These remarks furnish, in our opinion, a complete reply to  
the argument in favor of the imputed erivr. We thiuk that 
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60 far from intending, in the question put by his Honor, any 
peculiarity of tone or manner injurious to the prisoner, we 
might justly infer the contrary, from the care which he took 
to caution the jury against relying upon any fact, or circnm- 
stance, adverse to the prisoner, unless i t  were proved by 
unquestionable testimony. The truth is, that the facts which 
bore upon the inquiry, then under consideration, could not 
well be called to the attention of tlle jury, without impressing 
the hearers, that the n a t q t o r  and everybody else could have 
no other belief than that tlle deceased was killed by some 
other hand than his own. But  yet, it cannot Le doubted that 
the judge was strictly in  the line of his duty, while recapitn- 
lating the testimony; and the question which he proposed to 
the jury mas IL very proper one, unless accompanied with the 
objectionable tone and manner, which, as has been shown, we 
have no right to infel.. This subject was before the Court, at   it^ 
late June  term in Raleigh, in the case of the State v. Pinckney 
TT'i'ZZiccnzs, (ante 194) upon an indictment for larceny; n13d the 

very strong circnrnstances of suspicion against the defendant in 
that case, made a question propounded to tlle jury bythe jndge,, 
qnite as liable to objection as the one now under considera- 
tion; and yet, we held that there was no error. I t  is proper 
to remark further, in justification of his Honor's charge, that 
after calling the sttention of the jury to all the facts and cir- 
cunistances relied upon by the State to show the manner o! 
the killing, he proceeded to state those relied om by  the pris- 
oner, together with the arguments of his counsel thereon, tc 
show that the deceased's death was self-inflicted. 

4. The inst ru~t ion prayed by the solicitor, the answer to 
wliicli gave,rise tc* tlle fourth exception, was, that if the jury 
should believe the witness Vaughn "aided and assisted tllc 
prisoner in the murder, they should convict on this indict- 
ment." 1 5 s  Honor told the jury, in reply to  this, that t-hey 
wonld consider ali the circumstencw in evidence, and if they 
should think one person alone could not do the a d ,  bnt that 
the  prisoner had a hand in it, i t  would-be h e i r  duty to convicl 
oa this indictment." The prisoner's counsel except to this 
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charge, upon the ground that the expression "had a hand in 
it," was so indefinite in its meaning, that i t  was calculatecl to 
mislead the jury, and was, therefore, erroneous; that by hnc- 
ing ct ,h& i n  a n  a d  was cornmonly understood to mean the 
being in any way concerned in, or connected with it, by any 
person, whether present or absent, near the scene of it or at  
a distance from it. I f  this were the sense in wliich liis Hon- 
or's langnage might fairly be understood, then it would be 
erroneous. Rnt  we cannot think that such is the fair con- 
struction of it. I t  mas spoken with reference to the testimony 
given on the trial, and must be taken as having been applied 
to that testimony. The case does not show that anything was 
said by any of the witnesses tending to prove that the homi- 
cide had been procured to be clone by sonle person not present 
a t  the time of the Billing; and we cannot see, therefore, horn 
the jnry corrld have been misled by the espression to which 
the exception is talien. The connsel ol~jected fnrtlier, that 
the language was unusual, and never before heard of in a j n -  
dicial proceeding; but in that they are mistaken, for on the 
trial of Lold Mohnn for murder, before the  Honse of Lords, 
in 1692, the solicitor-general, in his argument for the Croxn, 
and the Lords, in a question propounded to the judges, use 
the same expression, in tlie same sense in which i t  was ern- 
ployed by his Honor. 4 State Trials, Lon3 Mohun's case, at 
pages 537, 546. 

The fifth and last error assigned in the bill of exceptions, as 
the ground of a new trial, is, tliat his Honor did not give a 
proper specific icstrnction, which the prisoner's counsel prayed, 
bnt  instead thereof, gave an instruction mliicli was calculated 
to prejndice tlie prisoner's cause. Tlie instruction pra.~ecl, 
was, tliat if the jury shonld doubt mlietlier the deceased 
was killed by Vaughn or tlie prisoner, they should acquit.'' 
The ir~strnction given was, that if tlie jnry sliould (( think i t  
was Vanglin, or any other person, or tlie act of the prisoner, 
and they doubted as to who did it, tlie prisoner was entitled to 
an acquittal." The objection is, that the instruction was in 
more general terms than was requested, whereby its force 
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and effect were weakeaed~ The coatrwl for the prisoner 
insist that the testimony made out a very strong case 
of snspicion against Vaughn, and tliat they had a right to 
have the issue, whether he or the prison& committi$ the 11owi- 
cide, presented singly to the jury ; and that 11;s I-Iomr by 
introducing the suppositiori that 'Y any other person'' may 
have done it, withdrew the attention of the jury $ram such 
issne, and thereby prejodiced the case of the prisoner. We 
admit the prayer of the prisoner was a proper one, and that 
tlic jndge would have done right in giving the kstruction in 
the very words desired. We admit f'urtlier, that if the cha~ge,  
as given, was not substantially a h a t  was required, or was cal- 
culated to mislead the jnry, it was erroneous. Bymum v. By- 
nun?,, 11 Ire. Rep. 632. Shelf&* v. Goding, ante 176. 

But notwithstanding the strong reliance wliich the counsel 
seem to place upon t l ~ e  validity ~f this objection, we mnst 
confess that we cannot perceive its force. It q p e a r s  to as, 
that the instruction given, indaded in express terms, that 
wliiell was asked, and then added something wl~icli made it 
more favorable to the prisoner. The jury were told tlmt if 
they doubted whether it was the p l ' i sml~~,  or Vaughn, or any 
other person who did the w t ,  they 'most acquit the prisoner. 
Vaughn's case was certainly p ~ t  before the jory, and tlio resi- 
due of the eharge was in  effect, (and the jury could tiot have 
understood it otlmwise,) tliat if they had zt reasonable doubt, 
whether the prisoner eommitted the murder, he was ontitled 
to an acquittal. Flmt reasonable donbt would necesmrily be 
created by the supposition that V'aaghn, or any other person, 
might h&ve done the act, Unless the counsel wished the jnry 
to be told that if .they did not believe that Bnughn a a s  guilty, 
then they mnat find the pisoner guillty, even tfmugh they sne- 
p w e d  that some other person had co-lnmitted the crime, we 
Eatlnot see how €he prisoner was injured, or could have been 
injured, by the instruction givbn. 

In the ,eve& that B WW trial %hotaM be reftised, the prism- 
er%-comael w v & h w r e s f  of $he j~idgm'ent, aeiiglping there- 
GT trro g&wn& 
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1. That in  the latter part of the bi.11 of indictment, the word 
'' oath " is omitted. 

2. That the bill of irdictment is fatally defective, in cliarg- 
ing that the death was caused by a " blow " instead of a 
wound. 

The first ground of objection is, in our opinion, untenable, 
I n  the commencement of tile indictment it is expressly stated, 
in tlie usual form, that "the Jurors for the State upon their 
oaths present " kc., arid that is sufficient, without repeating 
that the cllarge of murder was made upon their oaths. I n  the 
case of the ~5'tute v. Klm6rouyl~, 2 Dev. 12ep. 431, it did not 
appear anywhere upou tlie record, that the grand jurors had 
been sworn ; yet the Court held, that as the proceedings were 
in a court of superior jurisdiction, it would be intended that 
the bill of inclictnient was duly found upon the oaths of a re- 
quisite number of good and lawful r~ien. In the present case, 
tlie record states expressly that the grand jurors were "drawn, 
sworn, and charged, as a grant1 jury." I t  follows, of course, 
tliat the bill of indictment, and every part of it, was found 
upon their oaths. 

The second objection is one of much more importance 
and difficulty, and were we required to decide upon it accord- 
ing to tlic principles of the common law aljplicable to the 
subject, we might hold it to be a fatal one. But we are not 
a t  liberty to disregard the Act of 1811, (1 Xev. Stat. cli. 32, 
sec. 12) which declares that " In  all criminal prosecutions 
which may be had by iridictmenf or presentment, it shall be 
sufficient for all intents and purposes, that the bill sliall con- 
tain the charge against the crin~inal, expressed in a plain, 
intelligible, arid explicit manner; and no bill of indictment, 
or prcsentn~ent, shall be quashed, or judgment arrested, fur, 

.or by reason of any informality or refinement, where there 
appears to tile court sufficient upon the face of the inclictmerlt 
to induce them to proceed to judgment." 

Tlie counsel for tile prisoner contend that this act, unless 
confined witliin rlarrow limits, will destroy everything like 
regularity and formality in criminal prosecutions, and thus 
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withdraw from, the accwfied that protectim which the free spirit 
of' the commoa Inw secured to them.; aud that, therefore, it 
ought to he consttned strictly. Indeed, one of the counsel, 
Mr. Zdney, venttired to call in question the wisdotn d the 
Act, and of the GeneraleAssembly which passed it. In  that, 
bowever, he is opposed by thls late clistiugt~ished C ~ I E F  Jus- 
Tim, who, in the case of the Stute v. Xo~'es, 2 Dev. Eep. 452; 
used, in reference to this Act, the following langnage : " this 
law was certainly designed to uphold the execntioli of public 
justice, by freeing the courts from those fetters d folvn, tech- 
?ta'cality and  re$~ernelzt, which do not concern the snbstance 
of the charge, and the proof to support it. Many of the sages 
of the law had called nice objections of this sort, a disease of 
the law, and a reproach to the bench, and lamented that they 
welw bound down to strict and precise precedents, neither 
Insre brief, plain nor perspicnsus, than that which they were 
constrained to reject. In  all indictments, and especially those 
for felonies, exceptions extremely refined, and' often going to 
form only, bad been, tliough reluctantly, entertained. We 
think the legislature meant to disallow the whole of them, and 
only require the substance, viz : n direct averment of those 

facts a d  eircum,da/nces which constitute the crime, to be set 
forth." We think that the wisdoiil and the beneficent opera- 
tion of the Act, are by t'hase remarks amply vindicated ; and 
Me shall not hesitate to' give to it the effect to which the de- 
cisions of our precjeeesww ha re  settled that it is entitled. 
Tlld Act has not disp'enmd with t h e  necessity of stating, in 
the bill d irtdictment, the 6246stance of the charge, but it Ims 
mquired the courts to disregard what is tnerely i~)fir?natity 
or r~&eme@t. We must inqpire then, what is all infonriality 
or a refinement? An informality (s:tys Judge GASTON, in de- 
liv,eririg the apinion of the Coart in State v. G&kin~o~a, 2 Ire. 
Eep. 3%) is s "deviation in charging the necessary facts and 
c$cwnstanca w t i t u t i n g  the &ense, f r ~ t n  t l c  well 'approved 
Urns of expression, and a substitution in lien thereof of otl~er 
bswcs, whlmb aev%rthhs  make the charge in as plain, intel- 
l.id&ib d eapkit Imguage. Pnoh s devi.ation is rtlwsp 
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dangerous, but, by means af such a substitution, i t  may be 
rendered a mere informality, wl~ich is cured by the Statute. 
A refinement is understood to be tho verbiage, wliicli is fre- 
quently found in indictments, in setting forth what is not 
essential to the constitu.tion of the offense, and therefore, not 
required to be proved on the trial." "An infor~nality," (says 
RUFFIS, C. J., in tlie case of the Stnta v. Jfoses, case above 
referred to,) " can embrace, perllaps, only tile mode of stating 
the fact. If the fact be one essentially entering into a crime, 
it must be set forth; bnt it need not Lo set fort11 in any par- 
ticular words, if other words can be found which will convey 
the whole reqnisite legal idea. Pleaders are to be much coni- 
nlerided for pursuing the ancient, settled and approved pre- 
cedents. They arc tlie best evidence of the law itself; and it 
is a beconring modesty in us, t l ~ e  erilblem of merit, to evince 
a nr~ rked  veneration for the sages wllo liave pmceded as. 
But it lias pleased tlie Legislature not to reqnire, as a matter 
of duty, in all cases, what is certainly a matter of prndence 
and propriety." IIaving tlios ascertained 'tlie legal meaning 
of the terms " i~lforniality " mcl " refinement," it remains for 
us to inquire, wlietlter the substitution of the w o ~ d  blow " 
for tlie word L' wound," in the indictment now before us, is 
such an iriforlnality as is cured by tlie Statute. Tile counsel 
for tile prisouer contends tliat it is not-that, on the contrary, 
it is a defect iu t l ~ e  substnrm of the averntent of tlie means 
whereby tlie deceased came to his death, and, therefore fatal: 
that tho word L b  &low '? signifitfe the cause only of the wozond, 
wliicli is the effect of tho hiow, fiwm which e&ct tlie cleat11 
ensiles: and that such wunnd, being tho immediate cause of 
tlie death, niast be stated, instead of tlie remote cause, which 
is the blow. 

Tlle language of the Court in the case of tlie State v. Martin, 
3 Dev. Rep. 320, to whicli we have referred particulnrly i n  the 
State v. Tom, (decided a t  the pres&it term, ante 414,) goes far 
to support this argument. Biit i t  is to bc remarked, that the 
Act of 1811 is not  a t  all akluded to in that case, ttnd the decisian 
seems to linve beer1 put upon the strict pfnciples of the c o n  
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~ n o n  lam. We adniit the force of tlie argun~ent,pmvided tlie 
premises be true, that the word 6Zow in  the connection in 
wliich i t  is used does not convey "the vhole requisite legal 
idea" of the means whereby the deceased was killed. Tlie 
charge is, that the prisoner with n certain club, which lie, 
the said Alfred TIT. Noblekt, in  both his hands then and there 
had and held, tlie said Jolm Davis, in and upon the left side 
of the head, cutting the left ear, and mashing the nose and left 
cheek bone of him the said John Davis, then and there felo- 
niously, $c., did strike, gi-ving to the said Jolirl Davis tlien 
and there with the club aforesaid, in and ~ i p o n  tlie left side of 
the head, cutting tlie left ear and nmslling the nose and left 
cheek bone, of liirn the said J o l ~ n  Davis one mortal blow, of 
which said mortal blow the said John Davis on, &c., instantly 
died." Mr. Walker defines the word "blo~v," to mean a 
ustroHe,7' an9 the verb " to mash" of wliicli mashing is a 
participle, to mean "fo beat into a confused mass." Now i t  
seems to ns tliat a blow or stroke with a club, whieli lm the 
effect of cutting the left ear and mashing or beating illto a 
confused mass, the nose and left cheek bone of the deceased, 
shows to the Court, as clearly, the means whereby the deceased 
mas killed, as if the word wound had been used. Tlie case of 
the State v. Xoses, decides that the Act of 1811 dispenses 
with the necessity of: stating the dimensions of a wound, and 
we think that i t  is equally effectual to diapense with the ne- 
cessity of using the word mound, when other tenus of eqniv- 
d e n t  meaning are employed. 

The 1-es-lilt of our opinion, is, that no error has been shown 
in the bill of exceptions, or in the record, to prevent dle sen- 
tence of the law from being passed upon.the prianner; and to 
the e ~ d  that sncli wnterice may be pronsuneed, i t  must be  
certified that there i e  na error in the r e c o d  

NASH, C. J., dissentienfe. I .concw with my brethren in  
the opinion denying to t h e  prisoner a venire & rzovo. 

I do not e m c u r  with them in their j l rdpient  in overruling 
tlie motion in wrest of judgment. I believe that the indict- 
meat k substnntially defectiva 
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I t  is conceded, that by the coulmon law i t  is so;  b ~ d  i t  is 
considered that the error is cured by the plastic effects of the 
Act  of our Legislature, passed in 1811. By tliat Act it is de- 
clared, "that no bill of indictment or prese~ltinent shall be  
quashed, or judgment arrested, for or by reason of any infor- 
mality, or refinement, where there appears to the court, suffi- 
cie~lt, gn the face of the indictment, to induce them to pro- 
ceed to judgment." Believing, a s  I do, that sufticient does 
not appear on this indictment to autliorise me to p r ~ c e e d  to 
judgment against tlie prisoner, I am constrained to say, that 
in my opinion, tlie judgment ooght to be arrested. 

From the earliest period af our criminal law as contained 
in our books of precedents, the charge of the death is averred 
to be from tlie fchtal ' V ~ Z I ~ Z ~ ,  or 61"u&e, as the case may be: no 
instance can b e  found, either before the Act of 1811, or since, 
in wliicli this averment is omitted, or the death attributed to 
the blow inflicting the wound. This averment has ever been 
considered a substmtial one, wllich must be laid in the indict- 
ment and proved as laid, so much so, tliat if in an indict- 
ment for murder by a wound or bruise inflicted, it appears 
in evidence that tlie death was caused, not by the wound, 
but by poison, the prisoner must be acquitted. W h y  is it that 
a physician or surgeon, who is called as a witness, is never 
asked if the blow was sufficient to produce death ? but wheth- 
cr the wound inflicted was sufficient? 

But I am not left without authority upon this point, and as with 
Lord I<EKTON, SO with me, one decided case is  of more worth 
tlinn many theories. 

The opinion of men of high judicial station, upon the point 
in issue, is ever most grateful t'o me in the discharge of m y  
official duties. My brethren rely much upon the case of 
Xoses to bear them out. I refer to the same Case to sustain 
my position. Moses was indicted for murder, and in the in- 
dictment, the length and breadth of the wound was set out, 
bust not its depth. The opinion is delivered by the late eini- 
nent Chief Justice of this Court. I n  commenting on the case 
in  connexion with the objection, he s a p ,  page 466, " The sub- 
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stance is, that the primloner gave the &ceased a mortal blow 
of which he died. A stroke, a mortab w s t ~ d  i~;Ricted thereby 
and the ccverrnent of death tiy d h  wound are e~entiaki" That 
this expression did not drop from hi& unadvisedl~, at  page 
461, speaking of the relaxing effect of the Act of 1811, dn 
bills of indictment, he .states, " Thabthe wound, its morta-lity 
and ita actually causing the d&h, ere ihe s&tar~tiaZ par&." 
This opihion proceeds from too high a source fw me to d i sm 
gmd, beoause it was not necessary to the decision of the point 
immediately before $he Cburt. The bench was at-that time 
as streng as it ever had been, or has been ab aHy time &ce. 
The Court there use the words '& essential'' and substantial," 
in relation to the averment of the death being oeeasioned by 
the wound. If thqt averment be a substantial parbof the in- 
dictment, it must be so averred and so proved, Because it io 
an es~ential fact to be found by the jury. This aathority then 
sustains my position, that the omission in the bill af indict- 
ment of the material averment, that the death was oceiisioned 
by the mortal wound, is fatal to the indictment and not cured 
by the Act of 1811. The Act cures informalities. What is 
informality? I t  is nothing but want of fornl; a deviation 
from well established precedents or forms in matters of ,mere 
form. But the omission of the averwent of which I complain, 
is matter of substance, so declared by the highest judicial aa- 
thority known in our State, and not mere fow.  If the Act 
of 1811, is to have the effect contended for, I am persuaded it 
will prove the most mischievous of any ever enacted by our 
Legislature. The exposition it has received here, may be a 
sound one ; I do not think so. Criminal proceedings will be 
stripped of .ail tli&e forms, deemed by .ear sneestors so e~sential 
to the life, liberty and property of the oitizen. A periphrsstic 
mode of expression will be adspted in the place of those well 
known wo~d8, w&r&r, f e ~ o z c u ~ y ; ~ b w g I m ' o u a Z y  and oths~a  ;, 

for though they caonot be expressed b y  sytueny?ns, they each 
may, By worde equall'y plaip and more.so&prekessible 'by 
c o m m n  persons. Approved pwedwbt-are  &e best evidence 
of the law. Both, Judge GAS-, is 6hs case of Gali%mrej 
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and Judge RUFFIN, i~ that of ~Yoses, point out forcibly the 
danger of abandoning presedents, and tbe latter, both in tlie 
case of Moses and that of Martin, sayq that the words, felo- 
niously and murder and ZjurgluAously, are necessary in indict- 
ments for tlie crimee designated. To my mind, it is apparent, 
that b j  the word " informalities" tlie Legislature intended to 
enlbrace those things which are strictly matters of form, and 
did not intend to extend the Act to matters of substance. 

Neither is tlie objection to the indictments refinement, in 
tlie Lngr~age of the Act, for I cannot believe that what isdeerned 
by the law a substantial averment, can in any sense amount 
to a refinement. 

Being convinced that tlie indictment is fatally defective, I 
nin constrained to say that suflicient does not appear npon its 
face to nuthorise me to say that judgmer~t o~lglit to pass 
against tile prisoner. Ny opinion is, tliat judgment ought to 
be arrested. 

PER C~RIAN. Judgment affirmed. 

JONAH BIVENS et. al, us. McCALLUM PHIFER. 

Where a declared general purpose of providing bountifully for one relative, would 
be defeated, and a very striking inequality p~oduced among others standing in 
equal degree of relationship to the testator, by applying the rule of construc- 
tion to make the division per capita, the other rule of dividing per stirpes will 
be adopted. 

PETPI'ION for the payment of 1egrtci.e~ under the will of Da- 
vid Z'h?yer, heard before X ~ L Y ,  Judge, at the last Spring 
Term of Union Superior Court. 

After giving his wife 250 acres of land, (describing it) and 
d h e r  property amounting in value to $850, with the liberty 
of taking $850 in cash for and in lieu of her third of his real 
estate, and a negro w o w ,  and making other provisions which 
resulted in the accumulation of the f ~ ~ n d  in question, and are 
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!lot material to the question involved, the testator proceeds : 
" hly will and desire is, that niy executors hereinafter named, 
at t11.y decease, shall sell my negro property in families, or a t  
the discretiou of iny executors, and tlie balance of my proper- 
ty not above named: sale to be conducted as all esecutors' 
and administrators'sales are : and tlie of sale, togcth- 
cr. with wliat notes and cash may be on liand a t  tile time of 
m y  decease, all to be dis1)osed of as fbllows : it en^, m y  will 
and desire is, tliat my son Matthew I'hifer's lieirs : m y  son 
I h v i d  Phifer's heirs: my so11 Ezra Pllifer's lieirs: m y  son, 
McO&am Phifer : ~ u y  dangliter Itachel Even 's  licirs: illy 
daug%ter Nar tha  Craig's heirs, each ~ e c e i r e  as inucli of illy 
estate as the value of lily land given to illy wife ; then beloved 
wife, Elizabeth I'hifer, arid the above nnlned heirs, with tlie 
exception hereinafter named, to sli:~re and share alilie." 

Itern, my will and desire is, that if rriy grand-dangllter, 
Mary Jane  Phifcr, sliould die before she comes of age to re- 
wive her part  of my estate, it to be equally divided among 
m y  lawful heirs." 

McCallunl Phifer, and the widow Elizabeth, were appoint- 
ed executors ; tlie former only qualified. 

I n  1553, the testator added a codicil to tile above will, wliicll 
adds an additiorial arnount to tlie fund " to be divided among 
lily heirs as above directed." 

Rachel Bivens died i n  tlie lifc-timc of the testator, leaving 
six children. 

Martha Craig - - fuur c11iIdl.en. 
Martha Phif'er - - seven 
David' Pli'if'er - - tliree " 
>:ma Pliifer - one chiid. 
McCallunl Pliifer is still surviving. So, wit11 tlie widoli., 

there mould be twenty-three individ~ials i f  rcckoned by tile 
per capita rnle ; and only seven classes, mitli the widow, if 
reckoned by the per slirpes rule. The suit u7as brought against 
McCdlnm Phifer by the g~~ind-children, praying that tlieir 
legacies should be paid thcm all equally, orpet* capita. 

It was referred to a connnissioner, J. X Stewat't, to take 
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an account of the estate of David Phifer, Sr., and report the 
amount of tlie estate and the part due each of tlie legatees 
under the will. 1Ie reported tlie sum of $34,059 01, which 
was divisible into seven parts, one, viz : $4,929 59, for Nc-  
Callurn Pliifer; tlie like sum (with a small declnction) to the 
widow; and the like sum to each of the families of the deceas- 
ed sons and daughters of tlie testator. 

To this report an exception was filed in the County Co~zrt, 
insisting that tlle division should be made per  cnpita. On con- 
sideration and argument in that Court, the exception was over- 
ruled and the report confirmed. And judgment being given 
for tlie petitioners, according to this report, they appealed to 
the Superior Court. 

In  the Superior Court it was proved that McCallnm Pllifer 
zaus a wun W ~ I L  a family of cl~ildren, and t l ~ e  only question in 
tlie cause, being wlietller the division under the will of David 
Pliifer should be nlade pe r  capita or p e r  stirpes, his Honor, 
considering tlie above fact, in connexion wit11 various clauses 
of the will, decided, tliat the intention of the testator was, that 
the division sl~ould be made ye73 stirpes. H e  gave judgment 
that the report be confirmed, and tllat the parties recover ac- 
cordingly, from which judgment the plaintiEs appealed to 
this Court. 

Wilso?~, for the p1aii)tiffs. 
OsBwne and IL 0. Jones, for the defendant. 

BATTLE, J. If that clause of his will by which the testator 
directed tliat his son Matthew Pllifer's heirs, his son David 
Phifer's heirs, his son Ezra Phifer's heirs, his daughter Rachel 
Biven's heirs, his daoghter Martha Craig's heirs, his son Nc- 
Callum Phifer, and his widow Elizabeth Phifer, should take 
his estate after being convelted into nloney, sliare and share 
alike, had stood alone, t l~en  according to tlie general rule, es- 
tablished by several ad,judications of this Court, the legatees 
would take pe r  capita and not p i a  stirps. Tirwcl v. Stowe, 
2 Der. Eq. 509 ; Biawis v. Philpot, 5 Ire. Eq. 321 ; Cheeves 
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v. Bell, 1 Jones' Eq. 234. But if there be any thing in the 
will, indicative of an intention that they shall take as families, 
the general rule will not apply, and the division shalI be per  
stirpes and not per  capita, Spivey v. X ivey, 2 Ire. Eq. 100 ; 
iNurtin v. Gould, 2 Dev. Eq. 305 ; If endemon v. Vromack, 
6 Ire. Eq. 437. The question then, is whether there be in the 
will before us, any indication of an intention to take the case 
out of the general rule. A careful examination of the different 
clauses of the will, comparing one with another, has satisfied 
us that there is, and that this appears from at least two cir- 
stances. 

1st. I t  isnianifest from every part of his will and codicil, 
that the testator intended to make a fair provision for his 
" beloved wife," so far as the amount of his estate and the 
just c l a im of his children upon his bounty, would allow. I n  
construing his will, in order to ascertain what that provision 
was intended to be, we have a right to look to the condition 
of his estate as it mas found to be at the time when his will 
was made. Lillard v. Reynolds, 3 Ire. Rep. 366 ; Boys v. 
TVilliams, 2 Russ. and Myl. Rep. 6 89; Mu~t i f i  v. Drinkwa- 

ter, 2 Beavan 215. I n  the latter case Lord LANGDALE said, 
"I  consider the rule as settled: yon are at liberty to prove 
the circumstances of the testator, so far as to enable the Court 
to place itself in the situation of the testator at the time of 
making his will, but you are not at liberty to prove either his 
motives or intentions." In  the present case it appears that the 
will was written in 1848, the codicil in 1852, and that the tes- 
tator died in March, 1853. I t  is not shown or suggested that 
tlie value of the estate had materially increased or diminished 
between the times when the will and codicil were executed, 
and the time when the account was stated by the referee ill 
185.5. The wliole estate may, then, be taken to have been 
worth about $35,000 when the will was made. Kow, if the 
testator is to be supposed to liave intended a per  capita divi- 
sion among the legatees, in that clause of l~ i s  will to which we 
first referred, his widow would get only about $1500, there 
being twenty-three claimants; bnt if a per  s t iyes division 
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were designed, then her share ~ o u l d  be about $5000. W e  
cannot hesitate in saying that the testator intended to malie 
for her, the Iatter, and not the foriner totally inadequate pm- 
vision ; and that, therefore, the division between his son and 
his grand-children, should be by f m d i e s ,  i. e. per s2i.l-es. 

2nd. The other circumstance which has aided in bringing 
11s to this conclusion, is to be found i a  the fact which is stated 
by liis Honor in the Court below, as the ground of liis opin- 
ion. It was shown that the testnto:.'~ son, XcCalInm Pliifer, 
was a inan with a family of children," and i t  cannot well be 
supposed that the testator, in providing for liis grand-children, 
was not willing to put &IcCallum's children upon the same 
footing wit11 the others, by giving their father a share as n 
stock or root. That the state of the testator's fa~nily may be 
looked to, in fixing a construction upon his will, see the case 
of Lowe v. L o ~ d  liz~nti?zgtozue~, 4 Russ. Rep. 432. 

Upon the whole, we are of opinion that his IIonor was right 
in overruling the exception to the report of the referee and 
confirming the report, and that liis judgment ought to be af- 
finnecl. 

PE:R Ccaraar. Judgment aflirmed. 

REUBES HALL  A K D  W I F E  cs. CHANG A S D  ENG BUXKER, ilrc 
S m m e s e  Tlcins. 

A deed, mode by husband and wife to one who dies previously to the probato 
:uid privy esalnination of the wife, is good from the  time of its execution and 
dclivery to the  bargainee, provided, after his death ,  i t  is duly acknowledged, and 
t h e  privy eraminution of the wife taken,  and the deed registrred. 

P ~ I T I O S  for DOWER, tried before his IIonor, Judge K ~ L Y ,  
at  the Fall  Term, 1854, of Wilkes Superior Court. 

The only question in this case was, as to the effect of a deed 
made in the life-time of the husband-of the petitioner, by n 

fenze  covert (with her liusbuld) but not acknowledged and re- 
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gistered until after the death of tlie bargainee. His Honor 
was of opinion that it tools: effect from its delivery, and, there- 
fore, that he was seized, at his death, so as to entitle his widow 
to dower, and gave judgment accorclingly, from rvllic.1~ defen- 
dants appealed. 

Boyden, for plaintiffs. 
Xitchell ,  for defendants. 

NASII, C. J. David was the owner of several tracts 
of land, of which, one was the tract now in controversy in this 
suit. By their plea, the defendants admit tllat David Yates 
died seized and possessed of the other tracts, but deny he did 
tlie so seized arid possessed of the one now in controversy. 
David Sr'ates, by deed, conveyed the land i n  question to liis 
daughter Jernslla Pates, wife of Robert Yates, and by a deed 
of conveyance, bearing date the 3rd of June, 1848, Robert 
Yates and liis wife Jernshn, re-conveyed the land to David 
Yates. The piaivy examination of J e r d i a  Yates was ihforln- 
ally taken by tlie County Court, before the death of Davit1 
Pates, and snbseclnent to his death, ller privy examination wa:, 
duly tnken before liis Honor Judge Settle. On the part of t l ~ c  
defendants, it was insisted that the last examination took effeet, 
only from the time it was had, and conld not refer back 40 t l ~ c  
date of the deed of re-conveyance. I t  was proved that Davul 
Yates died in possession of the land in question. 

I n  support of their position, the case of a Sheriff's deed, 
made upon tlie sale of land under executios, was cited, as 
having no relation bacli. TIE difference is obvioae. Tlle 
claim of a purchaser at a  sheriff,'^ sale, is nnder the deed of' 
tlie oficer, wllich lias no validity until its delivery. Here the 
deed was niiide some years anterior to the privy exa~ninatiorl 
of tlie feme covert. The privy examination is evidence only 
of t l ~ e  wife's previous act, and mas necessary under the I t ~ w  

to its dne registration : when taken, it validates the conrey- 
mce,  and cori~pletes the title of the person to whom made, wl~o 
lias the legad title, riot u~tder  the privy examination, but under 
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the deed. The efficacy of the deed, therefore, relates back to 
the time when it was execnted and delivered. Ilalf the deeds 
of conveyance of land, made in this country, are proved years 
after their execntion ; i t  has never been doubted but that, when 
so proved and registered as directed by law, they relate back 
to the time when executed. Kor  docs the statate requiring :L 
privy examination limit any time within whicli it may be talcen. 

T ' m  CCRTAJI. There is no error in the judgment 
below, which is afiir~necl. 

DOE on Dem. of MICHAEL BROWN as. JAMES KYLE. 

W l ~ c r c  it appears from thc  rccord sent to this Court, that  on tho trial below, o 

question of law urns reserved by the  Court,  to which the verdict was subjcct, 
and that  question was decidcd in favor of the appullcc, t$c verdict net aside 
and a non-suit ordcrcd, but the  Judgc fails to stato what the question was, thcru 
must bc a venire de noco. 

Ii:.~ecnrr.:xr tried hefore his Honor Judge Snumrcxs, a t  t l ~ e  
Fall Tcrrn, 1854, of Itowan Snperior COII~-t .  

'I'l~e record in this case sets forth that t l ~ e  case was snbrnitted 
to a jury : that t l ~ c  jury found a verdict for the plaintifi orid 
assessecl s~ibstantial darnages ; t l ~ e u  follows this entry : 

'.The Court beirlg of o p i n i u ~ ~  wit11 thc defendant upon the 
quebtion of law reserved, directcd the verdict to be set asiclo 
and a non-suit entered. 

"From the above jndglnent tho plaintiff prayed an appeal 
to the Supreme Court." 

KO case was sent up  by his IIonor. 

Iloykn, for the plaintiff. 
11'. 0. Junee! for the defendant. 

BATTLE, J. The case of Dzcndt v. Bnrhdale, 2 Dev. Rep. 
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251, to which the plaintiff's counsel lias refelbred us, is a direct 
anthority in favor of the new trial for which he asks in the 
altern'ative, provided we do not give him the judgment fur 
which lie first moves. That jndgment we cannot grant, for 
the reafion assigned by HALL, J., in delivering the opinion of 
tho Court in the above-named case. From the records, says 
the Judge, " i t  appears that the rights of the parties litigmt 
depended upon a question reserved ; and that qnestion was 
submitted to this Court for its decision. To decide for either 
of tho parties, when that qnestiou cannot be understood, would 
be to decide in the dark withont regard to their rights." 

As no statement of the case, or bill of exceptions, accom- 
panies the record proper, the defendant's counsel contends 
that the judgment of non-suit must be affirmed, upon the ground 
that every judgment is presumed to be right, unless i t  is shown 
to be erroneous, and tliat nothing appears upon this record to 
show tliat it is erroneous ; and for this lie has cited a great, 
number of cases. Picket v. Picket, 3 Dev. Rep. 6, Burry  v. 
Graham, 1 Dev. $ Bat. Rep. 76, Thomas v. Alexander, 2 Der. 
cP: Bat. Rep. 385, Brooks v. Boss, ibid. 484, Boneycut v. An- 
gel, 4 Dev. & Bat. Rep. 308, Stewart v. Garland, 1 Ire. Rep. 
470, Fleming v. Ilblford, 4 Ire. Rep. 268, State v. Gallimow, 
7 he .  Rep. 147, State v. B a y ,  10 Ire. Itep. 279, State v. 01,- 
relt, Bus. 217, State v. I;anX;ford, ibid. 436. 

A11 these cases, and some others which we l~ave  examined, 
r e h e  to the statement made or signed by the presidiug 
Judge, which is, in our practice, a substitute for a bill of 
exceptions, wherein is set forth the errors colnpltlir~ed of. 
They proceed upon the ground that it is the duty of the xp- 
pellant to have his exceptions ststed and sent up with the 
transcript of the record proper, and if there be no such caso 
stated, or bill of exceptions a t  d l ,  or none which shows tliat 
any error llns been committed, the judgment will be rtffinned. 
Izence, in the caso of 7frauqh. V. Andrents, 2 Ire, Rep. 75, it 
mas held, that where deeds, records, &c., were referred to as 
making a necessary part of the bill of exceptions, it was tho 
duty of the appellant to see that they were sent up, otherwise 
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the jnc lpent ,  (no otlier error appearing) would, as a matter 
of course, be affirmed. 

The objection, in the case, now under consideration, dift'ers 
from all tl~ese in this, that i t  appears upon the record proper, 
a d  the question was reserved by the consent of one party i s  
~nucli  as that of t l ~ e  otlier. In this respect, it more nearly re- 
seinbles the case where the judgment in the Court below is 
rendered upon a case agreed but defectively stated. Is6eZI 
v. Stone, 3 Dev. Rep. 110. 

r l l l ~ e  remedy is to reverse the juclgtnent and award a twt;,v 
ck: novo. That must be done in the present case. 

WILLIAM A. IIIcCORKtE as. H. B. IIXN3lOND e l  al. 

Where-an insolvent debtor tramfers his effects to an  infant, upon a n  agreement, 
made b o n a j d e ,  that  the  infant should pay certain debts contracted by them 
both, a s  n firm, without providing security for the performance of euch stipulation, 
m c h  transfer is fraudulent in law and void as  against creditors. 

ACTION of TRESPASS, tried before his Honor, Judge SAUNDERR, 
at the Fall Term, 1854, of Rowan Snperior Court. 

This action was brouglit by the plaintiff, W. A. McCorltle, 
fordie  seizure and sale, under an esecution, of certain goods 
sold and transferred to him by liis father, W. 13. 3IcCorlile. 
w d e r  the followi~lg circuinstsnces : 

Willimi I;. McCorkle, the father of the plaintiff, was en- 
p g e d  in the bnsiness of mercliandise at Wadesborongll ant1 
Nonroe. In  the spring of IS49 he established another store 
at Gold IIill, in Rowan county: the old and ur~saleable goods 
on hand at Monroe, and p a ~ t  of those at Wadesborongh, were 
put into this store at Gold IIill, and a s~nnll p~~rchnse  uf new 
goods added. The plilintitt; who had managed the business 
a t  Monroe, was adrnittcd as a partner in this new establish- 
~iient, upon the ter~ns of attending to the business, and receiving 
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one half of the nett profits. This firm was called by the name 
of " Wm. B. McCorkle & Son." The goods sent to Gold 1121 
liad cost abont $2,700 arid were invoiced at  what they had 
cost. I n  the fall of 1849 and tlie spring of 1850, otlier goods, 
to the amount of $3,000, were purchased at  tlie north, on tlie 
credit of the firm. I t  was in evidence that duriiig the sum- 
mer and fall of 1849, the son remitted to his fatlier $2,700 in 
cash, and returned about $300 worth of tlie goods originally 
put in, xnaliing the amount paid tlie father $3,000. Thc pur- 
chases made in 1849 and '50 were mostly on a credit;  and 
there was evidence that $600 were a t  one time advanced by the 
father to assist in renewing the stock. 

S b o u t  the last of May, 1850, W m .  B. McCorkle, tlie father, 
was indebted beyond his ability to pay, and was nrged by one 
of his largest creditors to malie a deed of trust: with the view 
and purpose of doing so, lie went to Gold Hill to take au in- 
ventory of the goods and debts, ancl with n view of selling 
out his interest if he could. From an inventory then talien, 
and an investigation of the affairs of tlie f i r~n,  i t  tnrned out 
that they l i d  made between $900 ancl $1,000, if all the debts 
sliould prove to be solvent. This inve~itory was talien about 
1st of June, 1850. I t  was afterrnards agreed between the fa- 
ther and his son, the plaintiff, that tllc former should sell to 
the latter his entire interest in this concern at  Gold Ilill, con- 
sisting of his share of the debts due and tlie capital advanced 
in goods and money ; lie, t l ~ e  son, paying all the debts of tlie 
firm. This sale nras accordii~gly made, at  a full price, and the 
son esecnted his notes to tlie father for the price thereof; a t  
one, two and three years, with interest aftcr one year. I t  was 
in evidence tllat previously to making tl~ia transfer, 11. 13. 
IIaniinoncl, the defendant, S. TV. Cole and E. J. Waddell, the 
otlier trnstees, were consalted about this arrangement, and that 
they approved of it. The said TVm. B. hlcCorlile, the father, 
then esecnted t11e deed of trust, dated 29th June, 1850, to 
Ilammoncl and the other trustees, convejing all his property, 
including the notes talien from his son. The son was an infant 
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 hen these notes were given and had no other means, in the 
beginning, than those furnished by the father. 

The son then continuecl the business at Gold Hill, till 
, when the defendants, having obtained a judgment 

against the father, seized all the goods that had belonged to 
tile old firm, advertised and sold them for the father's debts. 

The father swore tliat tlie sale to his son was at  a full ancl 
fhir price, aiicl for more than he could have sold them to any 
other person ; that the sale was approved of by the defendant, 
I-lammond and the other trustees, and mas made with the 
honest purpose of enabling him to discharge his debts, which 
n-ere greater tlian liis means: that lie had great confidence in 
the integrity and capacity of his son, and that tlie credits of 
one, two and t h e e  years were given, the better to enable him 
to comply with his contract, and not with any purpose of hin- 
dering or delaying liis creditors in the collection of their debts, 
or of benefitting liirnself; tliat though his son u7as an infant 
when the notes were given, pet it was his firm belief, that they, 
ns well as a11 the debts of the firm, would be paid off, aud he  
still believed they wonld have been, if tlie property for wliicll 
they were given, l i d  riot been levied on and sold by the de- 
fendants, before they fell due ;  tliat as it was, his son had 
pleaded infancy to a snit brought on one of the notes, and had 
thus defeated a recovery on i t :  that snits liad been brought 
on the other two notes mliich were still pending, ancl tliat the 
plea of illfancy had been pnt in to them. 

The seizure and sale of tliegoocls were under a ~.egular jndg- 
nlent and execntion upon a debt, due and owing at tlie time 
of the transfer of tlie store goods, but the judgment and exe- 
cntion were after the pnrcliase by the son from the fattier: 
this debt v a s  for about $9,000, with the defendant H. 3. I lam- 
mond aucl others as sureties, ancl liad been included in the 
deed of trust. 

The counsel for tlie defendant asked the Court to instruct 
the jnry, that if the facts stated by the plaintiff's witness, JV. 
B. NcCorkle, were trae, he was iudebted to n much larger 
amonnt tlian liis property was worth a t  the time of the sate to 
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his son ; that the son was a rninor and without ~neans;  that 
tlie'sale was on time, 1, 2 and 3 years, without security, and 
that the sale was therefore fraudulent in law and void. And 
further, if not absolntely void, that these facts raised a pre- 
sumption of fraud, and there was nothing as testified to by the 
witnesses in the cause, to* repel tliis presumption, and th&r 
verdict should be for tlie defendant. 

The instruction, as asked for by the defendant's connsel, the 
Conrt declined to give, but cllarged the jnry : "That there was 
fiand in lam arid frand in fact: that whilst it was the duty of 
the Court, in a certain state of facts, to pronounce the trans- 
action void, yet, as the Court thohgllt, it did not exiat i n  the 
present case. 

"SO it was the duty of the jury to pass ilpon tho intent and 
motives of the parties, which they were to mllect from the 
facts and circumstances, and decide whether the transaction 
was fraudulent and void or fair and honest. 

"First, As to the transaction of Nay, 1849 : if the jury sllonld 
believe tliat the father entered into tliis arrangement nncler 
the honest belief that it was to aid him in the discharge of his 
debts, and not with the view, or upon any secret trust or u11- 
derstancling with the son, in contemplation of his failare, that 
tlie son would Iiold any part of tlic property for the father's 
benefit, or to enable the son the better to provide for thefutnre 
ease or co~rlfort of the father, then the transaction would be 
valid and not frandnle~lt. 

"Seconclly, As to the sale of Jnne, 18.50 : the Conrt charged 
that the father had the right, (though embarrassed in his cir- 
cu~nstances, and the son a rninor and without means,) to sell 
to the son : but that when tliis appeared, the presu~nption was 
against the transaction, and i t  was incumbent on the son to 
show that t l ~ e  sale had been at a full and fair price, and such 
a sale, as a prudent man, under like eircumst~nces, would havie 
made to a stranger. If the jury sl~oulil believe that this sale 
had been made with an honest purpose, and not with an intent 
to clefrand, hinder, or ctelay the creditors, in the collection of 
their debts, then the sale would be valid : otherwise void. If 
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the fatlies was to be believed, in the fact 110 had stated, that 
lle liacl reason a t  the time to repose confidence in the capacity 
aud integrity of his son, that the concern was indebted for the 
new goods, and the old stock on hand was not saleable, he 
liad the right to make the arrangement lie did, provided the 
jnry should believe such to have been tlie honest purpose of 
tlie parties : and tlie declaration of the father, that he had 
given the son the credit he liad, the better to enable hill1 
to pay tlle liabilities of the firm, and cliscl~arge the balance 
dne lii~nself, would not vitiate tlle sale but i t  wo~lld still ba 
valid." For these instructions defendant excepted. 

Verdict for plaintiff Judgment and appeal. 

B o y d m  and Oshome, for plaintiff. 
IPilson, for defendants. 

P ~ a n s o x ,  J. One has a right to sell his property a t  any 
time, until a lien is created by force of an  execution. B ~ i t  
when a debtor finds that he is hopelessly insolvent, altliougli 
Ile still has the power to sell and otlierwise dispose of his pro- 
pei*ty for the. purpose of discharging his debts, Ile is required 
to act with perfect honesty and fairness, and to dispose of the 
property with a single eye to the benefit of his creditors ; lie 
is a t  liberty to nialie a prefereuce among tl~eln,  if lie sees 
proper, but it must be a disinterested preference, and any 
~ t i p ~ ~ l a t i o n  for his own benefit, or of a nieniber of his family, or 
of a stranger who has no claims as a creditor, will vitiate the 
transaction. Eea v. Alezandel*, 5 Ire. 694. IIardy v. ,Siny- 
son, 13 Ire. 132. 

IVe see no error in thegeneral ~.emarlis set out in  tlie ellarge, 
bnt we think the defendants had a right to insist that his IIon- 
or siioriltl be more specific, a ~ d  that 11e ought to l ~ a v e  charged 
that tlie fatl~er, being upou the e r e  of bankruptcy, the sol1 
being a n~inoi., a r ~ d  wit11 no means, the transfer to the son with- 
out taking any security, except his mere,promise to pay off 
the debts of the Gold H i l l  concern, aad his notes at  one, two 
and t l m x  years for the :mount agreed on betmeen the~nselves, 
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was a violation of the riglits of creditors and made tlie trans- 
action void. 

l i a d  tlie fatlier esecnted a gift of all this property to t11e 
son, it is yielcled tliat the gift would be void as against credi- 
tors, and in legal contemplation, there is no difference between 
lnaking a gift and letting a minor hare  property without 
surety, or other means of compelling the performance of the 
~ ~ ~ u l a t i o n s  on the part of the minor, wltich can be n~acle avail- 
able, either in a court of law or of equity. Tlie fatlier in self- 
jnstification rnay say, " I liad entire confidence in nly sol1.s 
honor, and believed it best for tlie creditors to let liim go on 
wit11 the management of' tliat concern, and certainly I liad a 
riglit to give him his own time." A11 this is no doubt true, 
bat tlie creditors will say, "we don't clioose to trust to the 
l~onor  of any one, and under esisting circnalstancee, if we 
were disposed to do so, we could hardly be expected to ask 
you to niake the selection for us," and might be allowed to 
say besides, this interferes with our legal rights ; the fact 
of your selecting your son and pntting in liis power and con- 
trol, a fund, to tvliicll we have t l ~ e  legal right to resort for our 
debts, may not be as entirely disinterested on your part as 
might a t  first sight appear, as it will lieep him in business for 
o few years a t  least." Cut apart from this, we put tlic rigllts 
of the creditors on tlie broad ground, that the debtor had no 
right to transfer liis property to one wliom tlie law does not 
consider responsible, and against :vllorn it gives no remedy. 

Tlie arrangement ~vliich McCorkle attempted to niake in 
regard to tlie Bold Hill store, m y  have been a judicious one, 
and we suppose'tlie jury thought i t  fairly meant by him, so 
as to come under the general ternis "fair and lionest," used 
in tlie charge, mliicli i n  this point of view had a tendency to 
mislead, because tliese defendants, as creditors, had put tltem- 
selves upon their legal rights, and tlie transfer of the property 
by their debtor was void as to them. 

I t  is stated in the case, that Hamrnond, one of the defend- 
ants, upon being consulted before the arrangement was con- 
cluded, assented to it, and that the son's notes were inserted 



450 THE SUPREME COURT. 

in tlie deed of trust as a part of the fund. IIow far this con- 
sideration may afr'ect IIammond, or the other defendants, is not 
now the question; it mas calculated Iiowever to mislead, as 
are several other matters, set out in the case, wnicli liacl no 
Learbg upon tlie legal rights of the parties. There is error. 

JOHN N. INGRAM et al. us. S. J. McMORRIS. 

When the Court below has the power to make an amendment, this Court can- 
not inquire how it has exorcised that power. 

THIS was a MOTION to amend tlie record of the County Court 
of Cabarrns, originally iiiade in tliat Conrt and refused. From 
this judgment there was an appeal to the Superior Court of that 
county, which was heard by his Honor, Judge BAILEY, at the 
Special Term, June, 1855. 

The motion in the County Court was, that the record of the 
probate of the last will and testament of William S. Ales- 
ander, ~hould be amended and made perfect at January term, 
1827, so as to show, that at that term such will was submitted 
for probate, and that a jury was empannelled and sworn, to 
try whether the paper writing offered was the will of the said 
Alexander, and tliat the jury did find that the paper writing 
which was set forth in tlie motion, .in totticlesn serbis, was the 
last will and testament of the said Alexander, and was duly 
executed to pass his personal estate but not his realty : and 
further, to show tliat the executors qmlified, k c .  

Upon hearing the evidence, tlie County Court refused to 
m&e the amendment as prayed. Upon the appeal to the 
Superior Court, the evidence mas again heard, and upon argu- 
ment, it was adjudged that the decision of the County Court 
should be reversed ; and it was further adjudged, "that the re- 
cord of the probate of the last mill and testament of the late W. S. 
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Alexander should be amended and made perfect, ltultcpro tunc, 
so as to show a t  January term, 1827, as follows :" (The specific 
amendment wliich was required to be made is set forth in this 
judgment of the Court below, embracing the will, tlie probate, 
the qualification of executors, &c.) From which judgment 
the defendant appealed. 

Boyden arid TCrilso.n. for the plaintiff. 
V. C. Bairringer and Osborne, for tlie defendant. 

BATTLE, J. The judgment of the Court below, in favor of 
allowing the amendment asked for, is fully supported by, and 
must be affirmed upon, the authority of the cases of Freeman 
v. Morris, Busb. Rep. 287. Pl~i l l+se v. Iliydon, ibid 380. 
Pertdleton v. Pendleton, ante 135, and iMccyo v. Whitson, 
ante 231, in whicll the subject will be found to be fully dis- 
cnssed and explained. 

PEX CURIAM. Judgment affirmed. 

LOGAN N. WILSON vs. RACHEL PHARR. 

Upon a plea L6s i i~ce  the last coutinuauce," pleaded in apt time, and found to be 
true, the plaintiff, under the Statute of 1836, (Rev. Stat. chap. 31, sec. 79,) 
must pay the whole costs of the suit. 

ACTION of A~SCXPSIT, tried before MANLY Judge, Spring 
Term, 1855, of Cabarrus Superior Court. 

The case a t  first stood on the plea of " non assumpsit." 
A t  this term the defendant pleaded further, accord and 

sutisfnction sime the last continuance," which plea the plain- 
tiffs admitted to be true. 

There were cross motions for the taxation of costs, but his 
Honor being of opinion that the plaintiff mas entitled to costs, 
up to the time of ectering the plea since the last continuance, 
gave judgment against the defendant, from which he appealed. 

N o  C70unseZ appeared for the plaintiff. 
Guion, for the defendant. 
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Ndrs11, C. J .  In  tlie judgment below, there is error. By 
tlie 79th section of tlie Act of 1836, Rev. Stat. ch. 31, it is 
etlacted : "the party in \~liose favor judgment sliall be given, 
(w i q ~  case of a gzon suii, disniission or discontinuance, the cle- 
fendant shall be entitled to fnll costs, unless wliere it is or 
may be otherwise directed by Statute." W e  lillow of no sob- 
sequent Act altering t l~ is  general provision, except in speciai 
cases. 

In  this case, the defendant, after tlie cause llad l~een pnt to 
issue, pleaded, s&ce the last con ti~iaance, accod and satisfw- 
fion, wliicli was admitted by the plaintif?', and a judgment of 
I I O ~  snit was rendered against liinl. 

Chitty, in his tvorli on pleading, vol. 1, pages 638 & '9, says, 
that a plea since tlie last continuance is a matter of right, if 
pleaded in apt time. If not so pleaded, its admission is :t 

inatter of discretion with the Court, to be granted on such 
tcrnls as it may deem proper. Here the plea was offered i n  
apt time, and upon its reception, jndgment of nonsuit was 
rendered against tlie plaintiE. I t  is brought precisely under 
the restriction of the Act referred to. The qnestion of costs 
in this State is regulated by Statnte. I n  tlie case of Gubbs v. 
IXlC,  5 Car. I,. Rep. 615, see also N o ~ g a l z  v. Cone, 1 Dev. 
nucl Bat. 534, where tkis point is also decided. 111 the first, 
the plaintiff', during the pendency of the snit, took possession 
of tlie yreuiises in qaestiou, which being pleaded since the 
last continuance, '' the Co~irt held, the costs must necessarily 
be paid by the plaintiff, whose e n t q  on the premises has de- 
stroyed the effect of liis writ," In  tllis case, tlie accord and 
receiving s:itisf:nction, since the last continuance, by the plain- 
tifl', destroyed the e£t'cct of his writ, and he could iiot recover 
unx jutlg~nent against tlie defendaut for t11c debt clai~ned. 

PER CURIAJI. Judgment below, in favor of the plaintiff, 
for his costs, is reversed, and judgment 
rendered for tlie defendant to recover liis 
costs against the plaintie. 
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ALEXANDER ZBCHARY as. ISAAC HOLDEN. 

FOE. the taking out a State's warrant which is void for the want of jurisdiction, 
trespass, or trove?., is the proper action, and not case. 

ACTION ON THE CASE for malicio.11sly sning out a State's war- 
rant, tried before his Honor Judge SAUNDEIZS, a t  the s i r ing  
Term, 1855, of &!Sacon Superior Court. 

The warrant upon wl~ioh the plaintiff was arrested is as 
follows : 

Whereas information hat11 this day been made to me L. 
C. IIooper, one of the acting justices of the peace for tho said 
County on the oath of Isaac LIolclen, that he lias reason to 
believe, and does believe, that Alexander &chary (and tliree 
others, naming them) did bhoot an OX of Elisha IIoldcn's on 
&c., at $c., against the peaoo and dignity of the State, 

you are, tIierefore, commanded, in t l~c  name of tlie &ate, 
to arrest the wid Alexander Zachary, &c." 

Upon this warrant tlie plaintiff was brought before rn ex- 
amining n~agistrate; the facts disclosecl, as the warrant had 
charged, but a civil trespass. Tho defendant (the preeent 
plaintifl') was discharged by the nwgistrate with costs. 

The plaintiff. offered testimony to .show malice and o want 
of probable cnnse, but his lIorior being of opinion that tlio 
action was n~isconceived, that it & d d  have been trespasa and 
not case, the plaintiff snbmitted to a nan-suit and appealed. 

N. TV. 7:fiod)i'm and Baxter, for plaint%. 
Gaither and 1PTilliums, for defendant. 

PBARS~X, J. AJlen v. Greerdee, 2 Dev. 370, is a direct 
anthority in support of the decision made in the Oourt below. 

Tho same principle is applied to a converse state of facte, 
Badgers v. Pitmun, 2 Jones 56, Tlre two cases settle the 
rule to be, thahwhere process i s  vdid and sued out malicioaa- 
ly, the proper action iscase; where the procas is voidq as fw 
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want of jurisdiction, the proper action is trespass vi et a m h  
or trover. 

PER CURIAM. Judgment affirmed. 

ANDERSON DULA as. 3. AND C. COWLES. 

Where a person who had contracted to sell and deliver a certain quantity of pork, 
delivers a part and refuses to deliver the remainder, he cannot recover for the 
part delivered. 

ACTION of DEBT cotnmenced before a justice of the peace 
for a balance due for pork sold and delivered, tried before 
MANLY, Judge, s t  the last term of Wilkes Superior Court. 

The plaintiff agreed to deliver to the defendants 1500 lbe. 
of pork by the 1st January, 1853, at 6 cents per pound, to be 
paid for in demands whioh defendants alrcady held agairlst 
the plaintiff, and the balance, if any, one half goods the other 
cash. 

No pork was delivered at the time stipulated, but on 6th 
and 24th of January of that year, two parcels were delivered, 
making together 1033 lbs., which were rekeived by $he defend- 
ants and appropriated by them. 

Some short time afterwards, an attempt was made to aacer- 
tain and s@le the balance due, when it was admitted $18 49 
mas due to the plaintiff for the pork delivered after deducting 
all the c l a im which defendarrts held against him, except a 
m a l l  judgment of two or three dollars, that was out in the 
hands of a constable: plaintiff was willing that this ~'hould 
be dedsacted from the $18 49, and to take an ordw for it, cmd 
demanded a settlement of the residue, sayiilg that he ww ma- 
titled to have the balance in oash, as lwhad taken up wffi- 
cimt g o d 8  afkr the bargain was made. 

The deferidants refused to settle nnlesg pork was deliver4 
to make ~p the 1500 lbs., whereupon the phlntiil broltg&euit. 
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I t  appeared that the judgment f ~ r  two or three dollars was 
afteowards paid off by the plaintiff. 

Hie Honor instri~cted the jury that if the obstacle to the set- 
tlement was the demand for full 1500 lbs. of pork, made as 
stated above, the plaintiff> was entitled to recover his $18 49 
(admitted to be due) in cash, Defendants excepted. 

Verdict for plaintiff and jttdgment. 
The defendants appealed to the Snpreme Court. 

No counsel appeared for the plaintiff 
d-lihhZZ, for the defendants. 

BAT~LE, J. For the reasons given and upon the authorities 
cited, in the case of White v. B ~ o w n ,  ante 403, decided at the pre- 
sent term, the plaintiff cannot recover. H e  made acontract to 
sell and deliver to the defendants a certain quantity of pork 
for which he was to be paid in a particular manner, After 
performing part of his contract, he refused to perform the 
residue against the consent of the defendants and without any 
default on their part. The judgment must be set aside and a 
new trial granted. 

PER GURU. Judgment reversed. 

JEREMIAH H U E ,  EX'R vs. JOHN McCONNELL AND WIFE et al. 

mie wife of one named as an executor in a will, is not a competent witness to 
p w e  the same, although her husband has entered a renunciation of the office 
of execntor in open Court, and has made a releu~e of his interest under the~vill. 

CAVEAT to the probate of a will, tried before SAUNDERS, 
Judge, at the,Fall Term, 1851, ofMecklenburg Superior Court. 

The only question i~ this case was upon the competency of 
Isabella Huntecas a witness to establish the will, her husband, 
Jolm Hunter, being named one of the executors. I t  was 
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shown to the Court, that the said John I-Iunter had formally 
renounced the office in the County Court and had the renuncia- 
tion entered of record, a copy of which was produced, and that 
he had released all benefit under the will. The witness was 
thereupon admitted. To which ruling of the Court the cave- 
a t o r ~  excepted. 

Verdict for the propounder. Judgment and appeal. 

Barringer, for propounder. 
Osborne, Wilson and d w r i e ,  for the caveators. 

X'ASII, C. J. The question presented in this case arises on 
the prob&e of a paper writing purporting to be the last will 
no4 Pestamelrt of D ~ v i d  Calloway. The attesting witnesses 
are John Kirk and Ieabella annter .  By the script, the plain- 
tiff and John Hunter are appointed executors. One of the 
attesting witness@, Isabella Hunter, is, and was at the time 
of her attestation, the wife of the executor, John Hunter. 
John Hnnter, before his wife was called on to prove the mill, 
oalne into Court where the will mas offered for probate, and 
resigned liis right to quality as such executor, and also execu- 
ted e release, releasing all his interest under the will. There- 
wpm, IsabeHa Hunter was admitted by the Court as a wit- 
ness -to the will. 

The sole question presented to us, is as to her competency 
to testify. I t  is weH settled law, that an attesting witness to 
a will, must be competent at the time of attestation, and that 
no subsequent release, where the objection is one of interest, 
can restore his competency. The leading case in this State 
ia that of Allison v. AZl&om, 4 IIawks 141. This was follow- 
ed by the case of Tucker 8. Tucker, 5 Ire. 161, in which the 
case of Allison is cited and approved. And in adorton and 
Ingram, 11 Ire. 368. Both those cases are referred to as cor- 
rectly decided, and in each i t  is decided, that the right to 
commissions which an executor under our Statute has, is ~ n c l l  
an interest as disqudifles a witness, and that a release does 
not remove the disqualification. 
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At the time, then, when Mrs. Hunter attested the script, 
she was disqualified by reason of the interest which her hns- 
band then had in the com~nissions secured to liim as an exec- 
utor. A wife cannot be a witness for or against her husband. 
Starlrie, 4th part of liis Treatise on Evidence, 709, lays it  down 
as an invariable rule, that neither is a witness for the other 
who is interested in tlie result, and that w1le1-e the husband is 
disqualified by his interest, the wife is also incompetent. I n  
this case, Mrs. Hnntcr was disqualified as a witness to the 
script at the time she attested it, as her husband, John Hun- 
ter, was interested, arid no subsequent act of his could remove 
the disqnalification. 

Onr atterltiori has been directed by the defendants' counsel 
to the case of Daniel and hector, 1 Dev. 428. That case has 
been substantially orerrnled, if nof directly, by tlie cases 
herein before cited. Elow far the wife could be a competent 
witness to a will, where the l~nsband is appointed adexecutor 
and afterwards renounces and releases, came directly before 
the Court. The case of Proctor places her incompetency up011 
an additional ground, to wit, public policy. We do not, IIOW- 
ever, concur in tlie reasoning upon wllicli the Court there ar- 
rive a t  their conclusion. We  hold tliat the wife had an inter- 
est i n  tliat case, whicll disqualified her as an attesting witness 
to the will. If  a tnan is sued for a tract of h c l  to \rllicli he 
derives title under a mill, can the wife be a competent witness 
to establish the will, because the land belonged to him and not 
to her? Surely not. She has an interest, through her husband, 
in the land-such a one as precludes her from giving evi- 
dence as a witness. 

PER CLTRL~X. IIis Honor erred in admitting her testimony, 
and there must be a venim de now. 

GEORGE REEVES et el. v8. OSBORNE EDWARDS. 

Where an adrninistratnx, who is appointed in the State of Virginia, and who ie 
entitled by the law of that State, to a third of the slaves for life, removes to 
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this S t s t e ,  and on a final settlement of the estate it  is agreed between her 
and the  distributees, that  she may have one-seventh of the  slaves absolutely 
infitead of one-third for life, sach agreement is good withonbwriting, and with- 
out any actual delivery of the property. 

Where a n  admiuistratrix, supposing she has a title to  certain slaves of the estate 
by a contract with the  distributees, makes a conveyance of such slaves, the 
next of kin of tbe intestate cannot maintain an action for them against her 
vendee. 

ACTION of DETINUE, tried before SAL-NDERS, Judge, at  tlie 
Fall  Term, 1854, of Aslie Superior Court. 

The following is the case vednt im sent np LT liis IIonor : 
'.This was an action of cletinue for a negro man &lave 11an1ec1 
IT:ic7~. It appeared in evidence, that one Jane  Eeeves, after- 
wards Jane  Edwards, who as the widow of one George lleeves, 
11acl become tlie administratrix of' her first hnsband ill tlie 
State of Virgiiiia, in 1810, where tlie said husband resicled a t  
the time of his cleatli; that the said intestate of the said Jane  
lteeves, resided at liis cleatli near tlie Nortli Carolina border, 
:ind owlied considerable r e d  estate in Nortli C~trolina; that 
the said ad~ninistratrix solne years after tlie deatli of Iler in- 
testate, relnovecl to Korth Carolina, before any clivisiori of the 
real estate or ally distribritio~i of t l ~ e  personal estate; that 
t l ~ e  wid administratrix brought all the personal estate to Korth 
Carolina, among wliicli were some uine slaves, and held i t  all 
as administratrix until 1838 ; t l ~ a t  by the laws of Virginia t l ~ e  
saicl administratrix was entitled to a cliild's part of the per- 
yonal estate, except the slaves; and that of tlie said slaves, 
tlie said administratrix was entitled to olle-tl~ird for life. 

That in the spring of 1838, tlie uext of kin of the saicl 
George Reeves met at  the house of tlie widow, the said ad- 
ministratrix, for the purpose of having a partial division of 
the said personal estate of the intestate George Iieeves, then 
in the possession of the widow. The. defendant insisted that 
this ineeting was fur the purpose of having a complete divi- 
sion of die said estate. It appeared that before tliie meeting 
in 1838, the viidow, as the children had married, or settled in 
life, delivered over to each child, a young negro. In this 
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may, she had delivered over six, that is, one to each child. 
After all .the parties had met at the house of the widow, i t  
v-as agreed that the widow slioulcl have the negro Rich, he 
being present as each child had previously received a negro. 
This negro Rich was then in the possession of the widow and 
tlien present, and continued in her possession until lier death 
in 1851. In that year she convejed the slave Rich to the de- 
fendant by bill of sale. No actual change of possession of 
this slave Rich tool; place. H e  had been in possession of the 
~viclow as administratrix ever since his birth and continued 
i n  her possession anti1 lier death in 1551. There was evidence 
tending to show, that at the time of the division in 1835, it 
was intended to be final and complete, and that the widow 
was to receive a child's part absolutely i n  the slaves, instead 
of a third thereof for life, as allowed her by the laws of Vir- 
ginia. There was no written evidence of this settlenient and 
division. All tlie rest of the slaves, except Rich, were put 
u p  to tlie highest bidder, and knocked down at their full valne 
to some onc of the joint owners, the widow bidding off a JVO- 

~nan ,  Rena, at $500. Two of the distributees bid against the 
widow. Plaintiffs insisted that this sale was merely to ascer- 
tain the value, and that the heirs, or widow, to whom they 
were krlocked down, mere only to pay such portions of their 
purchases as would be necessary to make each one equal in 
the amount of property received, in ~ a l n e  ; and there was evi- 
dence that the widow paid one hundred and sixty dollars. 

" PIaintifYs insisted that the widow ivas to retain in Rich, 
only an cstate for life under the laws of Virginia, the place of 
her dolnicil at the death of her intestate; and there was some 
evidence to show this. Defendant insisted that a final settle- 
ment and division had been made, and that according to the 
agreement and understanding, the widow was to receive a 
child's part absolutely, instead of a third for life; and t h ~ t  
after the sale, she held Rich under this agreement. Plaintiffs 
insisted that if such an agreement and understanding had 
been made, still that no such title could pass or vest in tho 
widow to Rich, without writing. The Court was of a differ- 
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ent opinion and instructed the jury that if they found from the  
evidence, that such an agreement and understanding as in- 
sisted upon by the defendant, had taken place, and division in 
pnrsuauce thereof, tlmt the title thereto would vest in the  
widow without a r ~ y  writiag and without any cl~ange of pos- 
session. In  subnlission to t l i s  opinion, the plaintiffs submitted 
to a verdict. There was a rule to show cause why the verdict 
should not  be set aside and a new trial grnntcd fur misdirec- 
tion, which mas refused, fimn which an appeal was prayed for 
arid allowed. 

" There was a motion to nonsuit the plaintiffs because it was 
brought in the name of the next of Bin of the intestate George 
Reeves, when it shonld have been in tlie name of his adrniri- 
istrator. This question was reserved by the Court and not 
decided." 

Boyden, for the plaintiffs. 
IL C. J o ~ s ,  for the defendant. 

PEARSON, J. TO entitle the plaintiffs to recover, they inust 
show they have tlie legal estate and a present right to the 
possession. 

I t  is conceded, that the legal estate vested, upon the death 
of George Reeves, in his administratrix Jane  Reeves, and the 
question is, did it  pass from her to the plaintiffs, who are t l x  
children of said George ; or did it pass from her to the defend- 
ant, by her deed execnted in 18512 

Griless the legal estate to tlie slaves in question, which rested 
in the widow as administratrix was divested, prior to the exo- 
cntion of her deed to the defendant, i t  is clear tlmt the plain- 
tiffs cannot recover. 

When the case was opened upon the argument, i t  occurred 
to u s  that the defendant ought to l ~ a v e  the benefit of this 
point; but from the manner in  which the case is made t ~ p ,  .it 
seems to have been taken for granted on both sides, that the 
widow's title as administratrix, was divested by what took 
place iu 1838, and that she no longer, after that time, set up 
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any claim except under the division. So much confusion is 
thrown over the whole statement, by an indiscriininate inter- 
~ningling of " what appeared," and is set forth as "conceded," 
a what the counsel respectively insisted upon " in the progress 
of the trial, both in reference to positions of law, and positions 
assumed in regard to matters of fact; and " wliat facts tlie 
evidence tended to establisl~," that we have been pnt to a 
great den1 of trouble in an.ivi;ig at a conclusion, in reference 
to the point on wliich the case ought to t i ~ n ~ .  We f'eel at lib- 
erty to say to gentlemen who are concerned in ln~liirlg up 
cases for tliis Court, it is more important that tlleltill of excep- 
tions (or case sent in place of it) slioold state in a clear and 
intelligible manner, what was the decision in the Court below, 
and the facts necessary to enable us to see tlie question that 
was presented in the case, t l~an  i t  is for tlie jndge below to dc- 
cide the points according to law. A recital of the evidence is 
in most cases unnecessary, and tends to confnse the statenlent. 
If there is a clear statetnent so as to present t l ~ e  point$, our 
decision is uninfluenced by tlie decision below; conseqnently, 
the final attainment of justice does not so ~nucli depend npon 
the decision of his Honor, as upon a clear statement of the 
case. \Ve frequently liare niore diiiicnlty in deciding what a 
case means aud what C V I E S ~ P U C ~ ~ ~ ~ L  ouyht to be p u t  on it, than 
in deciding a half-dozen points which are clearly stated. 

The case before us, as we take it from the statement, is tliis: 
George Reeves died in 1810, dotniciled i n  Virginia, intestate ; 
his widow was appointed his adniinistratrix; soon afterwards 
she removed from Virginia, bringing with her the sis children 
and slaves (niue in number) and otl~er property of her late 
husband, a d  settled in this State. As the children grew up 
and ~nnrried, the adniinistratrix gave to each of them a r1egl.o. 
I n  1838, all the parties met at tile lronse of tile admiuistratris, 
to make some dispoaition d' the slaves. '-It appeared, that 
before this meeting in 1835, the wiclom, as the children bad 
married or settled in life, delivered over to eac l~  child a young 
negro; in this way she l i d  delivered over sir, that is, one to 
each child, and it was agreed that the widow sllould liare the 
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aegro Rich (he being present), as each child had previously 
received a negro." 

This prelin~inary being settled, and the parties being aware 
tliat according to the law of Virginia, the widow was entitled 
to a life estate in one-third of all the slaves, it was by then1 
understood and agreed, that if she would surrender her claim 
t6 a life estate in one-third, the children mould all agree, and 
did then and there agree, to let her have an absolute estate in 
R cliild's part, that is, one-seventh. Accordingly, and i ? ~  pur- 
ncance Oyfl thig agreement, the other slaves were pnt up and 
bid for by the widow and children, fol- the purpose of fixing 
the value, and the widow as administratrix, delivered over to 
the cliildren as distributees of their fitther, all the slaves es- 
cept two, Rich, and Xsna wliom she liad bid ofi :it $500, to 
fix the value; tliese two slaves she kept, in accordance with 
the agreement aforesaid, paying to the children $160, the 
amount mliicl~, according to tlre value fixed by the bidding, 
was due for "equdity of partition," and, under this claim of 
tjtle, held possession from 1835 up to 1851. 

'' Plaintiff insisted, that if slicll an agreement and under- 
standing had been made, still no title could pass or vest in the 
widow to Eicli, without writing. The Court mas of a differ- 
ent opinion? and instructed tile jury, t l ~ a t  if they found f'rom 
the evidence, S U C ~  an ngreerncnt and understanding, as ir~sisted 
wpon by t l ~ c  defendant, h:id ttlliell place, and division in pur- 
suance thereof, tliat the title thereto ~ ~ o u l d  vest in the widow 
without any writing and nitliout any cliange of possession, 
(she Iiaving the slave in possession at the time of the division)." 

The question, upon which the Court below decided the case, 
and to wlricll the plaintifis except, is this ; the widow and ad- 
~riinistratris of one wl~o  was domiciled in Virginia, (where the 
widow is entitled to a I i j 2  estate in one-third of the slaves) 
~neltes a parol agreement with the distributees, by wl~icli she 
surrenders her: life estate in one-third of the slaves, in consid- 
ation of their releasing their reversionary interest i n  a sev- 
enth of the slaves, so as to give her an absolute estate in such 
seventh part. This parol agreement is executed ; the widow, 



AUGUST TERM, 1855. 463 

Reeves us. Edwards. 

in her capacity as administratrix, passes the legal estate to all 
the slaves, to the six legatees, except the two i11 wliicli she is 
to have au absolute estate, and under this claim of title she 
llolds possession froin 1838 to 1851. 

The question presented, is, have  re a Statnte wllich requires 
sac11 an agree~nent, and distribution in pursuance thereof, 
l~etween an administratrix having a claim to a part as a dis- 
tributee, R T ; ~  the other distribntees, to be i11 writing? 

The Act of IS19 provides for ezecutory contracts, or agree- 
~nents,  and evidently 11as no bearing wl~ere the co~itract is 
caecuied and the parties do a11 that tire agreement requires, 
and lcare nothing to be done. 

The Act of 1806 provides, '(all gifts of slaves shall be in 
vsiting" ckc. ; this has no bearing on tile question. The Acts 
of 1'784 and 1792, wl~icli are incorporated (the latter being 
inserted in the fort11 of a proviso) by the Act of 1836, Ilev. 
S h t .  ell. 37, sec. 19, provide, that all "sales qf slaves" sliall 
be in wsiting, except sales accon~l)anied by an act& delivery. 

If tenants in common makc partition of slaves, this has 
uever been considered to be nn executory agreement, uncler 
the Act of 1819, or a gift, nnder tlle Act of 1806, or a sale 
i~ntler the Acts of 1'784 and 1792, consey~lently there is no 
Statnte n.liich requires sucli partition to be evidenced by wri- 
tins. Such'llas been our nnderstancling of the law in refer- 
ence to the distributiori of slaves by an administrator; i t  is 
i~either an execntory agreement, gift, or sale, within the Inean- 
ing of the Statntes, and consequently need not be evidenced 
by any writing. By law, the legal estate is vested in the ad- 
~ninistrator; 1)y the act of making distril)ution, lie passes the 
legal title to certain of the slaves, to the clistribntees respect- 
ively; in satisfaction of their claim under the statute of dis- 
tribution, and in consideration of his so doing, they, each 
respectively, release and snrrencler all claim to such of the 
slaves as are allotted to the others. I n  the satlie way as 
upon partition, each takes in severalty a part of the slaves 
and relinquishes all right and clairn to such of the slaves 
as fall to the s11al.e of the others, so, when the admin- 
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istratrix is entitled to a share as distributee, if slie retslins tlie 
legal estate in certain of the slaves, in satisfaction of her clairn 
to tlie rest, or if according to the law of tlie domicil, being 
entitled to a life estate in one-third of tile whole, by agree- 
ment ~ i t h  tlie other distribntees, all of wliorn are capable of 
acting, she delivers over to tlienl all the slaves except one-sev- 
enth part, in consideration that slie is to have such seventh 
part absolntely, illstead of one-third part for life; in other 
words, if, having the legal estate as adtninistratrix in the 
whole, and being entitled to a life estate in oi~e-tllird as dis- 
tributee, she, by expressagreelnent, arid witliout fraud, delivers 
over to the otlier distributees, all tlie slaves, except one-seventh 
part, i n  whicli, b,y said agreement, slie is to liave tlie absolute 
estate, in our opinion, sncli a "transaction," "transfer," 
'' agreemeut,') or nnderstanding," by whatever name callecl, 
does not fall the meaning or l~urview of either of the 
Statutes, above referred to;  arid his Honor did not err in liold- 
ing that the widow acquired title, altliough tllere was no me- 
morial of the matter preserved i n  writing. The widow iiacl 
tlie legal estate in all the slaves, and was entitled to a life es- 
tate in four of them as distribntee. Slie delivers over all 
except two and p a p  $160, in consideration that by such pay- 
ment arid the snrrender of her life estate in the otlier two, she 
is to have tlie two in question absolutely. After tlie enjoyment 
of the property according to this agreement from 1838 np to 
her death in 1851, tlie plaintiffs ccrtninly now come forward 
will1 ill grace, to say slie had only a life estate in the two 
which she retained, and tlie general statutes providing for 
agreernents to sell, and for gifts and sales of slaves, have no 
bearing upon a case of this peculiar kind. 

17Jr. Jones, for tlie defendant, called our attention to the cle- 
cisions in whicli it is lleld that tile Acts of 1784, 1793 and 
1806 are to be treated as statutes to prevent frauds, and not 
as invalidating tlie operation of par01 gifts and sales intel* 
partes. Owing to tlie omission of the preamble to those sta- 
tutes in the Revised Statute (Act of 1836,) a grave doubt has 
been suggested (State v. liicller, 5 Ired. 137) whether from 
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the enacting words, those Statntes are not to be treated as 
intended to #event perjzcrp as well as fraud, and as such, 
having operation &kterpartes. The question is not now pre- 
sented, and we do not enter into its consideration. 

PER CURIAM. Judgment affirmed. 

GEORGE R E E V E S  et al. V8. ARAS & COX. 

Same points decided as in the foregoing. 

THIS was an ACTION of DETINUE for a negro woman, Rena, and 
children, tried before SAUNDKES, Judge, at the Fall Term, 1854, 
of Aslie Superior Coart. 

The question of actual delivery was made by the facts in 
this C R S ~ ,  but in other respects, it is the same as the foregoing. 
His Honor charged that the plaintiff was not entitled to re- 
cover. Plaintiff excepted. 

Verdict for the defendaqt. Judgment and appeal. 

Boyden, for plaintiff. 
I% C. Jones, for defendant. 

PEP. CUI~IAJI. For the reasons given in the case, Beeves 
v. Edwwcls, ante 457, the judgment is 
affirmed. 

JOHN HALL AND MACON COUNTY aa. EBENEZER MORROW. 

The penalty imposed by the Act of 1817 on the owner of a water-mill, for not 
keeping a bridge in repair, only applies to such bridges as constitute a part of 
thc public road which runs over the dam itself, but not to a bridge whichis 
erected over a mill-race on a road that crosses such race, near to a mill, but 
does not run over the dam. 
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THIS was an ACTION for a PENALTY brought by a warrant, 
against a mill owner for not repairing n bridga tried before 
his Honor, Judge PEWON, at the Fall Term, 1854, of Maem 
Superior Court. 

Tlie warrant avers that defendant was "the owner of a wa- 
ter inill on Watauga creek, situate near the public road, lead- 
ing, &c., and whereas there is a bridge attached to, or near 
tlie dam of the said mill, over which the public road immedi- 
ately passes, which bridge the said Ebenezer Morrow did fail 
to  keel^ in  such repair as the Court deemed snEcient over the 
road (not such bridge as the law requires) for the space of ten 
days, &c." 

The evidence was, that the defendant was the owner of s 
water mill, and that he had obtained leave of the County 
Court to cut his rnill race across the road, and was required 
by the order of that Court "to build a good bridge and keep 
it up." The evidence further was, that the bridge was less 
than fourteen feet wide and somewhat steep at  one of the 
abutments, but that there was no dificulty in passing over it 
with teams and loaded wagons. 

The Court instructed the jury,.that mill owners were re- 
quired only to make and keep up such bridges across their 
rnill races, as the Court deemed sufficient ; and as in this case, 
where only a good 6riiZye was to be made and kept up, it was 
meant that such a bridge was to be built and kept up, as tho 
wants and convenience of thc pnblic demanded; witheut kefer- 
ence to its width ; and left it to the jury to say Born the evi- 
dence, wliether tlie defendant's bridge was such a one. Plain- 
tiff excepted to these instructions. 

Verdict for the defendant. Judgpent  and appeal. 

~Villiams and Bazter, fur plaintiffs. 
&&her, for the defendant. 

PICARSOX, J. The warrant was issued under the 24th and 
25th sec. cL. 104 of the Rev. Stat. Tlie draftsman evidently 
found if difficult to make tlie averment which the Statute re- 
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quires without making a variance from the facts of the case. 
Tlie reason of this difficulty is, that the Statute does not apply 
to the case, and he was like a builder who attempts to force 
(' a piece" into a place for which it was not made, and finds 
that it will not fit, any way he can fix i t ;  for instance, the war- 
rant avers, " the mill was situate near the public road :" The 
words of the Statute are, " whose mill is situate on any public 
road :" Again, the warrant avers, there is a bridge attached 
to, or wav the dam of the said mill over which the public 
road immediately passes." The words of the Statute are, 
c c  attached to his or her mill-dam." Here are two attempts to 
force in a piece because it nearly fitted the place. The words 
" over which the public road immediately passes," show a sin- 
gular transposition of the words of the Statute, (( immediately 
over which a public road may ran." Here it is apparent tbe 
draftsman was pressed, because of the variance between the 
facts of the case before him and the words of the Statute. We 
give him credit for an ingenious transposition of the words of 
the Statnte, by which, if taken in one sense, the words bring 
the offense within the ~neaning of the Statnte, although if 
taken in another, the Statute has no application. 

I f  the words " owr which the public road immediately pass- 
es," ref'er to t41c njill durn, then npon the fhce of the warrant, 
there is no defect : but npon t l ~ e  trial there was a fatal vari- 
ance, fpr, as the case states, c L  it was in evidence, that the de- 
fendant was tlie owner of a water-mill, and that he had ob- 
tained leave of the County Conrt to cut his mill vace ac7*oss 
the road, and was required " to build a good bridge and keep 
i t  up." So the evidence was, that the road did not run over 
the mill-darn, but crodsed the mill-race by means of the bridge. 
If th*e words " over which tlle public road immediately pass- 
es" refer tothe bridge, then on the face of the warrant, there is a 
fatal defect; for the words of tlie Statute are confined to cases 
of mill-dam immediately over which a public road n ~ a y  run. 

No  doubt, i t  will be a matter of surprise to many of the 
good citizens of the county of Xacon, to be informed, that in 
the eastern pprtion of the State, mill-dams are ewbankments 



468 IN THE SUPREME COURT. 

Stato 88. Caldwell. 

of dirt, over which the public roads run in many cases: so 
that tlie dam, and a bridge attached to the dam, form part and 
parcel of the public road. I n  tlie mountains, mill-dams are 
constructed of rock, or plank, f i n d  upon a suitable f'raame- 
work, and the idea of a mill-dam made of dirt or sand, so as  
to be made use of as a pnblic road, will be new ; but such is 
tlie fact, and the Statute under consideration, is confined by 
its terms to dams of this description, "immediately over which 
s public road may run." In onr case, the evidence shows a 
bridge across a mill-race over which the public road passes. 
The action cannot be maintained. 

The case fhlls within that supposed in the opinion delivered, 
State v. Yawell, 12  Ire. Rep. 130. The defendant is liable 
to indictment for a nuisance, in cutting a mill-race across n 
pnblic road: he tnay justify, by showing a license of tlie 
County Court, provided he is able to prove a compliance, on 
his part, with the terms on whicli the license v a s  granted. 

His Honor was of opinion, that tlie bridge in qnestion, might 
be suflicient within the terlns of, the order of Conrt, althougli 
i t  was only thirteelt feet wide, This opinion LTas based upon 
tlie 24th sec. of the Statute, which, as we hare  seen, lias no 
application to the present case. W e  refer to it simply for the 
purpose of exclnding an inference, that in our opinion a bridge 
of that width woulcl be sufficient, and need not be of the width 
which overseers of roads are reqnired to make by the 14th 
sate. of the Act. In  reference to this, we intimate no opinion, 
one may or the other. The jr~dgment in f:ivor of tlie dei'cnd- 
ant is affirrned upon the ground above stated. 

STATE as. HENDERSON CALDWELL.  

Where a man of superior strength, goes to the dwelling house of another who is 
absent at the time of his arrival, and remains them aguitist the mill of the wifc, 
wranglingwibb her and using insulting I n n g n a ~ ,  and then the husband returns 
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and he still remains io the house though ordered out, and then goes into the yard 
with n club in his hand, cur~ing and making threats, this is sufficient to support 
an indictrnent for a forciblr entry in the presence of the husband, and a de- 
taiacr. 

~SDTC'IXEXT for 8 T.'OT,CTI:T,:: EN'L'RT .IN) DETAINEE, tried before 
MAXT,.;, Juclgc, at thc Spring Term, IS%, of Catawba Snpe- 
rior Court. 

The bill was for a forcible entry into the dwelling house of 
the prosecutor, and a detainer, lie being present forbidding 
the snuic. 

Thc cvitle~icc was, t l ~ t  t l ~ c  tlefetid:~ut went to tlic lionso of 
the prosecutor (Ulodfelter) in 11is nbwicc, his wife and daugh- 
t,cr 1)cing prcjcilt. Wlieu t l ~ c  li~ish:~~icl returned, the defendant 
was in ,z Z L ' , Y L I I ~ ~ P  wit11 his wifk, ant1 hc heard the following 
colloqny : 

Tkkif;).-.L It' ?on do not intenc! to marry my danghtel., yo11 
onglit to let Iw alone." 

n,:fiv&tni.--" I t  is not irly intcntim to inarry Iier." 
IITi+;~.-" \Vl~nt (10 yon wtnt with 11cr tlicn !-to malie her 

~ o n r  l~robtitutc?" 
I)c?f;v~h~~~f.-" Yes." 

Iipon tliis, tlie linsbalid ordered tlic tlefenclant ont of the 
I~onsc ; after refi~sing to go for solno tin~c, tlie dcfenclant at 
last went out into the y a ~ d  and proc~~rccl a club, where he 
1.elnainec1 for some tinic-  no re tlmn half an hour-using 
xbnsive language to tlic prusecntor, and challenging him out to 
figlit : prosecntor was deterred from opposing Iiirn with force, 
1 ) ~  his violence and sal)crior strcrlgtli. The defendant had 
1)ccn lwevionuly ordered Ly the prosecutor not to come to his 
lionse, m:l this riait, wlicn lie was tenzporarily abscnt, was 
:qainst ltis will. 

The point was, wl~etltcs tl~csc facts inacle a ease of indictable 
tresl):wsiau cll:~rgctl. I l is  Ironor instrncted the jiiry that they 
cli(l. Dct'c~ttlnnt cxccptctl. Vcl'tlict fijr thc State. Judgment 
;t11< I .\ p]mLl. 
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Attorney BemvmZ, for the State. 
nT. P. Bynum, for the defendant. 

BATTLE, J. The counsel for the defenda!~t admits that the 
testimony given by the prosecutor on the trial, mas sufficient 
to support the conviction for a forcible detainer, but he con- 
tends that i t  did not snpport the charge for a forcible entry, 
a t  least, not for one in the presence of the ovner  of the dwell- 
ing house ; and that, as the verdict of guilty was general, he 
is entitled to a aenii*e de m o m .  Tho cases of tlie State v. W m d ,  
1 Jones' Rep. 293, and the Sdate v. HcCaulcss, 9 Ired. Rep. 
376, upon which he relies, show the legitimacy of his concln- 
sion, provided his premises Ire correct. 

The question then arises, is the testimony sufficient to sup- 
port the verdict upon the charge of a forcible entry in the 
presence of the omner? W e  think that it is, and that me are 
justified in so holding by the p r i~~c ip les  established in the acl- 
judications of this Court. I n  the case of the Stata v. B'o~t, P 
Dev. and Bat. Rep. 192, i t  was said by the Court, not to be 
necessary in an indictment for a forcible entry into a dwelling 
honse, to charge or s h o r  that the proprietor was in the house, or 
present at  the time of the violent dispossession. I n  the Stute v. 
TFaZker, 10 Ire. 234, it was held that though the possession of a 

man's dvelling house by his family, was his possession, and 
might be so charged ill an indictment for a forcible entry, yet, 
if i t  mere alleged that the omner was personally present at  the 
time of the illjury complained of, the proof nlnst sustain that 
allegation. The indictment i u  the present case does allege 
that the owner was personally present, forbidding the entry. 
So that tlie question is narromed down to this, were the cir- 
cumstances under wliicli the defendant entered, sufficient to 
make his entry forcible, and r a s  the owner present a t  the 
time 2 

The testimony shows that the defendant mas a inan of supe- 
rior atrength; that he had been forbidden by the prosecutor 
to visit his house ; that he went there in defiance of the prol~i- 
bition, and engaged i n  a rf11nrw1 w i ~ h  t l ~ c  ~ m s x r l t w ' s  wife. 
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declaring his purpose to make a prostitute of their daughter. 
Such an entry, against the owner's will and with snch an in- 
tent, was undoubtedly unlawfnl, and it is equally clear, that 
it was innch more than a bare trespass. And if there were 
any doubt about this, the defendant's conduct after he was or- 
dered out of the honse by the prosccutor, which was part of 
the same transaction, ynts the matter beyond all question. 
His superior strength, his abusive lmguage and his (lemon- 
strations of violence, had the snme tendency, as nnn~bcrs 
would have clone, to alarm the prosecutor's fatnily, and to 
cause him to cornmit a breach of the peace: and conclnct Iinv- 
inp such a tendency was held sufficient, in the case of the 
Stnfe v. Toliver, 5 Ired. Rep. 452, to support an indictment 
similar to the present. The inquiry remains, was the owner 
present forbidding the entry? The acts of the defendant, from 
his first entrance into, until his final departure from the home, 
kvere one continuing transaction, ant1 thc presence of the 
owner during any part of i t  was sufficient to sustain the 
charge. If a man leave hie dwelling houw for n mere tern- 
porary purpose, as for instance to attencl church, to visit a 
neighbor, or to work in his own fields, he cannot be said in 
law, to have left it, so as to make the nnlawful entry of a tres- 
passer an entry in his abscnce, and if he return while the 
trespasser is still in the ho~ise, the nnlawfnl and forcible entry 
will, in contemplation of law, have been in his presence. I n  
h'tate v. FnZker, u6i supra, the owner of the dwelling house 
mas absent, and did not return until the day after the forcible 
trespass had been committed, and the defendant had gone, 
which makes i t  a very different casefrom the present. 

We find no error in the record to prevent the judgmcnt of 
the Superior Court from being prononnced a g ~ i n s t  the defend- 
ant, and to that end this opinion will bc certified as the law 
directs. 





I N D E X  

TO THE PRINCIPAL MATTERS 

VOL, 2, JONES' LA?K 

-1B ATE11 EX'. 
A plea in alnternent that the plaintiB is a citizen of one of the Ststcs of 

this Union other than North Carolina, and that the defendant is not a resi- 
dent of the County where the snit is brought, but is a citkcn of anothrr 
State, it not b e i ~ ~ g  alleged in the plea that the contract sued on mas not 
made in North Carolina, on demurrer, will be overruled. Afillw T. 

lI!ack, 341. 

ACTION. 
AD action of assumpsit for money lmd and received, will not lie in favor of 

the ~qui ta 'ol~ owuer of a chose in act1011 against a legal owner who has 
received the money on it. ilfonduy V. Siler, 359. 

-4DJLTNISTRATOR AKD EXECUTOR. 
1. The Admini&-ator of one ~ h o  was indebted to him on bills of exchange 

payable to hirn as '(Cashier" of a Bmk, has a right to retain against 
creditors, not of higher dignity, a1tliough such bills wcrc due from the 
intestate as co-partner in a firm and the assets were of the intestate's 
iudi~ iclual property. TPhite v. Gri$in, 3. 

2. One ~ ~ 1 1 0  has bccn appointed an executor in a TYill, who did not qualify 
or renounce, cannot set up an adverse posscssion undcr a bill of sale 
obtained before the testator's death. until some one qualifies as execa- 
tor or adnrinistrator, no such adverse possession having begun in thc 
life-time of the testator. Jo71moa V. ilrnolcl, 113. 

Tvhcther if an adve~sc possession had begun in the life-time of the testa- 
tor, and was still continuing, an asecnt conld be @%en by the executor 
to the liptee, so as to enable him to maintains suit in his own name. 
Queve Z Ibid. 

3. An Executor in Virginia, has no right to assent to a legacy when the 
property is situated in this State, without making probate, and taking 
letters testamentary in our courts. Stamps v. Moore, SO. 
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4. Under the act of 1'789, an administrator, who has made advertisement 
for creditors to present tl~eir claims within two years, but who has not 
taken refunding bonds from the nest of kin, on paying the surplus to 
them, is not protected against the action of a creditor, brought after 
such advertisement and payment orer. Reeves v. Bell, 254. 

Khether a surety, who pays a debt (not due by specialty) after the ac- 
tion of the creditor is barred by the Act of 1715, can maintain an nc- 
tion against a co-surety for contribution. Quere? Ibid. 

5. A11 Executor may lawfully assent to a specific legacy before the debts of 
the cstate are paid. Etlney v. Byson, 365. 

G .  The assent of an executor to a specific legacy may, under circumstancca, 
be legitimately implied. Ibid. 

7. A County Court upon its own mere motion, can institute and carry on 
proceedings to revoke letters testamentary, wl~ich they believe have 
irregularly issued. County Court v. BGsell, 38i. 

8. An agreement and conqxomise on a final settlement of an administrator 
with the next of l&, in which slaw property isincluded, is good with- 
out writing and without actual delirery of the sla~~es. Reeves v. Ed- 
wards, 457, S. P. Beeves v. Coxl 465. 

AGENT. 
Vide TRESPASS. 

AFFRAY. 
Tick INDICTMENT 1. 

AMENDMENT. 
1. I t  is erroneous for a Court to set aside an execution issued on a dormant 

judgment where property has been purchased under it. dIuq77zrey v. 
Tibod, 63. 

2. The jurisdiction of the Supreme Court in relation to amendments in the 
courts below, is confined to the questioil of power. IVlm the court 
below has the power to inalte an amendment, this Court cannot en- 
quire how it has exercised that power. PhillQxe v. Higdon, Bus. 380, 
cited and approved. Pendleton v. Pendlebn, 135. 

3. Upon a question, before a court of record, whether its own minutes, of 
a former term, shall be amcnded so as to set forth t rdy its own trans- 
actions, it is not bound by the ordinary rules of evidence, but may re- 
sort to any proof that is satisfactory to it. Ahyo v. R;Tlitson, 231. 

4. An ex parte aflidavit, in such a case, therefore, taken before a justice of 
the peace, is not improper. Ibid. 

5. In  a question, whether a court shall enter, nunc pro tz~nc, an order made 
at a former term (but not then entered) the propriety of such former 
order cannot be enquired into in this Court. Ibid. 

6. When the Court below has the power to make an amendment, this 
Court cannot inquire how it has exercised that hgram v. 
dlcdlorris, 450. 
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7. Mere office judgments are under the control of the Court, and can he 
modified or set aside upon sufficient cause shown, at the next succeed- 
ing term of the Court. Powell v. Jopling, 400. 

APPEAL. 
1. The purchaser of property at a sale, under an execution issued on a dor- 

mant judgment, has a right to intervene and appeal from an order of 
the Court setting such execution aside. Ni~rphrey v. FVood, G3. 

2. Where upon the appearance of an insolvent at the Count,y Court, a SUE- 

gestion of fmud is made, but no specifications are filed in that Court, 
l h l d  that the cabse was not in a state to be carried to the Superior 
Court by appeal, certiorari, or otherwise. &hLaug7zlitz v. McLauy7~- 
li~z el al. 319. 

3. Where a judgmcnt has been rendered in a County Court upon a ca. scr. 
bond, the defendant has a rigl~t to appeal to the Superior Court, and 
the case will be considered cle novo iu Illat court. PZudcelt v. Pen- 
?binge?, 367. 

4. Where it appears from t!~e record sent to this Court, that on the trid 
below, a question of law was reserved by the Court, to which the rcr- 
dict was subject, and that question was decided-in favu of the appcl- 
lee, the verdict set aside aud a non-suit ordered, but the Judge fails to 
state what the question was, there must be a venire de now. Browr~ 
v. h?le, 412. 

5. The next of kin have a right to appeal from an order of sale of s!awa 
obtained by thc Administrator. FViutklns v. Penaberton, 174. 

Vide AUENDKWT, 5 ; CERTIORIR~ 3. 

,%SSENT TO A LEGACY. 
Vide BDXIXISTR ITOR, &c., 5, 6. 

ASSUMPSIT. 
-Il:llon;.!~ a%wnlxit will lie in many cascs by waiving a tort, yet only a 

court wl1ic11 could take cognizance of the tort can fry the assumpsit, mid 
tllctrdore no juri~~lictiuu can be gireii to a ji~stice of the peace by such 
waiver. iUc~~zn v. h>ntkdl, 102. 

bS.3.1ULT WITH IXTEYT TO R.LVISII. 

I X o  IXDICTX :ST, 3, 4. 

ATTACIIXERT. 
Vide THOVER. 
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BSIL BOND. 
1. The amipment of a bail bond, by the adnlinistrator of a Sheriq passes 

no such interest in it as to entitle the assignee tomaintain an action in 
his own name against the bail. Mann v. Nunler, 11. 

2. A sheriff who has taken a b d  bond, but fails to assign it, in consequence 
of which he is held as special bail, and compelled to pay the recovei y 
had against the defendant, may sue on tlte obligation thus taken, as a 
common law bond, and recover from the obligor (the intended bail) 
the amount recovered out of him. Diggins v. Glass, 3.53. 

Vide OFFICIAL BOND, 4. 

BASTARDY. 
Where a defendant in a bastardy proceeding is acquitted of the charge by 

a Jury, upon an issue submitted to them, he is not bound for the State'.. 
cost. Adams v. Pate, 14. 

BOUKDARY. 
1. A marked line of anotl~er tract, which can be cstnblished by its memorial.3 

when called for in a conveyance, must be run to, disregar dmg distancc : 
but wltere such memorials cannot be establisl~ed and there is no suffi- 
cient proof to establid~ it, the {act, that in the original survey, the sur- 
veyor ran to a given point near t l~e  plantation fence of tlle tract named, 
is no reason why coursc a ~ d  distance shall be disregarded, and that 
point again recognized. Cause v. Perkins, 222. 

2. Where the owners of adjacent tracts ~f land ran and staked off a line, 
supposing it to be the tlue line between them, arid had so considered it 
for more than twenty years, but there was no actual possession of the 
part included between this line and the true one, the original rights of 
the parties are not thereby altered and the true line being afterwards 
ascertained and fixed, the rc~pective owners will hold according to it. 
Carroway v. Cliamy, 170. 

HRIDGE. 
Vide FRAXCIIIPE. 

CLERK AND AfASTER IX  EQUITlr. 

Tide OFFICIAL BOSDS. 

CERTIORARI. 
1. Where by an Act of Assembly, Jury trials are abolished in the County 

Courts of a particular County, and an issue of devkavit vel nolt was 
made up in such County Court, there being no provision in the Act for 
remoring the issues into the Superior Court : IIeld that the proper mode 
would be by cerlio~ari, but that a removal by consent of parties would 
render tile issuing of such a writ unnecessary. Thompson v. Floyd, 313. 
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2. Ih ld  further, that an order of removal simply, is to be taken as a removal 
by consent. Ibid. 

3. The proceedings of inferior tribunals, which are sulject to.revision in a 
higher Court, must be of ajudiciltl nature, and, it would seem, must bo 
such as arc not merely clisoretionary. Cornmksior~ers of Bubzjh v. 
&ne, 285. 

4. A11 order of ,z County Court,, granting a license to retail spirituous liquors 
is either an act, merely ministerial, or if judicid, discretionary in its 
cll;mcter, and therefore not the subject of review by appeal or certiorari. 
I b id. 

6. Tho Act of 1850, which makes it necessary for an applicant for a. licensv 
to ret,ail within the City of Ral<4gh, to produce the writtctn~permissioli 
of' tllr: Conunissioner~, lcavcs it discretion:uy with t l ~ c  Court to granl. 
or ref'usc a license, even though the applicant has proJueed the perrnis- 
sion required. Ifeld, tllereforc:, t l~a t  tlie esemiue of this power in suc:ll 
a case, is not the subject of' review by appeal or cerlioruri. Ibu. 

COPARTNERS. 
Vide PARTITION. 

CONSTITUTIONA4LITY OF AN ACT OF ASSEMB1,TT. 
1. An act of Assembly giving to the Int,cndant of a Town t h  power ol' 

trying assaults and batteries is unconstitutiord and void. Stclte v. 
l I f i )SS,  66, 

2. It id riot :in unconstitutional cxcreisc of power in the T+islaturc, to make 
it d~wxhonary  in a County Court to al~olivl~ Jury trials in such Court. 
TILolrip~or~ v. b'loyd, 313. 

CONTRACT. 
1. Wllt:rc a party was to come withiu a fiw (lays wit11 a note and surety 

i i r  the hire of' :i slavc: f i x  tho next, year, and 11c po.qtponed the pcr- 
forrnanrc of this part of the untlcrtnking, from some time in the Iasf 
wcck of Dcce~i~her, to the 10t,l1 of J'lnnary, tlic. ownw was not bourn1 
to kccap thc: slsw l i~r  him any longer, and was in no fault in then hiring 
him to mother pcmon. Tf i~r t~rs  v. If~rring, 46. 

2. A. a g e d  to deliver to B. a quantity of corn at  his farm in another coun- 
ty, U. scndiny for i t ;  nothing wa8 said as to t l ~ c  time or manner of' 
paymcwt. B. scnt a vessc.1 for the corn, but writ rio money, nor did 111: 
givc the agent scnt, any instruction as to the pay~ricr~t, or in any way 
communicate wit11 A. upon that subjwt; A. clcnicrj the contract and 
rcfusctl to deliver tho corn: IIeld that although A. denied the contraef, 
still, in order to entitle B. to recover, hc shouI11 have s11own that h* 
was ready aud able to perform his part of tlw contract, though, under 
the circumstances, an actual production of the moncy was clispcnserl 
with. CIrundy v. Mc Cleese, 142. 

3. For evcry breach of the duties arising out of a contract, the law awards 
some damages; and if nono arc provod, nominal dumapa should be 
given by the verdict of the jury. Bbnd v. Ifillon, 149. 
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3. Where one agreed with the owner of a slare that he would pay him 
$100, if his slave should run away, provided he. would remove the 
hand-cuffs with which he was confined, the hand-cuffs being removetl 
and the negro having run away, it was Neld that a suit could not )lo 
sustained for the breach of this contract without u notice of t l ~ e  slaw's 
escape to the defendant. Feai%er& v. d.liller, 1GG.  

5. I t  was not necessary that a joint owner of tllc slave, who was not prcs- 
ent when tliis Contract was made should be a party to t l ~ k  suit. Ibid. 

6. A promise to pay for three slaves, ten dollars per month, until we fin- 
irh our coutracts on thc Gail Road," is an entire contract, and cannot 
be recovered upon, unless the slaves were continued until tlie finkl~ing 
of the Ra11 Road contracts. White v. Brown, 403; J: 1% Uuln r. 
Gotcles, 454. 

i. An ajireernent and compromise on aiinal settlement of an Administrator 
with the next of kin, in which slaw property is indutietl, is q o d  with- 
ont writing and without actual delivery of tlic sla~e-es. Reeacs v. Ed- 
zrnrds, 457. 

CONTEJII'T OF COURT. 
-1 Justicc, of tlie Peace wlio gan t s  an qqxal  to Court, fiom a j u d p c n t  

which lie lias rendered, and t a lm tllo rcquircd security, but afterwards 
dehces the appeal bond and fids to return t l ~ c  papers la the Court to .  
wl~ich tlic appcal is taken, although guilty of a rnidcmeatior, it not liable 
to be pniiisl~ed for a contcir~pt of the Court. Tf'eazw v. amillon; 343. 

COSTS. 
1. Costs cannot bc acljudgctl on a rule for a contenrpt, unless tlierc be a 

judgment finding the clefendant g~ulty of such contempt. IIImuer v. 
JIamilton. 343. 

2. T l ~ c  malter of a prondssory qotc, not for aceonimodation, is not liabk? for 
costs incurred by the poyce in deiinding a suit brought against him by 
an endorsee. 1:11Ju7o'ulo v. P,&Ein, 130, 

3. 011 a  lea in I~ar  s i w e  the lust r r i n t P ~ i v a m  being found for ihc deftdant,  
o r  on itu h i n g  admitted, tlie dcfimdant isentitled to fill costs. Fl'iba 
v. Pltaw, 451. 

COVESANT. 
1. Where one of two admini4ators covenants that a certain davc Ubelongs 

to him, and that the sole right of the said slave is in lrim as the a h i n -  
istrator of A," it is no breach of the covenant that thu title of the shvo 
i j  in tlie two adminltrators. Cowlea e hzcland, 219. 

2. A covenant for quiet enjoyment of land is broken, if the covenantee is 
entered upon and dispossessed by onc having superior title, thodgll this 
entry is not ma& under process. Parker v. Dunn, 203. 

DUAUES. 
1. Where the sureties on the second bond of a clerk were m o n d y  mod and 
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the money forced ont of them, the judgment in that suit is no bar to the 
action against the sureties who weru actually liable; and wlmc the 
jndgment had been assigned to the use of t!~c sureties who had wrong- 
thlly paid, it will not be allolomerl to go in mitigation of damagcs. White 
v. Stnith, 4. 

2. A rettlrn of the fnnds after a misapplicati6n could only be consiclered in 
mittgation of damages, and to 11ave that effect it should be shown 
that the funds were spec~fically appropriated to the paylnellt of those 
entitled to theni. Ibid. 

3. Where an agrcemcnt was to do three things of different degrees of im- 
~~ortance and ralnr, or pay twenty-five lluntlrcd dollars as stipulated 
clnmnges, and the breach assigned is the not doing one of the things 
which wm readily ascertainable in value, and was clearly less than the 
sun  spec~ficd as demages, the stipulation was held to be a p e d f y .  
Thorozylryood v. Jllalher, 1.5. 

4. The measure of damagcs in a case spainst a magistrate for taking ineaf- 
ficicnt surety, is the amonnt of the principal ancl compound intercst on 
ihe principal up to the timc of the plaintiE's arrival at full age, but 
nothing can be aUowetl as damages for the interest accruing after that 
cvcnt, Davis v. Lank,; 307. 

5. For every breach of a contract the law awards some damages. Bo~atl v. 
IfiTton, 149. 

DEBTOR REMOVAL OF. 
Simply advising a debtor to run away, though thc advice be given to clc- 

lay, kc., is not eq~uvalent to aiding and assistiilg, and will not sustain an 
action nndcr the Statute against the fraudulent removing of debtors. 
Tlriley v. ~lfcRee, 349. 

DEBTOR ESCAPE OF. 
Tide EYC.LPE, 3. 

DEED. 
1. -1 reservation in a decd of " aII the pine timber that will square one 

foot" to the vendoi~, L: their heirs and assigns fore re^, with the pi\-i- 
lc 'p of cutting and carrying away said timber at any time that n ~ y  
be conrenient to the vendors, their heirs and wignss" only e~mbrnccs 
such timber as xas  of that size at the date ofthe conveyance, and not 
such as attained to it nfter~mrds. T ~ h i t t e d  v. Smith, 5G. 

1. A copy of the probate of a deed by the subscribing witness, also of the 
order made by a County Court to appoint conimiss~oners to take the 
private examination of a femecot+eri, mere inserted on the deed itself a* 
J s o  mas the report of t l ~ c  comn~issioners, which were duly registered, 
though no other co~nmimion issncd to them, and no other report \\-as 
made to the Court: it was Held that this was a substantial compliance 
with the act of Assembly, and that the deed was duly authenticated. 
2$athawag v. Davenport, 152. 
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3. Where it appears that there are trees fit for making turpentine, which 
are not fit for tun timber, an exception of tun timber from a lease dr- 
M n g  the general purpose to be for making turpentine, is not incon- 
sistent with the grabting part of the lease. &-ice v. Fvright, 184. 

4. A deed, mxdc by husband and wife to one 19ho dies previously to the 
probatc and privy examination of the wife, is good from the time of its 
execution and delivery to the bargainee, provided, after the death, it 
Is duly aclcnowladged, and. the privy examination of the wife taken. 
and the deed registerid IIall v. Chang & End, 440. 

DEMAND. 
IEa note be payable at a pnrticular t ~ m e  and place, a demand at the timc 

and place nebd not be aocrve8or proven in an action by the holder against 
the makcr. A failum to make such deband can only be used in defcmsc. 
if the money was ready at  the time end place. iVichols v. Pool, 23. 

DEPUTY. 
Vide SHERIFF, 3. 

DESTRUCTION OF RECORDS. 
1. To supply the loss ~f a deed under the Bct of 1830, in relation to t ! ~  

destruction of tlle records of Gertford county, proof that a deed liail bccn 
seen by several permns and copied by one of the witnesses, haling in 
it thc names of S C ; C Y ~  creeks, but in what connection was not remem- 
bered, also calling for the lands of three individuals, but such proof not 
eshblisl~ing any course or distance, nor whether the deed had a seal or 
whether the wold heirs was in it, is not sufficient for the purpose in- 
tended. Bhrd r. I Z t l q ,  SS. 

2. The Act of 1830, concer~ling the burning of the Court House of Hertfoi d 
county, inade applicable to the County of Montgomery by Act ot' 
1844, only rclates to such deeds as were in existence at the time t l ~ e  
.Court Houses of tllose counties were burnt il~orrison v. Cook, 117. 

DETINUE. 
Ih order to sustain tho action of detinue, eveh against a wrong-doer, the 

plaintiff must ahoff, not only a right of property, but a present right oi' 
pbsaessloni O'Neal v. B a k ,  168 

DOWER. 
The claim of the wife for dower i s  paramount to the rights of the liusbarid 

and, therefore, he cannot beheard to impugn her title. Pinner v. Pin- 
w, 395. 

DYMG DECLARATIONS, 
Vide EVIDENCE, 2, 15. 

IE5rnMENT. 
1. The possession of one Wet of land $ no p d o h  of another adjoining, 
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the two being held by the same individ~ial under different titlea 
Morris v. JIayes, 93. 

2. Making pole bridges over a ditch on the side of a public road for drivinp 
cattlc into a tract of' swamp land, and the I anging of cattle on the snmr. 
and occasionally cutting a fcw timber trees, is not such a posession as 
will maintain the actioil of t~eSpass. Ibid. 

3. The rule adopted in our Conrt3, in thc actmn of cjectment, t!mt 15 her( 
both plaintiff and defenclant clam under the title of a prior grantee*. 
neither shall be allowcd to dispute the title of such prior grantee, doc1.r 
not forbid the defendant from showing, that before the plaintifTllad p t  

his conveyance, (whicll a slleriff's drccl) such prior grantee had 
conveyed to him, though witl~out considcratiou, and that 11e had con- 
veycd to a third person for a full and valuable consideration, who ha8 
no notice of the rights of the plaintiiY. Nezc?li?2. r. Osborne, 163. 

4. TITherk neither of.tlie proprietors of two int,crfcring tracts of lalld, 1ln.s 
actual possession of the part common to both titles, tlie law adjudges 
tlie rigllt to liirn t l~at  1la.s the elder. B(dw v. McDor~ald, 244. 

5. The connneilcc~nent of an action of ejeutlncnt is the service of tlw dc- 
claration. If the plaintiff's title is complcte at that time, he may 
recor-er. Thonzpson v. Retl, 412. 

6. Tlle defcnse that tlie lessor of the plaintiff has taken,possession of tht~ 
pren~ises suet1 for, inust l ~ e  plracled in sorne form, or will not be noticed 
by tht, Court. Ibid. 

ESDORSER. 
1. The act of' 1837, Rer. Stat. ch. 13. stc. 10, malies an enclorsrr liable to 

the holder of' a note in tllc same way t h t  thc maker is Ilable : nnrl 
when it is payable at a particular day and place, he is liable according 
to the principles laid down in iVichols v. Pool, 2 Jones' Rep. 23. 
Johnson r. 1iooker, 29. 

2. Striking the name of the defendant oat of the wnt, does not in any man- 
ner affect the cause of action agaiust ano1,lter defendant, nor prevent 
the party whose name is stricken out from aspin being sued. IbLh 

3. The endorsenlent of a notc in blallli by one, befbrc the payee endorses it, 
is made regular by the endorsement of the payee, and the enclorserncnt 
may be filled up as to both entlorsws on the trial in the Superior Cour ,. 
even after an appeal from the County Court: the trial being de now in 
the Supcrior Coui t. 16id. 

ESCAPE. 
1. A Sllcriff to whom a runaway has been delircrcd, but not under or LF 

rirtue of the warrant of a Justice of the Peace, i? not liable for tlit. 
escape of such runaway from tllr Jail of the county under the act 01 
Assenibly, Rev. Stat. Clap. 111, Sec. 11, 12, 13. &oek I-. Kkq.  302. 

3. Whether if the Sheriff had rcceired a slave as a runarray, to be kept in 
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the common Tail of the County, and tlle slave escaped, the. Sheriff 
would be liable at common law without reference to the Statute- 
(Suere. Ibid. 

3. I t  is not an escape in a sheriff to permit a debtor commitied under a 
cn. sa., to remain in prison with the door of the prison open, unless 
snch debtor passes out of the prison, Currie v. PVorthy, 104. 

T ~ d e  IXSOLVENT. 

ESTOPPEL. 
TV1ier.c time is a description of land in a petition for salc for a partition, 

mllich docs not embrace any particular lands, and a decree in a Court of 
Equity for the sale of tlie lands LLmentioncd in the petition," such deerec 
is not sufficient to estop one of the parties claiming by a dced from the 
ancestor; and a deed filed by tllc defendant in that suit, under an order 
of the Court, (not in any way incorporated into that proceeding) will not 
render the description or tlic decree more certain. Morrison v. Laughter, 
354. 
Vide SIIEKIFF, 1. 

E \'IDEXCE. 
I .  Where the action 13 for tile detention of a written instrument, it is not 

necessary to give notice to the clcfendant to produce the paper on tlie 
trial, previously to poring the contents of such papa; as the st& itself 
is suWcient notice. G T I ~ ~ I L  T. Black, 1. 

2. I n  an action for morcls ~polien, charging the plaintiff with tlie murder of 
an individual, mliat that individual said, tliougl~ ti78 eztremis, and under 
the full impression tlint hc mould not recover; is not evidence on tllc 
plea of justification. Bc~rjeld r. Briil, 41. 

3. A witness who did not profess to be a chemist, nor to be able to giw an 
opinion on any branch of tlic science, but 11ad only been employed for 
a Sen* weelis ill a drug store, mas held not qualified to give his opinion 
as an espert. Otey r. Hoyt, 70. 

4. To permit such a witness to say he had seen writing extracted by tllc 
use of chemicals from a pieee of paper which he held in liis hand at 
t!lc trial befbrs a jury, was error. Ibid. 

5. TVhere it was admitted that the signature to a paper, offered as a bond, 
was genuine, but contended, at the same time, that the body of the 
note was a fbrgery, thc O ~ L ~ L S  was not thereby taken ftonl the plaintifl 
and i~nposccl on the clefenclant; but tlle forner was still bound to prove 
the e s ~ u t i o n  of the bonct declared on. Ibid. 

6. TS-here notice was gircn to a prisoner in close custody, four days before 
the trial, to produce a certain p a p  which was traced to his posseesion, 
his residence being only four and a half miles distant when he received 
the notice : Held that this was sufficient to authorise the admission of 
secondary proof. State I-. liester, 83. 

7. Tho word 'I copy " generally presupposes an original,,but not always. It 
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was error, tlicreforc, to rejcct a deposition stating a t c l c p i p l ~ i d i s p a t d ~  
that spokc of it as a i L  copy," 011 the p u n t 1  t h t  an original mas ncccs- 
snrily impl~etl, mliich was not produced, nor its absence nceountccl for. 
Ihr~7zs v. Eiclmrclson, 109. 

8. TVlicrc an administrator of' an cstatc, in onlor to get possession of tilt, 
assets, makes a covenant with onc fbnncl in possessioil of a slaw, that 
the slaro is his as adrninistmtor; in n snit on this corcixtnt, the next of 
kin of tlic intestate are not liahlc for any part i f  the couts, and arenot, 
on t h t  account, disqualilietl t o  testify in ilia l)ohalf; as they m r e  in no 
wise liaMe for brcaclles of 1 i i~ -  pcrsonnl co~cnnnt. Gowles v. l h c -  

t11:stroyctl by tlie burlling oS tIic conrt-l~ousc mli&rc it mas dcpouitetl. 
I b  id. 

10. Cpon tlie cluestion of tlic Bosn Jides of a deed, al l~gcd to be i11 fraud of 
a coiitcniplated niarriage, what tllc ln~~l~ni l t l ,  tlic gmntor, said in favor of 
the ileetl, crcn bcfbre tlic n~arriagc, is not atlrriis~iblc : hecaux the wife 
claims by act of law pnran~ount to tllc llnsl)ai~d. P h z e r  v. P h e r ,  
338. 

11. Ei-iclcncc given hcforc a jury, to contrailict a witncs~, and which is only 
competent for that puq~osc, ought not to be left to tllerrl l ~ y  the Cowt - .  

as tending to cutablisll t l ~ c  niziu allryutioiis of tlic i.suc. lfilel~son v. 
hrinq, 28.5. 

1'2. I n  :L clnc.~tion of a frauc!ulcnt conroynncc of a slave thc plaintiff may 
go into the p:rticuln~s of a t~acdc for lirntl, and a inodificatio~~ of that 
tr:& :tfterlr-nrds, in order to eliow that lie W:IS a creditor. .fIolmesly 
r: I h p e ,  301. 

I t  i~ not eon:petoiit for n crcdit.~!., in ortlcr to estnhlisl~ the fimd in quw- 
tion, to almv t h t  tlir c!cl)tor 11:ltl made a fi:ruciulent transfer of ot!m 
propc~ty to a~mt l~or  l)er.soll. I b d .  

in .  It i::. not WIYJr for tlre judge to rcfil.sc to tell the jury, tlint the cridcnce of 
a \vitmss, n.lm lias marlc a n-lid-state:nent, niust be rcsjectcd altogether. 
State T.. _J>blett, 118. 

14. h Cxt, rcquired to be prored by a rccorcl, can only be prorctl by an ex- 
cn~plified copy of' tlic rword itself: and no ce;tifir:ate by t11c clerk of its 
substance or effect will do. Drcrke v. ,lfirri!l, 368. 

15. Dying dec1:irations must be restrictctl to the act of killing, and the cir- 
cunxtanccs imrnecliately attending the act and forming a part of the rer 
gpstce. Sttnie v. Shelton, 360. 

16. Evidence pertinent to the isme, though ever so slight, must be left to 
the jury. Stute v. P. TViUium, 104. 

17. The wife of one named as executor in a will is not a competent witness 
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to prove the same, although her husband has renounced and 11aa ma& 
a release. Huie v. d4ic Connell, 455. 

18. The maxim falsurn in uno falsum in omnibus, is, in a common law trial, 
to be applied by a jury according to their own judgmei~t;, a d  is not :L 

rule of law in virtue of which the Judge may withdraw t h  evidence 
from their consideration, or direct them to disregard it ~Itogather. 
State v. J: I! Williams, 257. 

BATTLE, J., was of opinion that where the false oath is taken in the trial 
then progressing, the judge has a right so to instruct them. Ibid. 
Vide AMENDMENT, 3, 12 ; TAXES, 2;  WILLS, 3. 

EXPERT. 
Vide EVIDENCE, 3, 4. 

EXECUTION. 
Where a writ is issued against three, two of whom were in one county and 

the third in another county, in which latter county the judgment is ren- 
dered, Held that in the ahscnce of special instrnctions, the clerk may issue 
an execution to either county, Bunlc v. StaJord, 98. 

Vide AYENDXENT, 1 ; OFFICIAL BOND, 3. 

E'ALSUM I N  UNO FALSUM I N  OMNIBUS. 

Vide EVIDENCE, 13, 18. 

PEME COVERT. 

Vide DEED, 2, 4 ;  HUSBASD AND WIFE, 2. 

FRAUDULENT CONVEYANCE. 
Where an insolvent debtor tranufir~ his effects to an infant, upon an agree- 

ment, made bormfide, that the infant should pay certain debt4 contractkd 
by them both, as a firm, without providing security for the perfomance 
of such stipulation, s11ch transfer is fraudulent in law and void *as against 
creditors. Mc Corkle v. IIummond, 444. 

FRANCHISE. 
d franchise, granted in 1766, to one and his heirs and assigns, to erect and 

keep up a toll bridge oorcr a stream, and forbidding the erection of any 
other bridge or ferry within six miles, and imposing a penalty of twenty 
shillings for every passenger ' l  set over" in violatio~i of sucli act, is not 
violated by a rail road conlpany, (incorporated by a modern act,) who 
carried passengers a!ong their road, and as a part of the road, aver their 
bridge, though the latter mas withiu less than six miles of the dhcr. 

d(cBee v. Rail Road, 186. 

Quere. Whether the owner of a toll bridge, who claimsfor apenalty for ''set- 
ting over " persons and property does not have to aver that he was rtble 
and ready to carry all persons, kc., offering tllemdves, with reesonabls 
promptness and d e t y  ? Ib9, 
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FREE NEGROES. 
A notice to subject a free person of color to the penalty of $500, if he shall 

not rcmore within twenty days, must be served personally. Leaving such 
~ ~ o t i c c  at the dwelling house, is not sufficient. Slate v. Jacobs, 52. 

IWRCIBLE TRESPASS. 

I. In  inquisitions under the statutes of forcible entry and detainer, it is a 
gcwcral I& to award writs ~f rc-restitution upon quashing the pro- 
cecdings1 sud the courts, upon a motion for this purpostl, will not suffer 
t l ~ c  lnt~rits of the cont~oversy to be exauiuccl into. ifikon v. Dus- 
tees of b'lot~ul ('allege, 211. 

5. But tllis writ is not clc~naudi~ble e.r r i p e  juris, and where the case itself 
shows tlmt i& issuing would wxl\ ~nani i~at  oppression and injustice, it 
will bc rcfusccl. 

3. Wlicrc~ oucb wl~o  is not on fiiendly terms with the owner of a dwelling 
house, ~ O I I W S  t l ~ e r ~ ,  arnled w l l ~  a guu, a 1cv01ver and a knife, and Im- 
nicdiiltely niter cnt,ering, uacs violtwt and threatening language, (the 
owner bcing present.) autl on bt411,~ forriljly cjectcd by im inmate of 
tllc llonsc', again conics to tlw ontcSr tloor and fbrces it open, a p n s t  the 
owner, wlio is struggling to keep it closctl, hc: is guilty of a, forcible 
trespass, althoug11 t l~c  on ucr nlay not have forbid 11in1, in terms from 
entwing. State tev. l;ordeacbx, 241. 

GRANT, 
Vide PRESCMPTIONS, 3. 

( ;U.kRDIAN. 
A record showing that I L  A was appointed n Guardian to B upon entering 

into bond with C and D at ~nwties" and that A only exccutcd a bond, in 
conseqncnce of wlw11 h tooh cl~argc of the w"ard's estate, is a sufficient 

con~rnittiug of an o~phan's c*tatc to the c.l~:ugc or gunrdianship" of n 
pC13011, to rcndcr t l~e  n~agihtrati.~ ~naking wid1 rntry. liable for not taking 
good :~nd suffici~nt s~~cmity 111~11 the dt43ult of A. The entry in the aborc 
case c1t)cs not Inmn, illat J\ ns to lie g11nrt1i:ln if lie paw B and C as 
sureties, but t l l ~ t  Iic ~vas  alrt.a.!y oppointcd gn:wlion and was to, 01 mould 
give the pctsons as snretiv, \\ 110 wcrc tcndcred to the Conrt and accept- 
ed. Ihzviq v. Lnnin; 307. 

One of the several Justices of the. Pcacc who are on thc hcnch whcn an np- 
pintrnc~nt is madc of a guardian witl~ont taliing security, may be sued 
alone under tho Act of hsscn~bly Rev. Stat. ch. 54, scc. 8. Ibid. 

1IOMICIDE. 
1. A nlcw gn~dge or mdicc, in its genwal scnst~, is not sufficient to bring a 

case rvitlh t l~c  rule laid down in iMtu1isv)~ Jo11nso~'s rose, 1 Ire. Rep. 
354; (referring the motive to antcccdcnt malice rather than an inimc- 
dirrte provocatiou :) to hare that effect, there must bc a purticttlnr and 
definite intent & ?dl: as if the moapon, with which t l ~ e  prty intends 
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to kill is sl~own, or the time and place are fixed on, and the party goes to 
the place at the time, for the purpose of meeting his adversary with an 
intent to kill him. These facts create a presumption of n~alice till 
rebuttcd by tllc accused. ,State r. Johnson, 247. 

2. But ~ v l ~ e r c  A-bears mnlice against 11, and they meet by accident, ant1 
upon a quarrcl, B assaults A witli a g ~ ~ ~ b b i n g  hoe, and thereupon X 
shootg B with a pistol, the rule of referring tile n~otive to the prel ious 
malice will not apply. Ihitl. 

3. Wllerc killing, mliicll would hare bccn mmslanghter by reason of lioring 
bccn donc on legal provocation, is nevcrtliclcss insisted to be murclcr 
because of the rrnztsual mamer in ~~l i i c l l  the hilling was done, if tl~cre 
be several aspects in I\-hich this unusnal manner may he rielr-cd a8 
qualifying the motiw of the p~isoner, some of them favorable and sonic 
unfmorable, it is error in the Conrt to prcstmt to the jury only t l ~ c  \ icw 
unfarorablc to the prkoner. &fe T-. Ge7~try, 406. 

4. I t  is not enror in the trial of a capital taw, to permit ~vitneescs, wlio 
hare been previously cxan~inetl, to bc recall~vl and re-csamined nttclr 
the jury have retired to co~isidcr oftlwir verdict. Stute I-. ATohlet/, 418. 

Vide JUDGE'S CIIARGE, 5. 

HUSBAND AND WIFE. 
I. For n trespass to the land of the wife bcfore marriage, the wife is a proper 

party with the I~usbantl. Hair I-. llhli,i~~, 59. 
2. The words in a will '(to the 0111y.pope~. usc u1c1 bel~oof of my daug11tc.r " 

do not secure to a fcrne c o r d  a separate estate so as to dcpri~e tlic. 
liusband of his marital riglp. IAtsor~ v. IIolt, 323. 

3. Wl~ere an c~iction talics place during the corertme, tllc l~uel~nntl luay 
sue alone, or 11e may joih his wife ~vitll him in tlie suit. 17alford v. 
Tethero~a, 303. 

1. An indictnlent for an afiny w11icl1 simply cliargcs tliat dcftm&mts did 
make ua an$,ny, witl~out e t n h p  in what Inallner or by what acts, is 
defectire. Slule Y. Ilkody, 335. 

2. Every material averment, necessary to constitute n substantive ofliwc~, 
must be cl~arged in the i~dictmcut and pxovcd ou the trial, by the Statc: 

Therefore, u-here it is alleged in an indictment, that the ileftwlaut did 
cawy, coxrey and conceal a slave, ~iiithouf the co~uent it& zoiting of llrr 
owner of such slaw, with the inteut he sliould eseapc ~ C ' J . O I I ~  the liliiits 
of the State, it is i ~ ~ c d i ~ b c n t  on tllc St;~te to prow that such notice in 
writing was not given. Siute Y. ll>odlyl 276. 

3. 111 a clinrge against n pmon of color for an ww11t with an intc.nt to 
co~nn~it  a rape, it is not acccesaly in the bill of indictment, to allrgc 
that the accused is a male, nor is it ncccsary to allege that tllc f ;~~ialc  
m u l t e d  was of tlie kunml species JYuk I-. T'n, 414. 

4. An indictment clmging that an assault H.M made wit11 an "intention" 
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to ravish, &c., instead of inten$" is good under the Statute of 1811. 
I bid. 

5. I t  is not a ground for arresting a judopent upon a conviction for murder 
that the word blob is used throughout tha indictment for wound, there 
being other wortls used in the same context, which show that a wound 
was given, and what kind of a wound it was. The informality is cur- 
ed by the Act of 1811. State r. Nobktt, 418. 

NASH, C. J., dissented from the Court, on the question of arresting the judg- 
ment, believing that the substitution of blow, for wound, was a rnatter 
of substance, not cured by the Act of 1811. Ibid. 

Vide STATUTE LIMITATIONS, 1 ;  FORCIBLE TRESPASS, 3. 

INFANT. 
Vide FRAUDULENT CONVEYANCE. 

INFANCY. 
Where an infant, who was sued on a note given for two old slaves, after 

he comes of age, proposes in writing, to gire them back and pay llalf 
of the note, and adds, [[if they will not accept of the above offer I 
will have to pay them I suppose, but I slldl do so at iny convenience, 
as it mill be nothing less than a free gift on my part," it was Ihld that 
this was no such new promise as mould avoid the plea of infancy. 
Danlap v. Hales, 381. 

IXSOLVEST. 
To render a Sheriff liable for the escape of an insolvent, surrendered in 

open Court, it is necessary to show that such insolrent was con~nlitterl 
to the Sheriff's custody by an order of the Court. A mere prayer to 
that effect mill not be suficient. Siler v. BdcEee, 3i0. 

Vide APPEAL, 2, 3. 

IXTEREST. 
1. Interest, being an incident to a bond, cannot be recorered in a scpnratc 

action for it alone after the principal of thc bond has been paid. No01.e 
c Fuller, 205. 

2. It is erroncous for a jury to give intcrest on damages in actions of tort. 
Connelly v. XciVeil, 51. 

ISSUE. 
Collateral evidence in a cause should not be allowed to be used to thc 

lnain issue, when not adnlissible for that purpose. He~leltson v. a n y ,  3%. 

JUDGES' CHARGE. 
1. I t  is no violation of the duty of a Judge to speak of things as ficts 

where they are treated as facts in tllc progress of the trial, and are not 
questioued by either side. State v. P. '.Ii'lliams, 104. 

2. There is no error in a Judge refusing to state a conclusion of law upon 
a state of facts not established by the evidenee in the cause. Stale v. 
&ia, 201. 



INDEX. 

3. Circun~stances that raise only a possibility or co9~jectuve, ought not to be 
left alone, to a jury, as evidence of a fact which a party is required to 
prove. Sutton v. ilfaclre, 320. 

4. Vhere  a simple enumeration of circumstances leads to an irresistible con- 
closion of fact, the Court cannot be considered as expressing an opin- 
ion upon such, contrary to the Act of Assenhly, in merely malring 
such enumeration, there being no peenliar significancy of voice or man- 
ncr in making it. fltate v. hhblett, 418. 

5. Where the unusual circunistance relied on as varying the case from man- 
slaugl~tcr to murder. was that tllc prisoner put  7~is knl'je o j m  in h h  
pocket, and the Court left it to the Jury to say whether he thus disposed 
of his knife to use it again in the fight, he ought at  the snnx time to 
have submitted the enquiry whether lle tlms put away thc knife in or- 
der to draw 011 t l ~ c  fight, and afterwards to use it u~~fuir7y by yiving n 
fatal blow zinatcmres; or whcthcr, in fact, he ]lad forrnctl any definite 
purpose as to the use of the hnife at  all? Stale v. Gmtry, 406 

JURISDICTION. 
1. An act of the General Asscmbly giring to the Intendant of Police of :I, 

Town, the power of trying assaults and batteries, is unconstitutional 
and ~ o i d .  State v. Moss, 66. 

2. Where a Justice of the P c # m  has no juristliction of tlic subject matter. 
llis warrant is roid and will not protect t h ~  officer mllo acts under i t  
nor the ~nagiutratc 11imsclC Cohoo?~ v. h$eetl, 133. 

3. Although onc may waivc a tort so as to bc able to sue in assumpsit in 
certa:'n cascs, yet no new jurisdiction can bc acrluirtd in such cascs so 
as to piw a single ~nag~strate the power of t ~ y i n g  the case. ilinnn I-. 
IG,/idol/, 162. 

4. Whrre tlic plajntiff has an election to sue either in tort or contract, no 
court can hold jurisdiction of thc assumpsit bnt one which can give a 
rernetlg on the tort itsclf; for the reason that the sarne questions of law 
arise in each. lbid.  

5.  An action may bc maintaincvl in tliis State) though both plaintiff ant1 de- 
fi~~clnilt arc c~tixcn3 of othcr States. Xiller v. Black, 341. 

6. W~crc, a papwnt  ]lad lwcn mule on a notc, which was originctlly for 
more t l~an $100, xrl~icli ietluced it below that sum, but ~ rh ich  payment 
was not entered on the notc, nor linomn to the plaintilT wlien t l ~ e  suit 
\\-as hrongl~t, :tlthong11 the note war owr-due when the assignment 
was made, it was I idd  that the assignee could not be non-suitccl. Bean 
v. Bnxter, 356. 
TXe, t ~ l , > l l G ~ .  

7. S o  consent of a citizen, can authorize himself to bc taxcd so that he may 
rcc[hc a licr~lsc to retnil oftener than once a year, IieU thcrcfore that 
a liccnsc, g1,11iic~1 by a County Court of Kalic, under a permission gir- 



en by, and paid for, to a Board which had once exercbed the power 
and which was not in existence at the time of its session, is void, and 
subjects the retailer to thc penalty given by the charter. Commisswn- 
e m  v. Kane, 293. 

Where a State's warrant is void for the want of jurisdiction, trespass or tro- 
ver, is the proper action and not case. Zacha7.y v. floolden, 453. 

JURY. 
Where two of the jurors charged in a capital case lefi the rest'of the jury 

for fifteen or twenty minutes, but did not speak to any one about the pri- 
soner or his trial, nor hear any one speak of thcm, the Court below hav- 
ing refuscd a new trial on the facts, Held that this Court will not award 
a venire de novo for the same causes of exception Stale <. Ilrsler, 83. 

.TITRY TRIALS, 
Vide, CONSTITUTIONALITY OF AN ACT OF ASSEMBLY. 

JUSTICE OF THE PEACE, 
Vidc, COXTE.\IPT OF C O U ~ T .  GUARDIAN. 

LARCENY. 
1. The possession of stolen goods is a circumstance to be left to the jury in 

estimating the guilt or innocence of the accused, and howevur slight it 
may be, the court cannot disregard it. ,State v. TViZZiums, 104. 

2. Thc act OF 1852, concerning the stealing of slaves, is not a repeal of the 
10th section of the 34 ch. Rev. Stat., on that subject. State v. Zestm, 83. 

LEGACY, 
Vide, ADXINISTRATOR, 3, 6, 6. 

LLCEXSE TO RETAIL, 
Vide, CERTIORARI, 4, 5 ; RETAILING 

LIMITATIONS STATUTE OF. 
1. The St&, on a trial for a misdemeanor, upon a question under t11c atrt- 

ute of limitations, is not restricted to the time stated in the Indictment, 
but is at liberty to go back two years previously to the finding of the 
bill. Stale v. Newsom, 173. 

2. Coverture is not n saving against the operation of the Statute of limita- 
tions, un lw thc wife mud be joined wit11 the husband in order to 
sustain the action. Where he may sue alone, or where he may join the 
wife with him at his election, the Statute ban. Ifavord v. Tdberow, 3V3. 

3. Where the eviction takes place during the coverlure, the Inmband may sue 
done, or may join his wife with him at  his election; in wuch a m, 
therefore, he is barred by the Statute. Ibid. 

Vide LDMNISTRATOR, kc., 4. 

M.LLICE 
Vide Hourcm~, 1. 
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MANSLAUGHTER. 
Vide HOXICIDE, 1, 2, 3. 

MILL-DAMS. 
1. A dam erected below a steammill, for the purpose of floating timber 

to the mill and not for the purpose of driving the machitlery of the 
mill, by which water is ponded back upon the land of another, does 
not come within the meaning of the Act requiring the proprietor of 
land overflown, first to apply by petition to the County Court. 

2. The penalty imposed on the owner of a mill for not keeping a bridge in 
repair, only applies to such bridges as constitute part of the public road. 
Hall v. Morrow, 465. 

MONEY HAD AND RECEIVED. 
Vide ACTION. 

IIURDER. 
Vide HOMICIDE, 1, 2, 3. 

NONSUIT. 
Vide JURISDICTION, 6. 

NOTES, BILLS, &c. 
Vide DEMAND.-ENDORSER, 1, 3.-INTEREST. 

NOTICE TO PRODUCE PAPERS. 
Vidc EVIDENCE, 1, 6, 9. 

OFFICERS. 
.Persons who have been regarded as public officers for a greeter part 

of the time during which the office existed, and whose acts are 
recoguised by other public functionaries, must b e  taken to be officers 
de fa&, and their acts will be regarded as valid, unless declared otherwise 
by some competent tribunal in a proceeding directly against them. 
Burton v. P a t h ,  124. 

ORIGINAL AND COPY. 
Vide EVIDENCE, 7. 

OFFICIAL BONDS. 
1. Where a Clerk and Master took money belonging to his office and used 

it in speculation, the surqties of the bond for thc term then current, arc 
liable : notwithstanding the amount invested had been paid to him 
by his co-partner in trade after the time covered by that bond had 
elapsed, and a new bond had been given. White v. fiit78 et al, 4. 

2. Where a Clerk and Master in Equity misapplies a hnd  of which one is 
entitled to the annual interest during his life, and his wife afterwardr, 
during her life, in case she survived :-Held, that the husband and wife 
can recover on the official bond for the year current a t  the date of the 
misapplication to the extent of the interest Riehardsen V. hith, 8. 
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3. A defendant in an execution paid the money to the sheriff who had the 
writ in his hands; the sheriff failed to make feturn of the money or 
process; a second execution issued upon which the defendant therein 
(the present relator) paid the money again: Held, that he could not 
bring an action against the sheriff on his official bond for failing to 
make the proper return; that remedy inured to the plaintiff on the 
execution, and the relator's remedy w m  to have the second execution 
set aside on motion, or sue plaint3 in the execution for money had 
and received as having been paid under a mistake. Brooks v. GZbbs, 
336. 

4. & sheriff is liable on his official bond for the non-payment of a judgment 
obtained against him on a sei. fa..to subject him as special bail, for not 
having taken a bail bond from the defendant in a writ executed by 
him. Evans v. Blalock, 377. 

Vide INSOLVENT. 

ONUS PROBANDI. 
Vide EVIDENCE, 2, 5. 

PARTITION. 
1. Property held by copartners in a trading firm, is not the subject of snit 

for partition under the Act of 1829. Nor will it become so by the 
rights of the copartners passing into their hands. Such rights can 
snly be, with propriety, de'alt with in a Court of Equity. Flanner v. 
&%ore, 120. 

5. A dissolution of copartnership without a settlement of its affairs, does 
not convert the members of the firm, or the purchasers of the partner- 
ship effects under them, into tenants in common, so as to authorise a 
proceeding under the Act of 1829. Ibid. 

Vide PRESUMPTION, 1, 2. 

PAYMENT. 
If a debtor hands nioney to a third person, who promises to hand it to the 

creditor, the right to tht? money does not vest in the creditor, so as to 
make it his property, until he is netified of the transaction, and agrees to 
adopt the act of the third person in receiving the money as his own act, 
whereby the debt is e&@shed. Strayhom v. Webb, 199. 

PENALTY. 
Vide FREE NEGROES. 

PER STIRPES, kc. 
Wlere a declared general purpose of providing bountifilly for one relative, 

would be defeated, and a very striking inequality produaed among others 
standing in equal degree of reIationship to the testator, by applying the 
mle of construction to make the division per oapita, the other d e  of di- 
viding per d i p  wiU be adopt& B u m  v. Phifer, 436. 

PLEhDINGC. 
1. In a dealamtion for a deceit in the sale of a fishery, the price paid for the 



property, is not a material constituent of the cause of action, and need 
not be proved as alleged. Pettijohn v. WiZIkms, 33. 

2, TO establish a justification in slander, the same cogency of proof is not 
necessary, as would be required if the plaintiff were on his trial upon a 
criminal charge for the offense imputed to him in the words. Bar- 
@ld v. Britt, 41. 

8. An allegation in a sci. fa., that the clerk failed to issue an execution to 
one county when he had an option to issue to one of two counties, 
will not justify an amersement under the Act of 1860. Bank of &pe 
 pen^ v. Buford, 98. 

4. The plea of fomw judgment contains an averment that it is for the same 
cause of action, and between the same parties : a judgment, therefore, 
wainst one of several obligors, to a joint and several bond, is no bar to 
an action against other obligors on the same bond, and not even in fh- 
vor of the one against whom a former judgment was rendered, if he 
join in a plea with those not formerly sued. Slzuder v. Perkins, 217. 

6. Upon a plea " since the last kontinuance," pleaded in apt time, and found 
to be true, the plaintiff, under the Statute of 1836, (Rev. Stat. chap. 31, 
sec. '79,) must pay the whole wsts of the suit. Ifikon v. Pharr, 451. 

0. The defense that the plaintiff has taken possession of the thing sued for 
must be pleaded in some form, or it will not be noticed by the Court. 
Thompson v. Red, 412. 

POSSE COMITATUS. 
vide SHERIFF, 2. 

POSSESSION RIGHT OF. 
Vide DETIHUE. 

POSSESSION ADVERSE. 
Vide ADMINISTRATOR, &c., 2. 

PR-4CTICE. 
Vide A m a h  4 ; ENDORSER, 2, 3 ; HOMICIDE, 4 : ISSUE ; JURY. 

PPESUMPTIONS. 
1. If s debtor has had the mans  or ability to pay the debt sued for during 

12 or 15 years before suit is brought, this is sufficient to meet the effect 
of reputed insolvency, which was relied on to repel the presumption of 
payment from the lapse of time, although he may not have been able 
to pay his other debts during that time. Walker v. IWght ,  155. 

8. The law give to the lapse of time an artificial and technical weight b c  
yond th&t which it  would naturally have, as a mere circumstance, 
bearing upon the question of payment. lbid. 

3. From thirty years actual possession of land according to known metes 
and boundarieq the law presumes, not only a grak, but every thing 
else that is deCa998ry to complete the title. Baker v. McDonald, 244. 

Tide &ma 



READINESS TO PERFORM, 
Vide CONTRACT, 2. 

RECORD, (ORIGINAL & COPY,) 
Vide EVIDENCE, 14. 

REMAINDER. 
1. A bequest of slaves to one for life, and at his death, to his heirs lautdly 

begotten by his body, and for the want oJ such heirs, to certain permm 
designated, was held to be a good limitation In remainder, under the 
Statute of 1827. Sanderlin v. Deford, 74. 

2. A bequest of a contingent interest to children, without any reference Do 
their death during the pendency of the contingency, vests such an in- 
terest as survives them on their dying before the determination of the 
contingent event, and goes to their personal representative. 1Ld. 

REMOVAL OF DEBTORS. 
Vide DEBTORS. 

BEMOVSL OF SUITS. 
Vide CERTIORARI, 1, 2. 

RE-RESTITUTION. 
V ~ d e  FORCIBLE TRESPASS, 1,2. 

BETAILLNG. 

1. An Act of Assembly, requiring a citizen of a town to get a permission 
from the commissioners of the town to retail spirituous liquors, within 
its limits, does not confer the right to retail; but the applicant must 
also get a license to retail from the county court, and such court-licenee 
will protect him though it runs beyond the time embraced in the per- 
mission of the commissioners. Parsley v. Hutchins, 159. 

2. Under the Charter of the city of Raleigh the power of the Commissioners 
to grant permissions to apply to the County Court, for a license to rc- 
tail, aud to collect a tax for such permission is to be exercised but once 
a year by the set of Commissioners in oilice; and can be acted upon 
only by a Court sitting within the same year. C'ommissio?aers of Rul- 
eigh v. Kane, 293. 

3. The sale of a quart of spirituous liquor, under an agreement that the eel- 
ler was to retain it in a separate vessel, and the buyer to have accm 
to it when he pleased, under which agreement the buyer drank the 
whole at various tlmes, (there being no finding that i t  was an artifice to 
evade the Statute) is not within the Act of Assembly. State v. Bell, 
337. 

Vide CERTIORARI, 4, 5. 

RETAnTER. 

Vide ~ D ~ ~ I S I S T R A T O R ,  kc., 1. 



INDEX. 

ROADS. 
The establishment of a road district or the assignment of hands to work on 

a public road, can only be made by an order of the County Court, and no 
acquiescence in the authority of an overseer by working under him upon 
a road, can amount to a presumption that a district was laid off, or that 
the citizen thus acquiescing had granted the power to another of com- 
pelling him to work on the road. Tarkington v. McRea, 47. 

RUNAWAY. 
Vide ESCAPE, 1, 2. 

SCI. FA. 
Vide PLEADING, 3. 

SEARCH WARRANT. 
A Justice of the Peace has no power to issue a warrant to search for a 

runaway slave. Cohoon v. Speed, 133. 
SETTLEMENT. 

Where A. and B had come to a settlement, and agreed apon a particular 
sum, which B was entitled to as a credit, which was accordingly entered 
on a bond which A held against B, and afterwards upon a complaint by 
A that the credit was too large, B said l L  go and alter it, and if you can 
show me the mistake, it will all be right; and if not, the credit must be 
put back or altered back." Held ih a suit brought on the bond, that it 
was incumbent on A to show on the trial that there was a mistake in the 
settlement, or that he had, before that, shown such mistake to B. Rod- 
gers v. Davenport, 138. 

SfIERIFF. 
1,. A sheriff by his return that he has levied upon the property of the defend- 

ant in afi. fa. is estopped to deny the truth of such return. Suiton v. 
Allison, 339. 

2. A sheriff can, and when necessary should summon the power of the coun- 
ty to aid in the execution of final process. I bid. 

3. The mere appointment of a deputy on the nomination of the creditor, 
does not discharge the sheriff from liability for the wrongful act of the 
deputy, (as in failing to levy and sell under an execution) unless there 
be collusion or a want of good faith in making the nomination. dfnr- 
tin r. Nartin, 385. 

Vide BAIL BOND, 1, 2 ; OFFICIAL BOND, 4. 

SLATES, CARRYING, COXCEALING, kc. 
Vide IXDICTMEXT, 2. 

SL-4XDER 
1. A master is not liable to an action of Slander for words spoken while 

acting as counsel in behalf of his slave while he is on trial before a com- 
petent tribunal, provided the words are material and pertinent to the 
matter in question. S h e w  v. ffooding, 175. 

W e  EVIDEICE, 2. 
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2. In  an action for words spoken, charging the plaintiff with the commission 
of a crime, it is not necessary for the plaintiff to aver or prove that he 
was physically able to commit the crime. Chambers v. Whih, 383. 

STATES OF THE UNION. 
Vide JURISDICTION, 5. 

SUPREME COURT. 
Vide APPEAL, 4. 

TAXES. 
1. Whether the minutes of a County Court, showing the return by a sheriff 

of the list of lands to be sold for taxes due on the tax lists of a particu- 
lar year, and that it was read in open Court, and that a copy was set 
up in the court room, designating the tract of land and the name of the 
owner and the amount of tax unpaid, is not sufficient evidence to sus- 
tain a sale for taxes, without producing the list itself- Quere. Hair v. 
Jlelvin, 59. 

2. But these minutes are proper evidence to be left to the jury on the ques- 
tion of the existence of such list, especially after the proper search has 
been proved, and its loss established. Ibid. 

Vide, RETAILING, 2. 

TENANTS IN COMMON. 
One tenant in common cannot sue his fellow, unless there is an actual ouster 

either proved or admitted by the pleading. Halford v. Tetherow, 393. 

TINE LAID ON AN INDICTMENT. 
Vide STATUTE LIMITATIONS. 

TIME, REASONABLE. 
Vide CONTRACT, 1. 

TRESPASS. 
1. Where one not having title, drives the hands of another, who has no title, 

off of land from where they are working, (except one who remains at  
another place on the land to take care of the took,) and the former con- 
tinues at the spot where he had found the hands, and afterwards the 
owner of the hands returns and finds the plaintiff still on the land where 
he had been left, and makes his hands resume their work in defiance of 
the remonstrances of the plaintiff, this is no such possession as will sus- 
tain the plaintiffs action of trespass. Jforris v. Hayes, 93. 

2. If B hnows, or has good reason to believe that B is about to shoot, or 
kill the hogs of C, which are in B's field, and A permits his slave to go 
with B in pursuit of the hogs, and the hogs are by B, with the aid .of 
the slave, destroyed, A is liable in an action of trespass for such destruc- 
tion. Mardree v. Sulton, 146. 

3. Where College buildings, the title of which is in the Trustees, are partly 
occupied for College purposes by the students and teachers of the Col- 
lege, a Steward who occupies another part of these building, without 
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sliowing a lease, must bc considered as the mere servant of tlie propri- 
etors and liable to be expelled by force. TTra&on I: iCfcliachin, 207. 

4. The possession of one of two tracts of land, held by different titles, 
will not amount to possession of the other, although they adjoin and 
arc cultivated together. Jfo,-ris v. Iliryes, 93. 

Making pole bridges over a ditch, and driving cattle over them into a 
swamp, is not such a possession as mill sustain an action of trespzm. 
Ibid. 

vide FORCIULE TIIERP.LSS, 1, 2. 

TROTER. 
A lcvy and sale under an attachment will not autl~orise an action of trover, 

simply because the attachment was sued out maliciously and without pro- 
bable cause. Case is the proper action for the redress of an injury of that 
lrind. Rogers v. Pitman, 66. 

liSt'RY. 
A promise to endorse a note held on a third person, which had been sold to 

the promisee at less than the sum called for in its face, is .fonnded on an 
usurious consideration, and, therefore, cannot be enforced. Ray v. Mc- 
Xillan, 227. 

WILLS. 
1. Constn~ction of a Vrr1lI depcnding on its pcculiar phraseology. Long vr  

WTighti 140. 
2. Where one construction can be put on words in a mill (in themselves 

extremely vague and indefinite) which VIU give operation and effect to 
the intention of the testator, that construcdon will be adopted, rather 
than the whole purpose of the will should fail. Winder v. {Snndth, 327. 

3. Before a will can be received by our courts as having been establislicd 
before a tribunal in another State, it must appcar by thc record madt. 
by such tribunal, that such will was judicially passccl on by it. Drake 
v. Merrill, 368. 

4. A devise of' land, lying in this State by a citizen of mother Statc can haye 
no validity or operution, unless it be proved by tlie oath of witnessc3 
before the proper court in this State, to have been properly executed 
according to the lmvs of this Statc Ibid. 

5. Where a father, in consideration of fivc shillings ancl love and r~feclinn 
for his daughter, makes a deed for laud to her hushand, and the lius- 
band, by his will, devises ancl beqwaths to his wife all the property to 
which he became entitled by his n~arriage ui21~ her, 111 lieu of l ~ c r  dower, 
(there being no express disposition of the same in any other part of 
such will) it mas I&ld that such land was embraced in this devise. Ibid. 

6. The wife of one named as Executor in a will is not a competent witnevs 
to prove the same although her husband has renounced, and has made 
a relcase. Hzcie v. - 4  o n e ,  455. 

\V.YITXESS COMPETEXCP OF. 
Tide EVIDENCE, 8. 


