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CASES AT LAW

ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NORTH CAROLINA,

AT RALEIGH.

DECEMBER TERM, 1854.

W. W. GRIFFIN, ADM'R,, vs. JOHN BLACK.

Where the action is for the detention of a written instrument, it is not necessary
to give notice to the defendant to produce the paper on the trial, previously to
proving the contents of such paper, as the suit itself is sufficient notice.

Tuis was an action of pEriNUE, tried before his Honor Judge
Bawey, at the special Term of Pasquotank Superior Court,
December, 1854.

The plaintiff declared for the detainer of a poliey of insur-
aunce upon the life of James G. Scott, insured by the New
York Insurance Company, being policy No. 930, for $3,000.

In the course of the trial below, the plaintiff offered parol
proof of the contents of the policy of insurance, which was ob-
Jected to by the defendant, but admitted by the Court. Ex-
ception by the defendant’s counsel.

Verdict for the plaintiff.

Rule for a wenire de novo for the cause of exception above
mentioned : rule discharged : Judgment and appeal.

Martin, for plaintiff.
Lleath, for defendant.

Nasu, C. J. We had supposed the rule of law to be well
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Griffin v. Black.

settled that when an action is to recover the possession of a
gpecial written instrument, or the paper is itself the founda-
tion of the action, the bringing of the action is notice to the
defendant and none other is required. It<sa general rule,
that where a written instrument is in the hands, or power of
the defendant, the plaintiff, in order to avail himself of parol
evidence of its contents, or to give & copy in evidence, must
give notice to produce it on the trial, and must then prove
its existence and its being in the possession or under the
control of the defendant: Smd¢h v. Sleap, 1st Car. and Kir. 48.

To the first portion of the rule there are threc exceptions
stated by Mr. Greenleaf, in his treatise on Evidence, S. 51,
vol. 1st: ZFirst: Where the instrument to be produced and
that to be proved are duplicate originals. Second: Where
the instrument to be produced is, itself, a notice ; as a notice
to quit the possession of land ; or a notice of the dishonor of
a bill of exchange. Z%ird : Where from the nature of the
action, the defendant has notice that the plaintiff intends to
charge him with the possession of the instrument: as in Tro-
veR for a bill of exchange or note of hand. In either of these
cases is a notice to produce the instrument required, necessa-
ry ; because the action itself is decmed in law sufficient to put
the defendant on his guard and to prevent surprise. This case
falls under the third exception. The action is brought for the
detainer by the defendant of a policy of insurance, the proper-
ty of the plaintiff’s intestate: and it was proved that it was in
his possession as the agent of Scott, the intestate, at the time
of the demand made by the plaintiff. It was not necessary,
therefore, for the plaintiff to give the defendant notice to pro-
duce the instrument, and his Honor committed no error in
admitting the evidence complained of.

Judgment affirmed.
Prr Curram.
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‘White ». Griffin.

WHITE & LAVERTY »s. WM. W. GRIFFIN, ADM'R.

The Administrator of one who was indebted to him on bills of exchange payable
to him as ¢ Cashicr” of a bank, has a right to retain against creditors, not of
higher dignity, although such bills were due from the intestate as copartner in
a firm and the assets were of the intestate’s individual property.

Tus was an action of pesr, tried before his Honor Judge
Bamey, at the Special Term, December 1854, of Pasquotank
Superior Court.

The plaintiff declared on an open account, and the following
special case was submitted by agreement of counsel for the
judgment of the Court: ¢The defendant, at the commence-
ment of this suit, and yet is the administrator of Isaac Casey,
deceased, and had in his hands, as such, assets of his intes-
tate’s individnal property, to an amount larger than the plain-
tifti’s demand. The intestate, at the time of his death, was one
of the firm of Casey & Davis, which firm was, at the time of
Casey’s death, and still is, indebted to the defendant, who is the
cashier of the Farmers’ Bank, on bills of exchange, payable
to him as cashier, and over due to an amount greater than the
amount of assets that has come to his hands and for the satis-
faction of which lLie claims to hold these assets under the pleas
of ‘retainer and debts of higher dignity,” and it is agreed that
it the Court should be of opinion that the defendant is enti-
tled to retain the assets, for the debts above mentioned, he
should give judgement for the defendant, otherwise for the
plaintifl’ to the amount of the debt sued for.”

And upon consideration of the case, Lis Ilonor being of
opinion with the defendant, gave judgment accordingly, and
the plaintiff appealed to this Court.

Martin, for plaintiff.
Ileath, for defendant.

Barree, J. The objection, that the defendant cannot retain
because the debt was due from his intestate to him as ¢ cash-
ier of the Farmers’ Bank,” is clearly untenable. Ieisin law
the crediter, and any suit to be brought for the debt, must be



4 IN THE SUPREME COURT.
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in his individual name and it matters not, in a court of law,
for whose benefit he is to hold the money when collected.
Llorah v. Long, 4 Dev. & Bat. Rep. 274, The only difficulty
is in the question, whether the defendant can retain the pro-
ceeds of the separate assets of his intestate for a partnership
debt as against the plaintiffs who are separate creditors of the
intestate ¢ Dut that difficulty is rather apparent than real.
It Casey had been living, the defendant could undoubtedly
have sued him alone under the provisions of the 89th sec. of
the 31st ch. of the Revised Statutes, (See Greer v. Fletcher,
1 Ire. 417,) and upon obtaining judgment might have had
his property sold under an execution. So upon his death, if
any other person than the defendant had taken out letters of
administration upon his estate, the defendant might have sued
Lim and enforced the collection of the debt out of the assets
in his hands. DBut as he administered upon the debtor’s estate
himself, he could not sue, and for that reason the law concedes
to him the right of retainer. The right to sue another person
is clearly given by the 90th sec. of the Statute referred to,
(see Smith v. Fagan, 2 Dev. Rep. 298,) and the principle of
retainer follows as a necessary consequence when the credi-
tor becomes himself the administrator. If the plantiff has
any rights against the defendant, they certainly do not exist
in a court of law.

Judgment affirmed.
Prr Curiae

STATE TO THE USE OF THOMAS D. WHITE AND WIFE vs. ED-
WARD F. SMITH, et al.

Where a Clerk and Master took money belonging to his Office and used it in
speculation, the sureiies of the bond for the term, then current, are liable : not-
withstanding the amount invested had been paid to him by his copartner in
trade after the time covered by that bond had elapsed, and a new bond had
been given.

Such a reiurn of the funds could only be considered in mitigation of damages,
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and to have that effect it should be shown that the funds were specifically ap-
propriated to the payment of those entitled to them.

Where the surcties on the sccond bond were erroncously sued and the money
forced out of them, the judgment in that suit is no bar to the action against the
surcties who were actually liable 3 and where the jndgment had been assigned
to the use of ihe suretics who had wrongfully paid, it will not be allowed to go
in mitigation of damages.

Action of pEpt, tried before his Ilonor Judge BarLry, at the
Spring Term, 1854, of Perquimons Superior Court.

The bond sued on was exceuted by the defendant Smith, as
clerk and master in Equity, and the other defendants, as his
sureties at Iall Term, 1846, of the Court of Xquity of the
county of Perquimens, and is in the uwsual form. At Spring
Term, 1848, it was ordered that the elerk and master lend out
the fund in controversy, (the proceeds of the sale of a tract of
land) and pay the interest to one Richardson during the joint
lives of himself and wife, and it she survived, then to her, du-
ring her life. At the Spring Term, 1850, it was deereed that
the clerk and master pay the fund to the relators upon bond
being given to sceure the interest annually to Richardson and
wife, as dirceted in the former order. The relators executed
the bond and ealled upon the defendant, Smith, for the fund.
1Ie failed to pay, and therefore the relators brought sait upon
the bond of 1843, and obtained judgment against Smith and
his sureties in that bond.  Smith had becowe jnsolvent, and
the sureties paid the amount of the judgment to the relators
and took an assignment thereof.  This action was then brought
on the bond of 1846, The breach assigned is, that Smith had,
in December, 1847, taken the fund out of the office and ap-
plied it to his own use. It was proved on the part of the
plaintift’ that ke had used the fund in the purchase of a num-
ber of horses upon speculation; and it was proved on the part
of the defendants that in July, 1348, he had a settlement with
his partner in the horse dealing, to whom he had handed the
money and received the amount back from him, a part in
cash, and the balance in good notes upon individuals to whom
he had sold horses. There was no evidence that Smith had
returned either the money or the notes to his office : on the
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contrary, there was evidence tending to show that he had not
done it. TIIis Honor intimated an opinion that the plaintiff
could not recover ; whereupon, a nonsuit was submitted to,
and an appeal taken.

Smith, for plaintiff.
Ileath, for defendant.

Prarson, J. The ground upon which Lis Honor based his
opinion is not stated: In the argument two grounds were
taken to sustain it.

It is clear that the withdrawal of the fund from the office,
and the application of it to his own use by Smith in Decem-
ber, 1847, was a breach of the bond of 1846. Dut it is said
that this breach was repaired, and the cause of action extin-
¢uished by the fact, that in July, 184S, Smith received back
the whole amount of the fund in cash and good notes.

I, after the misapplication, the fund had been actually paid
over to the relators, that fact would have repaired the breach,
to the extent of mitigating the damages to a mere nominal
amount. It may be, that if the fund had been returned to the
oftice and set apart specifically for the use of the relators, that
fact would have mitigated the damages. DBut the simple fact,
that Smith afterwards received back the amount of the fund
in “cash and good notes,” cannot have the effect of extin-
guishing the canse of aetion, nor does it in any way tend to
mitigate the damages. It is the same to the relators whether
Smith squandered the money in the first instance, or received
it back and afterwards squandered it: The suceess of his first
speculation was to them a matter of perfect indifference. The
misapplication of the fund was a breach of duty on the part of
Smith, and gave the relators a cause of action : Iis receiving
back the fund did not amount to retribution; of course it
could not amount to an extinguishment of the cause of action,
and the injury stands unmitigated.

It is said, in the second place, that the proceedings had in
favor of the relators on the bond of 1848, is a bar to the pre-
sent action: either under fhe plea of “former judgment,”



-3

DECEMBER TERM, 1854.

‘White ». Smith.

or as a satisfaction of the damages. To sustain the plea of
“former judgment,” it must be for the same cause of action,
and between the same parties. That action was upon the
bond of 1848, and the parties were not the same. If the judg-
ment on the bond of 1848, had been paid off and satisfied, so
as to be extinguished, it may be granted that this action could
not have been maintained, in as much as the relators by it,
seck to recover damages for, and in respect of the same sub-
ject matter, in regard to which damages had been recovered
in the former action, and the relators would not be entitled to
receive the damages a second time : but that consequence was
guarded against by Laving the judgment assigned over: The
cffect of which is to prevent it from being satisfied or extin-
guished, and to keep it outstanding for the benefit of the sure-
ty who advanced the money to the trustee to whom it was
assigned, so as to make the transaction a purchase of the judg-
ment and not g satisfaction. This contrivance (if you please
s0 to call it) by which sureties are enabled to protect them-
selves, and to take the benefit of all the liens and securities,
and remedies to which the ereditor has the right to resort, has
been so long, and so often sanctioned by the Courts, that it
has become settled law, and cannot now be drawn in question.

This case is a striking instance, to show that the practice of
taking assignmients, so as to prevent bonds and judgments
from Dbeing satisfied or extingunished, is in furtherance of jus-
tice. The fund was withdrawn from the office in 1847: therc
is no evidence that it was ever returned, and had the sureties
upon the bond of 1848, been as well advised before, as they
were after the judgment was obtained against them, no such
judgment would have fallen, in the first instance, npon the
present defendants, who are the sureties of 1846, and were
boand at the time of the defanlt of Smith. Justice requires
that they should still bear the loss, to the relief of sureties who
were not liable at the time of the breach.

Venire de novo.
Prr Crriaw.
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Richardson v. Smith.

STATE TO THE USE OF DANIEL RICHARDSON & WIFE #s. E.
F. SMITH, et al.

{The first point in this case is the construction of the decrees of the Court of
Equity, and cannot well be condensed.)

Where a Clerk and Master in Equity misapplies a fund of which one is entitled
to- the annual interest during his life, and his wife afterwards, during her life,
in case she survived :—Held, that the husband and wife can recover on the
official bond for the year current at the date of the misapplication to the cx-
tent of the interesi.

Actioxy of Desr, tried before his Honor, Judge Bawry, at
the Spring Term, 1854, of Perquimons Superior Court.

The question of the defendants’liability on the bond of 1846,
which arose also in the case having been disposed of in the
foregoing case of White v. Smith, another question remains
to be considered in this case; what interest the relators have
in the fund for which they are liable, and their right to sue
for the same? The feme plaintiff’ was the widow of John A.
Morris, whose land was ordered to be sold, and as such was
entitled to a share of the fund to the value of ler dower,
which she sold to one Brooks: but she became further entitled
to an interest in the fund, for her life, by the birth of a pos-
thumous child and its death, after the petition was filed for
the sale of property. After the filing of the petition she in-
termarried with Daniel Richardson.

The following orders were made in the court of Equity in
relation to this interest of Mrs. Morris, now Mrs. Richardson,
viz, at Spring Term, 1848: “It appearing that the money was
paid into Court (ordered) that title be made.”

At the same term (Spring Term, 1848) it was “decreed that
the master pay over to G. W. Brooks the amount decreed to
the petitioner Elizabeth, in lieu of dower, and that the master
lend out the residue claimed by the said Elizabeth C. and pay
over the interest annually during the joint lives of Richardson
and his wife to the said D. Richardson, and should the said
Elizabeth C. survive the said Daniel, then to pay over the in-
terest annually, during her life, to the said Elizabeth.”
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At Spring Term, 1850, the final decree was made in the
cause, as follows: “It is ordered, adjudged and decreed, that
the clerk and master in Equity collect all the residue of the
sales of the lands of John A. Morris, deceased, and after pay-
ing out of the said fund, all the costs that have been taxed by
order of this Court in this cause, that he pay over the residue
to Thomas . White, who, with his wife Mary, as heir at law
of John A. Morris, deceased, is entitled to one undivided half
part of the said funds: and as the cestui que trust in an assign-
ment to J. C. B. Ehringhaus, by Mordecai Morris, the other heir
at law of John A. Morris deceased, is entitled to the other
undivided half of the said fund, upon the said Thomas D.
White executing his bond payable to the clerk and master in
the like sum that he may pay over to the said White, condi-
tioned for the payment annually unto Daniel Richardson of
the interest at tho rate of six per cent per annum upon such
sum as may be, by virtue of this decree, paid to him, said
White, for and during the joint lives of Daniel Richardson
and his wife Elizabeth C., and unto Elizabeth C. Richardson
for and during her natural life if she should survive her said
husband.”

An amount sufficient to cover the interest acerning between
the Spring and Ifall Terms of 1848, was paid by Smith to
Richardson.

The notes taken for the sale of the land Ly the master, bore
interest from January, 1846,

The breach assigned, is the misapplication of the interest
which had accrued upon the sale notes up to Spring Term,
1848, and the isapplication of thie principal fund in which
the relators are interested, to the extent of the interest which
would afterwards accrue thereon, during the life of Mrs. Rich-
ardson. Ilis Ilonor intimated an opinion that plaintiffs could
not recover ; whereupon, they submitted to a nonsuit, and
appealed.

Smith, for plaintiffs.
Ileath, for defendants.
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Prarson, J. The ground upon which his Honor based his
opinion is not stated. In the argument, besides the two
grounds taken to sustain it which were taken and have been
disposed of in the case of the State to the use of White v.
Smith, delivered at this Term, (ante 4) a third ground was
taken : that by the decree at Spring Term, 1850, the interest
which had accrued upon the fund as well as the fund itself,
was directed to be paid over to White ; so that the cause of
action in regard to the interest, as well as the principal, vested
in him: and Richardson and wife must look to him for the
interest.

The decree is expressed in very general terms, but taking it
in connection with the former orders, and the rights of the
parties as declared and settled, there can be no doubt as to
the fact that it does not include the interest which had acerued,
and it is evident that it was worded upon the supposition that
the interest had been, or ought to have been paid over to

Richardson and wife. "White had no right to receive, and
Liad no pretence of claim to such interest. le was only
entitled to the principal, subject to the right of Richardson
and wife to have the interest during the life of Mrs. Richard-
son. The bond which White was required to give was to se-
cure the annual payment of the interest which might accrue,
and las no reference whatever to the interest which had
already accrued and in which White had no concern. So as
White has a cause of action for the misapplication of the prin-
cipal which belonged to him, subject to the right of Richard-
son and wife to have the interest during her life, the latter
upon the same grounds, have a cause of action for a misappli-
cation of the interest which had accrued at the time of such
misapplication, and constituted part of the fund so misapplied
and drawn from the office : and also for the misapplication of
the principal fund in which they were interested to the extent
of the interest.

Venzre de novo.

Per Crriax.
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WILLIAM E. MANN vs. T. HUNTER, et al.

‘The assignment of a bail bond, by the administrator of a Sheriff, passes no such,
interest in it as to eutitle the assignee to maintain an action in his own name
against the bail.

Scmr Facias to subject bail, tried before his Ionor Judge
Drcx, at the Fall Term, 1854, of Pasquotank Superior Court.

The bail bond was in the usual forw, signed by the defend-
ants as the bail of one llendrickson, payable to Joshua A.
Pool, Sheriff of IP’asquotank county, and after his death
assigned over to the plaintiff' (who was the plaintiff in the
former suit) by J. W. Ilinton, the administrator of Pool,
without afixing a seal to his name.

At the return Term of the process, the defendants pleaded
“that the bond was not assigned,” “assignment not under
seal;” and it was contended by hLis counsel that the assignment
by the administrator of the Sheriff was invalid, and conferred
no right upon the plaintift' to bring this suit.

The case was submitted for the judgment of the Court upon
the facts above stated by agrecment of the counsel, and his
Honor, upon consideration, being of opinion in favor of the
defendants, the plaintift submitted to a nonsuit, and appealed
to this Court.

Smith and Poal, for plaintiff.
Leath and Martin, for defendants.

Nasir, C. J. The decision of the question presented in this
case, is governed by the seccond sec. of the Act of 1336, ch. 10.
At common law, when the Sheriff arrested the body of a de-
fendant on civil process, he was bound to take a bond for his
appearance at the return day of the wrir, and the defendant
was then bound to perfect his bail by giving bail to the action.
The former was made payable to the Sheriff) as it was taken
for his security, and the latter to the plaintiff in the action.
The Sherift might assign the bail to the writ, to the plaintiff;
but by the law was not bound to do so. I he did assign it,
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the assignment conveyed to the plaintiff no legal interest in
it, for if he sued upon .it, the action was in the name of the
Sheriff, and he being the plaintiff at law, could at any time
dismiss the snit. To remedy this evil, the Statute of the 4th
and 5th Anne was passed, which enacted-—*that the Sherifl’ at
the request and at the cost of the plaintiff, or his attorney,
shall assign to him the bail bond by endorsing the same, and
attesting it under his hand and seal, in the presence of two or
more credible witnesses, &e.” It then provides, that upon a
breach, the plaintiff may bring an action in his own name.
In this State but one bail bond is given by a defendant, and
that embraces both bail to the writ and to the action. DBy the
first seetion of the Act above referred to, it is made the duty
of a Sheriff when he arrests a defendant to take such a bail
bond and to return it with the writ; it Le does not, he makes
himself special bail. By the second section, it is made the
duty of the returning officer to assign the bond to the plaintiff
in the action. It enacts that “all bail bonds, returned to any
of the Courts, &e., shall be assigned by the sheriff or covoner
returning the same by an endorsement thereon, in the follow-
ing form, (to wit,) &e.” Such endorsement is required to be
under the hand and seal of the officer. When so assigned,
the plaintiff in the action may sue upon it in his own namec,
and after his death, it may be put in action Dby his execu-
tors or administrators. DBut to give the assignment this
effect, it must be made by the returning officer: for though
the section, which we ave considering, direets the assignment
to be made to the plaintiff) his execcutors and administrators,
yet the power to make it is, under the Act of 13306, personal
to the officer; it is to be under his Zand end seal, and he is
directed, in the first section, to return the bond with the writ;
and then is the time, it he wishes to avold becoming special
bail, to perform this duty. The only substantial difference
between the Statute of the 4th and 5th of Anne, and our Stat-
ute upon this point is, that the former requires the assignment
to be attested Ly two or more witnesses; ours requires no at-
testation: Under the Statute of Anne it soon became a ques-
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tion, whether the assignment could be made by any one but
the returning officer, and it is now settled in England, that it
may be made by an under sheriff or by a clerk in the sherifi’s
office. In Titzherbert’s Natura Brevium, Ist vol. 266, it is
said an under sheriff may, by virtue of his office, be included
in acts of Parliament, though not expressly named Dby virtue
of the 25th of Edward the 8rd, ch. 17. In Aitson and Fugy,
1st 8h. 60, it was decided that an under sheriff might assign
a bail bond in the name of the high sheriff, “it having been
¢ the constant practice ever since the Stat. of Anne, but if the
“ assignment was neither by the high sheriff nor by the under
“ gheriff, it would not be good.” In that case the assignment
was by the under sherifi’s clerk. DBut in the case of Ilarris
vs. Ashley, 1st Selwyn’s nisi prius, Lord Mansfield was clear-
ly of opinion that the seal of the deputy sheriff’s oftfice being
affixed to the assignment, it was good, 4th Camp. 36, Middlc-
ton v. Sandford. These cases show that in Eugland the as-
signment must be made, either by the sheriff’ himself, or by
his deputy, aflixing the seal of the proper office. Petersdort
on Ball, p. 221, says, “if the sheriff die hefore he assigns the
bond, the plaintift must, as in common law, sue in the name
of the sheriff; as the executors appear to have no authority to
assign it, that is, so as to enable the assignee to sue on it in
Lils own name.” In the case before us, the sheriff took no
bail bond when he executed the writ, the one he did take was
at a subsequent stage of the proceedings, which was not as-
siened by him, but by his administrator after his death, nor
did he offer any seal. Ilis IIonor decided that the plaintiff
could not maintain the action. In this opinion we concur.
There i3 no error in the judgment of the Superior Court, and
it is aflirmed.

Judgment affirmed.
Prr Crrro
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STATE ON THE RELATION OF SUSAN ADAMS »s. BRYANT H.
PATE, JR.

Where a defendant in a bastardy proceeding is acquitted of the charge by a
Jury, upon an issue submitted to them, he is not bound for the State’s cost.

Procerping under the acts concerning bastardy at Spring
Term, 1854, of Wayne Superior Court.

The question made below was on a motion to tax the de-
fendant with the whole costs after he had been acquitted upon
an issue made up and submitted to the Jury. His Honor
Judge CarpwerL, made the order that he should be so taxed,
and the defendant appealed to this Court.

Dorteh, for the State.
J. W. Bryan, for the defendant.

Nasm, C. J. The question submitted in this case grows out
of the bastardy laws, which are purely municipal regulations
adopted to protect the public from the burthen, which would
otherwise be thrown upon it. A bastard is called by the law
Jilous nullius ¢ A legal absurdity. With much more propri-
ety he may be called filius communis, for if the real father
cannot be discovered, and the mother be unable to support
him, he becomes the son of every man in the community ;
every one of whom is bound to contribute to his support, until
he is able to take care of himself by being bound out. The
bastardy laws then are bhut municipal regulations, and the
mode pointed out for subjecting the culprit is therefore not a
criminal, but one in the nature of a civil proceeding. The
community says to the marauder, you have no right to amuse
vourself at the public expense: If we can catch you, we will
not punish you, but we will compel you to do that, which ev-
ery principle of honor, justice and humanity, bind you to do.

The charge of being the father of a bastard child is easily
made, and sometimes it may be very difiicult for the individ-
ual who ought to be the best informed on the subject, to sat-
isfy her own mind who is bound for the paternity. The law,
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therefore, with a praise-worthy attention to the public welfare,
says to the individual charged, if you can show to a jury of
twelve men, who are, to a certain extent, interested in fixing
the fact on you, that you could not be the father, we will let
you off and support the child ourselves.

To enable the person charged to avail himself of this rea-
sonable and just proposition, the act of 1814, Rev. Stat. chap.
12, 5. 3, 4, provides, that the defendant shall be entitled to have
an issue made up to try the fact of his paternity. As the act
was originally passed, the 2nd section directed that the trial
of the issue should be at the cost of the defendant. In the
Revised Stat., 1836, that section is omitted, and this provides,
that if the jury shall, upon the trial of such issue, find that the
person so charged is the father, he shall give bond, &ec., and
shall be liable for the costs of such issue—a clear expression
of the Legislative will, that the defendant, if acquitted,
should not be taxed with the costs of the State. The
common law gave no costs, and by the gencral statute, no
provision is made for their payment. In the case now before
us, the defendant was declared by two successive juries not
to be the father of the child of the relator; and his Honor, the
presiding Judge, either overlooking the fact, that the 2nd sec-
tion of the act of 1814 was repealed, or considering the pro-
ceedings of a criminal character, gave judgment against the
defendant for the costs of the State; in this there is error.
That the proceeding is not in its nature criminal: See State v.
Carson, 2 Dev. and Dat. 370; Stute v. Date, Bus, Rep. 244
State v. Brown, 1 Jones’ Rep. 129.

Judgment is reversed as to the costs of the State.

JOHN THOROUGHGOOD wvs. W. W, WALKER.

Where an agreement was to do three things of different degrees of imporlance
and value, or pay twenty-five hundred dollars as stipulated damages, and the
breach assigned is the not doing one of the things swhich was readily ascertain-
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able in value, and was clearly less than the sum specified as damages, the
stipulation was held to be a penalty.

Actiox of Covenaxr, tried before his Honor Judge Dick, at
the Fall Term, 1854, of Tyrrel Superior Court.

The plaintiff declared upon the following obligation, viz:
“ Know all men by these presents, that I, W. W. Walker, of
the county and State aforesaid, for the sale of one half the schoon-
cr named James I'. Davenport, of Edenton, made to me this
day by John Thoroughgood, do promise, covenant and agree
to pay for the said John Thoroughgood, one half of the debt
due from said Thoroughgood, to Doyle, Durvin & Rauadder,
which is about six hundred and seventy-five dollars: and I,
the said W. W. Walker, do further covenant and agree for the
rame consideration, to pay the note of seven hundred and
twenty dollars, which was given by the said Thoroughgood,
to Casey & Davis, and to which W. B. Etheridge and myself
are sureties, as on reference to the said note will more fully
appear. Now, if the said John Thoroughgood shall pay back
to me, within three years from the date of this agreement, the
sum of 8675, together with the further sum of 3720, and the
interest on both amounts up to the time of the payment, then
and in that case, I do promise, covenant and agree, to recon-
vey to the said John Thoroughgood, a title for one half of the
schooner, named J. I', Davenport. And I, the said W. W.
Walker, do further covenant and agree, to pay unto the said
John Thoroughgood, the sum of twenty-five hundred dollars,
as liquidated damages, in case of a failure on my part to com-
ply with the terms of the above agreement. This 17th April,
1852.7

The breach assigned was the non-conveyance of the schoon-
er to plaintiff, at the end of the three years. The proof was,
that before the expiration of the three years, the defendant
sold the vessel to one Simmons, who repaired her and made
her more valuable, but that at the time defendant parted with
her, the halt’ was not worth more than the amount plaintiff
was to pay for the repurchase of her.

The plaintiff insisted, 1st, that the measure of his damages
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was the sum of twenty-five hundred dollars stipulated in thé
written contract.

2nd. That he was at least entitled to the difference between
the value of hLalf the schooner at the end of three years, (i. e.
after the improvements were made upon her) and the amount
of the redemption money, and called upon the- Court so to
charge, but his IIonor declined giving such instruction, and
told the jury that the measure of damages was the difference
between the value of one half of the schooner at the time of
Walker’s sale to Simmens, and the redemption money then to
be paid with interest on that difference. Exeeption by plain-
tiff.

Under this instraction, the jury found a verdiet for séic
pence donages.

Motion for a wenire de novo for error in the instruction ex-
cepted to. Rule discharged. Judgment and appeal.

Gilliam and Winston, Jr., for plaintiff.
Ieath and Smith, for defendant,

Bartie, J. The bill of exceptions presents an interesting
question of damages which has not hitherto been decided in
this State. It has, however, been much discussed in England,
and, after some conflict of judicial opinions, seems to be set-
tled there npon just and equitable prineiples.

For the better clucidation of the subject, it may be proper
to give a brief history of the manner in which the qnestion
came to be entertained in a Court of law: and to do this, we
need only abridge the clear and accurate account contained in
Mr. Sedgewick’s Work on damages. (See chap. 16 of the 2nd
edition.)

The obligation or bond of the English law is either a single
one, in the form of a simple promisc to pay money, under seal,
or it has a clause appended declaring that the previous obli-
gation shall be void on the payment of some lesser sumn of
money, or the performance of some partienlar act. The latter
part or condition of the bond is that which discloses the real
nature of the contract, and contains its essence. The formmer
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part is the penalty. Formerly, if the condition was not strict-
ly complied with, as in regard to the payment of money on a
certain day, the moment the day was passed, the penalty be-
came the debt, and at law recoverable : and neither payment,
nor tender after the day, would avail; Lecause a condition
once brokerr was gone forever. If the condition were to do
any other thing than pay money and were not fulfilled, the
penalty again became the debt, and was recoverable without
any reference whatever to the actnal damages incurred. In
an action of debt upon the bond for a condition broken, the
plaintiff recovered the penalty, and the action could not b
relieved against either by payment or tender: no defense
would avail but a release under seal. Ilence the party was
driven for relief to the Courts of Chancery, which interposed
and would not allow the plaintiff to take more than, in con-
science he ought: holding that the condition of the bond ex-
pressed the agreement of the parties, and that therefore, the
defaulter should not be compelled to pay the penalty. This
practice was followed by the common law Courts, which.or-
dered the proceedings to be stayed upon the defendant’s bring-
ing into Court the principal, interest and cost. Finally, this
discretionary power was confirmed by the Statute 4th Anne,
ch. 16, sec. 12 and 13, which provided that in actions on bonds,
with penalties, the defendant might plead payment after the
day, or bring in the principal, interest and costs, and be dis.
charged. This Statute has been cnacted in this State, and
forms the 106th and 107th sections of the 31st chapter of our
Revised Statutes. By the Statute § and 9, Will. 3, ch. 2, sec. 8,
(which forms the 63rd section of the same chapter of the Re-
vised Statutes,) it had been declared not long before, «that
in all actions, &c., upon any bond or bonds, or on any penal
sum for non-performance of any covenants or agreements in
any indenture, deed or writing certain, the plaintiff or plain-
tiffs sy assign as many breaches as he or they shall think
fit, and the jury upon the trial of such action or actions, shall
and may assess, not only such damages and costs of suit as
have heretofore been usually done in such cases, but also dam-
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ages for such of the said breaches so to bLe assigned, as the
plaintiff, on the trial of the same, shall prove to have been
broken.” The words “may assign breaches,” have Leen held
to be imperative, and that a judgment obtained under the for-
mer practice would be erroneous, 2ose v. L2osewell, 5 Term,
Rep. 538.

These two Statutes have produced this result, that in the case
of an agreement to do, or to refrain from doing, any particalar
act secured by a penalty, the amount of the penalty is in no
sense the measure of compensation: and the plaintiff must
show the particular injury of which he complains, and have
his damages assessed by the jury.

But there is a class of cases, in which upon entering into an
agreement, the parties, to avoid all future enquiries, as to the
amount of damages which may result from the violation of the
contract, may settle upon a definite swin, as that which shall
be paid to the party who alleges and establishes the violation
of the contract. In these cases, the damages so fixed upon,
are terwmed liguidated, stipulated or stated damages.  But even
when this course has been adopted, the Courts both of Law and
Equity will not always hold the definite sum named, as liqui-
dated damages ; but if from the words used, and the nature of
the contract, they can infer that such was the intention of the
parties, they will hold it to be a penalty. If from the nature
of the agreement, it is clear that any attempt to get at the
actual damages would be difficult, if not impossible, the Court
will incline to give the stipulated damages which the parties
have agreed on. DBut if] on the other land, the contract is
such, that the strict construction of the phraseology would
work absurdity or oppression, the nse of the term “ liquidated
damages,” will not prevent the Courts from inquiring into the
actual injury sustained, and doing justice between the partic“
In the earlier caszes on the \ulqect we may not perhaps he
able to deduce any definite rule, but the later decisions will
be found to establish the one, which we I iave stated, and which
is extracted from Mr. Sedgewick's treatise.  Without examin-
ing all the cases on the subject, we will refer to those cited Ly
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the defendant’s counsel, which we think are decisive in the
case before us. In Ashley v. Weldon, 2 Bos. and Pul. 3486, an
agreement was entered into by the defendant, to perform for
the plaintiff, at his Theatre, and attend all rehearsals, or pay
the established fines for all forfeitures of any kind whatsoever,
with a clause that either of the parties, neglecting to perform
the agreement, should pay the other 200 pounds; the decla-
ration averred a refusal to perform, and the defendant pleaded
non assumpsit. On the trial a verdict was taken for 20 pounds,
with leave to the plaintiff to enter a verdict for 200 pounds, if
the Court should consider the agreement one in the nature of
liquidated damages. Lorp Erpox, then Lord Chief Justice of
the Common Pleas, in delivering the judgment of the Court,
said, that he had felt much embarrassment in ascertaining the
principle of the decisions, and that ¢ this appeared to him the
clearest principle; that where a doubt is stated, whether the
sum inserted be a penalty or not, if a certain damage less than
that suin is made payable upon the face of the same instru-
ment, in case the act intended to be prohibited be done, that
sum shall be construed to be a penalty ; though the mere fact
of the sums being apparently onerous and excessive, would
not prevent it from being considered as liquidated damages.”
It was held to be a penalty. Kemdle v. Farren, 6 Bing. Rep.
141, was a case very similar to the last, differing from it, how-
ever, in the use of the terms *“lignidated and ascertained dam-
ages, and not a penalty or a penal sum, or in the nature there-
of.” The defendant had agreed with the plaintiftf to act as
principal comedian at Covent Garden, and to conform to its
rules; the plaintiff was to pay 3 pounds, 6 shillings and 8
pence, every night that the theatre should be open; and the
agreement contained a clause that if either party failed to ful-
fil his agreement, or any part thereof, or any stipulation there-
in contained, such party should pay the other the sum of 1000
pounds, to which sum it was agréed that the damages should
amount, and which sum was declared by the parties to be li-
lignidated damages, and not a penalty or penal sum, or in the
nature thereof: The breach alleged was a refusal to act during
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the second season, and the jury gave a verdict for 750 pounds.
A motion was made to increase the verdict to 1000 pounds, on
the ground that that sum was the amount liquidated by the
parties.  The motion was denied, and the reasons for it were
clearly and explicitly stated by the Chief Justice Tinpar, This
case was distinctly recognized by the court of Exchequer, in
Lamer v, Ilintof, 9 Mees. and Wels, 678, where the sum
named was held to be a penalty : Parkr, Baron, saying ¢ the
rule laid down in Hemble v. Furren was, that when an agree-
nient eontained several stipulations of various degrees of im-
portance and valne, the snm agreed to be paid by the way of
damages for the breach of any of them, shall be construed as
a penalty, and not as liquidated damages, even though the
parties, in express terms stated the contrary.  When parties
say that the same ascertained sum shall be paid for the breach
of any article of the agreement, however minute and unimpor-
tant, they must be considered as not meaning exactly what
they say, and a contrary intention may be collected from the
other parts of the agreement,”  The same rule was again sanc-
tioned in the snhsequent case of Green v. Price, 13 Mees. and
Wels. 693, though for the reasons therein stated, it was lield
not to govern that case.  The defendant there had contracted
not to practice as a performer within a certain district, and to
insure the performance of his agreement, had bound himself
to the plaintiff, in the sunt of 5,000 pounds, “as and by way of
Liqnidated danages, and not of penalty.”  Kemble v. Furren
was cited for the defendant, bat the Court said, < where the
deed contains several stipulations of varions degrees of impor-
tanee, as to some of which, the dumages might be considered
liquidated, whilst for others, they may be deemed unliquida-
ted, and a sum of money is made payable on a breach of any
of them, the Courts hiave lield it to Le a penalty and not liqui-
dated damages. Diit when the damage is altogether uncer-
tain, and yet a definitc sum of money is expressly made pay-
able in respect of it, by way of liqnidated damages, those
words must be read in the ordinary sense, and cannot be con-
strued to import a penalty.” This canse was affirmed on a
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writ of error to the Exchequer chamber, when Tixpar, C.J.,
who had decided Kemble v. Farren was present. See Price
v. Green, 16 Mees. and Wels. Rep. 346.

The principle of the rule has been recognized in the Supreme
Court of the United States, and in the Courts of many of the
States. See Tuyloe v. Sandiford 7, Wheat. 135 Dakin v. Wil-
liams 17, Wend. Rep. 447; 8. C. in Error 22, Wend. 201, and
the cases'in other States in a note to 419 page of Sedgewick
on Damages, (2nd Ed.)

Let us now apply the rule, which we have thus deduced
from the cases, to the one before us. The defendant in con-
sideration of his purchase from the plaintiff of one half of the
schooner, John ¥. Davenport, covenanted to do three things:
1st, to pay one half of the debt due by the plaintiff, to Doyle,
Durvin & Rudder, such halt amounnting to $675: 2ndly, to
pay off a note due from plaintiff to Casey & Davis for $720:
and 3rdly, to permit the plaintiff to redeem the half of the
vessel, by repaying these sums with interest, at any time with-
in three years from the sale: and if he failed to comply with
these terms, hie agreed to pay the plaintiff $2,500 as liquida-
ted damages. It is manitest that it the defendant had failed
to pay Dboth, or either of the sums which he agreed to do, he
would have Lroken the covenant as effectnally, as he did by
fatling to reconvey. If the snm agreed on by the parties, is
to be construed liquidated damages, as the terms iimport, then
the defendant will be bound to pay a greater sum for a less;
which cannot be, as that, according to all the cases, is a pen-
alty. The sum, too, agreed to be paid by the way of damages,
is for the breach of any of the stipulations which are of differ-
ent degrees of importance and value, and so comes directly
within the rule laid down in the cases to which we have refer-
red. Noris the damage for the breach assigned,’to wit, the
non-reconveyance of a half of the schooner in question, so en-
tirely uncertain as to bring the ease within the rule of stipu-
lated damages. We have not learnt that the half of the schoon-
er was of such peculiar value to the plaintiff, as to make alto-
gether uncertain his damage for the defendant’s failure to re-



DECEMBER TERM, 1854. 23

Nichols ». Pool.

convey it to him. The charge of his Honor in relation to the
damage was right, and the judgment must be affirmed.

Per Curiaw. Judgment affirmed.

JAMES NICHOLS vs. GEORGE R. POOL.

If a note be payable at a particular time and place, a demand at the time and
place need not be averred or proven in an action by the holder against the
maker. A failure to make such demand can only be used in defense if the
money was ready at the time and place.

Action of Assvarsrr, tried before his Honor Judge Dicx,
at the Fall Term, 1854, of Pasquotank Superior Court.

The plaintiff’ declared on the following promissory note, viz:

¢« Elizabeth City, Sept. 9, 1852,

“ Four months after date I promise to pay James Nichols or
“ order, for value received, one hundred and thirteen dollars
“and ninety-six cents, negotiable and payable at the Branch
“ Bank of the State of North Carolina, at this place.”

Signed by the defendant.

The note was endorsed to MeGruder & Clark, and by them
endorsed in blank. It was sent by McGruder & Clark to the
bank for collection; and on the 11th of January, the plaintiff
called at the bank, paid the amount due on the note to the
bank, and took it away with him. It was not at the bank on
the 12th of January nor afterwards. The defendant did not
call to pay the note in question before the plaintiff came and
paid it, nor did he call for it afterwards: Ile had no funds in
the bank at the time the note came to maturity nor afterwards.
After paying the note, before this snit was brought, the plain-
tiff informed the defendant that he had done so, and requested
him to pay the same to him, which he refused to do.

Upon the question of lunacy, the defendant offered in evi-
dence a record from the County Court of Pasquotank, of an
inquisition and finding of a jury, that the defendant was a
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lunatie, and. the appeintment of a guardian. The date of this
proceeding was after the writ in the ease was issued, but be-
fore it was executed. The Court rejected this evidence: for
which the defendant excepted. The defendant’s counsel con-
tended, and asked his Ionor to instruct the jury, that the hold-
er of the note ought to aver and prove that he had the note at
the bank after 11th of January : that defendant was entitled to
the days of grace, and the payee having taken it away before
that time had elapsed, Lie was not entitled to recover. The
Court refused so to instruct the jury, but told them that the
plaintiff was not bound to make such averment and proof, and
that his taking away the note on the 11th-of Janunary, did not
hinder him from recovering. For this the defendant’s counsel
further excepted.

It was contended further on belalf of the defendant, that
the payee of the note having endorsed it, became the surety to
the same, and that afterwards having paid it to the endorsee,
such payment discharged the note, and that this action conld
not be maintained upon it: but the Court held the contrary,
and for this the defendant further excepted.

Verdict for the plaintiff.

Rule for a venire de novo for the causes of exception above
set forth. Rule discharged: Judgment and appeal to the Sn-
preme Court.

Smith and Martin, for plaintiff.
Pool, for detendant.

Prarsoxn, J. A promissory note is drawn four months af-
ter date “payable at the branch of the bank of the State of
North Carolina, at Elizabeth City.” To entitle the payee to
recover of the maker, must he allege and prove that the note
was presented for payment, at the bank in Elizabeth City, on
the day it fell due?

The point has never been decided by vur Court, and it is
now presented as an open question upon ¢ the reason of the
thing” and the cases in the books.

A note, payable on a given day at the Cape Fear Bank,
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must be presented for payment af the bank on the day it falls
due, in order to render the endorser liable, Sullivan v. Mitchell,
1 Car. L. R. 4825 Smith v. MeLean, N. C. Tr. Rep. 72. These
cases settle the law in regard to the liability of endorsers, but
they are clearly distingnishable from our case, (which is an
action against the maker) and are expressly put on the ground
that an endorser does not owe the debt, and is not liable ex-
cept upon a condition precedent, for “ the natnre of an endors-
er's engagement is, that he will pay the amount of the note,
provided the holder cannot, after using due diligencey. ob-
tain payment from the maker, and reasonable notice of this
fact be given to the endorser”; and it is held, that when a
note is payable at a bank, due diligence requires that payment
shonld be demanded at the bank, and as against an endorser,
this demand must be made, even although the maker dispens-
es with it; “for” (Ruflin Judge) “how can he say that the
maker would not have found means to discharge the note at
any sacrifice, rather than suffer a public dishonor of his note
by a protest at bank ?”

The maker of a promissory note, payable on demand at a
particular place, is not bound to pay it until payment is de-
maunded at the place.  Bunk of the State v. Prest. &e., of Bunk
of Cape Fear, 18 Ire. 75.  This case is put on the ground that
“until a demand at the place, the debtor is not in detault, and
so there is no cause of action.” Itis expressly distingnished
from our case. Rurriy, C. J., after some general remarks as
to the law in respect to notes payable at a certain day as well
as place, says it is not material, “since no one, either in Eng-
land or here, has supposed that presentment of a promissory
note was not indispeusable when, in the body, it is payable
on demand at a partienlar place.”

The maker of' a note owes the debt without any conditions
about it.  Why should the creditor agree to abridge his rights
and have a condition precedent imposed on Lim, by force of
which, he will loose the entire debt, if he fails to demand it at
a particular time and place? Upon what ground could a
debtor ask, or a creditor submit to have any such restriction?
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If such is the intention of the parties, it ought to be expressed
in unequivocal words, as “I promise to pay, &c., provided, or
upon condition, or 4f this note is presented for payment at the
bank in Elizabeth City, on the day it falls due”: because the
relation of creditor and debtor forbids the idea that the parties
intend to make a condition precedent, whereby the debt will be
lost unless demanded at a given time and place ; consequently,
a construction, by which the words “ payable at, &c.” are by im-
plication made to have this effect, and are converted into a con-
dition precedent, is against the reason of the thing. The more
reasonable construction is, that they were used to convey the
idea that the parties had made an arrangement suggested by
considerations of convenience on both sides, according to which,
the money is to be paid at a particular place, on a given day:
or in other words,.it is an assurance given by the debtor, and
accepted by the creditor, that the money will be then and

there paid. This arraugement is convenient to the creditor,
Decause he is informed where he will find his debtor, and be

able to get his money ; and it is convenient to the debtor, be-
cause it relieves him from the necessity of seeking the credit-
or, wherever he may be, in order to make a tender. Consid-
ered in this sense, the effect is, that the creditor does not lose
his debt by failing to apply for it at the precise time and place,
but may afterwards recover it: While on the other hLand, the
debtor may, if in fact, he had the money at the time and place,
use that fact as a defence, and defeat the action by bringing
the money into Court: or it he deposited it, and it was lost by
the failure of the bank, hie can put the loss on the creditor, be-
cause of his laches in not calling to get it. This, as it seems
to us, is the proper construction according to the reason of the
thing. Nor is it opposed by our decisions in regard to an en-
dorser: e does not owe the debt: Ilis liability depends upon
a condition precedent, and as to him the words “payable at,
&e.,” may well receive the construction of defining and mak-
ing particular the condition which would otherwise be gener-
al. Nor is it opposed by our decision, that a note payable on
demand, must be presented at the place specified before an
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action can be maintained against the maker: In that case a
demand must be made before the debtor is in defanlt: This
is a condition precedent to the right of action, and it fol-
lows that the demand must be made at the place agreed on.
This is a reasonable constraction, and is not forbid by the con-
siderations stated above, in regard to a note which is to be due
at a given time. The creditor does not lose his debt by failing
to demand it at a particular time, but may demand it at any
time, and thereby acquire a cause of action. The debtor be-
ing, by express agreement, relieved from the necessity of seek-
ing the creditor, may reasonably insist that the demand must
be made at the place agreed on: and inasmuch as the ground
of detense, applicable to notes, when the time of payment is
fixed, is not available when the time of payment is uncertain,
because the debtor cannot make a tender, although he keep
the money always at the place, until sacli time as the creditor
may choose to call for it, the only way in which effect can be
given to the intention of the parties, is to consider the demand
at the place, as a condition precedent to the cause of aetion,
so that no action can be maintained until it is made : which is
altogether a different thing from a condition precedent by
which the debt will be lost, unless a demand is made at the
place on a given day.

The English cases afford no aid. The question was repeat-
edly before their Courts, but by reason of dissenting opinions
and conflicting decisions, it became involved in such utter
confusion, that it was found necessary to pass an act of Par-
liament, in order to clear away the difficulties, 1 and 2 G. 4
ch. 78: which provides that the acceptance of a bill, payable
at a particular place, shall be decmed and taken to be a gen-
eral acceptance, “ unless the acceptor shall in his acceptance,
express that he accepts the bill payable at a banking Liouse, or
other place only, and not otherwise or elsewhere.” The sub-
stance of this Statute is, that the words “ payable at, &e.” shall
not by construction be converted into a condition precedent:
and if the parties intend that a demand, at a particular place,
shall be a condition precedent, they must say so in express
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terms. So it is clear that the opinion of the British Parliament
concurs with our opinion, in regard to the construction of a
note or acceptance payable at a given time and place.

The cases in this country, so far as they have fallen under
our observation, all show a uniform course of adjudication,
and concur with our conclusion, “that in actions against the
maker of a promissory note, or the acceptor of a bill of ex-
change, if the note be payable at a specified time and place, it
is not necessary to aver in the declaration, or prove on tlie
trial, that a demand of payment was made, in order to main-
tain the action. DBut if the maker or acceptor was at the place
at the time designated, and was ready to pay the money, it is
matter of defense to be pleaded and proved on his part,” Wal-
face v. MeConnell, 13 Peters, 137. Many decisions in our sis-
ter States are referred to, which settle the law in the same way,
Faden & Slater v. Skarp, 4 John. Rep. 183, and many other
cases in New York; Watkins v. Cornish, 5 Leigh 522, Vir-
ginia; Bowie v. Duwall, I Gil. and John. 175, Maryland ;
Luggles v. Patterson, 8 Mass. Rep. 480; and also cases in
New Jersey, Tennessee and Alabama. So that the question
is settled in England by an act of Parliament, and in this coun-
try, by a uniform course of adjudications.

It is clear, therefore, that the defendant had no right to.com-
plain of the charge.

2nd. It was conceded in the argunment, that at common law
an endorser, who paid off a note, might strike out the endorse-
ment and recover upon it in his own name; bnt it was insist-
ed that, as by the act of 1827, Rev. Stat. ch. 13, Sec. 11, an
endorser is made liable as surety, when he makes the payment
the note is extinguished, and he must sue in Assumpsit for
money paid. :

The Statute provides that an endorser shall be lable “as
surety to any holder of a note, and no demand on the maker
shall be necessary previous to an action against the endorser.”
The object of the Statute was, to dispense with the necessity
of a demand and notice in order to enable the holder to re-
cover from an endorser, but it does not at all affect the rela-
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tion of the endorser to the maker : as between themselves their
rights remain as they were before the passage of the act.

3rd. Upon the question of capacity, the defendant offered
to read in evidence, a record of the Connty Court, showing an
inquisition and a finding, that the defendant was a lunatic,
and the appointment of a guardian: which proceeding was
had after the writ in this case issned, but before it was execu-
ted. This evidence was rejected: Ifor this the defendant ex-
cepts. There is no error.

Admit, for the sake of argument, that the proceeding upon
an inquisition of lunacy is a matter in rem, and is prima facie
evidence of the truth of the facts found, and that its admissi-
bility is not affected by its being post litern motain, it is not
stated at what time the jury find the defendant to have been
a lunatic, and we are to take it, upon this exception, that the
time fixed on was the date of the inquisition ; and the ques-
tion is, whether the fact, that a man is a lunatic to-day, is rel-
evant to show that he was a lunatic six months ago? A fair
statement of the point, is sufficient to show that the evidence
was irrelevant,

Prr Curram. Judgment aflirmed.

CHARLES S. JOHNSON vs. J. W, HOOKER.

The act of 1827, Rev. Sat. ch. 13, see. 10, makes an endorser liable to the hold-
er of a note in the same way that the maker is liable : and when it is payable
at a particular day and place, he is liable according to the principles laid
down in Nickols v. Pool, 2 Jones’ Rep. 23.

Striking the name of u defendant out of the writ, does not in any manner affect
the cause of action against another defendant: nor prevent the party whose
name is stricken out from again being sued.

The endorsement of a note in blank by oue, before the payece endorsesit, is made
regular by the endorsement of the payee, and the endorsement may be filled
up as to both endorsers on the trial in the Superior Court, even after an appeal
from the County Court : the triul being de novo in the Superior Court.

Actiox of Asstmpsit, tried before his Honor Judge Maxwy,
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at the IFFall Term, 1854, of Cumberland Superior Court.
John A. McDonald, owing Peter P. Johnson for a bill of
goods, gave him a note of hand worded as follows:

“ Fayetteville, N. C., Nov. 20th, 1850.
“§259 68. Ninety days after date, I promise to pay Peter P.
“ Johnson or order, two hundred and fifty-nine dollars and

“sixty-eight cts., for value received : Negotiable and paya-
“Dle at thc Branch Bank of the State of North Car olina, or

“at the bank of Fayetteville, at the option of the holder.”
(Signed,) John A. MecDonald.

The note was endorsed by the defendant in blank, he at the
time requesting that it might not be discounted at bank, say-
ing, that if the maker did not pay it he would. The payee
afterwards endorsed in blank and sold the note to the present
plaintiff,

The plaintiff had heretofore sued the maker, the payee and
the present defendant upon this note, but struck out the names
of the defendant IIooker, and of payee, P. P. Johnson, and
took judgment against MeDonald, the maker only. Ile prov-
ing insolvent, and discharging himself under the insolvent
debtor’s act, the plaintiff commenced the present suit against
the defendant (Hooker) and the payee in the County Court.
The name of the payee was again stricken out of the writ, and
the suit stood against the defendant only.  Judgment was re-

covered against hiin in the County Court, ﬁom which he ap-
pealed to the Superior Court.

The note was not discounted at the bank, and no demand
was ever made at the bank for payment. The defendant’s
counsel upon the trial in the Saperior Court, moved to non-
suit the plaintiff, upon the ground, that when the note came
into the possession of the plaintiff, the endorsements of the
pavee and the defendant were both in blank, and the plaintifi’s
counsel had upon the trial in the County Court, made the en-
dorsement of the defend‘mt special, by writing above his name
the words, “pay to C. 8. Jolm:,(m > vet the endorsement of the
payee was still left in blank. Ilis Honor refused the motion,
and allowed the plaintiff’s counsel to fill up the endorsement
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of the payee by writing above lis name the words, * pay to J.
W. Hooker.”

For the defendant it was contended 1st, that Hooker was
not liable as endorser, because the note was never transferred
to him.

2. That the defendant was not liable, because there was no
consideration between him and the plaintiff.

3. That the defendant was not liable, because the note was
never presented for payment at the bank: nor offered for dis-
count there.

4. That the defendant was released by the act of the plain-
tiff in striking his name, and the name of P. P. Johnson, the
payee, out of the writ, in a previous suit instituted against
them and the maker.

5. That the defendant was released by the act of the plaintiff
in striking out the name of P. P. Johnson from the writ in
this suit.

His Honor ruled against the defendant upon these several
points: for which he excepted, and the jury having rendered
a verdict for the plaintiff, defendant moved for a wvenire de
novo upon the grounds above stated, which was refused. Judg-
ment and appeal to this Court.

J. G. Shepherd, for plaintiff.
D. Reid and Buxton, for defendant.

Prarsox, J. The act of 1827, Rev. Stat. ch. 13, sec. 10,
makes an endorser Hable to the holder of a note as surety.
The effect is to put him on the footing of a maker of the note,
and to make his liability to tha holder the sawme as if his name
was on the face of the note instead of being on the back. Thus
au endorser is brought within the decision, made at this term,
Nichols v. PPool, ante 23. If a note be pavable at a par-
ticular time and place, a demand at the time and place need
not be averred or proven in an action by the holder against
the maker: A failure to make it can only be used by way of
defense, if the money was ready at the time and place.
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The idea that the Statute does not apply to a note payable
at a particular place has nothing to sustain it: The words of
the Statute are general ; so it is unnecessary to enter into the
question of the supposed waiver of demand and notice, be-
cause no demand was necessary.

In regard to filling np endorsements in blank at the trial,
the practice is too well settled, to be now drawn in question.
The trial in the Superior Court is de novo—is the same as if
the writ had been returned to that Court.

Striking the name of the defendant out of the wr¢f, does not
in any manner affect the canse of action against another de-
fendant: Nor does it affect the right of the plaintiff to bring
another action against the party whose name is stricken out:
There is nothing to sapport the notion that it amounts to a
release or to a discharge of the debt in any way.

The fact that the name of the defendant was put on the back
of the note before the payee had endorsed it, in no wise affects
the rights of the plaintiff as holder: when he put his name on
the back of the note, it amounted to a general power of dttor-
ney to fill up the blank in such a way as was necessary to
make him liable as endorser: and this by our Statute is the
same as being surety. That this is the effect of an endorse-
ment in blank, has been considered settled ever since, Russell
v. Langstaffe, Dong. Rep. 514, (1780.) The defendant en-
dorsed his name on fine copper plate checks made in the form
of promissory notes, but in blank, and without smmn, date or
time of paymment being mentioned in the body of the notes.
The blanks were filled up and the plaintiff discounted the
notes. For the defendant it was objected that the notes, being
blank at the time of the endossement, were not then promis-
sory notes: Lorp Maxsrierp, ¢ There is nothing so clear as
the first point. The endorsement on a blank note is a letter of
credit for an indefinite sum. The defendant said,  trust Gal-
ley (the maker) to any amount, and I will be his security 2 It
does not lie in his mouth to say the endorsements were not
regular.”

Per Crrian. Judgment affirmed.
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JOHN C. PETTIJOHN vs. HENRY WILLIAMS.

In a declaration for a deceit in the sale of a fishery, the price paid for the pro-
perty, is not a material constituent of the cause of action, and meed not be
proved as alleged.

Actiox on the casg, for a deceit in the sale of a fishery, tried
before his Hon. Judge Dicx, at the Fall Term, 1854, of Chowan
Superior Court.

This cause was before this Court at December Term, 1853,
and there was a venire de novo ordered as to this defendant:
see 1 Jones’ Rep. 145. The declaration charges that the de-
fendant, and one Milson, falsely and fraudulently affirmed
and represented that a certain scope of water, adjoining the
close of the defendants, which had been used as a fishery, and
was convenient and fit for the purpose of a fishery, was clear
of obstructions, except that there were seven stumps within
the space aforesaid, and that by these false and fraudulent
representations, they induced the plaintiff to buy from them
the said close at the price of $2,500; whereas in fact and
in trath, there were in the scope aforesaid, not only seven
stumps, but a much larger number of stumps, to wit, two
thousand, by which the plaintiff was damaged, &c., to a
large amount, to wit, $800. The proof was that the price
paid by plaintiff for the fishery was $3,000, and for this va-
riance *in the sum alleged, and that proven, the defendant
asked that the plaintiff be non-suited, which was refused by
the Court, for which defendant excepted.

Verdict for plaintiff, and judgment.

Defendant appealed from the judgment, refusing to non-suit
the plaintiff.

Ileath, for plaintiff.
Smith and Diggs, for defendant.

Pearson, J. When this case was before us at December
Term, 1853, 1 Jones, 143, it was upon the appeal of the plain-
tiff for error in the charge as to the gquestion of frand, and
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having come to the conclusion, that the plaintiff was enti-
tled to a wenire de novo, we might have stopped. Indeed,
it was a departure from our general rule, to notice the ex-
ceptions taken by the defendant on the ground of variance,
because it was not called for, and cases are not supposed to
be made up with a view of presenting any points not em-
braced by the exceptions of the appellant. Dmt the case, as
made up, went out of the way to state the ground of the al-
leged variance, and as it seemed to us there was no difficulty
in regard to the question, we expressed in very general terms,
an opinion, that ¢ the variances were immaterial.” We, of
course, did not intend that intimation to be conclusive, and
expressed it in general terms, so as to leave the defendant at lib-
erty to bring up the question directly, if the result of the
new trial was unfavorable to him, and his counse! adhered
to the opinion that there was a fatal variance. The case
now presents one of the questions. It is this: The declar-
ation states that the defendants sold to the plaintiff a piece
of ground on Croatan Sound, having a sein hole annexed, in
which a sein had been usually hauled to the beach in said
close, “at and for a certain sum of money, to wit, the sum
of twenty-five hundred dollars,” and it alleges that the de-
fendants falsely represented to the plaintiff, that there were
only seven stumps in the sein ground, whereas in fact, there
were two thousand stumps, and this fact was well known to
the defendants: By means of which false representations, the
defendants cheated and deceived the plaintiff in making the
sale aforesaid to his damage $800. The evidence was that
the price given was $3,000. The defendant insisted that this
variance was fatal—his onor was of opinion, that the vari-
ance was immaterial : For this the defendant excepts. There
is no error.

It is a general rule of pleading that “time, quantity and
value must be stated.” This is required to give certainty to
the statements in pleading, and is usually a mere matter of
form. It is proper to state these circumstances, under what
is termed a *videlicet,” as in our case, and they need not be
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proven as laid : because they are no part of the substance of
the cause of action, and the statement is required merely to
avoid too much generality, Thus a statement, that the de-
fendant Aerctofore sold to the plaintiff a tract of land for a
large sum of money, is too general : and the rule as to cer-
tainty in pleading requires that some time and some amount
should be stated, but one time, or one sum, will answer as well
as another; and if stated nnder a videlicet, these circumstan-
ces need not be proven as laid: indeed, if a traverse is taken
so as to depend on them, it will be “too narrow,” and a re-
Pleader will e directed.

A very familiar instance of the immateriality of the state-
ment of time, occurs in bills of indictment. If an indictment
charges that the defendant committed an assault on the 1st of
January, proof that-he committed the assault on the 2nd of
January, will be suflicient; because it makes no sort of differ-
ence whether it was committed on the one day or the other:
and although a charge that the defendant Zerefofore commit-
ted an assanlt is too general, and some day must be stated,
yet proof of the commission of the offense at any time prior
to the finding of the bill will suflice: so if an indictment charg-
es that the defendant stole éne hog, it is no fatal variance, al-
though the proof be that he stole siz hogs; for the gist of the
offense is the commission of the larceny.

An exception is made to this general rule, whenever either
of these circumstances constitutes a part of the deseription of
the thing, or matter for which suit is brounght, or enters into
and forms a part of the substance of the cause of action. The
reason of this is obvious: by way of illustration ; a declara-
tion in debt describes the note by stating its date and amount ;
the proof must correspond with the statement, for otherwise
the suit would be for one debt and the judgment for another:
so a declaration in a gus fam action for usury sets out the day
when the money was lent and the amount, for the purpose of
showing the rate of interest: a variance in the proof, either
as to the time or the sum, wonld be fatal; because the gist of
the action is the unlawful rate of interest taken, and these cir-
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cumstances form a part of the substance of the cause of action,
and show that the rate exceeded that of six per cent. per annum.

There is no diffienlty in regard to the general rule and the
exception ; so our question depends merely upon making the
application. In this there is as little difficulty. The gravamen
of the action is the deceit practiced by the defendants: the
price given for the fishery is a collateral circumstance, and it
was only necessary to state it by way of inducement, for the
purpose of showing a consideration so as to make the contract
valid ; for this purpose ten dollars would answer as well as
ten thousand, and in regard to the deceit, which is the gist of
the action, it makes no manner of difference whether the price
paid was $2,500, or $3,000. It is not until the cause of action
has been made out and it remains merely to assess the dam-
ages, that the price paid comes up for consideration, when it
has no eonnection with the declaration or other pleadings, and
presents itself simply as evidence bearing on the question of
damages.

Per Curram. Judgment affirmed.

WILLIAM N. WHITTED AND WIFE v»s. THOMAS C. SMITH, et al.

A reservation in a deed of ¢ all the pine timber that will square one foot” to the
vendors, ¢ their heirs and assigns forever, with the privilege of catting and
carrying away said timber at any time that may be convenient to the vendors,
their heirs and assigns,” only embraces such timber as was of that size at the
date of the conveyance, and not such as attained to it afterwards.

Actiox on the casE in the nature of waste, tried before his
Honor Judge Manvy, at the Fall Term, 1854, of Bladen Su-
perior Court.

The plaintiffs (husband and wife) claimed damages for cer-
tain‘timber trees cut upon the land in question, which had de-
scended to the feme plaintiff from Thomas Fred. Smith. The
plaintiffs produced in evidence a deed from defendant, Thos.
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C. Smith and another, for the land in question, (640 acres) on
North-West River, to Thomas Fred. Smith, his heirs, &c., dated
14th day of May, 1827, reciting a consideration of $2,000,
“to have and to hold all and singular the privileges and ap-
purtenances thereunto belonging unto him the said Thomas
Fred. Smith, his.heirs and assigns forever, except that all the
pine timber, upon said tract, that will square one foot, is here-
by reserved unto the said Thomas Smith and Thomas Cyrus
Council Smith, their heirs and assigns forever, with the privi-
lege of cutting and earrying away said timber at any time
that may be convenient for said Smiths, their heirs and as-
signs.” To which there is a covenant of quiet enjoyment,
‘“except the above mentioned reserved pine timber.” Thomas
C. Smith, with the other defendant, Couneil, who entered un-
der him, went upon the land and cut pine timber, which he
hauled off to market and sold, but none of the trees were of
less size than would square one foot. The plaintiffs offered to
show that some of the trees cut, had attained to the size re-
served in the deed since its date of 1827 : but the Court, con-
struing the reservation in the deed to embrace, not only the
trees of that size then growing on the land, but also such as
thereafter might attain that growth, excluded this testimony,
and upon this point charged the jury in favor of the defend-
ants. Verdict for the defendants. Motion for a venire de
novo for error in the ruling of the Court. Rule discharged.
Judgment and appeal by plaintiffs.

Sheplerd, for plaintiffs.
Winston, Sr., and Winslow, for defendants.

Prarsox, J. The exception embraces all the pine trees
growing on the land large enongh to square one foot at the
date of the deed, but we see nothing by which its meaning
can be extended so ag to take in all pine trees that should at
any time thereafter grow to be large enough to square one
foot: such a construction is unreasonable : In the forcible lan-
guage of Judge Daxier, in Lobinson v. Gee, 4 Ire. 186, “it
could never have been intended by Reid, (the vendor,) when
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he made the reservation, that the tract of land should be a
perpetual plantation for the raising of pine timber for his ben-
efit.”

Such a construetion would include all the pine trees that
might at any time grow on the land: if it was the intention
that the vendor should have all, why specify. the size of any ?
Supposing the vendee to have no interest in them, it was a
matter of indifference to him of what size the trees might be
when the vendor saw fit to cut them : In fact, the sooner they
should be taken off of the land the better it would be for him ;
because it wounld leave room for trees of some other kind, or at
all events for grass to grow. So this identification of the
trees, by specifying the size, tends to show that the intention
was to include such only as at that time answered the descrip-
tion.

If the vendor reserved the right to all the pine trees, when-
ever they grew to be of a certain size, it follows that the ven-
dee has not the right to cut down, or use a single pine tree of any
size, because it would be inconsistent with the reserved rights
of the vendor, and there is no stipulation securing to the ven-
dee any such right. So the case is, one gives $2,000 (the con-
sideration set out in the deed) for 640 acres, lying on the North
West (Cape Fear) river, and has no right to cut a single pine
tree for fencing or other plantation uses, or to clear an acre
of the land!! The vendee, if this be so, instead of taking a
conveyance of the land, might have been content with the
right of common of pasturage : with these restrictions he could
use it for little else than a sheep-walk. It is much the same
as if one should buy a sheep, and allow the vendor to reserve
the right to the wool, with the privilege of shearing it, year
after year, as long as the animal lived.

In support of the construction contended for, two grounds
were relied on: the words are, “that will square one foot.”
It is said that “will” {s in the future tense, and includes all
time to come. This is a strained inference. “Will” is obvi-
ously used in reference to the act of measuring, and the sense
is ¢« that will, if measured now, square one foot.” You buy
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all the hogs in a drove that-will weigh 200 lbs.; the meaning is
now—as soon as it can be ascertained ; becanse no futare time
is fixed on, and from the nature of the thing, it is unreasona-
ble to suppose that an indefinite future time is meant.

ondly. The restriction is to the vendors, *“their heirs and
assigns forever:” The privilege to enter, is “to them, their
heirs and assigns:” This, it is contended, shows that the mean-
ing was to include all pine trees that should at any time, there-
after, grow to be of the required size,” and the argument is,
if this be not so, why insert the word ¢ heirs ¢’

It is obvious that the word is used as a word of limitation,
and it was necessary, in order to give the vendors a fee sim-
ple estate in the pine trees that were at that time of the size
agreed on. But for this word of limitation the estate reserved
would have been for life only, and upon the death of the ven-
dors, their personal representatives could set up no elaim to
the trees left standing, because they were attached to the
soil and formed real estate: nor could their heirs, because the
estate was not one of inheritance, and as the tract was large,
(640 acres) so that in all probability the vendors would not
find it to their interest to cut all the timber to which they
were entitled in their life times, there was a good reason for
using apt words to make an estate in fee simple; which ae-
counts for the words * heirs and assigps forever,” without the
necessity for supposing that the 640 acres was to be “a perpet-
ual plantation for the raising of pine timber for their benefit.”

In Robinson v. Gee, one Reid conveyed the land te James
Gree, (under whom the defendant claimed) “reserving only to
himself, the said Archibald Reid, and his heirs and assigns
forever, all the saw mill timber on the same land standing and
being, or which may hereafter stand or be on the said land, or
any part thereof, with full and absolute privilege of egress
and regress in and upon the said land at all times, for the pur-
pose of cutting and taking away the said reserved timber, ex-
cept such timber only as shall be at any time necessary for
Jencing or for plantation purposes on the said land,” and yet
notwithstanding the words “or which may hereafter stand or
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be on said land or any part thereof,” and the exception to the
exception of “such timber only, as shall be at any time ne-
cessary for fencing and plantation purposes,” so strong was
the conviction of the Court, from the nature of the thing, that
it could not have been the intention to make the land a “ per-
petual plantation for the raising of pine timber for the bene-
fit of the vendor,” that the circumstance of the description in
the mesne conveyance being expressed in terms more general
(although direct reference is made to the deed of Robinson to
GGee,) is seized on, to support a construction by which it is
held that the vendor had a right to ent up into cord wood,
and sell any pine tree that was not large enongh to be fit for
the saw mill.

In our case no words pointing directly to a future state of
things are used, consequently there is nothing to force us into
the adoption of a construction so unreasonable, and according
to which the owner of the land would not, in all time to come,
have a right to cut a pine tree for fencing or other plantation
purposes, or even to clear an acre of the land, if any of the
growth happened to be pine.

If the doctrine of “future uses” be supposed to be appli-
cable to a conveyarice, or a reservation without the interposi-
tion of a trustee to hold the legal estate, certainly no such
use can be raised except by an express declaration: in our
case there is not the slightest intention to declare any such
future use.

On the argument, the defendants’ counsel insisted that the
action was misconceived, and should have been trespass v¢
et armis: In reply, Williams v. Lanier, Bus. Rep. 30, was
relied on. This point is not now before us, of course we are
not at liberty to express an opinion.

Prr Curiam. Venire de novo.
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ELZIFF BARFIELD v»s. THOMAS BRITT.

In an action for words spoken, charging the plaintiff with the murder of an in-
dividual, what that individual said, shough in exiremis, and under the full im-
pression that he would not recover, is not evidence on the plea of justification.

To establish & justification, the same cogency of proof is not necessary, as would
be required if the plaintiff were on his trial upon a criminal charge for the
offense imputed to him in the words.

Tuis was an action of Sranper, tried before his Honor
Judge Maxvy, at the Fall Term, 1854, of Robeson Superior
Court.

The declaration was for words spoken, charging the plain-
tiff ‘with murder by secretly poisoning one Jacob Britt. The
words were proved within time, and the case turned upon the
plea of justification. The defendant offered the dying decla-
rations of Jacob Britt, charging the plaintiff with the crime
imputed to him by the words of the defendant, which were
objected to by the plaintiff’s connsel, but admitted by the
Court. For this the plaintiff excepted.

The plaintiff’s counsel asked the Court to instruct the jury
that to establish the plea of justification, the jury should have
the same cogency of proof as if the plaintiff were on trial for
his life under the criminal charge of murder. This, the Court,
however, refused ; and instructed the jury that a preponde-
rance of evidence, as in a civil case, was all that was neces-
sary. For this, plaintiff further excepted.

Verdict for defendant. Judgment and appeal.

J. G. Shepherd, for plaintiff.
Wenslow and Strange, for defendant.

Batrie, J. Two questions are presented by the bill of ex-
ceptions, Furst; Whether in the issued joined, upon the
plea of justification, the dying declarations of Jacob Britt
could be given in evidence by the defendant, to prove the
trath of the words for which the action was brought? Second-
ly: Whether his Ionor was right in refusing to instruct the
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jury that the defendant must sustain his plea by the same co-
gency of proof as would be required against the plaintiff, were
he on trial for his life, under a charge of murder; but on the
eontrary, saying to them that a preponderance of evidence, as
in a civil case, was all that was necessary.

The first question is raised by the plaintiff’s exceptions to
the admission of the testimony, and we think the exception is
well founded. The reasons by which his Honor’s decision was
influenced are not stated, and we do not know that he felt him-
self bound by the case of MeFarlane v. Shaw, 2 Car. L. Rep.
102 ; or whether he thought the issue before him-was the same
as it would have been had the plaintiff been on trial for the
murder of Jacob Britt, and that therefore this was an excep-
tion to the general rule, that dying declarations are not per se
admissible in civil cases. We say per se, because where dying
declaratjons. constitute part- of the r¢s gestw, or come within
the exception of declarations against interest, or the like, they
are admissible, as in other cases, irrespective of the fact that
the declarant was under the apprehension of death. 1 Greenlf.
Ev,sec. 156. Whether the decision was influenced by the
one reason or the other, or by both combined, we are satisfied
that it is not supported by principle, while it is opposed by
the whole current of the recent cases in England and in this
country.

The case of McFurlane v. Shaw, was decided by the Su-
preme Court under its former organization, in the year 1815.
The action was by a father for the seduction of his daughter :
the defendant pleaded not guilty, and on the trial, the plaintiff,
to prove the seduction, offered to show that after all hope of
life was gone, his daughter, who was then sick in child-bed,
desired that the defendant might be sent for; and upon being
informed that he would not see her, exelaimed, “I am going:
he will soon go toe, when he will be obliged to see me, and
wil not dare to deny the truth.” The testimony was objected
to, but received by the Court-; and the case came before the
Supreme Court on a motion for a new trial: The Court, after
stating that such testimony was admissible in certain criminal
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cases, in which life was at stake, contended that, though they
had no precedent to guide them, it ought, from reason and
analogy, to be admitted in a case like the one before them ;
but they grounded themselves chiefly on the circumstance,
“that the fact disclosed in her declaration could only be prov-
en by herself: she was the injured party through whom the
cause of action arose to the father.” The Court then say fur-
ther, “we give no opinion how far the dying declarations of
an indifferent person, not receiving an injury and not a party
to the transaction, would be evidence in a civil case. Our
decision is confined to the state of facts presented in this case.”
It is manifest that the Court labored under the impression,
which then generally prevailed, that dying declarations were
* admissible upon the general principle ¢ that they are declara-
tions made in extremity, when the party is at the point of
death, and when every hope of this world is gone: when every
motive to falsehood is sileneed, and the mind is influenced by
the most powerful considerations to speak the truth: a situa-
tion so solemn and so awful is considered by the law as creat-
ing an obligation equal to that which is imposed by a positive
oath in a court of justice.” If the admission stood upon this
general principle alone, it might well have been contended,
as it was contended, that dying declarations ouglt to be ad-
mitted in all cases, civil as well as eriminal. But another
clement in the test of truth was overlooked by those who in-
sisted upon this latitude of aflnission, to wit: the opportunity
of confronting and cross-examining the declarant. The privi-
lege of cross-examination has been carefully secured to the
party, to be affected by them, in depositions taken before
magistrates, and the testimony of deceased witnesses on a for-
mer trial. The importanece of preserving it, has no doubt re-
stricted the admission of dying declarations to the criminal
cases only “ where the death of the deceased is the subject of
the charge, and the circumstances of the death the subject of
the declarations.” Such delarations, then, are admitted “ up-
on the ground of the public neeessity of preserving the lives
of the community by bringing man-slayers to justice. For it
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often happens that there is no third person present to be an
eye witness to the fact, and the usual witness in other cases
of felony, namely, the injured party, is himself destroyed.”
See Cowen and Hill’s notes to Phil. on Ev,, pt. 1, 610; 1
Greenlf. on Ev., sec. 136, and the cases there cited. The prin-
ciple of admission, being thus restricted, necessarily overrules
the case of -McFarlane v. Shaw, and shows that even if the
issue be, as in this case, whether the plaintiff mardered the
deceased, the dying declarations cannot be heard, because
such issue. is joined in a civil case.

As the plaintiff is entitled to a venire de nove for the error
in admitting improper testimony, we might abstain from ex-
pressing an opinion upon the second quéstion ; but as that
question way and probably will be raised upon-the next trial,
we will, for the guidance of the parties, state now the view
which we have taken of it. We think his Honor was clearly
right in declining to give the instmiction prayed: “that to
sustain the plea of justification, it was necessary that the jury
should have the same cogeney of proof they would require in
case the plaintiff were on trial for his life.” To such 4n in-
struction the case of Hineaid v. Bradshaw, 3d. Hawks, 63,
was directly opposed : it being held there, that in an action
for slander, in charging a plaintiff with perjury, the defendant
is not bound, in support of his plea of justification; to produce
such evidence as would be requisite to convict the plaintiff, if
e were on trial for the offence : Tavror, C. J., in delivering
the opinion of the court, concludes the argnment thus: It
cannot, therefore, be a correct rule that a jury should require
the same strength of evidence to find the fact controverted in
a civil case, which they would require to find a man guilty
of a crime; but the erime of perjury stands upon peculiar
grounds and requires more evidence to produce conviction
than crimes in general: one witness is not sufficient, because
then there would be only one oath against another. A man
knowing another to have committed perjury, may forbear
to prosecute him, for the very reason that there is but
one witness by whom the crimne can be proven: Shall le,
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therefore, be deprived of his justification if sued in an action
of slander, although he might be furnished with convincing
evidénce of the truth of the words? Both reason and authori-
ty answer in the negative.” The authority relied on was the
case of the Queen v. Muscot, 10 Mod. Rep., 192, where the
Chief Justice, PARKER, expressed himself in similar terms.

After declining to give the instrnctions prayed, his Honor
told the jury “that a preponderance of evidence, as in a civil
case, was all that was necessary.” If the very language used by
his Honor is correctly set forth, it must be confessed that it is
not very perspicuous, and on that account not much calcula-
ted to enlighten the minds of the jury. The case on trial was
a civil case, and it could afford the jury very little assistance
to make it the standard of itself. Dut we suppose that the
words “any other” were omitted by mistake in making out
the transcript, and that a fair interpretation of the charge,
taken in connection with the refusal to give that which was
asked, is, that the party upon whom lay the onus probande
must produce such a preponderance of testimony as must
satisfy the jury of the truth of his allegation, as he would
have to do in any other civil case. If this be the meaning of
the charge, it is directly sustained by the case of Neal v. Fes-
perman, decided at the last June Term, 1 Jones’ Rep. 446. In
that case the Court say in conclusion “how far ¢n favorem
wetee this matter is to be extended so as to require the court in
a capital case, when the evidence of guilt is direct, to charge
the jury that they must be satisfied beyond a rational deubt,
that is, that they should not have a rational doubt of the truth
of the evidence, or the credibility of the witnesses, we are not
now to say: suffice it, in civil cases, if the jury are satisfied
from the evidence that an allegation is true in fact, it is their
duty so to find, and they should be so instructed.”” It is un-
necessary to pursue the discussion further, as we think we haye
said enough to prevent the recurrence of an error, if any was
committed upon the second point made in the case. For the
error committed in the admission of improper testimony, there
must be a venire de novo.

Per Ccriax. Venire de novo.
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JESSE WARTERS wvs. NANCY HERRING:

Where a party was to come within a few days with a note and surety for the
hire of a slave for the next year, and he postponed the performance of this part
of the undertaking, from some time in the last week of December, to the 10th
of January, the owner was 1ot bound to keep the slave for him any longer,
and was in no fault in then hiring him to another person.

Tuis was an ACTION ON THE CASE, tried before his IIonor
Judge Erus, at the Spring Term, 1854, of Lenoir Superior
Court.

The defendant agreed with the plaintiff to hire to him a ne-
gro slave at the price of $67, for the year 1853, beginning
with the 1st of January, he, first giving her a note for that
sum with two individuals named, (Fields and Waters,) as su-
reties, and this was to be done within a few days. The agree-
ment took place some time in the last week in December,
1852. On the 10th January following, Mrs. Herring hired the
slave to another person ; and on.the 11th, the plaintiff tender-
ed hLer a note with the surety agreed; on but having parted
with the slave as above stated, she declined receiving it. It
was proved that one of the proposed sureties was out of the
county for five or six days about the 1st of January. It was
also proved that persons in that neighborhood having slaves
to hire out, usually did so about the first of January.

The Court was of opinion that a fair interpretation of the
contract between the parties was, that the plaintiff should ex-
ccute the note within a reasonable time from the agreement
spoken of, so as to give the defendant an oppertunity to hire
the slave to some one else for the year, in case the plaintiff
did not comply ; and not having complied with his part of the
agreement before the 10th of January, his delay was unrea-
sonable, and the defendant was not bound to keep the slave
for him any longer. So that the plaintiff had no caunse of ac-
tion against the defendant.

TUnder this instruction, the jury gave a verdict for the de-
fendant.
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Rule for a wenire de novo. Rule discharged. Judgment
and appeal.

No counsel for the plaintiff.
J. W. Bryan, for the defendant.

Barreg, J. The construction put upon the contract be-
tween the parties, by his Honor in the Court below was un-
doubtedly correct. The bargain having been made during
the last week in December, for the plaintiff to take the slave
on the first day of January ensuing, the “few days” allow-
ed him within which to prepare the note with certain named
sureties, (which he was first to give,) could not reasonably be
extended to the 10th day of January, when it might have been
too late for the defendant to find another hirer for her slave.
The absence of one of the sureties from the county was no
excuse for the plaintiff, as it did not appear that the defendant
caused, or even knew of it. Iaving waited until the 10th,
and finding the plaintiff still in default, how could she know
that he wonld comply at all with the terms agreed upon ?
If either party had a right-to sue for a breach of the contract,
it was the defendant herself, but she was not bound to do so.
She took the more prudent course, instead of going to law,
of treating the contract as a nullity and hiring her slave to
another person. The law was correctly administered in the
Superior Court, and the judgment must be affirmed.

Per Cornan Judgment affirmed.

LEVI N. TARKINGTON =s. 8. H. McREA.

The establishment of a road district or the assignment of hands to work ona
public road, can only be made by an order of the County Court, and no acqui-
escence in the authority of an overseer by working under him upon a road, can
amount to a presumption that a district was laid off, or that the citizen thus
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acquiescing had granted the power to another of compelling him to work on
the road.

Action for pExartiEs for failing to work on a public road,
tried before his Honor Judge Saunpers, at the Spring Term,
1853, of Tyrrel Superior Court.

Tliere was no question as to the plaintiff’s appointment as
overseer of this part of the road in question: Ile proved that
the road had been used as a public highway for more than
thirty years : that for that time overseers had been continu-
ally appointed, who successively acted and worked upon the
same; and that for twenty-five years of that time, the hands
belonging to the plantation now owned by the defendant, had
uniformly, and without objection, obeyed the summons of the
overseers and had worked on this part of the road, and that
they did not, diring that time work on any other road. That
for many years previously to the failure complained of, the
slaves of the defendant residing on this plantation had thus
worked upon the summons, and under the direction of the
plaintiff and the preceding overseers.

The plaintiff also proved that the defendant’s slaves resid-
ing uponm, and belenging to the plantation in question, had
been duly summoned, and had failed to work.

There was no evidence of a road district. having been laid
off by Tyrrel County Court, including these hands, nor any
other order assigning them to this part of the road; and it
was insisted by the defendant’s counsel, that for this reason,
he was not liable for failing to work as required by the over-
seer, and he called on his Honor so to charge.

But the Court refused so to instruct, and told the jury ¢ that
if the hands liable to road duty, kept on this plantation by its
respective and successive owners, for a period of more than
twenty years before the failure complained of, had been reg-
ularly worked upon the said road, and no other, and the an-
thority of the successive overseers of the road had, during
that time, been recognized to require their labor whenever the
repairs of the road made it necessary, and this had been ac-



DECEMBER TERM, 1854, 49

Tarkington ». McRea.

quiesced in as of right, then the presumption arose of an
assignment by the proper authority of the hands to said road,
and it was not necessary to exhibit record evidence of the
fact.”

Under this instruction, the jury found in favor of the plain-
tiff, and defendant appealed.

Smith, for plaintiff,
Lleath and Gilliam, for defendant,

Barrie, J. There can be no doubt that the testimony offer-
cd by the plaintiff, was competent and snfficient to prove the
existence of the road in question as a public highway. Its
uninterrnpted nse by all persons as a highway for more than
twenty years, fully justified the presumption that it had been
granted or dedicated to the public by the former owners of the
soil over which it ran. Woollard v. McCulloch, 1 Ire. Rep.
432 5 State v. Marble, 4 Ire. Rep. 818,

The road having been established by this presumption from
its long and wninterrupted use, the counsel for the plaintiff
contends that the assignment of the defendant’s hands to work
and assist in keeping it in repair, must be presumed on the
same principle.  But a moment’s consideration will satisfy us,
that the cases are very ditferent, and are not at all susceptible
of the application of the same principle. The road is an case-
ment enjoyed by the public, in the lands of those over which
itislocated. Itmay be taken from the proprietors in <neituin,
by certain proceedings under the act of the Legislature author-
izing the laying out and establishing public roads. In such
cases, the requizition of the law must be complied with, and
that must appear by the records of the County Court, to which
jurisdiction over the enbject is given. Sate v. Johnson, 11
Ire. Rep. 647. The easement may also be granted by the
proprietors of the suil, and the right of the public must be
evidenced by an actual grant unless the road has been used
as a common highway for more than twenty vears, in which
case, no deed need be produced, as one will be presumed:
that is, it will be presumed that a deed was actually executed,
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and was, of course, formerly in existence, but is now lost.
Woollard ~. MceCulloch, b supra. The proof of the exist-
ence of the road, in the present case, depends upon this com-
mon law presumption: and the easement claimed, and enjoy-
ed by the public, is founded upon the same well-known prin-
ciple which supports private prescriptive rights.

But the assignment of the defendant’s hands to work on the
road, or the laying off districts within which they may be
summoned by the overseer, must necessarily be done by the
County Courts: It is manifestly not the subject of a grant by
those who are liable to send hands to work. It cannot, there-
fore, be claimed, as against such persons, by prescription, or
upon any presumption analagous to it. Such seems to have
been the view taken of this subject by the Court in the above
cited case of Woollard v. McCulloch. There the defendant
lived within a mile of the public road which he was required
to work, and nearer to it than to any other. IHis hands, and
those of the persons who had occupied the same premises,
had worked the road for more than fifteen years, and he had
on one occasion actually promised the overseer to make com-
pensation for the failure of his slaves to work the said road.
Notwithstanding all this, the Court, without intimating that
the shortness of the time prevented any presumption, declared
that “the plaintiff was an overseer without hands, he should
have made application to the County Court for a list of hands,
or an assignment of a district. The defendant’s hands had
never been assigned to that road, his lands were not compre-
hended by the Court in a district of the plaintiff, as overseer
of the said road.” As we have shown that no presumption
could be made against the defendant, that Lis hands had been
assigned by the Counnty Court to work the road in question, or
that his lands had been comprehended in any district laid out
by said Court, in which the plaintiff was overseer, his Honor
erred in leaving the question to the jury, and for this error
the judgment is reversed, and a venire de novo granted.

Prr Crrra Judgment reversed.
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Counelly v. McNeil.

SUSAN CONNELLY, ADM’X. vs. JOHN McNEIL, EX’R. et al.

It is erroneous for a jury to give interest on damages found by them iu an action
of irespass quare clausum fregit: but this Court has the power to allow a
remittitur to be entered for interest so given.

In the sbove case the remittitur was allowed on the payment of costs, and then
the judgment below was affirmed.

Acrion of TrEsPAss quare clausum fregit, tried before his
Honor Judge Maxry, at the Fall Term, 1854, of Cumberland
Superior Court.

The exceptions taken to the instructions which his Ionor
gave the jury were abandoned in this Court, and the only
question submitted is upon a motion here by the defendants’
counsel to arrest the judgment, because the jury in their ver-
diet, had allowed interest upon the damages which they found
for the plaintiff. The plaintiff meets that motion by another
to be allowed to enter a remittitur for the interest.

J. @. Shepherd, for the plaintiff.
D. Reid, for the defendant.

Nasm, C. J. The action is in TRESPASS quare clausum fregit.
The jury returned a verdict against the defendant for ninety
dollars, with interest on that sum from the date of the writ,
for which judgment was rendered. A motion is made in
arrest of judgment by the defendants, and the plaintiff moves
for permission to amend the record by entering a remittitur
for the interest. The judgment is unquestionably erroncous,
and would be arrested, but for the counter motion by the plain-
tiff. That this Court can allow the judgment to be amended
by permitting the remittitur, is fully established by the case
of Williamson v. Cannady, 3 Ire, Rep. 349, in which the rea-
sons for such a course of procedure are set forth at large, and
we deem it unnecessary to repeat them.

The plaintiff has leave to enter a remittiiur upon the pay-
ment of the costs of this Court. The judgment is affirmed.

Per Crriam. Judgment affirmed.
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STATE ws. SAMEUL JACOBS.

A notice to subject a free person of color to the penalty of $500, if he shall not
remove within twenty days, must be served personaily. Leaving such notice
at the dwelling house, is not sufiicient.

Arrear from the Superior Court of Richmond county, at
the FFall Term, 1854, his Ilonor Judge Manwry, presiding.

Tiis was a proceeding against the defendant, who is a free
negro, to sabject him to a penalty for immigrating into this
State against the form of the Act of Assembly: It was insti-
tuted with the following order of the County Court of Rich-
mond, at its January Sessions, 1851, viz:

“ Ordered by the Court that the Sheriff of said County leave
a written notice at the respective dwelling houses of (fourteen
persons, naming them, among whom was the defendant,) in-
forming said persons that representation has been made to the
Court that they are colored persons, and have come into this
State contrary to law, and unless they leave the State within
twenty days from the date of the notice, they will be pro-
ceeded against-according to the Act of Assembly. Witness,”
&e.

At the ensuing Term of the Court, a copy of this order was
returned into Court endorsed as follows: “Executed by leav-
ing notice at the dwelling houses of, or delivering to the per-
sons of Samuel Jacobs, &c., (naming nine others,) on 27th Feb.,
18517

At July Term of the Court, the following proceeding was
returned into the Court.

¢ State of North Carolina, Richmond county.
To the Sheriff of Richmond county, Greeting :

You are hereby commanded to take the bodies of Meredith
Jacobs, Samuel Jacobs, senr., and Samuel Jacobs, junr., if to
be found in your bailiwick, and have them before me, or some
other justice of the peace, to answer a charge of having migra-
ted into this State, and of having failed to depart the same
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within twenty days after having been duly notified to do so,
contrary to the form of the Statnte, &e.”
(Bigned by two Justices of the peace.)

“In this case, Meredith Jacobs and Samuel Jacobs, seur.,
appeared before us, this 19th of July, 1851, and after hearing
the evidence, bind the defendants over to our next County
Court.” (Signed by two other Justices of the county of Rich-
mond.)

The defendants accordingly were bound and regularly ap-
peared from term to terin until October Term, 1853, when the
defendant eraved a trial by jury and pleaded—

Ist. That the 65th, 66th, and 67th scctions of the Act of
1836, are unconstitutional.

2nd. That three years had elapsed after his coming into the
State, before this proceeding was instituted.

3rd. That he had gained a residence by living within the
State twelve months before this proceeding was begun.

4tlr. That he is not a free negro or free mulatto within the
fourth degree.

5th. That he has not migrated into the State contrary to the
Act of Assembly in such case made and provided,

6th. That he is a native born eitizen of North Carolina, and
has never forfeited his citizenship by migration from the State.

Jssue was joined upon these pleas, and the case transterred
{nnder a special Aet of Assembly) to the Superior Court of

dehmond county.

In the Superior Court, under certain instructions given by
his Honor, which are not excepted to, the issues above stated
were snbmitted to a jury, who found the second and third
issues in favor of the defendant, and the others in favor of the
State.

The Court, considering the verdict, was of opinion that the
cause of action was barred by the Statute, and declined giv-
ing judgment for the penalty of 8300, from which judgment
the Solicitor appealed to the Supreme Court. In this Court a
motion was submitted in arrest of judgment.
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Attorney General, for the State.
Ashe and Banks, for defendant.

Barres, J. We agree with his ITonor that no judgment can
be rendered against the defendant for the penalty of five hun-
dred dollars, alledged to have been incurred Dy him for mi-
grating into the State, and remaining here contrary to law,
after being notified to leave it.  But we do not deemn it neces-
sary, or even proper, to decide the question upon which his
opinion was based, because there is a preliminary objection
apparent upon the record, which is fatal to the procceding.
We are thus, too, relieved of the neecssity of considering the
grave constitutional questions which have been argued before
us.  The 65th sec. of the 111th chap. of the Revised Statutes,
“concerning slaves and free persons of color,” declares that
it shall not be lawtul for any free negro or mulatto to migrate
into this State ; and it he or she shall do so contrary to the
provisions of this Act, and being thereof informed shall not,
within twenty days thereafter, remove out of the State, he
or she being thereof convieted in manner herein after directed,
shall be liable to o penalty of five hundred dollars,” &e.  In
the record of the proceedings against the defendant, under
this Act, it appears that the County Court of Richmond made
an order, at its January Term, 1851, ¢ that the sherit! of said
county leave a written notice at the respective dwelling houses
of Samuel Jacobs, and thirteen other persons, informing said
persons that representations Lhave been made to the Court, that
they are colored persons, and have cowe into this State con-
trary to law, and that unless they leave the State within twenty
days from the date of the notice, they will be proceeded against
according fo Act of Assembly.” At the next term of the Court
in April, 1831, the sheriff’ returned upon the order: ¢ Exe-
cuted by leaving notice at the dwelling housc of, or delivering
to the persons of,” ten of the persons named in the order,
among whom was the defendant, Samuel Jacobs. It is evident
from this return, that it does not appear positively and dis-
tinetly that the notice to leave the State, within twenty days,
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was served personally on the defendant. The sheriff does not
distinguish among the persons named, at whose dwelling house
he left a copy of the notice, or upon whomn he served it per-
sonally. It must be taken, therefore, that he did not serve it
personally upon the defendant, upon the maxim that de non
apparentibus et de non existentibus eadem est lew. Now we
think it is clear that the Legislature intended that the infor-
mation which it directed should be given to an immigrating
free megro, should be communicated to him personally, in
words, or by writing. The act is a highly penal one and must
therefore be construed strictly. The proper meaning of the
verb, fo <nforim, in this connection, is “to make known to,
by word or writing.” That this information was intended to
be made to the party in person, is evident from the fact, that
so short a time as twenty days, only, was allowed for acting
upon it.  Within that brief space he is to sell his property,
collect and pay his debts, and make all other necessary arrange-
ments for leaving the State forever. The time is short, very
short, even if upon receiving personal notice he has the whole
of it for the purposc of making his preparations for removal.
The leaving the notice at his Louse, presupposes that he is not
there to receive it in person.  He may be absent from home,
industrionsly engaged at work for some employer, or he may
be on a journey, on some lawful errand, to a distant part of
the same, or to an adjoining county, and may not return until
the greater part, if not the whole of the twenty days, has ex-
pired.  Would it be just that he should suffer so heavy a
penalty for not having known or acted upon a notice, which
had been left at his house twenty days before? It cannot be
so. The Legislature never intended to act so oppressively
towards a race to whom stern mnecessity has compelled it, in
other respects, to deny so many of the privileges of freemen.
The Attorney General virtnally admitted this, but contended
that the defendant had precluded himself from objecting to
the insutliciency of the notice, by appearing at court, and ten-
dering issues upon other questions to be tried by a jury. That
would be so, undoubtedly, if' the notice in question, had been
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any part of the process issuned against the defendant to bring
him into conrt. DBut in truth it had nothing to do with the
process by which the defendant was afterwards taken and
bound over to appear at the County Court. It was something
which was to be done on the part of the State to put the de-
fendant in the wrong if he should disobey it.  If not done as
the law directed, the penalty never was incurred, and as the
defect appears upon the record of the proceedings against the
defendant hie can now, in this Court, claim the benefit of it;
for we are bound upon an inspection of the whole record to
give such judgment, as ought to have been given in the Supe-
rior Court. 1 Rev. St., ch. 83, sec. 6.  Stute v. Jackson, 12
Ired. Rep., 329.

For the defect to which we have adverted, the judgment of
the Superior Court, arresting the judgment against the defen-
dant, is directed to be affirmed, and this must be certified to
the said Court.

Judgment affirmed.
Prr Corisar

DAVID W. ROGERS, 7o vsg, &e. vs. HENRY F. PITMAN.

A levy and sale under an attachment will not authorize an action of trover, sim-
ply because the attachment was sued out maliciously and without probable
cause. Case is the proper action for the redress of an injury of that kind.

Actiox of rrovEer, tried before his Honor Judge Savspirs,
at the Spring Term, 1854, of Robeson Superior Conrt.

This was a caze agreed, and the following are the facts as
presented in the statement signed by the counsel. The suit
was brought for the conversion of 900 barrels of rosin, which
had Leen the property of the plaintiff who resided in Robe-
son county : Ile had goune to the town of Wilmington for a
temporary purpose, and was there arrested and committed to
prison on a criminal charge. While the plaintiff was in the
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jail at Wilmington, the defendant, having a just claim against
him, sued an attachment, which was levied on the rosin in
question, and by virtue of which levy, and the subsequent
proceedings, the same was sold and converted to defendant’s
use.  When the attachment was sued, the defendant had good
cause to believe, and did believe, that the plaintiff would give
bail in the case npon which lic was committed, and it he
should succeed in so doing, that he would leave the State and
forfeit his recognizance. The attachment was issucd on the
day after the defendant heard of the plaintift’s arrest and im-
prisonment. The plaintiff remnained in prison for about five
wecks, when he gave bailin the case in which he was cbarg-
ed, and also npon divers warrants and writs, which were serv-
ed on him while in jail. The plaintiff has, since his discharge,
gone to parts unknown, and has forfeited hLis rccognizance.
Upon this state of facts, it was agreed that if in the opinion of
his Ionor, the plaintiff was entitled to recover, judgment
should Dbe entered for $320; Lut if otherwise, he should be
nonsuited. Upon consideration of the case, the Conrt being
of opinion with the plaintiff, gave judgment according to the
agrcement, from which the defendant appealed to this Court.

Troy and Wright, for plaintiff.
LFowle, for the defendant.

Prarsox, J. We are not at liberty to decide the question
of probable cause upon which the case was put by his Honor,
because the plaintiff is met <n lginine by the objection that it
cannot be presented in an action of trover.

The objection is fatal.  We are to assume that the affidavit
and Lond are in due form, and that the attachment was issued
by a judge or justice of the peace within his county : If so,
the levy and conversion were authorised by the attachment,
and the plaintiff cannot, in “trover,” (the gist of which action
is the wrongtul eonversion,) go behind the attachment and imn-
peach it in a collateral way, on the ground that it was wrong-
fully sued out: when that is the gravamen, the attachment
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must be impeached directly by an action on the case for wrong-
fully suing it out.

The distinction is this: if an attachment, state’s warrant, or
other process be wvoid, frespass vi ¢f armes or trover, is the
proper action ; because the process did not authorise the act,
and may be treated as a nullity : but if the process be in due
form, and is issued by one having jurisdiction, it is an author-
ity for doing the act; consequently an action in which such
an act is the gravamen cannot be maintained. The injury
consists in wrongfully suing out the process, in consequence
whercof the plaintiff sustained damages : for instance, if' a jus-
tice of the peace in the county of Robeson should, while in the
county of New Ilanover, issue a state’s warrant under which
the party is arrested, the action is frespass vi et armis : be-
cause the warrant is a nullity. But if such justice issues a
state’s warrant in the county of Robeson, for an offense alleg-
ed to have been committed inthat county, the party arrested
cannot maintain érespass vt et wrinds, upon the ground that the
warrant was sned out maliciously and without probable cause,
fur the warrant is not a nullity : it authorised the arrest, and
the proper action is “ case” for wrongfully suing it out.

All the cases for wrongfully sning out a state’s warrant,
attachment or othier process, are “actions on the case.” No
precedent is found for any other form of action.

The distinction Letween trover and case is not a mere for-
mal one: nor is it the oljection, taken in this case to the form
of action, technical, as was said in the argument: In rover the
measure of damages is the value of the property: In case the
jury are left to give such damages as will compensate for the
injury really sustained, and it malice is proven, as well as a
want of probable cause, the damages may be vindictive. The
case agreed sets ont that the defendant had a true debt, and
“had reason to believe, and did believe, that the plaintiff
would give Dbail for the criminal charge under whicl he had
been arrested, forfeit his recognizance, and leave the State;”
so the idea of malice is out of the question. If the action had
been case, it would be for the jury to say whether the plain-
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tiff had, wnder all the cireumstances, sustained any real loss
by reason of the fact that the defendant had sued out an orig-
inal attachment instead of an ordinary writ, for the purpose
of collecting his debt.

Judgment below reversed.

Nonsuit according to the case agreed.
Prr Curian.

STEPHEN HAIR AND WIFE et. al. vs. ARTHUR MELVIN.

Whether the minutes of a County Court, showing the return by a sheriff of the
list of lands to be sold for taxes due on the tax lists of a particular year, and
that it was read in open Court, and that a copy was set up in the court room,
designating the tract of land and the name of the owner and the amount of
tax unpaid, is not sufficient evideuce to sustain a sale for taxes, without pro-
duncing the list itself.  Quere.

But these minutes are proper evidence to be left to the jury on the question
of the existence of such list, especially after the proper search has been prov-
ed, and its loss established.

For a trespass to the land of the wife before marriage, the wife is a proper party
with the husband.

Actioy of TrEsPASS quare clausuin fregit, tried before his
Honor Judge Maxwy, at the Fall Term, 1854, of Cumberland
Superior Court.

Plaintiff adduced in evidence a grant from the State to Ja-
cob Grazier, dated 3th Sept. 1759, for a large quantity of land
embracing the locus n quo.

Also, proof of a sale of sixty-seven acres (the land in dispute)
as the property of the grantee, Grazier, to William Forbes, by
Alexander McKay, sheritf’ of Camberland, for taxes due on
the said land. The evidence to establish this sale, consisted
of exemplifications of the record of Cumberland County Court,
as follows :

“ EXTRACTS.”

“A list of Taxables in Capt. Evans’ district for the year
1821, returned into the otfice of the clerk of the county court,
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on which list was 4,500 acres of land, listed by John Dickson
for Conrad J. Grazier.”

“ At June Term of the County Court, 1828, the sheriff re-
turned a list of lands advertised to be sold for taxes for the
year 1821 which was read in open court, and a copy set up in
the court room, on which list was Conrad Grazier 4,500, on
Iarrison’s creck, 82 79 taxes.”

At September Term, 1823,

“An acc't. of the sales of the lands sold on the 4th day of
August, 1823, to satisfy the taxes and costs of advertising, &e.,
due thercon, 101 the year 1321, the same having been adver-
tised according to law, was returned into office, and which

account was—* Conrad Grazier 4,500 acres, | 52 79
W Forbes took 6-10 acres, { ¥°

being the last and lowest bidder.””

And he further adduced oral testimony from the clerk of the
County Court, that he had made diligent search in his office
for the tax list returned by the sheriff, noting the lands upon
which the taxes were unpaid, with the names of the owners,
&e., and that the same could not be found. There was no
proof that it had ever been seen in the office.

Plaintiff’ also put in a deed from William Forbes to Wm.
Nunnery, dated 21st January, 1828, for the same land.

Also, a deed from William Nunnery to Luey Ann and Be-
linda, the female plaintiffs.

It was proved that the defendant had cut timber and got
turpentine on the land in dispute, previously to the bringing
of this suit in 1850.

The plaintiffs having closed their caze, the defendant’s coun-
sel moved for a nonsuit, on the ground, that there was a mis-
joinder of the femes covert w ith their husbands. The motion
was overruled, and the defendant excepted.

The defendant then introduced a grant to Wm. . Melvin,
dated in 1845, and a deed from said Melvin to himself.

The defendant relied upon a defect in plaintifl’s title throngh
the sale for taxes, contending that there was no evidence of
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the sheriff’s having returned his list of taxes with the delin-
quents, into the office of the County Court according to law,
and that this was necessary to a valid sale: The Court,however,
regarded the record as furnishing some evidence of the exist-
ence and return of the list, and left it to the jury to decide.
ITe instructed them on this point, that it was necessary for the
plaintifiy to show that the sheriff had a tax list in his hands,
and that the same was returned into the County Court: also
a list of the lands on which taxes were due and unpaid,
and the names of the owners as required by law : That if they
were satisfied of this from the proofs before them, the plain-
tiff had the older, and therefore, the better title; and in the
absence of proof of any actual possession, the law would con-
strue them to be in possession, and they would be entitled to
recover. To which instructions defendant excepted.

Verdict for the plaintiffs.

Defendants moved for a wenire de novo upon the several
grounds of exception above stated. Rule discharged, and ap-
peal to the Supreme Court.

T Wenslow, for plaintiffs.
D. Reid and Shepherd, for defendant.

Barree, J. The objection to the form of the action cannot
prevail. It does not appear from the statement of the case
whether the alleged trespass was committed before, or after
the marriage of thefcmes plaintiffs. If before, then the action
of trespass vt et arinis, in the names of the Lnsbands and their
wives is undoubtedly correct. If after, there might be some
doubt, but upon that we express no opinion: because on the
motion to nonsuit, we ought not to presume any thing against
the plaintifts, which with equal probability, might be presum-
ed for them.

The objection to the title of the plaintiffs upon the merits, is
still more unfounded. The minutes of the County Court of
Cumberland, at its Junc Term, 1823, showed that the sheriff
did return a list of the lands, which he proposed to sell for the
taxes due on the tax lists of 1821, which was read in open
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Court, and a copy set up in the court room, on which was
mentioned the tract in question, the name of its owner, where
it was situated, and the amount of the tax unpaid. All this
was recorded just as the Act required, (see 1 Rev. St. ch. 102,
see. 52,) and thereby became, as was said in Helly v. Craig,
5 Ired. Rep., 129, something in the nature of a judgment.
Whether it was necessary for the purchaser, or one claiming
under him, after producing this record in support of his title,
to go farther and produce the tax list itself, which was return-
ed by the sheriff, may admit of some question. The reasoning
of the Court, in Kelly v. Craig, upon the intention of the Aect
of 1819, from which, 52d sec. of 102d ch. of the Rev. Stat.,
was taken, would seem to favor the idea that the record alone
would be sufficient. “The intention of the Act of 1819,”
says the Court, * was to provide a more certain and probable
notice to the owner, of the intended sale of his land, and of
the reason therefor, by requiring it to be given in open court, at
the term next preceeding the sale, and to be recorded; so
that the rumor thereof, at least, might reach him ; and that
upon investigation, he might find at a known place, a perma-
nent and certain evidence of the truth of the matter. So, too
the bidders cannot be deceived by any false representations, as
they can respecting advertisements in the country, or in a
newspaper, as the evidence is of record, and at hand, and if
they choose to look, they must know, whether the sheriff has
done his duty by the owner or not. If he lLas not, his sale
ought not to pass the title, mors than if it were by private
contract, or was not made at the court house, or on a wrong
day of the week; in all which cases, the wrongtnl conduct of
the ofiicer musz be known to the bidder, and therefore his pur-
chase ought not to stand. Indeed, the proceeding directed
by the Act of 1819, is very much in the nature of a jndgment;
and a purchaser can as readily search for and find the one of
record as the other, and therefore therc is as little reason fo
dispense with the one as the other.” If it be true, then, that
the production of the record of the sheriff’s retnrn of the tax
list be essential to the support of the purchaser’s title, why
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should the list itself be required? That being a loose piece
of paper, deposited in the clerk’s office, may be easily mis-
placed or lost, and therefore will not afford much protection
to the owner against an unlawful sale of his land, or much
security to the purchaser as a safe-guard to his title. DBesides,
in showing a judgment as the foundation of a title, it is not
necessary to produce the preliminary proceedings, and we can
see no reason for producing them in a case like this, where
the recorded tax list is in the nature of a judgment.

But if this be not so, we think the record was testimony
sufficient to be left to a jury, that the tax list was in the hands
of the sheriff, and was returned by him into open court as
required by law. We think farther, that this testimony was
admissible for that purpose, after it had been proved by the
clerk that he had made diligent search for the paper and could
not find it in his office.

There is, in our opinion, no error in the judgment, and it
must be affirmed.

Judgment affirmed.
Prr Curian.

JETHRO MURPHREY wvs. JONATHAN WOOD AND WIFE.

It is erronecous for a Court to set aside an execution issued on a dormant judg-
ment where property has been purchased under it.

The purchaser of property at a sale, under an execution issued on a dormant
judgment, has a right to intervene and appeal from an order of the Court set-
ting such execution aside.

ArpreaL from the Superior Court of Greene County at the
Spring Term, 1854, his Honor Judge Evrs, presiding.

McArthur Heidleburg and Wm. G. Jones, in right of his
wife Emily, filed a petition and obtained an order of the Coun-
ty Court of Greene, for the partition of a tract of land, of which
they were tenants in common : In the final judgment of that
Court upon the report of the commissioners, who made the
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partition, the share assigned to Jones and wife, was charged
with the payment of a sum of money to each of the other ten-
ants, and several judgments rendered against Jones and wife
for these sums. After the lapse of more than a year and a
day, executions jssued on these judgments, and the lot of Jones
and wife was duly sold, under them, to the plaintiff Murphrey,
and a decd made to him by the sheriff for the same. An ae-
tion of ejectment was instituted by Murphrey to recover the
possession of this lot from Emily, her husband in the mean
time having died : while this suit was pending, the defendant
Wood, who had married Mrs. Jones, applied to the County
Court of Greene to set aside the executions as having issued
on dormant judgnents, notice having been given of this appli-
cation to Ifeidleburg and McArthur, and accordingly that
Court adjudged that the executions be set aside: from this
judgment the plaintiff, Jethro Murphrey, appealed to the Su-
perior Court,

Upon consideration of the above case, his IIonor was of
opinion, and so adjudged, that although the executions in gues-
tion had issned irregularly, the judgments being dormant by
the lapse of a year and a day, yet, inasmuch as the rights of

third persons had intervened, the County Court had no right

to sct aside the executions, and therefore refused to grant the
motion, but dismissed it: from which judgment, Wood and
wite appealed to this Court.

J. W. DBryan, for the plaintiff.
Donnedl, for the defendants,

DBarrre, J. That an exccution issuing upon a dormant
jadgment is irregular, and may be set aside upon the motion
of the defendant, if made in proper time and under proper
circumstances, is not disputed, Tidd’s. Prac. 1032, DBut such
execution, until set aside, is not void, and the officer to whom
it is directed is Lound to execute and sell under it, Dawson v.
Shepard, 4 Dev. 4973 Brown v. Long, 1 Ire. Eq. 190 ; State
v. Morgan, 7 Ire. Rep. 387. And the purchaser will acqunire
a good title to the property soldy; Owley v. Mizzle, 3 Murph.
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Rep. 250. It is the undoubted duty of the Court to protect
the interest of one who purchases under its own process, and
hence it follows, as a necessary consequence, that when the
interest of such purchaser intervenes, the Court cannot right-
fully deprive him of his property, by setting aside the exccu-
tion under which the purchase was made. The order of the
County Court, as.made in this case, was therefore wrong; but
could an appeal be taken from it? That question is answered
by the recent case of Willeams v. Deasley, 13 Ire. Rep. 112,
in which Ruflin, C. J., said, “it was a mistake to suppose that
an appeal does not lie to the Superior Court from an order of
the county court allowing an amendment, or setting aside a
judgment for irregularity, as the contrary has often been deci-
eed.” It is manifest that an order for setting aside an execu-
tion for irregularity, must be subject to the same rule. Tidd.
Prac. 488, 489. The order of the Superior Court reversing
that of the county court was therefore right, for the reason
given, to wit, that the interest of a third person had intervened
before the notice to set aside the process was made in the lat-
ter Court. This secms to be the result of all the cases Learing
upon the question, to which our attention has been called by
the counsel.

But another objection is raised, that the purchaser of the
land, Jethro Murphrey, was no party to the rccord in the
County Court, and that he, therefore, had no right to appeal.
It cannot be denied that he had an interest in the question of
setting aside the execution. Ile had bought and paid for the
Iand sold under it, and it was more than two years afterwards,
and after he had commenced an action to recover the land,
before the defendants moved to set the executions aside.  And
even then, the motion was not made for the purpose of having
the money collected, restored to the defendants, but solely to
defeat the action which bad been brought by the purchaser.
As the restoration of the money was not asked, the purchaser
was in truth, the only person interested in the order made,
and we think he had a clear right of appeal given him by the
first section of the 4th chapter of the Revised Statutes, ¢ con-

5
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cerning Appeals and proceedings in the nature of Appeals.”
That section provides that, “ where any person, either plaintiff
or defendant, or who shall be interested, shall be dissatisfied
with the sentence, judgment or decree of any County Court,
he may pray an appeal, &e., to the Superior Court of law,” &e.,
&c. The words “ or who shall be interested,” seem expressly
to embrace the present case, and we have seen no authority
against it, and should be sorry to find that there was one against
so salutary a provision. The order of the Superior Court of
law reversing that of the County Court, must be affirmed, and
this opinion will be certified as the law directs.

Per Curian. Judgment affirmed.

STATE vs. EDWARD MOSS.

An act of the General Assembly giving to the Intendant of Police of a Town,
the power of trying assaults and batteries, is unconstitutional and void.

Inpicraent for assavrr and BATTERY, tried before his Honor
Judge SerrLE, at the Spring Term, 1854, of Mecklenburg Su-
perior Court. Plea, ¢ not guilty,” *former conviction” and
specially, “ that he was convicted and fined by the Intendant
of the town of Charlotte, and that he has paid the fine and
costs of that conviction and did not appeal from that judgment,
and according to the section of the act incorporating the
town of Charlotte, passed at the session of 1850, chap.  he
could not be indicted and punished.”

It was proved that the defendant committed an assanlt and
battery on the body of John Sloan, jr., in the town of Char-
lotte, in Mecklenburg county, within two years before the bill
was found.

For the defendant, it was shown, that he had been convicted
for the same offense before the Intendant of Police of the Town,
and finéd ; and that he had submitted to such judgment and
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paid the fine. The act of Assembly set forth in the plea, was
also offered in evidence for the defendant, and it is admitted
that the act confers the authority upon the Intendant which
he exercised. Upon these facts, the defendant’s counsel asked
the Court to instruct the jury that he was protected, by the
proceeding before the Intendant, from indictment, and that
the plea was sustained.

His Honor declined to instruct the jury as asked, but gave
it as his opinion that the act in question was unconstitutional,
and that a conviction and punishment under it were invalid,
and did not protect the defendant from this indictment. Ver-
dict of guilty. Judgment and appeal.

Attorney General, for the State.
No counsel for the defendant.

Nasm, C. J. The defendant is indicted for an assanlt and
battery committed in the county of Mecklenburg. He pleaded,
among other things, a former conviction for the same offense,
and specially, that he was convicted and fined by the Intend-
ant of Police of the town of Charlotte, where the offense was
committed, and that the judgment had been executed, and by
the private Act of 1850, incorporating said town, he could not
be indicted.

It is a principle of the common law, that when a man has
once been acquitted or convicted, npon any indictment, or
other prosecution, before any Court having competent juris-
dzction of the offense, he may plead such acquittal or convic-
tion, to any subsequent accusation for the same offense. 4th
Bl. Com. 835. To render the plea available, the former judg-
ment or trial must have been before a Court possessing the
power to hold jurisdiction of the offense; in other words, the
defendant must have been legally convicted or acquitted. The
act of incorporation of the town of Charlotte does give to the
Intendant of Police, the power to try and punish the offense
with which the defendant is charged, so far as the Legislature
-could confer it. This brings up directly, the constitutionality
of the act, so far as this question is concerned. The power of
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the Judiciary to adjudge an act of the General Assembly un-
constitutional, is too firmly established to be questioned; hut
the Courts will not exercise this power in cases of doubt.
Every act of the Legislatue is presumed to be constitutional
and within its authority, and is to be declared unconstitutional
only when no doubt exists. Loke v. Henderson, 4th Dev. 1.
Baonk of Newbern v. Taylor, 2nd Murphy 266. When the
words used are plain and clear, and the sense distinet and per-
fect arising on them, there is, in general, no room for construe-
tion or interpretation ; 1 Story’s Com. on the Con. of the U. S.
sec. 401.

The bill of rights, constitutes a part of the constitution of
this State. By the 8th sec. it is declared, ““that no freeman
shall be put to answer any criminal charge, but by indictment,
presentment or impeachment;” and by the 9th, “that no free-
man shall be convicted of any crime, but by the unanimons
verdiet of a jury of good and lawful men in open Court, as
heretofore used.” The act in question is a clear and undoubt-
ed violation of both of these sections.

The defendant was charged with having committed an. as-
sault and battery in the town of Charlotte; the act was a
breach of the peace, and therefore, constituted a criminal
charge, and by the 8th section, he could *“be put to answer it,
but by indictment or presentment;” and by the 9th sec. could
be convicted only “in open Court, by a jury of good and law-
ful men.” These principles are dear to every freeman; they
are his shield and buckler against wrong and oppression,
and lie at the foundation of civil liberty ; they are declared to
be rights of the citizens of North Carolina, and ought to. be
vigilantly guarded. The act of 1850, which we are consider-
ing, violates also the 12th section of the bill of rights. It de-
clares, “that no freeman ought to be, &c.” or in any manner
destroyed or deprived of his life, liberty or property, but “ by
the law of the land.” ILomrp Coxg, in his commentaries on
Magxa Cuarra, where the phrase is first used, says these
words, “by the law of the land” mean, “by due course of law,”
which he afterwards explains to mean by indictment or pre-
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sentment. Institute, 45, 50. Under the process, issued by
the Intendant of Police, the defendant was deprived of his
liberty for the time being, and there is nothing in the case to
show that the Intendant was a Justice of the Peace for the
county of Mecklenburg, within which the town. of Charlotte
is sitnated, or that he was acting in that eapacity when he
issued his process. All that he could do, if authorised to have
the defendant arrested, was to bind him over to the proper
Court for trial.

It is however, argued, that trial by jury was not denied in
this case to the defendant, he might have appealed. Grant
that he might: does that comply with the constitutional pro-
visions, as set forth in the 8th and 9th sections of the bill.of
rights? What if he could not appeal, couldmot give security,
are his constitutional rights to be denied him, because of his
poverty ? DBut again, the right is absolute and unconditional,
untrammelled by any restrictions whatever. Every free per-
son charged with a eriminal offense, has a right to the decision
of twenty-four of his fellow-citizens upon the question of his
guilt ; first, by a grand jury, and secondly, by a petty jury of
good and lawfal men ; he shall not be put to answer but by
indictment, presentment or impeachment. Suppose, then, that
he does appeal, how is he to be tried? Upon the Intendant’s
warrant and the judgment pronounced by him? Where then
is the constitutional protection? I1Ie has lost it; no grand
jury has been called on to say whether he shall go before a
petty jury or not, but a single individual has sent him there.
It would be often a mockery to tell a defendant, you do.not
lose the right of a trial by jury, because you may appeal: a
palpable evasion .of the constitutional protection guaranteed
to every freeman. Nor can the acquiescence of the defendant
in the judgment before the Intendant, give the latter jurisdic-
tion of the case. Burroughs v. McNeil, 2 Dev. and Bat.
Eq. 297.

We agree with his Honor who tried the eause below, that
the act of 1850, giving power to the Intendant of police of the
town of Charlotte, to try such.offenses, is unconstitational and
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void ; and that the conviction before him was illegal, and that
it cannot avail the defendant under his plea of awtre foits con-
vict ; there was against him no legal judgment.

Per Curiam. Judgment affirmed.

WALTER L. OTEY »s. GOOLD HOYT, EX'R.

A witness who diit not profess to be a chemist, nor to he able to give an opinion
on .ahy branch of the science, but had only been employed for a few weeks in
a drug store, was held not qualified to give his opinion as an expert.

To permit such a witness to say he had seen writing extracted by the use of
chemicals from a picce of paper which he held in his hand at the trial before a
jury, was error.

Where it was admitted that the signature to a paper, offered as a bond, was
genuine, but contended, at the same time, that the body of the note was a
forgery, the onus was not thereby taken from the plaintiff and imposed on the
defendant 5 but the former was siill bound to prove the cxecution of the bond
declared on.

Acriox of pepr, tried before his TIonor Judge Ervuis, at the
Fall Term, 1854, of Pitt Snperior Court.

Plea, non est factum.

On the trial it was admitted that the signature to the bond
was the genuine signature of the- testator, Norcott ; but the
defendant denied the seal and the body of the bond, and alleg-
ed that the same was a forgery : that the ink had been extract-
ed from the body of some genuine paper by the use of chem-
icals, and the writing, composing the obligation declared on,
had been substitnted, and a seal added.

To establish this position, the defendant offered a witness,
one Moore, to prove that he had just seen an experiment per-
formed whereby legible writing, with ordinary ink, had been
erased and extracted from a piece of paper (which he then
held in his hand) by the application of certain chemicals.
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This witness said he was not a professed chemist, and had only
been employed in a drug store for a few weeks—knew little
or nothing about the science, and could give no opinion upon
any branch of it. This testimony was objected to, but receiv-
ed by the Court} for which the plaintiff excepted.

The plaintiff’s eounsel asked the Court to charge the jury
that as the signature of the defendant’s testator to the bond
had been admitted, it was for the defendant to satisfy the jury
that it was a forgery.

The Court, however, was of a different opinion, and instruet-
ed the jury that the plea of non est factum imposed the bur-
den of proof upon the plaintiff, and that it was for him to
satisfy them that the paper in question was the genuine bond
of the testator. For which the plaintiff again excepted.

Verdict for the defendant.

Rule for a venire de novo for the causes of exception above
stated. Rule discharged. Judgment and appeal.

DMoore and Attorney General, for the plaintiff.
DBiggs and Rodman, for defendant.

Nasn, C. J. Three questions are presented for our conside-
ration : Upon the first, we shall express no opinion, inasmuch
as it is not likely, on a second trial, the second deposition of
Oliver will be used for the purpose contemplated on the former.

The 2nd question is as to the admissibility of the testimony
of the witness, Moore.. The actionr is npon a single bill, or
bond, and the plea of non ¢st factum alone relied on. The
defendant contended, that although the signature to the instru-
ment declare on, was the hand writing of his testator, yet the
body of it was a forgery ; the original writing having been
removed by some chemical process, and the present writimg
substituted. To show-that this eould -be dowe, the witness,
Moore, was introduced. He testified that he had just seen an
experiment performed, whereby legible writing, with ordinary
ink, kad been erased and extracted from a piece of paper
(which he then held in his hand) by the application of certain
chemicals.



72 IN THE SUPREME COURT.

Otey v. Hoyt.

This witness stated he was no professed chemist, but had
only been in a drug store a few weeks back, and knew little
or nothing of the science ; and could give no epinion on any
branch thereof. The admission of this testimony, after objec-
tion by the plaintiff, was erroneous. Itis a general principle
of the law of evidence, that no man shall be permitted to
manufacture evidence for himself. Immediately before the
trial an ignorant man is taken to a room, a paper is produced,
and pouring on it a chemical preparation, the writing is oblite-
rated, and he comes into Court to show the paper and tell what
he saw. We know there are inks variously manufactured ;
gome-from minerals and others from vegetables. To pick up
2 man who tells youn he is entirely ignorant of all these things,
is throwing no light upon the subject, and is well calculated
to mislead the jury. Daily experience teaches every man who
is in the habit of writing, that ink, which is freshly applied to
paper, is. much more esily obliterated than that which has
been for a long time on the paper. The latter sinks into the
paper, and gets dry and hard, while the former rests on the
surface, and simple water will remove it.

The witness, Moore, did not state whether the paper experi-
mented on, had been recently impressed with the writing, or
whether it was a writing of long standing, or whether it was
written then, merely for the purpose of enabling him to testify
in Court what he saw. The simple fact by itself, as stated by
this ‘witness, was not entitled to the character of evidence. A
very happy illustration was used by the counsel at the bar, to
show the incompetence, as evidence, of the fact so testified to
by the witness. A man is indicted for murder, from a blow
on the head ; the instrument a small stick ; the doubt is, whether
the instrument used was likely to produce death. The State
calls a witness to swear that he saw a man killed by a stroke
on the head with a stick of the same size, as the one used by
the prisoner. Would this eviderice be received ? Surely not.
And yet it would be as competent, and as much to the purpose,
as the evidence we are considering. His Honor erred in ad-
mitting the evidence.
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Here we might close our opinion ; but as on another trial the
third objection may occur, we think it right to express our
opinion upon it. His Honor was requested by the plaintiff’s
counsel, to charge the jury, that the signature to-the instru-
ment, having been admitted, it was for the defendants then to
satisfy the jury that it was a forgery ; but the Court was of a
different opinion, and charged that the plea imposed upon the
plaintiff the burthern of proof, and that it was for him to satisfy
them that it was the bond of the testator. There is no error.
In the argument before us, the counsel of the plaintiff’ relied
on “ Best on presumptions, page 75.” He says, “things there
presumed are divisible into three classes:” the first and second
do not reach this case : we have now only to do with the third.

“Where, from the existence of a posterior act or acts, in a
supposed chain of events, the existence of prior acts are infer-
red or assumed, ubi priors praswmuntur ¢ posterioribus.

2nd. Where the existence of the posterior act is inferred
from that of prior acts; as where the sealing and delivering of
a deed, purporting to be signed, sealed and delivered, on proof
of signing only, the sealing and delivering are to be inferred ;
prasumuntur posteriors o prioribus, sec. 62,7

This latter branch of the statement by Mr. Dest, certainly
does bear out the position taken by the counsel, and sustains
the instructions required.

If from the proof of signing, sealing and delivering are to
bg assumed as a matter of law, then it follows as a necessary
consequence, that it devolved upon the defendant to sustain
the negative, by showing that the instrament was not sealed
and delivered. But, Mr. Best, in the T1st section, explains his
meaning—¢“and there are many instances of the application of
this presumption, even where it is strictly necessary to prove
the execution of an attested instrument. Thus when a deed is
produced, purporting to have been executed in due form, by
signing, sealing and delivering, but the attesting witness can
only speak in fact of the signing, it may be properly left to the
Jury to.presume a sealing and delivery,” and for this he cites
the case of Burling and Patterson, 33 E. C. L. R. 233. 1t
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was an issue directed by the Court of Queen’s bench, to try
whether certain goods were, on a certain day, the property of
the plaintiff. In the course of the trial, it became important
to ascertain the validity of an instrument of writing purport-
ing to be signed, sealed and delivered by one Sophia Wray.
Justice Parterson told the jury, “the witness recollects her
signing it, which is the least material part; however, you will
say, whether this evidence satisfies you, that Sophia Wray
authenticated the seal, &c.” The deed was in the usnal form,
and the snbscribing witness could only recollect seeing Sophia
Wray sign the deed, and could not recollect whether any other
form was observed. The instruction asked in our case, was
based upon the idea, that from the proof of signing, the law in-
ferred the sealing and the delivery; whereas Jusrice Parrerson
considered it a question of fact, which the jury might infer,
and such must have been the idea of his Honor who tried the
case below ; for he uses very nearly the language used by the
Court in Burling’s case, “if this evidence, (to wit, the proof
of the signature) satisfies you, &ec.,” and when the instrument
purports to be executed with all the due forms of law, the in.
ference is strong as a matter of fact, that posteriora « prioribus
prasumuntur, and the jury might well draw the inference.
Such we understand to be the charge of the Court.

But for the error as to the testimony of Moore, there must
be a wenire de novo.

Prr Curiam. Judgment reversed.

CALEB SANDERLIN et al. vs. ADELINE DEFORD, ADM’X.

A bequest of slaves to one for life, and at his death, to Ais heirs lawfully begot-
ten by his body, and for the want of such heirs, to certain persons designated,
was held to be a good limitation in remainder, under the Statute of 1827.

A bequest of a contingent interest lo children, without any reference to their
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death during the pendency of the contingency, vests such an interest as sur-
vives them on their dying before the determination of the contingent event,
and goes to their personal representative.

Tuis was an action of perinue for slaves, tried before his
Honor Judge Dick, at the Fall Term, 1854, of Camden Supe-
rior Court.

The case was agreed between the parties and depends,
mainly upon the construction of the following clause of the
will of Isaac J. Sanderlin, viz:

“ And Ilend the use of the balance of my property, both
‘“real and personal, after paying my just debts, unto my son,
“ Willis Sanderlin, during his natural life, and at his death, I
“give and bequeath it unto his heirs lawfully begotten by his
“Dbody ; and for the want of such heirs, to go to W. W. San-
“derlin’s children, and Maxcy Sanderlin’s children.”

Willis Sanderlin held the properly under this bequest for
about fifteen years, when he died intestate and without having
had issue, (having never married,) and administration was
taken upon his estate by the defendant, who holds the slaves,
for which this suit is brought, in that right; insisting first, that
her intestate had an absolute estate, and that the limitations
over were upon a contingency too remote, and therefore void.

Several of the children of W. W. Sanderlin and Maxcy San-
derlin died in the life time of Willis Sanderlin, and this suit
is brought by their administrators. It was objected, secondly,
that nothing vested in these intestates in their life-time, and
that, in no point of view, can their administrators recover. It
is agreed that if either of these questions is against them, that
a nonsuit shall be entered, otherwise that they have judgment
on the special case.

His Honor was of opinion upon. this case, that the limita-
tion over was good and effectual to vest the title in the chil-
dren of W. W. and Maxcy Sanderlin; but enly to those of
them who were living at the death of Willis. Whereupon a
judgment of non-suit was entered, and the plaintiffs appealed.
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Martin, for plaintiffs.
Pool and Heath, for defendant.

Barrer, J. The questions presented for our consideration
in this case, arise upon the construction of the following clause
in the will of Isaac J. Sanderlin, which was made, and pub-
lished the 17th day of June, 1838: “Ilend the use of the
balance of my property, both real and personal, after paying
my just debts, unto my son, Willis Sanderlin, during his na-
tural life, and at his death, I give and bequeath it unto his
heirs lawfully begotten by his body, and for the want of such
heirs, to go to William W. Sanderlin’s children, and Maxcy
Sanderlin’s children.”

The defendant’s counsel contends, first, that the legatee,
‘Willis Sanderlin, took an absolute interest in the slaves which
composed a part: of the personal estate, and that the limitation
over was too remote, and therefore void: and secondly, that
if the limitation over was good, then only such of the children
of W. W. Sanderlin and Maxcy Sanderlin as were living at
the death of the legatee Willis, could take under it, and that,
therefore, the present suit, in which the administrators of the
deceased children of the said W. W. and Maxcy Sanderlin are
parties, cannot be maintained.

We agree with the defendant’s counsel, that Willis Sander-
lin took an absolute interest i the slaves by virtue of the rule
in Shelly's case, as applied-to personal chattels. See-the leag-
ing case of Ham v. Ham, 1 Dev. and Bat. Rep. 598;-and the
authorities there referred to. The bequest of the use of the
personal property to the legatee for life, was the same as the
loan or gift of the chattels themselves for life ; since, * undoubt-
edly,” said Judge Gasrox; in delivering the opinion of the
Court in Vanlook v. Vanhook, 1 Dev. and Bat. Eq. Rep.
592, “in ordinary discourse as well as in legal construction,
the use or profits of a chattel for life, and the loan of the chat-
tel for life, are of equivalent meaning and operatien.” This
distinguishes the present from the case of Payne v. Sule, 2 Dev.
and Bat. Eq. Rep. 455, where it was held, where slaves were
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given to a trustee in trust for the legatee for life; and the legal
interest in them was given to the heirs of her body,-the two
estates, being of different natures, the one legal and other egui-
table, could not unite, and therefore the rule in Shelly’s case,
would not apply.

We differ from the counsel as to the limitation over being
too remote, the case of Weeks v. Weeks, 5 Ire. Eq. Rep. 111,
is, in our opinion, & direct authority to show that though the
limitation over, would at common law have beerr too remote,
yet it is made good by our ‘act of 1827, 1 Rev. Stat. ch. 43,
sec. 3. It is true, that act uses the terms,  dying without
heir or heirs of the body, or without issue or issues of the
body,” &ec.; but it is said by the Court, in Weeks v. Weeks,
that the act was intended tc establish “a beneficent rile of
construction which the Legislatire found necessary to prévent
the frustrating of the intentions of testators upon technical
grounds.” We shotld be very poorly engaged in carrying
out the beneficent design of the law-makers, if we were to
yield to the argument of the counsel, and hold that the words,
“for want of such heirs of the body,” did not come within
the meaning of the act.

The remaining question is, whether the ehildren of W. ‘W.
and Maxcy Sanderlin, who died in the life time of Willis San-
derlin, took such an interest in the executory bequest as, upon
their death, devolved upon their personal representatives?
It is very certain that if an estate for life only had been givén
to Willis Sanderlin, the bequest to the children of W. W. and
Maxcy Sanderlin, would have become vested as they came into
existence during the life of the legatee, and upon the death of
any one or more of them, before the death of the legatee for
life, would have gone to his or their representative or-repre-
sentatives. See Vankook v. Vanhook, 1 Dev. and Bat. Eq.
589; Wallace v. Cowell, 3 Ire. Rep. 323, and many other
cases. It is equally certain that if the children, instead of
being designated as a class, had each been named personally,
the interests, though contingent, would have devolved upen
the administrators of such of them as died in the life time of
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Willis Sanderlin, Robards v. Jones, 4 Ire. Rep. 53 ; Pinbury
v. Elkin, 1 Peer. Will. Rep. 563 ; Barnes v. Allen, 1 Brown’s,
ch. cas. 181; Roper on Leg. 402, 1 Jarm. on Wills 777. It
is not so certain upon the authorities, that such contingent
interests given to children as a class, will devolve upon the
representatives of such as died before the contingency hap-
pens. Mr. Jarman says, in the page above referred to, ¢that
a contingent interest will or will not be transmissible to the
personal representative of the legatee, according to the nature
of the contingency on which it is dependant. If the gift is to
children who shall live to attain a certain age, or shall survive
a given period or event, the death of any child pending the
contingency has obviously the effect of striking the name of
such deceased child out of the class of presumptive objects,
and consequently such an interest can never devolve to repre-
sentatives, as it becomes vested and transmissible at the same
instant of time. Where, however, the contingency on which
the vesting depends, is a collateral event, irrespective of attain-
ment to a given age, and surviving a given period, the death
of any child pending the contingency works no such conclu-
ston, but simply substitutes and lets in the legatee’s represen-
tative for himself.” - For this he cites Pindury v. Elkin;
Barnes v. Allen, herein before referred to, and several other
cases. The case of 4ll v. Weaver, 1 Dev. and Bat. Eq. Rep.
41, supports the first part of Mr. Jarman’s proposition. There
the personal representative of a deceased child was excluded
from the benefit of a legacy given in the following terms: «I
give to my wife all my personal estate, to have the sole use of
it until my youngest living child comes of age, provided she,
my wife lives: if she dies before my youngest living child
becomes of age, then all my personal property shall be equally
divided among my living children, male and female, except,
&e., &e. It is my desire, that if my wife does live until my
youngest living child comes of age, she shall have one equal
share of my estate as is mentioned.” In excluding the repre-
sentative of a child who died before the contingency happened,
the Court laid much stress wpon the word “living,” in the
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direction for the division among the testator’s “living chil-
dren, male and female.,” The deceased child not being then
living, was held to be necessarily excluded: the Court at the
same time declaring that the “inclination of the Court is-to
construe legacies, and especially provisions for children, to be
vested and transmissible, if the words will possibly admit of
it, and they are most reluctantly held to be contingent.” The
case of Stanley v. Wise, 1 Cox’s Rep. 432, may, it seems to
us, be relied on in support of the latter part of the proposition.
In that case the testator having four danghters, three of whom
were named, Mary, Sarah and Elizabeth, bequeaths to the
two first £4,000 each, but if either of them died unmarried,
he empowered her to dispose of £400, part of her £4,000, and
the residue of that sum, £3,600, he directed to go and be divi-
ded among his surviving daughters, and the children of such
of them as should be then dead, the children taking their
mother’s share. Sarah died unmarried. Elizabeth died before
Sarah, having had five children, two of whom survived Sarah,
and the other three died before her. The question was, whe-
ther the share given to the children of Elizabeth was so vested
as they came in esse, subject to be divested upon the contin-
gency of Sarah’s marriage, that the interest of the children
who died before Sarah, would be transmissible to their per-
sonal representatives. Lord Kenxvown, who was then Master
of the Rolls, held that they were, and therefore, that the fund
must be equally divided between the representatives of the
deceased children, and those who were living. -The principle
decided in Stanly v. Wise, is directly applicable to the case
before us, and must govern it. There, the fund was given ab-
solutely to the testator’s daughter, Sarah, with a limitation
over, in the event of her dying unmarried, to the children of
her sister, Elizabeth. The legacy given to the children as a
class, was necessarily executory and contingent, and yet it was
held, that each c¢hild took such an interest in it, that upon his
or her death, before the contingent event happened, it devoly-
ed upon his or her representative. It is not stated whether
either of the children who died, was born after the death of
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the testator, but we do not think that would make any differ-
ence. - We have seen that it would not, in the bequest of a
remainder to the children of a certain person after the death
of a legatee for life. . Such after-born children, as much an-
swer the description as any others; and the construction which
gives the interest in the executory bequest to the personal rep-
resentatives of those who die before the contingency happens,
will always tend to secure such interests to the issue of such
deceased children, should they leave -any, and thus carry out
more completely the beneficent intention of the testator to-
wards the family of him or her, to whose children the bequest
is made.

It is to be further remarked in favor of this construction,
that if the deceased children should have died intestate, leav-
ing no issue and no debts to be paid, the other children would,
as next of kin, be entitled to claim from the representative the
share assigned to such deceased child, so that in most cases
the result would be nearly the same, whether the executory
interest go to the representative of the deceased child or not.
Our conclusion then, in the case before us is, that upon' the
death of Willis Sanderlin without leaving any lawful heirs of
his body, the slaves bequeathed to him, with their inerease,
went to the administrators of the children of W. W: Sander-
lin and Maxcy Sanderlin, who had died in the life time of the
said Willis Sanderlin, as well as to those who were living at
his death. The judgment of nonsuit given in the Court below,
must therefore be reversed ; and according to the case agreed,
judgment must be entered for the plaintiff' in this Court.

Judgment reversed.

RUFUS STAMPS AND WIFE vs. SAMUEL MOORE, ADM'R.

An Executor in Virginia, has no right to assent to a legacy when the property is
situated in this State, without making probate, and taking letters testamentary
in our courts.
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Tuis was an action of pETINUE, tried before his Honor Judge
Bamnzey, at the Fall Term, 1854, of Caswell Superior Court.

The action was brought for certain slaves bequeathed to the
plaintiffs in the will of Alexander Moore, of Halifax county,
in the State of Virginia, The slaves in question, at the time
of the making of this will, and, afterwards, till the testator’s
death, and since that time, up to the bringing of this suit, were
in the county of Caswell, in this State, in the possession of de-
fendant or his intestate, and never were in the possession of
the executor of Alexander Moore.

The deposition of the executor was offered to prove that he
had assented to the legacy of the plaintiffs: the defendant de-
nied that-such assent was proved by the deposition, but insist-
ed that if such were its effect, that an assent could not be
given by an executor residing in Virginia, under a will there
proven, and not proven in North Carolina, the property being
in this State. The question of law was reserved by the Court
with the consent of the parties, with leave to enter a nonsnit
in case his Honor should be of opinion against the plaintiff,
on the question reserved.

Verdict for the plaintiffs.

Afterwards, upon consideration of the question reserved, Lis
Honor being of opinion with the defendant, set aside the ver-
dict and ordered a nonsuit. Plantiffs appealed.

Norwood, for the plaintiffs.
Morehead, for the defendant.

Prarsow, J. One domiciled in the State of Virginia, dies
there, leaving a will, appointing an executor who makes pro-
bate of the will and takes letters testamentary in pursuance
of the law of that State. Does his assent vest the legal title
in a legatee in reference to property, which before, and at the
death of the testator, was sitnate in this State? Story’s ¢ Con-
flict of laws,” sec. 518 : “It has hence become a general doc-
trine of the common law, recognised both in England and
Aumeriea, that no suit can be brought by or against any foreign
executor or administrator in the courts of the country in vir-

6
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tue of his foreign letters testamentary or of administration.
But new letters of administration must be taken out, and new
security given according to the general rules of law prescribed
in the country where the suit is brought.  The right of the
foreign executor or administrator to take out such new admin-
istration, is usnally admitted, as a matter of course, unless
some special reasons intervene; and the new administration
is treated as merely ancillary or auxiliary to the original for-
eign administration, so far as regards the collection of the
effects and the proper distribution of them. Still, however,
the new administration is made subservient to the rights of
creditors, legatees and distributees resident within the country,
and the residuum is transmissible to the foreign country only,
when the final account has been settled in the proper domes-
tic tribunal upon the equitable principles adopted in its laws.”

The same doctrine is held in Hyman v. Gaskins, 5 Ired.,
267, and in Alwaney v. Powell, decided at this term, (see Eq.
No.) where the subject is fully discussed, so as to make it un-
necessary to repeat it.

The result is this : the executor in Virginia could not main-
tain a suit in this State, for the slaves alleged to be detained,
without making probate and taking letters- testamentary in
the proper: court of this State; consequently, he cannot, by
hig “ assent,” confer upon a legatee a right to do that which
he conld not do himself.

Creditors in this State would have no protection, if it was
in the power of an executor in Virginia to assent to a legacy
of property situate here, so as to vest the legal estate in the
legatee: Nor would legatees be able to enforce their rights to
an abatement pro rata if the estate should not be sufficient to
satisfy the debts and leave enough for the payment of legacies.

We put our decision upon the ground that an executor in
Virginia has no right to assent to a legacy when the property
is sitwate in this State, without making probate and taking
letters testamentary in our courts; and for that reason do not
advert to the fact that the executor in Virginia, according to
the proofs, never did assent. He says, in his deposition, that
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he would have assented to the legacy, but for the fact, that he
never considered that he, as an executor in Virginia, had any
thing to do with property in North Carolina.

This conclusion of his, as we have seen, is fully supported
by the authorities.

Judgment affirmed.
Per Curiam.

STATE vs. WILLIS HESTER.

Where notice was given to a prisoner in close custody, four days before the trial,
to produce a certain paper which -was traced to his possession, his residence
being only four and a half miles distant when he received the notice ; Held that
this was sufficient to authorise the admission of secondary proof.

‘Where two of the jurors charged in a capital case left the rest of the jury for
fifteen or twenty minutes, but did not speak to any one about the prisoner or
his trial, nor hear any one speak of them, the Court below having refused a
new trial on the facts, Held that this Court will not award & venire de novo for
the same causes of exception.

The act of 1852, concerning the stealing of slaves, is not a repeal of the 10th
section of the 34 ch. Rev. Stat., on that subject.

Tais was an mvprorMeNT for stealing a slave, tried before his
Honor Judge Bamwry, at the Fall Term, 1854, of Chatham
Superior Court.

The defendant was found guilty by the jury, and a rule was
obtained for a ventre de novo, which was discharged, and the
defendant appealed. Two grounds of exception are stated in
the bill sent up.

1st. Because secondary evidence of the contents of two bille
of sale, given by the defendant to one Martin Rippey, was
admitted without sufficient notice to the defendants to produce
the originals. The facts in relation to this point are fully
stated in the epinion of the Court.

2nd. Because there was a separation of the jury between
the time of their being impanneled and the rendition of their
verdict.
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It appeared that two of the jurors ate supper alone, and
were separated from thie remainder of the panel, who were in
a room above the supper room, for fifteen or twenty minutes:
it also appeared that these two jurors left the supper room
separately, and were apart for about five minutes: and that
several of the persons who had come with the prisoner from
Orange county, as a guard and as witnesses sat at the table
with these jurors, but they did not speak to any one, nor did
any one speak to them, or in their presence, about the prisoner
or his case. The officer, in charge of the jury, stated in an
affidavit, that this separation was entirely accidental; that
after the jury had taken their seats at the table, on the occa-
sion referred to, the door was opened, and finding that other
persons were admitted, he directed the jury to retire and went
out with them in a body, supposing that all were with him,
but after getting to the room which they occupied, he found
that the two, above mentioned, were absent; and he immedi-
diately went in pursuit of them and brought them to the room
with the others. The jurors themselves were sworn, and made
oath substantially to the foregoing facts. Upon consideration
of these causes of exception, his ITonor refused a new trial,
and the defendant appealed to the Supreme Court.

Attorney General, for the State.
Norwood, J. II. Bryan
Pﬁillijps, and Twrne;, } for the defendant.

Baree, J. The prisoner was found guilty at the last Term
of the Superior Court for the county of Chatham, upon a bill
of indictment, containing several counts charging him with
stealing a slave named Dick, the property of John U. Kirk-
land. His counsel filed a bill of exceptions for two errors
alleged to have been committed on the trial by the presiding
Judge, which upon his appeal are brought before us for our
determination.

The first supposed error relates to the notice to produce the
bills of sale, which were shown to have been in the prisoner’s
possession, and which notice, it is contended, was not given to
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him in proper time. The rule in such cases is, that notice
must be given in a reasonable time ; but what shall be deemed
a reasonable time, must depend on the circumstances of each
particular case. Roscoe’s Crim. Ev. 11, and the cases there.
cited. The object of the notice being, not to compel the party
to produce the papers, for that the Court has no right to do,
but to enable him, by having them ready, to protect himself
against the possible falsity of the secondary evidence ; the
inquiry in each case must be, did he have time, under all the
circumstances with. which be was surrounded, to procure the
papers and have them ready at his trial: The answer will
depend upon the proof, as to the extent and efficiency of the
means which he can command within a given time, for the
accomplishment of the desired object. ‘

In the case now under consideration, the bill of indietment
was found and the prisoner arraigned at the September Term
of 1854, of Orange Superior Court, which commenced on the
11th day of that month. The transeript of the record before
us, does not show on what day of the Term, the plea of not guilty
was entered, and issue joined between the prisoner and the
State. Supposing it to have been on the first day of the Term,
that was the earliest day on which notice could have been
served, because until that time there was no judicial certainty
that any trial would take place. If a trial was to be had at
that Term, as the prisoner had a right to insist, a notice served
on that day must have been deemed suflicient ; but it was not
served until three days afterwards, to wit, on the 14th; a de-
lay which might have prevented the State from giving the
secondary evidence at that Term. The prisoner, however, for
good cause shown, declined a trial in Orange county, and re-
moved his cause to the adjoining County of Chatham, where
he was tried on the 19th day of the same month. Whether
the notice which he received on the 14th, would have been
sufficient for his trial in Chatham, is unnecessary for us to
decide, as the Solicitor, out of abundant caution, after the
order for removal was made, caused another notice to be served
the next day, with direct reference to the trial in the latter
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County: 'That notice, we think, was given in sufficient time.
The papers must, in the absence of proof* to the contrary, be
supposed to have been in the prisoner’s possession, about his
person, or at his dwelling house. e has a right to-the sup-
position that they were at the latter place, which is four and a
half miles from the jail where he was confined ; he could not
go and fetch them himself, becanse the law required that he
should be kept in close custody ; he must therefore, of neces-
sity, have used other means to procure the papers, or it must
be ruled that in capital cases, where the party is not entitled
to bail, the State can never give secondary evidence of papers
which the prisoner chooses to withhold. We think that the
time which intervened between the service of the second no-
tice on Friday and the Monday following, when the prisoner
was removed from the eounty, was amply sufficient for him to
have sent for the papers, through the agency of some relation
or friend ; and we think further, that if no person would under-
take the agency voluntarily, the Court would, upon a proper
application, have made an order npon one of its officers to get
the papers and hand them to the prisoner. If he should, under
such cireumstances, have failed to procure the papers, it would
no doubt have been good ground for a continuance of this
cause ?

The second error assigned in the bill of exceptions is the
the ruling of the Judge upon the effect of the separation of
two of the jurors from their fellows, after they were charged
with the prisoner’s case, and before their verdict was rendered.
The question raised by this exception we cannot now consider
or treat as an open one; since the cases of the State v. Meller,
2 Dev. and Bat. Rep. 500, and State v. Tilghman, 11 Ired.
Rep. 513, where the subject was so fnlly and elaborately dis-
cussed and decided against the prisoner, we must regard it as
definitively settled, that the question is one addressed to the
sound discretion of ‘the Judge who presided on the trial, and
is not the subject of an appeal to this Court.

In the event of the application for a new trial being unsue-
cessful, as it has been, the prisoner’s counsel have submitted a
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motion here, in arrest of the judgment. The ground of the
motion is, that the 10th sec. of the 34th chap. of the Revised
Statutes upon which some of the counts of the indictment are
framed, has been repealed by the 87th chapter of the Act of
1852, entitled “ An Act to prevent the stealing, taking, or
conveying away of slaves,” and that the latter Act is so un-
meaning that no judgment can be pronounced upon either of
the counts founded on it.

‘We admit that owing, as we suppose, to a mistake in enrol-
ling the Act, it is difficult to put a sensible construction upon
it; but we do not think that it repeals the former Act, or at
all affects any indictment framed upon it. The latter was
manifestly intended to be an addition to, and not to supersede,
the former act. It was intended to embrace cases which were
supposed not to be within the provisions of the formed, to wit,
cases where the owner was not in the actunal or constructive
possession of the slave at thie time when he was stolen, &ec.,
or where some other person was in possession of such slave at
that time. It was also intended by the second section to sim-
plify the indictment in such cases by making it unnecessary to
set out, or aver how, or with whom, was the possession, direc-
tion or control of the slave, at the time of the commission of
the offence. There is no.clause in the latter Act repealing the
former ; nor, indeed, is there any reference to it in any way :
Lence, we conclude, that the two Acts may well stand together;
and that consequently, the latter is not an implied repeal of
the former. The counts framed upon the former, or at least
some of them, are clearly good, as will be seen by reference
to the opinion of this Court in the State v. Williams, 9 Ired.
Rep. 140, and any one good count will sustain the judgment.
State v. McCanless, 9 Ired. Rep. 375. The motion in arrest is
therefore overruled.

It must be certified to the Court below, that there is no error
in the record.

Judgment affirmed.
Per Curiam.
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DOE ON DEMISE OF JOHN WARD vs. WILLIE HATLEY.

To supply the loss of a deed under the Act of 1830, in relation to the destruc-
tion of the records of Hertford county, proof that a deed had been seen by
several persons and copied by one of the witnesses, having in it the names of
several creeks; but in what connection was not remembered, also calling for
the lands of three individuals, but such proof not establishing any course or dis-
tance, nor whether the deed had a seal or whether the word Aeirs was in it, is
not sufficient for the purpose intended.

Action of BfEeTMENT, tried before his Honor Judge Erus,
at the Special Term of Stanly Superior Court, June, 1854.

The lessor of the plaintiff gave in evidence a State Grant
issued in 1795, for 17,830 acres to William Moore and Thomas
Carson: A deed from Moore to Carson for all his interest,
and the will of said Carson appointing his son John K. Carson
his executor, with power to sell the land : He then pat in the
will of Doctor Thornton of Washington City, devising the
land to his wife, Anna Maria and another, and appointing her
(Mrs. Thornton) his executrix, with power to sell the same:
also a deed from Mrs. Anna Maria Thornton to one Adderton
and others, and from them to the lessors of the plaintiff:
Evidence was given, tending to show, that the land in contro-
versy was included in these conveyances.

Thomas Carson died in 1804, and Dr. Thornton in 1818.
To establish title from Thomas Carson to Dr. Thornton, plain-
tiffs alleged that a deed had been executed to him by John K.
Carson under the power in his father’s will, and that the same
had been destroyed by fire in the burning of Montgomery
Court House, in 1843, and proposed to supply the deficiency
under authority of the Act of Assembly passed in relation to
the Court House in Hertford, and by another Act made to ap-
ply to Montgomery. The proper foundation for admission of
secondary evidence, to prove the existence of the deed in ques-
tion being made, the following testimony was adduced:

Mr. Martin, swore that he was clerk of Montgomery Coun-
ty Court in 1824, when the IHonorable John Culpepper, then
a member of Congress, as agent of Mrs. Thornton, had a deed
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proved in Court, from a man by the name of Carson to Doctor
Thornton: it was duly proved and certified, and ordered to
be registered and then returned to the said Culpepper: That
he did not know what Carson made the deed, nor the bound-
aries. IHe remembered thatit contained several large tracts
in the western part of Montgomery county : that Long Creek,
Bear Creek, Mountain Creek, Ugly Creek and Rocky River,
were mentioned in it in some connection ; as to what that was,
he was unable to say. Ile did not remember the considera-
tion of the deed: nor whether the word *‘lieirs” was named
in it: nor whether it had a seal, but thought it was in the
usual form ; that he saw nothing to make him think otherwise.
He further testified, that all the books and papers of the Re-
gister’s office were burned with the court house of Mont-
gomery, in 1843,

Lally’s evidence was substantially the same.

One Knight, swore that he was a deputy in the Register’s
office in Montgomery, and made a copy of a deed from one
Carson to Wm. Thornton for Col. Barringer, the Attorney of
Mrs. Thornton : that it was for a large tract of land, in several
tracts, in the western part of Montgomery connty, and refer-
red to, and recited grants to Moore and Carson: e did not
remember the numbers nor in what connection the deed refer-
red to the grants to Moore and Carson: nor the given name
of Carson. Long Creek, Bear Creck, Mountain Creek, Ugly
Creek and Rocky River, were named in it; also the lands of
Barney Dunn, George Whitley and one Udy, but did not
recollect in what connection : that lie did not remember the
boundaries of the lands set forth in the deed, nor the descrip-
tion thereof : nor in what direction the lines of the survey ran;
nor their length, nor the precise guantity of land specified.
He did not remember whether a consideration was stated or
whether there was a seal. The deed appeared to be in the
usnal form.

It appeared from other testimony, that Dr. Thornton had
come into the State in 1805, soon after Carson’s death, and
remained several days near the lands in question, making
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claim to them, and from that time they were ealled “Thornton’s
lands.” It appeared from the face of the grant to Moore and
Carson, that the land is described as lying in the fork of Rocky
River and Long Creek and Bear Creek, “ beginning at a red
oak, near Conrad Woody’s land, on the waters of Bear Creek.”
One of the lines crosses ‘ Bear Creek,” and runs to a stake
in-Barnydun’s line; with it south 52 poles to a large pop-
lar, his corner in Cobble’s line, &e.” The fourth eall after this
is for a hickory, George Whitley’s corner.

‘The plaintiff’s counsel contended, that from the evidence,
aided by the provisions of the Act passed on the subject, the
jury should infer that there was a deed from John K. Carson
to William Thornton, and that enough appeared from the evi-
dence to enable them to locate the land, and to identify it as
that mentioned in plaintiff’s declaration.

His Honor charged the jury that there was no evidence that
a deed was ever made from John K. Carson, as executor, to
William Thornton, and that the contents of the deed relied on,
did not sufficiently appear, to enable the Court to say that it
was such a deed as would convey the land, or to tell the jury
what were the boundaries specified in it, so that they could
ascertain where the land was located ; and for these reasons
the plaintiff was not entitled to reecover.

Verdict for defendant. Rule for a wenire de novo. Rule
discharged. Judgment and appeal.

Mendenhall and J. H, Bryan and Moore, for plaintiff.
Ashe, for defendant.

Barrie, J. The defect which the lessors of the plaintiff
admit that there is in their chain of title, their counsel contend
is supplied by the testimony of the witnesses.Martin, Lilly and
Knight, aided by the 4th section of the Act of 1830, chap. 68,
entitled “ An Act for the relief of such persons as may suffer
from the destruction of the records of Hertford county, occa-
sioned by the burning of the court house and clerk’s office of
said county,” the provisions of which were, by the Act of 1844,
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chap. 53, extended to the eounty of Montgomery, whose court
house had then been recently burnt also.

We have given to the arguments of the counsel all the con-
sideration in our power, without being able to come to the
conclusion to which they have endeavored to bring us. If we
admit every thing else for which they contend, there remains
still a total want of proof as to the boundaries of the deed
which they seek to establish. Two of the witnesses only, to
wit, Lilly and Knight, profess to have any reeollection of the
contents of the deed, and they both say, expressly and dis-
tinctly, that they do not remember the boundaries set forth in
it. They say they remember the names of certain rivers and
creeks, and of certain men, but in what eonnection they occur
they cannot recollect. Surely, no Court en earth, counld tell a
jury what were the boundaries of sueh a deed, and it is very
certain that no jury could find where they were from such a
description. Nor is the defect aided in the least by the section
of the Act to which the counsel refer. That section provides,
“that any person likely to be injured by the loss of his deed in
the fire which consumed the court house, and who shall be
desirous of establishing the same, shall proceed, after giving
thirty days notice to all parties whose lands may join in any
manuer, the land, the metes and boundaries of which are about
to be established, to take the testimony of one or more credible
witnesses, and to call upon a processioner or other lawful sur-
veyor, to go upon the land and aseertain the metes and bound-
aries and the nomber of poles contained in each line; and
such processioner or surveyor is hereby reqnired to file a cer-
tificate and plat of said land in the next succeeding County
Court, setting forth the name of the claimant, on what water
courses the land lies, what is the pumber of aeres, the eorners
and the number of poles in each line ; and such eertifieate and
plat shall be recorded by the clerk, and shall, as to the parties
-‘who have had notice of such survey, liave the same faith, va-
lidity and effect, as the original deed wounld have had.,” Then
follows a proviso as to what shall be done in case a line is dis-
puted ; and the next succeeding section provides what shall
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be done when the correetness of the copy of the deed which
is to be established, is called into question.

We are at a loss to conceive how the lessors of the plaintiff
can avail themselves of the benefit of these sections without
acting in accordance with their requisitions. DBut even sup-
posing that they can, and by. the spirit of the Act, they are
allowed to proceed upon less testimony, in proving their lost
deed, than would be required of them under other cicumstan-
ces, still, they must furnish the Court and jury with some evi-
dence of the boundaries of the land described in their deed.
One of the witnesses testified that he ¢ did not remember the
boundaries named in it.; he recollected that it contained sever-
al large tracts of land .in the western part of Montgomery;
that Long Creek, Bear Creek, Mountain Creek, Ugly Creek,
and Rocky River, were mentioned in it in some connection, as
to which he was unable to say.” The other witness stated that
“in it (i. e. the deed) Long Creek, Bear Creek, Mountain
Creek, Ugly Creek and Rocky River were named, as well as
the lands of Barney Dunn, George Whitley and Udy, but did
not recollect in what connection; that he did not remember
the boundaries of the land set forth in the deed, nor the descrip-
tion thereof, nor in what direction the lines of the survey run,
nor their length, nor anything relating to their boundary ; nor
did he remember the precise quantity of the land specified.”

These are the only witnesses who profess to testify as to the
description of the land contained in the deed, and we feel our-
selves bound to say that they furnish-no evidence of what the
boundaries were, and this total defect of testimony is not aided
in the least by any recitals in the wills of either Carson or Dr.
Thornton. Oun that account alone, the Judge was justified in
telling the jury that the lessors of the plaintiff were not enti-
tled to recover.

Judgment affirmed.
Per Curiam.
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DANIEL MORRIS vs. WILLIAM HAYES.

The possession of one tract of land is no possession of another adjoining, the two
being held by the same individual under different titles.

Making pole bridges over a ditch on the side of a public road for driving cattle into
a tract of swamp land, and the ranging of cattle on the same, and occasionally
cutting a few timber trees, is not such a possession as will maintain the action
of trespass.

‘Where one not having title, drives the hands of another, who has no title, off of
Jand from where they are working, (except one who remains at another place
on the land to take care of the tools,) and the former continues at the spot
where he had found the hands, and afterwards the owner of the hands returns
and finds the plaintiff still on the land where he had been left, and makes his
hands resume their work in defiance of the remonstrances of the plaintiff, this
is no such possession as will sustain ihe plaintifi’s action of irespass.

TrESPASS quare clausum fregit, tried before his Honor Judge
Dicx, at the Fall Term, 1854, of Ilertford Superior Court.

The plaintiff read in eviderce a deed to him from Kinsey
Jordan, dated in 1831, for two hundred acres of land, embracing
the locus <n quo : and showed that for forty years lie had held
and enjoyed, under an undisputed title, a tract of land, adjoin-
ing that contained in the Jordan decd. He further showed,
that these two tracts adjoined another tract belonging to the
defendant, and formed a part of its boundaries. The plaintiff
had no distinet actual possession of the 200 acre tract by cul-
tivation or residence, it being wholly swamp or pocosin land,
though ever since the date of the deed from Jordan, he had
used it as a range for his cattle, and had built several pole
bridges across the ditch on the side of the public road which
passed through it, and had also, occasionally got timber upon
it. I'rom these facts the plaintiff insisted that he was in pos-
session of the Jordan tract including the locus in quo.

The plaintiff also adduced as evidence the Act of Assembly
passed in consequence of the burning of the court house of
Hertford county, and contended that the true construction of
that Act gave him such possession of this tract, as would ena-
ble plaintiff to maintain this action. From the following facts,
the plaintiff also contended, that he had an actnal possession
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of the locus in quo which would enable him to sustain Tres-
pass.

When the plaintiff heard that the hands of the defendant
were at work on the Jordan tract, he went to them in the
swamp, and drove them into the public road which ran through
the swamp. The defendant’s hands carried with them their
tools, which they deposited in the road, and left one of their
number in charge of them, while the remainder went off of
the land ; shortly after, they returned to the place where they
had been at work, accompanied by the defendant, and where
the plaintiff still was. IHere the hands, against the commands
and remonstrances of the plaintiff, were made to resume their
work. Both plaintiff and defendant then left the premises,
and this suit was then brought.

A verdiet was entered in favor of the plaintiff with leave
to set it aside, and enter a nonsuit if the Court should be of
opinion against the plaintiff upon the foregoing case, and after-
wards the Coart being of opinion against the plaintiff on the
questions of law reserved in pursuance of the agreement, set
aside the verdict and ordered a nonsuit : from which judgment
the plaintiff appealed.

Smith and Winston, Jr., for the plaintiff.
Moore,, for the defendant.

Nasn, C. J. The question referred to this Court, is, did
the plaintiff in the trial below, show such a possession of the
docus in quo, as to enable him to maintain this action? The
plaintiff claimed title to two coterminous tracts of land: he
showed a good title to one, on which he lived and cultivated,
and a deed of conveyance, in fee simple, from one Jordan to
the other tract for two hundred acres of land, on which the
said trespass was committed. The defendant has no title to
the locus in quo. Several points were made by the plaintiff’s
counsel in the argument here. The first was, that under the
private Aect of ’30-'31, his title under the Jordan deed, was
complete. It is a sufficient answer to say that deed has no
recitals to be verified by its execution. The construction and
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operation of that Act has been discussed, this term of the
Court, in other cases; and we do not deem it necessary to en-
ter into it here.

The conveyance from Jordan to the plaintiff, is a simple
deed without marks and boundaries, and the case states there
is no marked line between the land of the defendant and that
of the two hundred acre tract. The second position taken by
the plaintiff, is, that the possession of the tract on which the
plaintiff lived, gave him under the Jordan deed, the construc-
tive possession of the two hundred acre tract, which is suffi-
cient to maintain trespass against a wrong-doer; and to sup-
port this position, we are referred to the case of Carson v.
Burnett, 1 Dev. and Bat. 546. This case does not bear out the
plaintiff’s claim: it is rather an aunthority against him. It
decides, that when a man holds two tracts of land, under dif-
ferent titles and different boundaries, the actual possession of
one of the tracts is not the actual possession of the other. In
the case before us, it will be seen, that the plaintiff had no
actual possession of the Jordan tract.

The third point is, that the plaintiff had the actual posses-
sion of the Jordan tract, and if his title had not ripened into
an indefeasible one by actual possession for seven years, yet
he had a possession sufficient to sustain an action of trespass
against a wrong-doer. For this we are referred to the leading
case of Myrick v. Bishop, 1 Hawks, 485, In that case the
plaintiff exhibited a deed for the land on which the trespass
was committed and an actual possession of part, but not for
seven years: the Court decide that his acfual possession ex-
tended to all the land embraced within his deed, there being
no adverse possession in any part. What constitutes an actual
possession of land, so as to sustain an action of trespass, is so
fully stated in the case of Loftin v. Cobb, 1 Jones’ R. 406, that
we do not deem it necessary to minutely review the cases to
which we have been referred ; they are all, with a few excep-
tions, reviewed and commented on in that case. Some few of
them, we shall call attention to, as more peculiarly applica-
ble to this case. In Williams v. Buchanan, 1 Ire. 535, the
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Court decide that “ possession of land, is denoted by the exer-
cise of acts of dominion over it, in making the ordinary use, and
taking the ordinary profits of which it is susceptible in its
present state, suckh acts to be so repeated as to show that.they
are done in the character of owner, and not of an occasional
trespasser. In Andrews v. Mulford, 1 Hay. 811, the Court
say, that putting cattle to range on land is not taking posses-
sion. And in Grant v. Winborne, 2 Hay. 56, the Court de-
cide, that feeding cattle and hogs, or building hog-pens, or
cutting wood from off the land, may -be done so secretly, as
that the neighborhood may not take notice of it, and if they
should, such facts do not prove an adwerse claim, as alb these
are but acts of trespass. In Glreen v. Ilarman, 4 Dev. 188,
the Court intimate the opinion, that making turpentine as
practiced on lands fitted for it, would be a sufficient posses-
sion for the reasons therein stated. ¢ That it does not consist
in single acts of trespass, like cutting down trees and carry-
ing them away.”

The case cxpressly states that no possession by residence
or cultivation of the two hundred -acre tract was shown
by the plaintiff, it being wholly swamp pocosin land. .-The
plaintiff relies, however, upon the principle, that Le made
such use of the ‘Jand, as from its nature, being pocosin
land, it was susceptible of; and upon the fact, that he had
thrown bridges across the ditches of the public road, which
rans throngh the land at different places, to enable his cattle
to pass over into the swamp, which they did, and kaed also
oceasionally got timber wpon it. We have seen that neither
of these acts, in themselves, constitutes such a possession’in
the absence of a title, as will support an-action for a tréspass:
that the depasturing of the cattle will not answer, neither will
the cutting the timber occasionally, as stated in the case..

Bat it is said that when the plaintiff went upon the premises
and ordered off the workmen of the defendant, that they all,
with their tools, went into the public highway, and hewas
then in the pedis positio of the land covered by his Jordan
deed. We do not concur in this proposition. The servants of
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the defendant did, upon the command of the plaintiff, leave
the spot where they had been working, and went into the pub-
lic highway ; but they there deposited their tools and left one
of their number in charge of them, the rest went to the defend-
ant, who soon returned with them, and by his direction went
anto the locus in quo, and recommenced their work against the
express remoustrance of the plaintiff. From the circum-
stances stated, the defendant, by his servants, were in the
actual possession of the land when the plaintiff went upon it.
The leaving of the premises by the servants, and their imme-
diate return, accompanied by the defendant, was one continu-
ous act. The workmnen left their work, with an evident asni-
mus revertendi, and when the plaintiff went off the premises,
he left the defendant in the actual possession. If the plaintiff
can maintain this action, then certainly the defendant can
maintain a similar one against him, for going on the land and
ordering his servants off' ; neither party had such possession as
would support an action of trespass. The plaintifi’ had not
acquired any legal title to the two hundred acre tract, and the
acts set forth do not amount to a possession ; they arc inere
acts of trespass. The case states there are no courses or dis-
tances in the deed to the plaintiff, which called for the lines
of Sharp’s deed to the defendant, nor in that of the defendant
which called for the lines of the plaintiff, nor were there any
maried lines. It farther states, that the deed from Sharp to
the defendant described it as meeting the lines of the cultiva-
ted tract of the plaintiff, and as running along his line through
a pocosin to Chowan river. The plaintiff contends that this
is an acknowledgment on the part of the defendant, that the
line in the plat running due east from the south-east corner of
the plaintiff’s cultivated land through the pocosin, was the
southiern boundary of the two hundred acre tract, and that this
latter tract lLelonged to the plaintiff. We do not see how
this fact betters the plaintiff’s claim. The admission by the
defendant counld not confer a title npon the plaintiff, and the
case expressly states that the plaintiff ’s title under the Jordan
deed, had not ripened into full title, by a seven years’ posses-
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sion ; neither could that deed to the defendant, establish the
boundary of the Jordan tract, but simply acted as a declara-
tion where his line was, or ought to be, for it is admitted there
is no marked line there. Admit all, however, that the plain-
tiff asks upon this point, still the question remains upon which
the action rests: had the plaintiff such a possession as will
sustain an action of trespass against a mere wrong-doer? We
think not.

There is 00 error in the judgment below,
and it is affirmed.
Per Curiam.

BANK OF CAPE FEAR wvs. A. J. STAFFORD.

‘Where a writ is issued against three, two of whom were in one county and the
third in another county, in which laiter county the judgment is rendered, Held
that in the absence of special instructions, the clerk may issue an execution
to either county.

An allegation in a sci. fa., that the clerk failed to issue an execution to one county
when he had an option to issue to one of two counties, will not justify an
amersement under the Act of 1850.

Avrrrar from an AMersEMENT against the Clerk of Forsyth
County Court, under the Act of 1850, rendered at the Supe-
rior Court of that connty, at Fall Term, 1854, his Honor Judge
Barmry, presiding

The case was brought from the County Court by appeal.
The following is the record made of the motion to amerse in
that Court, viz:

«It appearing to the satisfaction of the Court that the Pre-
sident, Directors and Co., of the Bank of Cape Fear at Sep-
tember Term, 1852, of this Court, recovered judgment against
I. G. Lash, Jesse Austin and George Austin, for the sum of
$107 11, of which sum §100 70 is principal money and his
costs of suit, and that A. J. Stafford, the clerk of this court,
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failed to issue an execution to the county of Ashe, the place
of residence of the defendant, but improperly issued an execu-
tion to the county of Davie; and further, that he failed to
enter upon record the day of issuing the said execution—It
is therefore considered, and adjudged by the Court, that the
said A. J. Stafford be amersed in the sum of $100, and that
the plaintiff’ have execution therefor nise cousae.”

A scire facias reciting this record verbatim, issned to the
defendant to show cause why the said amersement should not
be made absolute, and why execution should not issue thereon.
The County Court adjudged for the plaintiff, and the defen-
dant appealed.

Upon the allegations contained in this record, a motion was
made in the Superior for judgment and execution, when
the following facts also were made to appear to the Court:
I. G. Lash, one of the defendants, lived in the county of
Forsyth, and the other two (the Austins) lived in Ashe. The
only writ in the original case, was one issaed against the par-
ties directed to the sheriff of Ashe, and service was acknowl-
edged by Lash, George Austin and Jesse Austin.  An execu-
tion was issued to Davie county, on which was endorsed the
date of its issning, but no stich entry was made on a court
docket. No special instruction was given to the clerk. Nei-
ther of the defendants had property in Davie county.

Upon consideration of this case, his Honor gave judgment
against the defendant, who appealed to this Court.

No counsel appeared in this Court for the plaintiff.

A iller and Morelead, for the defendant.

Puarson, J. The Act of 1850, chap. 17, makes it the duty
of the clerks of the County and Superior Courts, “ {0 dssue
executions on all judgments rendered in their Courts, unless
otherwise directed by the plaintiff, within six weeks of (after)
the rendition of such judgment, and to endorse wpon the record
the date of such issuing:” and for failure to comply with z4e
requirements of the Act, subjects the clerk to an amersement
of $100, and to an action for damages.
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This statute is highly penal, and must be construed strictly;
by which is meant, not an adherence to the very letter, but that
no intendment or inference can be made to supply an omission,
or aid the generality of the language used.

In regard to the execntion issued to the county-of Davie,
to say that it is a compliance with one of the requirements of
the Act wounld be “sticking to the letter.”” There was no
more reason for issuing the execution to that county, than to
any other county in the &tate. The judgment was not ren-
dered in that. county ; neither of the defendants lived there,
or had any property there: so the defendant can take no ben-
efit from the fact that he did issue this execution. But, on the
other hand, he ought not to be prejudiced for doing so. He
attempted to do his duty, but made a mistake : which certainly
is no worse (even if it be as bad) than if he had wholly neg-
lected his duty, and had issued no execution at all.. This cir-
cumstance, therefore, may be put out of the case.

We are satisfied that the requirement to “endorse on the
record the date of the issuing,” means that the entry should
be made on the “execution docket,” and is not complied with
by an entry on the execution. If a sheriff failed to return an
exccution, the plaintiff, in order to amerse him, had to rely
on the affidavit of the clerk to prove that an execution had
been issued, and in time to be served. In many cases, the
clerk’s recollection did not enable him to prove these facts
satisfactorily, and it was thought best to provide higher evi-
dence by requiring the clerk, when he issued an execution, to
put the date of “such issning” upon the “record.” It will be
seen at once that this purpose of the Statute is not effected by
making the entry upon the execution : if the sheriff returns
it there is no cause of complaint: if he fails to do so, there is
no proof but the “slippery memory” of the clerk. We have no
doubt the defendant, and many other clerks, have fallen into
this error by not adverting to the object of the Statute ;- being
misled by the fact, that they are required to enter upon * pro-
cess” the day it issues, and that sheriffs are required to endorse
upen all writs “when they came to hand.” The clerk of this
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Court, who is a gentleman of much experience, informs us,
that although the Aect did not apply to him, yet in endeavor-
ing to conform to it he has committed the same mistake.

As the execution to Davie, upon which this entry was made,
was of no force or effect, a failure to endorse on the record
the date of its issuing can make no sort of differénce ; it wonld
be “sticking to the letter,” to hold that a clerk was liable to
amersement for not entering upon the record the day he issued
an execution that was of no aceount ; so that this circumstance
may also be put out of the case.

The question 'then is this: the judgment was rendered in
Forsyth; one of the defendants resided in that county: the
other two defendants resided in Ashe, and the writ issued to
that county: is the clerk liable to an awmersement for not issu-
ing an execution to Ashe?

It may be remarked that although no writ issued to the
county of Forsyth, where the defendant Lash resided, yet one
ought to have issued in order to give the county of For-
syth-jurisdiction : for the plaintiff,-being a corporation, had no
locality; and it was the residence of Lash alone, that gave that
county jurisdiction : Suppose-he had a right to waive the ne-
eessity of a writ and to accept service of the writ directed to
Ashe, still the defendant:cannot be prejudiced, becanse there
was, in fact, no writ to. Forsyth.

The clerk is required to ¢ issue an execution;” but the
Statute is silent as to the county to which it must be-issned. In
this it differs from the statute comcerning bail, which requires
the plaintiff to-cause a ca. sa. to be issued against the princi-
pal “ to the proper county,” that is, the county of ‘his residence,
which is taken préma facia, to be the county to which the pro-
cess, under which he was arrested was directed. We can, there-
fore, see nothing by which itis made the duty of a clerk to-take
upon himself the responsibility of deciding which is the pro-
per county to which execntion shounld be issued ; unless all the
defendants reside and have property in the county where the
Judgment is rendered, this is a question-of no little difficalty :
the analogy-of a ca. sa. to charge bail, will not solve it; because
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there the .object is to take the body » but in an execution the
object is to find property: A man may bein oné county and
have his property in another: or he may own property in sev-
eral counties: or if there be several defendants, they may
reside and own property in several counties : Are we at liberty
in the construction of a penal Statute, by intendment or infer-
ence, to supply this omission and aid the generality of the lan-
guage used ¥ We think not: if thereby the responsibility of
deciding which is the proper county, is to be put on the clerk
and are inclined to the opinion that a clerk will protect him-
gelf from amersement by issuing an execution to his own
county in the absence of special directions from the plaintiff.
We do not, however, feel at liberty to conclude the guestion
by so deciding in the present case; because it is not necessary
to put the decision on that ground alone, inasmuch as there
are other facts connected with it, so as to put the question be-
yond doubt. Our clerk informs us, that in the absence of in-
structions, he always issues the.execation to the county from
which the case is sent, without reference to the county to
which the process issued.

Let it be assumed, for the sake of argument, that the defend-
ant could have protected himself from an amersement by
showing, that, in the absence of special .instractions, he had
“taken the responsibility” and issued the execution to Ashe
still it does mot follow that he is liable to an amersement for
not doing so, if he could also protect himselt by showing that
he had issued an execution to Forsyth.

A judginent ni. si. for an amersement is rendered in a sum-
mary way apon motion ; but still the allegations necessary to
show that the party is entitled to it are made, or are presumed
to be made, in the same way asif they were orderly set forth in
a declaration. Suppose a bond with a condition by which a
party is bound to issue an execution either to Ashe or to For-
syth, and the breach assigned is, that an execution was not
issned to Ashe : this would be bad on demurrer, becaase the
declaration does not show a goeod cause of action ; for the con-
dition being in the alternative, the breach assigned should be
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that he had failed to issue an executjon eitherto Ashe or For-
syth, consequently there is error in the judgment by which
the defendant is amersed for not issuing an execution to the
county of Ashe, if he could have also fssned it properly to
Forsyth. So the guestion is narrowed to this; suppese he'had
issued an execution to Forsyth, would that hdave protected hinr
from amersement ¢

We have seen above, from a general view, that Forsyth was
the proper cotinty: but in this case one of the defendants
resided in that ¢ounty; so in addition to the reason for prefer-
ring that county because the judgment was rendered there,
we have the further reason of the residence of one of the de-
fendants, which latter reason, puts it on precisely the same
footing in this respect as the county of Ashe. When the de-
fendants reside in different counties, (unless it be held that
the clerk is bound te issue an execution to both coanties, for
which construction, the statute furnishes no grounds) he cer-
tainly has a right to issue it to the county where one of the
defendants resides, that being also the county in which the
judgment was rendered. ‘

1t is said had the defendant issned ‘an execution to Forsyth,
he could have relied on that fact by way of defense ; but as he
did not do so, he has no excuse.

This depends npon whether the defeudant would have com-
plied with the requirements of the Statute, by issuing an exe-
cution either to Ashke or Forsyth ; for if so, he was not liable
to amersement for “failing to issue an execution to Ashe,”
and his failing to issue an execution to Forsyth was a substan-
tial averment, which it was necessary for the plaintiff.to make
in order to entitle himself to judgment. If the motion to
amerse had been puten the ground that the defendant had
failed to issue an execution edither to Ashe or Forsyth, we do
not see how he could have escaped. But the motion is put
expressly on the ground, that he did not issue an execntion ta
Ashe 3 This raises a question of pleading—suppose cne cove-
nants to delivar a horse on a certain day, either at.the city of
Raleigh or the town-of Salem : the beeach assigned iv a fail-.
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ure to deliver a horse “at the city of Raleigh :” if the cove-
nant be set forth, it is clear the objection that there was not
also an averment that he had failed to deliver a horse at the
town of Salem, wonld be fatal on demurrer, motion in arrest
of judgment or writ of error: if it be not set forth in the dec-
laration, there would, ypon the trial be a fatal variance, and
the plaintiff must be nonsunited. This is a familiar rule of
pleading, based on the ground, that a plaintiff must make all
averments necessary to entitle him to judgment. After he
does so, then any matter of justification, excuse or discharge,
comes in by way of defense.

Judgment reversed, and judgment for the
defendant.
Prr Curiam.

ANGUS CURRIE ‘vs. KINNETH H. WORTHY.

It is not an esedpe in a sheriff to péermit a debtor committed under a cu. sa.,
to remain in prison with the door of the prison gpen, unless such debtor
passes out of the prison.

Action oF pesr for an =mscapk, tried before his Honor,
Judge Bamgy, at the Special Term of Moore Superior Court,
June, 1854.

This action was brought against the Sheriff of Moore
county, for an escape. The case is presented in the opinion
of the Court.

Moore and (. C. Mendenhall, for the plaintiff.
Winston, 8r. and Kelly, for the defendant.

Prarson, J. The plaintiff examined roveral witnesses, who
swear, that “on many oegagions, during the period of John
M. Currie’s imprisonment, they found company with him in
jail, the door being open, anfl the jailor net present.” ¢ Qn
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several occasions they fonnd said Cuzrie alore in jail,.the door
being closed, but not locked: on some occasions, when they
called to see Currie in the jail, they found him there alone,
the dpor of his reotm being open, so that nothing prevented.
his escape, if he desired to leave the jail.” Two or three wit-
nesses swear, that ¢“they were under an impression.that they
saw said Currie-step from his room into the jailor’s room, and
then back into his.own,xoom, the jailor not being present.”

His Honor instructed the jury, “if they believe the witnes-
ses, the plaintiff was entitled to recover.” To this the defen-
dant excepts.

‘We think there is error.

The evidence was fit to go to the jury, upon the allegation
that Currie had been permitted to go out of the debtor’s room ;
but.his Honor took the question from the jury, and held that
the facts proven by the witnesses, constituted in law, an * es-
cape.” The impression of two or three witnesses, that they
saw Currie step from his room into the jailor’s room and then
back into his own room, is not a fact that can be dealt with
by a Court; so we are to take it that his Hoenor was of the
opinion, that if a debtor. is allowed to see company in the
debtor’s room, the door, being open and the jailor not present,
or to be in the room alone with the door.closed, but not locked,
or to have the door of the room left openyso that nothing pre-
vented his escape, if he desired to leave the jail, is, in law, an
escape, although the debtor does not in fact leave, or go ont
of the debtor’s room.

The Act of 1795, requires that the jails of the several coun-
ties shall have an apartment for the confinement of debtors.
A debtor who is not allowed to go out of this apartment, and
to take the benefit,of prison bounds, is said to be in ¢ close
prison.”

The Statute, 13 Ed. 1 ch. 1, Rev. Statute e¢h. 109, sec. 20,
gives the creditor an action of debf against a sheriff who shall
wilfully or negligently suffer a debtor to escape. Our ques-
tion is, what amounts fo an eseape, in the meaning of this
Statute ?
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The aeceptation of the term is, “to get away from, to go
out of, a place of confinément ;” and in the declaration under
this statute the allegation is, “and the said defendant, on &ec.,
at, &c., sirffered 'and permitted the said E. F., to escape and
go at large ; and the said E. F. did then and there escape and
go at large, wheresoever he would, out of the custody of the
said defendant.” See form, 2 vol. Chitty on plead. 418 ; an-
other form, 420, and another, 422. See a like form, Jones v.
Pope, 1 Saunders’ Reports, 35.

How it can be said that -a debtoi “ did escape and go at
large,” when, in point of fact, he never went out of the roomn in
which it was the duty of the sheriff to keep him, is beyond
the reach of our comprehension. We know of no rule in the
construction of a statute, which subjects the sheriff to the pay-
ment ““ of all sach sums of' money as are mentioned in the said
execution and damages for detaining the same,” as a penalty
Jor suffering a debtor to escaps, by which we are at liberty to
hold, that an opportunsty to go out of the debtor’s room, is the
same, in legal effect, as if the debtor had, in fact, gone out of
the room.

We admit that i¥ a debtor be permitted to walk in the pas-
sage of the jail, although it issecured by two outer doors, both
of which are locked ; or if*he be pérmitted to walk out in the
yard, not having taken the benefit of the prison bounds, al-
though he is accompanied by the jailor-and a strong guard, it
is an escape : because he-has. to be kept in clogé prison, and
has Leen suffered to go out of the reom in which it was the
duty of* the sheriff to keep him. Bu¢ if he remains in the
room, and does not go out of the limits in which it is the duty
of the sheriff to keep him, we are not able to perceive how
there can be an escape. Suppose ene of two. debtors break
open the door or window and makes his escape, leaving the
roem open ; but the ether debtor rémains there. Can it be
said that the latter made his escape? Suppose a jailor, in
admitting the frieads of a debtor to visit him, leaves the
door open longer than is necessaty, and does hot instantly
“turn his key” after every ingress and egress; or suppose
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he should leave the door ajar, while he gees to fetch-a
chair for the visitor to sit on, but the debtor does not
leave the room: do these acts amount to an escape ?
If this doctrine of constructive escape be admitted, it will
include all of these varieties. Whetlier there has been an
escape or not, is 4 question of easy solution when it depends
upon the fact whether the debtor has remained in or gone out
of the room-; but to make it depend upon the degree of indul-
gence which is shown to him, while he actually remains in
prison, is to render the application of the law difficult and. an-
certain. The rights of the creditor are not violated, unless.
the debtor goes beyond the limits assigmed by law. Our at~
tention was called, in the argument, to Wilkes v. Slaughter,
3 Hawks, 211. We have no doubt that was the authority
upon which his Honor felt bound to decide this-case. Judges.
Harr and Hexpersox, who make the decision in opposition to
the opinion of Tavrogr, C..J., lay peculiar stress upon the fact
that the jailor had given the debtor the key of his room, so as
to make the debtor lis own keeper. Possthly this might furnish
some ground for distinguishing that from tle case pew under
consideration. The distinction is pot substantial enough to be
made-the ground of a practical difference. For tlrs reason,
we prefer to put. our decision on the ground, that we de not
concur with the two judges who decided that ease; and de not
admit the correctness of the-doctrine of *“constructive escapes”
as at all applicable to the statute under which the present ac-
tion is brought. Besides the fact that the authority of that
case is weakened by the dissenting opinion of the Chief Jus-
tice, 'the decision is inconsistent with -every. precedent of a
declaration under the statuté of Id. 1st., to be met with in
the books. They all contain an -express allegation that the
“debtor did escape and go at large.”” (See precedents cited
above.) In all the precedents of pleas of ¢ fresh pursuit and
recaption,” it is assumed that the debtor had gone out ef the
jail.  'We are told by Lord Coke, ‘““one of the best-arguments,
or proofs, in law, is drawn from the right entries in course of

pleading ; for the law itself speaketh by good pleading:
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therefore, Littleton here sayeth, ¢it is proved by pleading,’
&ec., as if pleading were ¢psius legis viva vox;” Coke Lit. 115b.
We think ¢“it is provéd by pleading,” that no constructive
escape can.make a sheriff liable to the penalty imposed by
the Aet, Ed. 1st.

Upon an examiuation of the: cases relied on by judges Hary
and Hexpersox, we find there is not any one case cited in
which the debtor had.not in fact “left the jail and gone at
large:;” and we are satisfied that the two very learned judges
were misled by the “ cunning -and -curious learning” which
they met with in Plowden, applicable to the state of the an-
cient law, when sheriffs had the appointment of their own
jails; but having no application whatever to the present state
of the law, where each county has a common jail, with an
apartment (or room) for debtors, in which it is made the duty
of thie sheriff to see that they remain, unless they give bond
for the benefit of the prison bounds.

Plowden puts two cases: “If a woman be jailor, and one
imprisoned in the jail marry her, it is ar escape in the woman.”
“If the warden of the fleet, who hath his office in fee, die
seized, his son and heir being there imprisoned, and the office
descend to him, being imprisoned, the law will adjudge him
to be out of prison, although he has fetters upon him; be-
cause he cannot be his own prisoner.”

We imagine Plowden would have added another to his list
of queries, had he been called upon to frame a declaration in
debt for an escape under our statute, against the executor or
administrator of a sheriff, seized of the office in fee, whose
heir apparent happened, at the time of his death, to be con-
fined in the debtor’s room, and was discharged by aet of law,
to wit: the descent cast, “ although the fetters were kept upon
him.”

But this learning evidently has no application to the doe-
trine of escape under our statute, as is fully shown by Chief
Justice Parsons ; Barttlet v. Willis, 3 Massachusetts Reports,
102. The case before him was that of a debtor, who had, in
the night time, contrary to the conditien of his bond not to go
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out of the jail yard in'the night time, gone a foew steps -outside
of the yard to get a pitchier of water, the pump inside of the
yard being frozen up: and he takes occasion toshow how the
law stood when sheriffs had the appointment of their own
jails: how it was afterwards in regard to the Marshalsea and
Fleet. prison, when the debtors could be allowed by the jailox,
the privilege of “the rules,” by giving. bond ; and how the
law now is, in. his own State, under a statute similar to ours,
in regard to “ prison bounds,” where debtors are allowed by
law the privilege of * the bounds.”

The general remarks in regard to the state of the law when
sheriffs had the appointment of their own jailg, is relied on in
Wilkes v. Slaughter, and no reference is made to the point be-
fore the Court for its decision.

Venire de nove.
Pzr Curiam.

JOSEPH W. T. BANKS vs. IVEY RICHARDSON, et. al.

The word * copy > general presupposes an original, but not always. It was error,
therefore, to reject a deposition stating a telegraphic dispatch that spoke of it
as a ‘“ copy,” on the ground that an original was necessarily implied, which
was not produced, nor its absence ac¢ounted for.

ActioN oN THE cASE for words published throngh the Tele-
graph, tried before his Honor Judge Dicxk, at the Fall Term,
1854, of Camden Superior Court.

The plaintiff excepted to the ruling of his Honor, excluding
the testimony of the operator at Portsmounth, giving a tele-
graphic dispatch, upon the ground that there was testimony
of a higher character, to wit, an original dispatch from which
the words were taken. In submission to the opinion of the
Court, the plaintiff took a nonsuit and appealed.

Heath and Mortin, for the plaintiff.
Smyth, for the defendant.
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Nasn, C. J. This is an action to recover damages for an
alleged slander, published through the electric telegraph,
passing from Portsmouth, in Virginia, to Weldon, in this State.
To connect the publication with the defendant, the plaintiff
offerred, in evidence, the deposition of one Lundy, the tele-
graphic operator at Portsmouth, in which he makes the follgw»
ing statement, to wit.:

« ¢ PorrsmouTs, Jan’y, 28, 52,
¢ Mr. Franacan, Weldon :

*Two men by name James Banks and a Mr. Beach has ran
¢ off with two small negroes: please have them arrested: I
‘will be up to-moryow: be sure awd stop them. I pay all
¢ expenses. J..J.. WILLIAMS.

¢ Answer immediately *—
was a copy of a telegraphic dispatch sent by him to Weldon,
January 28,.°52.”

The plaintiff further offered the deposition of one Campbell,
telegraphic operator at Weldon, in which he stated that the
same words as stated above by Lundy was a copy of a tele-
graphic dispatch received by him, Jan’y. 28, ’52, at Weldon.
The evidence was objected to by the defendants on the ground
that there was an original in the town of Portsmouth. The
Court sustained the objection and rejected the evidence.

The plaintiff is entitled to a venire de novo. The objection
to the testimony, as stated in the case, was that there was an
original of the telegraphic dispatch in the town of Portsmouth,
and before the copy could be read, the absence of the original
ought to be accounted for, and notice given to produce it.

There is no evidence in the case that there was an original
in the town of Portsmouth, aside from the statement made by
the witness, Lundy : The Judge, hawever, assumed the fact
to be so without any other evidence than the use of the word
“copy,” in the deposition.

The word “ copy,” in general presumes an original from
which it is taken, as seems to have been the opinion of the
presiding Judge ; but this is not alyways the sense in which it
is used. Mr. Worcester, in giving the varions.uses of the
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word, says-it sometimes means the original: as, for instance,
“ autograph,” which means the name of a person written by
himself, or some of his own writing. This is called a copy ;
but it has no original, and is therefore itself the original. So
a pattern to write after is called a copy, as where a teacher
writes a word, or a line, for his pupil to jimitate, the writing
o ealled.a « copy ;”? orthe master is said to set a copy. These
defipitions.show that the word copy does not. necessarily imply
that there is an orlglnal from which it is taken ; but that its:
meaning is to be gatheréd fronr the context of the writing in
which it is used ; that is, the words which precedé and follow
it. Now let us advert to the langunage of the witness: He
first gives us the message that was sent, and then says—* was
a copy of a telegraphic dispatch sent by him to Weldon.”
What was the telegraphic dispatch? The message sent by
the wires of the telegraph and communicated to the operator
at Weldon, by the dots and notches which were made on the
paper at the telegrapliic office at Weldon. It will be remem-
bered there is no evidence in the case that the communication
to Lundy, the operator at Portsmouth, was in writing: If,
then, the telegraphic dispatch was the original, it follows, as
a necessary consequence from its nature, that the word “copy,”
as used by the witness, i8 not to be taken in its ordinary and
common sense ; and that the message as he sets it forth, is it-
self the original, existing no where but in Lis memory, or in
the dots and marks made at'the office in Weldon. That the
word copy, as used by the witness Lundy, referred to the tele-
graphic dispateh, and not to any.yrittenbr oral message Le
had received, is further shown by the fact that the witness,
Campbell, uses the word “ copy,” in the same sense : “ was a
copy of a telegraphic dispatch received by him.” To him no
communication, either in writing or orally, had been made ex-
cept by the telegraph. If Lundy had been sending his own
message, he might have used prec1sely the same language; in
which case there could hare been no original.

But suppose it be granted that the paper upon which the
telegraph made its dots, is to be considered the original of the
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message, which certainly it cannot be, and it had been pro-
duced to the Court and jury: of what use could it possibly
have'been? It would have been necessary for Mr. Campbell
to have attended and told the jury what the dots meant ; but
this would have been a translation ; a copy would have been
as incomprehensible to the Court and jury as the original ; for
it would necessarily, in order to be a copy, have been in simi-
lar. dots. When, therefore, the witness says that this is-a copy
of & telegraphic dispatch, he must be understood .as saying,
this message I sent’ by telegraph to Weldon : and his state-
ment was not a copy, but the thing itself, and as much an
original as it could be, unless the message had been communi-
cated to Lundy in writing. Of an- oral communication there
can be no copy.

It is suggested, however, that the defendants ought not to
be made to answer for words they never spoke : the telegraphic
operator may mistake its language and send a message differ-
ent from that he received. This may, and probably does
ocenr: such things often take place in courts of justice, par-
ticularly on trials for words spoken, and where the defendant
denies the speaking of them as stated by the witness. Yef if
the jury believe the witness, though the latter may have
sworn falsely, either inadvértently or corruptly, the defendant
is made to pay damages for words he never uttered. It is but
another proof of the imperfect operation of every system for
eliciting truth, however perfect in itself, when its working is
entrusted to imperfect beings. In the case of telegraphic dis-
patehes, the danger of error is, perhaps, greater than in any
other mode of communication ; more caution ought, therefore,
to be faken by those who take advantage of them. They can,
if they choose, dlways provide themselves with a check upon
the workings of the wires, by preserving a property attested
copy of the message they do send. If they fail to do this, it
is their own fanlt. There is error in the ruling of the Judge,
and there must be a venirs d¢ nove.

Prr Curmam. Judgment reversed.
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CHARLES JOHNSON AND WIFE vs. WILLIAM D. ARNOLD:

One who has been appointed an execytor in.a Will, who did not gualify or re-
nounce, cannot set up an adverse possession undera bill of sale obtained hefore
the testator’s death, until some one qualifies as execulor or administrator, no
such adverse possession having begim in the life time of the testator.

Whether if an adversc nossession kad begen in the life tilne of the testator, and
was still continuing, an assent eould he given by the executor to the legatee,
so as to enable him to majintain a suit in his own name~—Quere.

Acrion of peTINUE, for Ben, a skave; tried before his ITonor
Judge Manwy, at the Fall Term, 1854, of Robeson Superior
Court.

The plaintiffs, Johnsorwr and his wife Harriet, claimed the
slave in gmestion, under a clanse in the will of ene Solomon
Arnold, by which it was bequeathed to the feme plaintiff by
name, though they had intermarried previonsly to the execu-
tion of the will,

The will was exeonted on the 12th of Mareh, 1838, and ad-
mitted to probate at January Term, 1847, of Moore County
Court. There was evidence tending to show. that the will in
question had been deposited with the defendant, William 8.
Arnold, and by hhm concealed from the knowledge of the ex-
ecutor, Henry, (who qualified,) from the testator’s death, which
took place.the 24th of Oetober, 1844, until about the time of
its being propounded, (January Term, 1847,) and concealed
also from the knowledge of the plaintiffs.

The testator, Solomon Arnold, lived in the County of Moore
at the date of the will, and continned his residence in that
County until the year 1843, during which time he had posses-
sion of Ben. In this year he removed, with all his family and
househofd goods, to the house of the defendant, in Cumber-
land, (carrying with Lim, also, the slave in question,) where
he died in 1844, as above stated, still having possession of the
slave in-guestion-up to that time.

Harvill Arnold, Henry Arnold, and the defendant, William
8. Arnold, were named exeeutors in the will, of whom Har-
vill died in the life time of the testator, and Henry only, qual-
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ified. Upon his qualification, the executor assented to this
bequest to the plaintiffs who, in October, 1847, demanded the
slave from the defendant, who refused to give him up; and
thereupon this aetion was brought on the 20th of January,
1848.

The defendant claimed title to the slave in question, under
a Dbill of sale bearing date in April, 1842 ; and insisted that
his possession had been adverse to the phaintiffs-title from the
time of the testator’s death, in 1844, up to the bringing of this
suit; and that their cause of agtion was barred by the statute
of limitations.

The defendant also contended that as he was in the adverse
possession of the slave at the time the executor gave his'assent
to the legacy, such assent wag void and passed no right ta the
plaintiffs.

Upon the first point, his Honor held, and so-instructed the
jury, that if the defendant had the custody of the will in ques-
tion, 'and concealed it, for a time, from the knowledge of the
executor and the plaintiffs, the statute would not begin to run
until after its diseovery.

Upon the second question, his Ikonor held against the de-
fendants.

Verdict for the plaintiffs,

Defendant obtained a Rule for a venire de novo for error in
the instructions of the Court in the matter above stated. Rule
discharged. Judgment and appeal.

Strange and Kelly, for plaintiffs.
J. G..Shepperd, for defendant.

Prarson, J.  Upon the first point, we concur with his
Honor ; but not for the reason assigned by him.

The Act limiting the time in which prosecutions shall be
commenced for misdemeanors, has a provise, that in case the
offender shall abscond or conceal himself, or the offence shall
have heen committed in a secret mapner, the statate shall not
begin to run until the apprehension of the offender, or discov-



DECEMBER TERM, 1854. 115

Johnson ». Arnold.

ery of the offenece. The Act limiting the time in which civil
actions may be brought, has no proviso to this effect, and if is
settled, that no fraud or concealment will prevent the statute
from beginning to run, at the time the cause of action acernes,
or the possession becomes adverse; Badnes v. Williams, 3
Ired. 481. ZIamilton v. Shepperd, 3 Mur. 115. The question
is,at what time didthe defendant’s possession become adverse,
so that a cause of action accrued against him? The case as
made up, assumes that there was no adverse possession prior
to the death of the testator.

The defendant, as one of the executors appointed by his fath-
er’s will, had a right, upon tlre death of the testator, to take
the slave into possession, and keep the possession until the will
was admitted to probate, and the other executor qualified and
took letters testamentary. This doctrine is fully discussed,
and the law is so settled, Arnold v. Arnold, 13 Ired. 174

As the defendant had a right to the possession of the slave
under his father’s will, his possession was not adverse, and
nothing that he could say or do could make it so. His claim-
ing him as his own property under the deed amounted to
nothing : There can be no adverse possession, and one can-
not acquire a title by having property in possession, unless he
exposes himself by the fact of his possession, to an action by
the owner or his representative : The defendant could not, as
executor of his father, “sue himself” for elaiming to hold the
slave as his property undeér the deed ; nor could the other ex-
ecutor sue him for doing so until the letters testamentary were
taken out; for had he known of the existence of the will, he
would, until his qualification, have been but a tenant in com-
mon with the defendant. The defendant’s position is, that he
acquired the title to a slave of his father whicli he had willed
to the plaintiffs by reason of the fact that he had held posses-
sion for more than three years, during no part of which time
was he exposed to an action! so there would have been no
error if his Honor had instructed the jury that the statute did
not begin to run until January Term, 1847 ; and as the writ
issued in 1848, the statute was no bar to the action.
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We have seen that the defendant eould not have an adverse
possession until the other executor qualified : it does not fol-
low that he then had an adverse possession, “4pso facto ;” for
as he took the possession rightfully it would seem that it did
not become wrongful, and Le was not exposed to an action
until a demand. The case does not state that the defendant
ever renounced ; or that the executor who qualified,. ever made
a demand ; or the time of his assent to the legacy : for these
reasons, if the second question. decided by his Honor was at-
tended with any difficulty we should not feel at liberty to de-
cide it, upon the ground. that it is not presented by the facts
stated. DBut as it seems to have been assumed, that at the
time of the assent, the defendant was in the adverse possession,
we have no hesitation in saying that we fully concur with his
Honor.

The testator being in possession at the time of his death, the
title passed to the legatee by force of the will, subject, only, to
the right of the executor to hold it until he gave his assent.
When he did so, the title did not pass from him, but his assent
amounted merely to an extingunishient of his right to withhold
the title, if the property should be required to pay debts.
After his title was thug extinguished, the title of the legatee
related back, and. he held the property by force of the will,
and not of the executor’s assent.. Lillard v. Reynolds, 3 Ired.
366. The assent of an executor, therefore, does not in any
particular fall within the reason of the rule, that one cannot
transfer title to property which isin the adverse possession of
another ; for the same reason it has never been considered as
coming within the operation of the statute, which requires all
transfers of slaves to be in writing.

Whether, if there be an adverse possession at the death of
the testator, the executor can assent, so as to give the legatee
the right of action, and is not bound to reduce the property
into possession before he can give his assent, is a different
question, as to which we express no opinion.

Per Curiam. Judgment affirmed.
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DOE ON THE DEMISE OF JOHN MORRISON vs. CALVIN J. COOK.

The Act of 1830, con¢erning the burning of the Court House of Hertford county,
made applicable’ to- the County of Montgomery by Act of 1844, only relates to
such deeds as-were in existence at the time the Court Houges of these coun-

ties were burnt.

AcTioN oF EJECTMEST, fried before his Honor Judge Maxwy,
at the Fall Term, 1854, of Montgomery Superior Court.

The plaintiff’s Tessor offered in evidence a deed executed by
John L. Christian, late sheriff of Montgomery, bearing date
the day of Mareh, 1845, to him for the lard in question,
in which was recited a judgment before a justice of the peace,
in favor of the plaintifi’s lessor, against Edmund Cook and
Mastin C. Williams, and execution on said judgment, and a
levy made of the same on the land suwed for. And that a ven-
ditiond exponas had issued from July Term, 1842, of Mont-
gomery County Court, commanding the then sheriff to sell the
lands levied on to satisfy the plaintiff’s judgment and costs.
Upon which vendi. expo. the sheriff, in October, 1842, had
sold said land, and that the plaintifi’s lessor had become the
purchaser upon which the deetd was made.

The plaintiff’s lessor then proved that the defendant Calvin
J. Cook, was in possession of the premises, aud that he ac-
knowledged that he entered in under Mastin C. Williams, one
of the defendants, in the exeention named in thé sherifi’s deed
aforesaid. Ile then offered in evidence the 2ud section of
the private Act of Asseinbly, passed in the year 1831, in rela-
tion to supplying proof of the records destroyed, by the burn-
ing of the court house of ITertford county, as follows, to wit:
“That in all cases hereafter, when any person shall produce,
and offer in evidence, any bill of sale for slaves or other pro-
perty, or a deed for lands, purporting to be execated by any
attorney, or by virtue of a power, or by any sheriff’ in virtaoe
of any exccution from any Court of the county of Hertford,
or by a clerk or master under a decree, the production of such
ill of sale or deed for lands, shall be held and deemed, prima
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Jacia evidence that there was a valid power of attorney, judg-
ment and execution or decree authorising such sale, and that
‘in such cases, it shall not be necessary to produce the said
power.of attorney, jadgment ard execution or decrec or a copy
thereof, but such- bill of sale or deed of lands shall be prima
Jucia evidemee of the title, so far as the title could in law be
transferred, in case the judgment and execution, power of attor-
ney or decree, had been shown in evidence;” also, the Act
passed in, 1844 apd 1843, making the said Iertford Act ap-
plicable to the burning of the records and court house in
Montgomery, in AMarch, 1843. Ile then stopped his case.

The defendant’s counsel contended that, inasmuch as the
sheriff’s deed was executed in 1813, three years after the burn-
ing of the rccords in Montgomery, and when the said sheriff
was out of office, it was necessary that the plaintiff’s lessor
should prove, by evidence, the existence of the record recited
in the deed, and that the deed itself was not prime fucia evi-
dence of such record, according to the provision of the said
2nd section of the 1lertford Act as afercsaid, as the deed
alluded to in said scetion, must be one made while the record
itself was in existence for the sheriff’s inspection.

The Court was of a different opinion, thinking the deed suf-
ficient-in form, and the reeitals therein of the judgment, execu-
tion, &e., to be evidence by virtue of the Acts of Assembly
referred to, of the former existence of sald records, and the
jury being so advised, gave a verdict for plaintiff,

There was a rule which was discharged. Judgment and
appeal.

Kelly, for plaintiff.
&, C. Mendenhall, for defendant.

Barirs, J. The question in this case depends upon the
proper copstruction of the Act of 1831, chap. 96, entitled “ an
Act in addition to an Act passed at the last session of the
General Assembly of this State, in relation to the burning of
the records of the county of Hertford;” the provisions of which
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were applied by the Act of 1844, chap. 53, to-the county of
Montgomery, the records of which had been then recently
burnt also. “There are,” says Mr. Justice Blackstone; “three
points to be censidered in the construction of all remedial
statites; thrat is, how the comion law stood at the making of
the Act; what the mischief was for which the common law
did not provide, and what remedy the Tarliament hath provi-
ded to cure this mischief. And itis the business of the Judges
80 to construe the Act, as tosuppress the mischief and advance
the remedy;” 1 Black. Com. 87, citing 8 Rep. 7. Co. Litt. 11
and 42. Now, with regard to the statutes under consideration:
the common Jaw required as evidence of title, under certain
circumstances, the produection of certain records; the mischief
was, that those records had, in the county of Montgomery,
been entirely destroyed by the burning of the court house, so
that they could not be produced; and the remedy provided
was, that when a party claimed under a deed for lands execu-
ted by the sheriff, by virtue of an execution from any Court
of the said county, the prodaction of the deed should Le
prima facie evidence, that there was a valid judgment and
execution, anthorising the sale without the produection of the
record of the judgment and-execution, or a copy thereof.

We think it almost certain, that the mischief in the contem-
plation of the Legislature, and that against which they in-
tended to provide, was the loss of records upon which the
validity of deeds then in existence depended. Sueh'deeds
could hardly be founded, as to their recitals, either in mistake
or fraud, because the means of detecting it were easily accessi-
ble to the party to be affected by it. rlhe law-makers could,
in this view, confidently extend to those claiming under the
deed, the remedy which they did provide, without fear of
doing injustice to others. DBut if the remedy is to be as broad
as is contended for by the plaintiff, there is very little, if any
security for the rights of others. The officer through'mistake,
or fraud may, by executing deeds at any time, and making
therein what recitals he pleases, deprive an owner of his lands
or put him. to great trouble and expense in rebutting the pri-



120 IN THE SUPREME COQURT.

Flanner ». Moore.

ma facia case which the law sets up against him. This seems
to us fo be so manifestly unjust, that we cannot believe it was
so intended by the Legislature. In this very case, the defend-
ant is sought te be deprived of his land by the acts of a man
who was out of office—and who professed to remember, and
undertook to recite judgments and execations two years after
the records had been destroyed. We think that the Judge
erred in his construction of the statute, and that in eonse-
quence of such error ‘thekdefendant is entitled a vendre de
novo.

Per Curiam. Judgment reversed.

JOHN FLANNER, EX'R,, et al., zts&. WM P. MOORE.

Property held by copartners in a trading,firm, is not the subject of suit for parti-
tion under the Act of 1829. Nog will it become o by the rights of the copart-
ners passing into other hands. Such rights can only ‘be, with propriety, dealt
with in a Court of Equity.

A dissolution of a copartnership without a settlement of its affairs, does not con-
vert the members of the firm, or the purchasers of the parinership effects un-
der them,into tenants in common, so as to authorise a proceeding under the
Act of 1829.

Prririon for the sale of a slave, for partition, tried before his
Honor Judge CarpweLr, at the Iall Term, 1854, of Craven
Superior Court.

The slave in question had belonged to the defendant, and
Dy him sold to one Prentiss, whe was a partner with one Mas-
ters in a tannery, called the Linden tannery, and there was
evidence that he had been put to work at that business, and
had been treated by both the partners, in some respects, as
copartnership property. The plaintiffs allege in their petition,
that Prentiss and Masters were tenantsin common of the slave
Daniel, that they purchased, upder a deed in trust made by
Prentiss, in September, 1848, his half of the property ; and that
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the defendant having purchased that of Masters, they became
tenants in common likewise ; and they pray a sale and division
of the proceeds.

The defendant denied in his answer that he held as tenant
in common with the plaintiffs, or that they have any interest
in the slave Daniel. Ile avers that the slave was partnership
property, and that as sueh, any sale made by Prentiss for his
own emolunrent, was a fraud on the rights of the firm, and
therefore void: that Prentiss’ interest in the said slave had
been sold by executions against him and purchased by the
defendant before any assignment or transfer of his rightsin the
same to the plaintiffs. He alleges further, that he purchased
Masters’ interest in the slave in question, and afterwards find-
ing that the firm was largely in debt, and that this property
was still subject to these debts, in order to remove the incum-
brance, he paid off and discharged the debts of the copartner-
ship, and that this was done before the filing of this petition.
He also avers in his answer, that the interest of the said Pren-
tiss in the slave Daniel, had been conveyed by a deed in trust
to one Bishop, dated November, 1848; and that lie had pur-
chased under the sale of Bishop, and held Prentiss’ interest
in Daniel by this title also.

Upon the plea of the defendant, that he was not a tenant
in common with the plaintiffs, of the slave Daniel, there was
an issue taken, and was submitted to the jury on the trial of
the cause.

Upon the trial of the issue, his Honor held “that the defend«
ant acquired no interest in said Daniel by the sheriff’s sale,
and that none was conveyed by the deed from Prentiss to the
said Bishop: that it was not important whether the said Dan-
icl was held by the original owners as tenants in common or
copartners, that the deed of September, 1848, operated as a
dissolution, and that the equity insisted on did not appear; and
if it did, it could not be noticed in this Court.” To thesein-
structions defendant excepted.

Verdict for the plaintiffs,

Judgment and appeal.
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J. W. Bryan, for plaintiffs.
Donnell, for defendant.

Barrie, . The Aet of 1829, chap. 17, re-enacted in 1836,
1 Rev. Stat. chap. 85, sec. 18, authorises one tenant in com-
mon of slaves to file a petition, either in the County or Supe-
rior Conrt against his co-tenant for the purpose of obtaining a
partition of such slaves either specifically, or if necessary, by
a sale of them. The present suitis a proceeding under that
Act, but the defentant in his answer, denies that the plaintiffs
have any interestin the slave in question; and, if that be not
80, he insists that plaintiffs’ interest is that of copartners, and
not that of tenants in commmon with him. The testimony given
on the trial shows, or at least tends to show, that the original
ownersg from whom the present parties claim, stood towards
each other, with regard to the ownership of the slave, in the
relation of copartners, instead of fenants in common. IIis
Homnor in the Court below, held that it made no difference whe-
ther the original owners as copartners or as tenants in com-
mon, for that the partnership had been dissolved, and that the
equity which one of the partners might have had against the
other as to the settlement of the partnership and the disposition
of its effects, could not be noticed ina court of law. The ques-
tions then are 1st. Whether the present parties have become
tenantsin common by their-purchases respectively from the ori-
ginal partners? and 2udly, if they have not, but have become
themselves copartners of the slave, whether as such, one of
the parties can sustain this proceeding against the other for a
partition ?

We think that both questions must be decided against the
plaintiffs, upon principles which have received the sanction of
this Cowrt. In Zreadwell v. Lloscoe, 3 Dev. Rep. 50, Ilrx-
pERsox, C. d. said, ¢ It is true that the purchaser of partuer-
ship property under a fi. fa. against one of the partners, stands
in the place of such partner, and can only claim so far as the
article purchased extends, what that partner could claim, that
is, a share in the profits, or rather surplus, after the payment
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of the debts of the firm.” So of a sale by one of the partners
of an article belonging to the partnership for the payment of
his own separate debt, Rursin, C. J. said, ¢ that as respects
the right to the thing sold, the assignee standsin the shoes of
his assignor,” Wells v. Mitchell, 1 Ire. Rep. 484,  Both these
cases have been referred to, and recognized as authority in the
very recent ones, Blevins v. Baker, 11 Ire. Rep. 291, and
Vann v. Llusscy, 1 Jones’ Rep. 881, As the plaintiffs and
defendant then, upon their respective purchases {from the ori-
ginal owners, who, in this argument, are to be taken as part-
ners, stood respectively ‘in the place of their assignors, they
must stand towards each other as partners, and not as tenants
in common. If this be so, then it is said by Ruwrmy, C. J., in
Daird v. Bavrd, 1st Dev. and Bat. I84. 539, that “there can
be no division of partnership property until all the accounts
of the partnership have been taken and the clear interest of
each partner ascertained.” The reason of this is stated very
fully and clearly by the same eminent Judge, in Wells v.
Aitchell, wbi supra, © The differcnce between tenants in ecom-
mon and partners, is exhibited more plainly, when it is con-
sidered what remedics persons standing in those relations re-
speetively have against each other. If a tenant in common
destroys the chattel, or, as some think, if he sell the whole, his
fellow may have trover or trespass against him; but it is clear
between partners, those actions do not lie: nor indeed, any
others at law. Every thing rests in confidence between part-
ners, and lies in account while the partnership continues, and
if one of them sell, or take, or destroy the joint effects, all that
can be done is to charge to him the value in account. The
interest of partners in particular chattels cannot be determin-
ed by the nunber of the partners, or their shares ot the profits,
nor can any one of them claim a division of specific arti-
cles: an account must be taken of the whole partnership, so
as to ascertain the clear interest of each partner: until such
account be taken, it cannot be told whether the partner, who
for his benefit sold or consumed the partnership property was
not justifiable, inasmuch as his interest in the joint stock may
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have exceeded the value of the property.” After some re-
marks about the difficulty of settling controversies between
partners in a court of law, he concludes thus: “ As a court of
law thus finds itself incapable of ascertaining the rights of the
parties and doing justice between them, it ought not to assume
the jurisdiction fur any purpose, but leave the whole subject
to that tribunal which can administer exact justice in the
premises.”

It is very clear from these authorities which are founded in
reason and good sense, that Prentiss could not have sastained
this procecding against Masters, for the sale and partition of
of the slave Daniel, provided they held him as partners; and
it seems to us equally elear, that tliose who purchased their
interests respectively in the said slave, mnust be governed by
the same rule. The Judge erred in charging otherwise, and
there must be a venire de novo.

Pir Curian Judgment reversed.

A. W. BURPON, SOLICITOR, UPON THE RELATION OF JACKSON
W. REEVES »s. JOHN E. PATTON et al. COMMISSIONERS.

An information in the nature of a quo warranto may be filed against public offi-
cers after the expiration of their office, where their conviction is necessury to
invalidate their acts, when such acts are of public concern, and are intended to
confer rights upon others.

Therefore, held that such a procceding against commissioners uppointed by an
Act of Assembly, to purchase a town site and to lay off’ and sell lots, is not too
late after they have professed to act, and have professed to perform every par-
ticular duty prescribed by the Act.

Persons who have been regarded as public officers for a greater part of the time
during which the office existed, and whose acts are recognised by other public
functionaries, must be taken-to be officers de facto, and their acts will be re-
garded as valid, unless declared othexwise by some competent tribunalin a pro-
ceeding directly against them.

Tris was an ixrorMaTION in the nature of a quo warranto
against the defendants, alleging that by usurpation and with-
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out legal authority,they were proceeding to lay off and sell
town lots in the town of Marshall, in the county of Madison,.
under an Act of Assembly, passed in the year 1852, brought
to this Court by an appeal from the Superior Court of Madi-
son county.

The defendants filed a written statement of facts which is
agreed to be treated as a special plea, the substance of which
appears from the opinion of the Court.

Upon consideration of the case in the Court below, his
Honor being of opinion against the plaintiff, dismissed the
information, from which judgment, he appealed to this Court.

Merriman, for plaintiff.
Williams and N. W. Woodfin, for defendants.

Barree, J. The pleadings in this case exhibit.a defect,
which we deem it not improper to notice : the defense ought
to have been made by way of plea, instead. of answer: Cole
on Crim. Inf, and Quo Warranto, 204, (53 Law Lib.) 1 Rev.
Stat. chap. 97, sec. 1; State v. Hardie, 1 Ire. Rep. 42. DBut
the counsel, by a written agreement, filed in.the caunse, have:
waived all objections on account of this defect, and have re-
ferred the matter to the Court to be decided upon its merits
on the information and answer.

We are. to take the answer then, as a special plea in bar:
and the case made by the pleadings, and some admissions of
the parties, is this:

The Legislature by an Act passed in the year 1852, ch. 17,
entitled “ An Act to appoint commissioners to locate the town
of Marshall,” appointed “Joseph Cathey of the county of Hay-
wood, William Lescor of the county of Caldwell, Gen. Alxey
Burgin of the county of McDowell, Leander 8. Gash of the:
county of Henderson, Col. George Bower of the county of
Ashe, Francis P. Glass of the county of Burke, and Dr. Co-
lumabus Mills of the county of Rutherford, commissioners, to
select a site for the location of the town of Marshall, in the
county of Madison, with power for any five of them to act.” The
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third section directed thesé commissioners to obtain by dona-
tion or purchase, a quantity of land, not less than fifty scres,
for the use of thecounty, and to take the deed or deeds there-
for to the cotinty of Madison, or to the chairman of the county
court, for the use of the county; “and to file with the clerk of
the county court of said county, a statément of their decision.”
The fourth section appointed the defendants commissioners to
lay off and sell the lots in the town to be located on the lands
purchased by the commnissioners herein before named, or any
five of them, and to take the bonds for the purchase money,
and file them with the clerk of the county court for the use of
the county. Dy the fifth section any three of them were au-
thorised to act; and any one or more of them, neglecting or re-
fusing to perform the duties enjoined, were madp liable to be
indicted, and upon conviction, to be fined at the discretion of
the Court.

After the 17th day of February, 1853, the defendants were
notified that an instrument of writing, bearing that date, was
filed in the office of the clerk of the county court of Madison,
in the words following, to wit: “ The undersigned commission-
ers, appointed by act of the Legislature at the last session,
having proceeded according to the said Act, as explained by a
member of the Legislature, to an examination of all the loca-
tions near the centre of the county of Madison, after a careful
examination, and a patient hearing of all the parties interested,
have agreed upon a location for the town of Marshall, on the
lands of Z. B. Vance and Samuel Chunn, securing by title
bond in the sum of five thousand dollars, fifty acres from
Vance ; and a conveyance from Chunn for a tract adjoining
Vance, for about fifteen to twenty-five acres, which will be
more fully understood by a reference to said-title papers, all
of which respectfully reported to the worshipful court of
pleas and quarter sessions of Madison eounty, and those whom
it may concern.

N. B. We hereby constitute Wm. Williams, Esq., Attor-
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ney at Law, our agent to take the deeds from the said Vance,
or to have the same properly executed.
WM. A. LENOIR,
ALNEY BURGIN,
J. CATHEY,
F. P. GLASS,
C. M. AVERY.”

The deed from Vance was subsequently taken by the agent
for these commissioners, and then the defendants proceeded
to perform the duties enjoined by the -Act, by laying off and
gelling the lots on the land purchased by the commissioners
on the French Broad river, near the residence of Adolphus
E. Baird, and had completed all that was required of them,
before the information against them was filed.

Two objections have been made by the counsel for the de-
fendants against this proceeding, for which it is contended that
it ought to be dismissed. The first is, that the defendants
were not in the exercise of any office : that they were jfuncti
officio, and that therefore an information, in the nature of quo
warranto, was too late, and would not lie. Secondfy : That
the persons who located the town of Marshall by purchasing
lands, taking the deed therefor, and filing a statement of their
decision, in the office of the clerk of the county court of Madison,
were commissioners de facto if not de jure, and the defendants
had no right to question their authority ; but were bound to
consider their acts as valid, and conseqhiently must be justi-
fied for having done so, until by a proceeding directly against
such commissioners, it shall be adjudged that they usurped
ed their office, and acted without authority of law.

To the first objection, the opinion of the Judges, in the case
of Rex v. Harris, 6 Adol. and El. 475, (33 Eng. C. L. Rep.
117) referred to by the plaintiff’s counsel, is a decisive answer.
In that case, LirtLepALE, J., remarked that, ¢ there have been
instances in which an information has issued after the office ex-
pired, where something done in the office would have affected
the general administration of affairs in the borough.” And
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CovrerineE, J., added, “ In Rex v. the Aldermen of New Rad-
nor, 2d Ld. Kenyon’s Notes 498, the conviction of the officer de
Jucto might have become necessary as evidence to invalidate
the title of other members of the corporation claiming throngh
Lim.” In the present case, the manifest object of proceeding
against the defendants, is by the conviction of them, to invali-
date the acts of. those who are going on to erect a court house
and dther public buildings, and thus to fix the town of Mar-
shall upon the site selected by the commissioners of location.
With that view, the information does not-come too late. But
that proposition necessarily suggests the enquiry, whether the
relator has selected the proper persons against whom to pro-
ceed ?.

And.this brings forward for consideration the second objec-
tion, which, we think, is as decisive against the plaintiff, as the
first is for him.

In the case of Burke v. Flliott, 4 Ire. Rep. 855, it was
decided that the acts of officers de facto are as effectunal, ag
far as the rights of third persons or the public are concerned,
as if they were officers de jure. In delivering the opinion of
the Court, the Chief Justice, Rurriv, very ably reviewed the
whole subject, and showed beyond doubt, that the conclusion
arrived at by the Court, was supported as strongly by-authori-
ty, English and American, as by reason-and public policy. It
may admit of doubt, say the Court, what shall eonstitate an
officer de fucto in different cases. “The mere assumption of
the officer by performing, one, or even several acts, appropri-
ate to it, without any recognition of the person as officer by
the appointing power, may not be sufficient to constitute him
an officer de facto. There must, at least, be some colorable
election and induction into office ab origine ; or so long an
exercise of the office, and acquiescence therein-of the publie
authorities, as to afford to the individual citizen, a presump-
tion strong, that the party was duly appointed, and therefore,
that every person might compel him, for the legal fees, to do
his business, and for the same reason, was bound to submit to
his authority as the officer of the country. A public office
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is to be supposed necessary for the public service, and for the
convenience of all the various members of the community,
and therefore, that it will be duly filled by the public author-
ity. Where one is found actually in office, and openly and
notoriously exercising its functions in a limited district, so
that it must be known to those whose official duty it is to see
that the office is legally filled, and also that it is not illegally
usurped, and when this goes on for a great length of time, or
for a period which covers much of the time for which the
office may be lawfully conferred, it would be entrapping the
citizen and betraying his interests, if, when he had applied to
the officer de facto to do his business, and got it done, as he
supposed, by the only person who could do it, he could yet
be told, that all that was done was void, because the public
had not duly appointed that person to the office, which the
the public allowed him to exercise.” The above remarks ap-
ply more particularly to officers of a greater or less permanent
character. But they may be applied with equal force to those,
who, like the commissioners in the present case, had but a
single daty to perform. Ilere the commissioners were ap-
pointed by the highest public authority, the Legislature, for
the sole purpose of locating the town of Marshall. In doing
this, they were required to select a site, purchase lands, and
take deeds therefor, and file with the clerk of the county court
a statement of their decision. Certain persons, professing to
act under the authority of the Legislature, and some of whom
were, without question duly appointed, proceeded to act as
commissioners, and did perform the duty required of them as
such. The defendants were notified of the statement of the
decision of these persons, professing to act as commissioners,
being filed with the clerk of the county court, which was to
be their authority for proceeding to lay off and sell the town
lots : Could the defendant question the validity of the act of
these persons, when it had been recognised by the clerk of
the county court? Were they bound to dispute, at the risk of
being indicted and punished, what no one else had disputed ?
We think not. As to them, the persons professing to act, and

9
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acting as commissioners, must be regarded as such de facto,
if not de jure.. The Information itself attacks the defendants,
by calling in question the validity of the power of the com-
missioners of location. The relator ought to have proceeded
directly against them in the first instance, and until that be
done, and they be convicted of usurpation of power, the do-
ings of the defendants must stand unimpeached. In coming
to the conclusion, that the Information must be dismissed, we
have not, as will be seen, noticed the proceeding of the persons
professing to act as commissioners, on the 14th day of January,
1854, and thereby to ratify and confirm the location first
made. Whether that will avail any thing in an Information
against the commissioners of location, is not for us to say.
We have performed our duty to this case, when we declare
that the present Information cannot be sustained; and that the
judgment dismissing it must be aflirmed.

Prr Crriam. Judgment affirmed.

BUFFALOW AND COOKE v»s. STUART PIPKIN.

The mnaker of a promissury note, not for accommodation, is not liable for costs
incurred by the payce in defending & suit brought against him by an endorsee.

Arrean from the Superior Court of Wake county, at the
Fall Term, 1854, his ITonor Judge Ervss, presiding.

The following casc agreed was submitted to his Honor:

The defendant exceuted Lis promissory note to the plaintiffs
as partners in trade, who endorsed it to a third person. Suit
was brought on the note against the present plaintiffs as en-
dorsers, and against the present defendant, by the endorsee.
The writ was returned executed as to the plaintiffs, but retarn-
ed non cst inventus as to this defendant. At the return term of
the Court a nolle prosequi was entered as to this defendant.
The present plaintifls put in pleas to the action, and at a subse-
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quent term judgment was rendered against them on their
endorsement, for principal, interest and cost, which they paid.
Afterwards the defendant paid to the plaintiffs, Buffalow and
Cooke, the principal and interest of the judgment, but refused
to pay the costs accruing thereon. For this refusal, this action
is brought.

On consideration of the case agreed, his Ionor, being of
opinion with the plaintiffs, gave judgment accordingly, and
the defendant appealed.

DBusbee, for plaintiffs.
Miller and . C. Jones, for defendant,

Nasn, C. J. The defendant is not liable to pay the demand
upon which he is sued. He was the maker of a promissory, in
which the plaintiffs were the payees; they endorsed it over, and
being sued by the endorsee, the ameunt now claimed by them
as costs was expended in defending that suit. By their en-
dorsement the plaintiffs become the sureties of the maker, and
as such, were at liberty to consult their own safety, by paying
up the note, when it came to maturity, svithout waiting for a
suit, for it was not necessary for them to stand a suit, in order
to charge the principal. Sedgwick on Damages, 826, Crady
v. Craig, 5th Raw. 191, and Wynne v. Brook, do. 106. In
Dawson v. Morgan, 9th Bar. and Cre. 618, it is decided,
that the endorser of a regulur bill of exchange, who las
been sued by the endorsee, is not entitled to recover from
the acceptor, the costs incurred in such suit; the Court say,
upon the ground, that there is no privity between them. DBar-
LEY, Justice, in reply to Mr. Patterson, who had referred to
the case of Smith v. Dudley, 4 Term, 691, and to Jones v,
DBrooks, 4 Taun. 464, said, there ¢ the bill was accepted for
the accommodation of the drawer. There was a bargain be-
tween the parties, that the drawer of the bill should indemnify
the acceptor. No case goes the length of saying that every
person, who is sued upon a bill, is cntitled to recover againgt
the acceptor the costs of the suit” Aud Lord TuNrterpmw,
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Chief Justice, in delivering his opinion, says, * What privity
is there between the endorser and the acceptor? What obli-
gation is there on the acceptor, except that raised by the cus-
tom of merchants? That custom does not give a right to the
endorser to recover the re-exchange, much less costs incurred
by him in an action on the bill.” To the same point sce King
v. Phillips, Peters C. C. 3505 and inr Simpson v. Griffin, 9th
John’s. R, 131, it is decided that the mere fact of the maker’s
drawing the note, does not imply a promise to save the payce
harmless from all costs and charges, that he, as an endorser, has
incurred. In order in any such case to subject the maker, there
must be a contract for an indemnity, on the making of the
note or endorsement of the bill. Mo v. Ilicks, Cowen 518.
But the principle of cxpress indemnity does not apply between
the accommodation agceptor of a bill and the drawer, and the
accommodation endorser ¢f a promisory note, as it does to the
surety of an ordinary note; Sed’k. 325, and cases cited. InSkorg
v. Kalloway, 11th Ad. and Ellis 28, Lord Denman says, “no
person has a right to inflame his own account against anothér,
by incurring additional expense, in the unrighteous resistance
to an action which he cannot defend.” This is not an accom-
modation note. The judgment below is reversed, and judg-
ment on the case agreed, for the defendant.

Prr Crriam. Judgment reversed.

RULE BY THE COURT.

IrEpELL ox Execurors, may be read by applicants for license, at their option,
instead of the authors now required.

— ) e

MEMORANDUM.

The Hon. 8amuzL J. Persox, of Wilmington, who had regeived the temporary
appointment of Judge of the Superior Courts, by the Govergor and Councit, was
appointed to that office by the General Assembly, at its Jagt session, in tho place
of Judge SerrLE, resigned.
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P. A. R. C. COHOON w»s. RUFUS K. SPEED AND OTHERS.

Where a Justice of the Peace has not jurisdiction of the subject matter,.his
warrant is void and will not protect the officer who acts under it, nor the Ma-

gistrate himself.
A Justice of the Peace has no power to issue a warrant to search for a runaway

slave.

Action of rrusrass, tried before his Honor Judge Prrson,
at the Spring Term, 18553, of Pasquotank Superior Court.

Matthews, the town constable for Elizabeth City, applied to
Speed, the justice, for a warrant to search for, and arrest a
runaway slave, supposed to be concealed upon the premises of
the plaintiff : the warrant was issued, and under it the defend-
ant, Matthews, assisted by one Hay, broke open the door of a
stable which opened into one of the public streets of the town
of Elizabeth City. The breach was effected by the defendant
Matthews, standing in the street and pulling out a staple with
Lis fingers, but he did not enter the stable any further, ner
did any one by his authority or command.

His Honor charged the jury that the warrant was no pro-
tection, and that the acts alleged by plaintiff constitated a
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trespass, and that the magistrate who issued the warrant,

though not present when the stable was opened, as well as the

constable and those aiding him, would be guilty upon these

acts, if established to their satisfaction. Defendants excepted.
Verdict and judgment for the plaintiff. Appeal.

Jordam, for the plaintiff.
Pool, for the defendants.

Nasu, C. J. There can be no doubt that the acts com-
plained of will support the plaintiff’s action, unless the defend-
ants were justified by the law in committing them : the draw-
ing of the staple of the stable door by Matthews, or by any one
else acting in concert with him, or by his direction, was an act
of violence in itself: it made not the slightest difference that
the side of the stable, containing the door, was on the line
of the public street, and that Matthews stood on the street when
he drew the staple: it would be a strange doctrine indeed, if
a man’s house should lose the protection of the law because it
was placed on the line of a street, or on the line between the
owner and his neighbor. The house might be injured and
broken by any one who chose wantonly or maliciously to in-
jure it—this would not do. Nor was it necessary for him,
Matthews, to have entered the stable. Those that did so, en-
tered under his authority, he being present aiding and abetting
them.

But it is said he had the warrant of a justice of the peace,
the defendant, Speed, for doing the act. Matthews was a min-
isterial officer, and bound to execute any legal process placed
in his hands, and had no right to look into the evidence upon
which the magistrate acted: whether that was sufficient or
not, the warrant justifies him and all, who by his orders, aided
him : but every man, particularly every officer, is presumed
to know thelaw. When, therefore, the precept upon its face
shows that the justice issuing it had no jurisdiction of the sub-
ject matter, it gives no authority to the officer: he is, if he acts
under it, a trespasser, and so are all who aid him, 2 Hawk. pl.
cr. 130, Shergold v. Holloway : Strange 1002, State v. Mec-
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Donald, 3 Dev. 468. A justice of the peace has jurisdiction
to issue a search warrant in this State, only when a larceny is
charged. (McDonald’s case supra.) Here the warrant states
explicitly that it issued to search for a runaway slave. Over
such a matter he had no jurisdiction : his warrant was utterly
void and is no justification, State v. Mann, 5 Ire. Rep. 45.

It is not necessary to make a man a trespasser that he should
do the act complained of himself, or that he should be present
when it is done: it is sufficient if he counsel or advise the act.
Nor is it an excuse to the magistrate, Speed, that he mistook
his power. Ile is bound to know the extent of the jurisdiction
conferred upon hLim: and if a trespass is committed under a
warrant in a case, where a magistrate goes beyond bhis legal
authority, he is not protected by his judicial character; Lut
is a trespasser. There is no error in the judgment below.

Prr Crrram. Judgment affirmed.

D. B. PENDLETON ¢t. al. vs. PENELOPE PENDLETON.

Tur jurisdiction of the Supreme Court in relation to amendments in the courts
below, is confined to the question of power. When the court below has the
power to make an amendment, this Court cannot enquire how it has exercised
that power. Phillipse v. Higdon, Bus. 380, cited and approved.

Mortiox to amend the record of Pasquotank County Court,
tried before his Honor, Judge PErsox, at the Spring Term,
1855, of the Superior Court of that county.

A motion had been made in the county court of Pasquotank,
at the June Term, 1854, upon due notice given, for leave to
amend the record of that court so as to enter the following on
the record of that court of the December session, 1840: “This
cause coming on to be heard upon petition evidence, &c., and
it appearing to the satisfaction of the court that there were
debts to a large amount due by the said Pendleton, (for some
of which, judgments have been rendered and execution izssued,
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against her land named in the petition,) which render a sale
of the land named in the petition expedient and necessary :
it is ordered, adjndged: and. deereed by the court that the pe-
titioner, G. W. Pendleton, sell the land of his ward named in
the petition,.on the premises, at public sale, to the highest bid-
der, upon a eredit of six months, with interest from the date:
that he take bond with approved security from the purchaser,
and make report to the next Term of this court.”

Also a motien was made, on notice, that the commissioner
be allowed to file his report of the sale which had been made
of the land in question, as of the next term..

These twe motions were allowed by the county court, and
an appeal taken to the superior court, and upon consideration
of the case before his Honor in that court, satisfactory proof
being adduced from the memoranda of the county court, and
from the testimony of the commissioner appointed to sell the
land, that these: amendments ought to be allowed, he gave
judgment accordingly, from which the defendant appealed. to
this Court..

Smyath, for the plaintiffs..
Pool, for the defendant.,

Barree, J. It is settled by several decisions that the juris-
diction of this Court upon the subject of amendments in the
court below, is confined to the question of power; and that
when that court has tlie power, we cannot interfere with its
discretion in the exercise of it. Phillipse v. Ilidgon, Busb.
330 ; Campbell v. Barnhill, 1. Jones’ Rep., 557. In the for-
mer of these cases, the subject is fully discussed, and the in-
stances in which the Superior Court has the power to allow
amendments are given, and distinguished from those where
such power is denied it. “The subject,” as it is said in that
case, *“ may be divided into three classes: 1st. Every court
has ample power to permit amendinents in the process and
pleadings of any suit pending before ity Quiett v. Boon, 5 Ired,
9.7 «2d. Every court of record has ample power, after a suit
s determined, to amend its own record ; that is, the journal
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or memorial of its own proceedings, kept by the court or its
clerk, by inserting what has been omitted, or striking ont what
may have been erroneously inserted.” ¢ 38d. The power of a
court to allow amendments, after the determination of a suit,
in the process or returns made to it by ministerial officers, is
much more restricted and qualified ; for the reason, among
others, that the court is not presumed, in such cases, to act
upon its own knowledge ; but upon information derived from
others. The case now under consideration falls within this
class of amendments, and may be subdivided into three heads:
1st. Where the amendment is for the purpose of correcting a
mere oversight of an officer in not making an entry, such as
he ought to have made as a matter of course, and as a part of
his duty according to law, the court has power to allow the
amendment, notwithstanding third persons may be thereby
affected.”

It is unnecessary to state the second and third heads ; under
the last class, in which it was held that the court had no pow-
er to make amendments, because it is manifest that the amend-
ments proposed to be made in the case now before us, fall
under the second class and the first head of the third class as
above set forth.

The first of the proposed amendments is nothing more than
the drawing up and entering in proper form, the orders and
decrees of the court upon the petition filed in the -cause of
which the clerk had only entered loose minutes.

The second is allowing the commissioner {who, for the pur-
pose of selling the land was an oflicer of the court,) to make
out and file a report of the sale which he ought to have done
as a matter of course at the tiwe, or which, if then done, has
been since lost.

These amendments come clearly within the power of the
eourt, as appears not only from the case of 2’Aillipse v. Hig-
don, above cited; but also from the prior adjudieations in
Galloway v. McKeethan, 5 Ire. Rep. 125 Bradhwrst v. Pear-
son, 10 Ire. Rep. 57; and Green v. Cole, 13 Ire. Rep. 425.

As the court has the power to make the amendments, and
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we have no right to interfere with its discretion in making
them, the judgment must be affirmed.

Per Crrism. Judgment affirmed.

SAMUEL RODGERS »s. JOS. B. DAVENPORT.

Where A and B had come to a settlement, and agreed upon a particular sum,.
which B was entiiled to as a credit, which was accordingly entered on a bond
which A held against B, and afterwards upon a complaint by A that the credit
was too large, B said ¢“ go and alter it, and if you can show me the mistake, it
will all be right ; and if not, the credit must be put back or altered back.” Held
in a suit brought on the bond, that it was incumbent on A to show on the trial
that there was a mistake in the settlement, or that he had, before that, shown
such mistake to B.

Tu1s was an acriox by a warrant, brought by successive ap-
peals to the Superior Court of Tyrrel, where it was tried at the
Spring Term, 1855, before his ITonor Judge Prrsox.

The plaintiff produced a bond, payable to him, for fifty-five
dollars due 27th of December, 1851, on which was an endorse-
ment of a credit of $£3.05, which liowever had been erased and
made to read $1.05. This was explained thus: the parties hav-
ing come together for a settlement of accounts, upon a com-
putation it was agreed and settled that the defendant was en-
titled to a credit of $43.05, which was accordingly entered on
the bond in question. A few days afterwards, the plaintiff met
the defendant and informed him that there was a mistake in
their settlement, and that the credit ought to be for four dol-
lars and five cents, instead of tlie sum entered, and requested
the defendant to go with him a short distance to where his
papers were and he would show the error: the defendant de-
clined going, but said ¢ go and alter it, and if you can show
me the mistake, it will be all right; and if not, the credit must
be put back” or “altered back :” at the same time Davenport,
thie defendant, sent his step-son to witness the alteration.

There was no further evidence to show that there was a mis-
take in the oredit as first entered.
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Upon this state of facts his Honor instructed the jury that
the question for them to try was, what was the credit to which
the defendant was really entitled? That the agreement on the
sum of $43.03, and the entering of that sum on the bond, en-
titled the defendant to that amount as a credit, unless, acord-
ing to the subsequent agreement, the plaintiff had shown to
the defendant the mistake alleged by him, or was able to show
it there, upon the trial ; to which instructions the plaintiff ex-
cepted.

Verdict for the defendant. Judgment and appeal.

Winston, jr., for the plaintiff.
Heaih, for the defendant.

Nasm, C. J. His Honor, who tried the canse below, would
have been guilty of gross error if he had charged the jury
otherwise than as he did. The plaintiff contended that the
agreement between the parties as to the endorsed payment, was
divisible into two contracts ; one executed, the other executo-
ry—that as soon as the alteration of the endorsement was made
by the plaintiff it was final, that is, executed and bound both
parties; but as to the restoration of the original endorsement
it was executory and had never been done. There is no found-
ation in law for any such distinction between the parts of the
agreement : the whole was one transaction—one agreement:
upon a settlement of accounts between the plaintiff and de-
fendant it was agreed between them, that the former owed the
latter the sum of $43.05, and that this sum should be endorsed
on the note, now in controversy, as a payment to that amount;
subsequently the plaintiff; alleging that there was an error in
the settlement, and that the credit ought to be $4.05, the de-
fendant agreed the plaintiff should alter the endorsement to
the latter sum, upon the express condition, that if he did not
show him that the mistake as alleged did exist, the endorse-
ment should stand as it was; to this the plaintiff assented.
Without pretending so. far as is disclosed by the case that he
ever showed to. the: defendant that there was any error in the
settlement, he bronght his action: nor did he on the trial of
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the case then show that any error did exist. The defendantis
entitled to a credit on the note to the extent of the sum origin-
ally endorsed.

Allowing the payment of $43.05, there would still be a small
summ due the plaintiff: as, however, the jury gave a general
verdict for the defendant, and it forms no part of the plaintiff’s
bill of exceptions, we presume there was cvidence of other
payments discharging the note, and that the only question in-
tended to be brought before us was as to the endorsed pay-
ment.

Prr Curiam. Judgment affirmed.

JOHN LONG et. el. vs. TOWNSEND WRIGHT, ADM’R. OF
HARRIETT WRIGHT.

Construction of a Will depending on its peculiar phraseology.

Action of assumesir tried before his Honor Judge Prrsox,
at the Spring Term, 1855, of Perquimons Superior Court.

This was a case agreed, arising upon the construction of the
will of Thomas Long, senior, of which the following are the
portions bearing upon the question, viz:

“I give to my three sons, John Long, Joseph Long, and
James Long, the plantation whereon I now live, and my grist
mill, with the exception of those reserves hereafter made, to
them and their heirs for ever: if either of my three sons, John,
Joseph, or James should die under age, it is my will and de-
sire that the two surviving should heir the same between
them.”

“] give unto my three daughters, Mary Long, Sarah Long,
Harriet Long, and the child or children, which my wife now
appears pregnant with, the following negroes, viz: Sam, Han-
nah, Thompson, Lewis, big Esther, and little Esther, reserving
the use of Hannah to my wife, Doughty, during her life, and
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the use of big Esther and Lewis two years after my death:
also, I give to my three named daughters, Mary, Sarah, and
Harriett, and the child or children aforesaid, haltf a dozen
silver table spoons and one dozen tea spoons, all of them to be
equally divided among them at my daughter Mary’s arriving
at the age of sixteen years; and if either of my daughters,
child or children as aforesaid should die, after the division,
without lawful issue, it is my will that such part should be
equally divided between my said wife and all of my surviving
children, to them, and in that way to be enjoyed by them for-
ever.”

“T give unto my beloved wife, Doughty Long, two feather
beds (&e., embracing a great many small articles): I give
the use of one-third part of my plantation and wood land,
with the improvements thereon; the third part of my grist
mill and the beufat and desk which stands in my hall room,
during her widowlhood.”

And it was agreed that if by the true and proper construc-
tion of these clauses, there was a valid limitation over of the
slaves Sam, ITannah, &c., in the event of one of the legatees
dying without issue before a division was made of said slaves,
but after Mary had arrived at sixteen, the plaintiff should have
judgment for the sum of five hundred and thirty-five dollars
and seventeen cents with interest; otherwise, judgment was
to be entered for the defendants.

Upon consideration of the case agreed, his Ionor being of
opinion with the defendants, gave judgment accordingly, and
the plaintiffs appealed.

No counsel for the plaintiffs.
Ieath, for the defendants,

Prarsox, J. But for the reservation of a life estate to the
widow in the negro girl Hannah, beyond all question, the cross
limitation, in the event of one of the danghter’s dying without
a child, would extend, as well to the negroes as to the silver
spoons. This circumstance, we think, is not enough to restrict
the limitation, and confine its operation to the half dozen silver
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table spoons, and the dozen silver tea-spoons. The division
could be made, subject to the life estate of the widow in one
of the negroes, in the same way as land is divided among heirs
at law—subject to the widow’s dower.

This conclusion is confirmed by the fact that in the clause,
next preceeding, the testator gives to his three sons, the plan-
tation on which he lives, and the grist mill, subject to a life-
estate of the widow in one-third of the plantation, and one-
third of the grist mill, and notwithstanding this reservation,
makes a cross limitation in the event that either of his sons
sliould die under age. We think the daughters took the slaves
subject to the limitation over.

Prr Crrisn. Judement reversed and judgment for the
Jiuet \ Juag
plaintiff according to the case agreed.

JOHN J. GRANDY ¢s. JESSE McCLEESE.

A. agreed to deliver to B. a quantity of corn at his farm in another county, B.
gending for it ; nothing was said as to the time or manner of payment. B.senta
vessel for the corn, but sent no money, nor did he give the agent sent, any in-
struction as to the payment, or in any way communicate with A. upon that
subject. A. denied the contract and refused to deliver the corn: Held that
although A. denied the contract, still, in order to entitle B. to recover, he shonld
have showed that he was ready and able to perform his part of the contract,
though, under the circmnstances, an actual production of the money was dis-
pensed with.

Acriox of asstmesrr, tried before his Honor, Judge Dick, at
the Fall Term, 1854, of Pasquotank Superior Court.

The declaration was for a refusal to deliver a quantity of
corn sold to the plaintiff.

On the trial, one Aillinger testified that he was present at
the plaintiff’s store, in Elizabeth City, on 1st of September,
1853, and heard the plaintiff enquire of the defendant what
he would take for his corn? The reply was, “sixty cents per
bushel ;” upon which the plaintiff’ offered 58 cents; to which
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the defendant answered, ¢ you can send for it.” Nothing was
said about the mode or time of payment, nor did this witness
recollect that the quantity of corn was mentioned.

Another witness, one Jolee, testified that he was present at the
conversation spoken of by Killinger: that he heard defendant
say he had from 2500 to 2800 bushels of corn to sell, and pro-
posed to sell it to the plantiff: plaintiff said, “I will give you
58 cents a bushel for it;” to which the defendant answered,
“you can take it at that price and may send a vessel after it.”
The defendant resided in Tyrrel county.

One Silvenus Harris testified that he had a vessel at Eliza-
beth City early in September, 1853, which was chartered by
the plaintiff to go to Tyrrel for this corn, which he was to take
on board and convey directly to Norfolk in Virginia: that he
accordingly proceeded to defendant’s plantation with his ves-
sel, and delivered to the defendant, plaintiff’s written order
for the corn; on reading which defendant remarked, “Grandy
seems to reckon in his order asif I had sold him the corn; but
I did not consider it a permanent bargain, thongh I talked
with him about it : corn has risen since I have seen him, and
I had as well profit by it as any one else.” Witness said, « I
must have the corn or the freight on it:” defendant refused to
put the corn on board as the plaintiff’s; but it was agreed to
ship it on board witness’ vessel on defendant’s account, he say-
ing at the time, “I will go over with it to Elizabeth City, and
see Mr. Grandy, and if we can come to any understanding
about it, we will set aside our contract about the freight:”
that defendant did thereupon deliver on board his vessel 2103
bushels of corn to be conveyed to Norfolk, which was all the
vessel could carry. On reaching Elizabeth City with the de-
fendant on board, he went ashore, but plaintiff was absent
from town : witness then proceeded to Norfolk, and there de-
livered the corn under defendant’s order, which was afterwards
sold at 76% cents per bushel. Witness stated that plaintiff
gave him no funds, nor other means, to pay for the corn, nor
any directions in regard to payment of the purchase money ;
but that this was not made known to the defendant.
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Plaintiff proved further, by one W. W. G'rifin, cashier of
the Farmer’s bank, that previously to his leaving home, he had
made arrangements with witness by which he was to advance
the necessary funds for the payment for corn when required ;
and witness had always been ready to do so, and this was
known to Killinger, plaintiff’s clerk, who had charge of his
store in his absence ; but there was no proof that it was known
to the defendant.

It was in evidence that Iillinger saw defendant at the
wharf, when at Elizabeth City; but had no communication
with him. Defendant, on the occasion spoken of, did not call
at plaintiff’s store before leaving.

Defendant proved that the market price of corn at Elizabeth
City when the vessel arrived there, was from 55 to 60 cents a
bushel, though there was little or none for sale in the market,
and no large lots: that corn is generally worth 123 cents a
bushel less in Elizabeth City than at Norfolk.

Ilis IIonor charged the jury, that if, from the evidence,
they should find that the defendant denied the contract, and
for that reason refused to deliver the corn, it was not necessary
for the plaintiff to pay, nor to offer to pay, on delivery ; for that
such refusal would dispense with payment or an offer to pay
on his part.

That if the jury should believe, from the evidence of the
arrangement with Griffin, in connection with the evidence of
the defendant’s refusal to deliver the corn, it was to be paid
for on application of defendant, after delivery on board the
vessel, then the plaintifi wounld be entitled to recover. To
which instructions the defendant excepted.

Verdict of the jury for the plaintiff. Judgment and appeal.

Martin and Pool, for the plaintiff.
Smith, for the defendant.

Barrie, J. The contract proved by the testimony was sim-
ply an executory one for the sale of a quantity of corn at a
stipulated price : the legal effect of it was to bind the parties
to the performance of concurrent acts : The plaintiff was to
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send for the corn and to pay for it upon delivery ; and the de-
fendant was to deliver it upon receiving payment. Neither
party could demand a performance by the other, without the
allegation and proof of his own readiness and ability to per-
form his part of the agreement, 2 Bla. Com. 447 ; Cowper v.
Saunders, 4 Dev. Rep., 283 ; Cble v. Hester, & Ired. Rep. 28.
The plaintiff, then, could not sustain his action for a breach of
the contract by the defendant, without showing that he him-
self had paid, or tendered the price of the corn, or was ready
and able to do so, or that the defendant had done somsthing
to discharge him from that duty. It is contended by his coun-
sel that the denial of the contract by the defendant was a
breach of it, and dispensed with proof on the part of the plain-
tiff that he had paid, or tendered the money, or had it ready
to be paid or tendered at the time when he demanded the corn;
and such was the charge of his Honor to the jury in the court
below. We do not concur in that opinion, in the extent to
which it was carried : we admit that the conduct of the de-
fendant dispensed with the obligation on the part of the plain-
tiff to pay the money, or even to tender it ;. but. it did. not. re-
lieve him from the necessity of having it ready to.be paid or
tendered ; Abrams v. Suttles, Busb. Rep. 99. TUntil he had
provided the means to pay for the corn upon delivery, he had
not put himself in a situation in which he had a right to de-
mand it. There was no testimony to show that it was to be
paid for at any other time, or place, than that when and where
it was to be delivered ; the arrangement made by the plaintiff
with the cashier of the Farmer’s bank at Elizabeth City for
procuring the money with which to pay for the corn, could
not have availed him, had it been made known: to.the defend-
ant, and of course it cannot aid him when it was never com-
municated to the defendant. There was error in the instruc-
tions given by the court to the jury for which there must be &
venire de novo.
Per Crrrsa Judgment reversed.
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JOSEPH MARDREE »s. THOMAS SUTTON.

If A knows, or has good reason to believe that B is about to shoot, or kill the
hogs of C, which are in B’s field, and A permits his slave to go with B in pur-
suit of the hogs, and the hogs are by B, with the aid of the slave desiroyed,
A is liable in an action of trespass for such destruction.

Acrtion of TrESPASS vE et armis, tried before his Honor Judge
Persox, at the Spring Term, 1855, of Chowan Superior Court.

In order to connect the plaintiff with his son George, who
was the active agent in the trespass complained of| three wit-
nesses testified that they heard a conversation between the
plaintiff and defendant early in the morning after the night of
the alleged trespass, and near-the spot where it took place, in
which plaintiff asked defendant if he had sent his boy and dogs
to help his son George to kill his hogs? Which question was
repeated three times, to which there was no answer till re-
peated the third time, when the defendant said, “I did sir,
and help yourself if you can.” The plaintiff then said to the
defendant, *“the reason why he made the inquiry was, that if
the boy had come there to help kill his hogs of his own accord,
he would have him whipped, but as he was sent by his master
he should hold him equally liable with his son.”

The plaintiff further showed that three of his hogs had been
shot dead ; two more severely injured by gun shots, and that
several sows, that had pigs, were so badly hurt that nearly all
their pigs (21 in number) perished for the want of suck: it
was further proven that one of the hogs shot, was badly torn
on the ham by a dog ; also that between the hours of midnight
and day, several neighbors heard the barking of dogs, as if
chasing something—the squealing of hogs—firing of guns, and
other loud noises, all in the direction of the spot where the
hogs were found the next morning, dead and torn.

It was also in evidence that these hogs were in the field
of George Sutton when thus injured ; that they were at the
time doing damage to his growing crop, but had got into
the field through the deficiency of the fence, which was only
three and a half or four feet high.



JUNE TERM, 1855. 147

Mardree vs.. Sutton.

The defendant then introduced George Sutton, the son, as a
witness, who stated “that he was the owner of the field in
question ; that the hogs had got in there on the night alluded
to; that he went about midnight and shot one of them dead,
and being unable to get them out, went to his father’s for as-
sistance ; that he told him the circumstances and asked him
for the services of his boy in getting the hogs out of the field :
defendant said the boy might go, but said, “ George you must
not kill, or injure the hogs;” but the boy did not hear this.
This witness also took five of his father’s dogs along with him :
he then returned with the slave and dogs and shot three other
hogs dead, but the boy did nothing but pursue the hogs in en-
deavoring to get them out; that the dogs would not bite hogs,
and did not injure them. This witness also stated that he was
present at the conversation deposed to by the first mentioned
witnesses, and that it was not as they had stated it ; that his fa-
ther only admitted that he had sent his slave to help drive out
the hogs. Plaintiff objected to the reception of that part of
George’s testimony in regard to what the defendant said to
him when he applied for the slave, but it was received by the
court ; for which plaintiff excepted.

Ilis Honor charged the jury that it the evidence satisfied
them that the defendant lent his slave to his son George, or
sent him to the field himself, for the purpose of aiding George
in killing, or otherwise injuring the plaintiff’s hogs, then the
defendant would be liable for all the damage done to the hogs
by both George and the slave: but if, on the contrary, they
were satisfied from the evidence, that the defendant lent his
slave to Lis son, or sent him to the field himself, to assist
him in getting the hogs out, with orders not to kill or hurt
the hogs, and the slave disobeyed the orders, and either of his
own head, or by the command of George, committed the tres-
pass complained of, that then the defendant would not be lia-
ble at all. To this charge the plaintiff excepted.

Verdict and judgment for the defendant. Plaintiff appealed.

Smith and Jordan, for the plaintiff.
Ileath, for the defendant.
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Pearson, J. If a father, at the request of his son, agrees
that his slave may go and aid the son in driving hogs ont of
the son’s field, and the son, with the assistance of the slave,
wilfully and wantonly kills some of the hogs and injures others,
the father is not liable in an action of trespass. DBut if, at the
time the father agreed that his slave might go, he knew,
or had reason to believe, that the son intended, or would kill
the hogs, or otherwise injure them, then the father is liable to
the owner of the hogs in an action of trespass for the damage
done, as an aider or abettor, under the rule gus fucit per alewm
Jacit per se ; and in trespass all are principals.

There was evidence in this case, that the defendant knew, or
had reason to believe, that his son would kill the hogs or oth-
erwise injure them ; the son came at night in hot haste : told
his father that the hogs were in his field; that he had shot one,
and wanted the slave to help drive the others out; besides
getting the slave, the son took five of his father’s dogs; three
of the hogs were shot dead ; two others were severely injured
by gun shot wounds, and others badly torn by dogs; the fa-
ther, when apprised of these facts and asked if he had sent his
slave to help kill the hogs, hesitated and gave no answer, until
the question was put three times.

The plaintiff is entitled to a wendre de novo because the case
was not submitted to the jury in such a way, as to make it
turn upon the question, did the defendant, when he agreed
that his slave might go, know, or have good reason to believe,
that his son intended, or would kill, er otherwise injure the
hogs ?

The expression used by the defendant according to the tes-
timony of the son, “(George you must not kill or injure the
hogs” was competent evidence to be weighed by the jury and
to pass for what it was worth.

Per Crrraos Judgment reversed.
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BOND & WILLIS vse. JAMES B. HILTON.

For every breach of the duties arising out of a contract, the law awards some
damages ; 'and if none other are proved, nominal damages should he given by
the verdict of the jury.

Acrion of “rrEspAss ox TnE casg, tried before his Honor,
Judge PErson, at the Spring Term, 1855, of Washington Su-
perior Court.

The plaintiffs and defendant were part owners of the schoo-
ner Sarah Louisa: a cargo belonging, one half of itto Short
& Co., and the other half to the owners of the vessel, was put
on board. The defendant agreed to act as master of the schoo-
ner from Plymouth to the West Indies and back, and the cargo
was consigned to him. The defendant, in charge of the vessel,
left Plymouth on the 26th or 27th of December, 1848 ; arrived
at New-DBerne, (where it was understood he should call to have
a sail repaired,) on 30th December; left that place absut Gth
of January, for Ocrocoke, and returned to New-Berne on 26th
January. Sometime in February, the defendant put one Capt.
Moss in charge of the schooner as master, (quitting her him-
self,) and about the latter part of March, the schooner, under
the command of Moss, left New-Berne and made her voyage
to the West Indies. Shereturned in April or May. Tle usunal
time of a voyage-to the West Indies is two months. It was
in evidence, on behalf of the defendant, that the meturn to
New-Berne and the detention there, were caused Iy tlie noges-
sity for repairs, which were made on the vessel at $hat place.

It was in evidence that the value of the vessel was $10 per
day, of which sum, the captain’s wages constituted a part, and
were equal to $1.50 per day. The plaintift’s counsel contend-
ed that the defendant was guilty of neglect in the delay : also
in abandoning the vessel to Moss; and that they were entitled
to recover for these breaches of the duties arising out of the
contract.

His Honor charged the jury that, inasmuch as the plaintiffs
had not declared on the contract, they eould not recover for
any violation of it, merely.

10
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That if the defendant had omitted to act with ordinary skill
and diligence, and plaintiffs had suffered damage thereby, they
could recover to the extent of that damage.

That the mere fact that the defendant had turned the vessel
over to Mosg, did not entitle the plaintiffs to recover any thing,
unless they satisfied them that they had sustained damage
thereby. To these instructions plaintiffs excepted for error.

Verdict for the defendant. Judgment and appeal.

Winston, jr., and Lodman, for the plaintiffs.
Smiith and Heath, for the defendant.

Nasu, 0. J. When this case was before the court at June
Term, 1853, it was decided that the action was properly brought
in *“Case.” Busb. Rep. 308 ; see also, Willcamson v. Dickens,
5 Ired. R. 269. The controversy arises upon the charge of his
Honor, who tried the cause below upon the question of dam-
ages: the jury were informed that ¢“inasmuch as the plaintiffs
had not declared on the contract, they could not recover for
any violation of it merely.” And again, “the mere fact that
defendant had turned the vessel over to Moss, did not entitle
the plaintiffs to recover any thing, unless they satisfied the
jury that they had sustained damage thereby :” in other words,
that to entitle the plaintiffs to reecover, they must show that
they had sustained actual damages. In this opinion we do
not concur.

The defendant had entered into a contract with the plaintiffs,
us owners of the vessel, to navigate her as Master, to the West
Indies and back to Plymouth. He took charge of her, and
on his way, at New-Berne, he put a Capt. Moss in command,
and abandoned the vessel : No special loss or damage was
proven by the plaintiffs. Under these facts, the sole question
is, are the plaintiffs entitled to recover any thing of the de-
fendant? We hold that they are.

Wherever there is a breach of an agreement, or the invasion
of a right, the law infers some damage, and if no evidence is
given of any particular amount of loss, it gives nominal dam-
ages, by way of declaring the right, upon the maxim, ubi jus
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10t remedivum. In Ashby v. White, 1st Salk. 19, Lord Horr
declared that “every injury imports a damage, thongh it does
not cost the party a farthing.” . This principle has been applied
to a variety of cases where the plaintiff’s recovery is in dam-
ages: thus, in an action for words spoken, where no actual
damage has been sustained : so, trespass to the person or to
realty. A remarkable case, as exemplifying this doctrine, is
that of Zaylor v. Henniker, 12 Adol. & Ellis 488. There the
action is in case, brought by a tenant against his landlord for
illegally distraining for more rent than was due: it appearing
that the proceeds of the sale were insufficient to satisfy the
rent actually in arrear, the jury found a verdict for one shill-
ing: a motion was made on the part of the defendant for a
nonsunit, which was denied. Drwmawn, Chief Justice; said:
“ there was a wrongful act of the defendant, and though by
reason of the nature of the goods taken, falling short of the
actual rent due, no real damage was sustained, yet there was
a legal damage and canse of action, for which the plaintiff was
entitled to a verdict.” In Zafin v. Weillard, 16 Pick. 64, a
sheriff had neglected to return an execution: the action was
in case, and the court declared that though there were no ac-
tual damages proved, where there is a neglect of duty, the law
presumes damages, and the plaintiff was entitled to a verdict
for nominal damages. In Whittémore v. Qutter, 1 Gal. 429,
Justice Story says: “ we are of opinion that where thelaw gives
an action for a particular act, the doing that act imports, itself,
a damage to the party : every violation of a right imports some
damage, and if none other be proved, the law allows a nomi-
nal damage.” The rule, that the invasion of a right gives, in
all cases, a claim to nominal damages, applies equally to mat-
ters of contract: thus in an action brought against a banker
for refusing payment of a check, although in funds, no actual
damage being shown, the court of King’s Bench decided that
the plaintiff was entitled to nominal damages, Marzetti v.
Williams, 1 Barn. & Adol. 415. See Sedgewick on the mea-
sure of damages, 46. In every contract implying a duty to
be performed, the neglect of that duty gives, in law, a cause
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of action to the opposite party under the maxim, wbi jus b¢
vemediwm : and where the law gives an action, it gives dam-
ages for the violated right, and if no actual damage be shown,
then the plaintiff’ is entitled to nominal damages.

In this case, the defendant bad contracted to carry the ves-
sel of the plaintiffs, to the- West Indies and back: he was in
duty bound so to do: the plaintiffs had acquired a right to his
services: to desert the vessel, therefore, before the completion
of the voyage, was a violation of that right.

The aunthorities cited, show that it is no answer, except as to
the quantum of damages, that the plaintiffs had sustained no
actual injury by the substitation of Moss as Captain. The de-
fendant had violated his duty and broken his contract: the
plaintifis had a right te bring their action on the conéract, or in
tort, and to allege the gravamen to consist in a breach of duty.

Iis Honor, belosw, erred in Lis instruction to the jury, that
in the latter case, the plaintifis could not recover, unless they
showed substantial injury.

Prr Curian. Judgment reversed.

Den on demise of JERDAN HATHAWAY vs. PENELOPE DAVENPORT.

A copy of the probate of a deed by the subscribing witness, also of the order
made by a County Court to appoint commissioners to take the private examina-
tion of a feme covert, was inserted on the deed iiself, as also was the report of
the commissioners, which were duly registered, though no ether commission
issued to them, and no other report was made to the Court: it was Held that
this was a substantial compliance with the act of Assembly, and that the deed
was duly anthenticated.

Tris was an action of EsecrMENT, tried before his Honor
Judge Pmrso, at the Spring Term, 1853, of Washington Su-
perior Court.

The only question made in the case, was whether the deed,
and the proceedings in regard to the probate thereof, are suf-
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ficient in law to pass the estate of the feme covert, which it
purports to convey, and it was agreed that if the court should
be of opinion that they were sufficient for that purpose, judg-
ment should be entered for defendant, otherwise for the plain-
tiff.

The following order was passed by the county eoumrt of
Washington, at Nevember session, 1834, viz:

“This deed from Asa Ansly, and wife, Nancy, to Abralam
Davenport, was proved in open court by the oath of Jordan
Snell, the subscribing witness thereto, and ordered to be regis-

tered.
Test, Jarmes Hoskixns, clerk.”

Also, the following: “State of North Carolina, Washington
County, Court of Pleas and Quarter Sessions, November Term,
1834. Ordered by the court that Uriah Chesson and Hamilton
W. Davenport, Esqrs., two of the justices of the peace of this
county, be appointed fo take the private examinration of Nancy
Ansly, wife of Asa Ansly, touching her free and voluntary
act in joining her said husband in a deed conveying land to
Abram Davenport, on the 28th of December, 1833, the said

Jeme covert being too infirmn to attend court, 18th November,
1834.
Test, Jamrs Hosxixns, clerk.”

“ Pursuant to a commission, to us directed, from the Novem-
ber Term of Washington county, of 1834, to take the private
examination of Naney Ansley, wife of Asa Aunsley, concern-
ing her free and voluntary assent in assigning this deed of sale
for land with her hasband, Asa Ansley, we have examined the
above named, Nancy Ansley, wife of said Asa Ansley, separate
and apart from her said husband, she says she did assign this
deed of sale for land to Abram Davenport, of her own free and
voluntary consent and without the constraint of her said hus-
band. December 4th, 1834,

(Signed,) H. W. Daveneorr, J. P. [seal.]
Uriau Cugsson, J. P. [seal.{”

There was no entry of these proceedings on the minutes of
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Washington county court, or other note of them, except that
they were written on, and now appear on the deed itself.

At the November term, 1851, of that county court, the fol-
lowing order was made and duly entered on the docket :

“Upon motion, in open court, it is ordered that the follow-
ing entry be made now, as of February Term, 1835:

“ A deed of bargain and sale of land, from Asa Ansley and
wife, Nancy, to Abram Davenport, was proved in open court,
by the oath of Jordan Snell, the subscribing witness thereto,
and the Justices, . W. Davenport and Uriah Chesson, Esqrs.,
appointed at November Term, 1834, of this court, to take the
private examination of the feme covert, Nancy Ansley, apart
from her husband Asa, having made their report to this termn
of the court, it is ordered that the report Le confirmed, and
that it be witli the deed and commission registered.

Test, I. F. Facay, clerk.”

The said deed, with the foregoing entries on its back, and the
entry above stated, of November Term, 1851, were registered
March 15th, 1855. Upon consideration of these proceedings
and certificates, his Honor was of opinion that the deed was
properly authenticated to pass the land of the feme covert, and
judgment was entered for the defendant according to the agree-
ment of the parties, from which the plaintiff appealed to this
court.

Winston, jr., and Heath, for the plaintiff.
Moore and Smith, for the defendant.

Prarson, J. The object of the statute was to favor feme
coverts who resided out of the State, or were unable, from age
or infirmity, to come to court, by conferring upon the court, or
judge, the power to direct the clerk to issue a commission to
take the acknowledgment and private examination of such
Jeme coverts at home : thereby relieving them from the incon-
venience of coming to court: and for the purpose of aiding
the clerks in the discharge of this duty, the statute gives the
form of the commission which they ought to issne. It is evi-
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dent that the commissioners derive their authority from the
act of the court or judge, and not from the commission, which
is only evidence of the fact of their appointment. In this case,
the clerk, instead of pursuing the form which the statute sets
forth for his guidance and direction, endorsed upon the deed
the order of the court, by which the persons named were ap-
pointed commissioners. In pursuance of this order, they take
the private examination, which is certified to by them upon the

back of the deed and duly returned ; whereupon the deed, the
order of court, and the certlﬁcate, that they, as commissioners,
lLiad taken the private examination of the feme covert, were all
duly registered. The question is, does this substantial compli-
ance with the requirements of the statute, pass the title of the
Jeme covert, or is her deed inoperative and void, because the
clerk did not follow the form which the statute sets forth as
a direction for him in the discharge of his duaty?

A mere statement of the question is sufficient without the
need of argument, unless we act npon the assumption that the
object of the law is to enable women, after the death of their
husbands, to defeat the title of purchasers who have honestly
bought and paid for the land. Must a purchaser lose his land
because the sheriff did not do his duty in making advertise-
ment, as he is required by law to do; or because a clerk did
not do his duty in issuing a commission in the very form which
the statute lays down for his direction? These are ministeri-
al acts; the statute is directory, and if the thing required to
be done, has been done in substance, the deed is valid, although
the clerk did not attend to the direction given to him as to
the form of the commission.

Prr Crriam. Judgment affirmed.

STATE TO THE USE OF JOHN WALKER ve. WM. A. WRIGHT,
ADM'R. et al.

If a debtor has had the means or ability to pay the debt sued for during 12 or
15 years hefore suit is brought, this is sufficient to meet the effect of reputed
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insolvency, which was relied on to repel the presumption of payment from the
lapse of time, although he may not have been able to pay his .other debts du-
ring that time.

The law gives to the lapse of time an artificial and techniecal weight beyond that
which it would naturally have, as a mere circumstance, bearing upon the ques-
tion of payment.

Acrion of pEpr, tried before his Honor Judge Baicry, at the
Spring Term, 1855, of New Hanover Superior Court.

The plaintiffs declared on the administration bond of 'Wm.
A. Wright, as administrator of William C. Lord, to which the
other defendants were sureties, and the breach assigned was the
non-payment of a judgment for $536.17, obtained by the rela-
tor against defendants’ testator, in 1820.

The pleas were, ¢ conditions performed ; and not broken;
and payment.”

The execution of the bond declared on was admitted, and
evidence of the judgment of 1820, was putin.

To fix the defendant with assets, he proved that the intes-
tate died in the summer of 1847, and that his mother died some
three or four months before him ; and he exhibited her will,
by which certain property was directed to be sold, and the
money divided among her next of kin. The executor of the
mother was then called, by whom it was proved, that under
the provision in this will, he had paid to the administrator of
Wm. C. Lord, the present defendant, the sum of one thousand
dollars.  (§£1000.)

The defendant relied upon the presumption of payment aris-
ing from the lapse of time under the act of Assembly. Rev,
Statute.

To rebut this presumption, the plaintiff proved, that in the
year 1819, the intestate, Lord, had failed—indebted to the
amount of fifty or sixty thousand dollars, and was notori-
ously reputed to be entirely insolvent from that time till his
death; and that in the year 1835, one McRae, who was the
deputy United States marshal, had sundry executions against
the said Lord, and after diligent search counld find no property ;
and upon application to him (Lord) was told by him that he
had no property.
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In reply to this evidence, the defendants showed that for
12 or 15 years before his death, the intestate, Lord, had the
ability and means to pay the debtsued for, and the same might
have been made either by a fi. fa. or ca. sa.

His Honor charged the jury, that if they were satisfied that
the intestate, Lord, had the ability and means to pay the debt
sued for, although he could not pay any other of his debts, the
law presumed it to be paid, and they onght to find for the de-
fendants, To which plaintiffs excepted.

Verdict for the defendants. Jadgment and appeal to this
court.,

HMoore, for the plaintiff.
J. H. Bryan and Wm. A. Wright, for the defendants.

Pearson, J. In Bute v. Buie, 2 Ire. Rep. 87, the Judge,
below, charged ¢ whether the presumption of payment was
repelled or not, was not to be left as an open question of fact
for the jury : for, if so, and the lapse of time had no more than
its natural weight as a circumstance bearing upon the ques-
tion of payment, the act of Assembly would amount to noth-
ing; whereas the law intended to give to the lapse of time an
artificial and technical weight, so as to require the jury to pre-
sume a payment unless the presumption was repelled ; and it
was a question of law for the court what circnmstances, if true,
were sufficient to repel it.” This instruction was approved of
by the supreme court,

This decision was not supposed to conflict with Matthews
v. Smith, 2 Dev. and Bat. Rep. 287; MeHinder v. Little-
john, 1 Ire. Rep. 67, where it is held “proof that the debtor
had the means or opportunity of paying, is in law suflicient to
repel the presumption.” This doctrine was acted upon and
reaffirmed in MeKinder v. Littlejohn, 4 Ired. 198, where the
ruling of the Judge below, . ¢., ““to repel the presnmption,
the evidence must satisfy the jury, that the obligor could not,
and in point of fact, did not pay the bond,” is sanctioned by
the court. ’

So the law is settled. Mr. Moore, for the plaintiff, drew in
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question the soundness of this doctrine * upon the reason of
the thing,” and put this case: one owes ten debts of §1000,
and has property only to the amount of $1000: if the fact of
his owning this property, is sufficient to prevent the presump-
tion of payment from being repelled when an action is brought
by one of the ten creditors, it must be on the assumption that
property to the value of $1000, Las paid debts to the amount
of 810,000! which is impossible in the nature of things.

Carry out the argument : one owes ten debts of $1000 each,
and has property only to the value of $9000; if the fact of his
owning this property is sufficient to prevent the presumption
of payment from being repelled when an action is brought by
one of the ten creditors, it must be on the assumption that pro-
perty to the value of $9000 has paid debts to the amount of
$10,000, which is impossible in the nature of things! So the
result is, that to prevent the presumption of payment from.
being repelled, there must be proof that the debtor had pro-
perty enough to pay all his debts! This is absurd, and shows
that the argunment is fallacions. The fallacy is in this: It is
not supposed that $1000 can, in fact, pay debts to the amount
of 810,000, or that $9000 can pay $10,000; but when a creditor
lets his debt stand for ten years, during all which time nothing
is said or done in regard to it, from publie policy, the law raises
a presumption that it has been paid, and gives to the lapse of
time an artificial and technieal weight beyond that which it
would naturally have as a mere circumstance bearing upon
the question of payment.

In our case the action was commenced in 1851: the plain-
tift’s debt was reduced to judgment in 1820, (upwards of thirty
years): to repel the presumption, the plaintiff proved that in
1819, the intestate of the defendant had failed ; indebted to
the amount of $50,000 or $60,000, and was notoriously repu-
ted to be entively insolvent from that time till his death: that
in 1833, the Marshal of the United States had sundry execu-
tions against him, and after diligent search, was unable to find
any property, and on application to the intestate, was told by
him, that he had no property. The defendant then offered evi-
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dence to show, that for 12 or 15 years before his death, his
intestate had the ability and means to pay the debt sued for,
and that the same might have been made either by f. fa.
or ca. sa.: His Honor was of opinion, that conceding the proot
made by the plaintiff to Le sufficient (if standing alone and
unexplained) to repel the presumption of payment, yet, ¢if
the jury were satisfied, that the intestate of the defendant had
the ability and means to pay the debt sued for, although he
could not pay any other of his debts, this fact took from the
matter, proven by the plaintiff; its force and effect, so as to
make it insuficient in law to repel the presumption of pay-
ment.”  This is his Honor’s charge in substance, and we think
it is in strict conformity to the law as held in Buie v. Buie.
Whether the evidence. that the intestate was * notoriously
reputed to be entirely insolvent” from 1819, until his death,
together with the other matters stated, was in law suflicient to
1epe1 the presumption of pftvmeut we do not decide ; but we
think it clear, that if the jury were satisfied that tlns notore-
ous reputation of entire insolvency was unfounded, and that in
point of fact, the debtor, for twelve or fifteen years before his
death, had the ability and means to pay the debt sued for, and
that it might have been made by A. fa. or ca. sa., it was the
duaty of the court to instruct the jury that there was no evi-
denee to repel the presumption of payment. There is no error.

Prr Crrisy. Judgment affirmed.

OSCAR G. PARSLEY s ISAAC HUTCHINS.

An Act of Assembly, requiring a citizen of a town to get a permission from the
commissioners of the town to retail spirituous liguors, within its limits, does not
confer the right to retail ; but the applicant must also get a license to retail
from the county court, and such court-license will protect him though it runs
beyond the time embraced in the permission of the commissioners.

Acrrox for a pENALTY, brought by appeal to the Superior
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Court of New Hanover, and tried at the Spring Term, 1855,
of that court, before his Honor, Judge Manry.

The warrant was for a penalty of twenty-five pounds, for a
violation of a private act of Assembly, applicable to the towns
of Wilmington and New-Berne, forbidding the licensing of any
one to retail spirituous liquors, within the limits of those towns,
without a permission from the commissioners of the town.

The act of Assembly under which this action is brought,
was passed in 1800, and the part material to this consideration
is as follows :

“ Whereas many abuses and irregularities have been found
to prevail in the towns of Newbern and Wilmington in con-
sequence of improper persons being permitted to keep ordina-
ries, and to retail spirituons liquors by the small measure ; to
remove the cause of such abuses and irregularities in future,”

It is enacted, “ That from and after the next March Term of
Craven and New Hanover county courts, no person shall keep
au ordinary, or retail spirituous liguor, by the small measure,
in the towns of Newbern or Wilmington, until e or she shall
have first applied to the commissioners appointed for the gov-
ernment of the said towns, and have obtained from them a
certificate of their permission for that purpose, which certifi-
cate and permission shall be valid and in force for one year
trom the time it is granted, and no longer; and every person
who shali keep an ordinary, or who shall retail spirituous
liquors by the small measure, in either of the said towns, after,
&c., without having first obtained the permission of the com-
missioners as aforesaid, shall forfeit, &e.”

2d. “That every person who wishes to keep an ordinary,
or to retail spirituous liquors by the small measure, in either
of the said towns, and who has obtained permission of the
commissioners as aforesaid, may, on application to the county
courts of Craven and New Hanover, be ordered, at the dis-
cretion of said courts, to have a license for the purpose afore-
said, &e.” The act requires the applicant to give bond and
security for corforming to the act of 1798, regulating ordi-
naries, &e.
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The defendant obtained from the commissioners of the town
of Wilmington, the following certificate of their permission to
retail spiritnous liquors by the small measure, viz:

This is to certify, I. Jutchins has obtained from the commis-
sioners of the town of Wilmington, their permission to retail
spirituous liquors by the small measure, at one place in the
town of Wikmington, for one year froma the June term, A. D.
1852, of the eounty court of New Ianover.

(Signed,) R. MORRIS, Town Clerk.

Three months afterwards, that is, at the September Term of
the court, the defendant exhibited this certificate, and obtain-
ed an order for a license to retail for one year in the town of
Wilmington, which was duly issued. The defendant continued
to retail under this license for more than one year after the
date of the commissioners’ certificate, but not more than a
year from the date of kis Jicense from the court, and it was for
these acts of retailing, (between June and Septembex Terms,
1833,) that it is alleged this penalty was incurred.

Upon-this state of facts, his Ionor advised the jury that
the defendant had not violated the law, and. that they should
find a verdict in his favor. Exception to the charge of hLis
Honor, and appeal to this Court.

W. A. Wright and Cantwell, for the plaintiffs.
D. Reid and J. . Bryan, for the defendant.

Barrig, J. The eonstrnetion placed by his Ilonor, in the
court below, upen the private aet, for the violation of which
this suit was brought, was, in our opinion, correct. The mis-
chief which the act was intended to remedy, is recited in its
preamble, and it was “in consequence of improper persons
being permitted to keep ordinaries and to retail spirituous
liquor by the small measure,” in the towns of Wilmington and
Newbern. The power of granting licenses to keep ordinaries
and retail spiritous liquors in this State was, at that time, as it
is now, confided to the county courts. (See Act of 1798, ch.
501, of the Revised code of 1820.) Any person might then
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apply for such license, and the court might, in its discretion,
grant it to him, unless it should appear that he was a person
of ¢ gross immorality, or of such poor circumstances and slen-
der credit,” that he could not comply with the conditions upon
which he was to obtain it: upon obtaining his liceuse, each
person was to pay certain fees to the clerk of the court for his
own use, and a certain tax to the sheriff for the use of the
State ; and the license thus obtained was to continue in force
for one year, and no longer. The disregard which the justices
of the county courts of New Hanover and Craven showed to
the rvestrictions of the Act, or the loose construetion which
they put upon the terms, ¢ gross immorality  and ¢ poor cir-
cumstances and slender credit,” produced the abuses and
irregularities in the towns of Wilmington and Newbern which
rendered necessary the private act in question. That act, as
will be seen by reference to the second section, makes no
change in the granting power, nor in the terms and duration
of the license, nor the manner in which it was to be procured.
But for the security and protection of the towns named, each
applicant to the county court for license, must produce a cer-
tificate of his having applied to, and obtained from the com-
missioners of the town, a permission to retail therein, ¢ which
certificate and permission shall be valid and in full force for
the term of one year from the time it is granted, and no long-
er;” and then a penalty is imposed upon every person who
shall presume to retail spirituous liquors without such permis-
sion. The plaintiff contends, that no person obtaining such
permission, can retail beyond the year for which it was granted,
though hie may have procured a license from the county court
which extends beyond that time. Such a construction of the
act seems to us entirely inadmissible. The error consists in
the supposition, that the certificate of the permission, obtained
from the board of commissioners, confers a portion of the au-
thority to retail ; but, in truth, that is derived entirely from
the county court, as is manifest from an inspection of the
second section above referred to. The certificate of the com-
missioners is only a recommendation to the county court, that
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the applicant is a fit person to be licensed to retail within the
limits of.the town. It is an indispensable pre-requisite, with-
out which the county court cannot confer a license, and for
obvious reasons the certificate has limits assigned to it, beyond
which it cannot operate. The person recommended might fall
into bad habits, and become grossly immoral ; but it was not
thought probable that such a change for the worse, would
come over him in the short space of twelve months.  Hence
the county courts were allowed to act upon it at any time
within that period, but not afterwards. It was but a prudent
precaution to require a new certificate of character every year,

But there is another objection to the plaintiff’s construction
of the Act, suggested and strongly insisted upon by the de-
fendant’s counsel : the license is always granted for one year,
and if the certificate of permission had the effect contended
for, the two must always be cotemporaneous, which is, strictly
speaking, impossible ; because the certificate must be first ob-
tained, and that would admit at least of an instant of time to
intervene. DBut if that view be considered too much like stick-
ing in the bark, yet it must be confessed that the other would
require the certificate to be obtained at least during the term
of the court at which the license is granted. This would
necessarily be so inconvenient in practice that we can hardly
suppose it was ever intended. At all events, the construction
adopted by the Superior court, in which we concur, is fully
justified by the words of the act; and besides being reasona-
ble, and convenient, makes all the provisions harmonious with
each other.

Prr Crriam. Judgment affirmed.

Doe on the Demise of JOHN NEWLIN »s. MATTHEW OSBORNE.

The rule adopted in our Courts, in the action of ejectment, that where hoth plain-
tiff and defendant claim under the title of a prior grantee, neither shall be al-
lowed to dispute the title of such prior grantee, does not forbid the defendant
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from showing, that before the plaintiff had got his conveyance, (which was a
sheriff’s deed) such prior grantee had conveyed to him, though without con-
sideration, and that he had conveved to a third person for a full and valnable
consideration, who had no notice of the rights of the plaintiff.

Tuis was an acrion of msecmiext, tvied before his onor

Judge Dicx, at the Spring Term, 1833, of Alamance Superior
Court.

Graham, for plaintiff.
Norwood, for the defendant.

Prarson, J. In ejectment, the plaintiff asks the court to
turn the defendant out, and put him in possession of the land
sued for ; hence the rule, “ the plaintiff must recover upon the
strength of his own title and not upon the weakness of that of
the defendant.”

Tiwo exceptions are made. 1st. Where the plaintifi’s lessor
is a purchaser at sherift’s sale, and the defendant is the defend-
ant in the execution.

2d.. “Where both parties claim under the same person,
neither shall deny the title of the person under whom both
¢laim.” This exception is not based on the idea of an estoppel,
but is a role of practice, which has become a rule of law,
adopted by the courts for the purpose of aiding the adminis-
tration of justice, by dispensing with the necessity of requir-
ing the plaintiff to prove the original grant and mesne con-
veyanees (which in many cases it was out of his power to do)
upon proof that the defendant claimed under the sanie person.
An exception is made to this exception, when the defendant
can show that the true title was in a third person, paramount
to the title of the person nnder whom the plaintiff and defend-
ant both claim ; and that the defendant has acquired this par-
amount title from sueh third persen, or can connect himself
with such third person, as by showing that he held possession
for him, or under him. Zove v. Gates, 4 Dev. and Bat. Rep.
3635 Copeland v. Swuls, 1 Jones’ Rep. T0.

In our case, both parties make title under Davis, and there
is no reason why it should not fall under the second exception :
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8o, neither party is at liberty to deny that Davis was the owner
of the land.

Taking that to be a “fixed fact,” the question is, has the
plamtlﬁ' aequired the title of Davis? The sheriff’s deed to
Lim was prima fucie evidence of the fact.

The defendant offered to prove that the title of Davis was
not in the plaintiff, but in one Jeremiah Osborne, by showing
thiat in 1845, Davis made a deed for this land to the detend
ant, and afterwards that the defendant made a deed to Mur-
chison as trustee, whe sold the land-and conveyed it to Jere-
mialh Osborne, for a full and valuable conmdcranon without
notice of the claim of Newlin, whereby Jeremiah had, before
the sheriff’s deed to Newlin, vacqmred a good and mdefeablb
title, althongh the deed from Davis to the defendant was with-
out consideration and void in regard to Newlin, who was a
creditor at the date of the deed. Iis Honor rejected this
evidence, and for this the defendant excepts. There is error.

The defendant did not, by offering this evidence, deny the
title of Davis, ander whom both parties elaim. On the con-
trary, he assumed that to be the fact, and offered to show that
the title had passed from Davis to Jeremiah Osborne, and not
to the lessor of the plaintiff. “There is no rule of law or of
practice that forbids this.

The plaintiff had the benefit of the rule, that where both
parties claim under the same person, neither shall deny his
title, and was relieved from the necessity of showing the grant
and mesne conveyances ; this was as much as he could ask
for, and we can see no ground, whatever, upon which he could
insist that the defendant onght not to be allowed to show, that,
prior to his purchase at sherift’s sale, or the lien of his execu-
cution, the title of Davis had become vested in Jeremiah Os-
borne: so that the plaintift’s lessor acquired nothing by his pur-
chase at sheriff’s sale, and having no title, of course, had no
right to ask the court to turn the defendant, or any one else,
out of possession, and put him in.  Venire de novo.

Prr Crria, Judgment affirmed.
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JOSEPH A. WEATHERLY vs. JOHN MILLER.

Where one agreed with the owner of a slave that he would pay him $100, if his
slave should run away, provided ‘he would remove the hand-cuffs with which
he was confined, the hand-cuffs being removed and the negro having run away,
it was Held that a suit could .not be sustained for the breach of this contract
without a notice of the slave’s escape to the defendant.

It was not necessary that a joint owner of the slave, who was not present when
this contract was made, should be a party to this suit.

Action of assompsir, tried before his Honor Judge Dicx, at
the Spring Term, 1853, of Guilford Superior Court.

The plaintiff liad purchased from the defendant a slave for
himself and his father, who were trading in slaves as partners,
and having put hand-cuffs upon him, the defendant told him
the slave was honest, and that if he would remove the hand-
cuffs he would guarantée to him one hundred dollars if the
slave should run away. The hand-cuffs were accordingly re-
moved and the slavé went off with plaintiff. e ran away
that night. The plaintiff immediately posted up hand-bills,
making known the escape of the slave, some of them in the
neighborhood of the defendant ; but did not call on the de-
fendant to make a demand of the $100, or to notify him of
the slave’s escape.

s IHonor charged the jury that on these facts the plaintiff
was entitled to recover the sum of $100. Defendant excepted
to this charge. Verdict for the plaintiff. Judgment and ap-
peal.

Morelcad, for plaintiff.
Miller, for defendant.

Nasi, C. J.  On the trial of the cause below, three grounds
of defense were assumed :

1st. That the plaintiff could not maintain the action, as his
father, Isaac Weatherby, was a partner with him in the pur-
chase of the slave, and ought to have been joined as a party
plaintiff,

2d. That there was no consideration for the promise.
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3d. That the plaintiff had given the defendant no-notice.

The charge was correct upon the first and second obj‘ections.
The action was properly brought by the plaintiff alone: in
the purchase of the slave the father was a partner with the
son, and would have been a necessary party to any action
upon that contract; but the contract wpon which this action
is brought was personal to the son alone, and he alone was
competent to bring the action for a breach of it.
~ There was a sufficient consideration for the defendant’s pro-
mise. To constitute a valid consideration in law, it is not
necessary there should be any gain to the person making. the
promise: if it imports a loss or injury to him, to whom it is
made, it is sufficient. The defendant certainly had no interest
in freeing the slave from -his shackles: it was a mere act of
humanity on his part; but his prdmise induced the plaintiff
to remove the hand-cuffs, whereby the secarity of the property
was diminished, and -a loss consequently sustained by him.
It cannot be necessary to cite authority for this.

Upon the third point, however, we do not concur with his
Tonor. The general doctrine, upon the subject of notice for
the breach of a contract in the nature of guarantee, is, that
where the circumstances which are alleged as the foundation
of the defendant’s liability, are more properly within the
knowledge and privity of the plaintiff than the defendant,
notice thereof should be averred in the declaration and proved
on the trial ; but where they lie equally within the knowledge
of both parties, no notice is necessary: ZLewis & others v.
Bradbury, 2 Ire. 303, Spooner v. Bawter, 16 Pick. 409. To
evade the operation of the rule, the plaintiff contended that
this cause of action accrued the moment the slave ran away,
and therefore, there Was no necessity to give the defendant
any notice ; but if such necessity did exist, that he had com-
plied with the law by his advertisement. It is true, the plain-
tiff’s cause of action commenced at the moment the slave did
run away, but in law it was not complete until notice wag
given to the defendant; until notified of the fact he was in no
default in not paying the $100. In Bradbury’s case the de-
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fendant had bound himself by parol, to pay certain notes and
accounts, if they could not be collected by legal process; they
were put into the hands of a collecting officer, who made due
returns, and in some, that nething could be made; the action
was brought to subject the defendant to the payment of the
debts so returned ; no notice of such return was given before
bringing the action ; the Court ruled that the defendant’s con-
tract was not a guaranty, but in the nature of one, and that
he was entitled to notice; and that the officer’s return was
not a notice.

- This case is greatly stronger. Ilere, although the running
away of the slave was the cause of the action, yet he was not
bound, at his peril, to know the fact, as it was more particn-
larly within the knowledge of the plaintiff. The law being,
that he was entitled to notice, it became a part of his contract.

As to the advertisements made by the plaintiff, they cannot
serve as notice to the defendant, though published in his neigh-
borhood; he was entitled to. personal notice of the fact.—
There is no evidence that he ever saw the advertisements or
heard of the absconding of the negro. See Curraway v. Cox
Busb. 173.

Per Curranm. Judgment reversed.

MARY J. O'NEAL vs: DANIEL B. BAKER*

In order to sustain the action of detinue, even against a wrong-doer, the plaintiff
must show, not only a right of property, but a present right of possession.

Actiox of DETINUE, tried before his Honor Judge Bamey,
at the Spring Term, 1855, of New Ilanover Superior Court.
Judgment for defendant. Appeal.

*Two other cases, viz: O’ Neal v. Nichols and O’ Neal v. Nichols et al., were
sent from the same court, and depending on the same facts and rules of law,
were decided in the same way. In these, the judgments below were also afs
firmed.



JUNE TERM, 1855. 169

O’Neal vs. Baker.

Strange and Wright, for the plaintiff.
J. H. Bryan and D. Reid, for the defendant.

Nasm, C. J. The action cannot be sustained : To support
an action of detinue, the plaintiff must have the right of pro-
perty in the thing claimed, and also the présent right of pos-
session. A bailor may sustain the action, because he has a
special right of property, and the right of present possession.
The case discloses that the mother of the slave sued for, be-
longed to the plaintiff in the year 1826, when she intermar-
ried with Thomas O’Neal. Before the intermarriage, articles
of agreement were entered into by the parties, and in pursn-
ance of them, the mother of the slave, Henry, sued for, togeth-
er with other property, was conveyed to trustees for the use
and benefit of Thomas O’Neal and his wife, the plaintiff, and
after their death, for their children. O’Neal died in the year
1849, in possession of the slaves, and his widow continued in
the possession of Henry until he passed into that of the defend-
ant. The sole question is, in whom is the right to bring the
action ? The plaintiff relies on her possession, as sufficient to
entitle her to a recovery of the slave, against a mere wrong-
doer. It is true such a possession will, in general, support an
action of Zrover against one, who, without right or title, con-
verts the property to his own use: such was the case in Ao~
vy v. Delamere, 1 Stra. 503 ¢ the jewel was lost and found by
the plaintiff, the owner being unknown: in which case the
presumption is that the right is with the possession. DBnt if it
appear on the trial that the plaintiff, although in possession,
isnot in fact the owner, and that the property belongs to a
third party, who is known, the presumption of title, inferred
from the possession, is rebutted. It would be manifestly
wrong to allow the plaintiff in such a case to recover the
value of the property; for the real owner may immediately
recover the value against the defendant, and the former judg-
ment would be no defence: Barwick v. Burwick, 11 Ire.
Rep. 80.

In the case in Strange, the jewel was lost and found and the
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owner was unknown. Ilere the slave was neither lost nor
found, and the legal owner was known. Mr. Walker, one of
the trustees, was alive and his interest in the slave was
known-—the legal title was in him.

In reply it is shown that Mr. Walker had released all his
right, title and interest in and to the slave in controversy, to
the plaintiff. Without inquiring into the effect of this convey-
ance, as it touches the legal title to the slave, it can have no
effect upon the question now before us. The deed was exe-
cuted in 1854, and this action was commenced in 1850. At
the time when the action was brought, the legal title was not
in the plaintiff, but in Mr. Walker, who, as the surviving
trustee, was alone competent to bring the action. His Honor
committed no error.

Prer Curiam Judgment affirmed.

Doe on the demise of JAMES CARROWAY wvs. RANSOM A. CHANCEY.

Where the owners of adjacent tracts of land ran and staked off’ a line, supposing
it to be the true line between them, and had so considered it for more than
twenty years, but there was no actual possession of the part included be-
tween this line and the true one, the original rights of ‘the parties are not
thereby altered and the true line being afterwards ascertained and fixed, the
respective owners will hold according to it.

Tiis was an action of wrrermext, tried before his Honor
Judge Erus, at the Spring Term, 1855, of Beaufort Superior
Court.

The diagram below, as comiented on and explained by the
Court, will present the points in the case, without a further
statcment.

Attorney General, Biggs and Donnell, for the plaintiff.
LRodman, for the defendant.

Prarson, J. The grant under which the plaintiff sets up
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title, covers the locus ¢n quo; and the question was, how much
of the land covered by this grant had been taken off by the
deed to Meazles, under which the defendant sets up title ?

[pracram.]

1 A

Big Pine Zog Brape, ==

It was admitted “1” was the beginning : the next call is—
“then a straight course to the great Pine log branch.” The
plaintiff insisted this line terminated at H ; the defendant con-
tended the terminus was at.G. The Court properly charged
the jury that the line must be run so as to strike the great
Pine log branch at the nearest point, which was the line 12 3,
which being intermediate between I H, and I G, left a part
of the land in controversy out of the Meazle deed, and in re-
gard to that paft, the plaintiff was entitled to recover, unless the
right was affected by the length of the possession of the de-
fendant and- those under whom he claimed, up to the line I G.

In reference to this second question, the evidence was that
the parties under whom the present parties claim, had, many
years ago, more than 20 years, run the line I &, and agreed
it was the proper line separating the Meazle land froin the
balance of the land covered by the original grant, and “had
put light-wood stakes up against pine trees upon this line,” and
had acquiesced ever since in the fact of its being the proper
dividing line; neither party having ever, in disregard of it,
taken possession by cultivating turpentine trees or burning
tar-kilns; on the contrary both parties had cultivated turpen-
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tine trees and burnt tar-kilns up to it; with this distinction
in regard to-the party under whom the defendant claims, 1. e.,
Mary Gayner, one of the persons under whom the defendant
claimed in 1834, had the line T U, run and marked the trees,
and there was no proot that there had ever been any cultiva-
tion of turpentine trees or burning of tar-kilns or other species
of possession west of the line 1 G, and south of the line 1T U.

Let it be admitted that the possession by the defendant, and
those under whom he claims for so many years, of the land
west of the-line I G, and north of T U, defeated the plaintiff’s
title as to that part which is designated on the diagram by I
2 U, what evidence was there to defeat the plaintitf’s title
ta that part west of I G, and south of T U, designated upon
the diagram by 2 U G 3?2 As to this part there never had
been any species of possession, and this effect, it produced at
all, must have been done by the fact that I G had been
agreed on as the proper line, light-wood stakes set up against
pine trees along it, and it had for inore than twenty years been
acquiesced in and never disregarded, so far as the acts of the
parties tended to show, during all that time.

So the question presented is, can the true line of a deed be
changed and its location be transferred to another place by the
fact that the parties, acting under a mistake as to its true loca-
tion, had agreed that it was at a different place and was the
line indicated by I U G, and not 12 3, and had, acting un-
der this mistake, for the purpose of making known and visible
what they then supposed to be the true line,set up light-wood
stakes against pine trees, and ever after acquiesced in it as the
true line?

In regard to the land lying west of the part of this line
from I to U, and north of T U, we hLave scen that possession
may have had some effect; but in regard to the land lying
west of the part of this line from U to G, and south of T U,
there was no possession, and the naked question was, could
that part of the line be changed by the facts set out above ?
His Honor does not intimate an opinion to that etfect, but he
confounds the subject by treating the whole line 1 G, as a
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unit and indivisible ; whereas. the persons under whom the
defendant clained, had, by running and making the line T U,
and confining the possession to-the north side of this latter bine
divided the line I G, into two parts and made the several
parts the subject of different considerations and rules of law;
the one becoming a question of possession and rights that may
De acquired thereby ; the other being left as a mere question
of boundary.
For this error the plaintiff is entitled to-a venire de novo.

Per Curiam. Judgment reversed.

STATE vs. NEWSOM & BRINDLE.

Phe State, on a trial for a misdemeanor, upon a question under the statute of
limitations, is not restricted to the time stuted in the Indictment, but is at
liberty to go back two years previously to the finding of the bill.

Tuis was an mwprerment for fornication and adultery, tried
before his Honor Judge Dick, at the Spring Term, 1853, of
IForsyth Superior Court.

The defendants asked his Honor to charge the jury that
unless they were satisfied from the testimony in the case, that
the defendants were gui'ty within the time stated in the bill
of indictment, they were entitled to a verdict of not guilty.

I1is Honor refused so to charge, but told the jury that they
were at liberty to consider any acts that had been proved
against the defendants within two years next before the find-
ing of the bill. Defendants excepted to the charge.

Verdict against the defendants, and judgment. Defendants
appealed.

Attorney General, for the State.
Miller and Gilmer, for the defendants.

Nasu, C. J. The court below could not charge. the jury
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as required ; they were not restricted in their inquiry to the
time embraced in the indictment; but were at liberty, as di-
rected by his Honor, to take into consideration any acts of the
defendants, charged in the Dbill and proved to have been com-
mitted within two years, next before the finding of the indiet-
ment or the legal presenting of the offence. At common law
it is indispensable that the indictment should fix some certain
day at which every- taterial fact, constituting. the crime, oc-
curred. The authorities, however, fully show that it is suffi-
cient to prove on the trial, that the offence was committed be-
fore the prosecution was commenced. The rule does not ap-
ply to cases where time enters into the offence. Time does.
not enter into the offence here charged, except that time which
limits the commencement of the pr osecution. IHis Honer
was perfectly correct in telling the jury that if they were sat-
isfied, from evidence, that the defendants. were guilty within
two years before the finding of the bill of indictment, they
should convict them. See Pettijoln v. Williams, anie 33..

Prr Curiawm. Judgment affirmed.

CHRISTOPHER WATKINS' ADM'R. vs: JAMES D. PEMBERTON ¢t al.

The next of kin of an intestate have a right to appeal from an order obtained
by an Administrator o sel] the slaves of the estate for distribution.

Tms was an appEAL from a judgment of his Honor Judge
SAUNDERs, reversing an order of the County Court of Anson.

There were no debts to be paid beyond what could be paid
out of the proceeds of the other persounal property; but the
administrator, deeming it the most convenient mode of set-
tling with the distributees, applied for an order to have the
slaves of the estate sold: there were thirty-one slaves; and
there were eleven distributees, all of whom were adults: seven
of these opposed the order, and on its being made, appealed
to the superior court.
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In the superior court, his Honor refused a motion to dis-
miss the appeal, and ordered the judgment below to be re-
versed ; from which judgment the plaintiff appealed to this
Court.

Ashe, for the plaintiff.
Waenston, for the defendant.

Barrig, J. The only question presented by the record is,
whether an appeal to the supérior court could be taken from
the order of the county court, and we are clearly of opinion
that it could. Those of the next of kin of the plaintiff’s in-
testate who preferred a division of the slaves to a sale of them
for partition, by the administrator, were certainly interested
in the order of sale made by the county court. Being so,
and being dissatisfied with it, they had a right to appeal from
it by the express words of the first section of the 4th chapter
of the Revised Statutes “concerning appeals and proceedings
in the nature of Appeals.”

The present is the same in principle as the case of Mup-
phrey v. Wood, ante 63, in which we held, at the last term, that
the right of appeal was given.

The order of the superior court, reversing that of the coun-
ty court, is affirmed ; and this opinion must be certified as the
law directs.

Prr Curran. Judgment affirmed.

AMOS SHELFER vs. THOMAS I. GOODING.

A Master is not liable to an action of Slander for words spoken while acting as
counsel in behalf of his slave while he is on irial before a competent iribunal,
provided the words are material and perlinent to the matter in question.

Tus was an action of sLANDER, tried before his Ionor Judge
Errzs, at the Spring Term, 1855, of Jones Superior Court.
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The defendant’s slave had been brought before two justices
of the peace at the instance of the plaintiff, upon a warrant,
charging him with destroying his (plaintiff’s) property. Upon
the trial of the slave, the plaintiff was examined as a witness
against him, and the defendant being called on by the magis-
trates to know if he wished to be heard in behalf of his slave,
said, addressing himself to the justices, “I wish you gentle-
men to understand, that what Amos Shelfer (the plaintiff,) has
sworn, is a tissue of falsehood and a damned lie from begin-
ning to end.” This he repeated.

The defendant’s eounsel contended that defendant acted as
counsel in behalf of his slave and was privileged by the law
in using the language proven, and could not be held liable,
unless the jury were satisfied that he used the occasion as a
mere pretext to gratify his malice; that the presumption of
law, in this case, rebutted the legal presumption of malice,
and it was for the plaintiff to show malice.

The court charged the jury that the plea of the general
issue threw upon the plaintiff the burden of showing, both
the truth of the words, and that they were spoken mali-
ciously ; that the defendant, as owner of the slave, had a right
to appear before the magistrates and defend his slave, and
wotlld be protected in using the language imputed to him, if
he did so by way of setting up a just and proper defence, as
he conceived, free from all malice, but not if he used the
words maliciously. This was left to them as a question of
fact, and the repetition of the words, together with the oath,
as evidence of actual malice.

- Defendant’s counsel excepted to these instructions. Verdict
for the plaintiff. Judgment, and appeal by the defendant.

G'reen, for plaintiff.
Donnell, for defendant.

Barre, J. It is unnecessary for us to decide whether the
charge against the defendant’s slave was too vague and indefi-
nite to give the magistrates jurisdiction, because, supposing
that they had it, no action can be sustained for words spoken
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upon sueh an-oceasion and under such circumstances as were
those uttered by the defendant in this case.

When the slave was arrested -and taken before the magis-
trates for examlination, it was not only the right, but the duty
of his master to appear in' his defense, State v. Leigh, 3 Dey.
& Bat. 127; the interest of. the master, the dependent condi-
tion of the- slave, and the fair adnumstratlon of public justice,
alike required it. ~ Upon the trial'the deferrdant had imposed
upon him, all the obligation, and secured to him, all the rights
of counsel, or of a party appearing for hunself After the
plaintiff-in thls suit was sworn as a witness, it was undoubted-
ly competent for the defendant to insist before the magistrates
in defenge of his slave,that what the plaintiff had sworn was
falsé; and we can see no difference whether that was insisted
on in'an elaborate argument, or in the short emphatic allega-
tion which he thought proper to employ. What he said was
certainly pertinent and material to the cause. The question
then, is, can-an action of-slander be maintained against him
for the: words which he uttered, considered either as counsel or
party? We thinkthat, upon principle, it ought not to be ; and
that' the weight of authority is decidedly in favor of such
principle. )

All human tribunals, established for the investigation of
truth, must necessamly partake of human infirmity. In the
prosecution and defense of suits before such tribunals, the tes-
timony.of fallible witnesses must often be relied on. To test
the credibility of such witnesses, many rules have been laid
down, by which it is sought to be discovered whether they, in
the language of their oath, have told “the truth, the whole
truth, and nothing but the truth,” or whether from defect of
memory, from imperfect observation, or from a settled design
to suppress or pervert the truth, they have withheld, or made
a false statement of the material facts of the case. In carry-
ingthese rules into effect, the aid of counsel has, in all civilized
countries, been allowed to such parties as desired it. To make
that aid effectual, great latitude must necessarily be allowed to
counsel, not only in the examination and cross-examination of
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the witnesses, but in commenting upon their testimony and
upon their demeanor in giving it. They must be allowed to
speak freely whatever is relevant and pertinent to the cause,
without the fear of being harrassed with slander suits and by
attempts to prove that they were actuated by malicious me-
tives In the discharge of their duty. So manifest and so
strong.-was the necessity for the allowance of this liberty of
speech in judicial proceedings, that we find it early disclosing
itself in the free spirit of the English common law. In Buck-
ley v. Wood, 4 Rep. 146, the libel was contained in a bill in
the Star-Chamber against Sir R. Buckly, charging him with
divers matters examinable in that court, and also that he was
@ maintainer of pirates and murderers; and it was held that
for any matter containéd in the bill which was examinable in
the Star-Chamber, “no action lies, although the matter is
merely false, becanse it was in the course of justice ; but for
the latter words, which were not examinable in that court, an
action on the case lies, for that cannot be in a course of jus-
tice.” Aunother strong case is to be found in 1 Roll’s-Abr. pl.
817 (reported also-by Sir W. Jones 431, and March 20 pl. 45).
The substance of it was this: In an action on the case by A
against B, the plaintiff declared that he took his oath in the
King’s Bench against B, of certaim matters to bind him to his
good behavior, and thereupon B falsely and maliciously said,
intending thereby to scandalize the plaintiff, “there is not a
word of trath in that affidavit and I will prove it by forty
witnesses.” On a motion in arrest of judgment, after a ver-
dict finding that the words were false and malicious, it was
Leld by the court that the action could not be maintained ;.and
the reason given was, that the answer which B made to the
affidavit was a justification in law, and spoken in defense of
himself and in a judicial way.” Again, in the case of Astley
v. Young, 2 Burr. Rep. 807, the declaration charged that the
defendant did maliciously make, exhibit and publish to the
court of King’s Bench a malicious, false and scandalous libel
contained in an affidavit, in which there were certain false,
maltctous and scandalous matters: the plea was, that the de-
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fendant made the aflidavitin his'own defense against a com-
plaint made to the court against him, for his refusmg to grant
an ale-license, and in answer.thereto, and ‘to an affidavit of the
plaintiff. - There was a general demurret and joinder therein.

Adfter argument, in the course of which the plamtlﬁ"s counsel
urged that the defendant, by his plea, admitted -the charge
that the affidavit was made maliciouslyythere was a judgment
for'the defendant. Lord MAwsrrerp, and the whele court of
King’s Beneh thereby deciding, that an action for defamation
will not lie if- the words, though spoken or written maliciously,
were s0 spoken or written in a course of justice. The same
principle was decided .in ‘thecase of Hodgson v. Scarlett, 1
Barn. and Ald. 232, (4 Com. L. Rep. 111), two of the Judges,
Lord ErLensoroveH, C. J,, and BAyLEY, stating it without any
qualification ; ABBort, saying, that nd action 'wou]d lie * unless
it can be shown that the counsel avai.led}'hims'elf of his situation
maliciously to utter words, whelly unjustifiable;” and Hor.-
royD, concluding, ¢ that if the wotds be fair comments ipon
the evidence, and be relevant to'the matter at issue, then, unless
express malice be shown, the occasion justifies them. If, how-
ever, it be proved thdt they were not spoken bona fide, or ex-
press malice be shown, then they may be actionable ; at least
our judgment in the present case does not decide that they may
not be s0.” In-the subsequent case of Flint v. Pike, 4 Barn.
& Cress. 473, (10 Com. L. Rep. 380,) decided in the same court,

Baviey, J.,saidt “The speech of .a counsel s privileged by
the occasion -on which it is spoken; he is at liberty to make
strong, even calummous observations against the party, the
witnesses, and the attorney in the cause. The law presumes
he acts in discharge of his duty, and in pursuance of his in-
structions; and allows him this privilege beeause it is of advan-
tage for the adnlinistration of justice that Le should have free
liberty of speech.” And Horroyp (the same eminent Judge
whose remarks in the case of Hodgson v. Scarlett. have been
quoted,) used the following remarkable langnage: “ Witli a
view to the due administration of justice, counsel are privi-
leged in what they say. Unless the administration of justice
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is to be fettered, they must have free libetty of speech.in ma-
king their observations; which, it must be remembered, may
be answered by the opposing counsel and comnented on by
the Judge, and are afterwards taken iuto consideration by the
jury, who have an opportunitv of judging how far the matieér
uttered by the ~counsel is warranted -by the facts. proved.
therefore, in the course -of the administration of Justme, coun-
sel have a special-privilege of uttering matter, even injurious
to an individual, on the ground that buch a privilege tends to
the better administration of justice. And if a counsel in the
course of a_cause, utter observations iyjurions to individuals,
and not relevant to the matter in 1ssue, it seewns to me ‘that he
would not therefor be responsible to the party. injured.in a
common action for slander ; but that it wonld: e necessary to
sue him in a special action on the case, in which it must be al-
leged in the declaration.and proveéd-at the tr ial, sthat the matter
was spoken maliciously, and without probable ard reasenable
cause.” The same principle was recognised by the court for
the correction of errors in the State of New Youk, in the case
of Hustings v. Lish, 22 Wend. Rep. 410. The Claucellor,
‘W arworr, (who delivered an elaborate opinion, in which the
court unanimously concurred,). after saying that noaction of
slander would lie against a member of Congress or of the
State Legislature, acting.in the discharge of his official duties,
however false and 'malicious nnght be his words, uttered
against the private reputation of an individual, spoke thus af
the privilege of coungel: ‘“Upon a. full consxdera.tlon of all
the authorities on the subject; I think that the privilege of
counsel, in advocating the causes of their clients; and of parties
who are conducting their own, causes, belongs -to the same
class, where they have.confined themselves. to ‘what was nele-
vant and pertinent to the question before the ecourt; and that
the motives with which they have spoken what was relevant
and pertinent to the cause they were advocating; cannot be
questioned in any action of slander.” In another part of the
opinion, he says that counsel would not be protected in utter-
ing calumnious words not relevant and pertinens to the matter
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before the court: “Thus, if counsel in the argument of his
client’s cause should avail himself of that opportunity to say
of a party or a witness, against whom there was nothing in
the evidence to justify a suspicion of the kind, that he was a
thicf or a murderer, it might be a proper case for a jury to
say whether the counsel was not actuated by malice, and im-
properly availed himself of his situation as counsel to defamie
the party or witness.”

The irresponsibility of counsel and parties, for words spoken
in the course of a judicial proceeding, was adverted to by
this Court in the recent.case of Holimes v. Johnson, Busb. Rep.
44, The question was, whether the defendant could be sued
in an action for malicious prosecution for merely taking out a
warrant against the plaintiff) charging him with larceny?
The Court held that the action would lie: saying, that it the
plaintiff could not avail himself of that action, he would Le
entirely without remedy ; for that he could not sue for the
slanderous words merely, ¢ because they were spoken in the
course of a judicial proceeding.”

We are aware that there are some opinions, expressed by
courts of high authority, which cannot be reconciled with
those to which we have adverted; and among them stands
the case of White v. Nicholls, decided by the Supreme Court
of the United States, 3 IIow. Rep. 266.

In delivering the opinion of the court, Justice Daxier said
upon the subject: ¢ With respect to words used in a course
of judicial proceeding, it"has been ruled that they are pro-
tected by the occasion and cannot form the foundation of an
action of slander without proof of express malice; for, it is
said, it would be matter of public inconvenience and would
deter persons from preferring their complaints against offend-
ers, if words spoken in the course of their giving or preferring
their complaints, should be deemed actionable.” For this the
learned Judge refers to two cases, Johnson v. Evans, 3 Esp. N.
P. C, 32, and Hodgson v. Scarlett, ubi supra. In the first of
these, it is observable that Lord Erpox says, broadly, that
“words used in the course of legal or judicial proceeding,
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however hard they might bear on the party of whom they
were used, were not such ag would support an action for slan-
der,” and he does not give the slightest intimation that proof
of malice would have made any difference. In referring to
the other case, the Judge quotes the langumage of the two
junior Judges, Assorr and Horroyp, but does not notice that
the two seniors’ Lord Errmxsorovenm, C. J. and Baviey, J,,
state the principle of the irresponsibility of counsel for W01ds
spoken on the trial of a cause, and material and pertinent to
the issue, without any qualification- whatever. Of that case
it is further to be remarked,that the two junior Judges, if
they intended to say that the action of slander might have
been sustained had malice been proved, were hardly justified
in so doing consistent with the decision which they concurred
in making. The plaintiff on the trial before Woop, Baron,
had been non-suited as soon as it had been ascertained that
the words for which the action was brought were uttered by
the defendant in the trial of a cause and were pertinent to the
matter before the court: one of the grounds of complaint, on
the motion for a new trial, was, that the Judge had stopped
the cause too soon, without hearing the evidence, and yet the
court of King’s Bench unanimously concurred in refusing to
set aside the non-suit. The opinion of the learned Judge in
the Supreme Court of the United States is liable to the further
remark, that though he afterwards refers to the case of Fint
v. Pike, (ubi supra,) for another purpose, he does not notice
the emplatic language of the same Judge IloLroyp repudia- .
ting his former opinion, if that opinion is to be understood as
Mvr. Justice DawieL conceives it.

The language used by Rurrry, C. J., in pronouncing the

opinion of this court in the case of Briggs v. Bird, 12 Ire.

lep. 377, may also be supposed to qualify the principle which
we are discussing, and not to sustain it in the ungualified
terms-in which we have stated it. Ile says, “a person isnot
answerable for any thing he says in honestly preferring a
complaint before a justice of the peace, and prima fucie
every application is to be deemed honest, and to have been
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preferred upon good motives, until the contrary be shown,
because it is a duty to bring offenders to justice.” “It is
always opén however to the opposite side to prove malice
either by express evidence or by circumstances attending the
accusation, or by others that are collateral; as for example,
that the acenser had a particular grudge against the accused,
and knew the accusation to be unfounded. It is, therefore,
the question in all such cases whether the party acted bone
Jide in making the complaint, or from a wicked and malicions
mind.” These remarks were wade in -a- case where the de-
fendant spoke the words, for which the action was brought,
before a magistrate to whom he had applied for a warrant
charging the plaintiff with theft, but he did not take it out
either then or afterwards. It is manifest then, that if his ap-
plication for the warrant was not an honest one with a view to
a criminal prosecutlon his words could not be protected as’
havmg been made in the course of a judicial proceeding. In
this view, the langnage of the Chief Justice may be justified
without in any degree impugning our principle. It may be sus-
tained also by supposing that he referred to the kind of action
spoken of by HoLroyp, J., in the extract which we have made
from his opinion in the case of Z'lint v. Pike, to wit: ¢ A special
action on the case, in which it must be alleged in the declara-
tion, and proved at the trial, that the matter was spoken ma-
liciously and without probable cause.” IIowever this may be,
and however it may be held with respect to the responsibility
of a counsel or party uttering words against the character of
a witness, or the opposite party, in the course of a trial, not
relevant to the cause, we think that we have shown by abun-
dant authority, that a counsel or party is entirely protected
against an action of slander for whatever he may choose to
sdy relevant and pertinent to the matter before the court, and
that no inquiry into his motives will be permitted. Our con-
clusion in this case, therefore, is, that if the defendant’s coun-
sel had prayed an instruction that the action for slander could
not, upon the facts proved, be sustained at all, it ought to have
been given; but as the counsel did not ask for so strong and
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decisive an instruction, the Judge committed. no error in not
giving it; neither would he have erred had he given the very
instruction prayed, to wit, that express malice must be proved,
because the defendant could not have complained of an in-
struction which he himself had requested. But as his Honor
did not give that instruction, but on the contrary told the jury
that mahce might be <nferred from the repetition of the
words and the profane language with which they were accom-
panied, e did thereby commit an error, which the defendant
Las a right to have corrected on another trial. The rule in
reiatlon to instructions to a jury is, that “although it be not
error to refrain from giving instructions unless they be asked,

yet care must be taken, When the Judge thinks it proper, of
his own motion, or at the party’s, to give them, that. they be
not in themselves erroneous, or so framed as to mislead the
jury.”  Bynum v. Bynum, 11 Ire. Rep. 632.

- With respect to the profane language used by the defendant,
it may not be improper for us to say, that it was a contempt of
the magistrate’s court, for which he might have been panished
by fine and imprisonment; but it did not alter the relation in
which be stood to the cause. What he said of the plaintiff
was relevant and pertinent to the defense which he had a right
to set up for his slave, and no malice could be inferred from it.

Per Crrisarn Judgment reversed.

BENJAMIN GRICE vs. SARAH WRIGHT.

Where it appears that there are trees fit for making turpentine, which are not fit
for tun timber, an exception of tun timber from a lease declaring the general
purpose to be for making turpentine, is not inconsistent with the granting part
of the lease.

Action of trespass QUARE cLAvsTM FREGIT, tried before his
Honor Judge Bamey, at Spring Term, 1855, of Robeson Su-
perior Court.
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From a general lease of the defendant’s lands to one James
Grice, for the purpose of making and distilling turpentine,
there was a reservation to herself (deft.) of the privilege of
using the tun tember.  The plaintiff entered under James
Grice, and afterwards the defendant entered and cut fun tim-
ber which was also good for making turpentine; indeed it
appears that all pine trees fit for timber are also fit for turpen-
tine ; but there are trees fit for making turpentine which are
not so for tun timber.

It was insisted by the plaintiff that-this reservation of the
privilege of using tun timber was inconsistent with, and repug-
nant to, the granting part of the lease, and as such, was void.

His Honor charged the jury that the exception was not re-
pugnant to the granting portion, aud thas the exception was
good, and that if they believed the defendant cut such trees
only as were suitable for timber, she had a right to do so, and
the plaintiff could not recover. To which instruction the
plaintiff excepted.

Verdict for the defendant. Judgment and appeal to this
Court.

Banks and Shepherd, for plaintiff.
Strange, for defendant.

Barree, J. We cannot perceive any reason for doubting
the correctness of the opinion expressed by his IIonor in the
court below. The exception of the trees fit for tua timber did
not embrace all the trees fit for turpemntine, and, therefore,
was not repugnait to the grant in the lease under which the
plaintiff claimed. The cases of Robinson v. Gee, 4 Ire. Ilep.
186, and Whitted v. Smith, ante 86, are both cases in which
the deeds contained exceptions as much, if not more, liable to
objection than this, and yet no doubt was expressed as to
their sufficiency, and the only questions raised on them were
as to their extent: An exception necessarily excludes froma
grant a part of the whole of what would otherwise be con-
tained in it, and that is all the effect it has in this case.

Per Corian. Judgment affirmed.
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McRee vs. W. & R. R. R. Co.

JAMES F. McREE »s. WILMINGTON & RALEIGH RAIL ROAD
COMPANY .*

A franchise, granted in 1766, to one and his heirs and assigns, to erect and keep
up a toll bridge over a stream, and forbidding the erection of any othey bridge
or ferry within six miles, and imposing a penalty of twenty shillings for every
passenger ““set over” in violation of such act, is not violated by a rail road
company, (incorporated by a modern act,) who carried passengers along theif
road; and as a part of the road over-their bridge, though the latter was within
less than six miles of the other.

Quere. Whether the owner of a toll bridge, who claims for a penalty for ¢ set-
ting over” persons and property does not have to aver that he was able and
ready to carry all persons, &c., offering themselves, with reasonable prompt-
ness and safety ?

Aprrar from the Superior Court of New Hanover, tried at
the Fall Term, 1854, betore his Honor Judge Maxry.

Turs was an action for a rExaLTY, commenced before a jus-
tice of the peace by warrant, and brought to the superior
court' by an appeal, for the violation of an act of Assembly
passed in 1766, entitled “an Act to encourage Beiyamm 1ler-
7on to build a bridge over the North East branch of the Cape
Tear River.” Among other things it is therein enacted as
follows

“Section first. “That when the bridge is built, the benefit
thereot shall be vested in Lim, his heirs and assigns for ever.”

Seetion 3rd. “That after the said bud(re is bullt and com-
pletely ended as aforesaid, provxded it be completed in four
vears after the passage of this Act, it shall not be lawful for
any person whatever to kecp any ferry, build any Dbridge, or
set any person or persons, carriage or carriages, cattle, hogs,
or sheep, over the said river, for fee or reward, within six
miles of the same, under the penalty of twenty shillings proc-
Jamnation money, for each and every offence, to be recovered
by warrant by the said Benjamin Ilerron, his Leirs, executors,
administrators, and assigns before any magistrate of the coun-

*Judge Battle, being a stockholder in the Ruil Road Company, took no part
in the consideration and decision of this case.
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ty of New Hanover, to be applied to the use of the proprie-
tor of the said bridge at the time of fhe offence being com-
mitted.”

It is admitted that the franchise granted by this act, was
transmitted according to law, and_ was vested in the plaintiff
at the time the acts complained of were done by the defendant.

The bridge was erected within the time prescribed by the
act, and, with various intermissions, has been kept up as a
toll bridge by B. Herron, and those claiming under him, until
this time. Whenever the bridge was down, the proprietor
kept a ferry-boat at the place which served as a means of
transit in the absence of the bridge.

The bridge was not standing when the defendants erected
their bridge, but was afterwards re-built, and was used till the
year , when it was washed away, and since that time
has not been re-built, and was not standing when this war-
rant issued.

The defendants pleaded specially the charter of the Wil-
mington, &c., Rail Road Company of 1833, with its various
amendments, applicable to the case, by which the defendants
were authorised to make a rail road-over this tract of country,
and it is admitted that the bridge in question was erected by
virtue of this charter, and as part of the rail road, and that
this bridge is less than six miles of the bridge site of the
plaintiff. The complaint is for carrying a passenger over the
rail road bridge in the common passenger cars, for which
twenty-five cents was charged and received by the company.
Besides passing the bridge the passenger went nine miles on
the train and no specific charge was made for passing the
bridge. Nor was any specific charge ever made for persons
passing the bridge as such.

It was agreed by the parties npon this state of the case,
that if his ITonor should be of opinion that the plaintiff is
entitled to recover, judgment might be entered for the sum of
two dollars ; but if he should be of opinion with the defendants,
that a judgment of non-suit be entered.

His Honor on considering the case agreed, gave judgment
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of non-suit against the plaintiff, from which he appealed to
this Court.

J. Il. Bryan and Strange, for plaintiff.
Win. A. Wright, for defendant.

Prarson, J. The broad question is, had the legislature
power to authorise the company to build a bridge across the
North East branch of the Cape Fear river, in continuation,
and as o part of the rail road—charging for persons and
property carried along the road and making no charge for
persons or property set over the river as an-act of itself] i. e.
(making no separate charge for setting persons or property
over the river, and making no higher charge on that part of
the road by reason of the river,) notwithstanding the franchise
claimed by the plaintiff’ under the act of the Governor, Coun-
cil, and Assembly of the colony of North Carolina, in the
year 17667

Admit that the act of 1766 is to be considered as a con-
tract, by which the Governor, Council and Assembly of the
Colony on the one part, agree to and with Denjamin Herron
on the other part, that in consideration of the work and labor
of the said Benjamin in building a bridge across the river,
and keeping the same in repair, ¢ the benefit thereot should
be vested in him, his heirs and assigns forever,” and they
should forever have the right to take certain toll from all per-
sons and property passing over the bridge, and that it should
not be lawful for any person whatever to keep any ferry, build
any bridge, or set any person or property over the river for
Jee or reward within siz miles of the bridge, and for any vio-
lation of the rights of the said Benjamin, his heirs or assigns
a penalty of twenty shillings proc. should be recoverable by
them, &e.

The first question is, was the meaning of the parties, and of
course, the scope and operation of the contract, confined to the
ferries, bridges, and other modes of setting persons and proper-
ty over the river a¢ that time Enown and in use? Or, was
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it the meaning of the parties, and was it in their contempla-
tion to confer upon Herron, his heirs and assigns, a perpetual
monopoly of setting persons and property over the river by
means of his bridge, so that it should never thereafter be. in
the power of the Governor, Council and Assembly, no matter
what might be the change in the condition of things, either
in reference to the increased necessity for transports across
the river or the improved modes of transportation, to author-
ise any other mode of crossing the river?

We should hesitate long before bringing our minds to the
conclusion that the latter is the trne construction of the con-
tract ; because it was unreasonable on the part of Ilerron, in
consideration of the services that he was to perform, to exact
any such stipulation ; and because it was unreasonable on the
part of the Governor, Council and Assembly in consideration
of building a bridge; to confer a perpetnal monopoly, and
take from themselves and their successors, for all time to
come, the power of doing that for which all governments are
organised,—promoting the general welfare, by adopting such
measures as a new condition of things might make necessary
and taking advantage of such improvements and inventions
as after ages might originate, for the benefit of the public;
in other words, it is unreasonable. to suppose that they in-
tended to surrender the means by which they and their suc-
cessors might, thercafter, be enabled to effect the purpose for
which they were created and formed into a government.

Suppose, for instance two cities had grown up, one on either
side of the river, so that the necessities of the public should
call for a dozen such bridges, or the progress of science had
called for a tunnel under the river, or a ling of balloons over
the river, or a rail road ear rushing by steam from one ex-
tremity of the continent to the other, across the river, was it
the meaning of the parties that the government tied its own
hands, and disabled itself, for all time to come, from doing its
duty ? so as to exclude all idea of progress, in such-wise that
the steam car must stop at the North East branch of the Cape
T'ear river, and all persons and property must be transported
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over,the bridge of Benjamin Herron, after the manner, and in
the way, such things were done in 1766!! A construction of
the contract leading to this conclusion, is against reason. The
truth is, it is just as impossible that the Governor, Council and
Assembly of the province of North Carolina, by the act of
1766, contemplated on their part, and that of their successors
forever, a surrender of ‘the power to-incorporate a rail road
company, as it is, that Benjammin Ilerron contemplated on his
part, and that of his heirs and assigns forever, an obligation
to carry over “his bridge” a rail road car under the description
of a ‘ wheeled carriage,” and that a passenger in the car was
to be paid for, as a foot traveller, at the rate of “ four pence!!

We are not, however, under the necessity of putting the De-
cision upon the mere question of construction, for our decla-
ration of rights, at once, puts an end to any such utireasona-
ble pretension or claim to an Aereditary and perpetual monop-
oly, as that set up by the plaintiff. ¢ Declaration of Rights,”
sec. 3, “That no man, or set of men; are entitled to-exclusive or
separate emoluments or privileges from the community, but
in consideration of public services.” . Sec. 22, “That no he-
reditary emoluments, privileges, or honors, ought to be granted
or conferred in this State.” Sec. 28, “That perpetuities and
monopolics are contrary to the genius of a free State and
ought not to Le allowed.”

By this solemn declaration “the people” who were then
exercising the highest act of sovereignty-—that of making a
government for themselves, forbade the- creation of monopo-
lies and put an end to all such as then existed.

The meaning and purpose was to forbid and abolish all he-
reditary and pupetual monopohes as “contrary to the genius
of a free State,” and to put in motion the “new State” they
were then organising, as a free representative republican go-
vernment, relieved from all fetters and trammels previously
existing by which its action might be cramped or circum-
scribed, and fully authorised to do every thing necessary and
proper to accomplish its mission, i. e. promote the general
welfare.
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We are not now to decide whether the “franchise” or
“monopoly” granted to Herron, his heirs and assigns, by the
colonial government, was entirely abolished by the declaration
of rights and the formation of the State governwment or mnot.
It may be that the franchise still exists, so far as it confers a
right to keep up a bridge and take toll, and possibly so far as
to prévent any other person from “setting any person or thing
over the river” in the way of a ferry or dn ordinary bridge ;
that is a different question: we decide now, that, notwithstand-
ing the eolonial act of 1766, the Legislature in 1833 had
the power to grant to the defendants a right to construct a
rail road, and in doing so, to cross the South East branch of
Cape Fear, and to consider *the transit” over the river as a
part of the road.

As theact of 1766 imposes npon' Ilerron, his heirs and as-
signs the duty of keeping up the bridge, it might be a .ques-
tion whether this was not a concurrent part of the contract,so
as to make it necessary for the plaintiff to aver that his
Lridge was up, and in good repair at-the time the defendant
was guilty of the wrong, &ec., and that he was then and
there, ready and able, by means of his bridge, to carry all
persons and things across. the river. It would seem to be
unreasonable, apart from wirat we have said above, that the
plaintiff should have a right to stop the whole line of travel
from north to south, unless lie avers and is able to prove, that
he was prepared to set all persons over the river in reasona-
ble time and with reasonable safety. Without this averment
he would be allowed to take advantage of his own wrong—
to recover twenty shillings for every person set over the
river by any one else; whereas if he had done it himself
the price was jfour gence !

In reply it is said by the act of 1766 the plaintiff isliable
to the pains and penalties imposed by law, on other keepers
of public bridges and ferries, if he failed “to keep the same
in good order and fit for passing over”: This is true, but it
would hardly be considered satisfactory by a traveller who is
stopped at the bank of the river and finds that the plaintiff
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is not prepared to set him over, and it is unlawful for any one
else to do so.

Per Curiam. Judgment affirmed.

ROWLAND H. MANN »s. SAMUEL KENDALL.

Although one may waive a fort so as to be-able to sue in assumpsit in certain
cases, yet no new jurisdiction can be acquired in such cases so as to rive a sin-
gle magistrate the power of trying the- case.

Where Lhe plaintiff has an clection to sue either in tort or contract, no coutt can
hold jurigdiction of the assumpsit but one which can give a remedy-on the tort
iteelf; for the reason that the same questions of law arisc in cach.

Tirs was an action of assumpsit, commenced originally by
a warrant before a magistrate and brought by successive ap-
peals to the Superior Court of Stanly, and there tried be-
fore his Honor Judge Bamry, at'the Spring Term, 1855.

The suit was bronght for the price of a quantity of walnut
plank which had been made by the defendant at his mill ont
of the plaintiff’s saw logs. It appeared that the legs had
been sawed on shares, and the ‘plaintiff’s share was set apart
for him and piled in the defendant’s mill-yard, and that the
defendant, without the plaintiff’s knowledge, took some of
these planks and worked them 1p into furniture.

The plaintiff waived the tort and declared in the common
count for goods sold and delivered.

The defendant’s counsel asked the court to instruct the jury
that the plaintiff’s remedy was in trespass or trover and.not
in assumpsit; that he could not waive the tort,and that hav-
ing done so he could not recover.

The court declined giving the instrnction asked and told
the jury that if they believed the evidence, the plaintiff was
entitled to recover. To which instruction defendant excepted.

Verdict for the plaintiff. Judgment and appeal by the de-
fendant.
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I, C. Jones, for the plaintiff.
Kelly, for the defendant.

Nasm, C. J. A careful examination of the aets of Assem-
bly under which single magistrates out of court administer
justice, will show that it was not the intention to give jurisdic-
tion in any cases but where ¢“the matters are liquidated be-
tween the parties, or might be reduced to certainty by some
standard furnished by them or one of familiar application,”
Zyer v. Harper, 1 Dev. Rep. 387. The defendant there had
employed the plaintiff to haul for him a certain amount of
goods from DPetersburg at a stipulated price per hundred.
ThLe plaintiff went to Petersburg, but could not get from the
defendant’s agent more than one-half of what had been agreed
upon. This court decided that the magistrate had not juris-
diction, because what was the proper estimate of the damages
sustained by the defendant, is a subject peculiarly fit for the
consideration of a jury.

In this case the court was requested by the defendant to
charge the jury that the plaintiff’ conld not waive the tort,
that his remedy was in trespass or trover, and upon the facts
disclosed by the testimony he could not recover: This the
court declined, and instructed the jury that the plaintiff’ could
recover. In this thereis error.

The right of a partyin certain cases to waivea tort and sue
as in contract, iz not denied ; the cases referred to by the coun-
sel of the plaintift' fully show it; but none of them meet this
case ; none of them recognise the principle that by waiving
the tort a new jurisdiction can be acquired. This is decided
in Clark v. Dupree, 2 Dev. Rep. 411.  Assumpsit cannot be
maintained by a single magistrate, upon an implied promise
where the plaintifi’ has an election to sue either in tort or con-
tract. No court can hold jurisdiction of the assumpsit but
one which can give a remedy on the tort itself; for the reason,
that the same questions of law arise in each. Supposing the
plaintiff in this case could have waived the trespass, it is clear
that in so doing he must have brought an action in court. In
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ruling that the plaintiff was entitled to recover in this case,
Liis Honor erred.

Prr Curiam. Judgment reversed and a venire
de novo.

STATE »s. PINCKNEY WILLIAMS.

The possession of stolen goods is a circumstance to be left to the jury in estima-
ting the gnilt or innocence-of the accused, and however slight it may be, the
court cannot disregard it.

kt is no violation of the duty of a Judge to speak of things as facts where they
are treated as facts in the progress of the trial, and are not questioned by
either side.

Inpromvext for rErTY LARCENY and for TRADING WITH SLAVES,
tried at the Spring Term, 1855, of Rockingham Superior Court.

The State introduced, as a-witness, Col. &. B. Watt, who
testified that, on returning home from a journey on Monday
evening, he learned that tobacco had been taken out of oneof
his barns: he went early next morning and discovered that a
considerable quantity had been taken ; there having been a
considerable rain on Sunday night, he plainly saw the tracks
of two persons which he followed to the:plantation of his
neighbor, J. W. Neal; he thence, in company with Mr. Neal,
followed the tracks to the fence of the ‘defendant, thenee
through his wheat-field to his house, finding on their way two
leaves of tobacco. DBefore leaving the plantation of Mr. Neal,
they made an examination of his slaves, and found that the
shoes of two of these slaves, Jverson and Henry, exactly fitted
the track, and upon being charged, these slaves confessed that
they had stolen the witness’s tobacco. On meeting with the
defendant near his own house, the witness proceeded in these
words: “I asked him if he was aware that it was contrary to
law 'to trade with negro slaves, for property which was their
own, without a written permission from the owner or mana-
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ger?’ he replied, “he did, and had not traded with any, he
had quit that thing.” T then told him that the tobacco he got
on Sunday night was my tobacco, and not the negroes’. He
said “he had got no tobacco Sunday night; that he could
prove by some of his relations, who staid at his house on that
night, that he was not out of, his house that night.” ¢TI then
stated to him the evidence I had to satisfy my mind that he
had my tobacco. I informed him that I had tracked the
thieves from my barn to his house, and found two or more
pleces of tobacco, ms1de of his premises, that I thought were
mine ;” to which he replied that “he could tmck persons
beyond his house, and that he had found a bundle of tobacco
near his spring on Monday morning.” I asked him to let
me see it. Ile brought it out, and I compared it with a sam-
ple*which I had in my pocket, when he said, he thought it
was my tobacco, but still denied getting any. I then told
Him that two of the negroes, Zverson and enry, had confessed
stealing it, and that they carried it to.him and delivered it to
him at h1s kitchen, which he denied. I then told him that
the boy Iverson sald_he was at the house on the first Sunday
in May to get some liquor. To which he replied, “he did
not get any.” I told him Iverson also stated Le did not get
any. Ithensaid, “yon admitIverson was here at that time?”
he said “yes.”” I then told him I would tell him all the ne-
gro said besides; he (Iverson) said deferidant asked him if he
had any tobaceo to sell, that it was easy to get good tobacco
and that he would givée a good price for oood tobacco; to
which defendant rephed that “1it was an mfunal lie.” After
talking with him some. time, I said to him if I had thought
I was to have.any difficulty I would have brought an officer,
and had him arrested and his premises searched, but I had
supposed when he learned the tobacco was mine, he would
give it up. Ile said “if he had any tobaceco of mine he
would give it up.” DMr. Neal then asked him if he would et
us see his barns. He said he would. I told him that was
useless, for I did not know whether my tobacco was in_ his
barns, or hid out; that I had no doubt he had got it on Sun-
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day; that I was fatigned and Lungry, and was going home,
Lut that I thought the testimony was sufficient and shounld be
compelled to prosecute him. Ie then asked Mr. Neal to go
into the house and requested me to go up the road with him;
we went some hundred yards or so, and came to a barn in
the woods, on the side of the road. e unlocked the door
and opened it. I said “ Williams, that is my tobacco, point-
Ing to a pile on the right of the door.” Ile said “yes, and
that over there,” pointing to some which he had hung on
sticks. We then sat down in the door and talked for some
little time. 1fe remarked to me that the negroes had told
me a lie; for he did not see them that night; that they
brought the tobacco and put it down by" his barn, and that
he got it the next morning. Ile said the boy Iverson owed
his wife for making him a’shirt, and was to pay for it in to-
bacco, but he supposed with his own tobacco, and had no idea
they were going to bring so much. After some further con-
versation, we returned to the house when the defendant paid
me for my tobaceco.and asked me. not to prosecute him.”

In commenting on this testimony, the solicitor asked the
jury how it was that the defendant knew whose tobacco it
was, and that it was taken to his barn, and who took it there,
unless he had some previous concert with the persons who
took it, inasmuch as he said he was not out of his house that
night and did not see them?

The defendant’s counsel asked the court to charge the jury
that there was no evidence to sustain the count for petit
larceny.

The court declined so to charge, but told the jury there
was some evidence on that count, the force and effect of
which they alone had to determine ;. that if they were satisfied
that the defendant had seduced the defendant’s slaves, or either
of them. to take Col. Watt’s tobacco, they should find him
guilty ;. but it they were not so satisfied, they should acquit
him on that count. In recapitulating the testimony, his Ilonor
said to the jury “that it had been properly asked by the Soli-
citor how it was that the defendant knew who took the tobacco
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to his barn and whose fobaceo it was, unless there had been
some concert between him and the slaves, Iverson and Ilenry,
or one of them?” o this charge the defendant’s counsel ex-
cepted.

Verdict of guilty for petit larceny: and not guilty on the
other count. Judgment and appeal.

Attorney General, for the State.
2Liller-and Morehead, for the defendant.

Barmer, J. The defendant, in his bill of exceptions, pre-
sents two objections to the proceedings on his trial; either or
both of which, he contends, entitle him to have the verdict
set aside and a venire de novo awarded. The first is, that the
presiding Judge submitted to the jury the question of his guilt
on the count for petit larceny, without any testimony to sus-
tain it; and secondly, that the Judge expressed his opinion
upon a fact in the cause, contrary to the inhibition of the statute
upon that subject.

We are clearly of opinion that neither objection is sus-
tainable.

It is very certain that, if Col. Tatt, the principal witness
for the State, is to be believed, the tobacco was stolen on Sun-
day night, and, on the followmrr Tuesday morning, was found
in a barn of the defendant, of whxch he had the I\ey This
was of itself, as has been often decided, some ‘evidence that
the defendant was the thief, and required explanations from
him to afford a satisfactory account how he became possessed
of the stolen article. Unfortunately for him, his account,
while it tends to remove the supposition that he took the to-
baceo with his own hands, makes it almost certain that he did
it through the agency of Mr. Neal’s two slaves, Iverson and
Henry. Among other circumstances of suspicion in his ae-
count, was that which is mentioned as having been particular-
ly brought to the attention of the jury by the Solicitor for the
State.

The remaining objection is, that the Judge violated the stat-
ute by the manner in which he noticed that circumstance.
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Now, with regard to that, the Judge could have erred in either,
or both of two ways: Zirst, by expressing his opinion that the
fact was proved ; but as to that there seemed to be no dispute,
for there is not the slightest intimation in the case, that the
veracity of Col. Watt was called in question, or that his testi-
mony was, in any respect, incorrect. The Judge committed
no error, then, in assnming to be true what the defendant him-
self did not question. Sccondly, by calling to the attention of
the jury, as material, a circumstance neither proving, nor tend-
ing to prove, the defendant’s guilt. We think the circum-
stance was material, and very material, to show that the tobacco
was stolen by Neal’s slaves at the instigation of the defendant.
IIe had said that he could prove he was not out of his house
during the night in which the theft was committed, and that
he had not seen the slaves that night; and yet, in another part
of the conversation, between Lim and the witness, he stated
that the slaves had brought the tobacco to his barn that night,
and he had putit into it the next morning, he having ac-
knowledged, as soon as he had opened the door of the barn,
that the tobacco belonged to the witness: It was certainly a
very pertinent question iow he could have known all this, un-
less he had had a previous concert with one, or both of the
slaves. In alluding to this, in his summing up to the jury,
the Judge cannot, upon any fair construction of his charge, be
understood as having done anything more than to call their
attention to the circumstance, as one material and {it to be con-
sidered by them, in making up their verdiet as to the guilt or
innocence of the defendant. Indeed there was not only no
impropriety in the gllusion made by the Judge to the circum-
stance in question, but it was made his positive duty to do so,
by the position taken by the defendant’s counsel—that there
was no testimony to be submitted to the jury upon the count
for larceny, and by his asking his IIonor so to instruct themn.
In response to that prayer, he was bound, if therc were such
testimony, to state what it was; and he did so, remarking that
it was for them alone to determine the force and effect of it.
See McLae v. Lilly, 1 Ire. 118.
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Upon a full consideration of his case, we cannot find any-
thing to show that the defendant was not fairly tried and fairly
convicted, and he must abide the consequences.

Prr Curiam Judgment affirmed.

WILLIAM F. STRAYHORN 5. JAMES WEBB.

If a debtor hands money to a third person, who promises to hand it to the credi-
tor, the right to the money does not vest in the creditor, so as to make i{ his
property, until he is notified of the transaction, and agrees to adopt the act of
the third person in receiving the money as his own act, whereby the debt is
extinguished.

Tm1s was a GARNISHMENT, tried before his Honor Judge Dick,
at the Spring Term, 1853, of Orange Superior Court.

An attachment had been taken out against one Cheek, and
the defendant was summoned as garnishee, who stated on oath,
before the magistrate before whom the proceeding was re-
tarned, that ¢ Cheek was indebted to Long & Webb, and to
Long, Webb & Co., upwards of §200; and had frequently
promised to pay them; and that, shortly before he made this
afidavit, Cheek had- told Webb, who was a member of both
of these firms, and principally attended to the business of both,
that he had sold to one Putzell, in Virginia, two carriages, and
that as soon as he should be paid for them, he would pay these
two debts: that on the day before making this garnishment,
one William McCauley handed him $190, which he said had
been handed to him by Putzell for Cheek, and he left a receipt
to be signed by Cheek as an acquittance of the debt from Put-
zell: that Webb told McCauley what had passed between
Cheek and himself, and applied the money to the payment of
the above-named debts, due the firms of which he was a mem-
ber: that this application was made on the day on which he
was garnisheed, but before he was served with process, and
after he had heard that Cheek had left home.”



200 IN THE SUPREME COURT.

Strayhorn vs. Webb.

The justice of the peace who tried the matter, gave judg-
ment against Cheek and against Webb as garnishee, who ap-
pealed to the Superior Court of Orange. On the trial in the
Superior Court, Putzell applied to the Court tointerplead, which
was refused.  WebD then moved that an issue might be sub-
mitted to & jury, to try the facts of the case, alleging that “he
could then make positive proof that McCauley was not the
agent of Cheek in the transaction, and that a few days after
the $190 was left for him with Webb, he had demanded and
received his debt from Putzell.”

The Court declined such an issue and proceeded to adjudge
that the 8190 in question, was the money of Check, and accord-
ingly condemned it to the satisfaction of the debt of the plain-
tiff.  From which judgment Webb appealed to this Court.

Gralam, for the plaintiff.
Norwood, for the defendant.

Prarson, J. His Honor did not consider it material to be
determined, whether McCauley received the $190 as the
agent of Cheek or not. According to the view we take of the
case, this was a very material matter, and was, in fact, the
point upon which the liability of Webb, as garnishee, de-
pended. If McCauley received the $190 as the agent of
Cheek, then the debt of Putzell to Cheek was extinguished,
and the $190 was the property of Cheek, which Webb was
liable to be called upon to account for, at the instance of the
plaintiff, who was a creditor of Cheek. If McCauley did not
receive the $190 as the agent of Cheek, then the debt due by
Puatzell to Cheek was not extinguished, and remained as a
subsisting debt, until Cheek did some act whereby to ratify
and adopt the act of McCauley in receiving the money, so as
to extingnish the debt and make the money his own.

This principle is settled in Corroway v. Cox, Busb. Rep.
178. If a debtor hands money to a third person, who promi-
ses to hand it to the creditor, the right to the money does not
vest in the creditor, so as to make it his property, until he is
notified of the transaction and agrees to adopt the act of the
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third person, in receiving the money, as his own act; whereby
the debt is to be extinguished.

‘There was error in giving judgment against WebD in the
absence of proof that McCauley had received the $190 as the
agent of Cheek.

Per Coriam. Judgment reversed.

STATE »s. LORENZO D. CAIN.

There is no error in a Judge refusing to state a conclusion of law upon a state of
facts not established by the evidence in the cause.

IxprermeNt for Assavnr and BATTERY, tried before his Honor
Judge Bairy, at the Spring Term, 1853, of Bladen Superior
Court.

The violence was alleged to have been committed upon the
person of Mary C. McDufile, who was sworn in the case, and
testified that she was spending the night with a female neigh-
bor whose husband had gone from home; that some time in
the night, after she had gone to bed and was asleep, she was
waked up by the defendant—that he got upon the bed where
she was lying and put his arms around her neck—that she
told him to let her go, but he would not; she repeated her
demand that he should let her go, but he still continued on the
bed with his arm around her neck; and that this continued
for some five or ten minutes.

The witness was asked by the defendant’s counsel,if she did
not assent to his lying on the bed and putting his arms around
her neck? Shesaid that “she did not, but his putting his arm
around her neck was against her will.” There was other evi-
dence not material to be stated. There was also evidence of
the good character of the witness.

The defendant’s counsel asked his Tonor toinstruct the jury
“that if, from the evidence, they believed that Miss McDuflie
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connived at the act of the defendant, or in any way consented
thereto, or remaineid on the bed with the defendant and was
not kept there by him, or if the defendant intended no insult
or rudeness, that he was not guilty.”

The Court told the jury that it was a question of eredibility ;
that the defendant’s counsel had contended that the witness
had not told the truth ; that the least touching of the person
of another in a rude, angry or insulting manner amounted, in
law, to a Dattery ; thatif sheconsented to what was done, they
should acquit; but if they believed the evidence of MMiss
McDufle, the defendant was guilty.

The defendant’s counsel excepted to the charge of the Court
as well for refusing to instruct as asked, as for the instructions
which he did give.

Verdict of guilty. Judgment and appeal.

Attorney General, for the State.
MecDugald, for the defendant.

Nasi, C. J. Two points are made in the defense: first,
that the prosecutrix consented to the act of the defendant for
which he is now indicted ; and secondly, that the Court violated
the act of 1794 in the charge to the jury. The charge as re-
quired was substantially given with the exception of the last
clause. Ilow the Court could be required to tell the jury that
if the defendant intended no rudeness or insult, he was not
guilty, in the absence of all evidence to show that such was
the fact, is somewhat strange.  His Ilonor’s charge was as fa-
vorable to the defendant as it could have been. The case
was onc of mere credibility.

The charge did not violate the act of 1794. The credibility
of the State’s witness was impeached by the cross examina-
tion: she denied that she assented to his lying on the bed, but
that he put his arm around her neck against her will; that
when he got upon the bed she was asleep. The Judge in-
structed the jury that if they believed the witness, the defen-
dant was guilty; in other words, if they believed from her
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testimony that the defendant committed the acts complained
of, in the way the witness swore they were committed, that
they amounted to an assault and battery. The act of Assem-
bly forbids a Judge on the trial of a cause “to give an opinion
whether a fact is fully or sufficiently proved;” but it does not
forbid him to tell the jury if, from the evidence, they believe
the fact to exist, what the law is upon the point and to apply
the law to the facts; which is in substance what the Judge
charged here.

Per Curiam. Judgment affirmed.

MASON PARKER w»s. JOHN DUNN.

A covenant for quiet enjoyment of land is broken, if the covenantiee is entered
upon and dispossessed by one having superior title, though this entry is not
made under process.

Acrtiox of covenant, tried before his IJonor Judge Barrky,
at the Spring Term, 1855, of Montgomery Superior Court.

Bartholomew Dunn was seized of a tract of land contain-
ing 640 acres, of which he conveyed 800 to his son Thomas,
by deed, dated 17th December, 1841 ; and 300 to his son John,
by deed, bearing date 23d of Ifebruary, 1842.

It turns out that the deed to Thomas, includes 22 acres of
the land deseribed in John’s deed.

John sold to the plaintiff, by deed of bargain and sale, dated
24th February, 1842, according to the description in his father’s
deed to him ; of course including the same 22 acres covered by
Thomas’ deed, with the usual covenant for quiet enjoyment.

Neither party had been in possession of the lapped part
until after the plaintiff entered; then Thomas took possession
of the lappage, and commenced cultivating it; npon which
entry this action was brought.

Upon this state of the facts, his Honor instructed the jury
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that the plaintiff was entitled torecover. Defendant excepted.
Verdict for the plaintiff. Judgment and appeal.

No counsel appeared for the plaintiff.
Ielly, for the defendant.

Nasu, C. J. The opinion of the Court in Cvble v. Vell-
born, 2 Dev. Rep. 388, is decisive of the question raised in this
case. A disturbance of the possession is a breach of a cove-
nant for quict enjoyment, if made by a person holding the
superior title. Such a covenant does not guarantee the title—
that n superior one is not in another, but that if it is, he will
not distnrh the covenantee’s possession.  The case referred to,
expressly states that an eviction may be with or without legal
process ; no matter how made, if made underasuperior title, it is
sufficient. In the present case, the brothers, Thomas and John
Dunn, claimed title under their father, who was the owner of
the whole tract, of which the portions conveyed to the brothers
were component parts. Thomas’ conveyance was the elder;
that to John lapped over that of Thomas, covering abont twen-
ty acres. Iach Drother took possession of the portion con-
veyed to him, but neither was in the actual possession of the
lappage. John conveyed to the plaintiff, with a covenant for
quict cujoyment. Subsequently, Thomas Dunn took actual
possession of the part covered by both deeds. This was an
eviction for which an ejectment might have been brought by
the present plaintifi’ against Thomas Dunn. It was, therefore,
a breach of the covenaut of quict cnjoyment, it being an ac-
tual disturbance of the possession of the present plaintiff; and
we have seen from the case.of Coble that the eviction need not
Le under legal process.  Why bring an action in which the
plaintiff knows he must be defeated? Why unnecessarily in-
crease costs? It is sufficient if, upon the trial of the action
upon the covenant, he is able to show that the eviction was
under a superior title. 1Iere Thomas Dunn had the superior
title.

Prr Crrran. Judgment affirmed.
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THOMAS C. MOORE vs. HENRY C. FULLER.

Interest, being an incident to a bond, cannot be recoveréd in a separate action
for it alone after the principal of the bond has been paid.

Turs was an acriox of pEr on a bond, bronght by appeal
from a justice of the peace to the Superior Court of Rocking-
ham, and there tried before his Honor Judge Dick,at the
Spring Term, 1855, of that Court.

The bond declared on was for $552, due the first day of May,
1852, on the back of which was endorsed a credit in the fol-
lowing words and figures, viz : “September 7th, 1852. Rec’d.
of the within note five hundred and fifty dollars of the within
note.” The plaintiff introduced a witness who testified that
the parties came to his house on the day of the date of the
above credit, and the bond and money were Iaid down before
him, and he was requested to count the money and examine it.
He did so, and found the amonnt to correspond with the prin-
cipal. The plaintiff then called on the defendant for the inte-
rest, which he refused to pay. After some conversation on the
subject, it was agreed between the parties that the principal
of the bond should be paid, and that they should refer the
question to arbitration, whether defendant was liable to pay
interest. Subsequently, one Ellington was agreed on as the
arbitrator, who gave his award that the defendant was liablo
for the interest. The defendant still refusing to pay, the plain-
tiff bronght this suit by warrant.

The defendant’s counsel asked the Court to charge the jury,
that, in this action, if they were satisfied that at the date of
the credit the defendant paid, and the plaintiff accepted the
sald sum of §550 in full of the principal of the said bond, he,
the plaintiff, conld not recover anything for interest, whether
the same acerued before or after the payment of the principal.

Iis Ilonor declined giving the charge asked for, but in-
structed the jury that on these facts the plaintiff was entitled
to recover the interest that had accrued before the plaintift re-
ceived the principal.  Defendant excepted, because his Honor
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refused to give the instruction asked, and for error in the in-
straction given.
Verdict for the plaintiff. Judgment and appeal.

Morehead, for the plaintiff.
1. Ryffin, Jr., and J. I, Bryan, for defendant.

Nasi, C. J.  In the charge of his Honor, we think there is
error, and that he ought to have charged as requested by the
defendant’s counsel. The defendant was indebted to the plain-
tiff by a bond for $550, which, after maturity, he paid to the
plaintift in discharge of the principal. The action is in debt,
and the declaration on the bond. The action cannot be sus-
tained.

The general principle is, that where the principal subject of
a claim is extinguished by the act of the plaintiff, or of the
parties, all its incidents go with.it. Thus,in an action of eject-
ment, if the plaintiff; pending the suit, takes possession of the
premises, upon the plea of the defendant or upon its being
shown, the plaintiff will be non-suited, Joknston v. Swain,
Busbh. Rep. 835. So, in an action of detinue, if the plaintiff
takes possession of the property claimed, he can recover no
damages, for they are consequential upon the recovery of the
thing sued for, Morgan v. Cone, 1 Dev. & Bat. Rep. 234
This is an action of debt on a bond to recover the interest, the
principal having been paid by the defendant before the bring-
ing of the action: by that payment, the bond was discharged,
and by analogy to the cases referred to, the plaintiff cannot
recover the interest, which is but an incident to the principal—
the bond. A jury gives the interest in an action on a bound,
Ly the way of damages, for the detention of the principal ; that
being gone, every thing founded on it, must go with it, Dizon
v. Darks and others, 1 Esp. Rep. 111, That was an action on
a respondentio bond.  The bond was payable twenty-one days
after the arrival of the vessel at Canton, but if not then paid,
there was reserved an increase of interest. The ship arrived
at Canton, but the bond was not paid for three months after
the expiration of the twenty-one days, when the principal and
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interest, up to the twenty-one days was paid, the defendant
refusing to pay the increased interest for the three months, for
which the action was brought. Lord Kuxyox ruled “that the
plaintiff could not recover:” *If he had intended to demand
the increased interest he ought not to have received the prin-
cipal.” The same principle is stated in the case of Tillotson
v. Preston, 3 Johns. Rep. 229, Pate v. Lidie, 15 Wend. 76,
and in 8 Blackf. Rep. 328.

When the principal was paid, the defendant, for some cause,
refused to pay any interest, and it was agreed between the
parties to refer that question to.an arbitrator, who décided that
the defendant should pay the interest. Ile refused tostand to
the award; this does not affect the question now before us;
the plaintiff may have a cause of action against the defendant
upon the award, but not upon the bond.

Prr Curiam. Judgment reversed. Venire
de novo awarded.

ALEXANDER WATSON »s. PETER A. McEACHIN et al*

Where College buildings, the title of which is in the Trustees, are partly occu-
pied for College purposes by the students and teachers of the College, a Stew-
ard who occupies another part of these buildings, without showing a lease, must
be considered as the mere servant of the proprietors and liable to be expelled
by force.

Acrtion of TrEspass, tried before his Ilonor Judge Prrsox,
at the Spring Term, 1855, of Robeson Superior Court. Pleas:
General issue; and Justification.

The plaintiff produced Dr. Sinith as a witness who testitied:
“That the plaintiff was in the possession of a building in Robe-
gon county, known as “Floral College building;” that he had

*The Chief Justice, from personal considerations, declined to take any part in
this and the next following case.
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beds and furniture of other kinds in the upper rooms of the
building, and that he had the control and management of the
rooms ; that they had Dbeen occupied, and two of them were
still occupied,as sleeping apartments, by the teachers at #'loral
College, who boarded with the plaintiff about the 10th of Jan-
nary, 1854, and the others were locked ; that the pupils made
up their own beds and kept their rooms in order; that plain-
tift’s servants swept the passages, and that he saw them put-
ting the beds, &e.,in the rooms in the early part of the year.
On that day, the plaintiff sent for the witness : he went to the
building and saw beds and other furniture in the yard, and
upon the stairs. Witness went up stairs and found there the
defendants, Peter A. and Jesse, and some of the slaves of the
defendants andtwo other persons.  Defendant, Jesse, said wit-
ness had not seen them break any door, but if he would wait
a little he would ; whereupon he and McEachin proceeded to
break open several doors, wrenched off' severallooking-glasses,
and broke them; tore down window curtains and otherwise
injured the furniture. Witness remonstrated, when defendant
replied, “he would not take them away and we are able to
pay for them. McEachin said if the plaintift’ would wait till
they got through, they would put him down also. Ile stated
that some of the lower rooms of the building were used for
reeitation and other exercizes of the College.”

The same faets were proven in substance by other wit-
nesses.

The defendants thenoffered in justification, a proceeding had
before a justice of the peaece, and showed that under it the
plaintiff had been put out of possession of the steward's hall
building, some days before, and that it was a separate build-
ing from that called the College buildings; that they were
trustees of Iloral College, and had been appointed a commit-
tee to take steps to get the plaintifl out of possession. .\ M.
MeInnis was called, who stated the Iease of the plaintiff began
on the first of January, 1853, and ended 1st of January, 1354,

The proceedings before the magistrate are not set forth, be-
cause it was conceded that they were irregular and nvalid.
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His Honor charged the jury that possession in the plaintiff
was necessary to sustain his action—that there was evidence
of a lease of the steward’s hall to the plaintiff, and that he
went into possession by virtue of that lease, and if they were
satisfied that the rooms, in which the alleged trespass was com-
mitted, formed a part of the premises which were the subject
of the contract with the trustees, and that contract was a lease
for one year; that occupation of the rooms Dby the students
and teachers, who were boarding with him, was the plaintiff’s
possession and not the possession of the trustees; that there
might be two distinet possessions in the same building, and if
the jury were satisfied that the plaintifi had the possession of
the upper rooms, that although the defendants entered the
lower rooms peaceably, and went up stairs under the circum-
stances stated by the witnesses, that did not deprive plaintift
of his possession ; that there was no evidence that the plain-
tiff was occupying as the mere servant of the trustees; and
that all the evidence on that point tended to show a lease, and
that it was for the jury to say whether it was a lease, and
whether it embraced the rooms where the trespass is alleged
to have taken place.

The Court further told the jury, that if they were not satis-
fied that there was a lease, yet if they found that the plaintift
had the control and management of the rooms ; that the fur-
niture in them was his property; that two of them were occu-
pied by his boarders, and that the others were locked and the
keys in his possession, and that these had also been occupied
by his boarders until a short time before, this would amount
to a possession in the plaintiff which would enable him to sus-.
tain this action.

His Honor charged also that the magistrate’s proceeding
was not a justification. Defendant’s counsel excepted to this
instruction.

Verdict for the plaintiff. Judgment and appeal.

Troy and Strange, for the plaintiff.
Banks and MeDugald, for the defendants.
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Barmie, J. It is admitted by the counsel for the defendants
that the proceedings on the inquisition for a forcible detainer,
were not, on account of certain defects apparent therein, any
justification for their act in turning the defendant out of the
rooms in the Floral College building. DBut they contend that,
in occupying those rooms, the plaintiff was the mere servant
of the trustees of I'loral College, under whose authority they
acted, and that, therefore, they had a right to expel him from
the rooms upon his refusal to leave them. The plaintiff in-
sisted that he had rented the steward’s hall, attached to the
College, and the upper rooms of the main College building
itself; and thathe had possession of them under his lease, which,
as he contended, had not expired when the wrong complained of
was committed by the defendants ; and that, at all events, even
if his lease had expired or did not embrace the rooms in
question, he was in the actual peaceable possession of them,
and that consequently the defendants were guilty of a trespass
in turning him out of them. Ilis Honor instructed the jury
that, in either view in which the plaintiff had presented his
case, he was entitled to recover, and the propriety of those in-
structions is brought before us upon the appeal of the de-
fendants.

The terms of the alleged lease are not very distinctly shown
by the testimony which is set forth in the bill of exceptions,
but that is not of much consequence in the determination of
the case, because his Ionor held that if the plaintitf had the
control and management of the rooms, and the furniture in
them was his property, and some of them were occupied by
his boarders, and others were logked, and the keys in
his possession, after having been recently occupicd by his
boarders, he had such possession of them as entitled him
to maintain the action against the defendants. In this opinion
of his Honor, it is assumed that the legal title of the College
buildings was in the trustees of the College, of whom the de-
fendants were a committee, and that they were in the actual
occupation, for College purposes, of the lower rooms: under
these circumstances, we cannot see how this case can be dis-
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tinguished from that of the State v. Curtis, 4 Dev. & Bat. 222.
That was a case where the proprietor of a school employed a
person named Pope, as a steward and servantin the establish-
ment, and assigned, for his lodging, rooms in a house sitnated
within the curtilage, but not connected with the dwelling
house of the proprietor by any common roof or covering, and
for which lodging rooms the steward paid norent. The Court
decided that the house occupied by the steward was not, in
law, Zis dwelling house, but was the dwelling house of the
proprietor of the school, and that no indictment would lie
against the proprietor for an entry and expulsion of the stew-
ard from such house, provided there was no injury to his per-
son, or other breach of the peace.

Now in the absence of any lease for the rooms in question
in this case, the plaintiff must have occupied them as the mere
servant or agent of the trustees, and he could not have any
possession distinet from theirs. He could not, therefore, main-
tain an action against them, or the defendants, as their commit-
tee, for removing his furniture from the rooms after a demand
and refusal to surrender them, provided they used no uune-
cessary violence in doing it. Ile certainly has no right to
complain of their breaking the doors of their own rooms.

The subject is fully discussed in the case to which we have
alluded, and we deem it unnecessary to repeat the reasons
given for the decision. See also State v. Pridgen, 8 Ire. Rep. 84.

Our conclusion, then, is that his Honor erred in the latter
part, at least, of the instructions which hLe gave the jury, and
for this there must be a wenire de novo.

Per Curram. ‘ Judgment reversed.

ALEXANDER WATSON ws. TRUSTEES OF FLORAL COLLEGE.

In inquisitions under the statutes of forcible entry and detainer, it is a general
rule to award writs of re-restitution upon quashing the proceedings, and the
courts, upon a motion for this purpose, will not suffer the merits of the cqniro-
versy to be examined into.
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But this writ is not demandable ex rigore juris, and where the case itself shows
that its issuing would work manifest ¢ppression and injustice, it will be refused.

Recorparr directed to certain justices of Robeson to bring
up the proceedings of an inquisition, under the statutes of for-
cible detainer. At aSpecial Term of Robeson Superior Court,
May, 1855, his Honor Judge Prrsox presiding, the matter
was bronght up for consideration.

Counsel of the plaintiff in the Superior Court moved to
quash the proceedings below, on account of irregularity ; which
motion was allowed, and the proceedings ordered to be quashed.

The same counsel moved for a writ of re-restitution for the
purpose of replacing the plaintiff (the defendant below,)in pos-
session of the College buildings: this motion was opposed by
the defendants’ counsel, but allowed by the court; from which
orders an appeal was taken by the defendants to this court.
The defendants’ counsel in this court withdrew their opposition
to the motion to guash, but insisted that the writ of re-restitu-
tion should not have been awarded. The facts upon which
the opinion of the court is based, sufficiently appear from the
opinion.

Strange and Troy, for plaintiff,
Banks and McDugald, for defendants.

Barree, J.  The present defendants, on the 3rd day of Jan-
uary, 1854, instituted proceedings, before a single magistrate,
against the present plaintiff for a forcible detainer of a build-
ing called “Steward’s hall” of Floral College, and on the 6th
day of the same month, an inquisition was taken in which the
jury found the defendant therein guilty of a forcible detainer,
as charged against him, and thereupon he was put out of, and
the present defendants put into, possession of the building in
question, under a writ for that purpose. IHe subsequently ap-
plied, by petition, to a Judge of the Superior Court for a writ
of Llecordars to have the proceeding removed to the Superior
Court of Law, for the County of Robeson, witha view to have
thém quashed for irregularity and illegality.
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In his petition, the present plaintiff stated that * on the 1st
day of January, A. D. 1853, he rented the said Steward’s hall
from the trustees of Floral College, and had continued in the
peaceable possession of the same until the 6th day of January,
A. D. 1854, when” certain of the trustees of said College vio-
lently, foreibly and unlawfully dispossessed him. The petition
then stated that the inquisition did not find that the present
defendants “ had either a fee simple, a free-hold, or a term for
years, or any estate in the premises” of which the petitioner
was dispossessed.

Upon the return of the writ of recordare, it appeared that
the ingnisition contained, among other facts proved, that the
present plaintiff had taken possession of the Steward’s hallin
question, under a lease for one year, commencing on the 1st
day of January, A. D. 1853, and ending on the 1st day of
January, A. D. 1854 ; and that after his said lease had expired,
he foreibly and unlawfully withheld the possession from the
present defendants; Dbut it did not set forth what estate the said
defendants had in the premises. Upon the cause coming on,
upon & motion to quash the proceedings, and thereupon to
award to the petitioner a writ of re-restitution, his Honor,
Judge Person, at a Special Term of the court, held in May
last, ordered the proceedings to be quashed, and that a writ of
re-restitntion should issue, {rom whicli orders the defendants
appealed.

The counsel for the defendants hLave, in this Court, aban-
doned their opposition to the motion for quashing the proceed-
ings before the magistrate. 1t is admitted that for the defects
in the inquisition of the jury, pointed out.in .the plaintift’s pe-
tition for a recordari, it cannot be sustained, Mitchell v. flem-
eng, 3 Ire. Rep. 123.  DBut they insist that the plaintiff is not
entitled to a writ of re-restitution, because it appears that the
plaintiff’ has not now, and had not, when e was turned out of
the Steward’s hall, any right to the possession thereof; that
the inquisition found expressly that he had a lease for one
year only, and that it had expired when he was evicted ; they
insist that he did not deny it in his petition, nor indeed show
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therein that he had anything more than a bare tenancy at suf-
ferance, and that the writ prayed for, is one, not of right, and,
therefore, ought not to be granted, where it is manifest that it
would be unjust and oppressive to the other party. In sup-
port of their position, the counsel have referred us to 1 Hawk.
Pl Cr., Bk. 1, ch. 28, sec. 64, in which it is said that “neither
can a defendant in any case whatsoever, ex rigore juris, de-
mand a restitution, either upon the quashing of the indictment,
or a verdict for him on a traverse thereof, &e.; for the power
of granting a restitution is vested in the King’s Bench only by
an equitable construction of the general words of the Statutes,
and is not expressly given by those Statutes, and is never
made use of by that Court, but when, upon consideration of
the whole circumstances of the case, the defendant shall ap-
pear to have some right to the tenements, the possession whereof
be lost by the restitution granted to the prosecutor.” See also
1 Russ. on Crimes, 293, and the cases cited by Mr. Hawkins as
authority for the extract which we have made from his work.
In opposition to the argument made for the defendants, the
plaintiff’s counsel contend, that when the proceedings on an
inquisition for a forcible entry and detainer, or for a forcible
detainer alone, have beeu quashed for irregularity, it follows,
as a matter of course, that the defendant therein must be re-
stored, by a writ of re-restitution, to the possession of the prem-
ises of which it is ascertained he has been illegally deprived;
and for this they cite the following cases as authority : fex v.
Jones, 1 Strange’s Rep. 474. The King v. Wilson, 3 Adol.
and Ell., 817, (30 Eng. C. L. Rep. 228-—238,) and Mitchell v.
Ileming, 3 Ire. Rep. 123.

The first of these cases is so very shortly reported, that all
we can learn from it is, that the conviction was quashed for a
mere technical error, and upon a motion for a writ of re-resti-
tution, it was suggested that the lease of the defendant had
expired during the litigation, and the court refused to enquire
into it, saying ¢ that they had no discretionary power in the
case, but were bound to award restitution on quashing the
conviction.” In Zhe King v. Wilson, the conviction by the
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magistrates was quashed on the most substantial grounds, one
of which was, that it did not appear that the defendant was
summoned, or had otherwise an opportunity to defend- him:
self’; and a subsequent inquisition by a jury was also set aside
as being founded and dependent upon the conviction. A writ
of re-restitution was prayed, and being opposed, the court said,
“on looking into the authorities, we find that the court has
been in the habit of awarding that, when it has quashed the
conviction for a forcible entry; otherwise the whole proceed-
ing here, would be nugatery ; and the practice is said to have
grown out of an equitable construction of the Statutes. It
has been said that the court will not do this unless the party
unlawfully dispossessed should appear to have title to the
premises; a most inconvenient enquiry upon aflidavit, and a
course fnll of danger to the public peace, as protecting the
execution of a lawful sentence.”

The case of Mitchell v. Ileming, decided in this state,
that the proceedings were quashed because the inquisition
was defective in not finding of what. estate, in the land, the
prosecutrix was seized or possessed. The motion to quash
was resisted, but that Leing done, the order for the writ of
re-restitution seems not to have been opposed, but to have
passed sub silentio. In that case, too, it appeared from the
proceedings that Mitchell, the person convicted, claimed to
have entered under a lease which, lie alleged, was unexpired
at the time of the inquisition.

From these cases, we are satisfied that the general rule has
been to grant the writ of re-restitution upon quashing the pro-
ceedings on a conviction under the statutes of forcible entry
and detainer; and that the court will not suffer the merits of
the controversy to be goue into and examined upon affidavits.
But we are equally satisfied, that the writ is not demandable,
ex regore juris. 'That it is not so demandable, follows as a
necessary consequence, from the cause and manner of its. ori-
gin. It is not given by the express words of the statutes, but
by an cquitable construction of them. Surely it is not a
principle of equity to do that, which will, in the particular
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case, be manifestly oppressive and unjust. Of such oppres-
sion and injustice a stronger instance, than the one we have
now under consideration, can hardly be imagined. The de-
fendants, as trustees of a literary Institution, had, as they al-
leged, leased the Steward’s hall to the plaintiff for one year
only, upon the expiration of which he refused to deliver up
the hall, detaining it unlawfully and by force. They, there-
upon, institute proceedings against him under the statute, for
a forcible detainer, and a verdict of guilty is rendered against
him by a jury. DBut the inquisition failed to set forth the
estate which the trustees had in the premises, which is the
only error of which he particularly complains. The plaintiff
applied for a writ of recordari for the purpose of having the
proceedings on the inquisition removed to the Superior Court
of Law, and there quashed for the defects above stated.  DBat,
in his petition, e does not deny the defendants’ allegation
that he had entered into the Steward’s hall, under a lcdse for
one year only, and that, at the time of his conviction, his lease
had expired. On the contrary, he states, merely, that he en-
tered under a lease, and was in the peaceable possession of
the premises until he was violently, forcibly and unlawfnlly
dispossessed, without giving him any notice to quit. Ile does
not say whether his lease was for years or at will; and yet he
now asks that the institution, of which the defendants have
charge, as trustees, shall be thrown into confusion by putting
him into possession of one of their buildings, to which, it is
apparent-to us, he has no right. There would be no equity in
such a course, and we cannot adopt it. The order for quash-
ing the proceedings, on the inquisition, must be affirmed, but
that, for awarding the writ of re-restitution, must be reversed
all which must be certified as the law directs. The plaintiff
must pay the costs of the appeal to this Court, as the judgment
has been reversed in part. See Sutterwhite v. Carson, 8 Ire.
Rep. 549. Harris v. Lee, 1 Jones’ Rep. 225.

Pzer Couriam. Judgment reversed.
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STATE TO USE OF JACOB SHUSTER AND WIFE MIRANDA vs. E.
. PERKINS, et al.

The plea of former judgment contains an averment that it is for the same cause
of action, and between the same parties: a judgment, therefore, against one of
several obligors, to a joint and several bond, is no bar io an action against other
obligors on the same bond, and not evena har in favor of the one against whom
a former judgment was rendered, if he join in a plea with those not formerly
sued.

- Acrron of pEBr on a guardian Lond, tried before his Honor
Judge Persox, at the Spring Term, 1855, of Pasquotank Sua-
perior Court. ‘

The plaintiff declared against E. II. Perkins, N. 8. Perkins,
and J, 1I. Pool, adin’r. of Wilson, on the official bond of Per-
kins, the guardian, which is in the asual form, and assigned as
breaches thereof] the tailure and neglect of Perkins to improve
and maintain in repair his ward’s lands, and suffering the same
witlr the buildings thereon, to fall into decay and dilapidation.

The defendants pleaded, * conditions performed and not
broken—former judgment—accord and satisfaction.”

The defendant, to sustain his plea of former judgment,
showed a record of the County Court of Pasquotank, setting
forth a suit, &e., as follows, viz: “State to use of M. Taft, jr.
Guardian, against Edmund H. Perking—Debt. Report made
and conflrmed and judg’t. accordingly for $1330 16, with int.
on 81053 88, from Sept. 1847, and on 8277 28, from Jan’y.
1848, if not then paid. Clerk allowed $30 for report. Iach
party to pay one-half cost of report. “Sept. 20,’47. Receiv-
ed from L. I Perkins paywment in full for this judgment. .
B. Creecy.”

This testimony was objected to by pl'tff. but received by his
Honor. Plaintiff excepted.

Plaintiff offered to show that the damages now songht to be
recovered were not included in the report and judgment there-
upon, set out in the transcript. This evidence was objected
to and ruled out by the Court. Xxception by plaintiff.

The Court having intimated an opinion that the plea of former
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judgment was a bar to the present suit, and that the action
could not be sustained, the plaintiff submitted to a non-suit,
and appealed.

Smith, for plaintiff.
Pool, for defendant.

Prarsow, J. The plea of “former judgment” contains an
averment, that it was for the same cause of action and between
the same parties. The judgment relied on to support the plea
in this case, assuming it to be for the same cause of action, is
against Perkins alone; so the averment, that it was between
the same parties, is not proven.

A‘]udwment against one of the obligors,in a joint and seve-
ral bond, is no bar to an action against another obligor, and
the obligee is at liberty to go on and take judgments against
all of the obligors.

Perliaps the defendant, Perkins, might have supported a
several plea of “former judgmnent” against him; but here, the
plea is joint, and the former judgment was not between the
same parties.

¢« Accord _and satisfaction’ differs from the plea of
“foriner judgment” in this: the one avers a former judg-
ment, between the same parties for the same cause of action,
and relies on that fact as an estoppel of record; the other
avers a judgment for the same cause of action, and that the
judgment has been fully paid off and discharged, whereby
the cause of action has been catinguished without reference
to the parties.

Whether upon the trial of the issne, taken upon the plea of
“gccord and satisfaction,” the plaintiff was not at hbext) to
show that the cause of action, or breach assigned in the former
suit, was for monies received, whereas the breach, now assigned,
was for negelect on the part of the guardian to keep the plan-
tation of the ward in repair, we are not now at liberty to de-
cide; because as there was error in regard to the first point,
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the plaintiff is, on that ground, entitled to a wenire de novo,
and a decision of the second is not called for.

Prr Curiam. Judgment reversed.

JOSIAH COWLES, ADM’R. vs THOMAS ROWLAND.

Where one of two administrators covenants that a certain slave ‘belongs to him,
and that the sole right of the said slave is in him as the administrator of A,”
it is no breach of the covenant that the tiile of the slave is in the two ad-
ministrators.

‘Where an administrator of an estate, in order to get possession of the assets,
makes a covenant with one found in possession of a slave, that the slave is his
as administrator, in a suit on this covenant, the next of kin of the intestate are
not liable for any part of the costs, and are not, on that account, disqualified
to testify in his behalf, as they were in no wise liable for breaches of his per-
sonal covenant.

Acrtion of covenaxt, tried before his Ilunor Judge Dick, at
the Spring Terin, 1855, of Forsyth Superior Court.

The plaintiff’ declared on the following covenant: ¢ State of
North Carolina, Surry County, August 2nd, 1842. " This is to
certify that I, Thomas Rowland, did find in the possession of
Philip Holecomb a negro woman by the name of Mary, form-
erly the property of Mary Rowland, dec’d., and the said ne-
gro Mary now belongsto him: and the sole right of said Mary
is in himn as administrator of Mary Rowland, dec’d., and no
other person; and if the said right proves not to be so, the
said Thomas Rowland agrees to deliver the said negro Mary
and increase, to the said Holcomb, or his order, or pay the value
of said negro to the said Holcomb, his heirs or assigns: the
above given under my hand and seal, this the day and date
above written.

(Signed) Tromas RowrLAND, [SEAL.]
his

Witness, Wm. X Mony.

mark.
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The plaintiff assigned the following breaches:

1st. That thie sole title was not in the covenantor, for that
there was a co-administrator with the defendant on the estate
of Mary Rowland, who had a joint interest with the defendant,
to wit, on Thomas Rowland, Sen’r.

and. That at the fime of the exccution of this covenant,
the title was in the plaintiff’s intestate, Philip Holcomb.

3rd. That some time after the defendant got possession of
the slave Mary, she was taken oat of his possession, by the
children of Edith Mann, and that one or more law-suits were
commeneced, and, after several years’ litigation, were compro-
mised by the parties, the slave and her offspring sold, and
the money arising from the sale, divided between the parties
to the suit.

To estalflish the first breach, plaintiff introduced proof of
letters of administration by the County Court of Montgomery
County, to. Thomas Rowland, Sen’r., and that he was alive at
the date of the covenant, living in the State of Tennessee.

On the second breachy, the plaintiff readin evidence a deed
of conveyance, made Ly Mary Rowland, on 29th of June,
1839, to her daughter Edith Maun, for the slave in question;
also a deed for the same from lier to her son, Rowland Mann,
dated 11th of November, 1841 ; also, a deed for the same, from
him to Philip Ifolcomb, dated 14th of November, 1841.

On the third breach assigned, the plaintiff offered evidence
of suits, brought by defendant against some of the children of
Ldith Mann, who asserted title to the slaves, which were com-
promised by the parties, the slaves sold, and that the money
was divided between the parties,

The defendant offered testimony to show that the deed from
Mary Rowland to Idith Manu, for the want of mental capa-
city in the bargainor, was void.

The defendant further offered in evidence a deed for the
same slave, from Edith Mann, to himselt and Thomas Rowland,
Sen’r., administrators of Mary Rowland, dated 4th of March,
1840, releasing to them all her right in the slave in question.

There was evidence, also, that Thomas Rowland, Sen’r., de-
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fendant’s co-administrator, lived in the State of Teunessee
when these letters were taken out, had resided there ever since,
and had never interfered in the management of the property
of Mrs. Rowlaud.

Much testimony was offered by both partics as to the men-
tal capacity of Mary Rowland.

«On the part of the plaintiff it was alleged that the deed
from Edith Mann to the defendant and Thomas Rowtand, Sen’r.,
wag void, becaunse the said Edith did not know the contents of
the decd when she signed it, and evidence to that etleet was
heard.

Among the witnesses offered by the defendant, were two.of
the grand-sons of Mary Rowland, whose father was dead, and
who were interested in the estate of Mary Rowland. These
witnesses exceuted releases to the defendant. The plaintiff
still objected, as they were liable for costs, but they were ad-
mitted ; for this plaintiff excepted,

The Court charged the jury, that their first inquiry was as
to the validity of the instrument cxecuted by Mary Rowland
to Edith Mann j and if they should believe that Mrs. Rowland
had not capacity to make a valid instrument, they should find
for the defendant as the title to the slave still remained in her
and passed to her representatives, so that, in that case, there
would be no breach.

But if they should find that Mary Rowland had capacity to
make the instrument, then the next enquiry would be, as to
the deed made by Edith Mann to the administrators ; and as to
this, his Honor charged, that, if Isdith Mann did not know the
contents of the paper, or that she was imposed on by false
representations, and exccuted one paper, when she thonght she
was execating another, they should find for the plaintiff, and
give him damages for the value of the slaves in controversy ;
otherwise they should find for the defendant.

The Court further charged the jury that the point of enqguiry
between the parties was this: at the date of the covenant, on
the 2nd of August, 1842, was the title to the slave in question,
in the personal representatives of Mary Rowland, deceased ?
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If it was, there was no breach, although at that time the eo-
administrator of defendant wasliving. Nor wasthere a breach
of the covenant although the defendant compromised his suits
with the children of Edith Mann. Plaintiff’s counsel excepted
to this charge.

Verdict for defendant. Judgment and appeal.

Gilmer and Miller, for the plaintiff.
Morehead, for the defendant.

Prarsow, J. There is no error. We concur in the view
taken of the case by his Ionor, and believe the several points
made, were correctly decided for the reasons given by him.

In regard to the question of evidence, the witnesses were,
in no event, liable for any part of the costs. The action was
against the detendant individually, upon a covenant made by
him, after the death of the intestate; so, the witnesses had no
such “direct legal and certain interest” as rendered them in-
competent.

Pur Curiam. Judgment affirmed.

DOE ON DEM. OF WILLIAM GAUSLE vs. CHURCHILL PERKINS.

A marked line of another tract, which can be established by its memorials when
called for in a conveyance, must be run to, disregarding distance: but where
such memorials cannot be established and there is no sufficient proof to estab-
lish it, the fact, that in the original survey, the sarveyor run to a given point
near the plautation fence of the tract named, is no reason why course and dis-
tance shall be disregarded, and that point again recognised.

Acrion of mizorMENT, tried before his Ilonor Judge Barey,
at the last Term of Brunswick Superior Court.

The controversy in this case turns upon the following de-
geription in a deed, dated 23rd of February, 1819, from James
Cheers, to the lessor of the plaintiff, viz: *“ Beginning at a
light-wood tree” (which is established at A in the diagram,)
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“ running North 2 degrees West 172 poles to a pine,” (estab-
lished at B,) “thence West 300 poles to a stake ‘in Bogey’s
branch,” (established at C,) “thence South across the swamp
to the mouth of Bull-branch 175 poles to William Gause’s
line to a stake; thence East 300 poles to the beginning.”

[DiaGgram.]

c B
:\m
E } D Bogy Branch.
o
g
G A
El/om

l Gause’s House.
i —

The lessor of the plaintiff called one Zhomas F. Gause, who
stated that he was one of the chain-carriers when the original
survey of the Cheers tract was made: William Gause was
living on a tract of land near E: that there was a house npon
the land surrounded by a field, which was fenced in, and that
William Gause owned no other land in that neighborhood;
that when the surveyor was making his survey, he ran from
C across the swamp to the mouth of Bull-branch D, then up
Bull-branch, about a south course, to a point a little west of
the field in which William Gaunse was then living, in a line
with the fence which ran on the north side of the field at the
edge of a pond, where he planted a stake, E. Ie further
proved that he was with John Phelps, the surveyor, when he
made the survey in this case, and pointed out to him where the
fence, on the north side of the Gause field, stood at the time
of the original survey, and they found there were some traces
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of the old fence, and where he placed a stake. On cross ex-
amination, he stated that there are not now, and were not then,
any known or marked lines or corners on the tract on which
William Gause lived in 1818.

John Phelps, the surveyor, was then introduced: le stated
he made the survey in the case, and made the plat annexed:
that, after running across the swamp to D, he ran to the point
showed him by the witness Gause, where he sald he had placed
a stake, not far from a pond: that the witness Gause pointed
out where the old feuce had been, and he saw sowe traces of
it still remaining: he said that the point to which he ran,
which is at E on the diagram, is on a line with the old fence.
e further stated, that he eaw no marked trees or corners of
the tract where Wm. Gause lived ; that the distance called for
in the deed, from D, gave out 170 poles short of E, terminating
about G ; that the conrse from that point to the bowmnmn at
A, is eabt, whereas the conrse from If to A is north of east.

Ilis Honor charged the jury that, as the witness for the
plaintiff could not point out the Wm. Gause line in locating
the grant to Cheers, they must stop at the point where the dis-
tance gave out, .ﬂthoucrh a witness stated where the line was
actually run at the thne of the original survey, and where he
planted a stake as a corner thereof. Plaintifl excepted.

Verdict for the defendant.  Judgment and appeal.

Strange, for plaintiff,
No counsel for defendant.

Nasm, C. J. The controversy in this case, turns entirely
upon the termination of the third line of the conveyance from
Cheers to the plaintiff. The call in that deed for the third line,
is “thence south, across the swamp to the mouth of Bull-
branch, one hundred and seventy-five poles, to William Gause’s
line,” The eclosing line is, then east three hundred poles to
the beginning. The second line of the Cheers deed and Bull-
branch, for the purposes of this case, are ascertained, and the
question is, where is the terminus of the third line?—is it
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where the distance, called for in the deed, gives out, or isthe
line to be continued to the letter I in the diagram? The dis-
tance gives out where that line leaves Dull-branch, and to go
to E extends it one hundred and seventy poles further than the
call of the deed. The plaintiff insists he is entitled to go to
E, because William Gause lived in a field designated in the
plot, and had a fence around it.

It was in evidence, by the surveyor, that when he ran this
third line, Thomas I. Gause, who was one of the chain-car-
riers when the Cheers tract was originally surveyed, pointed
out the terminns at the letter E, and also the place where an
old fence stood, enclosing the field where William Gause lived.
The surveyor further testified that there was no marked line
of William Gause to be found, either in running trom the
point where the distance gave out, or from the latter to X,
nor was there any line marked from I to the beginning. He
further stated that, in running from the point where the call
of the deed gave out, the course to the beginning was due
east as called for, but that, in running from I, the course to
get home was north-east,

Upon the point, as to the termiinus of the third line, his
Honor instructed the jury ¢ that, as the witnesses conld not
point out the Willilam Gause line, in locating the grant to
James Cheers, they must stop at the point at which the dis-
tance gave out, although the witness stated where the line was
actually run at the time the original survey was made, and
where the stake was planted.” In this opinion we concur.

Very few subjects have occupied more of the time of our
Courts, or been more carefully examined than that of bound-
ary. Connected with the possession of the most valuable por-
tion of property, the establishment of fixed principles, where-
by disputes concerning the ownership of land might be, in part,
governed and controlled, became at an early day, in the settle-
ment of the country, a matter of great importance. In the
administration of justice on this subject, our Courts were com-
pelled, in many instances, to depart from the rules of the com-
mon law, and to build up a system suited to the situation of
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the country. Among these rules or principles are the follow-
ing : Natural objects of a permanent kind, called for in a grant
or deed, will control both course and distance, v. Beat-
tie, 1 Hayw. 376. Where a junior grant or deed calls for a
line of an elder grant or deed, the line shall be extended to
it, regardless of the distance or course, provided the lines be
sufficiently established, Cherry v. Slade, 3 Murph. 82. DButif
they were not marked, then the call should be disregarded and
the course and distance pursued, Carson v. Burnett, 1 Dev. &
Bat. 516, Leed v. Shenck, 2 Dev. 415. The terminus of a line
must be either the distance called for in the conveyance, or
some permanent monument, which will endure for years, the
establishment of which was cotemporaneous with the execu-
tion of the deed. A stake is not such a monument, and evi-
dence of its being made and fixed at the time the land was sur-
veyed, is not admissible to control the course and distance, 3
Dev. 63, Shenck v. Reed. The distance called for in a deed,
must govern, unless there be some other description, less liable
to mistake, to govern it, Aissam v. Gaylord, Busbee 116.
These are some of the rules or principles governing questions
of boundary. The deed from Gause to the plaintiff calls for
no natural object as a boundary after passing Bull-branch ;
the third line, the terminus of which is the point in dispute,
calls for a course and distance to Gause’s line to a stake.
Here there is something which, if it existed, would control the
course and distance, but it is not shown that that line ever ex-
isted. Thomas F. Gause, a chain-carrier, in locating and sur-
veying the Cheers grant, states that the line was actually run
from Bull-branch to the point designated in the diagram, and
that at that time William Gause was living in the field where
the stake was planted, but he does not say that a single tree
was marked, and the surveyor states that he discovered no
lines either on the line, after leaving Bull-branch, or in run-
ning from E to the beginning; he further states that he ran
the line from Bull-branch to the spot, at which the other wit-
ness stated was the place where the stake was planted in the
original survey. If thatline had been marked, in the original
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gurvey, it would have controlled the course and distance, pro-
vided the line of Gause, which was called for as its terminus,
could have been established :—but in the absence of any natu-
ral boundary, or marked line in the establishment of the Gause
line, there is nothing to control the course and distance. DBus
there is another consideration, the call for the fourth, or home
line is, from the termination of the third line, east to the begin-
ning ; the surveyor states that running from the point where
the distance gave out, to the beginning, answers to the call in
the grant, while running from E the course is north-east.
There ismo evidence that William Gause owned any land
above the east line.
There is no error, and the judgment is affirmed.

Per Curiam. Judgment affirmed.

DAVID RAY, ADM'R. vs. JOHN IVOR McMILLAN.

A promise to endorse a note held on a third person, which had been sold to tha
promisee at less than the sum called for in its face, is founded on an usurious
consideration, and, therefore, cannot be enforced.

Turs was an action of sssutmpsir for the breach of a contract,
tried before his Honor Judge Bamey, at the Spring Term,
1855, of -Cumberland Superior Court.

The contract alleged in the plaintiff’s declaration was, that
the defendant had agreed with plaintiff’s intestate to endorse-
a note made payable to him, (the defendant,) six months after
8th of August, 1848, by John 8. Pearson, for the sum of $540,
and on demand had refused to do so. It is admitted by the
counsel that John S. Pearson was in good credit in 1848, but
died insolvent in April, 1849.

A letter from the defendant to the plaintiff’s intestate, dated
5th of September, 1848, was adduced in evidence, the body of
which requests the person to whom it is addressed (Mr. Fuller’s
agent,) to send him & sum of money by the next mail, but does
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not state on what account the money was to be sent, to which
letter there is the following postscrept :

“N. B. I forgot, as I was in such haste when I sent you
the note, to endorse or transfer it, but will do so at any time;
let not that be any objection to it at this time.” (Signed by the
defendant.)

The defense relied on by the defendant was, that the agree-
ment alleged by the plaintiff, was usurions and void, and to
establish that position, he read the following lotter from plain-
tiff’s intestate (I'uller,) to the defendant, dated 31st May, 1849:

“Yours is at hand, and contents noted. I herewith hand a
statement as I understood the matter:

Note on Campbell, due 6th of January, 1847, $100

Int. 2 years and 5 mo’s. 14 50
114 50
dis’ct. off of note, 15 per cent. 1717

FU7 23

The note of $500, of which you speak as being due 1st De-
cember next, would be at a discount of 16%: say $417 cash
for it: your endorscment in each case -would be required. It
is true as to the Pearson note, but that did not have a long
time to run, and Dcarson being here made some difference,
although it s not yet paid: yet at that time it was looked
upon as good when due: besides money at this time is better
than it was then 3 I am buying paper at 20 per ct. here, tho’
not in as large smins as 8500”7 (Signed by plaintifl’s intestate.)

His llonor charged the jury that, if Fuller took the note
from the defendant, at an amount less than the sum named in
the face thercof, then-the promise on the part of the defendant,
to endorse the same was void, because founded on an usurious
consideration, and plaintiff could not recover.

The plaintiff’s counsel asked the Court to charge the jury
that “there was no evidence of any usurious consideration,”
but his Ilonor refused so to charge, and instructed them that
there was some evidence to that effect. Tlaintiff excepted.

Verdict for the defendant. Judgment and appeal.
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Winslow, for plaintiff.
Shepherd, for defendant.

Barrie, J. We concur in the opinion of the presiding
Judge upon all the points made in the Court below. If the
transaction was, as the defendant alleges, that the plaintiff’s
intestate took Pearson’s note at a discount, then the contract
made by the defendant to endorse it, was, as between him and
the intestate, founded upon an usurious consideration. The
note bore interest from its date, and the taking it at any dis-
count, made it a loan between the parties at a rate of interest
greater than that which the statute allows. This is fully estab-
lished by the case of Collier v. Neville, 3 Dev. Rep. 30. DBut
the plaintiff’s counsel contends that a centract, though for a
lfoan at a greater rate of interest than six per cent. is not usu-
rious unless there be a corrupt intent to violate the law, which
is a question of fact to be submitted to the jury, and which,
theretore, it is error for the Judge to decide, ana for this he
relies upon the case of Herr v. Davidson, 18 Ire. Rep. 454.

It is true that when the excess of interest may have been
taken, because of a mistake in a matter of fact, as, for in-
stance, upon an crroneous calculation, there the testimony
must be submitted to a jury, for them to find how the fact was—
whether there was, in truth, a mistake or a usurious taking
by design. This, and nothing more, was the decision in Kerr
v. Davidson. Buat where the contract is for the discount of a
bill or note, at a rate exceeding that.fixed upon by the statate,
it is of itsclf, aud in law, an usurious loan.

The difference between the two cases is thus expressed in
the case of (ollier v. Newville. “It is said, non constat, that
these parties knew the endorsers were bound thereby, without
which there was no corruption. It is to be taken they knew
it, and that the endorsement expresses their contract until the
contrary, as a mistake in the writing, or the like, be shown.
If a person misconstrue the statute or the law, he must abide
by his error. If he mistake the fact, as the amount reserved,
he may show it. But here, there was no attempt to show even
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a misapprehension of the liability created by the endorse-
ment.” So, in the case now before us, there was no attempt
to show any mistake in fact.

But the plaintiff’s counsel contends that there was no evi-
dence to prove an usurious discount. In that we think he is
mistaken. The letter from the plaintiff’s intestate to the de-
fendant, which form a part of the statement of the case, affords
more than a mere conjecture that the Pearson note was taken
at a discount. It was manifestly written in reply to one from
the defendant, relative to the terms upon which the plaintiff’s
intestate would buy certain notes which the defendant wished
to dispose of. The terms stated were not so favorable as those
upon which the Pearson note had been bought, and the reason
assigned was, that the latter had not so long a time to run as
the $500 note spoken of, and that the maker resided in the
same town with the intestate ; with this additional reason, that
“money at this-time is. better than it was then.,” The jury
were, in our opinion, fully justified in finding, from this testi-
mony, that the Pearson note was taken at a discount, and any
disconnt was, as between the parties, greater than the law
allowed.

Supposing that the contract for the endorsement was founded
upon au usurious consideration, as between the parties, the
plaintifi’s counsel still contends that it was not usurious as be-
tween the intestate and Pearson, the maker of the note, and
that he had a right to insist on its performance to enable him
to sue the maker in his own name. It is truc that if the en-
dorsement had been made, the case of Collier v. Veville shows
that the maker could not have availed himself of the defense
of the usury committed by the endorser and endorsee. It
does not follow from this, however, that the plaintiff can sus-
tain an action for damages for the non-performance of the
contract. To allow him to do so, would not only violate the
maxim that ex turpi contractu non oritur actio, but enable him
to recover in this way what he could not have recovered in a
suit on the endorsement, had one been made. It is certainly
going far enough to hold, as was done in the case referred to,
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that an endorsee, claiming through an usurious endorsement
may ste the maker and recover the full amount of the note.
No authority has been cited to show that an action of any kind
can be sustained against the party to the illegal contract, and
we do not feel at liberty to set the first precedent.

Prr Curiam. Judgment affirmed.

JAMES MAYO v»s. WM, H. WHITSON AND ABNER PEARCE.

Upon a question, before a court of record, whether its own minuies, of a former
tern, shall be amended so as to set forth zruly its own trausactions, it is not
bound by the erdinary rules of evidence, but may resort to any proof that is
satisfactory to it.

An ex parte affidavit, in such a case, therefore, tauken before a justice of the
peace, is not improper.

In a question, whether a court shall enter, nunc pro tune, an order made at a
former term (but not then entered) the propriety of such former order cannot
be enquired into in this Court.

Turs was an aprrAr from the Superior Conrt of Orange, from
a judgment of his Honor Judge Dicx, at the last term of that
court, affirming an order of the County Court of Orange to
amend a former order of that court.

The applicants for this amendument are free persons of color.
They had been-the slaves of Major Absolom Tatow, but sup-
posing they were duly emancipated by his will, and by the ac-
tion of the court at I'eb. term, 1803, ot that county, they have,
ever since that time, acted as free persons, and have been taken
and accepted as such, in the community where these trans-
actions occurred.

Not long before the date of this application, it was discov-
ered that no order for the emancipation of the slaves, men-
tioned in the will, had been entered on the minutes, or on any
other record of Orange county ; and several of the descen-
dants of these persons were seized as slaves by the assignees
of the next of kin of Absolom Tatom.
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Thereupon, the plaintiff filed his petition and gave notice to
Pearce and Whitson, and the next of kin and legatees of Abso-
lom Tatom, that he would apply at the May Term, 1854, of
Orange County Court, for an amendment of the record, nunc
pro tunc, so as that it should set forth, at Iebruary Term,
1803, the deeree cmancipating George, Cate, Sally and her
child, young George, and Jack, slaves directed to be emanci-
pated and sct free, by the last will and testament of the said
Absolom Tatom. Upon a motion in court to make the amend-
ment of the minutes of February Term, 1803, the following
affidavit of Duncan Cameron was offered in the case, and op-
posced by the defendants.

“Statement made by Duncan Cameron, of the city of Raleigh,
this 26 of Scptember, 1851,

“ Aftiant saith that hie wrote the will of Major Tatom in the
city of Raleigh, in the month of December, 1802, he said Ta-
tom Dbeing, at that time, a member of the General Assembly,
and having died at or about the close of the session.

“ Afliant was aware, from irequent conversations with said
Tatora in his life thne, of his intention to emancipate his slaves
by his will; and accordingly, by his will, as will be seen by
reference thereto, he directed said slaves to be emancipated
for meritorious services, rendered to him.

“The said will was adwitted to probate at February Term,
1803, of Orange County Court; and the executors, therein
named, qualified thereto: and at the same term, or at some
subsequent term, soon thereafter, the exccntors united in an
application to the county court to emancipate said slaves ; the
court sanctioned the application, and ordered the said slaves
to be emancipated. This affiant drew up the decree emanci-
pating said slaves, and handed it (to) John Taylor, then Clerk
of the said court, and directed it {0 be entered on the minutes,
as a record of said court.

“ Affiant always supposed such entry was made, as'it ought
to have been. The said negroes were thereafter, and always
have been, recognized as free persons, and have acted as such
in the community ever since. Affiant, who was one of the
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executors, never regarded them as assets and was never called
upon to account for them as such.
“ Test—dJ. H. Bryan. Dux. Camrron.”

The following probate was affixed to the same:
« State of North Carolina,
Wake Couuty. } On this, 10th day of October,

1851, Duncan Cameron came before the undersigned, a justice
of the peace, in and for the county aforesaid, and made oath
that the matter contained in the foregoing aflidavit, is trie,
according to the best of his recollection (and) belief.

“Subscribed and sworn to before me, day and year above
mentioned. C. B. Roor, J. P.?

To which is added the certificate of the clerk of Walke Coun-
ty Court, with the seal of office, that (. BB. fPoot was a justice
of the peace of that county.

The will of Absolom Tatom was also put into the case as
evidence, of which, the following extract only is material to
the question: “I give and bequeath to my friends, John
Hogg, Catlett Campbell, David Ray, William Kirkland and
Dancan Cameron, my negroes, George, Cate, Sally and her
child, with their future increase, young George, and Jack, to
them, their heirs, executors and administrators, in trust and in
confidence, that they will use their best endeavors to procure
them to be emancipated and set free, for meritorious services
rendered ine.”

Samuel Goodwin, John Hogg, Catlett Campbell and Duncan
Cameron were appointed executors. The will was duly proven
at February sessions, 1803, of the county court.

At the May Term, 1854, aforesaid, upon proof of the facts
recited in the same, the following Order was made and enter-
ed on the minutes of the county court of Orange, viz:

“1In the matter of George, Cate, Sally and her child, young
George, and Jack, claiming to be free negroes, formerly the
slaves of Absolom Tatom, deceased—on motion, and on the
afidavit of Dancan Cameron, deceased, herewith filed, and
upon the admission that the aforesaid negroes and their de-
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scendants have always been reputed free negroes, and have
always acted as such, since the decree of emancipation men-
tioned in said afiidavit, until the capture of James Mayo, in
1853, one of the descendants of the said slaves, who institated
suit therefor, which is now 'pending in the Superior Court of
Orange, and that the estate of said Tatom was settled by suit
in Equity, commencing in 1816, and ending in 1825, without
any clain on account of said slaves, and it appearing that
Catlett Campbell, Duncan Cameron and Samuel Goodwin,
qualified at IFebruary Term, 1303, and that John logg, re-
maining executor, qualified at May Term, 1803 : It is ordered
and adjudged by the Comt, that the records of this Court, at
May Term, 1808, be amended by the entry, nune pro tunc, of
the decree for the'liberation of said slaves, which will appear
on reference to the record of that term.”

Paul Cameron, the surviving executor of Absolom Tatom,
appeared in court and assented to this amendment.

IFrom this order of the county court of Orange, an appeal
was taken to the superior court of that county, and the case
heard de novo, when the foregoing will of Major Tatom, with
the certificate of probate, and ofqualiﬁcation of the executors,
was adduced in cvidence. The foregoing aflidavit was also
produced, authenticated as before stated, and moreover, in the
superior court, proven by J. 71 Bryan, the sabséribing wit-
ness thereto: this afidavit was objected to by the defendints’
counsel, but admitted by the comrt; for which the defendants
excepted. The plaintiffs also showed that the negroes in
qhestion, ever since the year 1803, were taken and accepted
as free persons in the county of Orange, where they resided.
The record of the suit for the settlement of Major Tatom’s
estate, the material portion of which is recited in the order of
the county court, appealed from, was also put in as evidence.

No demand was ever made of the-exccutors for these ne-
groes, nor in any way were they treated as assets of the estate.

The defendants showed that they had assignments of their
rights in these negroes from the next of kin of Absolom Tatom.

Upon consideration of the case, his Honor was of opinion
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that the record of the county court ought to be amended, as
ordered and directed by the said county court, and that a writ
of procedendo issue to that court.

Appeal, by defendants, to the Supreme Court.

Norwood, Grakam and Bryan, for plaintiffs.
Winston, Senr., and Bailey, for defendants.

Nasi, C. J.  In thecase of Pillipse and others v. Higdon,
Busb. 880, the doctrine of amendment of records, was fully
examined by this Court. It is an important subject of prac-
tice ; questions of the kind occurring upon almost every cir-
cuit of the superior courts. With a view to settle, as well as
they can be, the questions arising in practice upon the subject,
and to furnish the profession, with what was considered by
this Court, the true principles upon which amendments of
records are to be regulated, the doctrine was carefully consid-
ered. The opinion filed, divided the subject into three classes.
The second announces the power of a court to amend its
records after a suit determined, and is in the following words:
“ Every court of record has ample power, after a suift is deter-
mined, to amend its own records, that is, the journal or memo-

_rial of its own proceedings, kept by the court or its clerk, by
inserting what is omitted, or striking out what may have been
erroneously inserted ; for every court of record is entrusted
with the very responsible duty of keeping it faithfully and
making it speak the truth, as it imports absolute verity, and
cannot be collaterally called in question; and the record, so
amended, stands as if it never had been defective.” Under
this class, the present application ranges itself.

The petition alleges, that the late Major Tatom, of Orange
county, by his last will, directed his slaves to be emancipated
by his executors, of whom the late Duncan Cameron was one :
That at the May term, 1803, of Orange county court, the ex-
ecutors brought into court the will of the testator, which was
then duly admitted to probate, and made application to the
court to liherate said slaves, which was granted, and the ex-
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ccutor, Mr. Cameron, then drew up the decree of emancipation
and handed it to the then clerk, John Taylor, and directed it
to be entered on the minutes of said court, as a record thereof.
It then states that upon an examination of the records of that
term, it is discovered that the clerk neglected, or omitted to
make any entry upon his minutes, of the proceedings; and
the object of his petition is to have the records of the I'ebru-
ruary term, 1803, of Orange county court, amended, so that
the proceeding of that court, on the application for the eman-
cipation, may be entered on it, nunc pro func.

To show the fact of the order or decree for emancipation,
the examination or affidavit of the late Duncan Cameron, taken
before a justice of the peace, was offered in evidence on the
part of the plaintiff. Its reception was objected to. The ob-
jection was overruled, and the aflidavit was heard.

‘When the object of the petition is considered, it will at once
be seen, that the testimony was competent. It is the duty of
the court to see that their records speak the truth, and their
general power to do so is not questioned. The court, in dis-
charging its duty in this particular, may hear any testimony
which is calculated to satisfy its judgment. It is not deciding
a question of property between litigating parties, but one
touching the correctness of its officer, in the performance of
his clerical duties. It wasinguiring whether its records speak
the truth? Whether its order has been obeyed ¢ It is enti-
tled to draw evidence from any pure source. Mr. Cameron
was dead, and of all men, living or dead, he was the most
likely to know the truth. Ile was one of the executors of
Major Tatom, and the counsel who conducted the business in
court, and if the facts had been engraved in adamant, they
would not have been in a firmer grasp than in his memory.
‘Where could the court have looked to find testimony more
satisfactory? It would have been at liberty to receive his
declaration or statement of what had been done. Most fortu-
nate for the ends of justice was it, that his valuable life was

spared until this controversy arose. Ilis affidavit was properly
received.
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But it is further objected, that at the time it is alleged that
this order of the county court ¢f Orange was made, slaves
could be emancipated only fop meritorious serviees, rendered
to the owner, and there is nothmv to show the county court
that such services had been rendex\ed.

The first answer to this snggestion is, that we are not now
sitting in judgment apon the action of that court in making
the order of emancipation, bnt whether they did make it?
If they did, the parties interested have a right to have the or-
der spread upon the records of the term when it was made.
If we are to look, however, behind the order itself, we think
there was testimony, in the will of Major Tatom, to authorize
the declaration that the slaves had performed meritorious ser-
vices to him. Of this fact, cases might occur, in which the
master alone could testify ; as in passing a solitary wood, the
servant may have saved his master’s life, either from an assas-
sin, or from drowning, and no one else present. Many such
instances might be supposed. DBut I see no reason, in law,
why the court should not hear the master, when asking to con-
fer a favor upon a favorite slave, when he was thereby strip-
ping. himself of valuable interests.

It has been further arguned, that every amendment supposes
something to be amended, and something to amend by ; that
the petition is, in substance, not to amend, but to make a record.
This idea is founded in mistake. The petition is not to amend
the record of the order to emancipate, but to amend the records
of the I'eb. term, 1803, of Orange county court, by now caus-
ing to be put upon it, that which was, at that time, ordered by
the court, but omitted by the clerk. It is true, the court must
now have something to amend by, and they have it in the
stdtement of Mr. Cameron, and the length of time, during
which, the community, in whose midst the slaves of Major
Tatom have lived, has received and counted them as free.
The court has it in the additional fact, that fourteen years after
the death of Major Tatom, a bill was filed by his next of kin,
against the executors, for a settlement of the estate, and in no
part of the proceedings were the negroes claimed as a part of
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the estate, nor was any account asked for as to them or their
hires. All this is strong eviflence that the order of emancipa-
tion was made at the time alleged.

It is further urged that the coust will not allow an amend-
ment of a record to the injury of third persons, who have ac-
quired an interest under it, The principle is misapplied here.
The court is not called on to amend any process whatever, but
to amend its own records, 8o as to make them show the truth.
The record so amended can work no greater injury to any one
than would arise if the order had been committed to the records
at the time it was made, for it must speak as of that time.

The question we are now considering is one of great impor-
tance to every man. Every citizen is interested in the princi-
ple, that the records of these courts of justice should import
absolute verity. The security of property, and much of the
peace of society depend npon it. As it is but the evidence of
what has been transacted by the court, it should show the
truth npon its face. To do this, the court must see that nothing
is put upon it not ordered by it, and nothing omitted, which
they have ordered.

An old act of the General Assembly directed that uwpon the
opening of court each morning, the record or minutes of the pre-
ceeding day’s transactions, should beread by the clerk in open
court. If this practice had been observed on this occasion,
much trouble and expense would have been spared.

Finally, it is said that too Jong a time has elapsed, since the
neglect occurred, to remedy it now ; the petitioner ought to
have applied sooner. I know of no.rule which the court lays
down in such a case as this, as to any lapse of time. Itisto
be recollected, that to have the records amended, so as to set
forth the truth, is a matter of right in him who is interested
in having it done, and a matter of duty in the court, when
sufficient evidence is laid before it; and the lapse of time is
in no way important, further than it increases the difficulty of
procuring adequate testimony.

Neither can any laches attach to the delay in the filing of
this petition. Mr. Cameron states that he was not apprised of
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the omission of the clerk t¢ make the necessary entries, until
the setting up of the claim by these defendants.

No case can be presented, more emphatically exhibiting
the necessity of the rule of law we are examining, than the
one now before us. An aged man without children, or any
descendants of such, is about to descend to the grave. Ie-
tween him and lis slaves exists a tie which is unknown to the
master and the hireling: on the one hand, the proud con-
sciousness of power and protection, and on the other, the con-
sciousness of humble submission and gratitude for kindness,
which, in sicknesss and in health, has known no wavering.
This tie is about to be sundered ; no creditor claims them j the
aged man looking around him, asks himself, “then, whose shall
these be ?” e does what he can to confer upon them the
boon they hold most dear! MHalf a century passes away ; for
that time, the slaves and their descendants have enjoyed their
freedom ; at length it is discovered that the records are silent
on the subject ; immmediately, the Dbirds of prey are upon the
wing, and they are seized as slaves, and the demand is made
upon them to prove their frecdom. It would indeed be a re-
proach to the law, if there was no way in whieh it could correct
the evil, growing, in a measure, out of its negligence.

Prr Curian. The judgment of the Superior Court is
affirmed.

DOE ON DEM. OF KENNETH B. MURCHISON wvs. JOUN McLEOD.

The contents of a paper writing cannot be proved by parol, unless notice has been
given to the adverse party, who has it in possession, to produce it on trial.

This rule is not varied by the fact that the paper writing in question, is a will
which was proven and recorded according to law, but the Tecord - destroyed by
the burning of the court house where it was deposited.

LsrervExt, tried before his Honor Judge Bamey, at the last
Term of Moore Superior Court.



240 IN THE SUPREME COURT.

Murchison vs. McLeod.

The plaintiff’s lessor claimed as a purchaser at a sheriff’s
sale under a judgment and execution against one Neil Me-
Leod. In order to show that the defendant claimed under
Neil McLeod, he called the clerk of Montgomery county court
to prove the contents of the will of said Neil, and the following
facts were relied on as a foundation for that evidence: A will
was made by Neil McLeod in 1841, and duly proved and re-
gistered in the clerk’s office of Montgomery county : in 1843,
the court house of that county was destroyed by fire, and all
the records and papers were then consumed. The plaintiff
proved that the defendant, in 1841, had this will in possession,
and the clerk, who was a witness, stated, that his impression
was after the will was proven he gave it to the defend-
ant; the proof of the will by parol evidence was objected to;
the objection sustained by the court and the evidence exclud-
ed. Plaintiff excepted. Verdict for the defendant. Judg-
ment and appeal.

Wenston, Sen’r., for the plaintiff.
Helly, for the defendant.

Nasn, C. J. The secondary evidence was properly reject-
ed by the court. The evidence, to let it in, was not sufticient.
The plaintiff claimed title as a purchaser, at the sale made by
the sheriff of Moore county, under an execution against Neil
Mel.eod, but was nnable, or did not produce, what was con-
sidered the neeessary evidence to authorise the sale of the pre-
mises in question.

The defendant claimed that he went into possession as the
heir of Neil McLeod ; the evidence showed he was illegitimate
and could claim nothing as heir. On the part of the plaintiff
it was alleged, that Neil McLeod did not die intestate, but
that he left a will, which had been admitted to probate in
the county court of Montgomery, and that by that will the
premises were devised to the defendant, and that therefore he
was estopped to deny the title of the testator. Ie then offer-
ed evidence to show that the records of Montgomery county
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had been burnt, with the court house. It was further proved,
that after the destruction of the records of Montgomery county,
the will was in the possession of the defendant, and it was
alleged, that by it, the land in queston was devised to him.
This secondary evidence was rejected by the court, and we
entirely concur in the opinion,

The will having been traced to the possession of the defend-
ant, it was the duty of the plaintiff’ to have given him notice
to produce it on the trial; without such notice, the secondary
evidence was not admissible. The rule is well established and
of familiar use. Mr. Phillips, in his valuable treatize on evi-
dence, vol. 1, page 409, says; in general, one party has not
the means of compelling the other party to produce any wri-
tings in his possession, however necessary they may be for the
prosecution of his suit; for no man, in a court of common law,
can be compelled to furnish evidence to his adversary. To
let in the secondary evidence, the opposite party in possession
must be regularly notified to produce the original writing re-
quired. If he refuse to produce i, as he may, the other party,
who has done all in his power to supply the best evidence,
will be allowed to go into evidence of an inferior kind, and
may read an examined copy, or give parol evidence of its con-
tents. This rule as to notice, does not apply to cases where the
action is for the paper, or where the action itself is notice, ex-
cept cases provided for by our act, Rev. Stat. ch. 31, sec. 86.
Here the action itself was not notice to the defendant to pro-
duce the will, and the secondary evidence was properly re-

jected.

Per Curiam. Judgment affirmed.

STATE vs. RICHARD L. BORDEAUX.

Where one who is not on friendly terms with the owner of a dwelling house,
comes there, armed with a gun, a revolver and a knife, and immediately after
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entering, uses violent and threatening language, (the owner being present,) and
on being forcibly ejected by an inmate of the house, again comes to the outer
door and forees it open, against the owner, who is struggling to keep it closed,
he is guilty of a forcible trespass, although the owner may not have forbid him,
in terms, from entering.

Inprorment for a foreible trespass, tried before his Honor,
Judge Bamey, on the last circuit, at New Hanover.

The defendant and Daniel Bordeaux were not on friendly
terms. The defendant came to the dwelling house of Daniel
Bordeaux in a wagon or carriage, with a-shot gun in the car-
riage, and a five barrel revolver about his person, each barrel
being loaded. e left his carriage at the gate, with the gun
in it, and as he proceeded to the house he met J. W. Wag-
staff, who went with defendant into the house. The door, at
which they first entered, opened into the sitting room : Daniel,
the proprietor of the house, was at home, but had gone into
an adjoining room where his family were, when the defend-
ant entered. The defendant was much intoxicated, and said
ke would kill or be killed—that -he had as lief die as live.
He took hold of Wagstaff' and pushed him as far as the front
door: Wagstaff then pushed defendant out of the door and
fastened it. Daniel Bordeaux, about this time, came into the
sitting room ; and opening the front door a little, to lock after
the defendant, the latter violently pushed the door back against
bim and entered the room a second time, he (Daniel) oppos-
ing hisentrance. As to this part of the case, Danicl Dordeaus,
the witness, stated he had not forbidden the defendant to enter,
nor made any objections to it; but he would have done so, if
he had not been a relation of his own and of his wife: still, he
said, he had entered the house with force and against his will.

After getting near the fire place, on this second entry, Dan-
iel seized a piece of wood and was in the act of striking, when
the defendant put his hand on his pistol : Wagstaff' canght his
arm, at that moment, and took the pistol and a knife from him
without any difficulty.

Daniel then laid aside the piece of wood which he had in
his band, and fell upon the defendant with his fists and beat
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him quite severely. The defendant then went off threatening
to return with a double barrelled gun.

The witness, Wagstaff, after describing the facts as above
stated, gave it as his opinion, on a cross examination, that the
second entry of the defendant was peaceable.

The Court charged the jury that if, at the time he entered
the room a second time, the defendant supposed that he had
the consent of the owner to enter, (as he had not forbidden his
entry before, nor had he ordered him out of his house,) and
pushed the door back with force, as he entered, although it
struck against the person of the owner, he would not be guilty
of a forcible trespass: but if he went there with an evil de-
sign, for the purpose of doing mischief, knowing at the time
he entered, or having good reason to believe, that his entry
would be against the will of the owner, and pushed the door
open by force and violence, and this was done against the will
of the owner, he would be guilty, although the owner did not
forbid his entry. Exception by defendant. Verdict of guilty.
Judgment. Appeal to Supreme Court.

Attorney General for State.
No counsel for defendant.

Barrie J. The testimony given on the trial, fully justi-
fied the charge of his Ilonor to the jury, and we can discover
nothing in it, of which the defendant has a right to complain.
The unfriendly feelings which had previonsly existed between
him and the owner of the lhouse, his rude behavior when he
first entered, to say nothing of his being armed with deadly
weapons, and the violent manner in which he entered the
second time; clearly made out a case of forcible trespass. It
was not necessary that the owner shounld, in words, have for-
bidden the entry, if his acts were sufficient, as we think they
were, to indicate to the defendant that his entry was resisted.
The opinion of the witness, Wagstaff, expressed upon his cross
examination, that pushing open a door and rushing into a
house, was a peaceable entry, cannot alter the law upon the
subject.
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The question, whether the entry, in the manner in which it
was made, was against the will of the owner, was left to the
jury as favorably for the defendant as the law allowed, and he
must abide their verdict. The case is quite as strong as that
of the State v. Toliver, 5 Ire. Rep. 452, which was held to be
a forcible trespass.

There is no error in the record, and this will be certified as
the law directs, to the end that the superior court of the county
of New Ilanover may proceed to pronounce judgment upon
the defendant.

Prr Curian. Judgment affirmed.

DOE ON DEM. OF JOHN BAKER vs. ANGUS McDONALD.

From thirty years actual possession of land according to known metes and bound-
aries, the law presumes, not only a graut, but every thing else that is neces-
sary to complete the title.

Where neither of the proprietors of two interfering tracts of land, has actual pos-
session of the part common to both titles, the law adjudges the right to him
that has the elder.

Acrion of kreormext, tried before his Ionor Judge Bamey,
on the last circnit at Moore Superior Court.

Tiie plaintiff introduced a grant from the State, dated in
1767, for the land in question, and a regular snccession of con-
veyances for the same, down to the year 1785, On 27th of
duly, in that year, (1785) it was sold by the sheriff of Cum-
berland county, as the property of one Angus McDonald, and
purchased by one IFarquhar Cawpbell, who took a sherift’s
deed, but no judgment and execution was produced or proven
to authorisc the sheriff’s sale.

The lessor of the plaintift’ then regularly deduced title from
Farqular Campbell to himself for the land contained in the
sheriff’s deed, and in the demise in the declaration, by a suc-
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cession of mesne conveyances, and proved possession accom-
panying them, from that time till the present.

The defendant procecded to show a grant, dated in the year
1787, for a tract of land, a part of which lapped on the land
above described, (for which lappage this suit is brought) and
showed a chain of title for the tract from Stephens, the grantee,
to himself, of which these successive claimants had had pos-
session of some part, from that date to the present, but no per-
son had possession of the part common to both deeds, until the
entry by the defendant, for which this suit was brought.

The defendant insisted that whether his title was good or
not, the plaintiff could not recover in this suit, for that he
had shown the title granted in 1767, to be in Angus McDon-
ald, and had not shown it out of Lim, and prayed his 1lonor
to instruct the jury that according to the case presented in the
evidence, the title of Angus McDonald was still in him, or if
lie be dead, in his heirs, and that therefore the plaintift counld
not recover. .

The Counrt charged the jury thatif the land, covered by the
courses in the plaintiff’s declaration, and claimed by him, was
granted in the year 1767, and if they believed it had Dbeen in
the continued possession of the plaintiff, and those through
whom he claims, thirty, forty, or fifty years, under color of
title, the original grantee and his heirs had lost their right of
entry, and the plaintiff would be entitled to recover. The
defendant excepted. Verdict for the plaintiff. Judgment
and appeal.

Helly and Strange, for the plaintiff.
No counsel for the defendant.

Nasm, C. J.  No error has been shown to exist in the charge
of his Honor. The plaintiff claims under a grant issued in
1767, and by regular deeds down to 1785 from the grantce
and those claiming under him: in that year one Scroggins,
sheriff of Cumberland county, sold the land in controversy, as
the property of ene Angus McDonald, who was then the owner,
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(but no judgment and execution were shown) and Farquhar
Campbell became the purchaser and received a deed from the
sheritl, and immediately took possession. A regular train of
conveyances from him to the lessor of the plaintiff was shown,
and possession was continued from 1783, by Campbell and
those claiming under him, to the time of bringing this action.

The defendant claimed under a grant from the State, dated
in 1789. These two grants interlapped, neither the lessor of
the plaintiff, nor the defendant was ever in the actual posses-
sion of the part so covered by the two grants, until the posses-
sion taken by the défendant just before the action was com-
menced, althongh each was in the actual possession of other
parts of the land covered by their respective grants.

The presiding Judge instructed the jury, that if the land
covered by the demise, and claimed by the lessor, was granted
in 1767, and if they believed it had been in the continued
possession of the plaintiff, and those throngh whom he claim-
ed, thirty, forty, or fifty years, under color of title, then the
original grantee and all those claiming under him, had lost
their right of entry, and the plaintiff would be entitled to re-
cover.

A long course of decisions in this Court has established the
doctrine, that from thirty years continuous possession of land,
the law presumes, not only a grant, but every thing else that
is necessary to complete the title. Wallace v. Maxwell, 10
Ire. Rep. 110; Reed v. Earnlait, ibid 516, and others.

The question before the Court was, whether the lessor of
the plaintiff had such a title to the land in question as would
enable him to maintain the action ?

It was admitted that the grant of 1767, covered the tract of
land claimed by the lessor of the plaintiff, including the lap-
page, and if the title was not in him, it was in the grantee or
in his heirs. DBut says his Honor, if the lessor of the plaintiff
and those under whom he claims, have been in the continuous
possession for thirty, forty or fifty years, the title cannot be in
the grantee or in any one claiming under him, for they have
lost their right of entry, and the lessor of the plaintiff by his
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long continuous possession has acquired the title; because
the law will presume from such possession every thing neces-
sary to perfect his title: this is the substance of the charge.
The plaintiff having title to the land covered by the grant of
1767, that title drew to it the possession, until the detfendant,
by taking actual possession of the lappage, gave him a right
to bring this action.

Per Crrisa Judgment afirmed.

STATE vs. JACOB JOHNSON.

A mere grudge or malice, in its general sense, is not sufficient to bring a case
within the rule laid down in Madison Jolnson's case, 1 Ire. Rep. 354 (refer-
ring the motive to antecedent malice rather than an immediate provocation ;)
to have that effect, there must be a particular and definite inlent to kill : as
if the weapon, with which the party intends to kil is shown, or the time and
place are fixed on, and the party goes to the place ai the time, for the purpose
of meeting his adversary with an intent to kill him. These facts create a pre-
sumption of malice till rebutted by the accused.

But where A bears malice against B, and they meet by accident, and upon a
quarrel, B assaults A with a grubbing hoe, and thereupon A shoots B with a
pistol, the rule of referring the motive to the previous malice will not apply.

Inviersext for murder, tried before his onor Judge Dar-
LEY, on the last Spring circuit at Camberland Superior Court.

The prisoner was indicted for the murder of one Jacob
Stewart.

Jacob Willcams, a witness for the State,deposed that the neigh-
bors had assembled at the Liouse of one Daniel Stone, to assist
him in log-rolling and grubbing: -that the prisoner came to the
new ground, where they were at work, and spoke to the crowd:
a little before sunset the deceased started home accompanied
by the witness: they proceeded about eighty yards and stop-
ped, when the prisoner came up: witness turned back in the
direction of Stone’s house, and when he had proceeded about
forty yards, heard the deceased and prisoner quarrelling.  Pri-
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soner cursed the deceased, and told him if he would come two
steps, he wounld do something, which the witness did not un-
derstand : deceased replied, “if that is all yon want you can
have it,” and advanced about that distance, when the prisoner
leaned back or gave back a little, and he heard the pistol fire:
deceased raised his grubbing hoe and said, “you have killed
me and I will kill you.” The prisoner fled, and the deceased
pursued him some eight or ten steps and threw the grubbing
hoe after him, but did not hit him: the deceased then camc
towards the company and said, “I am killed, I have got it in
my breast, and he did it.” Some of the company called to
Johnson and told him to stop, when he did so and came back :
the deceased, in this time had fallen, and died in about fifteen
minutes after the discharge of the pistol : witness said, when
the quarrel began, he turned back, and had got within thirty
yards, at the time the pistol was fired. Ile further swore, that
about a week before this oeeurrence, he was at the house of the
deceased, and there met with the prisoner: they remained
till after night, when the deceased told the prisoner he counld
not stay there that night, for that he had the chicken pox and
might give it to his children: deceased opened the door and
told him to go, whereupon, prisoner went out. After getting
into the piazza, he eursed the deceased, and told him if he
would come out he would kill him: deceased did not go out
and prisoner went off. On cross examination he said when
prisoner told deceased, if he would come back, &e.,” he was
about 8 or 10 feet from the prisoner, and deceased advanced
“ pretty peart,” with his grabbing hoe in his left hand: that
the hoe was not raised higher than a man’s knees : the pistol
fired as he was advancing, and the bullet struck just above
the left pap: said that there was ill blood between him (the
witness) and the prisoner.

Daniel Stone, another witness for the State, testified that
he was about sixty yards off when the pistol fired : did not
see the prisoner raise the hoe, but immediately after the pistol
fired, saw him raise it: prisoner fled, and deceased pursued
him some eight or ten steps and threw the hoe at him: de-
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ceased then walked a few steps and fell down. The prisoner
had run off a short distance, but upon being informed that he
had killed Stewart, returned to where deceased was lying.
This was not more than five minutes after the firing of the
pistol. Stewart died in about fifieen minutes after the wound
was given. On cross examination, said, that at his hiouse that
evening, the two appeared friendly. He saw no evidence of
hostility whatever. The wife of the witness washed for the
prisoner: both this witness and the other (Williams) were
brothers-in-law to the deceased.

Nuncy Spence saw the prisoner on the morning of the day
of the coonflict, he then had two pistols and a bowie knife:
she asked him what he intended to do with them, and he an-
swered that he intended to kill somebody.

Cyntliw Stewart, widow of the deceased, stated that the
prisoner came to their house on the evening betore the homi-
cide, enguiring for the deceased : she told him where lie was,
(only a quarter of a mile off)) prisoner said he was going to
Daniel Stone’s any Low, and would see him. Prisoner said
Le wanted to see deceased and another man, and know what
they were mad with him about : said he wanted to talk friend-
ly. Prisoner then showed Ler a bowie knife, which from cu-
riosity she requested to see.  She asked him what he had such
a knife for?  Said he would like to give the old man two or
three cuts with it. Said lLe would cut if they would rush on
hini. Witness remonstrated with prisoner about carrying
arms : prisoner listened to her and then got up, remarking
that “ when he was young they tried to keep him down, and
couldn’t, and now before they should, he would shoot and
hang.” Prisoner sat cating potatoes with the witness: sceui-
ed friendly : was not at all excited, and witness had no appre-
hensions that prisoner would do mischief to her husband or
any one else; if she had thought so, she would have gone to
Stone’s and warned him.

Elilw Stone, (for the defendant,) swore that he was sixty or
seventy yards off when he heard the parties quarrelling ; they
were both angry; witness advanced towards them, and when
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within about twenty yards of them, he stumbled and looked
down to the ground, instantly, he heard the report of the pis-
tol; hie looked up and deceased was in two or three feet of the
defendant ; saw him raise his grubbing hoe; heard the excla-
mation, you have killed me. States about the flight and pur-
suit and the casting of the hoe. This witness being further
questioned as to the conduct of the parties at the beginning of
contest, said that *“ when he stumbled the deceased and pri-
soner were eight or ten feet apart, that when he raised lis
eyes from the ground, and heard the report of the pistol, de-
ceased was in two or three feet of the prisoner raising his hoe,
that it was the deceased who advanced, for the prisoner had
not changed his position. After a few minutes prisoner came
up to where the dececased was lying and made an observation
which was ruled ont of the evidence.

Mary Anne Stone, wife of Daniel Stone, (for the defeudant,)
stated that when the prisoner came, ie went into the house
and enquired for a shirt, whicli she was to have washed for
Lim, but it not being ready, he said he wonld wait for it that
night; that he wanted to go to a party next day. Witness
also stated that she saw prisoner and deceased together that
evening and they appeared friendly, she had no reason to sup-
pose there was ill blood between then.

Fiizabeth Stone, (for defendant,) stated that she passed by
the parties when they were standing in the path, seventy or
eighty yards from the house, and she heard prisoner say to
deceased, “Jacob, T want & word with you,” which was spo-
ken in a kind and friendly manner: she passed on and before
she had proceeded far, heard the report of a pistol : she saw
the two together at the “spell” that evening, and they appear-
ed to her as friendly as most persons.

Larry Swith, (for defendant) stated that he was in the jail
when the prisoner was brought there; that the same day, or
the next, hie saw a bruise on prisoner’s arm abont two or three
inches wide, and of a blueish purple color.

Upon the above evidence, the prisoner’s counsel asked the
Court to charge the jury, that if they believed the deceased
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was rushing on the prisoner with his grubbing hoe in such a
position, as to induce the prisoner to believe that he would be
immediately stricken with that weapon, and if the onset was
so sudden and fierce that the prisoner could not fly without
endangering his life, then that he was guilty of nothing, but
it was a killing in self defense.

Secondly : that if the deceased rushed upon the prisoner
with his grubbing hoe in such a position, as to induce the pri-
soner to believe that he would be iinmediately stricken, and
the prisouer could have made his escape, and did not, but
drew and shot the deceased, it would be but manslaughter.

Iis IIonor declined giving the instrnction asked for, but
charged “that if they believed the prisoner boré malice to-
wards the deceased, and there was no reconciliation between
them, (and this was on the prisoner to show) then,although
the deceased might have given what, under other circuinstan-
ces would have been a legal provocation, as if he had assanlt-
ed prisoner with the hoe, or had actually struck him with it,
it would be murder if the prisoner killed him: for the law
would refer the killing to the malice and not to the provoca-
tion.” Prisoner’s counsel excepted to this charge. Verdict,
guilty of murder. Judgment and appeal.

Attorney General, for State.
Banks and Kelly, for defendant.

Prarsox, J. The Judge charged—*if the jury believed the
prisoner bore malice towards the deceased, and there was no
reconciliation between them, (and this lies on the prisoner to
show,) then, although the deccased might have given, what,
under other circumstances, wounld have been a legal provoca-
tion—as if he had assaulted the prisoner with the hoe or had
actually stricken him with {dt—it would be murder: for the law
would refer the killing to the malice, and not to the provo-
cation.”

To this the prisoner excepts. There is error. Ilis Ilonor,
no doubt, gave these instructions upon what he conceived to
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be the principle settled by State v. Madison Johnson, 1 Ired.
354. We have heard that the decision in Madison Johnson’s
case was not concurred in, by the profession. If it is supposed
to have established and settled, as a general prineiple, the doc-
trine laid down by his Honor, the disapproval of the profession
is not at all to be wondered at. But in point of fact the de-
cision in that case does not announce or settle any such gen-
eral principle. Owing to the very wide range taken by the
judges in delivering their opinions, and because both opinions
are very long, it is rendered difficult to determine what gene-
ral principle is announced and scttled ; in fact, the circum-
stances under which any homicide is committed, are so nume-
rous, and the details, in any one instance, differ so much from
those attending any other case that has occurred, or that will
Lereafter occur, as to make it impossible to lay down any
general rule or principle in regard to it. TFor this reason, the
law does not attempt to trammel the action of the jury by any
artificial or general rule, and it is left to their good sense to
say, from the evidence, whether the act of killing was done
because of the present provocation, or because of a deliberate
intent to kill, previously formed, and then and there carried
into effect, the provocation being a mere circumstance collate-
ral to this wicked intent, which the prisoner would have car-
ried into effect any how, or being a mere pretext, sought for
as a cover to the wicked intent, previously formed and then
acted on.

In Madison Joknson’s case, a witness swore that at dinner
time of the day on which the homicide was committed, the
prisoner said, « he had bought powder and shot and intended
to kill a man that night betfore the bell rang, and showed the
pistol.”  Ile did, sith the pistol, kill a man that night before
the bell rang, (9 o’clock.) The judge, in the court below,
charged, if the jury were satisficd that the deceased was the
object of this threat, and the prisoner went to the shop with
the intention to provoke a quarrel with the deceased, in order
to gratify his avowed vengeance, the killing was murder,
notwithstanding the prowosation offered at the time. The
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charge was approved by this Court. Gasrox, J., in conclud-
ing his opinion, says, “In the case before us there is one thing
which we can pronounce with certainty: If the prisoner did
2o to the place where he killed the deceased, with intent to
kill ham, (so the jury have found, and so, in our opinion, they
were warranted to find,) there was no evidence, however slight,
showing or tending to show, that this intention was abandoned
before the act was done.”

The principle settled by this decision, if the subject matter
be susceptible of any principle, is this: it A says he will kill
B, with a weapon which he then las, before a certain time,
and the jury are satisfied, that in pursuance of this intent to
kill, A goes to a place where he expects to meet I, and there
kills himn with the weapon, at the time named in his previous
threat, the killing is murder, notwithstanding B gave to X a
legal provocation just before the killing, unless A offers some
evidence, showing or tending to show, that he had abandoned
his intention to kill. The point about which the judges differ,
is whether there is or is not a presumption, in the absence of
any evidence except the provocation, that the intent to kill
had been abandoned ?

There can be no sort of question as to the correctness of the
principle thus stated : in fact, it wounld suggest itself to the
good sense of every juror without any instraction from the pre-
siding Judge. DBut this is altogether a different principle, from
that Iaid down by his Ionor in the case before us, viz: “if A
bears malice towards B, and they meet by accident, and npon
a quarrel, B assanlts A with a grabbing hoe, and actually
strikes him with it, and thereupon A shoots I3 with a pistol,
the killing is murder, because the law-refers it to the pircrious
malice, and not to the present provocation, unless A can prove
that there had been a reconciliation.”

A mere “grudge,” or malice, in its general sense, is not
suflicient to bring a case within the principle acted on in Aed-
ison Jolnson's case s there must be a particulur and definits
intent to kill—as it the weapon with which the party intends
to kill is shown, or the time and place are fixed on, and the
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party goes to the place, at the time, for the purpose of meeting
his adversary and with an intention to kill him; so that the
provocation is a mere collateral circumstance, and the intent
to kill existed before and indepeundently of it.

For this error in the charge of his Honor, the prisoner is
entitled to a vendre de novo.

We express no opinion in regard to the alleged repugnancy
in the two counts, because we take it for granted the objection
will be removed by sending a new bill.

Per Corraar Judgment reversed.

PETER REEVES vs. JOSEPH S. BELL, ADM'R.

Under the act of 1789, an administrator, who has made advertisement for credi-
tors to present their claims within two years, but who has not taken refunding
bonds from the next of kin, on paying the surplus to them, is not protected
against the action of a ereditor, brought after such advertisement and payment
over.

Whether a surety, who pays a debt (not due by specialty) after the action of the
creditor is burred by the Act of 1715, can maintain an action against a co-
surety for contribution. Quere?

AcTIoN oX THE cask in assampsit, submitted to his ITonor,
Judge Carvwery, at the Spring Term, 1855, of Pitt Superior
Court, upon the following case agreed, viz:

“ Whitchard, with John Bell and Peter Reeves as sureties,
gave his bond to Ianrahan, in 1843, for $200, on which Whit-
chard paid the accruing interest until January, 1852, when he
became insolvent. The plaintiff, by compulsion, paid to Han-
ralian the whole bond on the 1st of January, 1853, and having
given noticed to the defendant, the administrator of his co-
surety, bronght this action for contribution.

John Bell, the co-surety, died intestate, in the year 1848;
and the defendant, having duly qualified as his administrator,
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at I'ebruary term of Pitt county court, advertised for ereditors
to present their c¢laims.

It is agreed, that before the plaintiff made this payment to
Ilanrahan, defendant had settled the estate of Bell, and paid
over the residue to the next of kin, having advertised as above
stated ; but e took frown them no refunding bond.

It was agreed, that if the couart should be of opinion that
the defendant was protected by the statute of limitations,
jndgment of nonsuit should be entered ; but that if the court
should be of a different opinion, judgment should be rendered
for the plaintiff’ for $100 and costs.

Upon consideration of the case, his Honor, being of opin-
ion with the plaintiff, rendered a judgment for him, accord-
ing to the case agreed ; from which the defendant appealed,

Attorney General, for plaintiff.
No counsel for defendant.

Prarsox, J. It is an interesting question, whether a snrety
who pays a debt (not due by specialty) after the action of the
creditor is barred by the Act of 1713, can maintain an action
against a co-surety for contribution? On the one hand, the
cause of action, on the part of the surety, does not accrue
until he pays the debt, and he may say, the statute did not
begin to run as against him, until his cause of action accrued :
Onu the other, the co-surety may say, the caunse of action of the
creditor having acerued when the debt fell due, whicl is more
than three years before yon commenced your action, the cred-
itor was barred by the statute, and you were under no obliga-
tion, and of course had no right to pay the debt and thereby
subject me to the payment of one half: your payment was
not made at my instance and request, so you canunot charge
me as for money paid to my use. The facts in the case do not
present this question, and we are not at liberty to give our
opinion in regard to it.

This case turns upon the construction of the et of 1789
Executors and administrators are required to make advertise-
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ment for creditors to present their claims within two years;
and at the expiration of two years, executors and administra-
tors are required to pay over the surplus, after deducting the
necessary charges, and the amount of debts paid within two
years after administration granted, to the legatees or next of
kin, taking a refunding bond, payable to the State, for *the
use and advantage” of the creditors of the deceased, to be
proceeded on by sci. fu. &e.  And it is further provided, that
it a creditor shall fail, within two years after administration
granted, to bring an action against the executor or adminis-
trator, who has made advertisement as required, the action of
such creditor shall be barred. If the action of the original
creditor was barred, we are inclined to the opinion, that a
surety, who afterwards pays the debt, can stand in no better
sitnation ; so the question is, was the action of the original
creditor barred ? :

The administrator had made advertisement as required by
taw, but he had neglected to take the refunding bonds as re-
quired by law ; could he, if sued by the original creditor,
have barred the action, on the ground that it was not com-
menced within two years after administration granted, without
an averment that he had taken vefunding bonds?  We think
this averment necessary in order to bar the action,

For the ease of cxecutors and administrators and for the
convenience of legatees and distributees, the former are re-
quired to pay legacies and distributive shares, at the end of
two years, taking refunding bonds ¢ for the use and advantage
of the creditors” who may not have been paid. And execn-
tors and administrators, provided they have made advertise-
ment, may bar the action of all creditors who have neglected
to sne within two years.

These several enactments, according to well established rules
of construction, are all to be taken together, and the amount
of it is, that an execntor or administrator, may, after two years,
bar the action against himself] provided he has made adver-
tisement, and has taken a refunding bond “for the use and
advantage of the creditors,” so that he may say, here is :
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bond payable to the State, upon which you may recover your
debt. I was required by law to take it for your “use and ad-
vantage,” and thereby relieved myself from all further liability.

For the sake of illustration, take the case of a debt due Ly
specialty : there is no general statute of limitations; the execu-
tor or administrator .cannot protect himself, except by the pre-
sumption of payment, or by the act of 1784, (called the seven
years bar:) the creditor sues after the two years; it is ad-
mitted that he cannot maintain his action against the executor
or administrator, provided advertisement has been made and
refunding bonds have been taken as required by law; but
most assuredly, the specialty creditor does not forfeit his debt
by neglecting to sue within two years after administration
granted ; and the meaning of the act of 1780, is simply to
enable the executor or admninistrator to “ ward off ” the action
against himself, provided he has taken the proper step to pro-
vide the ereditor with an action upon the refunding bond.

We fully concur with his Honor, who decided the case be-
lIow, as to the construction of the Act of 1789.

Per Curisar, Judgment, affirmed.

STATE vs. JOSEPH T. WILLIAMS.

The maxim ¢ falsum in uno, falswm in omnibus,” is, in a common law trial, to be
applied by the jury according to their own judgment for the ascertainment of
the truth, and is not a rule of law in virtne of which the Judge may withdraw
the evidence from their consideration, or direct thewmn to disregard it altogether.

Barrie, J. Where a witness has wilfully perjured himself in the oath taken on
the trial then in progress; in any one particular, the Court should instruct the
jury, as a rule of law, that his whole testimony should be disregurded.

Ixprormext for MurDER, tried before his Ilonor Judge Dick,
at the Spring Term, 1855, of Person Superior Court.

On the trial, a witness by the name of Jordan Motly, hav-
ing been examined on behalf of the prosecutiom, was asked,
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upon his cross examination, whether he had made as full a
disclosure to the grand jury (before whom he had been sworn)
as he had done on this trial? Ile answered that he had net:
that some of the acts and declarations of the prisoner, he had
never disclosed heretofore, except to the State’s counsel : that
Lis motive for making this suppression was to favor the pri-
soner: that in certain communications, which had passed be-
tween them, the prisoner had appealed to him, and said a full
disclosure would go hard with him, and he had promised the
prisoner not to testify against him, any further than he was
compelled: that in pursuance of this promise, he proposed to
the grand jury, on hig examination before them, that he would
answer such guestions as they might think proper to ask him;
to which they acceded: so far as he was interrogated, he stated
before that body every thing truly ;. but as to the things that
had been added in his present statement, he was not guestion-
ed, and so he avoided giving them in evidence.

The prisoner’s counsel called on the Court to instruct the
jury, that as the witness stood convicted, by his own confes-
sion of a perjury, in wilfully suppressing the truth before the
grand jury, they should not take his evidence into considera-
tion in making up their verdict.

Ilis Honor declined giving the instruction, as asked; but
told them that “the objection taken, went to the credibility of
the witness, and they were at liberty to take into considera-
tion his evidence,in connection with the other evidence and to
say what it was worth.”

To which the defendant’s counsel excepted. Verdict of
guilty. Judgment and appeal.

Attorney General, for the State.
Morchead and Ailler, for defendant.

Pearson, J. The instruction was asked for upon the au-
thority of State v. Jim, 1 Dev. 509. Conceding that perjury
is committed, as well by the corrupt suppression of truth, as
by the snggestion of falsehood, and that the matter snppressed
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by the witness before the grand jury was material, the ques-
tion is presented, does the decision in that case settle, as a rule
of evidence in the Comwmon Law Courts, the doctrine contend-
ed for by the prisoner’s counsel ?

This question has been fully discussed: we have had the
aid of two arguments at this term, for it so happened that the
same point was made in State v. Alfred Woodly. (See next
case.) There, the examination of the principal witness on the
part of the State; taken in writing by the committing magis-
trate, varied from his testimony before the jury, and his llonor,
Judge Prrsox, held that if the jury were satisfied that any
material part of lis testimony, given before them, was cor-
ruptly false, the whole mnust be rejected : but that if perjury
was committed upon his examination before the magistrate,
“the rule” did not apply, and the evidence was to be weighed
by the jury.

The Attorney General insisted that this was the proper limit
of the rule, and that it had no application unless a false oath
was taken before the jury who were trying tlie issue. Ile ad-
mitted this distinction was not taken in J/im’s case—there the
variance was between the testimony given to the jury who
were trying the issue, and that given toa jury on a former
trial ; but he contended that without this distinction, trials
would become so complicated as to render it impossible to
reach the merits, and cases would turn, not upon the question
of guilt, but upon the conflict of testimony. He snggested as
a furthér ground in support of the distinction, when the false
oath is taken before the trial, there is locus penitentic, and rea-
son to suppose, more or less probable in proportion to the in-
terval of time between the two oaths, that the witness has re-
formed and become a better man: whereas there is no room
for reformation when the false oath is taken presently—before
the jury who are trying the issue.

The first ground may have some force as an objection to the
rule itself; but it has no tendency to fix the limit of the rule,
because it rests entirely upon the degree of inconvenience,
which, having no limit of its own, can make none for the rule.
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The second is too narrow to be made the foundation of arnie
of law: I'or that purpose, it would seem, something broader
is necessary than the possibility that one who ecommitted per-
jury yesterday, had, by to-day ¢ reformed and become a bet-
ter man.” Desides, it is oppoesed to the analogy of the rule of
evidence, of which therrule under consideration is a corrollary.
One convicted of perjury, is an incompetent witness, althongh
the offeuse was committed ten years ago. No regard, what-
ever, is paid to the length of time during which there was room
for reformation, and the pessibility that the witness “had seen
the error of his ways.”

The proper limit of the rule mnust depend on the reason on
which it is founded : The reason given for it is, that “there
is no difference in prineiple and should be none in practice,
between a person leretofore judicially eonvicted of perjury
and one who stands convicted, before the jury who are trying
the issue, of a perjury eommitted in the case.”

The reason includes any perjury committed during the pro-
gress of the case, of which the evidence before the jury is sufli-
cient to convict the witness : of course the rule must be equally
broad in its operation.

Tle notion, that the operation of the rule is limited to eases
where perjury is eommitted before the jury who are trying
the issue, is not supported by any authority or even a dictumn
to be met with in the books; en the contrary, it is opposed by
the only two cases im which the existence of the rule is sup-
posed to be recognised and acted on by a court of Common
Law. In Jim's case, the false oath wassupposed to have been
taken upon a former trial, or rather it was considered imma-
terial to ascertain upen which trial the false eath was taken,
it being sufficient for the jury to be satisfied from the evidence
before them, that a false oath had been taken, of which the
variance between these two oaths was plenary proof. In Dun-
lap v. Patterson, 5 Cow. 2483, (the only other case to be met
with where the rule is acted on) the false oath had been taken:
in the trial of an action between different parties, although in
regard to the same subject matter.
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We are satisfied there is nothing in principle, analogy or
authority, to restrain the operation of the rule to cases where
perjury is committed before a jury who are trying the issue:
on the contrary, the authorities, the analogy and the principle,
upon which it is founded, bring within its operation, every
case in which the jury, from the evidence before them, are
satisfied that a witness has committed perjury. The rule gives
to the conclusion of the jury the effect, and treats it as tanta-
mount to a judicial conviction of perjury, and is put upon the
single point, are the jury satisfied that the witness has com-
mitted perjury? If so, heis just as unworthy of belief as if
he had been judicially convicted of it, without reference to the
fact whether the perjury was committed upon a former trial
of the issue, or before the committing magistrate or the grand
jury, or the jury who are then trying the issue.

So the broad question is, does Juma's case settie any rule of
evidence, to be acted on by a Court of Common Law where a
jury is interposed for the trial of all cases of fact?

The point decided in Jin's case is this: the Judge, in the
court below, charged the jury that “ evincing a sound disere-
tion, they might reject part of a witness’ testimony which they
did not believe, and act on such part as they did believe.”
To this the prisoner excepted, and thiz Court award a venire
de novo for error in the charge. Mr. Badger, amicus curie,
suggested that if the jury thought a witness had sworn cor-
ruptly false, in any particular, they should disregard the testi-
mony of such witness ¢n foto e stated ©the reason of the
rule to be, that the jury had, quoad the particular case, judi-
cially ascertained the corruption of the witness, and therefore
as to that case the result was the same, as in all other cases,
where the corrnption was judicially ascertained by a convic-
tion for perjury.” AMr. Devereur, in place of the Attorney
(reneral, admitted the rule to be as stated by Mr. Badger.
Iexversox, Judge, adopts the reasoning of Mr. Badger, and
comes to the conclusion that the Judge below erred: he says,
“T can see no difference in principle, and if so, there shouid
be none in practice, between a person leretofore convicted,
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and one who stands convicted before the jury in the case they
are trying. Hence the maxim falsum in wno, falsum in
ommibus.”

Tayror, Ch. Justice, also comes to the conclusion that the
Judge below erred: but he puts his opinion upon a different
ground, to wit, “our faith canrot be partial or fractional,
the maxim being falsum in uno, &c.:” and the Judges agree,
that as the jury may have been misled by the charge, and the
case affects the life of the prisoner, there should be a venire de
novo.

No authority is cited by the counsel, or by either of the
Judges, and the question is, was it their intention and the
scope of the decision, merely to say that the Judge erred in
telling the jury that they might reject part of a witness’ testi-
mony, which they believed to be corriptly false, and act on
such part as they did believe? Or, did the Judges intend to
import and make a part of the Common Law, a maxim of the
Civil Law, which is not applicable to a trial by jury, and for
which there is no authority, analogy or principle ?

After much reflection, we have come to the conclusion that
the decision in Jim’s case was misunderstood ; and this ac-
counts for the fact (which we have by tradition) that it was
not concurred in by the profession, or the Jndges on the cir-
cuit. This misconception grew ont of the inference, that as
the decision in J2m’s case prevented the Judge from encroach-
ing upon the province of the jury by telling them they might
act upon the testimony of a witness, whose evidence they be-
lieved to be corruptly false, it followed that the Judge had a
right to encroach upon the province of the jury by withdraw-
ing from them the testimony of a witness, upon the hypothesis,
that the jury unanimously agreed thathe had, in some part
of the cgse, or the proceeding thereon, sworn corruptly false,
so that they would convict him of perjury, if he was then on
trial, from the evidence before them. This is evidently a non
sequitur. In either case the question is one for the jury, and
the Judge has no right to interfere by any artificial or fixed
rule of Law.
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We shall believe our proposition established if it appear
that there is no aunthority, legal analogy or principle, in regard
to the trial by jury, which will sustain any such rule of evi-
dence as a matter of law, to be given in charge by the Judge
to the jury. It cannot be assumed that the court in Jum’s
case intended to make a new rule of evidence.

Any one, upon the first blush, after reading Jim’s case,
would suppose that he could hardly open an English-law
book without meeting with the general rule * falsum in uno,
Jalsum in omnibus,” yet, strange as it may seem, he will not
be able to find the rule laid down in any English book of re-
ports or by any writer upon evidence. This is not merely
full negative proof against the existence of any such rule,
but there is full positive proof that there is no such rule.
King v. Teal and others, 11 East Rep. 307, (decided in 1809)
was an indictment, in the King’s Bench, for conspiring falsely
to charge the prosecutor with being the father of a bastard
child, born of the body of Hannah Stringer, one of the defend-
ants. A nol. pros. was entered as to her, and she was called
as a witness for the Crown. She swore that Zeal was, in fact,
the father of her child : and that he had procured her to swear
falsely, that the prosecutor was the father of it. Teal and an-
other were convicted. Cockell, sergeant, was heard, as upon
a rule for a new trial. The train of his argument was much
the same as that of Mr. Badger. He urged that if the wit-
ness had been convicted of perjury,.she could not have been
examined at all, unless restored to credit by the King’s par-
don—that it was not the punishment that worked the infamy,
but the ¢réme, and it made no difference whether the infamy
was found by a verdict, or by the confession of the party ten-
dered as a witness. DBeing asked by the Court, ¢ what he had
to say to the common case of an accomplice giving evidence,
though admitting himself guilty of a fact such as treason,
which, if convicted of it, would render him incompetent ?’
he answered that there the accomplice did not admit himself
guilty of the very créimen folsi which showed him unworthy
of being believed. He then insisted much upon the case of
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Titus Qates, 4 St. Tri. 47, where the evidence of a witness,
that he had before perjured himself, at the suggestion of the
defendant was rejected, though the witness had not been con-
victed of perjury, and said this decision was approved of in
Canning’s case, 10 St. Tri. 390. * Upon the same principle,”
Le said, “ one who admits himself to be an infidel is disquali-
fied to be a witness.” Lord ErLexsoroven, Ch. J. “Aninfi-
del cannot admit the obligation of an oatlr at all, and cannot,
therefore, give evidence under the sanction of it. But though
a person may be proved on his own showing, or by other evi-
dence, to have forsworn himself as to a particular fact, it does
not follow that he can never afterwards feel the obligation
of an oath though it may be a good reason for the jury, if
satisfied that he had sworn falsely upon the particular point,
to discredit his evidence altogether. But still that will not
warrant the rejection of the evidence by the Judge.” It only
goes to the credit of the witness on which the jury are to de-
cide.” Cockell resumed his argument. Lord Chief Baron
GILBERT 8ays, “another thing that derogates from the credit of
a witness is, if upon oath he affirm directly contrary to what
he asserted. This takes from the witness all credibility inas-
much as contraries cannot be true:” and again he says, “if
the mother of a bastard charges two persons, she looses her
credibility and cannot charge either of them.” Lord ErLLex-
BoroUGH observed that these passages, contrasted with others,
pointed at the distinction between competency and credibility
and then called on Cockell to state his other objection. At
the next term, Lord ErLensorovcu said the court had eonsid-
ered the objections, and were of opinion, ¢ that there was no
foundation for either of them.”

Frow that time up to the present, the law in England has
been settled : “ settled” is not the proper term, for it never was
unsettled ; but from that time up to this, there has not been
even a suggestion, that the rule falsum in wuno, &c., existed
as a rule of evidence, to be enforced by the court in the com-
mon law courts.

We have not, of course, looked at every English case, but



JUNE TERM, 1855. 265

State vs. Williams.

we have the concurring testimony of all the writers that such
is the fact. Phillips, Starkie, Chitty Crim. L., and Greenleaf]
all treat the fact, that a witness, who contradicts himself, or
confesses that he had sworn falsely, or when it is proven that
he has made contradictory statements, either when on oath
or not on oath, as tending to impeach his testimony before the
jury, who are to weigh it, and to give to it the degree of credit
to which they may think it entitled; just as they do the evi-
dence of an accomplice, in which connection they treat of the
subject; and the idea that the evidence must be withdrawn
from the jury by the court under the rule falsum in uno, &e.,
never is heard of.

Dunlap v. Patterson, 5 Cowen 243, was decided by the
Supreme Court of New York in 1825. The action was trover,
for the conversion of a boat: To prove that the boat was his
property, the plaintiff' called one Fuller, who swore that he
purchased the boat for the plaintiff, as his agent. Upon cross-
examination, Fuller acknowledged that he had, in an action
for the boat between other parties, sworn that the boat belong-
ed to him, and that he had purchased it for himself, and not
as the agent of the plaintiff. A motion was made to non-suit
the plaintiff, on the ground that Fuller’s testimony should be
rejected, and so, the plaintiff had offered no evidence of title.
The court below refused the motion, and charged the jury that
“ Iuller was a competent witness, whose testinony should go
to the jury, who might give it that weight which they thought
it deserved.” In the court above, Woopworrn, Judge, who
delivers the opinion, says this part of the charge is * mani-
festly erroneous,” and the court decide that there was error in
leaving the evidence of Fuller to be weighed by the jury in-
stead of directing the plaintiff to be non-suited: on the ground,
that the “unsupported testimony of a witness, who swore at
one time in direct contradiction to the testimony given by him
at another, in relation to the same transaction, was not entitled
to credit, and ought not to be regarded.” Although in refer-
ence to another point, he cites many cases, yet, in regard to
this, the learned Judge cites none, and contents himself with
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some general reasoning, such as ought to influence the tribu-
nal which is to try the issue of fact, but he gives no reason
why the court should invade the province of the jury,and tell
them what should regulate their belief. This case, is like a
witness who proves too much: for it goes beyond the rule
supposed to be laid down in Jim’s case, and includes a false
oath taken by the witness in an action between other parties.
We leave it with the single remark, that the court does not
seem to have apprehended the distinction between matter
which affects the competency of a witness, and that which
affects his credit, although the distinction had been well taken
in the court below.

Ingmm v. Watkins, 1 Dev. and DBat. Rep. 442, was deci-
ded in 1836. One Joseph Colson, a witness, called by the
defendant, swore, among other things, that his father (under
whom defendant set up title) had claimed a certain house as
being upon his land, but had never lived in it. For the pur-
pose of discrediting this witness, the plaintiff offered to show,
that on a former trial, between the same parties, he had sworn
that his father claimed and had occupied the house. This evi-
dence was objected to, unless the witness could undertake to
state, in substance, all that the witness, whom it was the object
of the plaintiff to impeach, had sworn to on the former trial:
which it was admitted he was unable to do. The evidence
was received, and for this the defendant.excepted. The excep-
tion was not sustained. (iasrox, J., in delivering the opinion
remarks, “It was the purpose of the plaintiff’ to bring the for-
mer testimony of the witness to the notice of the jury, as con-
flicting with his testimony on the present trial, and thereby
satisfy them that the witness was not a man of veracity. « 7o
impeach the credit of « witness, one clear and advised contra-
diction is suflicient, since it is the rule of law, and of good
sense, that he who falsifies hiinself in one point, is undesery-
ing of belief in all—* falsus ¢n uno, falsus in omnibus:” no
more, therefore, of the witness’ former declaration is necessary
to be heard, than what is charged to be repugnant to his pre-
sent statement.”
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This case was cited, we are told, for the purpose of showing
that there is such a maxim as falsum in uno, de. Itis agreed
on all hands, that there is such a maxim, which addresses
itself with more or less force, according to circumstances, to
the tribunal which is to dispose of the issues of fact: but the
question is, has this maxim been adopted as a rule of evidence
to be acted on by the court, by which evidence is to be with-
drawn from the jury, and treated as if the witness was incom-
petent? Was that the decision in Jim’s case 2 'We apprehend
that this case is directly opposed to the inference that such
was the decision. In the court below, it was offered to show
that the witness had contradicted himself, for the purpose of
discrediting him before the jury: the evidence was admitted.
Why did not the plaintiff’s counsel then insist that the testi-
mony of the witness must, by @ rule of law, be withdrawn
from the jury upon the authority of Jim’s case ¢ In the court
above, the evidence to contradict was held to have been pro-
perly admitted, as tending to satisfy the jury that the impeach-
ed witness was not a man of veracity, and the maxim falsum
in wno, &ec., is referred to as a rule of law, and of good sense,
whereby the credit of a witness may be impeached before a
jury. No reference whatever is made to Jim’s case, or to the
idea that the evidence was to be withdrawn from the jury by
the court, by force of a rule of law; so that Jim’s case is
passed by in silence and disregarded, and thereby impliedly
overruled, unless we suppose that the court considéred that
case as having decided no more than that the maxim, falsumn
in uno, was a matter that might be suggested to the jury as
fit for their consideration.

State v. Peace, 1 Jones’ Rep. 226, (1854.) A witness for
the State, on cross-examination, said she could not tell wheth-
er a tree standing in the yard was a quarter of a mile or less
from the house. It was héld, that supposing the rule to be as
expounded in State v. Jim, it did not apply, because the mat-
ter was immaterial. The court did not feel at liberty to go
out of its way in order to discuss the decision in Jim'’s case;
so this has no force on either side.
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In re Sanctissima Trinidad, T Wheaton 338, was in the
admiralty court, and has no bearing on account of the differ-
ence between a court where the facts are decided by a flwed
tribunal, and courts where it is the province of a jury to decide
the issues of fact, as we shall take occasion to show below.

The result is, that the construction put on Jim’s case, has
no other support but Dunlap v. Patterson, and that stands
by itselt as the only instance in which a court of common
law has converted the maxim, “ falsum in uno, &c.,” into a
rule of the law of evidence, to be enforced by the court, and
is opposed by all the decisions that have ever been made in
any other comnion law court!!

Next as to analogy. If a witness admits that he has com-
mitted murder or burglary, State v. Valentine, T Ire. Rep.
9225, or felony in stealing a slave, State v. Haney, 2 Dev. and
Bat. 390, he is nevertheless a competent witness, and his tes-
timony is to be weighed by the jury, and they may convict
upon it, provided it ¢ carries to their minds full and entire
conviction of its truth.” Where is the difference between a
witness who confesses that he has been guilty of these crimes
and one who confesses that he has committed perjury? The
idea that the latter was a confession of the crimen falsi is sng-
gested by Cockell in King v. Teal: but the court said there
was nothing in it; becanse murder, burglary, &ec., are crimes
of a higher nature, and include, not merely a disregard of truth,
but a disregard of all obligations and a total depravity and
wickeduess of heart: consequently a system of law would not
be true to itself, which permitted the testimony of the former
to be weighed by the jury, but required the testimony of the
latter to be withdrawn from their consideration. This must
be so, according to the maxim, “ the greater includes the less.”
All the writers upon evidence treat of the evidence of an ac-
complice and the impeachment of a witness, by his confession,
or by contradictory statements, in the same connection. So
the analogy of the law is opposed to the construction which
has been put on J7m’s case.

Next, as to the principle or reason upon which such a rule
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of evidence is based. Without discussing the relative merits
of a fixed tribunal for the trial of facts, aud the trial by jury,
sufice it, that the common law prefers the latter, and consid-
ers it safer in the investigation of facts, to depend upon the
good sense of @ jury, than upon the Znowledge of a judge
for the reason, that juries take a common sense view of every
question, according to its peculiar circumstances; whereas a
judge generalises, and reduces every thing to an artificial sys-
tem, formed by study. Best on the pl‘mmples of evidence, 66
vol. Law Library see. 78. Jurors are not lawyers, or men
acquainted with formal ploceedinora, but they are supposed to
be men of ordinary good setise, somewhat acquainted with
human nature, and w1th the motives and views that usuallv
influence parties, and witnesses, and it is presumed that if the
question to be decided.is pointed out to them, and all incom-
petent evidence is excluded, they are more apt to arrive at the
truth, than any other tribunal.

The charge of the Judge directs the attention of the jury to
the question to be decided ; Lis control over the admdssibitity
of evidence excludes all that isincompetent, and the jury are
relied on to find the truth. It is the exclusive province of the
jury to decide issues of fact, and to pass upon the credit of
witnesses; when the credit of a witness is to be passed on,
each juror is ealled on to say, whether he believes him or not ;
this belief is personal, individual, and depends upon an infis
nite variety of circumstances; any attempt to regulate or con-
trol it, by a fixed rule, is impracticable, worse than useless,
inconsistent and repugnant to the nature of a trial by jury,
and calculated to take from it the chief excellence, on account
of which it is preferred by the common law to any other mode
of trial and to adopt in its place the chief objection to a fixed
tribunal. “DoIbelieve what that witness has sworn to #” isa
question for each juror. The statement may be more or Jess
probable, and in accordance with the way in which men act
and things occur. It may be more or less corroborated by the
testimony of other witnesses and the attendant circumstances.
The manner of the witness, even his looks, may impress my
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mind, more or less favorably, and this is the reason every
witness is required, by the common law, to be examined in
the presence of the jury. Is it practicable to frame a general
rule by which my belief must be regulated? Take the case
of a witness, whose testimony upon a former trial, varies in a
material particular from that he now swears to, which is Jim’s
case : if the jury come to the conclusion that the oath now
taken is false, they, of course, will give no credit to him ; and
a rule of law to that effect would be useless; but if they are
satisfied that what he now swears is true, from whiech it fol-
lows that what he swore to on the former trial is false, then
this rule of evidence excludes the truth ; or rather, that which
must be taken as true, before the rule can be applied.

Again: a witness denies that he made a different statement
on the former trial, and it is proved that he did (as in" Jim’s
case) by direct testimony ; or it is proven by the written ex-
amination taken by the committing magistrate, in regard to
whieh it is urged that the magistrate puts down the testimony
in his own language, and does not adopt the very words used
by the witness, which may account for the discrepancy, as in
the State v. Woodly at this term ; or the witness may confess
that he had sworn differently before, and give as a reason, that
he was induced so to swear, on account of threats that had been
made against him; or that he was induced to suppress the
‘truth by an undue influence exerted over him by the prisoner,
or from motives of pity and with a view to favor him, (as in
the present case,) and then there may be a question, whether
this alleged favor to the prisoner was real, or a mere pretext
adopted by the witness in order to have its effect with the
jury? Is it practicable to frame a fixed rule to cover all of
these different phases which the case may present ¢

Again : according to the supposed rule, the testimony of a
witpess is not to be excluded unless the jury, if he was then
upon his trial, would convict him of perjury from the evidence
before them; so the jury are to stop their enquiry as to the
guilt of the prisoner, and put the witness on trial for perjury:
if they all agree that he is perjured, the rule is useless. But
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suppose eleven of the jury believe he has committed perjury
and one dissent ; then the supposed rule has no application, for
it is not “ the same in principle or practice, as if he had been
Judicially convicted of perjury,” because this informal trial to
which the jury are to subject the witness, has not resulted in
his conviction by the unanimous verdict or conclusion of the
jury ; so the rule cannot be applied ; each juror isleft to give
such weight to the testimony of the witness as, in his opinion,
it is entitled to, and the only effect is, to introduce a #rial
within o trial, and thereby make the matter more compli-
cated and difficalt of solution.

For these reasons we are satisfied the decision in Jim’s case
has been misunderstood. It iséndecent to suppose that the very
learned counsel and the eminent Judges counld have intended,
without, or rather in defiance of authority, analogy or princi-
ple, to introduce a new rule as a law of evidence in a trial
by jury, and more particularly that they should intend to do
so in an opinion overruling the decision below, because the
Judge did not allow the jury to weigh, without the influence
of his opinion, the credibility of a witness.

Should it be asked, how did it happen that the counsel and
the Judge, who took partin the trial of Jim’s case, all used
language which, it is assumed, did mislead the profession?
we would venture to suggest this answer: it was the result
of a misconception, whereby a maxim or “general rule,” which
had been adopted and acted on by the fixed tribunals for the
decision of facts, according to the civil law and by the Judges
in the Ecclesiastical Courts, and the Courts of Admiralty, and
the Courts of Equity, which are fixed tribunals, for the deci-
sion of questions of fact, and mere emanations from the Civil
Law, was assumed to be a rule of evidence in the courts of Com-
mon Law, without referring to the authorities or the legal anal-
ogy, or to the principle and “reason of the thing” growing out of
the difference between the trial of facts by a jury, “a casnal tri-
bunal” selected for that particalar trial, and the trial of facts by
a fixed tribunal, the tendency of which is to generalise and re-
duce every case to an artificial system or rule formed by study.
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So we are satisfied that nothing in Jim’s case, when pro-
perly understood, nor any rule of evidence in the ,Common
Law Courts, made it error in the presiding Judge to refuse to
charge the jury, that if they believed that the witness had made
a different statement before the grand jury, or had omitted to
make the same he had made to them, they ought to acquit:
and we think the Judge did his duty inleaving the whole mat-
ter as a question for the consideration of the jury.

In regard to the objection that upon the arraignment, the
prisoners being asked how they would acquit themselves, said
“they were not guilty ;77 which, as is contended, is a joint plea,
and put upon the State the onus of proving that both of them
were guilty : it is decided, in State v. Smith, 2 Ired. 402, that
the general issue is always a several plea, and in this case it
was so treated ; for the other prisoner continued the case and
this prisoner removed his for trjal to the county of Person.

In regard to the objection that it does not appear from the
record that the prisoner was asked “if he had any thing to
say why sentence of death should not be pronounced against
him #” it appears from the record that the prisoner was in
court—moved for a wenire de novo—was sentenced and prayed
an appeal to this Court. It is true, according to the anthorities
read by the prisoner’s counsel, it was held in England by many
old cases to be error, unless the record showed that the prison-
er, before sentence pronounced, was asked ¢“if he had any
thing to say, &e.;” for it may be that he might have had
ground for a motionin arrest, or might have pleaded a pardon.
These cases have no application to the condition of things
under which the law is administered in this State. Ilere the
prisoner is in court, and before Le is sentenced has a right to
urge any objection that he pleases to make. Ile isentitled to

have the benefit of counsel, who may urge in his behalf any
ground in arrest. A pardon will avail him at any time before
execution done ; and having prayed an appeal, he has a right
here now, to make any motion in arrest, that he counld have
made in the court below, if he Lhad been asked after his motion
for a venire de novo was refused, if he had any thing further
to say why sentence of death should not be pronounced.
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Barree, J. I concur in the decision that the prisoner is not
entitled, either to a wenire de novo or to an arrest of judgment,
Upon one only of the questions discussed by my brother Prar-
soN, do my views differ so much from his, as to require from
me a separate opinion. Upon the maxim.of “fulsum in uno
Jalsum in omnibus,” I think that the charge of the presiding
Judge in the court below was in precise accordance with the
decision of this Court at June Term, 1828, in the case of the
State v. Jim, 1 Dev. Rep. 508, and that we are not called upon
to question the propriety of that decision in the slightest de-
gree. As asolemn adjudication of this Court, it demands my
respect : as the announcement of ‘a safe and valuable rule of
evidence for the guidance of juries, it receives my approbation.
I am/aware that, practically, its observance by the jury cannot
always be enforced by the court: for instance, if a witness
testifying for a prisoner, were guilty of the most apparent per-
jury in a material part of his testimony, and the court should
instruct the jury in the strongest manner that the testimony
of the witness was to be disregarded altogether, there would
be no way of correcting a wilful error comumitted by the jury
in acquitting the prisoner in defiance of the charge ; but the
doctrine, that a rule, whose general operation is beneficial, is
to be discarded because it may sometimes be ineffectual, or
even baneful, has long since been exploded. The argument,
if available to destroy the present rule, will be equally so
against that which makes it the duty of the court, and not the ju-
ry, to decide questions of law in a criminal case. 'We gave our
sanction to that important rule in the case of the State v. Peace,
1Jones’ Rep. 251, and yet it is well known that juries will some-
times bring in verdicts of acquittal, in capital cases, without
any sufficient evidence to support them, and against the most
decided instructions from the court. Thinking, as I do, that
the maxim of ¢ falsum in wno falsum in omnibus” affords a
most salutary conservative rule of evidence, especially in
capital trials, I will proceed to show that it was established in
Jem's case, just as'it was understood and applied by his Honor
who presided at the trial of the case which is now before us.
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Jim, a slave, was indicted under an act of Assembly which
made it a capital felony for a colored person to assault a white
female, with the intent to commit a rape upon her. After a
former trial and conviction, a venire de novo was awarded to
him, and he was put upon his trial again, when the only wit-
ness called to prove the assault, was a female, whose moral
character was shown to be bad: to impeach her still further,
a gentleman of the bar, who had been present at the former
trial, was introduced as a witness, and stated several material
particulars in which her testimony varied, on the latter, from
what it had beex on the former examination. The Judge, in
commenting upon her testimony, and stating what degree of
credit ought to be attached to it, told the jury that “they
might, exercising a sound discretion, reject part of a witness’
testimony, which they did not believe, and act upon such part
asthey did believe.” The prisoner was found guilty, and moved
for a new trial, assigning as a ground for it, error in the above
instruction. This motion was overruled and judgment pro-
nounced, from which he appealed. Now, in order to under-
stand the decision of this Court, it is necessary that we should
ascertain the precise point ruled by the court below. The
question before the court and jury was whether the testimony
of the female witness was at all to be relied on for any pur-
pose ¢ The charge of his Honor assumed that a material part
of it might be false and another part true. False and true
when? Of course, on the trial then in progress: for if the
Judge had adverted to the fact that the false part of it had
been given on the former trial, and that all she swore on the
latter was true, it would not have admitted of the distinction
of parts. The important enquiry for both the court and the
jury was, “is she speaking the truth now ? is she to be believed
now—on this trial #”  The proof of false swearing on a former
occasion, if found, was assumed as proof of false swearing, at
least in part, on the latter. It was on this supposition that
the charge was given. It applied to the belief of the jury as
to the testimony as they heard it, and they were told, in effect,
that though they might think the witness had then perjured
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herself in stating some material fact, yet they were at liberty
to rely on other material facts testified to by her. I think it
almost certain that the counsel, who acted as amicus curiw
in this Court, so understood the charge. Ilad he referred toa
perjury, committed by the witness on a former trial, in court,
or before the grand jury, or before an examining magistrate,
he would no doubt have distinctly so, stated : instead thereof
“he stated the reason of the rule to be, that the jury had
quoad the particular case, judicially ascertained the corruption
of the witness, and therefore, as to ¢hat case, the result was
the same as in all other cases where the corruption was judi-
cially ascertained by a conviction for per_] ury.” Now that he
meant that the jury must find the perjury to have been com-
mitted on the trial then going on, and not on any former occa-
sion in the previous stages of the cause, is- manifest from the
consideration that the first position is a reasonable and proper
one, and the other, in most eases, involves an absurdity. There
are various reasons which may induce a jury to come to a con-
clusion that a witness has perjured himself in his testimony
before them : among these reasons one is, that he has sworn
differently on a former trial of the case, and another that he
has made contradictory statements out of court: if, in any
way, the jury believe him corrupt, they ought not to rely on
him. In a capital case they ought not to put a map’s life in
peril by attempting the difficult operation of separating the
sound from the unsound part of a corrupt witness’ testimony.
The first position then, is but the establishment of a safe and
conservative rule of evidence of great value. Dut the second,
as I have said, in most cases involves an absurdity. Ifthe jury
believe the witness swore willfully false on a former occasion,
they must come to that conclusion by finding that she swore
truly on the trial, and then they are bound to acquit the pris-
oner just at the moment, when by believing the testimony, they
are convinced of his guilt.

From these views I am satisfied that the amecus curie un-
derstood the charge of the Judge in Jim’s case as I do: if so,
it cannot be denied that both TavLor, C. J.,and HENDERsON J.,
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who delivered opinions in this Court, may have understood it
in the same light, and thereupon intended to lay down the rule
in the very terms for which I am contending. The following
language extracted from the opinions of these eminent Judges,
seems tome to be hardly susceptible of any other interpretation :
¢I believe that all the writers on the law of evidence lay down
the rule, that a witness who gives false testimony as to one
particular, cannot be credited as to any, the maxim being
Jalsum in wno falsum tn omnibus. * And it is very reasonable
that it should be so; for the general presumption that a wit-
ness will tell the truth, is overthrown when it is shown that
he is capable of perjury.” “I can see no difference in prin-
ciple, and if so, there should be none in practice, between a
person heretofore convicted, and one who stands convicted
before the jury in the case they are trying. Hence the maxim
Jalsum in uno falsum in omnibus.” These expressions seem
to me to point directly to the testimony given on the trial,
and apply to its falsity ¢hen and not elsewhere or otherwise.
So understood, they: established a rule under which I acted
while I had the honor of a seat on the superior court bench—
a rule of which the Judge who presided at the trial of the
case which we are now considering, gave the prisoner the ben-
cfit, and for refusing to extend which, as required by his coun-
sel, the prisoner has no just cause of complaint.

Per Curiam. Judgment aftirmed.

STATE »s. ALFRED WOODLY.

Every material averment, necessary to constitute a substantive offense, must be
charged in the indiciment and proved on the trial, by the State.

Therefore, where it is alleged in an indictment, that the defendant did cnrry,
convey and conceal a slave, without the consent in writing of the owner of such
sluve, with the intent he should escape beyond the limits of the State, it is in-
cumbent on the State to prove that such notice in writing was not given.

Tins was an inbrcTMENT, tried before Prrsox, Judge, for car-
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rying, conveying and concealing a slave, in order that he might
escape ; at Spring Term, 1855, of Bertie Superior Court.

The first count in the indictment was as follows, viz :

¢« State of North Carolina, | Superior Court of Law, Spring
Bertie County. ){ Term, 1855.

The juarors for the State, upon their oath present, that Al-
fred Woodly, and Richard Wyunns, free persons of color, late
of said county, with force and arms, at and in Bertie county
aforesaid, on the thirteenth day of January,inthe year of our
Lord one thousand eight hundred and fifty-five, did, wickedly,
wilfully and feloniously, earry, convey and conceal a certain
negro slave, named Anthony, the property of one Tristram L.
Skinner, execator of Joshua Skinner, deceased, he the said
Tristram L. Skinner, then and there, being a citizen of this
State, to wit, North Carolina aforesaid, without the consent in
writing of the said Tristramn L. Skinner, the owner of said slave,
previously to the felonious carrying, conveying and concealing
aforesaid of the slave aforesaid, obtained, with the intent, and
for the purpose, then and there, of carrying and conveying
said slave, Anthony, out of the limits of the said State, con-
trary to the form of the statute, in such case made and pro-
vided, and against the peace and dignity of the State.”

There were various other counts: the 2nd, charging that
the defendants “feloniously, wickedly and wilfully, did take
and conceal, and then and there, did permit and suffer the
same to be done, without the consent in writing of the said
Tristram,” &e., ¢ with the intent of carrying and conveying
the said slave, &e.”

The 3rd count is like the 1st, only it charges the property
as belonging to Tristram L. Skinner, without naming him as
executor, and alleges the <nfent to be *“for the purpose then
and there of enabling said slave, Anthony, to effect an escape
out of the State.”

There were other counts varying the allegation of owner-
ship, and somewhat varying the other allegations, but substan-
tially charging as in one or another of those noticed, each one
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containing the allegation that the acts were done without the
consent in writing of the owner.

Upon the trial, much evidence was adduced to show that
the principal witness had sworn falsely, both before this trial,
and upon it, and the defendant’s counsel called on the court to
charge the jury that they were bound to disregard his testi-
mony entirely.

But his honor laid down the rule to be, that if they believed
the witness (Anthony) had sworn corruptly false, in a matter
material to the issue “ here, upon this trial,” it was their duty
to discard his testimony entirely : but if the false oath was
taken formerly, in another part of this proceeding, to wit, on
the trial before the examining magistrate, it went only to the
credit of the witness. For this defendant’s counsel excepted.

Among other instructions to the jury, (which are not ex-
cepted to,) his Honor charged, that it was not incumbent on
the State to prove, affirmatively, that the taking and conceal-
ing were done without the consent in writing of the owner,
but that the prisoners, if they relied on it, must shew such
consent in writing. For this defendant’s counsel again ex-
cepted.

The jury returned the following verdict, viz: ¢ That the
prisoner, Alfred Woodly, is guilty of the felonious carrying,
conveying and concealing in manner and form as charged in
the bill of indictment, and that the defendant, Richard Wynns,
is not guilty.”

The counsel for the prisoner moved in arrest of judgment :
First, because the bill of indictment was defective in not stat-
ing that the prisoners intended to deprive the owner of An-
thony of his property, or some words of similar import. 2ndly,
¢ because it isnot stated to what State or country they intended
to carry him, and to which, to enable him to make his escape.”
This motion was overruled, and his Honor having also refused
a new trial, the judgment of the court was pronounced, and
the defendant appealed to this court. In this court, a further
reason for arresting the judgment was urged on account of the
insufficieucy of the verdict.
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Attorney General, for the State.
Wenston, Jr., for the defendant.

Barree, J. The counsel for the prisoner has urged several
objections to the legality of the proceedings on the trial, which,
as he contends, entitle his client to a venire de novo, and if
that be not granted him, he has insisted, for several reasons,

that the judgment shall be arrested.
Two of the alleged errors are of the same import with some

of ‘those which were assigned, and have been overruled by us,
in the case of the State v. Joseph T. Williwns, decided at the
present term, (ante 257.) Of the remainder, it will be necessary
to notice with much particularity only one, and upon that we
are of opinion that the prisoner is entitled to another trial.
The act of Assemnbly upon which the indictment is framed,
makes the want of the written consent of the owner, or owners,
necessary to complete the offense therein prescribed. This
requisition is embraced in the enacting clause of the statute
and does not come in by way of proviso or by a distinct enact-
ment. It is therefore properly negatived in each count of the

indictment.
An important question arises; upon whom is imposed the

burden of proving it? In the present case no proof of it was
offered on the part of the State, and the court held that such
proof was unnecessary : that it was a matter of defense which
the prisoner was bound to make out; and to this ruling of the
court, the prisoner has excepted. The question thus raised
would be an important one in a case of less magnitude than
the present, but when it comes to involve the life of the pri-
soner before us, and of every other person who may hereafter
be indicted upon the same statute, it acquires a momentous
interest, which may well make us approach it with the utiost
caution and deliberation. The opinion of the court below is
sought to be sustained by the general rule, which is said to be
founded on convenience and common sense, that the affirma-
tion of every allegation must be proved. ¢ He who alleges a

fact to be, is naturally expected to show its existence, and not
he who denies it, to show that it is not.”
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This is a rule of pleading and evidence: which, it'is con-
tended, extends to criminal, as well as civil cases; and as an
authority in support of it, the case of the State v. Morrison,
3 Dev. Rep. 299, is strongly relied upon. We admit the gen-
eral rule, and do not intend to question the authority of the
case referred to, and yet we cannot sanction the application
of the principle to the case now under consideration. We
believe that it is opposed to another fundamental principle,
that every person charged .with a criminal violation of the
laws of his country, is to be presumed innocent until the con-
trary is shown, and in aid of that principle, that all the facts
necessary to constitute the offense must be averred in the bill
of indictment, and every substantial averment must be proved
on the part of the prosecution.

If there be any exception to the general rule which requires
such proof, it must arise from necessity, or that great difficulty
, of procuring the proof, which amounts practically to such
necessity ; or, in other words, where the prosecutor could not
show the negative, and where the defendant could, with per-
fect ease, show the affirmative. The case of the State v. dor-
2¢s0on comes within the exception, while, as we shall endeavor
to show, the case before usis governed by the general rule.

The difficulty in the various cases which have been brought
before the court has arisen from the conflict of the two general
rules to which we have adverted, and the question in cach case
has been, which of these rules must give way, when it becomes
manifest that they cannot both be sustained ¢ It will not be dis-
puted that the one which supports the presumption of innocence
oughtto be predominant ; and oughtnot to yield to the other, un-
less it impose no hardships upon the defendant, and be necessa-
ry to prevent a serious practical difficulty in the execution of
the law. In sueh a case the proof of a negative averment in
the indictment, may be required of the defendant, upon the
ground that his failure to produce what, if he has it, is so easy
for him to produce, is evidence of his guilt. Upon this ground
the case of the State v. Morrison was ultimately put. It was
an indictment against the defendant for retailing spiritous
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liguors by the small measure without a license. The indict-
ment contained the negative averment of a want of license,
and after a conviction without any proof on the part of the
State that the defendant had no license, the question was, upon
whom lay the burden of proving that fact. The court held
that it lay upon the defendant ; and the judge who delivered
the opinion, after some remarks about the rule of proving a
negative averment, and the exception, where the fact “was
not within the knowledge, or peculiarly within the knowledge
of the defendant,” proceeded as follows: “ But the principle
applies much more forcibly, where the point in dispute is the
existence of a single and simple written document, which, if it
exist at all, must be in the possession of the defendant. In
such a case, the failure to produce the paper is, according to
all experience of the motives and actions of men, proof that
there is none such; which consideration induced me to say,
that the question was rather, whether there was legal proof of
the defendant’s guilt, than whether the proof should come from
one side or the other. The refusal or omission to exhibit writ-
ten evidence which the party alleges to exist and to be in her
exclusive power and possession, containing a& plain authority
for her acts, creates a legal and plenary presumption against
her. It seems, in and by itself, to be conclusive proot.” The
learned judge then went on to show that Lord Maxsrierp as-
sumed the same ground in deciding the case of Llex v. Smitf,
3 Bur. Rep. 1473.  Similar decisions have been made, in two
at least of our sister States, upon similar statutes. See Shear-
er v. the State, T Black (Ind.) Rep. 99, and the State v. Crowell,
25 Maine Rep. 171.  The principle upon which all these cases
have been sustained, is a plain, practicable and intelligible
one. It imposes no hardship upon a defendant to require him
to produce a written document, which his interest, as well as
his duty, requires him to keep as a justification for acts which
Lhe may do every day, and many times every day. It may
well be taken as conclusive proof against him that he has no
such document when lhe fails to produce it. It is true that he
may by accident have lost it, but such instances are so rare
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that they ought not toaffect the rule, especially when'it is con-
sidered that he can, by proper application, procure another
license, or prove its loss and give satisfactory evidence of its
contents. These, and similar cases, may then well be admit-
ted as exceptions to the general rule, that every material aver-
ment necessary to constitute a substantial offense, must be
charged in the indictment, and proved on the trial, by the
State; or rather they may be admitted to come within the
rule, upon the ground that a failure by a defendant to produce
proof which is necessarily within his exclusive possession, is
to be deemed positive proof against hip on the part of the
State. So understood, the great counservative principle, so
essential to the security: of those charged with crime, that they
shall be presumed to be innocent, until the contrary isshown,
will be preserved in all its integrity. 'Where no necessity can
be shown .for departing from such general rule, it must em-
brace an averment though negative in its character. This is
not only consonant to principle, but will be found to be sup-
ported by the highest authorities. Thus in the case of Wil
liams v. the East India Company, 3 East’s Rep. 192, it was
held by Lord Errunporovam, and the whole Court of King’s
Bench, after an elaborate argument by very able counsel, and
after an advisari by the Court, that where the plaintiff deelared
that the defendants, who Lad chartered his ship, put on board
a dangerous commodity (by -which a loss happened) without
due notice to the Captain, or any other person employed in the
navigation of the ship, it lay upon him (the plaintiff') to prove
such negative averment.

The ground of the decision was, that as it was an imputa-
tion of criminal negligence upon the defendants, to. charge
them with putting an article of a dangerous quality on board
the ship, without giving due notice thereot to those concerned
in the management of her, the presumption was in favor of
their innocence, until the plaintiff’ could show their guilt.

A still stronger case is Rex v. Logers, found 1 2 Camp.
Rep. 654. The defendant was indicted upon the statute of 42
Geo. 8 ch, 107 sec. 1, which makes it felony for any person
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to hunt deer in an enclosed ground, without the consent of the
owner. Lawrexcs, J., before whom the case was tried, deci-
ded ¢ that it was necessary on the part of the prosecution, to
call the owner of the deer, for the purpose of proving that he
had mot given his consent to the prisoner tp course them.”
The owner did not appear as a witness, and the prisoner was
acquitted. This case, it is true, was decided at Nis¢ Prius,
but it was before a very able judge, and was referred to with
approbation by this Court in the State v. Morrison. If we
admit the authority of this case of Rex v. Logers, it seems
to us that it must govern the one now under consideration.
The only perceptible difference between them, is, that in our
case, the consent of the owner is required to be in writing, but
that cannot, we think, alter the principle, particularly as in
our case, the statute takes away from the felony the benefit of
clergy. The owner can be as easily called by the State to
prove the want of his written consent, as by the prisoner to
prove its existence. It is manifest that the latter cannot be
expected to preserve such written consent, so as to have it
always ready to produce in his defense. There is no statute
of limitation against a prosecution for a capital (or indeed any
other) felony, and it would be requiring too much of a person
charged under the statute in question, to hold him bound to
keep a small piece of writing an indefinite number of years,
at the peril of his life.

Our conclusion then is, that the State was bound to prove
the negative averment that the alleged offense was committed
without the consent in writing, of the owner of the slave.

In coming to this conclusion, we are gratified to find that
the principles upon which our argument is based, are sustain-
ed, not only by the authorities to which we have already refer-
red, but by the Supreme Court of Massachusetts, in an able
opinion delivered by Smaw, C. J., in the case of the Common-
wealth v. Thurlow, 24 Bick Rep. 374.

As the prisoner is entiled to a venire de novo for the error
committed by the presiding Judge upon the question which
we have already considered, we will not notice the other ques-
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tions presented in the bill of exceptions, becanse one of them
has been determined in another case, and the other will not
necessarily arise on the next trial.

Of the objections urged on the motion to arrest the judg-
ment, there is oply one which seems to be well founded, and
which it is necessary for us at all to consider. The counsel
for the prisoner contends that the verdict is insufficient to aun-
thorise the judgment of death which was pronounced upon
him; and that such judgment must not only be arrested, but
the prisoner cannot be put upon his trial again, and is there-
fore entitled to be set at liberty. To show that the verdict is
fatally defective, the counsel has referred us to the case of the
State v. Edmund, £ Dev. Rep. 340. And he contends that as
the jury were discharged without having rendered a sufficient
verdict, it is the same as if they were discharged without re-
turning any verdict at all. It is true, thatif a jury be empan-
nelled in a capital case, they cannot be discharged bdefore re-
turning the verdict, at the mere discretion of the court and
without the prisoner’s consent. To justify such a course, there
raust be some evident, urgent, overruling necessity, arising
from some matter oceurring during the trial, which was be-
yond human foresight and control. Spier’s case, 1 Dev. Rep.
491 ; State v. Eplwaim, 2 Dev. and Bat. Rep. 162. In the
present case, the jury did return a verdict, and were then per-
mitted by the court to separate and go at large, withont any
objection from the prisoner ; which makes it a very different
case from those referred to. So, supposing that the verdict is
entirely insufficient to support the judgment which was pro-
nounced upon it, we cannot yield to the argument of the pri-
soner that he cannot be tried again for the same offense. The

-case of the State v. Edmund, upon which the counsel relies
to show that the verdict is defective, decides that the proper
course is to reverse the judgment, and order a wenire de novo.
But the Attorney General contends.that the verdict is not fa-
tally defective, and he has made a very ingenious argument,
to show that there is a substantial difference between it and
that which was rendered in the State v. Edmund. It would
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not answer any good purpose for us to decide the guestion,
because there is very little probability of its occurring again,
and we have already, upon another ground, granted to the
prisoner all the advantage which he could have from a deci-
sion in his favor upon this.

This opinion must be certified to the Superior Court of law
for the county of Bertie, to the end that a venire de novo may
be awarded by that court.

Prr Curra. Judgment reversed.

JOSEPH MARTIN ¢s. JOHN MARTIN.

The mere appointment of a deputy on the nomination of the creditor, does not
discharge the sheriff from liability for the wrongful act of the deputy, (asin
failing to levy and sell under an execution) unless there be collusion or a want
of good faith in making the nomination.

Action on the cask, tried before his Honor Judge Dick, at
the Spring Term, 1853, of Stokes Superior Court.

This was an action brought for a false retarn made by one
Pringle in the name of the defendant, who was the sheriff of
Stokes county. The plaintiff having a fi. fe. against one
Charles T. Martin, who lived in the State of Virginia, took it
to the defendant and instructed him to appoint one Pringle, a
deputy, to execute it, which the defendant did. The plaintiff
made an arrangement with Pringle, that the next time Charles
Martin came into the county, one New was to give him, P,
information of the fact, and he was to proceed to make a levy.
New, who lived near a certain mill; where Charles Martin was
in the habit of coming, did give the requisite information,
and Pringle seized a wagon, two horses, and a barrel of flour,
but, upon some assurances of Charles Martin, let go the wagon
and horses, and only returned a levy on one barrel of flour,
which did not satisfy the debt. One of the horses, at least,
belonged to Charles T. Martin.
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Pringle, the deputy, was released by the defendant, and was
examined as a witness for him.

The Court charged the jury, that if the defendant appointed
Pringle a deputy to execute the fi. fa. at the special request
and nomination of the plaintiff, he could not recover. Plain-
tiff excepted. Verdict for defendant. Judgment and appeal.

Gilmer and Miller, for plaintiff.
1. Ruffin, Jr., for defendant.

Pearson, J. -When the plaintiff put the f. fa. into the
hands of the defendant, he had a right to say to him,  the
defendant in this execution, lives just over the line, but, he is
in the habit of coming occasionally into this county with his
wagon and horses to mill; so you must see to it, and have the
property levied on.” DBut instead of thus requiring the de-
fendant to discharge his duty as sheriff at his peril, the plain-
tiff, being anxious no doubt to get his money, and with a view
to assist the sheriff, in having the writ executed, which under
the peculiar circumstances, he foresaw might be attended with
more trouble than usual, mentioned to the sheriff that Pringle,
who lived in that neighborhood, would be a fit person to do
the business as deputy, and after the sheriff had deputed Prin-
gle, the plaintiff told him to call on one New, who would let
him know when the defendant, in the execution, might come
to the mill. The arrangement is carried out, and the wagon
and horses are levied on: The plaintiff has nothing further to
do in the matter. Pringle makes a return in the defendant’s
name as sheriff, in which he accounts for one barrel of flour,
but does not account for the wagon and horses, and one of the
horses, it is admitted, was the property of the defendanrtin the
execution,

There can be no doubt that Pringle was liable to the de-
fendant as his deputy, and there is as little doubt that he was
not liable to the plaintiff, because there was no privity between
them; and if the plaintiff had sued him, the action would
have been defeated under the maxim respondeat superior.
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As the deputy was so manifestly in default, it will occur to
every one as strange, that the sheriff did not at once hold him
responsible for the benefit of the plaintiff. Instead of that, he
suffers himself to be sued, and then releases his deputy in or-
der to make a witness of him!!

In the absence of any suggestion of collusion between the
plaintiff and defendant’s deputy, or of any suggestion that
the plaintiff, in bad faith, recommended to the sheriff a person
whom he knew was irresponsible and not fit for a deputy,
“the reason of the thing” certainly is, that the plaintiff should
hold the sheriff liable and let him have recourse over against
the deputy, notwithstanding the plaintiff lhad, for sufficient
reasons, suggested the name of the deputy, and he was ap-
pointed, in the langunage of his onor, ¢ at the special request
and nomination” of the plaintiff.

We learn upon the argument, that his IIonor felt himself
bound by the authority of Demirandu v. Dunkin, 4 Term
Rep. 119. That was a peculiar case. The Attorney of the
creditor applies to the sheriff to deputise the Attorney’s own
clerk to execute the writ, assigning as a reason that the under-
sheriff (or regular deputy as we call him) was interested on
the other side. The sheriff, after making several objections,
granted a warrant to the Attorney’s own clerk; the debtor
was arrestcd under the ca. se. and escaped, and the plaintiff
sought to charge the sheriff’ for the escape. Lord Kexvox, C.
J. “The plaintifis say because a bailiff, nominated by them
at their special request, has misconducted himself, the sheriff
shall be answerable for his misconduct.” DBurrer, J. ¢“The
plaintiffs have acted wrong throughout:” ¢ the application
was for a favor to indulge the plaintiffs with the nomination
of their own bailiff, who, perhaps, suffered the party to escape
in order to charge the sheriff, and now the plaintiffs contend
that by this contrivance, they are entitled to maintain an ac-
tion against the sheriff, for the purpose of dfiving Lim to bring
another action against their own agent.”

Hamilton v. Dalziel, 2 Black Rep. 952, is to the same ef-
fect. Afterwards,in Zaylor v. Richardson, 8 Term Rep. 503,
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where the sheriff had appointed a special bailiff at the instance
of the plaintiff’s attorney, these cases were cited and much
considered, and the court decide that the sheriff s Ziable.
Lord Kenvow, C. J., said, “This is very distinguishable from
the two cases cited, where probably it was owing to the mis-
conduct of the plaintiff himself that the sheriff' did not do his
duty.”

Taylor v. Richardson explained Pemiranda v. Dunkin
and Hamilton v. Dalziel, and since then, the law has been
consideredsettled, that the mere appointment of a deputy, on
the nomination of the plaintiffy does not discharge the sheriff
from liability, unless there is collusion or a want of good faith
in making the nomination. Dalton’s sheriff, 7 Law Lib. 35.

Prr Curian. Judgment reversed and @ venire de novo.

THE INTENDANT AND COMMISSIONERS OF RALEIGH vs. JOHN
KANE.

The proceedings of inferior tribunals, which are subject to revision in a higher
Court, must be of a judicial nature, and, it would seem, must be such as are
not merely discretionary.

An order of a County Court, granting a license to retail spirituous liquors is either
an act, merely ministerial, or if judicial, discretionary in its character, and
therefore not the subject of review by appeal or certiorari.

The Act of 1850, which mukes it necessary for an applicant for a license to retail
within the City of Raleigh, to produce the written permission of the Commis-
sioners, leaves it discretioﬁary with the Court to grant or refuse a licetise, even
though the applicant has produced the permission required. Held, therefore,
that the excrcise of this power in such a case, is not the subject of review by
appeal or certiorari.

Tmis was a petition for a- writ of cErTIORART and motion,
predicated thercon, to quash an order of the County Court of
Wake granting a license to the defendant to retail spiritnous
liquors in the city of Raleigh, heard before his Honor Judge
CarLpweLr, at the Jast Terin of Wake Saperior Court.
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The petition for the certiorari sets forth as follows: « That
at the February term, 1855, of the county court of Wake, the
said John Kane was licensed by the said court to retail spirit-
nous lignors by the small measnre, within the limits of the
city of Raleigh, contrary to the act of the General Assembly,
passed 28th of January, 1831, for the government of the same :
the said John Kane not having produced to the said court the
permission in writing of your petitioners (who were the board
of commissioners at the time of the application) to make the
same, to the said court.”

That ¢ when the said John Kane made the above applica-
tion, your petitioners interposed and objected thereto, where-
upon the said John Kane exhibited to the said court a permis-
sion in writing by a board now, and at the time of the said
application, out of oflice, to wit: the board of commissioners
elected to serve for the year 1854. Thereupon, your petition-
ers filed in said court, a certified copy of the resolution of the
board of commissioners of Raleigh, subsequently passed, re-
fusing to permit the application to be made—revoking and
repealing the former order, and certifying the same proceed-
ing for the information of the court.”

“ But so it is, may it please your Ilonor, notwithstanding
the objection and remonstrance of the board of commissioners
of the city of Raleigh, &ec., the said court, seven justices
being present, did order and adjudge that the said John Kane
was entitled to retail spirituous liquors within the city of RRa-
leigh, and did license him accordingly.”

“Your petitioners, being then advised, and believing the
said judgment, order and decree to be unlawful, respectfully
prayed an appeal therefrom to the superior court of Wake
county, at the same time tendering a bond for the costs of the
appeal with security ; but the said prayer and the said bond
were both rejected.”

The prayer of this petition is for a writ, commanding the
county court of Wake to certify the proceedings in the premi-
ses to the next superior court. The order was made, and the
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writ having issued, the proceedings of the county court were
certified accordingly.

The answer of the defendant admits the facts above set out
and insists that the same are insufficient, in law, to anthorise
the extraordinary writ of certiorari, and prays that the peti-
tion be dismissed.

Upon consideration of the whole matter, his Honor adjudg-
ed that the petition be dismissed.

‘Whereupon the petitioners prayed an appeal to this court,
which was granted.

Cantwell, for the plaintiffs.

1. I maintain that the remedy is by certiorari: the object
of that writ is simply to bring up the proceedings, to the end
they may be q’uashed if unlawful. The remedy is not confined
to cases gquass appeal, but to all cases of usurped power in the
county court, Brooks v. Morgan, 5 Ire. 4845, bottom of the
last page, and cases there cited ; see also Jacobs L. D. Error,
sec. 2; Dr. Groenwelt’s case, 1 Salk. 144, 5. c. 263. Allen v.
Williams, 1 Hayw. 17; Perry v. Perry, (Nash now C. J.
arg.) N. C. T. R. 175, 4 Bl C. 272, to show that wherever the
court acts by virtue of an act of Assembly, and not according
to the course of the common law, the remedy is by certiorari
and not writ of error, as in the case of Highways, 2 Hawk.
P. C, c. 27, sec. 38 5 Comms. v. Combs, 2 Mass. 489 ; S.P. 8
Pick. 440; 13 chk 195, 7 Mass. 158 ; Parks .v. Boston,
Pick. 218.

2. All judicial acts, the subject of review in this way.
Parks v. Boston (nbi supra) State v. Marley, 8 Ire. 48 ; State
v. Bill, 18 Ire. 378 ; Matthews v. Matthews, 4 Ire. 155

8. A judicial act is one which involves the exercise of a
discretion ; and a ministerial act is one which does not. The
grant of a license is the exercise of judicial power to deter-
mine, and adjudge the power of the court, and the merits of
the application ; wherein the court passes upon both. Theorder
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for license is reviewable ex debito justitics, Fay and others, 15
Pick. 243; Regina v. Salford, 14 E. L. and E. 145.

G. W. Haywood Lewis and Moore for defendant.

Barrig, J. The writ of certiorar: is ordinarily and com-
monly used in this State as a substitute for an appeal, when
the latter has been lost without any default of the party enti-
tled to it. Its effect in such a case is to give to the party a
right to a trial de novo ; or a re-hearing in the appellate court.

But though this is the ordinary and most common, it is not
the only use of the writ. It may be, and often is, employed
as a writ of false judgment, to correct errors in law, and then
it is the means whereby the superior court, which is the high-
est court of original jurisdiction in this State, can, and in a
proper case, always will, control inferior tribunals, in matters
for which no writ of error lies, by bringing up their judicial
proceedings to be reviewed in the matter of law. In such
case, the certiorari is in effect a writ of error, as all that can
be discussed and determined in the superior court, are the
power and sufliciency of the proceedings as they appear upon
the face of them. Matthews v. Matthews, + Ire. Rep. 155
Brooks v. Morgan, 5 Ire. 481 5 State v. Bill, 13 Ire. 373.

It appears then, that the proceedings of inferior tribunals
which are subject to revision in a higher court, must be of a
Judzcial nature ; and it would seem must be such as are not
merely discretionary. “Tor,” say the court, in the case of
the Attorney General v. the justices of Guilford, 5 Ire. 329,
it is the nature of a discretion in certain persons, that they
are to judge for themselves, and therefore, no power can re-
quire them to decide in a particular way or review their deci-
sion by way of appeal, or by any proceeding in the nature of
an appeal, since the judgment of the justices would not then
be their own, but that of the court under whose mandate they
give it.”

This rule was applied in the case of Pratt v. Kuttrell, +
Dev. Rep. 168, where it was decided by the court that the
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grant of ‘a special administration pendente lite was discretion-
ary in the county court, and that therefore its order, making
such a grant, could not be revised in the superior court, either
by appeal or upon a writ certiorari. These principles are de-
cisive of the case which we have now under consideration.

The order of the county court in granting the defendant a
license to retail spirituous liquors, was either an act merely
ministerial, or, if judicial, discretionary in its character. If
the former, as from the case of Regina v. the overseers of Sal-
Jord, 14 Eng. Law and Eq. Rep. 145, it would appear to be,
then the writ of certiorari would not lie, because the order was
not of ¢ a judicial noture.” 1f the latter, then the writ would
not lie, because it would be contrary to a discretionary power
to have it reviewed by way of appeal, “or by any proceeding
in the nature of an appeal.”’

But it is said that the fifth section of the act of 1850, enti-
tled, “ An act, to amend an act, passed in the year 1803, enti-
tled an act for the government of the city of Raleigh,” takes
from the justices of the county court of Wake, the discretionary
powerto grant a license to any person toretail spiritnous liquors
within the limits of'the city, without the permission of the board
of commissioners, and that therefore such grant is against law,
and may be reviewed upon a writ of certiorart, used as a writ
of error. A slight consideration will show the fallacy of this
ayggument. The justices are not bound to graut license to
every person who can obtain the permission of the board of
commissioners of the city of Raleigh. They still have the
right, and it is their duty to exercise a sound discretion in de-
ciding upon the necessity of such grant, and the fitness of the
person who makes application for,it. Should the bogrd, for
the purpose of raising revenue for the city, give their permis-
sion to fifty or one hundred applicants, would the justices be
bound to license them all? Would they not Le guilty of a
gross dereliction of public duty if they did? Surely then, their
discretionary power is not taken away; and besides, when
they make a grant, their records need not show any thing
more than that the applicant had produced before them the
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permission in writing of the board, and had in a proper man-
ner proved his good moral character; so that in a case like
the one now before us, the writ would be totally ineffectual,
because the alleged error in law would not appear upon the
record. This proves conclusively that it is not the proper
remedy. What that remedy is, the aet itself points out by
declaring that the license shall be void, and the person acting
under it shall be liable to a penalty as well as to an indict-
ment,

In the case of Regina v. the overseers of Salford above
referred to, which was arule, calling apon the Board of Inland
Revenue, to show cause why a license for the sale of beer,
granted by a supervisor of excise to one Hague, in the bo-
rough of Salford, which had been brought up to the court of
Queen’s bench by certiorari, should not be quashed, on the
ground that it had been granted without the production of the
certificate of the overseer, as required bv the statute of 3 and 4
Viet. ch. 61, sec. 2. The court held that the writ would not
lie, intimating.that the question might be raised by proceed-
ing under the 13th section for the penalty therein prescribed.

Our coneclusion then, is, that the plaintiffs have mistaken
their remedy, and that there was no error in the order of the
snperior court by which their petition was dismissed. We
have not thought it necessary to-consider particularly whether
the plaintiffs, who certainly were not parties to the recerd in
the county court, had such an interest in the order, granting a
license to the defendant, as authorised them'to have such order
reviewed in the superior court upon an appeal, or npon any
proceeding in the nature of an appeal. 'We mention the ob-
jection only to prevent the conclusion being drawn from our
silence that we deemed it untenable.

Prr Curiay.  The order of the superior court is affirmed.

COMMISSIONERS OF RALEIGH vs. JOHN KANE.

Under the charter of the City of Raleigh, the power of the Commissioners te
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grant permissions to apply 1o the Connty. Court, for adicense to mﬁul,nnd
collect a tax for such permiasion is to, bg exercmed bat ance a.year by the

of Commissioners iu office, and-can be acted upon only by a Court sitting withe
in the same -year.

No consent of ‘a citizes, can- ‘authorize sach permission ethertwise, or oftener:
Held therefore that alicense, gnn&ed-'by a County Court of Wake, under a
permission given by, and paid for, to a Board, not in gxisterice at the time of
its session, is void, and subjects the retailer to the penlty given by the charter.

Tais was an action of pErr, tried before his Honhor Judge
CaALDWELL, at the Spring Term, 1855, of Wake Buperior Court,
brought before him by appeal from the judgment of the Ia-
tendant of the eity of Raleigh.

The action was commenced by a warrant, for a petalty of
twenty dollars, given by an Act of Assembly of 1803, and
amended in 1850, entitled “ an act for the government of the
city of Raleigh.” The warrant is as follows::

“State of North Careling,

City of Raleigh. }

“To any lawful.officer of the county of Wake, (to execute and
retarn within thu-ty days from the date hereof, Sundays -ex-
cepted,) Greeting :

“ Whereas, by the fifth seetion of an Act of the General As-
sembly of the State of North Carolina, ratified -on the 28th day
of January, 1851, entitled “ an act to amend an act passed in
the year 1803, entitled “an act for the govemment of the city
of Raleigh,” it was.enacted as follows, to wit: “ That it shall
not be lawful for the justices of the county court of Wake, to
grant any license to retail spirituous hquors within the limits
of the clty of Raleigh, without the permission-of the board of
commissioners first had ; and if any license shall be granted
without such permission, in writing, attested by the.clerk of
the board of commissioners, first filed with the clerk of the

county court, such license shall be void and of no effect, and
the person obtaining such license, shall be liable to indictment
as in other cases of retailing without license, and to a penalty
of twenty dollars, for each and every oﬁ'ense, to be recovered
by warrant, before the Intendant of Police, or any justice of
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the peace, in the name of the commissioners of the said city,
for the use of said city.

“And whereas, complaint hath this day been made to me,
that John Kane, late of said city, on the second day of April,
1853, did retail spirituous liquors within the limits of the city
of Raleigh: that is by a measure less than a quart, unto Wil-
liam Wythe of said city, without the permission of the board
of commissioners first had, and under a license granted
by the justices of the county court of Wake, without such
permission in writing, attested by the clerk of the board of
commissioners first filed with the clerk of said county court,
contrary to the form of the fifth section of the act aforesaid,
whereby and by means of the premises, and by force of the
statute aforesaid, an action hath accrued to the commissioners
of the city of Raleigh, for the use of said city, to have and de-
mand the said penalty of twenty dollars: These are therefore,
to command you to take the body of the said John Kane, so
that you have him before me, or any justice of the peace of
the said county, at the city of Raleigh, within &e., to answer
the above complaint. And have you then and there this
warrant.

“ Witness, the signature of our Intendant of
Police, at the city of Raleigh, this second
[sEAL oF THE crry.] day of April, 1855, and the seal of the
said city.
W. D. Haywoop, Int’nt.”

To which warrant, the defendant pleaded the general issue,
license, and permit to retail spirituous liquors before, and at
the time of issuing said warrant, also that he exhibited the
same duly proven in open court upon the trial.

Upon this warrant, there was a verdict for the plaintiffs,
subject to the opinion of his Honor, upon the following state-
ment of proceedings of the county court upon the granting of
the license aforesaid :

“ Court of Pleas and Quarter Sessions, %
February Term, 1855.

¢ John Kane, of the city of Raleigh, applies for a license to
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retail spirituous liquors in the city of Raleigh by the small
meastire. The board of commissioners of the said city, by
Faward Cantwell, Esq., city attorney, objects to the said ap-
plication, that he has not the permission of the said board to
apply for the same. ~ The said John Kane, thereupon, exhibits
in epen court a paper writing, previously filed with the clerk
of said court, in the words following :

« Raleigh, January 6, 1855.
“Ordered by the board of commiissioners of the city of Ra-
leigh, that Mr. John Kane, be recommended to the county
court of Wake, as a suitable person to have a license, to retail
spiritnous liquors by the small measure, at his old stand, in the
city of Raleigh.” ’

(Signed,)  «“J. J. Crmrisrorrzrs, Clerk.”

He proved the grant, and due issue of the same.

The board by whom this permission was granted, were elected
in January, 1854, to serve for one year, and went out of office
on the15th January, 1855, when a new board was elected in con-
formity with the city charter. On the 17th Janunary of that
year, the newly elected board at their first meeting, passed the
the following order:

“ Resolved, That the permission in writing, granted by the
late board to John Kane and to John Sugg, to apply to the
county court, at its next February Term, for lieenses to retail
spiritnous liquors be, and the same is hereby rescinded, and
that it be certified to the county coart, that the said John
Kane and John Sugg, have not the permission of the board to
apply for a license to retail spirinous liquors in the city of
Raleigh.”

This proceeding of the then board was duly certified to the
county court, and notice thereof given to the said Kane and
Sugg. The commissioners, by their -attorney aforesaid, con-
tended, 1st, That the power of the board of commissioners
elected in 1854, expired with their term of office in January,
1855, and that they could not grant a permit to take effect in
February, 1855, when they would be and were out of office.
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2nd. - That if this was not so, then that under the charter, the
present board, having tendered back the tax paid by Mr. Kane
for his permit, had a right to revoke, and did revoke the same ;
therefore that Mr. Kane had no recommendation from the
board and was not entitled to.a license.

The court, however, was of a contrary opinion, and there-
upon ordered that he should receive a license, and accordingly,
he ‘was licensed to retail for one year in the city of Raleigh
from the 8rd Monday of February, 1855, whick is the same
license pleaded by him. Upon the foregoing case it was agreed
by the -counsel on both sides, that if his Honor shonld be of
opinion that the action of the county court was legal, that
judgment should be entered for the defendant, but otherwise,
for the plaintiff for the penalty and costs.

And upon consideration of the said case, his Honor being of
opinion with the plaintiffs, gave judgment accordingly ; where-
upon the defendant appealed to the Suprenre Court.

Cantwell, for the plaintiff.

1. Unlawful to license the defendant without plaintiff’s
consent, A. A. 1803, L. L. Raleigh, sec. 21, p. 24; Ib. 1851;
Ib. sec. 3, p. 57. These acts amount to a prohibition in the
county court to license without the permission of ¢ the board,”
State v. Moore, 1 Jones’ Rep. 276.

2. The permit exhibited, not the permit of ¢“the board” but
of individuals who once composed it. The powers of each
board expire with the year, Coms. of Wil. v. Roby, 8 Ire. 250,
and the commissioners of Raleigh cannot bind their successors,
L. L. Ral. 1814, sec. 1, p. 36 ; Ib. 1803, sec. 1, p. 17 Ib. sec.
3, p. 18.

G W. Haywood Lewis and Moore for defendants.

Barre, J. The record in the present case brings farly
before us, for revision, the order of the justices of the county
court of Wake, made at the last Febrnary Term, by which
they granted a license to the defendant, authorizing him to
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retail spiritnous liquors for one year within the limits of-the
city of Raleigh'; which order we have decided in another case,
against the same defendant, cannot be reviewed by the writ of
certiorari. 1f the license granted by the said justices be for
the reasons assigned by the plaintiffs * void and of no effect,”
then the defendant is liable to them for the penalty claimed in
this suit under the plain provisions of ‘the 5th section of the
act of 1850, entitled an act to amend an act passed in the year
1803, entitled * an act for the government of the city of Ra-
leigh.”

The plaintiffs contend that the grant of the license in ques:
tion was void, because it was made without the permission of
the board of commissioners then in existence ; and the ques-
tion is whether the persons who composed the board prior to
the 15th January, 1855, and whose term of office expired on
that day, or those who succeeded them and who therefore com-
posed the board when the grant was made, were the board of
commissioners whose permission was to be first had, before
the grant conld be lawfully made within the meaning of the
act referred to.

‘We deem the question an important one, affecting, as it does,
the power of the justices of the county court of Wake, the
rights of the defendants and the good and orderly government
of the city of Raleigh, and we have therefore given it our at-
tentive consideration. The result of our reflections is that the
board of commissioners, whose term of office had expired be-
fore the sitting of the county court, had no authority to give
thie permission upon which the justices acted, and that conse-
quently their order, granting a license to the defendant, was
void. The reasons which have brought us to this conclusion,
we will now proceed to state.

The act of 1850 was passed, as appears from its title, to
amend theact of 1803 ; and may, therefore, legitimately receive
aid from it, whenever such aid may be necessary to ascertain
its meaning. The fourth section of the amending act author-
izes the commissioners of the city ¢ to levy and collect a tax,
not exceeding twenty-five dollars on every billiard table, nine
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or ten pin alley, victualing house or restaurant, and upon
every permission granted to retail spirituous liquors within the
limits of the said city.” The act does not prescribe in express
terms, whether these taxes may be levied and collected annu-
ally, semi-annually, or bi-ennially. How then are the city
authorities to know how often they have the power to assess
and collect them ? The answer is to be found by referring to
the 8th section of the act of 1808, by which the-taxing power
is conferred upon them in the following words: ¢ In order
to raise a sufficient fund for repairing the streets of the cjty,
and for effecting other useful and necessary purposes, the said
commissioners are hereby authorized-to lay; levy and collect
annually a tax.” &c. We are then satisfied beyond a doubt,
that the taxes authorized by act of 1850, are to be levied and
collected annually. But when is the tax upon permissions to
retail to be paid ? As to that, the act of 1803 cannot furnish
any information, because the grant of a permission to retail is
not of a nature to be listed like the taxable property and polls
therein specified. The tax then may, in the absence of any
provision to the contrary, be demanded when the permission
is given. And it is reasonable that it should be so, because
the permission may be applied for and obtained at any time
during the year, with a view to apply for-a license from the
justices of the county court, provided the members of the
board which gave it, shall continue in office until the court
shall sit. Such too is the public law relative to the payment
of the tax on the license which the sheriff receives as a'part
of the public revenue. (See 1 Rev. Stat. ch. 102, sec. 20, and
Act of 1854, ch, 37, sec. 23, par. 14.) And such we learn is
the practical construction which has been placed upon the said
4th section of the act of 1850. Having thus ‘ascertained that
the commissioners of the city of Raleigh have the powerto levy
and colleet a tax upon the grant of their permission to retail
every year, and not oftener, and to demand payment when the
grant is made, we are prepared-to understand the meaning of
the Legislature in the enactment of the 5th section of the act.
The words are, * that it shall not be lawful for the justices of
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the county court of Wake, to grant any license to retail spirit-
uous liguors within the limits of. the city of Raleigh, withowt
the permission of the board of commissioners first had, and
if any license shall be granted without such permission in wri-
ting, attested by.the clerk of' the board of commissioners first
filed with the clerk of said county court, such license shall be
void and of no effect.” The question is, what board —one, the
members composing which had gone out of office when the
license was granted? or one whose members are then in offi-
cia} existence? * The commissionets . of the city of Raleigh”
are a political corporate body having perp€tual succession ; bat
that succession is to be kept up by thre'annual election of eom-
petent persons to fill the office. The board of commissioners
is the name by which they are more particularly called when
met for the transaction of official business. That too is a body
having perpetual succession, but the members composing if
change every year ; for though the same. individuals may be
re-elected for successive years, yet.they have to qualify, by
taking the prescribed oaths, before they can act; just.as any
other persons would have to do. .Hence we find the distine-
tion between the ¢ existing” and .a * former board,” ag will be
seen by a reference to the 16th section of the act of 2803. ,

It follows from this, that all such taxes as are annuai, can bp
levied and ecollected once only, during the.oflicial existence of
any one set of members composing the board of commissionars.
We have seen that the board, or the members composing the
board, which gives the permission to retail, may demand an
immediate payment of the tax. The power to give the pes
mission and the power to'tax are thus shown to be co-extensive
and must therefore begin and terminate at the same time.

Now, let us see how all this applies to. the.case before aa
No person will deny that the members who come inta office,
and eompose, what we will call a new board, in the month-ef
January in any year, have power to give a permigsion to one
who wishes to apply at the next succeeding county court for s
license, to retail within the limits of the -city, and; to ‘demand
the payment of the tax for the same. If so, their. power, be-
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ing a limited and special power, as in its nature must be, is
exhausted and gone. As to that, the board is functus gfficio,
and any further attempt to exercise the power, must be a nul-
lity. DBut perhaps it may be said, that it does not appear that
the board which granted the permission in the present case
had ever before exercised the power, and that therefore the
grant was valid. The clear and decisive answer is, that the
Legislature did not confer the same power, which is necessa-
rily limited to one year, upon two sets of commissioners to be
exercised during the same year. Yet such would be the case
if the action of the members who composed the board of 1854
could be sustained. Their power to grant a permission to the
defendant for a license, and to tax it, commenced with their
entry into office. They did, or might have authorised him to
apply for a license at the February term, 1854, and for their
permission have made him pay a tax. Their.successors must
have the same power for 1855. And unless the power of
the former set be confined to their offieial termr of existence,
it must necessarily trench upon that of the latter, which the
Legislature certainly never intended. But it may be argued
that the defendant was, for certain reasons satisfactory to himn-
gelf, willing to take and pay for a permission from the board
of 1854, and that he might, if he choose, waive the objection
to the payment of the double tax. The reply is, that the ques-
tion is one of power in the board, and his consent cannot con-
fer what the Legislature has withheld.

Viewing the case in every light in which it can be present-
ed, it appears to us that the late board of commissioners did an
act which amounted to the exercise of power, which properly
belonged to their suecessors, and not to them, and that there-
fore, their act was null and void.

In favor of this construction too, an obvious policy may be
urged. It is that the license, which the court may grant, must
be in force, for a part, greater or less of the time during which
the members of the board who gave the permission are in
office ; and they will, of course, feel a deeper interest in seeing
that the retailer does not abuse his privilege.
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The objections to the sufficiency of the warrant are ‘all un-
tenable.

It sets forth every fact necessary to show that the penalty
given by the act,had beenincurred. Itstatesthatthereby anac-
tion had accrued to the  commissioners of the city of Raleigh,”
which is the name in which the act directs the penalty to be
recovered.

Prr Curiam. Judgment affirmed.

JACOB BROCK vs. REUBEN KING.

A Sheriff to whom a runaway has been delivered, but not under or by virtue .of
the warrant of a Justice of the Peace, is not liable for the escape of such
runaway from ‘the Jail of the county under the act of Assembly, Rev. Stat,
Chap. 111, Seec. 12, 12, 13.

Whether if the Sheriff had received -2 slave as a runaway, to be kept in the
common Jail of the County, and the slave escaped, the Sheriff would be liable
at common law without reference to the Statute-—Quere.

Acrtion on the case for an escape of a runaway slave, tried
before his Honor, Judge Prrson, at the last term of Robeson
superior court.

The plaintiff showed that he was the owner of the slave
George in question; that he escaped from on board a steam
boat on the Pee Dee river; in the month of January, 1853 ;
that soon afterwards he was apprehended in the county of Robe-
son and delivered as a.-runaway to the defendant, who was the
sheriff of that county, who committed him to the jail of the
county.

It was also proved that the body of the slave, George, was
found, about two weeks after being delivered to the defendant,
in a well in the same county, with marks of violence upon it,
which produced the death of the slave.

The defendant’s counsel contended that as the slave had
been delivered to the sheriff without the warrant of a justice
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of the peace, adjudging him to be a runaway, the sheriff was
not liable for the escape.

His Honor held that having received the slave as a run-
away, and having put him in the jail as such, he was bound
by his own act, and was liable for the escape. He held fur-
ther that the measure of plaintiff’s damages was the value of
the slave. Defendant excepted to these instructions. Verdict
for plaintiff. Judgment and appeal.

Strange, for plaintiff.
Shepherd, for defendant.

Barrig, J. The action is founded on the following provi-
sions in the 11th, 12th and 13th sections of the 111th chapter
of the Revised Statutes: ¢“If a negro who shall be taken up
as a runaway, and brought before any justice of the peace,
will not declare his or her owner, such justice shall in such
case, and he is hereby required, by a warrant under his hand,
to commit the said negro slave to the jail of the county wherein
he or she shall be taken up.” ¢ Where any runaway slave
shall be brought before a justice of the peace, said justice
shall commit the said runaway to the constable of his district
by his warrant and therein order such constable to convey the
said runaway to his house, or the public jail, &e.” “If any
sheriff or-his under-sheriff, or any constable into whose hands
any runaway shall be committed by virtue of this act, shall
negligently or wilfully suffer such runaway to escape, the said
sheriff, under-sheriff, or constable, shall be liable to the action
of the party grieved, for recovery of his damages at the com-
mon law, with costs.”

The question is, can the plaintiff recover, without showing
that his slave was committed to the custody of the defendant
as sheriff of Robeson county, by a warrant under the hand of
a justice of the peace of that county?

The act from which we have extracted the above-mentioned
clauses, is, with regard to them, manifestly penal, and must
be construed strictly ; at least, it must not be extended by
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construction beyond the clear intent.of the legislature. That
intent was to place a slave when taken up as a runaway, under
the guardianship and protection of the law, to be thereby
preserved for the use of the owner. With that view, certain
duties and liabilities are imposed upon the judicial and minis-
terial officers of the county wherein the slave may be taken
up. In order that it may be certainly known that the slave
is a runaway, the judicial officer, to wit, the justice of the
peace is required so to adjudge, and to signify it by commit-
ting the slave by a warrant under his hand. The ministerial
officer, sheriff or constable, can then know with certainty that
the slave is in his custody, that he holds him in his official
capacity, and must securely keep him, at the peril of being
compelled to pay all such damages as the owner may sustain
by his escape.

If the slave be delivered to the sheriff as a runaway, with-
out such warrant, or upon an insufficient warraut, he will be
no more responsible for his escape, under the act, than he
would be for the escape of a debtor committed in execution
under insuficient process. The cases are very analogous, and
it is perfectly well settled, that under the twentieth section of
the 109th chapter of the Revised Statutes, the sheriff is not
liable for the escape of a debtor committed to jail upon a
paper purporting to be a c¢a. sa. but which is void for the want
of some of the essential parts of that process. See Walker
v. Vick, 2 Dev. and Bat. Rep. 99. That case certainly would
not have been more favorable for the plaintiff therein, had

there been no semblance of a process.
Whether the defendant would have been bound by his act

of receiving the slave as a runaway, had he been sued at com-
mon law, without reference to the statnte, it woald be improper
for us to decide; but we are clearly of opinion that he is not

s0 bound, when sued upor his statute liability. In that case
he cannot be called upon for his defense until the plaintiff has
shown that the statute liability had been incurred by the com-
witment of the slave under the warrant of the justice.

Per Curiay. The Judgment is reversed
and a venire de novo granted.
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JOHN W. BRYAN vs. JOSEPH H. BURNETT.

A dam erected below a steam-mill, for the purpose of floating timber to the mil}
and not for the purpose of driving the machinery of the mill, by which water
is ponded back upon the land of another, does not come within the meaning of
the Act requiring the proprietor of land overflown, first to apply by petition to
the County Court.

Actox on the case to recover damages for ponding water
back on the land of the plaintiff, and overflowing it, tried be-
fore his Honor Judge Carpwsry, at the last Term of Martin
Superior Court.

It appeared in evidence, that the defendant erected, on
Conaho creek, a steam-mill for the purpose of sawing timber
into plank, &c., and shingles; and for the purpose of grinding
corn; and to enable the owner of the mill to float timber to
the mill, he erected a dam across the creek just below the mill,
which backed the water upon the plaintiff’s land and over-
flowed it ; for this injury to his land the plaintiff brought this
action.

His Honor was of opinion that the plaintiff ought to have
proceeded by petition for damages, under the act of Assembly,
before bringing this suit: and that therefore the action could
not be sustained. In submission to which opinion, plaintiff
took a non-suit and appealed.

Winston, Jr., for the plaintiff.
Attorney General, for the defendant.

Prarson, J. At common law, if A, by the erection of a
mill and dam on his own land, ponded the water back upon
the land of B, and injured him to an amount, say, not exceed-
ing one dollar, during any one year, B could to-day, issue a
writ in case for the damage done on yesterday, and to-morrow
he could issue another writ for the damage done to-day, and
the day after, another writ for the damage done on the day
preceding, and so on ad nfinitum ; and in all of his several
actions he would be entitled to judgment for one penny and
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costs of suit, and in this way A could be forced to take down
his mill-dam.

For the protection and encouragement of persons erecting
“ g public grist mill, or mill for domestic manufactures or other
useful purposes,” it is provided, by statute, that any person
who may conceive himself injured by the erection of any such
mill, shall apply by petition, to the court of pleas and quarter
sessions, &e. If, upon the proceeding thereupon had, the pe-
titioner’s damages per annum, are assessed to less than twenty
dollars, he shall be therewith content, for five years; but if
the annual damages are assessed as high as twenty dollars,
“ Nothing contained in this act shall be so construed as to pre-
vent the person so injured, his heirs or assigns, from sueing,
as heretofore usual in such cases.”

This statute is in restraint of the remedy at common law,
and the question is, whether the erection of a dam, by which
water is ponded back, the dam not being necessary in order to
furnish the motive power to work the mill, and being in fact
made below the mall, for the purpose of making a head of
water in order to float over the saw logs, is a case within the
meaning of the statnte? In other words, can such a dam
claim the protection of the statute, as being @ part of a public
grist mill ¢

A plain statement of the facts decides the question.

The dam is not necessary for the working of the mill, and
is a mere adjunct, which particular localities make highly con-
venient, in order, not to work the mill, but to float saw logs to
the mill.

Suppose the locality was such, that the owner of the mill by
making a dam across a stream, some half mile from his mill,
could pond the water back for some miles, and thus float down
saw logs to his dam, and from there take them on timber
wagons to the mill, will any one say such a case falls within
the meaning of a statute which abridges the common law rem-
edy of one who is injured by the erection of the dam? If
such is the law in regard to a dam distant one half mile, the
same law must be applicable to a dam adjoining the mill, but
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which is not necessary for the working of the mill, and the
purpose of which could be answered by tressle work or an
ordinary road, if it suited the convenience of the owner of the
saw mill to make one.

It is clear this dam is no part of the mill, the erection of
which is protected and encouraged by the statute.

Per Curnam. Judgment reversed. Venire de novo.

JAMES DAVIS vs. ROBERT LANIER.

A record showing that ‘““A was appointed a Guardian to B upon entering into bond
with C and D as sureties’” and that A only executed 2 bond, in consequence
of which A took charge of the ward’s estate, is a sufficient ‘‘ committing of an
orphan’s estate to the charge or guardianship” of a person, to render the magis-
trates making such entry liable for not taking good and sufficient security upon
the default of A. The entry in the above case does not mean, that A was
to be guardian if he gave B and C as sureties, but that he was already appointed
guardian and was to, or would give the persons as sureties, who were tendered
to the Court and accepted.

One of the several Justices of the Peace who are on the bench when an appoint-
ment is made of a guardian without taking security, may be sued alone under
the Act of Assembly Rev. Stat. ch. 54, sec. 2.

The measure of damages in such a case is the amount of the principal and com-
pound interest on the principal up to the time of the plaintiff’s arrival at full
age, but nothing can be allowed as damages for the interest accruing after
that event.

AcrtioN on the case to recover damages for failing, as a Jus-
tice of the Peace, to take security of a Guardian on committing
the estate of a ward to him: Tried before his Honor, Junee
Carowern, at the Spring Term, 1855, of Martin Superior
Court.

At April sessions, 1839, of Martin county court, the following
entry appears of record: ¢ Ordered that E. G. Hammond be
appointed guardian of James Davis instead of Thomas Howell,
upon entering into bond with Hardy Brown and John Hyman
as sureties in a bond of $10,000: Robert Lanier, H. Eason,
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and John Long, Esquires, on the bench. Bond executed by
E. G. Hammond alone.” At January session, 1841, of the
same court, the following entry appears of record: “ Present
on the bench, E. G. Hammond, William Slade and Harmon
Eason. E. G. Hammond surrendered the guardianship of
James Davis: ordered that it be committed to N. IF. Hooker,
and that he give bond, &c.” The bond executed by Hammond
was found among the papers of the county court office.

ITooker, who was appointed to succeed IJammond in the
guardianship, testified that the latter was insolvent when he
resigned the said gunardianship, that he ran off and went ont
of the State a short time thereafter, and that he never conld
collect any thing out of him.

It further appeared that lowell, who had preceded Ilam-
mond in the guardianship, had paid over to him in guardian
notes $334 74, and took his receipt for the same. Ilowell had
given a good and sufficient bond, which was still good when
le relinquished the guardianship.

Defendant’s counsel contended that the above recited entry
did not amount to evidence of IHammond’s appointment as
guardian, that it only meant that he was to be guardian, if
he gave bond with the persons named as sureties, and never
having complied with that condition, he had no authority to
receive the ward’s estate from Howell, the former guardian,
and that the former guardian and his sureties ought to have
been sued on their guardian bond for parting with the estate
without looking to the sufficiency of Hammond’s appointment,
and prayed that his Honor would so charge the jury.

The court declined giving such instruction, but advised the
jury that the plaintiff was entitled to a verdict, if they believed
the facts in evidence. Defendant excepted. Verdict for the
plaintiff 8920, of which sum $334 74, is the amount received
by Hammond of the plaintiff’s money in 1837, and the sum of
$338 83, the compound interest thereon, till the plaintiff ar-
rived at full age; and the residue, to wit, $246 43, is the
simple interest on the said two sums, from that time up to the
commencement of this Term.
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Jadgment according to the verdict, and appeal by the de-
fendant.

Besides the positions taken below, the defendant, here,
further contended that under the act of Assembly, the action
could not be sustained against one alone of the justices on the
beneh when the guardian was appointed.

It was further contended, that the defendant was not liable
for damages on account of interest accrued after the ward came
to his full age.

Moore, for plaintiff.
LRodman and Attorney General, for defendant.

Nasm, C. J. The defendant was one of the justices of the
county of Martin, and was one of the presiding magistrates at
April term, 1839. At that term of the County Court, it is
alleged by the- plaintiff, that one E. G. Hammeond was ap-
pointed by the -Court, the defendant Lanier with two other
magistrates being on the bench, his guardianj and that the
Court took no security from him. The action is in case, and
brought to recover damages for thisneglect. The Act of 1836,
ch. 54, see. 2, provides, ““if any court shall eommit an orphan’s
estate to the charge or guardianship of any person or persons
without taking good and sufficient security for the same, the
justice or justices appointing sach guardian, shall be made
liable for all loss and damages sustained by such orphan, &e.
to be recovered by action at the common law, &e.”

On behalf of the defendant it is insisted that ITammond
never was appointed guardian of the plaintiff ; and secondly,
if he was, the defendant could not be sued alone, but that the
other magistrates on the bench when the appointment was
made should have been joined. As to the first objection,
being a matter of record, it must be proved by it. The fol-
lowing entry appears upon the records of April term, 1839,
of Martin County Court: “ Ordered that E. G. IJammond be
appointed gnardian of James Davis, instead of Thomas Howell,
upon entering into bond with Hardy Brown and John Hyman
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as sureties in a bond of $10,000. Robert Lanier, H. Eason
and John Long, esquires, on the bench. Bond executed by
E.G. Hammond alone.” Itisinsisted by the defendant’s coun-
sel that by the entry no appointment of a guardian was made
by the Court, as the giving of the bond with the specified
sureties, was a condition precedent never complied with by
Hammond.

The contrary was ruled in the case of Spencer v. Cahoon,
4 Dev. 225. The question arose in that case, upon the suffi-
ciency of the appointment of one Gibbs as an administrator.
To show ¢hat appointment, the records of the Court making it,
was given in evidence ; it is as follows: ¢ November session,
1816. It is ordered that Stephen Gibbs be appointed admin-
istrator of the estate of Jeremiah Gibbs, on Ais entering tnto
tond in the sum of $4,000, with John C. Bonner and William
Selby, his sureties.” No bond, as required by law, was given
by Stephen Gibbs. Both he and his sureties executed a paper
writing in blank which was accepted by the Court as the admin-
istration bond of Stephen Gibbs, and he, therenpon, qualified
as administrator. The-Court declared the bond to be invalid,
but that the appointment was valid, and though voidable, was
not void. In the case of Spencer, administrator de bones non of
Jeremiah Gibbs v. Cakoon,1Dev. and Bat. 27, the question arose
as to the validity of this appointment, under the same order as in
the preceding case. The Court declared, that-under that order
Stephen Gibbs was duly appointed the administrator-of Jere-
miah Gibbs: that the words ¢ on his entering into bond with
the sureties specified,” were not, taken in connection with the
subject matter, a condition precedent: “such an order,” says
the Court, “would be so absurd, that the intention to pass it
cannot be presumed, unless the terms will not admit of any
other construction. It would not bind the Court or any body
else.” The full meaning is,  that on his entering into bond,
the appointment was then made.” In conclusion, the Court
declare that the administration, for the defects pointed out,
might probably be revoked by the Court making it, but that
no other court can declare it void ; * for it was granted by the
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competent Court although committed without taking bond or
administering .the oaths.” The same point was decided in
Miller v. Hoskins; 2 Dev. 360. The words of the record
were, “administration upon -the estate of Richard Miller,
granted to William Taylor, giving bond in six hundred pounds
with J. M. and D. B. as sureties.” The Court decide that the
words “granted” and “giving” plainly mean, “is now
granted” and “is now given.” These anthorities decide the
present question. By the order of the April term, 1839, of
the County Court of Martin, Ilammond: was appointed the
guardian of the plaintiff, and by virtue of it, was entitled to
take into his possession, the property of his ward.. No secu-
rity was taken by the appointing Court, of which the defendant
was one, and for such omission, the members of the Court
were liable to the plaintiff in damages.

The second objection cannot be sustained. We were at first
struck with the force of the objection, this being an action of
tort, arising nnder an Act of Assembly, rendering all the
appointing magistrates liable, it was thought unjust that one
should be selected and made to bear the whole burden, when
the delinquency was shared by him with two others.

Upon reflection, however, we are of opinion that the action
is properly brought against the defendant alone. The Act de-
clares “that the justice or justices appointing the guardian,
&ec., shall be made liable, &e.” The Statute, therefore, evi-
dently contemplated a ecase, in. which the action might be
brought against onie alone of the appointing justices, in view,
likely, of the remedy given, namely, an action on the case at
common law. It is a-doctrine of the common law, no doubt
familiar to those who passed the act, that.in forts, the party
injured may bring his action against the whole of the Zort-
Jeasors, or against any one. The action is, therefore, well
‘brought.against the defendant alone.

The remaining question is as to the amount of damages, to
which the plaintiff is entitled. The plaintiff insisted that he
was entitled to the amount received by Hammond from the
preceding guardian, Iowell, with compound interest from the
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time he received it, up to the time when he came of age, and
to simple interest on the amount of said principal and interest,
up to the term of the trial, and so his Henor instructed the
jury. The plaintiff is clearly entitled to compound interest
to the time when he came of age, but not to any interest after
that time. The argument upon the latter point is, that the
Act makes the appointing justice liable ¢ for all loss and dam-
ages” which the ward has sustained by their default and that
the simple interest was occasioned by their defanlt. Not so.
As soon as the ward came of age, hLe had a right to bring his
action. If he had done so he would have recovered his com-
pound interest and had all that was justly due him. The
simple interest then was the result of his own negligence in
not bringing his action soon enough, and we cannot punish
one man for the negligence of another.

We are pleased that the jury have so found their verdict as
to enable the Court to rectify the error without sending the
parties back to another jury. The verdict gives to the plaintiff
$920 in damages, of which %334 74 is the sum received by
the guardian Hammond, from the former guardian. §338 83
is the compound interest on that sam to the period wlhen the
plaintiff arrived at full age, and the balance $246 43 is simple
interest on those two sums, from the time when the compound
interest stopped, to the commencement of the term. The com-
pound interest upon the sum received by Hammond, together
with the principal sum, compose the true amount to which the
plaintiff is entitled, to wit: the sum of $673 57. The judg-
ment below is reversed as to the sum of $246 43, and judgment
will be entered for the sum of #8678 57, the amount of three
hundred and thirty-four dollar sand seventy-four cents, with
compound interest thereon to the time when the plaintiff came
of age. It may be that the defendant could have been entitled
to a deduction on the score of commissions, but the point was
not made and we give no opinion upon it.

Per Curiam. Judgment reversed, (in part.)
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JOHN B. THOMPSON vs. ENGLISH G. FLOYD.

Where by an Act of Assembly, Jury trials are abolished in the County Courts of
a particular County, and an issue of devisavit vel mon was made up in such
County Court, there being no provision in the Act for removing the issues into
the Superior Court: Held that the proper mode would be by eertiorari, but
that a removal by consent of parties would render the issuing such writ nnne-
cessary.

Held further, that an order of removal simply, is to be taken as a removal by
consent.

It is not an uncoustitutional exercise of power in the Legislature, to make it
discretionary in a County Court to abolish Jury trials in such Court.

Issve of pEVISAVIT VEL woN, removed under the act of As-
sembly abolishing jury trials in the county courts of Robeson,
into the Superior Court and tried before his Honor, Judge
PErson, at the Special Term of that Court in May last.

The record in the County Court shows that the paper writing
in question, was offered as the last will and testament of W4l-
liam Thompson, by John B. Thompson, and that it was oppos-
ed by William P. Floyd, an infant, by English G. Floyd, his
guardian,

An issne of devisavit vel non was made up in the case, and
being duly set down on the docket for trial, the cause was
removed to the Superior Court of Robeson by the following
order: ‘“Removed for trial to the next term of the superior
court for this county”; which entry appears immediately
after the statement of the issne. The issue was submitted to
a jury in the Superior Court, and a verdict taken by consent in
favor of the will, subject to the opinion of the Court on a
question reserved, with an agreement that in case his Honor
should be of ‘opinion with the caveators, that the Superior
Court of Robeson could not, in this way, take cognizance of
the matter, the verdict should be set aside, and the proceedings
dismissed. IHis Honor being of opinion with the caveators,
the verdict was ordered to be set aside and the suit dismissed ;
from which judgment the propounders prayed and obtained
an appeal to this Court.
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The Act of Assembly under which the question of jurisdie-
tion is raised, is substantially set out in the opinion of the
Court and, therefore, need not be stated here.

Winston, Sr., and Shepherd, for propounder.
Troy and Banks, for caveator.

Barree, J.  After the issue of devisawit vel non was made
up in the county court, the only way in which it could be dis-
posed of was by a trial by jury; and if the jurisdiction to have
causes tried in that mode had been taken away from the County
Courts of Robeson, and vested exclusively in the Superior Courts
of that county, either party had a right to remove their cause
to that Court, by a writ of eertéorari, for the purpose of having
the issue tried there. Inthe case of the State v. Jacobs, Busb.
Rep. 218, we held that by consent, the parties might remove
a cause under similar circumstances, without the trouble,
delay, and expense of that writ; and that when an order ap-
peared upon the records of the County Court in the following
words, “Ordered that this cause be transferred to the Superior
Court for the trial of the issue”; it would betaken as having
been made by consent. The order in this case, following im-
mediately upon the making up of the issue “Removed for
trial to the next term of the Superior Court of this county,” is
one of equivalent import with that in the State v. Jacobs and
must be governed by the same rules. Indeed the counsel for
the defendants have not, in this Court, relied much upon the
around of objection to the jurisdiction of the Superior Court;
but have sought to sustain the judgment of that Court, dis-
missing the cause, for the want of jurisdiction, by contending
that in the second section of the Act of 1850, entitled “an
Act to repeal an Act entitled an Act to give exclusive juris-
diction to the Superior Courts of Robeson in all cases where
the intervention of a jury shall be necessary ” is unconstitu-
tional, and therefore void.

The first section of the Act, by repealing the act of 1820,
restored jury trials to the County Court, and then the second
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section provides as follows : ¢ That if a majority of the acting
justices of the peace for the said county shall, at any time
hereafter, deem the restoration of the jurisdiction of pleas to
the said Court inexpedient, they shall have power to abolish
the same; first giving thirty days notice of their intention
upon the court-house door in the town of Lumberton, and in
the event of the happening of the same, the clerk of the
Court of pleas and quarter sessions shall; within five days
thereafter, transfer to the office of the Superior Court clerk
of the said county, all books, papers and process in his
office wherein the intervention of a jury shall be necessary,
and the said Superior Court clerk shall enter the same upon
his docket in the same manner and under the same rules and
regulations as if the original process had issued from his
ofice.” It is admitted that the justices of the County Court
had abolished jury trials therein, prior to the time when the
issue in this case was made up. The counsel for the defendant
contend that after the jurisdiction to try issues of fact by a
jury had been conferred upon the County Court by law, the
power to abolish it was exclusively a legislative power, which
the General Assembly alone could exercise ; and which, there-
fore, it could not delegate to the justices of the County Court.

In the discussion of the question of constitutional power,
which is thus raised, it is not necessary for us to enter upon
an examination of the nature and extent of the power of the
Legislature. It is not denied that the law-makers “May order
and enact what to them may seem meet and useful, upon all
subjects, and in all methods, except those on which their action
is restrained by the Constitution,” either of the United States,
or of the State—(See Hoke v. Henderson, 4 Dev. Rep. at p. 7.)
Neither is it necessary for us to consider the general question
whether the General Assembly can delegate any portion of its
legislative functions to any man or set of men, aeting either in
an individual, or corporate capacity. That it may, has been too
long settled and acquiesced in by every department of the
government and by the people, to be now disputed or even
discussed. The taxing power is unquestionably a legislative
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power and one of the highest importance: and yet it has, ever
since the adoption of the Constitution, been partially delegated
to the justices of the county courts and to every incorporated
city, town and village, throughout the State. The power to
pass laws and ordinances for the government of the members
of a corporation is a legislative power, and yet no person
has ever yet thought it an infringement of the Constitution
for the Legislature to confer the power of making by-laws upon
the corporation itself. The power of prescribing rules for the
orderly conduct of business in a court of justice, is a legis-
lative power, and yet it has often been intrusted to the counrts
themselves, with the approbation of every body. The truth
is, that in the management of all the various and minuate de-
tails, which a highly civilized and refined society requires, the
General Assembly must have, and are universally conceded
to have, the power to act by means of agents; which agents
may be either individuals or political bodies; most generally
the latter. Without such power the Legislature would be an
unwieldy body, incapable of accomplishing one-half of the
great purposes for which it was created.

When the'act is done by the agent, its efficacy is derived,
not from the agent, but from the Legislature itself, the source
of the power. Ilence,the Legislature has, through its agents,
run off and marked the boundaries of counties, and located
and established their seats.of justice. It has often appointed
agents, and conferred upon them authority to ascertain the
existence of certain facts, declaring what the law shall be if
the facts be found to exist; and yet no one ever thought of
doubting that the law went into operation immediately upon
the ascertainment of the facts, in the manner designated. Of
this a remarkable instance is to be found in the aet of 1834,
ch. 1, entitled, “An Act concerning a convention to amend
the Constitntion of the State.” That Act employed the agency
of many of the executive and ministerial officers of the gov-
ernment, to ascertain whether it was the will of the people of
the State that a convention shonld be called for the purpose
of amending the Constitution, and declared that if a majority



JUNE TERM, 1855. 817

Thompson vs. Fleyd.

of the voters of the State, should have been found to have
cast their votes in favor of the measure, that delegates should
be elected, and the convention should be-held. It is well
known that, without any further legislation ‘on the subject,
upon a majority of the votes having been ascertained ta be in
favor of the calling of the convention, it was called, met, aud
proceeded to adopt and propose to the people ‘eertain amend-
ments, which were ratified by them, and now form a part of
our fundamental law. That Convention was composed of
many of the ablest lawyers and statesmen of the State, and
though a few of the members doubted of the legality of the
restrictions which the act imposed upon them, not one was
heard to question its validity in any other respect. Time
would fail us to enumerate all the instances ot a like partial
delegation of power. The celebrated one to which we have
just adverted is alone decisive of the case before us.

The Legislature, in substance and effect, appointed the jus-
tices of the County Court of Robeson to ascertain the fact,
whether a majority of them were in favor of surrendering the
jurisdiction of having jury trials in Court: and in the event
the fact being thus found, enacted- that thereafter such juris-
diction should be taken from them and vested exclusively in
the Superior Court of the county. Thejurisdiction was trans-
ferred, not by the justices of the County Court, but by the
Legislature ; just as the Convention of 1835 was not called into
existence by the authority of the Governor, who ascertained
and proclaimed the fact that a majority of the voters of the
State were in favor of it, but by the act of the Legislature of
1834, which prescribed the time, manner and circumstances,
at, in and under which, it was to meet and perform its inport-
ant duties. The justices were the mere instruments of the
Legislature to perform a certain act, and ascertain a certain
event, which, in its wisdom, that body deemed proper to be
performed and ascertained, before its will, in relation to a cer-
tain matter, should go into operation. Should it be now held
that a subsequent declaration of its will is necessary before it
can be carried into effect, it will unsettle many laws which



318 IN THE SUPREME COURT.

Thompson vs. Floyd.

have, ever since the foundation of our government, been re-
ceived and universally acted upon as valid. Not to multiply
instances: the 29th sec. 31st ch. Rev. Stat., which authorizes
the justices of the county court to dispense with the attend-
ance of jurors at two of their terms, affords an apt illustration
of the subject. That Act, under a somewhat modified form,
was passed originally in the year 1806.—(See Rev. Code of
1820, ch. 693, sec. 9.) It has been acted upon in some of the
counties of the State for many years, without question, and
we think it is now too late to attempt to bring it into doubt.
To dispense with the attendance of jurors at two of their terms,
is, in effect, to abolish jury trials at those two terms: and is
as much a legislative power, as to abolish them at the four
terms, or altogether. The cases are alike and cannot be dis-
tinguished from each other in principle, and they must both
stand or fall together. In our opinion both can stand upon
the ground that it is the Legislature, and not the justices,which
enacts the law by which the jurisdiction is taken away in part
or in whole.

It would be difficult, and it certainly is not necessary, for
us to attempt to define the precise boundary between what the
General Assembly, in its legislative capacity, is bound to do
in and of itself, and what it may do by and through the agency
of others. Whatever that dividing line may be, it is clear
that the justices of the county court of Robeson, in performing
the act which they were authorized to perform by the legis-
lature of 1850, were not, in a proper sense, legislating upon
the subject. - As soon as they had done what it was entrusted
to them to do, they were functi officio and had no further
power over the matter. They could not repeal, alter, or amend
the law in the slightest particular. They had simply, under
the anthority of the Legislature, ascertained a fact, and then
the legislative declaration of the will of the law-makers
attached a law to that fact. The partial and limited power
of the justices is extinguished and gone forever.. The univer-
sal and unlimited power of the Legislature, within the bounds
of the Constitution, is still existing, and still upholding the
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law which took away the jurisdiction of trying jury cases
from the County and transferred it to the Superior Court. Un-
der that law his Honor, in the latter court, ought to have
entertained and disposed of the present cause, and it was
erroneous to dismiss it.

For this error the judgment must be reversed, and this must
be certified to the superior court, to the end that it may pro-
ceed to have the issue tried, and the cause disposed of accord-
ing to law.

Judgment reversed.

Pzrr Curiaar

ARCHIBALD McLAUGHLIN vs. JOHN J. McLAUGHLIN et al.

Where upon the appearance of an insolvent at the Counnty Court, a suggestion
of fraud is made, but no specifications are filed in that Court, Held that the
cause was not in a -state te be carried to the Superior Court by appeal,
certiorari or otherwise.

Moriox for judgment on a ca. sz. bond, heard before his
Honor Judge Persox, at thie Special Term of Robeson Supe-
rior Court, May, 1855,

At February term, 1854, of Robeson County Court, the fol-
lowing is the entry in this case: “Defendant not allowed to
take the oath; frand suggested. Transferred to the superior
court.” This transfer was intended to be in pursuance of an
Act of Assembly passed in 1850, concerning the County Court
of Robeson. There were no specifications of frand filed in
the County Court, but specifications were filed in the Superior
Court, at spring term, 1854, and the cause was continued
till this term when, the defendant not appearing, a motion was
made for judgment by default against Lhim and his surcties.
The motion was opposed, on the ground, that the cause had
been sent to the Superior Court prematurely, not having been
put at issue ; and his Honor being of that opinion, ordered it
to be dismissed, from which judgment plaintiff appealed.
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Shepherd, for plaintiff.
Troy, for defendant.

Barree, J. The question which has been discussed before
us, and decided at the present term in Zhompson v. Floyd,
(ante 313) does not arise in this case. Ilere no issue was, nor
as matters then stood, could have been made up when the
cause was transferred to the Superior Court. The 10th section
of the Revised Statutes ch. 58, entitled “An Act for the relief
of insolvent debtors,” provides that when a debtor, after hav-
ing taken the necessary preliminary steps, applies to the county
court for permission to take the benefit of the act, any creditor
may suggest frand : whereupon the court shall direct an issue
to be made up and tried by a jury. The Act of 1844, ch. 81,
sec. 2, (Ire. Dig. Man. p. 118,) prohibits the court from per-
mitting such an issue to be made up and tried, unless the cred-
itor, Lis agent or attorney, shall file his suggestions of fraud in
writing.

From the record it appears that no suggestions were filed,
and no issue made up until the cause was docketted in the
Superior Court. It wasnot therefore,while in the County Court,
in a condition to be taken to the Superior Court by way of
appeal, writ of certéorari, or otherwise, and his Honor did
right in dismissing it for want of jurisdiction.

Per Curia. The judgment is affirmed.

THOMAS SUTTON AND WILLIAM LONG vs. JOSEPH MADRE.

Circumstances that raise only a possibility or conjecture, ought not to be left
alone, to a jury as evidence of a fact which a party is required to prove.

Actiox of trespass quare clausum freget, tried before his
Honor Judge Prrson, at the last Spring Term of Perquimons
Superior Court.

Title to the locus in quo was proved to be in the plaintiff,
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Sutton : it had been cultivated by one Thach, under whom
Sutton claimed title in 1851, but by no one in 1852, until the
fall of the year, when it was proven that both of the plaintiffs
were seen there,with their respective horses and hands, plough-
ing and putting the land in wheat. Both of these repaired the
fences, including the dividing fence between the field in ques-
tion, and that of the defendant, upon which they put some
new rails, and they gathered and shipped the wheat crop the
ensuing year.

There was evidence as to the defendant’s entry, also to plain-
tiff Sutton’s title and as to-boundary ; and there were questions
raised as to the admissibility of evidence, which are all stated
in the defendant’s bill of exceptions; but from the view taken
of this case, by the Court, it is not material for them to be set
forth. ‘

The defendant’s counsel insisted that the plaintiffs ecould not
recover, because the legal title being in the plaintiff, Sutton,
and he being in actual possession, that possession was ex-
clusive; and that there was no evidence of any such possessory
right-or possession in the plaintiff, Long, as to admit of an ac-
tion being sustained by him, and called upon his honor so to
instruct the jary.

But the Court declined so to instruct, and left it to the jury
to say, whether “they were satisfied from the evidence, that
Long was there under a contract of renting or some like agree-
ment, by which he acquired an interest in the land.

To this the defendant excepted. Verdict for the plaintiff.
Judgment and appeal.

Heath, for plaintiff.
Smith and Jordan, for defendants.

Barrig, J. It may be a matter of regret that the jadgment
in this case must be reversed and a new trial granted uponan
objection which applies to the parties, and not to the merits of
the suit. We say it may be a matter of regret becanse, appa-
rently, the law has been correctly administered in the Court
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below, in every thing except in submitting to the jury the
question of the joint possession of the Jocus in quo by the plain-
tiffs, without any proper evidence to support it. The title of
the land was shown to be in the plaintiff, Thomas Sutton, and
the only testimony offered to show that the other plaintiff was
in possession with him, was that the two were seen together
ploughing in a erop of wheat, with their respective hands and
horses : were also seen to repair the fences and to gather and
ship the wheat the ensuing year. No written lease, from Sut-
ton to the other plaintiff was produced, and no oral letting was"
shown by any direct proof, and it was left to be inferred from
the testimony just above stated. Was that testimony suffi-
cient to be left to the jury for that purpose? We think that
under the circumstances it was not. The burden of proof, it
will be remembered, lay on the plaintiffs. The evidence they
offered could raise a conjecture only of a fact which they
were bound to establish. It was just as consistent, if not
more 80, with the supposition that the plaintiff, Sutton, permit-
ted the other plaintiff’ to crop with him upon shares, as that
he had rented him the land. Such a case comes directly within
the rule laid down by Gastox, J., in delivering the opinion of
the Court in the case of Cobb v. Fogleman, 1 Ire. Rep. 440,
“Where the law does not presume the existence of a fact, there
must be proof, direct or indirect, before the jury can right-
fully find it: and although the boundary between a defect of
evidence and evidence confessedly slight, be not easily drawn
in practice, yet it cannot be doubted that what raises a possi-
bility or conjecture of a fact, never can amount to legal evi-
dence of it.” See also State v. Levells. Busb. Rep. 200. The
rule may, perhaps, be better illustrated by the following ex-
awple : suppose the plaintiff in a cause was bound tg show
the existence of a fact within twenty years, and the only testi-
mony he offered was that of a witness who stated that it exis-
ted either nineteen or twenty-one years, and he could not re-
member which : could the Judge leave that isolated statement
to the jury as testimony, from which they were at liberty to
find the issue in favor of the plaintiff ¢ Certainly not; and
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yet the case would be as strong in his favor as the present.
Here the testimony tends to prove a fact against the plaintiffs
as much as it does one for them. Hence it ean, at most, raise
only a possibility or conjecture, which, as Judge Gasrox says,
is not legal evidence of the fact.

For the error in this single particular the judgment is re-
versed, and a venere de novo awarded.

Prr Curiam. Judgment reversed.

Doe on the demise of JEREMIAH BASON vs. JOHN HOLT.

The words of a will** to the énly proper use and behoof of my daughter, Marga-
ret,” who is a feme covert, do not of themselves secure to such feme covert a
sole and separate estate, 5o as to deprive the husband of his marital rights.

Acron of BrmcrMENT, tried before Dick, Judge, at the last
Term of Alamance Superior Court.

The lessor of the plaintiff claimed title under the will of
Joseph Bason, which contains the -following clanse, that is,
“] give and bequeath and demise to my son, Jeremiah Dason,
his heirs and assigns, a mare and eolt, cow and calf, and wheel,
-one bed, household and kitchen furniture, sheep, -cattle, hogs,
and all the personal property bought by measbelonging to Mar-
tin Whitsett, placed by me in the possession of-my daughter,
Margaret ; also a negro girl, named Mary, and herincrease, born
or to-be born; also the tract of land bonght by me from the
said Whitsett, whereon he resides, to have and to hold the said
property, real and personal, to the only proper use and behoof
of my daughter, Margaret, and at her death, equally divided
among her children then living.”

The defendant claimed the tract of Jand mentioned in the
above extract, by virtue of a sheriff’s sale, under a judgment,
&e., against Austin Whitsett.

The case sent to this Court, concludes in these words, “The
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only question was, whether Austin Whitsett, who is the hus-
band of Margaret mentioned in the will, has such an interest
in said land as could be sold under execution for his debts.
His Honor, Judge Dick, was of opinion, that he had not such
an interest.” To which instruetion the defendant excepted.
Verdiet for the plaintiff. Judgmentand appeal by defendant.

Gralam, for the plaintiff.
Norwood, for the defendant.

Nasm, C.J. The question arises under the will of Jeseph
Bason, deceased. The clause of the will is as follows: 1
give and bequeath and demise unto my son Jeremiah Dason,
Lis heirs and assigns, a mare and colt, &e., property bought
by me as belonging to Martin Whitsett, placed by me in the
possession of my daughter, Margaret, &c.; also, the tract of
land bought by me from said Whitsett, whereon he resides,
to have and to hold said property, both real and personal, to
the only proper use and behoof of my said danghter Margaret,
and at her death, equally divided among her children.” The
land thus devised was sold under an execation against Whit-
sett and purchased by the defendant. Do the words, “to the
only proper use and behoof of my said daughter Margaret, &c.”
deprive her husband, Martin Whitsbdtt, of his marital right?
We think that of themselves they do not. That a separate
estate both in real and personal property may be so conveyed,
by either a deed or will, to a female, as to secure it from the
control of her husband, and put it beyond the reach of his
creditors, cannot be denied ; but such disposition is not favored
by the law, and the words used in a will or deed, to have such
effect, must be “unequivocal and expressed in unambiguons
terms.” No words of art are, however, necessary : it will be
sufficient, if, as above stated, the intentien of the donor is
expressed in terms sufficiently plain. The word ‘“separate”
is the appropriate word, but any others will do which express
the whole legal idea belonging to the first. See Levin on
Trusts, page 150.
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This subject has several times been before this court. The
case of Rudisell v. Watson,2 Dev. Eq. 430, was a devise;.the
words were, “all to be for her and her heirs’ proper use:” the
Court decided they were not sufficient to deprive the hushand
of his warital rights. In Asheraft v. Little and others, 4 Ire.
Eq. 236, which arose under a deed, the words were, “but the
said gift to extend to no other person;” it was decided they
did not amount to a separate estate in the daughter, the donee.
In Rudisell’s case the doctrine is gone into largely, and the
English authorities examined ; among them, Wellis v. Soyres,
4 Mad. 409, and Loberts v. Spicer, 5 Mad. 4915 this Court
says “it was held that upon the force of the particafar words
“her nse” or ‘“her own” use, &c., no separate use could be
implied ; for her own use and her proper use meant the same
thing, &e. 1 think no person can find a difference between
her own and her proper use.” In our case the words are, “#o
the only proper wse and behoof &c.”  In Asheraft’s case, the
strong words ‘“to extend to no other person,” were not sufli-
cient. Between the words “to her own proper use” and the
words ‘“her proper use,” there is no difference, they mean
the same thing, and we have seen that the latter are not suffi-
cient to convey a separate use to the fémale.

Bat this case differs from those cited in this, that here the
legal title was in a trustee by the terms of the will. What
would have been the decision of this Court, if, at the time of
the making of the will, the devisee, Margaret, had been shown
to be the wife of Whitsett, we do not consider. We have
looked carefully through the will to find if the fact were so,
and the case sent here is silent on that point. The only indi-
cation upon that subject is contained in the opinion of the
court below, in which it is stated “Arthur Whitsett, who is
the husband of Margaret, &e.” It does not say he was, at the
time the will was made, and we cannot, as was said by the
Court in Rudisell’s case, be governed by a meaning so deféect-
ively expressed.

As this fact did not appear, so far as the record shows, his
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Honor erred in holding that Whitsett had no such interest as
was the subject of an execution.

Judgment is reversed for the error pointed out, and a vensre
de novo is awarded.

Prr Curram.

STATE on rel. of ISRAEL BROOKS vs. WILSON GIBBS et al.

A defendant in an‘execution paid the money to the sheriff who had the writ in
his hands; the sheriff’ failed to make return of the money or process; a second
execution issued upon which the defendant therein (the present relator) paid
the money again: Held that he could not bring an action against the sheriff
on his official bond for failing to make the proper return j that remedy inured to
the plaintiff on the execution, and the relator’s remedy was to have the second
execution set aside on motion, or sue plaintiff in the execution for money had
and received as having been paid under a mistake.

Acrox of pesr, tried before his Honor Judge Carpwerr, at
the Fall Term, 1854, of the Superior Court of Hyde county.

A verdict was taken by consent, subject to the opinion of
his Honor upon the case which is recited in the opinion of
this Court. The Court below, upon consideration of the case,
being of opinion with the defendants, ordered the verdict to
be set aside and a non-suit to be entered.

Shaw, for plaintiff.
Donnell, for defendant.

Nasu, C. J. There is no error. In 1850, an execution
came to the hands of the sheriff of Hyde, on whose official
Dbond the defendants were sureties, at the instance of one
Young, against the relator, who thereon paid the sheriff three
hundred dollars. The writ was never returned, nor the money
paid into the office, nor to the plaintiff in the execution. The
sheriff of Hyde died, and after his death, another execution was
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issued against the relator, upon which he again paid the money.
The action is on the official bond of the deceased sheriff; the
breaches assigned, that he did not pay to the proper person the
money received, nor return the writ. The relator has miscon-
ceived his action ; he might have maintained an action against
Young, the plaintiff, for money had and received to his use as
having been paid by mistake. When the sheriff of Hyde
received the money on the execution, the latter was discharged
and he had no further claim upon the relator, in relation to it,
and Young committed a tort or wrong in having issued the
second execution. If asale of the relator’s property had taken
place under the second execntion, the sale would have been
void and the purchaser would have acquired no title under it.
HMurrell v. Roberts, 11 Ire. 424,

The first execution was discharged and the debt paid. The
relator paid the amount the second time in his own wrong.
When it issued, he might have stopped it by a motion in the
Court from which it issued, or by audita quercls, which is
the appropriate remedy where the party has no claim. He has
no claim against these defendants. Such an action might have
been brought by Young, for it was an injury to him, that the
sheriff made no return to Court, nor paid the amount received,
to him.

Per Crrisw.. Judgment affirmed.

WILLIAM H. WINDER vs. PENELOPE SMITH et «l.

Where one construction can be put on words in a will (in themselves extremely
vague and indefinite) which will give operation and effect to the intention of
the testator, that construction will be adopted, rather than the whole purpose
of the will should fail.

Acrion of covexant tried before his Honor, Judge Carp-
WELL, at the Spring Term, 1855, of Wake Superior Court.



328 IN THE SUPREME COURT.

Winder wvs. Smith.

The following case was agreed and submitted to.the Superior
Court.

The defendants, by their deed of bargain and sale, executed
on 20th of April, 1854, bargained and sold to the plaintiff, his
heirs and assigns, certain lands and real estate lying in the
county of Wake, being the same nentioned in the plaintiff’s
declaration, and in, and by the said deed did covenant, among
other things as follows: *“That they, the said Penelope Smith
and Mary A. Smith, or one of them, at and immediately be-
forc the time of the sealing and delivery of these presents.are
or is lawfully, absolutely, and rightfully seized of a good, sure,
perfect and indefeasible title and estate in fee simple, in pos-
session of and in the premises herein before by these presents
granted and sold, or mentioned, or intended so to be, and
every part thereof, without any manner of remainder or re-
mainders over or other matter or thing whatever,” and also
as follows, that is to say *that they the said Penelope and
“Mary, or one of them,now have or hath a good right and title
and lawful power and authority to grant, bargain and sell the
sald premises, and every part thereof, unto and to the use of
the said Winder, his heirs and assigns, according to the true
meaning of these presents.”

The only title claimed or set up by the defendants, or either
of them at the date of these covenants, was as devisees under
the will of Richard Smith, the late husband of the defendant
Penelope, and father of defendant Mary, which is as follows:

“T, Richard Smith, of the city of Raleigh, county of Wake,
and State of North Carolina, being of sound mind and mem-
ory, do make and ordain this to be my last will and testament,
as follows, viz: to wit:

“Ttem, 1st. It is my will and desire that the whole of my
estate, both real and personal, be divided between my wife
and daughter Mary Ann Smith, as the laws of the State have
and are made and provided, believing that those Jaws make
as equitable and fair a division as I can make, with the follow-
ing proviso and exceptions, to wit:

“It is my will and desire that my wife, Penelope Smith,
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who will be entitled to one-third of all the personal estate to
her and her heirs forever, and her third, or dower, of all the
real estate during her natural life.

“Item 2nd. I also give and bequeath to her, to do as she
pleases with, one equal half of all the nett profits of my estate
both real and personal, for her maintenance and support as
long as she lives and may require it.

Item 8rd. I give and bequeath to my daughter Mary Ann
Smith, who will be entitled to the other two-thirds ot all my
estate, both real and personal, the other one equal half of all
the nett profits of my estate both real and personal, for her
maintenance and support. The care and management of
which, and collections of the same, is to be made by her mo-
ther, and not to be paid over to her until it is collected, unless
Lier mother chooses to do so; which I leave to her discretion.

“Item 4th. I give and bequeath to my daughter, Mary
Ann Smith, all the rest and residue of my estate, both real
and personal, as the laws of the State allows, and not given
away in either of these items of my will above; with the fol-
lowing proviso aud exceptions, intended by me for herspecial
benefit and protection: that is, she is to have the one-third of
her portion, if she requires it, for her support and maintenance
and to do as she pleases with; the other two-thirds only I'lend
her, in trust, to be managed by the County Court of Wake,
and Superior Courts, and Courts of Equity of said -county, as
trustees for her and her heirs forever, allowing to her and her
heirs the nett income of the said two-thirds aforesaid, atter
the decense of her mother: and it the Courts atoresaid should
not act in the capacity of a trustee, as before desired, then it
is my will and desire for cither of the said Courts to appoint
some safe and competent person or persons, from time to time,
to act as trustee, and the Court is to make such order and de-
cree as to them 'may appear fair and proper, and may require
such securities of the said trustee as to them may appear
proper; and if such trustees are appointed they are not per-
mitted to diminish but is to remain as a separate and special
and trust fund for her benefit and her heirs forever, (she re-
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ceiving the nett profits after the decease of her mother, as
mentioned in another clause of the will) for and during her
natural life, and then to such of her child or children as she
may have or leave surviving her. I do notmake this provision
to deprive her or her husband, if she marries, from the free
use and enjoyment of the fruits of my labor and industry, but
to provide, as far as I can, for her and her children against
any misfortune that might happen, and which I am legally
advised 1s proper.

“Item 5th. The whole of my estate I wish to be kept as
much together as the nature of the case will admit ; though I
make no positive item to that effect, and the whole of my ser-
vants to be treated well and provided for, except such as may
become refractory and unruly, and if so they may De sold.
It is my first request that all my just debts be first paid, out
of the first avails of my estate: having been careful to keep
out of debt, it is my wish to owe little or nothing at my de-
cease: but no doubt some small charges, or debts, will have
to be paid,-which may be paid out of any monies I have at
the time of my decease. Written by myself and pronounced
by e to be my last will and testament, and signed in my
own proper hand-writing, and preferring not to have any sub-
scribing witnesses, as the law provides as good or better proof
of any person’s hand-writing making a will.  And I file this,
my will, among my most valuable papers, revoking and dis-
annulling all, or any other will made by me, it any should
appear, and pronouncing this to be my last and my only will
and testament. Given under my hand and seal, 10th Oct.
1851, &e. “ S1eyED AND SEaLED.”

“CODICIT, TO THIS MY WILL:

“Jt is my wish and desire, that the black lead plumbago
mines, which I own now one-half of, may never be sold but
kept in perpetuity for my estate; but some small part or parts
of the land that may not be material to keep, may be sold, if
necessary, but no part or parts of the mines. Oct. 10, 1851.

“Si16NED.”
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“Item. 1 hereby appoint my wife executor to this my last
will and testament, and request her to call in such friends to
aid her as she may find desirable. Oct. 10, 1851.

“ S1eNED AND SEALED.”

And it is agreed “that if, by the above will, a good and
indefeasible estate in fee simple was devised to the said Pen-
elope and Mary, or either of them, so as to amount to a
performance of the covenants, then a judgment of non-suit be
entered, otherwise, judgment to be for the plaintiff, and an
inquiry of damages to be awarded as upon a judgment by
nil dicit, or non swm informatus.”

Upon consideration of the premises, his Honor, being of
opinion with the defendants, gave judgment of non-suit.* From
which plaintiff appealed.

Badger, for plaintiff.
Miller, for defendants.

Barreg, J. The question presented by the case agreed,
depends for its solution upon the constructinn of the will of
the late Richard Smith. The devisor was manifestly ¢nops
conetlit, and his will requires all the aid which can be derived
from that consideration, to enable us to carry out his presumed
intention.

Looking at the whole will, and endeavoring to give effect to
every part of it, as it is our duty to do (Qwen v. Owen, Busb.
Eq. 121, Checves v. Bell, 1 Jones’ Eq. 234) we are led to the
conclusion that by the fourth clause the devisor has given to
his danghter, Mary Ann, an estate in fee in all his real estate,
subject to the dower of her mother therein, with an executory
devise in fee, in two-thirds thereof, to her children, should she
marry and die leaving issue. The devise is, in form, rather a
gift to her for life, with a contingent remainder in fee to her

® It is due to his Honor, Judge Caldwell, to say that this judgment was strictly
pro forma, and was rendered at the urgent request of both counsel, without there
being the slightest opportunity for examining the case.
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children, and upon default of children, remainder to her and
her heirs; bat the legal operation and effect of it is as we
have above stated. The constrnction which gives an execu-
tory devise to the children of his daughter is admissible, and
is adopted, because it is the only means by which the manifest
intention of the devisor to provide for them, can-be carried
into effect. The alternative, contended for by the defendant’s
counsel, of declaring that the latter portions of the clause in
question are too vague and unecertain to be allowed to operate,
we do not feel at liberty to adopt, while effect can in any way
be given to them. Amidst their darkness and obscurity we
can yet see light enough to enable us to fasten upon the estate
given to the daughter, a provision for her children, should she
ever marry and die leaving any surviving her.

Our opinion therefore, is, that there was a breach of the
covenant contained in the deed under which the plaintiff
claims. The judgment of the Superior Court must be reversed,
and judgment given here for the plaintiff, according to the
cage agreed, and this must be certified to the end that he may
have an enquiry of his damages.

Per Curiaw, Judgment reversed, and judgment
for plaintiff.
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THE STATE vs. MARION WOODY et al.

An indictment for an affray which simply charges that defendants did make an
affray, without stating in what manner or by what acts, is defective.

Tuis was an vpiorsent for an affray, tried before his Honor
Judge Manvy, at the Spring Term, 1835, of Ashe Superior
Court.

The sole question in the case, arose upon the sufficiency of
the following bill of indictment:

“State of North Carolina, |  Superior Court of Law,

Ashe County. | Fall Term, 1855.

“The jurors for the State upon their oath presept, that John
King, Marion Woody, and Alvis Blevins on the 1st day of
September, A. D. 1853, with force and arms, at and in the
county of Ashe did unlawfully assemble together to disturb
the peace of the State, and being so then and there unlawfully
assembled together, did make an affray, to the terror and dis-
turbance of divers of the good citizens of the State and its
laws, to the evil example of all others in like case offending
and against the peace and dignity of the State.

“S1eNED.”

One of the defendants submitted and was fined at a former
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term : the others were regularly put upon their trial at this
term and being found guilty, a motion was made in arrest of
judgment for the defects on the face of the indictment.

His Honor refused to arrest the judgment, and having pro-
nounced the same, the defendant Woody appealed to this
Court.

Attorney General, for the State.
—— w——, for the defendant.

Barrie, J. The question arising upon the appeal of the
defendant, is whether the indictinent, upon which he was
convicted of an affray, is sufficient to sustain the judgment
which was pronounced against him. “Every offense consists
of certain acts done, or omitted under certain circumstances,
and in an indictment for the offense, it is not suflicient to
charge the defendant generally with having committed it,
as that he murdered J. G. or stole the goods of J. 8., or com-
mitted burglary in the house of J. 8. or the like ; but all the
facts and circumstances constituting the offense must be spe-
cifically set forth.” Arch. Crim. Plea. 41.

There are some exceptions to this rule, founded upon the
nature of the offenses: Thus, “1. A man may be indicted
for being “a common barretor” without detailing the particu-
lars of the barretry. 2. A woman may be indicted for being
a ‘“common scold,” without detailing the particulars of her
conduct. 3: A person may be indicted for keeping a common
gambling house, or bawdy house, withont stating the circam-
stances which it may be necessary to give in evidence to show
that it is a house of that description. 4. In an indictment
for the soliciting or inciting to the commission of a crime, or
for alding and assisting in the commission of it, it is not neces-
sary to state the particulars of the incitement or solicitation,
or the aid or assistance. In all other cases, every fact or cir-
cumstance, which is a necessary ingredient in the offense, must
be set forth in the indictment.” 1bid 41, 42.

An affray is defined to be a fighting of two or more persons
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in a public place to the terror of the citizens: State v. Allen,
4 Hawks’ Rep. 856. This definition deces not include every
instance of an affray, as one person alone may be guilty of it
by publicly riding or going armed offensively, to the terror
and alarm of the peaceable citizens of the State. See 1 1lawk.
P. C. ch. 63, sec. 2, 4; but it is sufficiently comprehensive to
embrace the ease now before us. An essential ingredient in
the offense, as thus described, is that it is.committed in a public
place. If the fighting be in a private plaee, it is an assault
and battery merely, and not an affray ; Siate v. Allen wbi su-
pra. Arch. Crim. Plea. 451, citing 1 Hawk. P. C. ch. 63,
sec. 1.

It appears from this, that the indictment must charge a
fighting or a being arrayed in a warlike manner in some public
place, as in a public street or highway, and so are the prece-
dents. Arch. Cr. pl. 450,

If the indictment charge that the parties ““to, with and
against each other, did fight and make an affray to the nui-
sance of the citizens,” without stating that it was in a public
place, they may both, or one alone, be convicted of assaul¢
and battery: See State v. Allen ubi supra. It follows from
this that the present indictment cannot be sustained, because
it omits to charge the facts and circumstances necessary to
constitute the offense either of an affray or of a mutual assault
and battery.

Judgment arrested.

Prer Coriawm..

STATE vs. B. W. BELL,

The sale of a quart of spirifuous liquor, under an agreement that the seller was
to retain it in a separate vessel, and the buyer- to have access to it when he
pleased, under which agreement the buyer drank the whole at various timeg,
(there being no finding that it was an artifice to evade the Statute) is not
within the Act of Assembly.

Ixproraext for retailing spirits by the small measure, with-
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out a license, tried before his Honor Judge SauNpErs, at the
last Superior Court of Macon county.

Attorney General, for the State.
Williams, for the defendant.

Nasm, C. J. The defendant is indicted for selling spirits
by the retail without having a license therefor. Cunningham
purchased of him a quart of spirituous liquors, for which he
paid himn the price, and it was agreed that the spiritnousliquors
should be put into a decanter for the purchaser, who should
be at liberty to drink it by the glass as he might call for it,
and under this arrangement Cunningham drank up the quart.
His Honor was of opinion that the defendant violated the Act
under which he was prosecuted. In this opinion we do not
concur.

The Act creating the offense provides against retailing
“gpirituous liquors by the small measure, that is to say in
quantities less than a quart without a license.” In the case,
State v. Iirkham, 1 Ire. Rep. 884, the Court said, if the con-
tract between the parties had been that the seller shounld de-
liver a quart of spirits, which particuler quart should there-
upon become the property of the purchaser, although the seller,
by agreement, was to retain it for the purchaser, so as to be
used by the latter, from time to time, as he might require, we
suppose that such a contract (unless perhaps it were found by
the jury that there was an intent thereby to evade the statute)
must have been held to be a contract for the sale of a quart.
In the case now under consideration, the particular quart be-
came the property of the purchaser upon the price being paid :
it was placed in a decanter separated from the rest of the spi-
rits, to be used by the purchaser at his pleasure, and he might
at any time have taken away the whole without the consent
of the seller, and either carried it home or deposited it else-
where. His Honor below did not avail himself of the doubt
expressed by the Court in Kirkham’s case : he did not leave it
to the jury to say whether the contract between the parties
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was made with a view to evade the statute: that question is
not before us, and we express no opinion upon it: but his
Honor held that the facts proved in the case brought it within
the operation of the statute. In this there is error, and a
venire de novo is awarded.

Per Curiam. Judgment reversed.

STATE to the use of A. C. SUTTON wvs. J. B. ALLISON et al.

A sheriff by his return that ke has levied upon the property of the defendunt in
a fi. fa.is estopped to deny the truth of such return.

A sheriff can, and when necessary should summon the power of the county to
aid in the execution of final process.

Actriox of penr upon the official bond of the sheriff of Hay-
wood, tried before hLis Honor Judge Prrsox, at the last Fall
Term of Macon Superior Court.

The breach assigned in the declaration was the failure of
Allison, the sheriff, to collect a debt of the plaintiff. The
plaintiff had in due time placed in the hands of Allison a fiere
Jacias in his favor, against one Hunter, which was returned
by the defendant, that he had “levied upon a horse and wagon.”
The defendant proved by a witness, that the property was not
present when the entry was made, but was then in the county of
Macon : that Hunter had assented to the levy and gave the
sheriff a forth-coming bond, for the delivery of the property
on the day of the sale, which was forfeited.

The defendant’s counsel insisted, that a levy, made under
these circumstances, did not vest the property in the sheriff,
and did not make him liable to the plaintiff for its value. But
the Court held the return was conclusive against the sheriff
as to the levy. To which the defendants excepted.

It was in evidence, that Allison and HJunter and seven other
persons, were present together in the county of Haywood
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while this fi. f@. was in the hands of the defendant, Allison,
and that Hunter had with him there, horses and other property,
liable to execution: but there was evidence tending to show
that the sheriff could not, alone, have seized the property and
taken it out of the possession of IHunter, without endanger-
ing his life or exposing himself to great personal harm.

The Court charged that Allison had a right, and it was his
duty, to summon the by-standers to assist him, and if with
their assistance he could have seized the property, without
endangering his life or inc¢urring the risk of great bodily harm,
lie was bound to do so, and his failure to summon the by-
standers was a want of diligence, which made him liable to
the plaintiff. To which the defendant again excepted. Ver-
diet for the plaintifi.  Judgment and appeal to this Court.

J. W. Woodfin and Bazter, for the plaintiff.
N. W. Woodfin and Gaither, for the defendant.

Prarsoxw, 5. We coneur with his Honor, for the reasons
given by him, upon both the questions presented in the case.
The legal effect of a return, made by the sheriff “levied upon
property of the defendant,” is to preclude the plaintiff from
taking any further action, because the judgment is satisfied
by the levy, unless the debtor afterwards has the use and ben-
efit of the property: such being its legal effect, and being
a solemn official act made on oath, it amounts to an estoppe/
which, as Lord Coxe expresses it, “shutteth a man’s mouth
from speaking the trath.” An officer may sometimes obtain
leave to amend, or to strike out the return, and make another,
as when the property levied on turns out not to belong to the
debtor, and is judicially ascertained to be the property of a
third person. DBut while the return stands, and affects the
plaintiff as stated above, it is proper that the sheriff shall not
be heard to say, or to prove, that, in fact, hie did not do what
by his return he said he had done. In this point of view, the
fact that the sheriff holds a forthcoming bond, to which he
may resort for an indemnity, has some force : should he sue
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on the bond, he, in his turn, will have the lenefit of the doc-
trine of estoppel, and may *shut the mouth” of the obligors
by their own deed, aud prevent them from sayiug, * there was
no levy, inasmuch as the property was not in the sherift’s.
connty, and could not be levied on.” They are concluded as
to this matter by their deed.

The authorities cited upon the second point establish, that
a sheriff is not required on mesne process, in a civil suit, <. ¢., a
capias ad respondendun, to summon the posse comitatus, or
call out the power of the connty. The reason is, that as the
party is allowed to give Dbail, it is presuned the oflicer will
have no occasion for the aid of the power of the county: for
this reason “rescue” is a suflicient return to mesne process.
Upon mesne process in eriminal proceedings, and upon final
process in civil suits, the law is otherwise ; for the same rea-
sons do not apply. State v. Armjfield, 2 Hawks 246, decides
that upon a fi. fa. the officer has no right to force open an
outside door of the defendant’s dwelling house : this is put on
the ground that it is Lis éastle; and the decision in no wise
tends to prove, that upon a fi. fa. the sherifl'.is not required,
i’ it becomes necessary, to call out the power of his county, as
in other cases of “final process.” Upon a ca. sa. a sheriff has
no right to force open an outside door of the defendant’s dwell-
ing house, but he is required, if the defendant resists, to call
out force enough to arrest him.

Pzr Crriaw Judgment aflirmed.

GEORGE W. MILLER »s. R. A. BLACK.

An action may be maintained in this State, though both plaintiff and defendant
are citizens of other States.

A plea in abutement that the pluintiff is a citizen of one of the States of this
Union other than North Carolina, and that the defendant is not a resident of
the county where the snit is brought, but is a citizen of another State, it not
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being alleged in the plea that the contract sued on was not made in North
Carolina, on demurrer, will be overraled.

Arpear from the Superior Court of Cleaveland, at Fall
Term, 1854.

Prea 1§ ABATEMENT to a writ to which the plaintiff filed a
general demurrer—Joinder in demurrer. '

The facts of the case appear from the opinion of the Court.
On the argument of the demurrer below, his Honor, Judge
Prrson, being of opinion that the plea was insufficient, sus-
tained the demurrer and adjudged that the defendant answer
over. From this judgment defendant prayed an appeal which
was allowed.

Lander and Bauwter, for plaintiff.
Guion and Hoke, for defendant.

Nasu, C.J. The pleain abatement sets forth, that at the
time the writ in this case issued, the plaintiff was a citizen of
the State of Tennessee, and that he so continues, and that the
defendant was, and is a citizen of the State of South Carolina.

The case presents simply the question, whether one citizen
of the United States can sustain an action against a citizen
of another, in a State where neither lives?

The Act of the General Assembly of this State, regulating
the bringing of actions, has no relation to a case such as this;
but is confined, mainly, to actions between citizen and citizen,
To many purposes, the citizens of one State are eitizens of
every State in the Union : they are not aliens, one to the other;
they can purchase and hold, and transmit by inheritance, real
estate of every kind in each State. It would be strange indeed
if a citizen of Georgia, meeting his debtor, a citizen of Massa-
chusetts, in the State of New York, should not have a right
to demand what was due him, nor be able to enforce his de-
mand by a resort to the Courts of that State.

It is said that the Federal Court is open to him: That is
80, provided the sum claimed is to an amount authorizing the
interference of the latter court, to wit, §500. What is to be-
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come of those numerous claims falling short of that amount ?
Must a citizen of California, to whom one, a citizen of Maine,
owes a debt of §490, go to Maine, and bring his suit there, or
wait till he catches him in California? We lhold not; but
that the courts of every State in the Union, where there is no
statutory provision to the contrary, are open to him to seek
redress. We possess one common country, and, to many pur-
poses, one common government. The case of Stramburg v.
Heckman, 1 Busb. Rep. 250, to which our attention has been
drawn, was between two foreigners; the Court in sustaining
the demurrer to the plea in abatement, state, that it did not
appear in the plea, wlhere the contract, sought to be enforced,
was entered into, whether in a foreign country, or in this
State, and thereupon the demurrer was sustained. If the
principle enforced there, between foreigners, is to be applied
to the citizens of different States of the Union, when seeking
to enforce a contract in the courts of a third, then the plea
here is defective: there is nothing in it to show that the con-
tract was not made in North Carolina.

In England a contract made in a foreign country may be
enforced in the courts there, by the parties to it. Delavidge
v. Vianna, 1 Barn and Adol. 284. Story’s Conf. Laws, sec.
538 to 542 and to 554, There is no error.

Per Curiam Judgment affirmed.

F. A. WEAVER »s. J. M. HAMILTON.

A Justice of the Peace who grants an appeal to Court, from a judgment which
he has rendered, and takes the required security, but afterwards defaces the
appeal bond and fails to return the papers to the Court to which the appeal is
taken, although guilty of a misdemeanor, is not liable to be punished for a
contempt of the Court.

Costs cannot be adjudged on a rule for a contempt, unless there be a judgment
finding the defendant guilty of such contempt.

Rore served upon the defendant to show cause why he
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should not be held ih covreMer of the Court: Ileard before
his Honor, Judge Person, at the IFall Term, 1854, of Ruther-
ford Superior Court. '

The rule was granted on the following affidavit:

“TF. A. Weaver maketh oath, that on 8th day of February,
1854, or thereabouts, he recovered a judgment before J. M.
Hamilton, one of the Justices of the Peace for the said county,
against Robert Dobson for the sum of §15, or thereabouts:
that thereafter, on or about the 1Sth of February, 1854, the
defendant, within ten days after the rendition of said judg-
ment, being dissatisfied with the said judgment, prayed an
appeal to the Superior Court of Law, of said county of Ruth-
erford, which was allowed, and gave as his sureties for said
appeal, A. J. Hamilton; Thomas Green and Wm. . Foster;
who became bound as such in due form of law; that said
judgment and appeal were then left in the possession of the
said J. M. Hamilton, justice as aforesaid whose duty it was to
return the same at this term of this Honorable Court, to which
the same is returnable. This affiant furtherswears, that said
appeal has not been returned by the said J. M. Iamilton, but
he retains the same in his hands, and refuses, as affiant is in-
formed and believes, to return the same into this Court and
have it entered of record: That affiant is informed and be-
lieves that the said J. M. Hamilton, justice, &c., has peritted
and allowed the names of the said sureties to the appeal, to be
stricken out and erased, after they had became bound as sure-
ties, and has permitted, and allowed the said judgment, to be
defaced and entries to be made thereon, contrary to law, and
against the consent of affiant.”

Plaintiff filed another affidavit afirming the facts set forth
in the above.

The rule was granted by Dick, Judge, at Spring Term, 1854,
and continued over to the Fall Term, 1854, of the same Court,
when the defendant, having been served with notice, appeared
and made the following return:

“This respondent answering thereto, saith that it is not true,
as alleged in the affidavit of the said Weaver, that he recov-
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ered a judgment against Dobson, but on the 25th of February
last, this respondent, as a Justice of the Peace in and for this
county, rendered a judgment in favor of John Dill, to the use
of the said Weaver, against Robert Dobson for 39 30 princi-
pal, with interest from 8th of January, 1852, and 40 cents
costs. EFrom this judgment said Dobson prayed an appeal to
this Court (which was allowed by this respondent) and gave
for security A. J. ITamilton, Thomas Green and W. IL Foster.
This being done, it was the purpose of respondent to return
the said appeal, but being satisfied, from the representations
of said securities, that they had signed the same under a mis-
apprehension, they supposing that they were only bound for
said Dobson’s appearance two week’s thereafter, respondent,
in accordance with his convictions of duty, struck out the said
appeal. In doing so, respondent thought he was acting within
the limits of his judicial power, and intended only to measuare
out justice to the parties; he intended no contempt of this, or
any other court: he acted from a sense of duaty only, and from
a desire to do justice to all; and he respectfully submits
whether the rule made upon him, at the last term, is not only
a reflection upon his judicial integrity, but in violation of all
precedent, and a dangerous innovation upon the rights of an
independent tribunal, bound under as high obligations to dis-
charge its duties as this Ilonorable Court? Ile admits the
superior supervisory power of this Court, but the mode and
manner of exercising this power, he humbly concludes, has
been misconceived in this case. As a Justice of the Peace
lhe is advised and insists that he has as ample power to amend,
alter or modify the judgments and entries made by him, as
this Honorable Court, and if he errs, as he may have done in
this case, frorn his anxiety to mete out justice to all concerned,
by writs well defined, and whose offices are well understoad,
his acts may be brought up and revised and corrected Lere.
As an illustration: parties litigating here, have a right of a) -
peal in many instances, to the Supreme Court: suppose a
judgment rendered by your Honor appealed from and an ap-
peal-bond executed, and afterwards cancelled, because of a
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misapprehension of the sureties as to the nature of the liability
incurred by them, or even from -corrupt motives, to favor one
of the parties, would this Court be answerable to this higher
tribunal for a contempt? TRespondent ventures the opinion
that such a course would not be thonght of, much less resorted
to. The usnal remedy by certiorar: would be adequate for
purposes of justice; it is the course marked out by law, prac-
ticed by every one and approved by the wisdom of ages, as
the best mode of preserving the independence and integrity
of separate tribunals. So in this case: If respondent has
erred, the writ of recordar: might have been sued, which
would have sufficed to bring this error, legitimately, before this
Court for revision: and if his error proceeded from corruption,
he conld be reached by indictment or impeachment, and not
by a summary proceeding for contempt, to be inflicted at the
discretion of one man, withont the benefit of a trial of his
peers, or the constitutional right of confronting his witnesses ;
but upon ex parte affidavits—the punishment restricted by no
law, but resting solely on the arbitrary whim of the Court:
Under these considerations respondent submits, that this Court
has overleaped its powers, and usurped a jurisdiction, danger-
ous in its tendency, and violative of respondent’s rights.

“Again: by the act of 1846, the power of this Court, to at-
tach for contempt is defined and restricted: Your respondent
has not been brought within its provisions by a single allega-
tion made in plaintiff’s affidavit or rule: on the contrary, the
facts upon which this rule was granted, show, as he is advised,
that he is not amenable to this Court in this proceeding.
Wherefore, he prays to be hence dismissed, with costs, for this
illegal proceeding against him.

“Joun Baxrer, Attorney.”

“Sworn to by the defendant.”

Upon argument of the case the Court adjudged that *the
defendant pay the costs in this case, to be taxed by the clerk,
and that he be discharged.”

From which judgment the defendant appealed.



AUGUST TERM, 1855. 881

‘Weaver vs. Hamilton.

Awery, for plaintiff.
Baater, for defendant.

Nasr, C.J. The doctrine of contempt is regulated in this
State by statute. Before the year 1846, they were undefined,
and left very much to the discretion of the court presiding.
Under such circumstances, it is not at all to be wondered at,
that many acts were considered as contempt, and punished
as such, which, in the eyes of the public, were looked upon
as harmless in themselves, but as exhibiting an arbitrary spirit
in judicial officers. The necessity of this power, however, is
felt and acknowledged by every one, who values the indepen-
dence of the judiciary, or its wholesome action. If it were
not in the power of the court to punish individuals, who, by
noise or otherwise, interrapt its proceedings, its business would
be impeded—the majesty of the law defied, and the court
ultimately brought into contempt. Needful, then, as the
power to punish for contempt is, to every court, mixed up as
it is in its very being, it is proper and right that the courts
should have, as far as possible, some sure guide to-regulate
their course. No well-minded judge desires to be burthened
with discretionary powers: at least, no further than is neces-
sary to the proper transaction of the business before him. In
the year 1846, the Legislature of the State turned its attention
to the subject, and defined the limit within which the power
to punish for contempts should be exercised by courts of jus-
tice. In the 1st sec. of the 62 ch. it is enacted that *“The
power of the courts to inflict summary punishment for con-
tempt of court, shall not, hereafter, extend to any causes
except the misbehavior of any person or persons in the pres-
ence of the said court, or so near thereto, as to obstruct the
administration of justice, the misbehavior of any of the officers
of said court, in their official transactions, and the disobedience,
or resistance by any ofticer of the said court, party, or juror,
witness, or any other person or persons, to any lawful writ,
process, order, decree or command of the said court.” In the
case before us, a judgment had been obtained by the plaintiff,
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Weaver, before the defendant, who is a Justice of the Peace
of Rutherford county, from which the defendant in the judg-
ment prayed an appeal to the next term of the Superior Court,
and entered into bond with sureties according to law. The
appeal was not returned to Court, and a notice was regularly
served on the defendant, to show cause why he did not return
it, and also to show cause why he should not be held in con-
tempt for refusing and neglecting to make return as required
by law. "In his return, the defendant states that a judgment
to the use of Weaver was obtained Dbefore him against one
Dobson, who being dissatisfied, prayed an appeal to the Supe-
rior Court of the county and gave three sureties, who, together
with Dobson, exccuted an appeal bond. The return then
states that the defendant being satisficd by the representation
of the suretics, that they executed the said bond under a mis-
take, erased their names from it, fully believing he had a right
to do so; and believing, that the defendant Dobson had not
complied with the law, in giving bond and security thereto
for his appeal, he considered the appeal incomplete, and that
he had no right to return it to Court.

It will be readily perceived that the cause or foundation for
the charge against the defendant, here, for contempt, does not
come within any of the classes enumerated in the Act of 1846.
The act complained of was not committed in the presence of
the Conrt, or near thereto: the defendant is not an officer of
the Court, nor has he refused obedience to any lawful writ,
process, order, decree, or command of the Superior Court of

Rutherford, where he was held in contempt. It is true, that
the magistrate strangely mistook his duty, in striking from the
appeal bond the names of the sureties. The bond was an offi-
cial one, in his custody, as an officer of the law, and he had,
after it was duly executed, no more power to alter it, than he
liad to alter or erase the judgment,-or to erase any private bond
which had been entrusted to his custody by the owner of it,
The present plaintiff had acqnired, by its execution, an interest
in it, of which the defendant could not, by his officions and
unauthorized alteration of it, deprive him. After the erasnre
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by the defendant, it still remained an appeal bond, and the
papers ought to have been returned by him to the Court: the
violence, perpetrated by him upon the official papers in his
hands, was a mmisdemeanor, and may, under circumstances, be
punished by indictment, but not as a contempt. The case was
likened at the bar, to that of a sheriff, who, having collected
money under an execution, fails, or refuses to pay it into the
office of the court: in such a case the officer has violated his
precept, which commands him to return it to the clerk of the
court, one of the classes enumerated in the Act of 1846,

On behalf ot the plaintiff, and in support of the allegation
of the existence of the contempt, it is insisted that the plaintiff
could not support an application tor a recordari, for an appeal
had been prayed for and granted. So far as enforcing the
claim against Dobson and his sureties, was in question, the
proper course was pursued by serving a notice upon the defend-
ant to return the papers. His HHonor considered the conduct
of the defendant to amount to a contempt of court, and that
the costs of the proceeding were a sutficient punishment. As
there was no contempt of court, the defendant, under the gen-
eral law regulating costs, was entitled to his costs.

Per Curisar Judgment reversed and judgment for the
defendant for costs.

L. M. WILEY & CO. vs. W. L. McREE et al.

Simply advising a debtor to run away, though the advice be given to delay, &e.,
is not equivalent to aiding and assisting, and will not sustain an action under
the Statute against the fraudulent removing of debtors.

Actiox ox e case for the fraudulent removal of a debtor,
tried before his Honor Judge Prrsox, at the Fall Term, 1854,
of Caldwel Superior Court.

In March, in 1849, J. O. Roberts & Co., owed a debt due
by note, to the plaintiffs, who were merchants, living and do-
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ing business in the city of New York. The plaintiffs had sent
their note for collection to an attorney, residing in the county
of Burke.

The plaintiff’s attorney had made a verbal arrangement to
receive from Roberts, claims on third persons, in lieu and sat-
isfaction of this claim, but had only received such claims for
a small part of the debt. At the time of the transaction,
hereinafter stated, the attorney had gone from the county .of
Burke on a temporary journey. Roberts, at this time, was
residing in the county of Burke, and had been so residing for
six months.

About the 26th of March, in the year 1849, Roberts remov-
ed from the county of Burke, secretly, and fraudulently, much
indebted to others living in said county, as well as to the
plaintiffs. He was entirely insolvent. He had, at this time,
no remunerating occupation, and no prospect of successful em-
ployment in said county.

It appeared in evidence, thatshortly after he had absconded,
one of the defendants, who knew of his indebtedness, said in
a conversation with the above mentioned attorney, who was
complaining of Roberts’ course, that Roberts had been dissi-
pating and doing no good, and that all his friends thought it
was best for him and his creditors, that he should go to Cali-
fornia and acquire the means of paying his debts, and remark-
ed, “if you had been here, and seen how he was doing, you
would have advised that course too.”

Upon this the plaintiffs counsel insisted that he had made
out a case under the Statute, and called upon the Court so to
charge.

But his Honor refused to give such instructions, and charg-
ed that “ merely advising Roberts to go, although with the
intent to delay, hinder or defraud his creditors, was not suffi-
cient to make the defendants liable under the Statute. To
which plaintiff’s counsel excepted. The verdict was returned
for the defendants.

There was another exception to the charge of the Court,
upon the question, whether the plaintiffs were creditors in the
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county of Burke? which, not being considered by this Court,
need not be further noticed. Judgment for the defendants,
and appeal.

J. W. Woodfin, N. W. Woodfin and T. L. Caldwell, for
plaintiffs.
Gaither, Guion, Bynum and Awvery, for defendants.

Pearson, J. The only point presented to us, is upon the
exception to the charge. His Honor held, merely advising a
debtor to leave the county, although with an intent to delay,
hinder or defraud his creditors, did not make the defendant
liable under the Statute. The words of the Statate are, ¢ if
any person shall remove, or shall aid, or assist in removing,
any debtor out of the county in which he shall have resided
for six months, with an intent by such removing, aiding, or
assisting to delay, hinder, or defrand his creditors, &c.” The
question is, does advising a debtor to remove out of the county,
come within the meaning of the Statute, if the advice is given
with an intent, that hy such removal, his creditors are to be
delayed, &c.? In other words, I know that A. is much in-
debted, and say to him, “you can do no good for yourself or
any body else by staying here, were I in your place, I should
leave the county and go some where else, although my cred-
itors should be thereby delayed, &ec., and could not have their
writs executed, so as to take judgments upon the ordinary
process:” in plain langunage, *“ were I in your place, I would
run away, and let my creditors take care of themselves,” do
I thereby aid or assist A. in running out of the eounty?

Most persons are willing to give advice : some do it officious-
ly ; but if called on to give aid or assistance, the subject is
looked at in a different point of view. Advice costs nothing:
it is but words. Aid or assistance, is the doing of some act
whereby the party is enabled, or it is made easier for him, to
do the prineipal act, or effect some primary purpose. If a
debtor’s object be to remove out of the county, and I let him
have my horse, or carry him, or his family, or his property
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some distance on the way to the county line, in my wagon, 8o
as to make his removal the more easy, it is settled that thisis
giving aid and assistance. We suppose letting a debtor have
money, whereby to enable him to hire a horse, or a wagon for
these. purposes, would amount to the same thing. But we
Lave never before heard it snggested, that mere words of ad-
vice, no matter with what intent they are used, can amount to
giving aid or assistance in removing out of the county, within
the meaning of this Statute, by which a third person is made
liable to the creditor, not only for the damage which he ac-
tnally sustains, but for the whole debt, without reference to
the amount of the damage.

In the absence of any direct authority, the plaintiffs’ counsel
referred to the doetrine of accessories in criminal cases; accord-
ing to which, one who advises the commission of a crime, is
liable as an accessory before the fact. The analogy does not
support the position, in aid of which it was referred to; on
the contrary, it tends to prove that mere advice is not em-
braced by the words ‘aid and assist:’ for the averment in re-
gard to accessories is, “did then and there advise, counsel,
abet, aid and assist ;” and as the Statute uses only the last
two words, the inference from analogy is, that the operation of
the Statute was not intended to be extended to all whom the
rule of the common law made liable as accessories before the
fact: for if so, the formule as well as the final words of aver-
ment would have been used.

In regard to the question reserved, whether the plaintiffs
could, under the circumstances, maintain the action within the
meaning of the words, “shall be liable to pay all debts which the
debtor may justly owe ¢n the county from which he is so re-
moved,” we are not at liberty to give an opinion, as a verdict
in favor of the defendants on the first point, there being no
error in the charge, puts an end to the case.

Per Crurisan Judgment affirmed.
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MILLS HIGGINS vs. GEORGE W. GLASS.

A sheriff who has taken a bail bond, but fails to assign it, in consequence of
which he is held as special bail, and compelled to pay the recovery had against
the defendant, may sue on the obligation thus taken, as a common law bond,
and recover from the obligor (the intended bail) the amount recovered out of
him.

Acrtiow of pEnT on a penal bond, tried before his Honor Judge
SauxpErs, at the Spring Term, 1855, of McDowell Superior
Court.

Upon the case stated in the opinion below, his Ilonor in-
structed the jury that the plaintiff was entitled to recover; to
which defendant excepted. Verdict for plaintiff. Judgment
and appeal.

Awery and Baxter, for plaintiff.
Gaither, for defendant,

Nasu, C. J. The plaintiff, as sheriff’ of McDowell county,
had in his hands a writ against Wesley Barrett, at the instance
of one Hiram Taylor, which he duly executed, and took {rom
said Barrett a bail bond according to law, with defendant,
Glass, as surety. This bond the plaintiff neglected to assign
to Taylor. Judgment was obtained against Barrett by Taylor,
and the latter, having fixed the plaintiff' as special bail of Bar-
rett, a judgment under a sci. fa. was obtained against him,
which he duly paid. The action is brought against Glass, the
surety on the bail bond of Barrett, to recover the amount of
the judgment so paid by the plaintiff. .

By the Act of 1836, ch. 10, sec. 1, Rev. Stat., every officer,
who executes a writ, is required to take a bail bond from the de-
fendant and to return it with the writ; and by the 2nd scction,
he is required to assign it to the plaintiff; in the same scction it
is enacted, * every sheriff) or other officer, failing to make such
assignment, shall be deemed, held and taken as special bail, in
the sae manner as if no bail had been returned. The plain-
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tiff then, by his neglect in assigning the bail bond to Taylor,
made himself special bail, and was bound to pay te Taylor the
amount of the judgment against Barrett. This failure, how-
ever, did not nullify the bond given by the defendant, as the
surety of Barrett, but simply rendered it a common law bend.
By it, the defendant bound himself to plaintiff, that if Barrett
did not discharge such judgment as Taylor should recover
against him, he, defendant, would pay it.

The action is brought on this bond as a eommon law bord,and
there is nothing shown by the defendant why he should not
pay to the plaintiff the amount of the judgment recovered by
Taylor, the condition of the bond being broken by defendant.

Per Curian. Judgment aeffirmed.

Den on demise of JAMES MORRESON vs. JOHN LAUGHTER.

Where there is a description of land in a petition for sale for a partition, which
does not embrace any particular lands, and a decree in a Court of Bquity for the
sale of the lands ** mentioned in the petition,” such decree is not sufficient to
estop one of the parties claiming by a deed from the ancestor ; and a deed filed'
by the defendant in that suit, under an order of the Court, (not in any way
incorporated into that proceeding; will net render the description or the decree.
more certain.

EirorMENT, tried before Saunpes, Judge, at the Spring Terra,
1855, of Henderson Superior Court.

The-plaintiff claimed title under a decree, a sale and a deed,
made to him by the clerk and master of the Court of Equity
of Buncombe county. The petition, offered in answer, set
forth that James Laughter died seized and possessed of a large
real and personal estate: that the petitioners did not know the
quantity, but believed it to be 800 acres or more, that Bird
Laughter took and kept the title deeds, and that they could
not set forth the contents of the said deeds, or give copies of
them. They pray, that the said Bird' Laughter may be com-
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pelled to answer and set forth or exhibit the said title deeds,
and also for a sale. Bird Langhter, without answering other-
wise, filed certain deeds in the office of the clerk and master,
which embraced the land in question. A decree was made
“that the lands mentioned in the complainant’s bill, be sold
on a credit, &e.”

The defendant was a party defendant in this proceeding in
the Court of Equity

The defendant produced in evidence a deed from his father,
James Laughter, dated before these proceedings. He also
proved, that at the sale by the clerk and master, he appeared
and forbid the same.

On behalf of the plaintiff it was contended ; that the land in
question, was included in the proceedings of the Court of
Equity ; that the defendant was a party to the same, and that
he was thereby estopped to set up any other title than that ex-
hibited in the pleadings in that suit: and.his Honor being of
that opinion so instructed the jury, who gave a verdict for the
plaintiff. Defendant excepted to the instruction, and on judg-
ment being given against him, appealed to this Court.

N. W. Woodfin and Bynum, for plaintiff.
Baater, Edney and J. W. Woodfin, for defendant.

Barrug, J. The record of the proceedings of the Court of Equi-
ty of Buncombe county, in the suit of Wm. H. Ledbetter ¢z ¢l. v.
the present defendant and the other heirs at law of Jas. Laugh-
ter, dec’d., for a sale for partition of the lands of the said
James Laughter, shows that the lands were not otherwise de-
cribed, than as the lands of the said deceased. Now, if the
defendant had obtained a good title from his father, for the
land in controversy, by a deed executed in his father’s life-
time, we cannot see how he could be estopped from setting it
up by any thing which was done in the suit in Equity. If
such were the case, the land in question was not embraced in
the bill, nor the order of sale, and of course the clerk and
master had no authority to sell, and no title passed by his
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deed to the purchaser. The filing of the deeds by Bird Laugh-
ter cer tamly could not enlarge the description of the lands as
given in the bill: though it mmht have enabled the plaintiffs
thel ein to have had it amended and thereby, to have included
the land in question. The case states that when the land was
offered for sale by the clerk and master, the defendant ob-
jected to the sale: but if he had not done so, we are not aware
of any principle which would have excluded him from claim-
ingit. The legal title to land cannot be thus transferred by
a parol estoppel.

We are of opinion that his Honor erred in holding that the
decree of the Court of Equity, and the sale under it, gave the
plaintiff a title conclusive against the defendant.

Per Curian. There must be a venire de novo.

JOSHUA BEAN, ADM’R., vs. PETER BAXTER.

Where a payment had been made on a note, which was originally for more than
$100, which reduced it below that sum, but which payment was not entered
on the note, nor known to the plaintiff when the snit was brought, although
the note was over-due when the assignment was made, it was Held that the
plaintiff’ could not be non-suited.

Aerion of prpr, tried before his Honor, Judge Savxpzrs,
at the Spring Term, 1855, of Cleaveland Superior Court.

The action was brought in the Superior Court by the as-
signee of a note, which note is as follows :

“On or before the 1st day of January, 1853, I promise to
pay John Carpenter, or order, two hundred and seventy-five
dollars, with interest from date. March 31, 1852.

“ Perer Baxrer, Seal.”

On which is endorsed as follows, viz: ¢ April 1st, 1853, I
assign the within note to Aaron Bean, for value received.
“ Jonn CarPENTER.”
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The canse was submitted to a jury, who for their verdict,
say “they find the instrument declared on, to be the act and
deed of the defendant; that there was a payment on 12th of
December, 1852, of §226 25, and that the balance due thereon
is 869 39, of which sum ‘&64 44 is principal.” This credit
was not inserted on the note, nor did it appear that plaintiff
knew of it, (

The defendant moved the Court, under the Statute, to nonsuit
the plaintiff, which was refused by his Honor, who gave judg-
ment according to the verdict, from which the defendant
appealed.

Lander and Thompson, for plaintiff.
DBaxter and Guion, for defendant.

Barree, J. The 40th section of the 31st chapter of the 1e-
vised Statutes provides, among other things, that ne-suit shall
be originally commenced either in the couuty or superior
court “for any sum of less value than one hundred dollars,
due by bond, promissory note, or liquidated  account signed
by the party to be charged thereby.” The'mode by which the
defendant may protect himself against a suit brought contrary
to this provision, is preseribed in the 41st and 42nd sections
of the same chapter. If the suit shall be commenced in the
county court for any sum of less value than one hundred dol-
lars, due by bond, promissory note, or liguidated account,
signed by the party to Le charged thereby, the 41st section
declares that the same shall be dismissed by the court. I'rom
the construction placed upon this section, in the case of Clark
v. Cameron, 4 Ired.-Rep. 161, it secems that the county conrt
cannot dismiss the suit unless it appears from the writ and
declaration that the sam demanded is less than 8100, and that
the verdict of a jury, finding a less smn does not bring the
case within the provision of tlis seetion. When the suit is
originally commenced in the superior court, contrary to the
40th section, the defendant may have it dismissed, though the
sum_demanded in the writ and declaration be greater than
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$100: for the 42nd section declares that “if any person shall
demand a greater sum than is due, on purpose to evade the
operation of this Act, and by the verdict of a jury it shall be
ascertained that a less sum is due to him, in principal and
interest, than by the provisions of the said 40th section said
superior court has jurisdiction of, then, and in that case, it
shall be the duty of the court to nonsuit the plaintiff'; and he
shall pay all costs ;” with a proviso for the plaintiff’s showing
on affidavit, that the sum for which his snit was brought, was
really due, thongh not recovered; and thereby avoiding the
nonsuit. It {s manifest that this provision differs materially
from that prescribed in the 41st section, for the county court ;
and it is expressly so held in the case of Clark v. Cameron,
where the subject is fully discussed and explained. If) then,
in the present case, the suit had been brought by John Car-
penter, the payee of the note, the defendant would have been
entitled to the judgment of non-suit for which he moved.
But it appears upon the record that the note was due on the
1st day of Janmnary, 1853, and was assigned to the plaintifi’s
intestate, on the 1st day of April following. The payment of
$226 25 was found by the jury to have been made on 12th
day of December, 1852, but it does not appear to have been
endorsed on the note, nor that the assignee had any notice of
it: The question is, does the endorsee, who is bound by the
payment made to the endorser, because he took the note after
it fell due, come within the provisions of the 42nd section of
the Act, which we are now considering? After much reflec-
tion we are satisfied that he does not. And we have been
brought to this conclusion by the following reasons. The pur-
posed evasion of the Act by demanding a greatér sum than is
due, is the mischief contemplated ; and the person, who know-
ingly attempts it, is very properly punished by having a
judgment of non-suit entered against him and paying all the
costs, when the verdict of the jury ascertains his illegal pur-
pose. Now it is manifest that the endorsee of a bond, er
promissory note, who takes it, though after due, without any
payments endorsed upon it, and without knowing that any
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have been made in part discharge of it, cannot be said, in
suing upon it in the superior court, to have a purpose to
evade the operation of the Act. DBesides, if he be within the
Act, he cannot avail himself of the benefit of the proviso; for
he cannot safely make affidavit that the sum for which suit
was brought, was really due, in opposition to the finding of the
jury that a payment bad been made to his endorser. Ile can-
not warrant before a single magistrate upon his bond or note,
because it is apparently above a magistrate’s jurisdiction ; and
while ignorant of the payment, he canunot know that a credit
ought to be entered upon it. If the Act be applicable to him,
then he will be placed in the singularly unfortunate predica-
ment, that he cannot recover what isreally due him, until after
he has incurred the trouble and expenses of a suit in court.
It is true, as we have already stated, that, by taking the bond
or note, after it has become due, he takes it subject to all the
payments which have been made on it to the endorser, and,
indeed, to all the equities to which it was subject in the hands
of the endorser. (See Laywood v. McNair, 2 Dev. and Bat.
Rep. 283.) This is said to be reasonable, because ‘“the as-
signee of an over-due paper should hold it as his assignor did,
as the state of the paper is notice that there is a defence, un-
less the maker hold out to the contrary.” We can see no
reason why this disability should be extended further, and
prevent an innocent assignee from suing in the court which
apparently had jurisdiction of his cause. The debtor by ne-
glecting to have the payment endorsed, as is usual, when it is
made on a bond or note, is surely as much in fault, so far as
the question of jurisdiction is concerned, as is the assignee by
taking over-due paper. The assignee, in such a case, cannot
be said to demand a greater sum than is due on purpose to
evade the Act » and he does not, therefore, come strictly within
its letter ; and he is clearly not within its spirit. We think
his Honor did right in refusing to non-suit the plaintiff, in this
case, and the judgment is affirmed.

Per Curiam. Judgment affirmed.
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STATE vs, JAMES SHELTON.

Dying declarations must be restricted to the act of killing, and the circumstances
immediately attending the act and forming a part of the res geste.

IxpicTMENT for MURDER, tried before his Honor Judge Saux-
DERs, at the Spring Term, 1855, of Buncombe Superior Court.

The offense was charged to have been eommitted on the
body of Drury Norton, by the prisoner, and that Tilman Lan-
ders and Lewis Shelton were present, aiding and abetting the
prisoner in the felonious act. The bill was found in the county
of Madison, and the cause removed for trial, on the affidavit
of the prisoner, to the county of Buncombe.

The declarations of the deceased, after receiving the blow,
were offered by the State, and received by the Court under the
following circumstances: The witness by whom it was pro-
posed to prove the declarations, said he saw him the day after
receiving the wound, that he appeared to have received a se-
vere blow in the forehead; he complained very much—had a
severe spell : the witness said, he (witness) expressed a hope
that he would get well, to which the deceased said, “ he must
die.” Another witness said he was there the same day spoken
of by the other witness—the day after the transaction: he
found the wound in the forehead very severe: he examined it
and found the skull fractured, (as he-thought) done apparently
with a stone : deceased said, * he did not think it possible for
him to live after such a wound:” He (deceased) then spoke to
his wife about his boys making a crop, as “he did not expect
to be able to assist them:” he beecame delirious that night, and
died on the following Sunday. (This was on Fhursday.)

The first witness was shen permitted to state the declara-
tions of the deceased ; which were as follows : ¢ Deceased said
he had been at work in his new ground ; that his father-in-
law and Lewis Shelton (one of the accused) had been at work
with him: that he had drunk freely in the morning, but that
after his day’s work and eating his dinner, he had become
sober: that on going home in the evening he found the two
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prisoners, James Shelton and Landers, there : that some words
passed between them : that he ordered them off, as he did not
want them to eat any of his supper.: that after some further
words Landers spit tebacco juice in his eyes, and he threw
spirits in his face : that he was about to tell James Shelton he
could stay, when he (Shelton) threw him out of the door: Ile
(deceased) drew a maul, Shelton jumped over the fence and
drew his axe: He (deceased) went into the house; Shelton
struck at kim with the axe as he jumped in at the window but
hit the facing: that after this, they threw stones at each other.
Deceased saw James throw stones, but did net see either Lan-
ders or Lewis Shelton throw, but heard stones as if thrown
by others: that he threatened to go and get a warrant, and
went to his stable to get a horse, when he was driven off by
their throwing stones: that he then went to the house of one
Gunter, half mile off—got into the house and tried to find his
gun, but did not: that he asked Gunter to lend it te him, and
go home with him, but he refused : that hie then set off to go
home; did not think it safe to go back the way he came, and
went round through the orchard: that he trod on a stick,
which broke and made a noise, and shortly afterwards received
the blow : did not know by whom it was given, and remem-
bered nothing further until after he got home.”

Gunter testified to Norton’s coming to his house and about
the gun, and his going off : that he tracked him next morning
to the orchard ; saw signs of blood there: he also found the
knife of the deceased, shut: in the ploughed ground, about
fifty yards off, Le saw signs of two or three persons making
towards where the blood was, and where they had stopped.
ITe saw signs of stones dbout the house. This witness said
further, that Norton was at his house about a quarter of an
hour, and that the distance from his house to where the blood
was found, was more than half a mile.

Lewis Shelton, was then introduced as a witness for the pri-
soner, (a verdict having been taken in his favor by direction
of the Court:) he testified that he was the brother of James,
and of the wife of the deceased: that he had been working
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that day with the deceased, and on getting to the house saw
the two prisoners there. The deceased seemed to be in a bad
humor—threw spirits in Landers’ face and cursed and damned
him: did not see Landers do any thing. Deceased ordered
James to leave his house before supper and put his hand on
him, when James pushed him out of the porch: they got a
maul and an axe: deceased had his knife, and threw a stone
atJames. IHere, the witness said he became alarmed, and got
out of the way: saw deceased throwing stones, but did not
see James throw any: heard the sound of stones: Landers’
hand was disabled, and he did not see him throw any. De-
ceased then went off, and said he was going after a red jocket ;
after this they set off to go home, and went more than a hun-
dred yards, when they stopped. Landers proposed to go back
and get some more liquor, as he didn’t think Drury would
hurt them ; James objected, and started home : his father and
sister came along the path with a light; he heard them gpeak
to Norton, who had thrown stones at them ; Norton came run-
ning past them: he, witness, then got behind a tree ; Norton
ran on after James with his hand up, but ‘witness did not see
what was in it. After this he heard the sound of a blow:
James hallooed that he had knocked deceased down, and for
him to go and tell his wife; he did so, and they found him
crawling along near the place in the orchard, where the blood
was found : James and Landers then went off.

The futher was then examined, and he stated the occur-
rences at the house, nearly as stated by the last witness; that
on going with his daughter to find out what had become of
the parties, the deceased threw stones at them : witness spoke
to him when he went off after James. Witness returned to
the house, and then heard the ery as to what had oecurred.

The State introduced a witness to discredit Lewis Shelton,
by showing that shortly after the homicide, he had given a
different account of the cirenmstances.

The counsel, for the prisoner, objected to the declarations of
Norton, the deceased, as to what oceurred in the first rencoun-
ter: and these declarations having been stated, they asked



AUGUST TERM, 1835 363

State vs. Shelton.

his Honor to withdraw that much of them from the jury ; but
the Court refused, and the defendant’s counsel excepted.

The charge of his Honor to the jury, and the various excep-
tions thereto, are omitted as being unnecessary, the opinion
of this Court proceeding entirely on the exception above stated.

The prisoner, James, having been found guilty of murder,
and the prisoner, Landers, of manslaughter, and judgment
having been pronounced on both, the former appealed.

Attorney General and Baxter, for the State.
N. W. Woodfin and J. W. Woodfin, for defendant.

Prarson, J.  If the fight was a continuous act, from its com-
mencement at the house, until the fatal blow was struck in the
orchard, although the throwing of stones and other offensive
acts was not kept up incessantly, but was suspended at times,
as tlie parties saw proper to change their position or seek other
weapons, the killing was but manslaughter: because the as-
sault with the axe and maul, and by throwing of stones, was
not only a legal provocation on both sides, but was a provoca-
tion of a highly exciting character, by which the lives of the
parties were mutually put in danger, and each was impelled,
by blind fury, to kill his adversary, if he could.

If the first fight ended at the stable, so that the matter was
over and done with, and there was ¢ cooling time” before the
parties met in the orchard, and the prisoner then struck the
fatal blow, the killing was murder, unless there was some
fresh provocation.

Considering all the occurrences as constituting but one
act, the dying declarations were all properly admitted as evi-
dence, being a full narration of the whole fight ; but then, the
Judge should have instructed the jury, that in this point of
view, the killing was manslanghter only.

Considering the occurrences as constituting two separate
and distinct acts, only so much of the dying declarations as
related to the second act, ought to have been admitted, and
there was error in admitting that part of the declarations which
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related to the first fight. In this point of view, the Judge
ought to have withdrawn from the jury all the declarations,
except that part which related what took place in the orchard
when the fatal blow was struck. The better course would
hiave been to require the Solicitor for the State, to set out what
e expected to prove the dying declarations were; and as from
them it is manifest that the first fight and the rencounter in
which the fatal blow was given, were too separate and distinct
acts, he should only have allowed that part which related to
the last act, to go to the jury.

According to the general rule, no testimony is admissible un-
less it is subjected to two “ tests of truth,” an oath and a cross-
examination. A sense of impending death is as strong a guar-
anty of truth as the solemnity of an oath; but dying declara-
tions cannot be subjected to the other test : there is no oppor-
tunity for cross-examination, and there is nothing to meet this
objection and answer as an equivalent for the want of cross-
examination : hence, the exception, in respect to dying decla-
rations, rests solely upon the ground of public policy and the
principle of necessity. As in many cases, the knowledge of
the facts attending the killing, is confined to the party killed
and the perpetrator of the crime, there is a public necessity
for admitting dying declaration as evidence, ¢ in order to pre-
serve life by bringing manslayers to justice ;” but, as the ex-
ception can only be sustained on the ground of necessity, it is
restricted to cases of indietment for homicide, and it is further
restricted to the act of killing and the circumstances immedi-
ately attending the act and forming a part of the res geste.
If it can be extended to a separate and distinct act, occurring
half an hour before, it will extend to any act done the day
before, or a week, month, or year. As soon as the limit fixed
by absolute necessity is passed, the principle upon which the
exception is based being exceeded, there is no longer any
limit whatever, and dying declarations become admissible, not
merely to-prove the act of killing, but to make every homicide
anurder by proof of some old grudge.

That the exception is restricted in the manner above stated,
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is clear from the reason of the thing, and is settled by author-
ity ; Barfield v. Britt, (ante 41) 1 Greenleaf, sec. 156, and
cases cited. Cowan and Hill’s notes, Phil. on Ev. Pt. 1, 610.

The prisoner excepted on other grounds: several of them,
we are inclined to think, are well founded, but it is not neces-
sary to notice them, as they may be prevented in the next trial.

Per Cumiay.  Judgment reversed and a venire de novo.

SARAH EDNEY vs. WILLIAM BRYSON.

An Executor may lawfully assent to a specific legacy before the debis of the
estate are paid.

The assent of an executor to a specific legacy may, under circumstauces, be
legitimately implied.

Action of TrRoVER, for the conversion of a slave; tried before
his Honor, Judge SavxpEers, at the Spring Term, 1853, of Hen-
derson Superior Court.

The plaintiff claimed title to the slave in question, under
the will of Asa Edney, by which, it was given to plaintiff for
life, and, after her death, to be sold by the executor, and the
proceeds divided among his next of kin. The testator died in
the spring of 1842, and the will being caveated, wds not ad-
mitted to probate till the spring of 1844. Immediately after
the death of the testator, the plaintiff was in possession of the
slave, claiming him under the will, and exercising acts of
ownership over him (sometimes hiring him out) up to the levy
in 1849, without any claim by the executor, to wit, for about
seven years.

The defendant claims under a sale, by virtue of a jndgment
and execution, against the executor for a debt of the testator.
The execution was levied in the fall of the year 1849, and the
sale made shortly thereafter.

It was insisted on behalf of the defendant, that it was not
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competent for the executor to assent to legacies béfore the debts
were paid.

Again: that the executor had not assented to the legacy.
And that, at any rate, the plaintiff was only entitled to dam-
ages for the conversion of the life estate.

The Court charged the jury that if the executor had assented
to the bequest, the title of the plaintiff was established, and
she was entitled to recover, notwithstanding the existence of
unsatisfied debts at the time of the assent, and he left it to the
jury upon the evidence, whether there was such an assent.
That the measure of damages would be the value of the plain-
tiff’s life estate. Defendant excepted. Verdict for plaintiff
and appeal.

Bauxter, for plaintiff.
N. W. Woodfin and Bynwm, for defendant.

Barrie, J.  An attentive examination, aided by the argu-
ment of counsel, has not enabled us to discover any error in
the bill of exceptions, of which the defendants have any just
cause of complaint. An executor may, if he think proper,
assent to a specific legacy before he has paid the debts of his
testator, of which the case of Allsion v. Foster, 1 Dev. Eq.
337, may be cited as an instance.

There can be no doubt. that the assent of an executor to a
specific legacy “may be legitimately implied, as well as express-
ly proved ;” Cheshire v. Cheshire, 2 Dev. and Bat. Rep. 254.
And the facts proved in this case were certainly proper to be
left to the jury for that purpose; White v. White, 4 Dev. and
Bat. Rep. 401. Whether the testimony was fully sufficient to
justify the verdict, we have no right to inquire. If it were
not, the Judge in the Court below, might have granted a new
trial: but that is a matter of discretion in him, with which
we cannot interfere.

Upon the question of damages, the charge of the Court

seems to us to be subtantially the same as was prayed by the
defendants, and of course they cannot complain of it.

Per Curram. Judgment affirmed.
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M. M. PLUNKETT vs. DANIEL PENNINGER.

Where a judgment has been rendered in a County Court upon a ca. sa. bond, the
defendant has a right to appeal to the Superior Court, and the case will be con-
sidered de nove in that court.

Arrear from the Superior Court of Cabarrus, at the Spring
Term, 1855, his Honor, Judge Maxvy, presiding.

A capias ad satisfaciendum, with a bond for the appearance
of the defendant, were returned into the County Court of Ca-
barrus, whereupon an issue of fraud was made up, and tried
by a jury on Tuesday of the term, which issue was found in
favor of the defendant. On a subsequent day the defendant
was called, and failing to appear, on motion of plaintiff’s coun-
sel, a judgment for the debt and costs was rendered against
him and his sureties. Afterwards, on Saturday of that term,
the defendant appeared in open court, and moved to be per-
mitted to take the oath for the relief of insolvent debtors, also,
that the judgment theretofore rendered, be set aside; both
which motions were refused by the court, whereupon the de-
fendant appealed to the Superior Court.

In the Superior Court the judgment below was reversed and
a procedendo ordered to issue, from which judgment the plain-
tiff appealed to this Court.

V. C. Barringer, for the plaintiff.
I1. C. Jones, for the defendant.

Barree, J.  After the judgment was rendered against him
in the County Court, the defendant had an undoubted right to
appeal from it at any time during the same term. Rev. Stat.
ch. 4,sec. 1. Thatright was not at all affected by the attempt
of the defendant to have it vacated in the County Court. The
effect of the appeal was to vacate the judgment in the County
Court, and to constitute the cause as it stood in that Courtto be
disposed of de novo in the Superior Court. In the judgment
of the latter Court we cannot discover any error. After the
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issues of frand were found in his favor, the defendant had a
right to be allowed to take the oath for the relief of insolvent
debtors and to be then discharged, and in the order of the
Superior Court to that effect, there is no error. This opinion
will be certified, to the end that the Superior Court may pro-
ceed to enforce its judgment.

Per Curiay. Judgment affirmed.

DOE on demise of NATHAN DRAKE AND LITTLETON PATILLO vs.
ALEXANDER MERRILL.

A faet, required to be proved by a record, can only be preved by an exemplified
copy of the record itself, and no certificate by the clerk of its substance or
effect will do.

Before a will can be received by our courts as having been established before a
tribunal in another State, it must appear by the record made by such tribunal,
that such will was judicially passed on by it.

A devise of land, lying in. this State, by a citizen of another State can have no
validity or operation, unless it be proved by the oath of witnesses before the
proper court in this State, to have been properly executed according to the
laws of this State.

Where a father, in consideration of five shillings and love and affection for his
daughter, makes a deed for land to her husband, and the husband, by his will,
devises and bequeaths to his wife qll the property to which he became entitled
by his marriage with her, inlicu of her dower, (there being no express dispo-
sition of the same in any other part of such will) it was Held that such land
was embraced in this devise. '

Esecrmext, tried before Saunpers, Judge, at the Sprmo
Term, 1853, of Henderson Superior Court.

The plaintiffs’ lessor adduced a succession of conveyances
from the State, through several persons, to himself, and amongst
them a devise from David Myers to his wife Phalby, and from
her to himself. The questions considered by this Court arise
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under the will aforesaid. The part of the will material to this
case is'as follows:

“I give to my wife Phalby Myers twenty negroes, to be
chosen from my estate, of the-average value: also, a carriage
and pair of horses, and I give and restore to her, all the prop-
erty, of every description, to which I have become entitled to
by our warriage; and all and every part of the foregoing be-
quest, I give to my said wife in lieu of dower.” The testator
died in 1835, making no disposition of this land unless it
passed by this clause.

Phalby Myers, the devisee in the above will, was the
daughter of William Mills, and after her intermarriage with
Davia Myers, her father, the said William Mills, by a deed of
bargain and sale, reciting that “for and in consideration of five
shillings to me in hand paid, and love and affection which I
have unto my daughter Phalby, the wife of David Myers,”
conveyed the land in question to David Myers in fee simple.

The widow, Phalby Myers, immediately entered into the
possession of the land after the death of her husband, and in
1849 conveyed. it to the lessors of the plaintiff.

The first question submitted to the court below, was, whether
the land in question passed to the said Phalby by the deed
and devise above recited ¢ and his Honor held that it did; and
so instructed. the jury ; to this defendant’s counsel excepted.

The next question was, whether the will of David Myexs
was admissible as evidence in the cause,in the shape in which
it was offered? In support of this devise a copy of the will
of David Myers was offered, authenticated and certified, as
follows :

“State of South Carolina—Richland District.

“ Before me personally appeared Judak Barrett, who being
duly sworn, made oath that he saw David Myers sign, seal,
publish, promounce, and declare the foregoing instrument of
writing to be his last will and testament, and that he was then
of sound and disposing memory and understanding, to the
best of this deponent’s knowledge and belief; and that he,
with Gispard Chapman and James Chestney, at the request
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of the testator, in- his presence, and in the presence of each
other, witnessed the due execution thereof.
“ Jutpar Barrerr.”

“Sworn to, before me,. 9th of
March, 1835.

“ James GuiNyarp, Ordinary.”

“South Carolina—Richland District.

“1, James Guignyard, Ordinary in and for the District
aforesaid, do hereby certify that the foregoing is a true copy
of the original will now on file in my office: In witness
whereof, I have hereunto set my hand and the seal of my
office, this 6th day of August, Anno Domini, one thousand
eight hundred and forty-nine, and the 74th year of the sove-
reignty and independence of the United States.

113
Tioms Cmeratd, fonar]

“North Carolina—Henderson County.

“I, R. W. Allen, Clerk of the Court of Pleas and Quarter
Sessions, September session, A. D., 1854, do hereby certify
that the foregoing will and certificate is duly recorded in the
will-docket of our said Court on pages 38, 39, 40, 42 and 43,
this*16th of October, 1854, in compliance to an order of court
made at said court, which is on the minutes- of September
Term, 1854.

“(Certified by me, R. W. Axrrex, c. c. ¢.”

The defendant’s counsel objected to the introduction of this
copy, but the Court admitted it, and defendant further ex-
cepted.

The statement of the case sent to this Court concludes in
these words, “By agreement, the several questions were re-
served, with leave to the Court to set aside the verdict and
enter a non-suit, if; in point of law, the evidence was incom-
petent, and ought not to be received ; the Court however, pro
Jorma, refused to set aside the verdict, and gave judgment for
the plaintiff; with which judgment the defendant being dis-
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satisfled, prayed an appeal to the Supreme Court, and the
same is allowed.”

N. W. Woodfin, Bynum and Edney, for plaintiff.
Baater, for defendant.

Pearson, J. Prior to the year 1803, William Mills wasin
possession of the land in question, claiming under Spruce
McKay : in that year, Mills executed a deed to David Myers,
his son-in-law, conveying the land to him in fee simple, in con-
sideration of five shillings and love and affection for his
daughter Phalby, wife of the said Myers. . Myers held pos-
session until his death in 1835 : his will contains this clause:
“J give to my wife Phalby, twenty negroes, a carriage and
pair of horses, and 7 give and restore to her, all the property of
every description to whick I have become entitled by owr mar-
riage : and all and every part of the foregoing bequest, 1
give to my wife in liew of dower.”

The will contains bequests and devises of negroes, land,
&c., to his several children and grand-children, but makes no
express disposition of the land in controversy, unless it be
embraced in the above recited clause: The widow took pos-
session of the land and held it until 1849, when she conveyed
to the lessors of the plaintiff.

His Honor was of opinion, that the above recited clause
embraced the land in controversy. For this the defendant
excepts. We concur with his Honor. The words “by our
marriage,” taken by themselves in their ordinary sense, would
seem to be synonymous with “in consequence of,” “ by rea-
son of,” “on account of” our marriage. The land in contro-
versy, was conveyed to Myers in consequence, or on account
of his marriage. That is clear: for the deed sets out as its
consideration, the fact, that his wife is the daughter of the
donor, and the consideration of five shillings, is a mere nomi-
nal one, for the purpose of raising a use, so as to give effect to
the deed as a “ bargain and sale.”

But the words do not stand alone, and the inference, that
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they were intended to have a broad and liberal meaning; is con-
firmed by the connection in which they are used, and by these
facts: It the land is not embraced, the will makes no express
disposition of it—it is left to fall into the restduary clause,
the office of which, usually is, to convey small or contingent
matters that may have been overlooked, and not to pass large
and valuable tracts of land : this provision for the wife is ex-
pressed to be in lieu of dower : there is no proof that the tes-
tator became entitled to any property whatever jure marits
or by marriage; taking the words in the narrow and restrieted
meaning contended for by defendant’s counsel, this does not
conform to or chime in with the words, “all the property of
every description;” or with the idea of giving all and every
part as a compensation for the wife’s dower.

The defendant objected to the introduetion of the copy of
the sapposed will, on the g,round that its execution wag not
proved; 1st. Because there is no suflicient evidence that the
will, and the affidavits taken by the ordinary in South Caro-
lina, were exhibited to- the County Court of Jenderson,
atlowed and ordered to be recorded. 2nd. JamesS. Guinyard,
before whom. a person, whose name is set out as one of the
subseribing witnesses to”the said will, personally appeared,
and made the affidavit which he certifies, and before whown
two persons, whose names are set out as sybscribing witpesses
to the codicil, personally appeared and made the affidavit
whieh he certifies, did not (supposing him to have jurisdiction
and his identity to be established) judieially pass upon, decide,
or declare the fact to be, that the paper writing was duly
proved by the affidavits aforesaid so-as to be the will of Dawid
Myers. 3rd. As a-devise of land, sitnate in this State, its due
execution according to the laws of this State, must be proved
by the oaths of the witnesses taken before the -proper court
in this State, and eammot be established by affidavits taken be-
fore an ordimary in Seuth Carolina.

Each one of these grounds supports the objection to the
evidence: 1st. The Clerk of Henderson County Court certi-
fies “that the foregoing will and certificate is duly recorded
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in compliance to an order of court, made at said court, which
is on the minutes of September term, 1854.” The fact that
the will and affidavits were “exhibited, allowed, and ordered
to be recorded” by the County Court of Henderson, can cnly
be proved by an exemplification or certified copy of the record ;
the recital, or reference made to the minute docket as con-
taining an order that the will be recorded, is manifestly not
proper evidence in regard to the matters necessary to be
proved.

2nd. In 1835, Guinyard takes the affidavit of certain indi-
vidnals whose names are set out as subscribing witnesses. In
1849, he certifies, under his hand and seal of office, as ordi-
nary, that a paper writing is “a true copy of the original will
now on file in my office.” There does not appear to have
been any judicial proceeding before him in regard to the will.

3rd. The question is as to the mode of proving the execu-
tion of a devise of land situate in this State, by an inhabitant
of another State, which devise is contained in a will that has
been admitted to probate in the courts of the domiecil.

There is a marked and well settled distinction between a
will of personal property and a devise. Personal property is
supposed to attend the person, and although in this State, it is
presumed to be in the possession of the owner at his domicil
for the purpose of devolution, in the event of his death, to
those who are entitled to it according to the law of the country
of the domicil, this fiction is acted on by the comity of na-
tions, and according to it, a will executed and proved in
pursuance to the law of the domicil is held by our courts,
when offered for probate here, to be valid, and is admitted to
probate, although not executed and proved in the manner re-
quired by our law in regard to the will of one domiciled Lere,
our law adopting in respect to it, the law of the domicil. .A/-
vany v. Powell, 2 Jones’ Eq., 51, Inregard to real estate, this
doctrine, based upon the comity of nations, has no application,
and its devolution and transfer must be according to the law
of the country where it is situate ; consequently, although a
will of the citizen of another State, which contains a bequest
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of personal property, and a devise of land sitnate here, may
be admitted to probate and will be held valid, in regard to the
personal property, in accordance to the laW of the domieil,
yet, in regard to the land, it can only operate as a devise upon
proof made before our Courts, that it was executed with the
solemnities, and in the manner, required by our law.

In England, the probate of wills of personal property, is
made before the ordinary ; if the instrument also contains a
devise of real estate, such probate before the ordinary has ne
effect in regard to the devise, and the execution of the instru-
ment as a devise, must be proved before a jury, upon an issue
involving the question of title, in the same way as the execu-
tion of a deed, or other conveyance of land is proved.

By the Act of 1777, Rev. Stat. ch. 122, sec. 4, the Court of
Pleas and Quarter Sessions are empowered to take the probate
of wills in respect to personal property. By the Act of 1784,

Rev. Stat. ch. 122, sec. 9, it is provided, “all probates of wills
in the County Courts shall be sufficient testimony for the de-
vise of real estate, &e.,” with a proviso for the production of
the 01m1nal will, upon the suggestion of any fraud in obtaining
its execution, &c., before the Comt, where any suit is depend-
ing, &ec., in reference to the land. DBy the Act of 1833, Rev.
Stat. ch. 122, see. 7, it is provided, where a will has been made
out of the State, disposing of land situate within the State,
the court of pleas and quarter sessions, before which the will
is offered for probate, may issue commissions and take the ex-
amination of witnesses touching its execution, &ec.: Under
this Act it was necessary to have the original will before the
Court. Where the will, executed in another State, or country,
contained bequests and devises of personal and real estate,
situate there, and also bequests and devises of real estate sit-
uate here, it was found inconvenient, and oftentimes impossible
to produce the original paper before our Courts; in conse-
quence thereof, it is provided by the Acf of 1844, ch. 83, sec. 6,
“where any will made by a citizen of any other State, or coun-
try, shall have been, or shall be, duly proven in such State or
country, according to the laws thereof, @ copy of such will duly
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certified, &c., when exhibited before the Court of Pleas and
Quarter Sessions, shall be by such Court allowed, filed and re-
corded, &e.” “Provided, that when such will contains any devise
of land, situate in this State, such devise shall not have any val-
idity, or operation, unless said will shall have been executed
according to the law of this State, and the Court in which the
same may be exhibited, shall have power to issue commissions
for taking proof touching the execution thereof, to make up
an issue, &c., and to take all other proceedings according to
law, and the course of the Court in like cases.”

Thus, it is seen, that a devise of land situate in this State,
can have no walidity or operation, unless it be executed and
proven by the oath of witnesses, before the proper court in
this State; a probate in the conrt of any other State or country,
to the contrary notwithstanding ; to this end, the Aect of 1835
authorises the court to issue commissions to take the deposi-
tions of witnesses; and the Act of 1844 allows a certified
copy, in certain cases, to be exhibited for probate in place of
the original.

It follows that the paper, purporting to be a copy of the sup-
posed will of David Myers, ought not to have been received
ag evidence.

We have discussed the several grounds upon which the ob-
jection to the admissibility of the evidence is based, the more
fully, because the subject has not been heretofore presented
for the consideration of this Court. In Ward v. Hearne, Busb.
Rep. 184, the Acts of 1784 and 1835 and of 1844 are exam-
ined and discussed, but it was not necessary to notice.the dis-
tinction between the provisions, in regard to the probate of
wills respecting personal property, and wills containing devises
of land.

The plaintifi’s counsel insisted that a certified copy of the
will could be read, independently of any action of the county
courts, under the provisions of the Act of 1802, ch. 44, sec. 8.
It is sufficient to say the paper was not offered for probate in
the courts of this State, until after the passage of the Act of
1844 and if the Act of 1802 admits of the broad construc-
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tion contended for, it is superseded and repealed by the Act
of 1844, so far as the two Acts make provision for the same
case and cover the same ground.

We are not however to be understood as assenting to the
proposition that the Act of 1802 had this broad meaning, and
sweeping operation. If adeed executed by a citizen of South
Carolina contains a tract of land situated in this State, and
also a tract sitnated in that State, and the deed is admitted to
probate, recorded, registered, or enrolled there, according to
law; such action is enly quoad the tract situate in that State,
and before it-can be read in evidence here, it must be proven
and registered in the manner prescribed in our own Act of 1776
So if a will executed by a citizen of South Carolina disposes
of personal property there, and also contains a devise of land
in this State, although under the act of 1802, the probate be-
fore an ordinary there, will be considered sufficient here, in
respect to personal estate; Anight v. Wall, 2 Dev. and Bat.
125, yet it will not be considered as having been proven there
QUOAD the land situate here, and it cannot operate as a devise
of the land situate here, until it is proven in the manner pre-
scribed by our Statutes ; or is proven before the County Court,
or before a jury trying an issue involving the question of title
as at common law.

Plaintiff’s counsel also insisted that as adverse possession
was held by Mrs. Myers for more than seven years, the will,
if not proven so as to give it operation as a devise, would be
color of title. The objection is to the competency of the evi-
dence; and it is the plaintiff’s misfortune - not to be able to
prove the execution of the supposed will. In the absence of
such proof, the existence of a will cannot be assumed for the
purpose of making it color of title, or for any other purpose.
The fact not being proved, does not exist according to the
maxim “de non apparentibus et de non existentibus eadem est
rqtio;” so the point as a color of title is not presented.

Owing to the manner in which the case, sent to this Court,
is stated by his Honor, we had some difficulty in deciding
whether the effect of the error is ta entitle the defendant to a
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wenire de novo, which is the wsual resultof a;successful objec-
tion to the ruling of the Court below, or to give-him a right to
ask for a judgment of non-suit, so as to entitle him. to recover
his costs, and go without day. The latter position is put-on
the ground of a special agreement to this effect. His Honor
says, “by agreement, the several questions were reserved,
with leave to the Court to. set aside the verdict, and enter a
non-suét, if, in point of law, the evidence was incompetent.”
The meaning seems to be, that a non-suit should be' entered,
if the Judge should afterwards come to the conclusion that
the evidence was incompetent. Iis Honor refused to set aside
the verdiet and enter a,non-swet, in ather words, he held that
the evidence was competent; for this the defendant excepts.
We are-to presume that the object of the agreement was to
put the parties in the same condition as if the Judge had, in
the progress of the trial, made a decision in aecordance to the
opinion which he should ultimately arrive. at; if so, then we
are to take it as if the Judge had admitted the evidence;.to
this the defendant excepts, and therefore moves for a wenire
de novo. There is error, and there-must be a wenire de novo.

Per Coriawm. Judgment reversed.

STATE on rel. of J. J. EVANS vs. TILMAN BLALOCK et aj.

A sheriff is liable on his official bond for the non-payment of a judgment obtained
against him on'a s¢i. fa. to subject him as special bail, for not having taken a
bail'bond from the defendant in a writ executed by him.

Action of pesr on the official bond of a sheriff, tried before
his Honor Judge Sauxpers, at the Spring Term, 1853, of
Yancy Superior Court.

The suit was brought against the defendants as the sureties
of Thomas Wilson, sheriff of Yancy county, upon his official
bond. The plaintiff assigned for breach of the conditions of
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the Lond, that the plaintiff -had sued a writ agatnst- Abmer
Holeomb and Henry 8. Holcomb, directed to said ‘Wilson as:
sheriff of Yancy, who exeeuted the same, but failed to take
bail bonds for their appearance, whereby he became special
bail for the Holeombs : that a judgment was”.obtained by the
plaintiffs against the* Holcombs, upon which a ea. sa. issued,
which was returned ¢ not to be found ;” that a-sci. fa. issued
against: Wilson, the sheriff, as special -bail of the Holcombs,
and a judgment thereon reéndered against him for:the debt and
costs, and that the said sheriff lras failed to- pay such judg-
ment. -The evidence in the casé fully supported these allega-
tions, but the defendants’ counsel contended that ’they did not
make out a cause of -action, and called upon his Honer so to'
instruet the jury: this his~Honor refused, and told the jury,
that if the facts alleged by the plaintiff were proved te their
satisfaction, the  plaintiff was entitled to recover. Defendant
excepted. Verdict for plaintiff. Judgurent and appeal. -

J. W. Woodfin and Edney, for plaintiff.
Awvery and Gaither, for defendants.

Nasm, C. J. The action'is brought on the official bond of
Thomas Wilson,as sheriff of Yancy county. The defendants are
sureties-on the bond. - The only question submitted to us is,
whether the defendants, as sureties, are answegable for the
neglect of Wilson in not taking a Dbail bond from a defendant
whom he liad arrested under a writ issued at the instance of
the present relator. The relator had issued a writ against
Abner Holeomb and Henry S. Iolcomb, returnable to the
County Court of Yancy, fested the 28d of April, 1840, which
was placed in the hands of Thomas Wilson, the sheriff; and
was by him duly execnted. No bail bond was taken. At
January term, 1844, of said Court, a judgment was rendered
against thé defendants, the Holcombs, in favor of the plaintiff;
on this judgment a ca. sa. issned against the defendants, which
was returned “not found.,” = A scire facias was then issued
against the sheriff, Wilson, as special bail, and at Fall term;
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1848, a judgment was rendered against him, and this action
was commenced the 15th of December, 1851.

Upon this state of facts, the defendants contended that they
were not liable to the action. His Honor was of a different
opinion, and so charged the jury. In this opinion we concur.
Tt is the duty of a sheriff when he executes a writ, to take a
bail bond from the defendant and return it with the writ to
the proper court; if he does not, the law declares him to be
special ball, and for this neglect, his sureties on his bond are
liable to the party injured. This principle issettled by the case,
the Governor, dee. v. Montford and others, 1 Ire. 155. That
was an action of debt on the official bond of Brice Fonville,
as sheriff of Onslow, against the defendants, his sureties. Tho
sheriff had neglected to return an execution which had been
duly placed in his hands, for which he was amerced at the in-
stance of the plaintiff’ in the execution, and the action was
against the sureties, to subject them to the payment of the
amercement. In their opinion, the Court say,  the bond of &
sheriff would not, in itself, oblige the sureties to answer-amerce-
ments and fines on their principal, but the Act of 1829, chap.
33 Rev. Stat., ch. 109 s. 15, nakes them, by express enact-
ment, liable for them as for other deficiencies in the official
duty of the sheriff.” Here it is seen, that it was the official
duty of the sheriff, Wilson, to have taken & bail bond which
Lie omitted to do.

Per Curiaw. There is no error in the judgment below
and it is affirmed.

STATE on rel. of J. R. SILER et al. vs. ELI McKEE et al.

To render a Sheriff liable for the escape of an insolvent, surrendered in cpen
Court, it is necessary to show that such insolvent was committed to the Sheriff’s
custody by an order of the Court. A mere prayer to that effect will not* be
sufficient.

Acrtiox of pEBT on the official bond of the Sheriff, tried be-
fore his Honor, Judge Sauxpers, at the Superior Court of
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Macon county, Spring Term,1855. Judgment for the plaintiff
and appeal.
The facts are recited in the oplmon of. the Court.

N. W. Woodfin and J. W. Woodfin, for plaintiff.
Bawter-and Gaither, for defendants. -

Barree, J. Upon the trial, the defendants urged -several
objections dgainst the right of the plaintiff to recover: but
upon which of them his Honor gave judgment, the record does
not show. There is one, which is so plainly fatal to the action,
that it is unnecessary to consider any other. The record of
the proceedings against J.. M. Angel; does not exhibit.any
order of the County Court committing him to the custody of
the sheriff, and without such order, the sheriff’ certainly had
no authority to arrest or detain him. The only entry which is
relied upon as an order, is, that “John M. Angel came into
Court and surrendered himself in open court, in discharge of
his security, and was prayed into custody of the sheriff”” A
prayer made, is by no means a prayer answered, and where
the liberty of the citizen is concerned, we cannot infer that
the court did what it was asked to do. As without such order,
the sheriff had no right to arrest and detain the party, his
subsequent arrest and discharge of him, after taking a bond
with an insolvent surety from him, could not alter his responsi-
bility, and make him and his sureties' liable for an escape.
The debtor was never lawfully in his custody, and in such a
case, no act, or admission, of his, could make him liable
to an action for an escape. If an-officer seize a debtor upon
a defective precept, intended to be a ca. sa., and Afterwards
permit him to go at large, he cannot be held responsible for
an escape, as was decided many years ago in the case of Walker
v. Vick, 2 Dev. and Bat. Rep. 99, much less can he be made
liable where there is no precept or order of the Court to author-
ize the arrest and detention of the debtor.

Per Curram. The judgment is affirmed.
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B. R. DUNLAP, EX'R., vs&. JOHN J.. HALES.

Where an infant, who was sued on a note given for two old slaves, after he comes
of age proposes, in writing, to give them back and pay half of the note, and
adds, “if'they will not accept of the above offer I will have to pay them I
suppose, but I shall do so at my convenience, as it will be nothing less than a
free gift on my part,” it was Held that this was no such new promise as would
avaid the plea of infancy.

AcTiox of DEBT, on a sealed note, tried before Ma~ry, Judge,
at the Spring Term, 1855, of Union Superior Court.

The defendant pleaded infancy, and the plaintiff relied on
the replication of a new promise after he came of age.

The sole. question in the case was, whether the following
letter was sufficient to establish the replication:

“The legatees of Uncle E. holds against me a note to the
amount of four hundred dollars, for two old negroes not worth
ten cents. I will give them two hundred dollars to take them
back, as they wjll not hire for anything, and they are always
sick.. If they will not accept of the,above offer, I will have
to pay them I suppose, but Ishall do so at my convenience, as
it will be nothing less than a free gift on my part, the negroes
being entirely valueless. I will be in N. C. next fall and will
try to settle the business.”

Upon committing the case to the jury, his Honor gave it as
his opinion, that the plaintiff was not entitled to recover, for
which plaintiff excepted. Verdict for the defendant, and ap-
peal to this Court.

No Counsel, for the plaintiff.
Osborne and Lowrie, for the defendant.

Naswm, C. J. The case comes before us under the plea of
infancy : the action is to recover from the defendant.a sum of
money alleged to be due to the plaintiff’s testator by bond;
the defendant relied on the plea of infancy, which was estab-
lished, and the plaintiff on a promise to pay the debt by the
defendant made after arriving at full age. To support his
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replication, the plaintiff gave in evidence a letter written by
the defendant after his arriving at the age of twenty-one years.
This letter does not suslain the replication. The distinction
between an acknowledgment which would- take a case out. of
the eperation of the Statute of limitations, and one which
would repel the plea. of infancy, was established at an early
period. While in the books it was held that the slightest ac-
knowledgment was sufficient for the former purpose, nothing
but, an express-promise; made -after reaching maturity, would
deprive an infant of the protection thrown around him by the
law. 2 Esp. Rep. 628: Alexander v. Hutchison, 2 Hawks 535.
This distinetion is founded in good sense: for although there
is,. under recent deeisions-of our Courts, less difference between
the promise, or acknowledgment, necessary to ‘take a-case out
of the operation of the Statute, and one needed to repel the
plea of infaney; in other words, thongh the former has grad-
rally approxinrated the latter, there has been, from the earliest
decision, no change in the promise of the latter to have the
effect of depriving him of the plea of infaney. The promise
must be-express, voluntary, and with a full knowledge that
the party making it is not bound by law to pay the original
obligation. Chief-JusticeTayror in Hutchison’s case observes,
“whether an infant be under a moral obligation to pay a debt,
must depend on the circumstances under which the contract
wag made ; and- if it can be elearly collected from them; that
advantage has been taken of his inexperience, for the purpose
of imposing-on him, he may very justly shelter himself under
his privilege.” But be the moral obljgation what it may, the
nature of the promise, to bind him, is the same. The defend-
ant in writing the letter velied on by the plaintiff, seeins to
have been fully apprised of the position he occupied ; he had
the whipshand, and does not appear to have been willing to
surrender it he nowhere in Lis letter promises to pay the note
now syed: on the contrary, his words are, after offering to the
plaintiff that he shounld take back the negroes, for the purchase
of whom the note, or bond, was given, upon receiving from him
$200, he says ¢ if they will not accept of the proposition I
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will have to pay for them 7 suppose, but I shall do so at my
convenience, as it will be nothing less than a free gift on my
part, the negroes being entirely valueless.” Now this, so far
from being, on the part of the defendant, an express promise
to pay thie bond-or note, is simply an acknowledgment that
he made the purchase and gave the note or bond, coupled
with a declaration that if he does pay it, it will be a gift of so
much money, to be given by him when he chooses. . d'his let-
ter, under the modern decistons of our Courts, would scarcely
be considered sufficient to take a simple contract debt out of
the dperation of the Statute of limitations, certainly not, in'an
action upon a speciality debt, where the action is on a new
promise.

Per Curiam. Judgment affirmed.

ROBT. B. CHAMBERS by his nest friend vs. ALLEN WHITE.

In an action for words spoken, charging the plaintiff with the commission of a
crime, it is not necessary for the plaintiff to aver or prove that he was physi-
cally able to commit the crime.

Acrion oN THE CASE for SLANDER, tried Defore SAunpErs,
Judge, at the Spring Term, 1855, of Madison Superior Court.

The words complained of in the declaration, charged the
plaintiff, a boy under fourteen years of age, with Dbestiality,
and in his instructions to the jury his Honor charged, that
they were not only to be satisfied that the words were spoken,
but that the plaintiff was physically capable of committing tlie
crime.

In deference to this opinion of his Honor, the plaintiff took
a non-suit and appealed to the Supreme Court.

N. W. Woodfin and J. W. Woodfin, for plaintiff.
Gaither and Bawter, for defendant,

Pearson, J. His Honor charged “ that the jury had not
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only to be satisfied of the speaking of the Words, but that the
plaintiff was physically capableof committing the crime; that
is, was fourteen years of age:” for this the plaintiff exeepts.
There is error. There is mo averment in the declaration,,
of the plaintiff’s age or physical ability to commit the crime.
The averment is, that the defendant charged him with its com-
mission ; a party is never bound to prove more than it i§
necessary for him to aver.

Had the words spoken by the deféndant conveyed.the idea,
that the plaintiff was not physically capable of committing
the crime, he would not have had a cause of .action ; as if the
defendant when he made the charge lad added, “ and but for
his being under the age of fourteen, his life would pay for it :”
because this explains away the legal effect of the charge, and
relieves tlre plaintiff from all fear or apprehension of his being
prosecuted, which is the gound for making words, charging
the commission of an infamous crime,.actionable, without proof
of special damage. We suppose his Honor, in coming to the
conclusion, that the plaintiff must prove that -he was fourteen
years of age, and physically capable of committing the crime,
had some vague reference to this doctrme, and did not atténd
to the dlstmcmon between words which positively charge the
commission of a crime, and words which explain away the
charge, and show that in fact nocrime had been committed ;
s0-as not to- subject the party to any. fear or apprehension of
a prosecution.

In Sugart v. Carter, 1 Dev. and Bat. 8, itis lield, that the
plaintiff may recover for words chargmg murder, although
the defendant on the trial shows that the person alleged to
have been killed is still alive. This case ig'in' point ; for it
was physically impossible for the crime to-have been commit-
téd: but that fact was not made known at the time the wopds
were spoken, and proof of it on the trial, was not allowed to
defeat the action, because.the injury had aiready been inflict-
ed.  The “actionable guality of words must depend upon the
fact whether the'hearers were aware that the person alleged
to be murdered was really alive.”
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MoDonald v. Murchison, 1 Dev. Rep. T, is also in point:
in an action for words, charging the plaintiff with perjury in
a particular suit, he is not bound to produce the record of that
suit, because his declaration does not aver its existence, and. it
makes no difference whether there ever was any such a suit or
not ; as the words make a positive charge of the commission of
a crime, and it is not necessary for the plaintiff to produce the
record, in order to show that the commission of the crime was
physically possible.

Per Curiam. Venire de novo.

CHARLES HENSON vs. ROBERT KING.

Evidence given before a jury, to contradict a witness, and which is only compe-
tent for that purpose, ought hot to be left to them by the Court as tending to
establish the main allegations of the issue.

Aoctioy oN THE cAsE for A FalsE wARRANTY and for a pEcErr,
tried before his Honor Judge Sauxpegrs, at the last Superior
Court of Cabarrus.

Wilson, for plaintiff.
Barringer, for defendant.

Nasn, C. J. The action is in case for a false warranty, and
a frand, in the sale of a horse. No exception is taken as to
the principles of law governing the case, as by the Court stated
to the jury; but the exception is to the charge upon the evi-
dence. The fraud alleged against the defendant was, that the
eyes of the horse transferred by him to the plaintiff, were un-
sound within his knowledge, at the time of the sale. Most of
the controversy turned upon the scienter. The defendant in-
troduced a witness by the name of Black, who swore that the
defendant sent him for the horse when he first traded for her,
that he brought her home on Saturday, and defendant sold her
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to plaintiff on the following Monday, and that he, witness, did
not believe her eyes were unsound.. He was then asked by
the plaintiff’s counsel if he had not, on a certain occasion,
said to one Weddington, that he (witness) had advised the de-
fendant to sell the mare, because he' thonght her eyes un-
sound—that the defendant asked $125, and he advised him to
take 1007 The witness stated he recollected having no such
conversation. Weddington was then called by the plaintiff,
who swore that Black had told him, he had advised the de-
fendant to sell the mare, because her eyes were not good ; that
the defendant asked for her $125, and he advised him to take
$100. Black being called back, reiterated his former state-
ment, and that he never had any such conversation with Wed-
dmgton, that he never told the defendant that the mare’s eyes
were defective: that he had never believed they were.

In commenting on this testimony after stating it to the jury,
Lis Honor-observes, ‘these witnesses being admitted to be
respectable, it was the daty of the jury to reconcile the tes-
timony if they could: the one swore afirmatively to the fact
of the conversation, the other negatively, that he had no recol-
lection of it. The Court then leaves the testnnony of these
witnesses, without. directing the attention of the jury to the
legitimate effect of the discrepancy. The only effect the tes-
timony of Weddington could properly have, was to discredit
Black, but it was no evidence in itself to show that the de-
fendant knew of the unsoundness of the horse’s eyes, and the
charge places it before the jury as evidence upon the point
in issue.. Stated as it was, it must have misled the jury: for,
take away the testimony of Weddington, and there is none to
show that the defendant knew that the eyes of the mare were
unsound, if the fact were so. The jury, therefore, were mis-
directed as to the effect of the testimony of Weddington, and
for this error there must be a venire de novo.

Per Curiam. Judgwment reversed,
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COUNTY COURT OF MECKLENBURG vs. ED. H. BISSELL.

A County Court upon its own mere motion can institute and carry on proceed-
ings to revoke letters testamentary, which they believe have irregularly issued.

Tus was an ApPEAL from the Superior Court of Mecklen-
burg, Ma~ry, Judge presiding, which had been carried to
that Court from the County Court of that county.

William 8. Miller gualified, and at a subsequent term, Ed-
ward H. Bissell also qualified, as executor to the last will and
testament of J. . Bissell.

An order to show cause was made by the County Court,
which was duly served and returned, and upon argument of
counsel on the respective sides, the Court adjudged that the
letters testamentary which had issued to Edward H. Bissell
on the estate of John . Bissell, be revoked.

From this judgment the said Edward H. Bissell prayed and
obtained an appeal to the Superior Court, and in that Conrt
the following clauses of the last will and testament of John
Humphrey Bissell, were adduced and relied on by the parties
respectively in support of their views: “In order to render
most available my property, or proceeds thereof, I make and
appoint the said E. H. Bissell sole executor, unless William
S. Miller, Esq., wishes to act jointly, or in case of the death
of the said E. H. Bissell, I advise that William 8. Miller
would act; and I authorise him or them to take possession
and sell, &e.”

Afterwards he made and published the following codicil
“I have made William S. Miller my sole executor: the will
is with Edward, in Charlotte.” Again; “I revoke any part
of my former will that may be.inconsistent with this arrange-
ment, except the discontinuance of Edward as my executor; I
have never entertained the smallest unkindness to Edward ‘or
Henry.”

The case being considered by his Honor below, the Court
approved and confirmed the judgment of the County Court,
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ordering the revocation of the letters testamentary to Edward
H. Bissell, from which judgment he appealed to this Court.

Walson and Osborne, for the plaintiff.
Boyden, for the defendant.

Nasn, C. J. The proceedings in this case were instituted
by the County Court of Mecklenburg to revoke letters testa-
mentary, granted by it at a previous term, to the defendant
uipon-the will of Humphrey Bissell, deceased. By his will
the testator appointed the defendant, E. H. Bissell, together
with William 8. Miller, his executors ; the will was published
in , and subsequently the testator made a codicil, wherein
he appointed William 8. Miller his sole executor, In the
cadicil is this clause, “I revoke any part of my former will
that may be inconsistent with this arrangement, except the
discontinuance of Edward as my executor.” Ther will was
proved by William S. Miller, and letters granted to him;.at a
snbsequent term, E. IT. Bissell applied for letters testamentary
which were granted to him, It does not appear that any per-
son, claiming an interest in the estate of Humphrey Bissell,
liad moyed in this matter, but that the proceedings were insti-
tuted by the County Court mero motu. The sole question
upon which our opinion has been required is, as to the power
of the Court to move in the matter without the application of
some person claiming an interest in the property; in other
words, whether the County Court, having discovered that the
letters testamentary had been irregularly granted to the de-
fendant, has the power to revoke-them, without incitement
thereto by any one. His Honor below decided that they'had,
and in this we concur.

Proceedings in the prohate.of wills, are ¢n 7em, there are,
strictly speaking, no parties—no plaintiff and no defendant:
The issue to try the validity of the will is made up Ly the
Court, or-under its direction. The whole proceeding is under
the judicial control of the Court. Here, by the codicil to the
will of Humphrey Bissell, William S. Miller is appointed, in
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express terms, sole executor; and that his meaning may be
not misunderstood, he revokes any part of his will which is
inconsistent with this arrangement. Now, to suppose that he
intended that the defendant should continue in the appoint-
ment made by his will, is entirely inconsistent with the sole
appointment of William 8. Miller, and the will, in that view,
is inconsistent with the codicil. That he did not intend the
exception in the codicil to have that effect,is evident from the
apology to the defendant, which immediately follows the ex-
ception. DBesides, he uses the word arvangement not devises
or legacies. We are of opinion that there is no error in the
judgment of the Superior Court, whieh is hereby atfirmed.

Per Curiam. Judgment affirmed.

STEPHEN MONDAY AND WM. H. ROANE ws. J. R. SILER.

An action of assumpsit for money had and received, will not lie in favor of the
equitable owner of a chose in action against a legal owner who has received
the money on it.

Acriox of assumpsit, tried before Sauxpers, Judge, at the
last Spring Term of Macon Superior Court. The suit was
brought for money collected upon a note, due by J. M. Bryson
for $150, dated December, 1851, payable to Johrn Baxter, as-
signed by Baxter on 10th March, 1852, to J. R. Mounce,-and
by him to Jesse R. Siler, the defendant, by whom the amount
was collected.

The plaintiffs produced a deed in trust conveying the effects
of J. R. Mounce to them for certain purposes, and they con-
tended that by it the equity in this note passed to them, and
that the defendant, having got the money, was liable to them in
this aetion. They showed that they had given notice to the
debtor, as well as to the defendant, previously to the note’s
peing collected, forbidding its payment to defendant.

His Honor charged the jury, that on this state of facts, the
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plaintiff’ was entitled to recover. Defendant excepted. Ver
dict for plaintiff. Judgment and appeal.

N. W. Woodfin, J. W. Woodfin and Gaither, for plaintiffa,
Baxter, for defendant.

Barrie, J. We cannot concur in the opinion expressed by
his Honor in the Court below. e was misled, no doubt, by
what has been often said of the action of assumpsit for money
had and received—that it was-in the nature of a bill in Equity,
and would lie wherever the defendant had received money
which he could not in equity and good conscience retain from
the plaintiff. That may be true, wherever the defendant
himself has not the legal title to the money, but cannot apply
to a case where the plaintiff’ is only the equitable, while the
defendant is the legal owner of the sum received. To permit
a recovery at law, in such a case, would be confounding the
distinctive jurisdictions of the Courts of Law and FquLty
Accordingly it was decided in the case of Swmith v. Gray, 1
Dev. and Bat. Rep. 42, that where a person whe was entitled
to a distributive share in an estate, assigned it to the plaintiff,
and afterwards collected and used it himself, assumpsit for
money had and received, would not lie against him by the as-
signee. * “ Whatever operation,” say the Court, ‘“the assign-
ment may have in Equity, et Laew it did not transfer a title to
the distributive share, nor to the moeney decreed upon it. = At
Law it could operate only as authority to the plaintiff.to cal-
lect the money, and perhaps justify him in retaining it after it
should have been collected. When therefore, the defendant
received the money, he received what in Law belonged to
him, and we do not see-therefore how the law can infer, upon
this receipt, an undertaking to pay over the money to the
plaintiff.”

This reasoning applies directly to the case before us;-the
‘deed executed by Mounce to the plaintiffs, transferred to them
the equitable title only in the promissory note in question,
while his endorsement -of it passed. the legal title to the de-
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fendant., ‘When, therefore, the latter collected the money from
the maker of the note, he received that, to which in law he
was entitled, and the law will not infer an undertaking by
him to pay it over to the plaintiffs. The case of Hoke v. Cui-
ter, 12 Ire. Rep. 824, to which we were referred by the coun-
sel for the plaintiffs, decides nothing in opposition to this prin-
ciple. It holds that if an agent of the equitable owner of a
chose in action receive the money, he may be sued in assump-
sit by the latter for it, and that he is not protected from the
sait by paying over the money to the legal owner; but it does
not decide, and there is nothing in it which goes to show, that
assumpsit for the money had and received could be sustained
against such legal owner.

Prer Curras. The judgment is reversed and a
venire de novo awarded.

HOLMESLY vs. HOGUE.

In a question of a fraudulent conveyance of a slave. the plaintiff may go into the
particulars of a trade for land, and & modification of that trade afterwards, in
order toshow that he was a creditor.

It is not competent for a ereditor, in order to establish the frand in question, to
show that the debtor had made & frawdulent transfer of other property e
-another person.

Acrion of TROVER to recover the value of a slave, tried before
his Honor, Judge Sauxpers, at the last Spring Term of Cleave-
land Superior Court.

Guion and Lander, for plaintiff.
Baxter and Hoke, for defendant.

Nasu, C. J. We are notsure that we have been able rightly
to understand the case sent us in this record, or the intended
bearing of the testimony excepted to. This obscurity may be
the effect of haste in drawing up the exceptions, (which should
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ever present the point-in contest with clearness and brevity,)
or of imperfect chirography, rendering it sometimes impossi-
ble to read or transcribe it. To whatever cause it may be
owing, we have had much difficulty in satisfying ourselves
that we have arrived at a just conclusion in endeavoring to
read the case.

The aetion is in case for the recovery of a negro woman
ZLsther. The plaintiff' purchased the negro from one Joseph
Hardin: his bill of sale is dated on 12th of July, 1853, and
the defendant caused an execution to be levied on her on 14th
July, 1853, under which she was sold. In this execution the
present defendant was the plaintiff, and to justify his proceed-
ings, alleged that the sale to the plaintiff was void, being made
to defraud the creditors of Hardin, of whom he was one. To
make out his defense on this point, he gave in evidence several
notes, executed by Hardin to himself, on one of which, a judg-
ment had been obtained, and on which the execution above
referred to was issued ; and to show, as we presume, that the
note was a bana fide one, and for a valnable consideration, he
was permitted by his Honor to prove that he had, in March
preceding, taken from Joseph Hardin a deed for a tract of
land for 330 acres, one hundred of which were claimed by the
present plaintiff: and the parties having got together, it was
agreed that the conveyance should be cancelled, and a new
oune executed for two hundred and thirty acres, which was
done. To make good to the defendant the loss of the hundred
acres, Hardin executed three several notes, of which, the one
above stated was one. This testimony was objected to by the
plaintiff. If, as we suppose, the evidence was offered for the
purpose of showing that the defendant was a bona fide credi-
tor of Joseph, it was properly rececived.

To make out his allegation of fraud, the defendant was suf-
fered to prove that the plaintiff sold the one hundred acres, so
claimed by him, to another person, and that he had no right
or title to it. If this evidence was not offered with this view,
we confess our inability to gather from the case what purpose
it was to answer. To this object it is palpably incompetent.
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Whether the plaintiff had defrauded his vendee in the sale of
the land, bad no more bearing upon the issue before the jury,
than to prove that in the sale of a horse to another person he
had committed a fraud, or to prove he was in the habit of
committing frauds. That A has made an usurious contract
with B is no proof that his«contract with C is nsurious. Such
evidence is irrelevant and mischievous, having a direct ten-
dency to mislead the jury. This effect it must have had in
the present case, for without it, there is no evidence of fraund
in the purchase of the slave. A justice’s execution has no
lien on property until levied. DBefore such levy the owner
may honestly sell it, or with it pay another debt. In thepre-
sent case the sale is two days before the levy. Beasiey v.
Downey, 10 Ired, Rep. 284 ; Bumgarner v. Manney, 10 Ired.
121; State v. Arnold, 18 Ired. 184 ; Starkie on Ev. 61.

Prr Curiam.  For the error pointed out in the reception of
the evidence of the sale of the land by the
plaintiff, the judgment is reversed and a
venire de novo awarded.

DOE on dem. of DANIEL, HALFORD AND ELIZABETH HIS WIFE vs.
JOSHUA TETHEROW.

(The first point in this case is the construction of a will arising upon its peculiar
phraseology.)

One tenant in common cannot sue his fellow, unless there is an actual ouster
either proved or admitted by the pleading.

Caverture is not a saving agaist the operation of the Statute of limitations, un-
les§ the wife must be joined with the husband in-order to sustain the action
Where he may sue alone, or where he may join the wife with him at his elec-
tion, the Statute bars.

Where the eviction takes place during the coverture, the husband may sue alone,
or may join his wife with him at his election ; in such a case, therefore, he is
barred by the Statute.

Esecruuxr, tried before Bamwey, Judge, at a Special Term
of Buncombe Superior Court, July, 1855.
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The land in question, had been grarited to John Lakey, who
died in 1835, seized of the same in fee, leaving the plaintiff
Elizabeth, Hiram Lakey, and Anne Lakey his only children
and his heirs' atlaw. To avoid the application of the Statute
of limitations the plaintiffs put in the will of John Lakey, and
it was insisted Ly them, that the Jand in question was devised
to Jinccy Lakey, his widow, during her life or widowhood ; and
that slre baving died without marrying, only abount two years
before the bringing of this suit, they were within time. The
will of John“Lakey is as foltows: “In the next place, I allow
my just debts to be paid out of my estate; then inthe next
place, T allow the plantation where I now live on, and all'my
household furniture, and stock ot cattle and horses and hogs
to the usé and benefit of my wife Jincey, during her life, or
as long as she remains my widow ; and if she should marry, I
allow all my property to be sold, and my wife to have the
third of all the perislrable property.  Also, I allow my land.to
he sold and divided as follows: if John Alloway stays and
works with his grandmother, I allow him to have three months
schooling and fifty dollars out of my estate when sold: next,
I allow when my property, that is, the balance after the sale,
to be equally divided between my son Hiram Lakey, Anune
Lakey and Elizabeth Ilalford: next, the place of mine that
Jesse Watkins now lives on, after his lease is up, I allow to be
rented out and go to the use of my son Hiram, and Anne La-
key and Elizabeth Halford, to be equally divided betwixt
them, until sold: next, I appoint Iliram Lakey and John
Young, Executors.”

The defendant offered in evidence g sheriff’s deed for the
land in dispute, dated in 1840; also a levy and sale nnder a
judgment and execution against Hiram Lakey, and proved a
sole possession, under this purchase, for more than seven years
before the commencement of this action. The defendant also
offered in"evidence a bond, executed by John Lakey to Iliram
Lakey, conditioned that le should make title to the said Iliram,
when the purchase money therein mentioned, should be paid:
he also proved that Hiram Lakey was living on that part of
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the land claimed by him, at the time of the death of John,
and continued so to do until 1840, when the defendant went in.
It had been part of the tract on wlich John Lakey lived, but
on the making of this contract of sale, John, and Hiram, his
son, made a dividing fence between them, which has ever
since been observed and regarded as the line of separation
between Hiram’s, part, and the original tract: and was espe-
cially so regarded and observed by the widew of John Lakey,
up to the time of her death, The feme lessorhad inter-married
with the other lessor, David alord, before the death of John
Lakey.

A verdict in favor of the plaintiff was returned, subject to
the opinion of the Court upon the points reserved, viz:

1st. Whether the Statute of limitations formed a bar to the
plaintiff’s recovery ?

2nd. Whether the will conveyed a life estate to the widow
in that part of the land, claimed by the defendant as bargained
to Hiram Lakey ?

Upon eonsideration of the questions reserved, his Honor,
being of opinion with the plaintiff, gavesjudgment accordingly,
from which, the defendant appealed to this Court.

Gaither and Welliams, for plaintiff.
N. W. Woodfin, for defendant.

PEArson, J. 1t is teo clear for argument that the will does
not give the widow a life estate, in that part of the original
tract, which is claimed by the defendant. The testator had
sold this part to his son Hiram, who was living on it, and cul-
tivating up to the cross fence, which was the dividing line,
while the testator lived upon and cultivated the other part.
The words “I allow the plantation where I now live on, and
all my household furniture, &e., for the use and benefit of my
wife, during her life,” embrace only the latter part. DBesides,
it is not reasonable to suppose that the testator could have
intended to encumber with a life estate, the part which he
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had sold to his son, and for which he had execunted a bond to
make title.

The remaining question is as to the effect of the sheriff’s
deed to the defendant, and his possession under it. Upon the
death of the testator, the legal titleto the land in controversy,
not being disposed of by the will, descended to his three children
as his heirs at law. Hiram, under his contract of purchase,
had not such an equitable estate, or trust,as was liable to be
sold under execution, by foree of the Act of 1812; so-the de-
fendant, by the sheriff’s' deed, acquired only the legal estate
which had vested in Hiram as one of the heirs at law.

If the effect of this deed was to vest Hiram’s legal estate
in the defendant, as a tenant in common with the other two
heirs, then the defendant’s possession was not adverse; and
although he had the sole possession for more than seven years,
the estate of his co-tenants was not divested, and he did not
acquire a title to the whole in severalty. = In this view of the
case, the plaintiff cannot maintain his action, for one tenant
in common cannot sue lhis fellow, unless there is an actual
ouster, either proven or admitted by the pleading. The record
sets forth that the defendant pleaded not guélty ; his entering
into the common rule is not set out, and we are not at liberty
to assume that he admitted an “actual ouster.”

If the effect of the sheriff’s deed, anid the defendant’s sole
possession under it, was to divest the estate of. the other two
beirs, and amounted to an actual ouster, then the defendant’s
possession was adverse, and being continued for more than
seven years, ripened his title to the whole in severalty. In
this view of the case, the plaintiff cannot maintain his action,
unless he can bring his case within the saving of the Statute
of limitations, by reason of the coverture of the feme lessor.

In Williams v. Lanier, Busb. 30, the rule is said to be,
“ where the wife must be joined, the Statute does not bar:
where the husband must sue alone, or may, at his election, join
the wife, the Statute does bar.,” It is also said in that case,
where the eviction is before the coverture, the wife must be
joined: when the eviction is during the coverture (as in our
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case) the husband may sue alone or may, at his election, join
the wife.”

This seems to be conclusive: the husband cannot prevent
his right of entry from being folled by joining his wife, and
ghe, or her lheirs, have seven’years, after his death, in which
to sue.

A husband, without joining his wife, can make a lease for
years. Bac. Abridgt. “ Leases and terms for years”: conse-
quently he may bring ejectment without joining the wife. It
is considered as settled, that although the husband may join
the wife, yet it is not necessary that the husband and wife
should join in a lease to try the title to her estate: he alone
may make a lease for that purpose.” Bac. Abr. “Ejectment.”
Several cases are there cited in which the husband has main-
tained ejectment on his own demise. The Statute 32 Hen. 8,
enables husband and wife to make a lease which is binding on
her after coverture, but this in no wise affects his right at com-
mon law to make a lease alone which is valid during the
coverture. In Williams v. Lanier, this doctrine is fully dis-
cussed and it i3 unnecessary to repeat it. In that: case there
was issue born, and the decision in respect to the action in the
nature of Waste is confined to the facts there presented ; but
the general remarks and reasoning of the Court, in respect to
the Statute of limitations, is equally applicable to a case where
there is no issue; for although the birth of issue is required
to make the husband “tenant by the curtesy initiate” and
may be necessary to give him a seizin or free-hold in severalty,
or in his own right, yet it has no bearing on his right to the
sole possession, by force of which he sues alone in trespass
quare clauswm fregit for an injury to his crop, or may make a
lease for years, and of course may bring ejectment to recover
possession if he is evicted.

Taking our case in either point of view, the plaintiff cannot
maintain his action, and the judgment in his favor must be
reversed ; and upon the questions reserved, the verdict, being
rendered subject thereto, must be set aside and a non-suit
entered.
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Upon the argument our attention was called to Burton v.
DMurphy, N. C. Term Rep. 259, where it is held that one who
holds sole possession under a deed from one tenant in common
for the whole traet Lias an adverse possession, which in seven
years will ripen his title as to the whole. And our attention
was also called to Cloud v. Webb, 3 Dev. 318 ; and particularly
to the very full and learned argument of Mr. Winston, (P.
L. Sr.,) who controverts the decision in Burton v. Murphy.
As in either point of view, the case under consideration is
against the plaintiff, we are not at liberty now to decide what
is the effect of a conveyance of the whole by one tenant in
comimon, and-a sole possession for seven years by the purchaser.

Prr Curiam, Judgment reversed.

MARY PINNER »s. NANCY PINNER et al.

Upon the question of the bona fides of a deed, alleged to be in fraud of a con-
templated marriage, what the husband, the grantor, said in favor. of the deed,
even before the marriage, is not admissible : because the wife claims by act of
Jaw paramount o the husband.

Turs was a petition for nower, tried before his Ionor Fudge
Bamwey, at the Special Term of the Superior Court, held for
the county of Buncombe, July 1855,

This case was before the Court at the Augunst Term, 1853,
(Busbee’s Report 475,) and the same issne of fact was snbmit-
ted as at the former term, to wit, *whether the husband of
the petitioner, William Pinner, was seized of the premises?”’
On this trial, as on the former, it was alleged by the defend-
ant, (his daughter Naney) that previously to his intermarriage
with the petitioner, the said William Pinner had made to her
a conveyance for the land in question. A deed was produced
by her, bearing date in 1827, which was attacked on the
ground, that it was in fraud of the petitioner’s right to dower,
and defendants’ counsel offered to prove by the witsess, that
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previously to William Pinner’s intermarriage with the peti-
tioner, he told the witness he had made his danghter a deed
for the land. This testimony was ruled out by the Court, for
which the defendant excepted.

A verdict was rendered for the plaintiff, and an appeal
taken by the defendant to this Conrt,

N. W. Woodfim and Bynwum, for plaintiff.
J. W. Woodfin, for defendant.

Nasi, C. J. The case as now presented to us differs frem
the one formerly here,in one particular only. The witness,
Lanning, upon that occasion, stated that the declaration of
William Pinner, as to his gift of the land to the defendant;
was made about a month before Lis death, and consequently
after his marriage with the plaintiff. Sece the case in Busbee
475. In the present case the defendant offered to prove the
same declarations made before his marriage, which were ruled
out by the Court. In the former case, this Court.decided that
the evidence of Lanning, of declarations of the husband made
at the time of the dehvely of the deed, was competent as
part of the res gesteey but that no declarations then made of
what he had done at a prior period, as to the making of a title
to the defendants were admissible. The reason assigned was,
that the widow claims her right of dower, not under her hus-
band, but under the law. If the reason assigned by the Court
for its decision be correct, then it makes no difference at what
time the husband’s declarations were made as to-the prior de-
livery ; they cannot affect his widow, as she does not claim
under him. Her claim to dower is above and beyond him
and so sedulously does the law guard her right, that it makes
void all conveyances made by the husband with the frandn-
lent intent to deprive her of her dower, and places her dower
beyond the reach of her husband’s creditors.

Prr Curiam. His Honor comnmitted no error in reject-
ing the evidence. Judgment affirmed and
this opinion will be eertified.



400 IN THE SUPREME COURT.

Powell vs. Jopling.

NELSON A. POWELL vs. JAMES L. JOPLING.

Mere office judgments are under the control of succeeding terms of the same
Court after that at which they are entered, and can be modified or set aside
upon sufficient eause shown to such succeeding Court.

Where a Superior Court, having an absolute discretion to pronounce upon a mat-
ter decided.in the County Court, gives a judgmnent, not in the exercise of such
discretion, but in obedience to a supposed principle of law, in which the Court
was mistaken, an appeal will lie to this Court, and such judgment will be re-
versed.

Tur record in this case shows that a ¢a. sa. and bond was
returnable to the County Court of Caldwell; that defendant
failed to appear and judgment was rendered against him and
his sureties.

At the next term of that Court, the defendant showed to the
Court, that hefore the ca. ca. was returned at the former term,
the plaintiff told the defendant that he need not appear, for
that he did not intend to have the ca. so. returned, and there-
upon moved that the judgment of the former term be set aside,
and that he be permitted to take the benefit of the act for the
relief of insolvent debtors, which motions were allowed by the
Court, and the plaintiff appealed to the Superior Court.

At the Spring Termn, 1855, Sauxpers, Judge, this judgment
isrendered. “The Court bemo of opinion that the County Court
had no power to vacate the Judgment rendered at a previous
term, directs that a procedendo issue to the said Court, that
the said order be reversed and that plaintiff have execution
for his original judgment and costs of Court,” from which the
defendaut ‘appealed to this Court.

Avwery, for the plaintiff.
"Lenoir, for the defendant.

Nasu, C. J. The defendant had been arrested at the in-
stance of the plaintiff upon a cu. sa. returnable to the County
Court of Caldwell, and had given bond and surcty for his
appearance during the term. Before the return of the process,
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the plaintifftold the defendant he need not- make his appear-
ance at Court, as the ca. sa. should not be returned. . Contrary
to his promise; he cansed-the writ to be.resurned, and.the de-
fendant was called out and judgment taken against him and
his sureties on the bond. At the next term of the. Court the
defendant having heard that he had been called out, applied
to the Court to have the judgment set aside and be permigted
to take the oath of insolvency, which was’ granted, and the
plaintiff appealed to the Superior Court, where the decision
of the"County Gourt was overrnled, npon the ground that the
County Court had not power to set aside a judgment rendered
by them ata p%evmus term. In thisopinion we-do not concar.

-With the exercise of the discretionary powers of the Supe-
rior Courts we have no right to interfere, and if lis Honor had
placed ‘his décision upon that ground, the judgment.would
have been affirmed. But when he deelines to acty upen- the
ground, that he has in law no pewer so to do, or when he
bases his action, as in this case, upon ‘the want of legal power
in the County Court to. take the action in the case which he is
called on to revise, his judgment becomes matter of law and
subject to the revision.of this Courts

His Honor decided that the County Court had o power to set
aside a judgment renderéd at a previous term. As a general
rule this is true ; but where the judgment isby default, ar in-
terlocutory, or not taken aecording te the-course of the Court,
they are always under the control of the Court; because
“guch a judgment is in no sense the jndgment of the judge;
and it belongs to him as a right of his own, to make the record
speak the truth, by Vacating the entry of what purports to be
his act, but was not his-act in reality.” Winslow v. Ander-
son and Duckworth, 8 Dev. and Bat. 13.

Tt is of the essence of judicial justiee that every man, before
he is condemned for a crime, or deprived of his property by
sentence of a Court, shall have a day in Court—shall have an
opportunity to defend himself. Even Turkish justice, as jtis
called, acts upon this principle : no man there, is deprived by
their Courts, of life or property, without being called on for
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his defence. In the case we are considering; a shameful frand
was practised upon the Court.and upon-the present defendant.
The latter, arrested wnder a ca. sa. at the instance of the plain.
tiff, had, under the insolvent laws, given a bond for his. ap-
pearance at the next succeeding term of the County Conrt:
the plaintiff, conscious that, he (the defandant,) was entitled
to discharge himself as an insolvent, tells hira he need not ap-
pear at Court—the papers would not be returned—and confid-
ing in his honesty, the defendant did not appear, was called
out, and a judgment taken in his absence and that-of his surety;
for the amount of the debt claimed. Substantially, the defend-
ant had no day in Court, and the judgment taken againsthim,
was irregularly taken—against the course of the.Court. Hehas
then ex debito justitics, a right to claim of the County Gours,
the exercise of its power to vacate the judgment.so obtained.
The Judmnfmt here ig what is called an office .judgment.. In
Bender and Askell, '8 Dev.Rep. 150, Judge Rurrix. defines
such a judgment, to be one, “signed by a plaintiffin the course
of the Court without any. actual adjudication By the Counrt,”
one, where, by the force of some statute, the party is entitleds as
a matter of course, -to his judgment, as in an insolvent’s ease.
The act provides, that if the detendant does not appear accord-
ing to the requirement of his bond, judgment shall be entered
up against him and his surety, snstanter, without any action
of the Court. Such Jlldgnlents, say. the Gourtin Askells case,
‘“‘must necessarily be held to be under the future coutrol of
the Court,” ¢ as to them,-the authority of the Court is nat con-
fined to the term in which they are rendered.” Ia that case,
a judgment by default final had been taken by the defendant,
Askell, against the plaintiffy upon whom the writ had never
been served. An execution issued and the propertyof Bender
sold. At a subsequentterm of the Court, the judgment against
Bender was vacated en motion.

In Crumpler and others v. the Governor, 1 Dev. 53, the same
doctrine was acted on. A judgment had been taken against
McAlster, sheriff of Duplin, and his sureties, of whom Cramp-
ler was one, upon the certificate of the Public Treasurer .and
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Comptroller for the non-payment of taxes. This judgment
was taken at Spring Term, 1823, of Wake Superior Court,
before Bamcer, Judge, and at Fall Term succeeding, it was
set aside, and that judgment, upon appeal, was affirmed by the
Supreme Court. This doctrine is finaliy settled by this Court
in the case of Willcams v. Beasly, 13 Ired. 112, where the
Court say judgments taken, as of course, are from necessity
always under the eontrol of the Court whose judgment they
purport to be; also, of an appellate Court, who can treat the
matter de novo.

His Honor’s attention was not drawn to this difference be-
tween an office judgment, which is not rendered according to
the course of the common law, and one rendered according to
it. The latter is not within the power of the Court at a sub-
sequent term, in a smmmary manner to-disturb it ; the former is
always under the control of the Court rendering it, or of an
appellate Court. To the former, the cases referred to by the
defendant relate.

Per Curisar There is error in the judgment of the
Superior Court, which is reversed.

PEMBERTON WHITE vs. MICHAEL BROWN & SON.

A promise ‘to pay for three slaves, ten dollars per month, until we finish our
contracts on the Rail Road,” is an entire contract, and cannot be recovered
upon, unless the slaves were continued until the finishing of the Rail Road
contracts.

Actiox of pEmr, tried before his IHonor, Judge Maxry, at
the Spring Term, 1855, of Rowan Superior Court.

The action was brought on the following instrument : “ We
promise to pay Pemberton White for three boys, Milas, Elam,
and Stanhope, Ten Dollars per month, from 4th of January,
1858, until we finish our contracts on the Rail Road: the said
White agrees to pay Dr.’s Bills, clothe them and make good
lost time in sickness. M. Browx & Sox.”
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It was in evidence that the slaves, in pursuance of the con-
tract, went into defendants’ possession on 4th of January,
1853, and worked through that year, at the end of which, and
before the defendants’ rail road contracts were completed,
plaintiff took the slaves home, against the will of the defend-
ants, and refised to deliver them afterwards on demand of
defendants’ agent.

Defendants” counsel eontended that the plaintiff was not
entitled to recover, inasmuch as he had not allowed the
slaves to remain until the Rail Road contracts were entirely
fulfilled.

The Court, however, placed a different construction on ‘the
instrument, and held that the plaintiff was entitled to recover
for the time the slaves had worked, deduncting for lost time for
sickness. Defendants excepted. Verdict for plaintiff, judg-
ment and appeal.

H. C. Jones, for plaintiff.
Boyden, for defendants.

Barrie, J. We do not concur in the construction which
his Honor, in the Court below, put upon the contract between
the parties. The agreement on the part of the plaintiff was,
that his three boys should work for the defendants on their
Rail Road contracts until they should be finished: in consid-
eration of whicli, the defendants on their part, agree to pay
him ten dollars per month. It seemed to us that plaintiff’s
agreement was an entire one for the service of his slaves,
during the whole period mentioned in the written contract.
It must be so, unless the stipulation for payment at “ten dol-
lars per month ” makes it otherwise. If that be -taken to De
a promise by the defendants to pay ten dollars at the end of
each month, it may have the effect supposed; but we cannot
believe that such was the intention of the parties. Had it
been, it would have been expressed in plainer terms, as by
the insertion of the words “to be paid at the end of each
month,” or some other words of equivalent import. As it
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stands, the more obvious meaning of the expression is, that
the whole amount which the defendants were to become liable
to pay, was to be ascertained by calculating for the whole time
at that rate per month. As the term of service was left inde-
finite, this was essential, to enable the parties to determine
how much one was to receive and the other to pay. Dutitis
contended for the plaintiff, that the present agreement is simi-
lar to that upon which the action in Withers v.. Reynolds, 2
Barn. and Adol. 882, was brought, and must be governed by
the same rule of construction. That agreement was as follows:
s John Reynolds undertakes to supply Joseph Withers with
wheat-straw, delivered athis premises, till the 24th June, 1830, at
the sum of 33s. per load of thirty-six trusses, to be delivered at
the rate-of three loads in afortnight; and the said J. W. agrees
to pay the said J. R. 83s. per load, for each load so delivered,
from this day till the 24th June, 1830, according to the terms
of this agreement.” The Court held that the seller had a right
to demand payment, foties quoties, on the delivery of eachload
of straw. Iad the above stated contract terminated at the
close of the first clause of it, its resemblance to the one before
us, would lave been nearer, and then the Court would proba-
Lly have adopted a different construction ; but the latter clause
scemed to be inserted for the purpose of enabling the seller
to demand payment for each load when he delivered it. The
absence of any such clause in the present contract, precludes
the interpretation insisted on for the plaintiff. If the con-
struction of the contract between the parties, which we have
adopted, be correct, then there is a clear principle of law well
established by authority, and well founded in reason, which
prevents the plaintifi’s recovery in the present action. It is
that where there nas been an entire executory contract, and
the plaintiff has performed a part of it, and then wilfully re-
fuges, without legal excuse, and against the defendaunt’s consent,
to perform the rest, he cannot recover anything either in gen-
ceral or special assuinpsit.  Winstead v. Leid, Busb. Rep. 76,
and see Am. Ed. of Smith’s Leading Cases, vol. 2, p. 1, and
the notes containing the Epglish and Awmerican cases, where
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the subject is fully discussed and explained. The bill of ex-
ceptions shows that the plaintiff, after having performed a
part only of his contract, refused to complete it, against the
will of the defendants, and without any defaunlt on their part.
He therefore, cannot recover in assnimpsit upon either his spe-
cial or general count. But if our construction of the contract
be not the proper one, and the plaintiff had, under it, a right
to demand pay for his slaves, before the expiration of the whole
term of service, that eannot avail him, because it does not
appear from the bill of exceptions that any such demand was
made, or that he had, or *pretended to have, any cause for
withholding his slaves from the defendants. Having thus wil-
fully refused to complete his contract, without any legal ex-
cuse and against the consent of the defendants, he cannot main-
tain assumpsit against them.

Per Curiam. The judgment must be set aside and
a venire de novo awarded.

STATE vs. WILLIAM GENTRY.

Where killing, which would have been manslaughter by reason of having been
done on legal provocation, is nevertheless insisted to be murder because of the
unusual manner in which the killing was done, if- there be several aspects in
which this unusual manner may be viewed as qualifying the motive of the
prisoner, some of them favorable and some unfavorable, it is error in the Court
to present to the jury only the view unfavorable to the prisoner.

Where the unusual circumstance relied on as varying the case from manslaugh-
ter to murder, was that the prisoner put his knife open in his pocket, and the
Court left it to the jury to say whether he thus disposed of his knife to use it
again in the fight, he ought at the same time to have submitted the enquiry
whether he thus put away the knife in order to draw on the fight, and after-
wards to use it unfairly by giving a fatal Blow unawares ; or whether, in
fact, he had formed any definite purpose as to the use of the knife at all?

IxproTMeNT for MURDER, tried at the Spring Term, 1855, of
Buncombe Superior Court, before lis Honor Judge SavxDERs.
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The prisoner was indicted for the murder of one Mastin
Gosnall. The evidence was, that the prisoner, the deceased,
James Gunter (the half brother of the deceased,) and others,
were at the house of the father of the deceased on the day of
the alleged murder, and that the prisoner and the deceased
were apparently friendly, and that the deceased had mended
the shoe of the prisoner; that during the day the prisonerand
Gunter had a quarrel, when the former drew his knife on the
latter, and the latter drew a loaded pistol on the prisoner. In
the evening of the same day, the deceased and Gunter were
in the house, and the prisoner and the wife of the deceased
were in the yard, when insulting language passed between the
two latter, which was heard by the deceased : thereupon the
deceased pulled off his coat and came out of the door into the
yard, in a threatening attitude, throwing down his hat, and
saying to the prisoner, “if you have any thing to say, I am
your man,” and advanced towards the prisoner in a menacing
manner, with his half brother close to him, with his pistol in
his possession: the mother of the deceased caught hold
of him, saying, that the prisoner would kill him, when one
Norton, the father-in-law of the deceased, pulled her away,
saying, “let Mastin alone.”

The prisoner, at the time the deceased came out of the house,
was standing at the fence, about ten or twelve steps from the
house, whittling with his knife, and as the deceased was
advancing on him, turned around and advanced two or three
steps towards the deceased: the father of the prisoner got be-
tween them and said, ¢ boys, there shall be no fight here;”
then both struck: the prisoner, with his knife, giving the
mortal blow; and the deceased fell and died in a few minutes.
It was likewise in evidence, that immediately upon the fatal
blow being struck, the sister of the deceased hit the prisoner
with a stone, the father of the deceased knocked him down
twice with a board, and Gunter snapped his pistol at him.
There was conflicting testimony as to who struck the first
blow. The mother of the deceased swore, that when the pri-
soner turned “round from the fence, ke put Ais knife open in
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his pocket, and advauced two or three steps, meeting the de-
ceased, when his father got between them : that the deceased
raised his arm, and may have struck over his father at the pri-
soner, but if he hit him, it was a very slight blow, and the
prisoner, being a left handed man, reached round the father
and stabbed the deceased, giving the mortal wound.

The Court after explaining what constituted the different
grades of homicide, and reciting the testimeny on both sides,
charged the jury that “if the deceased and the prisoner met
each other in a threatening attitude -and the deceased struck
the prisoner, and lie in tarn struck with the knife and gave
the mortal blow under a passion, it would be such alegal pro-
vocation as to reduce the case from murder to manslaughter,”

“ But if the prisoner saw the deccased . approaching him in
a threatening way, put his knife open in his pocket, and ad-
vanced to-meet the deceased with a view to a rencounter, and
with the intent and purpose of using the knife, not in-self-de-
fence, but with the design of taking away the life of the.de-
ceased, and did-use it at the time, and in the manner as de-
scribed by the mother of the deceased, it would be a case of
murder.” For this the prisoner’s counsel excepted.

The verdict of the jury was for murder. Judgment and
appeal.

Attorney General and Bawier, for plaintiff.
Gaither, Edney, N. W. Woodfin and J. W. Woodfin, for
defendant.

Prarson, J. #If two fight upon a sudden quarrel and one
be killed, it is but manslaughter, although the death is caused
by the use of a deadly weapon.”

But'if in sueh case the killing be committed in an vnusual
manner, showing evidently, that it is the effect of deliberate
wickedness—malice—not passion, it is murder; slthough
there be a high-provocation. State v. Currie, 1 Jones’ Rep. 283.

In the case now under consideration, the quarrel was sudden,
and the death was caused by the use of a.deadly weapon: so;
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it falls within the general rule, and is but manslanghter, un-
less the killing was in an wnusual manner ; showing evidently,
that it was the effect of wickedness, 7. ¢. malice, not passion.

The question is, what unusual circumstance attended the
killing in this case, so as to show, evidently, that it was the
effect of wickedness, <. ¢., malice, not passion ; and make it a
case of murder from malice implied?

An assault “is a legal provocation ; the party need net wait
till he receives a blow, for the act of offeriug or attempting to
give a blow, ““ the rushing upon him for that purpose” is the
beginning of the fight. State v. Dawis,1Ire. 125. When he
sees that a fight is inevitable or impending, wlen the fight is
commenced by the overt act of rushing upon him with an in-
tent to strike, his passions are aroused and the furor brevis
takes possession of him before he receives a blow.

The common law is based upon an intimate knowledge. of
human nature. Does not every one, who has ever observed
the partics just as a fight begins, know, that at the instant the
parties rush at each other, and before a blow is actually struck,
the fight in fact begins, the passions are aroused, the parties
are no more under the sway of reason, than after blows are
actunally passed?

In the case under our consideration, when the deceased,
hearing what had been said by the prisoner to his (deceased’s)
wife, pulled off his coat and came into the yard in a threat-
ening attitude, throwing down his hat, and said to the prisoner
“if you have anything to say I am your man,” and advanced
towards the prisoner <n @ menacing manner, with his half bro-
ther close to him, with a pistol in his possession,he (the dee’d.)
committed an assault on the prisoner, and the killing being
upon a sudden quarrel, although done with a deadly weapon,
was but manslaughter, unless doune in an unusual manner,
showing evidently a wickedness of heart, from which the law
would imply malice, within the meaning of the terms “ malice
aforethought.”

So the question is, was the killing done in an unusual man-
ner, showing this wickedness?



410 IN THE SUPREME COURT.

State vs. Gentry.

If, when the deceased committed the assault, by rushing
towards the prisoner “in a menacing manner, with his half
brother close to him, with a pistol in his possession,” the pris-
oner had, with a stick or a stone, or a pistol, given the deceased
a mortal wound, the killing would have been manslaughter,
because of the legal provocation by -reason of “the assault.”
It the prisoner had “held the knife up in his hand,” no dis-
tinction could be taken between the- knife and a stick, or a
stone, or a pistol,.being all of them deadly weapons. So, if
the killing amounted to murder, it was an exception to the
general rule, by reason of the unusual manner in which the
knife was used.

This makes the case turn upon the testimony of the mother
of the deceased ; and such is the effect given to her testimony
by thé manner in which the case is put to the jury. Slie
swore ‘“when the prisoner turned around from the fence he
put the knife open in hiés pocket, and advanced two or three
steps meeting the deceased.”

This, taken in eonneetion with the other testimony, and the
doctrine of homicide distinguishing manslanghter from mur-
der, above stated, made it the duty of the presiding Judge to
charge the jury that as it was a killing upon a sudden quarrel,
and the assault made by the deceased was a legal provocation,
it was a case of manslaughter, unless there was some circum-
stance, showing evidently that the prisoner did the act from
pre-conceived malice j or nnless the manner of killing was so
unusual as clearly to show that the prisoner acted, not from
the present provocation, by reason of the assault, but from
wickedness of heart, which farnishes a ground from which the
law implies malice.

There were three points of view in which the case ought to
have been presented to the jury, admitting the testimony of
this witness to be true’:

1st. If, when the deceased came out of the house, and made
the assault by rushing towards the prisoner, who was standing
at the fence, whittling with his knife, the prisoner, in the
hurry of the moment, when intent only upon meeting the ad-
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vance of the deceased, put his knifeinto his pocket, open,without
then thinking of the circumstance, or of the nse he would
make of it in the rencontre, the killing came under the general
rule and was mansiaughter.

2nd. If, when the deceased came out of the honse and made
the assault, the prisoner put his knife open in his pocket, on
purpose, with an intent to use it if what occurred afterwards
should make its use necessary, or should-prompt or impel him
in self-defense to make use of it, still, there being a legal pro-
vocation, the killing was but manslaughter: because there
was nothing from which the law would imply malice.

3rd. If, when the deceased came out of the house, the pris-
oner had put his knife in his pocket open, with an intent to
conceal the fact of his being thus armed and thereby drawn on
the deceased as.if they were to have -an ordinary fight, he
having the purpose of taking an undwe advantage and giving
a fatal dlow unawares, then, notwithstanding the apparent
provocation, the law implied such a “ wickedness of heart,
awnd a disposition fatally ‘bent on mischief,” as amounted to
malice. aforethought, and made the killing murder.

In this connection, his Honor might have called the atten-
tion of the jury te the fact, that it is not usual for one to put
his knife into his pocket without shutting it, (becaunse of the
danger -of being cut:) but then, in all fairness, Le ought to
have given the prisoner the benefit of the fact, that the ““as-
sault” was not an ordinary one ‘ where two, upon a sudden
quarrel, agree to fight;” but the fight was degun by the de-
ceased : “his rushing upon the prisoner with an intent to
strike him,” was an assault—a. * legal provocation:” and he
was backed, (asing a common but expressive word) that is, had
the presence and support of his halt brother with a pistol in
his band, and he had other aiders, &c., after the fact; for,
upon the instant, a sister of the deceased Azt the prisoner with
a rock: the father of the deceased knocked the prisoner down
twice with a board, and the half brother of the deceased, who
had just before attempted to use his pistol, with an intent to
kill the prisoner, -snapped his pistol at him: so the prisoner
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was in the “midst of enemies.” Bee State v. Hill, 4 Dev.
and Bat. 491.

Prr Curiaw, There must be a venere de novo.

Doge an demise of ROBERT THOMPSON vs. MATILDA RED.

The commencement of an action of ejectment is.the service of the declaration.
If the plaintiff ’s title is complete at that time he may recover.

The defense ‘that the lessor of the plaintiff has taken possession of the premises
sued for, must be pleaded in some form, or will not be noticed by the Court.

EsraruexT, tried before SAuspers, Judge, at the Spring
Term, 1855, of Henderson Superior Court.

The defendant in this snit had recovered in a former actjon
of ejectment a moiety of the land in question, under which
recovery, she, by her agent, took possession thereof. DBefore
she entered, the lessor of the plaintiff had put a declaration in
the hands of the sheriff which left the date of the demise blank,
with directions to fill it up and serve it upon the person who
should take possession, as soon as any one should doso. Pos-
session was taken by McMinn, on 5th of March, 1851, and
on the same day the blanks were filled up with that date and
with the namé of the agent, McMinn, as tenant in possession,
and the process returned as being served on him on that day.

Defendant, Matilda Red, at the return of the declaration,
gave the bond required by law, and by leave of the Court was
permitted to defend in lien and stead of McMinn as his land-
lord, and entered into the common rule confessing lease entry
and ouster and pleaded not guilty.

The defendant’s tenant abandoned possession iinmediately
after the commencement of this suit, and the plaintiff’s lessor
occupied the whole premises, from that time down to the trial
of the suit. The case was tried on issues not necessary to be
noticed, and resulted in a verdict and judgment for the plain-
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tiff. The defendant’s counsel contended, ist, that the suit
had been brought before the plaintiff had any cause of action,
and therefore was not entitled to recover.

2nd. That having taken possession of the land for which
suit was brought he could not recover, and called upon the
Court so to instruct the jury ; this was declined by his Honor.
For which defendant excepted, and, upon judgmeunt being ren-
dered against her, appealed to this Court.

Baater, for plaintiff.
J. W. Woodfin, N. W. Woodfin, and Edney, for defendant.

Barrre, J. The declaration in this case was served upon
the tenant in possession, on the fifth day of March, 1851, which
was also the day on which the demise was laid. It had been
placed in the hands of the sheriff, a short time before and prior
to the time when the defendant’s agent entered, with direc-
tions to serve it upon him as soon as he should enter npon-and
take possession of the premises in dispute. The defendant’s
counsel insist that the action was commenced too soon—Dbefore
lie had any cause for it. In making this objection he does not
advert to the difference between the manner of commencing a
suit in ejectment and in the other forms of action. The com-
mencement of an action of ejectment is by the service of the
declaration upon the tenant in possession, while in the other
forms of action, it is the taking out the writ from the proper
office, or its being filled wp by the plaintiff’s attorney. Haugh-
ton v. Leary, 3 Dev. and Bat. Rep. 21. DBut if there were
any irregularity in this respect, the defendant precluded her-
self from taking any advantage of it, by coming forward and
procuring herself to be made a party defendant upon entering
into the common rule, to confess lease, entry and ouster. Full-
er v. Wadsworth, 2 Tre. Rep. 263.

The remaining objection is directly opposed by the recent
case of Johnson v. Swain, Bus. Rep. 385. The defendant’s
agent was undoubtedly in possession when the suit-was com-
menced, and she was then upon her afidavit, admitted to de-
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fend as landlord. If the lessor afterwards took possession of
the premises, that fact ought to have been alleged by a plea
since the last continuance, and that not being done, she can-
not avail herself of it upon the plea of not guilty.

Prr Curian. The judgment is affirmed,

STATE vs. TOM.

In a cbarge against a person of color for an assault with an intent to commit a
rape, it is not recessary in the bill of indictment, to allege that the accused is
a male, nor is it necessary to allege that the female assaulted was of the-hu-
man species.

An indictment charging that an assault was made with an ¢ intention” to ravish,
&c., instead of “intent,” is good under the Statute of 1811.

INDIcTMENT for ASSAULT WITH AN INTENT 'FO RAVISH, tried be-
fore Manry, Judge, at the Spring Term, 1835, of Iredell Su-
perior Court.

The following is the indictment upon which the prisoner
was charged.

“State of North Carolina, Mecklenburg County, }

Superior Court of Law, Fall Term, 1853.

“The jurors for the State upon their oath present, that Tom,
a person of color and a slave, the property of Robert F. David-
son, late of the county of Mecklenburg, on the tenth day of
September, in the year of our Lord one thousand eight hun-
dred and fifty-three, with foree and arms, at and in the county
aforesaid, in and upon one Mary A. Gribble, (a white female)
in the peace of God and the State then and there being, vio-
lently and feloniously did make an assault, and her, the said
Mary A. Gribble, then and there, did beat, wound and ill treat,
with intention, her, the said Mary A. Gribble, violently and
against her will, then and there, feloniously to ravish and car-
nally know, and other wrongs to the said Mary A. Gribble,
then and there did, to the great damage, of the said Mary A.
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Gribble, contrary to the form of the Statute, in such case made
and provided, and against the peace and dignity of the State.
“ LANDER, Sol.”

Upon affidavit filed, the cause was removed to the county
of Iredell for trial, where the prisoner was tried and eonvicted.

A motion was made by the defendant’s counsel in arrest of
judgment for several reasons, which fully appear in the opin-
ion of this Court: the motion was overruled, and the defend-
ant appealed.

Attorney General and Awery, for the State.
Osborne and Edney, for the defendant.

Barree, J. No bill of exceptions lias been sent up with
the record, and we are therefore confined to the objections
urged against the sufficiency of the bill of indictment, upon
the motion in arrest of judgment. These objections are:

1st. That the prisoner, Tom, is not alleged to be a male.

ond. That Mary A. Gribble, though stated to be a white
female, is not alleged to be a white female of the human spe-
cies: and

3rd. That the felonious assault is charged to have been made
with an “intention” instead of “intent’® to commit the rape.

In the first two particulars objected to, the present indict-
ment, conforms to that in the case of the Stafe v. Jesse, 2 Dev.
and Bat. Rep. 297, which eame before this Court, upon a mo-
tion to arrest for a defect in the indictment. The motion was
sustained, because the bill of indictment did not charge the
assault to have been felonious, but neither of the objections,
now urged, were noticed by the counsel or the Court.

Certainty to a certain extent in general is all that is requir-
ed in an indictment ; and we think, to that extent the present
indictment is sufficiently certain. Arch. cr. pl. 44. If that
be not so at common law, we cannot doubt that under the
Act of 1811, (1 Rev. Stat. ch. 35, sec. 12) it would be deemed
a refinement to say, it did not sufficiently appear that Tom,
who is charged with an intent to commit a rape, was a man, or
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that Mary A. Gribble was a white female of the human
species.

The remaining objection is, that the word “intention” is
used instead of *intent,” which is the word.mentioned in the
Statute creating the offense: 1 Rev. Stat. ch. 111, sec. 78.
In fuvor of this objection, the case of the State v. Martin,
8 Dev. Rep. 329, is mainly relied upon. There the charge in
the bill of indictment, founded on the same Statute, was, that
the prisoner “did feloniously aétempt to ravish,” &e. In all
other respects it was like the one now under consideration ;
which tends further to show that it has not been usunal, and is
not necessary, to state expressly the sex of the prisoner or the
species of his victim. In deciding to arrest the judgment for
the substitution of the word “attempt” in the place of “in-
tent,” the Court uses the following langnage: It is a safe
rule, therefore, to follow the words of the Statute; and be-
cause it is safe, the conrts have adopted it. If one departure
be allowed, it cannot be told how far astray it may lead us.
But independently of that consideration, it is the duty of the
Court to require all pleadings to be expressed in terms as brief
and apt as possible. There can be none to denote the intent
more apt than that word éntent itself. It is the language of
the common Law—of Statutes—of pleading. Itisperfectly un-
derstood and ought to be retained. It is said by Lord Errex-
BOROUGH, in Rew v. Phillips, 6 East 472, to be the proper
word to convey the specific allegation of intent. It is found
in all the precedents within our reach; and there is no other
termn so expressive and precise. Here the word attempt has
been used in its stead. We should be justified .in rejecting it
upon the sole ground, that it is not the word of the Statute.
But it is not even synonomons. Jntent referred to an act,
denotes a state of the mind with which the act is done. At
tempt is expressive rather of a moving towards doing the thing,
than of the purpose itself. An attempt is an overt act itself.
An assault is an ¢ attempt to strike,” and is very different from
a miere intent tostrike. The Statute make a particular intent,
evinced by a particular act, the crime. That purpose and
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that act eannot be so well, nor sufficiently described, as by
the words of the Statute itself,” Were we atliberty to decide
the present case, upon the principles of the common law alone,
unaffected by any Statute, we might, in favorem vite, feel our-
selves bound by the above adjudication, or rather, by the
course of reasoning by which it is supported, as an authority
which we could not disregard. We might, therefore, rest
upon it, and hold that no word, not even one of the same
meaning, could be substitated, in an indictinent upon the Stat-
ute in question, for the word ¢nfent. But we cannot shut our
eyes to the fact, that the Act of 1811, to which we Lhave alrea-
dy referred, declares that “mno bill of indictment or present-
ment shall be quashed, or judgment arrested, for or by reason
of any informality or refinewent, where there appears to the
court sufficient in the face of the indictment to induce them
to proceed to judgment.,” What is meant by an informality,
we are informed by the Court in deciding the case of the
State v. Gallimore, 2 Ire. Rep. 372. It is there defined to be
“a deviation in charging the necessary facts and circumstan-
ces constituting the offense, from the. well approved forms of
expression, and a substitution in lieu thereof of other terms,
which nevertheless make the charge in as plain, intelligible and
explicit langnage. Such a deviation is always dangerous, but,
by means of such a snbstitution, it may be rendered a mere
informality which is cured by the Statute.” The deviation in
tlie- case now under consideration, consists solely in the sub-
stitntion of the word * intention” for the word “intent.” In
Walker's dictionary the two primary definitions of these words
are the same, to wit, “design,” “ purpose.” Can the Court
say, then, that a charge of a felonious assanlt made with the
“intention” to commi¢ a rape, i. e., with the design or pur-
pose to commit a rape, is different from a charge of an assault
made with the * intent” to commit a rape, 1. e., with a design
or purpose to commit a rape? The bare statement of the
proposition shows its absurdity.

We are, therefore, constrained to declare, that we cannot
discover any error in the record, and our opinion must be cer-
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tifiedto the Superior Court of the county of Iredell, to the end
that that Court may preceed to pronounce the sentence of the
law upon the prisoner.

Per Cugiaw. Judgment affirmed.

STATE vs. ALFRED W. NOBLETT.

It is not error in the trial of a capital case, to permit withesses, who have been
previously examined, to be recalled and re-examined after the jury have retired
to eomsider of their verdict.

It is not error for the judge to refuse to tell the jury, that the evidence of a wit-
ness, who bas made a mis-statement, must be rejected altogether.

Where a simplé enumeration of circumstances leads to an irresistitle eonclusion
of faot, the Couxt cannot be considered as expressing an eopinion upon such
fact, conirary to the Act of Assembly, in merely making such enumeration,
there being no peculiar signifieancy of voice or manner in making it.

It is not a ground for arresting a judgment upon a conviction for murder that the
word blow is used throughout the indictment for wound, there being other words
used in the same context, which show, that a wound was given, and what kind
of a wound it was. The informality is cured by the Act of 1811.

Nasn, C. J., dissented from the Court, on the question of arresting the judgment,
believing that the substitution of blow, for wound, was a matter of substance,
not cured by the Act of 1811.

Tuis was an xprorMENT for murder, tried before his Honor,
Judge SAuxnDERs, at the Spring Term, 1855, of Burke Superior
Court.

The indictment charged the defendant with the murder of
one John Davis, and was in the common form, with the two
exceptions pointed out in the reasons given in arrest of judg-
ment, and which-need not be noticed here.

As all'the material evidence in the case is interspersed in
his Honor’s statement of his charge to the jury, and as that
statement was elaborately criticised at the bar, and is cau-
tiously reviewed in the opinion of the Court, the Reporter
deems it but just to give it entire, in.the words of his Honor.
It is as follows, viz:
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“The Court charged the jury, that to sustain the-indictment
against the prisoner, it was for the State to:show that a murder
had been committed, the manner and time of doing it, and
that the prisoner was the perpetrator of the crime: that being
a case of circumstantial evidence, it was necessary for the
State to establish every fact relied on-as material to the prison-
er’s guilt, by testimony producing moral certainty in the minds
of the jury, to the exclusion of every rational doubt, so as
fully to satisfy their consciences. The jury were to decide as
to what facts were established to their satisfaction: what were
the just, fair, and legitimate inferences, and whether they pro-
duced in their minds, the necessary conclusion, that the:prisoner
was the murderer: that in a case of this kind, the jury should
reject all doubtful testimony, and take no fact as proved, abont
which there was any just ground to doubt,

“TFirst: as to the killing. Did John Davis come to his death
by violence or by natural causes? Unfortunately, there was
no grounds to doubt the fact of his death : that his death was
produced by the hand of violence, the State relies on the tes-
timony of the widow, and of Eliza Davis, the daughter: that
the deceased left his house on Sunday evening, the 4th of Sep-
tember last, then in his usual health, about half hour by sun,
saying that he was going to his hog-pen, some hundred yards
from his mill: that he was searched for that night and not
found till next morning: that he was then found in the bed
of the creek, dead, with several marks or bruises on the left
side of the '‘neck and head, as described by the witnesses—
some saying three or four, and one (Harkey) four or five, any
three of which, in his opinion, was sufficiently severe to pro-
duce death : the opinion of the witness was worth nothing, but
it was for the jury to say, whether from the wounds de-
scribed by the witnesses, they were satisfied such was the re-
sult. They had stated these wounds were so severe, that on
pressing with the finger on the side of the face, or head, the
blood would gash out of the nose and ears. The gentleman
who had been examined gave it as his medical opinion that,
from the statement of the witnesses as to the character of the
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wounds, death would necessarily have followed : whether these
several matters were true, was the province of the jury to
decide. So the State relied on the other facts, as testified to
by the witnesses, that blood was found in several places along
tlie path near the bank of the creek, near to the place where
the body was found--that there was hair, corresponding with
that of the deceased, and his hat lying some five yards off:
that a large club, as if freshly cut, and corresponding with the
sapling from which it was supposed to have been cut, was
found in the bed of the creek within a few steps of the bedy:
taking these facts as true, and that .was for them, could there
exist any rational grounds to doubt as to the fact of killing?
The prisoner’s counsel had arguned, that the deceased might
have cowme to his death by falling into-the ereek and drown-
ing, or by apoplexy; so he might, but it was for the jury to
say whether such a death, under the eircuinstances was rea-
sonable, or even probable.

“As to the manner of killing, it was not ineumbent on the
State to show that the blow if given, had been inflicted with
the stick, as appeared in evidence, but any other thing calcu-
lated to inflict wounds of a similar kind, would support the
indictment,

“As to the time when the deceased was killed, if killed at
all, you have no direct evidence ; the testimony of the.old lady
and daughter i3, that lie left home a half hour Ly. sun; that
lie was missing that night, and 1hat he was found in the creek
next morning; from the signs of blood near the path, and
other discoverics, the jurors, who were on the inquest, and
who were examined as witnesses, concluded lre might have
been killed, and probably was, about, or before sun-down ; but
on this point there was no direct evidenee; it might have beexn
at the time supposed, or during that night, as the witnesses,
who made the examination on Sunday evening, say they found
no signs until the next morning: the murder, by whomsoever
perpetrated, from this-evidence must have been done between
the half hour by sun, when he was last geen alive, and sun-rise
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the next morning, when he was found dead: at what precise
time it took place the State was not bound to show.

“If the jury entertained any doubts on either of these
points—the killing, or the manner of the death—their inquiry
would stop, and they should acquit the prisoner. Butif they
were satisfied on these points, they wounld proceed to the im-
portant inquiry, so far as the prisoner was concerned, was he
the perpetrator of the foul deed? In prosecuting this inquiry
as before stated, the jury should reject every doubtful circum-
stance, and then say whether the facts they considered as
proved, established the gnilt of the prisoner, and that beyond
all doubt?

« Iarst. The State says the prisoner had the opportunity of
committing the murder: to establish this, the State relies on
the fact as stated by the witnesses, that the prisoner lived
within one mile of the place where the deed is supposed to
have oceurred, and that he was absent from home at the time,
as testified to by the old lady, who, as she says, was living in
the same house, and, as it is insisted, if the several witnesses
are to be believed, was still in the neighborhood.

“Secondly. The State says if the witnesses are to be believed,
the prisoner had a motive for doing the act ;—a difficulty had
occurred between the deceased and the prisoner, in July pre-
vious to the alleged murder: the prisoner had been bound over
to the Suaperior Court, and he applied to the witness, Logan
Burgin, to be his security, and the witness swears that in the
conversation, the prisoner said, if Davis swore that he struck
Lim with a stick he swore to. a lie, and added if he fools with
him he would fix Lim so he could not swear again. The wit-
ness says he admitted he had struck him with his fist. The
two witnesses, Bicknell, were examined as to what they had
Lieard the prisoner say the day after the trial before the magis-
trate. The first says, e told him Davis had sworn he struck
hiin with a stick, which he denied, and said, that man had
better mind or he would put him where he would do no good.
The other Bicknell heard prisoner say damned old pup, better
not let him get hold of him : would kill him. On his wife repro-
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ving, said he had told deceased so. Vaughn swears he met
the old man in the field soon after the offense occurred ; that
Le was bleeding—told him that prisoner had struck him with
a stick—told this to prisoner—he denied it, and said if de-
ceased swore it he would kill him. This witness’ testimony
Lad been strongly objected to in the argument, because he had
sworn falsely in swearing he had not been examined before the
committing magistrates, and therefore, was not to be believed.
The Court charged that ifthe witness had knowingly and cor-
ruptly sworn falsely, the jury would reject histestimony ; butif
it was a mistake, and not through corruption, then they would
decide as to what credit they would give the testimony ; so if
they rejected it, they would then consider the other testimony
on the points of motive and threats. Then as to the prisoner’s
absence, and the signs of blood on his clothes. His Counsel
argued that ke was not bound to show where he was; and
the witnesses were mistaken as to the signs of blood ; and that
he might have got the blood in some other way. It istrue,
the prisoner was not bound to account for his absence, but if
he failed to do so when informed of the charge against him,
and that recently after the murder was alleged to have been
committed, it would be for the jury to draw their own infer-
ence. The witnesses swore, when asked when he left home?
when he came over? where he had been? and where he had
staid ? he answered he left home on Saturday; cawe over on
Monday ; and that he had been nowhere, and had staid no-
where. It was for the jury to consider this statement and to
draw their own conclusion. As to the signs of blood upon his
pantaloons, the witnesses who were along when he was ar-
rested, concur in swearing, that on the blood being discovered
they got down and examined the pantaloons and the signs
were blood ; and one of them, Zyttle, swears he saw the pris-
oner, on the way, attempting to rub it out.

“These are the several circumstances relied on by the State
to connect the prisoner with the crime, and to satisfy the
jury that he did the deed—the opportunity—the motive—
threats—absence, and signs of blood.
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“To this the counsel for the prisoner replied, that the fact
of killing might have been placed beyond doubt by a medical
examination, and as this was not done, every inference is to
be drawn against the omission ; that as to the time and man-
ner of killing, that it was next to impossible for the prisoner,
alone, to have done the act, and concealed the body, in the
short time allowed by the State’s witnesses, without the almost
certainty of detection: that if he did the act alone, it must
have left on the clothes much stronger marks than those al-
leged to have been found: that the prisoner may have been
absent and may be unable to show where he had been, yet the
State had not shown his presence in the neighborhood: as to
the riding of the horse, his being seen in the morning, was
not proved to any degree of certainty: that the threats relied
on, if made, was at a time of passion, and too remote to have
any weight, and the witnesses may have misunderstood the
expressions ; that circumstances pointed to the witness
Vaughn, with as much force as to the prisoner—his con-
duct in making the examination, the place he went to search,
showed that he either did the act himself or knew who did,
and that his manner on his examination, and false statements,
were certain marks of guilt not to be mistaken: that the cir-
cumstances were too uncertain and inconclusive to justify a
verdiet of guilty in accordance with the known principles of
our criminal law.

“In econclusion, the Court left it to the jury, to inquire first,
as to the facts proved; and unless they left their minds free
from doubt, it was their duty to acquit. On the contrary, if
the facts admitted of no rational doubt, either as to their ex-
istencee, or as to the identity of the prisoner, then it would he
their duty, however painful, to conviet.

“The jury having deliberated for twenty-four hounrs, and
being unable to agree, addressed a letter to the Court, in which
they say, ¢ the jury wish to re-examine the witnesses Nesbit
and Vaughn, particularly as to the search ; they would like to
examine testimony as to Vaughn’s character:’ whereupon,
the Court ordered the prisoner to the bar, when the witnesses
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Nesbit and Vaughn, were re-examined. Nesbit related, in
substance, what he had first sworn. Vanghn stated the same,
except he said, that when asked if he had been examined as
a witness-on the trial before the magistrate, he understood the
question to refer to the first trial and not to the last; and also
that he returned home on Saturday night and slept one hour,
when he got up early and went to Mr. Davis’. Burgin, who
had been first examined, swore that Vaughn was a man of
good character for truth. This examination was conducted by
the Court, against the consent of the prisoner.

“The Solicitor moved the Court to instruct the jury, that
even if they should ULelieve Vaughn had aided, or assisted the
prisoner in the murder, they should convict on this indictment.

“The prisoner’s counsel moved the Court also to instruct,
that if the jury should doubt whether the deceased was killed
by Vaughn or the prisoner, they shounld acquit.

“The Court charged, that they would consider all the cir-
cumstances in evidence, and if they should think one person
alone could not have done the act, but the prisoner had a
hand in it, it would be their duty to convict on this indict-
ment : but if they should think that it was the act of Vaughn,
or any other person, or the act of the prisoner, and they
doubted as to who did it, the prisoner was entitled to an ac-
quittal.” Defendant excepted to the instruction given the jury
in the several particulars mentioned in the opinion of this
Court. Verdict of guilty.

Motion in arrest of judgment. Motion overruled. Judg-
ment and appeal.

Attorney General, for the State.
Bynum, Bawter and Edney, for the defendant.

BaTILg, J.  An attentive examination, aided by able argu-
ments of counsel, and by repeated discussion among ourselves,
and stimulated by an anxious desire to come to a just concla-
sion in a case of such great importance, both to the State and
to the prisoner, has not enabled us to discover any error, either
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in the bill of exceptions;-or upon the record, which entitles
the prisoner to a new trial, or to an arrest of the judgment.

The errors assigned by the counsel for the prisoner, in his
bill of exceptions, are the following:

1, That the presiding Judge erred in permitting witnessés
to be recalled and re-examined, ‘after the jury had retired to
consider of their verdict.

“2. That he erred because he declined telling the jury that
they ought to reject, altogether, the testimony of the witness
Vaughn.

¢3. That he erred in expressing an opinion as to the truth
of a material fact.

“4, That in responding to the prayer of the prisoner for a
specific instruction, he erred in teélling the jury that if they
should think one person, alone, could not have killed the de-
ceased, ¢ but the prisoner had a hand in it,” they must con-
viet him. ‘

“5, That in responding to the prayer of the prisoner for a
specific instruetion, he erred in not giving it in the terms re-
quired, but avoided the force of it, by making his charge too
vague and indefinite.”

1. With respect tothe first error assigned, we are saved the
trouble of aninvestigation, because we find that the question
whieh it raises, has been settled against the prisoner by repeated
adjudications of this Court. In.the caseof the State v. Silver,
8 Dev. Rep. 332, it was held that the Court, at the request of
the jury, might in its discretion, permit a witness, who had
been once examined, to be called again at any time before the
verdict was rendered, notwithstanding the witnesses were
separated before their first examination, and had since had an
opportunity of speaking with each other. . Again, in the State
v. Rash, 12 Ire.: Rep. 882, the Court said that it was a mere
discretionary power in-the Coudt beloiw, to permit or refuse,
the introduction of additional testimony, after the comnrence-
“ment of the argument-of counsel te the jury. So in the State
v. Weaver, 13 Ire. 401, It was-stated that whether a witness,
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who has once been examined, shall be re-examined, is & ques-
tion of discretion for the presiding judge, and that from his
decision no-appeal would lie to this Court..

The principle decided in these cases applies to everything
which was permitted to be done in the present case. No wit-
ness was examined who had not been examined before, and
each witness who was recalled, testified to facts which had
been previously examined and discussed.

2. The question raised Ly the second error was ably argued
by the counsel, fully considered by the Court, and decided
against the prisoner, in the State v. J. T, Williams, at the late
term in Raleiglh, and not yet reported. (Ante 257.) We have
heard nothing in the argument here to change the conslusion to
which we came in that case.

3. The third error assigned, is, that the judge expressed to
the jury his opinion, that the deceased came to his death ¢ by
the hand of violence” and not by bhis own act. The imputa-
tion is, that his Honor, atter recapitulating all the facts and
circumstances, which had been given in evidence, and relied
on by the solicitor to prove that the deceased did not commit
suicide, but was killed by another, closed the enumeration thus
“taking these facts as true, and that was for them, (the jury,)
could thereexist any rational ground to doubt as to the fact of
killing?’ Itisinsisted thatthis question was putin such a man-
ner, asto intimate to the jury that, in bis opinion, there counld be
no doubt as to the killing. “Now it is certain,” as the Court
said in Mellae v. Zelly, 1 Ire. Rep. 118, ““that this question
might have been proposed in such a tone and manner, as to
manifest the clear conviction of the inguirer, how it ought to
be answered ; but we cannot intend any cirenmstances of this
sort, and without some peculiarity of tone or manner, intima-
ting the opinion of the speaker, and influencing, or tending to
influence, the judgment of those addressed, the question sub-
mitted very properly directed the attention of the jury to a
material inquiry of fact.”

These remarks furnish, in our opinion, a complete reply to
the argument in favor of the imputed error. We think that
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o far from intending, in the question put by his Honor, any
peculiarity of tone or manner injurious to the prisoner, we
might justly infer the contrary, from the care which he took
to caution the jury against relying upon any fact, or circum-
stance, adverse to the prisoner, unless it were proved by
unquestionable testimony. The truth is, that the facts which
bore upon the inquiry, then under consideration, could not
well be called to the attention of the jury, without impressing
the hearers, that the narrator and everybody else could have
no other belief than that the deceased was killed by some
other hand than his own. DBut yet, it cannot be doubted that
the judge was strictly in the line of his duty, while recapitu-
lating the testimony ; and the question which he proposed to
the jury was a very proper one, unless accompanied with the
objectionable tone and manner, which, as has been shown, we
have noright toinfer. Thissubject was before the Court, at its
late June term in Raleigh, in the case of the State v. Pinckney
Williams, (ante 194) upon an indictment for larceny ; and the
very strong circumstances of suspicion against the defendant in
that case, made a question propounded to the jury bythe judge,
quite as liable to objection as the one now under considera-
tion; and yet, we held that there was no error. It is proper
to remark further, in justification of his Honor’s charge, that
after calling the attention of the jury to all the facts and cir-
cumstances relied upon by the State to show the manner of
the killing, he proceeded to state those relied on by the pris-
oner, together with the arguments of his counsel thereon, to
show that the deceased’s death was self-inflicted..

4. The instruction prayed by the solicitor, the answer to
which gave.rise ta the fourth exception, was; that if the jury
should believe the witness Vaughn “aided and assisted the
prisoner in the murder, they should eonvict on this indict-
ment.” His Honor told the jury, in reply to this, “that they
would consider all the circumstances in evidenee, and if they
shonld think one person alone could net do the act, but that
the prisoner had a hand in it, it would-be their duty to convict
on this indictment.” The prisomer’s counsel except to this
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charge, upon the greund that the expression “had a hand in
it,” was so indefinite in its meaning, that it was calculated to
mislead the jury, and was, therefore, erroneous; that by Aav-
ing @ hand in an adt was commonly understooed to mean the
being in'any way concerned in, or connected with it, by any
person, whether present or absent, near the scene of it or at
a distance from it. If this were the sense in which his Hon-
or’s language might fairly be understood, then it would be
erroneous. But we caanot think that such is the fair con-
struction of it. It was spoken with reference to the testimony
given on the trial, and must be taken as having been applied
to that testimony. The case does not show that anything was
said by any of the witnesses tending to prove that the homi-
cide had been procured to be done by some person not present
at the time of the killing; and we cannot see, therefore, how
the jury could have been misled by the expression to which
the exception is taken. The counsel objected further, that
the language was ununsual, and never before heard of in a jn-
dicial proceeding; but in that they are mistaken, for on the
trial of Lord Mohun for murder, before the House of Lords,
in 1692, the solicitor-general, in his argument for the Crown,
and the Lords, in a question propounded to the judges, use
the same expression, in the same sense in which it was em-
ployed by his Honor. 4 State Trials, Lord Mokun’s case, at
pages 537, 545.

The fifth and last error assigned in the bill of exceptions, as
the ground of a new trial, is, that his Honor did not give a
proper specifie instruction, which the prisoner’s counsel prayed,
but instead thereof, gave an instruction which was calenlated
to prejudice the prisoner’s cause. The instruction prayed,
was, ‘‘that if the jury shonld doubt whether the deceased
was killed by Vaughn or the prisoner, they should acquit.”
The instruction given was, that if the jury should “think it
was Vaughn, or any other person, or the act of the prisoner,
and they doubted as to who did it, the prisoner was entitled to
an acquittal.” The objection is, that the instrnction was in
more general terms than was requested, whereby its force
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and effect were -weakéned: The counsel for the prisoner
insist that the testimony made out a very strong: case
of suspicion against Vaughn, and that they had a right to
have the issue, whether he or the prisonércommitted the homi-
cide, presented singly to the jury; and that his Homer by
introducing the supposition that ‘“any other person” may
have done it, withdrew the attention of the jury from such
issue, and thereby prejudiced the case of the prisoner. We
admit the prayer of the prisoner was a proper one; and that
the judge would have done right in giving the 4nstruction in
the very words desired. We admit further, that if the charge,
as given, was not substantially what was required, or was cal-
culated to mislead the jury;it was erroneons. Bynum v. By-
num, 11 Ire. Rep. 632. Shelfer v. Gooding, ante 175.

But notwithstanding the strong reliance which the counsel
seem to place upon the validity of this objection, we must
confesa that we cannot.perceive its force. It appears to us,
that the instruction given, ineluded in express terms, that
whieh was asked; and then added something which made it
more favorable to the prisoner. The jury were told that if
they doubted whether it was the prisoner, or Vaughn, or any
other person who did the act, they must acquit the prisoner.
Vaughn’s case was certainly put before the jury, and the resi-
due of the charge was in effect, (and the jury eould not have
understood it otherwise,) that if they had a reasonable deubt,
whether the prisoner committed the murder, he was entitled
to an acquittal. Fhat reasonable doubt would necessarily be
created by the suppesition that Vaaghn, or any other person,
might have done the act. Unless the counsel wished the jury
to be told that if they did not bekieve that Vaughn was guilty,
then they must find thre prisoner guilty, even though they sus-
pected thdt some other person had. committed the crime, we
¢annot see how the prisoner was injured, or-could have been
injured, by the instruetion given.

In the event-that a new trial shonld be refiised, the prison-
er’s-counsel moveddn-arrest of the judgment, assigning there-
for two greunds.
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1. That in the latter part of the bill of indictment, the word
“oath” is omitted.

2. That the bill.of indictment is fatally defective, in charg-
ing that the death was caused by a “blow” instead of a
wound.

The first ground of objection is, in our opinion, untenable,
In the commencewment of the indictment it is expressly stated,
in the usual form, that *the Jurors for the State upon their
oaths present ” &e., and that is sufficient, without repeating
that the charge of murder was made upon their oaths. In the
case of the State v. Himbrough, 2 Dev. Rep. 431, it did not
appear anywhere upon the record, that the grand jurors had
been sworn ; yet the Court held, that as the proceedings were
in a court of superior jurisdiction, it would be intended that
the bill of indictment was duly found upon the oaths of a re-
quisite number of good and lawful men. In the present case,
the record states expressly that the grand jurors were “drawn,
sworn, and charged, as a grand jury.” It follows, of course,
that the bill of indictment, and every part of it, was found
upon their oaths.

The second objection is one of much more importance
and difficulty, and were we required to decide upon it accord-
ing to the principles of the common law applicable to the
subjeet, we might hold it to be a fatal one. But we are not
at liberty to disregard the Act of 1811, (1 Rev. Stat. ch. 33,
sec. 12) which declares that “In all criminal prosecutions
which may be had by indictment or presentment, it shall be
sufficient for all intents and purposes, that the bill shall con-
tain the charge against the criminal, expressed in a plain,
intelligible, and explicit manner; and no bill of indictment,
or presentment, shall be quashed, or judgment arrested, for,
-or by reason of any informality or refinement, where there
appears to the court sufficient upon the face of the indictment
to induce them to proceed to judgment.”

The counsel for the prisoner contend that this act, unless
confined within narrow limits, will destroy everything like
regularity and formality in criminal prosecutions, and thus
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withdraw from. the accused that protection which the free spirit
of the common law secured to them:; and that, therefore, it
ought to be constrned strictly. Indeed, one of the. counsel,
Mr. Edney, ventured to call in guestion the wisdom of the
Act, and of the General Assembly which passed it. In that,
however, he is opposed by the late distingnished Carer Jus-
TICE, who, 1n the case of the State v. Moses, 2 Dev. Lep. 452,
used, in reference to this Act; the following langmage:  this
law was certainly designed to uphold the execuntion of public
‘justice, by freeing the courts from those fetters of form, tech-
nicelity and refinement, which do not concern the substance
of the charge, and the proof to support it. Many of the sages
of -the law had called nice objections of this sort, a disease of
the law, and a reproach to the bench, and lamented that they
were bound down to strict and precise precedents; neither
mere brief, plain nor perspicueus, than that which they were
constrained to reject. In all indictments, aud especially those
for felonies, exceptions extremely refined, and”often going to
form only, had been, though reluctantly, entertained. We
think the legislature meant to disallow the whole of them, and
only require .the substance, viz: a direct averment of those
Jacts and eircumstances which constitute the crime, to be set
forth.” We think that the wisdom and the beneficent opera-
tion of the Act, are by these remarks amply vindicated ; and
we shall not hesitate to’ give to it the effect to which the de-
cisions of our predecessors have settled that it.is entitled.
The Act has not dispensed with the necessity of stating, in
the bill of indictment, the substance of the charge, but it has
required the courts to disregard what is merely informality
or-réfinement. . We must ingnire then, what is an informality
or a refinement? An informality (says Judge Gasrox, in de-
livering the opinien of the Conrt in State v. Galhmom, 2 Ire.
Rep. 372) is a “deviation in charging the necessary facts and
citcamstances constituting the offense, from the well approved
furms of expression, and a-substitution in.lien thereof of other
terms, which nevertheless make the charge.in as plam, intel-
ligible, aud explicit language. Such a deviation is always
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dangerous, but, by means of such a substitution, it may be
rendered a mere informality, which is cured by the Statute.
A refinement is understood to be the verbiage, which is fre-
quently found in indictments, in setting forth what is not
essential to the constitution of the offense, and thercfore, not
required to be proved on the trial.” “An informality,” (says
Rurrix, C. J., in the case of the State v. Moses, case above
referred to,) “can embrace, perhaps, only the mode of stating
the fact. If the fact be one essentially entering inte a crime,
it must be set forth: but it need not be set forth in any par-
ticular words, it other words can be found which will convey
the whole requisite legal idea. Pleaders are to be much com-
mended for pursuing the ancient, settled and approved pre-
cedents. They are the best evidence of the law itself; and it
is a beconring modesty in us, the emblem of merit, to evince
a marked veneration for the sages who have preceded us.
Bat it has pleased the Legislature not to reqnire, as a matter
of duty, in all tases, what is certainly a matter of prudence
and propriety.” Ilaving thus aseertained ‘the legal meaning
of the terms “informality ” and “refinement,” it remains for
us to inquire, whethrer the substitution of the word “blow ”
for the word “wound,” in the indictment now before us, is
such an informality as is cured by the Statute. The counsel
for the prisoner contends that it is not—that, on the contrary,
it is a defect in the substance of the averment of the means
whereby the deceased came to his death, and, therefore fatal :
that the word *&low” signifies the caunse only of the wound,
which is the effect of the dlow, from which effect the death
ensnes: and that such wound, being the immediate cause of
the death, must be stated, instead of the retnote cause, which
is the blow.

The language of the Court in the case of the State v. Martin,
3 Dev. Rep. 829, to which we have referred particularly in the
State v. Tom, (decided at the presént term, ante 414,) goes far
to support this argument. But it is to be remarked, that the
Act of 1811 is notatall alluded to in that case, and the decisian
seems to have been put upon the strict principles of the eomn~
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mon law. We admit the force of the argument, provided the
premises be true, that the word dlow in the comnection in
which it is used does not convey “the whole requisite legal
idea” of the means whereby the deceased was killed. The
charge is, that the prisoner * with a certain clab, which he,
the said Alfred W. Noblest, in both his hands then and there
had and held, the said John Davis, in and upon the left side
of the head, cutting the left ear, and mashing the nose and left
cheek bene of him the said John Davis, then and there felo-
niously, &c., did strike, giving to the said John Davis then
and there with the club aforesaid, in and upon the left side of
the head, cutting the left ear and mashing the nose and left
cheek bone, of him the said John Davis one mortal blow, of
whieh said mortal blow the said John Davis on, &e., instantly
died.” Mr. Walker defines the word “blow,” to mean a
“stroke,” and the verb “to mash”™ of which mashing is a
participle, to mean “to beat into-a confused mass.” Now it
seems to us that a blow or stroke with a club, whieh has the
effect of cutting the left ear and mashing or beating into a
confused mass, the nose and left cheek bone of the deceased,
shows to the Court, as clearly, the means. whereby the deceased
was killed, as if the word wound had been useéd. - The case of
the State v. Moses, decides that the Act of 1811 dispenses
with the necessity of stating the dimensions of a wound, and
we think that it is equally effectual to dispense with the ne-
cessity of using the word wound, when other terms of equiv-
alent meaning are employed.

The result of our opinion, is, that no error has been shown
in the bill of exceptions, or in the record, to prevent the sen-
tence of the law from being passed upon.the prisoner; and to
the end that suchi sentence may be pronounced, it must be
certified that there is nao error in the reeord.

Nasn, C. d., dissentiente. 1 .concur with my brethren in
the opinion denying to the prisoner a wenire de novo.

I do not eoneur with them in their judgment in overruling
the motion in arrest of judgment: I believe that the indict-
ment is-substantially defective.
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It is conceded, that by the common law it is so; but it is
considered that the error is cured by the plastic effects of the
Act of our Legislature, passed in 1811, By that Act it is de-
clared, “that no bill of indictinent or presentment shall be
quashed, or judgment arrested, for or by reason of any infor-
mality, or refinement, where there appears to the court, sufi-
cient, on the face of the indictment, to induce them to pro-
ceed to judgment.” Believing, as I do, that sufficient does
not appear on this indictment to anthorise me to proceed to
judgment against the prisoner, I am constrained to say, that
in my opinion, the judgment ought to be arrested.

From the earliest period of our criminal law as contained
in our books of precedents, the charge of the death is averred
to be from the fatal wound, or bruise, as the case may be: no
instance can be found, either before the Act of 1811, or since,
in which this averment is omitted, or the death attributed to
the blow inflicting the wound. This averment has ever been
considered a substantial one, which must be laid in the indict-
ment and proved as laid, so much so, that if in an indict-
ment for murder by a wound or bruise inflicted, it appears
in evidence that the death was caused, not by the wound,
but by poeison, the prisoner must be acquitted. Why is it that
a physician or surgeon, who is called as a witness, is never
asked if the blow was sufficient to produce death ? but wheth-
er the wound inflicted was sufficient ¢

But ITamnotleft without authority upon this point, and as with
Lord Kenvoxn, so with me, one decided case is of more worth
than many theories.

The opinion of men of high judicial station, upon the point
in issue, is ever most grateful to me in the discharge of my
official duties. My brethren rely much upon the case of
Moses to bear themr out. I refer to the same case to sustain
my position. Moses was indicted for murder, and in the in-
dictment, the length and. breadth of the wound was set out,
but not its depth. The opinion is delivered by the late emi-
nent Chief Justice of this Court. In commenting on the ease
in connexion with the objection, he says, page 466, ¢ The sub-
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stance is, that the prisoner gave the deceased a mortal blow
of which he died. A stroke, o mortal wound inflicted theroby
and the averment of death by the wound are essential”  Fhat
this expression did net drop from himh unadvisedly, at page
467, speaking of the relaxing effect of the Aet of 1811, on
bills of indictment, he states, “ That-the wound, its. mort&lity
and dte actually causing the death, are the substantial parts.

This opinien proceeds from too hxgh a sourece for me to disre-
gard, beeause it was not necessary to the decision of the point
smmediately before the Court. The bench was at-that time
as streng as it ever had been, or has beén, at any time since:
The Court there use the words “ essential” and “substantial,”
in relation to the avérment of the death being oceasioned by
the wound. If that averment be a substantial partof- the in-
dictment, it must be so averred and so -proved, because it is
an essential fact to be found by the jury. . Fhis anthority then
sustains iny position, that the omission in the bill ¢f indict-
ment of the material averment, that the death was occasioned
by the mortal wound, is fatal to the indictment and not cured
by the Act of 1811. The Act cures informalitiés. What is
informality ¢ It is nothing but want of form; a deviation
from well established precedents or forms in matters of mere
form. DBut the omission of the averment of which I complajn,
is matter of substance, so declared by the highest judicial an-
thority known in eur State, and not mere form. If the Act
of 1811, s to have the effect contended for, I am persuaded it
will prove the most mischievous of any ever énacted by our
Legislature. The exposition it has received here, may be a
sound one; I do not think so. Criminal proceedings will be
stripped of -all thode forms, deemed by eur ancestors so essential
to the life, liber ty and property of the citizen. A periphrastic
mode of expression will be adopted in the place of those well
known words, miurder, foloniouslysburglariously and others ;
for theugh they cannot be expressed by synenyms, they each
may, by words equally plain and mere-comprekensible by
common persons. Approved precedents-are the best evidence
of the law. Both, Judge Gasrow, ir the case of Gallémores
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and Judge Rurrin, in that of HMoses, point out forcibly the
danger of abandoning precedents, and the latter, both in the
case of Moses and that of Martin, says, that the words, felo-
niously and murder and burgluriously, are necessary in indict-
ments for the crimes designated. To my mind, it is apparent,
that Dy the word “informalities” the Legislature intended to
embrace those things which are strictly matters of form, and
did not intend to-extend the Act to matters of substance.

Neither is the objection to the indictment a refinement, in
the language of the Act, for I cannotbelieve that what isdeemed
by the law & substantial averment, can in any sense amount
to a refinement.

Being convinced that the indictment is fatally defective, I
am constrained to say that suflicient does not appear upon its
face to authorise me to say that judgment ought to pass
against the prisoner. My epinion is, that judgment ought to
be arrested.

Prr Curram. Judgment affirmed.

JONAH BIVENS et. al. vs. McCALLUM PHIFER.

Where a declared general purpose of providing bountifully for one relative, would
be defeated, and a very striking inequality produced among others standing in
equal degree of relationship to the testator, by applying the rule of construc-
tion to make the division per capita, the other rule of dividing per stirpes will
be adopted.

Perrrion for the payment of legacies under the will of Da-
vid Phifer, heard before Maxvy, Judge, at the last Spring
Term of Union Superior Ceurt.

After giving his wife 250 acres of land, (describing it) and
other property amounting in value to $850, with the liberty
of taking $850 in cash for and in lieu of her tAird of Ais real
estate, and a negro woman, and making other provisions which
resulted in the accumulation of the fund in question, and are
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not material to the question involved, the testator proceeds:
“ My will and desire is, that my executors hereinafter named,
at my decease, shall sell my negro property in families, or at
the discretion of my executors, and the bLalance of my proper-
1ty not above named: sale to be conducted as all executors’
and administrators’ sales are: and the proceeds of sale, togeth-
er with what notes and cash may be on hand at the time of
my decease, all to be disposed of as follows: Item, my will
and desire is, that my son Matthew Phifer’s hieirs: my son
David Phifer’s heirs: my son Ezra Phifer’s heirs: my son,
McCallum Phifer: my daughter Rachel Biven’s heirs: my
daunghter Martha Craig’s heirs, cach receive as much of my
estate as the value of my land givento my wife ; then beloved
wife, Elizabeth Phifer, and the above named heirs, with the
exception hereinafter named, to share and share alike.”

“Item, my will and desire ig, that if my grand-danghter,
Mary Jane Phifer, should die before she comes of age to re-
eeive her part of my estate, it to be equally divided awmong
my lawfual heirs.”

McCallum Phifer, and the widow Elizabeth, were appoint-
ed executors; the former only qualified.

In 1852, the testator added a codicil to the above will, which
adds an additional amount to the fund “ to be divided among
my leirs as above directed.”

Rachel Bivens died in the life-time of the testator, leaving

six children.

Martha Craig - - - - four children.
Martha Phifer - - - - seven ¢
David* Phifer - - - - three “
Ezra Phifer - - - - one child.

MecCallum Phifer is still surviving. So, with the widow,
there wounld be twenty-three individnals if reckoned by the
per capita rule; and only seven classes, with the widow, if
reckoned Ly the per stirpesrule. The suit was brought against
McCallum Phifer by the grand-children, praying that their
legacies should be paid them all equally, or per capita.

It was referred to a comunissioner, J. M. Stewart, to take
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an account of the estate of David Phifer, Sr., and report the
amount of the estate and the part due each of the legatees
under the will. IIe reported the sum of $34,059 01, which
was divisible into seven parts, one, viz: $4,929 59, for Mec-
Callum Phifer; the like sum (with a small deduction) to the
widow; and the like sum to each of the families of the deceas-
ed sons and daughters of the testator.

To this report an exception was filed in the County Court,
insisting that the division should be made per capita. On con-
sideration and argument in that Court, the exception was over-
ruled and the report confirmed. And judgment being given
for the petitioners, according to this report, they appealed to
the Superior Court.

In the Superior Court it was proved that McCallum Phifer
was @ man with & family of children, and the only question in
the cause, being whetler the division under the will of David
Phifer should be made per capita or per stirpes, his Honor,
considering the above fact, in connexion with various clauses
of the will, decided, that the intention of the testator was, that
the division should be made per stirpes. He gave judgment
that the report be confirmed, and that the parties recover ac-
cordingly, from which judgment the plaintiffs appealed to
this Court.

Wilson, for the plaintiffs.
Osborne and H. C. Jones, for the defendant.

Barrie, J. If that clause of his will by which the testator
directed that his son Matthew Phifer’s heirs, his son David
Phifer’s heirs, his son Ezra Phifer’s heirs, his danghter Rachel
Biven’s heirs, his danghter Martha Craig’s heirs, his son Me-
Callum Phifer, and his widow Elizabeth Phifer, should take
Lis estate after being converted into money, share and share
alike, had stood alone, then according to the general rule, es-
tablished by several adjudications of this Court, the legatees
would take per capita and not per stirpes. Ward v. Stowe,
2 Dev. Eq. 509 ; Harris v. Phipot, 5 Ire. Eq. 824 ; Cheeves
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v. Bell, 1 Jones’ Eq. 234. But if there be any thing in the
will, indicative of an intention that they shall take as families,
the general rule will not apply, and the division shall be per
stirpes and not per capita, Spivey v. Spivey, 2 Ire. Eq. 100
Martin v. Gould, 3 Dev. Eq. 805 ; Henderson v. Womack,
6 Ire. Eq. 437. The question then, is whether there be inthe
will before us, any indication of an intention to take the case
out of the general rule. A careful examination of the different
clauses of the will, comparing one with another, has satisfied
us that there is, and that this appears from at least two cir-
stances.

Ist. It is manifest from every part of his will and codicil,
that the testator intended to make a fair provision for his
“ beloved wife,” so far as the amount of his estate and the
just claims of hLis children upon his bounty, would allow. In
construing his will, in order to ascertain what that provision
was intended to be, we have a right to look to the condition
of his estate as it was found to be at the time when his will
was made. Lillard v. Beynolds, 3 Ire. Rep. 866 ; Boys v.
Welliams, 2 Russ. and Myl. Rep. 6 89; Martin v. Drinkwa-
ter, 2 Beavan 215. In the latter case Lord Lawgpare said,
T consider the rule as settled : you are at liberty to prove
the circumstances of the testator, so far as to enable the Court
to place itself in the situation of the testator at the time of
making his will, but you are not at liberty to prove either his
motives or intentions.” In the present case it appears that the
will was written in 1848, the codicil in 1852, and that the tes-
tator died in March, 1853. It is not shown or suggested that
the value of the estate had materially increased or diminished
between the times when the will and codicil were executed,
and the time when the account was stated by the referee in
18553. The whole estate may, then, be taken to have been
worth about $35,000 when the will was made. Now, if the
testator is to be supposed to have intended a per capite divi-
sion among the legatees, in that clause of his will to which we
first referred, his widow would get only about $1500, there
being twenty-three claimants: but if a per stizpes division



440 IN THE SUPREME COURT.

Hall »s. Chang and Eng.

were designed, then her share would be about 85000. We
cannot hesitate in saying that the testator intended to make
for her, the latter, and not the former totally inadequate pro-
vision ; and that, therefore, the division between his son and
his grand-children, should be by families, i. e. per stirpes.

2nd. The other circumstance which has aided in bringing
us to this conclusion, is to be found in the fact which is stated
by his Honor in the Court below, as the ground of his opin-
ion. It was shown that the testator’s son, Mc¢Callum Phifer,
was “a man with a family of children,” and it cannot well be
supposed that the testator, in providing for Lis grand-children,
was not willing to put McCallum’s children upon the same
footing with the others, by giving their father a share asa
stock or root. That the state of the testator’s family may be
looked to, in fixing a construction upon his will, see the case
of Lowe v. Lord Huntingtower, 4 Russ. Rep. 432,

Upon the whole, we are of opinion that his Ionor wasright
in overruling the exception to the report of the referee and
confirming the report, and that his judgment ought to be at-
firmed.

Prr Couriam. Judgment aftirmed.

REUBEN HALL AND WIFE vs. CHANG AND ENG BUNKER, tke

Siamese Twins.

A deed, made by husband and wife to one who dies previously to the probate
and privy examination of the wife, is good from the time of its exccution and
delivery to the bargainee, provided, after his death, it is duly acknowledged, and
the privy examination of the wife taken, and the deed registered.

Prrrmiox for Dowsr, tried before his Honor, Judge Maxwy,
at the Fall Term, 1854, of Wilkes Superior Court.

The only question in this case was, as to the effect of a deed
made in the life-time of the husband-of the petitioner, by a
Jeme covert (with her husband) but not acknowledged and re-



AUGUST TERM, 1855. 441

Hall vs. Chang and Eng.

gistered until after the death of the bargainee. His Honor
was of opinion that it took effect from its delivery, and, there-
fore, that he was seized, at his death, so as to entitle his widow
to dower, and gave judgment accordingly, from which defen-
dants appealed.

Boyden, for plaintiffs,
Mitchell, for defendants.

Nasu, C. J. David Yates was the owner of several tracts
of land, of which, one was the tract now in controversy in this
suit. DBy their plea, the defendants admit that David Yates
died seized and possessed of the other tracts, but deny he did
die so seized and possessed of the one now in controversy.
David Yates, by deed, conveyed the land in question to his
daughter Jerusha Yates, wife of Robert Yates, and by a deed
of conveyance, bearing date the 38rd of June, 1848, Robert
Yates and his wife Jerusha; re-conveyed the land to David
Yates. The privy examination of Jerusha Yates was inform-
ally taken by the County Court, beforc the death of David
Yates, and subsequent to his death, her privy examination was
duly taken before his Honor Judge Settle. On the part of the
defendants, it was insisted that the last examination took effeet,
only from the time it was had, and could not refer back o the
date of the deed of re-eonveyance. It was proved that David
Yates died in possession of the land in question.

In support of their position, the case of a Sheriff’s deed,
made upon the sale of land under execution, was cited, as
having no relation back. The difference is obvious. The
claim of a purchaser at a Sheriff’s sale, is under the deed of
the officer, which has no validity until its delivery. Here the
deed was made some years anterior to the privy examination
of the feme covert, The privy examination is evidence only
of the wife’s previous act, and was necessary under the Jaw
to its due registration: when taken, it validates the convey-
ance, and completes the title of the person to whom inade, who
has the legal title, not under the privy examination, but under
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the deed. The efficacy of the deed, therefore, relates back to
the time when it was executed and delivered. Ialf the deeds
of conveyance of land, made in this country, are proved years
after their execution ; it has never been doubted but that, when
so proved and registered as directed by law, they relate back
to the time when executed. Nor does the statute requiring a
privy examination limit any time within which it may be taken.

DPrr Corra, There is no error ini the judgment
below, which is affirined.

DOL on Dem. of MICHAEL BROWN vs. JAMES KYLE.

Where it appears from the record sent to this Court, that on the trial below, a
question of law was reserved by the Court, to which the verdict was subject,
and that question was decided in fuvor of the appcllee, the verdict set aside
and a non-suit ordered, but the Judge fuils to state what the question was, there
nmust be a venire de novo.

Lseersext tried before Lis Honor Judge Savxvrrs, at the
Fall Term, 1854, of Rowan Superior Court.

‘The record in this case sets forth that the case was submitted
to a jury : that the jury found a verdict for the plaintifi and
assessed substantial damages ; then follows this entry:

“The Court being of opinion with the defendant upon the
question of law reserved, directed the verdict to be set aside
and a non-suit entered.

“From the above judgment the plaintiff prayed an appeal
to the Supreme Court.”

No case was sent up by his Ionor.

Boyden, for the plaintiff,
1L C. Jones, for the defendant.

Barrrx, J. The case of Dunett v. Barksdale, 2 Dev. Rep.
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251, to which the plaintiff’s counsel has referred us, is a direct
authority in favor of the new trial for which he asks in the
alternative; provided we do net give him the judgment for
which he first moves. That judgment we cannot grant, for
the reason assigned by Hawr, J., in delivering the opinion of
the Court in the above-named case. From the records, says
the Judge, “it appears that the rights of the parties litigant
depended upon a question reserved; and that guestion was
submitted to this Court for its decision. To décide for-either
of the parties, when that question cannot be understood, would
be to decide in the dark without regard to their rights.”

As no statement of the case, or bill of exceptions, accom-
panies the record proper, the defendant’s counsel contends
that the judgment of noun-suit must be affirmed, upon the ground
that every judgmentis presumed to be right, unless itis shown
to be erroneous, and that nothing appears upon this record to
show that it is erroneous ; and for this he has cited a great
number of cases. Picket v. Picket, 3 Dev. Rep. 6, Harry v.
Graham, 1 Dev. & Bat. Rep. 76, Thomas v. Alexander, 2 Dev.
& Bat. Rep. 385, Brooks v. Ross, ibid. 484, Honeycut v. An-
gel, 4 Dev. & Bat. Rep. 308, Stewart v. Garland, 1 Ire. Rep.
470, Fleming v. Halford, 4 Ire. Rep. 268, State v. Gallimore,
7 Ire. Rep. 147, State v. Ray, 10 Ire. Rep. 279, State v. Or-
rell, Bus. 217, State v. Lankford, ibid. 436.

All these cases, and some others which we have examined,
relate to the statement made or signed by the presiding
Judge, which is, in our practice, a substitute for a bill of
exceptions, wherein is set forth the errors complained of.
They proceed upon the ground that it is the duty of the ap-
pellant to have his exceptions stated and sent up with the
transcript of the record proper, and if there be no such case
stated, or bill of exceptions at all, or none which shows that
any error has been committed, the judgment will be affirmed.
Hence, in the case of Waugh v. Andrews, 2 Ire. Rep. 75, it
was held, that where deeds, records, &c., were referred to as
making & necessary part of the bill of exceptions, it was the
duty of the appellant to see that they were sent up, otherwise
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the judgment, (no other error appearing) would, as a matter
of course, be affirmed.

The objection, in the case, now under consideration, differs
from all these in this, that it appears upon the record proper,
and the question was reserved by the consent of one party as
much as that of the other. In this respect, it more nearly re-
sembles the case where the judgment in the Court below is
rendered. upon a case agreed but defectively stated. Jsbell
v. Stone, 3 Dev. Rep. 410,

The-remedy is to reverse the judgment and award a venire
de novo. 'That must be done in the present case.

Prr Curriaw. Venere de novo.

WILLIAM A. McCORKLE vs. H. B. HAMMOND et al.

Wherean insolvent debtor tramsfers his effects to an infant, upon an agreement,
made bona fide, that the infant should pay certain debts contracted by them
both, as a firm, without providing security for the performance of such stipulation,
such transfer is fraudulent in law and void as against creditors.

Action of TRESPASS, tried before his Honor, Judge SaunpErs,
at the Fall Term, 1854, of Rowan Superior Court.

This action was brought by the plaintiff, W. A. McCorkle,
forthe seizure and sale, under an execution, of certain goods
sold and transferred to him by his father, W. B. MecCorkle,
uitder the following circumstances:

William B. McCorkle, the father of the plaintiff, was en-
gaged in the business of merchandise at Wadesborough and
Monroe. In the spring of 1849 he established another store
at Gold Hill, in Rowan county : the old and unsaleable goods
on hand at Monroe, and part of those at Wadesborongh, were
put into this store at Gold Hill, and a small purchase of new
goods added. The plaintiff, who had managed the business
at Monroe, was admitted as a partner in this new establish-
ment, upon the terms of attending to the business, and receiving
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one half of the nett profits. This firm was called by the name
of “Wm. B. McCorkle & Son.” The goods sent to Gold Hill
Liad cost about $2,700 and were invoiced at what they had
cost. In the fall of 1849 and the spring of 1850, other goods,
to the amount of $3,000, were purchased at the north, on the
credit of the firm. It was in evidence that during the sum-
mer and fall of 1849, the son remitted to his father 2,700 in
cash, and returned about $300 worth of the goods originally
put in, making the amount paid the father $3,000. The pur-
chases made in 1849 and ’50 were mostly on a credit; and
there was evidence that $600 were at one time advanced by the
father to assist in renewing the stock.

About the last of May, 1850, Wm. B. McCorkle, the father,
was indebted beyond his ability to pay, and was urged by one
of hislargest creditors to make a deed of trust: with the view
and purpose of doing so, he went to Gold IIill to take an in-
ventory of the goods and debts, and with a view of selling
out his interest if he could. From an inventory then taken,
and an investigation of the affairs of the firm, it turned out
that they had made between $900 and 81,000, if all the debts
should prove to be solvent. This inventory was taken about
1st of June, 1830. It was afterwards agreed between the fa-
ther and his son, the plaintiff, that the former should sell to
the latter his entire interest in this concern at Gold Iill, con-
sisting of his share of the debts due and the capital advanced
in goods and money ; he, the son, paying all the debts of the
firm. This sale was accordingly made, at a full price, and the
son executed his notes to the father for the price thereof, at
one, two and three years, with interest after one year. It was
in evidence that previously to making this transfer, II. B.
ITammond, the defendant, S. W. Cole and E. J. Waddell, the
other trustees, were consulted about this arrangement, and that
they approved of it. The said Wm. B. McCorkle, the father,
then executed the deed of trust, dated 29th June, 1850, to
Hammond and the other trustees, conveying all his property,
including the notes taken from lis son. The son was aninfant
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when these notes were given and had no other means, in the
beginning, than those furnished by the father.

The son then continued the business at Gold Hill, till

, when the defendants, having obtained a judgment
agninst the father, seized all the goods that had belonged to
the old firm, advertised and sold them for the father’s debts.

The father swore that the sale to his son was at a full and
fair price, and for more than he could have sold them to any
other person ; that the sale was approved of by the defendant,
Hammond and the other trustees, and was made with the
honest purpose of enabling him to discharge his debts, which
were greater than his means: that he had great confidence in
the integrity and capacity of his son, and that the credits of
one, two and three years were given, the better to enable him
to comply with his contract, and not with any purpose of hin-
dering or delaying his creditors in the collection of their debts,
or of benefitting himself; that though his son was an infant
when the notes were given, yet it was his firm belief, that they,
as well as all the debts of the firm, would be paid off, and he
still believed they wounld have been, if the property for which
they were given, had not been levied on and sold by the de-
fendants, before they fell due; that as it was, his son had
pleaded infancy to a suit brought on one of the notes, and had
thus defeated a recovery on it: that suits had been brought
on the other two notes which were still pending, and that the
plea of infancy had been put in to them.

The seizure and sale of the goods were under a regular judg-
ment and execution upon a debt, due and owing at the time
of the transfer of the store goods, but the judgment and exe-
cution were after the purchase by the son from the father:
this debt was for about $2,000, with the defendant H. B. Ham-
mond and others as sureties, and had been included in the
deed of trust,

The counsel for the defendant asked the Court to instruct
the jury, that if the facts stated by the plaintiff’s witness, W.
B. McCorkle, were true, he was indebted to a much larger
amount than his property was worth at the time of the sale to
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Lis son ; that the son was a minor and without means; that
the'sale was on time, 1, 2 and 8 years, without seeurity, and
that the sale was therefore frandulent in law and void. And
farther, if not absolutely void, that these facts raised a pre-
sumption of frand, and there was nothing as testified to by the
witnesses in the cause, to' repel this presumption, and their
verdict should be for the defendant.

The instruction, as asked for by the defendant’s counsel, the
Court declined to give, but charged the jury: “That there was
frand in law and fraud in fact: that whilst it was the daty of
the Court, in a certain state of facts, to pronounce the trans-
action void, yet, as the Court thought, it did not exist in the
present case.

“8o it was the duty of the jury to pass upon the intent and
motives of the parties, which they were to collect from the
facts and circumstances, and decide whether the transaction
was frandulent and void or fair and honest.

“First, As to the transaction of May, 1849 : if the jury should
believe that the father entered into this arrangement wnder
the honest belief that it was to aid him in the discharge of his
debts, and not with the view, or upon any seeret trust or un-
derstanding with the son, in contemplation of his failure, that
the son would hold any part of the property for the father’s
benefit, or to enable the son the better to provide for the futnre
ease or comfort of the father, then the transaction would be
valid and not fraudulent.

“Secondly, As to the sale of June, 1830: the Court charged
that the father had the right, (though embarrassed in lis cir-
cumstances, and the son a minor and withont means,) to sell
to the son: but that when this appeared, the presnmnption was
against the transaction, and it was incumbent on the son to
show that the sale had been at a full and fair price, and such
a-sale, as a prudent man, under like eircumstances, would have
made to a stranger. If the jury should believe that this sale
had been made with an honest purpose, and not with an intent
to defraund, hinder, or delay the creditors, in the collection of
their debts, then the sale would be valid: otherwise void. If
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the father was to be believed, in the fact he had stated, that
he had reason at the time to repose confidence in the capacity
and integrity of Lis son, that the concern was indebted for the
new goods, and the old stock on hand was not saleable, he
had the right to make the arrangement he did, provided the
jury should believe such to have been the honest purpose of
the parties: and the declaration of the father, that he had
given the son the credit he had, the better to enable him
to pay the liabilities of the firm, and discharge the balance
due himself, would not vitiate the sale but it wounld still be
valid.”  For these instructions defendant excepted.
Verdict for plaintiff. Judgment and appeal.

Loyden and Osborne, for plaintiff.
Wilson, for defendants.

Pearsox, J. One has a right to sell his property at any
time, until a lien is created by force of an execution. But
when a debtor finds that Le is hopelessly insolvent, althongh
lie still has the power to sell and otherwise dispose of his pro-
perty for the purpose of discharging his debts, he is required
to act with perfect honesty and fairness, and to dispose of the
property with a single eye to the benefit of his creditors; he
is at liberty to make a preference among them, if he sees
proper, but it must be a disinterested preference, and any
stipulation for his own benefit, or of a member of his family, or
of a stranger who has no claims as a creditor, will vitiate the
transaction. Rea v. Alexvander, 5 Ire. 694, Ilardy v. Simp-
son, 13 Ire. 132.

We see no error in the general remarks set out in the charge,
but we think the defendants had a right to insist that his Ion-
or should be wore specific, and that he ought to have charged
that the father, being upon the eve of bankruptcy, the son
being a minor, and with no means, the transfer to the son with-
out taking any security, except his mere,promise to pay off
the debts of the Gold Hill concern, and his notes at one, two
and three years for the amount agreed on between themselves,
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was a violation of the rights of creditors and made the trans-
action void.

Had the father executed a. gift of all this property to the
son, it is yielded that the gift would be void as against credi-
tors, and in legal contemplation, there is no difference between
making a gift and letting a minor have property without
surety, or other means of compelling the performance of the
slpulations on the part of the minor, which can be made avail-
able, either in a court of law or of equity. The father in self-
justification may say, “I had entire confidence in my son’s
honor, and believed it best for the creditors to let him go on
with the management of that concern, and certainly I had a
right to give him lis own time.” All this is no doubt true,
but the creditors will say, “we don’t choose to trust to the
honor of any one, and under existing circumstances, if we
were disposed to do so, we could hardly be expected to ask
you to make the selection for us,” and might be allowed to
say besides, “this interferes with our legal rights; the fact
of your selecting your son and putting in his power and con-
trol, a fund, to which we have the legal right to resort for our
debts, may not be as entirely disinterested on your part as
might at first sight appear, as it will keep him in business for
a few years at least.” Dut apart from this, we put the rights
of the creditors on the broad ground, that the debtor had no
right to transfer his property to one whom the law does not
consider responsible, and against whom it gives no remedy.

The arrangement which McCorkle attempted to make in
regard to the Gold Hill store, may have been a judicious one,
and we suppose'the jury thought it fairly meant by Lim, so
as to come under the general terms “fair and honest,” used
in the charge, which in this point of view had a tendency to
mislead, because these defendants, as creditors, had put them-
selves upon their legal rights, and the transfer of the property
by their debtor was void as to them.

It is stated in the case, that Hammond, one of the defend-
ants, upon being consulted before the arrangement was con-
cluded, assented to it, and that the son’s notes were inserted
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in the deed of trust as a part of the fund. How far this con-
sideration may affect Ilammond, or the other defendants, is not
now the question; it was calculated however to mislead, as
are several other matters, set out in the case, which had no
bearing upon the legal rights of the parties. There is error.

Prr Crriam. Venire de novo.

JOHN N. INGRAM et al. vs. 8. J. McMORRIS.

When the Court below has the power to make an amendment, this Court can-
not inquire how it has excrcised that power.

Turs was a morion to amend the record of the County Court
of Cabarrus, originally made in that Court and refused. F¥rom
this judgment there was an appeal to the Superior Court of that
county, which was heard by his Honor, Judge Dairry, at the
Special Term, June, 1853.

The motion in the County Court was, that the record of the
probate of the last will and testament of William S. Alex-
ander, should be amended and made perfect at January term,
1827, s0 as to show, that at that termn such will was submitted
for probate, and that a jury was empannelled and sworn, to
try whether the paper writing offered was the will of the said
Alexander, and that the jury did find that the paper writing
which was set forth in the motion, ¢n fotidem verbis, was the
last will and testament of the said Alexander, and was duly
executed to pass his personal estate but not his realty: and
further, to show that the executors qualified, &c.

Upon hearing the evidence, the County Court refused to
make the amendment as prayed. Upon the appeal to the
Superior Court, the evidence was again heard, and upon argu-
ment, it was adjudged that the decision of the County Court
should be reversed ; and it was further adjudged, ‘“that the re-
cord of the probate of the last will and testament of the late W. S.
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Alexander should be amended and made perfect, nunc pro tunc,
80 as to show at January term, 1827, as follows:” (Thespecific
amendment which was required to be made is set forth in this
judgment of the Court below,embracing the will, the probate,
the qualification of executors, &c.) From which judgment
the defendant appealed.

Boyden and Wilson. for the plaintiff.
V. C. Barringer and Osborne, for the defendant.

Barrr, J. The judgment of the Court below, in favor of
allowing the amendment asked for, is fully supported by, and
must be affirmed upon, the authority of the cases of Freeman
v. Morris, Busb. Rep. 287. Plillipse v. Higdon, ibid 380.
Pendleton v. Pendleton, ante 185, and Mayo v. Whitson,
ante 231, in which the subject will be found to be fully dis-
cussed and explained.

Pex Curiam. Judgment affirmed.

LOGAN N. WILSON vs. RACHEL PHARR.

Upon a plea ‘‘since the last continuance,” pleaded in apt time, and found to be
true, the plaintiff, under the Statute of 1836, (Rev. Stat. chap. 31, sec. 79,)
must pay the whole costs of the suit.

Acmion of asstvesir, tried before Maxcy Judge, Spring
Term, 1855, of Cabarrus Superior Court.

The case at first stood on the plea of “non assumpsit.”

At this term the defendant pleaded further, accord and
satisfaction since the last continuance,” which plea the plain-
tiffs admitted to be true.

There were cross motions for the taxation of costs, but his
Honor being of opinion that the plaintiff was entitled to costs,
up to the time of entering the plea since the last continuance,
gave judgment against the defendant, from which Le appealed.

No Counsel appeared for the plaintiff.
Guion, for the defendant.
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Nasm, C. J. In the judgment below, there is error. By
the 79th section of the Act of 1836, Rev. Stat. ch. 31,1t is
enacted : “the party in whose favor judgment shall be given,
or in case of a non suit, dismission or discontinuance, the de-
fendant shall be entitled to fall costs, unless where it is or
may be otherwise directed by Statute.” We know of no sub-
sequent Act altering this general provision, except in special
cases.

In this case, the defendant, after the cause had Leen put to
issue, pleaded, sénce the last continuance, accord and satisfac-
fion, which was admitted by the plaintiff, and a judgment of
non snit was rendered against him.

Chitty, in his work on pleading, vol. 1, pages 638 &9, says,
that a plea since the last continuance is a matter of right, if
pleaded in apt time. If not so pleaded, its admission is a
matter of discretion with the Court, to be granted on such
terms as it may deem proper. IHere the plea was offered in
apt time, and upon its reception, judgment of nonsuit was
rendered against the plaintiff. Itis brought precisely under
the restriction of the Act referred to. The question of costs
in this State is regulated by Statute. In the case of Gubbs v.
Lidlis, 2 Car. L. Rep. 612, see also Morgan v. Cone, 1 Dev.
and Bat. 234, where this point is also decided. In the first,
the plaintiff; during the pendency of thesuit, took possession
of the premises in question, which being pleaded since the
last continuance, “the Court held, the costs must necessarily
be paid by the plaintiff, whose entry on the premises has de-
stroyed the effect of his writ.” In this case, the accord and
receiving satisfaction, since the last continuance, by the plain-
tiff, destroyed the effect of his writ, and he could not recover
any judgment against the defendant for the debt claimed.

Prr Curisy. Judgment below, in favor of the plaintiff,
for his costs, is reversed, and judgment
rendered for the defendant to recover his
costs against the plaintiff.
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ALEXANDER ZACHARY vs. ISAAC HOLDEN.

For the taking out a State’s warrant which is void for the want of jurisdiction,
{respass, or trover, is the proper action, and not case.

Action ox Tug case for malicionsly suing out a State’s war-
rant, tried before his Honor Judge Saunpuss, at the Spring
Term, 18535, of Macon Superior Court.

The warrant upen which the plaintiff was arrested is as
follows:

“ Whereas information hath this day been made to me L.
C. Hooper, one of the acting justices of the peace for the said
County on the oath of Isaac Iolden, that he has reason to
believe, and does believe, that Alexander Zachary (and three
others, naming them) did shoot an ox of Elisha Ilolden’s on
&e., at &c., against the peace and dignity of the State.

You are, therefore, commanded, in the name of the State,
to arrest the said Alexander Zachary, &c.”

Upon this warrant the plaintiff was brought before an ex-
amining magistrate; the facts disclosed, as the warrant had
charged, but a civil trespass. The -defendant (the present
plaintiff') was discharged by the magistrate with costs.

The plaintiff offered testimony to show malice and a want
of probable canse, but his Ilonor bLeing of opinion that the
action was misconceived, that it should have been trespassand
not case, the plaintiff submitted to a non-suit and appealed.

N. W. Woodfin and Baxter, for plaintiff.
(aither and Williams, for defendant.

Prarson, J. Allen v. Greenlee, 2 Dev. 870, is a direct
authority in support of the decision made in the Court below.
The same principle is applied to a converse state of facts,
Lodgers v. Pitman, 2 Jones 56. The two .cases settle the
rule to be, that-where process.is valid and sued out malicious-
ly, the proper action is case; where the process is voidy as for
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want of jurisdiction, the proper action is trespass v¢ ¢t armis
or trover.

Prr Curiam. Judgment affirmed.

ANDERSON DULA »s. J. AND C. COWLES.

Where a person who had contracted to sell and deliver a certain quantity of pork,
delivers a part and refuses to deliver the yemainder, he cannot recover for the
part delivered.

Actiox of pEBT comnmenced before a justice of the peace
for a balance due for pork sold and delivered, tried before
Maxvy, Judge, at the last term of Wilkes Superior Court.

The plaintiff agreed to deliver to the defendants 1500 lbe.
of pork by the 1st January, 1853, at 6 cents per pound, to be
paid for in demands which defendants alrcady held against
the plaintiff, and the balance, if any, one half goods the other
cash.

No pork was delivered at the time stipulated, but on 6th
and 24th of January of that year, two parcels were delivered,
making together 1033 lbs., which were re¢eived by the defend-
ants and appropriated by them.

Some short time afterwards, an attempt was made to ascer-
tain and settle the balance due, when it was admitted $18 49
was due to the plaintiff for the pork delivered after deducting
all the claims which defendants held against him, except a
small judgment of two or three dollars, that' was out in the
hands of a constable : plaintiff was willing that this should
be deducted from the $18 49, and to take an order for it, and
demanded a settlement of the residue, saying that he waa en-
titled to have the balance in oash, as he-had taken up. suffi-
cient goods after the bargain was made.

The defendants refused to- settle nnless pork was delivered
to make up the 1500 1bs., whereupon the plaintiff bronght suit.
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It appeared that:the judgment for two or three dollars was
afterwards paid off by the plaintiff.

His Honor instructed the jury that if the obstacle to the set-
tlement was the demand for full 1500 lbs. of pork, made as
stated above, the plaintiff was entitled to recover his- $18 49
(admitted to be due) in cash. Defendants excepted.

Verdiet for plaintiff and judgment.

The defendants appealed to the Supreme Court.

No counsel appeared for the plaintiff
Mitchell, for the defendants.

Barrig, J.  For the reasons given and upon the anthorities
cited, in the case of Whete v. Brown, ante 403, decided at the pre-
sent term, the plaintiff cannot recover. He made a contract to
sell and deliver to the defendants a certain quantity of pork
for which he was to be paid in a particular manner. After
performing part of his contract, he refused to perform the
residue against the consent of the defendants and without any
default on their part. The judgment must be set aside and a
new trial granted.

Per Curian. Judgment reversed.

JEREM]JAH HUIE, EX'R. ve. JOHN McCONNELL AND WIFE et ol

~ The wife of one ‘named as an executor in a will, is not a competent witness to
prove the same, although her husband has entered a renunciation of the office
of executor in open Court, and has made a releuse of his interest under the will.

CavEaT to the probate of a will, tried before SauNDERs,
Judge, at the Fall Term, 1854, of Mecklenburg Superior Court.
The only question in this case was upon the competency of
Isabella Hunter as a witness to establish the will, her husband,
John Hunter, being named one of the executors. It was
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shown to the Court, that the said John Hunter had formally
renonnced the office in the County Court and had the renuncia-
tion entered of record, a copy of which was produced, and that
he had released all benefit under the will. The witness was
thereupon admitted. To which ruling of the Court the cave-
ators excepted.

Verdict for the propounder. Judgment and appeal.

Barringer, for propounder.
Osborne, Wilson and Lowrie, for the caveators.

Nasu, C. J. The question presented in this case arises on
the probate of a paper writing purporting to be the last will
and festament of David Calloway. The attesting witnesses
are John Kirk and Isabella Hunter. By theseript, the plain-
tiff and John Hunter are appointed executors. One of the
attesting witnesses, Isabella Hunter, is, and was at the time
of her attestation, the wife of the executor, John Hunter.
John Hunter, before his wife was called on to prove the will,
came into Court where the will was offered for probate, and
resigned his right to qualify as such executor, and also execu-
ted & release, releasing all his interest under the will. There-
upon, Isabella Hunter was admitted by the Court as a wit-
ness to the will.,

The-sole question presented to us, is as to her competency
to testify. It is well settled law, that an attesting witness to
a will, must be competent at the time of attestation, and that
no subsequent release, where the objection is one of interest,
can restore his competency. The leading case in this State
is that of Allison v. Allison, 4 Hawks 141, This was follow-
ed by the case of Zucker v. Tucker, 5 Ire. 161, in which the
case of Allison is cited and approved. And in Morton and
Ingram, 11 Ire. 368. Both those cases are referred to as cor-
rectly decided, and in each it is decided, that the right to
commissions which an executor under our Statute has, is such
an - interest as disqualifies a witness, and that a release does
not remove the disqualification.
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At the time, then, when Mrs. Hunter attested the script,
she was disqualified by reason of the interest which her hus-
band then had in the commissions secured to him as an exec-
utor. A wife cannot be a witness for or against her husband.
Starkie, 4th part of his Treatise on Evidence, 709, lays it down
as an invariable rule, that neither is a witness for the other
who is interested in the result, and that where the husband is
disqualified by his interest, the wife is also incompetent. In
this case, Mrs. Hunter was disqualified as a witness to the
script at the time she attested it, as her husband, John Hun-
ter, was interested, and nosubsequent act of his could remove
the disqualification.

Our attention has been directed by the defendants’ counsel
to the case of Daniel and Proctor, 1 Dev. 428, That case has
been substantially overruled, if not directly, by the cases
herein before cited. How far the wife could be a competent
witness to a will, where the husband is appointed an” executor
and afterwards renounces and releases, came directly before
the Court. The case of Proctor places herincompetency upon
an additional greund, to wit, public policy. We do not, how-
ever, concur in the reasoning upon which the Court there ar-
rive at their conclusion. We hold that the wife had an inter-
est in that case, which disqualified her as an attesting witness
to the will. If a man is sued for a tract of lanud to which he
derives title under a will, can the wife be a competent witness
to establish the will, because the land belonged to him and not
toher? Surely not. She hasan interest, throngh her husband,
in the land—such a one as precludes her from giving evi-
dence as a witness.

Per Curian.  His Honor erred in admitting her testimony,
and there must be a venire de novo.

GEORGE REEVES et al. vs. OSBORNE EDWARDS.

Where an administratrix, who is appointed in the State of Virginia, and who is
entitled by the law of that State, to a third of the elaves for life, removes to
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this State, and .on a final settlement of the estate it is agreed between her
and the distributees, that she may have one-seventh of the slaves absolutely
instead of one-third for life, such agreement is good withouwwriting, and with-
out any actual delivery of the property.

Where an administratrix, supposing she has a title to certain slaves of the estate
by a contract with the distributees, makes a conveyance of such slaves, the
next of kin of the intestate cannot maintain an action for them against her
vendee.

Actiox of periNuE, tried before Savnpers, Judge, at the
Iall Term, 1854, of Ashe Superior Court.

The following is the case werbatim sent up Ly his Ilonor:
“This was an action of detinue for a negro man slave named
L2ich. It appeared in evidence, that one Jane Rleeves, after-
wards Jane Edwards, who as the widow of one George Reeves,
had become the administratrix of her first husband in the
State of Virginia, in 1810, where the said husband resided at
the time of his death; that the said intestate of the said Jane
leeves, resided at his death near the North Carolina border,
and owned considerable real estate in North Carolina; that
the said administratrix sowe years after the death of her in-
testate, removed to North Carolina, before any division of the
real estate or any distribution of tlie personal cstate; that
the said administratrix brought all the personal estate to North
Carolina, among which were some nine slaves, and held it all
as administratrix until 1838 ; that by the laws of Virginia the
said administratrix was entitled to a child’s part of the per-
sonal estate, except the slaves; and that of the said slaves,
the said administratrix was entitled to one-third for life.

“That in the spring of 1838, the next of kin of the said
George Reeves met at the house of the widow, the said ad-
ministratrix, for the purpose of having a partial division of
the said personal estate of the intestate George Reeves, then
in the possession of the widow. The, defendant insisted that
this meeting was for the purpose of having a complete divi-
sion of the said estate. It appeared that before this meeting
in 1838, the widow, as the children had married, or settled in
life, delivered over to each child, a young negro. In this
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way, she had delivered over six, that is, one to each child.
After all.the parties had met at the house of the widow, it
was agreed that the widow should have the negro Rich, he
being present as each child had previously received a negro.
This negro Rich was then in the possession of the widow and
then present, and continued in her possession until her death
in 1851. In that year she conveyed the slave Rich to the de-
fendant by bill of sale. No actual change of possession of
this slave Rich took place. He had been in possession of the
widow as administratrix ever since his birth and continned
in her possession until her death in1851. There was evidence
tending to show, that at the time of the division in 1838, it
was intended to be final and complete, and that the widow
was to receive a child’s part absolutely in the slaves, instead
of a third thereof for life, as allowed her by the laws of Vir-
ginia. There was no written evidence of this settlement and
division. All the rest of the slaves, except Rich, were put
up to the highest bidder, and knocked down at their full value
to some one of the joint owners, the widow bidding off a wo-
man, Rena, at 500. Two of the distributees bid against the
widow. Plaintiffs insisted that this sale was merely to aseer-
tain the value, and that the heirs, or widow, to whom they
were knocked down, were only to pay such portions of their
purchases as would be necessary to make each one equal in
the amount of property received, in value ; and there was evi-
dence that the widow paid one hundred and sixty dollars.

“ Plaintiffs insisted that the widow was to retain in Riely
only an estate for life under the laws of Virginia, the place of
her domicil at the death of her intestate; and there was some
evidence to show this. Defendant insisted that a final settle~
ment and division had been made, and that according to the
agreement and understanding, the widow was to receive a
child’s part absolutely, instead of a third for life; and that
after the sale, she held Rich under this agreement. Plaintiffs
insisted that if such an agreement. and understanding had
been made, still that no such title could pass or vest in the
widow to Rich, without writing. The Court was of a differ-
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ent opinion and instructed the jury that if they found from the
evidence, that such an agreement and understanding as in-
sisted npon by the defendant, had taken place, and division in
puarsuance thereof, that the title thereto would vest in the
widow without any writing and without any change of pos-
session. In submission to this opinion, the plaintiffs submitted
to a verdict. There was a rule to show cause why the verdict
should not be set aside and a new trial granted for misdirec-
tion, which was refused, fromn which an appeal was prayed for
and allowed.

“There was a motion to nonsuit the plaintiffs because it was
brought in the name of the next of kin of the intestate George
Reeves, when it should have been in the name of his admin-
istrator. This question was reserved by the Court and not
decided.”

DBoyden, for the plaintiffs,
H. C. Jones, for the defendant.

Pearson, J.  To entitle the plaintiffs to recover, they nust
show they have the legal estate and a present right to the
possession.

It is conceded, that the legal estate vested, upon the death
of George Reeves, in Lis administratrix Jane Reeves, and the
question is, did it pass from her to the plaintiffs, who are the
children of said George; or did it pass from her to the defend-
ant, by her deed executed in 1851¢

Unless the legal estate to the slaves in question, which vested
in the widow as administratrix was divested, prior to the exe-
cution of her deed to the defendant, it is clear that the plain-
tiffs cannot recover.

When the case was opened upon the argument, it occurred
to us that the defendant ought to have the benefit of this
point; but from the manner in which the case is made np, it
secms 1o have been taken for granted on both sides, that the
widow’s title as administratrix, was divested by what took
place in 1838, and that she no longer, after that time, set up
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any claim except under the division. So much confusion is
thrown over the whole statement, by an indiscriminate inter-
mingling of “what appeared,” and is set forth as * cenceded,”
“ what the counsel respectively insisted upon” in the progress
of the trial, both in reference to positions of law, and positions
assumed in regard to matters of fact; and “what facts the
¢vidence tended to establish,” that we have leen put to a
great deal of trouble in arriving at a conclusion, in reference
to the point on which the case ought to turn. We feel at lib-
erty to say to gentlemen who are concerned in making up
cases for this Court, it is more important that the bill of excep-
tions (or case sent in place of it) should state in a clear and
intelligible maunner, what was the decision in the Court below,
and the facts necessary to enable us to see the question that
was presented in the case, than it is for the judge below to de-
cide the points according to law. A recital of the evidence is
in most cases unnecessary, and tends to confuse the statement.
If there is a clear statement so as to present the points, our
decision is uninfluenced by the decision below; consequently,
the final attainment of justice does not so much depend npon
the decision of his Honor, as upon a clear statement of the
case. We frequently have more difficnlty in deciding what a
case means and what construction ought to be put on 4, than
in deciding a half-dozen points which are clearly stated.

The case before us, as we take it from ¢he statement, is this:
George Reeves died in 1810, domiciled in Virginia, intestate ;
his widow was appointed his administratrix; soon afterwards
she removed from Virginia, bringing with her the six children
and slaves (nine in number) and other property of her late
husband, and settled in this State. As the children grew up
and married, the administratrix gave to each of them a negro.
In 1838, all the parties met at the house of the administratrix,
to make some disposition of the slaves. “It appeared, that
before this meeting in 1388, the widow, as the children had
married or settled in life, delivered over to each child a young
negro; in this way she had delivered over six, that is, one to
each child, and it was agreed that the widow should have the
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negro Rich (he being present), as each child had previously
received a negro.”

This preliminary being settled, and the parties being aware
that according to the law of Virginia, the widow was entitled
to a life estate in one-third of all the slaves, it was by them
understood and agreed, that if she would surrender her claim
to a life estate in one-third, the children would all agree, and
did then and there agree, to let her have an absolute estate in
a child’s part, that is, one-seventh. Accordingly, and n pur-
suance of this agreement, the other slaves were put up and
bid for by the widow and children, for the purpose of fixing
the value, and the widow as administratrix, delivered over to
the children as distributees of their father, all the slaves ex-
cept two, Rich, and Rena whom she had bid off at $500, to
fix the value; these two slaves she kept, in accordance with
the agreement aforesaid, paying to the children $160, the
amount which, according to the value fixed by the bLidding,
wag due for “equality of partition,” and, under this claim of
title, held possession from 1838 up to 1851.

“ Plaintiff insisted, that it such an agreement and under-
standing had been made, still no title could pass or vest in the
widow to Rich, without writing. The Court was of a differ-
ent opinion, and instructed the jury, that if they found from
the evidence, such an agreement and understanding, as insisted
upon by the defendant, had taken place, and division in pur-
suance thereof, that the title thereto would vest in the widow
without any writing and without any change of possession,
(she having the slave in possession at the time of the division).”

The question, upon which the Court below decided the case,
and to which the plaintiffs except, is this; the widow and ad-
ministratrix of one who was domiciled in Virginia, (where the
widow is entitled to a life estate in one-third of the slaves)
makes a parol agreement with the distributees, by which she
surrenders her life estate in one-third of the slaves, in consid-
ation of their releasing their reversionary interest in a sev-
enth of the slaves, so as to give her an absolute estate in such
seventh part. This parol agreement. is executed ; the widow,
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in her capacity as administratrix, passes the legal estate to all
the slaves, to the six legatees, except the two in which she is
to have an absolute estate, and under this claim of title she
holds possession from 1838 to 1851.

The question presented, is, have we a Statute which requires
such an agreement, and distribution in pursnance thereof,
between an administratrix having a claim to a part as a dis-
tributee, and the other distributees, to be in writing?

The Act of 1819 provides for ewecutory contracts, or agree-
ments, and evidently has no bearing where the contract is
execuled and the parties do all that tlre agreement requires,
and leave nothing to be done.

The Act of 1806 provides, “all gifts of slaves shall be in
writing” &e.; this has no bearing on the question. The Acts
of 1784 and 1792, which are incorporated (the latter being
inserted in the form of a proviso) by the Act of 1836, Rev.
Stat. ch. 87, sec. 19, provide, that all “sales of slaves” shall
be in writing, except sales accompanied by an actual delivery.

If tenants in common make partition of slaves, this has
never been considered to be an executory agreement, under
the Act of 1819, or a gift, under the Aect of 1806, or a sale
under the Acts of 1784 and 1792, consequently there is no
Statute which requires such partition to be evidenced by wri-
ting. Such has been our understanding of thelaw in refer-
ence to the distribution of slaves by an admninistrator; it is
neither an executory agreement, gift, or sale, within the mean-
ing of the Statntes, and consequently need not be evidenced
by any writing. By law, the legal cstate is vested in the ad-
ministrator; by the act of making distrihution, he passes the
legal title to certain of the slaves, to the distributees respect-
ively; in satisfaction of their claim under the statute of dis-
tribution, and in consideration of his so doing, they, each
respectively, release and surrender all claim to such of the
slaves as are allotted to. the others. In the same way as
upon partition, each takes in severalty a part of the slaves
and relinquishes all right and claim to such of the slaves
as fall to the share of the others, so, when the admin-
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istratrix is entitled to a share as distributee, if she retdins the
legal estate in certain of the slaves, in satisfaction of her claim
to the rest, or if according to the law of the domicil, being
entitled to a life estate in one-third of the whole, by agree-
ment with the other distributees, all of whom are capable of
acting, she delivers over to them all the slaves except one-sev-
enth part, in consideration that she is to have such seventh
part absolutely, instead of one-third part for life; in other
words, if, having the legal estate as administratrix in the
whole, and being entitled to a life estate in one-third as dis-
tributee, she, by express agreement, and without frand, delivers
over to the other distributees, all the slaves, except one-seventh
part, in which, by said agreement, she is to have the absolute
estate, in our opinion, such a  transaction,” ¢transfer,”
“agreement,” or ““understanding,” by whatever name called,
does not fall within the meaning or purview of either of the
Statutes, above referred to; and his Honor did not err in hold-
ing that the widow acquired title, although there was no me-
morial of the matter preserved in writing. The widow had
the legal estate in all the slaves, and was entitled to a life es-
tate in four of them as distributee. She delivers over all
except fwo and pays $160, in consideration that by such pay-
ment and the surrender of her life estate in the other two, she
is to have the twoin question absolutely. After the enjoyment
of the property according to this agreement from 1838 up to
her death in 1851, the plaintiffs certainly now come forward
with ill grace, to say she had only a life estate in the two
which she retained, and the general statutes providing for
agreements to sell, and for gifts and sales of slaves, have no
bearing upon a case of this peculiar kind.

Mr. Jones, for the defendant, called our attention to the de-
cisions in which it is held that the Acts of 1784, 1792 and
1806 are to be treated as statutes to prevent frauds, and not
as invalidating the operation of parol gifts and sales <nter
partes. Owing to the omission of the preamble to those sta-
tutes in the Revised Statute (Aet of 1836,) a grave doubt has
been suggested (State v. LFuller, 5 Ired. 187) whether from
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the enacting words, those Statntes are not to be treated as
intended to wrevent perjury as well as fraud, and as sueh,
having operation snfer partes. The question is not now pre-
sented, and we do not enter into its consideration.

Prr Curram. Judgment affirmed.

GEORGE REEVES et al. vs. ARAS B. COX.

Same points decided as in the foregoing.

This was an AcroN of DETINUE for a negro woman, Rena, and
children, tried before SaunpErs, J udge, at the Fall Term, 1854,
of Ashe Superior Court,

The question of actual delivery was made by the facts in
this case, but in other respects, it is the same as the foregoing.
His Honor charged that the plaintiff was not entitled to re-
cover. Plaintiff excepted.

Verdict for the defendant. Judgment and appeal.

Boyden, for plaintiff,
II. C. Jones, for defendant.

Per Corisy. For the reasons given in the case, Reeves
v. Edwards, ante 457, the judgment is
affirmed.

JOHN HALL AND MACON COUNTY vs. EBENEZER MORROW.

The penalty imposed by the Act of 1817 on the owner of a water-mill, for not
keeping a bridge in repair, only applies to such bridges as constitute a part of
the public road which runs over the dam itself, but not to a bridge which is
erected over a mill-race on a road that crosses such race, near to a mill, but
does not run over the dam.
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Tris was an AcrioN for a PENALTY brought by a warrant,
against a mill owner for not repairing-a bridge, tried before
his Honor, Judge PEgsox, at the Fall Term, 1854, of Macon
Superior Court.

The warrant avers that defendant was “the owner of a wa-
ter mill on Watauga creek, situate near the public road, lead-
ing, &ec., and whereas there is a bridge attached to, or near
the dam of the said mill, over which the public road immedi-
ately passes, which bridge the said Ebenezer Morrow did fail
to keep in such repair as the Court deemed sufficient over the
road (not such bridge as the law requires) for the space of ten
days, &c.”

The evidence was, that the defendant was the owner of a
water mill, and that he had obtained leave of the County
Court to cut his mill race across the road, and was required
by the order of that Court “to build a good bridge and keep
it up.” The evidence further was, that the bridge was less
than fourteen feet wide and somewhat steep at one of the
abutments, but that there was no difficulty in passing over it
with teams and loaded wagons.

The Court instructed the jury,that mill owners were re-
quired only to make and keep up such bridges across their
mill races, as the Court deemed suflicient ; and as in this case,
where only a good bridge was to be made and kept up, it was
meant that such a bridge was to be built and kept up, as the
wants and convenience of the public demanded, witheut refer-
ence to its width; and left it to the jury to say from the evi-
dence, whether the defendant’s bridge was such a one. Plain-
tiff excepted to these instructions.

Verdict for the defendant. Judgment and appeal.

Welliams and Bawter, for plaintiffs.
Gaither, for the defendant,

Prearsox, J. The warrant was issued under the 24th and
25th sec. ch. 104 of the Rev. Stat. The draftsman evidently
found it difficult to make the averment which the Statute re-
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quires without making a variance from the facts of the case.
The reason of this difficulty i is, that the Statute does not apply
to the case, and he was like a builder who attempts to force
‘g piece” into a place for which it was not made, and finds
that it will not fit, any way he can fix it ; for instance, the war-
rant avers, “the mill was situate near the publie road:” The
words of the Statute are, * whose mill is situate on any public
road :” Again, the warrant avers, ¢ there is a bridge attached
to, or near the dam of the said mill over which the public
road immediately passes.”” The words of the Statute are,
“ attached to his or her mill-dam.” Here are two attempts to
foree in & piece because it nearly fitted the place. The words
“ over which the public road immediately passes,” show asin-
gular transposition of the words of the Statute, *“ immediately
over which a public road may run.” Here it is apparent the
draftsman was pressed, because of the variance between the
facts of the case before him and the words of the Statute. We
give him credit for an ingenious transposition of the words of
the Statute, by which, if taken in one sense, the words bring
the offense within the meaning of the Statute, although if
taken in another, the Statute has no application.

If the words * over which the public road immediately pass-
es,” refer to the mill dam, then upon the face of the warrant,
there ig no defect : but upon the trial there was a fatal vari-
ance, for, as the case states, “it was in evidence, that the de-
fendant was the owner of a water-mill, and that he had ob-
tained leave of the County Court to cut his mell race across
the road, and was required “ to build a good bridge and keep
it up.” So the evidence was, that the road did not run over
the mill-dam, but crodsed the mell-race by means of the bridge.
If the words “ over which the public road immediately pass-
es” refer tothe bridge, then on the face of the warrant, thereisa
fatal defect; for the words of the Statute are confined to cases
of mill-dams immediately over which a public road may ran.

No doubt, it will be a matter of surprise to many of the
good citizens of the county of Macon, to be informed, that in
the eastern portion of the State, mill-dams are embankments
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of dirt, over which the public roads run in many cases: so
that the dam, and a bridge attached to the dam, form part and
parcel of the public 1oad In the mountains, mill-dams are
constructed of rock, or planl\, fixed upon a suitable frame-
work, and the idea of a mill-dam made of dirt or sand, so as
to be made use of as a public road, will be new; but such is
the fact, and the Statute under consideration, is confined by
its terms to dams of this description, “immediately over which
a public road may run.” In our case, the evidence shows a
bridge across a mill-race over which the public road passes.
The action cannot be maintained.

The case falls within that supposed in the opinion delivered,
State v. Yarrell; 12 Ire. Rep. 130. The defendant is lable
to indictment for a nuisance, in cutting a mill-race across a
public road: he may justity, by showing a license of the
County Court, provided he is able to prove a compliance, on
his part, with the terms on which the license was granted.

His Honor was of opinion, that the bridge in question, might
be sufficient within the terms of, the order of Court, although
it was only thirteen feet wide. This opinion was based upon
the 24th sec. of the Statute, which, as we have seen, has no
application to the present case. We refer to it simply for the
purpose of excluding an inference, that in our opinion a bridge
of that width would be sufficient, and need not be of the width
which overseers of roads are required to make by the 14th
spe. of the Act. In reference to this, we intimate no opinion,
one way or the other. The judgment in favor of the defend-
ant is affirmed upon the ground above stated.

Per Curiam. Judgment affirmed.

STATE vs. HENDERSON CALDWELL.

Where a man of superior strength, goes to the dwelling house of another who is
absent at the time of his arrival, and remains there against the will of the wife,
wrangling with her and using insulting language, and then the husband returns
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and he still remains in the house though ordered out, and then goes into the yard
with a club in his hand, cursing and making threats, this is sufficient to support
an indictment for a forcible entry in the ptesence of the husband, and a de-
tainer.

IxpromyENT for & FOROIBLI ENTRY AND DETAINER, tried before
Maxuy, Judge, at the Spring Term, 1855, of Catawba Supe-
rior Court.

The bill was for a forcible entry into the dwelling house of
the prosecutor, and a detainer, he being present forbidding
the sawme.

The evidence was, that the defendant went to the house of
the prosecutor (Clodfelter) in his absence, his wife and daugh-
ter being present.  When the husband returned, the defendant
was in & wiangle with his wife, and he heard the following
colloquy :

Wife—*1If you do not intend to marry my daughter, yon
ought to let her alone.”

Defendant.— 1t is not my intention to marry her.”

Iife.—« What do you want with her then?—to make her
vour prostitute?”
Defendant.—*Yes.”

Upon this, the husband ordered the defendant out of the
house ; after refusing to go for some time, the defendant at
last went out into the yard and procured a club, where he
remained. for some time—more than half an hour—using
abusive language to the prosecutor, and challenging him out to
fight: prosecutor was deterred from opposing him with force,
Ly his violence and superior strength. The defendant had
been previously ordered by the prosecutor not to come to his
house, and this visit, when he was temporarily absent, was
azainst his will.

The point was, whether these facts made a case of indictable
trespass as charged. 1lis ITonor instrncted the jury that they
did.  Detfendant excepted.  Verdicet for the State.  Judgment
and A ppeal.



470 IN THE SUPREME COURT.

State vs. Caldwell.

Attorney General, for the State.
W. P. Bynum, for the defendant.

Barrir, J. The counsel for the defendant admits that the
testimony given by the prosecutor on the trial, was sufficient
to support the conviction for a forcible detainer, but he con-
tends that it did not support the charge for a forcible entry,
at least, not for one in the presence of the owner of the dwell-
ing house; and that, as the verdict of guilty was general, he
is entitled to a wenire de novo. The cases of the State v. Ward,
1 Jones’ Rep. 293, and the Siate v. McCauless, 9 Ired. Rep.
875, upon which he relies, show the legitimacy of his conclu-
sion, provided his premises be correct.

The question then arises, is the testimony sufficient to sup-
port the verdict upon the charge of a forcible entry in the
presence of the owner? We think that it is, and that we are
justified in so holding by the principles established in the ad-
judications of this Court. In the case of the State v. Fort, 4
Dev. and Bat. Rep. 192, it was said by the Court, not to be
necessary in an indictment for a forcible entry into a dwelling
house, to charge or show that the proprietor was in the house, or
presentat the time of the violent dispossession. In the State v.
Walker, 10 Tre. 234, it was held that though the possession of a
man’s dwelling house by his family, was his possession, and
might be so charged in an indictment for a forcible entry, yet,
if it were alleged that the owner was personally present at the
time of the injury complained of, the proof must sustain that
allegation. The indictment in the present case does allege
that the owner was personally present, forbidding the entry.
So that the question is narrowed down to this, were the cir-
cumstances under which the defendant entered, sufficient to
make his entry forcible, and was the owner present at the
time ?

The testimony shows that the defendant was & man of supe-
rior strength; that he had been forbidden by the prosecutor
to visit his house; that he went there in defiance of the prohi-
bition, and engaged in a quarrel with the prosecutor’s wite,
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declaring his purpose to make a prostitute of their daughter.
Such an entry, against the owner’s will and with such an in-
tent, was undoubtedly unlawful, and it is equally clear, that
it was much more than a bare trespass. And if there were
any doubt about this, the defendant’s conduct after he was or-
dered out of the house by the prosecutor, which was part of
the same transaction, pats the matter beyond all question,
His superior strength, his abusive langnage and his demon-
strations of violence, had the same tendency, as nnmbers
would have done, to alarm the prosecutor’s family, and to
cause him to commit a breach of the peace: and conduct hav-
ing such a tendency was held sufficient, in the case of the
State v. Toliver, 5 Tred. Rep. 452, to support an indictment
similar to the present. The inquiry remaing, was the owner
present forbidding the entry? The acts of the'defendant, from
his first entrance into, until his final departure from the house,
were one continuing transaction, and the presence of the
owner during any part of it was sufficient to sustain the
charge. If a man leave his dwelling house for a mere tem-
porary purpose, as for instance to attend church, to visit a
neighbor, or to work in his own fields, he cannot be said in
law, to have left it, so as to make the unlawful entry of a tres-
passer an entry in his absence, and if he return while the
trespasser is still in the house, the unlawful and forcible entry
will, in contemplation of law, have been in his presence. In
State v. Walker, ubi supra, the owner of the dwelling house
was absent, and did not return until the day after the forcible
trespass had been committed, and the defendant had gone,
which makes it a very different case from the present.

We find no error in the record to prevent the judgment of
the Superior Court from being pronounced against the defend-
ant, and to that end this opinion will be certified as the law
directs.

Per Curiam. Judgment affirmed.
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ABATEMENT.

A plea in abatement that the plaintiff is a citizen of one of the States of
this Union other than North Carolina, and that the defendant isnot a resi-
dent of the County where the suit is brought, but is a citiwen of another
State, it not being alleged in the plea that the contract sued on was not
made in North Carolina, on demurrer, will be overruled. Miller v.
Black, 341.

ACTION.
An action of assumpsit for money had and received, will not lie in favor of
the cquitable owner of a chose in action against a legal owner who has
received the money onit. Monday v. Siler, 389.

ADMINISTRATOR AND EXECUTOR.

1. The Administrator of one who was indebted to him on bills of exchange
payable to him as “Cashier” of a Bank, has a right to retain against
creditors, not of higher dignity, although such bills were due from the
intestate as co-partner in a firm and the assets were of the intestate’s
individual property.  White v. Grifiin, 3.

2. One who has been appointed an exccutor in a Will, who did not qualify
or renounce, cannot set up an adverse possession under a bill of sale
obtained before the testator's death, until some one qualifies as execu-
tor or administrator, no such adverse possession having begun in the
life-time of the testator. Johnson v. drnold, 113.

Whether if an adversc possession had begun in the life-time of the testa-
tor, and was still continuing, an assent could be given by the executor
to the legatee, so as to enable him to maintaina suit.in his own name,
Quere? Ibid.

3. An Executor in Virginia, has no right to assent to a legacy when the
property is situated in this State, without making probate, and taking
letters testamentary in our courts.  Stamps v. Moore, 80.
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4. Under the act of 1789, an administrator, who has made advertisement
for creditors to present their claims within two years, but who has not
taken refunding bonds from the next of kin, on paying the surplus to
them, is not protected against the action of a creditor, brought after
such advertisement and payment over. Reeves v. Bell, 254.

Whether a surety, who pays a debt (not due by specialty) after the ac-
tion of the creditor is barred by the Act of 1715, can maintain an ac-
tion against a co-surety for contribution. Quere? Ibid.

5. An Executor may lawfully assent to a specific legacy before the debts of
the estate are paid. Fdney v. Bryson, 365.

6. The assent of an executor to a specific legacy may, under circumstances,
be legitimately implied. Zbid.

7. A County Court upon its own mere motion, can institute and carry on
proceedings to revoke letters testamentary, which they believe have
irregularly issued.  County Court v. Bissell, 387.

8. An agreement and compromise on a final settlement of an administrator
with the next of kin, in which slave property isincluded, is good with-
out writing and without actual delivery of the slaves. Reeves v. Ed-
wards, 457, S. P. Reeves v. Cox, 465,

AGENT.

Vide TrEspAss.

AFFRAY.
Vide Inprerment 1.

AMENDMENT.

1. Tt is erroneous for a Court to set aside an execution issued on a dormant
judgment where property has been purchased under it. Murphrey v.
Wood, 63.

2. The jurisdiction of the Supreme Court in relation to amendments in the
courts below, is confined to the question of power. When the court
below has the power to make an amendment, this Court cannot en-
quire how it has exercised that power., Phillipse v. Higdon, Bus. 380,
cited and approved. Pendleton v. Pendleton, 135.

3. Upon a question, before a court of record, whether its own minutes, of
a former term, shall be amended so as to set forth ¢ruly its own trans-
actions, it is not bound by the ordinary rules of evidence, but may re-
sort to any proof that is satisfactory to it. Mayo v. Whdison, 231.

4. An ex parte affidavit, in such a case, therefore, taken before a justice of
the peace, is not improper.  fbid.

5. In a question, whether a court shall enter, nunc pro func, an order made
at a former term (but not then entered) the propriety of such former
order cannot be enquired into in this Court. Jbid.

6. When the Court below has the power to make an amendment, this
Court cannot inquire how it has exercised that power. JIngram v.
McMorris, 450.
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7. Mere office judgments are under the control of the Court, and can be
modified or set aside upon sufficient cause shown, at the next succeed-
ing term of the.Court. Powell v. Jopling, 400.

APPEAL.
1. The purchaser of property at a sale, under an execution issued on a dor-

mant judgment, has a right to intervene and appeal from an order of
the Court setting such execution aside. Murphrey v. Wood, 63.

2. Where upon the appearance of an insolvent at the County Court, & sug-
gestion of fraud is made, but no specifications are filed in that Court,
Held that the cause was not in a state to be carried to the Superior
Court by appeal, certiorari, or otherwise. McLaughlin v. McLaugh-
tin et al. 319.

3. Where a judgment has been rendered, in a County Court upon a ca. se.
bond, the defendant has a right to appeal to the Superior Court, and
the case will be considered de nowvo in that court, Plunkett v. Pen-
ninger, 367.

4. Where it appears from the record sent to this Court, that on the trial
below, a question of law was reserved by the Court, to which the ver-
dict was subject, and that question was decided: in favor of the appel-
lee, the verdict set aside and a non-suit ordered, but the Judge fails to
state what the question was, there mustbe averire de novo. Brown
v. Kyle, 442.

5. The next of kin have a right to appeal from an order of sale of slaves
obtained by the Administrator. Wutkins v. Pemberton, 174,

Vide AMexpMaNT, 5; CuRTIORARL, 3.

ASSENT TO A LEGACY. »
Vide ApMiNisTrATOR, &c., 5, 6.

ASSIGNMENT OF A JUDGMENT.
Vide Damaces, 1 & 2.

ASSUMPSIT,

Although assumpsit will lie in many cases by waiving a tort, yet only a
court which could take cognizance of the tort can fry the assumpsit, and
thercefore no jurisdiction can be given to a justice of the peace by such
waiver. Mann v. Kendall, 192.

ASSAULT WITH INTENT TO RAVISH.
Vide Inpreryexr, 3, 4
AVERMENT.

Vide Ivprersext, 2.

ATTACHMENT.
Vide TrovER.
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BAIL BOND.

1. The assignment of a bail bond, by the administrator of a Sheriff, passes
no such interest in it as to entitle the assignee to maintain an action in
his own name against the bail. Mann v. Hunter, 11.

2. A sheriff who has taken a bail bond, but fails to assign it, in consequence
of which he is held as special bail, and compelled to pay the recovery
had against the defendant, may sue on the obligation thus taken, as a
common law bond, and recover from the obligor (the intended bail)
the amotint recovered out of him.  Higgins v. Glass, 353.

Vide OrriciaL Boxp, 4.

BASTARDY.
Where a defendant in a bastardy proceeding is acquitted of the charge by
a Jury, upon an issue submitted to them, he iz not bound for the State's

cost. Adams v. Pate, 14,

BOUNDARY.

1. A marked line of another tract, which can be established by its memorials
when called for in a conveyance, must be run to, disregarding distance :
but where such memorials cannot be established and there is no suffi-
cient proof to establish it, the fact, that in the original survey, the sur~
veyor ran to a given point near the plantation fence of the tract named,
is no reason why course and distance shall be disregarded, and that
point again recognized. Gause v, Perkins, 222.°

2. Where the owners of adjacent tracts of land ran and staked off a line,
supposing it to be the true line between them, and had so considered it
for more than twenty years, but there was no actual possession of the
part included between this line and the true one, the original rights of
the parties are not thereby altered and the true line being afterwards
ascertained and fixed, the respective owners will hold according to it.
Carroway v. Chancey, 170,

BRIDGE.
Vide Fra~cmsz.

CLERK AND MASTER IN EQUITY.
Vide Orrrciar Boxps.

CERTIORARIL
1. Where by an Act of Assembly, Jury trials are abolished in the County

Courts of a particular County, ‘and an issue of devisavit vel non was
made up in such County Court, there being no provision in the Act for
removing the issues into the Superior Court : Held that the proper mode
would be by certiorari, but that a removal by consent of parties would
render the issuing of such a writ unnecessary. Thompson v. Floyd, 313.

CONSIDERATION.
Vide Co~tracT, 4.
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2. Held further, that an order of removal simply, is to be taken as aremoval
by consent. Ibid. :

3. The proceedings of inferior tribunals, which are subject to,revision in a
higher Court, must be of a judicial nature, and, it would seem, must be
such as are not merely discretionary. Commissioners of Raleigh v.
Kune, 288,

4. An order of a County Court, granting a license to retail spirituous liquors
is either an act, merely ministerial, or if judicial, discretionary in its
character, and therefore not the subject of review by appcal or certiorar:.
Tbid.

5. The Act of 1850, which makes it necessary for an applicant for a license
to retail within the City of Raleigh, to produce the written: permission
of the Commissioners, leaves it discretionary with the Court te grant,
or refuse a license, even though the applicant has produced the permis-
sion required.  Held, therefore, that the exercise of this power in such
a case, is not the subject of review by appeal or certiorart, . Ibid,

COPARTNERS.

Vide ParriTion.

CONSTITUTIONALITY OF AN ACT OF ASSEMBILY.
1. An act of Assembly giving to the Intendant of a Town the power of
trying assaults and batteries is unconstitutional and void. State v.
AMvss, 66.
2. It is not an unconstitutional excrcise of power in the Legislature, to make

it discretionary in a County Court to abolish Jury trials in sach Court.
Thompson v. Floyd, 313.

CONTRACT.

1. Where a party was to come within a few days with a note and surety
for the hire of a slave for the next year, and he postponed the per-
formance of this part of the undertaking, from some time in the last
week of December, to the 10th of Junuary, the owner was not bound
to keep the slave for him any longer, and was in no fault in then hiring
him to another person.  Warters v. Herring, 46.

2. A. agreed to deliver to B. a quantity of corn at his farm in another coun-
ty, B. sending for it; nothing was said as to the time or manner of
payment.  B. sent a vessel for the corn, but sent no money, nor did he
give the agent sent, any instruction as to the payment, or in any way
communicate with A. upon that subject; A. denied the contract and
refused to deliver the corn: IHeld that although A. denied the contraci,
still, in order to entitle B. to recover, he should have shown that he
was ready and able to perform his part of the contract, though, under
the circumstances, an actual production of the moncy was dispensesd
with.  Grandy v. McCleese, 142,

3. For every breach of the duties arising out of a contract, the law awards
some damages; and if none are proved, nominal damages should be
given by the verdiet of the jury. Bond v. Hilton, 149:
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3. Where one agreed with the owner of a slave that he would pay him
$100, if his slave should run away, provided- he ‘would remove the
hand-cuffs with which he was econfined, the hand-cuffs. being removesl
and the negro having run-away, it was Held that a suit could not he
sustained for the breach of this centract without a notice of the slave's
escape to the defendant.  Weatherly v. Miller, 166.

5. It was not necessary that a joint ewner of the slave, who was not pres-
ent when this contract was made should be a party to this suit. 7bid.

6. A promise “to pay for three slaves, ten dollars per month, until we fin-
ish our contracts on the Rail Road,” is an entire contract, and cannot
be recovered upon, unless the slaves were continued until the finishing
of the Rail Road contracts, White v. Brown, 403; 8 P Dula v.
Cowles, 454.

7. An agreement and compromise on a final settlement of an Administrator
with the next of kin, in which slave property is included, is good with-
out writing and without actual delivery of the slaves. ZLleeves v. Lid-
wards, 457.

CONTEMPT OF COURT.

A Justice of the Peace who grants an appeal to Court, from a judgment
which he has rendered, and takes the required security, but afterwards
defaces the appeal bond and fails to return the papers to the Court'to
which the appeal is taken, although guilty of a misdemeanor, it not liable
to be punished for a contemnpt of the Cowt.  Weaver v, Hamilton, 348,

COSTS.
1. Costs cannot be adjudged on a rule for a contempt, unless there be a
Jjudgment finding the defendant guilty of such contempt. Teaver v.
Hamilton.  343.

2. The maker of a promissory note, not for acsommodation, is not liable for
costs incurred by the payce in defending a suit brought against Lim by
an endorsee.  Duffulow v. DPipkin, 130,

3. On a plea in bar since the last continuance being found for the defendant,
oron its being admitted, the defendant isentitled to full costs.  Jilson
v. Pharr, 451,

COVENANT.

1. Where one of two administrators covenants that a certain slave “belongs
to him, and that the sole right of the said slave is in him as the admin-
istrator of A,” it is no breach of the covenant that the title of the slave
is in the two administrators. Cowles v. Rowland, 219.

2. A covenant for quiet enjoyment of land is broken, if the covenantee is
entered upon and dispossessed by one having superior title, though this
entry is not made under process. Parker v. Dunn, 203.

DAMAGES.
1. Where the sureties on the second bond of a clerk were erroneously sued and

"
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the money forced out of them, the judgment in that suit is no bar to the
action against the sureties who were actually liable; and where the
judgment had been assigned to the use of the sureties who had wrong-
tully paid, it will not be allowed to go in mitigation of damages.  White
v. Smith, 4.

2. A return of the funds after a misapplication could only be considered in
mitigation of damages, and to have that effect it should be shown
that the funds were specifically appropriated to the payment of those
entitled to them. Jbid.

3. Where an agreement was to do three things of different degrees of im-
portance and value, or pay twenty-five hundred dollars as stipulated
damages, and the breach assigned is the not doing one of the things
which was readily ascertainable in value, and was clearly less than the
sun specified as damages, the stipulation was held to be a penalty.
Thoroughgood v. Walker, 15.

4. The measure of damages in a case against a magistrate for taking insuf-
ficient surety, is the amount of the principal and compound interest on
the principal up to the time of the plaintiff’s arrival at full age, but
nothing can be allowed as damages for the interest accruing after that
event, Davis v. Lanier, 307.

. For every breach of a contract the law awards some damages. Jond v.
ITilton, 149.

DEBTOR REMOVAL OF.

Simply advising a debtor to run away, though the advice be given to de-
lay, &ec., is not equivalent to aiding and assisting, and will not sustain an
action. under the Statute against the fraudulent removing of debtors.
Wiley v. MeRee, 349.

[ ]

DEBTOR ESCAPE OF.
Vide Escarg, 3.

DFEED.

1. A reservation in a deed of “all the pine timber that will square one
foot” to the vendors, ¢ their heirs and assigns forever, with the privi-
lege of cutting and carrying away said timber at any time that may
be convenient to the vendors, their heirs and assigng,” only embraces
such timber as was of that size at the date of the conveyance, and not
such as attained to it afterwards.  Whitted v. Smith, 56.

2. A copy of the probate of a deed by the subscribing witness, also of the
order made by a County Court to appoint commissioners to take the
private examination of a feme covert, were inserted on the deed itself, as
also was the report of the commissioners, which were duly registered,
though no other commission issued to them, and no other report was
made to the Court: it was Held that this was a substantial compliance
with the act of Assembly, and that the deed was duly authenticated.
Hathaway v. Davenport, 152,
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8. Where it appears that there¢ are trees fit for making turpentine, which
are not fit for-tun timber, an exception of tun timber from a lease de-
dating the general purpose to be.for making turpentine, is not incon-
sistent with the granting part of the lease.  Grice v. Wright, 184.

4. A deed, made by husband and wife to one who dies previously to the
probate and privy exaniination of the wife, is good from the time of its
execution and delivery to the bargainee, provided, after the death, it
is duly acknowladged, and the privy examination of the wife taken,
and the deed registered. Hall v. Chang & Eng, 440.

DEMAND.
1f a nete be payable at a particular time and place, a demand at the time
and place neéd not he averred-or proven in an action by the holder against
the maker. A failure to make such demand can only be used in defense
if the money was ready at the time and place. Nichols v. Pool, 23.

DEPUTY.
Vide SaerirFr, 3.

DESTRUCTION OF RECORDS.

1. To supply the loss cf a deed under the Act of 1830, in relation to the
destruction of the records of Hertford county, proof that a deed had been
seen by several persons and copied by one of the witnesses, having in
it the names of several creeks, but in what connection was not remem-
bered, also calling for the lands of three individuals, but such proof not
establishing any course or distance, nor whether the deed had a seal or
whether the word heirs was in it, is not sufficient for the purpose in-
tended. Ward v. Hatley, S8.

2, The Act of 1830, concerning the burning of the Court House of Hertford
county, made applicable to the County of Montgomery by Act of
1844, only relates to such -deeds as were in existence at the time the
Court Houses of those counties were burnt.  Morrison v. Cook, 117.

DETINUE.
In order to sustain the action of detinue, even against a wrong-doer, the
plaintiff must show, not only a right of property, but a present right of
possession.  O'Neal v. Baker, 168,

DOWER.
The claim of the wife for dower is paramount to the rights of the husband
and, therefore, he cannot be.heard to impugn her title, .Pinner v. Pin-
ner, 398.

DYING DECLARATIONS,
Vide Evipence, 2, 15,

EIECTMENT.
1. The possession of one tract of land s no possession of another adjoining,
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the two being held by the same individual under different titles.
Morris v. Huyes, 93.

2. Making pole bridges over a ditch on the side of a public road for driving
cattle into a tract of swamp land, and the ranging of cattle on the same,
and occasionally cutting a few timber trees, is not such a possession as
will maintain the action of trespass. Ibid,

3. The rule adopted in our Courts, in the action of ejectment, that where
both plaintiff and defendant claim under the title of a prior grantee,
neither shall be allowed to digpute the title of such prior grantee, does
not forbid the defendant {from showing, that before the plaintiff had got
his conveyance, (which was a sheriff’s decd) such prior grantee had
conveyed to him, though without consideration, and that he had con-
veyed to a. third person for a full and valuable consideration, who had
1o notice of the rights of the plaintiff.  Newlin v. Osborne, 163.

4. Whert neither of-the proprietors of two interfering tracts of land, has
actual possession of the part common to both titles, the law adjudges
the right to him that has the elder.  Buker v. MeDonald, 244.

5. The commencement of an action of ejectment is the service of the de-
claration. If the plaintiff’s title is complete at that time, he may
recover.  Thompson v. Red, 412.

6. The defense that the lessor of the plaintiff has taken possession of the
premises sued for, must be pleaded in some form, or will not be noticed
by the Court. Ibid.

Vide Bouxpary, 1, 2; Taxzs, 1.

ENDORSER.

1. The act of 1827, Rev. Stat. ch. 13, sec. 10, makes an endorser liable to
the holder of a note in the same way that the maker is liable: and
when it is payable at a particular day and place, he is liable according
to the principles laid down in Nickols v. Pool, 2 Jones’ Rep. 23.
Johnson v. Hooker, 20.

2. Striking the name of the defendant out of the writ, does not in any man-
ner affect the cause of action against another defendant, nor prevent
the party whose name is stricken out from again being sued, Jbid.

3. The endorsement of a note in blank by one, before the payce endorses it,
is made regular by the endorsement of the payee, and the endorsement
may be filled up as to both endorsers on the trial in the Superior Couri,
even after an appeal from the County Court: the trial being de novo in
the Superior Court. Jbid.

Vide Costs, 2.

ESCAPE.

1. A Sheriff to whom a runaway has been delivered, but not under or Ly
virtue of the warrant of a Justice of the Peace, is not liable for the
escape of such runaway from the Jail of the county under the act of
Assembly, Rev. Stat. Chap. 111, Sec. 11, 12, 13.  Brock v. King, 302.

2. Whether if the Sheriff had received a slave ag a runaway, to be kept in
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the common Jail of the County, and the slave escaped, the Sheriff
would be liable at common law without reference to the Statute—
Quere.  Ibid.

3. It is not an escape in a sheriff to permit a debtor committed under a
ca. sa., to remain in prison with the -door of the prison open, unless
such debtor passes out.of the prison, Currie v. Worthy, 104.

Vide IxsoLvenrt.

ESTOPPEL.

Where there is a desaription of land in a petition-for sale for a.partition,
which does not embrace any particular lands, and a decree in a Court of
Equity for the sale of the lands “mentioned in the petition,” such deerec
is not sufficient to estop one of the parties claiming by a deed from the
ancestor; and a deed filed by the defendant in that suit, under an order
of the Court, (not in any way incorporated into that proceeding) will not
render the description or the deeree more certain. - Morrison v. Laughter,
354,

Vide Sugrrrr, 1.

EVIDENCE.

1. Where the action s for the deterition of a written instrument, it is not
necessary to give notice to the defendant to produce the paper on the
trial, previously to proving the contents of such paper, as the suit itself
is sufficient notice.  Giriffin v. Black, 1.

In an action for words spoken, charging the plaintiff with the murder of
an individual, what that individual said, though in extremis, and under
the full impression that he would not recover, is not evidence on the
plea of justification. Borfield v. Britt, 41.

. A witness who did not profess to be a chemist, nor to be able to give an
opinion on any branch of the science, but had only been employed for
a few weeks in a drug store, was keld not qualified to give his opinion
as an expert.  Ofey v. Hoyt, 70.

To permit such a witness to say he had seen writing extracted by the
use of chemicals from a pieee of paper which he held in his hand at
the trial before a jury, was ervor. Zbid.

1o

(]

>

TWhere it was admitted that the signature to a paper, offered as a bond,
was genuine, but contended, at the same time, that the body of the
note was a forgery, the onus was not thereby taken from the plaintift
and imposed on the defendant; but the former wis still bound to prove
the execution of the bond declared on. [Ibid.

Where notice was given to a prisoner in close custody, four days before
the trial, to produce a certain paper which was traced to his possession,
his residence being only four and a half miles distant when he received
the notice: Held that this was sufficient to authorise the admission of
secondary proof. State v. Hester, 83.

. The word “copy” generally pre-supposes an original, but not always. It

[

il

-7
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was error, therefore, to reject a deposition sfating a telegraphic-dispatch
that spolee of it as a “copy,” on the ground that an original was neces-
sarily implied, which was not produced, nor its absence accounted for.
Banks v. Richardson, 109.

8. Where an administrator of an cstate, in order to get possession of the
assets, makes a covenant with-one found in possession of a slave, that
the slave is his as administrator, in a suit en this covenant, the next of
kin of the intestate are not liable for any part of the costs, and are not,
on that account, disqualified to testify in his behalf; as they were m no
wise liable for breaches of his-personal covenant. Cowles v. Row-
land, 219,

9. The contents of a paper writing cannot he proved by parol, unless notice
has been given to the adverse party, who las it in possession, to pro-
duce it on trial.  Murchison v. McLend, 239.

This rule is not varied by the fact that the paper writing in question, is a
will which was proven and recorded according to law, but the record
destroyed by the burning of the comrt-house whére it was deposited.
Ibid. ’

10. Tpon the question of the bona fides of a deed, alleged to be in frand of
a contemplated marriage, what the lmshand, the grantor, said in favor of
the deed, even before the marriage, is not admissible: because the wife
claims by act of law paramount to the hushand. = Pianer v. DPinner,
308,

11. Evidence given before a jury, to contradict a witness, and which is only
competent for that purpose, ought not to be left to them by the Conrt
as tending to establish the mein allegations of the issue.  Ilenson v.
King, 385.

12. Tn a question of a fraudulent conveyance of a slave the plaintiff may
go into the particulars of a trade for land, and a modification of that
trade afterwards, in order to show that ie was a creditor.  Holmesly
v. Hogue, 391,

It i3 not competent for a creditor, in order to establish the frand in ques-
tion, to show that the debtor had made a fraudulent transfer of other
property to another person.  Jbid, )

13. It is not error for the judge to refuse to tell the jury, that the evidence of
a witness, who has made a mis-statement, must be rejected altogether.
State v. Noblett, 118. ‘

14. A fact, required to be proved by a record, can only be proved hy an ex-
emplified copy of the record itself; and no certificate by the derk of its
substance or effect will do.  Drake v. Merrill, 3G8. v .

15. Dying declarations must be restricted to the act of killing, and the cir-
cumstances immediately attending the act and forming a part of the res

. geste. Statev. Shelton, 360.

16. Evidence pertinent to the issue, though ever so slight, must be left to
the jury, State v. . Williams, 194.

17. The wife of one named as executor in a willis not a competent witness
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to prove the same, although her husband -has renounced and has made
arelease. Huie v. McConnell, 455,

18. The maxim falsum in uno falsum in omnibus, is, in a common law trial,
to be applied by a jury according to their own judgment, and is not a
rule of law in virtue of which the Judge may withdraw the evidence
from their consideration, or direet them to disregard it altogether.
State.v. J. 1. Williams, 257. '

Barrie, J., was of opinion that where the false oath is taken in the trial
then progressing; the judge has a right so to instruct them. 7 bid.

Vide Amexpment, 3, 12; Taxns, 2; WiLes, 3.

EXPERT.
Vide Evipexce, 3, 4.

EXECUTION.

‘Where a writ is issued against three, two of whom were in one county and
the third in another county, in which latter county the judgment is ren-
dered, Held that in the absence of special instructions, the clerk may issue
an execution to either county, Bunk v. Stafford, 98.

Vide Amenpment, 1; Orriciar Boxp, 3.

FALSUM IN UNO FALSUM IN OMNIBUS.
Vide Evipencg, 13, 18.

FEME COVERT.
Vide Dexp, 2, 4; Hurspaxp axp Wirg, 2.

FRAUDULENT CONVEYANCE. ,
‘Where an insolvent debtor transfers his effects to an infant, upon an agree-
ment, made bona fide, that the infant should pay certain debts contractéd
by them both, as a firm, without providing security for the performance
of such stipulation, snch transfer is frandulent in law and void .as against
creditors.  Mc Corkle v. Hammond, 444,

FRANCHISE.

A franchise, granted in 1766, to one and his heirs and assigns, to erect and
keep up a toll bridge over a stream, and forbidding the erection of any
other bridge or ferry within six miles, and imposing a penalty of fwenty
shillings for every passenger “set over” in violatioit of such act, is not
violated by a rail road company, (incorporated by a modern act,) who
carried passengers along their road, and as a part of the road, -over their
bridge, though the latter was within less than six miles of the other.

AcReev. Rail Road, 186.

Quere. Whether the owner of a toll bridge, who-claimsfor a penalty for “set-
ting over ” persons and property does not have to aver that he was dble
and ready to carry all persons; &c., offering themselves, with reasonable
promptness and safety ?  Ibhid,
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FREE NEGROES.
A notice to subject a free person of color to the penalty of $500, if he shall
not remove within twenty days, must be served personally. Leaving such
notice at the dwelling house, is not sufticient.  Stafe v. Jacobs, 52.

FORCIBLE TRESPASS.

1. In inquisitions 'under the statutes of forcible entry and detainer, it is a
general rule to award writs of re-restitution upon quashing the pro-
ceedings, and the courts, upon a motion for this purpose, will not suffer
the merits of the controversy to be examined into.  Watson v. Trus-
tees of Floral College, 211.

3. But this writ is not demandable ex rigore juris, and where the case itself
shows that its issuing would work manifest eppression and injustice, it
will be refused.

3. Where one who is not on fiiendly terms with the owner of a dwelling
house, comes there; armed with a gun, a vevolver and a knife, and im-
mediately after entering, usés violent and threatening language, (the
owner being present,) and on being forcibly cjected by an inmate of
the house, again comes to the outer door and forces it open, against the
owner, who is struggling to keep it closed, he is guilty of a forcible
trespass, although the owner may not have forbid him, in terms from
entering.  State v. Dordeaux, 241.

GRANT,
Vide PresuMeTIONS, 3.

GUARDIAN,

A rccord showing that “ A was appointed a Guardian to B upon entering
into bond with C and D at sureties” and that A only executed a bond, in
consequence of which A took charge of the ward’s cstate, is a sufficient
“committing of an orphan’s estate to the charge or guardianship” of a
person, to render the magistrates making such entry, liable for not taking
good and sufficient security upon the default of A, The entry in the above
case does not mean, that A was to be guardian if he gave B and C as
sureties, but that he was already appointed guardian and was to, or would
give the persons as sureties, who were tendered to the Court and accept-
ed. Davis v. Lanier;, 307.

One of the several Justices of the Peace who are on the bench when an ap-
pointment is made of a guardian without taking security, may be sued
alone under the Act of Assembly Rev. Stat. ch. 54, see. 2, Ibid.

HOMICIDE.
1. A mere grudge or malice, in its general sense, is not sufficient to bring a
case within the rale laid down in Mudison Johnson's case, 1 Ire. Rep.
'354; (veferring the motive to antecedent malice rather than an imme-
diate provocation:) to have that effect, there must be a particular and
definite intent o Will: as if the weapon, with which the party intends
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to kill is shown, or the time and place are fixed on, and the party goes to
the place at the time, for the purpose of meeting his adversary with an
inteny to kill him. These facts create a presumption of malice till
rebutted by the accused. ~State v. Johnson, 247.

2. But where A-bears malice against B, and they meet by accident, and
upon a quarrel, B assaults A with a grubbing hoe, and thereupon A
shoots B with a pistol, the rule of referring the motive to the previous
malice will not apply. Tbid

3. Where killing, which would have been manslaughter by reason of having
been done on legal provocation, is nevertheless insisted to be murder
beeause of the wnusual manner in which the killing was done, if there
be several aspects in which this unusual manner may be viewed as
qualifying the motive of the prisoner, some of them favorable and sone
unfavorable, it is crror in the Court to present to the jury only the view
unfavorable to the prisoner. State v. Gentry, 406.

4, 1tis not errror in the trial of a capital case, to permit witnesses, who
have been previously cxamined, to be recalled and re-examined after
the jury have retired to consider of their verdict.  State v. Noblett, 418.

Vide Jupce's Craree, 5.

HUSBAND AND WIFE.

1. For a trespass to the land of the wife before marriage, the wife is a proper
party with the husband.  Hair v, Melvin, 59.

2. The words in a will “to the only proper use and behoof of my daughter ™
do not secure to a fenme covert a separate estate o as to deprive the
husband of his marital rights.  Dason v. Holt, 323.

3. Wlere an cviction takes place during the coverture, the husband may
sue alone, or he may join Lis wife with him in the suit. Zalford v.
Tetherow, 393.

INDICTMENT.

1. An indictment for an affray which simply charges that defendants did
make an affray, without stating in what manner or by what acts, is
defective.  State v. Voody, 335.

2. Every material averment, nccessary to constitute a substantive offense,
must be charged in the indictment and proved ou the trial, by the State:

Therefore, where it is alleged in an indictment, that the defendant did
carry, convey and conceal a slave, without the consent in writing of the
owner of such slave, with the intent he should escape beyond the limits
of the State, it is iucinbent on the State to prove that such notice in
writing was not given.  State v. 1oodly, 276,

3. In a cliarge against a person of color for an assault with an intent to

commit a rape, it is not necessary in the bill of indictment, to allege
that the accused is a male, nor i it necessary to allége that the feale

assaulted was of the human species.  Stute v. Tom, 414.
4. An indictment charging that an assault was made with an “intention™
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to ravish, &c,, instead of intent,” is good under the Statute of 1811.
Ibid.

5. It is not a ground for arresting a judgment upon a conviction for murder
that the word blow is used throughout the, indictment for wound, there
being other words used in the same context, which show that a wound
was given, and what kind of a wound it was. The informality is cur-
ed by the Act of 1811, State v. Nobletl, 418.

Nasn, C. J., dissented from the Court, on the question of arresting the judg-
ment, believing that the substitution of blow, for wound, was a matter
of substance, not.cured by the Act of 1811. Ibid.

Vide Srarvte Laimrrartioxs, 1; ForoiBLe TrEspass, 3.

INFANT.
Vide FRAUDULENT CONVEYANCE.

INFANCY.

‘Where an infant, who was sued on a note given for two old slaves, after
he comes of age, proposes in writing, to give them back and pay half
of the note, and adds, “if they will not accept of the above offer I
will have to pay them I suppose, but I shall do so at my convenience,
asit will be nothing less than a free gift on my part,” it was Held that
this was no such new promise as would avoid the plea of infancy.
Dunlap v. Hales, 381,

INSOLVENT.

To render a Sheriff liable for the escape of an insolvent, surrendered in
open Court, it is necessary to show that such insolvent was committed
to the Sherift’s custody by an order of the Court. A mere prayer to
that effeet will not be sufficient. Siler v. McKee, 379.

Vide Arprar, 2, 3.

INTEREST.
1. Interest, being an incident to a bond, cannot be recovered in a separate
action for it alone after the principal of the bond has been paid. Aloore
v. Fuller, 205.
2. It is erroncous for a jury to give interest on damages in actions of tort.
Connelly v. McNeil, 51.

ISSUE.
Collateral evidence in a cause should not be allowed to be used to the
main issue, when not admissible for that purpose. Henson v. King, 385.

JUDGES' CHARGE.

1. It is no violation of the duty of a Judge to speak of things as facts
where they are treated as facts in the progress of the trial, and are not
questioned by either side.  State v. P. Williams, 194.

2. There is no error in a Judge refusing to state a conclusion of law upcn

a state of facts not established by the evidenee in the cause. State v.
Cain, 201.
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3. Circumstances that raise only a possibility or conjecture, ought not to be
left, alone, to a jury, as evidence of a fact which a party is required to
prove. Sutton v. Madre, 320.

4. Where a simple enumeration of cireumstances leads to an irresistible con-
clusion of fact, the Court cannot be considered as expressing an opin-
ion upon such, contrary to the Act of Assembly, in merely making
such enumeration, there being no peculiar significancy of voice or man-
ner in making it. - State v. Noblett, 418.

5. Where the unusual circumstance relied on ag varying the case from man-
slaughter to murder, was that the. prisoner put his knife open in his
pocket, and the Court left it to the jury to say whether he thus disposed
of his knife to use it again in the fight, he ought at the same time to
have submitted the enquiry whether he thus put away the knife in or-
der to draw on the fight, and afterwards to use it unfuirly by giving a
Jatal blow wnawares ; or whether, in fact, be had formed any definite
purpose as to the use of the knife at all?  State v. Glentry, 406.

JUDGMENT.
Vide Amevpyext, 1.

JURISDICTION.
1. An act of the General Assembly giving to the Intendant of Police of a
Town, the power of trying assaults and batteries, is unconstitutional
and void.  State v. Moss, 606,
. Where a Justice of the Peace has no jurisdiction of the subject matter,
his warrant is void and will not protect the officer who acts under it
nor the magistrate himself.  Cohoon v. Speed, 133. ‘
3. Although onc may waive a tort so as to be able to sue in assumpsit in
certain cases, yet no new jurisdiction can be acquired in such cases so
as to give a single magistrate the power of trying the case. Afann v.
KNendall, 162.

4, Where the plaintiff’ has an election to sue either in tort or contract, no
court can hold jurisdiction of the assumpsit but one which can give a
remedy on the tort itself; for the reason that the same questions of law

3]

arise in each. Ibid.
5. An action may be maintained in this State, though both plaintiff and de-
fendant are citizens of other States.  Afiller v. DBlack, 341.

6. YWhere a payment had been made on a note, which was originally for
more than $100, which reduced it below that sum, but which payment
was not entered on the note, nor known to the plaintiff when the suit
was brought, although the note was over-due when the assignment
was made, it was Held that the assignee could not be non-suited. Bean
v. Daxter, 356.

Vide, AMENDMENT.

. No consent of a citizen, can authorize himself to be taxed so that he may
receive a license to retail oftener than once a year, Held therefore that
a license, granted by a County Court of Wake, under a permission giv-

-1
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en by, and paid for, to a Board which had once exercised the power
and which was not in existence at the time of its session, is void, and
subjects the retailer to the penalty given by the charter. Commission-
ers v. Kane, 293.
Where a State’s warrant is void for the want of jurisdiction, trespass or tro-
ver, is the proper action and not case. Zachary v. Holden, 453.

JURY.

Where two of the jurors charged in a capital case left the rest™of the jury
for fifteen or twenty minutes, but did not speak to any one about the pri-
soner or his trial, nor hear any one speak of them, the Court below hav-
ing refused a new trial on the facts, Held that this Court will not award

a venire de novo for the same causes of exception. Stafe v. Hester, 83.

JURY TRIALS,
Vide, CONSTITUTIONALITY OF AN ACT OF ASSEMBLY.

JUSTICE OF THE PEACE,
Vide, Contenpt oF Count. GUARDIAN.

LARCENY.
1. The possession of stolen goods is a circumstance to be left to the jury in
estimating the guilt or innocence of the accused, and however slight it
may be, the court cannot disregard it.  State v. Williams, 194.
2, The act of 1852, concerning the stealing of slaves, is not a repeal of the
10th section of the 34 ch. Rev. Stat., on that subject. State v. Hester, 83.

LEGACY,
Vide, ADMINISTRATOR, 3, 5, 6.

LICENSE TO RETAIL,
Vide, Cerriorary, 4, 5; RETAILING

LIMITATIONS STAYTUTE OF.

1. The State, on a trial for & misdemeanor, upon a question under the stat-
ute of limitations, is not restricted to the time stated in the Indictment,
but is at liberty to go back two years previously to -the finding of the
bill.  State v. Newsom, 173.

2. Coverture is not a saving against the operation of the Statute of limita-
tions, unless the wife must be joined with the husband in order to
sustain the action. Where he may sue alone, or where he may join the
wife with him at his election, the Statute bars.  Halford v. Tetherow, 393.

3. Where the eviction takes place during the coverture, the husband may sue
alone, or may join his wife with him at his election; in such a case,
therefore, he is barred by the Statute, Ibad.

Vide ApMINISTRATOR, &c., 4.

MALICE.
YVide Hosmicips, 1.
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MANSLAUGHTER.
Vide Homzcrpg, 1, 2, 3.

MILL-DAMS.

1. A dam erected below a steam-mill, for the purpose of floating timber
to the mill and not for the purpose of driving the machinery of the
mill, by which water is ponded back upon the land of another, does
not come within the meaning of the Act requiring the proprietor of
land overflown, first to apply by petition to the County Court.

2. The penalty imposed on the owner of a mill for not keeping a bridge in
repair, only applies to such bridges as constitute part of the public road.
Hall v. Morrow, 465.

MONEY HAD AND RECEIVED.
Vide Action.

MURDER.
Vide Homicrpg, 1, 2, 3.

NONSUIT.
Vide JurispIcTION, 6.

NOTES, BILLS, &c.
Vide DEMaND.—ENDORSER, 1, 3.—INTEREST.

NOTICE TO PRODUCE PAPERS.
Vide Evipexcg, 1, 6, 9.

OFFICERS.

Persons who have been regarded as public officers for a greater part
of the time during which the office existed, and whose acts are
recognised by other public functionaries, must be taken to be officers
de facto, and their acts will be regarded as valid, unless declared otherwise
by some competent tribunal in & proceeding directly against them.
Burton v. Patton, 124,

ORIGINAL AND COPY.
Vide EVIDENCE, 7.

OFFICIAL BONDS.

1. Where a Clerk and Master took money belonging to his office and used
it in speculation, the sureties of the bond for the term then current, are
liable : notwithstanding the amount invested had been paid to him
by his co-partner in trade after the time covered by that bond had
elapsed, and a new bond had been given. White v. Smith et al, 4.

2. Where a Clerk and Master in Equity misapplies a.fund of which one is
entitled to the annual interest during his life, and his wife afterwards,
during her life, in case she survived :—Held, that the husband and wife
can recover on the official bond for the year current at the date of fhe
misapplication to the extent of the interest. Richardsen v. Smith, 8.



INDEX. 491

3. A defendant in an execution paid the money to the sheriff who had the
writ in. his hands; the sheriff failed to make return of the money or
process; a second execution issued upon whichi-the defendant therein
(the present relator) paid the money again: Held, that he could not
bring an action against the sheriff on his official bond for failing to
make the proper return; that remedy inured to the plaintiff on the
execution, and the relator’s remedy was to have the second execution
set aside on motion, or sue plaintiff in the execution for money had
and received as having been paid under a mistake. Brooks v. (ibbs,
326.

4. A sheriff is liable on his official bond for the non-payment of a judgment
obtained against him' on a sei. fu. to subject him as special bail, for not
having taken a bail bond from the defendantin a writ executed by
him. Hvans v. Blalock, 377.

Vide INSOLVENT.

ONUS PROBANDL
Vide Evipexc, 2, 5.

PARTITION.

1. Property held by copartners in a trading firm, is not the subject of suit
for partition under the Act of 1829. Nor will it become so by the
rights of the copartners passing into their hands. Such rights can
qnly be, with propriety, dealt with in a Court of Equity., Flanner v.
Moore, 120.

2, A dissolution of copartnership without a settlement of its affairs, does
not convert the members of the firm, or the purchasers of the partner-
ship effects under them, into tenants in common, so as to authorise a
proceeding under the Act of 1829, Ibid,

Vide PresumprioN, 1, 2.

PAYMENT.

If a debtor hands money to a third person, who promises to hand it to the
creditor, the right to the money does not vest in the creditor, so as to
make it his property, until he is netified of the transaction, and agrees to
adopt the act of the third person in receiving the money as his own act,
whereby the debt is extinguished.  Strayhorn v. Webb, 199.

PENALTY.
Vide Freg NEGRoES.

PER STIRPES, &e.

Where a declared general purpose of providing bountifully for one relative,
would be defeated, and a very striking inequality produded among others
standing in equal degree of relationship to the testator, by applying the
rule of construction to make the division per capita, the other rule of di-
viding per stirpes will be adopted. Bivens v. Phifer, 436.

PLEADING.
1. In a declaration for a deceit in the sale of a fishery, the price paid for the
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property, is not a material constituent of the cause of action, and need
not be proved as alleged. Petigjohn v. Williams, 33.

2. To establish a justification in slander, the same cogency of proof is not
necessary, as would be required if the plaintiff were on his trial upon a
criminal charge for the offense imputed to him in the words. Bar-
Jield v. Briti, 4.

3. An allegation in a sci. fa,, that the clerk failed to issue an execution to
one county when he had an option to issue to one of two counties,
will not justify an amersement under the Act of 1850. Bank of Cape
Fear v. Stafford, 98.

4. The plea of former judgment contains an averment that it is for the same
cause of action, and between the same parties: a2 judgment, therefore,
against one of several obligors, to a joint and several bond, is no bar to
an action against other obligors on the same bond, and not even in fa-
vor of the one against whom a former judgment was rendered, if he
join in a plea with those not formerly sued. Shuster v. Perkins, 217.

5. Upon a plea “since the last continuance,” pleaded in apt time, and found
to be true, the plaintiff, under the Statute of 1836, (Rev. Stat. chap. 31,
sec. 79,) must pay the whole costs of the suit. Wilson v. Pharr, 451.

6. The defense that the plaintiff has taken possession of the thing sued for
must be pleaded in some form, or it will not be noticed by the Court.
Thompson v. Red, 412.

POSSE COMITATUS.
YVide Sueriry, 2.

POSSESSION RIGHT OF.
Vide DerinvE.

POSSESSION ADVERSE.
Vide ADMINISTRATOR, &¢., 2.

PRACTICE.
Vide Arerar, 4; Enporser, 2, 3; Homciox, 4: Issoe; Jury.

PRESUMPTIONS.

1. If & debtor has had the means or ability to pay the debt sued for during
12 or 15 years before suit is brought, this is sufficient to meet the effect
of reputed insolvency, which was relied on to repel the presumption of
payment from the lapse of time, although he may not have been able
to pay his other debts during that time. Walker v. TWright, 155.

2. The law gives to the lapse of time an artificial and technical weight be-
yond that which it would naturally have, as a mere circumstance,
bearing upon the question of payment. Jbid.

8. From thirty years actual possession of land according to known metes
and boundaries, the law presumes, not only a grant, but every thing
else that is necessary to complete the title. Baker v. McDonald, 244.

Vide Roaps.
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READINESS TO PERFORM,
Vide CoxtracT, 2.

RECORD, (ori¢iNaL & copY,)
Vide Evinexce, 14.

REMAINDER.

1. A bequest of slaves to one for life, and at his death, to hds heirs law/ully
begotten by his body, and for the want of such heirs, to certain persons
designated, was held to be a good limitation n remainder, under the
Statute of 1827. Sanderlin v. Deford, T4.

2. A bequest of a contingent interest to children, without any reference to
their death during the pendency of the contingency, vests such an in-
terest as survives them on their dying before the determination of the
contingent event, and goes to their personal representative, Ibid.

REMOVAL OF DEBTORS.
Vide Destors,

REMOVAL OF SUITS.
Vide CErTIORAR], 1, 2.

RE-RESTITUTION.
Vide ForcisLE TREspass, 1, 2.

RETAILING.

1. An Act of Assembly, requiring a citizen of a town to get a permission
from the commissioners of the town to retail spirituous liquors, within
its limits, does not confer the right to retail; but the applicant must
also get a license to retail from the county court, and such court-license
will protect him though it runs beyond the time embraced in the per-
mission of the commissioners. Parsley v. Hulchins, 159.

2. Under the Charter of the city of Raleigh the power of the Commissioners
to grant permissions to apply to the County Court, for a license to re-
tail, and to collect a tax for such permission is to be exercised but once
& year by the set of Commissioners in office; and can be acted upon
only by a Court sitting within the same year. Commissioners of Ral-
eigh v. Kane, 293,

3. The sale of a quart of spiritnous liquor, under an agreement that the sel-
ler was to retain it in a separate vessel, and the buyer to have access
to it when he pleased, under which agreement the buyer dvank the
whole at various times, (there being no finding that it was an artifice to
evade the Statute) is not within the Act of Assembly. State v. Bell,
337.

Vide CerTIORARI, 4, 5.

RETAINER.
Vide Apmixistrator, &c., 1.
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ROADS.
The establishment of a road district or the assignment of hands to work on
a public road, can only be made by an order of the County Court, and no
acquiescencein the authority of an overseer by working under him upon
a road, can amount to a presumption that a district was laid off, or that
the citizen thus acquiescing had granted the power to another of com-
pelling him to work on the road. Tarkington v. McRea, 47.
RUNAWAY.

Vide Escarg, 1, 2.
SCI FA.

Vide PreApIng, 3.
SEARCH WARRANT.

A Justice of the Peace has no power to issue a warrant to search for a
runaway slave. Cohoon v. Speed, 133.

SETTLEMENT.

Where A. and B had come to a settlement, and agreed upon a particular
sum, which B was entitled to as a credit, which was accordingly entered
on a bond which A held against B, and afterwards upon a complaint by
A that the credit was too large, B said “go and alter it, and if you can
show me the mistake, it will all be right; and if not, the credit must be
put back or altered back.” Held in a suit brought on the bond, that it
was incumbent on A. to show on the trial that there was a mistake in the
settlement, or that he had, before that, shown such mistake to B. Rod-
gers v. Davenport, 138.

SHERIFF.

1. A sheriff by his return that he has levied upon the property of the defend-
ant in a fi. fu. is estopped to deny the truth of such return. Sutton v.
Allison, 339.

2. A sheriff can, and when necessary should summon the power of the coun-
iy to aid in the execution of final process. Ibid.

3. The mere appointment of a deputy on the nomination of the creditor,
does not discharge the sheriff from liability for the wrongful act of the
deputy, (as in failing to levy and sell under an execution) unless there
be collusion or a want of good faith in making the nomination. Mar-
tin v. Martin, 285.

Vide Bam. Bowxp, 1, 2;. OFrician Bownp, 4.

SLAYES, CARRYING, CONCEALING, &c.
Vide INproTMENT, 2.

SLANDER.

1. A master is not liable to an action of Slander for words spoken while
acting as counsel in behalf of his slave while he is on trial before a com-
petent tribunal, provided the words are material and pertinent to the
matter in question. Shelfer v. Gooding, 175.

Vide EvipExcE, 2.



INDEX. 495

2. Inan action for words spoken, charging the plaintiff with the commission
of a crime, it is not necessary for the plaintiff’ to aver or prove that he
was physically able to comemit the erime. Chambers v. White, 383.

STATES OF THE UNION.
Vide JurisprorioN, 5.

SUPREME COURT.
Vide APPEAL, 4.

TAXES.

1. Whether the minutes of a County Court, showing the return by a sheriff
of the list of lands to be sold for taxes due on the tax lists of a particu-
lar year, and that it was read in open Court, and that a copy was set
up in the court room, designating the tract ofland and the name of the
owner and the amount of tax unpaid, is not sufficient evidence to sus-
tain a sale for taxes, without producing the list itself— Quere. Huir v.
Melvin, 59.

2. But these minutes are proper evidence to be left to the jury on the ques-
tion of the existence of such list, especially after the proper search has
been proved, and its logs established. 7Ibid.

Vide, RETATLING, 2.

TENANTS IN COMMON.

One tenant in common cannot sue his fellow, unless there is an actual ouster
either proved or admitted by the pleading. Halford v, Tetherow, 393.

TIME LAID ON AN INDICTMENT.
Vide Starure LiMrraATions.

TIME, REASONABLE.
Vide CoxtracT, 1.

TRESPASS.

1. Where one not having title, drives the hands of another, who has no title,
off of land from where they are working, (except one who remains at
another place on the land to take care of the tools,) and the former con-
tinues at the spot where he had found the hands, and afterwards the
owner of the hands returns and finds the plaintiff still on the land where
he had been left, and makes his hands resume their work in defiance of
the remonstrances of the plaintiff, this is no such possession as will sus-
tain the plaintiff’s action of trespass. Morris v. Hayes, 93.

2. If A knows, or hag good reason to believe that B is about to shoot, or
kill the hogs of C, which are in B’s field, and A. permits his slave to go
with B in pursuit of the hogs, and the hogs are by B, with the aid .of
the slave, destroyed, A is liable in an action of trespass for such destruc-
tion. Mardree v. Sutton, 146.

3. Where College buildings, the title of which is in the Trustees, are partly
occupied for College purposes by the students and teachers of the Col-
lege, a Steward who occupies another part of these buildings, without
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showing a lease, must be considered as the mere servant of the propri-
etors and liable to be expelled by force. Watson v. McEachin, 207.

4, The possession of one of two tracts of land, held by different titles,
will not amount to possession of the other, although they adjoin and
are cultivated together. Aorris v. Hayes, 93.

Making pole bridges over a ditch, and driving cattle over theminto a
swamp, is not such a possession .as will sustain an action of trespass.
Toid.

Vide ForcisLe TrEsPass, 1, 2.

TROVER.

A levy and sale under an attachment will not authorise an action of trover,
simply because the attachment was sued out maliciously and without pro-
bable cause. Case is the proper action for the redress of an injury of that
kind. Rogers v. Pitman, 56.

USURY.

A promise to endorse a note held on a third person, which had been sold to
the promisee at less than the sum called for in its face, is .founded on an
usurious consideration, and, therefore, cannot be enforced. Ray v. Mc-
Millan, 227,

WILLS.

1. Construction of a Will depending on its pecuhdx phraseology. Long ve

Wiright, 140.

2. Where one construction can be put on word% in a will (in themselves
extremely vague and indefinite) which will give operation and effect to
the intention of the testator, that constructioh will be adopted, rather
than the whole purpose of the will should faill. ~ Winder v. Smith, 327.

3. Before a will can be received by our courts as having been established
before a tribunal in another State, it must appear by the record made
by such tribunal, that such will was judicially passed on by it. Drake
v. Merrill, 368.

. A devise of land, lying in this State by a citizen of another State can have
no validity or operation, unless it be proved by the oath of witnesses
before the proper court in this State, to have been properly executed
according to the faws of this State Jbid.

5. Where a father, in consideration of five shillings' and love and «ffection
for his daughter, makes a deed for land to her hushand, and the hus-
band, by his will, devises and bequeaths to his wife all the property to
which he became entitled by kis marriage with her, in lieu of her dower,
(there being 1o express disposition of the same in any other part of
such will) it was Held that such land was embraced in this devise. Ibid.

6. The wife of one named as Executor in a will is not a competent witness
to prove the same although her husband has renounced, and has made
arelease. Huie v. McConnell, 455.

WITNESS COMPETENCY OF.
Vide Evinencs, 8.
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