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CASES AT L.AW 

A R G U E D  A N D  D E T E R M I N E D  

IN THE 

SUPREMJ COURT OF NORTH CAROLINA, 
A T  R A L E I G H .  

DECEMBER TERM, 1853. 

STATE or. JkFfES AND DAVID MeINTIRE. 

where it appears from the record<.and the pardon itself, that the Governor 
was misinformed, and granted the pardon under the impression that there 
was a s&bsisting judgment, when, in fact, there was no judgment, thr 
pard06 is void. An appeal to the Supreme Court annuls the judgment, 
and if that Court decides in favor of the State, it is the duty of the Judge. 
presiding at  the next term, to pass sentence,-this is a new judgment 
unconnected with that appealed from. 

When upon the face of the pardon it appears that the Governor supposed 
tho defendant had beex fined as we1l.a~ imprisaed, and the imprison- 
ment is remitted, provided the fine be first paid, this mistake as to fact 
renders the pardon void. 

The Gqvernor may pardon a portion of the punishment, after it is fixed by 
judgment. Whether lie has power to pardon a portion of the supposed 
punishment (where it is diseret~onary) before it is fixed by judgment : 
Quero ? 

Though the pardoning power is general, d the punishment be at the dis- 
cretion of the presiding Judge, it is presumed that the pardoning power 
will only be exercised in estreme eases. 

[ST~TE V. BOSETT, 10 Ired. 336. HOIT V. ROPEIE, 6 Ired. Eq. 649,oited and 
qproved.] 

Yms ww anindictment for an ASSAULT AKD BATTERY, tried 
before SETTLE, Judge, st  the Fall Term, M53; of the New- 
Smover Superior Court. 



2 IN THE SUPREME COURT. 

State v. James and David McIntire. 

The defendants were convicted and sentenced to imprison- 
m a t ,  but no fine was imposed. An appeal to the Supreme 
Court was prayed and granted. The Supreme Court held 
there was error below, but in the interval, and before the de- 
cision in the Supreme Court, an application was made to the 
Governor, and a pardon granted, which is as follows : 

David S. Reid, Governor of the State of North Caro- 
lina, to all who shall see these presents, Greeting : 

(( Whereas, James McIntire and David M. Mclntire were, 
at  the Spring Term, 1853, of the Superior Court of New 
Hanover county, convicted on an indictment for an assault 
and battery on the body of one William E. Bunting, and 
James McIntire was sentenced to three months' imprisonment, 
and David M. McIntire to one manths' imprisonment, by said 
Court; and whereas, it has been made to appear to me, that 
the case presents afit subject for the exercise of executiveclem- 
ency : Now, therefore, in consideration of the premises, and for 
divers good causes to me thereunto moving, by virtue of the 
power and authority in me vested by the Constitution of this 
State, 1 do by these presents pardon the said Janzes McIntire 
and the said David M. Mcliztire, the ofince whereof they 
~tana? convicted, remitting so nzuclh of said judgnzent as ex- 
tends to imprisonntent, v~pon the express condition that they 
shall jmt pay the jines and all the costs incident to said 
judgment, upon the express stipulation and condition that 
this pardon shall not extend to any other offence of which 
eithei of them may have been guilty. 

('Given under my hand, and attested with the Great Seal 
of the State of North Carolina, Done at the Execu- 
tive Office, in the city of Raleigh, this, Rlay the 7th, 
A. D. 1853, and the 77th gear of om Independence. 

" DAVID S. REID. 
"By the Governor : 

&' SAM'L I?. ADAMS, Jr., Private Secretary." 
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State v .  James and David McIntire. 

The case having been sent back to the Superior Court, 
the Solicitor for the State prayed judgment upon the defen- 
dants, and moved that they be rined. The presiding Judgu 
was of opinion that he had no power to impose a fiue, but 
stated that he would impose a fine, if he had the power to 
do so, and thereupon discharged the defendants upon the 
payment of costs, from which judgment the Solicitor for the 
State appealed. 

Attorney General, for the State. 
Persolrz, for the defendants. 

PEARSON, J. His Honor was of opinion, that, by reason of 
the p&rdon, he had no power to impose a fine. We do not 
concur, and are of opinion that the pardon was inoperative. 
His Honor should have proceeded to judgment, and had 
power to imprison as well as fine, one qr both at  his discrc- 
tion, the pardon to the contrary notw :'* itanding. 

The pardon recites the conviction and sentence of im- 
prisonment, and then proceeds to "pardon the offence of' 
which they stand convicted, remitting so much of said judg- 
,merit as extends to imprisonment, upon the express condition 
that they shali jimt pay the $fines and costs incident to said 

s judynze~~t,'' &c. 
This is not a pardon of the offence, but of a portion of the 

punishment imposed by the judgment, for the general ~ 0 i . d ~  
first used are qudified, a'ld the intention is declared to be 
only to remit t>.c imp~isonment, on condition that the fine 
;tnd costs are paid. 

" The king pardoneth a felony vhereof A. stands attain- 
ted, and in truth he is not attainted ; this is exyr~ssio fal8i. 
and maketh the pardon void." 3 Coke's Institutes, 238. 

a I f  a man be attaintcd of felony by judgment, and after- 
wards the king pardoneth generally the felony, it is nough 
worth, and the reason thereof is not because by the attain- 
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der the felony is extinct, but because the king isnot  tkuly 
informed (as he ought to be) of the true s tah  of tifie case ; 
for peradventure, if he had been informed of hhe truth, and 
of all the proceedings, he would not have pardoned." 6 
Rep. 63,a 

"It seems to be laid down as a general rule' in many 
books, that  whenever it may be reawnably intended, that 
the king, when he granted a pardon, was not fully apprised, 
both of the heinousness of the crime, and also how far the 
party stands oonvicted thereof upon record, the pardon is 
void, as being gained by imposition upon the king. And 
this is very agreeable to the reason of the law, which seems 
to have entrusted the king with this high prerogative, upon 
a special confidence that he will spare those only whose case; 
could it have been foreseen, the law itself may be presumed 
villing to have excepted out of its general rules, wliich the 
wit of man cannot possibly. make so perfect as to suit every 
pnrticular case." Hawkins, b 2, ch. 37, sec. 8. 

I t  is s general rule that, whenever it may reasonably 
be presumed the king is deceived, the pardon is void ; there- 
fore, any suppression of truth,.or. suggestion of falsehood, in 
a charter of pardon, will vitiate the whole, for the king was 
misinformed." 4 Black. Corn, 398.. 

Wc think it may reasonably be intcnded that the Gover- 
nor mas not fully informed of the proceedings in the case,of 
these defendants. We can look only at the record, of which 
tl copy of thc pardon is a part, and, can take notice of noth- 
ing alizindc. 

Therc are three grounds, either of which is sufficient tcj 
vitiate the pardon : 1st. The judgment is referred ta in the 
pardon as subsisting, vhereas, in fact, it m s  annulled by an 
appeal to the Supreme Court, and if &at Court should de- 
cide there was error, and direct a venire & novo, the c ~ m i c -  
tion also would be annulled, and the defendants stand as if 
there bad been no trial. If it should decide thera was-no 
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crror, the Judge presiding a t  the next term of the Superior 
Court would proceed to give judgment, a n d  impose fines or 
imprisonment, or both, in his discretion. This would be s 
ltezo judgment, and have no connection with the judgnent 
that had been annulled by the appeal: tllis is settled. 
STATE v. JIANUEL, 4 Der. and Bat. 38. Indcccl, the Statute 
upon this subject sets forth the law as plainly as words can 
i -q ress i t  : " Ir, criminalcases, the decisions of the Supre~xc 
Court shall be certified to the Superior Court, from ~ h i c h  
thc case was transmitted to the Supreme Court, which saitl 
Superior Court shall proceed to judgment and sentcncc, 
r~greeably to tlre decision of the Supreme Court and the 
h ~ ~ s  of the State." Rev. Stat. chap. 33, sec. G.  As the 
Governor, a t  the time he executed thc chartw of pardon, 
acted upon the supposition that there was a judgment, it 
may .re:~sonaibly be presumed that he was led into crror by 
the s~ppression of the fact that the defendants had appealed. 

I f  i t  be said, that  the defendants mere ignomnt of the 
effect of the appeal, the reply is-no man shall be heard to 
ray that he is ignorant of the law: this is settled. Co:rrts 
are colnpellccl to act upon this ride, as wcll in criminal as ~ J I  

civil matters. I t  lies a t  the foundation of the adminixtrn- 
tion of justice. There is no telling to what extent. if acl- 
missible, the plea of ignorance would 1-jc carried, or thc 
clegree of embarrassment that would be introduced into 
cvcry trial, by conflicting e d c n c e  upon c question of' 
ignorance. STATE v. ROPETT, 10 Ired. 336. IIOIT v. ROPI.:R, 
ti Ired. Eq. 6-19. 

I f  i t  be suggested, that  the fact of the appeal mas immu- 
tcrial, so far as the action of the Govcrnor was concerned, 
and mould not have influenced him in the premises, the re;.ly 
is, without undertaking to say how far i t  would have had n;l 
influence on him, it is sufficient to say, i t  was well calculated 
+,e influence him to some extent. Every intendment is made 
against a party who is guilty of a suppression of a fact. 
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Had the Governor been put in possession of the fact, that  
there mas an  appeal, and consequently that  there was no 
judgment, i t  is a reasonable prcsurnption that he would 
either have taken the responsibility of gan t ing  an absolute 
pardon of the offencc, as he had a clear right to do, cither 
before or aftcr judgment, or ths t  he would h a m  dcferretl 
his action until tlie Suprr mc Conrt cliuposcd of thc qucbtion, 
;.?XI he $!:odd bc certiElec1 of thc scntcncc that the Judgi. 
presiding at  the next torn1 of the Superiw Conrt had fclt it 
;o bc his duty to pronounce. T l~ i i  latter course would have 
i.ccommcncl.eJ itself by t l ~ c  concidcration, that, if the Suprcmc 
('o~wt cii:x::tcc! a %anire dc novc,, tlic defendant might be ac- 
quitted, oi., if there was no error, tlie Judgc, who imposed 
the sentence, might not imprison tho defcntlants, and so fhe 
pardon ;roul~l be anncccssa?.y ; or, nt all events, if the second 
.Jldgc should al-o tliil k i t  to bc his duty, under dl the cir- 
cn;n\tanccs, to ii:q~-iqon the defendants, he would have the* 
I)c11(4t of that t~ciditioual fact, in i~ id  of the cscrcisc of his 
I )\rn tli~.crction. 

. h t l  it is an unrcilsonahle prcsmnption, tha6 hc would, 
i ~ ~ s t c n d  of p~u~,uIng onc of tlic two courhcs above indicated, 
11a~ c i~ttcluptctl to do a Aing ill $uturo by a present act, ant1 
t o  remit :it that time, 1.y his cliartcr of pardon, a part of a 
j ~ l g m c n t  uhicll xas  not tlien in es.se, which might never 
11nrc an cxi>tcncc, 2nd the cxistcnce of which mould depend 
n p n  ccrtuh contingent c w i i t ~ ,  w l l i~h  he  had no right to 
:iltticipntc. 

'I'1.c Go\-crrior mny pardon an offcnco after it is committed, 
I ~ l t  i t  does not follow that hc hits power to do SO beforeit is 
vo~iimittcd : otlier consitlcrations arc thcn involved ; e. g it 
I\ unid bc in cff'cct a licensc to commit crime. So the Gover- 
,lor nm~'pnrdon s portion of the punishment after i t  iw fixed 
hy judgment, upon thc ground that  he has power to pardon 
the whole-the greater includes the less; but it does IIO~ 

fr,IIon- thnt lic has pover to pardon a portion of the supposed 
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punishment, when it is discretionary, before it is $xed by 
,judgment, for other considerations are then involved ; e. g. 
it would interfere with the due administration of the law, 
and be in effect a rod held over the Judge, by giving him to 
know what the Governor thought his judgment ought to 
be, or a solicitation to deal favorably by the defendants ;" 
this the Queen of England cannot rightfully do, and yet she 
may rightfully pardon the offence entirely, and the charter 
of pardon is a bar to all further proceedings. The pardon- 
ing power, confcrred by our constitution, is derived from the 
laws of England. 

We are not at  liberty to decide at  this time whether the 
Governor has such a, power, because it has not been exerci- 
sed or claimed in this case. I t  is snfficient for our purpose, 
to say, that the poxcr is questionable, and, if so, fairness rc- 
quircd that tho fact n f  there being no judgnent should have 
been disclosed when the pardon was applied for ; and it is 
the extreme of unfairness to obtain a pardon upon the SUP- 

position that there iu a judgment, and ma1;e use of it after- 
wards, w11en the judgment is about to be rendered. I f  it 
had no other effect, it was calculated to influence the discre- 
tion of the Judge, or to embarrass him, by letting hiin know 
what the Governor thought of the matter. I n  the language 
of my Lord COPE, " peradventure, if he had been informed 
of the truth and of a1; the proceedings, he ~vould not have 
pardoned." 

2nd. As appears by thc transcript sent to  this Court, the 
appeal was taken for the mere purpose of delay, no bill of 
exceptions being sent, and there being no n~otion in arrest. 
If this fact had been ~nade bnown t q  the Governor, it was 
well calculated to influence the exercise of his discretion. 
The appeal mas in fzct taken merely to get time to apply 
for the pardon : this mas a perwrsion of the right of appeal, 
to a purpose entirely different from that for which it was 
conferred, and it cannot be supposed that the Governor 
mould give countenance to an attempt to obtain an object; by 
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indirection : the inference is, that he believed the defendants 
were in jail, and the intent of the pardon was to remit the 
residue of the imprisonment. The pardon sets out that the 
judgment was subsisting; it follows that the Governor was 
not apprised of the appeal, and of course he did not know 
it was taken for delay. 

If it be said the defendants wished to avoid the disgrace 
of going to jail, and as the law had provihed no mode, by 
which they could be allowed time to apply for the pardon, 
they were compelled to adopt the contrivance of taking an 
~tppeal, as a dernier resort, and are, therefore, excusable, 
the law permits the presiding Judge to postpone the time 
for carrying the sentence into execution, in order t o  give 
time to apply for a pardon, whenever, in his opinion, there 
are circumstances favorable to the defendants. 4 Black. 
Com. 392. 

But, it is suggested, this pro~ision is of no avail in cases 
like the present, where the 'punishment is left to the discre- 
tion of the Jndge ; for, if he thinks there are favorable cir- 
cumstances, he will himself take them into consideration, 
and impose a punishment so mild, as to make a pardon un- 
necessary. This is true; but the fact that the law has 
made no provision for allowing time to apply for a pardon 
in such cases, together 6 t h  the consideration that they do 
not fall within the principle stated by HAWKINS, in the pas- 
sage citcd above, as being the basis of the pardoning power, 
and the seeming inconsistency of alloming a discretion con- 
fided to the presiding Judge, who hears the whole case upon 
*worn testimony, to be reviewed by the discretion of the 
Governor, who acts upon ex parte statement, tends to 
show that it was contemplated that the poxer would be 
exercised sparingly, and only in extreme cases ; for instance, 
if new matter should occur after the judgment. 

We do not mean to be understood as intimating an opinion, 
that the Executive has not a general power to pardon ; but, 
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when he is called upon to abate, not the rigor of a punisli- 
nlent fixed by law upon general rules, but the rigor of a hip11 
Judicial ~fficer, on the ground that  h e  has not sufficiently 
tempered his discletion ~ ~ i t h  nlexy,  it i p  of the utmost 
importance that all of fae facts sb.~uld be f-dly discloied. 

3rd. The pardon sas  "&' an  on lition that the defendants 
4iould first pay the fines and ail wets incident to said juclg- 
merit ;" i t  is apparent, tha-t the Gove-.GOY vas  under the belief 
that a fine had been imposed upon c-ch of the defendants. 
B y  accepting the pavcion with this coli iition on its face, thcy 
are fisetl with notlce that  the Governor TTas misinformed, 
and could not in fairmess avail thertiserlves af ,an error into 
which he had fallen. I n  reference to thie, tliere is another 
view. Here was a c ~ i d i t i o n  preceder,,. -I k h  it was impoc- 
4ble $or the defendantb to perform, I ccame there was no 
fine to be paid, and it is conmon learnirs *, that, in such caw-., 
the deed never takes \effect, and is void. " I f  the condition 
precedent be impossible, no estate or interest sliall glww 
thereupon." Co. Litt. b 3, ch. 5, sec. S.34. 

r i  J he Governor, as appears 1:pon the face of the pardon, 
snpposed the defendants had w c h  been fined, as well ah 

imprisoned, and intended to remit h e  imp-isonment, provided 
they in thc first place paid the , ; n q  ac yet such use has 
been made of the pardon ~s to enable t; am to cscape both 
6ne and imprisonment. Every one will ss y this is not right ! 
and the fact that tlic law declares a parJon, obtained under 
such circumstanc~-. to be void, is one among the m m y  
instances slioniag till: truth of the maxim, " the common 1av 
is the perfection of reason." 

This opinion will be certified, to the end that the Superior 
Court may proceed to judgment and sentence, agreet~blv to 
this opinion and the laws of the State. 
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Buie u. Shipman. 

DATTID N. BUIE as. WILLIAM SIIIPMXK. 

Whcre it is admitted. that to bind a defendant, a n  cspzess promise must Li. 
provod : it is not ncccssary to prove a promise i11 so many words, but ir 
may be left to a jury, from u ~ n d s  prcviouely used, whctizcr the deibiidai~! 
lxd not given authority to others to aacnrne for him. 

Tms is an action ~f AS~U,\IPSIT, conmlenced by warrant 
before a Justice of the Peace, and by suecessivc appeals 
came before the Supcrior Court of Elade:~ County, Fall 
Tcriiz, 1833, SETTLE, J ~ d g e ,  presiding. TLe plaintiff declared 
upon all the conats in assumpsit, and spccial!y. Plea, noi: 
nesuicpsit. 

DUNCAN I<EI,LY, a nitncss for the plaintiff, tc~iiiied tha 
t!lc plaintiff a i d  defendant, together ~ ~ i t h  John 6. Clark 
Eliqha Yearce and li;Lns~ilr", had cmplogcd one John E .  
31cE~\-cn to teach a reading ~cliooi a t  the Bro~t-n liars! 
ScLool Rouse, in Eladen c c ~ l m t ~ ,  and that tlicy m r c  to pay 
bitid tezcher tliree h l l z r s  per ceholar and board him, for :, 
sixty clay's school : T h t ,  on the day of the comnlencement 
of saitl school, all of said employers and the teacher asscm- 
bled a t  the school house to determine upon the place at 
which the teacher w s  to Ijoard. Thc defendant wished the 
teacher to board part of the time a i th  him : the teacher 
insisted that 11e should board all of the time with the p!ain- 
tiff, on account of his proximity to the school l~ouse. After 
coiisiderable tliscu~sion, the defendant started oE, saying, 
'' Well, money is an object mith me; I had rather Mr. 
McEmen ~vould board my part out vith me, for a t  the end 
of the sclmol tl>.it much rrould be paid, but do as you please 
xbout.it ; I must go." After the defendant left, tl i. teacher, 
the plaintiff, John B. Clark and the witness agreed that the 
teacher should board ail the time with the plaintifl, and that 
the einployers shouId pay the plaintiff for the board of the 
teacher, in proportion to the n~unber of scholars each should 
s e ~ d  to the school. 
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JOHN B. CLARK testified to the same facts. 
JOHN S. MCEWEN testified to the same, with the addition, 

that he taught the school according to the contract; that he 
hoarded all the time with the plaintiff; that the defendant 
sent his children to the school, and had paid the tuition 
therefor ; that the defendant's portion of the board to be 
paid was one 3ollay and sixq-eight cents ; and that all the  
empioyers, exccrit the dcfendant, had respectively paid tlic 
plaintiff. 

It was admitted by tlic counsel on both sides, that tlicre 
m ~ s t  be an express promiae on the part of the dcfendant to 
make him liable. Tlie defendiznt's counscl insistcd that thcre 
a s s  no evidence tending to show an express promise. 

His hoilor, Judge SETTLE, jnstructctl the jnry that there. 
was evidence nliicli they might consider in the inquiry 
nhether the defendant had p r o m i ~ d  to pay a rateable pro- 
portion of  the teilcher's board. 

The jury f ~ u ~ d  fm tlic plaintiff, and a rule for a vcniw 
de m w o  having bccn dischargctl, judgment was rcndered for 
?.he plrtintiff, and the defendtl.nt appcalec!, 

XeDzcgnld, for plaintif. 
lieid, for defendant. 

XAEIJ, C. J. There is no control-ersy between these parties 
as to the lamgol-erning the action. I t  is admitted by the plain- 
tiff, that to entitle him to a rccorelay, he must &OW the 
existence of an c x p w  promise on the part of the defendant 
to pay to him his ratcable proportion of the board of the 
teacher ; and in thc argument here, the dcfencc is put upon 
the ground that tllere n-as no evidence of any such promisc, 
and that the jury ought to  have been so instructed. It is 
entirely an error for tho Court to submit to a jury the find- 
ing of a fact upon which no evidence has been given: it is 
doing a great injustice to the parties as w l l  as to the jury. 
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Their duty is to find the controverted fact upon the evidmce 
wbmitted to them. If  there be no cvidcnce, i t  is the duty 
of the court so to instruct them ; bnt, if rthcrc be any evi- 
clence, the Court has no right to take the ensc fi*oin thc jury, 
hut is bound to submit it to them, wit11 such instructions as 
it may require. 

No complaint is made, that, in thc charge, an error is 
cwnmitted, and our inquiry is confined to the ohjectior! 
presml here, and. appearing, as is alleged, upon the case. 

The yhintiff and defendant, with others, had engaged the 
qcrvices :of John S. M c E ~ x n  to teach a school in the neigh- 
l)orltood, giving him so much a scholar and boarding him, 
\Then met together, to fix vllcrc he wa.; to board, the teacher 
insisted upon boarding with the plaintiR, as his house was 
near the ~ c h o o l  hoasc. After some discussim, 'thc defendant 
*tartod df, obser.\-ing, .' \Ve!l, mvncy i ,  an ol~ject with me ; I 
\ \odd  ?*atlwr Mr. McEwcn diodil board lny part O L I ~  with 
me, for at the end d t lx  school that much would be paid, 
b u t  d o  ns you ylecrse abmt  it ; 1 n u , t  go." 

When tile terms of a contr~tet a w  clear and explicit, itr 
c~position is a matter of law; xhen they are ambiguous and 
lurccrtain, and depeud upon the mcaliing and intention, to 
I)c gathered from the terms u d ,  i t  is e matter 4 fact for 
iIlc jury. To m&e a cantract an express one, it is not 
necessary 'for the to bc'bounil, to 41a~-c direct coin~nuni- 
vation with the other party ; he may become so hound by an 
agent, for thc act (of the agent will establish thc privity 
~equircd in law between the contrading pal-ties. M a t ,  
then, did the clefcndant mean in his concluding remarks, 
vi as a necessary inquiry by thc jury, and the words them- 
nelves, together wit11 those nhich precccled them, constituted 
tlne evidence from -dlich the conclusion was to be drawn. 

His Hmor, ~ h o  tried the cause below, left the question 
to the  jury, telling them the plaintiff must prove an express 
agreement on the part of the defendant ; otherwise, he could 
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not recover ; and that they mould consider all the circum- 
stances, and if from them they were satisfied that ttie 
defendant gave his assent to the agreepnt  made by the 
teacliea and tho other employers, an& tha defendaat had 
agreed to pay the plaintiff the amount claimed, then the 
plaintiff could recover ; im other words, that such agreement 
amounted to an express one. No question mas made but 
that the plaintiff had paid to McEwen, the teacher, the 
mo& due from the defendant.. We are of opinion there 
was evidence to go to the jury of an express promise, and 
that the charge of the Court mas free from error. 

Judgment affirmed.. 

DUNCAN I\IcCORMICK us. CIIRISTOPHEli MONROE. 

W~ICTC there is a11 esccption in a grant, tho onus of proof 11cs upon thc 
party who wonlcl takc advantage of that csccpt~on. 

I'n trespass q. c. f., the plaintiff, not in a c t d  possess~on,must rely upon 111. 

TITLE. 

A grant obtained by fraud is voiditblc, when the lnnd is the subject of entry : 
when not tllc subjwt of cntry, it is void. 

(W.W~II v. RICHIRDSON, 8 Ired. 4'70, cited and npprovact.) 

THIS is a11 action of TRESPASS, QUARX CLAUSLX FREGIT, 

tried before his IIonor, Judge SETTLE, at the Fall Term, 
1853, of Cumberland Superior Court. Plea : general issue. 

The plaintiff declared upon a grant from the State, n-hicl~ 
includes the loczts i ~ b  quo-the grant contained the following 
emeption : ".Including two hundred and fifty acres previously 
giwted, whioh is excepted in this grant." I t  was admitted 
&at the plaintiff was not in actual possession. The defen- 
dant's counsel requested his Honor to charge that the plain- 



14 IN  THE SUPREME COURT. 

-- 

McCormick u. Monroe. 
-- -- 

tiff must prove that the locus i9z quo vas within the grant, 
and without the exception: His Honor reserved the point ; 
and  on a verdict being found for the plaintiii', directed a 
non-suit to be entered, from which the plaintiff appealed. 

Baid, Banks  a d  Kelly, for the plaintiff. 
7V. TTiwlow, for the defendant. 

??ASH, C. J. I t  m s  well observed by the plaintiff's eoun- 
sel, that, unless the Court was disposed to over-rule iheir 
decision in thc case of WAUCII v. RICIIARDSO?\T, 8th Ired. 
470, there nlust be a, venire de ~ o v o  in this case. We con- 
cur with hiin. The only diffcrcnce between the t ~ o  cases, 
is in the naturc of the actions, that of Wnngh being an nc- 
tion of cjectincnt, and this trespass qzcaw clnus~on friyif, 
-the principles go~rcrning the tx-o cases being in some 
respects the same. 

I n  ejectment, the lessor of thc  plaintiff mnst show a legal 
title to the premiscs in dispute. In  trespass, the plaintiff, 
not in actnnl possession, mnst do tllc same ; and nhat mill 
prove a sufficient title in the former, cscept in the case of 
possession under the act of '77, mill prove u good title in tile 
latter. Berc it is admitted that tlic plk~intiff is not in tlic 
actual possession of any part of the land covered by the 
grant nnclcr which he clai~ns, and must rely, thewfore, upon 
his title. If he has sl~own a, leg11 title to the 1:ud in clis- 
pute, that title draws to it tllc ~~o~ecsaion, there being no 
adverse possession. I11 Wi~ugll's case, the grant to Kay, 
undcr vhich tile lessor of the plaintiff clnimcd, anbraced 
within its l ~ ~ n r k s  and bound:iries eight t l~o~l~:md,  six 11undrcd 
and ninety-ninc acres,--being n wrplus of f re tllonsand, six 
hundred and ninety-ninc acres n~orc than w s  app:~xntly 
intended to be granted. Aftcr describing the land, tlie grant 
contains these words, "inclnding within its bounds 5,609 
acres of land, which is excepted in thia grant." It was 
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there insisted that the exception was inoperative, being 
-vague and uncertain, in not specifying any particular portion 
as constituting the quantityreserved, and for that reason 
could not restrain the general terms of the grant of the land, 
according to the description in the patent. 

The grant to McCormiclr, in this case, is for five hundred 
;bcres, under specified metes and boundaries, after which fol- 
lows these words, "Inclnding two hundred and fifty actre:, 
previously granted," which is excepted in this grant." This 
exception is liable to the same objection as that contained 
in the grant to Kay, as being vague and uncertain, with the 
qualification that, in the patent, it is said to be of land 
previously granted. But there is nothing in the grant to 
rhow to whom the land had been previously granted, nor in 
what part of the land within the boundaries it was located. 
lt cannot, therefore, so far as this case is concorned, be per- 
mitted to restrain the general terms of thc grant, in which it 
is contained, a rd  that, for the purposes of this action, the 
plaintiff has sw-;rn a legal title to all the land within the 
lines of his grant, and is cntitled to maintain his action. 

I t  was furthcr urged in this case, that it was incumbent 
on the plaintiff to shom that the place on which the alleged 
trespass was connnitted, m s  rrithin the boundaries of his 
grant, and ~ i t h o u t  the boundaries of the 250 acrcs previously 
granted. Wc do ~zot concur in the position. The plaintiff 
having shown a sufficient lcgal titlc to the whole of the land, 
within the boundaries of his grant, the possession was drawn 
to it by operntion of law, and a trzspass being committcdon 
;my portion of it, smt,zins this action. 

But again : the plainti%, lmving shown a suEcient legal 
title to the whole of the land covcrcd by his grant, if there 
be a valid title to any portion of it in another person, it wa3 
the duty of the defendant to shom it. The grant referred 
to in the exception may be a good and valid one for aught 
that appears to u? : with that question we have at present 
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nothing to do. The defendant here is a mere tort;f~asor, 
and must answer for his trespass, unless, in a future trial, he 
can show ss previous grant tr3 himsdf, or to some third per- 
son, for the part of the land upon which the trespass was 
committed,-upon the principle " id eertum est quod certunr 
red& potest," xherebg the vagueness of the exception will 
be cured. 

There is error in the jntdgruent below, and there must be 
judgment for the plaintiff. 

PEAESOX, J. It is dccided that an exception of " 5699 " 
acres, included within the bounds "of a grant for a large 
tract of land, which is described by metes and bounds, is 
void, for vagueness and uncertainty." WAUGII v. R I C I L ~ D -  
SOX, 8 Ired. 470. That case differs f ~ o m  the case now 
under consideration, in this : here the exceptior. is " tw, 
hundred and fifty acres, previously granted." This moul,l 
point to the means by R hich the description in the exceptio~t 
may be made sufficiently certain to avoidt the objection of 
vagueness, by aid of the maxim " id ce~tzcm est p o d  certzuu 
w d d i  potcst." I t  may be done by proving that a part of 
tlie 500 acres, included) in the plaintiff's grant, had heon 
previously granted, and whah part ; and if such part covers 
the loczu i ? ~  quo, the defendant is not guilty of the t r c ~ p i  s ~ .  

So, the o ~ d y  question is, upon  who^ does the onus lic : 

Clearly, upon the def8nlent : he relies upon the cxccy,tio~~ : 

it must fall, unless it is supported by proof of these facts ; 
he must, therefore, furnish tlie proof vhich is required, to 
bring i t  within the operation of the maxim. This is but an  
instance of die familiar rulc that tlie r?ffirmativo must Lc 
proved. 

" An esception is evcr a part of the thing granted." Co. 
Litt. 47 a. The plaintiff's grant covered the whole ; a part 
m s  excepted. What part ? The defendant says itincluded 
the loczts in puo. The pIaintiff says it does not.. The de- 



DECEMBER TERM, 1853. 17 

McCormick v. Monroe. 

fendant, of course, must prove the affirmative. " One makes 
title under a lease of a mannor, except the tenements late 
argients, he need not aver that the 100 acres of pasture 
(the locus in  quo) was not parcel of the exception." FUL- 
MENTON V. STEWART, 1 PIOW. 103. 

One sets up a fine with proclamations as a bar; he need 
not aver that the plaintiff was not an infant or feme covert. 
STOWEL V. ZOUCH, Id. 361. The Statute of Henry VII. 
makes a fine a bar to all strangers as well as privies, except 
infants, kc. So the Statute of Limitations, except "such 
accounts as concern the trade of merchandize, between mer- 
chant and merchant." The plea need not aver that the 
account is not such as concerns the trade; that averment is 
to be made in the replication, and the onus is on the plain- 
tiff. The proviso as to infants, &c., is in effect an exception : 
As to this the same remarks are applicable. 

Another view of the subject may be taken. Suppose no 
part of the land had been previously granted: If the onus be 
on the plaintiff he can never recover an acre of it ; yet, it 
is admitted that he is entitled to 250 acres of it. 

But it .i$ said the plaintiff is estopped from saying that 
no part of the land had been previously granted. The 
reply is, estoppels must be mutual, and bind only parties 
and privies: the defendant is neither a party or a privy to 
the grant. 

Again : it is said, if in fact no part of the land had been 
previously granted, the plaintiff has been guilty of a fraud, 
and his grant covers more land than he paid for: that may 
be true, and it may be the grant can be avoided by another 
proceeding ; but it is not for that reason void, and the ob- 
jection cannot be made in an action of ejectment, or of 
trespass quare clausurn fregit. 

It is settled, that where land is the subject of entry, the 
grant is voidable ; where the land is not the subject of 
entry, the grant is void, and may be so treated in ejectment 
or trespass. 
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Judgment reversed, and judgment for the plaintiff on the 
verdict. 

STATE vr.  JOSIAH CONE. 

Whether the inference against the credit of a female witness, called to prove 
a rape, arising from her failure to make outcry, is repelled by the other 
concurring facts, is not a conclusion of law, but a question of fact. 
HENCE, a Judge has no right to say that such inference is rendered by 
such concurring facts of little or no weight. 

INDICTMENT for a RAPE, tried at Fall Term, 1853, of 
Johnston Superior Court, before his Honor Judge MANLY. 

The female upon whom the violence was alledged to have 
been committed, was one Martha Cone, the daughter of the 
prisoner, about 17 years old, delicate in person, uneducated 
and ignorant, and residing with her father. Her mother 
had died in her early infancy, and her father had married a, 

second time. She had a brother, Jesse, aged abol~t 19, small 
in stature for his years. This girl testified, that, on the 
night in question, the prisoner returned home under the 
influence of spirits, quarrelled with his wife, and drove her 
with threats and a drawn knife out of the house, and closed 
the door against her; that there were left in the house the 
prisoner, the girl Martha, and hcr brother Jesse ; that her 
father appeared to be in a great rage : after some time her 
brother Jesse laid down to sleep on a pallet, and after a 
little while she proposed to lay down also, when the prisoner 
approached her with a drawn knife in his hand, put his arm 
about her, and proposed to have sexual intercourse with her. 
She refused. He threatened to kill her if she made any 
resistance or noise, or told any one. She still refused, and 
after a few moments laid down by the side of her broth'er. 
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The prisoner put out the light, and by pressing down her 
body and confining her arms, succeeded in having his will 
of her. She stated she made no effort to awaken her 
brother by outcry or otherwise, because she knew he could 
afford her no relief, and she was afraid her father would 
execute his threat of killing her if she did. She stated, 
also, that, about three years before the trial, before her 
father's last marriage, she had gone into the neighborhood 
to visit a factory, and her father came after her, and on their 
may home, in the night time, he took her out on the road 
side and forced her to his will. That, on another occasion, 
since the act relied on by the State (in June last), the 
prisoner intercepted her on a visit to a neighbor's, and forced 
her. On the day before she complained to the Justice of" 
the Peace (17th June), he again attempted to force her, but 
was interrupted by a noise as of some one approaching. 

The brother, Jesse, was called for the defence, who stated 
that his father had come home that night intoxicated ; ha,l 
quarrelled with his wife, driven her away and shut the door 
upon her; that the witness laid down to sleep, and shortly 
thereafter his sister, the other witness, laid down beside him, 
and he did not not see. or hear anything 'till next morning. 

After other instructions given to the Jury, which are not 
excepted to, his Honor remarked as follows : 

The making of no outcry by the girl, at the time of t I~e 
carnal connexion, under ordinary circumstances, is strong 
evidence to discredit the force ; but, when the relation be- 
tween the parties, and the friendless and ignorant condition of 
the sufferer accounts for this silence, it should have little or 
no weight : the rape is alledged to have been committed on 
a pallet, when the girl was by the side of her brother, (the 
wife having been driven, a little before, out of the house :) 
whether failure to waken her brother, or make an outcryfor 
the wife, is sficiently accounted for, except upon the suppn- 
nition she was consenting to it, is submitted as a question nf 
fact, $0 be tried by s scrutiny of all the circumstances." 
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The jury having rendered a verdict against the prisoner, 
n Rule for a venire de novo was moved for, on account of 
misdirection of the Court in the above instructions. Rule 
discharged, and an appeal to this Court. 

Attorney General, for the State. 
Miller, for defendant. 

PEARSON, J. Incest is so detestable, that it is hard tl) 
resist the feeling, that one guilty of it ought to be conr~icted, 
whether it was done with consent or by violence. 

The law makes a distinction, and every individual, however 
low he may have fallen, has a right to be tried according to 
law. 

His Honor puts in quotation a portion of the charge, and 
wc are to take it as setting out the very words used by him. 
This relieves us from all difficulty as to the question intended 
to be made. The quotation embraces two topics, which are 
put in opposition and treated differently: 1st. The making 
of no outcry, and the long interval before disdosure. 2sd. 
The failure to waken her brother or call for her step-mother. 
The latter "is submitted to the jury as a questiola of fact, to 
be tried by a scrutiny of all the circuinstances." The former 
is treated as involving a rule of law, about which his Honor 
thought it to be his duty to instruct the jury. The infer- 
cace, that he supposed there was this difference, is clear, 
and we have no idea that he expressed his opiniw as to the 
%eight of the evidence, except in conformity t@ what he 
belie~ed to be a rule of law, applicable to the first topic. 

ccRlaking no outcry, and the long interval before disclo- 
sure, under ordinary circumstances, is strong evidence to 
discredit (the witness in regard to) the force." This is stated 
LY a rule of lm.  It T 8 S  in favor of the prisoner, and is 
alluded to, as tending to explain the next proposition. " But, 
when the relation between the parties, and the friendless 
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and ignorant condition of the suferer accounts for the 
silence, it should have little or no weight." This is also 
stated as a rule of law. I t  was against the prisoner, and 
his exception must be sustained, unless there be such a rule. 

We are not amare of any such rule of lam ; in fact, from 
the nature of things, there cannot be a rule ; for, from thc 
varying circun~stances of every case of the kind, the m a t t e ~  
cannot be reduced to a fixed principle, so as to form a rulc, 
and must be left to the consideration of the jury, as an open 
question of fact. In  this respect, a e  can see no difference 
between the matters embraced by the first and second topics. 
Both, together vith the additional circumstances, that the 
witness (according to her account) had been forced three 
years before, and had made no outcry or disclosure, ought EQ 
have been put on the same footing, and submitted to the 
jury. I t  was for the j ~ r y  to say which mas strong evidence, 
and which mas entitled to little or no weight, and to decide 
whether the ~vitness mas a friendless and ignorant sufferer, 
(as his Honor inadvertently assumed her to be,) or a degraded 
being, seeking to hide her shame by adding to it it the guilt 
of perjury, with instructions; that, if, after a careful exaini- 
nation of the case in every aspeck, they could not satisfy 
themselves mhether she mas entitled to be believed or not, 
they ought to acquit; for his guilt depended upon the truth 
of her testimony. 

Lord Ham, in his Pleas of the Crown, 1st vol. 633, 
treats of the evidence upon an indictment for rape, and aftel. 
stating that much depended upon the testimony of the party 
ravished, remarks : "Her credibility, and how far forth she is 
'' to be believed, must be left to the jury, and i~ more or less 
" credible," according to the circumstances. "If  she presently 
" discover the offence and make pursuit after the offender," 
" &c., "these and the like circumstances give greater probn- 
" bility to her testimony." "But, if she conceal the injury 
" for m y  considerable time after she had opportunity to 
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complain," kc., kc., "these and the like circumstances 
.' carry a strong presumption that her testimony is falsc or 
+ '  feigned." He  is followed by EAST, with the exception, 
that the concluding sentence is changed, so as to read, 
& '  these and the like circumstances create a strong, but not 
.' a conclusive presumption, that her testimony is feigned." 
EAST is followed by BLACKSTONE and RUSSELL. 

I t  would seem upon the first, blush that these authors 
intend to lay i t  down as a rule of law, that circumstances of 
the former kind give greater probability to the testimony, 
and those of the latter kind raise a strong presumption of 
falsehood; but, upon examination, it will be found they 
lnake these remarks merely as suggestions for the conside- 
{ation of juries, and give their opinion, how far they onght 
to have greater or less weight. There is no doubt a Judge 
in England would tell the jury, that this or that circum- 
stance gave greater probability to the testimony of a witness, 
or that it created a strong presumption that it was+false. 
I n  our Courts it is different ; the Statute changes the law in 
this particular, and a Judge here is not at  liberty to give his 
ol~inion as to the weight of evidence, unless the weight to 
jvliich it is entitled is fixed by some rule of law ; e. g. that 
from thirty years adverse possession of land, the jury ought 
to presume a grant. 

This makes it necessary to distinguish between rules of 
law and mere considerations, that are to be taken into the 
ttccount By the juries, when weighing the evidence. I t  is 
sonzetimes difficult to draw the distinction. There are 
instances of a mere matter of evidence growing into a rule 
of law, by not taking the clistinction, and by the recognition 
of' it, as a rule of law, in repeated decisions. The rule, 
that when goods are stolen, one found immediately thereafter 
in the possession, who is unable to occount how he came by 
them, is presumed to have stolen them, is an instance of it. 
- i t  first, it w s  a circumstance to be considered by the jury, 
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now it is a rule of law. We are not disposed to add another 
to the list of rules made by judicial legislation. 

I t  may not be a matter of regret, that this case is to be 
tried again. The fact, that a father should, on three several 
occasions, ravish his own daughter, and attempt it a fourth 
time, and that the indictment should charge the second 
offence, making no mention of the others, presents a case 
fit to be submitted to the dispassionate consideration of a 
second jury. 

There must be a vertire de novo. Judgment reversed. 

JOHN 9. MEBANE v. THOMAS J. PATRICK. 

To raise the presun~ption of a grant of an easement, from a user twenty 
years, such user must be adverse and as of right. 

AWEAL from the Superior Court of Guilford, a t  Fall 
Term, 1853, his Honor Judge SAUNDERS, presiding. 

Action on the case of obstructing plaintiff's PRIVATE 

WAY, in the town of Greensborough. The plaintiff, and 
those under whom he claimed, had held possession of his lot, 
which was enclosed up to the border of this alley or way, 
from the year 1818 up to the time of its obstrtdon, shortly 
before the bringing of this action. He had an ice house 
and stables fronting upon this alley, and he could not, with- 
out tearing down his own enclosure, get to them, except 
through the way in question. The plaintiff purchased and 
took possession of his lot in 1822, and, about 12 yeare 
before suit was brought, had removed his stables to another 
part of his lot. The plaintiff, and those under whom he 
claimed, had used this way from 1818 continuously, up to 
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that date, in passing from one public street to another, and 
:~nd  in passing to and from the ice house and stables, and in 
driving his stock along the same to be watercd at  a trough 
placed therein, and supplied with water from his well. One 
.John Hanner had owned the lot adjoining this pass-way, on 
the other side from the plaintiff, and a tenant of his, in tlie 
year 1830, fenced along this alley for about half its extent 
in iength, leaving it open to tlic extent claimed ?;y the 
plaintiff, which mas of sufficient width for wagons and car- 
riages to pass. The defendant showed s title for tlie lot 
now claimed by him, to John IIanner, and dated in 1828, in 
which the land is describcd as including the way in contro- 
versy, and adjoining the lot of the plaintiff. IIanncr 
became insane in the year 1831, and remained so till his 
death. I n  1836 this lot vns occupied by Dr. Lindsay, d i o  
entered under thc title of Hanner, and remained in posses- 
sion for several years. I n  1537 he, Lindsay, informed the 
plaintiff that he intended to close the lanc, to which the 
l~laintiff made no reply, but he did not close it, and it 
remained open until a short tinie bcfore the bringing of 
the suit, ~yhen the defendant built a fence so as to take it in 
with the Hanner lot. Cpon these facts the Court instructed 
the jury, that if thcy were satisfied, from the evidence, that 
those, under ~vliom the plaintiff claimed, from the year 
1818 to 1822, and from 1822 up to 1850, when thc defen- 
dant obstructed the vay, had continuously and witliout in- 
terruption used and enjoyed the way, and the defendant ob- 
structed it to thc plaintiff's damage, he n.as entitled to their 
verdict. Cndcr vhich instruction a verdict mas renderccl 
for the plaintiff. 

Rule for a nev trial. Rule discharged, and appeal ta 
this Court. 

Xiller, for plaintiff. 
J. H. Bryan, for defendant. 
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PEARSON, J. His Honor charged, that, if the plaintiff had 
& '  continuously, and without interruption, used and enjoyed 
tlie way " for moro than twenty years, he was cntitlecl 
to recover. To this tlie defendant excepts. There is error. 

The chargc is correct, so far as it goes ; but it does not go 
far enough. There is another and w r y  essential requisite, 
in order to raise the presumption of a grant. The user 
must be adverse, and as of right. The attention of the jury 
was not called to this requisite, and the omission to do so, 
makes the instruction erroneous. "Therc must be an 
:~dverse possession or assertion of right, so as to expose thc 
party to an aotion, unless he had a grant ; for it is the fact 
of his being thus exposed to a11 action, and the neglect of 
the opposite party to bring suit, that is seized upon as the 
ground for presuining a grant, iii favor of long possession arid 
enjoyment, npon the idea that this adverse state of things 
mould not have becn submitted to, if thEre had not been n 
grant. FELTOX v. SIJIPSOX, 11 Ired. 85. The same doc- 
trine is laid down in s decision a t  this tenn, IKGRAIIAM v. 
HOUGH. V i d e  Post. 

I f  I make a road across my own laud, for my own con- 
venience, and the neighbors use it also, citlier by iny exprcs  
permission, or as a favor, such as any nlan is expected to nl- 

low to his neighbors, they may nsc it for fifty ycars, and no 
one but myself will liavc a right to it, because no one but 
lilyself lins ever asscrted a riglit to it. If  you Iia\re con- 
tinuously and without interruption, for more tllan tncnty 
years, hunted on my lend, or fislicd in a crcck running 
through it, will i t  enter into the i1nagin:~tion of any onc to 
conceive that you have acquired a riglit to (10 so ? Certainly 
not. You ncver clainlcd the riglit, and took thc liberty of 
doing so, merely because you supposed I had no objection. 

I t  is true, there is a prcsuinption, unless tlicre are circmn- 
stances to show the contrary, that every man claims a riglit 
t o  do that he is in the habit of doing; but the force of this 
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presumption, and the circumstances necessary to rebut it, 
depend very much upon the thing which is done. I f  a man 
ponds water upon another'sland, the inference is strong that 
he claims a right to do it. So if hc cuts a road across 
another's mood land: for these arc liberties that are not apt 
to be taken. But, if lie cuts across the corner of an old 
field, or travels along a road which thc owner uses himself, 
the inference of a right is cstrenlely weak, and a w r y  slight 
circumstance will rebut it. 

Wide the land in question remained uninclosdd, the fact 
that the plaintiff and otliers passed over it and used it as a 
road, was scarcely calculatccl to excite attention. In 1830, 
when a tenant of IIanner cnclosed a part of it, the fact of 
his living upon the land (unless he did so for his own con- 
wnicnce) tended to shorn, that a riglit of way was claimed ; 
but, in 1837, whicl! was bcforc the twenty years had run out, 
Dr. Lindsay, claiming under Hanncr, told the plaintiff that 
he intended to stop up the lane, and to this the plaintiff said 
notliing. JThat did this silence mean ? NTas i t  an admis- 
sion that he set up no right to h a ~ e  thc lanc kept open, or 
mas it a defiance, and an intimation that hc relied conficlentlg 
on his own right ? .This was a ci~cnn~stance, the solution of 
~vliich ought to liavc been lcft to thc jury. I t  had a direct 
bearing on tllc cllaractcr of t11; plaintiff's user, IT-hetlier it 
was by pcrmiesion or sufferance or as of right. 

I t  is not ncccssarr to cfecidc the other point ; but, as the 
case goes bnck for anotlicr trial, and the point mill be prc- 
sented again, and as i t  1~1s been cliscussed and fully con- 
sidered, we think it proper to girc an opinion upon it. 
Ncither the doctrine of prescription a t  common law, nor the 
act of 1825 have any saving in regard to the rights of in- 
fants, f pmc  coverts or person non conyos.  I n  the Statute 
of Limitations, there is an express exception in favor of the 
rights of those who may be infants, kc., a t  the t h e  the 
right accrues ; but if, at  that time, there is no disability, 
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although the right may on the next day pass to an infant, 
&c., it is not within the proviso : so that it has grown into a 
legal adage, ".v\.hen the Statute begins to run, it continues to 
run." Such being the law, as to the Statute of Limitations, 
it follows, it must be so, also, in regard to prescriptions. Hero 
the pres~ription had begun to run, before the insanity of 
I-Ianner, and there was nothing to stop it. Those who 
ought to have takcn an intcrest in his affiairs are to blame, 
if, by their neglect, an adverse claim has ripened into a title. 

V e n i ~ e  de novo. Judgnlent reversed. 

THOMAS F I S H E R  cs. RAIFORI) CARROLL, X S D  OTI-IERS. 

An  ISSUE i~ sent to be trim1 before a Court of' L a w  for the pluposc of aiding 
this Court i n  the asccr t~iuule l l t  o l ' f ~ w t ~ .  Tllc Cowt  of 'Law c a n  tnlio 110 

action upon the finding of tlls j ~ c i y ;  bu t  simply returns the vcrdiet \ritli 
Iris notcsof'tllc trial to thi3 Court. \\'lien take-11 u p  for fi~rllicr clircction., 
the S u p r c ~ n c  Court will pass u:)o~i tllc regularity of tho lmui!cdin:: ol 
tiir iowcr Court lioin tllc Juclgo's stiitimcnt, a11d order a ~ w t l ~ u r  triul or 
not, s it nitly seem ex1)edicnt. 

An nc~1o.v is ortlcrccl to ljc tricd ill a Conrt of Law, w11oro the  equity i* 
based upon a disputed lcgnl riglit, or xi-lwrc the di<tc~lcc  ic t  u p ,  iuvolvus 
a legal right. Certain coi1ilit;ous a re  ~wual ly  iiuposccl oli tlic particr, 

But, b<sidc.* tly;ec%, tho wllole course of' the triiil, is accordi~lg  to tho 1llli3 
g o v c r n i q  t l ~ c  Court of Lit\\,. Tlurt Court m a y  p a l i t  n cl.:rcwoaalcr, or 
Ir n c w  trial, ordcr a relnoval, allow m appcid, k c .  W l l m  the jlltlg- 
~ n c n t  is fillally rcndercd ill the  Court ot' Law, it llrocoacls n o  f ~ ~ r t l i c r ,  L I I I  
certifloa the Inatter to this Court, ibr  it* action 111)011 the SSLII~C.  

(REID v. B . ~ I ~ S I ~ . U ~ T ,  1 Jones' Equity, page 1, cited.) 

THIS vas  an action of DEBT, on a n&e for $768. Plea : 
Usury. I n  the cause pencling between these parties, on thc 
Equity side of this Court, certain proceedings were directed 
to be had, in the Superior Court of Lay, for the county of 
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Sampson. See the case reported, 6 Ired. Eq. 485. I n  pus- 
mance of said order, there Tyas a trial before his Honor 
Judge SETTLE, a t  Fall  Term, 1553. The jury returned a 
verdict for the plaintiff. On motion of the defendant, his 
Honor, being of opinion that  the verdict was against all the 
evidence, set it aside, and granted a ncv- trial. The plaintiR 
prayed an  appeal, d ~ i c h  was allowed. 

Reid atzd Wilzslozu, for the plnintiff. 
Pe~so? t ,  for the defendant. 

PEARSON, J. I n  this Court a preliminary question is raised : 
Should tlie transcript from the Superior Court be returned 
to the Equity side of this ,Court, and be considered upon a 
motion, in thc crqse there pending, or should it be returned to 
the law side, and be considered as n clistinct case in that 
Court ? 

'This question, it is admitted, depends upon the nature of 
thc proceedings, directed to bc had, in the Superior Court of 
Law, by the order in the cause in Equity. If  an issue was 
tlirected, the return should he made to the Equity side of 
this Court ; if, on the contrary, an action a t  law was clirect- 
c(l, the rcturn should bc to the Inrv side. 

To dccide upon the nature of the proceedings directed, it 
is necessary, in the first place, to ascertain the difference 
Iwtwen an issue and an  iictio?~, so as to see in what cascs 
the one is appropriate, according to the course and practice 
in Equity, and in what the other ; for it is a fair inference, 
that  the order intended to direct that proceeding which mas 
appropriate. And, in tlic second place, to examine the order 
itself. 

Pimt. If, upon the hearing of a cause in equity, a ques- 
tion of fact, upon n'hicli the case turns, is left doubtful by 
conflicting testimony, and tlie Court, considering the inefficacy 
of written testimony, and the very defective manner in n-hich 
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depositions are usually taken, and the many advantages of 
an examination of the witnesses, in the presence of a jury, 
is desirous of having the aid of a jury in deciding the ques- 
tion, i t  has power, under the act of 1833, Rev. Statutes, ch. 
32, sec. 4, to direct an issue to be tried by a jury, and, for 
this purpose, may either cause a jury to be summoned, and 
try the issue before the Conrt itself, or may direct the issue 
to be sent to a Conrt of law for trial. REID v. BARXIIART, 
(~vhicl~ is reported in the first volunie of Jones' Equity, p. 1,) 
is an instance of the latter. 

Owing to the inconvenience and expense of having a 
jury, and the witnesses, to come to the Court of Equity, i t  is 
most usual to send the issue to be tried a t  l i~~y .  (Unless 
some objection is suggested,) the Court of the county where 
the parties and witnesses reside is selected to try the issue. 
V h e n  an issue is sent to a Court of Law, the Court of 
Equity does not part with tlie cause or the control of thc 
issue, but simply calls into requisition the aid of the Court 
of Lav ,  to act as a substitute for thc jury, which might 
h a w  been summonctl to attend and try the issue in thc 
Court of Equity : The consequence is, that, when the jury 
in the Court of Law return a verdict, that Court, having 
clone all it was requestcd to do, can take no further action, 
:mil returns the verdict of tlie jury, together with the  
Judge's notes, (or, as we term it, a statement of the case 
made by the Judge,) t o  tho .Court of Equity, where the 
cause, coming on for their directions, the Court will examine 
into all that took place at the trial. If it does not concur 
with the opinion of the Judge, in his charge to the jury, or, 
in the reception or rejection of evidgnce : or, if the jury 
have found agains% the weight of the evidence : or, even if 
it is not entirely satisfied with the sufficiency of the evidence 
upon which the verdict is returned, i t  will be set aside, and 
a new order be made to have the issue tried over again ; for 
the object of the issue is, " to enlighten the con~cience of 
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the Chancellor," (as the Englkh books express it ;) that is, 
to aid him in deciding the question of fact : As he is to 
make the decision, the finding of the jury is, of course, not 
conclusive upon him : Ee may take the opinion of another 
jury, or he may decide the question of fact, against the 
finding of the jury : He will allow to it only the influence to 
which he may think. it entitled. The responsibility, how- 
ever, is upon him, and he must, at  last, act on his own judg- 
ment, treating the verdict of the jury, as an individual does 
the opinion of a friend, whom he is a t  liberty to consult. 

When the equity is based OQ a digputed legal right, but 
the trial of such right a t  law, is prevented by some impedi- 
ment, ( e .  y. where ejectment cannot be brought, because of 
an outstanding tcrm ;) or where the defence set up, in 
equity, involves a legal rig%t, (e.  g. bill for partition, as 
between tenants in common, the defendant sets up a claim 
in severalty,) a Court of Equity, instead of deciding upon 
the legal right, may direct an action a t  law, and retain the 
cause for further directions, contenting itself with merely 
removing the impediment, and requiring the parties to make 
all necessary admissions, for the purpose of having the right 
determined, according to the course of the Cou~ts  of Lam, 
by directing, that the outstanding term, in the instance first 
put, shall not be insisted upon; and, in the other, that the 
defendant shall admit an kctual ouster. I n  such cases the 
Court docs not, as in directing an issue, seek the aid of a 
Court of Law, for its o m  satisfaction; but it directs an 
action to be brought, upon the ground that the matter in 
controversy, being a legal right, ought to be determined by 
the judgment of a Court of Law. I t  follows, that the judg- 
ment, whether obtain*ed upon a verdict or in any other 
shape, is conclusive. I t  also follows, being regularly insti- 
tuted in a Court of Law, it is subject, exclusively, to the 
control of that Court. That Court may grant a certiorari; 
order a removal ; direct a new trial : bills of exceptions may 
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be tendered, and an appeal may be taken, in the same man- 
ner, as if i t  was an independent suit, and had been instituted 
without the intervention of a Court of Equity. After judg- 
ment is rendered, the parties can proceed no further at law ; 
but must take a copy of the record into the Court of Equity, 
and bring the cause on for further directions. By way of 
illustration, in the examples given above, the plaintiff, if he 
succeeds, will move for a reference to take an account of the 
rents and profits ; or, will t&e a decree for partition. The 
defendant, if he succeeds, will move to dismiss the bill, and 
to be allowed his costs. 

Having pointed out the difference between an issue and 
action, it remains to be seen, which proceeding was appro- 
priate to the case of these parties. I t  is apparent, it was 
the action. There was a legal demand, and the onIy ground 
for coming into equity was, that the loss of the note caused 
an impediment to the trial of a suit at law. I t  was proper, 
therefore, to remove the impedinlent, direct the plaintiff to 
bring an action at law, and retain the causc for furthei. cli- 
~ections; so that, if the plaintiff obtained a judgment at 
law, upon the cause coming on, for fwther directions, he 
might be requirccl to give an jnilemnity. In  this way, as is 
said, in the opinion delivered in FISHER V. CARROL, G Ired. 
Eq. 485, the parties will have the benefit of a trial at  law, 
just as if the note had not been lost, and at the same time 
have the benefit of the relief given in equity. Thereby, 
preventing a change in the forum, except, so far, as it was 
necessary for the protection of the defendant. 

Upon an examination of thc opinion in the cause in equi- 
ty, i t  will be seen, that an action at lam was directed, and 
to that end, the defendant %as required to accept servicc of 
a writ in debt, upon a note for $768, (this instituted a suit 
in that Court,) and put his defence upon the plea of usury. 
Other necessary orders were made, and the only ground for 
doubt about the matter, grows out of the concluding words 
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of the opinion, which were also used in the interlocutory 
order, to wit : " The finding of the jury will be certified to 
this Court." 

These are the formal words directing an issue, and are 
not appropriate when an action is directed. 

I confess, at  the time I drew the opinion, I had not clear- 
ly fixed in my mind, the essential difference between " an 
action " and an " issue," and somehow or other, the want of 
form escaped the vigilance of the other two Judges. The 
bcst stoncn~cnt for error, is to admit it fully and correct it 
as soon as possible. 

We feel relieved by the fact, that the Judge of the Supe- 
rior Court was not misled by it, but proceeded with the trial 
.as if it was an action. He, of course, had a right to gran$ a 
new trial, and the appeal mas to the law side of this Court. 

The appeal must be dismissed, because their was no judg- 
ment of the Superior Conrt. This opinion will be certified 
to the' end that the Superior Court may proceed to try khe 
action, as instituted in that Court. 

ALFRED SICHOLS v.  WILLIAM F. BELL. 

l'arol evidence may be resorted to, to establish the coneideriltioil of 21 guit- 
mnty. 

The presumption of slnvcry does not arise from a coinplenion, s A a d e  
darker than that of a mulatto. 

THIS was an action of ASSUMPSIT upon a guaranty, tried 
before BAILEY, Judge a t  Fall Term, 1858, of the Superior 
Court, for Carteret County. 

The defendant excepted upon t ~ o  grounds. First, be- 
cause the Court permitted the plaintiff to prove the conside- 
ration of the guaranty, by par01 evidence. 
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The second ground is sufficiently stated in the opinion of 
the Conrt. 

A verdict m s  rendered for the plaintiff. Rule by defen- 
dant for a venixe de ?zovo. Rule discharged, and appeal to 
the Supreme Conrt. 

J. W. Bryan, for the plaintiff, 

No Counsel for the defendant, 

NASH, C. J. This action is upon a guaranty, and two 
questions arose upon the trial below. We will consider them 
in the order in which the case presents them. The first is, 
upon the introduction of parol evidence to prove the con- 
sideration, uFon which the guaranty arose. I t  was insisted 
on behalf of the defendant, that the case upon which the 
actionis founded, vas within the act 1826, and that the conside- 
ration ought $0 appear upon the face of the instrument. This 
objection is answered Toy the cases of MILLER v. IRWIN, 1st 
Dev. nndBat. 103. COOPER v. CHAMBERS, 4 Dev. 281. AD, 
COCK V. FLEMIEG, 2 Dev. &Bat. 223. ASHPORD v. ROBINSOK, 
8 Ired. 116. 3 Kent's Corn. 122. These authorities show 
that a guaranty is not within the Statute. They also show 
that where the contract is in parol, evidence may be resorted 
to, to establish the consideration. The second objection is, 
that the Court erred in refusing tile instrnctions required. 
The plaintiff is a man of color ; the case states, "that he 
" mas neither black nor white, but that he was of a brown 
('color, between that of an African and a mulatto, and that 
"neither of his parents conlcl have been a white person." 
The plaintiff then proved, that, "in Onslow, where the con- 
" tract was made, he was reputed to be a free person, was 
.b called and known as free Alfred Nichols." The defen- 
dant requested the Court to instruct the jury, that, in the 
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case of persons of a shade of color darker than that of a 
mulatto, the law presumed they were slaves. The Court 
could not give such instructions. We know of no law or 
decision, which authorises such presumption. I n  1802, in 
the case GOBU v. GOBU, Taylor Rep. 16, the Court for the 
first time recognised, as a presumption of law, that a man's 
right to freedom depended upon his color. It was decided, 
that, if he was black, he was by law presumed to be a slave- 
This case was followed by that of SCOTT v. WILLIAMS, 1 Dev. 
376, and it has gradually grown up into a principle, which 
cannot now be coutroverted. But both these cases con%nc 
the presumption to a black color. I n  the latter case, Judge 
DANIEL, before whom the case was tried below, in instruct- 
ing the jury as to the right to freedom of Jane Scott, the 
mother of defendant, stated to them, if she was of a black 
African complexion, they inight presume from that fact that 
she was a slave; if she was of a yellow complexion, no pre- 
sumption of slavery arose. Judge HALL, in delivering the 
opinion of this Court, recognised the distinction made be- 
low, between a black and yellow complexion. How it was 
thought possible, that thc Judge could give the instructions 
required we cannot well see. It, would have been in direct 
conflict with the only cases on the subject, contained in our 
reports. Here thc plaintiff is described, as being neither 
black nor white, but of a brown color, between that of an 
African and a mu!atto. The Court was asked to tell the 
jury, as a matter of law, that if the plaintiff was a shade 
darker than a mulatto, he was to be presumed to be a slave. 
If we had the power, we certainly have not the disposition 
to  extend the principle further, than as recognised in the 
cases cited. Let the presumption rest upon the African 
color ; that is a decided inark : but to carry it into shades, 
would lead us into darkness, doubt and uncertainty, for they 
are as various as the admixture of blood between the races, 
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and against the rule that, presumptions are always in favor 
of liberty. 

Judgment affirmed. 

JACOB BYERLP us. DAVID KEPLEY AND AL. 

When A agreed to build for B a g o d  saw-mill, B undertaking tn cut  thc 
mill race, and the mill was worthless, in consequence of a defect in the 

I 
race bclow; and, whcn it a p p e a r d  that A had undertaken to ascertain 
the level, and designate the position of the race, and had done it so un- 

1 skillfully a s  to produce the defect in question, HELD, that A had a rea- 
sonable time to have the error corrected, and he had a right to have 
such correction made, provitlcd he could show that, as  proposed by him, 
it would remedy the defcct. 

ro recover on t l ~ c  common counts for materials furnished, and work and 

1 ,labor done, it must be shown, that the article was rcceivedor used l~y  

I 
the dcfendnn:, or was in sonw way Leneficid to him. 

ACTIOX of ASSUMPSIT, tried hafore his 13onor Judgc 
SAUNDERS, at Fall Term, 1853, of Davidson Superior Court. 

The plaintiff declared on a special contract, and upon the 
count for work and labor clone, &c. The case was, the plaintiff 
agreed '<to bnilcl for the defendant a good saw-mill, to find 
the irons, and to do all the mecllanical work, and the defen- 

I :lant to cut thc mill-race." The plaintiff took the level of 
the ground and marked out the position for the mill-race, 

1 
I which was cut by the defendant according to his designation. 
I The race averaged about two feet wide. The frame of the 

mill was placed partly on a rock and partly on the ground, 
and propped up with m a l l  poles. Thc plaintiff was not 
:L millwright by trade, hut expressed confidence in his ability 
to build as good a mill as any one, and, to get an oppor- 
tunity of exhibiting his skill, agreed to undertake this mill 
4elow the usual rates. When the work was finished, and 
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the mill started, i k  made only a fevi strokes, when it  stopped, 
in consequence of the mater flowing back upon the wheel. 
Plaintig said that the wheel was too low, and the race too 
narrow. Shortly after this, the plaintiff applied to the de- 
fendant to have the race cut wider, to which he made no 
reply. About eighteen months afterwards, he again applied 
to the defendant to have the race cut wider, to which he 
replied, that "the plaintiff had marked out the race, and 
directed how it was to be cut, and if not properly done, the 
fault was his, and as he had been told the work was worth 
nothing, he should do nothing more with it." In  regard to 
the quality of the work, the evidence was contradictory. 
Some time after the work was done, the mill frame on one 
side sunk several feet. Whether there was any fall in the 
race, was, also, the subject of contradictory evidence. 

IIis Honor charged the jury, that, according to the agree- 
ment, the plaintiff was bound to do the necessary work for 
s good saw-mill, and the defendant to cut a proper mill-race. 
But, as the plaintiff had undertaken to mark out the race, 
and to direct its cutting, if not properly done, the fault was 
his. Yet, as no time had been named for finishing the 
work, the lay allowed a reasonable time, and, if the plaintif 
had committed any error in the first place, he had a right to 
correct it; and, if the jury believed he had applied to the 
defendant, in a reasonable time, to widen the mce, and he 
f d e d  to do it, the fault must be on the defendant: That 
eighteen months would be too late ; hut the first notice, if 
made, was in reasonable time. AS to the foundation, 
whether a single or double pillar, as plaintiff had undertaken 
to secure the frame, he was bound to have done it in a 
proper way. As to the quality of the work, that was a 
question for the jury. If they should find the work well 
done, and such as mould have ensured a good saw-mill, the 
plaintiff would be entitled to their verdict. But, if they 
~hould believe that not to have been the case, or if t h g  
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should b~licve the failure to have arisen from the want of 
proper skill, on the part of the plaintiff; in not having done 
what he had untlerhkcn to do, in a proper way, as the lm 
required competent skill on the part of all nndertaking to 
do what they co ~'ractctl to do, then their verdict should bc 
for the defec lant. 

Verdict for the defendant. Motion for n cenirc de now. 
i t d c  discharged, and appeal to this Court. 

Lmier,  for plain~iff. 
J. H. Byan, for defend:mts. 

BATTLE, J. The instrnctions given by his llonor to thc 
jury, th:~,t the plain: f*: :odd not recover upon the speci:tl 
contract, unless the :5.w-n~ill was built in ih good and work- - 

manlike m:mner, mn- undoubtedly correct, and we do not 
underst:tnd the connscbl to ob,jcct to it. B11t the counsel in- 
sists, that the plaint.!f had, by his contmct, nothing to (lo 
with the cutting the race to carry off thc m t e r  below thc 
mill, and that his Honor erred, in stating to the jnry, that 
if it was cut iiilproperly under his direction, he mas in f:rnlt. 
It is true, that, by the terms of agreement, it IT a3 incumbent - 

upon the defe11,l:mt to cut such a race as would give proper 
operatiou and effect t ) the building and m:~chinery, which 
the plaiutiff had cnga:yd to l u t  up. I t  nxly be, that it ma:: 
no part of the plainti3's duty to give m y  directions in rcla- 
tion to the length, bre:dth or depth of the race ; but, having 
assumed to do so, and the dcfendsnt, hy ~vorking according 
to his inst:.xtions, 11:iving assented to his nssnmption, he \\-a. 
in fault, if the instructions given were wrong. 

Having undertaken, thong11 voluntarily and ~kithont conr- 
pensation, tlic luty of an engineer for the defendant, hc 
was bound, a t  least, for such skill as was necessary for the 
accomplishment of the work. COGGS v. EARXARD, 2d Ld. 
Gaym. 909. BROWX v. RAY, 10 Ired. 75.  See, also, Sm. 



38 IN THE SUPREME COURT. 

Byerly v. Kepley, and AL. 
-- -- 

Lead. Cases, 169. But he had the right, if he found that 
the race was not cut sufficiently wide, to correct his mistake. 
and call upon the defendant to make the requisite altera- 
tions, and so his Honor held. Upon the defendant's refus- 
ing to do this, the plaintiff's right to recover mould have 
been unquestionable, had he proved that what he required 
to be done, v*ould have removed the only obstacle to the 
successful operation of the mill, But here his case failed ; 
for, though testimony was offwed on both sides, as to the 
relative height of the watcr at the wheel, and at the point 
where it entered the creek from the race, it does not appear 
from the bill of exceptions, that any was offered to show, 
that, making the race wider, would have removed the diffi- 
culty ; the wheel, as the plainti'ff admitted, being hung too 
low. He could not recover upon the special contract, until 
he showed that he had fulfilled his part of it, and that there 
was a breach of it, by the defendant. 

Failing on his count, on the special contract, the plaintiffs 
counsel insists, that he is entitled to recover on the common 
counts, for the materials furnished, and the work and labor 
done. But, unfortunately for him, the testimony is defec- 
tive here also. To enable him to recover on these counts, 
he ought to have shown, that the house and machinerywerc 
received or used by the defendant, or were in some way bene- 
ficial to him. DOVER v. PLIMMONP, 10 Ired. 23, citing 
ELLIS v. HAMLTN, 3 Taunt 52, 1 Leigh N. P. 77. 

The testimony in this case, so far from showing that the 
saw-mill had been received or used by the defendant, or was 
of any value to him,  roved rather the contrary, that he said 
he mas told the work was worth nothing, and added that he 
should do nothing more with it. We think, therefore, that 
the plaintiff was not entitled to recover upon either of the 
counts of his declaration, and the judgment must be af- 
firmed. 

Judgment affirmed. 
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JOHN N. INGRAHAM v .  HEZEKIAII HOETGH. 

Where one uses a road over the land of another, for twenty years, as a 
matter of right and without interruption, the Judge should instruct the 
jury, that it is their duty to presume a grant of the easement. 

If the road is used under a license, or by mere permission of the owner of 
the land over which it runs, no such presumption arises. 

Jf the owner of the servient tencment erects gates and tnrns the road du- 
ring the time, without objection on the part of the owner of the domi- 
nant tenement, this is evidence tending to sliow that the user was by 
permission, and not as a matter of right. 

Tlae fact that the owners are brothers, is some evidence, (though slight,) 
.which may be considered in connection with the other facts. 

WILSON V. WILSON, 4 Dev. 154-Prw~ v. WHEELER, 2 Dev. & Batt. 50- 
GERINGER V. SUMMEIIS, 2 Ised. 229, and FELTON V. SIMPSON, 11 Ired.84- 
cited and approved. 

Appeal from the Superior Court of Anwn County, at 
Spring Term, 1853, his Honor JUDGE DICK presiding. 

THIS was an a e t i ~ n  on the case for obstructing a PRIVATE 
HAY. The plaintiff claimed on two grounds : lst ,  by pre- 
scription, and 2 4  by a user for twenty years, from which 
the law presumed a grant. 

The facts of the case, as disclosed in the evidence, were 
as follows :-William Hough, under whom the defendant 
claimed, was the owner of two tracts of land in the year 
1822, and in that year conveyed one of them containing 
thirty acres to his brother, John Hough, under whom the 
plaintiff claims. John Hough, soon after this, purchased a 
house, and settled on the thirty acre tract, and a road for 
wagons, carts, kc., was opened from this house across the 
lands of the said William, passing through his yard, into the 
Allenton road, which was a public highway. Some years 
after the said way was opened, William Hough erected two 
gates across it, so as to enclose his yard, and these were 
kept up by him for many years. John Hough continued to 
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use thc said way up to the time of his death, in 1846, 
when the said tract of thirty acres wes assigned to his widow 
for dowcr, and she resided on thc same, and uscd the said 
way until 1846, when she sold lrcr dowcr right in the land 
to the plaintiff, wlio immediately took possession and resided 
on the same, and used the road until Scptcnibcr, 1860, when 
the defendant, who had become owncr of the William Hough 
tract, crccted a fence upon the same, across the road. Rc 
also felled soinc trees into this road, also on his own land. 
Shortly after this, the prescnt suit was brought. Since the 
obstructions were put across tlrc road, the plaintiff had open- 
ed a way over his own land into the Allcnton road, said way 
passiirg for about one hundred yards over the defendant's 
land. About ten or twelve years ago, in thc lifetime of 
,John IIough, William Nough changccl a part of the road, 
so as to turn it out of his yard, throug:i an old field seventy 
yards from thc former location. John IIough and his fami- 
ly used the road, thus changed, up to the time of his death, 
and his widow and her family used it mt i l  she sold to the 
plaintiff, and tlic plaintiff uscd it, until it ivas obstructed as 
aforesaid. 

Tlle plaintiff's counsel abandoned the claim by prescrip- 
tion, but requested the Court to charge the jury, that the 
use of the road for twenty ycars by the plaintiff, and those 
mder  whom he claimed, gave him a right to use the r o d ,  
:md that the law presumed a grant. 

Secondly. Thst twenty yearsnse of the road, by the plain- 
tiff and those under ilioni he claimed, gave him a prima 
,facie right, and that there ~vas  no e~idencc to rebut the 
presumption of a grant. 

Thirdly. That putting the gates across the road by Wil- 
limn Hough, was no obstruction to defeat thc right of John 
IIongh. 

The Court refused to give the instruction prayed for, but 
instructed the jury.tIrat there was evidence proper for them 
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to consider, and if it was suficient, in their minds, to repel 
the presumption of a grant, they would find for the dcfen- 
dant-that the fact of William Hough erecting gates across 
the road, sevcral ycars ltftcr it was opened, and keeping 
them up for several ycars, and the additional fact, that Wil- 
liam Hoixgh, ten or twelvc ycars ago, turncd a part of the 
road scventy yards from its original l o c a t i q  without objeu- 
tion on the part of John IIough, and the near relationship 
of the two, were all proper for consideration. 'Chat, if they 
~hould be of opinion, from all thc circumstances, that the 
two brothers opened the road for their mutual convenience, 
and that William only gave John a parol liccnse to paw 
w e r  his land, such liccnsc terminated a t  John's death. But, 
if' the evidence was not sufficient to satisfy thcm that there 
has nothing more than a parol license, or spccial grant to 
*:ohn, then the law would presumc a grant, and the plaintiff 
would be entitled to rccover. 

Undcr these instructions, the jury found a verdict for the 
defendant. Motion for a ven i re  d e  novo,  which was rcfnsed. 
-1ppeal to this Court. 

Winstolz, for plaintiff. 
Dargan, for clefendant. 

BATTI E, J, We arc clearly of opinion, that the plgintiff 
has no just cause of complaint against his Honor, for the 
instructions which he gave to the jury, or for those which 
he refused to give them. The first instruction prayed, ss- 
sumcd, that the plaintiff and those under whom he claimed, 
had used a way over the land of thosc under whom the de- 
fendant claimad, for twenty years and more, and insisted, 
that from such enjoyment the law presumed a grsnt of the 
easement. Supposing that the facts were as assumed, it 
has been settled in this State, that the legal consequence i% 
not such as contended for by the plaintiff. I n  the case of 
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WILSON V. WILSON, 4 Dev. Rep. 154, this Codrt recognised 
and sustained the doctrine laid down by Mr. Starlrie in his 
treatise on evidence, (2d vol., pages 669, 670, of the 5th 
Am. Ed.,) that the elajoymont of an easement like the pre- 
sent, for twenty years, "is not an inference of mere law, to 
be made by the Court, but it is an inference which the 
Courts advise (or as we should say, instruct) juries to make 
whenever the presumption stands unrebutted by contrary 
evidence." This case was referred to, with appsobation in 
the subsequent ones of PUGII v. WHEELER, 2 Dev. and 
Bat. Rep. 50, and GERINGER V. SUMMERS, 2 Ired. Rep. 
229, and its authority cannot now be shaken. 

The second instruction asked, impliedly admitted the law to 
be au stated above, but insisted that there was no evidence 
to rebut the presumption of a grant arising from the alleged 
taenty years enjoyment of the easement ; and in the third 
instruction, insisted particularly, that the erection of the 
gates across the way by William Hough, was no evidence 
against such presumption. This is the strongest position 
taken for the plaintiff, and has been defended here with 
much ability by his counsel, but, unfortunately for him, it can- 
not be maintained against the force of principle and autho- 
rity, which may be brought to assail it. 

I n  Gale and Whatley's Law of Easements, ch. 5, see. 3, 
(marginal page 121,) it is said, that, "in order that the en- 
joyment, which is the quasi possession of an easement, may 
confer a right to it by length of time, it must have been 
open, peaceable, and as of right." 

T$o effect of the enjoyment, being to raise the presump- 
tion of a consent on the part of the owner of the servient; 
tenement, it is obvious, that no such inference of consent 
can bc drawn, unless it be shown that he was aware of the 
user, and being so aware, made no attempt to interfere with 
ita exercise. Still less can such consent be implied, bat 
rather the contrary, where he has contested the right to the 
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aser, or where, in consequence of such opposition, an inter- 
ruptim has taken place. Even supposing these defects of 
the user not to cxist, still the effect of the user would be 
des$oyed, if it were shown that it took place by the express 
permission of the owner of the servient tenement; for, in 
such a case, the user would not have been had with the in- 
tention of acquiring, or exercising a right. The presump- 
tion, however, is, that a party enjoying an easement, acted 
under a claim of right until'the contrary is shown, CAMP- 
BELL V. WILSON, 3 East. 300. The civil law expressed the 
ewential qualities of the user, by the clear and concise rule, 
that it be nec vi, nec clanz, 92-92 precario. 

"The doctrine of the law of England, as cited by Lord 
Coke from Bracton, exactly agrees with the civil law. The 
poss~ssion must be long, continuous and peaceable. Long, that 
is, during the time required by law; continuous, that is, un- 
interrupted by any lawful impediment; peaceful, because, if 
it be contentious, and the opposition be on good grounds, 
the party will be in the same condition, as at the beginning 
of his enjoyment. There must be Zongus usus qzec per vim, 
aec clam, nec precario." Co. Litt. 113 b. 

That the same doctrine with respect to the qualities of 
the user prevails in this State, ie shown clearly by FELTON 
v. SIMPSON, 11 Ired. 84, as well as by those of WILSON V. 
WILSON, PUQH V. WHEELER, and GERINQER v. SUMMERS, 
to which reference has already been made. In  two of these 
cases, P u ~ n  v. WHEELER, and FPLTON v. SIMPSON, the term 
"uninterrupted" is manifestly used in the sense of con- 
tinuous and peaceable. With regard to the duration of 
the aser, there is no dispute. For more than twenty years- 
the plaintiff, and those under whom he claimed, what the 
"Law of Easements" calls the dominant tenement, passed. 
by a certain way, over the land of those under whom the 
defendant derived title, into o, public road, called the Allen- 
tan road. Were there no interruptions to the user of that 
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easement before the expiration of twenty years, to prevent 
the presumption of a grant being raised in favor of the 
plaintiff? We may the better be able t o  answer this enquiry, 
if we ascertain, first, what would be an interruption to a right 
of way. We think we may safely assert, that it would be 
any act, done by the omner of the servient tenement, which 
would prevent the full and free enjoyment of the easement, 
by the omner of the dominant tenement ; and we cannot 
suppose that an act, which, if done in a public highway, 
would be an indictable offence, could be considered no inter- 
ruption to the use of a private way. If this be so, and 
we cannot see how it can be otherwise, it settles the ques. 
tion. No one vill contend, tliat putting a gate across the 
public road is not an indictabie misdemeanor: and it is so 
indictable, because it obstructs a w y ,  which ought to be, at  
all times, kept open and free for the passage of all the citi- 
kens of the State. The same may be said of the unautho- 
~ i s e d  act of turning :I public road. Both these acts of erect- 
iag gittos across tlie way, and afterwards turning it seventy 
yurds from its original location, were done, in this case, by 
the omner of the servient tenement, before the twenty years 
twer of the enseinent by the owner of the dominant tenement 
had expired. As to the erection of the gates, there is no 
dispute. That the way mas turned within the twenty years, 
(or, at  leazt, is to be so taken as against the plaintiff,) will 
readily appear, by adverting to the ruie, that the burden of 
proof was upon him. His testinlouy showed only tliat the 
length of enjoyment, before the road was turned, was either 
nineteen or twenty-one years, and as that at nlost made the 
scales of evidence hang even, his proof failed. 

We conclude, then, that tlie facts of erecting the gates, 
and turning the road, were interruptions to the user of the 
emement by the plaintiff, and those whose title he held ; and 
that, consequently, they were proper to be submitted to the 
jury, as tending to rebut the isference of a grant of tho 
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right of may to the plaintiff. The oeher fact, that John and 
William Hough? the former owners of the tvo tenements, 
were brothers, may of itself have deserved very little con- 
sideration by the jury, but we think it vas  proper in the 
Court to submit it to them, in connection with the other 
facts and circumstances of the case. I t  had some, though 
pel-haps very slight tendency, to show the true character of 
the user by John Hough, of the way over and through his 
brother's land and yard. I t  was no crror, therefore, in hi< 
Honor to call the attention of the jury to it. 

After refusing the instructions asked, and submitting to 
the jury the facts relied upon by the defendant to rebut the 
presnmption of a grant, the instructions given to them in 
relation to an implied license from William to John Bough, 
followed as a necessary consequence. If there were no 
grant of the easement, the testimony might well justify the 
inference of a license to use the way, and in the remarks of 
his I-Ionor upon that subject, we find no error, which calt 

entitle the plaintiff to another trial, 

Thc judgment must be affirmed, 

Where tile surety to a note in a Eauk has a new notc, with othcr suretie ... 
di~counted, and, by means of a chccl;, has the proceeds of the latter 
note applied to the satisfaction of the former : ' This i3 a good payment 
of such note, and tlie principal in such for me^ note becomes thc debtor 
of such surety, even before the latter note is paid oE. 

h declaration, commencing and concluding in " CASE," but, in the body 01 

it, setting forth a DEBT, under a penal Statute, SEEXS to be sufficient. 
without a demand FOR DAXAGES. But, whether so or not, according ta 
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the strict rules or pleading, a defect in this particular is cured by act 05 
Assembly, Rev. Stat. c11. 3, sec. 5. 

THIS was an action on the case for the fraudulent removal 
of a debtor, tried before his Honor Judge SAUNDERS, at 
Forsythe Superior Court, Fall Term, 1853. 

I n  order to show that the plaintiff was a creditor of the 
person removed (one Whicker), it was proved, that Whicker 
had a note in the Bank at Salem, for $5000, with the plain- 
tiff and one Preston as his sureties, which was reduced by 
payment made by Whicker himself, to $2323 1 2  cents. Aq 
to the one half of that sum, the plaintiff had discounted 
in the same bank a note for $3203, the nett proceeds of 
which was placed to his credit, and he checked for $1161 56 
cents, yhich was received by the cashier in payment of the 
unsatisfied remainder due on the note of $5000, which was 
surrendered to the plaintiff, receipted in full. The note f o , ~  
$3,200 was not paid until six months after its being dis- 
counted, and some time after the date of the writ in this 
action. 

The following is the declaration contained in the record of 
the case : 

NORTH CAROLINA. 
"In the Superior Court of Lar,  for the county of For- 

~y the ,  October Term, A. D. 1853 : 
"John King was attached, to answer George Brooks, of a 

plea of Trespass in the case, kc., and therefore the same 
plaintiff, by his attorneys, James R. 3IcLean and John A. 
Gilmer, complains, for that, whereas, one Allen Whicker, on 
the 6th day of November, in the year of our Lord 1850, at  
the county aforesaid, was indebted to the said plaintiff, in the 
sum of 81161 56-100, for n~oney by the said plaintiff, before 
that time, lent and advanced to, paid, laid out and expended 
for the said Allen Whicker, and at  his special instance and 
request ; and being so indebted, the said Allen Whicker, 
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afterwards, to wit, on the day and year aforesaid, a t  For- 
sythe aforesaid, undertook, and then and there faithfully 
promised the said plaintiff to pay, the said sum of money, 
when the said Allen Whicker should be thereunto afterward8 
requested ; and the said Allen Whicker, being so indebted 
to the plaintiff, George Brooks, the said defendant, John 
King, well knowing the premises, on the 23d day of Novem- 
ber, 1850, in the county of Forsythe aforesaid, did remove, 
and aid and assist in removing, the said Allen Whicker from 
the said county of Forsythe, in which county the said Allen 
then resided, and in which county he had resided for the 
space of six months, or more next beforc, with an intent, by 
such removal, aiding and assisting to remove the said Allen 
Whicker, to delay, hinder and defraud the plaintiff, and other 
creditors, or some of them, in the collection of their debts, 
the said debt to the said George, plaintiff, still being wholly 
unpaid and unsatisfied, contrary to the form of the Statute 
in such case made and provided : by reason of the premises, 
and by force of the Statute in such case made and provided, 
the said John King became liable to pay to the said plaintiff, 
George Brooks, the sum of $1161 56 cents, being the said 
debt owing as aforesaid, Ly the said Allen Whicker to the 
said plaintiff, and thereby, and by force of the said Statutc, 
an action hat11 accrued to the said plaintiff, George Brooks, 
to demand and have, of and from the said John King, the 
said bum of 1161 56 cents, above demanded. 

" Wevertheless, the said defendant, John King, not as yet 
having paid the said sum, or a-ny part thereof, to the said 
plaintiff, although often requested so to do, but to pay the 
dame hat11 hitherto ~vholly refused, and d l 1  doth neglect and 
refuse, to the damage of the said plaintiff $2000, and there- 
fore he brings his suit." 

11% Honor was of opinion, and so instructed the jury, 
that the facts above disclosed constituted the plaintiff a 
creditor of Allen Whicker, to which the defendant excepted. 
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Verdict for the plaintiff. Rule for a veni~e de nooo, 
Eule discharged, judgment, and appeal to this Court. 

Morehead, for plaintiff. 
J. H, Bryan, for defendant, 

BATTLE, J. The Case of HALL V. % T ~ ~ ~ ~ ~ ~ ~ ~ ,  7 Ired. 353, 
is a direct and complete authority against the defendant's 
objection, that the plaintiff was not a creditor of Whicker at  
tllc time wLcn he Tvas fraudulently removed. There is a 
slight difference in the facts, but none in the principle, 
betxeen that case and the present. Where a note is discounted 
a t  Bank, the procceds in money become the property of the 
person for whose accommodation the discount was made, and 
he'has a right to apply it, as he may think proper. Whether 
mith it, he p a p  off a judgment, obtained against him as 
surety, or an unpaid note in bank, to which he is surety ; 
whether he makes the p a p c n t  in discharge of thc judgment 
or the note, by a check on the bank, or by drawing out the 
money and paying it over, with his ovn hands, must be im- 
material. I n  eithcr case, he has, mith his own money, paid 
the debt of his principal, and hc thereby becomes, immedi- 
ately, the creditor of such principal. 

The other errors assigned in the bill of exceptions are 
very properly abandoned in the a~gumcnt here. But a 
motion is made to arrest the judgment, upon the ground that 
the declaration is in dcbt, instead of trespass on the case, as 
required by the Statute, 1 Rcv. Stat. ch. 50, see. 9. I f  
the objection to the form of the pleading would have been 
good, a t  common law, the defect is remedied, by the compre* 
hensive terms of our act "concerning the amendment of 
process, pleading and other proceedings a t  law." 1 Rev, 
Stat. ch. 3, sec. 5 .  But we cannot discover any fatal error 
in the declaration. I t  conlmences and concludes, properly, 
as in trespass on the case, 2 Chit, Plead. 596, and the ap 



DECEMBER TERM, 1853. 49 

Intendant and Commissioners V .  Sorrell. 
-- 

parent resemblance it has in any part, to a declaration in 
debt, is rendered necessary by the Statute, which enacts, 
that the plaintiff shall recover "his debt." I t  was not only 
proper, &erefore, but essential, that he should state, whit  
his debt was. 

I t  might have been more technicidly appropriate to have 
inserted the words "damages amounting to," so as to make 
die declaration read, 6' by reason of the premises, and by 
"force of the Statute, in such case made and provided, the 
" said John King became liablc to pay, to the said plaintiff 
" dunzaps ntnozcntiug to the sun1 of $1161 56-100, being 
"the said debt" &c., but the omission of those words does 
not altcr the meaning, and we think the declaration is snffi- 
cient, without them. But if we be w o n g  in this, it is clear, 
that the error alluded to is one of slight "inispleading " or 
"insufficient pleading," whicl!, after verdict, is cured by our 
statute of a~uenduents. 

'The judgment is affirmed. 

INTENDANT AND CONMISSIONEl~S OF TIIE CITY O F  BALEIGII 

v. JOIIN SOREELL. 

The Intendant of the City of Raleigli is a iiiember of tlie Board of Con:- 
missioners, and has a right to participate in makiug ordinances for tll- 
regulation of tlic public niarkat, &c. 

An ordinance requiring oats to be mciglicd by tlie public wcigl1-lna~tc:., 
before being offered for sale, and imposiiig a penalty fbr its violation, :-; 
not unconstitutional. 

APPEAL from the judgment of a Justice of the Peace 
for a penalty brought by successive appeals to the Superior 
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Court of Wake County, and tried before his Honor Judge 
MANLY, a t  Fall Term 1853, of that Court. 

The facts of the case were agreed on by the respective 
Counsel of the parties, and submitted to the Court for its 
judgment, and are these : on the morning of the day of 

1851, the defendant brought to the market a 
load of sheaf oats ; they had been much wetted by the rain 
m-llich fell on that day in bringing them to the market, and 
when they vere offered for sale to several persons, they 
refused to buy them by weight if weighed in their condition 
a t  the market balance. The defendant then offered to sell 
them without weighing, and he was informed that such sale 
would be contrary to the ordinance of the City, to which 
he replied, that the ordinance was unconstitntional and \rod, 
and soon afterwards, on the same day, such of the oats as 
were dry he sold within the corporate limits of the City, to 
one Coolie, by weigl~ing one bundIc and counting the remain- 
der, without their being weiglled at the marlcet balance. The 
ordinance under which this penalty is claimed is as follows : 

RALEIGII, 19th January, 1850. 

a At a nlecting of the Intendant and Conimissioners, held 
this evening, the Board passed unanimously the following 
ordinance concerning the pnblic scales and the duty of the 
weigh-master :- 

'' Bc it ortlaiuctl 6y tAe I~ttcndnnt twd Cov~~~iissioners of 
t71e City qf I idc ig7~,  T l ~ t  all Fodder, Oats, IIay and other 
provender, sold in this market, sllnll be weighed at the public 
scales, and the weigh-mrster sI1:~11 gire a certificate of the 
weight of the load, and also of the cart or wagon when un- 
loaded, and if any pcrson slmll sell or buy any Fodder, Oats, 
Hay or other provender, without the same being weighed as 
herein directed, he or they shall be fined the suin of five 
dollars for each offence, one half to the informant and the 
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other half to the City, to be recovered by warrant before the 
Intendant or any Justice of the Peace." 

(Signed by the Intendant.) 

The act of incorporation of the City of Raleigh, passcd 
in 1803, in the 3rd Section, enacts as follows:- 

" B e  it enacted, That the Commissioners and their succes- 
sors in office, chosen and qualified agreeably to the directions 
of this act, shall be and they are hereby incorporated, into 
a body corporate and politic, by the name of the Commis- 
sioners of the City of Raleigh, and by that name to htve 
succession, by the election of freemen, as by this act directed, 
and a common seal: and they and their successors, by the 
name aforesaid, shall be able aad capable to purchase, &c., 
and  also to sue, &c., and from time to time at all times here- 
after, to make suchrrules, orders, regulations and ordinances 
as to them shall seem necessary, for repairing the streets, 
for erecting public pumps and keeping in repair those ahead? 
erected, fpr regulating the public market, by appointing a 
Clerk thereof, or otherwise, to provide for the strict observa- 
$ion of the Sabbath, to appoint a Ranger of the public 
grounds, to appoint a constable or constables, City watches 
o r  patrols, and also to make such other rules and ordinances 
as to them shall seem meet, for the inlprovenlent and good 
government of the said City, and the said rules, rcgulations 
and  ordinances, from time to time, to alter, change, amend 
and discontinue, as to the slid Conilnissioners or a majority 
of them, shall appear necessary, and shall, also, have full 
power to enforce a compliance with and observance of sucl~ 
rules and re,aulatinns, by laying fines and penalties on those 
who shall refuse or neglect to conform to them, not exceed- 
ing five 

Another act was passed in 1813, Page 24, Private Acts, 
slnendlng the charter originally granted, which in the 4th 
Section enacts as follows : " That the Intendant of Police 
shall have a seat in the Board of Commissioners, and when 
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pmsent slid preside therein. I n  his absence, the Board 
&ll appoint a chairman pro teaa. 

011 consideration of the f x t s  in the case agreed, his IIonor 
was of opinion, that  the plaintiff was entitled to recover, 
:md gave judgment accordingly, and the defendant appealed 
to this Court, 

r\ 'as~, C. 9. Tbis action is krwgii'c, to i%aoiar tile pea. 
:"jig of fi1.r cloll,lrc, irnposctl by the City anthoritit.5, for :a 

\iolatioa of an  oltl~n;moe made liy thein, Thc fact of t l~c  
1nlntion cf the crdin:mc~ is not tlcnir(j. 

The first ol~jection mwle Isy thc c1efw~i;~nt's Couliscl, i b -  

111 ullegccl r a i ~ i t ~ ~ ~ c c .  hetwccii tlrc oldiriaxc, under v1lic.l~ 
the action is 13rou~ht, ~ L I I ~  the act of incorporation. A cop! 
:F urn  the 3rd Section of t l ~ ; ~ t  nct ar:col-?lp:~nied the Case. Tlw 
Itrnguagc is 'btllat tllc Comnliwioners and thcir succesori 
i rd  ofice kc., arc llcrcby incorporntcd into o l)oc!y politic" 
kc. The or(1inmcc is, " at a i~leeting of tlie Intclidant and 
('omn~issioner~" kc. Tlrc ol~cjection is, that  the Intendant 
ih  not a Commissioner, nncl, tllelefore, tire ordinance is ,aid,, 
:is not being 1x:iswl l y  tlic proper uuthority. The case. 
cited by the Counsel a t  the R x  fully suatai~i  his position. 
'r'he Comnlissioi~crs ilct uuclcr a. ,cpcci:ll &lrg,ltion of m~tlror- 
it) awl thcir p r c r s  lnuit b t  c u ~ c i i c i l  in 5trict confolmity 
rhcreto, and if uot SO doiic, ti\eil' : ~ t  is loid. KTK \ 

j l ~ o ~ i ~ : ,  C o ~ p .  26. I f  tlie Intcndlnt, therefore, lint1 1ir1 

light, under the act of incorporation, to  set l~ i t l l  the Conl- 
z~issioners, and :~ct  I\ it11 tlleni, the ordinnnce is void, bccnnsc. 
it is not passed by the hotlx, ti, vlroln the p o ~ e r  is givell. 
Several private a ~ t s  hare been passed by the Legislstnrc, 
s.t different times, concerning the City of Raleigh. By thth 
fiwt Section of the act of 1803, Private Acts, Page 13, ih 
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is provided, " That the government of the City of Raleigh, 
shall be vested in an Intendant and seven Commissioners" 
kc. This act defines the duties of the Intendant, but as- 
signs him no place among the Commissioners. The omission 
is supplied by the subsequent act of 1813, Private Acts of 
1813, Psge 24. By the 4th Section of that act, it is provi- 
ded, " That the Intendant of Police shall have. a seat in 
the Board of Commissioners, and when present, shall prc- 
side therein ; in IL& absence, the Board shall appoint a chair- 
man p r o  ternpo7-e." By this act then, the Intendant is con- 
stituted one of the Commissioners. Whitt caused this diffcr- 
cnce between the two acts, with respect to the Intendant, 
we are not informed, but we presume it was induced, by the 
propriety of giving tha Board a permanent head. What- 
cver it may have been, the latter act claarly makes the In- 
tendant a member of the Board of Commissioners. This 
objection on the part of the defendant canuot be sustained. 

I t  is fnrther objected, that tlie act of the defendant, in 
:iclling his oats without havii~g them first weighed, by the 
weigh-master, at the markc; balance, was not within the 
Equity of the ordirrance. 

By an equitable construction, a case not within thelettar 
of an act is sometimes holden to be within its meaning, and 
sometimes the letter is restrained by an equitable construc- 
tion. I t  is this Equity of which the defendant seeks to 
avail himself, for it is not denied, that hc is within the letter 
of the ordinance. 

Bacox, in the 6th vol. of his Abridgement, Title's Stat- 
ute, Page 386, gives a good rule by which the Equity of ;t 

Statute may be ascertained. I t  is, "to suppose the law- 
maker present, and that you have asked him this question: 
Did you intend to comprehend this case ? Then, you must 
yourself give such answer, as you imagine he, being an 
upright and reasonable man, would give." 

Taking this to be a sound rule, we need not in this caw, 
go through the mental process recommended, being of opin- 
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ion that the act complained of is with& the letter and spirit 
of the ordinance. Bacon further states, Pagc 389, of the 
same Volume, that a Statute which concerns the public good, 
ought to be construed liberally. 

The ordinance we are considering, is made for the good of 
the community, within which it has its operation. 

The words embrace the act with which thc defendant is 
chaged, and unless it be unconstitutiona!, ought to be en- 
forced. 

This brings us to the third and lzst reason assigned by 
the defendaat's counsel, why the judgment below should be 
reversed. I t  is contended, that the act is unconstitutional, 
1)ecause it is against common right, and in restraint of trade. 

Justice BLACIW~ONE, in treating of rights, after bringing 
into onc view the great charters wrcsted, at clifferenf tides, - 

from the sovereign on the throne, obscrve:, that the rights 
-ccu~-ed by them, may be said to be, " in a peculiar and em- 
phatic manner, the rights of the people of England," 1st 
rol. 129 ; and these, he says, may be rcducecl to three 
principal or primary articles : The right of personal security ; 
the right of pcrsonal liberty; ant1 thc right of private pro- 
perty. Thesc constitute what are callcd x,:jmnzon rights, 
hecausc they arc common to all, and sccurcd to a11 by the 
constitution. We do not perccivc that this ordinance 
violates m y  of these rights. I f  it docs, then the whole 
iystem of inspection laws of flour ant1 tobacco, lumber and 
other aiticles, citnblislled by our Legislature, is in violation 
of them, and void. For, the Legislature can no more disrc- 
garcl, in its enactment, what the conc;titution forbids, than a 
corporation, its creature, can. Thc inspection laws requirc, 
t!~at the articles to be inspected shall be carried to a par- 
ticular place, and examined, and measured, and weighed. 

I s  the ordinance in restraint of trade ? WC think not. 
If so, and unsupported by any custom, it is void. Angel & 
,\mcs, 832. There is, however, a material difference between 
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acts in restraint of trade, and those for the regula%ion of 
trade ; the latter are proper and often necessary. It is said, 
that it operates in restraint of trade, because it deprives the 
citizens at large of a privilege which they enjoyed before its 
passage, that of selling the produce of their farms in 
Raleigh, when and where they pleased ; that it was a tax to 
be paid to the weigh-master, either by the producer 01- the 
consumer. The act of incorporation gives to the Commis- 
sioners power to make "such rides, orders, regulations, and 
" ordinances, as to them shall seem necessary, &c., for regu- 
"lating the public market, by appointing a clerk, or other- 
<' w&e, and also to make such other rules and ordinances, as 
'' to them shall seem meet for fhe improvement and good 
46 government of said eity." The public market here meant, 
is the eity of Raleigh, and is not confined to any one par- 
ticular spot within it, and to regulate it, is to establish rules 
by which those who bring produce, or it uer articles, to sell 
t&erein, shall be governed. If it was deemed proper, by the 
Commissioners, that all articles enumerated in the ordinance, 
set forth in this case, should, before beil g sold, be carried to 
the public scales, and their weight t lme ascertained, they 
had authwity to do so. I t  abridged the defendant of no 
right which he had previously enjoyed ; because, if he sold 
his oats by weight, as he did, he would have had to have 
them weighed, and it was a convcllience to him to have them 
weighed in bulk, and, after being weigiied, he might sell 
them in any part of the markct, or to wllomsoever might be 
disposed to buy. Thcse view are sustained by the case of 
NIGHTINGALE, Yet. 11. Pick. 108. 

By an ordinance of' the city authorities, it was ordained, 
"that the limits of Fanueil Hall.Markct, shall be the lower 

floor of the building, kc., and the street on each side 
thereof called North Market street and South Market 
street ;" and, by a subsequent section, it is provided, "that 

"no inhabitant of the city of Boston, or of any town in the 
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"vicinity thereof, not offering, &c., shall, at  any season of thc 
" year, witllont t11e permission of the clerk of Fanueil IIall 
" market, be snffercd to occupy any stand, kc., for the pur- 
" pose of vending commociitics in either of the streets men- 
" tioned in t l ~ c  first section of this ordinuncc," &c. The 
petitioner violated tlic odinanec. 'I'l~e Court decided, th:rt 
the ordinance was within the poxer of the Comniissioners ; 
that it (lid not violate any private rights, noi- docs it operate 
" as tm inrpropcr restraint of trnrlc, but is :L sholcsorne r e p  
"lation of it." ! k c  c:mc of STOKES & GILEEIU' v. CORPO- 
l z a ~ ~ o l v  01.' N w  Yoltr;, 14th ITcndcll, 87, is still more in 
point, deciding, snl)st;tirti:~llj, all lllc o$jcctions raised lierc" 
The autlroritic~s p;tssccl an orclinirncc, in~posing a, penalty of 
five dollars upon any persou R ~ I O  s1ioxld sell ally anthracite 
coal, witllin tlrc tit:, without bcily first weighed by tlx aciglr- 
masters. Tlrc petitioner violated the ordinancc. ' r l~c 
objections miaed I),y ilrc petitiollcr's counsel embrace this 
case. Tllc first \\-.IS, that tlrc Co~niuissioners had no yonel., 
nntlcr their chartcr, or unclcr tlic constitution, to  pass tlrc 
hy-law in c~ncstioii. Tllc Court rr~lcd, that the case was 
clearly within the pol\ cr of corpor:rtc replatio~r.  Tllcsc 
cases ubi~nd:rntly slim\, t l ~ t  the c)rclilrilncc in qncstion is eon- 
stitutioinl, and tlrat it is :I colporirtc regn1:~tion. If this 
were not so, tlwre is not n niunicil~al coq)or:~tion in t11c 
State, nllosc ordin:rnccs, rcg,rlllating the nlode and ~nanircr 
ill which tlle traffic of :L town s11::ll be conclncted, arc not 
void. 

I t  is said, frwtl~cr, tllnt tllc colnunission to 1x2 paid to the 
weigh-master is u tns. Fccs, mch as :Ire allowed Itj- tlrc 
ordinance in this cnsc, arc not :L tas. 111 anthorising tlrc 
commissioi~crs to p:m sucli b~-laws for the govcrnincnt of tltc 
city, as they nliglrt think necessary, it :~utllorised the ordi- 
nance by which tllc office of I\-eigh-ini~ster was created, and 
also nuthoriscd the payment of a salary, leaving to the 
Commissioners the power to say how much he sliould reccivc 
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and have. I f  the traffic is within the city, the buyers, in 
most cases, will be citizens and voters, and, if the ordinance 
is oppressive; they have the remedy in their own hands. 

Judgment affirmed. 

WILLIAM PARRIS v .  J08EPII  THOMPSON. 

%'here A. contracts for h n d  and paysfor thc same, but has t t e  title lnatrc 
to B. with a fraudulent intent to hiadw and delay llis creditors in tl:a 
collection of' their debts, and afterwards, with the same fiaudalent in- 
tent on t l ~ e  part of A., by his clirection, conveys the land to C., who wlls 
and conreys the same for a chattcl : H m n ,  that this chattel cunnot be taken 
by esecution for t11c debt of A. 

!.RHEI\I V. TULL, 13 Ired. 57.  PAGE v. Coo~ar~?!, 6 Ired. Eq.-cited an11 
approved.) 

THIS Was an action of TROYER, tried before SETTLE, Judge, 
:it the Spring Terni, 1853, of Alainanee Superior Court, 
The plaintiff bought a mare from one Andrew, conveying 
to him a trnct of land in payment. The dcfendant, nncicr 
:Ln execution, levied on the mare, as the property of David 
Roach, and justificd the con~ersion, by producing judgnlents 
and executions in favor of Frecinan and Williams, against 
Roach. The defe~dant  p r o d  that the land which the 
plaintiff gave for the niare, had been bought and paid for 
by Roach three years before, and that the deed to the lam? 
was nmdc to one Sikes; that Sikes held the deed for t ~ o  
years, bnt claimed no interest in the land; and that Roach 
received the rents and profits. Before the sale of the land 
to Andrews for the mare, Sikes conveyed the land to the 
plaintiff, in consideration of a note of $50 upon Roach, 
which note Sikes afterwards surrendered to Roach without 
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receiving any consideration ill return, and a t  the request of 
Roach, made a deed to Parris for the land. 

Roach and Parris lived together, and after Parris bought 
the mare, ltoach offered to trade her as his own property. 

I-Iis Honor charged, that if the jury believed the trade 
for tlie mare between Andrems and the plaintiff was a fair 
and 6ona f i e  transaction, they should find for the plaintiff, 
and that the creditors of Roach could not follow the mare, 
as tEic proceeds of the sale of thc land into the hands of the 
plaintiff; and that  the plaintiff's r i ih t  could not be affected 
by ally fraud in the sale of the land to Sylres, or to Parris, 
tlie plaintiff. 

Verdict for the plaintiff. Judgment and appcal. 

Rufin and flush, for the plaintiff. 
J, K. Byon, for thc defendant. 

PEARSOX, J. We concur with his Honor. Supposc there 
IWS h o ~ f i h  in thc transactions, by which Sikes, with the 
coilsei~t or" Roach, convcyed the land to Parris, and took in 
p a j ~ n c n t  thcrefol-, a note of $50, due by Roacli to Parris;  
illel: 1toac.h Iind no f ~ ~ r t l l e r  intcrest in the land : it bclonged 
to Parris, ant1 i ~ e  bec:~ine the owner of the mare, for which 
lie gnre the land ill exchange. 

Or, suppose there was mala $des, (JJ-hich is the view of 
the case as presented to the jury,) and that Roach, when hc 
p i t 1  for tlic land, had the title nlacle to Silies, for the pur- 
pose of dcfmnding creditors ; and after~vards, vith the same 
fi.audulcat intent, shifted the title into the hands of Par- 
iiy, and to corer the transfer, concocted the note to serye 
as tlic ostensible consideration, paid by Panis,  ~r.110, in fraud 
of creditors, held the land on a secret trust for Eoach; 
and that, with his consent, he exchanged the land for 
the mare and held her on the same secret trust;  Roach 
had no interest which could be sold under executions, 
either by force of the Statute of Elizabeth, or of the 
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act of 1812. This is settled. RHEN v. TULL, 1 3  Ired. 57. 
PAGE v. GOODMAN, 8 Ired. Eq. 16. I t  is true, the subject 
in thcsc cases, was land ; but there is no distinctior) between 
land and personal propcrty in this particular. 

The Statutcs ahovc referred to put both species of pro- 
perty on the sainc footing, and a case liltc the present docs 
imt come within tho opcration of cither. 

Judgment affirmed. 

STATE u. IITNAN AXD AUSTIS. 

An order, in which the lnaq!:.r ot a slavo consents that A. B. should scll 
and deliver to s i d  s h w ,  " ardent spirit,% wliencvor 11c shall apply for 
the samc, during t l ~  ! t... ;twt yoar," is void, it3 being iu dorogation ol' 
the act of A ssei~rl~ly. 

T m s  vas an incl~atmcnt for selling spiritu~us liquor to 
Charles, a slave, the property of William Norflect, tried bc- 
fore MAXLT, J~tdge, at the Fall Term, 18.53, of the Supe- 
rior Court, for Edgecornbe Connty. The defendants pleaded 
"not guilty." The proof was, that they had sold spirituous 
liquor to said &we, under a wittcn order from his master, 
as follows: 

"Xlessrs. Austin a.id I Iy~nan haw my coi~scnt to sell and 
b'deliver to Charlcs, :~rdent spirits, whenever he shall apply 
"for the same during the present year. 

"January 11, 1853. WM. XORFLEET." 

His Honor, being of opinion, that the selling was nnlaw- 
ful under this order, so charged the jury, who found the dc- 
fendants guilty. 
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Xotion for a venim de 710~0. I h l c  tliscl~argcd, :md appeal. 

i l i tomey Gene~n7, for thc State. 
1Worr, for tIrc t l e f  ntlsnt. 

N,\r11, C.  J. 7'hc sole q11~hti011 l ~ o u g l l t  to our notice in 
this case, is tlre x :~lic!ity of tlre oi tlcr umlcr wlliclr tllc dc- 
i'entla~lts seek to protect t lrc~nscl~cs.  I t  is a, general order, 
given by the mrhtcr of' illc s1:1i(~, Clr;~~lcs,  pulporting to 
:~uthorise hi111 to  t i x l c  wit11 tllc tlcf'c~~tl:lnts, for spirituous li- 
cinors, z~1wnc7w 11c s11:ill :~l,ply for illc s:nm tluri~rg the year 
1853. It is no I K L ~  rrcccssary to ci~cpirc, how far t l ~ c  ortlcr 
~voultl potcc t  thc clcScnt1;rr:t:; iir ;t civil suit I J ~  tho ~nastcr, 
against t11ci11, for supplyi~rfi Cli:rr~les wit11 :r.l-tlcut spirits, du- 
rill,? thnt p t r  our ;;iwc:r~t l ~ u s i ~ ~ c s s  wit11 it, is to : ~ s c c i t a i ~ ~  
its leg:llity, ill i c f i~c~ ic t :  to tJlc case I d w c  us. 

ifi.~ 110710r, l)cluw, c11:~r~cd t . 1 1 ~  jni.j-, t11:~t trading ~m(1er 
';Iris ori1c.r n-as uill:t\\ ful. 11 I this ( j i lwtlol~ we cntircly con- 
cnrr. 'l'trc older is Y~ZLI I  a u ~ l  7wiil, js i l l  (lci.(yy.tior~ 01' the let- 
lei. :urd sl)Irit of  tlrc act of t l ~ c  Gci~t:i.;~l 12sselnhly, imd con- 
i 'el~cd no s11cl1 autlro~.ity (JII tlic tlcft:ritl:rr~t,s as to justify 
illc~ii a<g:lil~st the prcscnt piosccutio~~. 

'Yii~i:  :lrc f ~ w  sihj(xts of' J( :gisl i~i~o~~ in this State, more 
il~tcrestir~g to thc col111111tirity ;it 1:11.g(:, t1r:rn the rcgu1;~tion 
of llic conciact : L I I ~  the 1)1~,t~ctio11 of i ~ i c  slave population. 
Ilol~slitritirr~ our don~estici;, :m1 a(1111ittcd to all the priracics 
of the tlonle,tic c~rclc ; co~v, t i tu t i~~g :I 1i11.g~ 11ortion of thc 
\ ~ c : ~ l t h  of the St:~tc,  aiid of its i r ~ ~ l ~ t i t l ~ ~ a l  c i t i~c~ l s ,  it nccds 
l)c, that tlrcy ~Iioultl llc p~:m:c(l \\ell, Ilot11 a\ mo1:tl agents 
ant1 a5 ol!jcct:, of prollcr t j .  \ V i t l l  tl1i5 vicu \!as tllc act 
p a ~ w d ,  ullcler 11 liich thi5 ir~tlictnicnt is fi:~mctl. I t  was in- 
tcl~ded to guard the iirtcrcst of the cormnunity against thc 
.rice and crime, the clisorder a r d  i~lsuhordination, wllich 
would grow out of :In unlimited indulgence by our slaves 
in procuring ardent spirits; to secure the interests of the 
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owner, in the health and strength and obedience of hi$ 
slave, and to protect the slave himself, in his moral health, 
against the allurcnients held out to him. - 

The act we are considering, is a police regulation, and 
should receive from the Conrt such construction, as  rill 
carry out the views of the Legislature, to be gathered from 
the law itself. The order relied upon here, is not such arr 
one, we are sittisfiacl, as was within the contemplation of the 
Legislature. I f  this order bc a legal one, let us see to what 
i t  directly lcads. Tllr: liccnse is for one year ; if good, it 
11-ould bc ecpally so for two, three, fnur,  or any irltletiliitc 
time. Now, if 1111.. Norflcct can give Charles n liccnse: 
tlicn, Nr .  A., 311.. I:., :rnd Mr. C., an4  so on tlrro~qh the al- 
phnbct, can each ~ i w  one of tlicir slaves a, siliii1:lr one. And 
Nr. Norflcct is not coiifinctl to liis ni:m Charles, but, if lie 
11:~s fifty, C : I C ~ ~  one may bc sil~~iliirly ftwnished, and so m a 1  
every ncgro ill illc coiu~nnnity, by liis respective owncr or 
overseer. What I\-onld be the probable cEcct of snch a sys- 
tem. I t  needs no streugtll of fa~icy to clcpict its evils, and 
would amount to a rcped of tllc Iaw. 

It is, ho~vcver, ~ i ~ i ~ l ,  in argmnent, that to give to this 
order the construction \je h v e ,  is to abridge the rights of 
the master over the slave. Tl'e do not thioli so : i ~ t  any ratc 
it is his duty, in exercising his rights, not to infringe thost* 
of the community. The argnincnt ~\-\-onltl crl~~ally apply to 
giving a writtcn order; :I verbti1 one, so far as his rights are 
concerned, bnt for tllc :~et of the Asse~nbly, would protect 
the trader. I t  is fiwthcr said, that the master of Chnrlcs 
might have printed orders for Cllnrles, for every lionr in tllc 
clay and in the year. If they arc all delivered to tlre slaw 
a t  the sitme ti1114 their being on separate pieces of paper 
would not make then1 better, than if written, as the one wc 
are consideringis, and, if similar in their terms, aould be of no 
more worth than the paper they are printed on. Thc act for. 
bids all trafficing with slaves on Sundays ; but mthorises the 
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trading in the day time, between the rising and setting of 
the sun, where it is done for the slave ; provided, the slave 
has a permission in writing from his nmster, or overseer. 
The owner cannot, nnder this law, autliorise his slave, by 
writing or otherwise, to traffic on Sunday, or at  ;light. 
Now, the order in question, if legal, antliorises the &fen- 
dants to sell to Chnrles, ardent spirits, both on Sunday ancl 
: ~ t  night. The lmguage is, " zchrnevcr 71c slinll n p l y  for 
the snnw." 

But, again, it is innnifcst from the wording of tlie act, 
that a, pcrlnissiori in writing must be given for cach distinct 
:~ct  of trading. ?'he act says, tlint any person may in the 
day, "buy or traffic with, or receive from any slave any 
such article, kc., for wl~iicli he may have a perinission in 
writing from his o ~ n e r ,  or mnnagcr, to dispose of the snnw." 
To autllorise the bnging froin :L slave any thing enunleratctl 
in the act, the written pclxtissiou ii~ust specify the :trticle, 
or articles, so by him to be sold. The closing language of 
thc section, is to the same purpose. 

We tliinl~ tlic act, then, intended, th:lt there should be a 
pcnnission in writing for cilcli act of triding. This view of 
the act, is fortified by the opiuion of the Cmrt in STATE r. 
HART, 4th Ired. 249. His IIonor, the late Chicf Justice, 
i11 dclivcrii~g tllc opinion of the Court, uses this language, 
speaking of tlie act : Tlie purposes ~vcrc to rcniove all 
doubt, in cvcry case upon tlic question of f x t ,  whether the 
owner p v c  his coiiscnt to the p r r t i c ~ 2 w  tmding, be." 

PEARSON, J. The Statute n~nlies it unlnl,fd to trade with 
a slave, for any cotton, corn, bccf, leatl~cr, sliecp, kc., kc.. 
with a proviso, that in thc day time, Sundny's excepted, it 
may be lawful to trade with slaw "for any such article, 
or articles, as aforesaid, for which the slavc has a perinis- 
sion in writing from his master to dispose of the same," and 
"to sell and deliver to tlie slave any goods, money, kc., 
(spirituous 1iquol.s excepted, unless there be an order for the 
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same) in exchange for, or payment of the money, or article, 
or articles, which the slave may have been by the mitten 
permission aforesaid authorised to sell." 

The object of the Statute is to take from slaves the temp- 
tation to steal, which would be held out, if they could dis- 
pose of property as easily as they can steal it. 

I t  is apparent from the words of the Statute, that the 
written permission must specify the article which the slave 
has, and is permitted to dispose of. This was necessary to 
effect the object in view, and it was supposed, that if slaves 
could not dispose of any article without being obliged to tell 
their masters, what cotton, corn, &c., they had to sell, and 
the master put it down in writing, there would be but little 
temptation for them to steal. 

The order in this case is void and good for nothing, for 
two reasons: lst, because it does not specify the article 
which the slave was permitted to sell ; 2d, because from its 
generality, it evades the Statute and entirely defeats the 
object for ~vhich it was created. The order being void, it 
becomes unnecessary to decide the question that was mooted 
in the argument: Whether a master may not give his slave 
a written permission, stating that he has five bushels of 
corn, for instance, which he is at  liberty to trade for,-the 
spirituous liquor is expressed in the permission or order, as 
one of the articles which his master is willing for him to re- 
ceive in exchange for his corn? I n  STATE v. AIILLER, 7 
Ired. 278, an opinion is expressed in the afirmative, if it bc 
in the day time, Sundays excepted. 

I concur that the judgment should be affirmed. 
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JUSTIN MARTINDALE us, JAMES WHITEHEAD AND D. B. 
FOGLEMAN. 

A carpenter's tools insy be seized and sold under an original attachment. 

THIS vas an action of TRESPASS, tried before BAILEY, 
Judge, at  Spring Term, 1859, of the Superior Court for 
Wake county. 

The facts were agreed on, as follo~vs : The plaintiff, a car- 
penter, ovned a set of tools, with mllich he carried on his 
trade, in the county of Chatham. Whiist absent from the 
county, these tools were seized and sold by the defen- 
dant Fogleinrtn, rt eon~talde, under an attachment sued out 
by the defendant IThitchead. The plaintiff did not appear 
t o  replevy. 

His Honor, being of opinion w-ith the plaintiff, gave judg- 
ment for. nolninnl daimlges and costa. IYkoreupn the de- 
fendant appealed. 

Millcis, for the plaintiff. 
E. G. Hnpcood, for the t1efen;lant. 

P~anuor ,  J. Can an action be maintained for taking 
under an original rtttachment, a set of Cupenter's tools, the 
working tools of the plaintiff, a i d  belling them under a voz- 
ditioni e.zponm, to satisfy tlie judgment, the dcfendant hay- 
ing failed to appear and replevy? 

The question is now presented for the first time, so as to 
call for a decision. 

An original attachment is a process givcn by Statute to 
compel s clefenclant to appear. I t  is a continnation of a 
" disfrinyccs," a common law process, and a garnishment ac- 
cordiug to the custon~ of London ; with the latter, me are at 
present not concerned. 

When a defendant, after being summoned, failed to ap- 
pear, and attachment issued; if he still neglected to appear, 
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a writ of " dietri?zgas," or '' distress infinite " issued, ocm- 
manding the .Sheriff to distrain the defendant from time to 
time and continually afterwards, by taking hi@ goods and 
the profits ofhis land, so as to compel him to appear." Here, 
by the.common law, the process ended, in cases of injuries 
without force ; i. e. actions of debt &c. The defendant, if 
he had any substance, being gradually stripped of it, by 
repeated distresses, until he rendered obedience to %he King's 
writ, and if he had no substance, the law held him incapable 
of making satisfaction, and therefore, looked upon all further 
process as nugatory. The goods distrained werc forfeited 
to the King, the plaintiff could take nothing, not having as- 
ccrtained his debt by judgment-but a statute allows the 
Court to direct the reasonable costs of the plaintiff to be 
paid out of the fund-3 Blackstone 280. 

Our Statute directs a writ%o issue, commanding the officer 
to attach the estate of the debtor, so as to compel him to 
appear : if he does so and gives bail, the property is delivered 
back to him, and the Court goes on in the ordinary way: if 
he fails to appear after due advertisement. a mode is provi- 
ded by which the plaintiff may ascertain the amount of his 
debt, take judgment and have the property sold and applied 
to its satisfaction, instead. of being forfeited to the State; 
which is a decided improvement upon the common law pro- 
cess. 

I t  is entirely clear, that ,under the dirrtrinyae, d l  of the 
debtor's property, without auy exception, may be seized, and 
it is equdly clear, that the skne may be done under an ori- 
ginal attachment, which is a substitute for it. So, it is clear, 
that under a "Jieri facius" at common law, all of the de- 
fendant's goods and chattles may be levied upon and sold.- 
In this respect, these writs, which are commands of the sov- 
ereign, differ f r ~ m  the extra-judicial remedy of &streas, by 
which n landlord is allowed to-take the goo& found on the 
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premises, except beasts of the plough, for the sake of hus- 
bandry, and things in the actual use of the tenant, for fear 
it might lead to a breach of the peace. But this saving in 
regard to the private remedy of landlords, does not extend 
to writs ; under them, the officer m y  take any thing, a horse 
out of the plough, or that the defendant is riding, or the 
axe out of his hand, and he may use force, with the single 
exception, that he cannot break the outer door of the defen- 
dant's dwelling-" for it is his castle." 

The act of 1836, Ch. 45, Set, 7 ,  excepts from the opera- 
tion of a "Jieri fkcias," working tools, arms for muster 
and other articles. I t  is insisted, that although the words 
are confined to a ".fieri facius," the exemption by implica- 
tion extends to an original attaphment. This is a non sequi- 
tur; because the Legislature deemed it expedient to favor 
a citizen who resides among ud, and renders obedience to the 
ordinary process of the law, by exempting from execution 
the tools with which he earns a livelihood, or the arms with 
which he mustors, it d<,~1s not follow that the intention was 
to extend the like favour to OM, who lcaves the country or 
persists in his disol~etlience to the commands of the State, 
which is shown by his failing to appear. 

I f  in fact he has left the country, whcreforc put in the 
custody of the law his working tools and arms for muster ? 
What objection can tliere be, to having them sold and ap- 
plied to the payment of his dchts ? Or, if he is still in the 
country, and continues contmnacious, with what grace oan 
he ask to have his goods restored to him, or be allowed to 
Iring an action for them? 

Judgment for defendants, 
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A deed of gift rnay be h ~ t d ~ ! l e n t ,  tllougll tllc donor, at  the time of the giti, 
honestly believed, tlra t silo had property sutiicicirt to satisfy all her debts, 
then csistilrg-w11r11 in fi~et she was rni~taltell. 

If tllrre bc an csisting (lcbt, :untl tlw tlcbtor rnalica a voloutary conveyance, 
and afterwarrls 1?eco111cs inwl\vut, so tlritt thc creditor must lose his 
I?lonry, turless the properr). convoyed can bl: reached; sno11 vol~u~tary 
convey;urco is presu~nt.(l :LS u Iuntter of' law, to be iixud~llunt. 

The act of 1510, only rcrlnirl,s the qncstiou of fixr~d to be subnlittcd to a 
jwy,  in  cases wlwre property FULLY S1JlwlClEST ASD AVAILABLE to pay 
all creditors is rt%liucd by tllc tlormr. 

- 7  J wenty-two nt.gmtas ;und two mlall tracts of' land, wlned at  $7250 retaincd 
in silcll a cast:, is not SC~FPICIDST iulcl .IVAILAUT,E to pay debts a~~rount ing  
to $691~. 

(JONES V. Y o u ~ a ,  4 L). & B., 353, and IIorrs~ou 1,.  boar,^, 10 Ired. 40G cited.) 

This mns n scim f d a s  hcforc Judge SAUXDEI~S, at tlic 
Fa11 Term 1853, of l%ocltiiigltnm Superior Court. 

The plaintiff and one Jnnc Si~nders, nlotilcr of tlic dcfiw- 
tlant, were co-snrctics on :L bond of Lutllcr Lindcr, (hted 5th 
Jan. 1842 Jodgment was t$<cn npon this h~i1d and sitis- 
fied by the plaintiff, bcfo1.c t!ic year 1845, ~yho tl~ereupon 
i~~st i tntcd n snit ngninst Jiluc Snudcrs for contribution, a11t1 
recovered judgment : ~ t  Spring Tcrm of Superior Court 18.51; 
for the s111n of $5!35,3S n:id costs. 

On tllc 3 h d  of OctoLcr 1845, Jnnc Snntlers csccntccl i i  

deed of gift, fbr certain ncgrocs to t l ~  clcfendnnt. To sulj- 
,jcct dcfcndnnt on accocnt of tlicsc ncgrocs to the payment 
of the jndgmcnt, obtniilctl t~gninst Jnnc Smdcrs, this snit 
WLS brouglit. Prior to tllc deed of gift, l~ctnccn 1840 mu1 
1845, Jane Sandcrx csccuted bonds to tltc m o u n t  of @654S, 
iLs principd, and otlicrs, :~nionnt not stated, as securit?-. 
A t  the time of the gift, l ~ c r  circumstanccs were gcnernllj 
dcemed doubtful, and in 18-19 Itcr property xas  entirely cs- 
Irmstcd. She left tho county on tllc eainc week that the 
plaintiff obtained his judgment, and tltc defendailt disposetl 
of his dares, in R  cry short time thcreaftcr. 
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The defendant further proved, that in October 1845, his 
mother was in possession of 33 slaves and two small tracts 
of land, valucd altogether at  $7450, which property she 
retained up to 1849, when it was sold, and she became insol- 
vent, and that all the debts which plaintiff read in evidence 
11ed been satisfied, except the one due the plaintiff himself. 

The Court charged, that if Jane Sanders honestly belie- 
ved, whcn slie inadc the deed of gift, that she had property 
~uflicient to satisfy all her debts t h m  owing, but was in fact 
ntistnken, and that the deed was not made to defraud credi- 
tors, they should find for thc defendant. 

Under thcse instructions, the jury found for the defendant. 
1:de for :I, velzirs dc ~ o v o ,  on account of misdirection. 

l t d c  discharged, judgment for the~~lefenclant and appeal. 

Jforelwad for the plaintiff. 
~f i l l rn  and Lcrnier, for the defcndmt. 

l'sansox, J. His Honor instrnctecl dle jury, that if the 
donor, a t  the time the deed of gift mas cxecutcd, 7ionert?y 
h r l i t ~ d ,  that she h i d  pl.opcrtg snfficient to satisfy all of her 
tiebts then oving, but Tiis i ) l  fact nlist~kcn, and made the 
,le'ctl of gift vithout an intcut to &fraud creditors, it wa,s 
~illiil. To this the plaintiff esccpts. There is error. Apart 
ficvi~ the act of 1840, if tlicrc bc :in existing debt, a l ~ d  the 
clcbtor iuakes a ~oluntnry conveyance, and afterwarcls be- 
coaes insolvent, so that the creditor must lose his money; 
or tho donor must give np the property, the latter is re- 
quired to g i ~ c  wag ; on thc ground, that >one must be ho~t- 
cst, before he is permitted to be gcncruns. To effect thir, 
hnch voluntary conreyance is prcsun~eil, as a inatter of Ian, 
to be fraudulent. J o s ~ s  Y. Tors i?  4, Dev. and 13attle 368, 
l iousrox v. BOGLE, 10  Id. 496. 

The act of 1840 nmkes an important change in the law, 
and requires tho question of fraud to be s~~bmitted to thc 
jury, as an open question of fact, iw tl~ose cases, where, "at 
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the time of the conveyance, property, ficlly suficient aniz 

waila62e, for the s;ttisfaction of all his then creditors, i,s 
retained by the donor." This is mntlc a condition prcccdent, 
in order to bring a cade ~vithin the operation of the act. 

His IIonor was of opinion, that, if tllc donor honc;.tly 
believed she retained propcrty snfficicnt to satiqfy all of he:. 
cxisting debts, although she -was in fiict mistaken, it wo&l 
suffice to bring the casc within the opcmtioa of thc act, ant1 
in&e the intcnt to defraud an open qncstion of fact. IYI 
other words, he snpposed the act was general in its opera- 
tion, and tli& not advert to the fact, that it is expressly res- 
tricted to c:~scs, where tlrc debtor rctains property, fully 
sufficient and avnilable, to satisfy all of his existing debts. 

Wc arc not called on to say, what pro~ortion th: i~rnol~nt 
of the dcbts may bear to the :mount of property rctaincd; 
it is sufficient to say, that tjventy ncgrocs, and two sniall 
tracts of lantl, valued in 211 at $1,250, is notproperty fully 
snEcicnt and available to pny debts a ~ ~ o u n t i n g  to $6,848. 
\dlich was the codition of thing? in this case. No marl 

would lciid money npon sac11 security; 11c would rccpi~.c 
popcrt.y of this dcwription to exc-cd the debt a t  least one- 
third, if not one-half. Sl~ol~lti o?lc qf the ncgroe-; die, t ; ~ ,  
fund is a t  once insu3cicnt; t~ say notl1:rlg of the accnmu- 
littion of interest, i d  the fact that the debtor innst ha:-(> 
wnwthing t~ live on. 

Evcry imporkmt change of the law, by ;L St:ttntc, givca 
rise to questions of clificdty, for the mit of man cannot 
foresce all the con,ieqncnc~s:; besicleu th'it of fiving a rule o:' 

lwoportion, ;~not:wr is sngge;tccl by the f:rcts in t h i ~  case- 
;L p:~rt of i h ~  intlcbtinerlts mere smriy clchts, (\r!~:tt 11%" i y  
not stated:) Ought snch debts to he taken inti, the account ! 
'Chcy arc debts as ulnch as any other sort, and freclucritly 
persons are induced to makc fr:rucldent convcyanccs, rnhe11 
they find themsclvcs cmbarrasscd as surcty. On the othc; 
hand, if the principal be entircly solvcnt, it would seem, that 
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i t  ought to be considered. This would involve the necessitj 
of taking an account all around. But we cannot anticipate, 
and will not venture to lay down a rule, except when thc 
clccision of the case requires it, and we can have the 
benefit of a full discussion. 

Judgment reversed. Tro~~ire  de ?zozio. 

1)EK ON TIIE DEMISE OF WISFJELD P. COPELASD v. WAHBCh 
SilULS. 

Ail i~nnaturalizcd Soreigncr cannot Iiold by courtesy such an intcrc~t  i n  
lalid as can be sold by u Fr ~ . 4 .  

Al~lioi~gh,  it is true, tliat wlicare both piutics claim ti:lc unclcr the sinlw 

l)crPoa, each is estopped from dciiying tliat siicl~ person had title, yet 
this rille docs not prevail where olic of' ilw partics can bliow a Lertctr 
t,itle in I I r a I s m P .  

( ~ ' . L z . L  V. Wnlm, 4 Dcv, E .  247. LOVE v. GATI:~,  4 DCY. and Eat. R c p .  C i j l i  
Soau-oou v. M ~ I ~ I W W ,  lbitl 442,-citrtl illit1 approvt,tl.) 

EJECTNEST tried lxfore his Honor, Judgc Jlrm,r, at  the 
I"al1 Terln, 1853, of Nortlinnq>ton Superior Court. 

I 1  l l i e  !:1m1 in q~~cst ion,  it was C O I ~ C C - ~ ~ ~ ,  hat1 been the pro- 
perty of Ann Elizs Bolton. She intermarried with one 
John RfcA.uliff, an  unnaturnlized foreigner, vho rcsicled ill 
the county : a cleecl was exhibited from RIcAuliff and wife 
to i\Iary Eliza Suter, properly nnthenticateil; Mary E. Sutcr 
tlicd, and there m s  a regular d o  1)y tlieadministrntor to pay 
tlcbta, m d  n tleeci from hiin under an  order of tlic County 
C'uurt, to the lessor of the plaintiff. 

The defcncliult claimed uncicr a ?ale of XcduliE's  intc- 
rcst in this li?ll~l? by ~ i r t n r e  of a .fieri ufucicc8, bearing test 
prior to tlic tlntc of the dced from JIcSuliff and wife, to 
Mary E. Suter. 
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I t  was insisted by the plaintiff, that McAuliff, being un- 
naturalised, could have no interest in the land which could 
be sold by a fi fa. 

The defendant contended that the plaintiff, being privy in 
estate vith Mrs. Suter, who had accepted a deed from 
McAnliff, was estoppcd to deny his titlc. 

The Court being of opinion, that McAuliff, being an un- 
naturalised foreigner, could hold no interest in land subject 
to be sold, and that the plaintiff' was not estopped, so in- 
structed the jury, who returned a vcrdict for the plaintiff. 

Rule for a v e ~ ~ i r e  de novo for error in tho instkuction of 
the Court. Rule discharged and appeal to this Court. 

Brayy, for plaintiff. 

Barnes, for defendant, argued as follows : 
I n  an action of cjectrneut, lessor of tllc 1)laintiff must rc- 

cover on the strcngtl~ of his own titlc. 
Thc judgment and execution, untlei. vllich thc landlord of 

dcfcndant claimed, wcrc prior in datc to the dccd from 
McAuliff ant1 wife, to Jfrs. Sutcr, ;~ritl t r i ~ i i ~ f ~ r r ~ d  thc intc- 
rcct of McAuliff in thc I;md to tlic dcf'e~~tlant's lantllord. 
I t  is argued, that llcdulifl; hcilrz :ln ~urrmti~rali,wl foreign- 
er, could h a w  i ~ v  jlttercit i l l  land M hiclr v ;I \  the s i~ t~ j j ec t  of' 
esecution ; :tnd it i j  admitted that i~ 1 ~ s  bcclt tlccidcd (PAC], 
I-. WARD, 4 Dcv. 247,) that " an a1 rc11 c:lvnot t;~lie by dcsccnt 
courtesy doncl-, or r~tlier titlc merely tlcri\-cd from the law. 

The lcqsor of tlie plaintiff, howc\.cr, cannot tlrail himself 
of this principle of' law in thc preicnt :ictioii. IIe is privy 
in estatc with ;\h. Sutcr, 1 ~ 1 1 0  acceptod of rt dced from 
RIciluliff, claiins title under tliat (Iced, and is tllcreforc. 
estoppcd from denying that AIcAuliff 11ad title to the locux 
i I .  " V l w e  both parties claim title iirltler thc same. 
person, it is ]lot competent to citllcr, a i  ,ciich claimant, to 
deny that such person had titlc." IYES v. SA'IVYEB, 4 DCV. 
and Bat. 51. (' R h c n  parties, hy clecd or solemn act, in 
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pais, agree on a state of facts, and act on it, neither shall 
ever afterwards be allowed to gainsay a fact so agreed on, 
or be heard to dispute it." ARMFIELD v. MOORE, 1 Busbee 
157. Privies in estate are bound by estoppel. COKE upon 
Littleton, Butler and XIargrave notes, vol. 2, p. 352. TEE- 
VIVAX v. LATTREX~E, Smith's Leading Cases, Law Library, 
Xo. 30, page 102 and notes. 

When one accepts of a deed, it iq an admission that the 
party making the deed had title to the land conveyed, and 
while lie claims title under that  iiistrument he cannot be 
heard to allege the contrary, I t  would be absurd in thc  
extreme, to permit a plnintiff in cjcetincnt to offer in evi- 
dence a deed from A. and P,. to himsclf, claim title alonc 
through it, and then, in the face of iuch claim, dcny that  A., 
one of the parties thereto, had a sl~adow of title. I t  would 
be a violation of all principle, antl would protlucc the very 
coniequcncer r hie11 tllc n ldesornc doctrine of estoppel as 
applied in our time i i  intendc4 to prevent. 

BATTLE, J. The defcndmt's counscl admits that  i t  is n 
w l l  settled principlc, that an alien cannot take land by de- 
scent, courtesy, dower or other title, derived n~ercly from 
the law. 7 Rep. 26. PAUL r. W A I ~  4 Dcr. 247. ~ ~ E I ~ I . ,  

on the property of I1ubh:~rtl antl vifc, 151 (637 Law Lib. 
114.) The defcndaut did not, therefore, acquire any inte- 
rest in the land in cont~ovcrsy, by his purcllase under the 
execution against JIcAuliff. But his connsel contends, tha t  
the plaintiff's lcs:ior c1:~ims under the mmc person, and is, 
therefore, estopped to deny his title, and that, as thc defer-.. 
dant purchased under a j e r i  facia:, wl~ich bore teste prior 
to the date of the tlcctl from the s:~id IIcAnliff and wife, to 
the person under whom the lcssor claimed, the latter could 
not rccover. Tlie doctrine contended for, in the ingenious 
argument of the counscl, is, to a certain extent, undoubtedly 
true, and is \ d l  supported by the cases to mhich he refers, 
as authority for it. That doctrine is, that  as the lessor of 
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the plaintiff, in an a d o n  of ejectment, is bound to show 
a good title in himself; the defendant being in possession, 
may generally show in his defence a better title than that 
of the lessor, outstanding in a third person. But, if both 
parties claim title under the same person, it is not compe- 
gent to either, as such claimants, to deny that such person 
had title. I\IURPIZY v. BARRETT, 1 Car. Law. Reports 
105. IVES V. SAWYER, 4 Dev. and Battle 51. That rule 
must give may, however, when the party can show a bettey 
title in Izimself, as is proved by the cases referred to by the 
plaintiff's counsel. LOVE v. GATES, 4 Dcv. and Bat. 363. 
NOR~VOOD V. MORROW, Ibid. 442. BRERETOX v. EVANS, 
Cro. Eliz. 700. 

I n  the present cnse, the lessor of the plaintiff lias sliown 
a perfect title in himself, for: tlLe deed from Mciluliff and 
Wife, to Nary E. S~tter, mas sufficient to p ~ s s  the titlc of the 
wife, to licr ; the mine having been acknomletlged, and the 
*ife privately examined, as required by law. 

It is true, that the execution of the ched by the husband 
had no effect to pass any interest fro111 him, for the ~ e ~ y  
good reason, th i~ t  he liad 11011~ ; yet, lie H ~ S  a necessary 
party to enablc his wife to OOI~VCJ- licr 'interest. If, then, 
the lessor, nlio claimed under Mary E. Sctcr, llnd been in 
possession, lie could linve defci~ded himsclf in an ~ ~ c t i o n  of 
cjectinent, brought by the present defcntiant, by showing 
title in Jhzself,  and me can see no good reason why that 
title i m y  not he slio~vn to  nil liIin, in the sanle kind of 
action, brought by liimsclf. 

We have not sdrcrted to tlie act of 1848, ch. 41, wliich 
prohibits tile sale of the husbnncl's interest, because tile 
plaintiff's connscl lias not relied upon it, and nc  think liia 
right to recover good, without it. 
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JOI IN W. XOIIISliTbOS & WIFE c. JOII-< l? OH;RTP,  EXECUTOR 

A present lwiluest of a . h w  cr ltiollcy is not to  bc pu; . t l~~~oc l  till the espir;i. 
ti011 of' i t  lili: cl;tatc, ; ~ l t l ~ ~ n g h  cou~rt:etrd by tllc 11-ord " also" wit11 i~ 

clevisr of' an estatc tlitls ~ X I S ~ ~ I O I I P ~ ,  \IJIIVI.C the ctfcct of such a construe- 

.ti011 wot~lil he an htvl;t;wy, :is to this prol)i3rty, li" tht. INTKHIJI. 

(SIIE~<IT,~, v. ~ ~ ~ c l 1 . ~ 1 1 1 ~ ,  7 11'11. 161, :111cL 1 1 1 - M ~ ~  v. \ V ~ I . J . ~ . I X S ,  I d .  v!, 
\Y:rrr!: v. (;K:XX, 1 h l .  Eq. I,?, vit~~(1.) 

A~ 'P~ML froin the Snpcrior Court of Rockingham, upon 
the petition of plnintiffk' for a I , Ix . \ c~ ,  heard before his Honor 
Judge S A U K I ) I ~ P ,  a t  F d 1  Tcrin, 1853. 

Sarnll Cobblar, t l ~ c  l e p t c e  nlcntiorled in the following will, 
I d  intcrniarricd with the other plaintiff, John W. Robert- 
SOIL, at the filii~g of this petition. The only question in the 
case arises on the co1:huction of the ail1 of John Parish, 
wl~ich is as foliows :- 

1st. I t  is illy \rill ant1 dcsirc, that all nlj7 just debts hc 
pic1 by iny e ~ e c u t o ~ ,  l~crent'ter i~rmccl. 

2nd. I give and bcclrtc:itl~ to nl\- h l o ~ c d  nife Ailb~,  all 
my plnilti~tion a l ~ d  tools of ercry dcscriptiol~, ho11scliol~l and 
kitcl~cn ftunit~lw of every clcscription, all illy stock of lrorses, 
cattle, liogs ant1 41ccp. itlltl tuo ct:irr;n:;cs ; dso, one negro 
lnnn l~i~lnctl X:1joi, nntl all lrly crop of CT cry ileseriptioil. 
wllic!~ 11i:1>- lx OIL 1t:11~d : illy 11 ill is tliat A4i!s~-, illy n-ife, li:~ve 
tllc above nix:nctl p~opcrty, her rrnturd life, wLic11 is only 
lent for tirnt t h e .  

3rd. My will and tlchire is, i l ~ t  l q -  ilegro woinnn nnn~ed 
Riah, togctlicr wit11 all tlie l~onwl~old and kitclicn furniture, 
cscept one bcd and fnrrlitnre, and one c h t ,  to do as slic 
tl~inks proper with. 

4th. After rng wife's dcatlt, my nil1 is, that P::rn11 Cob- 
blar, a, dnugltter of 'l'11om;is Cobblilr, is to h a ~ e  the above 
n a m d  beds, funlitwe and one chest. I also give and 
bequeath to the said Snrult Cobblar, seventy-five acres of 
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kind, taking in my dwelling house, orclmd and spring. 1 
also give and bequeath to the said Sarah Cobblar, threc 
hundred dollars, or a negro girl worth that money. Now, 
in case the said Sarah Cobblar should decease without hav- 
ing any children, my mill and clesirc is, that all, except the 
]led, and furniture, and chest, is to go to Elijah Cobblar's 
children, and be equally divided among them. 

5th. My will and desire is, that, after my wife Ailsy's de- 
cease, my wish is, that the bala~lcc of my land, together with 
every thiilg else, slloulil be sold, and the inouey arising from 
the said sale to be equally cliridccl between Elijah CobSlar's 
children. 

I do hereby malie and ordain my friend, John Roberts, 
executor, he. 

The plaintilf prayxl t h t  the legacy of $300, or the 
negro woman, might be paid to him, immediately, by the 
executor, who is il~ndc defendant. 

'rhc answer of tllc executor, after atlnlitting all the alle- 
gations of the petition, submitted to thc Court, ml~ethcr lie 
onght to pay over the 1eg:rcy hcfore the dcatli of Ailuy, the 
widow. 

The cause JyiLs sct fcr 1ic:rring on the bill, amrver a i d  
exhibit ; md, on t l ~  hearing, it was declared a:; the opiniolt 
of his Honor, t h t  T:IC poss~s~ion  of the legacy to the plain- 
ti& should he lmtponed until i!i~ dcat l~ of Ailsly Ptlrib'n, tlic 
xitlow. and a decree wns nmdr accordingly, from al i ic i~ the 
pinintifls appedcd to tlii;, Court. 

Miller, for the plaintif. 
Xorcheacl, for tlie defendant. 

BATTLE, J. The only questio:l presented on this appeal, 
is, whethcr the bequest to the f o u e  plaintiff, of "three hun- 
dred dollars, or a negro girl worth that money," containcd 
in the will of the clcfendant's testator, is to be paid immed.- 
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ately, or to be postppned, ns to the time of payment, until 
the death of the  ido om. 

111 the Court bitlon, the dccree was ztgainst the plaint&, 
upon 1~11at lte concei~e to have beell an erroneous construc- 
tion of the nil1 under which they clnimed. Tlie terms of 
the bequest import an illmediate gift, and they are to be so 

"' 4 L l  ued, m l e v  a contrary intent is. apparent from other 
parts of the ~vill. 

The ciefeni1,rnt contends, thzt snch contrary intent does 
appear, from the c lnuw ~ l i i c h  iiilnlediately precede the one 
under c o n d e r ; \ t ; r ~ ~ ~ ,  for tlie rcaqon, that  tlie first of those 
c lausa  eaprcshlz pcstpone? the lscqucst of the bed, furni- 
ture and cliest, to the death of t!ic ividow ; and tlic sscond, 
by n n e c e s s w ~  il,~plic,ltion, 2ostponcs the devise of tho 
%el e n t ~  ncres of Inlid to the sanle time, thc lsnd having, in 
a. prcl iou, part of the 11711, 7 cell g i w n  to the widow for lifc, 
aacl thnt tile clause in qnetioti, commencing with "I also 
give and hecttte~:th to tile said Sarah CoLLlar," kc., must, 
~ J J T  force of the nold t r l . ~ ,  l t ~ ~  c the s:mic construction. I s  
is t:.,.e, that, in the c ~ i c s  rsf S I Z ~ L I I L L  v. ECIIARD, 7 Ired. 
161. m d  IInr :s Y. 7 i 7 i ~ 1 . 1  I::s, 12 Ired. 92, the construction 
tnrl~ecl p : r t l~-  ~ p o n  that vo:d nhich :\as cxpluineil to mean 
-. in like manner," o; " in tlic same mnnacr." S ~ ~ I ~ I L L  v. 
Ecrr ~ R D  x-ns short!j- t!li\. d to-tator clcvisccl to his w;f'e, 
tluring her lifc or nido\\liood, all his estate, esccpt what he 
sliould by liis xili otlieixi>c dispose of. EIe tlicn garc  cer- 
tain propc~-:~- to 11:s c l~i ld lm,  to 1jc their's a t  his decease. 
Then collies this ciause : ' .Also, a t  the clcceasc of my wifc, 
I g i ~  e to l n j  6011 G., n1j n1:~n S:epIml, and to my son L., m y  
I~:LII Charles. Also, I g i ~  e aud beyncatli to my son L. W. 
all iny Innda, kc., (on 11 hich he 1iad previously given his wife 
:I life estate.) Also, unto lily son L. IT. I give my two boys 
Dicli and D,~ritl, nitli t!icir mot he^. :" Ileld, that these 
negroee, last mentkncd, did not pass iminecliately to L. W., 



DECEMBER TERM, 1853. 77 
- - 

Robertson and Wife V .  Roberts, Ex'r. 

but only in remainder, after the death or marriage of tho 
widow. I n  HYMAN v. M'ILLIAXS, the bequest was substan- 
tially as follms : " I leave to my wife Charity, one negro 
man Primuu," (and other negroes;) " also, she may take 
choice of any one of the negro girls belonging to my estate, 
which I may not give away," kc., " and, at  the death of my 
wife, the nagroes which I have loaned to my wife, and their 
increase, I want to be eqtzally divided between my four 
grand-children," A, B, C, and D. Held, that the wife took 
a life estate only in the  negro girl selected by her, from 
those not given away. I n  the opinion delivered in each of 
these cases, the Court, while laying some stress on the word 
".also," sought the aid of other dispositions in the will, to fix 
the construction, and thus, with the definitions " in like 
manner," end " in the same manner," given to that word, 
they were enabled to reconcile one part of the will with 
mother, and give a consistent exposition of the whole. But, 
if the same meaning bc attached to the word "also,"in the 
will now before us, a directly contrary effect will be produce& 
Instead of enabling the expounder to give operation and 
effect to each and every clause of the will, it will cornpol a 
declaration of intestacy as to E life estate in the bequest, 
which the plaintiffs are now claiming. I n  no part of the 
will is any money given to tlie ;widow, either expressly by 
that designation, or by general terms. She cannot take a 
life estate by implication, in the $three hundred dollars, or in 
the negro girl, which that sum may purchase, because it ap- 
pears from the case of W r m ~  x. GREEN, 1 Ired. Eq. 45, 
and the authorities there cited, that the doctrine, that a gift 
by will to A, aftcr the death of B, is a gift for life ,to B, by 
implication, do@ not, under any circumstances, apply to  
~ e r s o n d  chattels. If, then, the widow cannot take this be- 
quest for her life, it is certain that no one else can ; for, i t  
is manifest, that it cannot form a part of the fund given in 
the residuary clause. 
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Any other construction, then, than to hold it to be an im- 
inediate bequest to the fenw plaintiff, mill leave it as an un- 
clisposed residue during the life of the widow, to be divided 
imong the nest of l h .  Such could ncver have been the 
intention of the testator, and we tlicrcfore adopt the only 
other a~linissible constn~clion; to wit, tlmt nllich lrti~lie~ it a 
present gifi to tlie f cme  plaintiff. 

The decree given in the Court below mast be ~cvemed ,  
;md a clewee be entcrcd herc for the plaintiff. 

Decree reversed. 

SEII, CIIASCP v. KASCY l:AI,L)WIN, AU31'R. 

APIJI:.;L from t l : ~  Snpcrior Court of Lam, of Colunhus 
County, a t  SpringhTcrm, 1853. IIis lionor, Jutlgc DICK, 
presiding. 

r Y 1111s R-:LS an actiou of nmri5, co~n~ncncccl by ~mrl-nnt be- 
fore a Justice of tlic i'eacc. The plaintiff c?cclarc.il upon s 
common promi:-ory notc, uncicr scal, for tj47. Plcas : gencral 
issue ; pi lpcnt .  ~ 1 3 0 1 ~  the triitl, thc plaintiff offered to 1,rove 
the loss uf the note, I)y his own oath, aud to swear he had 
no other ineans of proving it. Tlie evidence was ol~jected 
to and rcjcctccl. Tho plaintiff submitted to a non-suit and 
appealed. 

LVcDugald and Bmlcs, for the plaintiff. 
W. WimZow and ,Ytmn/re, for the defendant. 
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PEABSON, J. Tlle counsel for the plaintiff admit it to be 
settled, as a, general rule, by COTTON Y. BEASLY, 2 Murphy 
250 ; FISHER v. CARR~LI, ,  6 Ired. Eq. 486 ; M c 1 - h ~ ~  V. 

MORRISON, 13 Ired. 46, tliat, in actions a t  law, it is not 
competent for the plaintiff to prove, by llis own oath, the 
loss of a negotiable instruincnt ; but insist tliere should bc 
an exception, when tile amount is less than Mty dollars, and 
put the argument on the ground, tlmt, in such cases, Courts 
of Equity refuse to give relief. Courts of Law never per- 
mit their jurisdiction-or " the course of the Court "-to 
be controlled or influenced by wliat may or may not be done 
in other Conrts ; they act up011 gc11ern1nnd fixed principles ; 
their judgments arc nbsolute, and carmot be moulded and 
framed to suit the exigencies of particular cases. 

Wherc there is a right, for which other Conrts give no 
remedy, or an inadequate oue, Courts of Equity have been 
accustouled to asswne jurisdiction, "to prevent a f d w c  of 
justice ;" but it is n new iilca, thiit Courts of Law titkc 
jurisdiction, becausc the plaintiff is " without remedy, bitve 
in this honornblc Court." 

The plaintiff says llc llns n right, :ind ought to Iinre :L 

remedy. \That is llis right ? Not to be p d  in the sstinr 
way as if he hsd not lost the note ; that 11 ould put the con- 
sequences of his negligcncc or misfortune 11po11 the dcfen- 
dant : hi? right is to hsrc the inoncy l)aicl, proridecl he will 
indemnify thc dcfcnclaut. Conrts of Law cannot c~lforce 
this right, for their judgnlcnts iwc nbsolutc, and thc1 can- 
not require an indeillnity ; so, if tllc pl:~intiiT was allowed to 
prose the loss of the note by his own ont:r, m d  to get jndg- 
mcnt, a i d  collect tllc money, and an cnclorsce should aftcr- 
wards sue and recover the inoney n secolid time (the pa1- 
ment upon the first judgment is no bar), the defendant 
would have been forced by the judgment of a court to pap 
the debt twice, and have no remedy for the wrong : bccanse 
money paid upon a judgment can never be recovered back 
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by an action a t  lax.  Courts of Law, therefore, cannot give 
:L remedy, without subjecting defendants to the risk of pay- 
ing tlie same debt a second time, and being left without 
:~ng remedy over, ivliicli would be manifestly unjust. KO 
Court of justice will put a dcfcndant in such a predicament 
upon the mere oat11 of a pli~intiff. 

On the other llailtl, Courts of Equity can, by their de- 
cme, require an inclcinnity, and a n  thus '' enforce the 
riglit ;" for which w n w i  they allow the loss to be preyed by 
tllc cnt!i of t11c p!ai:lM, and unlcss the execution or contents 
of the note are denied, will give relief. - 

But, nltliongli this is the gencral rule, in order to discoa- 
r i~ge  trivid snits, allen '' the play is not worth the candle," 
and thc inrtitution of the snit indicates a wanton passion 
for judicial contest, Courts of Equity have adopted a rule. 
not to take jurkllction of u money dcmnnd for relief against 
:L judgment, if the i~monnt is under fifty dollars, mhicli i.c 
llie average coats of suits in their Courts. 

I f  the plaintiff can 111:~kc good liis cansc of quarrel 
against this rnlc of tlic Court of Equity, well. But he 
certainly 1i:ts no g1.0111111 to c ~ n ~ p l : ~ i n ,  becnusc the Conrts of 
Lnw rcfuse to aid liini, not on account of :L rule fouildcd 
upon coiivcnicacc a i d  espcdicncy, but for tllc substanti:~l 
rcason, that t l i e ~  ciii~not cnforcc n right. 

Jnclgmcnt affirmed. 
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4 Deputy Sherig, to whom ~t IS alleged payment of a judgment was made, 
is a competent witness to disprove tho allegation. 

(STATE V. FULENWIDER, 4 Ired. 364; Hawimis v. WALL, 3 Ired. Eq. 280,- 
cited and approved.) 

APPEAL froin the Superior C ~ r t  of Bladen, Fall Term, 
1853. His Honor, Judge SETTLE, presiding. 

THE defendant was b r ~ u g h t  into Court by virtue of 
a CAPIAS, "to show cause why he should not, pay the costs 
and fine of a fcwmer indictment." The motion for judg- 
ment was resisted npon the ground, that he had been dis- 
charged from the same, by having been prayed in custody 
for the fine and cost, and discharged. The fact as to this 
point is, that the defendant vas ordered into cxtody, at  a 
former term of the Court, for the fine and costs npon a con- 
viction, and was permitted by the Sheriff, without the au- 
thority or consent of the Solicitor, to escape. 

The defendant further opposecl the motion, upon the 
ground, he had paid this judgment ; and to make good this 
defence, he showed that there mas at  one time a surplus of 
money in the hands of the Sheriff, arising Eom the sale of a, 

negro under an execution in another case, of greater amount 
than the sun1 now demanded: to this it was replied, that the 
whole of the said surplus had been drawn out of the hands 
of the Sheriff by the dcfendant, and one Fltzrandolph, the 
Sheriff's deputy, d o  made the sale, was offered as a witness 
to prove this 'fact. The competency of t l i ~  witness vas 
objected to upon the gronnd of interest, but the objection 
was overruled by his Honor, and the fact being established 
by him, as alleged by the State, the Court gave juLigme11t 
against the defendant, from which 'he appealed to this Court. 

Attorney General, for the State. 
~McDugald, for the defendant, 

HASH, C. J. Upon the authority of the case of HAWKIXS 
v. WALL, 3rd Ird. Eq. 280, we concur with his Honor in his 
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judgment in this case. There was no payment of the judg- 
ment, by operation of law, upon which the defendant was 
ordered into custody by the Court. 

It is well settled, that where a defendant is arrested, upon 
a ca sa, in a civil suit, and is discharged, by the direction, 
or consent, of the plaintiff, it is in law a discharge of the 
debt, but where he is discharged by operation of law, as by 
an insolvent act or act of bankruptcy, or where he dies in 
prison, or escapes, it is not a discharge of the debt. Inthe 
case of HAWKINS, a judgment had been obtained against 
him, by the defendant WALL, upon which a capias ad satis- 
faciendunz had issued, and under which he was arrested, and 
gave the Sheriff a bond for his appearance in Court. He 
did appear, and surrendered hiinself in discharge of his bail, 
andwas not prayed into custody. Subsequently, a$eri facim 
issued against HAWKIN, to collect the judgment. The bill 
was filed to obtain an injunction, upon the proof of an agree- 
ment alleged to have been made between the plaintiff and 
the defendant, and also upon the ground, that the plaintiff 
had teen clischarged from custody, by the act and consent 
of thc creditor, and that, thercby, the dcbt was discharged. 

In  the opinion tlelivered by the Iate Chief Justice, the 
doctrine is fully discussed, and the principles governing this 
case settled-that vlicre a debtor is in custocly, upon final 
process, and escapes, or surrenders himself in open Court, i t  
is no discharge of the debt-and in the latter case it is op- 
tionary n-ith the plaintiff, to pray him into custody or not- 
and. if he does not, his rights under the judgment are not 
touched-and the opinion f~~r t l i e r  decides, that it is in the 
pomr of the Court to order the defenclant into custody, and 
if thcx did so, it ~oulcl  be a new imprisonment under that 
order : v e  think that case decisive of the one before us, 
upon that point. The first judgment against the defendant 
was not discharged, by his arrest under a ca sa, and his es- 
cape therefrom, by the act of the Sheriff. The State, by 
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its agent, the prosecuting officer, did not assent to it. As 
the judgment was still in force, the Court had a full right to 
order a new capias to issue, and upon the defendant's 
being brought into Court under it, there was no error in the 
judgment rendered, of which the defendant has a right to 
complain. 

We do not deem it necessary to consider the question of 
the power of ths  Sherig, to retake a prisoner, under find 
process, who escapes by his permission. I t  has no applica- 
tion in this case, as he acted under the precept of a Court 
of competent authority. 

The defendant further insists, that the money due upoil 
the judgment had actually been paid to the Sheriff-and 
he showed, that a negro of his had been sold by one Fitz- 
sandolph, the deputy of the Sheriff, and that the sale raised 
more money, by $188, than was necessary to satisfy the 
execution, and that the moncy was still in the Sheriff's hands. 
Fitzrandoph was then called in behalf of thc State, to 
prove that he had paid that surplus to the plaintiff himself. 
The defendant objcctcd to his competcncy, on the ground of' 
interest. The objection was overruled. I n  this we see no 
error. Sce YORK v. BLATT, 5th Ma. & Sel. 71-and STATIC 
v. FULENIVIDER, 4 Ired. 364-where it is decided, that in an 
action on a constable's bond, against his sureties, the consts- 
Qle was a competent witncss for the relator. 

But further, he had no interest'in the proceedings ; ncithcr 
he nor his principal, the Sheriff, mas a party to the record, 
nor can the judgment bc given in evidence against him, in 
any further suit by the Sheriff. 

Judgment affirmed. 
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X A K Y  A. HI'VEd vs. GERXAN B. GUTIIRIE. 

'I'hc n.ord.5 of limitation to a n  actio!l of s lm~dr r  arc to be taken n.; LuaAR 
;rnd llot as C.4I.EXDAX TklONTIGi. 

TIIIS was an action on the casc for slanderous words spo- 
ken, tried bcfore his Honor Judge SAUKDERS, at Fall Term, 
1853, of Chathain Superior Court. Pleas : general issue and 
Statute of Limitations. 

The xords coiuplaincd of, n crc provcd to have been spokcll 
on the 5th day of h~qp,st, 1851, T l ~ e  writ on the casc was 
;-;sued on tlie 23rd of January, 1852. The Counsel for tho 
defendant insisted, that the w o ~  ds six months on the Statute 
limiting the tinlc ill a l i ic l~ this action could be brought, must 
he construed to mean six Zt~xur months. I t  was agreed by 
Bhunscl, that tlw jury might render their ~erdict ,  and if 
for t l ~ c  plaintig, and h i  Honor sllouYd be of opinion, that 
thc Statute was a bar, hc should set aside the verdict, and 
c~ntcr a judgment of nonsuit. A verdict vas rendered for 
the plaintiff. 

Cpon consideration of the point reserred, his Honor being 
of' opinion with the defendant, set aside the verdict, and gare 
iudgmcntof nonsuit, according to the agreement, from which 
i~~clg~ncnt tlle plaintiff appcalcd to this Court. 

If'insto?~ for the plaintiff. 

Manly, with whoin was JfiZla~; argued as follow : 

I n  our law, is thc word montll to be taken as lunar or cal- 
endar in Statutes and Judicial proceedings? 

Our coilceptioi~ of time originates in that of motion, and 
particularly in those regular and equable motions carried on 
In the Hearens, the parts which from their perfect similarity 
to each other are correct measures of the continuous and 
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Nas~r, C. J. The case involves the guestion, not yet de- 
cided in this Court, whether, where a Statute makes 11.e 
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of the words "months," a lunar or a calendar month is 
meant. The action is for ~Ianderous words. The Statute 
provides that in all such c a s h  the action must be brought 
in six months after the words spoken, and not after. The 
Statute being pleaded, if a lunar month is meant, the action 
is barred : if a calendar, it is not: and this is the only ques- 
tion before us. Rev. St. Ch. 65 Sec. 3. 

I n  deciding the question, our attention is naturally d m a n  
to the history of the division of time into years, monthsand 
weeks. Tho latter is of Divine institution, being the time 
employed by thc Creator of all things, in the creation of 
the world, and mal4ied by him, by a c~inmand, to keep holy 
the seventh. The other two divisions me of man's inven- 
tion. I t  was early discovered, that they weye necessary : 
observation pointod out, that the apparent course of the s u i ~  
aropnd the earth occupied a period of a little more than 
tlirce hundred m d  sixty-five days. The changes of the 
moon, which wcre observcd to occur ercry t-wcnty-eight days, 
naturally suggested the division of months. Among the 
old Romans, thcir first l&ig, Romnlus, divided the year into 
ton months, giving ta four of d i ~ ~ i i  thirty clays, and Co the 
rest thirty-one. I t  was soon discovered, that this did not 
itnswer ; tlierc n erc not clap sufficie:lt for the sun to pcrfornl 
his circuit, and lic insertcd as many days as were mcessary 
to bring it up to the year suxeeding. His successor abol- 
ished this method, and addeci two new nlonths, to nit  : Jan- 
11wy and February. Tlius the p a r  was made to consist of 
twelve months, numbering tlirce huntlreci and fifty days, and 
to make it agrec with thc solar period, intercalation-that 
is, inserting days, was ~esortcd to, and they \:ere intrusted 
to the Pontifex Maximus, wliose duty it was, on the first of 
crery mmth, to proclaim (cnlare) the month, with the festi- 
rals occurring in it, and the time of the new moon,. From 
the verb " calare " originates the word c L  calendar," which 
means the division of time into years, months, aeeks and 
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days, and a register of them. Our almanac is an instance 
of it. I n  consequence of the mistakes and negligence of 
the Pontifex Rlaxirnus, great confusion ensued in the recur- 
rence of the festivals, which ~vas  endeavored to be rectified 
by Julius Czcsar, by introducing two new months, be' ,reen 
November and December, so tHat the year contained four- 
teen months. His system continued until 1582, when 
Gregory 13th introduced what is uallcti the new stylo, and 
is still in use under tllc name of the new, or Gregorian Calen- 
dar. Tlie calendar of the Romans bad a peculiar arrange- 
ment: they gave particular names to t h e e  days of the 
month; the first was called the cnlcnds. I n  the four 
montlis of March, May, July, and Octo?-,er, the seventh d n ~  
was called tlie I L O W ~ ,  and, in the othcrs, the fifth xas  callctl 
the n o ~ ~ s ;  and in tlrc four former, tlic fifteenth days were 
called thc ides, and in tlic rest, tlie thirteenth were thus 
called. A month is tlic twelfth part of a year, so called 
from tlic moon, by ivl~osc motion it was regalated, being pro- 
perly the time in ~vliicli the moon runs t lxoagl~ the Zodiac. 
A solar month is the time in which the sun runs thiough one 
entire sign of the Ecliptic, the inem qi~antity of which i- 
t l ~ i r t ~  days, ten Iiour::, tventy inin~~tcs,  arid five scconds, 
being one-t~\elf'th of t l ~ c  time composing the whole year. 
the length of the lunar montlis being now twenty eight days. 
The Romans used the latter in their computation of time. 
Co. Litt. 133 13. T h s  we have seen the cliffercncc betnecu 
the solar and the lunar ~nontli,~. I t  is somcwiiat remarkable, 
that thc con~putation of time, nnclcr tlie same government, 
should be ilifcrcnt in tl:e diEferent Courts. I n  the temporal 
Courts of England, ;L month is usually consiclcred to wxm a 
lunar inontl~; in the eccleciastical,  sol;^ or c;~lendu. 1st 
Black. Rep. 450; 1 ill. k S. 111 ; 1 13ing. 307 ; and, ill 

general, when a Statute speaks of a month, without adding 
calendar or other words, showing a contrary intention, it 
dlall be construed a lunar month of twenty-eight days. (i 
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Term. Rep. 224 ; 3 East 407 ; 1 Bing. 307. Where a deed 
speaks of a month, i t  shall be intended a lunar month, unlesr 
i t  can. be from the context that it was intended to 
be solar ; 1 M. 8~ 8. 111; Corn. Dig. Ann. E. Cro. Ja .  107, 
and so in d l  other contracts, (4 Mod. 165; 1 Stra. 448,) 
unless it be proved that  the different departments of trade, 
vhich-the contract concerns, is, that  bargains of that  nature 
are made in rcfcrcnce to solar months, ( 1  Stra. 652 ; 1 31. 
& S. 111,) and so in bills of exchange and promissory notes, 
the custoin of trade has established t h t  a month, mentioned 
in them, shall be construed a solar moil-t,h. 1. Br.  & B. 187 ; 
2 R1. Co~n. 112, in  note.  

The argnment before us tvm inarkcd with great ability, 
hy both the eminent gentlemen on each side \vho condnctcd 
it. On the p w t  of the plaiiltiff, i t  was urged that, from the 
context of thc act of Limitations, it was evident that solax? 
or calcndar months m r e  intcndecl, and I confess I mas at 
first struck xith the force of the suggestion ; but, upon rt 

careful exaniirtation of the act, my first impression ma3 

reniored. I n  the act, in linliting the time within ~ h i c h  the 
Jifferent actions shall be b~ovght,  they tinifomdy refer to 
the solar Sear. Tlinq, actiol~s of account, case, detinne, he., 
are to be brought 15-ithia threc years ncxt aftcr the cause of 
action accrued, and actions of t r c q m s  vi e t  n r m i ~ ,  kc., w i t l h  
one ycar ;  ant1 n c  have secn that, when a Statute tiscs tlic 
term year, that  it means a wholc year, or th3 time necessary 
t? coinplkte it, to ~vit ,  thc threc Iiundrcd and sixty-five d a y ,  
and the fractions ; and it is said that, as thc limitations rc- 
ferred to a solar clivision ~ ' f  time, to makc the act consistent, 
lye must construe thc limitation of actions for words spoken, 
which immediately succecds that for violence, as referring 
to solar months. We do not c o r ~ c u ~  in this construction : 
we are bound to give to words, when used in a Statute, thc 
meaning attached to them a t  common law, unless thc act 
:how that they were not so intended, and a strong a r p m e n t  
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not say that there is such a general understanding in this 
State. By she defendant it is denied. H e  insists that tbe 
common farmers of the country are familiar with the dis- 
tinction ; that every farmer, who owns cattle, knows that the 
period of gestation is reckoncd in lunar months, counting 
twenty-eight days to tlie month, and that every midwife 
knows the same as to the human family. I n  our Statute of 
Descents, the seventh rule limits the descent to posthumom 
children, to their being born within ten months from the 
death of their parent. I: ncvcr has bccn qucsiioncd, IN 

believe, that the ten montlis mcntio~icd in that Statute refers 
to lunar months, es beixg the time of gestation. I f  we are 
asked, " id tlie intelligcnt portion of the people of North 
Carolina, in general, ignorant of nhat is meant by a lunar 
month," we cannot say so. I f  referred to our bclief on the 
subject, we say, v e  do not so helicrc, and that they do know 
mueh more about it than they do about "the trial by bat- 
tle," (referred to in that casc.) Popular or general opinion 
on the question cannot control the cominon1:nv. In  Georgia, 
a decision has bcen inadc, dIifcri11g from that in South Caro- 
lina, Dudley's Rep. 107, ant1 n c  see that in Ncw York the 
Legidaturc has establislied the solar as the Statute month: 
This is evidcnce that tliat Legishture found it w ~ s  necesary 
to olter the cornmon ILL=, and t l a t  something morc t h a n c m -  
laon belief was required. I f  Nr. I~LACI~STOSB was in an 
crror, lie crrcd ill company with soinc of the highcst names 
li110~in to the law. Lord COKE, book 2, ch 11, see. 302, 
says, "the month is regularly counted in law 28 days, and 
not according to tlic calcndar month, unless it be for the ac- 
cvunt of a lapse in a quure inyedit.'' This wc consider tbc 
doctrine of the common law, and binding upon the Court, 
until it shall please .the Lcgislaturc to alter ~ t .  Rc claim 
uo such power. We think it right and proper, because, in 
its workings, we see it morc in alliance with the rules of 
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nature, and because i t  is more uniform in its measnrcment of 
time than the  cttlennhr nionth. 

J d g u w n t  affirmed. 

To t n l x  a cl<-bt, c lx i~n ,  or dc.ln:r~~(l, ~ I I I  oi' I I I C  q ~ c r ; ~ t i o l l  of ILLS Ft:~tiilc o! 
l ~ ~ n i t a t i o ~ ~ s ,  111t-rr 111m3t 11,. t i  l ~ w ~ i i i . ~ ~ ,  ~ . i t l w ~  L T ~ I - ~ S  or i~npl ;< ' ( l ,  to 1x1~- 
:I certain a w l  t l c l i ~ ~ i t r  :.IIIII, or :In : I I I ~ I I I I ~  c n j ~ i b l c ~  ol' I~c.irlg ri, i b r d  to a 
certninty, by refi ,r( .~~ce 111 roillr ~x: lwr ,  or 1.y c ~ m p u t ; ~ t i n l ~ .  O .  ill Y O I I I L ~  

othcr inli~lliblc 111oc1<\, I I O ~  ~ ( , ~ K . I I ~ I : I ~  011 ~11~. i ~ ~ r c ~ w ~ ~ ~ l l t  01' tlw ~ I X I  tiw, C I ~  

t he  f i ~ d i i ~ g  01' w l ~ i t ~ a t < ~ w ,  I N  ;i ~ I I I ~ .  

A j t i d p c - ~ ~ t  tor co:ts 1111cl,,r Act ot 'A.. .c~~~il~ly, l < w .  Ft:~t., ch. 4 ,  st-. 9, i , ~  zi 

Iunttt.r o l ' d i s r w t i c ~ ~ ~  wit11 t l ~ c  C o ~ ~ r t  bcdu\\-, : I I I I (  cxllltot l ~ c  ~-:,vi-cd in Ihi. 
Coilrt. 

(I 'EEIII .~  I-. . l I . ~ s ~ ~ s ,  2 %v. Xi7. SX.\~,L\VOOJ> \. S~IAI.I , \~-O~~D, 2 ! '  ,v .  LUX! 
Eat. 330. I<.ii>v 1-. I,I\K. :t 11(~1. :i7ti. SIII:I:I:O;) v. XI ;Y\ IX~ .  ' l ~ ~ ~ c l ~ l l  
30!). S X ~ I  v. T,xlw: ,  10 IN,. $,i. 310(~1:i? I-. I l \ x i x .  ::; I r d .  27. t  SII.\X 
v. AI.IXX. Ei13. 5 5  ~ L I . ~ < I : I U I ;  I-. C;?:.~Y, Ibicl. ,120. J1o:m;s v. J,'IIss<I>. 
11 Ired. 55,-cit~d tt11d a;)i)lc>\ ~,cl.) 

TEIIS is an  action qf AbSrSI?SlT fqr p o l l s  wid n n ~ l  tlcli~ - 

cred, conlmencetl in the Coul:tx Court o f  Ncn 1Ix11or cr, cnl- 
ricd by appeal to the Pnpc~ior Com t, alrd t; ' 4 11cfoi.e hi5 
Ilonor Judge SETTLE. 1 '1~;~  : Stxtntc of Il i initn( icnf. ITpc,lr 
the trial, the plnintlff in t rod~~eed one Stepllcn 1). K a  lace, 
:IS a witness, vho  tedfied that hc v n s  ;L. tile t : m  o" the 
sale arid deli1 e r 1  of the p o d s  a hod.-l,wpc~ far the :ihin- 
tiff, and dclircrctl the snnw to t l ~  ilcfc~nclant's tcstnta- a t  
r-arions times, from tllc month oi Octobcr 1843, to June 
1846. 

On the trial, the book of the plaintiff v ..: produced, con- 
taining the amount, and the said witness f u r t l ~ ~  testified, 
tha t  11 few days before thc death of the defendant's testa- 
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tor, which occurred in June 1846, he and the testator were 
on the slide of the plnintiR's mill, when the testator said to  
the witness, L L  m y  acconnt 1 1 i ~  been lianded in. I owe John 
JIcRae a large amount of inoncy, and am afraid he is get- 
ting unemy, but as soon as I finish the building I om now 
tvorking on, I mill call ant1 settle it." The witness did not 
we the :tcco~~nt, or accounts which had been handcd the 
defendant, and tltcrefore conlti not say that they correspon- 
tled wit11 the :tcconnt statcd in the books. The account as 
appeared 1'7 thc books was $980, of which 312 72-i00 was 
]lot barred by the Stittnte. 

The plaintiff's connscl asked the Court to charge the jury, 
that if they believed the tcatnto~., when he used the ex- 
pression "my acconiitj" ~ncant the acconnt which had been 
handcd him by tlic pli~intiff, ant1 said "I  ill settle it," 
thereby mcitnt l ~ e  nould pny it, that it was such a pro- 
mise 38  odd take t l ~  caw out of tlic operation of thc 
Statntc, x-it11 the aid of tllc m:lri~n, "12 c c r i - w ~  est, pzlon' 
~ r t t 1 ~ 1 1 .  rcc?di l ~ o f ( ' s t ,  thougll no ni~coiult vas  prcsent and nbl 
tunonnt nanned, 

'L'lic Conrt cliargcd thc jnry tll.lt tilcp n-o~dtl filld their 
vcrdict from tlw tcstimon~, and tlic nitnccs stntctl that Iic 
tlitl ~ f o t  scc or ~ ~ I I O I V  the :uilo~unt of the account, and if his 
testimony (lid not sntisfj- thciii, tl::.t thc clefenclnnt in his 
conrcrsntion wit11 the ~ ~ i t n e s s ,  refewst1 to thc nmonnt of thr  
zlcco~unt of thc pl:~intiff's hooks. his testimony ~\-ould not 
take tlie ensc out of the Stntnfc. Tlie Colurt i'arthcr re- 
marked, t h t  the jwy, as honc~t  n~en, n -o~~ld  rcqnire tcsti- 
mony to establish n fact hcfore thcy I\-onld ! i i d  it, 

Thc jury ~enclereil n vertlict for the plaintiff for tlic 
amowlt of thc account recol-cred in the County Conrt, 
which was the amount not barrctl by tlie Statute of Limita- 
tions, with interest np to this tinw. Rule f ~ r  a new trial: 
Rule discharged. Plaintiff prayed an appeal to the Sn- 
preme Court, which was granted. On motion. of the defefi- 
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dant's counsel, tlic Court gave judgincnt againt tlme pl:~inti% 
for the cost of the appeal from the Conntg Court. 

duced to a e ~ l t i ~ i i ~ l y  by ~ C ~ C L ' I ( J I I C ~  to SOIIIC p p r ,  or by com- 
putation, or in some othel i~ iS~~l l i l~ lc  mode uot d ~ b p e i ~ t l i ~ ~ ~  011 

the agrcc~nerrt of the p t l l t i ~ ~ ,  01. the fincling of :trbitr,~t01~, 
or a jury. I 'c~ni.~~:.,  1. f\lasoii, 3 I k b .  367. SMAI,LIYOOD 
v. S~~m,l,woo, 2 Dcv. an6  T h t .  330. R A I ~ P  v. Lrxrc, 3 
Ired. 376. S~rcnrrou IT. BE,\ 2cr, 8 Protl. 301). SNITII I .  

1 1 ~ ~ ' : ~ ' ~ ~ ~ ,  1 0  Irctlell 86. M o o ~ t ~ :  v. IIr-aua,  13 Ircdcll 272. 
Sirlw v. ALIXX, Bus. 3. Mcl31xr)c v. GILAT, Ibid. -1-20, 

This principle secrr:: to ~ I ~ L L  e bcon fully ~wclerstootl. and 
was  correctly applied by his i h o r  in hi\ charge to tlic jury. 
Ttle dcc1ar;~tioils male 11y the clefericl,~ut's testatoi- to the 
1%-itncss Wallace, referred citllcr to the account standing 
against him OH the plaiutiif's I,ooks, or i o  the account \\llicll 
lie said had been 11aldctl ill. W l ~ c t l ~ c r  the rcfcrc~ice was 
to tlic one o;. the other, \\.as a, question of evidence for the 
jury, mid i t  was properly silbn~ittccl to thein as each. If tho 
:mxrnlt on the books \ + ; ~ s  referred to, then the promise to 
settle it mas a proruisc to kettle ; r i d  p y  an a m o u ~ ~ t  n l i i d ~  
was capable of being reclucecl to a certainty, mid in that 
casc, the jnry were told that the bar of tlie Statute would 
bc repelled. But if the account hailtlecl in \\ere meant, 
then, ;LS tllat account \\a:, not produced a d  there \,as no 
evidence of its amount, t l~e re  Jvere no rlieatls of i~scertainhg 
i t  by computation or othcrwisc, and the jury \+ere instructed 
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that there was nothing to prevent the operation of the Sta- 
tute upon that part of the account, which had been con- 
tracted'more than three years before the commencement of 
the suit. The latter part of the charge to which the plain- 
tiff excepts seems to me to  be directly within the principle 
above set forth, and of course must be sustained. 

The judgment against the plaintiff for the costs of the 
appeal was a matter of discretion with the Judge of the 
Superior Court, (1  Rev. Statute, ch. 4, see. 9,) and conse- 
quently we cannot revise it. See HOLMES V. JOHNSON, 11 
 reh hell, 55. 

The judgment must be affirmed 

WIIITLEY 31cIiONKEY & CO. us. S. F. GAPLORD. 

A witness who llas had business correspondence with an individ~~al  un- 
known to him, who has written letters to him, and has received answers 
in reply, and w e a r s  that in this way he has acquired a knowledge of 
his signature, though not of his general hand writing, is competent to 
testify to such signature. 

The Court has no right to pronounce upon the force and effect of evidencc, 
because it is contained in an aficlavit for a continuance, which is acl- 
mittecl by the opposite party to be trne. 

THIS was an issue of FRAUD under the Gtatute upon the 
return of a ca sa, tried before his Honor, Judge ELLIS, a t  
Fall Term, 1853, of Washington Superior Court. 

Among other specifications, was one for concealing money 
beyond ten dollars in amount. 

It was proved by the plaintiff that a certain amount of 
money had been received by the defendant shortly before 
the issuing of the cn sa. I n  order to show that he had 
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honestly disbursed this aniount, the defendant offered a pa- 
per in writing, signed by n person living in the city of New 
York : a witness (Mr. King) was called to prove the signa- 
ture, and upon the enquiry as to his qualification, he stated, 
that he had had business correspondence with the signer; 
that he had written letters to him and had rcceivcd letters 
in reply, and in this way had acquired a knowlcdgi: of his 
signature, but not of his general hand writing. The plain- 
tiff objected to the admission of this witness, as not being 
qualified to prom thc signature in cluestion ; but his Honor 
held the witness was competent, and hc was accordingly es- 
a,mined. 

The following statement was filed by tho plaintiff's coun- 
scl, in lieu of an affidav;t for a continuance, and adlizitted 
by defendant : 

"Attorney, for thc plaintiff,  state^, that he cxpccts to 
prove by J. II., an absent ~ i tness ,  that I IC  has frequently 
scen t ? ~ e  defendant with more than ten dollars in his posscs- 
sion : that hc has scen hiin at the card tnhlc frequently bct- 
ting moncy, in which t l ~ c  rules of the gainc wcrc cash : that 
the clcfendant freqncntly non and lost consider;~blc sums of 
money." Endorsed, " atlm'ttcd to bc read by dcfcndant as 
proof." 

I n  submitting the cmsc to t l ~ c  jury, tlic plaintiff's coun- 
scl asked his Honor to instruct thc jury : 

ISL Thxt ail atlrnission was containcd in the statcment 
filed, that the defendant possewd rnorc than ten dollars 
bcyond what the law allowed, and he thereby conccalcd as 
charged in one of the issues. 

2nd. That the statement was an admission that he had 
more money than tcn dollars (luring the pcndcncy of this 
suit, beyond what the law allowed him. 

3rd. That it was an admission, that shortly before the 
bringing of this suit, or shortly thereafter, or during the 
pendencyof the same, he was possessed of more money than 
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ten dollars beyond what the law allowed him, and ww b o u d  
to surrender it up, and that the retaining of it was a con- 
cealment. 

The Court re f~~sed  the instructions as prayed for, and told 
the jury that without undertaking to intimate to them the 
force and effect of the evidence, it was submitted to then1 
in the ianguage in whicli it had been written down in the 
statement, and that they should give it such weight as they 
thoypht it entitle(! to, in showing t h t  the defeddant co& 
cealcci nloney since the bcginning of these procecdings, and 
.the issuing of his notice to the plaintiff. That if they were 
satisfied that the dcfciidant llilcl in possession, since that 
time, tlie money rcfcrrcd to in the btatcmcnt, or any other, 
and that he made no disclosare thereof in his ~chcdule, the31 
they shonld find the fraudulent concealment as charged in 
thc issue. 

Verdict for tlie defcndtlnt. Rule for a new trial; r i le 
&cha~*ged. Apped. 

KO counsel for the plaintig 
Heath and iS'nsit?~, for the dcfcnclant. 

SASH, C. J. There is no error in the ruling of t'he Court 
belom, or in adnitting the testimony objcetcd to : As to the 
latter, the testimony of Mr. Kelly was clearly competent. 
The rule, as stated by Nr. STARKIE, in his Treatise on Evi- 
dence, 2 vol., p. 372, is, that the witness must either have 
seen the party write: or have obtained a knowledge of the 
character of his writing, f rob a correspondence with him 
upon matters of bubiness, or from transactions between 
them, such as having paid bill of exchange for time, for 
ahich he has afterwards accounted. The witness testified 
that he had eorresponded with the merchant in New York, 
whose signature was to be proved, by writing to him and 
receiving letters from him, and in this way he hiad acquired 
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a, knowledge of llis skjv~uture. The objection was, " thc wit- 
ness had not shewn l~ilriself qualified to spcnk of it." I t  is 
within oilc of the aborc modes ht3t~d, w11crehy the cornpctent 
knowledge may be acquired, and the witricss professed in 
that way, he had acquired his knowledge of the signature. 
The other portion of his testimony might enable tlie jury to 
give the whole its proper weight, wliich was subnlitted to 
the jury as belonging solely to them. Sec DOE OW dcm of 
MUDD v. S u c ~ m n x m ,  31 E- C. L. B. 406. POPE v. ASKEW, 
1st Ired., 16. STATE v. Iiaanrs, 5th Ircd. 287. Gos- 
DON V. YKICE, 10th Ircd. 385. 

EIis Honor's cllt~rge upon thc st:~tcnieut matic n part 
of the cttsc, and was correct. That statc!nent was entirely 
too vague and unccrlain. ;is to tllc ~)criod n11cr1 the dcfen- 
dant 7~as  seen in the possession of tlrc nloncy : Wllethcr, 
before thc writ in the C:LW iss~wd: or b~fore  he was arrcsted 
under thc c'rr sa : or during the pendency of the inquiry 
under tho issues: or when it is simply a st:ttemcnt, that 
the dcfendant h i d  been seen gambling, ant1 to possess more 
than ten dollars. Thc statement could not aid the jury in 
coming to any cenclusion, as to the tirne when he was so 
seen in possession of the moncy. I f  such testiinony ww 
sufficient to deprive :L dcfcndarit of the privilege intended 
by the Legislature, in the ; ~ c t  uncIcr which the proceeding 
ate had, it would llold out to him a false hope; for it emhra- 
ces the whole life of the defendant. In elery such issue the 
plaintiff is the actor, he charges a fr:r~tdulcnt concealment 
by the defendant of his property, and he niust prove i t ;  he 
must, in the language of his Honbr,  show that the defen- 
dant concealed the nioncy since the beginning of these pro- 
ceedings." No man can bc expected to account for every 
trifling sum of money, which may have been in his posses- 
sion a t  an indefinite period of time. 

Judgment affirmed. 
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REUBEN PENDLETON us. WARREN H. DAVIS. 

The fact, that a blow was glven 111 the presence of a Court, in session, 
may be givcn in evictcnce, ln agg~avatlon of dainagrs, though the act 
might have a lw been p u n 1 s h 4  by thc Court, as  a contempt. 

A verdict for $100, as  actual damages, and $1,000 a s  exemplary dama- 
ges,  is good. 

(M~AULAY v. BURICHEAD, 13 11ed.28, c ~ t e d  and approved.) 

ACTION of TRESPASS, ASSAULT and BATTERY, tried be- 
fore his Honor Judge ELLIS, a t  the Fall Term, 1853, of 
Pasquotank Superior Court. 

The battery complained of, was a blow inflicted upon the 
head of the plaintiff with a stick, and was made in the 
Court. I t  ensued upon the occurrence of an angry conver- 
o at ion between the parties, and no justification was alleged. 

Evidence was offered to sl~ow that the defendant wits it 

man of large property, ~01411 from seventy-five to a hundred 
thousand dollars. This was tendered with a view to the en- 
hancement of damages. The Court was asked by the plain- 
tiff's cousel, to instruct the jury, that the circunistance of 
the injury's being inflicted in the Court House, during the 
session of the Court, might be considered in the question of 
exemplary damages. Tlle reception of the evidence was 
objected to by the defendant's counsel, but received by the 
Court; and his Honor also instructed the jury as requested 
by plaintiff's counsel, that the pecuniary ability of the de- 
fendant, as well as the place and attendant circumstances, 
might be considered by them upon the question of damages, 
nnd the defendant's counsel excepted for error in the re- 
ception of the evidence, and in the instructions given by 
the Court. 

The verdict was for " $100 actual damages, and $1,000, 
as exemplary damages." 

Judgment and appeal to the Superior Court. 
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Pool and Smith, for the plaintiff. 
~Voore, for the defendant. 

PEARSON, J. I t  is admitted, that the jury were at  liberty 
to give exemplary damages. The objections to the chaqy 
are met by the case of MGAULAY v. BURKIIEAD, 13 Ired. 
Rep. 28 : " To enable juries properly to exercise this dis- 
cretion, i t  is necessary to put then1 in possession of all the 
facts and circumstances connected with the parties, as well 
as the act ;" " a thousand dollars may be a less punishment 
to one man than a hundred dollars to another." 

It is said, that the circumstance, that the blow was given 
in the presence of the Court, should not have been left to 
the jury, because the defendant was liable to be fined for 
that, as a contempt, and if the jury could also take it into 
consideration, he would bc punisllcd twice for the same 
thing. Upon the same ground, it might be insisted, that a 
jury could nct give exen~plary damages when a defendant 
was liable to an indictment; yet, it is well settled law, that 
a jury may give exemplary damages in such cascs. No 
doubt the Court, in imposing the fine, would take into con- - 

ideration t l ~ c  fact, that exemplary darnages had been re- 
covered. I n  several cases the proceedings in indictmenth 
have been stayed until it was ascertained what would be 
the recovery in the civil action. 

It was also insisted, that no judgment could be rendered 
on the verdict, because of its uncertainty. I t  is not in the 
nsual form, but it is in effect for $1,100, as damages, and 
the jury go on unnecessarily to disconnect and say$100 is 
for actual damages, and $1,000 is for exemplary damages. 
This is surplusage, and comes within the application of the 
rule, utile per inutile non vitiatur. In  assumpsit for a liqui- 
dated account, the proper finding is, "who assess the plain- 
tiff's damage at $1,100, of which stun $1,000 is principal 
money, and $100 by may of interest." But a finding, "who 
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assess the plaintiff's damage to $1,000 for principal 
money, and $100 for interest," would in fact be assessing 
the damages a t  $1,100, and although not formal, would be 
sufficiently certain. 

Judgment affrmed. 

JOHN DOZIER vs. WlLLIAM N. GREGORY. 

'rile husband of a tenant in dower is not liable for mere permissive waste, 
after the death of his wife, and the surrender of his possession. 

The husband of a tenant in dower, who removes a house from the premi- 
:WLS, is liable in an action in the nature of waste, even after the death of' 
h i s  wife, though he may have built the house llimself. 

ACTIOX on the case, in the nature of WASTE, tried before 
hi? Honor Judge SAUNDERS, at  the Camden Superior Court. 
Spring Term, 1853. 

The plaintiff showed title to the premises by descent from 
Malachi Dozier. Dower had been assigned to the widow of 
f : i ~  ancestor by metes and bounds, including the building 
i1.j relation to which this action was brought. The widox 
of Malachi Dozier, after this assignment, intermarried with 
the defendant, who took possession of the premises, and 
continued to occupy them until the death of his wife, which 
occurred just before the bringing of this suit. The defend- 
ant, during his occupmcy, removed a small house used as a 
poultry house, worth about five dollars, which the defendant 
hed placed upon the premises after he came into ~ossessiou. 
There was a small house on the land used for the same pur- 
pohe when the defendant entered. 

There was also on the premises a dwelling house, built ir, 

1800, which the defendant occupied during the life of his 
wife. This had been thoroughly repaired in 1825, except 
that the shed could not be prevented from leaking. Upon 
thiis house the defendant did no repairing during his occu- 
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pancy, and i t  was iri a worse condition when he gave it up 
than when he took possession. Many of the window sills, 
both above and below, were decayed; the floors~also were 
decayed ; one window a-as suffered to remain without glass 
for some time before, and up to the time of surrendering the 
possession, through which the rain drove in and contributed 
to the rotting of the floors, though this was chiefly caused 
by the leaking of the shed roof. This building would have 
been much more valuable if it had been repaired in propev 
time. There were two old kitchens on the prcmiscs, w'hich 
were out of repair at  the death of Dozier, upon neither of' 
which was any repairing done by defendant, and they con- 
tinued from decay to decline in value until 11e gave up his 
possession. One of thcsc had become entirely useless, and 
the roo: connecting the other with the dwclling house had 
been 3lown down in a storm. The dccaJy in these kitchens 
had been general, and was produced by natural causes.- 
There were also on the premires stablcs and a quarter kitch- 
en, which wcre in a bctter state of repair when the defendant 
surrendered posse~sion than when he took it. 

The dcfindant war married to the widow in 1837, and 
had p~sse~s ion  up to a short period bcforc the bringing of 
this action. Ma!achi Dozier died in 1835. 

1st. I t  %as contended by the def9ndant that no action 
would lie against him, after thc death of his wife, for waate 
done in her lifetime. 

2d. That he was not liable for permissive waste. 
3d. That hc was not liable for waste in removing .the hotw 

which he had put upon the prcmiscs. 
The Court instructed the Jury that, notwitlistanding the 

last two objections raised by the defendant, the plaintiff' 
was entitled to recover. The first quertion raised by thc 
counsel he reserved. 

The Jury rendered a verdict for the plaintiff. 
Upon cossideration of the question reserved, his Honor 

Judge SAUXDERS gave it as his opinion that the plaintiff 
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could not recover. The verdict was set aside, and a no* 
snit entered. Appeal by the plaintiff. 

Poole, Heath alzd Hines for the plaintiff. 
Smith for the defendant. 

BATTLE, J. An interesting questiou has been disoussed 
by the English elementary writers, whether a tenant in 
dower, or other tenant for life, is liable for mere permissive 
waste. The argument in favor of the liability is we1 sum- 
ed up by Mr. Bell, in his work on the law of the property .of 
Husband and Wife, page 804, as follows: "Whether a 
dowress is liable for waste permitted by her, has beeu 
doubted. A suggestion in one of IZurgrave's notes to Co. 
Litt. 57 a. n. 1, whether tenant in dowcr. wL  liable only 
for active, and not for pcrmjssive waste, gave rise to a dis- 
cussion in Boper, vol. 1, p. 421, to show that she is Iiablc 
for both ; and of this thcre sceins so little room for doubt, 
as hardly to justify the unccrtain statc in which that author 
leaves the question. Prcvious to the statute of r*louceate~, 
G Ed. I, ch. 5, a prohibition of wastc lay against, a tenant in 
dower or by the curtesy, while it did not lie against ten- 
ant for life, or years, or at will, by agreement of party. 
The distinction in the two cases arose from this: that, in the 
latter, the tenant comes in by the act of the lessor, who 
might stipulate beforehand that no waste should be done; 
whereas, in the former, the tenant comes in by act of law, 
and n-ithout the power of him in the reversion to make any 
such stipulation. Co. Litt. 546. I n  the books where this 
is laid down, no distinction is made between active and per- 
missive wastc. Then comes the statute of Marlbridgq 52 
IIen. 3d, ch. 23, which forbade fermors to make mete  d a  
ring their terms, followed by 'the statute of CSEoztce~trPr~ 
which gave a writ of waste against tenant for life afi pH, 
as well as tenant in dower, titill without making my. 
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tinction between the two kinds of waste, and omitting men- 
tion of tenants a t  will. Littleton, sec. 71, says that tenant 
a t  will is not bound to "sustain or repair the house, as ten- 
ant for years is lyed ;" and in in Co. Litt. 53 a., where the 
liabilities of tenant by the curtcsy, in dower and for life and 
years, are treated of, instances are given of pernlissive waste. 
Cr,?cc, therefore, puts all these tcnants in the same category : 
and Bolie, 816, pl. 36, 37, says ('that an action would lie 
against i l  lessee for permissive waste. As, therefore, the 
tenant in dower has always been liable a t  cornrnon law for 
permissive wastc, even while tenants for life or for yeare 
were not liable uutil the statute of Gloucester made them so, 
and as these tenants unquestionably are liable, ever since 
the statute, for permissive waste, tlierc seems no reason to 
doubt that the si~ut~tion of teimnt in dower is not better in 
this respect than that of these temnts;  moro especially as 
there is the same principle why she should be lisble for per- 
missive as for actual mxqtc. Since t1.e l~cir  cacnot enter 
upon her to make repairs, 1 1 ~  may sufer as muel! damage b;) 
her permissive as hc wodd by her :retun1 waste." 

The reasons for thc colltraiy opinion arc forcibly stil- 
ted by 1W.r. Chitty, in his Gcneral Practice, page 386.- 
'' Tenants for lift., ~ulless expressly dispunihllnble for waste, 
are lii~ble for any nctzml or. wilfirl n x ~ t e  ; 3,s cutting trees. 
otherwise than for repirs ,  or altering buildings or land, or 
destroying Iledgc-rows. The statute of Jfa143rit;lge and the 
statute of Glozsxstrr. are the only statutes relating to waste, 
The first enacts, sec. 2, "also fe~mors, d~lring their terms. 
dial1 not make wastc, sale nor exile of lionsc, woods and 
men, nor of anything belonging to the tenements t!mt the) 
have to ferm, kc. ; which thing, if t h y  do, and thereof be 
convict, they shall yield f d l  damage, and sllnll be punished 
by amerciament grievously." The statute of Gloucestcr 
enacts that " a  man shall have a writ of waste in the Chan- 
cery against him, that holdeth by lam of England (a'. c. ten- 
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a t  by ourtesy,) or otherwise, for term of life or for term 
of years, or a woman in dower, and he whioh shall be at- 
tainted of waste, shall lose the thing which he hath wasted, 
and moreover shall recompense thrice so mnch as the waste 
shall be taxed at." I t  is submitted that  both these acts 
only apply to wiZfu2 or voluntnry waste, and do not extend 
'to mere permissive waste. Mr. SERGEANT WILLIAMS, in his 
valuable edition of Saundcrs-1 Saund. Rep. 323, b. n. 9 ; 
2 Saund. 259. n. 11-misstates this enactment, as if it ex- 
presslygave an action of waste, or in case against any lessee 
6or lifc or years, guilty of permissive waste, as if he permit 
an house to bc out of repair, unless it was ruinous a t  the  
time of the Icasc ; (altllough the act speaks only of forfeit- 
ure of thc thing that he wasted, with treblc damages ;) and 
he refers to clemcntary worlts as p r o ~ i n g  tLat the statute 
extends to pcrntissivc as well as vo!untary waste, and he  
insists that  thc statute extends to tenants from jcru to ye,ar, 
or even /half n year ; but the snlosequeilt editors, in their 
1ear11cd and accumtc notes, have qucstioned the latter 
opinion, a t  least as rcgarcls tena:lt from year to year, and 
and also as regards 1e:sce for years, under ,z lease not eon- 
taining any covcnnnt to repair. 1 Sauncl. Rep. 325, b. note 
(2,) and 2 S a d .  359, a. notc (b.) And i t  seems question- 
able mhetlier thc statute of Gloncester extends to any casc. 
of mere ptwnissive xastc, and, izideed, whether a tenant for 
life is liable to any penalty, foifciturr or. action for merely 
neglectiy to w p h ,  rnlleqs !ic be under. express ctircctions 
or agrccnlent to do so. : Ic . \nr~ r. S!:SROW, 1 T:tun. 7664: 
JOXES I-. ~IILI,, 7 Tmn. 3% ; '3 Fng. @. L. Bcp. 149. 

It is nnnecessa:.y for. 11s to decide this dispnted question : 
but as the matcrid paits of the stntntrs of ;\lnr.ibridgc and 
Gloucestcr arc re-cn:~cted in illis State, (see Ilev. Stat. ch. 
119, sec. 1 & 3,) and the action of' waste has been held to be 
in force h e r ,  ( R 2 1 ~ ~ s s ~ ~ n l :  v. P.ZYNEW, '2 Ihy.  110, BRIGHT 
v. WILEOS, Conf. Rep. 3-1, and Csowxl: v. BLICP, 3 3lur. 
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511,) we have thought it would not be altogether useless to 
call the attention of the profession to the subject. 

The action of waste, whirzh was founded upon privity of 
estate, and could only be brought by thc owner of the inhe- 
ritance against his immediate tenant for life or years, is now 
very seldom used, and has given way to a more easy and 
general remedy, to wit, an acticn on the case in the nature 
of waste. WILLIAMS v. LAMER, Bush. 30 ; 1 Cruise Dig. 
124 ; 2 Saund. Rep. 252, ncte 7. The present is an action 
of thc latter kind, in which the plaintiff declares in two 
counts, the first for permissivd, and the second for voluntary 
waste, against the husband of a tenant in dover after the 
death of his wife. We are clearly of opinion that the first 
count cannot be sustained. Tile liability of the husband 
(if liable at  a11 for permissive waste,) was incurred by his 
marriage, and ceased with it. I t  is well known that his 
liability for his wife's debts caniiot be enforced against him 
after her dcath, except as administrator, for assets d ~ i c h  he 
received in that capacity. So for her deuns+nvit as execu- 
trix or administratrix, whether cornmit'~ed before or dnring 
coverture, Be is not liable at, law after the coverture ceases; 
tihough th-, rule in some caws is difhrer t in Equity, where 
the devnstnz~it is com~nitte~l d~wing cover:urc. See Bell on 
Prop. of 11. lk IT., 46 & 47, and the cnvs there cited, (67 
Law Lib.) There is i>o princilde upon ~ ~ h i c h  the case of 
permissi~ e wastc can luo diatingnislled from this. ID~'CURNER 
v. Bucri, "1 Vin. A h .  523, Lord Coiwcn says, (( that, 
wi thu t  some particular circum-tance, there is no rcrneGJ7 at 
Lam or Equity for permis.ive waste, after i?le death of the 
particular tenant ;" and ne  say, cc jiwtiori, not a ~ n i n s t  the 
1znsb:~nd of n particn1:~r t c n ~ ~ i ,  ;~fter licr death. 

The question rein,hl;, m!lctliz~ the action can be mstained 
npon the count for volunt;~,y i,nbte : and v e  are ileciclcdly 
of opinion tlint it can. I t  is truc that it is said in CLIFTON'~ 
case, 5 Coke's Rep. 85, "that if a vomnn, tenant, for life, 



1% IN THE SUPREME COURT. 

Carson, ET. AL. V .  Smith. 

takes husband who comlrits waste, and the wife dies, the hub- 
band shall not be punished for this waste." But that was an 
action of waste on the statute of Glowester, and the reason 
given for the decision was, "that the husband had not any 
estate for life in the land, but the wife had the estate for 
life, and the husband had it only in her right, and so she is 
not within the said act." The action on the case in the na- 
ture of waste differs, in sewral particulars, from the action 
of waste. Thus it may be brought by the person in remain- 
der or reversion for life or years, as well as in fee ; and it 
may be brought by the owner of the inheritance against a 
stranger who commits a trespass upon the land, during the 
term of the particular tenant. 2 Saund. Rep. 252, n 7- 
Cru. Dig. ~ ~ ~ - S V I ~ L I A M ~  V. LAXIER, Busb. 30. I n  the 
],resent case, the hein. might have sued the tenant in dower 
for vo1untar~- naste ; so he might have sued a stranger for 
a trespass, durisg her life ; and it is difiicult to conceive of 
n reason which can put the husband trespasser upon a bet- 
ter footing than a stranger. T11c removal of a small p o u l t r ~  
housc, though erected by the husband, vas  undoubtedly a 
trespass,aslld was his own act, for which he alone was re- 
sponsible, without reference to his occupancy jure uxoris. 
The result is, that as, in our opinion, the action may be sus- 
tained upon the second count far voluntary waste, the judg- 
m n t  of )toiz-8uit must be set auide, and a. venire de novo 
granted. 

Judgment reversed. 

GEORGE M. CARSOX, ET. '21.. 2'. WILLISM J. SXITII. 

Where the plaintif; in ejectment, after recovering in that action, fails to 

take actual possession of the prenllses recovered, although the defendant 
hasleft then1,cannot sustain an action for the mesne profits. 
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(COBLE v. WILLBURN, 1 Dev. Rep. 38S, and POSTON v. HEWRY, 11 Ired. R. 
302, cited and approved.) 

ACTION of TRESPASS Q.  C. F., for mesnc profits, tried before 
his Honor Judge ELLIS, at  Spring Term, 1853, of McDowell 
Supcrior Court,. 

The facts of the case sufficiently appear from the opinion 
of the Court. 

Bymztnz and Jo/m h'a.~tcr, for plaintif&. 
Avery  and G. JK Eazler, for defendant. 

NASH, C. J. Thc preiniscs had hecn recovered by the 
plaintiffs, in an action of cjtctmcnt, against thc defendant. 
I 1  Lhe case state.< i h t  11o writ of I~abem j%cias posessionem 
had issued upon t!us judgment, nor had the plaintiffs taken 
arly acturtl poswrcion of tile premims, but the dcfcndant had 
left it. The ca5cs of C o ~ c  v. R r ~ m v n s ,  1 Dev. Rep. 
838, and I'OSTOY v. II:,.;xr, 11 Ired. Itcp. 302, govern thib. 
.The first m s  an action on a coucnant for quict cn,iopent. 
Jane \Yillburn llad rccoicred i'?.om the plaintiff the land 
mentioned in the dccrl oi' conveyance, and aftcr the rccuverx. 
thc plaintifT licre purcI~:tscd thc land from her;  hid posses- 
>ion under the f i l ' h i  purchc~s~: nercr was actually disturbcd- 
The Supremc Cowt ruled that Coble could not recovcr, for 
the want of an nvtaal eviction. Thc latter was an action of 
tredpass for rnemc profits. On the trial below, it was ob- 
jected, that the plaiutiff did not shorn that, aftcr the recovery 
in ejectment, he l~ncl entcrcd. His I-Iomr, the latc CHIEF 
JGSTICE, in delivering thc opinionof the Court, says: "The 
Court thinks the objection a good one : a rccovcry in eject- 
ment (alone) will not support an action for mesne profits ; 
for i t  is t r c spss  for an injury to the po~session, and there- 
fore i t  is neces:ary for the plaintiff to show that he had re- 
gained thc possession, either by being put in upon procesb. 
or let in." 
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I n  the ruling of the Court below-, upon this point, there iie 
error, and the case must go to another jury. 

Judgment reversed, and a v c ~ i ~ e  cle novo awarded. 

THOMAS J. CLIFTON ve. JAMES D. NEWSOM. 

Where h.. contracts to putrhnrc cotton or U., atsthe price for which it snlrl 
a t  Pdter-burg on thi: 23th of April, and A. afic. w a d s  rduscs to receivr 
a yvrtl m of the cott<,i~, ;md B. scil; it a t  1'. on the 9th o r  h ~ ~ g u s t . :  &Id, 
t k - :  ;: : rul,: o f ' d ; ~ n ~ : ~ ~ : s  was the: d ~ f F ~ r e n c e  bvtwcen t l ~ c  market price at. 
P. ..,I t l ~ c  %th oi' Aprll znd t111: 9th c:f Augost. 

TA-ls was an action clr ASSL YPSIT, tried before BAILEY, 
Judg :, at thc Spring Tcxii, 1853, of t:*2 Superior Court of 
Law h r  Frnrtklin (hunty. 

The case jb stated in tLc Opiniotl OF ;he Court. 

NA rr, C. J. The p1:tintX's r ig i t  to recover in this case 
14 not clcnid. TIie o ~ l y  comp1:zint is ar to the ruling of the 
Court up In the gl1c3tion of' damagcs. l l is  XIorior instrncted 
the Jury, "that t l~c rc  n:is no e i idenc~  npon which they 
coul(l allow the p1aint:T mmore t h n  nominal 6mnges." I n  
this, me think there i., error. It is clearly not only within 
the province of tllc Coixt, hut i t  i u  their duty, where there 
is no c\idciic:: upon a coiltrorei tcd point, so to inform t,he 
.Jury; and in an actioii for a I-~rcoch of contract, if the 
plaintiff fails to give any evidence to gu& the jury in the 
ascertainment of t l ~ e  zmocnt of damages to  which he is en- 
titled, he cannot recwer more than will carry his costs.-- 
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But there was evidence in this case, by which a rule vaa 
given to the jury to direct their enquiry. By  the contract, 
the defendant agreed to tskc the .;vholt. of the plaintiff's 
cotton, at  tllc nett price a t  which a load of the plaintiff 'F 

cotton, then on its way to Pctersburg, should bring. The 
defendant was to send for the cotton, but no particular time 
was specified within which he was to send for it. 

This contract was made the last of April or the first of 
May, 1851. On the 3d of June following, the defendant 
paid the plaintiff the pricc agreed u p o ~  for six h l c s  of eot- 
ton which he had sent for, and then notified him he did not 
intend to take any of the bnlalice of cotton, for the reason, 
that the plaintiff had already violated his contract. The 
load then on its m y  to Petcrsburg netted the plaintiff $9. 
80 per hundred. By his notice to the plaint$ the defen- 
dant repudiated the contract, a i d  tlrc plaintiff was under no 
obligation to keep the cotton on hand, but was a t  liberty to 
do so if he ficased. If he had clone so, he inight have sold 
it in Frsnlrlin, where the contract was made, and have ro- 
covered from the deferidimt the diffmmce between the 
agreed prim and -\a.hat t l x  cotton actually brought. If k~ 
had kept it, without selling it, hc nligl~t have brought an ae- 
tion against the defendant, and he would hnve been entitled 
to the agreed price, n;uncly, the nctt proceeds of the first 
load, 89.80 per hundred. Instead of pursuing either of 
these courses, he sent the balance of the cotton to Peters- 
burg. The Petershnrg market, nl  a certain time, was tht, 
one by which the pricc of t!le cotton was to be ascertained. 
according to thc contract. I t  was tliercforc mith  propriety. 
and mith s proper attcntiou to the interest of the &fendant.. 
that the plaintiff resorted to that inarlict, to do justice be- 
tween hiinself and the defendant. 

The defendant's refusal to take the rernaining tmenty-ninr 
bales exonerated the plaintiff from the necessity of keeping 
them, and the defendant has no right to complain that hr: 
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did sell them. If he, whom it concerns to have my part of 
the contract fulfilled, is the occasion why it  is not, it is the 
same to me as if i t  was fulfillecl. Pow, on Con. 417. 

I t  is urged, however, that, in such a case, the rule of 
damage is the difference between the agreed price for the 
article and the market price, when, by the contract, the 
article is to be delivered, and that it was the duty of the 
plaintiff to have proved what mas the market value in 
Franklin, where the parties lived. That is, in general, trnc, 
but we more than doubt whcther its app!ication to this caje 
would have benefitted the dcfcndant. We think there was 
a propriety in the plaintiff's sending the cotton to Petcrs- 
burg for sale. Th:~t was the market of value, selected by 
the parties themselves, and in his sale he has acted with a 
view to the interest- of the defendant. I t  is in evidence, 
that, soon aftcr the sale of the first load of cotton, it fell in 
L'etersbug. I t  contimied to fall  from :hi? 2lst of April, 
when the first load mils sold, to August '51, when it rallied. 
Cetween these two periods, when the plaintiff might liavc 
sold, if SO disposed, it was CIOWI~ to semn and a half cents. 
He did not sell -until the 9th of August, '51, yhen cotton 
had risen to eight and n quarter cents pcr pound. WC have 
before stated, that upon the clefcnclwn~'~ refusal to takc any 
more of thc cotton, if the plaintiff' had sold it  in Franklin, 
:tnd the rnarket price there, at  that time, had been six ccnts 
per pound, and at the sanle time, in Yctcrsburg, the price 
was eight and a quarter, or ciglit dollars and twenty-five 
cents per 100, would the defendant have been permitted to 
claim the Pctersburg price, or been confined .to the home- 
market? Certainly the latter. The plaintiff, then, has in 
this case done the defendant no injury, that the case dis- 
doses to us. 

We are of opinion, that the evidence in the case docs fur- 
nish a sound rule to guide the jury, to ascertain the amount 
sf the damages, to which the plaintiff was entitled, to wit, 



DECEMBER TERM, 1853. 111 
-. 

Marshall v. Fisher. 

the difference between nine dollars and eighty cents per 
hundred, and seven dollars and eighty cents, f i r  which the 
29 bales netted on the 9th of August, 1851. 

There is error. The judgment is reversed, and a venin 
ci!e lzovo awarded. 

UOE ON T H E  DEMISE OF WILLIBM H. MARSHALL vs. XICHAEL 
N. FISHER. 

An entry on the minutes of the County Court, as  to a will which has two 
witnesscs, as follows: " The will of R. B. proved by H. S. Executor 
T. B., qualified '? is sufficient to anthorise the presumption that the will 
was duly proven, nothing appearing on the face of the proceedings to 

forbid such a conclusion. 
Where an order has been made for amending a record, such amendmrnt 

may be n ~ a d e  at  any time afterwards. 
I judgment agzinst a n  infant, appearing by attorney, is valid, until re- 

versed upon a writ of error. 
A variance between thc judgrnent and execution is cured by act of Ausd~n- 

bly, 1848. 
WHAT are the boundaries of a tract of land, is a question of law, for the 

decision of the Court; WHERE they are, is a question of fact for the jury. 
Where a question of law is left to a jury, and the verdict shows that they 

decided properly, it is no ground for a VENIRE DE NOVO. 

(PIIELPS V. HIGDOW, BUS. 380; GALLOWAY V. MCKEI'PHEN, 5 Ired. 12; GBEES 
v. GALE, 13 Ired. 425; RUTHERFORD v. RABUN, 10 Ired. 144;-cited and 
approved. 

THIS was an action of EJECTMENT, tried before his Honor 
Judge BAILEY, at Craven Superior Court, Fall Term, 1853. 

The land in controversy is embraced within the lines G H 
,J K of the diagram below. The plaintiff offered two grants, 
one to Roger Bratcher, in 1772, and another to Lydia Guard, 
in 1771, and insisted that the one to Robert Bratcher cov- 
ered the land designated by the lines of D C E F, and that 
to Lydia Guard the land within the lines A B C D. 
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The introduced the will of Roger Bratcher, which 
was verified by the following protest : " The will of Roger 
Bratcher, deceased, proved by Henry Sikes. Executor Thos. 
Bratclier qualified. Ordered, that letters issue." Defen- 
dant objected to this evidence upon the ground of the insuf- 
ficiency of the probate. This objection was overruled, and 
the will read in evidence. 

Evidence was offered to show that the title to the land in 
question was in the heirs of Matthcw Stephens, in the year 
1809. He then gave in evidence the record of a petition 
filed for a partition among the heirs, an order far partition, 
and a report of the Commissioners appointed for that pur- 
pose, which was returned, and confirmed by the Court in 
September 1811. There was no registration or order for 
registration made a t  that time, nor was it made until March 
Term, 1852. A t  that Term, an order was made, nunc pro 
turn, that the record of 1811 be amcnded, so as to set forth 
the order for the registration of this proceeding in 1811. 
The minutes of Scptenlber Term were not amended, at 
March Term, 1852, ancl i t  mss  objected by the defendant;, 
that,the record of thc partition could not be read ; that the 
Court had no right, a t  Rlauch Term, 1552, to make tllr 
order IZWZC p ~ o  tune. Objection overruled. During the 
examination of the testimony in this case, the clerk of the 
County Court made ail entry on the minutes of September, 
1811, ancl the record, as amended, was then offered ; but the 
defendant's counsel still objected, that this entry should 
have been made at  September, 1611, when the report zras 
confirmed. This objection w s  overruled by the Court, and 
the evidence received. 

I n  the division, lot No. 1 was assigned to Joseph Stc- 
phens, within the lines Q P I3 F ; lot No. 2 to William Ste- 
phens, vithin the lines G H P Q ; lot No. 3 to Daniel Ste- 
phens, within the lines R N G ;  lot NO. 4 to Sally Ste- 
phene, within the lines V M N R ; .and lot No. 5 to Mat- 
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thew Stephens, within the lines A B M V. I t  was in evi- 
dence, that Willimn Stephens sold No. 2 to Moses Stephens, 
in 1814. Moses Stephens died intestate, leaving an only 
son, John Stcphcne, his hcir a t  law. Moses Stephens had 
become the administrator of one Elizabeth Stephens, and 
had executed a bond, as such, in the penal sum of five bun- 
dred pounds. After t l ~ c  death of Moses, a suit was brought 

this bond, against John S.tephcns, as hcir at  lam, tho 
plaintifi in t h * ;  suit sllcging that hc'hbd assets Gy descent. 
r ?  Yhe writ was cxccutcd on John, while yet an infant ; his 
pleas were e n t e r d  by an Attorney, who agpearcd in his 
behalf, m d  :t jiid,:ment rcnderccl against him for the pen- 
alty of the I~ond (without stating the amount), and for six 
pence damage a i d  costs. Execution issued on this judg- 
ment, which was lovied on the .lands of Moses, which had 
tlescended to John, and they mere sold under a venditiond 
szpo~zas, by the Sheriff of Craven county, on 6th of May, 
1818, to Nilliarn IPollttnd, Sr. The cvide~xe of this judg- 
ment and execution was objected to, on the ground that 
John, the defendant in that sujt, was an infant, but admitted. 

The judgment against John Stephens, is in the name of 
,John F. Smith, Chairman of the Court of Pleas and Quar- 
ter Sessions, of Craven County, and the judgment recited 
in the execution, and thc venditioni exponas, which issued 
thereon, is in the name of thc " Chairman of Crauen County 
Court." The defendant obejected to tho judgment-and ex&- 
cution, on account of this variance, but tho objection waa 
overruled. 

Wm. Holland Sr., in 1834, conveyed the land to Wm. Hol- 
land, Jr., under whom the plaintiff claims. The plaintiff fur- 
ther introduced a deed from IWm. Holland, Sr., to Wm. Ogles- 
by, dated in 1832, and alleged that the beginning was at '8 
on the lower line of the Lydia Guard patent, running thence 
ap Coleman's Creek to X, where i t  was crossed by the l i e  
V M ; then up that line, the dividing line between 4 and 6, 



1x4 1N THE SUPREME COURT. 
-- 

, '-... 
Marshall V .  Fisher. 

to the lettex M ; thence up to the letter H ; thence to the 
letter G ;  and thence to S the first station. 

t 

I Lot No. 1. Lot No. 2. 

William 
Stephens. Stepl~cns. 

I j Land in dis- 
1 pute. 

.t ~~k - fi, 5.1 

I 

Sally Matthew 
Stcpl~ons. Stephens. 

I 

The defendant introduced the same deed frorn William 
Holland, Sr., to William Oglesby, dated in 1832, two yeam 
before William Holland, Sr., sold to William Holland, Jr., 
and agreed with the plaintiff that the beginning corner ww 
at S, and ran from that point, as the plaintiff insisted to 
.19 : from this point he contended that the next call would 
extend to P ; thence to Q ; thence to the first station, cov- 
ering the land in dispute. The defendant then introduced 
the will of illiam Oglesby, and a deed from his Executor, 
.Joseph It. Franklin, to one Isaiah Dennis, for the same land. 
There was no evidencc of any deed from Dennis to the de- 
fendant, but there was cvidcnce that he was in possession of 
the land in dispute, at the timc of the service of the decia- 
ratim. I t  was agreed by thc parties that the line A F was 
the lower line of the Lydia Guard and Roger Bratcher patent, 
and that B E mas the uppcr line of those patente; that S 
rvas the beginning corner of h e  land which William Holland, 
Sr., conveyed to William Oglesby, in 1832, and further 
agreed that his line ran up to hl ; that he ran from thesce 
westwttrdly; but, whether lie went to EI and ~topped, w 
the plaintiff contended, or went to P, as the defendant con- 
tended, was tho point in controversy. Taking M aa a point, 
the call in the Ogleshy deed, m to this part of the deec~p- 
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tioh, is "thence westerly with Lydia Guard's pateht line, and 
Roger Bratcher's, so far as the corner of the second lot of 
the piece of land drawn by Daniel Stephens, in the division 
of Matthcw Stephens, land, being the two pieces drawn by 
Sally Stephens and William Steplicns, and thence along that 
di9ision line to Lydia Guard's line, thence along her line to 
the first station." 

The defendant asked his Honor to instruct the jury, that 
they were required by law, & deciding the question, to go 
from letter M to thc letter P. EIis Honor declined to do 
ad, but left it to the jury, as a question of fact, whether the 
iine stopped a t  H, br ran on to P. 

The jury rendered a verdict for plaintiff. Motion for s 

sem& de novo, on the exoeptions taken above, and for re&- 
iqg to instruct as requested. 

Motion refnsed, and appeal tl this Court. 

Donnell, for plainti8, 
J W. B r y a ~ ,  for defend an^ 

PEARSON, J. 1st. The defcndant excepts, because the will 
of Bratcher was' admitted as evidence, on the ground of 

probate, is: " The will of Roger Bratcher, proved by Henry 
Sikes, Executor Thomas Brzltcher qualified ; ordered, that, 
letters issue." This entry is very informal, but we think it 
is sufficient, by the aid of the rule ontnia pr~stcmuntur  r i f e  
4 % ~  acta, to show that the will was duly proven. 

Every Court, wlierc the subject matter is within its juris- 
diction, is presumed to have done all that is necessary to 
give force and effect to its proceedings, unless there bc. 
something on the face of the proceedings to show to the 
contrary. This must be the rule, unless me adopt the con- 
clusion, that the Court is unfit for the business which by 
law is confided to it. BECPWITEI Y. L.431~~ 19 Ired. 400. 
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The will is sent as a part of the case. It shows upon it* 
face, that thcrc were two subswibii~g witaesses, of whom 
Henry Sikes W:LS one, SO we l ~ u s t  presume rlmt he was clulp 
svorn, and proved it8 executioil by the testatar, and that 
the other witness and himself sulJw:iLcJ it as nitnesses ini 
the presonoc of the testator. Tlicrc i? nct!lii!g to  &ow to 
the c*ontri~~y. nud the hf~i.fcnci~ is, tllzt tbc Conrt knea 
how to take the probate of a will, :i::ct s ~ i w  that it mas pro- 
pcriy done. The prc,sumptioh is strc r:gti,cl;d jn illis rase, 
by the fact. that the propcrty IKLJ J,CCII C I I ~ O ~ O L ~  under i t  
civcr since the y i w  1781. 111 zomc caw,., it is Iicld7 thuz 
long cr~joymcnt is, of iksc;C :,u&.iclit p . o d  of an ancient 
tlocummt. 

2nd. Thc defendtlnt crxept;~, bc;nt~sc, ilicro wss no re&- 
tration or ordcr for ~cg i s t rn t im  at 5cptelnber Term, 1811, 
whcn tllc report of tlic Commis~ioncr~, nlio mere nppointcd 
to divide the ltlnct of J ln t t l l cw S~c~,licn;.,  us rctuincd mi3 

mnfirmed. This difficulty xas rcnicvcd by 111o subscquerrx 
yoceedings. The power of the C 'o t~l r  ro a n i d  its record. 
:md the effcct of tllc alimidment x!ic11 imdc, is settled. 
~'ILLLLPS v. Nranos, Zuskcc 3 0 ;  G . \ L L ~ ) \ ~ A T  v. S le lC~r  

THEN, 5 bed. 1% 
3rd. The defendnut caccpts, becan~o  tlime was 110 judg- 

mca t  against 301111 Stq)l~tns : !'tv the' judgmcnt is for thc 
penalty of the bond, rvitlwnt s f ; ~ h ~ g  !I:c imount. TIIC 
pleadings s!low that the p c u a l t ~  mas $;OL3 ; the minute of t h t  
ludgmeut is, thcrcforc, sufiicicutlg f w m d ,  and is nided bt  
ihe rule, id certunz cJst. 1Ie idso esceptr, Lccauee the judg- 
wmt was tskcu against John Stqphcns, nho was a:] infant. 
and sppearod by attorney, and he ulight also liare excepted 
bccausc thc judgment, being upon a bond with a condition, 
there should have been an entry at  tlic foot, that the esccu- 
cion was to be satisfied by the payment of damages and 
ooate. Thwe objections, hoaever, mere not open to the de- 
fendant, aad could only be taken advantage of, b~ a writ 
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of error. The judgment, although erroneous, i~ of full 
force and effect until it be reversed, 

4th. The defendant excepte, because the execution did not 
sorrespond with the judgment in this : the one is in the narsde 
of John E". Smith, Chairman, &c. ; the other omits the name 
of John F. Smith, and simply says, "mhich the Chairman," 
kc. "lately in our said Court recovered," &c. This vari- 
ance is cured by the act of 1848. GREEN V. COLE, 13 ]Cr& 
425 ; RUTIIERPOI~D V. RAEURX, I 0  Ird. 3 44. 

5th. The defendant excepts, because the Court refused t o  

decide whether the line of Oglesby terminated a t  K or at  F, 
and left that as a question of fact to the jury. What arc 
the boundaries in a tract of land is a matter of construction, 
:md should be dccided by the Court. Where the bounda- 
ries are, is a question of fact. I~UELEY V. MORGAN, 1 Dev. 
and Bst. 425 : Tmxar v, PAIXE, 4 gawks, 64. 

For  this error the defendant would be entitled to a venire 
de novo,, unless t h e  jury, in finding that the line terminatecl 
a t  H, have decided the question correctly; for, if so, the 
result i3 the samc as if it had been so decided by the 
Court, and the error is thus cured by the verdict. STATF 
v. CRATOS, 5 Ired. 163. I t  is agreed that the deed tc 
Oglesby begins a t  S and runs to n4 ; i t  then runs along the 
line of Lydis Guard's patent line, and Roger Rratcher's p2- 

tent line, and terminates at  H, or runs on to P ;  then North 
GO the patent lines, 2nd with them to the beginning. From 
M, the call of the deed is westerly along Lydia Guard's pr- 
cent line and Roger Bratcher's, so far as the come7 of tht. 
second lot, of the piece of land drawn by Daniel Stephene.. 
in the d'ivision of Matthew Stephens's land, being the tmt 
pieces drawn by Edly Stephens and William Stephens ; ther. 
dong  that division line to the patent line of Roger Bratcher , 
then along that line to the first station. 

I n  running from M westwardly, you come to the corner of 
I& 2 st H, and the question is, do you stop there, or go OD 
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to P ? N is the first corner of lot 2 that yon come to ; but 
it is insisted that you must ga on to P, the other corner of 
lot 2, for otherwise the lot d-nmn by William Stephens will 
not be included, as the d e w  requires. Hcre is 3, discrep- 
:incy, and of course there n dst be some mistake, and the 
question is, can the mistakc be pointcd o 1.t by competent 
rvidence so as to explain this discrepmcy, and give effect to 
the deed? We think the mistake is clearly shown to br 
this: either the parties used the word Duriiel, when they 
ineant William, and vice versa ; or else they ~npposed lot t! 
had been drawn by Da~niel, whtleas lot 3 had bean drawn Isg 
him, and lot 2 by w-illiarn. 

The division is referred to in the deed : by reference to it, 
it appears that the land %as divided into 61 e lots, beginning 
3t Hot I, and going Zast to lots 2, 3 4, 6 ;  c ~ t l  that lot 1 
was drawn by Joseph, lot 2 by William, lot .; by Daniel. 
!at 4 By Sally, and lot 5 by Matthem. So t 'w mistake is 
q d a i n e d  upon the face of the division which i,: referred to 
by the deed. Again : if I1 is the terminus, then a lint: 
North and then East to the beginllillg includes two lots or 
,,ieces, which corresponds mith the deed ; but if P is the  
berminus. then running to the beg inn i~~;  vill include thret, 
:ots or pieces, and'contradict the deed. Again : the call i.- 
along the patent line so far as tile c o n w  of the second lot. 
Upon ~vhat principle can you pats this corner which you 
~:ome to first, and go on to the other corner of 1 ~ t  2 ? Thew 
<-onsiderations point out tlls n~istnbe. and put it beyond all 
p s t i o n  that I3 i3 the teru nus. Our conclusioii, that Dan- 
iel x-as used by mistni;e i~isteacl of William, aildso vice zlerm, 
:And that r l ~ e  mista1.e does not affec: ihe vaiiciity of the deed. 
is fully supported by the cases. in ~ ~ l i i c t i  it is held that. 
wherc the call of the first line a a s  flouth. and of the third 
line ATo~tr',, the occ word clay, by corn--tent evidence, he 
siionn to have been used instead of the cslier, as where it k 
&own by ma14icd lines and natural boundaries, about which 
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there is less apt to bc a mistake than in writing one word 
for another ; and where i t  was allowcd to be shown that a. 
tract of land was sikuated on the West side of a creek, al- 
though the deed described it as lying on the East side of the 
creek. HOUSER V. BELTON, 10  Ired. 358. 

Judgmcnt affirmed. 

AMELIUS G. JORDAN us. RICHAlLD ROUSE. 

W h ~ r e ,  in a n  inquisition of forcible entry, &c., the dlcgation a s  contained 
in tho affidavit of the plaiilt~lf in applying for t lm remedy, and in the 
precept of th3 Justice ordzrtn:: n jury, is for :t PORCIBLE ENTRY only, and 
the proof makes oat a case or POKCIDLE DETAINEI~ only, the plaintiff can- 
not recover. 

A party claiming under a SlieriFs deed for land sold for taxes, must show 
that t l ~ e  taxcs were due. AVERY VS. ItosE, 4 1 ) ~ .  Kep. 549-LOVE vs. 
GATES, 4 Dev. & B A ~ .  ~~~-?EsTLAND VS. ST~:WAKT, Ibid ~~O-GARRET 
WIIITE, 3 Ired. Eq. Rep. 131, cited. 

TIIIS was an inquisition of PORCIELZ ENTRY and DETAINEE, 
had before David I~amrence, Esquire, a Justice of the Peace 
for the County of Pitt, and brought up to the Superior 
Court of that County by ce~tioran', and there tried before 
his Honor, Judge MANLY, at Fall Term, 1853. 

The affidavit of the plaintiff, upon which the proceeding 
nau instituted, is as follows : 

STATE OF NORTII CAROLISA, '( 
PITT COUNTY. / A. C. Jordan maketh oath, 

before me, Goold Hoyt, one of the Justices of the County 
aforesaid, that he is the owncr of lot Yo. 4, in the town of 
Greenviile, as by his deed exhibited to mc from Marshall 
Diekinson; and that forcible possession of the same has 
been taken from him. 

Signed, A. G. JORDAN. 
Witness GOOLD HOYT, J. P. 
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The process issued to the Sheriff by this Magistrate com- 
manded him to summon twenty-four men to be a t  the lot. 
No. 4, &c., "to inquire upon their oaths of a certain entry 
made with strong hand (as it is said,) into the messpage," 
&G., "against the form of the statute in silch case made and 
provided." 

The jury summoned in obedience to this writ came ae- 
cordingly, and for their verdict found that the'plaintiff w a ~  
seized in fee, and that the defendant entered, with force and 
a strong hand, into the premises, and that he still detained 
them. 

The lot in question was unoccupied at, tihe time of the al- 
leged force, and ~ i t h o u t  improvements. It had once been 
under fence, and stables put on it, and it had been for some 
gears cultivated undcr the authority of ~larsliall  Dickinson, 
who clainled to have Lought it at  SherilT's s $la for taxes, but 
h;td taken no dccd for the same, aqcl produced no evidence 
of such pureElase or payment of taxes. Such is the state- 
ment of Dickinson, plaintiff's vitness. The lot, some yeare 
before defendmt's entry, was oecupicd by one Minsanl, by 
permission of one Selby, who set up a claim undcr one Evans, 
but produced no title or authority to dispo5e of the premises. 
The plaintiff claimed by deed of bargain and sale, with war- 
ranty of title, from ~lilarshall Diekinson, made shortly bcfore 
the entry .of defendant. The force complained of, as prov- 
ed by p!aintifF's ~vitnesses, was the act of going on the un- 
occupied lot and partly removing a fence, when he was for- 
bid by the plaintiff; and Sclby said, in his presence, that 
he could not he turned out by any force that could be pro- 
duced ; but it does not appear that he replied, but he pro- 
ceeded with his vork, and held the land in question, and 
 till holds it in possession. There was much other matter 
contained in the record, but this is deemed sufficient to pre- 
sent the pijints upon which the opinion of this Court pro- 
ceeded. The plaintiff moved to dismiss the certiorari, and 
the defendant moved to quash the proceedings below. 
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Upon considerstion of the several matters set forth in the 
record, his Honor gave judgment in favor of the plaintifF, 
dismissi~g the petition for a certiomri, from which the de- 
fefidant appealed to this Court. 

Biggs, for plainkiff. 
DonnelE, for defendant. 

BATTLE, J. The only act charged against the defendant 
the plaintiff, in his complaint to the Justice, WM that of 

o forcible entry, and nothing more than a forcible entry is 
set forth in the precept of the said Justice to the Sheriff, 
commanding him to summon a jury to inquire thereof. The 
record of the proceedings made by the Justice, before whom 
the cause mas tried, states that the defendant traversed the 
-' force alleged." The only issae for trial, therefore, so far 
(tg the force was concerned, was what WZLS affirmed on one 
side and denied on the other, to vit, the forcible entry. The 
only testimony set out in the record, upon which the verdict 
&B to the force could have been found, proved (if i t  proved 
anything) that the defendant was not guilty of any forcible 
entry, but only of a forcible detniner after a peaceable entrj. 
Yet the verdict finds both. Upon the clearest principles of 
law that verdict was wrong, and the Justice ought not to 
have issued any writ of restitution upon it. For this error 
alone, which was apparent upon the record, the proseeding 
ought to have been, upon the motion of the defendant, 
qurwhed in the Superior Court, as he could not appeal, and 
had no other mode of taking adrantage of it. SHERRILL vc 
NATIONS, 1 Ired. Rep. 325. 

Without noticing all the errors assigned, we will advert to 
one wrhiah is also fatal to the proceeding had before the Jue- 
tim. The plaintiff himself showed that he had neither the 
posse&ion nor the title to the  lot in controversy. He claim- 
ed ueder Dickinson, whose testimony (if it were admissible 



122 IN THE SUPREME COURT. 

Bland V .  Whitfield. 

against defendant, which it certainly was not,) showed that 
he had no deed from the Sheriff, and there wac nothing from 
which a deed could be presumed. But if he l i d  had a deed, 
he failed to &ow that there were any taxes due when the 
land was sold by the Sheriff, ahich was certainly necessary, 
as has often been decided in this C ~ u r t .  AVERY V. ROSE. 
4 Dev.  LOVE v. GATES, 4 Dev. and Bat. 363-PENT- 
LAND I-. STXWART~ Ibid ~ ~ O - - ~ ! L R R E T  v. WIIITE, 3 Ired. 
Eq. Rep. 131. 

The judgment of the Superior Court must bc reversed, 
which must be certified to that Court, so that the proceed- 
ings before the Justice ma,y be qumhed,and a writ of restitu- 
tion be issued to the Sheriff, commanding him to put the de- 
fendant into possession of the lot from vhich he was ejected 
under the precept of such Justice. TEIE KIRG v. JONES, 1 
Strange Rcp. ~ ~ ~ - T I I E  ~ I B G  V. WILSOR, 3 Adol. and El. 
Rep. 817, (3 Eng. C. L. Kep. 239)-2 Chit. Gen. Prac. 241. 

Judgment reversed, 

JOIIN BLAND e. ARNOLD WHITFIELD. 

A levy o i  an exccntion on Sunday is void. 
Tho return of a levy ondorsed upon an execntion is neither CONCLUSIVE, nor 

PRIXA YACIE evidcnee that there was an ~etl inl  seizni.? of the property. 

ACTION OF TRESPASS for seizing and selling shingles and 
cypress timber, tried before his Honor Judge MAYLY, at 
Fall Term, 1853, of Martin Superior Court. Pleas, general 
issue and justification. 

On the 20th of January, 1851, the defendant, in the 
plaintiff's presence, offered for sale, and struck off to the 
highest bidder, some shingles and timber belonging to the 
plaintiff. The defendant, to sustain his plea of justification. 
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proved that he was a constable, ahd produced a regular judg. 

nlent and execution from %Justice of the Peace against the 
defendant, dated 4th of January, 1851, on which was en- 
dorsed, "This execution levied on one pile of shingles and 
other cuts of timber, and two logs of cypress timber, said tc, 
he the property of John Blaad, at Henry Everett's mill, by 
me, as constable. Januzry 5th, 1851. A. TT'hitfie1d."- 
I t  vas  proved that 6th of January. 1851, mas Sunday. 
There was no evidence of actual seizure of the property, ex- 
cept what appeared by the endorsemcnt on thc execution. 
and what took place on 30th of January a t  the sale. Nor 
was therc evidence to tho contrary. 

His I-Ionor charged tEc jury that the return of the l evp  
as endorsed on tlic csccution, was conelnsive against tho 
defendant of a scixure of thc property on the 5th of J a n u a r ~ .  
1851, and, that day being Sundsy, the defendant bad no 
right then to Icvy, and by d&lg so he cornwitted a trespam, 
for which the plaintiff was entitled to recover a t  least nomi- 
1131 damages. 

The jury, under these instructions, found a verdict for 
nominal damages against the defendant. 

Eule for venire de sloz:o. Rule discharged. Appcal to 
this Court by the defendant. 

-IToore, for the plaintig. 
Biggs, for thc defcnilant. 

PEARSON, J. We concur with his Honor in the opinion 
thet the defendant had no right to levy the execution on 
Sunday, and the levy :vas consequently void. I t  is made 
unlawful and foi.bidden by two statutes. The act of 1741. 
Rev. Stat. ch. 118, see. 1 : "KO tradesman, kc. or other 
person whatsoever, shall, upon land or water, do or executc? 
any labor, business or work of their ordinary calling, &e. on 
rhe Lord'e day, eommonlp called Sunday." The act of 
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1777, Rev* Stat. ch. 31, set. 58 : " I t  shall not be Iawfui 
for any sheriff, or pther officer, t ~ e x c c u t e  any writ or other 
process upon a Sunday," kc. Process certainly includes an 
execution, which is final process, as distinguished from ori- 
ginal and mesne process. 

But we do not concur in the opinion that the retnrn of' 
the levy endorsed on the execution was eo~cl tcs ive  against 
the defenzant of a seixzcre of thc propert2 on the 5th of 
January, 1851. 

I t  was admitted, in the argumentf, that tha return vas  not 
conclusive ; but the counsel insisted that it ~vas prima facie 
evidence, and that, as there was ilobhing to rehut it, these 
was no essential difference. T h l t  is true; for, in either 
case, the plaintiff had proved his allegntion, and the error, 
isin not taking the difference between conclusi?:~ and prima 
faci~ evidence unrebutted; eithsr would be fatal; and the 
question is, was it p r i m a  .facie evidence unrcbutted, of the 
fact necessary to support the action ? 

The declaration alleges, that " the defendant seized and 
sold a pile of shingles and other cuts of timber, and two logs 
of cypress timber." The plea of jnstifiaation covers the 
sellhg and all that was done, except  hat took place on the 
3th of January, 1851, that d jy  being Sunday. As to this: 
the defendant must rest upon the general issue, which trav- 
erses the allegation that he did, on that day, commit the 
trespass, by seizing the shingles and bimber. I n  other words, 
it denies that he did, on that clay, take and carry away the 
~hingies and timber, or that he tool: them into his actual 
possession by laying his hands on them. 

The return of a levy, endorsed on an execution, is yrirnct 
facie evidence in the proceeding of which it forms a part ; 
whether i t  is also prima facie evidence in another and diffcr- 
ent proceeding or action n a y  be questioned. But suppose 
it to be so, does "levy," ex vi tern&&, mean a seizilig or 
taking actual possession, by laying handb ont tlic property ? 
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We think not. ': Levy," in its legal acceptation, means the 
act of appropriating-singling out certain property of tbe 
debtor, for tllc satisfaction of an exccution, and it is done by 
making an cndorscnleut to that effect upon the execution. 

I n  regard to land, it may bc nmde in the olfice, although 
i t  nlay be ten milcs distant, and t l ~ c  oficer has nevcr seen i t  
In rcgard to per~on:J propcrty, it ia neccss:sry for the officer 
to go to it, so as to hare it in hit., power to take it into actual 
poqsession if he chooses. lit is bafcbt for him to do so, and 
carry it away, for then he  can 11~1~1 i t  q : ~ i m t  d i  l)c:sma. 
but i t  is not necessary for him to 'do it, or for him to touch 
the property ; the levy is perfected by l ~ j s  making the en- 
dorsement upon the execution. IIc may lcavc the property 
in the possession of' the debtor, a i d  taLc a forthcoming band; 
or he may lcave it thcrc ~ ~ i t h o u t  any bond, and the effcct 
vf the Icvy is to give lhll bud1 t ~ n  i~~terebt  and possession in 
contemplation of law, as will enable llirn to bring trespass 
against any one who intcrfcres wit]: it, except ?notl~e~- o$cor. 
IVANU-UII V. L ~ B M L E T ,  8 Ired. 44. 

Where an o%cer has already lcvicd and taken the prop- 
erty into po,-session, a second officer mag make a sccond levy, 
by going wherc thc property is and making the endorsement 
on his execution. I n  this case, he has no right to touch the 
property, and the levy givea him a right to it after the first 
execution is satisfied. So it is not necessary to lay hand8 an 
:he property in ordcr to pcrfcc~ a levy. GILKEY v. DICKEPY- 

SON, 3 Hawks, 293. Supposing the return to be prima 
facie evidence that a levy was made, it remains an opeu 
guestion whether the o6cer did or did not lay hands on the 
property, and the plaintiff is driven to the position that, al? 
though the levy was void, being made on Sunday, still i t  had 
the effect of giving the defcndant a constructive possemion, 
or possession in contemplation of law, and that such a p w  
session will support the allegation that the defendant did 
seize and lay hands on the property. 
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But there were circumstances tending to rebut this s u p  
posedprima facie evidence. The property was of a pon&r- 
ous and bulky nature. The levy says it was "a t  Henry 
Everett's mill" on the 5th of January, 18.51, and it wa8 

there on the day of the sale ; so it is a fair inference that 
the officer did not carry it away ; and, if the jury had been 
instructed that the officer could make the levy without touoh- 
ing the property, they might rewonably have inferred that 
he sat on his horse and made the endorsement on his ex+- 
cution, and did not take the trouble to dismount and l y  
hands on any of the shingleu, or the cuts of timber, or the 
cypress logs. 

PER CURIAM. Judgment reversed. Vcnire de novo. 

HEZEBlAH G. SPIlUILL v. THE NORTK CAROLINA MUTUAL 
LIFE INSURANCE COMPANY. 

h provision in a policy of insurance cxcepting from liability the eases of 
death ' 6  by means of invasion, ~ncurrection, riot, or civil commotian, 0s 
of any m~lltary or uqurpcd authority, or Ly the hands of justice," docs 
not embrare the case of the dcath of a slave, insured, who is killed in on 
armed and vlolent resistance ofthe authority of a patrol. 

ACTION OF ASSUMPSIT, tried before his Honor Judge EL 
LIS, at Fall Term, 1853, of Wasliington Supcrior Court, 
upon the following case agreed, which was submitted for the 
judgment of the Court :- 

The plaintiff owned a negro slave named Harry, and w 
13th of September, 1850, the ctefen'dmts insured hie life 
for five years, at the amount of $500, by a policy of insur- 
ance, which contained the following clause : " I n  case 6hc 
said slave shall die by means of any invadon, insurreotim, 
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rioh or civil commotion, or of any military or usurped au- 
thopity, or by the hands of justice, this policy shall be void, 
x~utl, and of no effect." 

During the year 1852, the slave Harry ranaway from the 
plaintiff, and a reward was offered by advertisement for his 
restoratibn. Afterwards, on a night of September of that 
year, a party of men, being patrols lawfully appointed in 
'Ivfrtrtin County, went to a negro house, in that county, where 
the slave in question was found. They told him to submit, 
and he would not be hurt, but this he refused to do, and 
cauc to the door armed with a scythe-blade ;. this he did 
twice : then re-entered the house, ?nd shut the door. I4e 
then opened the door and jumped out, with the blade of the 
scythe raised in a striking position, One of the patrol, 
  tan ding in front of the door, about eighteen feet off, with- 
out saying mything to him, shot the slave in the right side, 
~f which wou~id he died in a few minutes, 

Upon consideration of the facts, as agreed to by the*par- 
ties and submitted, his Honor was of opinion against the 
plaintiff, and gave judgment accorclingly ; f ~ m  which judg- 
ment the plaintiff appealed to this Court. 

Heath, for the plaintiff. 
Busbee and SmitJb, for the defendants. 

NASII, C. J. We clo not concur in the opinion of his 
&nor below. The death of the s laveaarry does not come 
whhin any of the exceptions contained in the policy. It is 
not pretended that his death was occasioned, either from the 
want of proper medical aid, or by ail invasion of the coun- 
try. An insurrection is, by Mr. Worcester, in his Diction- 
8 ; ~ y ,  defined to be a seditious rising against the governmcnt, 
(m in the case of Governor Dorr in Rhode Island); a rebel- 
lion ; a revolt. Justice Blackstone, in his 4th volume, 147, 
eeya, a riot is where three or more persons actually do au 
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unlawful act, either with or without a common cause. To 
this Chitty, in his note, says, '4 the intention with which the 
parties assemble, or at  least act, must be unlawful," and 
this qualification of Mr. Chitty is recognized by this Court, 
in the case of STATE V. STALCUP, 1 Irccl. 30. 

4 commolion is dcfincd, by the lexicographer above rd- 
ferred to, to be a tumult : and a tumult to be a prorniacuouii 
comiiloiioil in a n~uliitu~le ; an irrcgn!~r violeacc ; s wild 
coinmotion. A civil commotion, thcdore ,  iequires the wild 
or ~rrcgulw ~tclion of m n y  persom nsdcnlblecl tcgether. 
Thcre has not h e n ,  within our linowlcdge, any usurped civil 
power, and no milifal-y power but that recognized by tbhs 
constitution. ' l o  die by the liantk of juntice is to die by 
some judicial-ecntcnce for the colninission of sciiie felony. 

Let us now test this case by the definitions abovc stated 
The slareBnrry K;LY owned by the plaintiff, and.ms, at  the 
time his death occn?rcd, a runaway. The indi~itfunl who 
shot him was one of' the regular patrol, who were then en- 
gaged in dischargiug tlicir proper duty, in their propcr his- 
trict ; and finding thc slave there, they endeavored to ap- 
prehend him, as i t  mas their d ~ i y  to do, a d  in the attempt 
made by him to escapc lie xas  killed. Hcre was no secli- 
tious rising against the government, nor was there any riot. 
I 1  I h e  patrol were there for a hnfu l  purpose ; there was no 
tumult, nor any military or usurped power ; nor did Harrj- 
die by any juciicisl judgment or proceedings. The plaintiff's 
case is not within any of the exceptions or  condition^ of 
hie policy.. 

We cannot adont the ingenious suggestion of the defend- 
ants' counsel, that tile defendants intended to ir~sure againct 
what is called a natural death, as distinguished from a vio, 
lent death. I t  is anfficient to say, such is not the contract. 

Judgment reversed, and judgment here, according to the 
M e  agreed, for the plaintiff, f o r  the sum of $500, with irr- 
Lercat from the le t  of September, 1852. 
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STATE v WILLIAM BROWN. 

Where the mother of a bastaid cli~ld 1s brought before a Magistrate, and 
refuses to declare on oath the father of such chlld, but pays the fine and 
gwes bond and secuilty to lndelnn~fy the county, she cannot, afterwards, 
voluntarily lnstltute ploceedlngs against the reputed father, to subject 
hnn to the lndlntainance of the same ch~ld. 

THIS was a proceeding in BASTARDY, to  subject the de- 
fendant to the maintainance of a bastard child, begotten of 
one Julia Duty, tried before his Honor Judge SAUNDEKS, at 
Fall Term, 1853, of Randolph Superior Court. 

A warrant had been issued by a Justice of the Peace of 
the county, on the 11th of March, 1852, against Julia Duty, 
to compel her to declare cn oath the father of her illegiti- 
mate child. Upon the return of the warrant, she refused to 
make such declaration, but paid the fine required by law, 
and gave security to indemnify the county against the main- 
tainance of the child, which warrant and bond were duly re- 
turned to the County Court, and ordered to be filed. 

On the 15th of November, 1852, Julia Duty voluntarily 

case was issued, and the defendaEt bound to the court. 
The County Court made an order to quash the proceedings, 
and the State appealed to the Superior Court. I n  that 
Court, his Honor, on consideration ~f the facts above stated, 
gave judgmept that the proceedings be quashed, and the 
State appealed to this Court. 

Attorney General, for the State, 
No counsel for the defendant. 

BATTLE, J. The bastardy act (1 Rev. Stat. ch. 12, sec. 1) 
declares &at, if a single weman be big with child, or be de- 

applied to another Magistrate, and was permitted to make 
a declaration on oath, charging the defendant to be the 
father of the same bastard. Whereupon, the m n a n t  in this 
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livered of a child, and, upon being taken before two Magis- 
trates for examination upon oath concerning the father, 
shall refuse to declare him, she shall pay a fine of five dol- 
lars, and shall give bond, with sufficient security, payable 
to the State, conditioned to keep her child from being charg- 
able to the county. But if she declare who the father is, 
then certain proceedings shall be had against him, for the 
purpose of compelling him to maintain his bastard child, so 
that the county may have an indemnity against the charges 
of such maintainance. The act of 1850, ch. 14, gives the 
same powers to a single Magistrate as under the former law 
had been exercised by two. 

It is manifest that it was not the object of this enactment 
to punish the father of a bastard child for having begotten 
it, but the purpose was solely to prevent its support and 
maintainance from becoming a county charge. The pro- 
ceedings under the act are not therefore criminal in their 
nature, but are mere police regalations, adopted for the pur- 
pose above indicated. STATE v. @ARROW, 2 Dev. and Bat. 
370 ; STATE V. PATE, Busbee 244. Now this purpose may 
be as fully and effectually accomplished by the mother's 
$riving bond with sufficient security for the iudemnity of the 
D 

t:ounty, as prescribed in the first clause of the act, as by 
obtaining a 'similar indemnity by proceeding against the 
father under the second clause. So soon as the county is 
secured in either way, from having a charge imposed upon 
i t  on account of the bastard child, it follows as a necessary 
consequence, that the whole object of the act has been ac- 
complished, and no further proceedings can be had. Hence, 
in this case, after the mother had given and the county had 
~eceived indemnity, the magistrate had no authority to pro- 
ceed against the reputed father, and his proceedings were 
properly quashed, both in the County and Superior Courts, 

PER CURIAM. The order appealed from must be affirmed. 
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Where A purchased a horse, to be returned at  the end of two days, if he 
did not answer the description given of him, and the two days elapsed 

the horsc being returned: IIELD, that the contract was absolute, 
and that A cannot d~scharge himself from liability by showing that the 
horse was not as good as represented. 

THIS was an action of ASSUMPSIT, tried before Judge 
ELLIS, at the Fall Term, 1853, of the Superior Court for 
the County of Chowan. 

The plaintiff declared for $25, the sun1 alleged to be due 
from defendant, upon an exchange of horses. Plea: Non 
assumpsit. 

The defendant agreed to give his own horse and twenty- 
five dollars for the horsc of the plaintiff, prov:,?cd the latter 
1y.vas a No. 1 farm horse. That he would t r j  him for two 
days, a t  the end of which time the horse was to be returned, 
if he did not suit. The defendant received the horse, worked 
him, and did not return him. The horse proved to be not 
as good as represented, hut unsound. 

'The plaintiff's counsel reque~ted his Honor to charge, 
that the conditional promise to pay $86, became absolute 
upon the defendant's keeping the horse, after the two days, 
and that in law such was the contract. That, if he wafi 
aware of his defects within two days, and failed to return 
him, the contract Fecame absolute, qnd the plaintiff was en- 
titled to recover. 

Hid"flono~ charged that the jury must determine what 
the contract wa*. That, if it was the understanding of the 
parties, that the twenty-five dollars were to be paid in case 
the horse was a good work horse and sound, and that the 
promise was to become unconditional and absolute u p o d e  
defendant's keeping the horse beyond that time, then the 
plaintiff ought to recover. But if the time was given in 
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order to enable the defendant to determine whether ha 
would make the exchange at  all, and the $25 were only 
payable in case the horse was such as the plaintiff described 
him to be, and he was defective, then the verdict mu& be 
for the defendant. 

The verdict was for the defendant. Rule for a venire d p  

mvo. Rule discharged, and judgment for the defendant, 
from which the plaintiff appealed. 

Svzith and Heath, for the plaintiff. 
No counsel for the defendant. 

BATTLE, J. The plaintiff vas, in our opinion, entitled to 
the instructions which hc prayed, and his Honor erred in 
refusing to give them. These instructions were, so far as 
the defendant could he affected by them, substantially the 
same, and were clearly required I J ~  the tcstiniony. Therc 
wt~g nothing in the case to sllom that if the defendant kept 
the plaintiff's horse, beyond the day allowed for trying hin~, 
he was not, on account of his proving unsound, to pay the 
twentyfive dollars, the agreed difTerence in the value of the 
two horses. On the contrary, the testimony showed that 
the plaintiff was to pay for the horse, if he should keep him 
after the txo days trial. 1 3 s  Honor had no right to sub- 
mit to the jury a view of the case not sustained by the evi- 
dence, nor by any fair infereaxes deducible from it. 

But, perhaps, it nmy be said, that it appeared from the 
testimony that the plaintiff's horse was unsound, a d  that 
he ought not therefore to be permitted to recover more than 
what he had alrea ly  received, to wit, the defendant's horse- 
To this the case of MCENTIRE V. MCENTIRE, recently deci- 
ded in this Court, and reported in 12  Ired. 300, is a decis- 
iw answer. I t  was then held, after a thorough examination 
of the subject, that "when the property bargained for i~ 
d e h w ~ d ,  an action for the price agreed oa cannot be dp. 
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Lated, ex.cept in cases where, if the money had been paid, 
it might be recovered back in an action for money had and 
received. There must be a total failure of consideration, 
and not a mere right to damages, although the damages 
may amount to the whole price." 

In no view can the judgment be sustained, and it must be 
mt aside, and a venire de rsovo awarded. 

PEE CURILM. Venire de novo. 

JOHN McBOYLE vs. EDGAR HANKS AND JAMES M. WI-IITE. 

The owners of slaves, residing within the limits of an i~~corpornted town, 
are not exempted from tlie penalty for the failure of sl~ali slaves to work 
npoq the public roads beyond the limits of siicli town, unless they are 
expressly escmpted in the clrarter or incorporation, or by a necessary 
implication. 

-4 provision in an act of corporation of a town, requiring the Cqinmission- 
ers to lay and collect a tax on the inflabitants of such town to. repair the 
streets, is not such a neccaaary implication. 

THIS was an action commenced by yarrant before a JUR- 
tioe of the Peace, to recover a penalty, for a failure of the 
defendants' slaves to work upon a public road, tried before 
Judge SAUNDEILS, at Spring Term, 1853, of the Superior 
Court for Washington County. 

The plaintiff n-as overseer of a public road leading out of 
the $own of Plymouth. The defendants reside in Plymouth, 
and own a Steam Saw Mill, situated just on the line, but 
antside the limits of the town; where the slaves in question 
wwked, but they ate and slept a t  their master's residence. 
%eee slaves were assigned by the County Court to work 
ufb~n the above mentioned road, a;nd due notice of the time 
stnd phce of working had been given to the defendants. 
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The town of Plymouth was incorporated in 1818. Bp 
an act of incorporation, the Commissioners of the town are 
required to "lay off and repair the streets of the town." 
For this purpose, and for other prposes  of town govern- 
ment, the Commisioners of that town annually laid a t aa  
upon the citizens of Plymouth. 

I t  was contended for the defendants, tEai their slaves rc- 
sided within the town, and were subject io the act of incor- 
poration, and were obliged to I,ay taxes for the repairs of 
the  street, that they were not liable to work upon the road 
in question, lying wholly without the limits of the t o m .  

His Honor mas of op::,ion, that the County Court had 
the right to assign the defendants' slaves to work on said 
road, and that the defendants were liable. There was a 
verdict for the plaintiff. 

Rule for a vel~ire de m v o .  Rule discharged ; jndgment 
for plaintiff, from which the defendants appealed. 

Smith, for piaintiff. 
No counsel for defendant. 

BATTLE, J. We have no doubt of the correctness of the 
judgment given by his Honor in the Court below. The 
defendants' hands were, by the provisions of the 104th 
chapter of the Revised Statutes, bound to work on the pub- 
lic road, to which they lvere exenlpted by the 95th chapter 
of the act of 1818, by which the Comlnissioners of the tow11 
of Plymouth were incorporated. There is no section or 
clause of that act, by which t h e j  are expressly exempted, 
and the only question is, whether they are so by a necessary 
implication. The tax imposed upon t3e citizens of the town. 
for the purpose of keeping in repair the streets,,which it 
was made the duty of the Commissioners to lay off, certainly 
did not exonerate them from paying what are called count;v 
tares-taxes to be applied, under the direction of law, for 



DECEMBER TERM, 1853. 135 

- 

Smith v. Smith. 

the common weal of the country. Now, the performance 
of labor in working on the public road, is but a tax upon 
the inhabitants of the county, to be paid in personal service 
instead of money. We can see, then, no more reason why 
the defendants should, because of their residence in a town, 
be exempted from that, than from any other kind of tax, 
imposed and levied for the benefit of the county at large. 
Nor can the defendants complain of this, for, as a recom- 
pense for this additional burden, they have conferred upon 
them all the advantages of their location in a town, to which 
many valuable privileges and immunities are secured by 
charter. But they cannot claim as a privilege or immunity 
what is not expressly, or by a sleccssary implication granted, 
and among those withheld in this case, is that of exemption 
from working on the public roads of the county. 

The judgment is affirmed. 

DOE OX THE DEMISE OF WILLIAM SMITII v. P E S E L O P E  SMITH. 

A general power to sell, given to a stranger, by a deed of bargain and sale, 
or covenant to stand seized to uses which also conveys suck~$roperty to 
others than such stranger, is void, and a eonveyancc made under it ie 
also void. 

ACTIOX OF EJECTMENT for a lot in the City of Raleigh, 
tried before his Honor Judge MAXLY, at Fall Term, 1863, 
of Wake Superior Court. 

Clara Thomas, being seized of the premises, made the 
following deed: "To all people to whom these presents 
shall come, greeting : Know ye, that I, Clara Thomas, of 
the City of Raleigh, for and in consideration of the natural 
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love and affection which I have and do bear towards my twca 
children Frances and Thomas, and for the further consider 
ation of one dollar to me in hand paid, I have, and do by 
these, give unto my two children Frances and George, 
my house and lot, part No. 112, whereon I now live, toge- 
ther with all my household, kitchen furniture, and every 
other species of property I own, of what nature or kind so- 
ever: but the property herein conveyed is, however, to be 
under the control and management of Alexander M. High, 
for my said children, namely, to rent, lease, sell or other- 
wise dispose of the same, say all or any part of said lots, 
houses, or other property hereby conveyed, as to  him may 
seem most advantageous for my said two children, and to 
make snch conveyances for the same as he may deem most 
advantageous for their promotion and benefit ; (here follolvs 
the boundaries) ; together with all the profits and benefits, 
rents, issues and profits thereof, ts them and the said Alex- 
ander M. High, as above conveyed. In testimony whereof,$ 
I have hereunto set my hand and seal, this 15th of March, 
1842." 

Alexander M. High, after the death of Clara Thomas, in 
virtue of his supposed authority nnder the above deed, sold 
and conveyed the property to Richard Smith, who conveyed 
the same by his mill to the defendant Penelope. The plain- 
tiffs are the children of Clara 'l'liom&, mentioned in the 
foregoing deed. 

The only point in the case n-as whether A. N. High had 
power to sell and convey the land. I t  was agreed that, if 
the Court should be of opinion that he had, there should be 
a non-suit ; and if of opinion otherwise, judgment should be 
rendered for plaintiffs. His Honor gave judgment of non- 
suit, and plaintiffs appealed. 

firinston and Rogers, for plaintiffs. 
Xoore and G. W. aicywood, for defendant, 
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PEARSON, J. Considering the authority given to High, to 
sell the land and make a conveyance, in the light of a pow- 
er  of attorney, the deed executed by him could have no ef- 
fect, because it was made after the death of his principal, 
by which it was revoked. Considering it as a power of ap- 
pointment, under the doctrine of uses, it is equally imper- 
fect, because it is well settled that an estate cannot be cre- 
ated by means of a general power of appointment given in a 
covenant " to stand seized " to uses, or in a "deed of bar- 
gain and sale;" and the deed of Clara Thomas to her two 
children, in which the ,power is contained, must be either the 
one or the other of these conveyances. 

1. Supposing it be a " covenant to stand seized," that con- 
veyance operates by a use being raised on account uf a 
good consideration, and then the legal estate is carried toL 
the person having the use, by force of the statute of uses: 
a use must first be raised, and that can only be done by a 
good consideration-natural love, for ifistance, between the 
covenantor and the person in whose favor it is to arise. Of 
course, such a consideration cannot exist where the ap- 
pointee, or person to have the use, is a t  the time unknown, 
and may be any one whom the donee of the power may af- 
terwards appoint : and, although the appointee may ha: pen 
to be one who is a kinsman of the covenantor, that will not 
suffice ; for the consideratian that will support a deed, when 
i t  requires a consideration, must exist a t  tlle time it is exe- 
cuted ; otherwise the deed is deficient: and the accident of 
a consideration afterwards cannot give to it any effect. 
This, however, is beside the question ; for the appointee was 
not a kinsman of the covenantor. Although, as between 
the donor and her two children, there was a sufficient con- 
sideration to support the deed, and to raise the use limited 
to them, yet a good consideration is personal, and cannot 
extend, for any purpose, beyond the party, and the use lim- 
ite'd to the party. I f  a parent covenants. to stand seizred ts 
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the use of a child for life, remainder to the use of a stranger, 
the remainder is void. The reasons apply with more force 
to future contingent uses, and with still more to such uses as 
are to be raised by a general power of appointment, el"- 
though the pomer is given to the child : of course, to give 
such a power to a stranger is out of the question. 

2. Suppose it to be a deed of " bargain and sale ;" that 
differs from a "covenant to stand seized " only in this: that 
one requires a good, and the other a valuable considers- 
tion ; and the remarks made above apply, with a slight dis- 
tinction, growing out of the nature of the two kinds of con- 
sideration. And the difference is this : a good considera- 
tion, as before remarked, is personal ; whereas, a valuable 
consideration may be paid to the bargainor, for and on ac- 
count of another. So that, although a covenant to stand 
seized to the use of a stranger, in consideration of natural 
love for the child of the covenantee, is void, yet a bargain 
and sale to B, in consideration of value, paid by a stranger- 
to the bargainor, for and on account of B, raises the use, 
and the statute carries the legal estate. So if one, in con- 
sideration of value paid to him by A, bargains and sells to 
A for life, remaider to I-: in fee, i t  will be intended thst  A 
paid the consideration, as well on account of B, as for him- 
self. But thc person to whom it is limited must be named, 
for it cannot be intendcd that a consideration was paid for 
and on account of a t  unknown person. For this reason it 
is settled that a future contingent use to one unknown, or 
not in ease, cannot be raised by a deed of bargain and sale. 
It is also settled that a use cannot be raised by a general 
power of appointmeut, given to the taker of the first eetate 
in the use : and the case is much stronger where the power 
of appointment is given to a stranger, which is our case. 
For  then the idea that any consideration moved from the 
unknown appointee to the bargainor is entirely out of the 
question. And it does wt alter the caae if, after the ap 

, 
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poitltee is known, he should pay a valuable consideration to 
the bakgainor ; for the deed is absolutely void, unless the 
cansideration is paid, or secured to be paid, (which is the 
same thing,) at the time the dced is executed. 

It would be an idle display of learning to pursue this sub- 
ject further ; Sir Edward Sugden, in his treatise on Powers, 
discusses it fully, and it so clearly appears that, in regard 
to the question before us, there is no conflict of opinion. 
So it would seem useless to have said as much as we have. 
but for the purpose of siinplifying tlie subject, and relieving 
it from that seeming confusion which is sometimes produced 
by too much learning. In  vol. 1, page 85, he says : " A 
power in a bargain and sale to lease to any man, although 
for a, valuable consideration to be paid or rendered, is too 
general, and therefore void." " So such a power in a cov- 
enant to stand seized is, for the same reason, void: nor is 
it any argument in favor of a lease nnder such a pow,er, 
that it is granted to some person within the consideration 
of blood, because, by reason of its generality, tlie power 
was  yoi id a t  the time the deed was executed." At  page 86 : 
" It seems clear that a power may be raised, in a bargain 
and sale, to lease to a person from, or in behalf of whom. 
a consideration nlored at the execution of the deed: so a 
power may be raised in n contract to stand seized, to grant a 
base to a person named in the deed, and witllin the considera- 
tion of blood or marriage, although such a lease cannot be gran- 
ted where a general power is reserred to 1easeto.any man." 
In  such cases, as Lord Chief Baron GILBERT has obserr- 
ed, '(no use can arise; for, when the persona are altogether 
uncertain, and the terms unknown, there can be no consid- 
eration. I f  such cases could be supported, it might, on tlie 
same ground, be argued that contingent uses to persons not 
in esse wuld be r a i d  in a bargain and sale, provided they 
paid e consideration when born. It is settled that such a 
general power is void in its creation." Saunders, in his 
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treatise on Uses and Trusts, vol. 2, page 42, say? : "As no 
use can be limited to arise out of a use, it follom that  8 use 
cannot be limited upon the legal estate of the bargainor, so 
as to be cxecuted by the s t ah te  ; neither ean there be it 
sci~ttilla juris, or possibility of the seizin remaining in the 
bargainor, after the bargain and sale, to serve a use limited 
on a future event, because thc consideration paid b j ,  or on 
account of, the b q a i n e e ,  and which constitutes the found- 
ation of the bargain and sale, appropriates the use exclu- 
sively for his benefit. The limitation of the use to the bar- 
gainee is a consequence arising from the payment of the 
money, and beyond that lilnitation the original considera- 
tion and contract do not extend : therefore, if there be e 

bargain and sale for the use of the bnrgairee, with a power 
from him to mnkc leases, a lease made under that  power 
cannot operi~tc as an appointment of the use to the lessee." 

The reason why these anthors direct their attention almost 
exclnsi\elg to the power to rnnkc leases is, because the ques- 
tion was settled a t  an early day against the pomer to sell, 
:mi has never since heen agitated. But the porrer to make 
leases mas so convcnicnt and alniost necessary, according t o  
the condition of things in England, that it found some ad- 
vocates-among others, Cruibc. T h ~ y ,  h o v e ~ e r ,  were forced 
to restrict it to lenses nhere a full rent is reserved to be paid 
to die person hnving the first eqtate. and, after its determ- 
ination, to the taker of the second estate. The admission 
of the necessity for this clutilificntion ~ i e l d s  the question ; 
for, evidentlp, it is not the amount but the fact of the con- 
sideration tliiit f o r m  the basis of the doctrine : for the pur- 
pose of raising n use, one dollar is as effectual as one 
thousand. 

If a genein1 power to lease cannot be giren to one to 
whom the first estate is limited, a fortiori a general power 
'o sell cannot be given to a stranger. The mhole subject is 
Fully discussed in MILDMAY'S case, 1 Rep. 177. 
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Judgment reversed, and judgment for the plaintiffs, ac- 
curding to the case agreed. 

GASWELL COOPER us. JOHN A. PUKI'IY, 

Vvhre parties enter into an  espress and specific contrast, which is neitl~et 
general nor doubtful, local uPa.ge cannot be resorted to in a.5certairiinx i t-  

terms. 

ACTION of ASSUXPSIT, tried before his Honor Judge 
A ~ A N L Y ,  at  Fall Term, 1853, of Edgecornbe Snperior Court. 

The defendant, as administrator of Lewis Punis,  hired 
out a negro girl at  public biriug, in June 1851, for the resi- 
due of the year, to the plaintiff. Though not known at the 
time, it soon became manifest that she was pregnant, and iu 
the Fall she mas delivered of a, child. 

There was proof of a long and well established custonz in 
the oonnty, embracing the place of the transaction, and the 
residences of the parties, to allow the hirer of a woman iu 
such cases ten dollars. 

The evidence of thc custom m s  objected to, as immaterial. 
hut the Court held, that, as there was nothing in the lam 01. 

in  the contract to forbid the operation of .the usage in case 
i t  was so generally known and acquiesced in as to make it 
a part of the contract.: in case, in other worcls, the custoni 
was a consideration under vhich the biddings were conduct- 
ed, and under 7,f-hich the parties acted, in making their 
bargain, the testimony was material, and if believed, the plaiu- 
tiff was entitled to recover. 

Verdict for plaintiff, and appeal to this Court 

~h'ingeltary, for plaintiff, argued as follow : 
The plaintiff says, that when he hired the negro girl, the 

administrater promised to pay him ten dollars, if she was 
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delivered of a child during the term of hire. That, although 
nothing was said about it at  the time, the promise was im- 
plied, and was part of the contract, for i t  was so understood 
and acted on by all the persons present and bidding, which 
the administrator knew, and profited by in silence, which was 
a virtual assent. The plaintiff then offers to show that it 
mas the established custom of the neighborhood for the 
owner to pay ten dollars in such cases, and to this the de- 
fendant ,objects. As a matter of fact, it is clear enouglr 
that what is here offered in evidence, bears directly on the 
issue. But the defendant says, it is incompetent under the 
decision of the Court in the case; HATWOOD v. LOKG, 5 
Ired. 438. The Court there decide that tlie owner of a slave 
hired is not liable to the physician, because there is a spe- 
cial contract between the physician and the hirer. But it is 
intimated that t l l ~  oowner might be held answ4.de  to the 
hirer, because that would carry out the reason of the cud- 
tom. I n  the present case, the reason of the custom and its 
tbrm are together, and no special contract intervenes. 

On the former trials of this case, the plaintiff has pxo- 
h e e d  no antliority, because, after diligent search through 
the reports, none could be found. A snbsequent reference 
to the Text Boola has snpplied the deficiency. I7ide 
Starkie 2, 365; it says : '' When parties have not entered 
into any express and spccific contract, a prcsnniption, nevey- 
theless, arises, that they meant to contract, and to deal ac- 
cortling to the general usage, practice and understancling, it' 
any such exist, in relation to the subject matter." "Where 
an agreement betxecn parties is general, or douhtf~~l, the 
custom and usage of the country in which it mas made, are 
frequently evidence of the terms upon which tlie parties 
meant to contract ; for, in  the one case, their silence raises 

iresumption that they intended to be governed by the 
usual course of dealings in such cases, prevalent in the 
neighborhood." 
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Another ground taken by the defendant is., that the con- 
tract was reduced to writing, and nothing said about the 
matter in dispute. That is, the plaintiff gave his note for 
the hire. The answer is, that in this the plaintiff did noth- 
ing more than fulfil his part of the contract, which was, that 
he should pay or bind himself to the payment of a certain 
sum of money. 

Biggs, for defendant. 

BATTLE, J. We differ with his Honor upon the question 
raised on the trial, as to the admissibility of proof of the 
custom or usage relied on by the plaintiff, to imply a contract. 
in his favor. I t  is directly opposed to the principle laid 
down by the Court, in the case of JORES v. ALLEN, 5 Ired. 
Rep. 473. That was an actit n brought by a physician, 
against the owner of a slave, i ~ x  professional services ren- 
dered to the slave, while in the possession of a hirer, and at 
the instance of the hirer. In  support of his action, the 
plaintiff offered to prove, that, in the section of country 
where the hiring took place, it was the universal custom for 
the owners, and not the hirers, to pay for medical attendance 
lipon the slaves, but the testimony was rejected. This 
Court held that the testimony was properly rejected, and 
said that "no doubt the liability of general and special 
owners of hired slaves, for the expenses of their maintenance 
and medicine during sickness, is often and perhaps generally 
the subject of contract betwecn them. But, without some 
stipulation on that point, the general rule of law must ope- 
rate, and cannot be controlled by any understanding to the 
contrary, in particular neighborhoods. 

Thore was no established general custom on the point ; 
for, if there was, that would be the law: but a mere local 
usage in .a small part of the country cannot change the law, 
and give the plaintiffs an action against one man, when they 
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are employed by another. So, in the base before us, i t  is 
not contended that the custom is a general one ; nor are the 
terms very generally defined. Whether it extends to hirers 
by the year, by the half year, by the month or the week, 
we are not informed. If to the latter, it is very unreason- 
able, and ought to be abolished by force of the maxim, ma- 
[us usus abolendzcs est. But the decisive cbjection to the 
allowmce of such nci:,!;borliood customs is the uncertainty 
in relation to the p o : '  of them, and thc great inconvenience 
of having local lam,  in any part of the Statc, to regulate 
matters which ought to be thc subjccts of express contracts. 
But the eomlsel of' the plaintiff rclics, for the support of his 
action, ~ ~ p o n  ccrti~iu passagci i r ~  Stnrlrie on Evidence, vol. 2, 
page 258-8, of 1st Am. edition: "Wliere partics have not 
entered into m y  cxprcss contract, a yresvmption neverthc- 
less arites, that t h y  incant to contract, and to deal accord- 
ing to the general usage, przcticc and understanding, if 
such exist, in relation to tlic sul~jeet matter." And again : 
4' Where an agrecmei~t between parties is general and doubt- 
fu1,'thc custom and usage of the country in which it was 
made, are freqently evidence of the terms upon which the 
parties meant to contract ; for, in the one case, their siience 
raises a presunlption that they meant to be governcd by the 
usual course of dealing in such cases prevalent in the neigh- 
borhood." We need not inquire whether Mr. Starkie's doc- 
trine be correct or not ; for it is not at  all applicable to the 
,case. The parties here did enter into " an express and spe- 
cific contract," which was neither general nor doubtful, and 
.therefore left nothing to be presumed or inferrcd. 

,Judgment reversed, and a venire de noeo awarded. 
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JOIIN C. PETTIJOHN a HENRY WILLLQMS 

Where the executo1:of one tenant in common, authorised to sell a fishery, 
takes along with him the othcr tenant, and rcfiers the purchaser to him 
as one acquainted with tlle propcr.y, and such tenant commits a fraud 
in his representations of the qualities and condition of the fishery, such 
executor is pcrsonaliy liable for the .liaud. 

ACTION in the case trieJ before Judge ELLIS, a t  Fall 
Term, 1853, of Chowan Superior Court. 

The plaintiff declared for a deceit, by frsndulent nlisrep 
resentations in the sale of a small piece of land, on Croa- 
tan Sound, used as a landing for seins used in fishing in tho 
adjaccnt waters of the Sound, and the alleged deceit was, 
first, in reprcsentiug that there mere only seyen stumps in 
the adjacent scope of waters constituting the fishcry, wherc- 
ss there were two thousand stunlps, hangs and obstructions, 
and the defendants well knew it. 

The land had been owned by the defendant Melson, and 
one Whitley, who fished there in the years 1846, '47, '48-, 
and in 1819. Whitley died, leaving the other defendant, 
Williams, his executor, who w s  empowered by the will'to 
make sale of this fisherp. 

Advertisemest had been made to sell the same at auction, 
at Edenton, but having failed thus to make sale, the defen- 
dants went together, on their return home, to the house of 
plaintiff, in the town of .Ply~outh,  in Martin county, where 
die representations conlplained of were made, and a sale to 
$he plaint3  for $3,000 mas executed. Upon the point of 
the deceitful representation, the evidence adduced on the 
trial was as follows.: 

One Nixon testified that defendant, Melson,  aid to the 
plaintiff, in the presence of the other defendant, that there 
were in the sein ground but three stumps or not more than 
live, and that three of them were staked so that it could be 
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seen where they were, and that eight men could re- 
move all the obstructions in twenty-four hours. That Wil- 
liams was present a t  the time, but did not, in his hearing, 
make any statement about the stumps or obstructions. 

One Brown stated, that he heard the defendant Melson say 
to the plaintiff, in the presence of Williams, that there were 
but three or four stumps in the sein ground ; that they were 
near the shore, and might be cleared out at  an expense of 
forty dollars; that Williams was present, and made no 
etateinent about the number of stumps. 

One Fagan testified, that he heard the defendant Wil- 
liams refer the plaintiff to Melson for information, as to the 
obstructions in the fishery, and hlelson said, in the presence 
of 11 illiams, that there were but fcm hangs in the fishing 
ground and they could be easily removed; that there was 
a bunch of stumps or hangs in the lower corner, which did 
not interfere with the sein, unless it drifted out of the usual 
CGUrSe, by the force of the minds and tides. 

Fagan also stated, that, on the day before this conversa- 
tion, he heard Williams tell plaintiff that the fishery was 
dear, or that Alelson said it was clear; that Melson had 
cleared it, but that he, Williams, had no personal knowledge 
of the condition of the fishery in that reipect, but that he 
had brought blelson with him to tell its condition ; that Mel- 
son was not thcn present. 

There was evidence on both sides as to the condition of 
the fishery; but, as the jury found the defendant Melson 
guilty, it is not thought necessary to enter into a detail of it, 

The plaintiff insisted that Melson had made a false repre- 
sentation, and that Williams was bound by it, because Rfel- 
son acted as his agent in making the misrepsentation, and 
this, although Williams was ignorant on the subject, and did 
not know Meleon's statements were false. 

The Court charged the jury, that, however this might be, 
bad Williams appointed Melson his agent to sell the proper- 
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ty, there was no such evidence here of agency, and that, 
if the reference by Williams to Melson, of the plaintiff, 
for a description and representation of the character 
of the property, proceeded from an ignorance on his 
part, of its true condition, and was made in good faith, 
and he was innocent of any fraudulent collusion with Melsou, 
and knew not that his repesentations were false, he would 
not be liable ; that his liability depended upon false repre- 
sentations made by himself, or an acquiescence in such a,+ 
were made by Melson, knowing, at  the time, that they vere 
false. 

The verdict was in favor of the plaintiff for $1,500, 
against Melson only, and in favor of Williams. 

Plaintiff moved for a venire de novo, for error in the in- 
struction of the Conrt. Motion refused, and appeal to thic 
Court. 

Heath arcd Brr~g~g, for plaintiff. 
Smith, for defendant. 

PEARSON, J. I t  is established by the verdict, that the yell- 
resentations made by hielson, in regard to the property, werc. 
false, and he k6ew them to be so: and, that although Wil- 
liams did not a t  the time know them to be false, yet, by 
means of these falsehoods, he and Melson were enabled to  
sell the property to the plaintiff for greatly more than it 
was worth: and the point in the case was, after Williams 
found out that the plaintiff had been cheated, coulci he re- 
tain the part of the spoils that had fallen to his lot, in the 
division with Melson, without becoming, in contemplation of 
law, also liable for the fraud that had been practiced-at leaet. 
to the extent of his rateable part of the -damage-so as to 
make the difference between the two consist in this : that tho 
perpetrator was liable for the whole, the other to the extent 
of hie participation in the spoils? 
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His Honor misconceived the case, and made i t  turn upon the 
~ o i ~ l t  that  there mas no evidence that Williams had appointed 
ke l s sn  his agent to seil the propel ty : Whereas, there ;& 
~~regn imt  proof that  he had nlilde him his agent, to assist 
him iu rn kiug the sale, by referring to him as one who wab 
well acquainted with the property, and could give all nece* 
iary  information in regard to it, The nitness Fagan swore 
rhst he had told him, that he brought JTelson mith him to tell 
the conditioli of the propert;-, arid all the witnesses concur in 
hnying that he referred the piaiatiff to Mclson7 who woulil 
amwer all inquir;es, and it is evident, that the plaintiff was 
~nduced to rely upon .the information thus received, and 
<lode the treaty. 

I t  can lnake no sort of difference, xhether he was hia 
agent to do the whole business connected with the sale, or 
snly to do a part of it. I f  yon, having a horse to sell, ,get 
.me man to ride him up and down the street, to shon- his parts, 
nud a;lother to act as auctioneer to see who will give the 
.no& for h h ,  and ancther to act as clerk and set +down 
-?lo bid, they are all your agents, as to the parts assigned 
-a them, (they act fcr you a i d  in your stead, vhich is the 
;rue definition of an agent), although you reserve to your- 
$elf the part of receiving the moner, and making a bill of 
male, and of delivering the alticle to the purchaser. So, if 
~ a u  advertise a tract of land, and refer persons who mag 
xish to buy, to a B, who is well acquainted with the land, 
and xi11 go upon it with them and show the boundaries, &c? 
doe3 i t  need the authority of decided wses to show that  he 
:3 Tour agent, and that if he nukes a wilf~ll misrepresenta- 
don, and points out land as helonging to the tract, which, 
'n fact. it does not include, and thereby enables you to sell 
it at  an  extravagant price, that you can, after notice of the 
fraud, which he  has practiced, insist upon keeping the 
d d e  price, and take the benefit of his falsehood, without 
being guilty of afraud, as well in law as in morals ? Can a 
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man, lawfully, do that by another which he cannot do 
himself ? Just as soon as you showed a disposition to 
hold on to your ill-gotten gains, every honest man would 
exclaim, "you are just as guilty of a fraud as the vile in- 
strument you made use of," 

This plain principle of law and common honesty is appa- 
parently conccdecl by his Honor, and the error is in putting 
the case on a supposed distinction between an agency.to sell 
out and out, and an agency to do soinc part only of what 
is necessary to effect a sale. We find no such distinction io. 
the books, and the principle is settled generally, that a ven- 
dor is bound for the fraud of his agent, in eKecting a sale: 
in fact, the principle is settled as to all agencies. COMFORT 
Y- F O W I ~ ,  Meeson and Welsby, 373. Although the Judgca 
differ in opinion as to the p i n t  in thc case before them, 
%Ley all take it as settled law, that a principal is bound for 
the fraud of his agent. YARK C. says : " I concede that. 
if one employ another to make a cantract, and that agent, 
though the principal bc perfectly guiltless, knowingly corn- 
mit a fraud in making it, not only is the contract void, but 
the principal is liable to an action." Lord ABINGER, C.B.. 
who dissented, says r " I own it never occurred to me, 10 
doubt, upon principle, or upon the authority of decided 
cages, that the knowledge of the principal was the knowl- 
edge of  the agent, and the knowledge of the agcnt thc, 
knowledge of the principal." 

There is one caw so fully in point with the prcscnt, that. 
although unnecessary, we are tempted to cite it. MAYWAHI~ 
F. RHODE, 11 Eng, C. L. R. 419. Plaintiff had effected 
an insurance upon the life of Col. Lyon, of whom the plain- 

as t o  his health: the Colanel did not make a true statc- 
ment. The Court say, however hard it may be on the 
plaintiff, the rules of law must be adhered to : so that, 
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though entirely innocent, he lost the benefit of the p61icy, 
on account of the misrepresentation of the Colonel, to 
whom he had referred the company for information. 

Allusion was made, upon the argument, to the fact, that 
Willianw sold under a power given to him as executor. 
That does not vary the case. We presume that, in settling 
bvith his cestui yue trust, he will only be charged with the 
real value of the property ; but, be that as it may, he was 
jiot at liberty to commit a fraud in law, for his own benefit 
or far that of &hers. 

I t  is only necessary to say that the variances pointed out 
by the plaintiff are immaterial. 

The.plaintiE is entitled to a, vemh de novo, as to the de- 
f'cndant Williams. He does not ask one as to Melson, who 
did not appeal. 

Judgment reversed. 

iO:,hAPII B. OUTLAW,  PRoPouSUEK OF TI-11; WILL OF DAVID 
OUTIAW v. GEORGE IICRDLh: AXU O T I I I X S ,  CAYEATORY. 

Auxmling to tllc practice in this State, il plaintiff nlay introduce as man?- 
witr~csscs as hc deems neccwnry to estallii;l~ his caw, and IS the dcfind- 
ant brings in contradictory witnes..cs, llic r~laintifflnay call in othersto 
~~ct .rut~vri~te his firrt. 

' The  rdt: of' evid-nce, that a eomparixx~ of other writings with tlieonc. 
in contest cirnnot l>c allowcd to plove I~and-writiug, is not varied by tfie 
ikct that such writiuga arc irk evidcnoo for othcr purpoacs. Writings ale 
I l r I t  prrqwrlj s n h ~ i t t c d  to a jury's insp::ction, but t11ey should be read  
A S  a general rulc, all cvidci~ce i . ~  addressed to the hearing of' the jury, 
on11 not to their sight. 

' I ' h  disporitivc al~aracter of a script propounded for probnte, can lw 
pro\wl by cvidcncc tiehors tllc papor. 

In ordcr to entitle a hologra~~h will to probate, the hand-writing of the 
deceased should be so generally known as to preclude fabricated will.% 

The character of a n  individual opposing a n  instrnment for probate QW- 

not hc consid-red in determining on the genuineness of the paper. 
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THIS was an action of DEVISAVIT VEL NON, tried before 

his Honor Judge MANLY, at  a Special Term of Wake Su- 
perior Court, held on the 3d Monday of June, 1853. 

The paper writing propounded for probate, as the last will 
and testament of David Outlaw, is as follows; 

I t  is my wish and desire th;t my good friend and rela- 
tive, Dr. Joseph B. Outlaw, have all my property of every 
description. DAVID OUTLAW. 

Dec. 20th, 1845." 
The plaintiff's counsel produced witnesscs, who deposed 

tha t  the deceased died a t  the house of the propounder, on 
the morning of the 21st of March, 1849, about half past five 
o'clock ; that he was buried on the afternoon of the next 
day ; that, about seven o'clock in the evening of that day, 
the propounder went from the dining roQm into his wife's 
apartment, ~eparated from that room by a narrow pysage, 
and spoke to his wife, who went into a part of tho room 
where the bureau stood, out of sight of the witness deposing 
to the fact, when he heard the so~uid of the unlocking of the 
bureau drawer, when she presentlj returned, and handed 
to the propounder a sin:tll trunk, well known as having 
,been the property of .  the dcceased in his life-time, and to 
have often been referred to by llilll a9 containing his valu- 
able papers and effects, and delivered the sanlc to the pro- 
pounde:., who brought it into the dining room, and placed it 
on a table between him and the mitncss : then unlocked and 
opened it, and taking out a considerable number of bonds, 
(in large sums, due and pzyable to the deceased,) wrapped 
up in a paper corer; upon examining which, the pnper- 
writing, propounded as a will, mas found at the bottom, and 
making a part of the bundle ; the bonds being all labelled 
with the names of the obligors, and the amount of the bonds, 
but the paper-writing had no endorsement upon it. During 
a previous part of the day, the propounder had asked the 
witnesq (Spivey,) who assisted him in the examination of 
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the trunk, whether i t  would not be proper to hare an exam- 
ination of deceased's papers; and* witness replied that  it 
would ; and for that purpose he had better send for some 
of the neighbors; in reply, the propounder asked, "rnilij 
not you answer ?" witness said "yes." This witness mas a 
lawyer, and was consulted by the propounder prafcssionally : 
but, being an  old friend, and having been his client, he charg- 
ed him nothing. Afterwards, and itnmediately before pro- 
pounder went to the trunk, as before stated, witness said to 
him,  no^ is n good time to attend to that  buhinws ; upon 
which propounder rose and went for the trunk. The pro- 
poundep then called six witnesses, who deposed to being n o  
quainted wit11 the hand-writing of the deceased, by having 
seen him write, and having corresponded with him, who scv- 
erally deposed that the said paper-nriting, and every p a n  
thereof, including the signature. IT as, in their opinion, in the 
genuine hand-writing of the deceased, and was rrrittcn b j  him. 

I t  was also in eviilenee, on the part of the propounder, 
that the deceased, on his arrival at  the plrtintiff's house, on 
the lGth of March, gave the little trunk before mentioned 
to plaintiff's mife for safe-keeping ; that he  complained OF 
being unwell ; continued so until Sunday, when he took hi5 
bed, and died, as before stated, on Wednesday morning 
nest after. 

The propounder's counsel then ~ t a t e d  to the Judge that 
he wished to rcscrw the exawination of tlie other witnesses 
until after the witnesses for the other side were examined, 

tllCir case closed, insisting that by law they had a riglit 
so to do, and desired his IIonor's opinion thereon;-the 
cltvcators' counsel insisting that  the propounder was bound, 
in his opening, to examine all the witnesses whoseteetirnony 
was proper and admiseihle in chief, and could not, after the 
caveators' case should be closed, offer any testimony except 

as should be called for ahd made admissible in reply 
thereto. 
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Upon this question the Court expressed the opinion that 
the practice in North Carolma had been in accordance with 
the propounder's views, and declared its intention of follov- 
bg, on this occasion, the established usage. 

The propounder's counsel accordingly reserved this evi- 
dence, and offered the same, as hereinafter stated, after the 
close of the defendants' case-to which the caveatow, by 
their counsel, excepted. 

The counsel for the caveatsrs produced as a witness one 
Stephen Moore, of Hillsboro', ~57110 deposed that, in the 
Spring, or early in the Summer, of 1847, a t  IFillsbo-o', the 
deceased applied to him to prepare a will, which he did, and 
i t  was esecuted, and attested by two subscribing witncssee ; 
the testator charging Moorc to Beep secret both the content8 
of the will, and the fact of his having made one, aiid left 
the will \ ~ i t h  him for safe-keeping. 

By this will, legacies were given to thc various nmnloem 
of the Hurdle family, and to a dmghter of the propounder: 
the residuc to the ca~~eator  George IIurdle; and George 
I-Iurdle, and Benjamin Hurdle, anoiher of the cavcators. 
were named csecutors. 

This nitncss, Rloorc, further proved that hc retained thip 
will in his keeping 'till the Suinlner of 18.18, d e n  the de- 
ceased, proposing to make some alterations, a new will war 
prepared anJ  executed and duly attested. Ry this will, 
some additional legacies were given, thc lcgacy to LIiss Outr 
law increased from one to two thousand dollars, an4 George 
Hurdle liamcd sole executor and residuary legatee. Thir 
ail1 mas left in Moore's keeping until the 4th of December 
in that year, when the cleccased, beicg about to go from 
Hillsboro' to the low country, declaring his intenti011 of rc- 
turning in the Spring, callcd u p n  Bloore for the d l ,  say- 
ing he mould take it with him ; and it n-as accordingly de- 
livered to him. 
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I n  both of these wills, provision was made for the libera- 
tion and support of his s l v e s  ; and in the conversations with 
Moore, upon the occasion of writing them, the deceased sta- 
ted that the propounder, and one Bagley, and Mrs. Parker 
would be disappinted in the disposition he was making of 
his property ; but t5at the propounder was an ext~ava- 
gant man, and property would do him no good. 

The caveators produced one Lawrence as a witness, who 
deposed that the deceased came'to Raleigh in the evening 
of the 19th December, 1848, spent the night a t  his house, 
and left the next morning; and by another witness, caveat- 
ors proved that he met the deceased, about mid-day of the 
3&h, near to the house of one Clayton Lee, to which he 
wau going, and which is distant from Raleigh, on the road 
to Louisburg, about fourteen miles. 

One Holioway was then called by the caveators, who de, 
posed, that the deceased carre to his house, which is about 
nine milev from Raleigh, on the road to Billsboro', on the 
9th of h r c h ,  1849, and remained until the 12th of the 
same month : on the morning of H hich last day he said; that 
lie had in his trunk his will, written by Stephen Moore, of 
Hillsboro' ; that he had directed his slaves to be settled, by 
that will; and that, when he died, George Hurdle mould 
yee what to do,-hoa to settle his slnves,-and would find 
enough to satisfy him for his troublc ; that, rather than the 
propound2r should have his propert?, he ~ o u l d  put it in the 
+ire : that lle was gohg  d o ~ u  the country to get a negro he 
had givm aaar ,  in order that he might be liberated with 
the rest of his slaves ; and the witness saw in his poesession 
s bundle, out of which he took a five dollar note, and which 
appeared to n-itness to contain 8 consi$erable sum of money. 
He said, on cross examination, that he did not see but one 
bill, so as to know the amount of it, but he thought he sav 
s good m a n j  ; but of this he could not be certain. 
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The deposition ef Clayton Lee was then read by the cav- 
eittors' counsel, to the effeet, that the deceased left his house 
on the morning of the 16th of March, 1849, going, as he said, 
to the house of the propounder in the County of Franklin, 
a t  the distance of 26 miles from the house of witness ; that, 
a t  one moment, the deceascd'proposed leaving with him the 
little trunk before mentioned, in which he said was his little 
all, and told witncss, in the event of his death without re- 
turning, to be sure and write to Ben IIurdle, and let him 
have the trunk. 

The caveators then oxamhecl. thirteen witnesses, who sev- 
erally deposed to their accjuaintance with tlie hand-writing 
of the dcceased, and that, in their opinion, the paper-mrit- 
ing in question mas not in his hand-writing. 

The cavcsto:~ then offered to exhibit to the jury a large 
number of ktters in the hand-writing of the deceased, (and 
which had been produced, some by the propounder and some 
by the eaveators, on a former trial of this cause, and retain- 
ed and impounded by order of the Judge who then presided,) 
for the purpose of showing that the dcccaved alwags used 
the contraction "its," for " it is," 3,s evidence to be consid- 
ered by the jury in determining whether the said paper was 
in the hand-writing of the dccc:tsed or not. 

To wilich evidence, thc coun~cl for thc propounder ob- 
jected : and the Judge, deeming tile evideiice inadmissible. 
refused to receive the same-to which opinion and refusal 
$,he ettveators, by their counsel, excepted. 

The counsel for the 1)ropounder then off'erecl that tllc op- . - 

posite coun>>el might use all tllc letters that were impounded. 
containing in them tlie r~ord  " its," by rcadi~ig that portion 
of them to the jury, or stating to them in which of the let- 
ters the word was to be found, and how often found, or 
might prove it by any witness, who might, for that purpose, 
inspect the letters, without exhibiting the same to the jury, 
which proposition the defendants' counsel declined to accept. 
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The counsel for thc cnveators read to the jury, for the 
purpose of shoving affection of the deceased for the Hur- 
dles, twe l re  letters, which, on a former trial, had been sub- 
mitted to thc Jwy ,  fhr a compcrison of hand-writing, and 
impounded by order of the Judge, in which letters the word 
"' its " occurred twenty-fiw timen, znd the words " it  is " did 
not occur a t  d l ;  a i d  ~ t l e  counsel for the propounder read 
seven letters, which h i d  also, on a Former trial, bccn submit- 
ted to the jilry and imponnded, to show affection of deceased 
f'or the p r o p n d e r ,  in n1:iclz the .rvord " its " occurred twenty- 
one times, and one letter vhich had not been impounded, in 
which the word " itr" occurred ancc, and the words " it  i8" 

&o once : all which letters t l ~  Jury mere permitted to ex- 
amine ; but tlie letters thus pat in were not all the let ters  
containing the vorcl its" which the cavcators' counsel pro- 
~ I O S C C ~  to read w l ~  1 submit to the jury ; but there u-ere fifteen 
letters containing the w ~ r d  " its" r+ich mere not read. 

The connscl for the caveators also offered to pat  in avi- 
cience tke in~.e~itory of the eEects of the deccased, returned 
by the def'endnnt as adlnillistrator perlclcnte l i te ,  for the pur- 
pose of showing thereby an abstraction by thc propounder 
of money of the deceased ; to :rhich thc propounder's ooun- 
sel objected, and the Judge rcfusing to admit the s m q  the  
c o m d  for the caveators excepted. 

The Court thought the letters offered inadmissible, under 
the rule u-hich exclueles manwcrjpts il~troduced merely for 
the purpose of c~mparison. The ofier iis in substance a pro- 
position to compare in a certain particular, and the rule 
seems ftllly applical~le to it. 

I t  was furthermore held, that the principle of exclusion 
could not be changcd by any inyniry into the number of let- 
ters, or ?the sources from nhich they were drawn, or by con- 
aent on a former trial, now withheld. I11 conn&ion v i th  
t'iis point, the Court stated the rule (as ~mderptood by it,) 
to  be, that ai document cannot be in t rodxed by a party 
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iolely for the purpose of instituting a comparison ; but being 
competent by its col~tcnts, ( a l i u d e , )  and in evidence, it mag 
be compared by the Court and jury ; and the reason of the 
rule seemed to be, not because comparisons in general arc 
improper, for all evidence of hand-mriting, except that of an 
eye-witness to the writing in question, is by comparison, bus 
because to allovi n manuscript to bc inmoducod for that pur- 
pose, is to give power to the party to impose otl the Court 
and jury by an improper selection. I f  the specimen be br- 
fore the Court, and be made nclinissible by reasou of its lit- 
erary contents, this elenlent of mischief does not pertain tu 
it, and the reason kceasing the rule ceases. I n  conformity , 
with this opinion, the letters, &c. as stated, were introduced, 
examined and compal.cd. The plaintiff then examined thir- 
teen other witnesses, who shera1l-j deposed to a knowledgo 
of the hand-writing of the decmsed, and that the propounded 
paper, with every part of it, the signature included, was iu 
his proper hand-writing. 

The propounder also called and examined more than 
witnesses, mho deposed to having been acquainted with the 
deceased, and to having heard him, at many times, declarc 
a very high opinion of the propoun ler as a physician and a 
gentleman, an affectionate regard for him .as a friend, and 
great pride in him as an Outlaw. Several of these witnesses 
also stated that the deceased, in these comniunications, often 
spoke of him as an extravagant man, who did not know how 
to take care of lhoney, but if he had even a very large es- 
tate, would soon waste it, as the deceased said he had wast- 
ed several fortunes already. Some of tl~ese witnesses also 
stated their having heard the deceased speak of the I-Iurclles 
as his nearest relations, and as persons for whom he enter- 
tained a high opinion and regard as gentlemen and friends, 
and as industrious, careful, prudent men, who knew how to 
take care of property.; but complained of George for being 
too much addicted to attending public meetings. 
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The propounder also proved, by several witnesses, that 
prior to the Spring of 1848, bhe deceased had declared a 
purpose to give his estate to  prapounder, and, by one wit- 
ness that, during his last illness at the house of the pro- 
pounder, he said to the witness, that he had made many 
wills, but had then arranged his business, or his business 
was then arranged, (but which expression witness did not re- 
collect,) to his satisfaction. PIe also proved, by one Fisher, 
that, on the afternoon of the 12th of March, being the day 
be left Hollomay's, the deceased, being in Raleigh, c x p r e s  
ed to him great affection and regard for the propounder and 
his family ; that, although he had nearer relations, they had 
treated him with greater kindness than any of them; said 
that he was then going to his house, and expected to make 
it his home for the residuc of his life, except when he wa~, 
travelling about; that lie expected to have something to 
leave them when he died ; it would not be much to anybody, 
and he did not know that it made much difference what be- 
came of it after his dethth ; and, in the same conversation, 
deceased said the propounder spent money as fast as he got 
it, and said also that he was a good and honest man. 

Many letters of the deceased were read by the propound- 
er, to show the affection of the dcceased for hi-m and his 
family; and others by thc eavcators, to show his affection 
for the Hurdles, particularly George and his family. These 
letters were also sub~nitted by the parties to the jury, to be 
compared with the propounded paper ; the propounder in- 
sisting that, by this compariqon, the genuineness of the pa- 
per would be made manifest, and the caveatom that the con- 
trary would appear thereby ; and particularly that its com- 
parison with a letter of deceased, addressed to the propund- 
er, would show that the paper had been copied therefrom, 
and was a forgery. Of the witnesses examined in the cause, 
(in number more than eighty,) seventy-eight were acquaint- 
ances of the of the deceased in his life-time ; but, of theee, 
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anly thirty-two spake to a knmledge of his hand-writing : 
these witnesses generally were from various counties and 
parts of the State. On this evidence the case was submit- 

I 

ted to the jury, and the counsel for the caveatm made the 
following points : 

1st. That the paper writing was not upon its face a testa- 
mentary paper, and therefore was not entitled to be deemed 
the will of the deceased. 

2d. The paper, not being testamentary on its face, if it 
could be proved to be a mill, there must be, to that purpose, 
direct and express evidence, that the deceaaed had adopted 
ar recognized that very paper as his will, and that in thia 
ease there was no such evidence. 

3d. That it was necessary for the propounder to prove, as 
a substantial fact, that the hand-writing of the deceased \.;act 
generally known to his acquaintances, and that, in this case, 
there was no evidence to establish that fact, within the mean- 

way, and Clayton Lee, and that, in what the deceased said 
to these witnessess, he referred to the will written by 
Stephen Moore, there was no evidence in the cause from 
which the jury had a right to  find that the deceased had, 
in his lifetime, placed the propounded paper amongst hie 
valuable effccts, as his will, notwithstanding the finding therc- 
of, in the manner stated, and notaithstancling the declars- 
tion made by the deceased during his last illness, that he 
had arranged his affairs, and what he said to Fisher on the 
12th of Maech, and, without sucli evidence, the jury ought 
not to find the paper the mill of the deceased. 

5th. That, under the circumstances of this case, a mere 
preponderance of evidence or probabilities, in favor of the 
paper, was not sufficient to authorise a verdict in favor of 
the propounder. 
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6th. I n  reply to remarks of the propounder's counsel, in- 
sisting on his c l icnt '~  high charactzr, that his character vaa 
not in isjue on the record, and that the jury were not at 
liberty tn refer to any such characccr, real or wl,posed, in 
coming t o  a conclmion on the evidence, but mud  clecido 
&!lout any refeerenee, in Lily e \ent ,  to hib character. 

Aidi the counsel for the c c ~ ~ e ~ t o r s  prs jed  the Judge to 
instruct the jury accorclingly ; wllich instructions the Judge 
rcf9i;c i tt, cive, asc:ayed, but il~structed the jury as follows: 

1 and 2.  Upon the Gist and second poiat.., the Cour; 
stated it m s  indispensable, in order to colistitutc {lie instruc 
ment a  id will, tiint it be intended by the deceajed to 
have a po,t(!iuin~us operation. Bw, it W ~ S  not necessary 
there s h d c l  be intrinsic evidence of that  intent. I f  there 
be nothing in the paper to  conflict with the conclusion that 
it was so intended, it nliglit be left to the jury, as a question 
of fact, for them to dctcrminc; and this question should In: 
judged aud decided b;; the circumstances under vhich the 
paper appeared to be kept and fomld, as well as by its con* 
tents : these rrerc subuiittecl to the jury, and they mere in- 
structe~l, that, if t l lc j  collected from them that the paper 
was intcnded by the deceasad, as a disposition of his estate, 
to take effect a t  the tern~inztion of his life, it Tvas sufficient. 
Gut, if it was delibemtive in its uature only, and intended 
~9 a nlzmoranduin or project of a will, to be made at  some 
future time, it n-as insufiicient, and the case of' the propounder 
would fail on that puiht. 

3. Upon the third point, the Court i~rstructeci the jury it 
was necessary it s l io~ld appear that the-hand-writing of the 
deceased was generally b n o ~ m  to his acquaintances ; but 
this requisition did not mean that a majority of those who 
knew him should also know his hand-writing. The power 
to make a holograph will, in that sense of the phrase, vould 
be B rare qualification. That it was not easy to define, by 
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terms belonging to our language, v h a t  is meant by the word 
general, in connection ~ ~ i t h  the topics character, reputation, 
knowledge, kc. But i t  is supposed not to mean what every- 
body may thinli or know, or what indeed a majority shall 
thinli or knov. I t  means, rather, such opinion and kno~vl- 
edge as is entertained by a considerable number of persons; 
so consicleral~le in nuniber as to make it common, general, - 

in the popular hterpretstion of those aords. I n  this sense, 
the Court --as of opinion that there mas evidence to be left 
to the jury on that point, whethcr the hand-writing was gen- 
erally known, and evidence from which thc jury might infer 
that  i t  vas  so known. 

4. Upon the foarth point, the Court collated the proofs 
on both sides, and called the attention of the jury to such 
as vere  in conflict with each other, ancl submitted it as a 
question of fact, whether the paper propounded had been 
left by the deceased amongst his valuable effects, deposited 
there, by  him, as and for his will. I t  was not necessary 
there should be positive testimony of a n  eye-witness to the  
point of deposit ; indirect ancl circumstantial evidence would 
do, provided i t  be satisfactory. That, if thc paper produced 
on the trial were depositccl by the deceacjed in the trunk 
with bonds and obligations for moncy, it mas a. deposit 
among his valuable effects, and that requisition of the stat- 
ute mould be complied with. Whether the proofs directed 
from both sides upon this point left i t  satisfactorily estab- 
lishcd in favor of the propo~incicr : that  is to say, whether 
the jury was then satisfied, from the proofs, that  the paper 
was deposited in the trunk by the deceased, and left there 
as a will a t  the time of his death, the jury were called on to 
decide by weighing the testimony. 

5.  On the fifth point, the Court instructed the jury, tha t  
the requisitions of the law are, that the will shall be wholly 
in the hand-writing of the testator, established a t  least by 
n requisite number af wit~lesses ; that  it should have been 
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placed by him among his valuable effects, end left there with 
an intent it shall have a posthumous operation ; and that the 
hand-writing is one that is generally known among his ac- 
quaintanceu. That the propounder of the will asserted the 
affirmative of these requirements, and upon him laid the 
burthen of establishing them. That there was nothing in 
the pleading, or in the order of introducing the evidence on 
the trial, which shifts the burthen from the propounder's to 
the caveators' shoulders. That, although the evidence was 
complicated, the issue was a single one, and that the labor- 
ing oar of that, in all its stages, was in the hands of the 
propounder ; that it was there in the beginning, and is there 
throughout; and that, if the propounder had not satisfied 
them, by a decided preponderance of the testimony in his 
favor, on all the points necessary to the authenticity and ve- 
lidity of the paper, they were instructed to find against it. 

6. Upon the sixth point, in respect to which instruction 
had been asked by the propounder, the Court remarked in 
these words : "I have been asked to charge you that, inas- 
much as the defence involves the charge of forgery against 
the propounder, that there is a presumption of innocence in 
his favor until the contrary appears. Supposing the pro* 
pounder has failed to satisfy you upon the points neceseary 
to anthenticate the paper, it is needless to inquire how, or 
by whom, or for what purpose it was fabricated, or by whom 
it was pllt away among his valuable effects. The propounder 
having failed to maintain his averments, fails in his case. 
I f  the consideration of the case bring you to the alternative 
that it is a good will if the propounder did not forge it, i~ 
such a case, like every other man of undeniably good chas 
racter, he would be presumed innocent until the contrary 
appears. But that is not the issue, nor does the case, of 
necessity, turn on that point. Whether the point bears a t  811 
upon the case depends upon the view the jury may take of 
it, under the instructions given ; and, in the event of its be- 



~ 
DECEMBER TERM, 1853. 163 

-- -- 
Outlaw v. Hurdle and others. 

-- 

in8 brought to bear, how much the principle weighs is sub- 
nitted to the jury to decide." 

To which refusal to give the instructions as prayed, and 
to the instructions as given, the caveat'ors, by their counsel, 
excepted. 

Verdict for the propounder ; motion for a new trial ; mo- 
tion refused, and appeal to this Court. 

Graham, for the caveators. 
Moore, Miller, G. TV. Haywood and Winston, for the pro- 

pounder. 

PEARSOX, J. This case, as well on account of the amount 
involved, as by reason of the many points made upon the 
trial, has excited :nuell interest, and called for a high de- 
gree of ability on the part of the Judge who presided. Af- 
ter a very full discussion at our bar, and a due considera- 
tion of the whole matter, we are glad to be able to come to 
the conclusion that there is no error, and to feel satisfied 
that the case was submitted to the jury as fairly, and in a 
way as well calculated to enable them to decide npon its 
merits, as could be done, if it was tried over again t ~ e n t y  
times. 

1. We conclnde with his Honor, that the practice in 
North Carolina has been, and we think it sustained hy good 
sense, for a party to offer as lnnny nitnesses as may be 
deemed necessary to establish his sllegntion. If  the other 
party chooses, he may rest the case upon it, or he may call 
witnesses in his turn, and the first party may call witnessep 
in reply, and for the pnrpose of adding to the strength of 
the evidence upon ~vhich lie at first rested the case. Lord 
ICEBYON, mho had as much good sense as any Judge that 
ever tried a case, somewhere remarks, '' it is not worth while 
to jump until you get to the fence," that is, there is no use 
in meeting objections until they are presented, or in piling 
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up proof until i t  is made necessary by %-hat is done on the 
0 t h  sidc. After the propounder had examined some &- 
nesscs, as to the fact of the liand-~vriting, if he liad pro- 
l x m d  to call otliers'to tlie same fact, his Honor might hare 
put a stop to it, and asked, for wlmt pnrpose are jou  doing 
tllis ? V7hg consunle the time sf the Court and jury until 
you Iicm fro111 the otlier sidc ? When the cal eators called 
thirteen ~ ~ i r n c s w s ,  ~ 1 1 o  opposed the propounder's six a i t -  
ncsscs, and SM ore that tlicy tiid nr~t  believe the script vas  
in tllc hnnti-miting of the t l~ccase~l ,  it iras proper then for 
liim to c:dl lrib otlier vitncsses as to tlie hand-writing, and 
::s to the facts a1111 circun~stnnces r e l e ~  ant aiicl bearing 011 
tlie nlatters on which tlic cnse R-as to t~wn ,  to wit: Was the 
paper in the hand-nriting of the deceased? Did lie put it 
:imong his valuable papers ? And n a s  it found there s t  liis 
clcatli ? 

I n  tlie present cnse, the c o ~ s e l  for the propountler, from 
:a1 abundance of caution, consulted his Honor as to tlie 
prol~riety of not cdling nheteen  witnesses to prore the 
same fact until tlie other side r a s  liearc1 from. Tlic course 
:~cloptcd, lind the express sanction of the presiding Judge, 
::lid this surely rciilo~es the ground of exception. I n  the 
condnct of n trial, niucll dcpcads upon the ability of tlie 
J d g e .  I t  is for him to SCE that el-erjtl~ing is ilonc fairlj. 
::nd that ncitlier sidc is taken hy surprise. These  matter^ 
12ust of course be left to his discretion. 

Mr. Grahnni, in his able an2 T\ ell considered argument, 
~ x n d e  the suggestion, that counsel slioulcl not be a l lowd ill 
conduct of a trial, to use all the strategy of a General in 
conducting a carnpnign. Tliat is true, and the distinc- 
tion is this: Gcncrnls have no Judge to preside over 
t h in ,  and t h y  take ~vhaterer course is best calculated 
to effect the end. 13ut in the conduct of a trio1 there is :t 

Judge; it is liis duty to see "fair p l a ~ . "  I n  the 
course of the trial much quickness of perception is callec! 
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for: but after the trial is over, if he sees that one of the 
parties has taken the other a t  a disadvantage, he may g r m t  
a new trial. We are confined to questions of lam. 

2. The caveators had a right to prove, $hat the cleceasell 
almays, in writing, contracted the words "it is," so as to make 
them ' b  its," but they had no right to put the letters of the 
deceased into the hands of the jnry, and as it seems to us, 
his Honor has committed an error in favor of the caveators 
in allowing the letters to be looked at by the jnry, and in 
telling them that, a s  they had a right to look at the letters 
for one purpose, there vas no help for it, they might make 
a comparison of the hand-writing. This shows that i t  was 
wrong to allow the jnry to see the lctters at  all. A jury is 
to hear  the evidence, but not to see it. I f  i t  depends 0 3 1  

eye-sight, i t  is presumed that a Judge can see ns well 3 s  

the jnry: as upon a plea of nzcl teil record, or as the fact 
of a maim, under the Statute in biting off tho ew. STATE 
v. GERKIX, 1 Ired. 121. 

With a fe~v  exceptions nlade by Statute in regard to a, 
jnry of view, mhcre water is porlded back by n mill-clam, or .I, 

linc is disputed, the evidence is to be Iieicrcil by the jvry m ~ f l  
not to be secn by  the^^^ Thnt this is thc princ;ple lying : ~ t  
tlie foundation of t r ids  by jmy, will readily be perceive(1 hy 
~eflectiag that, in ancicnt timcq, a jury von!cl be attnjntml 
for a false verdict. This of course depcnilc(l upon the evi- 
clcnce upon xhich thc jury acted in m n k i q  up tl~cir vcr- 
diet. I n  regard to snch incidents as thc jury had I~w(,d, 
that could be set clown mid relrcnrsed before the gran(1 :I<- 

size ; but in regard to such e\iilence as tlie jury miglit IMVC 
seen, scfii/tg if ~ O Z C ~ E  7vas ont of the qnestion. So, as it 
wcms to us, the presiding Judge xas  too liberal t o ~ ~ ~ r d s  t lw  
mveators. Althov.gh, it he true, that " all e~iclence of hand- 
writing, except the evidence of an eye vitness, is by compa- 
?ison; yet the rule of law requires that the knonlcclge in 
regard to the hand-writing, be acquired before, ~ i t h o u t  rc- 
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ference to, and independent of any considerations, that by 
possibility the pendency of the controversy may have given 
risc to, one a a y  or the other. A t  best, an opinion as to the 
hand-writing of a man must be received by a jury with 
much caution, and therefore, it is required by law, that such 
opinion, to be fit to be heard, must have been formed under 
circumstances, ahen  there was no possibility of bias, and 
with a single eye to the very truth. 

3. I t  is a very grave question, taking all the allegations 
of the propounder to be true, is the scr@ testamentary ?- 
t r  disposition ? I n  plain English, did the deceased mean to 
clispose of his property, after his death, by the force and ef- 
fect of that wry  paper? We think he did. As it embraces 
nll his property of every clcscription, it \\as clear it x-as not 
iuteadecl as a gift iutcr viws. There is nothing to s h o ~  
tliat it 11 as intended as a mere memorandum or direction, 
by which a larrger m s  to draw his  ill ; and as he most 
~uiquestionably intended tLat it should have some effect, it! 
i3 manifest that his intention  as to make a disposition of 
his property, to take eEect after his clcath, by the force and 
c.fkct of that paper. 

Mr. Graham, with inuch force, aslted, sup1)osc a man liatl 
picket1 up this 1;ttlelwpr in the street, ~~oulc l  it have occw- 
:.cd to liiln t l ~ a t  it mas a will ? \Ve are w r y  much inclined 
to tliil~li that sol~lc mcli an idea nonld haye presented itself 
to 1:ls n k d  ; and if he had been informed of tlie facts ; that 
it \\as a11 in tlie finnil-~ritiiq of the deccased ; that lie put 
it army anioilg his valual~le papers, and it was found there 
,:t liia ileatll, then, b e ~ - ~ n d  question, any onc would say he 
ii:tcnclcd to make tliat paper his n-ill. I t  is said the papcr 
must sl~cal; for itself; any proof, ciliuade, is incompetent. 
Tlitit is tme, \\llerc the question is merely one of eonstruc- 
tiou : hut certainly-, n-lien-the cpestion is, v hat is the naturc 
:und cllaracter of the paper ?-what was it intended for ?- 
the 7.0s p t ~ ~ ' ,  all that \\-as clone touching and conccming it, 
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is competent evidence; for these acts impress upon it its 
oharacter. COVENTRY V. WILLIAMS, 7 Eng. C. L. Rep. 595. 
This is settled as well here as in England. CLAYTON v. LI- 
VERMAN, 7 Ired. Rep. 93. Suppose the deceased had re- 
quested two witnesses to attest it in his presence, would not 
that fact be relevant and competent to show what he intend- 
ed it to be? Or suppose he had asked some friend to take 
care of the paper for him, would not that fact have a strong 
tendency to show that he consiclered it a valuable paper? 
Would it not be proper to take it into consideration, in order 
to sdlve the question what the paper was intended to be? 
50 that, besides the paper $itself, we have the facts, as founrl 
by the jury, that the deceased did not treat this as a paper 
such as one would throw into the street; but he treated it 
as a valuable paper-put it cmefully away among his bonds, 
in his little trunk, and it was there found a t  his death. It 
is obvious, therefore, that he mtendcd, by the force and ef- 
fect of this paper, to dispose of his property after his death. 
H e  intended i t  to be his will. 

4. The object of the law in requiring that the hand-writ- 
ing of the deceased should be generally known to his acr 
quaintances was, to guard against perjury; and the mean- 
ing is, the hand-writing must be so w-ell known that, if a false 
paper is propounded, the persons interested in the estate 
would have no di%culty in getting witnesses mho are ac- 
quainted with the hand-writing of the deceased, and can es- 
pose and defeat any imposition. Without entering into a 
minute criticism of the words by which this meaning is at- 
tempted to be expressed, it is sufficient for us to say such is 
evidently the meaning ; and when thirty-two witnesses swear 
that they are acquainted with the hand-writing, that is proof 
enough to bring the case within the meaning and intent of 
the Statute, and there is no error in Ieaving i t  to the jury 
to infer from such evidence that the hand-writing of the de_ 
ceased was "ge~terally known by his acquaintances." This 
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point has been decided by the Superior Court of Tennessee 
their Statute is copiecl from ours, and we arc pleased to be  
able to adopt the very sensible construction put upon it by 
them, in TATE v. TATE, 2 Humpl~ries 465, which fully sus- 
tains the view taken of it by his Honor in the Court below. 

5. W e  vil l  not attempt to treat this point in any other 
view than that  taken by his Honor. It is enough to say, ve  
agree with him, as vell  in his reasoning as in his conclusion. 

6. This is the only point about which the Court has had 
much dificulty, and I confess that, but for the very decided 
opinions of the Chief Justice, and my brother B A T T ~ E ,  I 
should say, his Honor went too far, (notwithstanding the 
very great pains he liad taken to impreis the jury, that  the 
laboring oar in all the stages of the case was in the hands 
of the propounder,) in baying to them, "if in the way 
you look a t  the case, it  is forced upon you to say, did the 
propounder forge this Faper or not, there is a presumption 
of innocence in his favor until the contrary is made to ap- 
pear." But deferring to their opinion, and being fully sat- 
isfied that  the case could never again be submitted to a jury 
under circum~tances as well cdculatecl to makc the verdict 
turn upon the merits, I have brought myself to the conclu- 
sion, that, although the xorclr of hi5 Honor, taken by them- 
selves, do import a presumption of innocence, such as should 
influence a jury in a State case, hut ~ t h i c h  should not he 
permitted to have any bearing vhatever in a civil proceed- 
ing like that now under consideration, yet upon the whole, 
taking the cllarge altogether, a jury of t~velve intelligent 
Inen could not have failed to have been fully impressed with 
the lino~vletlge, that, according to law, the burthen of prov- 
ing all his allegations rested upon the propounder, and i t  
was for him to prove to the satisfaction of the jury that  the 
paper Kac: in the hand-writing of the deceased, that  he put 
it among his valuable papers, and that  it was found there a t  
his death. So that  they could say upon their oaths, tha t  
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meording to the charge of the Court, and the evidence 
which had been offered to them, thcy mere satisfied that the 
deceased intended that paper to be his will. 

Judgment affirmed and a procedemio ordered,. 

JOHN A. ANDERSON AXD JOI IX JlCNIiIXS us. G E O R G E  I-IOLLO- 
XIAN AKD DAXIEL T'ALESTISE.  

The pwchaser, at  Slieri1l"s d c ,  of :ul interest rcal~lting tort cicbtor, und,,r 
a deed of trust, does not acrluire the legrrl estate by the sheriff's dvcd. 

Acmrox of trespass QUARE C L . ~ U S U N  FREGIT, tried beforc 
his Honor Judge ELLIS: at  ~ a i 1  Term, 1853, of Halifax 
Superior Court. 

The case was, thc plaintiffs obtained a j u d g m ~ ~ ~ t ,  and took 
' out an execution, mhicli IVQS levied on tllc land of the dcfen- 

dant in the execution, one John Overton. An ordcr of 
Court was had for n snlc of the lnndlevied on;  n sale innclc 
by the Sheriff, to plaintiffs, and a deed to then1 in the orcli- 
nary form. 

B e f o ~ e  this levy by the constxblc, the said Orcrton had 
conveyed tlie same land to n trustee, to secure certain debts 
of his, due to snc IIo~vcll, and at  the timc of the levy and 
sale, these deBts w r c  still mlpaid, but no sale l i d  becn 
made by the trustee. IIis IIonor being of opinion that the 
plaintiffs had no legal title in the prcmiaes, tlie plaintiffs sub- 
mitted to a non-suit, an11 appealed. 

Barnes, for plaintiffs. 
Bragg, for defendants. 
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PEARSON, J. Possession is necessary to sustain the ac- 
tion. The plaintiff had not actual possession, and the ques- 
tion is, did he have the legal title, which draws to it the 
possession ? The resulting trust of a debtor, who has con- 
veyed land in trust, for the payment of creditors, is in the 
!nature of an equity of redemption, and may be sold at  exe- 
cution sale, under the act of 1812. The plaintiff's title, is 
that of a purchaser of such an interest or equity of redemp- 
tion, and tho act of 1812 directs the sheriff to set out in his 
deed, that the land, a t  thc time of the sale, was under mort- 
gage, so the deed of the plaintiff shows upon its face that 
he is entitled only to the equiry of redemption. I t  is diffi- 
cult to conceivc of any ground upon which he can maintain 
the position that he has the 1cg:d title : clearly, the legal 
title is in the trustee, and it involves a manifest incongruity 
to suppose that it is %!so i11 the plaintiff. The only m y  in 
which lie can get the l e p l  title, is to redeem or pay the 
debts secured in the dccd of trust, and call upon the trustee 
for n conveyitnce. This lie has not done;nnd consequently 
hc has not the rights of the lcgal olvnzr. 

The plaintiff's .co~ulscl relied on DAVIS v. EVAXS, 5 Ired. 
5.33. That was ejectment by the purchaser of an equity of 
redemption, nt execution sale, against the tZc$cfo~dnnt in ihc  
ereczction. I t  7vas held, that the plaintiff could recover, 
owing to the peculiar llclation ahich, by force of the act of 
1512, exists between the parties, giving to the purchaser the 
right to require the possession to be surrendered By the 
debtor, ~ ~ 1 1 0  cannot be heard :J say to onc who has paid liis 
debt, that he had no interest ; to this cxtcnt, and for the pur- 
pose of enabling the purchaser t 3  recover the possession 
from the debtor, the Court supposes that the purchaser takes 
s legal interest under the act of 1813, not~vithstanding thc 
legal ownership of the trustee; but the fiction is expressly 
,confined to an action of ejectment between .the parties, and 
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cannot be extended to affect any other person, or to support 
1 any other action. 

Judgment affirmed. 

JOI1N Q. MOILGAN, ADMIL. a. ALFRED PERIiINS. 

A contract to sell all thc corn in a certain mill-llousc, at two dollars ilr~d a 
half per barrel, a i d  a. pnymcnt of part of the money, vest tlie property 
in the buyer, so t!lat 11e can s u ~ t n i n  an action* of trover for it, evcu 
though it was not ~neasnrcd out to him. 

ACTION OF TROVEE for the conversion of a quantity of 
corn, t l ~ e  property of the plaintiff, tried before his Honor 
Judge ELLIS, at  Fall Term, 1853, of Currituck Superior 
Court. 

One Wilson \\-as in possession of' a mill-house, a d  i;.1 i t  
11ad a quantity of corn. I Ie  sold to tlie plaintiff's intestate 
:dl the corn thcn in the house for t ~ o  ~1011:~rs and :L half pcr 
barrel, and agrecd to let it rcmxin in the house till the pur- 
chaser could take it array in his vessel. Plaintiff's intestate 
paid Wilson, subsccpntly, thirty-five dollars towards the 
corn. Wilson afterwards sold and clcliverccl thc corn to the 
clefei~dant, who conrertccl it. A verdict was rendered for 
t ! ~  pl&tiiI', ssul~jcct to the opinion of the Court. And his 
Honor beink of opinion agaiust the plaintiff, upon the ~uc : -  
tio!l reserved, the verdict w3s set aside, and the p1aii:tifl' 
eubinitted to a nonsuit. 

Brooks ctncl F o o l ,  for the plaintiff. 
Heath, for the clefcndar,t, 

BATTLE, J. The principles applicalle to this case l m e  
so recently been discussed and settled in this Court, that it 
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r i l l  only be necessary for us to refer to them. I n  WALDO 
v. BELCHER, 11 Ired, 612, it TI-as held. upon the authority 
?f the cases of J ? 7 ~ ~ ~ ~ ~  v. '\~ILI;s, j T:LUD. 196, 1 4 ~ ~ ~ ~ ~  v. 
,Inavm, 4 Taun. 644, BTRK v. D A V I ~ ,  2 31. and Sel. 397, 
and DLVBYC v. FCFNCL, 3 Irecl. 26, that, if a part only, of 
51 large qumtity of gocds be sold, and cannot he awertaine,l 
tvitllont weighing or measuring or otllcr act separating snd 
disti~iguisliin~ it from ths rest, the pulcl~aser cannot o5tsin 
.I title to the gooils unti! liis portion h s  been set apart 
But, say t11e Court, " ~i i i en  the property is specific, and is 
i:i a conclition to be idciltified and ~ltlivcred, a1-d the inten- 
tion is p r o ~ e n  to be that  the property slizil p?*csently p r x ,  
it  does pass." AT,I,~IAN 1. DATI?, 2 Tied, 13,  there a m g -  
011 n s s  sold, hut retained by the seller to put bons upon it, 
is given as an instance of a clelixry iaferrecl from the in- 
tention of the parties thxt t l x  iitle h!iou!d p m ~  Another 
illustrntion ie there gircn, nhicll is a h  ost identical ~ i t h  the 
pesen t  caec : " If one sell all the co: n in a certain crib, a t  
$ 2  60 per barrel, ai;d it is tho intention that  the corn shd1 

cloes pass,dthougli it is 1mxssnl.y :l!ter~\-arils to hare the 
corn 1nca~;ure~I to ascertain tlie ainoufit, and Sx the s u x  
to be pait1 : l-mause, quppn-ing tlie tl~in;: to be i11 a c o d -  
tion to be dc?i~erctl, the f x t  that s,in,e!liing renlains to be 
done to aqca'iain the q c a l  5t.r a1d fix the anionnt to be 
paid, only r:iises the precnmp:ion 711at it TI-as not the inten- 
tion of the parties that the piol~erty >hould Fats until the 
wcigliing or measuring nas  done. But t l ~ i s  pre-uml~tion imay 
he r e l ~ t t c ~ i ,  ant1 the property doe. pas:. if the jury are sst- 
isfied that such was the intention." 

I n  the present casc, tlie f<lct that  the parties, after the 
contract of purclmse nxs matle, agreed upon the quantity, 
: i d  part of the price was actually paid, in connection nith 
the other circumstances, certainly fl~rnishes sufficient evi- 
clence to justify the inference that  the parties intended the 
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property in the corn to pass. That being so, the verdict 
which \\-as talcen, snhjeet to the opinion of the Court whe- 
ther, upon the evidence, the plaintiff could recover must 
btand, bccause the p!ailitiff"s riglit to recover depends upon 
the question vhcther thcre  as any cvidencc sufficient to  
justify the jury in fillding that the l~artics intended a, deliv- 
ery of the corz ; :~nd wc have just said that  there was. 

The jxdgment of aoa-suit inust Isr 8c.t aside, and judgment 
must be entered licrc for the plaintiff, for the amount of da- 
rnnges nssesse~l by tlic jury in tlic Court below. 

sTdTC OX TIIE lLLLTIO\  01: W. W. COLE os. J A C O G  2. FAIR 
B\\lJ OvrIII,IL>. 

ACTION of DEBT 011 a ccnstable's bond, tried before Judge 
SAVXDERS, at Fall Term, 1853, of Stoke8 Superior Court. 

The relator put into thc 1:ands of Fair, the constable, 
two notes on Thomas Neal, on the 9th of April, 1852, on 
vhich day he sued out warrants, and on the 12th of the 
same month obtained judgment. On the 30th of that  
month, the constable sold all the property of Neal, liable to 
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execution, under the said two executions, and under one in 
favor of William A. Lash. The sale amounted to $22 10. 
On the day of the sale, the debt to Lash amounted to $18 
17 cents. The relator a t  this sale bought of the property 
to the amount of $83, which is included in this statement of 
$22 10. Lash's debt was placed for collection in the con- 
~taMe's hands, in the fall of 1851 : a warrant was taken out 
an 15th of September in that year, ancl, on the 20th of the 
same month, a judgment was obtained by him on the same. 
LaJi's cscciation was levied on 15th of April, 1852, am1 
that of the relator three clays after. Bcfore the bringing of 
this suit, the relator demanded the money arising from the 
sale of Neal's property, to be paid to his debt. The con- 
stnblc offered him half, but he refused to take the half, ancl 
said he mould have all or none. 

A -verdict was rendered for the plaintiff, subject to the 
opinion of the Court upon the question whether it was 
necessary for the defendant to show that, at  the time he of- 
fered to pay the one-half, that he had the money there 
ready to produce. And his Bonorbcing of opinion upon this 
question, with the plaintiff, gave judgment accordingly, from 
which an appeal was taken to this Court. 

No cmnsel for plaintiff, 
Miller, for defendant. 

BATTLE, J. Had the defendant Fair been under the ne- 
cessity of showing, that he had made a tenderof the money 
to the relator, in order to save himself from liability to his 
action, the cases of MILLS v. HUGGISS, 3 Dev. 68, and 
TIIOMAS v. E v ~ s s ,  10 East, 101, cited by the counsel, would 
hare been in point, to sustain his Honor. But, in truth, die 
defendant, as constable, was a mere collecting agent of the 
relator, and the relator was, under the circumstances, bound 
to make a demand upon him, before hc had a pjght to sue 
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him. WHITE V. MILLER, 3 Dev. and Bat. 55. And i t  
seems, from the case of WILLS V. SUGG, 3 Ired. 96, that  
where the demand nras made, if the defendant did not have 
the money with him, he had n right to a reasonable tima 
within which to get it and pay it ovcr. 

But, however that may bc, it is certain, that the demand 
in this case was insufficient to pat the clefendant in default. 
The relator demanded all the money, aftcr deducting the  
costs, and the amount of his o m  purchase, for which the 
property was sold. I Ie  was elltitled to only a rery small 
portion of i t  ; yet, when the defendant said, lie would pay 
him half the amount of the sale, hc refused, declaring that 
b b  he would have all, or none," and soon afterwards brought 
suit. I t  mould be clearly unjust, to hold that thc defendant 
hrtd committed any breach of official duty by declining to 
conlply with such an unreasonable demand, and we feel 
gratified, that  neither principle nor authority rcquires us t o  
do it. The principle of this case is somewhat andogot- to 
that of the notice which n-e decided in WARD V. JONES, BUS. 
127, to be necessary to charge an administrator, n-ith the 
funeral espenses of his intestate. Such notice must not 
be, of a few items only, in a large bill, tlie whole of ahich is 
claimed of an administrator. So, in a case lilie the present, 
the demand to charge n constnhle as collecting agent, must 
not be a peremptory one, for a n~uch  larger sun1 than the re- 
lator has a right to claim, accornpanicd with a declaration, 
that he will hare  that or notliing. 

The judgmcnt being upon a verdict, n-hich, as tlie case 
states, mas taken, subject to the opinion of thc Court, upon 
n question of law, must, toget1;er with tlie verdict, be set 
aside, and a judgment of iion suit entered. 

Judgment reversed. 
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An orllcr fc,r yorxla, not :-ccq)tc.il, is no pnyment for proptxty sold ; mc1 tlw 
0\\.11(51. lnay ~ P C O V O T  OII  the ron imo~i  coiult. 

r .  l l i e  cloctrinr ofnoticc~ 11nsilo npplica,ticil to nil order fbr goody. 

TIIIS vas  an action of ASSUMPSIT, tried before Judge 
SAKSDERP, nt the F:i11 Term, 1833, of Forsytli Superioi 
Court. 

Tlic plaintiff sold to the defendant a wigon for thirty 
dollars, receiving an order on one Fries for gooils for that 
amount. Frics decliiictl accepting tlic order. The defend- 
ant  nftcrvnrds had a settlement vitli Frics, receiving froill 
hiin t!ic ainonnt in liia 11:~nds belonging to himself. The 
plaintiff declared s~ccia l ly  on the order, nnd also for goods 
sold and clelircrcil. The jnry returned a rerdict for the 
plaintiff, subject to the decision of tllc Court, as to ~\hct l ier  
tile dcfenilarit nus entitlcd to notice, the order being for 
goods. 

Pc.msns, J. \JTc coiicllr n iih his Eonor. Tlie plaintiff 
uncler tlie count for goods sold and tlelivered, \\as entitled 
to rccorcr tlic price of liis w a p .  Tile order on Frics, for 
tlie  mount in yoodw, nhich n as not accepted, n-as certainly 
no pagincnt. Tlic doctrinc of notice is taken from the lnlv 
merchant, and lias no application to a n  older for goods. 
Snch an ordcr is not ~icgotinble, and does not come within 
tlic l a ~ v  mcrcliant, ~ h i c h  is strictly confined to bills for mo- 
ney. d s  the defciidant l i i n d f  nfter~yards received from 
Frics the ainount in liis hands, he has not even s pretence 
for refusing to pay for t?;c 1)-ngon. 
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STATE t,. CALVIN McQUEES. 

'l-llcrc a Solicitcr for the State, as upon affidavit: asserts upon the aathn- 
rity of A. B. r, witness in the cause, who is present, any matter material 
13 the  imae, zad afterward3 A. 3. testified differently-Held, that testi- 
1:iouy may Lr received to shov  the diversity, for the purpose of discreti- 
iting A. B. 

r 1  1111s T T ~ S  an indictment for BURGLARY and IIIGIIWAY 1LOR- 

!:my. trieil before Judge SETTLE, a t  the Fall Term, 1853. 
of the Superior Court of Lav for Robeson County. 

r l  i h e  poiilr v-pon TI-l-liich the rase turned is iufficientlp stu- 

ted in the opinion of the Ccurt. 

BATTLE, uTe We l i a ~ e  consicierccl attentively every erwl  
,assigned and now relied upon in the defencinnt's hill of ex- 
ccptions. Che of them me hold to be sn3cient t e  entitle 
hi111 to a new trial, a i d  as the others are of such a nature 
that  they cnn be easily removed oil the ncst trial, we hay;;, 
-decmccl i t  m s e c e s x r y  to clccidc tiicm. 

r i l i e  1 7  marehi i  purt of the second exception, bxrrght ?;I 

vur nttenticx: in the nrgmncai; kere, is, that v-liere the cause 
;vss called fi~: trinl a t  the Spring Twm, 1853, of the Supc- 
~ I o r  Court o?' Lax- for the Couciy oi' R i c h o n d ,  it i,yas con- 
tinued xs q o n  aEC1avit ~f tlie Solicirw, nlio stilted ill tl.ic, 
1,rcsciicc m i l  !ien;iilg of  thc \\-ii&>j XcIiimmon, tha t  Johrl 
!:iulte, rrlio v;as absent, m s  a imtciial  nitncss for the State. 
slid noulcl p row that 11e m!; 0a2 of the colnpun~-, ~ ; ; - h l l  

agreed to col;i:nit rile burglar1 charged; that  Ilc start<<! 
-with t h c ~ ;  on tlic iiight it m s  ccmniit~cd, and was not pw- 
sent nt its commission in consequence of' his intosicaticm: 
this information the Soiicjtor stated, that  he had deri~.cd 
from 3IcKimmon. On his examination, in chief, NcKim- 
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lnon having stated, that Blake, who had been subsequently 
indicted for the same offence, was present, aiding and assist- 
ing the prisoner. A witness  as offered to prove the abovc- 
mentioned facts, for the purpose of showing inconsistent 
statements, and thereby discrediting him. The testimony 
was rejected, and, as we think, rejected improperly. 

There can be no doubt, that a declaration made in the 
presence and hearing of a witness, and not contradicted 
117 him, is proper to be submitted to the jury, that lie ac- 
quiesced in and admitted the truth of such declarations, 
and if a t  variance with his testimony on the trial, may be 
used to impeach his credibility. I f  this proposition requires 
an authority, the case of RADFORD v. RICE, 2 Dev. & Bat. 
39, is a direct adjudication of this Court in support of it. 
I t  would seem to be a reasonable modification of this rule, 
that the declaration must be made a t  a time and under cir- 
cumstances, when it is proper for the witness to speak out 
and contradict the statement, if he does not admit its truth. 
Hence, if the statement were made by a counsel in the ar- 
gument of a cause, or a Judge in his charge to the jury, 
the witness should not perhaps be taken to acquiesce in its 
truth, by remaining silent ; see MOPFIT V. WITIIERSPOOH, 
10 Ired. 185. But this modification of the rule, if admit- 
ted a t  all, could not apply to the case before us. The So- 
licitor was making a statement of facts as derived from 
McKimmon, and in his presence, for the purpose of indu- 
cing the Court to continue the cause. I f  that statement 
xere incorrect in any material particular, the mitness was 
not only at  liberty, but it mas his duty, to correct it, by 
speaking to the Court either through i ~ i s  Solicitor or other- 
vise. His silence, under the circumstances, made the' state- 
ment his own, just as much as if he had spoken it himself. 
But it is contended here by the Attorney General, that the 
testimony nas properly rejected by the Court, because the 
~reliminary question, as i t  is cnllcd, had not been put to 
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him. This argument is based upon a misapprehension of 
the extent of the rule in relation to that question. A wit- 
ness is never, and ought never, to be asked as to any p ~ c -  
vious statements he has made directly and immediately ma- 
terial to the issue, when contradictory to what he sworc on 
the trial. Such statements are allowed to be proved a t  once 
for the purpose of discrediting him. I t  is only when testi- 
mony is introduced to prove liis declarations or act?, tend- 
ing to show his bias feeling or partiality towards the party 
introducing him, that the question must first be put to him 
in relation to such declarations or acts, before the impeaeh- 
ing testimony is allowed to be given. " We hold it to be 
unfair, " says Judge GASTON, in delivering his opinion of the 
Court, in the STATE V. PATTERSON, 2 Ired. 354; "to ai- 
tack the credit of a witness, by showing that his answer, 
extracted by cross-examination, on an enquiry of this char- 
acter, does not correspond with some statement previously 
made, without first drawing his attention to such supposed 
statement, so as to revive his recollection thcreof, and afford 
him an  opportunity, if he remembers or admits it, of giving 
it fully, with such explanations as the circumstances may 
.justify. With rcspect to the subject-matter of the witness'x 
evidence, he may be prcsuined to come prepared to testif! 
with a freshened memory and carefully directed attention : 
but this presumption does not exist as to collateral matter?, 
remotely connected with that subject-matter ; and justice to 
the witness, and, still more, reverence for truth, require. 
that, before he be subjccted to'thc suspicion of perjury, hc. 
shall have a chance of awakcning such impressions in res- 
pect thereof as may be then dormant in his memory." Thr 
distinction and the reason for it, bctwecn thc cases where i r  
iq and where i t  is not, necessary to put the preliminary 
question before introducing thc impeaching testimony, i~ 
liere so clearly stated, that i t  is unnecessary for us to add 
anything more, except to say, that it is fully sust.ained hy 
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rhc opinion of all the Judges of England, in the  QUEEN'S case, 
2 Brad. and Bing. 311, (6 Eng. C .  L. Rep, 130,) and by 
r?ie subsequent case in tb:a Court, of EDWARDS v. SCTLLIVA~. 
i Ired. 302. 

'I'he testimony cf the w i t u s  MeI<iminoil, that  BlaXe l+;ii 

w x t ,  aiding and assisting the prisoner in tlie eominissioil 
i tl e burglary, n as crrtainly a part, aiicl a material pni t. 

\\'I t h  account of the traiisaction, v,itli its attendant circm~i.. 
,ranjee,s, nhicii it 1139 his d u t j  to g i ~  c ; and if' llc had prc- 
a tu.:? made dcclaratioi~s hi~iiself, or liad acquiesced in a1111 
c i ~ r ~ i t t e , i  declarations inconsiitcrit theie\\ith, made in hi4 
,jm,~cxcl~ee b~ otl~crs, it \lal competent for tlic prisoner to 
I r o ie  them, \tit11 12;c ~ i e w  to discredit him. For  tlie errol 
f i b c  C n w t  l ~ l o i ~ ,  in  rejecting this testjmouy, tllc prisoner 
- r~ntit!e~l to  a. v u z m  clc v o ~ o  ; aiitl t o  tliat elid tliii opirlio:~ 

d -.t he certified to  t11c Superior C'c~urt of L a l ~  fbr tlic couu- 
\ < l:*!lw~l\ 
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The price of the liquor r a s  paid by the negro on clelivery. 
The indictment charges that the spirits were not pnrchased 
for the owner or employer of the slave, nor by their order. 

The C o ~ ~ r t  instructccl the jary that, under the circnmstam 
c w ,  the trading was unlawful. There was :I verdict of' 

qnilty. J d g m c n t  and appeal. 

,I.ttorney Gene~a l ,  for the State. 
-7foore, for the defendant. 

NASH, C. J. I n  the opinion of his Ifonor below, therc is 
error. The indictment charges the trading to have been 
with the slave Jerry,  for himself, for spirituous liquor+- 
-' the said spirituous liquors, then and there, wot hing f o ~  
the owner or employer of said slave, or by the order of the 
owner, or of any person having the management of At. 
same." Jer ry  had an order from Iliggs, who was the over- 
seer of Mrs. Gregory, the owner, and un~ler whose managt.- 
m n t  and control the s l a ~ e  mas. This order directed th , .  
the defendant, t o  send him five quarts of whiskey 1 ~ y  J e r r ~ .  
There was no evidence to show that the order was other- 
~ ~ i s e  intended than it purports on its face. I t  is not pw- 
tended that  there \\-as any intcwt to crade the law. The 
act under which the indictment is found had no intention 
to abridge the legitinlate use of his slave by the omner ; i t  
is still left him ; it is not denied he may use him aq hi= 
agent. The evidence does not support the charge. 

The judgment i s  reversed, and there must be a w~l i i . , *  <I,, 
&&QUO. 



185 TN THE SUPREME COURT. 

Booe o. Wilson, ET. AL. 

A. 31. BOOE, ADM'R. OF wnr. BOOE,  v.  GEORGE WILSOX, ET AI 

.A sureiy on a constablc's bond, upon wl~ieh  there has beell a brcacl?, but 
no jildglnent, nor payment by hlm, 1s not a creditor, so as to entitle h ! n  
to lecover against one for fraudulently  enl loving his priucipul. 

'1'11:. cnsc distlngaished fiom Mascli r. W i ~ s o s ,  Busb. 143. 

THIS was an ACTION ON TIIE CASE, a t  common hlr ,  fur 
the fraudulent removal of a debtor, tried before his IIonor 
Judge DICK, at Fall Term, 1863, of Surry Superior Court. 

The case was : One Henry F. Wilson was a constable f w  
Davic County, in the year 1841, and the plaintiff's intestate 
was one of his sureties. He (the constable,) had Failcd to 
collect and pay over, on claims put into his hands for col- 
lection, and amongst others, claims of McRorie and L ) u s ~ -  
bury, for wliicli suit was brought by them against Wilson. 
and plaintiff's intestate as his surety, on thc official bond of' 
that year; and, after pending several terms, judgment u-a- 
rendered against them, an 1 the defeadant's intestate paid hi* 
part of t l ~ e  same undcr esccution. After the commencement 
of this suit, but before the judgnlent was rendered, and bc- 
f~orc anythir~g liad been paid by defendant's intestate, far 
the failurc of the constable, Wilson, namely, on 19th of 
August, 1843, Henry F. Wilson fraudulently and sccretl! 
relnoved from the county of Davie. 

Evidence was offered by tlie plaintiff, tending to prow 
that the defendants fraudulently aided Henry F. \\ ilson t u  
remove ; but his Honor, being of opinion that lie liad not 
sllown n, case that entitled him to recowr, the plaintiff t m k  
a uon-suit, a i d  appealed. 

No counsel h r  plaintiff. 
Miller, for defcndant. 

BATTLE, J. It is D matter of regret that thia case htm 
k e n  submitted to  us without an argument for the $inti#. 
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Being, ourselves, unable to perceive any principle upon 
which his case can be sustained, it would have been a satis- 
faction to us to hear what his counsel could suggest in his 
behalf. I t  is assumed, in the argument for the defendants. 
that the plaintiff relies mainly, if not altogether, upon the 
caw of MARCH against the same defendant, decided by ub 
twelve months ago, and reported in Ensb. 143 ; and hence 
that argument has been directed almost entirely to pointing 
out distinctions between that case and the present. There 
is onc plain distinction which, in sustaining the one, neces- 
mrily overthrows the other. I n  %ARCH V. WILSON, the 
plaintiff, by becoming the bail of Henry F. Wilson, the ab- 
sconding debtor, acquired a direct i~ltcrest in Beeping him 
in the county. Had he remained, the plaintiff could not 
have sustained any damage. The defendants fraudulentl~ 
assisted in removing him, the direct and necessary conse- 
quence of which was, that he was compelled to pay the debt 
for ivhich he had arrested him. There was a wrong and :L 

consequent damage. This damage was immediate and cer- 
tain. The action was, therefore, sustained upon well recog- 
nized principles. How is it in the present case? Why, at 
the time when the defendants committed the wrongful act of 
fraudulently assisting Henry F. Wilson to escape from the 
county, the plaintiff's intestate had no claim upon him 
whatever. It is true, he was one of the sureties to his ofti- 
cia1 b ~ n d  as constable, during the year 1841, of which 
breaches had been committed, but he had no right a t  that 
time to arrest his person, or attach his property. This he 
could not have done until twelve months afterwards, when 
he paid money for hiin as surety. Do the facts show that. 
if Henry F. Wilson had remained in the county, the plain- 
tiff's intestate would not have suffered loss? Might not Wil- 
son's Froperty have been taken to pay other debts, or-have 
been so,disposed of by himself, that the intestate would neces- 
mrily have failed to secure his claim in part, if not all? It 
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is manifest that these questions bus& be answered nnfavor- 
ably to the plaintiff, and they show that his case falls within 
the principles laid down in LAMB v. STONE, 11 Pick. 527, 
and GARDIKER V. SHERILOD, 2 Hawks: 173, vhich are cited 
and commented upon in MARCII r. WILSON, and distinguish- 
ed from it. The injury complained of by the plaintiff mas 
too remote, indefinite and contingent, and the amount of 
damages too uncertain, to give him a cause of action against 
the defendants. Upon this ground alone, dibhout enquiring 
into any other, the judgment of non-suit must be affirmed, 

Judgment affirmed. 

\vilere slaves are bcqneatl~od fm life, and there is an intestacy as  KO the- 
remaining interest in them, and or~c  of the nzxt of kin dies dariug thu 
continuance of the liii: estate, the administrator of such next of kin rnny 
recover the share of his intestate after the death of the life owner. 

In giving a constructioii to the will, t l ~ c  presumption is, that the testator 
did not mean to die iutertnte as to any  part of his estate, aud this prr- 
sumption may be strengthened by declarations ill the will to that effect. 

Where a testator bequeaths personal property to his wife, so LONG AS SIZE 

REMAIX XY WIDOW, and in case she marry, eball QUITTIZEPLASTAT~ON and 
give up the property; but makes no provision for the alternative of not 
marrying ; in sue11 a case, where the widow did not marry, it was HELD, 
that this bequest might be construed to incan, that thc widow shonld 
take an absolute estate in the property in ease she remained his widow, 
and this construction would be given where it was fortified by the con- 
text of the will. 

ACTIOX of DETIBUE, for the recovery of certain slaves, 
tried before his Honor Judge SETTLE, at S p r i n ~  Term, 
1853, of Alamance Superior Court. 
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Elizabeth, the daughter of P e k r  Fonst, married one John 
(ilapp, and mas living at the death of her father. After the 
death of hcr father, but in the life time of her mothcr, 
Elizabeth died, leaving hcr husband and several ~hildren, 
her surviving. The plaintiff Daniel Foust administered on 

Ion  he estate of Elizabeth, and clailxed thc slavcs in cjcect' 
us her property, as one of the next of kin of Peter Foust. 
The surviving executor of Peter Foust had acquiesced in this 
claim, and allotted an4 delivcrccl' tlie slaves to the plaintiff: 
afterwards they went into the possession of the defendants, 
end verc  detained by them a t  the bringing of this suit. 
The defendants claimed as purchai5ers from the children o f  
Elizabeth Clapp, who, at the dcatl~ of Mary Foust were her 
next of kin, thcir mother bcing then dead, and they insisted 
that, according to  the following will of Peter Foust, their 
grandn~other, Mary, took an absolnte estate in the property 
bequeathed to her, of which these slaves are a part. The 
plaintiffs contend that, under this will, RIary Foust took only 
ai life interest, and that, as to tlie irkcrest after her death, 
there was an intestacy which gave n vested right to the next 
of kin of Peter Foust inxwliatelg, but not to he cnjoged 
till a f t e ~  the death of Mrs. Foust. 

The following is a copy of the will of Peter Foust : 
& '  3d. -4s touching such worldly property as it has plcascd 

the Lord to bless me with, 1 bequeath, gbe,  devise and 
dispose of as follows : 

+' 4th. I give to my daughter Elizabeth Clapp a ncgro 
girl named Erry. 

5th. I give to my daughter Sarah Amick a nogro girl 
named Esther. 

b' 6th. I give to my son John Foust the plantation I bought 
of Joseph Stout, and a hundred acres of land that lie joining 
Daniel Foust, James Neal, Jacob Moulder and my own, a 
horse, saddle and bridle, and plow irons, with gears fit to 
plow. 
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':7th. I give to my son George Foust the plantation I 
hought of William Ray, adjoining my own land, Jacob Mar- 
shall's and Freeman, a horse, saddle and bridlc, plow and 
gear fit to plow. 

" 8th. I give to my son Daniel Foust the plantation I 
bought of Henry Dale, with ten acres more, including the 
field that lies North of the house I now live in, with il 

horse, saddle and bridle, plow and gears fit to plow, aild 
three hundred dollars in cssh. 

"9th. I give and bequeath to my beloved wife, M a ~ y  
Foust, the plantation I now live on, with all the household 
and kitchen furniture, with all the horses, cows and stock of 

every kind, wagon and plantation tools, of every kind, mi-th 
all the negroes unmentioned, so long as she remain mp 
widow ; but, if she marry, she must quit the plantation, and 
hare the half of the household and kitchen furnitulte, ahda 
u e g o  man, and a negro woman her life time, and they and. 
their offspring, if any, to return to my children, to be equab 
ly divided between them, living at  that time. I give her a 
horse, saddle and bridle, two cows : the remainder of the stock 
rand household furniture, and every other property in her 
hand, to he sold, and the money givcn to the child she is 
pregnant with ; if a boy, he to have eight hundred dollar& 
a horse, mddle and bridle, plow and gear fit to plow ; if a 
girl, to hare equal to what the other girls have had. 

" 10th. I give my son Peter Foust the plantation I m w  
live on, when he comes to age, if his mother be l ivbg and 
unmarried, to have the one-half thcreof for himself, with a 
horse, saddle and bridle, plow and gears fit to plow, and tire 
half of the land myfather entered, which is to be d i d a d  
between my brother Daniel and me, thst  to be joined with 
this old plantation for him. 

" N. B. I f  my widow should marry as above ~ & d ,  
she makes her choice of 'the two n e g r w ,  the e6%ddeEd 
them must be divided amongst my sone that mtiy be &hg 
at thst time. 
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'' In  witness and testimony whereof, I, Peter Foust, have 
hereunto set my hand and affixed my seal, the day and year 
above written." 

On the foregoing case agreed, his EIonor,pro .fom~tn, gave 
i r r d p e n t  for defendants. Appeal. 

R@n, -Woore and PAill+s, for plainti8. 
Winston and Nash, for defendants. 

PEA~ISOX, J. I f  there is an intestacy, Mrs. Chpp took an 
interest transtnissible to her personal representatives, and 
the plaintiff is entitled to recover. Otherwise hc is not. 

It was amgreed upon in the a l p n e n t ,  and is undoubtedly 
true, that as tlie widow died without marrying, the will 
must receive one of two constructions. Either there is alt 
intestacy as to all of tlic property given to her, except tlie 
land, or the absolute cstate in the personal property is gi\rcn 
to her. So tlie onlg question is, ~vhicli of these two is the 
trut* construction. In  support of the intestacy, i t  was in- 
sisted, that  the property is limited to the wife, "so long x5 
shc remains my widow," which is a t  most a life estate, ieav- 
ing a rcversion that is not disposed of, except in the went 
of marriage ; and tlic failure to make a disposition of it in 
the evcnt of her death without marrying, was carrtrs o w i s -  

ma, in 0 t h  words, it mas forgotten. 
- 1  1 here arc several ol?jec:ions to this construction : 
1st. Er-ery testator is presumed to intend to dispose oi' 

all his estate, so as not to die intestate as to any part. T i i i ~  
presumption is streilgthened in the present casc, by the fact. 
that tho will professes an its face to dispose of all the t t ~ -  
tator's worldly property. 

2d. The reversion, which it is alleged was forgotten. is not' 
a sm11 article, or trifling in value, sxch as is usually covered 
by n residuary clause, but is a valuable interest. constituting 
;b large part of the estate. 
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3rd. I n  the event of her rna~riage, he gives his wife tt 

part of the property nbsolutely, and a part for her Ztfe tmi', 
ainct makes a disposition of the reversion in this part and of 
the part which is taken from her. This shows that he lmcw 
11om to give a life cstatc, and that after such life estate, t h e ~ c  
was a reversion to  be disposed of. If he intended his wife 
to have only n life estate in the event of her remaining his 
widow, why did he not say so in so n m y  words, and go on to 
make the same ntinutc and detnilcd disposition ns he does in 
the event of her marriage ? No m s w r  can be given, ex- 
cept that he forgot it. For the reasons given above, the 
mind cannot rest satisfied witrh this nnsn-er and naturally 
seeks for some otller solnticpn. I t  a s s  su~ggested by IIr ,  
Winston, thnt the whole will is made consistent and intclli- 
giblc by considericg the words, " so long 3s she remains my 
widow," to have becii used in the sense of s condition, so a9 

to read, *' if" slic remasin my widow, in opposition to '6 if 
she marry," and he argued, that although the n-ords "so 
#ong as " nnJ " dnring" are ~rords  of limitation and the 
words " if " and " provided " we worck of conclition, yet the 
difference betrrecn a limitation and n condition ir sometinlee 
not readily distinguishetl, and that to suppow vorils of lim- 
itation mere used, when it m s  intended to use words of con- 
dition, is not going as far as the Courts do in many eases. 
for instance, in making " or " mean " and," in order to carry 
~ m t  the intention, and make tlie will consistent and intelligi- - 
Me. The question is a pcrplesing one, but after nlueh re- 
fection, we have come to the eonclnsion, thnt it vas the tes- 
tator's intention to give the absolute estate in the personnl 
prgperty to his wife, in case she remained his widow. If 
the property had been limited to her for life, or for her life 
;;me, these words could not have been avoidecl, for they are 
the words thnt naturally sng,aest themselves, and are cam- 
lnouly used when the intention is to give a life estate. The 
fact, that he does not use these words, but goes out of the 
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way to get words of less direct signification; that he makes 
no disposition of the reversion; that in the event of her 
marriage, he gives her a life estate in the part of the pro- 
perty which she is to lose by her marriage, and disposes of 
the reversion in the part vhich shc ;:, aUowed to retain, er-  
cept a small part xhieh is given to her absolutely, show d- 
iuost conclnsivelj, that lie did not intend to restrict her to u 

life estate if sl-te remained his midor. 
This coLclnsioa is co~lfirnied, by the further fact, that he 

pjrovides for a11 of his childnil, 3110 nre of age, and appear 
to be settlcci oft; in the sorld, and also for a son 15110 is 1111- 
clw age, and for a cllilil of nhich liij wife was iwcgnant, m:ti 

having thus purticularl~ a suEcicnt li~e!ihood for 
his children, it is highly probable that lie &odd illtend to 
$1-e the rest of llis propert1 to his nife, pro~icled she r r -  

uiainecl his n idol\ ; lmon iug that, in that el, ent, shc won!cl 
pire i t  to tlleir cliildren, rs circumstances mig1:t afterward> 
reqnirc, or Bcnre it at  her h t h ,  to bc cfi~ic:ed among tben~. 
according to thc Statute of DI.triLntiom, taking clre  to 
inake othcr dispositicn~, ill tile event sllc clisappointcd hi- 
wishes, a i d  married a scccurd time. 

Shodd  it be ol~jccted, that, if the ~ o r J s  %re 80 c o n s t r ~ ~ d  
as to give the ni6or; an aL.w!utc wtaf c in the germla1 pro- 
perty, the sanw 71 ol& li111>t, g 1 ~  c her ail ab;olu~c cstatc ii, 
the land ~ c ? o ,  the reply is:  the rerela;ian in t!ic land i-  
ciispoxd of: one-11df is g i ~ e n  to  Petcr, 11-hen lle arrives a t  
cgc, and tE:e reicrsion in the otl~er h ~ l f  is gil-cii t r ~  liiiil 1):- 
implication, either at tllc dent11 of l ~ i s  l,iii., if slrc I cniai~lq :L 
vidolr-, or at  her ~ x m i a g c  : v,l:c-rezs, :rn t l i~p~~;i i io~l  ?~,Ilat- 
C'T-cr is made of' tLe re\ci,iic:i in the !~e~.>oll~l p r o p t p ,  if 
she reninins a .r\ idur . 'I'iii~? d i f i i  e l m  justifies tllc distii~c - 
tion, n hich is made nccess:ir- to avoid an inteatac-j in rcpr t i  
to the personal prulmty, 2nd the fact, thet ile clisposes oi' 
the reversion in the land, and ~loes not dispose of the rever- 
sion in the personal propert>-, sho~ts, that 1ic intended to 
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give the latter absolutely, so as to have no reversion, unIees 
his wife married. 

Judgment for defendants. 

STATE v. BUSIIROD D. HARRIS. 

1Vllel.rever there is a reasonable ground to believe that there is a deniy)~ lo 

destroy life, to rob or colnmitt a felony, a Idling to arrest such design is 
justifiable. 

Eut it is ibr the jury and not for the prisoner to judge of the reasonable- 
ness of such apprehension' 

The error committed by a Judge, in eulogising a witness, is not a ground 
lor a VEXIRE DE NOYO, if  the statement of the case, which is the appel- 
lant's bill of esceptions, shows tlmt such witness was unimpeachable. 

(STATE v. D ~ v r s ,  4 Dcv. 612, and STATE v. MII.LER, 1 Dey. and Bat. 500, 
cited and approved. 

THIS mas an indictment for MURDER, tried a t  Person 
Superior Court, Fall Term, 1853, bcfore his Honor Judge 
SAUXDXRE. 

The case snfficicntl~ appears from the opinion of the 
Court. 

.Attorney General, for the State. 
3. G. Zende and iWiller, for the prisoner. 

Nam, C. J. Thc prisoner is indicted for murder. On the 
trial below, three witnesses mere sworn in behalf of the 
State. Thc first was a young femalc, an inmate of the 
prisoner's family, who stated, that, mhen she returned home, 
 bout twelve o'clock, from a neighbor's, she found there, 
with thc prisoner, a man who was a stranger to her, the de- 
ceased. The parties remained together in the porch of the 
Iiouse, until near sunset, mhen she heard loud and angry 
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*alking. The prisoner accused the deceased of having put 
counterfeit money on him, and immediately went out and 
took the horse of the deceased, declaring he would keep hini 
until he gave him good money. The deceased went towards 
Harris, declaring he would have his horse or take thc pri- 
soner's life. Harris ordered him to stop, and not touch the 
horse, or he would kill him, and called to his son, a .,mall 
lad, to bring him his gun, which was done, and the cleccascd 
returned to the house. Harris loaded his rifle, and called 
to his wife to take care of his trunk. She answered from 
the room where it was, and prisoner called to the witness to 
come to him, which she did. 

When the witness went out, she found Harri3 approaching 
the house, with the gun in his hands, and in passing, he ob- 
~erved, "I an1 afraid that man will do me some private 
liarm." He went into the house, and she hescd deceased say 
to him," Stop Harris and let me talk to you," and with thesc: 
words she heard the gun fire. She went into the house and 
found the man dead, and Harris standing in the door, be- 
tween the large and small room. 

The second witness was a Mr. Williams, who stated that, 
on the day after the homicidc, he went to the prisoner's 
house, where the following conversation took place between 
them. 

Witness asked the prisoner, " what doea this mean?? 
.Inswer, "It's done, and I am sorry for it, but it could not 
-' be helped." Do you know who the man is ?" "I do not." 
.. Where did you shoot him ?" " I shot him in the body." 
.' What did you do it for ?" "For a certain provocation : 
.. it will all be right : it was in self-defence." " Did you sce 
.. the man have any weapon ?" " I see you, but I don't know 
& -  but you may have some weapon. He, thc deceased, had 
'. conducted himself, as I will not allow any man to do in 
"my house, and, as no man should do, in a gentleman's 
" house. He was loafing about herej and some one robbed my 
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"father's house, and he might have been the man or one of 
them." " You say be x a s  loaGng here, a n d  yet you took 

"his horse, and sent hinl to Mebane's, and sent word to 
.'. Mebane that  you vould kill a man before sunsct." With 
this the prisoner got angry, and said, " tlic man had passed 
' b  a counterfeit $50 hank l i l l  on him." 

Mr. Mcbanc stated, that just before dark, on the day t h ~  
homicide took place, the prisoner's l ~ o y  came to his house 
on the horse of the clcceasecl, with n meeeagc from his ma,%- 
ter : He sent liini back. Sooil after the prisoner came on 
the same horse, and, being asked how hc was? answered, 
6 -  \Yell in body, l ~ u t  distrc-aed in mind. I lmvc killed :L 
6 b  illan and cton't knov mlio lit ji." JTitncss replied, "tliat 
* -  is a pity, you liavc done nrong." Prkoner answered. 
', Damn Ilir -I, iF i t  75 as to do o\  cr, I n ould do it again ; 1 be- 
'. lieve I IT'LS juhtificd." Kitilezs a-lied, " Did 11e thea tcu  
'- you." *. Yes ; we had n geru:: of cards, and he put a 
' $  countcrfcit fiflg dollar bill O i l  ~ l c .  I iook 11is h o r ~ c ,  and 
'. told him, If he did not give mc rsonc5, 1 nould ltcep 
b *  him. The nian tlien said, he vunlil Iiave his horse, or be the 
'. deatli of me. I callcd rn? :oil Jolin to bring my rifle. I 

loaded ;t. a d  told 11i1n to comc o n  and see n hidl  m d r l  
4 .  be ldlcc? G.-t, and from i h ~ t  I dlot  l h n ,  I belicse right 

through thc heart. I am on I1i3 I m ~ e  nov;, acd am not 
L. going to r m .  IIc i:, a tIaliin firkc liorw, and p.ces like a. 

1 1 1  
L. top." I x  rmnc of tlic clsccasecl nas  Winfree. 

lI is  €Io:zor, in cpcning llL el:nrgc, stated the lam up- 
on thc sxbject of lioriiiciCc in gcncral, of r h i c h  there is 

complaint. TLc ca-e then ~ t a t ~ . ~  t i n t  the dcfendal~t s 

vounsel insisttd " that tiL:.. via, u C ~ S C  of justifial~le llomi- 
.. cide-a killing in defcncce of lifc, or of an actual robbing 
.. in the dwelling-house of the pri~uncr,  or, at  most, i t  :vas but 
c b  a case of manslaughter ; a killing under sudden passion, 
" or heat of blood. That the deceased threatened the life 
" of the prkioner ; tliat he was a stranger a n d  dealer ia 
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"counterfeit money ; so that, under the circmnstance3, the 
" prisoner believed his life m:ts in da-~gcr, or that  the de- 
(' cawed would do liini iomc p e a t  i1;jai.y; that, if lnibtalien 
b '  in t l ~ i  ., if thc p:.i;oncr detcctcd !lirn in  ~ l l c  act cf stealing 
.' horn his truui., bcirg in h h  dn.c;!:rd~-i,ij:.-L~, 21,d after 

d l ,  1 1  a the I t o  i l l  I .  C J ~ ,  C;I t n  ;f mch mas 
.' not the fact. but thc: pri;?nnrr bclicrcd s n A  to have been 
.' the intention of  t!~c dcccascd. and artcd on that bclicf, it 
" would at  :110,,t ha\ c I I C C ~ I  L~l t  ~ ~ i ~ ~ i i ~ l ~ ~ ~ l i t  ." PIis IPonorp 
'L upon 111;s part of the dcfencr, i ~ l ~ t ~ u r t t d  rile J ' L I , ~ ,  " that  
k L  whenev :r tlicsc is a I c.aminblc gi c i i d  to belie; c there i d  

'. a desi -1 to dcztroy ]If?, or to roll, or to commit n felony, 
'"he killing of the a sn i lmr  xi11 be j~ Ttiiizble Bu t  i t  i n  

A' for the jury a11d not Ibr tllc 1n.iioner to Sedge of the rea- 
" sonable ground for apprellcnsioii, :d nl~atever he mag. 
" say, W Z Z C ~ S  th t  ju j .y thitt A', from tlic tcstimonj-, the prisoner 
" had rcnsonablc grounds for nppwtlc~~clily damage to his 
" pcrson or property, hi; dc:':nu~ muaL f<til. S1.oulcl t h r  
"jury I-lelie~c the priwnw ilcs~cctcd thc decca: ed in the act 
" of robbing llis trunk, and thus l d c d  him, tlicy should ac-- 
" quit. SO, if they diould bilie\c, the piSoner fotind tho 
" deceased, in sucii u aito,ition, as ~ l c a r l y  to liave wniiifested 
' such purpose, tlicy should convict, him of inanslaugllter." 

I n  commenting on the testiniuuy, his FIonor called thc 
attention of the j u r r  to tllc f w a l c  ~ritness, and observed: 
b' I t  .n-as for the jury to decide, vliether or not her testi- 
b' mony had been gi\ en in that clear, diatinct and intelligl- 
" ble way, without hias cr  prejudice, so as to coinmarid their 

full and entire confidcnce." H e  then pronouncedupon the 
witness, a higli eulogiur~i as to ller appesrarice, and closed 
\' by dbserving, " that for / i i~~isc?j '  he could but lament, that 
.' 8he had not received a religious education, so as. to have 
''made her a n  ornament to  her ses, instead of the humble 
" individual she appeared before them.'' 



294 IN THE SUPREME COURT. 

State V .  Harris. 

The first objection to the charge is, as to the prisoner 
having reasonable ground to believe, t l a t  the deceased intend-. 
ed to take his life, or rob him. The prisoner's counsel con- 
tended, that, if the prisoner was mistaken in believing that, 
the deceased intended to kill or rob him ; yet, if he believed 
his life mas in danger, or he was in danger of being robbed, 
and acted on that belief, it would nt most have been but 
manslaughter. His Honw laid down the lam upon this 
subject, and stated, whenever there is reasonable ground to 
believe there is a design to destroy life, to rob or commit a 
felony, the killing will be justifiable. But it is for the jury, 
itid not the prisoner, to judge of the reasonable ground for 
the apprehension. We see na error in these directions. I t  
is the course which that humane man and excellent Judge, 
Sir MICHAEL FOSTER, pursued in a case before him. A 
man was indicted for the mnrdcr of his wife. He  had in 
the morning loatlctl 1 ,  gun, in the hope of finding some 
game : being disappointed, he discharged the load, and put 
the gun i11 a safe place. During his absence, a servant, 
without his knowledge, took the gun, loaded it, and went 
after some game, and -nhile the prisoner mas still absent, re- 
turned i t  to the place from which he had taken it, where the 
prisoner found it, in all appearance, as he had left it. The 
gun was carried into the room where his wife was. He  took 
it up, touched the trigger, the gun went off and killed his 
wife. "I did not enquire, says Justice FOSTER, whether the 
poor man had esomincd the gun before he carried it home, 
(where the accident occurred ;) but, being of opinion, upon 
the whole evidence, that he had reaso?zable g r o u d  to believe 
that it nas not loaded, I directed the j u v ,  that, if rfiey 
were of the snnbe opinion,to acquit him. Foster 265, l  Rus. 
on Cr. 541. I n  MEAD'S case, Levin's C. C. 164, the same 
course was pursued. &ad had, the day before the killing, 
been very badly injured and abused by a party of boatmen, 
a t  Scarboro', and mas rescued from them by the police. 
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When the latter were carrying him off, the boatmen called 
.to him, that they would come that night and pull his house 
down. H e  lived about a mile from Scarboro', and, in the 
middle of the night, a great number of persons came abonr, 
his house, singing songs of menace, and using violent lan- 
guage, indicating they had come with unfriendly intentions. 
Mead, under an apprehension, us he alleged, that his life 
and property mere in danger, fired a pistol, by which Lace, 
one of the party, was killed. Justice HOLROYD, in charging 
.the jury, instructed them, "if you are satisfied there wa8 
nothing but the song and no appearance of further violence, 
if you believe that tliere was no reasonable ground for ap- 
prehending further damage," &c. I n  each case, the exis- 
tence of reasonable ground of belief was left to the jury. 
The charge in this csse, then, is shown to be sanctioned bg 
%he highest authority. Roscoe's Cr. Ev. 646. I t  is also 
4anctioned by reasoil. The existencc of reasonable ground 
is a matter of fact, to be determined by the jury. If the 
person charged with the homicide, is to judge for himself7 
whether this reasonable ground existed, the most atrociou~ 
murders may be committed with impunity. 

The prisoner says, he believed his life was in danger. 
Who can look into his heart ? I f  the law idlows him t c ~  
judge, who can contradict him. The circumstances arth 
nothing ; it is his belief that justifics him. The law is nor 
$0. I t  is only from circumstances accompanying the trans- 
action, that reasonable ground can bc ascertained, and of 
their bearing and influence the jury are the sole judges. 
The case of thc STATE v. SCOTT, 3 Ircd. 403, has been 
brought to o w  notice, mcl we have examined it with care. 
I t  does not codiict with the viem here expressed. The ob- 

jection was not taken in the Court below, and was not con- 
sidered in this Court. 

The second reason assigned by the prisoner for a venire 
cie novo, is, that his Honor violated the act of '96, in expresa- 
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k g  an opinion as to the degree of credir. to be given to the 
fennale -+yitncss.. Cpon thi3 poinr, w s can derive no aid from 
EugPibh antilorities. Iu that ccu,rLtry, for all time, tht 
.fudge. have exrcise? tha po,jtr, to exprLk-5 to tho jurieh 
their iaiipreas;c~:ih a\ t~ r!,? ~s;de;i:~e-a poser :k:lrneh!l;r 
, 1 1 d  ~ ' r ~ ~ e l I y  i i : t ~ . d  iit k k r t m  pe r id ;  in r he  historg- of thal 

r 7 c~ jan t r j ,  ar, 1 it 4 1 1  txkts. llic LcgiqL' L:irc cf '96, avian 
the &biiz( s to r t i l i ~ l ~  th:> lro-tir 7 ) ~ s  exposed, declared4 

that no Jndgc, ill dc2.j ering Li.,  ha^ g o  to the petty jury, 
&ould esprc.-;r <in opi l~km, .,tl~crilcr n f:lct i-, safiicicntly or  
fully feud ; see.:, n~ntri.r 5ehg t!lr truc &ice a d  province 
t,f t l lu jury. See Xcv. Sta:. cit. 21, XC. 1%. ' WC thiriX 
ahis caw is within thc principle clc!iwred by tl& Court, ir. 
rhc S T K ~  V. DIT-IS, 4 De\y. 612. It rimer can be crrnr ii) 
:r Judge, to ciia~-ge that  a fist is esiabli-hod, ahich is aci- 
mitted by the partie?. or acknonlcdgcd l o j  thenl. 111 
DAVIS'S case, tllc Suclge, ~ l : u  tried tlic czme below, steted 
to  the jury "that  tlie prosecutor appeared to ha le  given a 
s e rg  fair a d  candid stztemcnt ; he seemed tc, be a creclitablc. 
nian:" this was said i ~ i  t ! ~  qiimrnhg up Exception 'a- 
takeii, that  it violated the act of '913. Gut  this Court decid. 
vcJ. timt there was no error, kccause the case stated, "thi. 
pwsecntor and olrner, 1,110 Y a, .t respectable citizen, gave :I 

and apparently uniinpa~simecl relatinn of the circum- 
3t::nces affecting tho c'tsc." Tile Cvurt decicied that  there 
n a3 110 error, because  the^ n ere facts ~ ~ h i c l ~  vere  stated il, 
[he case, and therefore admittcd by the dcfcndant. Here  
the case, nhich is in sutstalice the prisomr's bill of excep. 
rlons, states, that no exceptiun had been talien to the testi- 
mony of tlie female ~ ~ i t i m s ,  or the othors. This we con- 
d e r  a.s admitting t h t  she %as credible, and her statement 
t r w ,  and it n as no error in tlle Judge, to tell the  jury that 
such was the 'fact, a i d  if he chose to do it in his own wax- 
tile prisoner has no right to complain. I t  has done him n:, 
n u .  See also STATE V. MILLER, I Der.  and Bat, 600, 
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If his Hoilor Eiad said, in so many vord3, the evidence of' 
this wi tne~s  is not controverted at  the Bar; it is therefore ad- 
~nit ted to he true,-surely, under the a ~ ~ t h o r i t i w  cited, there 
c-ould lnvc  bccn no error. His rcmarka as T r  her appear- 
ance and demeanor at the bar, hcr capacity and opportunity 
to testify in relation to the tmnsaction, were entirely within 
the ,.cope of his autllority, men if her t e h n o i ~ y  had bcen 
aontrovertccl. Under the ciicuniitanccs, this was not called 
for, but did the prisoncr no h x m ,  and could not make t h d  
which was trnc, more true. The expression ~ ~ i t h  which his 
Ronor closed his rcnisrks upon thir part of the case, w s  
hut the cxprcsaion of a very natural rcgrct, that the wit- 
ness did not possess t h e  C l i ~ i ~ t i a n  virtues, so der;irahle in 
all, ancl so especially appropriate and bcnutiful in the female. 
We have considered thi. case, as in all other., 
of its importance, nith an anxiou3 wish to secure to tht. 
prisoner every right, guarni~tecd to him hy the  law in  tlw 
judgment below. 

This opinion will be' certified to thc Superior Court of 

Person, to tlie end that  it may proceed to jldgmcnt ancl 
nentence, agreeably to this opinion and the law of the State. 

Judgment affirmed. 

ESTHER WHITE, PROPIJXDEIt OF  TIIE WILL O F  'IiOAIhd .I 

WHITE, AND JAXES CASTEN A N D  WIFE, CAVEATORP. 

fievocation of a will is an act of the mind, cl.-monstratcd t ~ y  some 0111- 

ward and visible sign. 
Where the maker of' a will throw3 it upon the fire, with the pvrpose ot 

destmying and revolting it, and it is burned through in three places, 
but the writing not interfersd with, and. is :hen rescued and preserved 
against tne maker's will, and without hid knowledge; held, that this 
amounts to a revocation. 
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THIS was an issne of DEQISAVIT VEL NON, as to a script 
purporting to be the will of Thomas J. White, propounded 
by Esther White, his widow, and opposed by James Uwten 
and his wife, tried before his Honor Judge ELLIS, at  Fall 
Term, 1853, of Chowan Superior Court. 

Upon the facts of the case, which are fully set fox th in  
the opinion of this Court, his Honor below iastructed the 
jury that the acts deposed to amounted to a revocation uuder 
the Statute, if done with an  intention to revoke. 

Verdict for the caveators. Motion for a venire dc n o m  
Notion refused and appeal to thib Court, 

Beath, for the propounders. 
Bvagg, Brooks and S1?nith, for thc caveators. 

N ~ s a ,  C. J. The question for our consideration arises 
~ ~ n d e r  the act of thc General Assembly concerning the re- 
vocation of wills. Rev. Statute, ch. 122, sec. 12. By that 
" section, it is provided, "that no devise in writing, &c., or 
.' any clause thereof, shall be revocable, otherwise than by 
" some othcr will in writing, or by burning, cancelling, teak- 
': ing, or otherwise oblitcrating the same, &c." This pro- 
vision is almost in the exact t e r m  of the Statute of Frauds  
in England, passed the 29th of CLarles the Second. I t  was 
stated at  the bar, in the argument here, that the true con- 
ltruction of the 29th of Charles, upon the question raised 
here, was in England still unsettled, and that there wae no 
sdjudication by this Court, which was a direct authority- 
This is so, and we must endeavor to extract from the COP- 

flicting English authorities, and our own cases which have 
tt bearing upon the question, that rule which appears to us 
most consonant with the Statute and to reason. RWQM- 
tion is an act of the mind, demonstrated by some o u t w d  
and visible sign or symbol of revocation. No a d  of spdis. 
tion or deutruction of the instrument will, under the Statate, 
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revoke it, unless deliberately done, awimo revocandi. Thus, 
if s testator, intending to destroy papers of no value, igno- 
rrtntlj and without an intention to do so, throws his will 
into the fire, and it is censumed, or by accident tears off thc 
seal, it i$ no re.vocation. Thc difficulty lies in ascertaining 
how far the symbol of revocation must extend. As to the 
burning, must the will by it be literally destroyed, in whole 
s r  in part ? or must any portion of it bc actually destroyed ? 
It is upon this point that the English cases differ. Thc first 
.$case to which our atention was directed, was that of MOLE 
and WIFE v. THOMAS, 2nd Sr. William Blackstone, Rep. 
1043. The case was : Palin, tEtc deceased, being sick in 
bed, near the fire, ordered his attcndant, Mary Wilson, to 
bring him his will, wliicli slie did. IIc opened it, looked at 
it, and tore a bit of i t  allnost off, then crumpled it in his 
hand and t h e w  it on tlie iirc. I t  fell off, and Mary Wilsou 
took it up and put it in her pochet. Palin did not see her 
take it up, but had some r-npicion of the fact, as he asked 
her what SIN was at, to wliich shc made little or no reply, 
The Court ruled, that it rrns not necessary that t!~e will or 
the instrument should be literally clcstroyed, or consumed, 
bw-nt or torn to pieces. T!irowing it on tlic fire, with an 
intent to burn, though it is but w r y  slightly singed, and 
falls off, is sufficient within the Stntutc. The case does not 
inform us to what extent tlie fire liad madc an impression 
on the paper : it must hare bcen very slight. The authorit? 
of this case is mid to Be sltnkcn b j  what fcll from tlie Chief 
Justice DENMAN, in tlic case of REID v. IIAKRIS, 33rd E. 
C. L. R. GO. I n  cornmcnting on the case of MOLE and 
WIFE, he observes: ': Donlst might bc entertained now. 
whether the proof there given would be sufficient as to 
them;" meaning burning and tearing. High as this autha- 
rity is, weare not inclined from the expression of a doubt to 
set aside the deliberate and united opinions of Chief Justice 
Dr. GREY, GOULD, BLACKSTONE and NARES. But, in that 
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very case, both PATTESON and COLERIDGE stated, there 
must be a partial burning of the inhirumant itself, and th'it 
any partial bnrning  dl dcstloy it entirely. But indeycndent- 
ly of this, the case of r\lor,r, r. TIIQJIAF ' 2  rccognised by m i -  
ters of the 11i;;hcnt anthoritv. Illr. FUITELL, a t  r:lgc 596 of 
Inis Trentisc of' 1)crivo. ~ n y  : '' r p c n  t h i ~  princip!~, it ha.i 
been hclcl. that  if m y  of thc-P nctq, ' ;iz. tenrirg, knrning. 
kc., be performed in t l ~ c  aJislitrnt I~:I:-nrr, this, joi:~ccl 
k dcclnrecl intcnt, d l  bc a good re~ocation,  because LEW 
change of iatcnt is the subqtantire net, the fact done is only 
the sign or s p b o l ,  b! .nhich that intent is ~ e n d e r c d  nlwe 
obvious." I<c thcn cites thc case of ~ I O L E  t7. TIIOXAS, as 
his authority. Scc also lqt  Jnrman on Wills, 115 to 119 ; 
Lovelace on Wills, 347., Thcg both k t c  the case from Sir 
Wm. 13lnckstonc, and r:fcr to the cwc of DEED 1,. I~.~RRIP. 
asshowing that  the singeing of the c o ~ c r  of n rrill is not a Lurn- 
ing of the will, but t!i it there nlwt he a partial burning cf 
1 i l l  i f  'I'!nle stand the cnacs in England on this 
question, and upon the anthority of  OLE 1,. 'I'IIOLG. 
Judge KENT, in the f ~ ~ l r h  rolumc of his Coninicntarie~. 
.' page 532 ,  says : .. Cancelling in the s ? j : y h t ~ t  c1c;;ree. with 
" a declared intcnt, nill be n snficient ~erocation,  and t lwe-  

fore, throning a nill on the Elre, with a n  intent to burn it. 
6; though it be but slightly s i n p l ,  is sufficient cvidence of 
.. the iritcnt to r e~okc , "  aild fb t h i ~  hc cites ;\IoLE's CastL. 
$0 GREEYLS IT, in his 5rht ~-0111nw 011 EI i~!mce, 349, s t a t c~ .  
that  xllm n twt::tor crurnplccl his will, 2nd t l m v  it on thc 
jirc, wit11 an intent to destroy it, though it \ \as snvrd entirtl. 
 pitho out his l;novlec!grrc, would he n revocntion, and refers to 
MOLE'S C A C C  to custnin rhcm. Fcc .31i Conn. 3. 168, C-int, 
\-. ~ n i s a r s s .  Dg n ! : q c  m,~jcwit;; of these authorities. ii 
appears dint the case in BL.ICI~ETOSC is sustained, and 31 - 

T l ~ c  i3tcn.t r it11 n h i c l ~  tllc act is clone by the tc-- 
tator, n ~ n s t  contii~ne tllrolrg!~ the nvt ; o t l l c r ~ ~ k ~ ,  it d l  lmf 
\w n revocation, as nhcrc 3 testator. upon a sudden P ~ O T O C I L -  

tioil by one of thc clcvisces. tore l l i ~  mill asnncler. and aftcr 
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I t  will be at  once seen, that this is a stronger case .hsn 

e h t  of MOLE v. THOMAS. There the script mas barelj 
niuged ; here it is burnt through in three different places, 
the outside scorched, and the edges of the paper singed. 
We are therefore clearly of opinion that the will was re- 
voked : there was the present intent to revoke-the act of 
throwing on the fire with that view, and the symbol impress- 
ed upon the script itself. There was no halting in the in- 
tention of the testator, between bhe commencement and the 
completion of the act; for, to the time of his death, he 
believed the will was destroyed. 

I t  is seen from the cases cited, and the rule we have laid 
down, that the much or little of the burning of the script, 
iu not material, and when the reasoll of requiring the simbol 
to be impressed on the script is considered, it cannot beim- 
yortant. Thc synlbol is nothing, hut the act showing the 
intention of the testxtor, and  hen that appears on the 
paper, tlYe ericlence from thc act is complete, and the testa- 
lor has completed his intention. It ~ o u l d  be singular, that, 
if the slightest liurning of a house, on an indictment for 
arson, should be suficicnt to take the life of the incendiar~., 
as it is, that rt s i d a r  burlling shocld not, in ;t civil case, be 
nu6cicnt to rel-okc a will. The lacguagc upon this point. 
in the act taking sway the benefit of clergx, for burning n 
jail, or other puldic building, is the same, as in the act wc 
are considering. Rev. Stat. ch. 34, s. 7 : "If any perso11 
shall mi1ful;y and maliciously bum," kc. I f  any portion of' 
the building is burnt, it is snfiicient to bring thc caw nithin 
,the Statute. 

Judgment ,affirmed. 
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WILLIAM A. SPRUILL vs. SARIUEL W. DAVENPORT. 

Where a swamp is called for in the tic% ription of a tract of land, and tha 
qi~estion is left docrbt~ul, wl~ioh of' tho threc couflictiilg localities is the 
1xop2r one, it is orror to instruct a jury that they arc to scck for the pro- 
,per locality, by running the course called lor ,  rc:g:~rdlcss of other con- 

siderations. 
The  call o:i such a descriptio:~, for n h e  running wmTwaRnLY, does not 

~~ecessarily n ~ c a u  a west course. 

AFTER thc ncn trial granted in this case, a t  December 
Term, 1552, (see Eush  Rep. 134,) it came on to be tried 
again at  Wasliington Superior Comt of Law, on the last 
circuit, before his IToiior Judge ELLIS. 

The plaintiff claimed under a grant to Nehemiah Spruill, 
issucd in 1791, the sccoi~l corner of the boundary of which 
was admittcd to be at  Id. The call horn thence is "wcst- 
wmdly along t!le said Spruill's linc, and Thon~as.Mackey's 
line, 300 poles to Grccnland Swamp," a i th  vnrious other 
'calls, to the 1q;nning. In  submission to the former deci- 
sion, it was admitted that t l ~ c  thrcc liundrecl poles gave out 
at F, am1 that the linc ran tl~erice to Crccnland Swamp. 
The only qucdtion then vats, nlintvrlts tl.c location of Green- 
land Svinrnp, and h o ~  tllc li1.2 in qucation should be run to 
wach it. The plaintiff contended thet tlie water-course, 
ruarked "tile ;)ranch," ncs the Greenland Swamp, called 
for in the grant, a d  that thc linc must run to it from I?. 
by a due 7j\Test coursc ala11g F. W ., or to the ncarest point 
of' it a t  X, along F* X. Tlie defelidant contended that the 
f:reenland Smalnp did not extend abo] c the horse-way, but. 
if it did, it was the Korth-eastern fork which run$ up to R. 
and is marked Grccriland Swamp. Much testimony was of- 
fered by cach of Lhe parties, tending to show that his was 
the proper location of the Greenland Swamp. I t  a a s  ad- 
mitted, that if the line from F was run to W or X, it would 
include the locus in quo, or a part of it, and the defendant 



ITis IIoilor charged die jury that, in running the line of" 
the Xelicmiah Spruill grant from Y. they were to extend i t  
to  Cxrccnlanrl Sn-amp, by f i r ~ i  ;oir,g d:ic ST'e6,t ; hut, if t he j  
(+auld not find it in that clirection, t h y  c-hould seek for its 
~~ea rcs tpo ia t ,  regatd les~ of courqe : and that  the line should 
l x  thus cxtc!~tlcd, e l m  tllouzh the ST-amp shoidd be found 
:ep, far as z n i l c  or a, niilc and :t I i d f  from IT, mhcre the 
three hlmdred poles gave out. 

1-nder t!~c*e in~tructions the jury f011:id :x verdict for the 
plaintifi. A motion a a s  mnrle for a cenire de novo, for mis- 
i!irection in the charge, whic!~ beil:g refused, and judlrrnent 
qiven for the p!aintiff, tthc clefendant appealed. 



Smith and Z ~ t r t h ,  for the plaintiff, 
Jfuoi.e, for tlic defcrid;:nt. 

GITTLI:, J. ~'I&,-:.c T ~ C ~ P ,  ~ F I '  t;li- h, :ill iLE.19r io hi5 Honor t 
charge, which no cXoirLt 1,ii iccl .lx j u ~ y  to t h p r e j n d i c e  cf 
tho clefcndan~, and nLicl1 ~l~creforc  c:ltitles him to a nea 
trial. The ci;Ec~ilty in the ccu2 n :~a  t l x  proper location of 
the Green!:u~d $n:mp. caiict? for in t11c grant, and a t  what 
point tlie Xnc, cxtcnc?cr? f ~ o m  F, s!~ould reach it. Therc 
were thwe tliitinel ~ ;~i t ; i rnb of the r:Lmo cvi-nmp, each of' 
which the partics rcipcctivcly col,ta:rlc~?, J:ns the Grcenlanti 
Swamp mcant in the c:lll of the gi.211:. V1:ich of them ~ ; a >  
the true one, was 3, que~t ion of ~ A C L  fc:' tlin jnrg, to be d ~ -  
cidecl by ttic vcigl,!. of' teetimuny in it; falu; .  111 ascer. 
tuining this fact, the r c iua rb~  of Judge I~EXDELSOX, in pro- 
aouncing the opiliiun of tlw Court in tlie caw of TITEM \I ). 

PAINE, -1 I lnwks ,  71, nith 3, sllgl~t a!ta~arion, furnished 
them nith a proper rule to gnide t!ici:l ti) n currect conch: 
sion. " Klierc n a ~ u r a l  o?iccta art. cdieti for :ls thc tcrmitcz. 
and course, and distance, ~ n d  nl::rlied liiles arc also giveu. 
the natural oQjccts art, t h  tr'rriu'ili, and thc conrre. and 
distance, m d  niarkctl liner, can only 1:c rwortetl to b! 
the jury to amxtnin  the natural ol?ject; they act  n- 
pointers to thc natuial ol~jccta. ?Tlicn tlie natural boun- 
dary is unique, or has properties peanliw to itself, these 
pointers or guidcs can have l ~ u t  littlc effect: in fact, 11 
believe none. When therc is more tlmu onc natural 
object in the neigliborlioocl answering the description ; 
.that is, haying conluiou clualitics, then those pointer$ 
or guides inay be :d ier ted  to, to aaccrtain where tDt. 
object called for i:~, or which is the object ilesignatcd. 
'bey do not, theu, contradict or controvert natural boun- 
cby; they explain a latent ambiguity, created by their 
being more than one object which answers the description. 
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The error in the charge, in the present case, consisted in 
giving an undue effect to the term " Westwardly." In  the 
cdl "thence Westwardly along the said Spruill's line," kc., 
his Honor held, that when the distance of three hundred 
poles called for in that line, gave out at F, before reaching 
the Greenland Swamp, the line must be extended,first, due 
West, to ascertain whether a swamp of that name could be 
found in that direction. Now, if each of the three parts of 
the swamp above spoken of were proved to have borne that 
name, then the part lying directly West of F, was accorll- 
ing to the charge, to be taken as the vne intended, without 
any regard to the other circumstances in the case, which, in 
the estimation of the jury, might otherwise have established 
another of the three as the object indicated. 

The term " Westwardly," with nothing to control it, may 
perhaps mean West or due West, but it is evident that such 
is  not its precise significetio-n, and hence it is readily con- 
trolled by any circumstance, which goes to show that a due 
West course could not have been intended. BRANDT v. 
OQDEX, 1 John's, 155. Such is the case here. The call 
L " Westwardly " along the said Spruill's line." Now, 
Spruill's line thus called for is not a single straight line 
running due West, but consists of several lines, as appears 
by the plat, running sometimes a fern degrees to the North, 
and sometimes a few degrees to the South of a due West 
courae. Its direction a t  its termination st F, pointing to- 
wards those parts of the swamp, the on2 or the other of 
which the defendant contends, is the true Greenland Swamp. 
We can see, then, no more reason mhy the line should not 
continue on in the same direction, in which it was going at 
&he termination of the distance, in search of the Swamp, ao 
a turn off in a due West course for that purpose. Under 
all the circumstances of the case, the proper instruction, as 
ib seems to us, would have been, that the jury should find, 
if they wald, upon the weight of the evidence, baking irrto 



Hackney v. Steadman. 

consideration the other calls of the grmsnn, which was the 
Greenland Swamp designated and known as such at the 
time when the grant was issued, and that they should find 
that to be the true terminus of the line in question. But, 
if the testimony should be equally strong, to prove that each 
of the parts of the swamp contended for by the parties, 
was called by that name, at the date of the grant, and there 
should be nothing else to determine the question, then they 
must run the line to the nearest of those parts ; and if only 
two of them were so called, then to the nearest of the two. 
See TATEM v. PAINE & SAWYER, before cited, and Chief 
.Justice RUFFIN'S opinion in the case of the LITERARY 
PUND v. CLARK, 9 Ired. 60. 

PER CURIAY. The judgment is reversed, arid a venire 
de novo awarded. 

JOHN HACKXEY, ADM'R LIE BOXIS NON us. WILLIAM STE.4II. 
ATAIL', ADM'R. 

Where an administrator upon the eve of death, deposites the money of 
the estate, with a surety to his administration bond for safe keeping, 
with instrucrions, upon a seltloment of the estate, to pay over to hi3 
intestate's estate : Held, that the ADNlnIsTRAToR DE BoNrS Non of thas 
estate, after demand and refusal, was entitled to recover the same beforc 
any final settlement. 

THIS was an action of ASSUYPSIT, tried at  Chatham Su- 
perior Court, Fall Term, 1852, his Honor Judge DICK, 
presiding. 

The plaintiff declared on a special contract, and upon 
the general inde6itatus counts. John S.  Guthrie, being 
very ill, and expecting soon to die, sent for Ramsay, the 



defendznt's intestate, to h~ room, and there, after remark- 
ing upon t!ic probabilit? of his clcath being near at band, 
cleiiverec! to l-llr!~ t l ~  sii;a c 6  $ lac  In monc y, and a, bond on 
one PcrringtLli for $?M, tc~ling him thal  tlic: money and 
bond belonged to Prlc~'t. ectatc; that he, Guklxic, had ni) 
place for timil, s:ld that o i  he E,l-iistly v,%s his surety, as tl:t- 
adn~inintrato; of Price'c: e.r,tle, he ~ i L ! i ~ i t  lihn (E.) :o talk(" 
charge of tlieal, and a h e r  t h e  eatate of iDl.ice rras settled 
in his bclialf, cla;m a f,c of $50, aLo 2 commissioil of 5 pc-r 
cent on the cstate. Upon bett!~:~ient being ~nade,  1:t. 
directed him Ramsay " to I ay the ijalsnce to Pricc's heir*. 
or Price'b estate." A (lomalid >!as m ' d e  by the ~_llaintiff a? 
the adminibtrator de b ~ ? ( i $  i !md of P;.ice o r  the defendant a;. 
the aclmi~!istrutoi. of R a l n ~ i ~ ~ ,  ;.liorilg before the bringing of 
this snit. 

The defendam insisted, 
1st. That thin very niouey \V;la 61yobit~d nil11 k ~ m b a j ~  

a? an indemr~itg against loss, b~ rC:nson of Lib being suret? 
for Guthric, as tlie aclml:~ibtiator of Price, and tliat nntd 
the settlement of that  estatc he r o d d  not be required to 
pay it over to any one. 

9d. That t h e  mas :L variance Setrrcen the contract do- 
clsrecl on, and tlie c o n ~ r x t  esti~hlished by the facts proved 
And  further, as there nas  a special contract proven, he 
could not recover upon the general counts. 

3rd. Tlint the administrator had the p o m r  to assign the 
assets of the estate for any purpose Eovevcr fraudulent, 
end they could not be rccol-ered from the assignee in a 
Court of Law. 

The Court charged the j ~ ~ r y ,  that if, in their opinion, the 
money had bekn identified as that of Price, the plaintiff a a s  
entitled to recover. Tha t  men if they shuuld b e l i e ~ e  that  
i t  mas deposited a s  a n  indemnity with Ramsay; y&, if hia 
representative showed no loss or  necessity to retain the 
monej, the pbintiff would be entitled to recovex. 
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Verdict for the plaintiff. Rule for a venire de novo d i ~  
charged, and an appeal by the defendant. 

wins to^^ and Hauyhton, for the.plaintiff. 
Yo counsel for the defendant. 

NASI-I, C. J. There is no error in the Judge's charge, 
Guthrie, from whom Ramsay received the money, was the 
administrator of Lindsay Price, and Ramsay was his suraty 
on his administration bond. I t  was delivered to the latter 
expressly, as the property of the estate of Price, and as 
such, was received by the defendant's intestate. At the 
time of his death, the estate of Price owed Guthrie, as he 
declared, fifty dollars, and upon settlement of the estate, it 
would be further indebted to him such commissions as the 
Court might allow. Guthrie, hopever, reeognised the whole 
amount, not as due to the estate of Price, but as belonging 
to it. 

The defendant's first objection to the plaintiff '8 recovery, 
is, that the money was deposited with Ramsay, as an in- 
demnity against loss, as surety upon Guthrie's official bond. 
The contract does not so purport, as proved, nor can we be- 
lieve such was the intention of the parties. Mr. Guth-rie 
could not so understand it, for it would have been a fraud 
upon the estate of Price. The money belonged to Price's 
edtate, and could not in the hands of either Guthrie or 
Ramsay be retained as an indemnity against such loss. The 
direction to pay the money over when the estate was set- 
tled, was in part intended to enable Ramsay to retain, 
at  that time, a suEciency to discharge the fifty dollar 
claim. I n  the contract proved, there is nothing like an 
indemnity. Mr. Guthrie was very ill and did not expect 
to live, he had in his possession the money in dispute, end 
a large note due the estate of his intestate. His language 
haves no room for doubt as to his meaning : "1 haw no 
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safe place to keep theno " is his declaration ; if they are iost, 
you, as my surety, will have to make them good. L L  I wish 
you to take charge of them," as the proper person to ham 
possession of them, and it was to secure Ramsay againet 
such loss that they were delivered to him ; he was a mere 
depository. 

The second objection is, that the special contract varies 
from bhat proved by the witness Harman. We do not think 
so ; substantially they agree, the contract was in parol, and 
it is not necessary that the declaration should set i t  out in 
hcec verba; if set forth in substance, it is sufficient. The 
Doney was delivered to Bamsay to be paid over to the rep- 
resentative of Price, to vhom, after the death of Guthrie, 
it would belong. But, again, gentlemen of the bar fre- 
quently try their oases below, without filing  declaration^, 
and we are often called on to do the same, and in such 
cases, we consider the declaration as framed to meet the 
evidence. But there is a further answer to the objection. 
It is insisted that the direction as to the time, when Ram- 
say was to pay over the money, was a part of the contract. 
Be it so, then the time has arrived. The plaintiff as admin- 
inistrator of Price cannot settle until he has collected the 
assets of the intestate, and this money eonstituted a part of 
them. If the plaintiff had brought this action upon the 
administration bond against the defendant, could he, under 
the circumstances in this case, haye resisted a judgment 
against him ? Could he have been heard to say, it is true, 
this money belongs to the estate of Price, but I received it 
from Guthrie, under a promise to pay it to you when the 
estate is settled ? Certainly not. 

The third objection is, that an administrator, being the 
legal owner of the personal property of his intestate, may 
pass the title to another person, however fraudulently, and 
the assignee cannot be held liable a t  law. I t  IS a su5cient 
answer, that the case presenta no such question. Guthrie 
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emternplated no such fraud, he did not pretend to pass the 
legal title to Ramsay, nor did Ramsay intend to receive 
such a title ; he received it simply as a bailee. 

If A is indebted to B in a hundred dollars, and hands it 
over in C to pay the debt, an action at  law accrues to B, 
who can recover the money from C ; this needs no authority. 

His Honor was reclncsted to charge the jury, that whether 
t h e  money was the property of Price's estate, or not, if it 
was placed in the hands of Ramsay as a guarantee, the 
plaintiff could not recover. This was refnsed. I f  the Court 
had so instructed the Jury, it would h a w  been an error ilr 
ISW, for there was no evidence of any guarantee. 

No error appears in the charge of the Court. 

BONER & CRIST 68. ILElLCIIA.UT'S STEBVBOdT COMP.l>ll. 

T h e  Pule of law, that colnmon carllers are bound as e1l:arcls fiu the b i t  I 

DELIVERY of goods, does 11ot extend to the r rm of' clehxery. 
(The case of ~IARRXLL V. OWE\', 1 Dcv. and Gat. 2 7 3 ,  conl!ne~itud on.) 

THIS was an action of ABBUXPBIT agninst the defendant- 
as common carriers upon the Cape Feitr River, for failing 
to  deliver goods : tried at  Spring Term, 1553, of Forsytbc. 
duperior Court, his Honor Judge SETTLE presiding. 

I t  was proven, on behalf of the plaintiffs, that the good.: 
in question were taken on board the clefcndants' boat at 
Wilmington, on the 26th of September, and on tlie 2d 
of October, 1850, and that the cargo put on board on the 
26th of September did not arrive at  Fayette~ille until the 
14th of October, and that the cargo received hy tlie clefen- 
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&fits on the 2d of October did not arrive a t  that place un- 
til the 11th or 12th of November, 1850. The following 
advertisement was proved to hzve been published by thc 
defendants, in the Fayetteville Observer, and to have beelr 
continued in that paper during the year 1850 : 

L'Mcrchant's Steamboat Company, Fyetteville and w i l L  
mington, 

'- Steamer Rowan. 
" " Wm. E. Meares, 
L' Lighter, Odd Fellon-. 

'* Mike Cronly. 
6, b i  Ben Berry. 
6 .  $ 6  Ready Money. 

6 (  This line of Boats is still in successful operation on the 
Cape Fear Rivcr, and continues to offer as inany facilities 
ko the shipping public as m y  other line. Persons patron- 
king this line may rest assured that their goods wiIl be 
brought up with despatch, and at the very lowest rates of 
freight. 

': From the number and construction of their boats, this 
company are perhaps prepared to bring more goods to the 
wlmf than any other company. Packages should be mark- 
ed, (' Care of Merchant's Company, Wilmington," and to 
such agents in Fayetteville as shippers may prefer. All 
packages not specially marked to an agent in Fayetteville. 
will be p rom~t ly  forwarded by the agent of this company. 
a.t the usual rates." 

Signed by the President of the Company, and their agent* 
s t  Fayetteville and Wilmington, and dated Peb. 19, 1850. 
To which advertisement is added the folloxing further 
notice : 

" N. 13. The agent at  Fayetteville guarantees to shipper3 
by thc Merchant's line, that but half rates shall be paid OKL 

drayage to warehouses on the wharf." 
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The defendants offered evidence tending to show, that, 
in the fall of 1850, there m s  an unusual drought, and that 
rhe water in the Cape Fear River was never known to lie 
lower, exccpt on one occasion, 1845. 

One witness testified that he, as agent for the defen~la~nt~, 
did business at  the nharf at Fayetteville, and that the w;a- 
ter was in a lorn state from the time the plaintiffs' g c o d ~  
.;rere talien 011 board at  Wilinington, to their delivery at 

Fayetteville ; that goods vere a r r i ~ i n g  at Payetteville du-  
ring the whole month of October, carried by the defendants' 
line, and by the proprietors of tao other steamboat lines, in 
&mall quantities ; and that the defendants, dnring the month 
,>f October of that year, also brought goodz to the ~ ~ h a r f  at 
Fayetteville. This witness and another testified, that, in the 
latter part of October, they Fent d o r a  the river, (there hc.- 
ing a small rise in the same,) and found the Steamer Row- 
an, on vhich mere the plaintiffs9 goods, at  White Rall, thc 
head of tide-water. Here the steamer m s  lightened, and :r 

portion of the cargo, inclucling some of the plaintiffs' goode, 
put on board the Odd Fellow, whellce tlley w r e  bronght r c l  
Elizabeth, and stopped by a shoal in the river, and tied ap 
to the shore. When they got doxn to Elizabeth, they four~d 
the boat in the care of the fireman, the captain haring gcsi-ic. 
on a trip to Wilmington, which occupied about onc day ;- 
that the Roaan did not have more than her usual load ; 
that there mere several more shoals in the Cepe Fear IY- 
tween Elizabeth and Fayetteviile, amoag vhich were thc 
Spring Hill Shoals, three miles below Fayetteville, on which 
the depth of wnter, during tile lntter part of October, x a G  
-owe six or eight inches ; that the clefcildants kept their 
boat, the Ready IIoney, constantly rnniiing from the steam- 
r r  and Odd Fellov to the to~vn of Fajetteville, tdting ulb 
,qoods ; that the Ready Money rras a boat of three or fow 
tom burthen, and clrex eight inches of n-atcr ; that, in the 
lntter part of October, the defendants hired an additionxi 
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~iun-~ber of hands, above the ordinary crew, and put them on 
board the lighters, at  an additional expense, and that the: 
got their lighters over the shoals by fastening ropes to them 
and drawing then1 up with a windlass, mhile some of the 
hands waded in the river, and prized them forward with 
poles. This vitness f~r t l i e r  testified, that, mhea the swell 
commenced in the river, a3 above meutioned, the agent of' 
defendants immediately despatched a messenger by land. 
and another by the river, t s  apprise the captain of the 
qteamcr of the wel l  ; and that the messenger on the river 
met the Mike Cronly and the Ben Berry polling up the ri- 
w r  with goods on board ; that the agent of the Merchant'? 
I'oinpanp went down to Elizabeth, at the same time, and an 
eRort a a s  made, from 1 0  o'cloclr in the forenoon till 9 at  
!sight, to get the Odd Fellow over the shoal, which n-as un- 
,-~accessful; that tlie iF4crchant's Company brought up ab 
rnany goode during the drj- mason as a n j  other coinpan?, 
~ m c p t  the Cape Fear Oompany, v h o  had put a smallsteam- 
ey on thc ri1-er called the Chathslm, ~ h i u h  drew less water 
tlam any boat that hacl erer been on the Cape Fear River- 
'I'his was used as n tow-boat, and regularly plied between 
Fapcttcdle aud thc Goreimor Graham, vhieh was likewise 
tied up at Elizabeth ; by this means, this coinpany had suc- 
ceeded in getting up more goods than the defendants. That 
the plaintiffs' goods were purchased in Philadelphia, and 
consigned to the Merchant's Company before the Chatham 
vas put upon the river. This witness Bestiged, that man:- 
of the merchants of Faptteville sent rragons to White Hall 
that fall. rind had t h e i ~  goods hauled from the steamer. 

'l'hc x-itnesses also stated, on cross examination, that, hacl 
~llese goods been placed on one of the company's lighters. 
tlley might haye been brought up, as these could make t r i p  
with three or four tons. 

ITitnesser: on behalf of the plaintiffs also swore, that, du- 
r i n ~  the ~vhnle month of October. goods were brought every 
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week by other steamboat companies. One witness testified 
that he had received goods, during the period in question. 
from Philadelphia and New York, by the Henrietta Steam- 
boat Company, in ten or Bftecn days from the time he left 
Fayetteville ; that he had consigned a portion of his goods 
to the defendants, which he did not receive until the 12th 
cf November. 

His Honor instmcted the jury, that nothing but the act 
of God, or the public enemies of the country, would excuse 
the defendants in their delay. H e  illustratcd, that the 
freezing up of the rivers, so that boats could not run, was 
an act of God, and would excuse: so would a drought, ren- 
dering it impossible to navigatc the river ; but a low state of 
water, rendering the navigation difficult and expensive, 
would not, of itself, be a legal excuse. That, if the jury 
believed that steamboats could come to White Hall, and the 
defendants could, by means of their lighters, and other light- 
ers that might have been procured, have brought the plain- 
t&' $goods to Fa~etteville within a rcasonable time, and 
failed to do so, they were responsible. 

The Court further instructed the jury, that, if they be- 
lieved, from the evidence, that thc defendants were preven- 
ted from carrying the plaintiff's goods from Wilmington to 
Fayetteville, in a reasonable time, by reason of taking on 
board of their steamers more goods of others t t an  they had 
the means of conveying, they would be liable. 

TTerdict for the plaintiffs. &Motion for a venire de m v o  

refused. Judgment for plaintiffs, and appeal to the Su- 
preme Court by the defendants. 

Miller, for plaintiffs. 
Tliinston, for defendants. 

PEARSCN, J. His Honor instructed the Jury, that noth- 
ing hut the act of God, or the public enemies of the conn- 
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try; would excuse the delay of the defendants. To this the 
defendants excepted. There is error. 

Lord HOLT deserved well of his country mhen he relieved 
the doctrine of bailment from the burthen of learning under 
which i t  was suffering, and reduced it to three plain propo- 
sitions : 

1st. A bailment for the benefit of the bailor alone, where 
the bailee is only liable for gross neglect; e. g. where one 
requests another to carry a package for him as a favor. 

2d. A bailment for the benefit of the bailee alone, where 
the bailee is liable for slight neglect ; e. g. where one bor- 

.raws an article. 
3d. A bailment for the benefit of both parties, in which 

case the bailee is liable for ordinary neglect; e .  g. where 
one undertakes to convey goods for hire- 

Our ease falls within the third divison. The bailment was 
for the benefit of both partics : one was to have his goods 
carried ; the other was to hajve his pay for freight ; andun- 
less there be something to take it out of the rules, the de-- 
fendant is liable for ordinary neglect.. 

It is said that the defendants are common carriers, and 
in regard to them, the law makes an exception, and holds them 
liable as insurers, except against the act of God, and the 
King's enemies. This is so : and the question is, does their 
liability as insuers extend to the t ime  of delivery? or is it 
confined to the safe delivery of the goods ? The case bc- 
fore the Court, when Lord IIOLT delivered his famous opin- 
ion, concerned the safe delivery of goods, and nothing was 
said in regard to the time of delivery: so that our question 
was left open. The reason for making an exception in re- 
gard to the safe delivery of goods, in the case of a common 
carrier, is, that i t  mas a matter of public policy, in order to 
guard against fraud and conspiracy, by which, through " co- 
vin and collusion," the carrier might " contrive to be robbed 
and divide the spoils." I t  is evident that the reasbn for 
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holding the cominon carrier liable for the safe d e l i v e ~ y  of 
goods, has no ~ d e v a n c y  or bearing upon the qcestion of 
his liability as to the t ime of delivery: so tliere is no rule 
of policy making an cxception in regard to the tiine of dc- 
livery, That falls uxder the gcneral rule by vliich, when 
130th parties are benefitted, the bailee is liable for ordinary 
neglect. PARSONS v. HARDY, 14  Wend, 216. So i t  is hel(1, 
that the rule of public policy by which a common carrier is 
made liable as an insurer, foY the safe delivery of goode. 
does not extend to the case of conveying persons 1sy land or 
water: for, in regard to them, there is no reason to fear 
" c o ~ h  or collusion." So the reason of the rule fails, s s  it 
does in regard to the tiine of delivery. 

I n  the argument, our attention vas called to the case of 
KARRELL v. OWESS, 1 DCV. and Bat. 273.  We fully con- 
cur with the decision in that case ; but the learned Judge. 
who delivered the opinion of the Court, went out of his ~ a p .  
and, for the sake of illostration, assumed that the rule that 
common carriers are insurcrs cstrndctl to tlic time of the 
delivery. The case bcforc the Court \\as one of gross ne- 
qlect : the defendant excuses himsclf by saying, he did not 
know the place a t  which lie TYaS to deliver the articles ; j e t  
the written agreement, signed by him, named " Moun't 
Pleasant Fishcry" as the place of delivery. Of course, 11 

was for him to find out where blount Pleasant Fishery map 
located, inasrnuch as he had unclertaken to ilclirer the goods 
a t  that  place. 

Our opinion is, t h t ,  if there i~ a spccial contract, i t  must 
be complied with : as, if one undertakes, for certain pay. t o  
pass goods from place to place in 24 hours. But if there 
be no special contract, then the matter rests upon the gen- 
eral rule of law, whwe the hi lment  is for thc benefit of botit 
parties, and the baileeis liable for ordinary neglect. HOW thia 
was according to the evidence, rre are not at liberty to Fay. 

Venire dc ttovo. Judgment reversed. 
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Cohoon e.  Morris and others. 

P 11. A i i D  R. IT. COIIOON us. MORDECBJ MORRIS, J.C. B. EHRIKG, 
HAUS, W. W. GRIFFIK, AKD J. J. ClXANDY. 

U2icrc a. bond is rctnrned to Coiirt, for tllc appearance of a person, under 
the act for tlic rc1ic.f of insolvent debtors, with A,  B, and C. as his snre- 
ti(-?, and such person and his suretics are clischnrgcd fio111 "all liability 
on liis bond," and a rmord ~nntlc of sl~cli discharge, and the defendant 
in tlic execntion gives a ncw bond for his appearance further a t  Court. 
with A and D a:: his s~lret iw,  and the case was then coiltinncd for three 
Icrms, whcn a jntlgmcnt was cntcrcd agninst A, B, and C : I I E L ~ ,  that 
w c h  judg~uent  \ras irrrgular and inrnlid. 

\\'liere :m appenl mas taken to tho Snpcrior Conrt f'iom the jndgment : 
a m u ,  that no j ~ ~ d g n l c ~ l !  03nld 1 ) ~ '  rendercdcn tlic bondgiven b y A  and  L). 

I Imn,  also, that no judgn~cnt  cordtl bc given on t,itlier bond against A 
.uii~gly. ill tlie Superior Collrt, tllougll lie \\.as on both bonds. 

AIIIWAL from the S u ~ e r i w  Court of Pasquotank, at 
Spring Term, 1853, his I~onol-  Judge S A ~ X D E R S ,  presiding 

The plihtiff sued out ,z cnpiaa c l d  scrtisfnciewhz against 
t.he defendant Morris, returnable to December Term. 
1850, of Pasquotank County Court ; wllich was returned 
a i th  a bond for the  clefentlnnt's ap~earance  a t  that 
tcrm, and tile def'endnnt appearccl nccordingly, and m s  sur. 
rendered by liis sureties. H c  was ordered into custody, bat 
appealed to the Supcrior Court, and gavc bond for his ap- 
pearance s t  thc ncst term of tlic Superior Court : at  that 
term the appeal xns dismissed, as having bcen improvident- 
ly granted. A ' w i t  of p~occdendo  w-as n7v:irdcd to the 
County Conrt. The proccdczdo came down to the County 
Court, a t  June Term, 2851, r h e n  the following entry was 
made in the case, " dismissed by the plaintiff, and judgment 
against the plaintiff for costs." 

Between the term of the Superior Court, a t  m-hich the 
p ~ o c e d e t ~ d o  was ordered, and a t  June Term, 1851, of the 
County Court, the plaintiff sued out another ca. sa. against 
the defendant Morris, upon the same judgment, under which 
he ass again arrested, and gave 'bond for his appearance at 
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J m e  Term, 1851, with Ehringhaus, l17illistms a ~ d G r a n d y  a8 
Iris sureties : at that time the following entry appears in tht. 
minutes of the Court .: " Defendant and his sureties die- 
charged by the plaintiff from all liability on his bond, for 
his appearance at  this term of this Court. Defendant enters 
into bond vith J. C. B. Ehringhans and TV. K. Griffin, ah 
his suretics for his appearance at tlie next term of the Court. 
(hse  continued." The case was continned tllence from term 
to term until March Term, 1852, when tlle follo~ving entr! 
1 ~ 3 s  madc on the record : " The defendant being called, and 
$ailing to appear, and J. C. B. Ehringhaus, W. W. Williams. 
a i d  J. J. Grandy f d i n g  to produce the body of Mordecai 
!Vorris, the defendant, on motion. judgment against said 
Morris and his sureties. on his appearance bond, $430 13 
cents, to be disch:c@ on the p n p c n t  of $198 49-100. 
and $16 37, fornm- costs, from which judgment Morris and 
his sureties, Ehringl~aus, Williams and Grandy, apyealec? to 
the Superior Court. At Spring Term, 1853, Morris appeared. 
and the plaintiff nlorcd f w  judgmwt against the appellant.. 
vhicli motio,~ was refused bg the Court. 

The plaintiff thcn moreJ to he allonet'l to call the defen- 
dant, and take judgment against him an4 his sureties Ell- 
Gnghaus and Griffin, on tllc bond giwn by them. whic11 
lriotion x-as aIso r&lset!l hy the Court. 

The plaintif then moved for judgment against hiorris 
and Ehriaghans, upon tlie bond given by Morris, Ehringl~sw 
and Grin-in, upon the grounc' that Ehringhaus a a s  upon boil1 
the bonds given b j  Mowisfor his appearance in the County 
Court, whr'ch motion his Honor also refused. 

Judgment against plaintiff for costs. Appeal. 

S?~tith nnd Jo~clan, for plaintiff. 
Poole, for defendants. 

BATTLE, J. I t  seems to us, that the plaintiff was not e- 
titled to a judgment against the  defendant^, or any one or 
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from it. If the two first motions were properly refused, 
unquestionably the Isat nas, for no judgment could be giveu 
against Xhringhaus, except upon one or the other bond, and 
we have just declared, that no  judgment could be rendered 
against the obligors to either of them. 

The several nlotions of the plaintiff being refused, the 
judgment against him for co& was right, and must be 
affirmed. 

Judgment affirmed. 

\IBI:G:~RE'I' HESEEKS0;i LSD OTHERS cs. UUCZLSER IIEXDEH- 
SOPI' AND URBAN I I E K D ~ ~ ~ ~ S ,  EXECVI'ORB, AXD OTHERS. 

The wordnmns,when applicd tc, thc Succcsaor to pcrsonal properq tile 
contructiou of a will, plcra!iy 1s llcld to nlcan t h s c  w l ~ o  t&e un&r 
the Statute of Distributions, ancl as such, tho widoir. is generally inclu- 
ded; yet, where the contest plainly shows that children only arc meant., 

she will be excludcd from tlli: ~uoc,~;;sion. 
Cunnr~r  v. COP.BITT, tiecidd at this Tcrin, coml~~cntcd on and distinguiskr 

od from thia case. 

EETITIOX heard hcforc his Eonor Judge M~am, at Spring 
Term, 1853, of OnJow Suporior Court, for the recovery of' 
legacies under the will of William Henderson. The onlj  
question in the case arose on the construction of the will, of 
which the following is a copy of the material parts: 

After the introductory part, ancl a request that tomb- 
stones may be purchased for his grave, the testator pro- 
ceeds : 

" To Buckner Henderson, I have this day made a deed 
to all the lands I intend to give him, witness by the abwe 
named witnesa. 
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.'To Urban Henderson, I have this day transferred a 
deed from Buckner Henderson to me, for a tract of land on 
the Southwest side of New River, it being all the lands I 
intend to leave or give him. 

" To my wife Margaret Henderson, I lone, during her 
natural life, the lands on vhich my dwelling stands, with 
the lands I purchased of Thomas Jarman, including a11 my 
lands, with thc exception of the two tracts or parts that I 
this day have give:l to Buckner and Urban Henderson, 
separately, and after her death, I give it to my youngest 
son, William Henderson, to have and to hold, free from the 
claims of any person whosoever. 

-' Also, to my wife Margaret Henderson, I loan, during 
her natural life, negro woman Nolly, a i d  after her death to 
be sold, ancl eyui~lly divided betwccn allmy heirs, excepting 
Christeney Henderson. X y  man Peter I want to be hired 
to such person or. perst~ns as kc wishes to live with, until 
my son William IIenderson becomes eighteen years of age, 
and the hire of said Peter, to go to the u'se of my two 
youngest children, viz : Willi;~m and Nancy, and the time 
my son William arrives at  the age of eighteen years old, 1 
then give my man Pcter to Kaiicy Henderson, my youngest 
(laughter, to llttve and to hold, free from all right or title o f  
any person 15, hosoever. 

.' To Christeny IIendcrbon, I give one dollar, and the rest 
of my property, bucll as thc f ~ m i i y  utenscls, household and 
kitchen furniture, to be sold, and equally divided among all 
my heirs, aftcr paying for a i d  tomb-stoiled, with the excep- 
tion ~f Cli&teny Herdelson, to whom I haw giver1 Grie 
dollar, in f d l  of all I intend to give her. 

* -  W itnei3, &c." 
The \\idow ancl some of the children brc the plaintifls, and 

the executors and the remaining cliildren are defendants. 
The defendants ansmered, and replication entered. The 
defendants insisted, among other things, that the plaintin' 
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Margaret was not entitled to come in with the children, un- 
der the word heirs. The prayer is for an account and pay- 
ment of the legacies. 

The case was heard on the petition, answers and exhibit, 
and upon consideration thereof, his Honor made a decree, 
dismissing the petition ; whereupon, the plaintiff prayed and 
obtained an appeal to the Supreme Court- 

J. TV. Bryan, for plaintiffs. 
No counsel for defendants. 

NASH, C. J. The petition is filed for the purpose of re- 
overing a legacy under Wm. Hcnderson's will. The peti- 
tioner, Margaret Henderson, the widow of the testator, 
claims a child's part of the property disposed of by the re- 
siduary clause. The clause of the mill, set forth in the pe- 
tition, is as follo~vs : '. And the rest of my property, sudh a~ 
the stock, farming ntensels, household and kitchen furnitcre, 
to be sold and equally clividccl among all my I ~ i r s ,  after 
paying for thc  said tomb-stones, with t!le exception of Chris- 
teny Henderson, to mhon~ I have given one dollar, in full of 
d l  I intend to gfve her." 

The petitioner Margaret insists that the word Acirs, as 
used by the testator, nieans distributees, and that the division 
is to be made undet the Statute of Distributions, and s i x  
is entitled to one seventh part, as her share. The construc- 
tion put upon thc ~ o r d  " heirs," in the connection in vhich 
it stands, mith the subject ninttcr of the bcqueut, is eorrcct. 

When i t  is used to denote successioi~, it nlay be under- 
stood, as in the cast of Q legacy to one and his heirs, to  
rnean such person or persona, as N-oulcl legally succeed to 
the property, according to its nature and clnnlity. Willii~ms 
Em. 727. CORBITT v. CORBITT, decided at  this term of 
the Court. But thc main cluestion, and perhaps the only 
one, is, did the testator mean to confine the succession to his 
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children, or (lid he intend i t  sliould be under the statute? 
We are of opinion tlrat, taking the other clauses of the wili 
inio consicleration, his intentim w s  to confine i t  to his chil- 
dren;  and that the ciause in question does not embrace the 
widow. I n  the coi:struction of a testamentary paper, tltv 
Court is bound to lsok to the whole will, as it is one act- 
the  ultimate di:posiiion of the malier. I n  the second d ih -  
posing clause of the nill, is tlie folloving bequest : " Also tct 
my wife, Margaret IIenderscn, I loan, during her natnra; 
lifc, negro woman Milly, and after her deatli to be sold and 
equally diviclccl between all my heirs, except Christeny Hen- 
derson." 

Herc  tlie succession, after tlie deatli of tlie  ido ox, is cle- 
signatcd, as it is in the clause nncler ~ h i c h  she is nox claim. 
ing  : the word heirs is used in both sections, and must re- 
ceive the same construction ill botli, unless tllerc is something 
apparent i11 the will to vary it. I n  the dispobition, in tht 
second clause, the  testator eould not intend to include hi* 
wife, for the succcssion could riot take place until after her 
death. 13-j I ~ t i ~ s ,  tlien, in this clause, lic mcznt his chil- 
dren slmll take, except Cliristei~y. The residuary claim bc- 
gins a i d  closes with the s m i ~  idea or intent. It begins: 
'& To Cl i r i s ten~ Henderson, I gi.r c one dollar, and tlie rest of' 
my propert?, kc.. and it closes nit11 the csception of C h i +  
teny. 

Who then nerc iu the nli1;tl of tlie testator? Clearly. 
think his children, nho take as his nest of' kin, of ~yliom 
thc widow is not one, tlnd not under the Statute of Distri- 
butions, .which ~0~1111 include her. H e  lint1 given liis wift, 
d l  he intended licr to take. If tlie word At~ws lixd stood 
by itself, tlie niclow ~youlci hnvc been included, but it is con- 
trolled by tllc n1:mifest intention of the testator to confinc 
the succession to his children as such, and not as destitute, 
The case of CORBITT v. CORBITT, decided at this Term. 
differs fxom this. The questiou there arises under the 
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~ i l l  of Joseph Russell, the clause of the mi11 is as fol- 
l o w :  "The balance of my property to be kept together 
to the best advantage, for the purpose of raising and 
schooling my children, until my son Willian~ comes of 
age, and then to be equally divided between my Znzuful 
he6.s." The Court decided that the midow mas entitled to 
her equal share with the children. The Court say the word 
heirs is not appropriate to the disposition of personal prop- 
erty; and where used ir_ reference to it, means those who 
take by lam: that is, under the statute of distributions. 
" This is the rule mhen there are no other words to give it a, 
different meaning ; here," say the Court, "the ether words fix 
that to be the meaning, for it is put in opposition to chil- 
dren." The testator, in the first part of the clause, speaks 
of his cl~ildren; and when disposing of his property, desig- 
nates the succession by the mord 'heirs.' I n  this case, there 
is no such opposition ; the mord ' heirs ' being alone used ;- 
and, from the whole context of the will, we are satisfied 
that, by the n-ord heirs, the testator meant his child re^ as 
such, and t b  confine the succession to them, as his next of 
kin, and not as distributees under the statute. 

There is no error in the opinion of the Court, and the 
saEe is affirmed at the cost of the plaintiff. 

Judgment affirmed. 

'WILLIALM N. I-IARRISS ASD OTHERS vs. ALLISON LEE. 

In an action of trePpnsa a,-ainst s i s  defendants, where three of them werc 
acquitted by the verdict of the jury, on amotion at a Term subsequent 
to that of the trial, to have the costs of defendmt's n-itnescs taxed 
against plaintiff, it was held, that the prcportion of the acquitted de- 
fendants' in the costs af tlieae witnesses, tc lvit ,  one-half? should. be taxed 
against the plaintitf. 
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The objection that such witnesses did not attend, comes too late as an an- 
swer to this motion. 

Nor does it make a difference that the pleas of the defendants' were ~ o i n t  
in form. 

VENABLE V. MARTII, Car. Law Rep. 515 ; WEAVER V. CRYER, 1 Dev. 337; 
STATE V. SIMITH, 2 Ired. 402 ; SATTERWHITE V, CARSON. 3 Ired 549, cited. 

THIS was a motion to tax a bill of costs in a suit, which 
had been tried a t  a former term of the Court below, and 
was heard a t  Fali Term, 1853, of Nash Superior Court. 
His Honor Judge MANLY presiding. 

The former action out of which this motion arose, was 
tresspass in favor of Allison Lee against N. Harriss, 0. 
Mitchell, J. Stallings, William H. Harriss, J. R. Harriss, 
and T. Battle, in which the verdict guilty as to three, and 
damages assessed to $ 

A t  the foot of the verdict was this entry, "judgment ac- 
cordingly." I t  also appeared that the pleadings in behalf 
of the defendants were joint, and that certain witnesses 
mere summoned in behalf of the defendants, by a joint sub- 
pcena, but no evidence mas offered to show that they were 
sworn or tendered, or were in attendance. After the ver- 
dict a t  the present term, it appeared that the defendants 
acquitted gave notice through their counsel, that a motion 
would be made next day for a taxation of the costs in their 
favor, which motion hoaever mas not made. 

A t  this term, tt motion was made to have the witnesses, 
smmoned for them, taxed by the clerk, and that an execu- 
tion issue in their behalf against the plaintiff for the same, 
This the C0~u.t refused to do, and the applicants appealed. 

Noow, for the plaintiffs. 
Jfiller, for the defendant. 

BATTLE, J. The plaintiffs in this motion base their appli- 
cation to the Court upon the 84th section of the 31st chap- 
ter of Revised Statutes, ahich enacts as folloms : " When 
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.several persons are made defendants to any action of tres- 
pass, assault and battery, fa190 imprisonment, or ejectment, 
and any one or more of them shdl upon the trial the red  
be acquitted by verdict, every person or persons so acquit- 
ted shall have and recover his costs of suit in like manner, 
a s  if a verdict had been given against the plaintiff or plain- 
tiffs, and acquitted all the defendants; unless the Judge, 
before whom such cause shall be tried, shall, immediately 
after the trial thereof, in open Court, certify upon the rc- 
cord, under his hand, that there was a reasonable cause for 
making such person or persons, defendant or defendants to 
such action or plaint." By the express terms of this enact- 
ment, the applicants were entitled to have the attendanoc 
ruf their witnesses taxed aa costs against the plaintiff in the 
action, upon the failure of the Judge to certify, that they 
were properly made defendants, if the costs of the atten- 
dance of such witnesses, or any part of ih, were p:~id for by 
them, or were a proper charge against them. Why was it 
n o t ?  The witnesses wcre summoned by all the defendants 
by a joint subpana, and if they attended, they had a right 
to demand pay for such attendance, and (as this motion 
comes up) we are to take it that they were paid by all, each 
paying his proportional part. No objection is made to the 
three acquitted defendants moving in this matter, and we 
think they are entitled to have half the costs of the wit- 
nesses in question taxed against the plaintiff in the action. 
The objection that thc plcas were joint, is untenable, for the 
general issue in such  action^, though put in jointly for all 
the defendants, is in its nature several. JV~avcn v. CRYER., 
1 Dev. Rep. 337 ; STATE V. SXITII, 2 Ircd. Rep. 402. It 
Is equally untenable for the plaintiff in the action to object 
that the convicted defendants were bound to pay all the 
witnesses. With that he had, directly, nothing to do. I t  
.was a matter between the defendant3 themselves, who mere 
bound jointly and severally to pay for the attendance of 
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those whose services they needed. I I e  became indeed inci- 
dentally interested in the question, by its appearing from 
thc  verdict that he had unnecessarily and impropcrly made 
some of the defendants parties to his suit. R e  thus be- 
came bound to repay them what thcy had expended in their 
defence. That liability the law fi:rcd upon him, and i t  ivas 
unnccessarg for the acquitted defendants to press the mo- 
tion, of v-hich they gave notice a t  the trial term. 

The remaining objection, that  it did not appear that  the 
witnesses were sworn, or tendered, oreven were in attendance, 
comes too late. The plaintiff on the action ought to have 
been active in the matter himself, by moving, a t  the trial 
term, to have the tickets of such witnesses rejected in the  
taxation of the costs against him. VEXABLE v. MARTIN, 1 
Car. Law Rep. 515. 

The order from which the appeal was taken must be re- 
versed, as being erroneous in part, which must be certified 
to thc Superior Court of Nash County, to the end that that  
Court may direct half the costs of the witnesses in question 
to be taxed against the plaintiff in the action and execution 
to issue therefor, and the plaintiff must pay the costs of this 
Court. SATTERITIIITE v. CABSOS, 3d Ired. Rep. 549. 

Judgment reversed. 

OL82 U S  TIfE DEMI3E OF AIILLY JOHSSON rrs. WN. WATTS. 

\VIiere both plaintiff and defendant derived title under a person once irr 
11o~~essioa, claiming the fee in the tract of lmld in dispute, neither is at 
I;!xrty to illow that sucll title is not still agood and subsisting one, unless 
one can show that he has acquired another and a better title from some 
otlm person. 
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MTIRPRY V. BARNETT, 1 Car. L. R. 105; IVES V. SAWYER, 4 Dev. and Bat. 
51 ; GILLTAM V. BIRD, S Ired. 2%; LOVE V. GATES, 4 Dev. and Bat. 363, 
and COPELAND V. SIULS, 111 this number clted. 

THIS was an action of EJECTMEST, tried at  Fall Term, 
1853, of Martin Superior Court, before his Honor Judge 
MANLY. I t  was originally brought by William Johnson and 
wife against Peter E. Maddera, the tenant in possession, 
During the pendency of the suit, hIaddera died, and the de- 
fendant Watts filed an affidavit as landlord, and was ad- 
mitted to defend in place of Maddera. The plaintiff pro* 
duced a deed from Joseph Biggs to William Mackey, dated 
in 1814, conveying in fee simple the lot in dispute, and 
proved that Mackey 7rias in the actual possession of the lot 
until his death in 1818 ; that the plaintiff U l l y  Johnson 
was the only child and heir at  lam of Nackey, and was un- 
der  age. After the death of Nackey, the lot was rented 
out by the guardian of JIilly, and occupied under such ren- 
ting until her marriage with Thomas Pollard, in 1825. Af- 
ter this marriage ~ i t h  Pollard, he kept possession until 
Msddera went into possession, and he continued the same 
until the bringing of this suit. At  the time of the inter- 
marriage of plaintiff Milly, with Thomas Pollarcl, she was 
under age : Pollard died in 1848, and shortly thereafter, she 
intermarried with William Johnson, who is since dead. 

The plaintiff then introduced bond, dated 11th of Janu- 
ary, 1828, executed by Thomas Pollard and George Pollartl, 
payable to Peter E. AIadderil, in the sum of four hunclretl 
dollars, reciting that, "Whereas, the above bounden Thoillus 
Pollard hath bargained and sold to tile said Petcr E. &cl- 
dera, lot number 39, in the town of \Tillianiston, for the 
sum of one hundred dollars, and is unable a t  present to 
make a legal title to the premises, in consequence of the 
wife of the said Thomas Pollard now being wider age, ant1 
not eligible to convey real estate : now, should the said 
Thomas Pollard, when his ~ i f e  comes of age, make mtl 
convey a legal title to the above named premises," kc. 
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And she insisted that Maddera, and eonseqvently the de- 
fendant Watts, was estopped to deny her title. 

The defendant produced a deed from dbner Cherry to 
Joseph Biggs, dated in 1810, for the lot in question, which 
did not convey a fee simple, beeause the word .'heipsW was 
not used in the conveying part thereof, and it was proved 
that Joseph Biggs died in 1844. He also produced a deed 
for the lot in dispute from Thomas Pollard to Maddera, da- 
ted in November, 1828, and a deed of trust from Rlsddera 
to John Watts, dated in 1849, conveying the same to  secure 
the payment of debts due him. 

The Court ruled that the defendant was not estopped to 
deny the title of the plaintiff; in submission to whioh opin- 
ion the plaintiff took a aon-suit, and appealed to this Court- 

Biggs, for plaintiff. 
Moore, for defendant. 

BATTLE, J. We cannot distingnish this from the ordi- 
nary case of two parties claiming under the same person, in 
which neither can deny the title of him under whom they 
both claim. MURPHY f. I~AI~NETT,  1 Car. Law Reps .  105, 
PVES v. SAWYER, 4 Dev. and Bat. 51. GILLIAM v. BIRD, 
8 Ired. 280. Maddera, nnder whom the defendant Watts 
claims, certainly derived title from Pollard, the first hus- 
hand of the plaintiffs lessor, who was the heir st law of 
William blackey. Maddertt eould not then deny the title 
of Mackey. The termination of Maddere's title by the 
death of Pollard could make no difference, because it does 
not appear that he ever chinled under any other title than 
that derived from Pollard. When sued in ejectment, there- 
fore, by the plaintiffs lessor, he could not deny her title, a s  
is clearly shown by the above recitcd case of IVES V. SAW- 
rm. Indeed, the only difference between that cabe and the 
prescnt is, that the wife did not join ineEectually in the: 
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conveyance of her husband. The defendant, in a case like 
the present, can defend himself only by showing that he has 
a better title in himself than that of the plaintiff's lessor, 
derived, either from the person from whom they both claim, 
or from some other person who had such better title. LOVE 
v. GATES, 4. Dev. and Bat. 363, and COPELAND v. SAULS, 
decided at the present term. I t  is not a case strictly of es- 
toppel, but one founded in justice and convenience. 

Nor is the present a case of landlord and tenant, as the 
defendant's counsel has contended, where the landlord's title 
has expired, but depends upon the just and convenient prin- 
ciple above stated. As both parties derived title under Wil- 
liam Mackey, who was once in possession claiming the fee, 
neither is at liberty to show that such title is still a good 
and subsisting one. Unless the defendant can show that he 
has in himself the outstanding title of Cherry's heirs, the 
the lessor of the plaintiff must recover. The judgment of 
non-suit must be set aside, and a venire de novo awarded. 

Jugment reversed. 

WILLIAM FORBES v.  TIMOTHY HUNTEE.* 

In an action for a penalty for failing to work upon a public road, the defen- 
dant connot object to the jurisdiction of the County Court, except by plea 
in abatement. 

The power to exempt hands from working on the public road is restricted 
to a Court consisting of seven justices. 

BRANCX v. HOUSTOI, BUS. 8.5 ; STATE V. WALL, 2 Ired. 267 ; STATE V. POW- 
ELL, 2 Ired. 275, cited and approved. 

'This case was decided at  the June Term of '53, but was omitted from tho 
Report of that Term. 



232 IN  THE SUPREME COURT. 

Forbes v. Hunter. 

THIS was an action of DEBT for a penalty, tried before 
SAUNDERS, Judge, at  the Spring Term, 1853, of Pasquo- 
tank Superior Court. The sum demanded in the w i t  
was $150. 

The following facts mere agreed upon, and submitted to 
the Court for its judgment, to wit : The plaintiff was over- 
Beer of a road, duly appointed, and the defendant, who Tvas 
the o-mer of several slaves, resided within his district.- 
These slaves were regularly s~unnloned to work upon the 
road upon a certain day, and the defendant was duly noti- 
6ed thereof. Only three of the slaves attended, and for the 
failure of the remainder, this action was bronght. 

I t  was agreed that all the slaves summoned were liable to 
work upon the road, unless exempted by a certain order of 
the County Court of Pasquotank. The agreement referred 
to, and nas accompanied by, a transcript of an order of the 
County Court of Pasquotanlr, exempting all the slaves of 
the defendant from working on the road in question, ex- 
cept three ; from ~vhich record it appears that only three 
magistrates mere present when the order was made. 

Upon this state of facts, the Court gave judgment in favor 
of the plaintiff for the amount agreed on, from which jndg- 
ment the defendant appealed to this Court. 

Jordan and Pool, for the plaintiff. 
Heath and Brooks, for the defendant. 

BATTLE, J. The case agreed seems to have been intend- 
ed to present but a single question for the opinion of the 
Court: ~vhich is, vhether all the defendant's hands, except 
three, had been properly exempted by the County Court 
from ~vorking on the public road. Bnt the defendant's 
counsel now raises another question, whether the County 
Court, in which this suit commenced, had jurisdiction of i t ;  
insisting that it had not; and that neither the consent of 
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parties, nor a waiver of the objection, could confer such ju- 
risdiction ; and that the Court, the instant it perceived that 
it was exercising a power not granted, ought to have ~ t a y e d  
its action, and given judgment against the plaintiff. For 
this last objection, the case of BRANCH v. HOESTON, Bus. 85, 
is cited and relicd on ; but it will be readily perceived that 
the principle of that case does not apply to the present. 
Supposing that the 10th and 11th sections of the 104th 
chapter of the Revised Statutes made it necessary for the 
plaintiff to commence his action against the defendant for 
ninety dollars, as a penalty for failing to sencl his hands to  
work on the public road, by a warrant before a single ma- 
gistrate, (which lye do not admit,) yet the defendant could 
not object to the jurisdiction of the County Court, except 
by plea in abatement, as is expressly provided in the 40th 
and 41st sections of the 31st chap. of the Revised Statutes. 
I n  truth, we think the County Court .had jurisdiction of the 
cause, the suit being for a penalty of more than sixty dol- 
lars. And the 10th and 11th sections of the 104th chapter 
of the Revised Statutes, above referred to, must be confined 
to warrants before a single magistrate for penalties less 
than that sum. 

The other question is clearly against the defendant. The 
power to exempt hands from working on the public roads is, 
by the express provisions of the 12th section of the above 
mentioned 104th chapter, restricted to a Court consisting of 
seven Justices. The authority being special, three Justices 
only could not exercise it, and as the record shows that only 
three were present, their orders to exempt the defendant's 
hands were void. STATE v. WALL, 2 Ired. 267, 272, and 
STATE V. POWELL, Ibid. 275. 

The judgment must be affirmed. 
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DOE ON T H E  DEMISE OF T H E  COMMISSIONERS OF BEBUFQET 
us. THOMAS UUXCAN. 

It is error in the Court, to, submit a material fact, in a cause to the jury, 
without any ev~dence to support it. 

Whether the doctrineof alluvion applies to any case, when a water boun- 
dary is notcalled for, thaugh the coarse and d~stance called for have 
been coterminous ? QUERE. 

ACTION of EJECTMENT, for a portion of land lying in the 
town of Beaufort, tried before his Honor Judge MANLY, at 
Spring Term, 1853, of Carteret Superior Court. 

By various grants, deeds and acts of Assembly, it was 
made to appear, that a body of land, extending along Core 
Sound and the Thoroughfare, as delineated in the diagram 
below, was and had been for many years in the Commis- 
sioners of the town of Beaufort, as a body corporate, and 
that the lessors of the plaintiff were, at the bringing of this 
action, corporators duly appointed, in and by regular 0uc- 
cession, under the laws regulating the corporation. The 
defendant gave in evidence a deed from one James Davis to 
13enjamin T. Howland, and from Benjamin T. Howland to 
himself, bearing date on 4th day of June, 1832, conveying 
to him "the lot of land in the town of Beaufort, known 
and distinguished in the plan of the said town as number 
111." 

The defendant offered in evidence an ordinance of the 
Commissioners of the town of Beaufort, dated May 1816, 
that Jonathan Price should survey the town of Beaufort, 
and make a plat thereof. Also, he offered in evidenee a 
private act of Assembly, entitled "an act to confirm an ac- 
curate survey of the town of Beaufort, in the county of 
Carteret, and for other purposes," which act recites that, 

whereas, disputes have arisen concerning the true linea of 
the streets and lotsof the town of Beaufort, in conseqttenw 
of which. the inhabitants have employed J o n e t b  Prioe t@ 
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survey and make an accurate plan of the said town : Be i t  
therefore enaoted, and that the lines and plan of the town 
of Beaufort, as surveyed and established by Jonathan Price, 
shall hereafter be considered in all cases as the lines and 
plan of said town of Beaufort." 

The defendant then offered the plan or map of the town 
made by Mr. Price, and which was proven and registered in 
the Register's Office, and filed in that office, whereof the 
slrstch below delineates a sufficient portion to present the 
question upon which the opinion of the Court proceeds. 

I t  appears f r m  that map, that lot number one hundred 

STREET. 

li D 
C O R E  

and eleven ( I l l ) ,  as represented in the map referred to, 
does not reach the thoroughfare, but that there is a small 
gore of land (which is that in controversy), between his 
Western line and the water. The scales and measurement 
of lot No. 111, were 50 feet on Front street, 175 on the line 
of lot 110, and 132 feet, with the line of lot NO. 35. 

The defendant proved by James Davis, that, in the year 
1817, he was the owner of lot 111, and that the water then 
encroached upon his lot, and that he then drove down pil- 
ing along what he conceived to be his Western line, to keep 
it ont,rsnd filled it  in. That he had been informed by old 
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citizens of Beaufort, that the channel between Piver's island 
and the land in controversy, used to be dry at  low tides, and 
that a log was put across the same, for persons to aalk over, 
and that the dogs used to cross the same in going to hunt 
on the island, and that, in his day, a pilot-boat could not 
turn about in the channel; but that, at  this time, the chan- 
nel was between fifty and a hundred yards wide, with a 
sufficient depth of water to admit vessels and steamboats of 
the largest size to navigate. 

Defendant also proved, by one Joel H. Davis, who is the 
son of the foregoing witness, that he lived with his father 
on the lot No. 111 ; that his father built a house on it, and 
that the  ordinary high water would come up to the edge of 
the piazza of the house on this lot; and that, West of the 
house, there was a dry sand shoal for fifty yards; that a 
storm had cut open the channel, and that the same gave 
away and cut avay the shore, and that the water ebbed fifty 
feet West of his father's piling. 

He also proved by one Whitchnrst, that he first knew the 
land in controversy, in 1511, and tlmt there is more land 
there now than a a s  in 1811. The possession of the defen- 
dant, of lot 111, had been continuous in him, and those un- 
der whom he claimed, since 1817. H e  insisted that this 
survey by Price, and its recognition by the act of Assembly, 
with the subsequent deeds, amounted to  evidence of title in 
him, and that it, ~ t h  the testimony of the witnesses, showed 
that the line mas co-ternlining with the water mark, and that 
the strip in qnestion, being by gradual accretion, belonged 
to him. 

It was insisted, on the part of the plaintiff, that the lessors 
of the plaintiff mere not only entitled to recover the premises 
in dispute, but that their title inclnded all the land between 
tbe high water and low water mark ; that the deed of the 
defendant, not calling for the w t e r  or land, he was confined 
to bhe mathematical line, and that this was a, question of 
lam. 



DECEMBER TERM, 1853. 237 

Commissioners of Beanfort v. Duncan. 

The Court m s  of opinion, and instructed the jury, that 
ahere the land in the t o m  of Beaufort a a s  bounded by the 
q-ater of the harbor, the margin made by the ordinary high 
tide n7as the true houndnry ; the space alternately covered 
and left bare by the flux and reflux of the tides, not being 
the subject of entry in Korth Carolina. H e  further Iizstruc- 
ted them, that, in relation to the subject of a water boundary, 
they were to fix the b o u ~ d a ~ y  on the land West of and ad- 
jacent to lot 111, at the time it rras laid off and sold; and 
if the water boundary was identical wit21 the mathematics1 
boundary of the lot callcd for in thc plan of the town, then 
additions made to the land by gradual accretions, through 
the action of the minds and tides, belong to the lot and 
owner of it. Gnder these and other instructions, not ex- 
cepted to, the jury found a verdict for the defendant. 

The lessors of plaintiff moved for a rule, etc., which vas  
granted and discharged, and plaintiff appealed. 

J. W. Bryan, for plaintiff. 
Donne& for defendant. 

BATTLE, J. I t  cannot be doubted, n-e think, that the ile- 
fendant claimed under the lessors of the plaintiff. His lot 
is described in his own title deeds, to be "that lot of land 
situated in the old town of Beaufort, and distinguished in 
the plan s f  said town, by No. 111, (except forty-two feet on 
the North part,)" kc., and it does not appear that the lot 
had ever been claimed, otherwise than under the Commis- 
sioners to whom the two hundred acres of land upon which 
the old town was, had been conveped, for the purpose of 
being laid off into lots, and sold. The defendant then was 
estopped to deny their title, and the only question was, 
~ ~ h e t h e r  the Western limit of his lot was the mathematical 
line from C to A ?  Or was the line of high water mark, 
between the main land and Pirer's island? The defendant 
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contends for the latter line, as his true boundary, alleging, 
that, when the lot was originally laid off and sold, his Wes- 
tern line, though not calling for the thoroughfare, was in 
fact co-terminous with the high water mark of it, and he was, 
therefore, according to a well settled principle of law, en- 
titled to the gradual accretion or alluvion made by the re- 
cession of the water. Were the allegations supported by 
the proof, an interesting question would arise, whether the 
doctrine of alluvion applies to any case where a water boun- 
dary is not called for, though the course and distance, called 
for, may have been co-terminous with it ? We do not feel a t  
liberty to decide the question, because v e  are clearly of 
.opinion that the evidence given on the part of the defen- 
dant, does not raise it. That evidence consists o'f the map 
of the survey of the town of Eeaufort, made by Jonathan 
Price, in the year 1816, and the testimony of James Davis, a 
former owner of the lot, and his son Joel H. Davis. Price's 
map shows that the water of the thoroughfare, between the 
innin land and Pirer's island, was, in the year 1816, nearly 
fifty feet West of the mathematical line frcni C to A. That 
line, then, was at that time, so far as the map proves any- 
thing, the Wcstern boundary of the defendant's lot, No. 111. 
The testimony of the Messrs. Davis is not very explicit, but 
supposing it to be established that, in the year 1817, the 
earliest time to which it seems to refer, the water of the 
thoroughfare encxonchetl upon the land, so as to come up 
to and be co-ternzinons ~yitli the line from C to A, it c e ~ t ~ i n -  
ly could not have the estraorclinary effcct of attaching to 
the lot in question the right of alluvion, ~vhich it had never 
had before. That proposition rras not even'contencled for 
in argument. 

The charge of his Honor applied to the conclition of the 
Western bounclary, as it etisted when the lot mas laid off 
and sold, and r;e are unable to find in the bill of exceptions 
the slightest proof that, a t  any time prior to the year 1817 
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the mathematical line, from C to A, was co-terminous 
with the water mark, high or low, of the thoroughfare. His 
Honor ought, therefore, to have instructed the jury, that 
there was no evidence on which to raise the question of al- 
luvion in favor of the defendants, and that, consequently, he 
mas to be confined to the mathematical line, from C to A, as 
his Western bouddary. For this error of the Court, in sub- 
mitting a material fact in the cause to the jury, without any 
evidence to support it, the judgment must be reveraed, and 
it venire de novo awarded. 

Judgment reversed, and a venire de novo. 

DOE ON T H E  DEMISE OF TI-IE COMMIS8IOSERS O F  BEAUFORT 
us. THOMAS DUNCAN, m. AL. 

. i n  ordinance of a town, not under the seal of the corporation, ant1 not 
es~ress ing  a consideration, and not delivered to the parties claiming 
nnder it, does not amount to a conveyance, nor color of titlo. 

THIS was an action of EJECTMENT, tried before his Honor 
Judge MANLY, at  Spring Term, 1853, of Carteret Superior 
Court. 

The subject matter of this action is the strip of land lying 
between Front street, in the town of Beaufort, and the water 
of the harbor south of that street, and designated by the 
letters a, b, c, d, e. (See the diagram in the preceding oase.) 

The leading facts of the case are set forth in the case of 
DOE ON DEM OF THE COMMISSIOSERS OF BEAUFCRT V. THO& 
DUNCAS, decided a t  this term. The defendants, Duncan 
and Thomas, had had more than seven years possession of 
the sections lying across Front street, opposite the second 
lots, which are tho8e marked in the diagram at 111 and 25. 
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The other defendants are the owners of the lots between 
111 and 25, but they did not have seven years possessim 
of the land in question opposite their lots. 

The defendants insisted upon certain defects in the title 
of the lessors of the plaintiff, which they pointed out in the 
bill of exceptions ; but, as this Court has put the case on the 
groimd of esto2yel, it ia not necessary to state them. 

They further contended that by the ordinance of 1782, 
(which see recited in the Opinion of the Court, following,) 
the sections in question were conveyed to the defendants ; 
at all events, it was a color of title, and the defendants, 
Duncan and Thomas, had acquired title under i t  by their 
adverse possession. This case lyas submitted upon the facts 
as here stated, agreed upon by the counseI upon both sides ; 
and, upon consideration thereof, his Honor gave judgment 
f o ~  the defendants, Duncan and Thomas, and against the 
other defendants ; from rvhich plaintiffs appealed. 

J. W. Bryan,  for plaintiff. 
Donnell, for defendants. 

BATTLE, J. I n  the case of the same lessors of the plam- 
tifi against Thomas Duncan alone, decided at  the presmt 
term, a e  have shovn that the owners of lots in the town of 
Beaufort, who do not set up ti& to them in another manner, 
must claim under the commissioners ; the lessors of the plain- 
tiff, therefore, are estopped to deny their title. Neither 
of the defendants, in this case, pretends that he has acquir- 
ed title otherwise than from the lessors of the plaintiff, and 
theeonly question .will be, whether either of them has ac- 
quired a good title from them. 

The defendants contend that they have acquired mch 
title by force of the ordinance passed by the commissioners 
of Beaufort in 1782, or by the force of that ordinance cou- 
pled vith an adverse possession for seven years, of the small 
parcels or strips of land mentioned in it. 
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The ordinance is in the following words : " Ordered that, 
for the future, whatever small strips of land are to be found 
between the outward lines of Front Street and the water, 
shall be the property of the person owning the front lot on 
the opposite side of the street." 

It is very certain that this ordinance could not operate 
rts a deed to pass the title, proprio vigore, for the mant, 
among other things, of the seal of the grantors, and of a 
consideration from the grantees, even supposing them to be 
properly designated. But the counsel for the defendants 
contends that the ordinance operated at least as color of 
title ; so that seven years adverse possession under it would 
pr fec t  their title. To constitute color of title, these must 
be some written document of title professing to pass the 
land, and one not so obviously defective that i t  could not 
have misled a man of ordinary capacity. DOBSON v. MUR- 
PHY, 1 Dev. and Bat. Rep. 586 ; TATE v. SOUTHARD, 3 
Hawks Rep. 119. 

Viewing the ~rdinance in the light of a conveyance, we 
thiak it  so obviausly defective, that it could not have misled 
a man of ordinary capacity. Besides the want of a seal 
and a consideration above mentioned, i t  is altogether infor- 
mai send does not appear ever to have been delivered to the 
p~etended donees. The last is a decisive and fatal objec- 
tion, without adverting to any others, because delive- 
ry  i61 essential to give effect to any instrument of convey- 
ance inter wioros, and must, in the very nature of things, be 
a$ necessary where the instrument is to operate only as 
~ o l o r  of title, as when it is to convey a complete title. This 
disposes of the defence set up by the defendant Thomas. 
But the counsel for the defendant, Duncan, contends for him, 
that, the evidence, though not color of title, had the effect 
at Lt'leseti af extending the boundaries of his lot, number 111, 
to ithe water, and that then the deed from Howland to him, 
and his possessions for seven years under it, gave him & 
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good title to the parcel of lancl which he claimed. This 
makes it necessary to consider ~vhether the ordinance had 
any effect, and if it did, mhat it was. I t  was certainly in- 
tended to have some eRect, and if there is any ~ ~ h i c h  it can 
have, the law will, to that cstcnt, sustain it. We have de- 
cided, that it cannot opcratc ns i conveyance i ? z t e ~  vivos, 
either perfect or defcctivc. I t  cannot, therefore, convey 
even an incorporeal hcrcclitamcnt, as, for instance, the ease- 
ment of a right of n a y  over the snlall strips of land men- 
tioned in it. The o d y  otlicr effect it could have, would be 
to give a license to the owlcrs of lots on Front street, to 
use those strips of h n d  for such p~rposes  as they might 
think necessary. Supposing, thca, it avas a license, i t  could 
not pass as such under Ilowlnncl's deed to Duncan, so as to 
give him anytliing lilic a, 1 ~ 0 1 ~ r t y  in tllc land, or an ease- 
ment on the land, but it rcmnined as it -\YW before, a mere 
license to usc the land, witliout bciiip liable to be sued as a 
trespasser, until it sliould 1)c rcrolrcd. The deed of How- 
land, uncler nllicli the d c h ? a n t  D ~ m c a i ~  claimed, conveyed 
nothing, therefore, upon wliicli his seven years possession 
could operate to givc hiin title. hs a, license, i t  was re- 
voked by the repeal of tllc or~li11:1n~c in 1147, and the de- 
fendant I\-as notiiicd in vritii:g to bnrrcnder the possessioil 
before the suit was commenced. Tlic defence sct uq by the 
defendant Duncan thus fails also; vl~ich entitles thc lessors 
of the plaintiff to liavc the judgment in fi~vor of the de- 
fendants Thonlas and D ~ ~ n c a n  YCJ-C~SCCI, and a new trial 
granted. I n  discussing and clecictiiig tllc cause, me have 
not found it necessary to coneitiw l~xrticularly the argu- 
ments of the learned counsd in rclatioil to thc nature and 
rights of a scnport t o ~ n ,  nor wlicrhcr sucll towii or an indi, 
vidual citizen of it has a riglit, ~ ~ i t h o u t  a grant, uncler legis- 
lative authoritj, to erect wl?arf; illto t l ~ c  sea, as an incident 
to the o~nersh ip  of the soil adjacent to shore, to wit : the 
sail on which the sea chks and i!ow. I?ctncen high and low 



DECEXBER TERM, 1863. 243 
- 

Hathaway ET. AL. v. Hinton. 

water mark. I t  may be well for those who are interested 
in the question, to satisfy themselves in relation to it before 
incurring the expense of costly works, to which, a t  last, they 
may have no title. They will find the subject fully and 
ably treated of in the recent work of Woolrych, on the Law 
of Waters, (68 vol. of the Law Library.) 

Venire de novo awarded. Judgment reversed. 

MARK D. HATHA'IVAY ET. AL. vs. JOHN M. HINTON. 

An overseer of a public road is civilly liable for SPECIAL damages, for in- 
juries arising from the road's being out of repair. 

ACTION on the case to recover damages for an injury to 
a stage coach and horses, occasioned by the breaking down 
of a bridge, which defendant was bound to repair, tried be- 
fore his Honor Judge ELLIS, at  Fall Term, 1853, of Pas- 
quotank Superior Conrt. 

The defendant was the overseer of a public road, leading 
from Elizabeth City to Norfolk, in Virginia, and was duly 
notified of his appointment. The bridge in question was a 
part of the public road, and had been recognized as such 
for three years, and had been taken in charge by the pre- 
dous overseers of the road, and repaired from time to time, 
by the hands under them. This bridge nas supported by 
three sills: it was old and decayed, a d  the middle sill had 
been broken for a considerable time bcfore the occurrence 
complained of, anJ  a pole put by the side of i t ;  the cover- 
ing was old and much morn. The defendant had had his 
attention called to the  condition of the bridge, by one of his 
neighbors, a few days before, and said he mas going to have 
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it repaired on the next day, but failed to take any measures 
tomards repairing it. This was the state of the Bridge, as 
proved by two witnesses, Ghirkin and Richardson. Kt-hile in 
this condition, the plaintiff's coach and horses m r e  passing 
over it, when one of the side sills, .which was decayed, Broke, 
the bridge sank down, and the horses, becoming affrighted, 
broke from the stage and ran off; one of them vas ii~jured, 
and for a vhile unable to work. There wis a damage to 
the coach and harness, and for these injuries to the hopes, 
coach and harness, the plaintiff claimed damages. The de- 
fendant insisted that he mas entitled to fifteen days time 
after the sill broke to repair the bridge, or at  least to three 
days after the accident occurred, and he s h o ~ e d  that within 
that time he did put the bridge in good and sufficient repair. 
The Court charged the jury that as overseer of the road, 
the defendant was bound to use such reasonable diligence in 
keeping i t  in repair, as a prudent man would use in trans- 
acting his 0n.n business ; that the bridge was a pBrt of his 
road, and he was required to make an examination of its 
condition fiiom time to time, and make all needful repairs ; 
that upon hearing of any sudden injury thereto, he was al- 
loved three days, within mhich to summon his hands, but 
was not reqilired to make the repair himself. 

Verdict for the defendant. Rule for cc venire de .izcivo 

for misdirection in the Coxrt. R?.de discharged, judgment 
and appeal. 

Smith, for plaintiff. 
Heath and P o o l ,  for defendant. 

BATTLE, J. The general liability of an overseer for any 
peculiar and special damages, sustained by an individual 
in consequence of the failure of such overseer to keep his 
road in repair, seems not to have been questioned on the 
tr i l .  The contrary proposition has been suggested In the 
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argument here, but we think without sufficient grounds for 
its support. The State, as the sovereign power, undoubted- 
ly  has the right to command the services of each and every 
one of her citizens, whatever employments she may deem 
necessary for the promotion of her safety, or her welfare, 
for which he may be physically or morally qualified. In  
many of her offices, or places of trust, or profit, the dis- 
tinction conferred, or the emolument received, are found to 
be amply sufficient to secure the risk of responsibility how- 
ever great, and the performance of labors however arduous. 
But there are other offices and places essentially necessary, 
in her economy, and police, in which the duty to be dis- 
charged is more useful to the public than profitable to the 
incumbent, where the State is compelled to resort to coer- 
cive measures, and by fines and penalties to enforce their 
fulfilment,-such, as in procuring the attendance of jnrors 
to asskt in the administration of justice, and such also is 
the case in securing the oversight of her citizens, in making 
and keeping in repair her public roads and bridges. 

By the 8th section, 104th chapter, of the Revised Statutes, 
power is conferred upon the County Courts of the several 
counties of the State to appoint overseers of the highways, 
each of whom shall seive, as such, under a penalty of forty 
dollars, and shall be deemed and held liable for any neglect 
in working on the roads, until he shall have made it appear 
to their satisfaction that he has done the duties of an over- 
seer, as by law directed, with provisoes, tLat he shall not be 
responsible until ten days after he shall have received no- 
tice of his appointment, and that he shall not be compelled 
to serve more than one year in three. By other sections of 
the act, other duties connected with his road are imposed 
upon him under certain penalties for failing to perform 
them, and then, by the 20th section, it is enacted as follows: 

Every overseer of roads, who shall neglect or refuse to do 
his d u t ~ ,  tw by this act directed, or vho $hall not keep the 
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roads and bridges clesr and in repair, for, and during the 
space of fifteen days, unless hindered by extreme bad wea- 
ther, shall forfeit for each and every such offence the sum 
of four dollars, over and above such damages as may be 
sustained." I n  addition to the penalties imposed by this 
act, the 40th section of the 34th chapter of the Revised 
Statutes subjects the overseey to an indictment for failing 
to perform, or violating his duty, and in connection, to such 
fine as the Court in its cliscrction shall think proper to im- 
pose. Now, it is manifest, that  the 20th section of the act 
above referred to nas passed under the supposition by the 
Legislature, that  the orersecr n-as liable to individuals for 
any damage they might sustain, by his failure to keep his 
road in good and suificicnt repair. The State intended to 
enforce obedience to hcr commands, by imposing fines and 
penalties for neglect of duty; leaving it to such individual 
to recover, according to the established principles of law, 
such special damages as he might sustain by such neglect. 
See DUXN v. STO;\E, 2 Car. Law llep. 261. That he ought 
to recover in such a caw, \till allpear obviously just, when 
i t  is recolleutcd that a loia hay been incurred, and the con- 
test is, whether it shall f d  011 the tratcle~., who is an  inno- 
cent person, or the overseer, who ib a guilty one. 

Supposing, t lxn,  thc g c n e r J  iiahlity of an  overseer of 
the public road, to lie esiallishctl, the defendant contends, 
that  he v a s  not guilty of ally ncgligtnce, in this case, for 
~vhich he can 1 ~ c  huld lcspoii,iLle, :~nd while his counsel ad. 
h i t s  that  the Court erred in sul~mitting the question of neg- 
ligcnce to the jury, he iricists that  the plaintiff cannot com- 
plain of the error, bec~use  it was corrected by the proper 
finding of the jury. 'l'lielc c m  be no doubt the Judge 
ought to have cieciilcd thc quc3cici~i himsclf, as has often 
been ruled by t l h  Court. I;ILL~ v. IIOLXGS, 11 Ired. Rep. 
16 ;  IIE~~TIIGOCE; v. I ' I . sLI~(~To~~,  Il~id.  641; AVERA V. 

SEXTOS, 13 I re~ l .  1tcl1. -717, :mJ i t  i i  cquslly well settled, 
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that if the error be corrected by the finding of the jury, 
no advantage can be taken of it by the opposite party. 
SMITH v. SHEPARD, 1 Dev. Rep. 461. Did the jury then 
decide the question of negligence correctly? In  certain 
views, in which the testimony required it should be submit- 
ted to them, we think they did not ; end if there was any 
state of facts which, if fonnd by the jnry, would have made 
out a case of negligence, the plaintiffs would be entitled to a 
venire de novo. AVEXA v.. SEXTON, w3i szqra. If the ac- 
oonnt of the condition of the bridge, given by the witnesses 
Gherkin and Richardson, was trne, the defendant was cub 
pably negligent in not having repaired it sooner. It was 
old, much worn, and the lnidclle one of the only three sills, 
which supported it, was either broken or so much sunk that 
8 pine pole had been put in to supply its place. Surely, i t  
was neglect in the overseer to permit such a bridge to re- 
main so long in such a condition ; thereby imperilling the 
Eyes and property of those who, in the pursuit of business 
or pleasure, were compellcd to cross it. 

But it is said, on behalf of the defendant, that he is not 
Tiable, unless he suffered his bridge to remain out of repair 
for fifteen days ; and that, at  all events, lie was not liable, 
until after three days had. been allowed him upon being in- 
farmed that the middle sill or pole was broken, to summon 
Ma hands to repair it. The act is undoubtedly penal, and 
must be construed strictly, so far as the liability to an in- 
diotment, and the penalty of four dollars, is concerned. 
Whether it  is so mith respect to the liability to individuals, 
far apecial damages, may admit of some doubt. That lia- 
h i t y  ie at  common law, and a e  understand it to be referred 
ha in the statute, as existing at conmoil law. The question 
the& ia, whether it  is restricted by the statute, or whether 
the neglect for fifteen days is confined to a proceeding by 
indictmexlt OF for the penalty. I t  is unnecessary to decide 
the  q v d o n  in this case, because the testimony shows that 
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the neglect, whatever it was, must have existed for more 
than fifteen days before the plaintiff sustained their injury. 

In  the case of sudden obstruction thrown in or across a. 
road, as, for instance, a tree blown in or across it, by a tem- 
pest, me have no reason to doubt the correctness of his 
Honor's opinion, that three days vould be alloved the over- 
seer, within which to summon his hands to assist in clear- 
ing it  away. 
In conclusion, we hold that the plaintiffs are entitled to a 

venire de novo, because there was one or more views of the 
testimony, which the jury might have taken, and which, if 
they did take, it was the duty of the Judge to have told 
them, that there was, in law, such a negIect by the overseer, 
in repairing the bridge, which formed a part of his road, as 
to make him liable for the special damages, sustained by tho 
plaintiffs. 

Judgment reversed. Tievire clt: rcovo, 
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AT DECEIBER TERM, 1853. 

The following shall be Rules of Practice in this Court: 
I. Unless exception to the competency of evidence con- 

tained in a deposition, be made before the hearing of any 
came, the whole shall be deemed competent, so far a,s it 
may be deemed relevant. 
11. I f  any one will except to the competency of such 

evidence, he shall specify the matter and cause of exception, 
and furnish the opposite counsel with the same, who shall, 
in writing, either admit the exceptions, and the excepted 
matter shall be expunged, or shall deny the sufficiency of 
the causes of exception, and thereupon the excepted matter 
shall be referred to some member of the Bar, whose deci- 
sion, unless appealed from, shall be conclusive, and he shall 
expunge the excepted matter, allowed as such. The costs of 
the reference shall be taxed against the party failing, and 
shallnot be costs in the cause. 

III. If there be no opposite counsel present, the excep- 
tions shall be filed with the clerk, and deemed served. 
IT. Upon a petition to rehear any order or decree here- 

after filed, there shall be taxed against the petitioner, should 
he fail in obtaining a reversal or modification of such order, 
full costs, including a Solicitor's fee, and five dollars for the 
fee of the Clerk. 

It is ordered, that the causes be called on the third day 
of the term; beginning with the first Circuit, (Equity and 
Law;) then the second Circuit, and so on; and the Clerk 
will docket the causes according to this arrangement. 



MEMORANDUM. 

HAMILTON C. JONES, Esq., of Rowan, waa appointed 
Reporter at this Term, in the place of PERRIN BUSBEB, 
Esq., deceased. 
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A R G U E D  A N D  D E T E R M I N E D  

I N  TIIE 

S U 1 ' B E X E  C O U R T  O F  N O R T H  C A R O L I N A ,  
A T  R A L E I G H .  

THE STATE V. DICIiEILSON S. PEACE. 

!k13 1 ; ~ s  an indictmc:,t for rnurrlcr, tried before his IIonc,l. 
: udge M.:?~LY, at  thc S p r i n ~  Term, 1854, of Granville Super:- 
r r Court. 

The first que5tion in the caso was on the admissibility of tl. 
rQing dcclnrations of the deccasecl. 

The I'h~sician, Dr. Young, stated that he got to the patier.- 
tetweco the hours of nine and ten o'clock in the forenoon ; thzt 
he had been cut with a, sharp instrument across the stomact, 
{the cut ranging downwards.) H e  thought that some, at least, 
cf  the coats of the stomach had been cut. He was unable t )  
m nd ,  was weak from the loss of blood, and appeared much d a m -  
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ed. H e  died of this wound on the  secord dity afterwards. Ano- 
t h e r  witness, Nargare t  H a r t ,  proved t h t  the  blow was given 
about  nine o'clock ; t h a t  she arrived there shortly afterwards, 
a n d  found the  deceased lying on the floor, cut aerms the  stomach 
a n d  very rveak. S h e  sat  down, and  a t  liis request adjusted the 
pillow under 11:s head. IIe said he must  dip, and frequentlg 
uttere,i short prayers to God, to have mercy on 7~i.s soul  and body. 
S h e  was proceeding to tell how thc tlcccitsccl s i ~ i d  the conflict 
took place, when ob,jection was made, a n d  thc r;itness eross- 
examined to this point. S h c  stated, upon this examination, t h a t  
she did ?lot remc71~ber ~chct i~rr  the  dwlnmtions ubo~ct the rnanncr 
of the tlcath-ldw v w e  bcgbre or u f t w  f ~ e  soid hc mus t  die, but 
it vias all  in onc conversation of short  cluriition, and while she was 
squat ted domn by the tleccascd, af tcr  1l:tving fixed the pillow 
under  his held.  The  Court decitlcd t h a t  tlrc d(w1arations were 
admissible. 

The cleceawl, in the  corl \crwtion above considered, said 
" t h a t  1)iclterson began a quarrcl with him a t  the  breakfast 
table, and finally struck him across the t ab le ;  tha t  upon being 
ordered to go  :may, h r  v e n t  out into thc yard  and there contin- 
ued abusive 1:lngu:~ge ; tha t  lie ( the  deceased) also went into 
t h c  yard ,  and ~ h e ~ r u p o r ~  Dickerson drew his knife and  came a t  
him ; t h a t  lle took up :L tnop-broom arid tried to  defend himself, 
backing towart13 the persimmon tree ; in using the  broom, t h e  
mop fell fiom the handle arid t h e  stlck came clown upon the  
ground, and a s  he was ben t  over, the  prisoner cut Lim with the  
knife ; after he was cut, he struck the  prisoner two or  three 
blows with the handle." 

r 1 l h e  case states fur ther  t h a t  this witness was subjected t o  n 
lengthy cross-examination, in t h e  course of which she stated t h a t  
"she d id  not know how f a r  i t  was from the  house to the  persimmon 
tree, because she had not measured it, a n d  could not  tell whether 
it was a quarter  of a mile or  less." 
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Instructions asked for by Prisoner's Counsel. 

1st. With regzrd to the character of Margaret Hart ,  "that 
chav acter was n unit, and if it were bad in one particular, it WaP 

bad in all." 
2nd. That the jury were judges of the Law as well as ot 

facts, in cases of this sort. 
3rd. " That if they believed the dccesscd was pressing upor1 

m d  striking at  t h ~  priqoner \\iith the  mop-hnndle,and upon strikin:, 
at him the stick 311t down upon the ground. and while the de- 
ceased was bent over it, the prisoner struck the fatal blo~y ~yiist 
$he knife; that  this v a s  a t  most cr rase c?f manslnughtel-." 

I n  summing up by the Court. the jury were instructed thar 
the weight of s witness's testimony cfepencled upon the charactci 
of the witness, and v:lricd :~ccortling to the ccnsistency of thc 
testimony wi th  it elf ant1 other test i~~lony, and t o  the intelli- 
gence, ingenuomliess, and gcnerol character of the witnesj appa- 
rent on the trial. 

After explaining the gcner:d principl~s of homicide and thr 
distinctions between the v;irious grades of the offcnce, his Honoi 
proceeded as follo~vs: " If gou are s:t-cisfied there was a pre-dc- 
termination on the part of the prisoner to kill the deceased, alld 
there has been :I killing in pursuance of such determination, 
(and the legal prezumption is, that it mas in pursuance of the 
previous intent, unless the contrary appear) it  will be a case of 
murder, no n w t t ~ r  I1oti9 tlrc ofray ~ o m w ~ c e d  or proceeded. It 
is not necessary that the previous intent should be harbored for 
any palticuluy length of time ; it is sufficient, if it be deliberately 
formed and executed. This is killing on a n  ezpress malice. If 
the deceased went out into the yard after the di5culty in the 
house, as he had a perfect right to do, and was there set upon by 
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tlie prisoner, and did no more than mas necessary to defend him- 
self, whether with the mop-stick or otherwise, the killing by 
his assailant is murder ; and this, thongh there was no previon- 
intent to kill. I t  is a killing &ion an implied malice-a killing 
without legal provocation. 

" But, on the other h a d ,  if the deceased was the nasnilant aftel 
out into the yard, or oEeredfight tothe prisoner, andthey 

did fight together, and the prisoner, under the sudden impulse of' 
passion, aroused by tlie assault or fight, drev his knife and killcct 
the other, it is s case of inanslaugli,cr, and not of murder. 
'' These hypotheses furnish to Ihc jury tlie distinctions between 

ii~ur&r and nianslaughtcr. The one is upon :t previous intent, 
or without provocation of a legal character. The other is killing 
in the lieat of passion rcnson,ttly escired. What constitute. 
reasonable exciterueat of pasoion 11nu "nen much discnszed.- 
'l'hese discussions liave settled no principles applicable to tlr.4 
&se fnrther than 1 have inclicatcd, t h t  is, :L fight by rnntnsi 
uo-went and the suddeii seizure of a deadly weapon, and ini9is- 
tlon of n deadly vound, or nil assault with the mop-stick and t & r l  

use of the knife, upon the impulse of pamion excited by such as- 
sault. In either such ctm, tlie passion will be ~tccsonncily exci td  
and t ~e homicide will be cstclm~teil f;wm murder to rnans1augi~- 
tcr. 

While it was not consiclcred as of any practical importance 
on the present occasion, yet ss  the Court dissents from the posi- 

- tion of the prisoner's Counsel, tiiat the jury ure jxdges oj'  ti^ 
Law, it bheconles its duty so to declare. Aceoriring to our con- 
stitution and laws, juries are the dtinlate arbiters of hurnatr 
rights: they hear the juck from the iuit~bcsscs, tlie laiu from the 
Court, and applying the one to the other, decide upon thew 
rights, and will have 110 right to reject the facts a s f o w d  by the21 
testified to by the mitnesses, and to substitute a hypothetical 
state d facts; and SO they havc no right to reject the law, as 
propounded by the Court, and substitute law of their o m :  
these principles have govcrnecl the action of our Courts and 
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juries for a long time past, and it is not believed that any alte- 
ration of them has been made by the receu  legislation of the 
State." 

There mat, other evidence imt deemed material to be stated 
.tccording to the view taken of the case by this Court. 

There was a verdict of "gzcifty of murder" and judgment. 
Upon a rule for a venire de nozio. the following exceptions were 
~nade  : 

1st. That the declarations of the deceased ought not to have 
been admitted as dying declarations. 

2nd. That the particular instructions asked for \yere not given 
as asked for. 

3cl. Because they were nct informed that if they believedtliat 
lfargaret I-lart had sworn corruptly false in respect of her knom- 
ledge of the distance of the persirnmon tree frbm the house, her 
testimony ought to be altogether rejected. 

4th. BBcause of error in the instructions, that the jury wcrc 
not judges of law. Exceptions over-rnled and rule discharged, 
&nd appeal to this Court. 

Attorney Gene~al for State. 
A. W. Vennble and E. G. R d e  for defendant, 

PICARSOX, J. I t  is the duty of the presiding Judge to nnd the 
facts necessary to present a question of evidence. He  hears the 
testimony; his decision in regard to ttle facts is not the subject 
of review. Consequently, the conclusion to which he arrives in 
regard to the facts, from the evidence heard by him, should be 
+et out in the bill of exceptions, or statement of the case, and 
'lot the evidencs. I n  some cases there is not much difference 
hetween the evidence and the facts ; in others, there is much 
diEcuIty in saying, from the evidence, what are the facts. 

Taking the testimony of Margaret Hart to constitute the facts 
in regard to the question of evidence, there can be no doubt 
that t l ~ c  declarations of the deceased come fully wiihin the rule 
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under which death-bed declarations are admissible. Indeed, we 
landerstand from the argument here, that  tlie only objection 
vas, because the witness did not remember whether the declara- 
tions about the manner of his death-blow were before or a':er he 
said he s h t ~ ~ l d  die. I t  was all in one conversation of short dura- 
tion ; from the detail given of it, it  could not have exceeded ten 
minutes, and there is no suggestion that  there was any material 
change in the condition of the deeeased, or that he became sud- 
denly worse. So it made no kind of difference, whether what 
he  said in regard to his condition, was before or after he made 
the statement. I n  either case, he was manifestly under the fear 
of impending death. 

There was no error in refusing to give the instructions asked 
for, because there w ,r- no evidcnce tending to prove the facta 
upon which the iequest was based, and the Court should never 
give inatructions upon a state of facts that is not presented by 
the  e~ idence  in the case. The evidence was, "that  when the 
deceased went out into the yard, the prisoner drew his knife, 
and came a t  him ; that he took LP a mop-broom, and tried to 
defend himself, backing towards the persirnrnon tree, &c. ; the 
mop fell from the haiidle, and as the deceased bent down over 
it, the prisoner gave the fatal cut with the knife." This evi- 
dence by no means supports tlie fact " that  the deceased was 
pwssing zlpon and striking at theprisoner." 

His  Honor was not bound to give instructions upor, a mere 
hypothetical case, although, in the course of his charge, he did 
in effect make the hypothesis, and give the instructions asked 
for. 

To bring a case within the operation of the rule, "falsum in 
uno, falsum in. omnibus," as expounded it1 STATE v. JIM, 1 llev. 
509, the oath must be wilfully and corru tly false, in regard to 
a matter material to the issue. S o  that  the jury would feel 
bound to omvict the witness if he was then on his trial for 
perjury. Although the distanoe from the house to the persim- 
mon tree might have been a matter, in regard to vhich tha  
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counsel desired to have correct information, or about which 
he felt a t  libeity, upon cross-examination, to test the ac- 
curacy of the judgment of the wituess, yet, the fact was 
collateral, and was not n~aterial to the issue, witllin the mean- 
ing of the rule. So that, however much the conduct of 
the witness, in baying that she did not know the distance, be- 
cause she had not masured it, and her flippancy in saying, that 
r~he could not tell whether it was a quarter of a mile or less, 
were calculated to prejudice her in the opinion of the jury, it was 
not a matter that called for the cxclusionof her testimony ; and 
it was pr perly left to the jury, as afFccting her credit, and not 
her conlpetency. 

" A d  gucstioneu facti n o n  wspondentjudices  ; ad petitioner) 
legis n o n  responde~zt juratoreu." " Altl~ough the jury, if they 
will take upon them the knowledge of the law, may give a gene- 
ral verdict, yet it is dmgerous for them so to do ; for, if they 
do mistake the la\+, they iun into danger of an attaint." 
Coke Litt. 228. "The jury may iertder a special veld ct when 
they doubt the matter of law, arid tllerefore cl~oosc to leave it to 
the detelmir~atiori of the Court, though they have a n  unquee- 
tionable right of de:rrninir~g upon all the circumstances, an 
findmg a general veidlct, if they think proper so to hazard a 
breach of their oaths : and if their verdict be mtoriously 
wrong, they may be punished, and their verdict ~ e t  aside nt the 
auit of the king, though not a t  the suit of the p r i soner . "4  
Blackstone's Com. 361. 

We concur w i ~ h  111s Honor in the opinion he expressed ae 
to the right of a jury to disregard the instruction of the Judge 
upon a matter of law. I t  is true, wllen the issue is one of fact, 
it involves a question of law, and in order to render a general 
verdict, the jury must make the application of the law to the 
facts. This puts it in the power of tlie jury to find a verdict 
in opposition to the clla~ge of the Court, as to the law irtvolved 
in the issue ; and the jury may, in a criminal case, by an abuse 
of this power, find a vevd~ct of b '  not guilty," the effect of which 
is an absolute acquittal, under the rule that no one shall be 
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twice put in jeopardy, &c.; but because they have the power, it 
by no means follows that they have the right to do so. They,in 
like manner, have the power to disregard the facts as they bc- 
lieve them to be from the evidence ; and the effect of the ver- 
dict of " not guilty" is the same ; but in either case it is a, 

violation of their duty as jurors. Indeed, the case is not as 
strong where they find against the facts established by the evi- 
dence, as where they find against the law given them in charge ; 
for the jurors are presumed to be men of good sense, and it is 
part of their duty to pass on the credibility of witnesses. But 
they are not presunied to be "men learned in the law," and it 
i, no part of their duty to pass upon the correctness of the 
Judge7s.opinion as to the law; for that, an appeal to a higher 
tribunal is provided, and such an assumption on the part of the 
jury necessarily defeats the due and orderly administration of 
justice. Accordingly, juries have seldom been guilty of such a 
breach of duty, except in times of high political excitement. 

We had considered this question a at rest," and that there 
had been an acquiescence and concurrence of opinion as to-the 
correctness of this doctrine among the profession, " time whereof 
the memory of man runneth not to the contrary." But two 
insta~ces, before the present, have occurre 1 in this State, where 
a different doctrine was contended for, within the recollection of 
either member of this Court. One, before the act of 1844, in 
the times of the excitement about nullification, upon an indict- 
ment of the editors of a newspaper for a libel. The other, since 
that time, under very peculiar circumetances. 

One of the counsel for the prisoner informed us that he en- 
tertained a different opinion upon the subject; and although kc 
was compelled to admit that the general impression of the pro- 
fession, and the practice of our Courts, had been to the contrsry, 
yet he believed that, upon pFinciple and authority, particdarly 
since the act of 1844, juries not only had the power, bnt tho 
right, to decide the matter of law in~olved in the issue ; and he 
caned onr attention to a very elaborate opinion in STATE m 
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CKOTEAI:, in  1849, hy t h e  Supreme Court of Vcrmont, 23 Verm. 
It. 14, in  nh ich  it  is so hclcl. 

W c  listcnetl :~ t tcn t i re ly  to  kc. learned and ingenious argument, 
hut it failcd to  rcmovc fiom our rninda n deep conviction t h a t  
sucli cannot bc tl:e Inn. By tllc ancicnt In~v, jurors mere a t  
liberty to find the  f : ~ c t s  from tllcir o ~ v n  pcrsoi~nl  ki~owlcdgc. 
Now, it is co~;ccdcci on all Iixlids, t l u t  t l q  must find the  facts  
farom the  cvitlcncc orily ; :mil i t  is to us e c p l l y  clear t h t  they 
mast td;c tlic lam froin t i c  C701u.t. onlv. Tlic cvidcncc is  ihc 
nicans pro~it!cd by ~vliicll they arc  to 1 i n 0 ~  tiic facts: the  i n s t r w -  
ti011 of the Court, thnt, 'r,y ~\.!iic11 t ? l c ~ -  a x  to I i ? i o ~ -  t h ~  h.~.  

W l d e  p r c p i i i g  illis opinion, 1 nszt 1-~i111 oiie with ~~l-hich 11.~- 
GRAYE,  in hi!: 11c:tru to  cotli;., far-oreti the  p?ofc::sion. It is so 
learned nut1 convincin(r tha t  X d l  contei:t n lgv l f  by a~lopti:l,g 
it a s  a par t  of thiu o p ~ i ~ i o ! ~ .  

ed by the Judges, and only issues of fact are tried by a jury- 
Ante. 71 b. 
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11. Even when an issue in fact is joined, and comes hefare a 
jury for trial, either party, by demurring to evidence, which in- 
ohdeo an admission of the fact to which the evidence applies, 
m y  so far draw the cause from thc cognizar~ce of the jury, for 
in that case the law is reserved for the decision of the Court 
from which the issue of fact comes, and the jury is either dia- 
eharged, or a t  the utmost only ascertains the damages.-Ante. 
72 a. Doug. Rep. 127, 213 ; Buller's Nisi Prius, 2d edit. 313. 

111. The jury is supposed to be so inadequate to finding out 
the law, that it ie incumbent upon the Judge, who presides a t  
the trial, to inform them what the law is ; and as a check to the 
Judge in the discharge of this duty, either party may, under 
the Statute of Westminster, the 2d, c. 31, make his exception 
in writing, to the Judge's direction, and enfarce its being made 
s part of the record, 80 as afterwards to f o n d  error upou it. 
Bee Post, 2d Inst. 426 ; Trials per Pais, 8th ktl. 222, 466 ; 
Case of Fabrigas arid Mostyn, in xi State Trials; Case of 
M6nrey and others v. Leach, 3 Burr. 1742 ; Buller's Law of 
Nisi Prius, 2d ed. 313. 
IV. The jury is ever a t  liberty to give a special verdict, the 

nature of which is to find the facts a t  large, and leave the con- 
dwion of law to the Judges of the Court, from which the issue 
comes. Formerly, indeed, it was doubted whether, in certain 
w e s ,  i n  ahich the issue was of a very limited and restrained 
kind, the jury was not bound to find a general verdict. But 
the contrary wm settled in Downmnn's case, 9, Co. 11, b, and 
the rvle now holds both in criminal and c vd cases, witbout ex- 
mption. See Post 227 ; 6 Staunf. PI. c. 165 a ;  Major Omby's 
w e ,  26 Lord Raymond 1494. 

V. Whilst attaints, which still subsist in law, were in use, i t  
=ao braudous in a jury to find a generai verd.ct where the case 
ww doubtful, and they were apprised of it by the Judges ; be- 

if they mistook the law, they were in danger of an 
attaint. Post 228 a ; Hob. 227 ; Vaugh. 144 ; 2 Hal. Hist. 
fi C.3W; Giib. Corn. PI., 2d ed. 128. 
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VI. If the j u r ~  find the facts specially. and add their conciu- 
aion as  to the law, it is not binding on the judges; but they 
have a riglit to control the terdict, and declare the law as they 
concei\e it to be. A t  least this is tlie language of some most 
respectable authorities. Staunf. Y1. C. 162 a ;  Plowd. 114 a. b. 
4 Co. 42 b ; Iial. IIist. T'l. C. v. 1, p. 471. 4-76. 477 and v. 2, 
p. 302. 

VII. The Courts have long cxercibed the power of granting 
shew trials in eiril cases, where tlic juiv firid agniuct that which 
?he judge tryin: tlic cause, or tllc Court nt laigc, holds to be 
:aw, or n hclc the jar? find a p c n e ~ a l  ve~dict ,  and the Court 
aonceircs that, on account of difhculty of law. there ought to be 
a special one. KING v. P O ~ L E .  !::L-. I). It.  temp.. Hardwicke 
16. Though, too, in criminal and penal cascs. the Judges do 
:lot c1;tirn such a discretion aga'ilst person3 acquitted, the reawn 
I. presume is in respect of tlie rule t l ~ i ~ t  non20 bl.9 11unitur out 
wxcrtur yro  eodmrz drlic to, or tile haidvliip uhich would arise 
from allowing a person to he twice put in jeopardy for m e  of- 
fence ; and if this be so, it o n 1  shows that on that  account an 
exception is made to a g-nerd  ru!c~. 4 El:~ck. 8th ed. 861 ; 2 
L. 12agm. 1585, 2 St1.a. b W :  4 Co. 40 a, and IYtngate's 
hlasil-is 695. But see G T. It., 638, n he1 e the rule laid do\\ n is, 
qhat in crimes above rn;sdemeanur, there c ~ m  be no new trial a t  
d l ,  but tlist in n~isdcmennor it may be gr'~ritcd to examme again 
in e i t h e ~  guilt or innocence. 

Upon the n-hole. as my mint1 is affected with this interesting 
subject, the result is, that  the i n ~ n ~ e d ~ a t c  and direct riglit of dc- 
cidmg upon qucstiolis of Ian  is entlustcrl to the Judges; that  
in a jury it is ~1111~- incidental ; that  in t l i ~ x e r c i s e  of this inci- 
dents1 right, the latter are not onlyplaceci under the s~iperinten- 
.lance of the fbrnie , but a! e in some cirg~ee controllable hy 
them ; and therefore that, in all points of lau arising on a 
trial, juries ought to s1:ow the most respectful defereuce to the 
advice and recommendations of judges. I n  favor of this con- 
clusion, the conduct of juries bears ample testimony ; for, to 
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their honor, it should be remembered, tha.t the examples of their 
~-csisting the advice of a Judge, in points of law, are rare, ex- 
w p t  where they have been provoked into such an opposition, by 
the grossness of his own misconduct, or betrayed into an  ni~juct 
suspicion of his integrity, by the misrepresentation and ill prac- 
tice of others, I n  civil cases, particularly P-here the title to 
real property is in question, juries almost aniverhaliy find a spc- 
cia1 verdict ss often as the Judge recorninends their 50 doing ; 
m d  though, in criminal cases, special verdicts are not frequent, 
~t is not from any averseness to them in juries, but, from the 
uature of criminal causw, n-hich gcrieraily tlcperd more upon 
the evidence of facts than any diGcnlty of law. S o r  is it any 
qmdl merit in this arrangen?ent, that, in consequence of it, w e r y  
person accused of s crilne is enalLicr1, by the general plea d' not 
guilty, to have tllc bevleSt of a t ~ i a l ,  in xhich the Jndge and 
jury are a check upon each other ; ant1 that  this bxc f i t  may be 
x lmys  ei~,joycil, except in such s : d  offences ns Lue left to  the 
a m m a r y  jwisdiction of a Jn~ t i co  of the Peace ; which esccp- 
tion, from the ncczcsity of thc t i n q  is continually i n c x a s i n ~ ,  
hut w.llich, hoverer, cannct be too cav.tionsly cstcnilecl to ntiv 
objects. T ~ I W  considered, rho distinction betneen thc office of 
.Judge and jury scerns to claim our utmcst rwpcct. J l a y  t!iis 
~ i ~ e  distribution of power 11ct:vecn tl12 t ~ \ o  long continnc to 
flourish, unspo;led, either by the prcud encroachments of i l l -  
ilesigning judges, or the wild presumption of licentious juries." 
Co. Litt., vol. 1, p. 155 13. 11. (5.) 

A s  to  the case cited in the argurnent, it is met hy the c x x  of 
UXITED STATES V. BATTIFTE, 2 Sruln. ncp., 240, and Co~rxox-  
VEALTH T. POETE~~,  10  Mete. 263. Tliesc cases are  noticed it1 
the case from Vermont, and altllongh opposed with much labor 
and ingenuity, are by no means satisfactorily answeped. 

Such having been the lavv and the practice, and course of 
9ur Courts, the next question is, was the act of 184-1 intended, or  
does i t  have the effect of changing the lam? 
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The act is in these tvwds: "In all jury trials, the par t i a  or  
their counsel have a right and shall be allawed to argue to the 
jury, their ahole case, as well of law as of fact." 

The argn~nent is, for what purpose argue tBe Isw to the jury, 
unless they have tile right to  decide upon the law ? .Ergo, tbe 
jury have the right, and it was the intention of the Statute t y  
confer it. 

The right, if conferred9 is by inference, mcrely-therefore, if 
any other reason for allowing the law to be argued to the jury 
can be suggested, except that of an intention to change thg 
la~y, the inference must fail, because it would be indecent to s u p  
pose that the Legislature intended, in a covert a d  insidiow 
\pay., to make so important a change in the law-a change which, 
they were aware, would strike every member of the bar as well 
as the bench with utter surprise, if the act can be accounted for 
in ayr other manner. 

Indeed, v e  cannot admit the supposition of an intention to 
make qo great an alteration in the Iaw by inference merely. If 
sukh had been the intention, the bill would have set it out in so 
many words, so as to give opportunity for that full discussior~ 
which the importance of the subject would necessarily have di- 
cited. But the reason for passing the Statute is obvious with- 
uu t  tkie necessity of making any inference about it. 

T o  give a general verdict, three things are necessary. The jury 
must learn the facts from the evidence ; they must learn tbe law 
from the Court, and then make the application of the law tu the 
?actsL Now, it was known that juries were greatly assisted by the 
argument of Counsel in understanding the evidence and learning 
:be facts therefrom ; and it seemed to the Legislature they might 
.;also derive some, if not the same degree of, assistance from the 
argument of Counsel, in enabling them to understand the charge 
~f the judge, and in learning the law therefrom, so as to be the 
better able to make the application and return their verdict. Nu 
good reason was seenmhy the jury should not hbve the bene- 
5rt of this assistance, 
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That such was the only purpose of the Statute is manifest 
from the words used and its unpretending general appearance, 
That such was the light in which every body regarded it, is a180 
manifest, from the fact tLat more than ten years elapsed before 
it was ever suggested that it could be made to have any other 
meaning, and, by inference, be made to have any other effect. 
But for this universal impression, it is not to be believed that the 
Counsel of Yorne one of the many criminals, who have been eon- 
vioted and executed during that time, would aot have thought it 
to be his duty, proaided the law allowed it, to appeal from the 
opinion of the Judge, which he knew was against him, to the 
better knowledge ur more tendcr mercies of the jury. 

The argument proves too much. The csbse from Vermont and 
the  others cited confine the supposed right of juries to State 
cases, but this Statute embraces "al l  jury triab." So, if the 
right to decide the law is conferred in State cases, it is conferred 
in all, as well civil as criminal. 

After this, the inference, in order to make the right of juribs 
effectual, must be extended-so as to take from the Court the 
right to give a new trial in any case, because the jury disregarded 
the instructions ; for they had a right to do so : Otherwise, why 
should the law be argued to them ?" 

There is no error. This opinion will be certified to the end 
that sentence may be pronounced according to law. 

Judgment affirmed. 

TIIE STATE v JOHN CORBETT. 

Where an indictment alleges a cheating in an execlated contract. and the p& 
establishes an attempt to cheat in an exemtory contract, which was &am 
doned before its consummation, the variance is fatal to the prosecution. 
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THIS was an indictment for cheating, tried before his Honor 
Judge BAILEY, a t  the Spring Term, 1854, of Bertie Superior 
Court. The indictment was as follows : 

BERTIE COUNTY, SCT., 
Superior Court of Law, Fall Term, 1552. 

'' The jurors for the State, upon their oath, present that John 
Gorbett, late of said county, at  and in Uertie county aforesaid, 
on the 10th day of August, in the year 185.3, and from thence 
until the taking of this inquisition, dill use and exercise the bu- 
siness and calling of making. putting in barrels, and selling tar. 
and during that time did sell the s:iicl tar  1jy nleasure or barrels, 
and that the said John Corbctt then and  there, and during the 
epece of time afmesaid, fraudulently intending and contriving 
to cheat and defraud all tbe good citizens of the State aforesaid, 
whilst he so exercised his aforesaid business, did then and there 
knowingly, wilfidly, fraudulently, and dcceitfully put and place 
and cause the same to be done, large quantities dirt, earth, and 
stones inside of and into a certiiin barrel of tar, and did then 
and thero mix together, within the said barrel, the said tar  with 
such dirt, earth, stones and rubbish, so as to cause the said bar- 
rel to be and appear as and for a b:wreI of t a r ;  and that the 
said John Corbett afterwid$,  to wit, on the day and year 
afoxsaid, (the he said John Corb.tt, well knowing the aforesaid 
barrels to be so as aforesaid, filled with the said dirt, earth, 
stones and rubbish, mixed in with and concealed by the tar  in 
the barrel) did knowingly, fraudulently and deceitfully sell and 
delive:. unto Kailer Biggs and William P. Gurley, the said bar- 
rel so as aforesaid, filled with said dirt, earth, stones and rubbish, 
mixed with the tar aforesaid, 8s ant1 for a barrel of tar  ; where- 
m, the said barrel was then and there filled with dirt, earth 
and rubbish, mixed and concealed with tar  therein, to wit, a t  the 
munty aforesaid, on the d;ay and year aforesaid, against the 
peace and dignity of the State. 
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The jury found a special verdict as folloam : '< That &0 defer- 
dant was a farmer ; thaz he occasionally made t a r  and sold i t  ill 
barrels-that one month before the indictment was feud, the 
defendant sent by an agent six barrels of tar to the t o r n  of 
Windsor, Bertie county, to be sold by the agent: that the tar wa.: 
carried i i ~  carts and stopped near the landing a t  the river, at 
~ h i c h  landing i t  is usually discharged from carts which can!. 
tar to Windsor ; that vhile the casts mere left standing, the de- 
fendant's agent went a quarter of a mile to the store of a mer- 
chant, where tlle latter offered him the usual price of good tar 
fol* those six barrele, which offer the defendant's agent accepted : 
-tLat the Clerk of the merchant, thereupon, by the direction of 
his principals, Tent to the river to receive the tar, and on getting 
there, the carts mere brought forward and the tar discharged: 
tLat  :llz &:A=, ad nas his custom, inspected the tar, and found 
two barrels of it yurc and rnerchant2ble : that two other barrel- 
contained a portion of dirt, while the last two were nca;dy full 
c,f clods and dirt, which clods were not penetrated by the tar, 
and Tvere of so large a size as they could oxly have got thew 
by design. Tho jury fourrd that the dirt zud dads mere pat in<+, 
the said bnrrcl for the purpose of cheating : that the existenei. 
of the said dirt and clods w r e  easily detected by the use of thc 
irlspecting rod ; that upon ascertaining the extent of the dirt 
and clods, i t  was agreed between the clerk and the defcadant,'- 
agent, that the four barrels, so contailiing dirt and clods, werr 
q u a 1  to three, and should isc settled for ns such; that they 
vere thus settled for. The jury found that the said dirt 
and clods were in the barrels before they were x n t .  Upon tEc 
foregoing facts, the jury say they are ignorant whether in 1 a ~  
defendant is guilty or not guilty, and they refer the question ti, 
the Court, finding the defendant guilty, if in the opinion of the: 
Court he is guilty; and not guilty, if in the opinion of tho 
Court he is not guilty." 

His Honor, being of opinion that the defendant was not guil- 
ty, gave judgment in his favor, and the Solicitor for the State 
appealed. 
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Attorney Gerueral for the State. 
No counsel appeared for the defendant. 

PEARSON, J. We will not decide whether the matter charged 
in the indictment constitutes an indictable offence, as the ques- 
tion is not presented by the facts stated in the special verdict; 
and a decision of that point is consequently not called for. 

There is a fatal variance between the allegations of the in- 
dictment and the proof. An executed contract is alleged; 
whereas, the proof shows only an executory contract : And the 
fact is, that before the contract was executed, the fraudulent 
mixing in of dirt, &c., was discovered, which caused an aban- 
donment of the original executory contract, and a new contract 
was then made and acted upon, in which there was no fraud; 
for the presence of dirt was then knownand admitted, and an 
allowance was made to cover it. 

Judgment affirmed. 

STATE v. JONATHAN BAKER. 

Where the wound is adequate and calculated to produce death, it is no excuse 
to show that had proper caution and attention been given, a recovery might 
have ensued. Neglect or mal-treatment will not excuse, except in cases 
where doubt exists as to the character of the wound. 

If, after words of anger, the slayer took up an axe, and approached the de- 
ceased with a present purpose and design to take away his life, or do him 
some great bodily harm, and the deceased had sufficient grounds to believe 
that such was the intention of the assailant, he had a right to strike in self- 
defence, although the assailant was not yet in striking distance, and such stri- 
king by the deceased will not amount to a legal provocation to mitigate the 
killing to manslaughter. 

Where an indictment charged that the blow was given on 27th of December, 
and that deceased then and thereinstantly died, and the evidence was that he 
lived for twenty days after receiving the blow, and then died, it was m, 
that the variance was not material. 
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State v. Baker. 

This was indictment for murder, tried before his I3onor Judge 
SAUNDERS, at  thc Spring Terni, 1854, of Cumberland Superior 
Court. 

The case is fully set forth in the opinion of the Court. 

Attorney Generd for the State. 
Banks for the defendant. 

NASII, C. J. The correctness of the opinion delivered on the 
trial of the case belom, rests upon the testimony mhich was be- 
forethe jury. I t  is necessary, thereforc, to examine it, in order to 
estimate its bearing upon the lam. The blom qhich was receiv- 
ed by the deceased, was inflicted by the prisoner about eight 
o'clock, of thenight of 26thDecember, 1853, and the death ensued 
on the 15th or 16th of January, 1854. George W. Gibson tes- 
tified that he was a t  Hays, about half a mile from Prince's 
Shop, the night that the affray took place, and that between six 
and eight o'clock, the deceased and prisoner had n fight-they 
were parted, and Hays took him into his house and fastened 
the door, and very shortly thereafter some one knocked at the 
door and enquired for Edwards, the deceased. The latter then 
went out at  the back door and went off-the witness did not know 
who i t  was knocked at the door. 

Currie, a witness for the prosecution, stated, that about eight 
o'clock of the night of the 26th of December, 1853, he went to 
a store, about half a mile from Rock-fish village, where he found 
Prince, the keeper of the store, and the deceased. I n  a short 
time the prisoner came up with his axe upon his shoulder, and 
sat it dovn a little way apart, and accosted them in the usual 
way. I n  a short time, the deceased, alluding to a fight on that 
e~ening,  between him and the prisoner, observed, "Baker, I 
am sorry I had to hurt you this evening, but I could not help 
it. I had to protect myself." The prisoner observed, " I t  was 
too late to talk that way now-vhen a man whipped him when 
he was drunk, he would not stay beat." The prisoner and the 
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deceased talked the matter over in a friendly way, walked off a 
short distance and came back apparently friendly; the prisoner 
sat down on a chair, and the deceased on the ground near him, 
and to the fire, which was burning out of doors. Baker asked 
for some liquor, which was brought out by Prince ; the prisoner 
and the deceased began again to quarrel-angry words were 
passed between them, and deceased observed, "he would settle 
i t  when Baker got sober," when Baker said "No, we will 
settle it now." The witness was asked by the prisoner to drink 
some of the liquor, and upon his refusal, threw it  into the fire, 
and walked off some eight or nine paces to where his axe was, 
picked it up and advanced with it in a half drawn position to- 
wards the fire where the deceased was still sitting. The latter 
said, "Are you going to kill me with that axe ?" The prisoner 
made no reply, but still advanced with the axe in the same posi- 
tion, elevated, and the handle and blade held out in front of his 
body, but not drawn back. The deceased then said "stand 
off, " (the prisoner still advancing,) "if you come any nearer, 
I will knock you down ;" and took from the fire a burning stick 
of wood, and threw it  at  the prisoner, which struck him on the 
shoulder and back, and caused his knees to bend or give way un- 
der him. A t  the time the prisoner received this blow, he waa 
not near enough to strike the deceased, but was some eight or 
nine paces from him, and advancing towards him when struck. 
Immediately after receiving the blow, he pressed upon and 
after the deceased around the fire, and struck him one blow up- 
on the head with the axe. The deceased, with the assistance of 
Prince and the witness, walked to the village of Rock-&h, where 
he was taken into house of the prisoner by his directions. On the 
next day the deceased was walking about, when the samewit- 
ness observed to the prisoner it  was fortunate that he waa pre- 
sent, as he mlght have killed the deceased. The prisoner replied 
with an oath "that was what I intended." 

The physician who was called in, after describing the wound, 
stated that it was a mortal wound, and the deceaeed died from 
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its effects. We could not say whether or not, under skilful treat- 
ment, he would have recovered: worse cases are reported as 
having been cured by treatment. 

The prisoner's counsel then offered to introduce testimony to 
show that deceased died in consequence of severe exposure and 
mal-treatment of the wound, and mistreatment of himself, in 
walking seven or eight miles, and drinking whiskey, and further 
offered to call on Dr. Black, who had seen the deceased, but did 
not examine the wound. 

The presiding Judge, after hearing what the counsel intend- 
ed to prove, remarked that he deemed it proper t~ inform the 
counsel what he understood the law to be, and what instructions 
he should give the jury, which he repeated as stated in his 
charge, and should leave it with the counsel to introduce the evi- 
dence or not, as they, in their discretion, might see proper. The 
counsel declined to offer any evidence. 

I n  his charge, his Honor gave the instructions to the jury, inti- 
mated to the counsel; and although they acquiesced in the pro- 
priety of the instruction of the Court, by declining to introduce 
any evidence, thus availing themselves of the right to close the ar- 
gument to the jury-still, if the charge was, in this particular, 
wrong, it was an error in law, entitling the prisoner to a venire de 
novo. The testimony of the attending physicianwas brought to the 
notice of the jury, and they were instructed, "If these facts were 
believed by the jury, the law held the prisoner responsible. For 
when the wound is adequate and calculated to produce death, 
i t  would be no excuse to show that had proper caution and at- 
tention been given, a recovery might have been effected. Neg- 
lect or mal-treatment would not excuse, except in cases in which 
doubt existed as to the character of the wound ; hence if the 
testimony and opinion of the physician were to be relied on, it 
was for the jury to say whether there was any ground for 
doubt." I n  this opinion we entirely concur. I t  is supported by 
the highest authorities. I n  Hawkins' P1. C. book the lst, ch. 
13, s. 10, it is stctted, if s person hurt by another dim thw~of, 
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within a year and a day, it is no excuse for the slayer, that he 
might have recovered, if he had not neglected to take care of 
himself. So Lord HALE, 1st vol. P1. C., 428, says : " If a man 
give another a stroke, which it may be is not i% itself so mortal, 
but that with good treatment he might be cured, yet if he dies 
within the year and day, it is a homicide or murder, as the 
aase is, and it has always been so held. But if the wound 
be not mortal, but with ill-application by the party, or 
those around him, of unwholesome salves or medicines, the party 
dies, if it clearly appears that the medicines, and not the wound, 
was the cause of the death, it seems it is not homicide, but then 
it mzcet clearly aad  certaiozly appear to be so. Neglect or disor- 
dm in the person who received the blow, will not excuse the 
person who gives it. In  REEVE'S case, Kelynge, 26, it was re- 
solved, "that if one gives a wound to another, who neglects 
$he cure of it, and is disorderly and does not keep that rule which 
a wounded person should do, if he die it is murder or manslaugh- 
ter, according to the circumstances of the case, because if the 
wound had not been given, the man mould not have died. I f  the 
death be truly owing to the wound, it is immaterial, that 
under more favorable circumstances and with more skilful 
treatment, the fatal consequence might not have resulted." 
Thus, if an artery be opened, by the blow or wound, it 
will be no defence to show that by the assistance of s sur- 
geon, the mound might hme been staunched, and life pre- 
served. Roscoe's Cr. Ev., 575. There was, then, no error in 
the charge of his Honor upon this point. The question as to the 
nature of the mound, and the cause of the death, vas properly lefk 
to the jury. 

The second branch of the charge was as favorable to the pris- 
oner as well could be. His H o n o ~  confined the attention of the jury 
carefully to the transaction at the fire in the yard at Prince's, 
throwing out of view entirely the previous fight at Hays', the 
same night. The jury x-ere instructed that if the testimony 
were believed, the case was one either of murder or mmslaugh- 
te r  ; and whether one or the other, would depend mainly upon 
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the view which they might take of what took place at  the time 
when the blow was given; for, as the parties had made friends, 
if a legal provocation was given, the conduct of the prisoner was 
to be ascribed to that, and not to any previous quarrel. The 
charge then proceeds : "If after words or anger, the prisoner had 
taken up his axe and approached the deceased with apresmt  
purpo8e and design, to take away his life, or to do him some 
great bodily harm, and the jury should, from the facts, be of 
opinion, that the deceased had sufficient grounds to believe that 
such was the intention of the prisoner, after the enquiry, and 
warning given, he (the deceased) had the right to defend him- 
self, and the throwing the chunk of fire, though the prisoner 
might not have been within striking distance, would not furnish 
such a legal provocation as to excuse the act of the prisoner, 
and it mould be a case of murder." The Judge then places 
the case upon the opposite hypothesis, that the prisoner had no 
present intention, and leaves it as a proper enquiry for them, 
and closes with the usual charge as to reasonable doubt. There 
can be no doubt of the correctness of the charge upon this 
point in the viev ~ h i c h  his Honor took of the reconcili. '1 t' lono 
According to the evidence, when the prisoner ndmncecl tomrdu 
the deceased, it was with a deadly v-eapon, raised after a quar- 
rel;  the deceased challenged him as to his ifitention of killing 
him; the prisoner made no reply, but continued to advance 
upon him; he was told if he did not stop, the deceased vould 
knock him down; this threat did not stop him; the dcceased 
was unarmed, and when the prisoner m s  within eight or nine 
steps of him, not near enongh to strike, the deceased thrcv 
the chunk. He then endeavored to make his escape ; the prisoner 
pressed upon him mhile so retreating, and gaye the fatal blow. 
Death ensuing, the prisoner vas  guilty of murder. If, ~ h c n  
the prisoner was advancing upon the deceased vith his axe, the 
latter had killed him, he would h a w  been justified in lav. A. 
man may kill another who assaults him in the high-my to rob 
or murder him. So may any man justify a homicide to pre- 
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vent the person slain from committing a felony, Ham. b. 1, ch. 
10, s. 21. Now, was it necessary for the deceased, in this case 
to wait until the prisoner got near enough to strike with his axe ? 
I n  such case it might be too late to protect himself. Thus, if a 
man is advancing upon me with a drawn sword, or a loaded pis- 
tol, with the avowed purpose to kill me, I am not called on to 
wait until he gets within the distance necessary to enable him to 
execute his purpose, but the lam allows me to arrest his pro- 
gress a t  any moment my safety demands it. The deceased then 
had a right to strike the prisoner with the chunk of fire, as sta- 
ted in the  case, and it was not in law a legal provocation to ex- 
tenuate the killing of the deceased into manslaughter, 4 B1. 
Corn. 180. 

After the verdict was rendered, the prisoner through his coun- 
sel, moved for a nelv trial, and in addition to the grounds grom- 
inn out of the case as before stated, i t  vas  objected that the 
evidence did not snpport the charge contained in the indictment. 
The indictmcnt clzarges that the bloiv was inflicted on the 27th 
of December, 1853, and that the deceased irzsta7zfly died ; n-here- 
as, by the evidence, the blov Tas inflicted on the night of the 
26th of December, 1853, and the death en~ucd  on the 15th 
or l6ti1 of January following. I n  caws of homicide, the day of the 
stroke, as me11 as that of the death, should be expressed: the for- 
mer, because, by the l av  of England, the escheat and forfeiture 
of lands relate to i t ;  and the latter, because it should appear 
that the cleat11 w s  vithin the year and day after the stroke. 
The latter is the only reason applicable to the rule in this State, 
as we knomnothing of forfeitures forfelonies. Unless the death oc- 
curs within the year and day after the stroke, there is no felonious 
killing. 1st Ch. Cr. L., 222 .  H a ~ ~ k i n s  book 2, ch. 25, says : 
"Althongh an indictment, not alleging any time, would be bad, 
yet i t  never nas  necessary upon any indictment to proye that 
the offence was cominitted upon the particular day charged." 
Roscoe's Cr. Ev. 85 ; 1st Phil. Ev. 208: shoning by the evidence 
that the death ensued within the year and day from the inflic- 
tion of the blov is sde ien t .  
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We concur with his Honor in each branch of his charge, and 
there is no error. This opinion will be certified to the Superior 
Court of Cumberland, which will proceed to judgment according 
to law. 

PER CURIAM. Judgment affirmed. 

STATE v. ABRAM THOMASON. 

Where, on a trial for murder, the declarations of the deceased have been offer- 
ed in evidence, and a n  attempt has been made on tlie other side to destroy 
the effect of such declarations, by showing the bad character of the deceased : 
the State, for the purpose of corroborating the evidence, may prove that 
the deceased made other declarations to the same purport, a few moments 
after lie was stricken, though ~t did not appear that he was then under the 
apprehension of immediate death. 

THIS vas  an indictment for the MURDER of one Ivey Jones, 
tried before his Honor Judge S n ~ ~ ~ ~ ~ ~ ,  at  the Spring Term, 
1854, of Brunswick Superior Court. 

The case sufficiently appears from the opinion of the Court. 

Attorney General, for the State. 
Wm. A. Wright and J. H. Bryan, for defendant. 

NMH, C. J. No objection is raised as to the charge. I n  the 
course of the trial, one Koollard xas exanlined in behalf of the 
prisoner. Before he 7w.s called, Dr. Lucas had 13ecn cxamined 
by the State, nho testified that he sam decewed on Saturday 
morning after the affray, mhich took place on the night before. 
The  deceased had three nounds-one on the hand, another on 
the breast, and a third in the abdomen, nhich had entered the 
cavity, and the bow& had been out, and he thinks the last 
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wound was mortal. He saw the deceased again on Tuesday 
morning, when he found him dying, and told him so, when 
the deceased told him the prisoner had done it, and told him 
the manner. Woollard stated that, on the night of the occur- 
rence, hearing a noise, and some one exclaiming, " I am stab- 
bed or cut," he went to the spot, and found the deceased lying 
on the ground, in the arms of a free negro, and asked him, 
who did it. Jones replied, Thomason. This question and 
answer were objected to on the part of the prisoner, on the 
ground that there was no evidence that, a t  the time, Jones 
thought himself in a dying condition. This testimony was ad- 
mitted by the Court, upon the ground that it was made a few 
moments after the transaction, and as confirmatory of the dying 
declarations, as proved by Dr. Lucas, a8 the character of Jonee 
for truth had been assailed by the prisoner. We think the 
testimony was admissible, as confirmatory of the declaration M 
proved by Dr. Lucas. The doctrine of confirmatory evidence 
has been repeatedly before this Court, and in MARCH v. HAR- 
RELL, decided at the present term, the authorities were all cited 
and critically examined, and it is not necessary to review them. 
That case decided, that, whenever the character of a witness is 
for any cause impeached, his previous declarations are evidence 
to sustain him. The declarations of the deceased, made to Dr. 
Lucas, were clearly admissible as dying declarations : Of the 
weight to which they were entitled, the jury were the exclusive 
judges. To weaken or destroy their force, the prisoner proved 
that Jones' character for truth was bad. The declaration made 
to Woollard was clearly, therefore, within the principle recog- 
nised in Harrell's case. 

There was no error in the judgment of the Court below, in 
the admission of testimony. 

This opinion will he certified to the Superior Court of Bruns- 
miclr county, that it may proceed to sentence according to law. 

Judgment affirmed. 
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STATE v. SAMUEL E. MOORE. 

Where, by a private act of Assembly, a County Court is forbidden to grant a 
license to retail spirituous liquors by the small measure, within the limits of 
a n  incorporated town, without a written recommendation from the Board of 
Commissioners of such town, and it appears from the records of such Cohrt 
that they granted a license thus to retail without such written recommenda- 
tion, the person obtaining such license is not thereby protected from an indict- 
ment. 

THIS was an  indictment tried before his Honor Judge CALD- 
WELL, a t  the Spring Term, 1854, of Edgecombe Superior Court. 

B y  a private act of Assembly, entitled an  act for the better 
regulation of the town of Tarboro', i t  is provided that  the  
County Court of Edgecombe shall not grant a license to any 
person to retail spirituous liquor by the small measure, within 
the corporate limits of the t o m  of Tarboro', 'R-ithout a written 
recommendation from the Board of Commissioners of said 
town." 

Noh- i t l~s t and in~  the provision above mentioned, the County 
Court of Edgecombe did proceed to grant a license to the de- 
fendant, to retail spirits vithin the limits of the town of Tar- 
boro', and a record mas made and entered upon the Minutes of 
that  Court, as the evidence of that  proceeding, which is as fol- 
lows : 

" Samuel E. Moore, a citizen of Tarboro', comes into Court 
and moves for a license to retail spirituous liquor. H e  prows, 
by two respectable ~ i tnesses ,  that he is a man of good moral 
character, and a suitable person to retail spirituous liquors. 
But, failing to produce to the Court the written recommendation 
of the Commissioners of the Town of Tarhoro', he in excuse 
allege, that there l ~ a s  been a fraudulent combination or purpose 
of the Con~missioners aforesaid, to suppress all retailing of 
spirituous liquors in said tonn, by a measure less than a quart, 
by refuiing a recommendation to all persons who may apply to 
them. The applicant then proved to the Court that  each of the 
Commissioners had been heard to say that  they would not re- 
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commend any person for license to retail in said town. I t  mas 
further proved that there are only two retail shops in the town 
of Tarboro', and that the license of each would expire in a few 
days after the present term of this Court, and that there had 
been no other application to the Commissioners for a recommen- 
dation for license to retail, and that the applicant was the only 
person who had moved the Court for license to retail in the 
tbwn, and that a t  least one retail shop in the town was 
necessary. Mr. Hugh B. Bryan, one of the Commissioners, 
being in Court, states that he had no objection to the 
character of the applicant-thought that he was a suitable per- 
son to retail, but, believing there was no necessity for a retail 
house in the town, that he would refuse to recommend any one 
who would apply. The applicant, by his counsel, insisted that 
he had proved a fraudulent coinbination on the part of the Com- 
missioners to suppress retailing spirituous liquors, mliich Tas a 
sufficient ground for the Court's hearing the case and g~ant ing n 

license, as in other cases. The Coininissioners of the t o m ,  by 
their counsel, insistcd that there vas no fraudulent combination 
or purpose, to mithhold license, proven ; but, if there m s  combi- 
nation proven, the Court had no p o ~ ~ - e r  to grant license, as they 
werc forbidden to do so by act of tl:c General dsscn~bly, passed 
a t  the session of 1531-'2, chapter 66, see. 6, x-ithout the w i t -  
ten recommendation of thc Conlmissioners of the said ton-11." 

After hearing argunlents of counscl, it is xclered by tllc 
Court, that the applicant have permission to retail spirituous 
liquors a t  his store in the town of Tarboro', for tnelve months." 

The defendant m s  indicted in a bill containing se~-cral counts : 
1st. For retailing to onc Littleton TTalston, nitliout a license to 
retail, against the form of the Statute, kc. ; 3cl. For retailing, 
in Tarboro', to the same person, ~ i t h o u t  a license granted by 
the County Court of Edgecornbe, upon the writtcn recommenda- 
tion of the Commissioners, against the form of the Statute, kc.; 
3d. For retailing to the same person, in tlic t o m  of Tarboro', 
without a license, against the form of the act of 1831; i t h ,  
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For  retailing with a license, but not with one obtained accord- 
ing to law, against the form of the act of 1831 ; 5th. As in the 
fourth count, but concluding against the " Statutes," in such 
case made and provided. 

It was proved that the defendant did retail spirituous liquors 
within the year from the date of the license, within the limits of 
the town of Tarboro', a,nd the Court being of opinion that he 
was not protected by the license granted by the County Court, 
so instructed the jury, who found the defendant guilty. 

Motion for a venire de novo. Motion over-ruled. Judgment 
and appeal to this Court. 

Attorney General, for the State. 
Moore, for the defendant. 

NASH, C. J. The defendant is indicted for selling spirituous 
liquors in the town of Tarboro', and the question arises under a 
private act of the General Assembly, passed in the year 1831, 
entitled " an act for the better regulation of the town of Tar- 
boro." See Laws of North Carolina, 1831, ch. 66, s. 6. 

By the general lam of tllc Stntc, the scvcral County Courts, 
seven Justices bcing on the Bench, are empo~vered to grant 
licenses to individuals to retail spirits by the small measure- 
that is, less than a quart, Rev. Stat. ch. 83, s. 7 ; but they 
are not a t  liberty to grant such license to any one, who does 
not prove by a t  least two mitnesses of knonn respectability that 
they h a w  known the applicant's character for one year a t  least, 
and that his moral character is good. This amounts to a pro- 
hibition to thc mngistrntcs to grnnt ,z liccnse upon any other 
terms; and it is a gross violation of their duties as Judges, if 
they grnnt a liccnsc, vitliont such proof of his good mo1d cha- 
racter. Tnrboro' is an incorporntctl t o m ,  a i d  has a Board of. 
Comrnissioncrs, invcsted wit11 the usual pon ers to pnss la11 s or 
ordinances for its regulation and government. A t  the rccjuest, 
no doubt, of the citizens of the plncc, thc act of 1831 --as pnss- 
ed. The power and right to grant licenses to retail spirits in 
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the town of Tarboro' was left in the hands of tho County 
Court ; but the evidence of the moral character of the applicailt 
was changed to the Commissioners. The latter body, to whom 
the regulation of the police in other respects is committed, are 
chosen by the citizens themselves-men of integrity, informa- 
tion and discretion, and, it was presumed, would be well ac- 
quainted with the moral character of every man who might ap- 
ply for a retailing license. Being themselves citizens of the 
town, and clothed with an important office, it was presumed 
that their recommendation would, to the magistrates, be a safer 
guide in the discharge of their responsible duties, than the evi- 
dence provided in the general law, in this respect. Upon this 
point, the language of the private act of 1831 is much stronger 
than that of the public act of 1836-so strong that no one can 
mistake its meaning and obligation. I n  the latter act, the lan- 
guage is, "that the County Court shall not grant a license to 
any person, &c., without a written reconzmendation from the 
Board of Commissioners," &c. Not from the Commissioners, as 
individuals, but as a board of public officers-not simply that 
the applicant is a man of good moral character, but must be 
recommended-not proved to the Court orally, but i t  must be 
in writing, that the Court may have upon its files the evidence 
upon which they have acted-thus placing the responsibility of 
their action where the law intended i t  should rest. Has this 
command of the law in this case been obeyed ? On the con- 
trary, the action of the Court has been in direct violation of it. 
I t  is said, however, that we cannot look behind the license, as 
it was granted by a Court having jurisdiction. Where a com- 
petent tribunal acts within the scope of its authority, their ac- 
tion cannot be questioned in a collateral way. Until reversed, 
it is not to be controverted. But, when such a Court does act, 
and their own record shows it had no power to do the act, their 
judgment is void, and conveys no authority. I n  the case before 
us, the record of the County Court shows that it was made 
known to them that the defendait had applied to the Commis- 
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sioners for a rccoinmendntion, a1x1 they had refused it. The 
record then proves they had no authority to grant the license, 
and it nas T-oid, and conveyed to the defendant no anthority to 
retail spirituous liquors by the slnall measure, in the town of 
Tarboro'. 

It was also insisted, that the Commissioners were guilty of a 
fraud i11 not agreeing to issue license to any one. There is no 
evidence of any fraud whatever, and the charge is fully answer- 
ed as to the agreement, by thc cases of YOGKG v. JEFFERS, 4th 
Dev. and Bat., and the ~ ~ T T O E N E Y  GENERAL against the JUS- 
TICES OF GUILFORD, 5th Ired. 315. 

The objection as to the conclusion of the indictment was not 
pressed here. 

This opinion mill be certified to the Superior Court of Edge- 
eomhe, to the end that the Court may proceed to sentence ac- 
cording to law. 

Judgment affirmed. 

STATE v. LYNN CURRY. 

Where one strikes another a violent blow, with a heavy pole, pointed with 
iron, and a figlit ensues, in  which the assailed uses a deadly weapon, 
with which he knoclia down his adversary and disables h ~ m ,  yet follows up 
his blows with great violence and cruelty and kills Iiini : on accomt of the 
greatness of the provocation in the firat instancc, and the passion naturally 
produced by the conflict, this is but manslaughter. 

THIS was an indictment for MKRDER, tried before his Ho- 
nor Judge CALDTELL, at  the Spring Term, 1854, of Northamp- 
ton Superior Court. 

The prisoner and the deceased, both free persons of color, 
started from Gaston to ascend the Roanoke River in a loaded 
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boat, assisted by a slave, the deceased being themanager. Af- 
ter rowing up the river three-quarters of a mile, they were heard 
quarrelling by a witness then about one hundred and fifty 
or two hundred yards behind themin another boa& When the 
witness first heard them quarreling, the prisoner was standing in 
the born, and the deceased in the stern. The witness stated that 
their boat was gaining on the boat in which the prisoner 
and deceased were ; the latter was somewhat drifting with the 
current. During the quarrel, and when within about a hun- 
dred yards of the other boat, he saw the prisoner striking at 
some one in the bottom of the boat, at which time it  was drift- 
ing, and continued to drift towards them ; that the deceased so 
being stricken was near the stern, a little in advance of the 
point where he first saw him ; that the prisoner continued stri- 
king until the boats were so near together h a t  he could discover 
that it was the person of the deceased on whom the blows were 
being inflicted; that he was lying on his back with his legs 
across a pushing pole, and that the prisoner continued the blows, 
giving the deceased five or six after he awertained who i t  was. 

The witness also stated that the weapon used by the prisoner, 
while beating the deceased, was what is called a boat-slide; that 
i t  was about eight feet long and three and a half inches wide, 
and two and a half inches thick, and had iron on each side near 
the ends; that he went into the boat where the decemed waa 
lying, and washed the blood off his head and face, and said to 
the prisoner, "You have killed Harris," to which he replied, 
"Damn him, he is only drunk." The witness then mked the 
prisoner why he had done ao, and he replied the deceased had 
stricken him first. The witness did not see the parties when 
they first engaged. The same witness testsed, m did three 
others who saw the prisoner immediately after the occurrence, 
that there was a bruise or puncture on the cheek of the pris- 
oner, and that i t  was bleeding. 

This witness also testified that the pushing pole, over which 
the legs of the deceased were hanging, was some a t e e n  fed 
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long, had iron on its end, and was broken off at the end at  
which the iron was. The jailor testified that the prisoner was 
committeed to jail a short time after the occurrence, and that 
he had a bruise or cut over one of his eyes, and said that it was 
caused by blows given him by the deceased. The deceased died 
about twenty-four hours after the occurrence. Sveral  witnesses 
who examined the deceased, before and after his death, stated that 
his arms were bruised, and one of them broken; that his scull was 
badly fractured-that there was blood on the brain, after the 
bones of the scull were removed ; and that his head was bruised 
and bloody all over. 

The counsel for the prisoner insisted that the testimony only 
made out a case of manslaughter, for that there was evidence 
that the deceased had stricken the prisoner two blows in the first 
instance. 

His Honor charged the jury that the weapon used by the 
prisoner was a deadly one, and that even supposing that the 
prisoner had been stricken by the deceased, as insisted by his 
counsel, still, if they believed from the testimony that the pris- 
oner knocked down the deceased with the boat-slide in the ren- 
contre, and, when the deceased was so down, continued to beat 
him from the time when first seen striking, up to the time when 
the two boats came together ; that with the deadly weapon de- 
scribed, he bruised and wounded him to the extent deposed to by 
those who examined the body of the deceased, that it would be 
a case where the violence inflicted was out of all proportion to 
the provocation, and would be murder on the part of the pris- 
oner. 

The counsel for the prisoner then moved the Court to charge 
the jury that if the prisoner and the deceased entered into the 
contest upon equal terms, and, during the rencontre, the priso- 
ner killed the deceased, it would be but manslaughter on the part 
of the prisoner. 

The Court thereupon told the jury, that the general principle 
laid down by the counsel, dl malice apart, wrts correot ; but it 
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did not apply to this case ; for even supposing the prisoner to 
have entered into the conflict upon equal terms, yet, if he 
knocked down the deceased, and continued to beat him 
with the weapon described, and in the manner and to the extent 
testified to by the witnesses, it would be murder on the part of 
the prisoner. 

Undcr these instructions, the jury, by their verdict, found the 
prisoner guilty. 

Rule for a venire de novo; for error in the inatructions given 
the jury. Rule discharged, and appeal to the Supreme Court. 

Attorney General, for the State. 
Barms,  for the prisoner. 

PEARSON, J. If  two men fight upon a sudden quarrel, and one 
be killed, i t  is but manslaughter, although the death is caused 
by the use of a deadly weapon. 

But if, in such case, the killing be committed in an unuszcal 
manner, showing evidently that it is the effect of deliberate 
wickedness-malice, not passion, it is murder, although there be 
a high provocation. 

It is well settled that this is the general rule and the exception. 
His Honor mas of opinion that the case under consideration fell 
within the exception, and the prisoner was guilty of murder. 
There is error. 

From the manner in mhich the case mas put to the jury, the 
prkoner is entitled to the benefit of every inference that the ju- 
ry were a t  liberty to draw in his favor ; for, his Honor took the 
case from the jury, and instructed them that in the most favora- 
ble point of view, the prisoner was, according to the evidence, 
guilty of murder. 

The faois, then, are to be taken to present this case : TWO 
free negroes start for the purpose of carrying a boat up the ri- 
ver ; in a short time they get into a, quarrel: one seizes a pole 
fifteen feet long, the other a slide, or a piece of plank eight feet 
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long ; the dcceasod gives the first blom, by n stroke or push 
with the polc, (which has an iron spike at  the end,) making a 
bruise or'puszctzcrc on the check of the prisoner, and a bruise or 
cut ovcr one of his eyes ; the pole is broken by being struck 
against the side or bottom of the boat; the prisoner gives the 
deceased a blow with the slide on his head, by vliich hc is knock- 
ed down upon the bottom of the bozt; after he is do~vn, the 
prisoner continues to strilw with the slide many times; how 
many times he struck cannot be determined ; the deceased died 
twenty-four hours afterwards. A witness says hc continued to 
strike from the timc the boats w r c  onc hundred and fifty yards 
apart, until they got ncar enough to see that he was striking a t  
deceascd in the bottoln of the boat-onc boat floating domn the 
stream, and the other passing up to meet it. A11 examination 
of the body shoms that " thc arms mere bruised, and one of them 
broken. The scull mas fractured, and there was blood over the 
brain. The head mas bruised and bloody a11 over." 

Suppose the arm mas brolccn by one blom, the scull by another 
mhich knocked the deceased domn upon the bottom of t!lc boat; 
this natural evidence, furnished by the state of the body, about 
which there can be no mistake, for it is not under the influence 
of the imagination, shon-s that there could not have been many 
other blows inflicted, and the evidence can only be reconciled by 
supposing that after the deceased vas  domn in the bottom of the 
boat, not more than one out of ten of the bloms made vith a 
plank eight feet long, could take effect upon the body of the de- 
ceased. So, the force of most, if not all the blows, stricken 
after the deceased was down, must have been spent upon the 
sides or bottom of the boat. 

We must here observe, that the fact that the prisoner contin- 
ued t o  strike with the slide, after the deceased mas lying in the 
bottoln of the boat, and did not punch or j o b  mith thc end, which 
was the only may in which the slide could theu have been used mith 
deadly effect, tended strongly to show that he was acting under 
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che biind fuiy of prlssion, cauooct not merely by the provocation 
~f a blow, but by the cxcitemeut of a fight. 

Assuming these to be the facis, the cluestion is, does the case 
fall d h i n  any exception, so as to be runrder, and not man- 
slaughter? Take a gcnemi ~ i c w  of xhe subject. If two men 
upon a sudden cjuzrxl, get illto a fist fight, and one, mithout 
giving notice, d r a m  a knife, ancistalss the other to the heart, or 
blow his brains out vith a, pistol, it is maaslaughter, because, out 
of regard to the frailty of our nature, the killing is supposed to 
be the effect of pasdion, Lrought on by the high excitement of 
rhe fight. Does the case under consideratioa, nhere both parties 
seize upon weapons not prepared before hand, but of a most ua- 
vieldy liind, and continue to use the same Teapons throughout the 
coaflict, bear any coinparison in regard to its cnormity nit11 the 
eases of mallslaughter stated above ? 

To go more into particulars: I n  order to make theproper ap- 
plication of a rule of lan, it is necessary to reflect and see 
upon vhat  principle the rule is fouaded, alhough there be 3 

great provocation, if the presumption that the party acted under 
it is rebutted, and it be ~ h o n n  that Le acted from malice, the 
killing is murder. STATE 1. J o ~ r s s o ~  1 Ired., 354; STATE 'J .  

MARTIN, 2 Ired. 101. If one puts his adversary to death in 
an unusual inanner, the fact of his going out of the usual nay, 
ahoms that he acted delilseratel~, a i d  not under the impulse of' 
passion, ~ h i c h  alxays moyes strightforvard. Such deliberation 
shons malice. This is the l~rinciple (and it is founded in our 
natnre) upon which the exception is made. For instance, tmo 
men ~ ~ p o n  a sudden quarrel, engage in a bloody fight, and are 
separated; mhereupon, one of them proposed to "drink as 
fricncls," and contrived to put poison in the cup of his adversary : 
this is murder; for, although there is great provocation, and 
the thing is done instantly, whik the blood flom and the mounds 
continue to smart, still, it mas not done in the may that passion 
influences men to act, and shoms deliberate wickedness of heart, 
~ ~ h i c h  amounts to malice. 1 Kale, 45.3. So, if two personsfight, 
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zncl cneof them overpomers -the other, and then puts a rape aroan? 
his neck, and strangles him, it is murder. (' The act is so v i l fd  
m d  deliberate, that notlling e m  justify it." REX. V. $HAW, 25 
E. C ,  L. 443. 

On the other hand, n e  &ill state tilo other eases vhich were 
held not to come within the e::ception--up03 a sudden quarrel, 
the prisomr pushed the cleceasecl clovin ; he got e ~ p  anrl struck t l x  
prisoner several Bloms in the face ~ i t h  his fist ; the prisoner pnelz- 
ed him domn again, alld stamped him upon the belly and stom- 
ach tn-o or three times, and as hc m s  gettin? L I ~ ,  l i ick~d 
hiin in the face, '6 the blood came out of the inout11 a d  nose of 
deceased, he fell baek-mrcls, a i d  died the next day." Relcl to 
be manslaughter. AYES' case, 1st finssel 406. 

Upon a sudden quarrcl, two draw their s~vords and fight, the 
prisoner runs his sword through the  bod^ of the deceased, a i d  
after he fell, took him by the nape of the neck, dashed his head 
upon the gro~md, and said, " J-11 you, Ton ape dead.'' JESNER, 
B., told the jury this  as only manslaughter : but the jury were 
disposcd to find it nluriler, became of thc dashing of the head 
against the grou~id; but ALLISOS, J., repented to theill that it 
rras manslaughter only, fiiicl they found rccordingly. WAT- 
TEES' case, 12 State Tri. 113. Thc cnsci put above of one -svllo, 
after engzgiag in a fist fight, 1%-ithout notice, stabs his aclrcrsary 
to the heart xith a knife, or b!o-A-s his lwains out nith a pistol: 
are as strong, if not E ~ ~ O I I ~ C I . ,  tha &;her of the t n o ;  and the 
principle is estal~lishecl, that TI-here there is n strong p~ovocatio:l, 
and the violence is but tllc ncltarnl and U S U ~  egcct of pa~sioil 
excited to the highest pitch, the killing is but manslaughter. 
MTe, therefore, think his Eonor erred in holcliilg that the prison- 
er's case c a m  IT-ithiil the exception, and that he ought to have 
instrnctecl the jury that it rras nianslaughtcr only; for there 
was a strong provocation, greatly escitctl l ~ y  the eschnnge of 
blons, and the nlany blon b givcn, or attempted to be g i ~  en, nhile 
the deceased x t s  lying on the l~ottoin of the boat, vere but the 
natural alld ordinary effect of blind passion or "furor brevis," 



JUNE TERM, 1854. 287 

State a. C ~ r r y .  

as the hooks call it. Under such circumstances, a inan is not 
oxpccted tc count his blows or note their violence. 

The general rule is, that a killing upon legal provocation is 
manslaughter. There is a sccond exception--if the provocation 
be slight, or as Foster calls it " trivial," and the killing is done 
~ i t h  a degree of violence out of d l  poportion to the provocation, 
i t  is mnrdcr. The excaption is mnde upon the ground, that as 
the provocation vas  slight, such excessive violcncc cannot be 
attributed to it, and must proceed from wickedness of heart: 
malice, not passion. This exception, as a matter of course, on- 
ly  applies where the provocation is slight; for, if the provoca- 
tion be great, the violence cannot be out of all proportion to 
it. Accordingly, Poster, in his Crown Law, 291 and 292, ex- 
pressly confines it to ' L  cases of homicides upon slight provoca- 
tion ;" and for illustra,tion, refers to several cases. A., finding 
s trespasser upon his land, knocks his brains out with a hedge 
stake. This is murder, because of the excess of violence. A 
parker found a boy stealing wood. H e  bound him to his horse's 
tail and beat him : the horse took fright, ran off, and dragged 
the boy on the ground, so that he died. This was held to be mur- 
der. The judges laid much stress upon the fact, that the boy 
come dovn out of thc tree as soon as he mas bid, and made no 
resistance. So the provocation was slight. Crown Cases, 131. 

A woman gave a soldier a box on the ear;  he struck her in 
the breast a i th  the pummel of his sword. The woman fled. 
H e  pursued and stabbed her in the back. "Holt was at  first of 
opinion that this vas murder. A single box on the ear from a 
noinan not being a suffxient provocation to kill in this manner, 
after he had given her a blow in return for the box on the ear." 
Bnt, afterrinrds, it appearing that thc moman had struck the sol- 
ilier in the face nith nn iron patten, and drem a great deal of 
blood, it vas  held clearly to be no more than manslaughter. 
This case, and the others put by Foster, shorn conclusively, that 
the exception v e  are nom considering, only applies to cases 
nhere the provocation is $light. His Honor, in the first part of 
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the charge, held, that  the prisoner's clsc fell within the excep- 
tion, and failed to advert to the fact that  the doctrine 3~3,s not 
applicable, because thcre  as strong provocation, and the cxcite- 
ment of a fight. 

There is a, third cxception. If one, haying the right to chas- 
tise, as s parent or master, exceeds the bounds of moderation, 
the  killing, although he did not intend to kill, vill be n~anslaugh- 
ter, as o general rule. Tlie exception ic, that  if the mcnsurc of 
the punishment, or the inrtrumcut used, is "liliely to kill, due 
regard being a l w ~ p  ha.1 to the age ant1 strcngth of the party, thc 
offence is mnrder" Fostcr, 262. A s  nherc a master corrected 
his s e r ~ a n t  xith 311 iron hzr, and a schoolinaster stamped on a 
scholar's helly, so that  they died. 4 Blackhtone, 199. 

This exceptioil has no hearii:g upon the t a re  before us, but we 
thought it proper to stotc it. in comlection ~ \ i t l l  tLo t ~ o  other., w 
t h t  the rrhole might I-E ~?rc.rntcd., nrvl the ( l i ~ i  ling l i ~ c ,  he- 
tr ecn the three crrccpticns to  tllc ~ c a c r a l  rulc ii_l regard to  laail- 
shughter, niight lje distinctly marhed. 

1st. T'i'here there ir; strong l-rovocation, if tlic Lilling is donc in 
an  unusual manner, i t  is murder. 

2nd. Where thcre i s  but slight provocation. if the hilling is 
dnne nith ail cxcccs of ~iolencc,  out of all propor t i~n to t l ~ c  pro- 
vocation, it is murllcr. 

3rd. TiTliere the to chai t iv  is al~uscd. if the rncacure cf 
clnstisement or the n capons UWI I J C  likely to kill. i: is mm cler, 

Wc vcre  induced to enter thua fully into the sul~ject, for the 
pvrpow of explsining conic g.sncr-11 r c ina rk~  t h t  f d l  from tlie 
Court in the  pinion delirered in thc easc of STATE 7 .  JJP,~:ATT, 

1st  Ired., 86, vlrich (as T i c  C L ~ J ~ Y C )  iniiIc(1 the lcarnctl jitdgc 
nho  tried the caw liclo~r, hy ~~i?fc~m(l i i l , "  the di-tinction l ~ e t ~ ~  ecr. 
the 1s t  and 2d cxceptimq, ~o as to put a ca-9 of ctrong o~ 
'. b ifrierons" pro~ocation ulxm the .rime footing vi th  one ahcrc 
the prowcation m s  blight ant1 '. tririnl." 
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STATE v. ADMIRAL N. CADWELL. 

A defendant, apon a trial for a clergyable felo~y,  is entitled to challenge, per- 
emptorlly, thirty-five jurors. 

THIS was an  indictment for Grand Larceny, tried before his 
Honor Jndge ~ A U X D E R S ,  at  the Spring Term, 1851, of Anson 
Superior Court. 

The defendant claimed the right to challenge, peremptorily, 
thirty-five jurors, niid llaving cliallciigcd four, offered to chal- 
lenge the fifth juror, but the challenge r a s  disallo~red, a i d  the 
juror t n l m ~  and snorn. 

Defendant csccptecl for crror. 
The jury fouiicl the defciidaiit guiltj.  
Rule for a, 7~ot i , '~  (2c ~ ( o c o ,  for crmr iil the matter excepted 

to. Rule disclinrgccl. Apped.  

N ~ I ,  C. J. Tllc cluestion prczentcd for our consiclcrntion on 
this rccord, arises uildcr tile IN1 sec. of the 35th ch. of the 
Revised Statutes. I t  is as follows : "Every person on trial for 
his life, may malx  a peremptory cllnllcnge of thirty-five jurors," 
kc. Was the dcfenclant on trial for his life ? Uiiqucstionablg 
he Toas. Simple larceny, nllerc die tliing stolen is of tlie value 
of tmclve-pciice sterling, is n felony punisllable nit11 dmth  by 
the coruiuon Inw : nix1 bnt for thc Statutes for the sulclioratioll 
of the lan-, graii thg tlic bcnefit of clergy, might be still so visit- 
ed. The stealing, to tlic vulne of t~elvc-pence,  is a, capital 
felony. 4th 31. Corn. 238. Cut the prisoiicr nil1 not suffer 
death for the first oEencc. I I c  is entitle11 to the benefit of his 
clergy. The verdict of the jury, when they coiirict, is that 
t he  prisoner is guilty of the felonious stealing. I n  ordcr to 
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avoid the extreme penalty of the law, he must, in anslyer to the 
question asked him by the clerk, "what he ha3 to say ~ ~ l l y  sen- 
tence of death should not be pronouilccd upon him," pray the 
benefit of his clergy, which is immcdiatcly grantcd him. In  
contemplation of law, by a conviction of a clergyable felony, 
the prisoner's life is forfeited. See STATE v. CARROLL, 5th Ire. 
259. The prisoner in this cnsc m s  indicted for grand Inrceny, 
'and mas, under the act of Assembly, entitlcd to his full, per- 
emptory challen6e of thirty-five jurors. And the denial of this 
riglit mas error in the presiding Jndge, entitling ihe prisoiler to 
a vezire de novo. 

This opinion mill be certified. 

Judgment reversed. 

STATE v. ROEERT G .  WARD. 

In ml lndictinent for forciblc entry :111(l dct:iincl. at Cominor~ Lnw, if tllu ver- 
dict is i~ general one, :und llic eviclwcc fliils to anplmrt c.it1li.r Lralicll of' tile 
charge, there  nua at be n V E X I R E  D I Z  NOW. 

Whether a n  i~idictinent will lic nt Coliiinon Law, for a forcible dctainer, where 
the entry was peaceable: QITRE? 

THIS was an indictment for a Forcible Entry and Detainer, 
tried before his Honor Judge ELLIS, at  the Spring Term, 1854, 
of the Oilslow Superior Court. 

The evidence on behalf of thc Stnte nns, that the loczrs i z  
qzco  as ,z small uni1:linbitcd islr,nd, lying b e t ~ c c n  Bio\\-11's 
Sound and the Ocean, mostly a bnrron smd-bcacl!, and princi- 
pally fit for fishing. There v-as n spnruc grow of li\-c oak upon 
it, and some pasture land, suitnhlc for ginzing stosli. There 
had bccn an old established fishing tscncli ulmi it. Tlic lo1\-er 
side of the island m s  entirely unfit for agricultural purposes. 
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The prosecutor had go110 upon the island three or four years 
bcfore the cntry co~aplaii~cd of, and rcntecl 0v.t the fislling beach 
for three successive seasons, ~vhicl~ Kas known to the defendant. 
H e  had also erected a houw, where the fishcrnien resided du- 
ring the time referred to:  had occssionally cut live oak on the 
premlses ~~llereve:. be p!easccl, and hnclgcneraliy kept hogs upon 
the lalid, but at  the time of the allegcc! trespass, had r c ~ l o v d  
them temporarily. The  prosecu.tor exhibited a granT for the 
premises to one Frecninu, (which was received ~~3tlthout objec- 
tion,) dated May, 18-1-G. The prosecutor lived upon the main 
land, about one mile from the island. On the occasion in 
question, he saw a nuniber of persons approach the island 17-ith 
boats, and, going over in~iizccliately, he found the defendant and 
eighteen others mith irets and other fishing apparatm on the 
beach: they said they intended to fish thcre ; the prosecutor 
forbade their doing so, when they rep!;nd that if James Ward 
would give them a bond of indemnity, they mould fish at  all ha- 
zards ; and that he had gone to prepare one. Finding that they 
persisted in their resolution to fish in defiance of him, he retv-rn- 
ed to his place of abode. A fern clays afterwrds, prosecutor 
returned to the island, and again orclcrccl the party to leave, to 
n-hich they replied that Jallzcs Kard  Iml given them 3, bond of 
indemnity, and that they intended to remain at  all hazards. 
Prosecutor stated to them he woulcl bring a jury and dis- 
possess them, to mhich one of them in the presence of the others 
replied, that their number JT-as greater than the jury, and if 
he brought them thcre, they ~~oulc l  cspel the jury and prosecu- 
tor with force. He thcn lcft them, and t h y  remsinecl and con- 
tinucd to fish the remainh .  of the fi,liing seazon. I t  was 
i ) ~ ~ ~ e d ,  by a witncqs for the dcfenilmt, that J s m s  Wi'ard 
had landed on the islancl in the 1mming, but had gclie off 
to prcpai.e a boiid, and did not retcm until tlic posecutor 
hncl lcft. The clcfcldant, t l i ro~~gh his coruisel, cm~rndecl 
that tlic prosecutor h:id no nctual po~se~sion of tlic island aL the 
tinie of the c n t i ~ ;  bnt that the same 1)-as in t h  liowision 
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of James TITard; that  no person beiiig present forbidding the 
e n t r ~ ,  the same was peaceable. 

The Court charged the jury ( ( tha t  they mu& be satisfied that 
the prosecutor had the actual posseasion of the prenlises in ques- 
tion, to sustain the charge contained in the bill, and that if his 
evidence m s  true, as to the character of the premises, the uses 
of ~vhich they ncre  susceptible, and to which he had applied 
them, lie had an  actual posscssion, tliough he vas  not upon the 
is!ai~cl at  the time of the entry : " That, iiot~v-ithstai~cliiig the cn- 
t ry  of Jaillcs Ward before the othcrs, early 011 the morning, and 
beforc the a r r i ~ a l  of the prosecntor 011 the afternoon, if the 
prosecutor n as d e t e r d  f~o:ii maintail~iag lii, poqsezsioa TI hen 11e 
did arrive, hy tlic threats of the defeneadaiit nnc! his associates, 
a d  their nul115erd arrayed against him, and their dcnicanor 
up011 ~l:c ccca4on pi.oJ.l;sd t h  con: ictioi, in tile mind of the 
~ ~ C G C L I L ~ O Y ,  tslld s&fkd the ~LIL,;. i h t  any c3dl3cs to ictain the 
110< c--im 77 auld  ha^ e proT eil a;m, ailing, and on this account he 
~clinciuisl~cil it, this rrould he b ~ , c h  n f~ ic ib lo  ~ ~ i t l ~ l i o l ~ l i l ~ g  t l x  
p o w ~ 4 o n  a9 mould midie the defcni!~nt guilty of the forcible 
dctnir~er cliargccl in the l~ill." 

Tlic jurj- f i i ~ i l d  tile defcndaat guilty. ILde for a xni,.e de 
1 2 G C 3 .  nilk Jischugci. '311 1 jadAment a11d api3cal to thi:, Court. 
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had been in the habit of using the island as a fishing ground, and 
for pasturing his cattle. A t  the time the defendant and his party 
entered, no person mas on it but themselves, and after being there 
some time, the prosecutor ven t  over and ordered them off. 
They refused to go, and announced their determination to retain 
possession by force, if necessary. This was certainly sufficient 
evidence to support the charge of forcible cletainer, if i t  be in- 
dictable a t  colnnlon law. Does i t  show a forcible entry ? We 
think not. The defendant entered peaceably, committed no 
indictable t i ~ s l ? " ~ "  and when one ninkes a peaceatle and law- 
ful cntry into land, no one being in the actual possession, he  
has a right to maintain that possession xi th  force, if necessary ; 
and the rightful o m e r  has no right to take possession by force, 
hut niust resort to his c j e c t ~ c n t ,  or seek reclrcss undcr the act 
npil ,st  forcil~lc entries ancl ilctaineri. STATE v. JOIIX-TOY, 1 
Dev. aiid Cat.  3%. Every forci1,le cntry ncccssarily, a s  hcfore 
stated, einhraccs a forcil~le trespass. Was there any such tres- 
p a s  here ? I n  the case STATE v. K-~LICEE, 10  Ired. 234, the 
Court tlcciclc, tolanlie a forcil~lc trespa-5 indictable, some person 
mubt be in the house or on the premises. I n  Jo~wsox's casc, 
the same cloctrinc is llclcl a i  to the peaceal~lc cntry of the dcfen- 
clant. I n  tllc STATL V. X~CALLC'I, 9th Ire. 377, the Conrt say, 
" the gist of a forcil~le t reqnss  ia a high-handed invasion of the 
~ x t u u l  possession of anotllcr, l:c being present." IIcre the cn- 
t ry  of the defendants  as a peaceable one. His  detainer was 
forcible ancl hclictable, but cannot relate hack to the entry, 
The verdict is a general one, finding the dcfcndant guilty 1~0th 
of t1Lc forcikrlc tre\pass, and the forcible detaincr : and his 
IIoiior charged the jury, if they heliewd the evidence, the de- 
fendaat x a i  guilty of the forcible detainer. I n  this there is 
no error. The indictment here is to he considered as if i t  con- 
tained t ~ v o  counts-onc for a forcible er,try and detainer, and 
the other, for a forcible dctainer. TThcn that is the case, and 
one of the counts is gcod and the other bad, a general verdict 
 ill be sus ta i~~ed,  as having bcen given on the good count. But, 
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where both connts arc good, ancl the evidence supports but one, 
and there has been a g c ~ e r a l  verdict of guilty, it is manifcst 
that the verdict cannot stand, for the judge cannot know on 
m7hich count to puni& the defendant. For this error there must 
be a venire de novo. 

On the trial it was objected, that an indictment for s forcible 
detainer could not be sv.ctnincd at  colnnlon lam. Tlic question 
is not ~vithont its difficulties ; and though v c  n o w  give no opin- 
ion on the question, we very strougly doubt if it can. The 
doubt has sevcral times been csprcssed in this Court. In  JOIIN- 
SON'S case, ubi supra, p. 326, the Court say: " If an indictment 
will lie at common law for a forcible detainer, after a peaceable 
entry," kc. But we refrain from going into the subject, a0 it is 
not nccessury to a decision of the present question. 

Judgment reversed and a venire de novo. 

SAMUEL IZISSAM v. SAMUEL T. GAYLORD. 

Where A. tnkcs a dccd from D. for :L part of a tract of land, tlicy are both es- 
topped by snch deed from denying that E. had title, as to that part, ancl that it 
passed to A. ; but such entopl~el does not extend to the otl~er part of B.'s land. 
In an  action, tliereibre, a m i n i t  A. lor  trcs11a4ng on t l ~ i s o m i t t d  part, B, 
n1n.t sllow -oine otl~ur a ~ i d  I~cttcr titl-. t11iiil tlic esi01~pc1,or 11c cannot re- 
cover, lrc liaving no actual po.:se,.>ion of the ~ o c c s  IN QUO. 

Ti113 vas an action of trespass yz~nre cluusu~n fregit, tried he- 
fore his I Io~ ,or  Judgc JIASLY, at the Spring Tcrm. 1854, of 
17aJ1ington Superior Court. Plea : liberum tencnarntum. 
(The iame caae v a i  l~eforc thi, Court at  December Term, 1852, 
and rcported in BLI-bec's Law Report, 116.) The locus in  quo 
was a portion of the lots designated in the plan of the town of 
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Plymouth, as numbers 154 and 155, and represented on the an- 
nexed diagram by the triangle 3, 4, 0. 

DIAGRAM. 

2 1 

No. 155. No. 154. 

1 

No. 153. 

C 

The plaintiff offcreil in eviclcnce n deed to hilnself for the lots 
No. 1.54 and 155, also for lot No. 123, adjoining on the South, 
and like~yisc introduced tlie dccd ~nacle by him to the defendant. 
conveying " two lots of ground in the t o m  of Plymouth on the 
South-side of Water street, l a o n n  as the Winchell lots, num- 
bered in the plau of the said tovn :is the upper parts of 1.54 
and 155, upon which is located two store-houses, out-houses and 
Bitclien : the grounds beginning at lot No. 153, thence along 
Water street up the said street to the corner of Jefferson street, 
tlmlce up Jefferson street t ~ o  hundred feet, thence to the 
Soutlmest corner of lot 153, thence along lot 153 to Water 
street, the first station." 
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I t  mas in evidence that lots No. I54 and 155  ncre  ca!ied and 
k n o w  as upper parts of 154 and 155, (the other or lowe~par t s  
thereof being on thc oppositc sidc of VTater street, on the 
margin of the River,) anJ  that they Rcre also gene rn l l~  Iinorrn 
as the W i ? t c l ~ e l l  lots. And it mas admitted by both parties that 
the Southern limit of these upper parts extended to thc stable 
of the dcfendmt, a i d  covered thc locus  iiz qzco ; but stopping 
short of thnt limit a t  the termination of t n o  hunclred feet, call- 
ed for in the deed, and thence r~ulniiig eastwardly to the coi.- 
ner of the lots, voulcl lcave the defendant a trcspasser. 

The defcndant contcndcil that  no title had been shonn, and 
consequcnt!y no possession, itllere being no actual possession of 
the l o c m  ~ I C O  ;) but the Court held that there mas title is7 ea- 
togpel as against the clcfcndnnt, nnd a possession by construc- 
tion. 

The jury returned a verdict for tlie plaintiff. 
Exception on account of misdirection, and after the judgment 

of thc Court, defendant appcalcd to this Court. 

JIoorc, for plaintiff. 
Heath, for defendant. 

PEARFOF, J. A t  December Trem, 1852, it v a s  held, that the 
general description in thc clced, executed by plaintiff to defen- 
dant, mas controlled by the particular description. So that the 
deed did not cover thc nhole lot, but left out a s~nttll triangle, 
which is the loczls i7t  p c o .  

Upon the last trial, the defendant took the ground thnt the 
plaintiff had not s h o ~ n  title, and conscquently could not recover, 
as he mas not in the actual possession, but the Court hcld "there 
mas title by estoppel as against the defendant." There is error. 

The plaintiff offercd no evidence of title except a deed to 
himself by somebody for the nhole lot. I n  regard to that part 
of t h e  lot mhfch is covcred by the deed executed by plaintiff to 
the defendant, the parties are estopped. But n h a t  is there to 
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create an estoppel in regard to that part of thc lot mhich is not 
coverecl by the deed? 

lye  mi&t content ourselres by saying there is no case or ill- 
tiillation in a text-book, tliat an estoppel ever extendecl to any 
thing which is not covered by the deed, out of which the estoppel 
grays, 3nt it may be proper to golllore fully into the subject. 

Tile plaintiff claim., title to the mhole lot uiider one cieed. 
?ye suppose his I-Ionor yielded assent to this course of reasoning. 
The plaintiff's title is the same to evcry part of tlie lot. I t  is 
ad~nittecl his title to one part is good. I t  fol1ov;s that his title 
to the otlier part niust also be good ; and, extending t11c s ~ l l o -  
oism, the title is the same to every part of the lot; the clefen- 
a 

fant is estopped to deny the title as to one part, it fol101.i~ that he 
is estopped to deny the title as to the other part. 

Laying no stress on the fact, tliat when a ilecd operates by 
estoppel, it must do so p rop io  +re, a i d  can clcrive no aid from 
a collateral fact, such as that the plaintiff' clainlcil title to the 
.;p-hole under one deed, %-e think it ~vil! bc seen, q o n  a littie 
reflection, that both of the above propositions are falze. 

The fact that thc plaintiff clain~ed title to the TI-hole lot uilcler 
one deecl, by no iiieans sustains the major premise ; that his title 
is the same to every part of the lot. I t  n a y  w l l  be, that the 
title of the person vho made the deed to the plaintiff n.as good 
as to one part of the lot, and not good as to the other. So, al- 
though the plaintiff clainis the mhole lot under one deed, his title 
may be good as to one part, and not good a.s to the other. 

I f  A. lilakes a deed to B., for a tract of 1,000 acres of land, 
and i t  be admitted that B., nnclcr that deed had acquired a good 
title to five hundred acres, a part thereof, it does not follow that 
he has a good title as to the other part. So, if C., (in the cade put,) 
makes a deed to C., for 500 acres, a part thereof, although 
there is an estoppel as to the part covered by the deed, there is 
no ground for an estoppel, as to the part not covered by it. It 
may be, he did not include the mhole, because he was ayare of 
a defect of title as to  a part. 
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We suppose his honor made the decision before he had taken 
time to clear away the confusion of ideas produced by proposi- 
tions which, although false, were well calculated, at  first blush, to 
mislead. 

Mr. Moore yielded the position that a deed could not estop in 
regard to land not included in it, and pressed by the ques- 
tion. What is there to create an estoppel in regard to that part of 
the lot not covered by the deed, he says, it may be, there is no 
estoppel, teclinically speaking ? As far as we are able to appre- 
hend the idea he intended to suggest, his answer is this : " The 
defendant, upon the first trial, insisted that the deed executed by 
the plaintiff to him, covered the whole lot by its general discrip- 
tion. Failing in that, he insisted, on the second trial, that the 
deed covered the whole lot, because of some change that had 
been made in the location of Water street ; and having thus, in 
a solemn manncr, asserted that his deed covered the whole lot, 
which, by necessary implication, is an admission that the plain- 
tiff, under nhom he claimed, had title to the whole, he cannot 
be heard to say that such is not the fact; his mouth is shut ; he 
is estopped." 

Estoppels must be mutual. This is settled. That vhich shuts 
the mouth of one, shuts the mouth of the other. The plaintiff 
lias not only lseen allo~ved to deny tlle allegation that his deed 
to the defendant covered the whole lot, but his right to recover 
depends (among other things) upon tlie fact that tlie deed does not 
cover the mhole. The idea, therefore, that an estoppel or any 
thing in the nature of an estoppel, can grow out of the fact, that 
the defendant attempted to prow that his deed covered the mhole 
lot, is out of the question. " T l w e  never i s  a n  estoppel unless 
hot11 parties in a solemn manner, by ~vord or act, agree as to a 
fact, and act upon such agreement, '. then neither can afterwards 
be heard to gainsay it." IREDCLL V. BARBEE, 9 IRED. 255. 

The parties have agreed and acted upon the fact that the 
plaintiff liad title to the part of the lot ~tllich is covered by his 
deed to the defendant. As to the other part, they have n'ot, by 
mord or act, agreed upon any thing. 
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We give no opinion upon the point made by tho allegations of 
a change in the location of Watcr Street, because our opinion is 
not called for ; and the point is not  resented with clearness. 

Venire de novo. 

LEWIS AND JACKSON, v. JOIIN W. KEELING. 

The right of fishing in a navigable river is subordinate to the right of naviga- 
tion. 

A boat upon a navigable stream has a right to go to the bank when and where' 
it  is necwsnry to do so, and i:j not liable for damage done to scinee drawn 
across the way, if such damage was donewithout malice or wantonness. 

ACTION in the the case for negligently running into and in- 
juring a seine, tried before his Honor Judge ELLIS, a t  the Spring 
Term, 1854, of ITcrtford Superior Court. 

As the correctness of the instruction given by the Court to 
the jury rests mainly on the evidence produced in the cause, it 
is deemed cxpcclicnt to set it forth fully. The plaintiffs called 
one Taylor, who swore that they were engaged in fishing on 
Chowan river; that a t  the time of the alleged injury, the 
seine was partially drawn into the shore, the farthest part of it 
extending about four hundred yards outwards into the river; 
that t l ~ e  river war unobstructed for threc fourths of a mile be- 
yond the outer part of the seine, ovcr any art  of .which out- K ~ i d e  space, the defendant could have gone wit his boat. At this 
juncture, the hands a t  the fishery were engaged in taking in the 
seine, the two ends upon the shore being two hundred yards 
apart: A flat boat was stationed a t  the upper end, the bow 
of which was on the shore, and the stern towards the stream, at 
which they were taking in the seine and placing it in the boat, 
While thus situated, the steamboat of the defendant came 
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down the river, and when first seen, was on a course which ~ o u l d  
have taken her outside of the seine, had she kept it. As she 
approached, however, she turned suddenly in towards the shore, 
a t  the signal of a passenger standing on the beach near the 
fishing boat ; she continued this coursc until within fifteen feet 
of the shore, when she came up against the stern of the fishing 
boat (upon which, in the meantime, the passenger had gone;) 
she was there entangled in the seine, ~ ~ h i c h  was lying and float- 
ing in the water near the stern of the boat, and it was thus torn. 
The steamer having taken the passenger from the flat, passed 
over the seine, tearing it apart, and proceeded down the river, 
passing over the lower part of the seine, and tearing that also : 
This was in the day time, the wind blowingfreshly clown the river. 
The plaintiff, Lewis, was upon the beach a t  the time, and after the 
boat's getting within the seine, expostulated with those in charge 
of the boat against running over his seine, to ~ h i c h  he received 
no reply. The boat made no stop after taking in the passenger, 
and no effort to back up the river after she became entangled 
with the seine. This was not a public landing place, but pas- 
sengers occasionally got on and off the steamboat a t  this point, 
always using for such purposes a small boat, while the steamboat 
stopped out in the river. 

Another witness for the plaintiffs, Mr. Smith, stated that the 
fishery could be seen from a point two or three miles up the ri- 
ver; that the steamboat floated sidewise down against the stern 
of the fishing boat ; that she got into the seine with her right 
wheel, but witness did not see how she got entangled. Her  
bows were a t  this time pointing out towards the stream, and if 
she hadgone straight-forward, she would not have gone over the 
lower part of the seine, but she turned down the stream and 
went into it. Her stern was on the shore. No steam mas put 
on as she drifted against the seine. Both these witnesses said 
they had no knowledge of the management of steamboats. 

The defendant introduced a witness, Mr. Halsey, who said, 
that he had commanded vessels for thirty years, and was in 
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charge of this steamboat a t  the time referred to, and had been 
so for several years, as agent for the defendant; that it was a 
regular passenger boat an  the river, which v a s  a large naviga- 
ble stream. IIe stated that lie had previously agreed with the 
passenger spoken of, to take him in the boat at this place. As 
he approached the fishery of the plaintiffs, he saw the signal of 
the passenger on the beach near by, and turned to take him off. 
On approaching the shore, he called to the passenger to get on 
board the fishing boat, and informed him a t  the same time that 
their smdl  boat mas lost. His aim was to run the bows of the 
steamboat up against the flat, but he did not intend to injure the 
plaintiff's seine. IIe saw the hands taking in the seine, but 
thought he could run the steamboat up against the flat without 
injuring it. H e  succeeded in stopping the steamboat just as she 
touched the flat, having shut off the steam just before, but im- 
mediately the seine beeanw entangled with the wheels of his boat: 
Me sent a hand down to discnpge it : As soon as the passen- 
ger was taken in, hc passed down over the seine carefully, sink- 
ing the lower corkline below the water, so as to enable the boat 
to pass without injury. H e  could not then go any other way, as 
the stern was t o ~ ~ a r d s  shore, snd her bows down the stream. 
The witness mas not aware that the seine was injured. When 
he first became entangled with the seine, he attempted to back 
the boat off by using poles, and reversing her engines, but 
could not do so, as the stern mas ag~gfinst the shore. He 
used all the skill and care possible to avoid doing an inju- 
ry. The witness had frequently taken passengers on and put 
them off a t  this place, with the knowledge of the plaintiff, 
Lewis, and without objection from him, and did so a t  other 
points on the river, commonly using a small boat for the purpose. 
The wind was blowing freshly down the river. 

Witnesses Freeman and Irvine, for the defendant, stated that; 
a r e  was used to keep off of the seine, and that the boat could not 
have been managed otherwise, after she ran up to the shore. 

The Chowan river was admitted to be a navigable stream. 
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Defendant's counsel objected to a recovery upon the grounds : 
1st. That in the exercise of the paramount right of naviga- 

tion, the defendant had liberty to run ovcr any part of the river, 
without being liable for any other than wilful injuries, and that, 

the present case, his purpose was to take in a passenger in 
the usual course of his employment, and that the injury com- 
plained of was accidental and unavoidable. 

2d. The defendant's counscl aslied the Court to instruct the 
jury, that as the Chowan river was a navigable stream, the dcfen- 
dant had a right to the use of all its waters, from shore toshore, 
for the purposes of navigation, and the conveying of passen- 
gers, and that where a passenger presented himsclf on the shore, 
the defendant had a right to go in with his boat to take him on 
board, and if lie did this bona j d e ,  and in the excrcisc of the 
right all proper care and skill had been used in the manage- 
ment of the boat, the defendant was not liable. 

The Court charged the jury, that all navigable avatcrs, above 
the ordinary ebbing and flowing of the tiilcs, arc public liigliways : 
upon which steamboats and all othcr matcr craft arc free to pass 

, rian owners or a ~ l d  repass at all timcs, without liindrancc by r i p  ' 
others. I n  the same waters, ho~vcver, riparian owners, and, in 
some instances, others, have a right to fish nit11 nets, scincs, and 
other contrivances, of a like natnre. Thc two rights of navi- 
gation and fishing in these waters cxist at the same time, but the 
right of navigation is evcr hcld paramount to thc right of fish- 
ing-the common good requiring that tlic prirttte intcrcst should 
pe ld  to the public convenicncc, u-liencver the two may conflict. 
But when it can be done w;thout such conflict, both rights may 
be exercised in the same watcrs, at tlle snnic time, and pcrsons 
using the paramount privilege mukt respcct the intcrcsts of 
those exercising the lesser, to the extent to which the law recog- 
nises the existence of the privilege itself. 

Both rights being thus recognised, neither is left without pro- 
tection against mere wanton and unnecessary injuries. All per- 
sona are protected, though they be in the commission of a wrong; 
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but where the law acknodedges a right, i t  extends still greater 
protection ta those exercising it, Persons engaged in navigating 
public rivers, like the Clho~~nn, are  liable for other than mere 
wanton and unneeessnry jnjuries to the seines and nets of tho% 
engaged in fishing in the same waters; they are  required to 
use rcasonsble care and diligence to avoid injuries of this char- 
acter ; t he1  are not (.onfined to the strictest degree of care, but 
sdj sucll a s  is ordinary and reasonable. And if the evidence 
afferccl on the pax t of the plaintiffs, as to the circ~mstances under 
which the illjury complained of Tras inflicted, be true, then there 
was s d i  r q l i g c ~ ~ c e  upon thc part of the agent, in charge of the  
steamlsoat, a+ ~ o u l d  sender the defendant liable to thc action of 
the plaintiEs. 

And, if  he version given by the defendant's witness, IIalsey, 
was true, a d  tlic othcr facts as to the condition of the seine, 
and  tlic open space on the otlscr side, as spoken of by the plaintiffs9 
a i t n c ~ v s ,  \+ere true, then the defendant x-ould be liable, and the  
plainti& ~ElouId r e ~ o v e r ;  for, i~ I%;~s unnecessary for any useful 
purposc of 17xvig:~tion to have turned out of his course, and 
gone up to the f iJ~ing flat,  ahe ere, according to his statement, 
c x n  p o d  am1 sbilfd nis,nagcarrsnt of the boat could not tlien 
a\-oid the i,:jltry. There 1 ~ : ~ s  negligence in going to the flat, 
+\lien sudi 3 r ~ z u l t  nas  most likely to follow. 

!I" c counsel for the ilefcadant asked the Court to charge the  
jury, that if tlicy bcliered, fro111 the evidence, that the comman- 
der cf tll: l > ~ t  b?v7 :!ic scific. 2nd cnrricd thc steamerintention- 
a11j ri;cl J f ~ d l j  to the stern c?f tlic fishing flat, nheu the hijury 
happc~wl ,  tlien, as every man is held to intend the consequences 
of .is ov 11 oct, tllc dcfenclmt could not be liable, as it was a 
~siIi"uI treyis., on die  p3rt of the senant,  the comnlmdcr of the 
boat, and tliLlt t~~.p::-s against the scrvant, znd not cas:: against 
the cinplo~-cr, nould 1,e the proper remedy- 

Tlic Court refusrd t o  gix c t l m c  il~structions, remarking that  
the c; ;~lc~,cc of thc dc f~u~ lan t ' s  o\\n I V ~ ~ ~ ~ C S S C S  shoned t h t  the 
action 013. the case ~ ~ o u l d  lie. Verdict for plaintas. 



Lewis and Jaclmon w ,  Keeling. 

Rule for a v ~ n b e  de nous for wrong instructions given to the 
jury, &c. Rule discharged ; judgment and appeal. 

Barnes, for the plaintiffs, argued as follows : 
It ia conceded that the public right of navigation is of s 

higher character than that of a fishery; the latter must not be 
exercised in derogation of commerce ; but it does not follow that 
one, navigating a river, has the right to run hisvessel either wil- 
fully or negligently upon the seine of another engaged in the 
lawful employment of fishing, unless the seine obstructed the 
entire stream, or so much thereof, that it would subject the 
navigator to great loss of time in attemgting to avoid it. The 
navigator and fisherman both have rights in the public waters, 
which may be exercised and enjoyed without any infringement 
or injwy to each other; indeed, they are of mu~ual  advantage, 
and the public arc deeply interested in thc protection and pre- 
servation of each. If there were an overruling ~ieccssity for 
the destruction of either, of coarse the fishing interest, being 
less important, must yield; but this necessity cannot arise 
while our broad sounds and rivers furnish ample space for the 
enjoyment and exercise of both rights, 

I f  it were admitted, that the fishery were a nuisance, still tile 
plaintiffs would be entitled to recover for the negligent conduct 
of the defendant's servant in thc of his boat, 
There was no reason for his attempting to land his boat at  that 
particular part of the river bank. He  might have taken on the 
passenger a short distance either above or below the seine, or 
have remained out in the stream until the passenger could have 
been sent aboard in a small boat, which was the usual mode of 
landing or taking them aboard on the river. The defendant 
negligently destroyed the plaintiffs' property, and even if i t  
were a nuisance, he is responsible for its value. If, is analogous 
to the case of DAVIS v. MANX, 10th Aleeson and Welsby's Re- 
ports, page 545, ' 6  Where the defendant negligently drove his 
horses and wagon against and killed an ass which had been left 
in the highway, fettered in the f~re-feet, and thus unable ta get 
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out of the may of the defendant's wagon, which was going a t  s 
smartish pace along the road, it was held that the jury were 
properly directed, that although it  was an illegal act on the part 
of the plaintiff so to put tlic ai~imal on the highway, the plaintiff 
was entitled to recover." 

So again in the case of the MAYOR OF COLCIIESTER V. BROOK, 
English Common Law Reports, No. 53, page 339, it was de- 
cided thus : " If property be placed in a public navigable river, 
so as to create a public nuisance, a person navigating is not 
justifiable in damaging such property by running his vessel 
against it, if he has room to paus without so doing ; for an in- 
dividual eannot abate a nuisance, if he is not otherwise injured 
by it  than as one of the public." 

A private individual cannot justify damaging the property 
of another on the ground that it is a nuisance to the publio 
right, unless it does him a special injury."-D~~Es v. PETLEY, 
English Common Law Reports, No. 69, page 275. 

The maxim sic utem t uo  ut alienurn non 2~das  applies with 
equal force to navigators as well as others. 

c c  Where a party is passing along a highway, he can only in- 
terfere with an obstruction as far as is necessary to exercise hie 
right of passage."-- Woolrych on Waters, Law Library, No. 77, 
pages 198 and 202. 

A fishery may or may not be a public nuisance or obstruction 
to navigation, according to the circumstances of the particular 
case, and in tllc excellent work last quoted, a t  page 205, the 
author remarks, " that if the thing complained of (whether i t  
be an erection of any kind or other fancied hindrance to navi- 
gation) be in reality a public benefit, i t  shall not be considered 
as  an obstruction, nor punishable as such, unless i t  actually 
amount to a nuisance." Now, it will not be denied that our 
fisheries are a great public benefit. They furnish employment 
to a large class of our laboring and enterprising citizens, and 
they furnish also a large number of people with cheap and 
wholcsome food, and give to the farmer abundant materiala for 
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renovating or restoring to fertility his exhausted and impoverish- 
ed lands. This large and important interest, unless protected 
in common with others, by thc broad shield of the law, will be 
left to the mercy of carcless and ~nalignant navigators and 
must necessarily languish and perish. 

Smith, for defendant. 

PEARSON, J. The case presents a vcry interesting question, 
and me have given to it much consideration, with a view, if pos- 
sible, to " mark the line " dividing the right of navigation, and 
the right of fishing. Both rights exist, not as private rights, 
depending on grant or rkarian ownership, but as rights in 
common, to which one citizen is entitled as well as another. 
The right of navigation is paramount, because it is of most im- 
portance to the " public weal." The difficulty is, to lay down a 
rule by which to allow the free and full exercise of this para- 
mount right, in such a w:ty as to leave room for the other right 
to stand on, except as a mere matter of sufferance. 

Unless the line can be markcd distinctly, it is better to have 
no line a t  all ; otherwise, there will bc an infinity of law suits 
growing out of theso conflicting interests. 

Wc have concluded, that thc line made by law is a very 
broad one, and that, in fact, the fihing interest lias no ground 
to stand on, except as a matter of sufferance. 

The ownership of the land lying near the water-course con- 
fers no right; for that stops : t high-water mark, leaving tho 
water and the beach, betwen high and low-water mark, for a 
public highway. The Statc has not, as thc sovereign, made any 
special grant of the right to fish to thc plaintiffs, so they stand 
like any other citizen, and have a right to catch as many fish 
as they can, like tho rest of us. COLLIKS v. BEXBUI~Y, 6 Ired., 
119. Note the distinction. I n  the cascs citcd from the Eng- 
lish books, the right of fishing is specially granted by the 
crown. 
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I t  is argued, t h a t  i t  never would do t o  require a steamboat, o r  
other  vessel, to  stop or  go  O L I ~  of the  may, in order  to  avoid a 
set-net  or scine, bccause, i f  obliged to stop for one, thcy  may be  
obliged to stop for s thousand, and  tlicrc nould be no get t ing 
along. 

But ,  i t  is contended, tliat t h e  defendant had  no r ight  t o  come 
t o  t h e  bank, a t  tllc time and  place he  did, and  is therefore 
bound to pay  all of tlic damage t h a t  resnltcd from the  fact of 
his doing so. Tlins, tllc rlucstion i ~ ,  had the  dcfcnd:;nt a r ight  
t o  come t o  tlie bank nt tlic tinic and  plncc he  tEid ? I I c  says 
that ,  by reason of tlic paralnoulit r ight  of nnvigntion, Ilc had  a 
r igh t  to  comc to the  b a d ;  a t  ally fi:ni>, and  a t  m?y 2 i i sm ,  when 
a n d  where there was n honn j t 7 c  ncccssitg for him t o  do so, in 
t h e  pursuit of his vocation ; that ,  in this particular instance, 
without m y  mnntonncss o r  malice, hc did only so inlrch a s  liis 
business required him to do, nn(1 tool; pains to avoid doing a n y  
unnecessary damage to the  plaintiff. 

Tlie fact  tliat t11c dcfcndnnt acted \\ithout nantonness o r  
malice, is conceded. and tlicrc is no nllcgtstioiz t h a t  h c  did a n y  
unncccesnry dnmagc;  h t  t h e  g ~ c ( ~ ~ ( 7 m ( ~ , ~  of thc plaintiffs is, t l iat 
n o  skill or cnrc could l larc  b ~ o u g l l t  the boat in n i t l ~ o u t  doing 
damage  to t h e  scine, and tlicrcforc, i t  n n s  in  contemp1:ztion of 
law, ncgligencc and nrongful,  for tllc dcfcndant to  attelnpt to  do 
it. 80 TYC conic f:~irly to  tlic issue : mast n s tcn ln lmt  i top  un- 
ti1 a seine can  be clrnwn out of tlic Ivy, or has the  boat a, r ight  
t o  p t o  t h e  bnnk nt a n y  tiluc, nntl :it a n y  plncc, ~ \ l r c n  t l l c ~ ~  is 
n " b o ~ n  ,fit?c" ncccasity for doing ~ o ,  to t ~ l , c  in frcigllt or pas- 
sengers, doing n o  unncccsqnly dnm:lgc? 

W e  have comc to tllc coliclu.inn. t l i ~ t  this is thc  only line t h a t  
can bc estnblishcd. :Z boat 011 a n : i ~  ignhlc strcnm l i :~?  a r ight  
t o  " tnltc her  coursc," ant1 to  go to t!ic h<111!i, ~ d l c n  :\11d ~ f l i c r e  
it is n c c c s n r y  to  do so-doills n o  u n n c c c w r y  tlnm::se, and 
act ing n i thnn t  ~ a n t o n n c a s  o r  ~i l :~l icc ; rind is not ol>ligcd to stop 
o r  go  out of licr rray, or v a i t  upon t h e  m o ~ c n i c n t s  of t'iosc n h o  
a r e  managing a scine or  net, nliich tlscy arc  pcrmitted to usc by 
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the sufferance of the sovereign, and not as a right conferred by 
grant. This is the only line that can be established, plain 
enough for practical purposes. There must be no wantonness 
or malice-no unnecessary damage, but a bonafide exercise of 
the paramount right of navigation. 

There is error. Venire de novo. 

MAXCY J. OVERTON v. FREDERICK F. SAWYER. 

A lanil owner has aright, even without the use of a prescription, tohave the wa- 
ter from.11is land to flow through tile nntural cl~annels and drains convenient 
to it. And when nnotl~er cuts him off fi.0111 such right by an cn~bankn~ept ,  he 
has Q right to rrmovesucl~ an cn~bacikment. 

Whether the owner of thc I m d  would have a n  action against the person thus 
going on his land, QUERE ? bnt certainly no one can complain of it. 

ACTION on the case, tried before his Honor Judge BAILEY, a t  
the Spring Term, 1854, of Camden Superior Court. 

The plaintiff owned and cultivated a tract of land adjoining 
the lands of the defendant, and of one Clinmbcrlain. The 
plaintiff had cut a ditch across his own land into a natural drain 
or depression, on the land of Chamberlaifi, through rrliicli the 
water from the adjacent lands had been used to flow for ten 
years, and that from the lands of the defendant for more than 
twenty eight years. A ditch had been cut through this depres- 
sion some years before, but, from being neglected, had become 
filled up with dirt, and with the permission of Chamberlain, the 
plaintiff cleared out this ditch and decpenetl it ; and in so do- 
ing, made an embankment along the side of the ditch, and near 
the line of the defendant for its n-hole length, which was about 
fifty yards. Both the ditch and embankment were entirely on 
the land of Chamberlain, but were near the line of the dcfen- 
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dant. After this embanlimcnt was made, the water was 
ponded and thrown back upon the saamp lancl of the defendant, 
so as to injure it. 

There was also on the back part of defendant's land another 
drain called the Sanderlain ditch. 

To prevent the injury ~ i h i c h  this embankment was causing to  
his adjacent lancl, the defendant went upon the  land of Cham- 
berlain and removed a part of the same, and in consequence of 
the additional flovi of water, M hich nas  thus turned into the 
ditch below, the m t e r  was obstructed and ponded 1,acli on the 
plaintiff's land, by which he n a s  injured. 

The plaintiff insisted that the defendant had acyuirecl no ease- 
ment or right to drain off' the water, through this natural chan- 
nel, and that  if he had such a riglit. he had no right to go upon 
the land of another to remow the obstruction: especially as 
he had the means vitliin his porcr,  of draining through the 
Sanderlain ditch. 

The Court charged the jury, that if the defendant had been ac- 
customed to drain his land through the run or natural drain for 
twenty-eight years, and tlie plaintiff. by throwing up an embank- 
ment, had obstructed the floxinz of the va tcr  and ponded it 
upon his land and therehy injured it, this embanktnent amount- 
ed to a nuisance which the defendant had a right to abate. TO 
mhich instructions the p1;tintiff cscepted. 

The jury found a rcrclict f ~ r  tlie defendant. 
The plaintiff obtained a rulc for a z m i w  dc novo, which on 

argument, was discharged, and the plaintiff appealed to this 
Court. 

iMarti??, for plaintiff. 
No counsel appeared for the defendant. 

PEARSOS, J. Without reference to the acquisition of the ease- 
ment by prescription, the defendant had a right to have the wa- 
ter allowed to pass off of his land through the natural drain ; 
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and when the plaintiff, bg means of thecrnbalikment across this 
natural drain, obstructed the water, and interfered with this 
right of defendant, the latter lmd a cause of action against the 
forxer,  for causing the ohstrvction. Instead of bringing an ac- 
tion, he removed the ob.;truction. I t  nzay be, that  Chamberlain 
might have maintained an action against him, for coming upon 
his land : but we can scc no ground upon ahich  the plaintiff 
can inaintain an action against him, for merely undoing that  
which the plaintiff ought not to have clone. If a man turn.. his 
hog into the cornficlcl of n neighbor, aild the latter pulls down 
the fencc and drives the hog out-doing no unnecessary damage, 
can he be sued for doing so, upon the ground that  he ought to 
have let the hog alone, and b ro~~g l l t  an action for the trespass? 
There is no error. 

Judgment affirmed. 

JOIIN AKD WILLIAM 3leCLEES v. TRUSTON SIICES. 

r~ 1111s was an actioil of T n ~ s r ~ t ~ s ,  trier! hefore his Honor 

Jncigc B A I I . ~ ,  nt Spril:; T e r q  1854, of Tyrrcll Superior 
Court. 

Tllc plaintiffs d e c l a l d  in t ~ o  counts: first, for 2 trespass, for 
entering u p m  1al:id; and, sccoac?iy~ for n t repnss,  in forcibly 
drii-ilrg a w y  ccrtsin ilcgro ~12:-cs. The plaintiffs had placed 
the ncgroes in question to nor!.; a t  the husiiiess of getting shin- 
gles upon a tract of lnncl T\-liicli be l~ngcd neither to tlic pla.intiffs 
nor defenclant, but to one Blonnt, and the defendant entered 
upon the land, and drove the negrocs off. The plaintiffs, after 
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going through ~ i t h  thc evidcncc, abandoned their claim for 
damages on the first count, and tl~crefore no instructions were 
given upon that  count. Upon the second count, tlie Court 
charged the jury, that  if the defcndaiit merit upon the land and 
drove thc plaintiffb' hands away, they mcrc cntitled to recover. 
A verdict n a s  rendered for tlic plaintiffs on thc second count. 

Exception was talten to thc joinder of tlic t ~ o  counts, which 
was over-ruled. 

Motion for a venire de novo upon exception to  the instruction 
of his Honor to the jury. Motion over-rulcd, and appeal to 
this Court. 

KO counscl appeared for thc plaintiffs, 
Heath, for the defendant. 

BATTLE, J, Thc objection to the joinder of thc count for tres- 
pass v i  ct cumis to slavec, with that  ISJf trcspais quare clausum 
frcgit to l:~n(l, is clcarlg nnteli<~lile. Tlic f m n  of action is the 
same, requiring the same plea n ~ d  judgnicut. Thc question is 
too plain to  rcquirc any scfercncc to aathority. 

We think t l m c  is very little inore fcrce in the other objcction. 
The  defendant's concluct I\ a i  cci tninlg ail uilla~tful intcrfcrcnce 
with tlle plnintiffb' slnves. I I c  (lid not touch them, it is true, 
but his drii ing tlicm off was a direct irijury nith force, similar 
to that  of an  assault, for nliich trespass ci ct  armis is the pro- 
per remedy. I n  the case of S A ~ L I :  v. BELL, BUS. Rep. 338, 
where the action was trcspaii  on the caic, thcrc was no force, 
either actual or implied. The p rewi t  i i  a much stronger case 
than that  of Lomz v. IIAIXLIL, 1 Dcv. Rep. 185, in which it 
was held that, where the defendant heat a drum near the high- 
way, mhicli cau+d a team of horses to run away with, and 
damage a wagon, trespass vi et a ~ m i s  was the proper action. 
The  judgment must he affirmed. 

PER CURIAM. Judgment affirmed. 
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EUGENE MORTON, ADM'R de bnnis non OF SAMUEL B. DOZIER, v. 
SOLOMON ASIIBEE, ADM'R. 

An administrator of a deceased sheriff, who is :ultlloriscd, by a special private 
act  of Assrmbly, to collect arrearage5 of txxes, is I~ound  on his adniirii~tration 
bond, for the amounts called for in the tax lists of those years for which he is 
thus ai~t l~oriaed to collcct. 

Where such adininistrator was only a special administrator, when the act  was 
passed, but became tllc general adrnini~trator afterwards, Ilc is nevertheless 
liable as above stated, on his general bond. 

Where such ndmini~trator dies bdbro his adininistration is completed, his ad- 
min i~ t ra to r  is lial~le to the a111nini.trator DE ~ 0 x 1 s  XO.V of the deceased sheriff 
for the lrenclies of' the bond al~ovc stated. 

Wllerc tllc first ndminiqtrator of tlrc sheriff had l)ccii a deputy sheriff under his 
intestate, and had tax 1i.t~ to collrct, as sue l~ ,  for certain d~stricts, and failed 
to collect them? lie was bonnd to 11avc made good tlicse amounts to his intes- 
tate, wliilc acting as his admini.-trator, an11 not having done so, his adminis- 
trator is liable for tlio same to the administrator DE BONIS N O N  of the sheriff. 

There hcing a bond to cover the duty of thc deputy sheriff to his principa1,and 
to indemnify him, doc5 not makP It nccof5ary to ihow a n y  other naMNlFlcA- 

TION than the not accoullting for the sums he ought to have collected. 
Tile administrator of' the deceased deputy cannot allege tilo inability of the 

deputy, for the want  of means, to account to the estate lie represented as  ad- 
ministrator, without suggesting and showing such inability. 

TIle act  of Assen~Lly, autlinriiing the sureties of a deceased sheriff to collect ar- 
rearages of taxes, docs not abridge or supcrcedc the power or duty of the ad- 
ministrator to make the collection, under tlle private act of Assembly. 

THIS was an Action of Debt upon the bond of defendant's in- 
testate, as administrator of Samucl B. Dozier, tried before his 
Honor Judge BAILEY, at the Spring Term 1854, of Currituck 
Superior Court. 

The case was, by consent, referred to a commissioner, to whose 
report exceptions were filed, and, from the ruling of the Court 
on these exceptions, both parties appealed. 

The facts of the case are sufficiently stated in the opinion of 
the Court. 

Xartin, for the plaintiff. 
Zeath, for defendant. 
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BATTLE, J. This case comes before the Court, upon the appeal 
of both parties, and to the proper understanding of it, the fol- 
lowing statemcnt is necessary : The plaintiff's intestate, Samuel 
B. Dozier, mas, a t  the time of his death in December, 1850, and 
had been for several pears beforc that time, Sheriff of the coun- 
ty  of Currituck. Upon his death, the defendant's intestate, Tho- 
mas Gregg, who had bcen his deputy for several years, and, as 
such, had undertaken to collect taxes for him in a certain dis- 
trict of the county, took out, on the 23d day of December, 
special letters-and at  the February Term of the County Court 
following, general letters, of administration on his estate. While 
special, and before he had become the general administrator, s 
private Act of the General Assembly was passed, authorieing 
him as Administrator of Dozicr, the late Sheriff, to collect the 
arrears of taxes due for the years 1847, 1818, and 1849. (See 
Act of 1850, ch. 348.) IIe aftermads died before completing 
his administration, when the relator, Eugene ALorton, took out 
letters of administration. t7e bo,zis m n ,  on the estate orf his in- 
testate, Dozier, and the defendant, Solomon Ashbec, became ad- 
ministrator on his (Gregg's) estate. This suit was then brought 
against the defendant alone, on Gregg's bond as general admin- 
istrator, and a reference W;LS made, by the consent of parties, to 
acommissioner to state an account of the amount for which Gregg, 
as administrator, mas responsible. Upon the coming in of the 
report, the defendant escepted to it, first, because the Commis- 
sioner had charged his intestate with the sum of $164.59, as the 
balance due but uncollected upon the tax list for theyear 1847; 
with $433.91 due but uncollcctcd upon the list for 1848 ; and 
with $404.38 due but uncollected upon the list of 1819. 

Secondly, because his intestate mas charged $513, which his 
intestate, as deputy SheriE, ought to have collected upon the 
tax list placed in his hands for collection in his district from the 
year 1842 to 1850. 

His Honor, in the Court below, overruled the first, and sus- 
tained the second exception, and gave a judgment accordingly, 
from which both parties appealed. 
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I n  the argument here, the defendant's counsel contends that  
the actiou upon thc bond of the first aclniinistrator cannot be 
sustained a t  the relation of the adrninistrator dc 6 o m s  non. But 
i t  is clearly settlecl to the contrary by the cases, among others, 
of TAYLOR, v. BROOKS, 4 DCV. and Bat. Rep., 139, and STATE 
v. JorrssTos, 8 Ired. 397. The counsel has nest contended, 
that  if the suit can bc maintained, the relator can recover only 
noniinal damages, because he has not shown that  his intestate's 
estate has sustained any substantial darnage by the default of 
the defendant's intestate, the first administrator, iu failing to 
collect and pay over the taxes. This objection cannot be sus- 
tained, for the reason that it m s  the duty of the first adminis- 
trator to collect whatever was due to his intestate's estate, for 
the purpose of paying debts, in the first place, and tllen distri- 
buting the residue ainong those cntitlcd to receive it. Whatever 
he collected and left umcconntccl fur, or f d c d  to collect for the 
want of duc diligcncc, he is respoiisillc for to tlie administrator de 
bonis non, mliosc duty it will be, when hc eollccts it, to aiIiilir~ister 
i t b y  paying dcbts, &c. Tlic counscl ncst contends, in support of 
his first exception, tliat Gregg could not, by the exercise of pro- 
per diligence, have collected the taxes clue on the liats for tlie 
years 1847, 1848, and 1849 ; that he hnd no right to collcct 
them, because, by the general law, (see 1, Rev. Stat. ch. 102, 
set. 47,) that  right mas gircn to the sureties of the Slicriff, and 
the Legislature could not talie i t  from them and give i t  to the 
administrator ; that if tlie Legislnture had such powcr, tlie right 
to collect was conferred upon liini :is special administrator, and 
a s  such, he liad had no time to malie the collections, and finally, 
tha t  the act in question confcrrcci only a discretionary power, 
but imposcd upon him no obligation to collect the taxes afore- 
said. We are clear as to the powcr of the Legislature to pass 
the Act in question, snd that it gave him the right to col- 
lect as general ~dministrator. I f  the act had said (' tliat the 
administrator of Samuel B. Dozier, late Sheriff of Currituck 
county, shall collect the arrears of taxes, &c., we think there 
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can be no doubt, that, though there might have been no admin- 
istrator a t  the time of the passage of the act, yet, whoever af- 
terwards took out letters, would have been entitled to collect. 
Can it make any difference that a particular person was called 
administrator, who was not such at the time, but subsequently be- 
came so ? We think not. The right having been conferred, the 
duty to collect became imposed upon him, either by implication 
from the same, or by the general law, and for his default in not 
collecting, he is responsible, and the first exception was properly 
overruled. 

I n  support of his se~ond exception, the defendant's counsel in- 
sists that his intestate was not liable as administrator on his 
administration bond, but was liable, if at all, as deputy sheriff, 
for failing to collect the taxes on the lists entrusted to him. Hia 
Honor sustained this exception, and in doing so, we think he 
erred. Had another person administered on the sheriff Dozier's 
estate, it would have been his duty to have collected the amount 
due from the deputy, and had he died after making such collec- 
tion, or after committing a default in failing to do so, his ad- 
ministrator vould have been liable on his inestate's administra- 
tion bond to the administrator de bonis non of the sheriff, as we 
have just decided in passing on the first exception. The deputy, 
Gregg, upon becoming administrat t r of his principal, became 
bound in duty to his estate to make the collection or pay for the 
default out of his own private funds. If  he did so, then his 
administrator is undoubtedly responsible for the amount recei- 
red as part of the assets of his intestate. If  he failed to do so, 
he committed a breach of duty for which his administrator is 
equally responsible. But it is said, that the relator has not shown 
that he was solvent and able to pay the amount while he wrur 
administrator. The answer is, that he ought to have suggested 
such insolvency in order to throw the burthen of proof on the 
relator, as a debt not marked desperate is taken to be good un- 
til the contrary appears. The order sustaining the second ex- 
ception must, therefore, be reversed. 

The result is, that a judgment p a d o  for the whole a m o m  
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reported to be due by the clerk, with interest accrued since, 
must be given against the defendant, and he must pay the costs 
of both appeals in this Court. 

PER CURIAM. Judgment reversed. 

SARAH A. BELL, v. MONTREVILLE BOWEN. 

Where the terms ofhirmg aslave were that lie WAS NOT TO BE TAKEN OUT OF THE 

COT.NTY OF CURRITUCX, NOR TO BE ENPLOYED UPON WATER, EXCEPT AT THC 

HIRER'S RISK, and the slave was put to maklng shzngles out of that county, 
and dled, du~ lng  that ypar, from ordunary s~ckness, wlthout defendant's bemg 
gullty of ueplect : IL  HELD that he was nevertheless liable for the value of 
the slave, 

ACTION of Assumpsit, tried at the Superior Court of Curri- 
tuck, a t  the Spring Term, 1854, before his Honor Judge 
BAILEY. 

On .the first of January, 1851, the plaintiff hired to the de- 
fendanlt and another a negro slave, Jacob, for the year ensuing, 
a t  a certain price, upon the terms, that the slave " was not to 
be carried out of the county of Currituck, nor to be employed 
upon the water, except a t  the hirer's risk." The slave Jacob 
was sent across the Albemarle Sound, and set to work in a shin- 
gle swamp, in another county, about one hundred miles from 
his owner's place of residence. He  was sound and in good 
health when he left Currituck county. The slave was not re- 
turned to ?the plaintiff, nor to any one for her;  but, upon being 
demanded ?of the co-partner of the present defendant, he said 
that "the slave was dead; that he died in Plymouth of ordinary 
sickness, after the best medical attendance he could procure." A 
verdict was rendered for the value of the slave, subject to the 
opinion of the Court upon the question, whether the action 
could be maintained upon the facts above stated, and i t  was 
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agreed that, if the Court should be of opinion with the defen- 
dant, the verdict should be set aside, and a nonsuit entered ; 
otherwise, judgment should be entered for the plaintiff: unlesa 
the Court should be of opinion that only nominal damages are 
recoverable, in which case judgment should be rendered for the 
plaintiff, for six-pence. 

The Court being of opinion with the defendant, the verdict 
was ordered to be set aside, and a nonsuit entered, from which 
judgment the plaintiff appealed. 

Smith, for plaintiff. 
Martin and Heath, for defendant. 

PEARSON, J. The case turns upon the construction of the con- 
tract. What did the parties mean by the stipulation "that the 
slave was not to be carried out of the county, except a t  the hi- 
rer's risk ?" The bailor supposed the slave would be in more 
danger if employed on water, or carried out of the county, than 
if he was employed on land in the county, and was induced to  
agree that the slave might be employed on water, or taken out of 
the county, provided the bailee would take upon himself the 
risk ; and the stipulation amounts to this : "I do not prohibit 
you from employing the slave on water, or carrying him out of 
the county; but, if you do so, and any thing happens to him, 
you must bear the loss ; you take the chances-you do so a t  your 
risk-if nothing happens, well ; and if anything does happen, 
you pay the damage." 

It is certain that the liability of the bailee was to be greater, 
if he carried the slave out of the county, than if he employed 
him on land in the county. The question is, to what extent was 
his liability to be greater? I f  the slave was employed on land 
in the county, the bailee was, according to the law of bailment, 
liable only for such loss as might happen by reasonof some neg- 
lect on his part ; and the agreement was, if he chose to take the 
slave out of the county, he was then to be liable for any loss thrtt 
might happen without reference to the question of neglect. In 
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the words of the parties, "the risk " was them to be on the hi- 
rer. I n  the absence of any stipulation, the risk of death by 
sickness or other cause, without neglect on the part of the hirer, 
was upon the bailor, and the intent was to put this risk upon the 
bailee, if he carried the slave out of the county. We are forced 
to make the stipulation extend to a death by sickness, without 
reference to the question of neglect, in the event the slave is car- 
ried out of the county; for, otherwise, it amounts to nothing, 
and the liability would be no greater than if the slave had not 
been taken out of the county. 

Suppose the slave had been hired with a stipulation that he 
was not to be carried out of the county. I t  is settled, that, by 
taking him out of the county, the bailee becomes liable for any 
loss that may happen, without reference to the question of neg- 
lect. Jones on Bailment, 69,70, 121 ; Story on Bailments, sec. 
413. Jones puts this case : "A. hires a horse to go to London ; 
if he goes towards Bath, he becomes responsible for any acci- 
dent that may befall the horse in his journey toBath." And this : 
'' Silver utensils are lent to a man for the purpose of entertaining 
s party of friends at  supper in the metropolis, and he carry them 
into the country, there can be no doubt of his obligation to in- 
demnify the lender, if the plate be lost by accident, hozuever ir- 
resistible." Such is dearly the rule of law : and it rests upon this 
ground : " I t  may be, if the horse had not been taken towards 
Bath, or if the silver utensils had not been carried into the coun- 
ty, the accident would not have occurred. There is no telling 
whether it would or would not ; but as the bailee violates the 
terms of the bailment, and makes himself a wrong-doer, i t  ia 
fair that the risk of loss during the time that it is so misused, 
should be upon the bailee. In  the case before us, there is no 
stipulation that the slave should not be carried out of the county ; 
but the parties seemed to be aware that i t  might be attended 
with some risk, and the intention was to put that risk upon 
the bailee, so as to make him liable for any lose t h j  
might occur without reference to the question of neglect. 
This was evidently fair, and was euggested by the easle 
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Court of justice that gave rise to the rule in regard to the baiI- 
ees who violate the terms of the bailment. T h e  risk should be 
upon him for whose benefit the thing is done. 

Mr. Heath admitted that the liability of the defendant was 
greater during the time that the slave was worked out of the 
county, than if he had not been carried out of it, but insists 
that although the defendant took the risk upon himself, yet the 
liability does not extend to all loss that might befall, but is con- 
fined to that which it results from-is a natural consequence of 
the fact of carrying him out of the county. For instance, 
he says, if theslave had been accidentally and without neglect, 
killed by the falling of a tree while he was a t  work out of the 
county, the defendant would be liable ; but otherwise, if the slave, 
while out of the county, is taken sick, and without neglect dies s 
natural death. 

The distinction cannot be maintained. I f  the defendant ia 
liable in the one case, he is in the other. It is certain, if the 
slave had not been carried out the county, he would not have 
been killed by the fall of a tree in another county. So, it is 
certain, if the slave had not been carried out of the county, he 
would not have been attacked by sickness, and died out of the 
county. On the other hand, there is no way of telling, whether 
he would or would not have been taken sick and died, had not been 
carried out of the county. So, there is no telling whether a 
k e e  would or would not have fallen on him. I t  is this very un- 
oertainty-this risk-that the defendaht agreed to take upon 
himself, if he carried the slave out of the county. 

He  also says, his client, not having violated the contract, 
should not be put upon the same footing and be treated as a 
wrong-doer. This is true ; and the difference is this : one who 
violates the terms of the bailment becomes a wrong-doer, and 
is liable to an action, and will have to pay the eosts and nomi- 
nal damage, although the property is returned safe and sound, 
and no loss has befallen it during the time it was misused. 
Whereas, the defendant did not expose himself to an action by 
the mere fact of carrying the slave out of the county, and is 
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only liablc to indemnify the  lai in tiff for actual loss on account of 
what befell the property while out of the county. A further dif- 
ference is, that the defendant can only be sued upon the con- 
tract. 

Mr. Heath finally took the ground that his client  as only lia- 
ble for nominal damages, as there was no direct proof, that the 
death of the slave was a natural consequence of his being car- 
ried out of the county; and he called our attention to the con- 
eluding remarks of the opinion in TWIDY V. SAXPERFON, 9 
Ired. 5. We have seen above that a bailee who violates the 
terms of the bailment, thereby subjects himself to an action; 
and although no actual loss befalls the property du~ing  the time 
of the misuser, he is, nevertheless, liable for nominal damages ; 
whereas, a bailee, who takes care to stipulate for the privilege of 
so using the property, provided he takes upon himself the risk, 
does not subject himself to an action, unless actual loss happens 
during the time that the property is being used at  liis risk. So 
if there be no actual damage, he is not liable at  all. TWIDY 
V. SANDERSON was the case of a bailee who had violated the 
terms of the bailment, and was liable to be sued as a wrong-do- 
er, whether there was actual damage or not. I t  is possible this 
idea presented itself to the Court, and suggested the remark, 
that the value of the slave m s  not the measure of cininage as s 
matter of course; but however that may be, the remark Ifas un- 
called for, and lmst be treated as a mere tlictz~n~-something 
that fell from the Court, without having attention brought to 
bear and centred upon it, as it is on the point upon which the 
case turns. 

The nonsuit must be set aside, and there must be judg~uent for 
the plaintiff according to the verdict. 

Judgment reversed, and judgment on the verdict. 
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IN RE JOHN COX'S WILL. 

Where one of the witnesses to a script, propounded as the last will and testa- 
ment of the deceased, signed the same befbre tile alleged testator signed it, 
not in his presence, althoirgh it \Vai signed formally by the deceased, and ac- 
knowledged as his Last will, a i d  witnesed properly by another u-itncss, and 
handed to the first witness, with a request that he sl~ould become a wiuless, 
who declined to do so, with tlie assent of the dmeased, such will is not exe- 
cuted according to tile requirements of the act of Assembly. 

ISSUE of devisazfit z~el non, tried before his Honor Judge 
BAILEY, a t  the Spring Term, 1854, of Currituck Superior 
Court. 

The will a a s  propounded by John Cox, jr., the  executor 
named therein, who gave notice to the next of kin, who came 
in and made up this issue. One of the subscribing witnesses to 
the script, propounded as the last will and testament of John 
Cox, deceased, testified that he drew the paper writing in ques- 
tion, by a copy ~ ~ h i c h  he had, and that this was done a t  his own 
house, and that he a t  the same time wrote the attestation clause; 
and supposing that  the testator desired that he should become a 
witness, he subscribed his name as such, under the proper clause . - 

of attestation. After~vards, on the same dity, he took the paper 
over to the testator's house, and read the same to him, in the pre- 
sence of the other subscribing witness. After he had fini&ed 
reading the paper, the testator said he should want him to sign as 
a ~ ~ i t n e s s ,  TI-hen he told him that he had already done so, where- 
upon the testator said it ~ ~ o u l d  not make any difference he sup- 
posed, and then signed the paper in the presence of both wit- 
nesses, declaring it to he his 1a.t d l  and testament; and, turn- - 
ing to the other nitness, requested him to hubscribe to the same as 
a ~vitness ; that tlie other witness did then subscribe as a wit- 
ness, in the presence of the testator, while the testator was 
looking on. After the testator had signed the will, he handed 
it to the witness who had subscribed it out of his presence, and 
said, " I acknowledge this to be my  ill." The witness took it 
and kept possession of it for it moment, and then handed it to 
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the other witness, who then subscribed it in the presence of the 
testator. The testator then folded i t  up, and took possession of 
it. The other subscribing witness testified that he subscribed 
the paper in the presence of the testator, and a t  his request; 
and both the witnesses testified to the capacity of the testator. 

His Honor instructed the jury that the act of Assembly had 
not been complied with, and that the will had not been duly 
executed, because one of the subscribing witnesses did not sign 
in the presence of the testator, but signed it before the testa- 
tor did, and that they should find that the paper writing pro- 
pounded was not the last will and testament of the deceased, 
To which instruction the propounder excepted. 

The jury found that the paper writing was not the last will and 
testament of the deceased. The propounder moved for a rule - - 
to  show cause why a venire de novo should not be awarded for 
the matter excepted to. Rule discharged, and appeal to this 
Court. 

Mr. Martin, for the propounder, argued as follows : 
The paper writing propounded as a will was sufficiently attes- 

ted in presence of testator. 
The object of requiring attestation in presence of the maker 

is to prevent the fraud of substituting one paper for another. 
I n  this case such a fraud could not hare been perpetrated. 

The testator, after signing the paper writing, called upon the 
witness, Northern, to subscribe it in his presence as a witness, 
and was then informed that he had already written his name ; 
the testator adopted his attestation, and so did the witness, by 
taking it in his hand, and retaining it for some moments, suf- 
ficiently long to write his name. If the witness had crossed a 
t or dotted an i, or gone over his name ai th  a dry pen, intend- 
ing it as a re-attestation, it would have been sufficient. f hat 
he did do was therefore sufficient, because intended as a re-at- 
testation : both testator and himself adopted it. 

The act requires that witnesses should subscribe ; yet, it is 
held, that if they make their marks, it is sufficient. The fraud 
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intended to be prevented by the act could much more easily be 
perpetrated in that case than in this. 

This case differs from RAGLAND V. HUNTINODON. I n  that 
case the testator was informed, before signing, of the act of wit- 
ness, and the ~vitness was not called on after the execution of 
the paper writing. I n  that case, the witness did nothing after 
execution, evidencing a re-attestation : in this he did : both he 
and testator adopted his signature before execution, as an attes- 
tation after execution, in presence of testator. 

Xmith and Heath, for caveators. 

PEARSON, J. A good deal can be said on both sides of the 
question. 

On the one hand, while it is admitted that the requirement of 
the statute had not been literally complied with, it is insisted 
that there has been a substantial compliance; that the ob- 
ject for requiring the witnesses to subscribe in the presence of 

he tertator was to prevent fraud, and guard against the pos- 
sibility of having one paper substitutedfor another ; and that, 
according to the proof in this case, this object has been fully 
answered ; for the testator took the paper into his hands, so as 
to know it to be the same, and the witness adopted the signa- 
ture in his prt sence. They, therefore, " stick in the bark," and 
require the idle form of drawing a pen through the name, and 
that the witness should thereupon write the name over again. 
GASKILL V. KIA-G, 12 Ired. 211. The disposition that testatore 
intend to make of their estate, should not be defeated by a 
construction so rigid. 

On the other hand, it is said, the statue not only intended to 
prevent fraud, but also to prevent perjury, by requiring an act, 
as distinguished from mere words, to be done in the presence of 
the testator. If, under the circumstances  resented by this case, 
the Court can dispense with the act, which the statute requires, 
and take words as a substitute therefor, it will follow, that if the 
witnesses take the paper into an adjoining room, out of the tes- 
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tator's presence, and subscribe it, and then bring i t  back and 
hand it to him, so that  he knows what has been done, and that  
it is the very paper, this is a substantial compliance with the 
requisites of the statute; for, w-hy require the idle form of 
drawing a pen through the names of the witnesses who have thus 
subscribed, and that  they shoulcl thereupon write their names over 
again ? 

And then it will follow, that  if the witnesses see the testa- 
tor execute the paper as his will, suc5 proof will he sufficient, 
although they do not subscribe it as witnesses-for, w-hy require 
so idle a form, if the execution of the instrument as a will, can 
be clearly established to the satisfaction of the ju ry?  I n  this 
way, one departure from the requirements of the statutes will 
I t  ad to another, and thus, all the safeguards with which the 
statute intended to protect men in making their wills, when they 
are  usually weak, and peculiarly exposed to fraud and undue in- 
fluence, d l  bc removed, piece by piece, and no greater formali- 
t y  mill be necessary to make a will, than to make a deed ; for, 
the substance of the thing is, did he execute it as his will, or his 
deed-if so, all idle forms and ceremonies may be dispensed 
with ! 

As to the s n g p t i o n ,  that the disposition that  testators intend 
to make of their estates, sl~ould not be defeated by a rigid con- 
struction, the rcply is-this is petitio princi~ii. JITe cannot 
know the disposition which a man intended to make of his es- 
tate, except from his will, and no paper can be his will, unless 
i t  is executed with allthe ccremonics required by law. 

We are relieved from the necessity of deciding upon the 
m i g h t  of these arguments ; for the question is settled by a de- 
cision of this Sourr, upon the very point, RAGLAND V. HUKT- 
IKGDOY, 1 Ired. 563. The witness must, in fact, subscribe his 
name in the presence of the testator. The act is necessary. 
K O  vortls will answer the purpose. 

The English Courts have put thesame construction upon a 
statute similar to ours. I n  truth, their decisions go further: if 
the  witness subscribe in the presence of the  testator, but d o a  
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so before he executes the instrument, although he afterwards 
does so in their presence, it is not a compliance with the statute ; 
for, it was not his will when they subscribed. 7 Eng. Eccl. Rep., 
341, I N  THE GOODS of OLDING. And although in such case, after 
the testator has executed it, the witnesses add seals to their 
names, which had been signed before the paper mas executed-it 
is not a compliance with the statute. Ibid. 391. IX THE GOODS 

OF BIRD. 

There is no error. Judgment affirmed. 

STATE ON THE RELATION OF J. P. SIIUSTER AND WIFE, v. 
EDblOND H. PERKINS, ET. AL. 

THIS was an  Action of Debt, tried before his Honor Judge 
BAILEY, at  the Spring Term, 1854, of Pasquotank Superior 
Court. 

Thc feme relator, hlirandn, was the only child and orphan of 
Henry Taff, deceased, in March, 1838, when the Term of Pas- 
quotank County Court was held. Since that time, to tvit, in 
the year 1850, she intermarried with the other relator, J. P. 
Shuster, a t  which time she w s  under the age of twenty-one 
years. A t  this t e r u  of Pasquotank County Court, (March 
1838,) the following entry appears of record : " Ordered, That 
E. H. Perkins be appointed guardian to Margnret Taff, orphan 
of Henry Taff, who appeared, and entered into bond, in the 
sum of $2.500-E. E. Wilson and N. S. Perkins his suretieh." 
The bond declared on, is dated of that tenn, payable to the 
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State of North Carolina, and is signed by the three individuals 
mentioned in the above order, to wit, E. H. Perkins, E. E. Wil- 
son and N. 8. Perkins : it recites that, " Whereas Edmond Ha 
Perkins hath been this day, by the worshipful Court of said 
oounty, appointed guardian to Miranda Taff, orphan of Henry 
Taff, deceased," and is in all respects in the proper and usual 
form of a guardian bond, and was found by the present clerk 
among the archives of the County Court of Pasquotank, in its 
proper place, and is attested by the then clerk of that Court, 
and on the trial was duly proven. 

The plaintiffs were then proceeding to assign breaches of the 
bond declared on, when his Honor intimated an opinion, that 
even though tbe evidence sustained the breaches assigned, the 
plaintiffs could not recover. 

I n  submission to this opinion, the plaintiffs took a nonsuit, 
and appealed. 

Smith, for plaintiffs. 
Martin, for defendants. 

PBARSON, J. We are inclined to think, as ib was proven that 
Miranda was the only orphan of Henry Taff, the mistake in 
calling her "Margaret" upon the minute docket, might be con- 
trolled by the general description which is added, i. e., "orphan of 
Henry Taff," or, at all events, that the defendant was estopped 
under the authority of IREDELL V. BARBEE, 9 Ired. 250. With- 
out deciding these points, we are clearly of opinion, that the 
ease falls within the operation of the statute, acts of 1842, ch. 
61. A guardisn has an nppointment as distinguished from an 
office. The statute uses both terms, and the bond, in the words 
of the statute, "was taken under the sanction of a Court of 
Reoord, and purports to be a bond executed to the State, for the 
performance of a duty belonging to an appointment." So, the 
case is embraced by the words of the statute ; and it certainly 
falls within the mischief intended to be remedied. Persons 
clllimig under guardian bonds, as well as persons claiming un- 
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der the bonds of sheriffs and constables, frequently lost their 
rights by reason of some defect in the manner of taking the 
bonds. 

Judgment reversed. Venire de novo. 

MIDGETT SPENCER v. W. P. WEATHERLY. 

Where the bargainor in a deed, after executing a conveyance, remains in pos- 
session of the land, and contrary to the expressed wishes of the bargainee, 
cuts down timber, he is liable to an action of trespass ~ U A R E  cLausunr F R E ~ I T .  

THIS was an action of Trespass q. c. f., tried before his Honor 
Judge BAILEY, at the Spring Term, 1854, of Tyrrell Superior 
Court. 

The plaintiff showed title to the locusin quo, by reading a deed 
in fee simple for the premises, with warranty of title from the 
defendant to the plaintiff, executed six months previously to the 
beginning of this action. The land conveyed by this deed was 
a small tract of nine acres, of vhich about one acre was cleared, 
upon which there was a dwelling house, in which the defendant 
continued to reside from the date of the deed up to the date of 
the writ. There was no evidence as to the character of the de- 
fendant's occupation after making this deed. Shortly after its exe- 
cution, the plaintiff found the defendant in the act of felling tim- 
ber, and clearing on the woodland outside of the cleared acre. The 
plaintiff warned him to desist, but he declared that he would go 
on with the cutting and clearing as long as he pleased. After 
being forbidden, as above stated, the defendant cut other trees 
outside of the clearing, for which this action was brought. 

A verdict was rendered for the plaintiff, subject to the opinion 
of the Court, whether the action of trespass could be sustained 
upon the fact8 of the case. 
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His Honor, upon consideration of the question, being of opi. 
nion against the plaintiff, set aside the verdict, and ordered a 
nonsuit, from which judgment of the Court the plaintiff ap- 
pealed. 

Heath, for the plaintiff. 
h'mith, for the defendant. 

NASH, C. J. On the part of the defendant, it is contended, 
that the action cannot be maintained, as he was, a t  the time the 
trespass was committed, in the actual adverse possession of the 
locus in quo. I f  this be so, the action is misconceived. The 
action of trespass, quare clausum fregil, is a remedy for an in- 
jury done to the possession. I t  is necessary, therefore, that the 
plaintiff should show that, in law, the possession was in him. I n  
the present case, the defendant had sold and conveyed the land 
upon which the injury was done to the plaintiff. It consisted of 
nine acr&, one only of which was cleared and under fence, and 
within that enclosure was a house in which the defendant lived 
a t  the time uf the sale, and where he continued to live after it. 
The trespass was committed outside of the enclosure. The de- 
fendant was a mere occupant of the land or tenement at  suffer- 
ance. I n  HARDY and BROTHER against SIXPSON, Busbee 
326, the Court decide, that where land is held under execu- 
cution, and the defendant remains in possession without title, 
a he is looked upon in the light of a tenant at  sufferance-a 
mere occapant." The principle is stronger when the owner of 
the land is the vendor. The defendant then was but an occu- 
pant, holding for the plaintiff, the owner, and as against him his 
occupancy or possession was not adverse, and did not extend be- 
yond his enclosures. If, however, he could be regarded as a ten- 
ant a t  all, he was a tenant at  sufferance, or at  will ; and, in either 
view, he had, by cutting down the timber, especially after being 
forbidden by the plaintiff, put an end to hia tenancy, and sub- 
jected himself to this action. Lord COKE states, "if a tenant at 
will cutteth down timber trees, or voluntarily pull down houses, 
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the lessor shall have trespass against him, quare vi et arm& ; for, 
the taking upon him to cut timber, kc., doth amount in law, to a 
determination of his will." Coke Lit. 57 a. See also 5th Coke, 
1 3  a,, and Croke Eliz., 777, 784, and the law is the same as 
to tenants at sufferance. Peake's N. P., I96  ; Bul., N. P., 98, 
97 ; John Rep. p. 1. PHILLIPS V. COVERT. We have examined 
the case in 13th Ired. 94, and the others to which our attention 
was called. We do not think they interfere with the opinion 
we have formed and exprestled. Judgment of nonsuit is set 
aside, and judgment for the plaintiff on the verdict. 

Judgment reversed. 

TIMOTHY MARCH AND WIEE v. AMOS I-IARRELL. 

When the credibility of a witness ha3 been attacked, from the nature of hisevi. 
denca : from his situatior~ : iron] bad character : from proof of' previous in- 
conslztent itateiiit'i~ts, or from iinl~~itatiori, directed againat hiin 111 cross-ex- 
amination, the party introducing him rnay prove other eonsiatcmt statemehts, 
for the purpose of corroborating liirn. 

THIS was an Action on the Case tried before his Honor Judge 
BAILEY, at the Spring Term, 1854, of Gates Superior Court. 

The plaintiff declared in a special action on the case, with a, 

couut in Trover, for a negro girl named Drusilla. I t  was in evi- 
dence, that Drusilla vas the property of one Geo. W. Smith, 
of Gates county, who died in the month of June, 1852, intes- 
tate. Letters of administration upon his estate were, at  Au+ 
gust Term following, of Gates County Court, granted to his 
widow, Sarah Smith, who brought this suit, and subsequently 
intermarried with Timothy March, who was made a party plain- 
tiff with her. I t  further appeared in evidence that Joseph 
Duke married n daughter of the intestate Smith, in the Fall of 
the year 1851, and that the girl, Drusilla, went into his pOSSeS- 
sion, and so remained until the death of the intestate ; soon sf- 
terwards, Duke sold the slave in question to the defendant, s 
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negro trader residing in the town of Suffolk, Virginia, who c a r  
ried her off to parts unknown. 

On behalf of the plaintiffs, it wa9 proved by two witnesses, 
who had been wards of the intestate, and resided in his family, 
that, on 29th of March, 1852, at the house of the intestate, it 
was agreed between Duke and intestate, that he (Duke) was to 
take the girl Drusilla, on a contract of hiring from the 29th of 
March until the 29th of August following ; Duke gave his note 
(as they stated) for the hire, which was one dollar and fifty 
cents, payable on 20th of August following, dated 20th of 
March preceding. The note was produced, and the namc of 
one of these young females (Miss Anne M. Savage) was sub- 
scribed as a witness thereto, and she stated that she was called 
on by the parties to bear witness to the contract, and to witness 
the note, in which statement she was confirmed by her younger 
sister: they both stated further, that Duke then carried the 
slave home with him in a cart into the State of Virginia. 

The defendant then introduced Duke as a witness (having re- 
leased him), and he swore that no such bargain was made be- 
tween him and the intestate at  any time ; that he and the in- 
testate swapped guns at the time the note bears date, and that 
the note was given for the difference which he agreed to give the 
intestate in this swap ; that Drusilla was not then in possession 
of the intestate, but that he had given her to him in the month 
of February, 1842; that he had then carried her home, and 
that she remained in his possession until after the death of the 
'intestate, and that he then sold her to the defendant. The de- 
fendant also proved declarations of the intestate, tending to 
show that he intended to give and did give the girl, Drusilla, to 
Duke; he also proved, that Duke was a manof good character, 
and entitled to credit. 

The plaint* then offered evidence of the good character of 
the Misses Savage. They also offered to prove by a Mr. Smith, 
their present guardian, that he had repeatedly heard them give 
the eame account of the transaction that given by them on 
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the trial : this evidence was objected to by defendant's counsel, 
but was received by the Court. 

I t  was admitted on both sides, that if the transaction was tla 

etated by the Misses Savage, the plaintiffs were entitled to re- 
cover ; but if as stated by the witness Duke, the plaintiffs were 
not entitled to rccover. 

There was a verdict for the plJntiffs. 
A rule to show cause why a new trial should not be granted 

for the improper admission of the evidence excepted to. Rule 
discharged, judgment, and appeal to this Court. 

Smith, for plaintiffs. 
Eeath, for defendant. 

BATTLE, J. The corroborative testimony offered by the plain- 
tiffs, and objected to by the defendant, was, we think, clearly 
admissible, upon the principle established by previous adjudica- 
tions of this Court. That principle is, that where the credi- 
bility of a witness is attacked, from the nature of his evidence: 
from his situation : from bad character : from proof of previous 
inconsistent statements, or from imputations directed against 
him in cross-examination, the party who has introduced him 
may prove other consistent statements, for the purpose of cop 
roborating him. JOHNSON v. PATTERBOX, 3 Hawks, 153 ; STATE 
v. TWITTY, ibid 449 ; STATE v. GEORGE, 8 Ired. 324 ; HOKE v. 
FLEMING, 10 Ired. 263; STATE v. DOVE, ibid, 469. I n  the 
case before us, where the testimony given by the witnesses for 
the plaintiff was in direct conflict with that given by the wit- 
nesses for the defendant, it is manifest that there was an im- 
peachment of testimony on both sides, and each party endea- 
vored to strengthen his witnesses by proof of good character. It 
was but another instance of the application of the principle of 
corroboration to go a step further, a n b  offer proof of p r e v i o ~  
consistent statements. It was competent for each party to do 
this; and we have very little doubt that the defendant, as well 
as the plaintiffs, would have done it, had he been able to pro- 



332 IN THE SUPREME COURT. 

Green, v. Dlbble, and other>. 

duce it. There was no error in receiving the testimony offered 
by the plaintiffs, and the judgment must be affirmed. 

Judgment affirmed, 

ANNE E. GREEN v. CALVIN B. DIBBLE AND OTHERS. 

A contract on hiring a slave from another, lo guaranty against loss, accidrnt or 
mkfortune, arising from a habit of intoxieaiion in the slave, embraces the case 
of suicide, by drowning, in a fit of intoxication. 

ACTION of ASSUMPSIT for the value of a negro voman, slave, 
tried at Spring Term, 1854, of Lenoir Superior Court, before 
his Honor Judge MANLY. 

The defendants were co-partners in running a steamboat on 
the Neuse River: being in want of a cook on board the boat, 
they applied to the plaintiff to hire the woman in question for 
that business. The plaintiff at first refused to hire them the 
woman, on the ground that she was much addicted to drunken- 
ness, and she was afraid the life on board a steamboat would 
increase the force of that vicious habit, and expose her to greater 
danger. Whereupon, the defendants assured the plaintiff that 
there could be no risk from this cause, as they never allowed 
spirits to be carried on board at all ; and agreed with the plain- 
tiff, that if she would hire them the negro, " they would g u a r a ~ z t y  
against all  loss f r o m  that source," and " would yay all loss or 
damage f r o m  accident or m i s f o r t u m ,  arisiltg f r o m  that cause." 
Upon this understanding and agreement, the woman in question 
went into the service of the defendants, as cook on board their 
boat. A few weeks afterwards, thewoman became much intoxi- 
cated, and by reason thereof, in a fit of drunkenness, delusion 
or abstraction, jumped overboard, and was drowned. Plaintiff 
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proved a demand and refusal by the defendants to pay anything 
for the loss of the woman. 

The defendants counsel took the ground, that  the contract of 
guaranty, didnot apply to the case of suicide or self-destruction, 
though the act was immediately induced by intoxication from 
spirits. His Honor, howcrer, held differently, and instructed 
the  jnry, that, up11 the state of facts appearing in the case, 
the  plaintiff wm entitled to recover. Verdict for plaintiff. De- 
fendant excepted to thc charge of the Court, and obtained a rule 
for a venire de nozv, which was discharged, and they appealed 
to this Coart. 

J. W. Bryan,  a i t h  whom was Green, for the plaintiff, argued 
a s  follows : 

The exception to tlic ruling in this case, is founded upon the 
opinion that  this case is governed by the lam applicable to In- 
surance upon Lives, and that such is the nature of this contract. 
Suicide, in such cases, isal~vaya an exception made in the contract. 
With respect to the risk nllich the underwiter is to run in insu- 
rance upon lives, this is u~ua l ly  inserted in the policy ; and he un- 
dertakes to ans re r  for all those accidents to which the life of 
man is exposed, unless the cmtui pue vie puts himself to death, 
o r  he die by the hand of justice ; and these exceptions are always 
inserted in the policy. Park on Insurance, 491, '92. This case 
differs entirely from such a contract. Here the defendant 
agreed to guaranty against all loss of p ~ o p e r t y  arising from the 
use of, or indulgence in, "ardent spirits" by that  property, or to 
pay all loss and damage from accident or misfortune to that 
p r o p r t g  from that  source. ,!alzia apotu,  or fits of drunken de- 
lusion or desperation, are natural consequences of excessive 
indulgence in the use of spirituous liquors. The contract of 
the defendant embraced these consequences. Drunkenness, and 
the consequences incident to i t  in the slave, were the perils the 
defendants insured against. These were the immediate, and not 
the remote, cause of the loss. Drunkenness brought about the loss. 
This was the vice of the slave or property which the plaintiff 
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guarded against in the contract, and the consequences of which 
the defendants insured against. 

I n  an  action upon a warranty of a chain cable, it was held 
that the plaintiff might reccover the value of an anchor, which 
was lost thrcugh the insufficiency of the cable, proof being gi- 
ven that the ship would have been lost, if the anchor had not 
been slipped. BONODAILE V. BRAXTON, 2 Moore 582 ; 8 Taun- 
ton 535; 3 Starkie on Ev. 1666 ; vide COIT V. SMITH, 3 John- 
son's cases, 16. 

Moore, for defendant. 

BATTLE, J. The loss sustained by the plaintiff is certainly 
within the terms of the guaranty made by the defendants, un- 
less it be taken out of them by a necessary implication. The 
defendants contend that it is so excepted, because a case of self- 
destruction was not within the contemplation of the parties to 
the contract, and was impliedly excluded from it on grounds 
of public policy. The objection is founded, we presume, upon 
the practice of Life Insurance Companies, in excluding from 
their policies, losses arising from suicide : the assured's dying 
by his own hands ;" or his own act, "whether sane or insane." 
The principle upon which that exclusion is founded, is thus sta- 
ted: " A stipulation to uphold a policy in case of wilful self- 
destruction, would be contrary to sound policy, as taking away 
one of the restraints operating on the mind of men against the 
commission of crimes, by the interest which they have in the 
welfare and prosperity of their connections ; nay, more, it would 
make those natural affections, which make every man desirous of 
providing for his family, an inducement to crime; for, the caso 
may be well supposed of a person insuring his life for that pur- 
pose, with the intention of committing suicide. For a policy, 
moreover, to remain in force when death arose from any such 
cause, would be a fraud upon the insurers ; for aman's estate would 
thereby benefit by his own felonious act." I t  is manifest, however, 
that "where the policy is effected upon the life of rr, nominee, (a 
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third person) the above reasoning fails. The insurance can be no 
inducement to the criminal act, and may reasonably be construed to 
cover this, as well as every other risk. There is, ind~ed, no re* 
son why it should not do so ; for the general tables of mortali- 
ty, which form the basis of the calculations upon which the 
policy is founded, include this, as well as every other case of 
death, so that the particular risk is actually insured gainst. In 
policies, therefore, on the lives of nominees, it is very usually, 
but not invariablyornitted." Bnnyon's Life Assurance, 71 and 
73, 69th vol. Law Lib. 

I n  the case before us, the loss of the plaintiffs slave by self- 
destruction is, as we have said, directly within the terma of the 
defendant's guaranty, and we can see no good reason why it should 
be impliedly excluded from them upon any sound principle of 
morals or law. His Honor was therefore right in holding that 
the plaintiff was entitled to recover, and the judgment muat be 
afirmed. 

Judgment affirmed. 

JAMES C. GERRISH v. JACOB W. JOHNSON. 

According to the several acts of Assembly, upon the subject of " pilots," where 
a pilot tenders his services to a vessel over one hundred and twenty tons bur- 
den, bound in over the bar at  Ocracocke, before shc gets to the bar, the com- 
mander is bound to pay the ust~al  rates of pilotage, though he refuses to re- 
ceive such pilot on board his vessel, and though the weather was fair, and 
though it was in  the month of August, and though the defendant be fully 
competent to bring in his vcsscl with safety. 

A plaintiff, comlnencing by warrant, may file a declaration, setting forth hie 
cause of action more distinctly than is set forth in his warrant, taking care to 
make no departure from it. 

T h e  plaintiff, according to theordinary practice, is entitled to the benefit of being 
considered as having filed his declaration, according to the facts set forth ina 
case agreed. 
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THIS mas an Action, commenced by warrant, for a sum al- 
leged by the plaintiff to be due him, as a branch pilot, and 
brought to the Superior Court of Craven county, by a writ of 
reewdnri, and tried before his Honor Judge ELLIS, a t  the  
Spring Term, 1854, of that Court. 

The folloming is the case agreed between the parties: the 
plaintiff, at  the time of the occurrence of the facts set forth, 
was a branch pilot for the district of Ocracoeke, duly appointed, 
commissioned and qualified, and the defendant was the comman- 
der of a schooner called the "Isaac W. Hughes," of the burden 
of one hundred and twenty-six tons, sailing between the ports 
of New York and New Berne in this State, and bound to the 
latter port, and was owned by a citizen of New Kerne. 

When near the bar at  Ocraeocke inlet, and hound in, the 
plaintiff went off in his pilot-boat to the vessel. when she was 
outside the bar, and spoke her, for the purpose of piloting her 
over the bar, either to Beacon Island Road, or Wallace's 
Channel, at  the option of the commander; but the defendant 
refused to heave to, or stop for the plaintiff, and came in over 
the bar ~ i t h o u t  any pilot. I t  was admitted that this was in AU- 
gust;  that the weather was fair, and that the defendant wag 
competent to, and did bring the vessel over the bar in safety. 

The plaintif claimed the same pilotage as he would have had 
for conducting the schooner in, under the act, Rev. Stat. chap. 
88, sec. 38. 

The defendant contended that he was not bound to take 
pilot, if he did not need or desire one ; and that the act is un- 
constitutional and void, and, for these and other reasons, the 
plaintiff was not entitled to recover, 

I t  was agreed, that if his Honor be of opinion that the plain- 
tiff a a s  entitled to recover, that a judgment be entered against 
the defendant for $12.60 and eosts ; otherwise, that the plaintiff 
be non-suited. 

Upon consideration of which case agrecd, the Court being of 
opinion with the   la in tiff, rendered judgment accordingly, from 
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which judgment the defendant appealed to this Court. Excep- 
tion was taken in this Court to the form of the warrant. 

Donnell, for the plaintiff. 
Moore, for the defendant. 

PEARSOX, J. The action is under the 38th section of the 88th 
ch. Rev. Stat. entitled "Pilots." 

I t  being now admitted that the provision of the section is not 
unconstitutional, the main questionis, does the act of 1816, ch. 
49, repeal this section ? 

We are clearly of opinion that it does not, and that i t  is only 
affected by the act of 1816, by having the rate of compensation 
charged according to its general terms, (the terms used being 
general) on purpose to meet and accominodate it to any change 
that might be made in the rateof pilotage-(that is, the amount 
to  be paid by a vessel that a pilot has charge of ). The object 
being to makc the rate of compensation allowed by this section 
correspond at all times with rate ofthe pilotage. So that, if the 
latter was made lower or higher, or altered in any way, the 
former would be altered in the same way, by force of the general 
terms, uithout tlie necessity of any special provision. I n  other 
words, the foxuer was fixed on a sliding scale, and w s  always 
to be precisely tho same as the latter. 

This view of the Statute is shown to be correct by examina- 
tion of its several sections. The thirty-sixth sectiow, in general 
terms, tuithout snyi)ky at wl~czt bar, provides that any branch pi- 
lot, (viz., one duly commibsioned) who sliall refuse or neglect to 
go Out to a vessel, shall pay a penalty of forty dollars. 

The thirty-sezle~itl~ scctiorc, in the same general terms, pro- 
vides, " that if, after a pilot is on board, tlie vessel is driven off 
the coast, the pilot shall be entitled to onc dollar a day extra." 

The thirty-ei'hth section, in the same general terms, without 
saying at  lohat bar, or jixi?zg upon m y  dt$r~itc temtin u s  on the in- 
ae r  side, provides, " that if a branch pilot shall go off to any 
vessel bound in, and offer to pilot her over the bar, the master or 
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commander of such vessel, if he refuses totake such pilot, shalI 
pay and satisfy to such pilot, if not previously furnished with 
one, the same sum as is  allowed by law for conducting such ves- 
sel in." 

T h e  thirty-ninth section applies to pilots acting under the au- 
thority of the Commissioners of Navigation for Newbern, Eden- 
ton, Washington, and old Topsail inlet, and provides that pilot- 
age shall not be paid by a vcssel under sixty tons, unless she 
has made a signal for pilot, kc. 

The  fortieth section fixes the rates that branch pilots autho- 
rized by the Comn~issioners of Navigation, for Edenton, Rash-  
ington, Newbern or Ocracoclie shall be entitled to dcnland of 
any vessel they may have charge of, from the other side of the 
bar to Beacon Island Roads or Wallace's Channel ; and also fixes 
the pilotage through the smashes. 

2The forty-Jimt section applies to pilots for old Topsail inlet, 
and fixes the rates they are entitled to for such vessel as they 
have charge of, from the other side of the inlet into Bogue Road, 
or Shncklesford Road. 

The forty second section applies topilots for Bogue inlet, and 
fixes the pilotage they are entitled to for bringing a vessel into 
mid inlet. 

The act of 1816 changes the rates of pilotage that mas al- 
lowed by the fortieth section to pilots authorized by the Com- 
missioners of Navigation for Edcnton, kc., from outside of the 
bar to Beacon Island Road or \Tallace Channel, leaving the 
rates through the swashcs the same. 

This act has no reference to the pilotage allo~vcil by the forty- 
first and forty-second sections, and expressly confint.~ itself to 
the fortieth section, by quoting and reciting so much of that 
section as the act is intcnded to npply to. 

This makes the whole subject plain. The thirty-eighth sec- 
tion allows the same compensation cis is  allowed hyv l a u ~  for pi, 
lotage. The rates of pilotage at  one inlet are chrmged by the 
act of 1846 ; the rates at  the others remain the same ; the effect 
ie, that the rate of compensation is changed at one inlet, and re- 
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mains the same at the other-and this by force of the general 
terms, i. e., the compensation is to be the same as is allowed 69 
law for pilotage. 

I t  is said, in the second place, that the 30th section of the Pi- 
lot Act conflicts with the thirty-eighth section, and compensa- 
tion is not allowed between April and October. 

The thirtieth section is an amendment made in 1836, and it 
must be admitted, as it gives no explanation of itself, that its 
insertion does throw some confusion on the construction of the 
chapter taken as a whole. I n  such cases, the rule of construc- 
tion is to reconcile the different parts, if it can be done. I t  is 
auggested, that the thirtieth section applies only to vessels 
bound out, and is entirely consistent with the thirty-eighth sec- 
tion, which is confined to those boum? in. I t  is probable this 
is the true solution of the apparent conflict ; but whether it be SO 

or not, the thirtieth section must give way to the thirty-eighth ; 
for the latter, in positive and express terms, entitles the pilot to 
compensation. The former can only be made by inference to ex- 
clude the right to compensation during a certain time of the year, 
from the fact it allowed compensation during the other part of 
the year. I n  other words, thc conflict can only be made by an 
inference drawn from the fact that the thirtieth section may be 
treated as an affirmative pregnant. Tliere can be no sort of 
doubt, that an inference of this kind must give way to an ex- 
press and positive enactment; in fact, such an enactment ex- 
cludes the inference, and prevents it from being made. 

Again, it is insisted, a single justice had no jurisdiction. I t  is 
not a debt due on special contract, or for goods sold and delive- 
red, or for work and labor done, or a contract exprcss or im- 
plied ; it was only a tender to do work. 

We think it clear, that the plaintiff is entitled to the compen- 
sation for work and labor clone, under a contract created by law, 
in the same way that the right to pilotage is under a contract, 
created by law. I n  the one case, the pilot takes charge of the 
vessel ; in the other, he goes out to sea, and is at  the trouble of 
coming back. This is work and labor which he is required by 
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law to do, and for doing it, the law entitles him to the same sum 
as is allowed by law for conducting the vessel in. Both are put 
on the same footing. 

Again, i t  is said, the cause of action is not stated with cer- 
tainty. Plaintiff does not allege he was a pilot, or that he cross- 
ed the bar and tendered his services, &c., and he refers to but 
one statute. 

Warrants isded by a single justice are usually treated as the 
plaintiff's declarations, as well as the leading process ; but the 
plaintiff may, if he chooses, file a declaration in addition to the 
warrant, and set out more at large and in detail his cause of - 
action, (taking care, of course, to make no departure ;) just as 
he can in his declaration set out his cause of action more a t  
large than it is in the writ. I t  would be strange, if a plaintiff is 
bound morc strictly by a warrant issued by a single justice for a 
debt, or is required to be more particular in the specifications, 
than he is by a writ issued for a debt from a Court of record. 

I n  thiscase, according to the practice of the members of the 
bar, by which declarations are, in most cases, waived, the plain- 
tiff is entitled to the benefit of being considered as having filed 
a declaration according to the facts set out in the case agreed. 
I f  so, these difficulties for the want of particularity, hc., are all 
removed. 

Judgment a5rmed. 

BRIGHT TIIOMPSON, TRUSTEE, v. WILLIAM C. BRYAN, ADM'R. 

Wliert. n h v t .  w a s  stipu1:tted in a dcccl to be tltt.renfter conveyed i r ~  wl.iting to 
a t rn : t~ ,~~ ,  to thc :el1:unte n.se of a FKXE COVERT, and  is put  into the posses- 
slon ot' t h  truetw for aiiotlirs purpose, but alterwards it is forn~:tliy ngl-ecd 
by tile . ~ ~ . l l t > r  and the tru.tci,, that r l ~ c  latter 1s rlteuccbrth to be irivcsrd with 
t hc  titl~. to tlte nrgro, (lie not being prc%.lir, Ilowevt:r, at the time :) HELD, 
tlint ill(. tru.tct! is a t  least thc n.41r.m of tlic fbrmcr owner, and as such is en- 
t i t l d  to rxover  the possession against one wrongfully withholding liim. 



JUNE TERM, 1854. 341 

Tl~omp-on,  Trustee, v. Bryan, Adm'r. 

ACTION of Detinue for a slave, tried before his Honor Judge 
ELLIS, at the Spring Term, 1854, of Wayne Superior Court. 

The plaintiff claimed title under one Gard Thompson, who 
was called as a witness, and testified that, on day of 

-, A. D. -, one Tilghman Gardner and his wife 
joined in a conveyance to him of certain monies, then in tho 
clerk's office, the proceeds of the wife's real estate : one of the 
stipulations of this conveyance was, that the witness, in conside- 
ration of $125 of the said monies, should convey the slave in 
question to the plaintiff, in trust, for the separate use of said 
Gardner's wife ; that, soon after the execution of this deed, but 
before the actual receipt of the money from the clerk's office, 
he, the witness, KILO was the owner of the slave, placed it in the 
possession of the plaintiff, that it might be with its mother. 
Soon after this, he went to plaintiff's house, where the slave 
was, and t d d  him to keep it for the use of the said Tilghman'e 
wife, according to the terms of the said deed ; that he told the 
plaintiff he then delivered to him the slave for this purpose; 
that the plaiutiff agreed thus to receive and hold the slave ; that 
it was his, (witness's,) intention thereby to convey the negro for 
the purpose above state 1, and thus to confer upon him the legal 
title, and that it  as SO understood by them both at  the time ; 
that the slave was not present at  this time, but was on the 
plaintiff's plantation, subject to the control and direction of him, 
(the witness); that he never took back the said slave, but left 
him with the plaintiff. 

Upon a cross-examination, the witness said, that after the oc- 
currcnce abovc narrated, he had executed a bill of sale, in writ- 
ing, to the plaintiff, declaring the trust theretofore stipulated, 
which bill of sale, he was advised, was void, for the want of a 
subscribing witness. This bill of sale was then offered in evi- 
dcncc. The same nitncss further stated, that, a t  a still later 
period, he 11ad executed anotiier bill of sale for thc same slave, 
with the requisite legal formalities, which it mas admitted con- 
veyed nothing, as the slave had then been levied on, and was at 
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the time, in the adverse possession of a constable. This bill of 
sale was also read in evidence. 

The defendant claimed as a purchaser, under an execution 
against Tilghman Gardner, and showed judgment, execution, a 
salc and purchase, in due form. 

It was contended by the defendant, that the plaintiff could 
not recover, because there never had been any sale of the 
negro by Gard Thompson to the plaintiff; that there was 
no evidence of an actual delivery, as required by the statute, 
and that the subsequent attempt to convey by deed, was evi- 
dence that the parties never intendcd any other mode of con- 
veyance. 

The Court left the evidence to the jury to determine, as a 
question of fact, whether there had been a sale and delivery of 
the slave by Gard Thompson to the plaintiff, with instructions, 
that there must have been a sale and an actual delivery, to pass 
the title ; that a manual delivery was not essential, but that an 
actual delivery was ; that if it was the intention of Thompson, 
a t  the time relied on, to sell and deliver the slave to the plain- 
tiff, and then to invest him with the absolute title and possession, 
he having control of the slave a t  that time, and the plaintiff 
thus received him; that this understanding would be sufficient in 
law to pass the title, though the slave was not actually present 
a t  the time, but in possession of the plaintiff. 

There was a verdict for the plaintiff. Rule for a new trial ; 
rule discharged ; judgment and appeal to the Supreme Court. 

Bortch and Perso?z for the plaintiff. 
No counsel for thc dcfendant. 

BATTLE, J. There is no doubt of the plaintiff's right to retain 
his verdict and judgment. The only difficulty is, as to the 
true ground upon which that right should be placed. The case 
of EWES V. MCELXORE, 3 Dev. Rep. 345 is a strong authority 
in favor of the Juclge'g charge as to the sale and delivery of 
the slave from Gard Thompson to the plaintiff, independently 
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par01 gift of slaves, an actual delivery was necessary, and that 
the circumstance that the slaves were in the possession of the 
donee was not sufficient, if they were not present a t  the time of 
gift. 

The unattested bill of sale would have been undoubtedly good 
between the parties prior to the revision of the statutes in 
1836. CUTLER V. SPILLER, 2 Hay. Rep. 61. Whetfier that 
had not been altered by the ommission of the preamble in the 
Revised Statutes, (1 Rev. $tat. ch. 37, Sec. 19) has been made 
s question in STATE V. FULLER, 5 Ired. Rep. 26, and BENTON 
V. SAUNDERS, BUS. Rep. 360. 

But however these questions may be settled, whenever it shall 
become necessary to decide them, it is clear that the plaintiff, as 
the bailee of Gard Thompson, had a right to recover in this action, 
his possession of the slave from the defendant. 1 Roll's Abr. 
Title Detinue C., page 636 ; 1 Chit. Plead. 139 ; 4 Bing. Rep. 
111 ; 1 Saund., P. and E. 435. The defendant's intestate 
claimed as a purchaser under an execution against Tilghman 
Gardner, who, it is evident, never had any title to the slave in 

of the bill of sale. But that case is supposed to be weakened 
by the decision of the Court on the subsequent one, of ADAM$ 
v. HAYS, 2d Ired. Rcp., 361, in which it was held, that to a 

question, and the intestate who his interest, and 
stands in his place, is therefore to be regarded as a mere wrong- 
doer. The only pretence of title which the debtor could set up 
WM derived from the conveyance to 'his wife's trustee, and that 
the defendant contends, passed nothing. T h e  plaintiff then, as 
bailee, has no obstacle in his way to prevent a recovery. 

The judgment is affirmed. 
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JAMES LAWRENCE v. FRANKLIN G. PITT. 

Where, by the death of hcr grand-Pdther, (thc person last seized,) a child is en- 
titled to a reversion 111 l;1nd, expectant on t11c teru~ination of a life estate, and 
such child dies before the expiration of the lifi. estate : I~EI ,D,  that the inl~eri- 
tance does not vest for life in the parent of tlic ctcceased cliild, under t11c 6th 
Canon of Descents, on the expiration of the life estate. The person entitled 
tO take must make himsell heir to the person last seized. 

THIS was an action of Ejectment, tried before his Honor 
Judge CALDWELL, at the Spring Term 1854, of Edgecombe Su- 
perior Court. 

The plaintiff claimed the right to enter upon an undividcd 
fifth part of the tract of land set forth in the declaration, and 
the following facts arc submitted as a case agreed : 

a Noah Little died intestate, in the year 1824, scized of a 
tract of land, leaving Mary E. Little his widow, and the follow- 
ing children, who were his only heirs at  lam, to wit : Joseph J. 
Little, Cullen Little, Wm. G. Little, Elisha Little, Patsy How- 
ard and Amariah Little. A t  the November Term, 1884, of 
Edgecombe County Court, the widow, Mary E. Littlc, filed her 
petition for dower, in the said land, which mas assigned, arid 
she took possessien thereof, and continned in possession until 
her death in 1852. A t  August Term, 1826, of said Court, a 
petition for partition of the land was filed by the heirs, and un- 
der it a partiaion was had, and theshare assigned to Amariah Little 
was covered by the dower of the widow and is the tract of land de- 
scribed in the declaration. Amariah Little died in 1842, intes- 
tate, and without issue. Patsey Howard died intestate, before 
1842, leaving a child her only heir, by the name of Martha, 
who intermarried with the lessor of the plaintiff. Martha, the wife 
of the lessor, died in 1814, leaving acllild (Joseph) her only heir- 
the issue of the marriage bekeen her and the lessor of the 
plaintiff. Joseph, the child, died intestate and without issue in 
1850. The defendant was in adverse possession, a t  the time of 
the demise, in the declaration. 
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I f  the Court should be of opinion that the plaintiff is entitled 
to recover, judgment is to be entered in his favor for six-pence 
and costs, with an order co issue a writ of possession. I f  the 
Court should be of opinion that the plaintiff is not entitled to 
recover, judgment of non-suit is to be entered." 

His Honor being t f opinion IF-i th the plaintiff, gave judgment 
accordingly, from which the defendant appealed. 

Biggs, for plaintiff. 

Rozoard, for defendant, argued as follows : 

The plaintiff claims under the proviso to the 6th Rule, in 
chapter 38, on Descents, of the Revised Statutes. The word- 
ing of the Statute is, " that in all cases where the person last 
seized shall have left no issue, nor brother, nor sister, nor the 
issue of such, the inheritance shall vest for life only in the 
parents of the intestate, or in either of them," &c. I t  is ad- 
mitted by the defendant, that the child of the plaintiff died, 
leaving no brothers, sisters or issue, and the only question is, 
whether reversions are within the purviem of the statute, or 
n-hether the child had such seizin as will support the plaintiff 'a 
claim. The word " seized " is a " word which is well ascer- 
tained at  common lam," and it has been decided by this Court 
in KITCIJEN V. TYSON, 3 Murphy, 314, that when such is the 
case, it must " be understood in the statute in the same sense in 
which it is understood at common law." The certainty and 
security attained by this mode of construction, was judicially 
considered and approved in ROBERTS v. CAXNON, 4 Dei.  and 
Bat. 256. And in 1 Jones 84, RIVES v. GUTHRIE, the Court 
say, that ,'me are bound to give to words, when nscd in a 
statute, the meaning attached to them at common law." What, 
then, is the common law meaning of the word " seized." 

Seizin was of two kinds, " actual and legal." Actual, when 
the possession was held either by the party himself or his tenant 
for years; and legal, when he had a present right of entry, 
either by deed or descent, without having taken possession. 
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There is certainly no actual seizin. The plaintiff must, there- 
fore, contend that the words " actual and legal," used i11 Rule 
1, estends through the canons of descent, and entirely changes 
the common law; and that, by a construction, suited to our 
condition and circumstances, the plaintiff's child had legal seizin, 
within the intendment of the Legislature. By the common law, 

a person can only be said to be entitled to, not seized of, an 
estate in reversion." Cruise, vol. 2, title 17, section 13. At 
common law, the rule was fully recognized in our Courts, that 
a widow was entitled to dower in all cases of legal seizin ; could 
she claim dower in this instance ? Certainly not. A t  common 
law, heirs must make out their title to reversions when the life 
tenancy falls in. Recognized and confirmed in EXUM v. DAVIB 
et aZ, 1 Murphy 475. The statute certainly deserves no more 
liberality of construction than other canons of descent-the 
father, no more favor than any other heir. This rule of law has 
been clearly and forcibly set forth by Mr. Justice STORY, in 
COOK v. HAMMOND, 4 Mason 467, 484, 485. After showing 
that, by certain acts, such seizin might be gained as to create a 
new stock, he says : " But, if no such act be done, and the re- 
version on remainder continues in a course of devolution, by des- 
cent, the heir of the first donee or purchaser will be entitled to 
the wholc as his inheritance, although he may be a stranger to 
dl the mesne reversioners and remainder-men, through whom it 
was devolved." No act of ownership was exercised. 

BATTLE, J. The facts stated in the case agreed, present the 
question, whether the reversionary estate in lands in fee simple, 
after a life estate in the same is to be regulated in its descent by 
the sixth rule in our canons of inheritance in the same manner 

if it were an  estate in possession. The solution of this 
question depends upon the sense in which the word " seized " is 
used in those canons. This word is a well known term of the 
common law, signifying the possession or occupation of the soil 
by a free man or freeholder, one who has at least a life estate in 
he land, 2 Black. Com. 104. Seizin was of two kinds, sei- 
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zin in deed, or the actual possession or occupation of the land, 
and seizin in law, which was a bare right to possess or occupy 
it. Ibid 127. The difference between the two kinds is thus 3- 
lustrated : Where a freehold estate is conveyed to a person by 
feofment, with livery of seizin, or by any of those conveyances 
which derive their effect from the statute of uses, he acquires 8 

seizin in deed and a :freehold in :deed. But where a freehold 
estate comes to a person by act of law, aa& by descent, he only 
acquires a seizin in law ; that is, a right to the possession ; and 
his estate is called a freehold in law. For, he must make an 
actual entry on the land to acquire a seizin, and a freehold in 
deed." 1 Cru. Dig., tit. 1, sec. 24; Co. Lit. 266 b. In the En- 
glish Canons of Inheritance, an actual seizin of land was 
necessary to constitute a person an ancestor from whom an es- 
tate could be derived by descent. A bare right or title toenter 
or be otherwise seized, would not do. Hence the maxim, 
seisilta facit stqitem. Black. Com. 209; Co. Lit. 15. I t  is 
manifest, from this explanation of seizin, that neither actually 
nor legally could it be had of a remainder or reversion after a 
life estate. It could not be so had, because the tenant for life 
was in the present occupation of the land, and there could not 
be two distinct or separate seizing in the same land, at the same 
time. Hence arose a peculiarity in the descent of such estates, 
which is well expressed by Judge STORY, in the case referred to( 
in the argument of the defendant's counsel, of COOK V. HAM- 
MOND, 4 Mason's Rep. 484. " Where the estate descended, ie a 
present estate in fee, no person can inherit it, who cannot, at 
the time of the descent cast, make himself heir of the person 
last in the actual seizin thereof. But of estates in expectancy, 
as reversions and remainders, there can be no actual seizin dur- 
ing the existence of the particular estate of freehold ; and, con- 
sequently, there emnot be any mesne actual eeizin, which of i t  
self shall turn the descent, so as to make any mesne reversioner 
or remainderman a, new stock of descent, whereby hia heir, who 
is not the heir of the person last actwlly seized of the estate, 
may inherit. The rule, therefore, ae to reversions and re* 
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ders, expectant upon estates in freehold is, that unless some- 
thing is done to intercept the descent, they pass, mhen the par- 
ticular estate falls in, to the person who can then make himself 
heir of the original donor, mho was seized in fee, and created 
the particular estate, or, if it be an estate by purchase, the heir 
of him who was the first purchaser of such reversion or remain- 
der. I t  is no matter in how many persons the reversion or re- 
mainder may, in the intermediate period, have vested by descent ; 
they do not, of course, form a new stock of inheritance. The 
law looks only to the heir of the donor or first purchaser." See 
the note on the 228th page, in any of later editions of Black. 
Com., and the cases there cited. The same was held to be a 
rule of the common lam in New York. JACKSON v. HENDRICKS, 
3 John. Cases, 214; BATES V. SCITRAEDER, 13 John. Rep. 260 ; 
It has also been decided to be a part of our common law. 
EXUM V. DAVIE, 1 Murp. Rep. 475. 

I t  is manifest, then, that, prior to the passage of our act to 
regulate descents in 1808, the son of the plaintiff's lessor would 
not have been the propositus or stock from whom the inheri- 
tance could have been derived. 1s the rule changed by that 
a c t ?  is the question which we now have to consider. The 
plaintiff's counsel contends that it is, by force of the words " ac- 
tually or legally," which are used in the first rule, in connection 
with the word " seieed;" that those words must be supplied by 
construction, to explain- and qualify the term seized wherever it 
occurs in the other rules ; that a person is legally seized of an 
estate in reversion, after a particular estate for life ; and that 
all these propositions are established by the case of BELL v. 
DOZIER, 1 Dev. Rep. 333. We do not understand the codnsel 
to insist that the words " legally seized " have a different signifi- 
cation in our act, from what they bear at  common law. We 
suppose that he acquiesces in the rule, which is well established, 
"that when a statute makes use of a word, the meaning of 
which was well ascertained a t  common law, the word shall be 
understood in the same sense it was a t  common law." KITCHEN 
V. TYSON, 3 Murph. Rep. 314; RIVES v. GUTHRIE, ante. 84. 
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I t  is so even with regard to nords used in our Constitution. 
ROBERTS V. CANSON, 4 Dev. and Bat. Rep. 256. I n  the mat- 
ter of the contested election between Berry and Waddell, pub- 
lished in an appendix to the reports of the cases decided a t  
December Term, 1848, 9 Ired. Rep. These words must then 
be understood in the same sense in which they are used a t  com- 
mon 'law, as there is nothing in the act itself to show that they 
were intended to be used in any other sense. We admit that 
the words " actually and legally " are to be supplied whenever 
the term seized is uscd alone in any of the rules of descent pre- 
scribed in the act, because they are expressed in the first rule, 
and we can see no renson fbr excluding them from the others ; 
and it was so held in BELL v. DOZIER. We admit further, that 
that case is apparently an authority in favor of the other pro- 
positions contended for by the plaintiff's counsel ; and yet, we 
cannot yield our assent to the conclusion which he deduces from 
it. The judgment in tlmt case may well stand, though some of 
the positions assumed in it are maniFestly wrong, and the infer- 
ences drawn from them therefore erroneous. I t  was an action 
of waste against a dowress and her second husband, in which it 
is expressly stated, in the opinion of the Court, that the waste 
was committed upon the land assigned to the widow for her 
dower. She and her husband were thei-efore liable to the action, 
whether she held'the land as dower, or as being vested in her 
for life, upon the death of her son Jesse, under the 6th Ruleof 
Descents. 

I n  the course of his opinion, Judge HENDERSON says: "The 
case does not expressly state that Jesse was ever actually seized ; 
but I think it may be inferred from the assignment of dower- 
for it is taken out of his seizin." This is a plain mistake, for 
the widow's dower is not taken out of the seizin of the heir, 
but of that of her husband. The well known maxim of do8 de 
dote peti non debet, depends upon this very principle ; for the 
reason is, that when the heir endows the widow of the ancestor, 
the assignment defeats the seizin which the heir acquired by the 
descent of the land to hixu ; so that the widow is in of the estate 
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af her husband, and the heir is considered as never having been 
seized of that part. I n  the same manner, if a woman, on whom 
lands descend, endows her mother, afterwards marries, has issue, 
and dies in the lifetime of her mother, her husband will not be 
entitled to an estate by the curtesy in those lands, whereof the 
mother warr endowed, because the daughter's seiein was defeated 
by the endowment. 1 Cru. Dig. tit. 6, ch. 3, sec. 20-21. Co. 
Lit. 31 a, 4 Rep. 122 a. The opinion upon which we are com- 
menting, after using the words quoted as above, proceeds thus : 
"But, if it did not, the first canon of the act, speaking of lineal 
descents, declares that a seizin in law shall make a proy08itu8; 
and although no such declaration is made in case of collateral 
dacents, but the word 'seized ' only is used, I apprehend 
that the Legislature intended to make a legal seizin su5cient in 
both cases. No reason can be given why, if it is good in the 
one case, it is not so in the other." By turning to the case, it 
will a t  once be perceived, that, upon the death of Jesse Barnard, 
the plaintiffs were entitled, as the next collateral heirs of his 
father, Peter Barnard, the person last actually seized. So that 
it was entirely unnecessary to raise the question whether they 
could claim the reversion after his widow's life estate in her 
dower, as heirs of his son Jesse. But it must be admitted that 
the Court seemed to think that the question mas presented, and 
they disposed of it, by assuming the position that Jesse Bar- 
nard was legally seized of the reversion. In  that we think 
they were in error. We have already give9 the definitions of, 
and pointed out the distinctions between, an actual seizin, or 
eeizii in deed, and s legal seizin or seizin in law. I n  doing 
so, we have derived our information from the highest authorities 
known to the common law. That they are correct, we have 
the additional assurance in their application to the well known 
instances of curtesy and dower. Actual seizin in the wife is ee- 
eential to give curtesy to the husband, while only a legal seizin 
in the husband is necessary to entitle the wife to dower; and 
yet neither curtesy nor dower attaches to a reversion after a life 
estate in the lands. 1 Cru. Dig., tit. 5, ch. 2, sec. 23, and tit. 
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6,  ch. 2, sec. 15 ; Co. Lit. 29 a, and 32 a. The law is different 
with regard to reversions after terms for years, because the pos- 
session of the tenants for years does not prevent the seizin of 
the reversioners. 

But it is said that, in pleading and other legal proceedings a t  
the common law, a person is often said to be seized of a rever- 
sion ; and therefore the term seized may well be applied to re- 
versions in our statute of descents. I t  is true, that it was held 
by the Court in the case of WROTESLY v. ADAMS, 1 Plow. Rep. 
191, that in pleading it was not error to say, that one was 
seized as of fee of a reversion after a life estate. But, though 
that case was decided early in the reign of Elizabeth, the essen- 
tial character of seizins, "actual and legal," remained the same, 
and continued still to influence the doctrine of the com- 
mon law, in relation to curtesy, dower and descent. It is almost 
certain, that our statute intended to refer to it ; else, why use the 
words, " actually or legally," at all ? The argument derived 
from the use of the word " seizin," in pleading, as applied to a 
reversion, would have been much stronger, had our statute used 
that word alone, without other words qualifying it, and pointing 
to the well established distinction between actual and legal 
seizin. 

It is said again, that hardships will sometimes be felt, unless 
the construction contended for by the counsel be adopted. For 
instance, if one die seized of an estate, leaving a widow and a 
daughter, and dower be assigned to the widow, and then the 
daughter has a bastard child, and dies in the lifetime of her 
mother, the bastard could not, under the 10th rule, inherit from 
his mother the part assigned to the widow. That may be true, 
but it only shows that the act is not broad enough to extend to 
every case of descent, leaving some to be regulated still by the 
rules of the common law. Among these are remainders and 
reversions after life estates, which were manifestly not within 
the purview of the legislature, else it would have given some- 
thing more substantial to parents, in the very rule under which 
the plaintiff claims, than a dry reversion for life, after an estate 
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for life in the same lands. I n  reply to the argument derived 
from the supposed case of hardship which might occur 
under our canstruction, we can state a case equally hard, 
which might happen under the construction contended for by 
the plaintiff's eounsel. If an alien father, having two sons, 
should come into this State with one only of his sons, and they 
should he naturalized, and then the father should purchase 
land, marry a second wife and die, devising the land to his 
wife, or, leaving i t  to be assigned to her for dower, and 
then hi other son should come into the State with the 
view to be naturalized, but his brother should die befare the 
widow, he could not inherit the land under the plaintiff's con- 
struction, though he might be naturalized before the death of 
the widow, because it  would have escheated before that period; 
whereas, according to our construction, he might have taken it, 
when the life estate fell in, as the heir of his father, the person 
last actually seized. The case of EXUM V. DAVIE, above cited, 
is an instance of the benign operation of the rule at common 
law. The truth is, that the act was mainly intended to operate 
upon estates in possession, and upon remainders and reversions, 
after estates for years, of which the owner might be said to be 
seized, either actually or legally, according to the meaning of 
those terms at common law. Some of its rules, as for instance, 
the second, which abolishes primoge.lziture, and prescribes 
equality among males and females, and the third, which pro- 
vides for the right of representation, extend to all inheritances, 
because they do not use the word " seized" at all. In  the case 
of remainders and reversions after life estates, the rules of the 
common law still prevail, and the person who claims them must, 
when the particular estate falls in, "make himself heir of the 
original donor, who was seized in fee, and created the particular 
estate, or if i t  be an estate by purchase, the heir of him who 
was the first purchaser of such reversion or remainder." In 
our case, the plaintiff's lessor, not being entitled to the land in  
question, either by the common law, or by our act of descents, 
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must submit to have the judgment in his favor set aside, and 
judgment upon the case agreed entered for the defendant. 

Judgment reversed. 

P. W. DOWD v. CHARLES GILCHRIST. 

Where a person enters into a traetof land, under a written contract to purchase 
the same, he becomes a tenant at will to the obligee, and is not permitted to 
deny his title in an action of Ejectment brought against him for the pos- 
session. 

One of several heirs at law can recover in ejectment upon his several demise. 
though the others, entitled jointly withhim, do not join in the action. 

(HOLDFAST and SHEPPARD, 6 Ired. Rep. 361; BRONSON and PAYNTEB, 4 Dev: and 
Bat. 4'33. CITED AYD APPROVED.) 

THIS was an Action of Ejectment, tried before his Honor 
Judge SAUNDERS, at the Spring Term, 1854, of Moore Superior 
Court. 

There were two counts in the declaration ; one on the demise 
of P. IV. Dowd, the other on the joint demise of the heirs at 
law of Willis Dickinson. The action was commenced in 1850. 
The plaintiff offered in evidence a deed from one Johnson to Willis 
Dickinson, datedin November, 1812, and showed title and posses- 
sion of the land in controversy in those under whom he claims, 
as far back as 1796. Dickinson died seized and possessed of 
the land in 1820, leaving a wife and seven children. The widow 
and a son as tenants held possession of the land until 1830, when 
Major Dowd, who married a daughter of Dickinson, exchanged 
the land with Gilchrist, who entered into possession and contin- 
ued to hold it until 1836, when the contract was rescinded. Gil- 
christ then purchased the land of Dowd, giving his notes and t* 
king Dowd's word for a title. Major Dowd died in 1840, leav- 
ing twelve children, of whom P. W. Dowd was one and a grand 
son of Dickinson. The defendant, after the death of Major 
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Dowd, took a deed from his son, Alexander Gilchrist, for the 
land in dispute. .The defendant offered this deed in evidence, 
which was objected to by the plaintiff, but received by the 
Court, subject to the exception. It was not registered until 
1851, after the death of Major Dowd, and only once, during his 
whole occupation, was he heard to assert any other right or title, 
than the one he had acquired from Major Dowd. It was prov- 
ed that on several occasions he spoke of his occupation as being 
under Dowd, by virtue of a bond to make title. The notes 
n hich had been given for the purchase money were also in evi- 
dence. 

P. W. Dowd for himself and the other heirs, in the year 1850, 
demanded the land of the defendant, which he refused to surren- 
der, and this action was then brought. 

It is agreed that if the Court shall be of opinion that the 
plaintiff is entitled to recover, judgment is to be entered accord- 
ingly ; otherwise, for the defendant. Defendant contended that 
M thirty years had not elapsed at the death of Dickinson, the 
ancestor, the plaintiff could not recover, as the occupancy had 
not been sufficient to support the presumption of a grant. The 
defendant also contended that he had acquired title by more 
than seven years' adverse possession under a color of title. The 
plaintiff further insisted, that as the defendant had come in un- 
der Major Dowd, who had married a daughter of Willis Dickin- 
son, he was estopped to deny the plaintiffs title. 

A verdict was entered for the plaintiffs, subject to the opin- 
ion of the Court. The Court being of opinion with the plain- 
tiffs, gave judgment for them, from which judgment the defen- 
dant appealed to this Court. 

D. Reid and Kelly, for the plaintiffs. 
Pereon, for the defendant. 

BATTLE, J. His Honor was right in directing a judgment for 
the plaintiffs, to be entered on the special case; that stated that the 
defendant was in possession of the land in 1836, claiming under 
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8 contract of purchase from Major Dowd, who had married one 
of the daughters of Willis Dickinson, who died in 1820, seized 
and possessed of the land, and leaving a widow and seven chil- 
dren. Major Dowd died in 1840, leaving twelve children, of 
whom the lessor, P. W. Dowd, was one. When the defendant 
entered under his contract of purchase from Major Dowd, he 
became his tenant a t  will, and as such, could not dispute his ti- 
tle. LOVE V. EDMONSTON, 1 Ired. Rep. 152. Now, that title was 
either the title of his wife, as one of the heirs at law of Willis 
Dickinson, or his own independent title. Whichever it was, the 
defendant could not dispute it while he remained in possessionun- 
der i t  ; nor could he acquire a new title under which to protect 
himself, until he had surrendered the possession to his quasi 
landlord, or been put out by him, or by some other person act- 
ing under the authority of legal process. GILLIAM V. MOORE, 
Bus. Rep. 95 ; and the cases there cited. I f  the defendant then 
was in possession, under the title which descended from Dickin- 
son to his heirs, the plaintiff was entitled to recover under the 
second demise ; but if he were in under an independent title in 
Major Dowd, then the plaintiff was entitled on the first demise of 
P. W. Dowd, one of his heirs at law. So, puaczcmpue viadata, 
the plaintiff was entitled to a judgment on the special case. 

But the defendant's counsel contends that, as a general ver- 
dict and judgment were rendered upon both demises, and as the 
lessor in the first demise was one only of several heirs who were 
entitled, the verdict and judgment were wrong. It was decided 
directly to the contrary in the cases of HOLDFAST V. SHEPPARD, 
6 Ired. Rep. 361 ; BRONSON V. PAYNTER, 4 Dev. and Bat. Rep. 
487. 

The judgment must be affirmed. 
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DOE ON TIN DEMISE OF JOHN D. PIOGOTT ET. AL. v. UHEERS. 

In an actionof Ejectment, where the plaintiffdeclared upon the demisesof several 
Iessors, upon three several counts, a refusal by the Court to strike out two of 
thecouhts, at the instance of the defendant, is a macter of discretion, from 
which an appeal will not lie to this Court. 

THIS was an Action of Ejectment, tried before his Honor, 
Judge SAUNDERS, at  the Spring Term, 1854, of Brunswick Su- 
perior Court. 

The case sufficiently appearsfrom the opinion of the Court. 

Strange, W. A. Wright, and J. -8. Bryan, for the plaintiffs. 
D. Reid, for the defendant. 

NASH, C. J. The doctrine of amendments ,and the power of this 
Court to control the action of an inferior Sourt in such matters, are 
fully and elaborately discussed by Judge PEARSON, in the opinion 
delivered in the case of PHILLIPYE against HIGDON, BUS. 382. 

I t  is there laid down with such perspicuity, that we had hoped 
it would prove to the profession a sure guide. The Court de- 
cide "that our jurisdictioli in regard to amendments in the 
Courtsbelow, is confined to the question of power ; with its dis- 
cretion in the exercise of the power, supposing the Court to have 
it, we have no concern." The question presented to us in the 
present case, is very clearly of the latter character. The dec- 
laration contains three counts ; the first, is one on the demise of 
George W. Styron, of the whole tract of land ; the second is on 
the demise of John W. Piggott, of one-third of the same tract, 
the third is on the demise of George W. Styron, for one-third of 
the same tract. A t  Spring Term, 1854, of Brunswick Superior 
Court, where the cause waspending, amotion was made, on the part 
of the defendants, to strike out of the declaration the two counts 
on the demise of George W. Styron, which m a  refused by the 
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Court, and for that refusal, the defendant appealed. Whether 
he would or would not grant the motion, was clearly within the 
discretion of the Judge. For reasons satisfactory to himself, 
he did not choose to exercise the power he certainly possessed. 
The action was brought by order of the County Court of Bruns- 
wick, to try the legal title to the tract of land mentioned in the 
declaration, and for a partition of which a petition xas  then 
pending in said Court ; the petitioner, John 'CV. Piggott, claiming 
to be a tenant in common with the defendant who claimed the 
whole tract as his. There was, therefore, a manifest propriety 
in supposing the plaintiff to count as many demises as might be 
necessary in ascertaining the question directed by the Court to 
be settled. 

But the motion being one addressed to the discretion of the 
Court, we cannot interfere with its exercise. 

Appeal dismissed with costs. 

JAMES K N G H T  v. TVILMINGTON & MANCHESTER RAILROAD 
COBIPAKY. 

A bond to pay money, a n 3  to do something eke, as  to feed and clothe a slave, 
is not negotiable. 

THIS was an Aetion of Debt, upon a bond tried before his 
Honor Judge SAUNDERS, at the Spring Term, 1854, of New 
Hanover Superior Court. 

The plaintiff declared as the endorsee of the following bond, 
to wit : 

" $100. On the first day of January, 1853, the Wilmington 
and Manchestor Railroad Company promise to pay William H. 
Laspeyere or order, one hundred dollars for the hire of negro 
Bob, (to be paid in quarterly instalments,) until the first day of 
January, 1853. The Company promises to feed and clothe said 
negro, and pay such expenses as are customary in the case of 
hired negroes. 



858 I N  THE SUPREME COURT. 

Knight, v. the Wilmington and Manchester Railroad Company. 

" Witness the seal of the corporation, and the President's 
name affixed." 

The bond was endorsed, " pay the within to James Knight." 
Signed, " W. H. Laspeyre." 

Pleas: the general issue, payment, and set off, Statute of 
Limitations, and specially, that the bond declared upon is not 
negotiable." 

The execution and endorsement of the bond were admitted, 
and the only question was, whether it was negotiable, so as to 
enable the plaintiff to sue upon it in his own name, and upon 
this question, his Honor being of opinion with the plaintiff, so 
instructed the jury, who returned a verdict for the plaintiff. 

Rule for a venire de novo; rule discharged, and appeal to 
this Court. 

D. Reid, for the plaintiff. 
Moore, for defendant. 

NASH, C. J. We do not concur with his Honor in his opinion. 
A t  common law, neither bonds nor promissory notes were as- 
signable at  law, for the reason that they were considered 
mere choses in action, and the transfer of them would lead 
to litigation and increase maintenance. 2d B1. Com. 291, n. 6. 
By the statutes 3dand 4th, of Ann, of which the first section of 
our act of 1836, (Rev. Stat., ch. 13,) is substantially a trans- 
cript, promissory notes were made assignable, so as to enable 
the assignee to maintain an action on them, in his own name. 
By the 3d section of the act, bills, bonds and notes are put on 
the same footing as to their negotiability. In  both the statutes 
of Ann, and in our act, the promissory notes and bonds which 
are made negotiable, are such as are made to pay money. Un- 
der the qtatute of Ann, the decisions are numerous, that bills 
and notes, to make them negotiable, must be for money only. 
An order or promise to pay money, and do some other act, is 
not a bill or note. Bailey on Bills, p. 9. In the case of 
MARTIN and CHAUNTRY, Str. 1271, in error from the Court of 
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Common Pleas, the Court of King's Bench held that a written 
promise to deliver up horses and a wharf, and pay money a t  a 
prticular day, was not a note within the statute, and reversed 
the judgment of the Common Pleas. I n  COOK and SATTERLER, 
7th Cowen, 108, an order by A. upon B. to pay a certain sum to 
C., and to take up A.'s note to C. and D. for that amount, was 
decided not to be a bill. The bond in this case is not for the 
payment of money only; but it is to do with that another 
thing, to wit, " clothe and feed the negro," for whose hire it 
was given. The case of ALEXANDER and OAKS, 2 Dev. and 
Bat. 513, is decisive of this question. There the note declared 
on was to pay the sum of fourteen hundred dollars in bank 
stock, or lawful money of the United States, and the note was 
decided not to be within the act. See also the STATE against COR- 
PENING, 10th Ired. 58. The case of HAMILTON Y. MCCARTY, 
1st Dev. and Bat. 226, has been brought to our notice, as an 
authority in favor of the plaintiff. We do not so consider it. 
The question there was between the obligors and the original 
obligee. This is a question of negotiability. There the doubt 
was, whether the obligee could recover upon the bond the money 
secured by the instrument, in an action of debt before a single 
magistrate ; and the Court decided that he could ; that he might 
abandon the covenants in the bond, and go for the money se- 
cured by it. Here the question is, can an obligee in such a 
bond assign it, either in whole or in part, so as to enable the 
assignee to sue in his own name ? This point is decided by thia 
Court in the case of MARTIN and HAYS, Bus. Rep. 423. There 
the Court say that the effect of an assignment is to vest the le- 
gal interest in the assignee, and to give him the right to me & 
his own name. AB a matter of course, then, the assignment mwt 
be of the whole instrument. An assignment, by piecemeal, is 
an idea unknown to the law. The assignment in the case before 
us is, therefore, of the whole interest of the assignor, not only 
of the money, but of the covenants to feed and clothe the slave 
hired. Suppose the defendants had paid to the plaintiff, the 
assignee, the $100 mentioned in the bond, could the latter hsvs 
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brought an action in his own name for damages, in not feeding 
and clothing the s l a ~ e  ? Very certainly he could not. There 
is error in the judgment below, and there must be a venire de 
novo. 

Judgment reversed. 

CALEB L. NICHOLLS, v. OWEN HOLMES. 

I n  some cases the Presiding Judge, in order to save time, and when he sees no 
harm will result from it, may, in his discretion, allow a leading question to be 
put, yet his refusing to allow it is never error. 

T o  award a deed in law, under the plea of non est factum, upon the ground of 
fraud, there must be fraud in the factum as by substituting one paper for 
another, so as to show that the party did not intend toexecute the paper he 
was made to sign, seal and deliver. 

THIS was an Action of Trover, tried before his Honor Judge 
DICK, at  the Spring Term, 1854, of New Hanover Superior 
Court. 

The case sufficiently appears from the opinion of the Court. 

D. ~e id ' and  Troy, for the plaintiff. 
Xtrange and W. A. Wright, for defendant. 

PEARSON, J. The case is not stated with the order and clear- 
ness that is so necessary in all judicial proceedings ; but, as we 
understand it, four points are intended to be presented. 

1st. Ned, the slave in controversy, was the child of a woman 
by the name of " Rittey." The plaintiff alleged that Rittey 
was bequeathed to him by his father's will, and it was material 
to prove that Rittey was one of the slaves of the testator. 
Whereupon, he called '' a witness, who named several slaves as 
formerly belonging to the testator, when the plaintiffs counsel 
remarked to the witness, that for the purpose of refreshing his 
memory, he would ask him whether or not the testator did not 
own one by the name of Rittey. His Honor said that was an 
improper question, and refused to allow it to be put in that form, 
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but required the counsel to confine himself to the question in 
general terms, what slaves did the testator own ? There the 
case, so far as this point is concerned, stops ; and we are left to 
infer that the witness, in ansmer to " the question in general 
terms," went on to name Rittey as one of the slaves, who for- 
merly belonging to the testator. So, the point presented is, that 
the Court erred in refusing to allow the particular question to be 
asked. A sufficient reply is; the fact was proven ; and, suppos- 
ing the Judge to have erred in refusing to allow the question to 
be put in the manner proposed, it can nlalie no kind of differ- 
ence whether i t  was proven by may of answer to the particular 
question, or to the "question in general terms." But we are 
not disposed to admit that his Honor did err, even supposing the 
error to be harmless ; for, it was certainly a suggestion and lead- 
ing question ; and although in some cases the presiding Judge, 
in order to save time, and  hen he sees no harm will result from 
it, may, in his discretion, allow a leading question to be put, yet 
his refusing to allow it is never error. 

2nd. The defendant then read in evidence three deeds, duly 
executed and registered, as follows : 

STATE OF NORTH CAROLINA-NEW IIAXOVER COUNTY : 

Know all men by these presents, that ae ,  the undersigned, do 
hereby agree and firmly bind ourselves to the following articles, 
to wit, viz: that we, the said John Cruse, and Unity Cruse, and 
Caleb L. Nicholls, do hereby agree to give unto Mary Jane 
Lee the following property for her and her heirs, Unity Cruse's 
natural life excepting, Orrice, Thomas, Rittey, three negroes, 
and two cows and calves, which we, the said John Cruse and 
Unity Cruse, and Caleb L. Nicholls, do defend all other claims 
made by us hereafter. Whereof, we have set our hands and 
seals, this 12th day of May, 1819. 

J O H N  CRUSE, (SEAL.) - .  
UNITY CRUSE, (SEAL.) 

CALEB Y~PER NICHOLLS, (seal.) 
Witness DANIEL MCLAMMY, 

A. M. SWANN. } 



362 IN THE SUPREME COURT. 

Nicholls v.  Holmes. 

Know all men by these presents, that I Caleb Loper Ni- 
cholls, of the one part, and Unity Cruse, of the other, do 
hereby give all my right and title to the said Unity Cruse for all 
negroes, and other property arising frcm the estate of the late 
Caleb Nicholls, except the following negroes : Fanny, Cas- 
well, Fillis, Enoch, and the house and lot in town, on the promise 
that the said Unity Cruse gives the said Caleb L. Nicholls, on 
demand, the said four negroes, and the said house and lot in 
town, which was left her her life time. I do hereby defend all 
right and title heretofore made by me, provided the above arti- 
cles we agreed to. I n  witness whereof, I set my hand and seal, 
this 12th day of May, 1819. 

HIS 

CALEB X LOPER NICHOLLS, (SEAL.) 
MARK. 

Witness, Amos M. Swann, 
Daniel McLammy." 

" STATE OF NORTH CAROLINA-NEW HANOVER COUNTY : 

Know all men by these presents, that I, Caleb L Nicholls, of 
the State and county aforesaid, am held and firmly bound unto 
John Cruse, and Unity, his wife, in the sum of one thousand 
dollars, should I, the said Caleb L. Nicholls, refuse to make a 
firm right to the tract or parcel of land willed to me by my 
father, Caleb Nicholls, the above to stand in full virtue ; other- 
wise, to be null and void, and of non-efect. 

May 12th, 1819. 
Given under my hand in 
presence of us, ) CALEB L. m x .  ?4 NICHOLLS. 

cb DANIEL MCLAMMY, 
"A. M. SWANN." 

The plaintiff thereupon contended that the deed executed by 
Unity Cruse, John Cruse and himseIf had not the legal effect 
of pming the title, but was a mere executory agreement ; and 
further, that, aa a life estate, wiw reserved, i t  was inoperative 
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pass the remainder. His Honor was of a different opinion; we 
entirely concur with him. 

3rd. The plaintiff then proved that he was a man of "weak 
mind, illiterate, and had to make his mark ; that his mother, 
Unity Cruse, was a viornan of turbulent and overbearing cha- 
racter, had entire control over him, and could do what she 
pleased with him ;" and thereupon moved the Court to instruct 
the jury, that, if they were satisfied that the plaintiff had been 
induced to execute the deeds by misrepresentation, imposition 
or undue influence, the deeds were void. The Court refused to 
give the instruction, but told the jury that, in order to make s 
deed void at  law, "there must be evidence that it was obtained 
by duress, or that there was fraud in the factum; that is, that 
the party did not, a t  the time of its execution, intend it to be 
his deed." This is clearly settled. DEVEREUX v. BURGWIN, 11 
Ired. 493. " Under the plea of non est factum, if the execu- 
tion of the deed is proven, it cannot be avoided in a court of 
law, by proof that it was procured to be executed by means of 
falsehood and misrepresentation, or other fraud. There must 
be fraud in the factum, as by substituting a paper instead of the 
one intended to be executed, so as to show that the party did 
not intend to execute the paper, he was made to sign, seal and 
deliver as his deed." 

So in GANT v. HUNSUCKER. " Upon non est factzmz, the in- 
strument would not be avoided, b;t be held to be the defendant's 
deed, notwithstanding any fraud in the consideration, or false 
representation of a collateral fact, whereby the defendant was 
induced to execute the instrument." LOGAN v. SIMMONS, 1 
Dev. and Bat. 1 3 ;  REED v. MOORE, 3 Ired. 310. 

4th. The plaintiff further offered to prove, that, a t  the time 
these papers bear date, he was of intemperate habits, and an 
habitual drunkard; but his Honor refused to allow the testi- 
mony, unless the plaintiff could prove that he was drunk a t  the 
time he executed the papers. There is certainly no error in 
this. DEVEREUX V. BUROWIN, cited above. 

Judgment a h e d .  
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STATE ON THE RELATION OF J. E. JONES r. JOSEPH D. 
BIGGS. 

No action can be maintained on the bond given by a clerk, conthtlowd fol the 
fa~thful performance of his duty, except where therc h ~ s  beon such darnages 
sustained as would give the party a right to nlalritaln an actloll on the case 
for the neglect of his offlcial duty. 

It was not the intention of the act of Assembly, r q a i r ~ n g  clerks to lv,ue or- 
oflcio notices to guardians, to make them liable, on their ofiicial l~onds, tor 
failing to do so. 

TEIS was an action of Debt, upon the official bond of the 
defendant, as Clerk of the County Court of Naytin county, tried 
before his Honor Judge ELLIS, a t  the Spring Term, 1854, of 
Reaufort Superior Court. 

The plaintiff declared for a breach of the condition of the 
defendant's bond, executed on 10th of October, 18.77, upon his 
appointment as Clerk, for a failure on his part to issue an ez- 

oflicio summons to Joseph S. T. Redding, the guardian of the 
relator, to renew his bond. Redding was appointed guardian 
on the 12th day of January 1835, and gavc bond in the sum of 
$10,000, with John Pierce and Lewis A. Powell his sureties, 
who removed from this State to the Statc of Mississippi, in tho 
year 1837, and it was admitted that Powell has resided in the 
State of Mississippi from that time to the prcsent, and is amply 
good to pay the amount of the bond which he executed as Red- 
ding's surety. 

The evidence WM contradictory as to the pecuniary condition 
of Redding, the guardian, in January 1828. Some of the xit- 
nesses expressed the opinion that he was insolvent ; others, that 
although he was embarrassed, his credit was good ; but he was 
insolvent before and at his death, in 1843, wllich was before the 
relator became of age. In August 18-40, the defe~idant did 
issue a notice to Redding, requiring of him to show cause wliy 
he should not renew hi6 bond, which was served and roturned to 
October session, 1840, of Martin County Court, which was 
placed upon the docket, and continued from session to session 
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until July 1841, when it vas dismissed, without Redding having 
genewed his bond, or the Court having removed him. 

The plaintiff gave evidence of the indebtedness of Redding 
as guardian, and claimed to recover of the defendant, as dam- 
ages, the amount due from him to the relator, and he insisted, 
that, although P o ~ e l l ,  one of the sureties to the guardian bond, 
was good for the amount, yet, that the relator, upon his arrival 
a t  full age, was not bound to go to Mississippi to seek his remedy, 

The Court instructed the jury, that, as it was' admitted tha* 
the defendant did not issuc the summons a t  the proper time, 
.the relator wm entitlcd to nominal damages ; but that, before 
he could recover more than nominal damages, he mustsatisfy ' 
the jury that he could not recover anything, by prosecuting 
the guardian bond of 1833. 

Under these instructions, the jury returned a verdict for the 
plaintiff, and assessed his damage at one dollar. 

The plaintiff obtained a rule for a venire de novo, for error in 
the instruction given the jury by the Court, which was dischar- 
ged, and the plainti8 appealed to thin Court 

DonneEl, for the plaintiff. 
Biggs, for the defendant. 

PEARSON, J. I n  the Court below, the case turned upon 
whether the plaintiff was entitled to actual or nominal damages, 
assuming his right to maintain the action. It was held that he 
could only recover nominal damages, and he appealed. 

Upon the argument here, it was mentioned by the Court, that. 
the case of the STATE v. WATSON, 7 Ired. 290, left the question 
of the plaintiffs right to maintain the action open, owing to the 
peculiar circumstances under which the decision was made. 
Judge Nash thought the plaintiff could maintain t h e  action, and 
was entitled to actual damages. Judge Daniel thought the 
tiff was only entitled to nominal damages, but might show 
himself to be entitled to actual damages, provided he could 
make proof of several contingent events. Judge Ruffin .dieeen- 
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ted, but filed no opinion. The question being open, it was sug- 
gested that the point might be raised here, although it was not 
taken in the Court below, by a motion in arrest of judgment. 
For, if the plaintiff, by his own showing, had no cause of action, 
he of course could not be entitled to a venire de novo; nor 
could he have judgment for the nominal damages ; and, on the 
other hand, the defendant could not ask for judgment, because 
in the Court below he had, upon the trial, made no question as 
to the plaintiffs right to nominal damages. 

Mr. Biggs thereupon moved in arrest of judgment. After 
much consideration, Judge Battle and myself, (Judge Nash still 
retaining his former ophion,) think that, upon authority, and a 
proper corrstruction of the statute, the plaintiff had no canse of 
action. 

We take it to be clear, that the purpose for which officers are 
required to give bond and sureties, is to make the bond a se- 
curity for any damage that may be sustained by reason of a 
brcach of their official duty; that is the only object for reqnir- 
ing the bond. I t  follows, no action can be maintained on the 
bond, (for no breach can be shown,) except where there has 
been such damages sustained, as would give the party a right 
to maintain an action on the case. So the question is, could 
the plaintiff maintain an action on the case against the defen- 
dant for a neglect of his official duty in not issuing the sum- 
mons? That this presents the true question, will also appear 
from the fact, that the breach assigned by the declaration, is s 
neglect of official duty in not issuing the summons, whereby the 
plaintiff sustained damage. That would be the gravamen of an 
action on the case ; and as the gravamen is the same, of courm 
the cause of action must be the same. This view is pressed, 
because i t  would seem not to have been taken by Judge DANIEL, 
in STATE v. WATSON, and may account for the position in which 
he is placed between the other two Judges. It is settled, that, 
'L to sustain an action on the case, i t  must not only appear that 
the plaintiff has sustained damage, and that the defendant has 
wmmitted a tort, but that the damage is the clear and necessary 
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consequence of the tort, and can be clearly defined and ascer- 
tained." "If the damage be too remote, indefinite and contin- 
gent, the action will not lie." BOOE v. WILEON, ante. 182 ; 
MARCH v. WILSON, Busbee 143; GARDINER V. SHERRED, 2 
Hawks. 173 ; LAMB V. STONE, 11 Pickering 527. The statute 
makes it the duty of the overseers of roads to keep up '' finger 
boards " at the forks of the road. Suppose an overseer neg- 
lects his duty in this particular ; a traveler comes along and 
takes the wrong road; after going a short distance, hie horse 
atumbles and falls, and he is much injured by a fall: or, sup- 
pose the traveler goes so far before he discovers his mistake, 
that he is belated, and so much detained that he is unable 
to reach a certain place in time to attend to import- 
ant  business, in consequence of which he loses a chance 
to make money, or a, chance to save it ; can he maintain an ac- 
tion against the overseer to recover such damage as the jury 
may see proper to give? Non constat, but his horse would 
have fallen, if he had taken the right road. A-on constat, that 
he would hare noticed the finger board, if one had been there ; 
and non coastat, but he would have missed his way at some 
other fork. So in our case, non constat, if the defendant had 
issued the summons, that the sheriff would ever have served it, 
or  if he had, non constat, that the guardian or his sureties 
would have paid any attention to it  ; and non constat, that the 
County Court would have caused such proceedings to be had 
thereon, as would have resulted in any good. On the contrary, 
from the fact that a summons afterwards did issue, and after ly- 
iag in Court several terms, was dismissed, and resulted in noth- 
ing, the chances are, that such would have been the fate of the 
notice, for the failure to issue which, the plaintiff now sues. 
These damages are too remote and conjectural to be made the 
ground of an action of this kind to maintain it. The damage 
must be certaln or capable of being made certain, and must be 
the natural consequence of the wrongful act, so as not to rest 
on mere contingencies. 

But we do not in the second place think it  was the intention 
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of the statute to make clerks liable to  be sued upon their official 
bonds for neglecting to issue these notices, for several reasons. 

1. The damages for a breach would of necessity be uncertain 
snd conjectural; so that actual damage could not be assessed, 
and it could hardly have been the intention to give actions, by 
which the plaintiffs could in no even6 be benefitted, for the mere 
purpose of distressing the defendants by way of costs. 

2. The second section of ch. 54 Rev. Stat-ate, "guardians and 
wards," directs the Courts to take g o d  security for the estates 
of infants, and makes "the Justices appointing such guardian 
liable for dl loss a d  damages sustained Ay the orphan for the 
want of such seczcrity being taken, to be recovered by aetisn," 
kc. The 12th section of same chapter requires guardians to 
exhibit their accounts to the Justices for examination, and pro- 
vides "that it shall be the duty of the clerk of the Court, 
underpenalty of one hundred dollars, (to be applied to the use 
of the ward,) to issue ex-qficio summons, returnable t o  the next 
Co~rt ,"  &c. The 12th section allows the clerk, for issuing the 
eummons, as in the last section directed, a fee of sixty cents, to 
be recovered of the guardian. 

The 7th section, the one now under consideration, requires 
guardians to renew their bonds every three years, and provides, 
" it shall be the duty of the clerks of the several County 
Courts to iosre an ex-oficio 'owtmons against each guardian 
who shall fail," kc. 

NO provision is made that the clerk, on failare, shall be liable 
for the amount of the orphan's estate, or for all loss and dam- 
ages sustained by the want of such summons. No provision is 
made that he shall be liable to a penalty, or by which he is al- 
lowed a fee for issuing the summons, and no time is fixed, with- 
in which the summons mast be issued or be nznde returnable. 
Now, from what can it be inferred that it was the intention to 
create and fh uppon the bonds of the clerks of the several 
County Courts a liability that might amount to the value of the 
estates of every ward in their county? There is nothing, ex- 
cept that it is made their duty to " issue an es-oficio s ~ L ~ z ~ o ~ s . ' '  
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W h a t  is the meaning of ex-oflcio in the sense in which it is 
here used? Clearly, that he is to issue the summons without 
waiting for the County Court to make any order to that effect. 
Just as the Governor is ex-qficio chairman of a board, vithout 
waiting for any further appointment. This satisfies the meaning 
of the word; and there is no rule of construction, by which it 
can be extended, so as to make an inference which will be attend- 
ed by such important results. 

3d. I f  so great a change in regard to the liabilities of clerks 
had been conten~plated, it is natural to have expected to find 
the lam, under the head of " clerks," accompanied by a requi- 
sition that the penalty of their bonds should be increased ; and 
it is also natural to have expected to find some limit fixed in re- 
gard to the time during which the liability should continue, and 
the number of years that. i t  was expected, and made the duty of 
the clerk to look back among the papers, and see who had not 
r e n e ~ e d  his bonds, among the guardians whose appointments ap- 
pear on the books. Whereas this matter is left open, and he is 
bound to see to thc bond of every guardian appointed within 
twenty-one years next befors he became clerk, and this without 
fee or reward. 

4th. Upon the whole, we conclude that it rvas not intended to 
make this one of the tluties appertaining to  t he  o$ce of clerk, 
as to keep safely the records, issue writs, &c., and that the 
clerk was selected as the person to issue these summonses, simply 
because it was as convenient, or more so, for him to do it, than 
any one else ; otherwise, why the omission to annex a penalty, 
or some other mode of enforcing the performance of this new 
official duty. 

Judgment arrested, 
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DOE ON TIIE DEkfISE OF LEWIS B. BOHANAN Y. WILLIAM V. 
SHELTON. 

The "registry" or copy of the record of a bond to make title to land made by a 
deceased person, under which a deed has been made by the Administrator of 
saiddeceasedobligor, is within the spirit and meaning of the Act of 1646, ch. 
68, (which is a remedial statute,) and is admissible without accounting for 
the absence of the original. 

This was an Action of Ejectment, tried before his Honor, 
Judge MANLY, at the Spring Term, 1854, of Stokes Superior 
Court. 

The plaintiff showed the defendant in possession of the land in 
question at  the time of the bringing of this suit, and he read in evi- 
dence a grant for the land to Electious Musick, a deed from Musick 
to one Vernon, and a deed from the Administrator of Vernon to 
the lessor of the plaintiff. He  then offered, in evidence, 
a copy of a title bond properly authenticated, taken from the 
books of the Public Register of Stokes county, which registry 
bore date before the date of the deed of the Administrator to 
plaintiff's lessor, wherein it was stipulated that the said Vernon 
should make title, kc., to the lessor of the plaintiff. This evi- 
dence was objected to, upon the ground that the original should 
be produced, or its absence accounted for. The evidence was re- 
ceived by the Court, and defendant excepted. Verdict for the 
plaintiff. 

Rule for a aenire de novo, for error in the matter excepted to. 
Rule discharged. Judgment and appeal. 

2llilZe~, for plaintiff. 
Mo~ehend, for defendant. 

PEARSON, J. The act of 1846, ch. 68, provides, The registry, 
or duly certified copy of therecord of any deed or conveyance 
of land for conveying the same, registered or recorded, as by 
the Rerised Statute ch. 37, entitled " Deeds and Conveyances," 
is directed, may be given in evidence in any Court of Record vith- 
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out accounting for the original, unless," &c. By  the 28th S ~ C .  

ch. 46,Revised Statutes, it is provided, "An administrator of 
any deceased person is fully empowered to execute a deed for any 
Iand that may have been " bona fide " sold and for which a bond 
to make title has been given, Provided, said bon,d be first prov- 
edin the Court of the County, where the lands are situate, m d  
is recorded and registered in the Register's book of said county." 

The 37th chapter of the Revised Statutes requires all deeds 
and powers of Attorney to convey land to be registered, and di- 
rects how they are to be proven and registered. 

The bond, to make title, in this case, had been fully proven 
and registered, and the administrator had executed a deed, and 
the question was, could the registry" or copy of the record of 
the bond be given in evidence without producing or accounting 
for the original, by force of the act of 1846 ? 

This is a remedial statute, and should be construed liberally, 
SO as fully to effect the purposes for which it was enacted. The 
words are " any deedor conveyance of land, or power of attor- 
ney for conveying the same, registered as required by the 37th 
chapter," &c. 

The bond may not literally be a power of attorney, but the 
statute gives to it the force and effect of a power of attorney, 
requires and fully authorizes and empowers the administrator to 
convey the land in pursuance thereto, and directs that the bond 
shall be proven and registered in the manner that deeds for land 
and powers of attorney for conveying the same are required to 
be proven and registered. 

The plain meaning of the Statute is, that a duly certified GO- 

py of the record of any instrument which forms a part of the 
eonveyance of land, and which is required to be registered, may 
be given in evidence. 

A construction excluding from the operation of the statute a 
bond, which by law is converted into, and made a power of at- 
torney to convey land, and must be registered as such, would 
fall within the maxim " heret in litera, h ~ r e t  in  cortice," be- 

cause the case is within the evil that the statute was made to 
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remedy, and although this very mode of conveying land may 
not have been prominent before the eyes of the law makers, it ie 
clear that the intention was to include a class, and make a gen- 
eral rule, applicable to deeds or conveyances of land, and all 
and every such part thereof, as, by law, is required to be regia- 
tered. There is no error. 

PER CURIAM. Judgment a5rmed. 

CLEMENT ShlITH, v. W. 1%. BENNETT. 

T h e  use and enjoyment of a privxte way, for more than twenty year$, will tlot 

givc a title to the easement alone. Such use and enjoyment, to have that  ef- 
fect, must have been adverse and as of right. 

Action on the Case for obstructing a private way, tried before 
his Honor Judge MANLY, a t  the Spring Term, 1854, of Rocking- 
ham Superior Court. 

The road in question passed over the land of an  ancestor of 
the plaintiff for sixty or seventy years, and had been used by 
him and by the plaintiff for that length of time as a mill road, 
and also for the purpose of going to meeting, and for getting 
out into the Danville Road, when they had occasion to visit that 
place. More than twenty years ago, the 10%-er part of the land 
had been sold off by the father of the plaintiff, which embraced 
a portion of the road, and since its detachment, the father, and 
then the son, had continued to use and enjoy, for twenty years 
cr more, the privilege of passing along the road, for the pur* 
poses above set forth. A short time before the bringing of this 
suit, the defendant, ~ h o  had become the owner of the lower 
part, put a fence across the road, mithin the boundaries of his 
o\rn lands, and obstructed it. The Court instructed the jury, 
that if the plaintiff had used and enjoyed the way for more 
than twenty years, he would be entitled to recover. 
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Under these instructions, the jury found a verdict for the 
plaintiff. 

Rule for a venire de novo ; rule discharged, and appeal to 
this Court. 

Aliller, for the plaintiff. 
Morehead, for the defendant. 

PEARSON, J. The charge was, in effect, that if the plaintiff 
had used and enjoyed the way for more than twenty years, he 
was entitled to recover. This is correct, as far as it goes ; but 
i t  does not go far enough. The user must be adverse, and as of 
right. No right can be acquired, unless it be claimed and assert- 
ed. This case is settled by that of MEBANE v. PATRICK, ante. 
23; INGRAM V. HOUGII, id. 39, not published until after the 
trial. 

Venire de novo. 

STATE TO THE USE OF ALSEY J. JONES, T. UZ W. COX, ET AL. 

There is no error in refusing to dismiss a suit for the want of a prosecution bond, 
where there is no motion to dismiss. 

Whether a Court will ~ r d e r  a fnrtl~cr security for costs, is a inntter of discretion, 
from the decision of which there is no appeal to this Court. 

THIS mas -a, motion for a rule to show cause, kc., in a suit on 
a constable's bond, made before his Honor, Judge SAVNDERS, a t  
the Spring Term, 1854, of Sampson Superior Court. 

The case presented to this Court is contained in the following 
record, sent up from the Court below : " Motion for a rule on 
relator to showcause why he should not give a prosecution bond, 
srrguedand disallowed by the Court, (Spring Term, 1851.) De- 
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fendant prayed an appeal to the Superior Court, which was al- 
lowed." 

Banks and Kelly for the plaintiff. 
No counsel for the defendant. 

BATTLE, J. Thissuit was brought against the defendant, Cox, 
and his sureties on his bondas Constable, by the relator, in the 

name of the State, and was returned "executed" to the May Term, 
1853, of Sampson County Court. I t  was then continued from 
Term to Term until February Term, 1854, when, on motion, a 
rule was obtained on the relator, to show cause why he should 
not give a prosecution bond, and the cause was then taken to 
the Superior Court. I n  that Court, at  Spring Term, 1854, be- 
fore his Honor Judge SAUNDERB, the motion was argued and 
disallowed, and the defendants prayed and obtained an appeal 
to the Supreme Court. 

No reason is assigned in the case why the motion mas made, 
nor why it was disallo~ed. We have had the benefit of an ar- 
gument for the relator only, and that, not by the counsel who 
appeared for him in the Court below. We may not be able, 
therefore, to ascertain the true grounds upon which the motion of 
the other party was based. R e  suppose, however, that it was 
upon one or the other of two grounds, both of which depend 
upon the express words, or the just construction of the 44th sec- 
tion of the 31st chapter of the Revised Statutes. That section 
directs the clerks of Courts of Record, to take from plaintiffs, 
bonds with security for the prosecution of suits, before the writs 
are issued, and declares that if " any writ or leading process 
shall be issued without such security beinggiwn or order (to sue 
in forma pauperis) made, the same shall be dismissed by the 
Court, on motion of the defendant." I f  thc object of the mo- 
tion in this case was to obtain an order from the Court to dis- ' 
miss the suit for want of a prosecution bond, it ought to have been 
SO made in  express terms. I f  i t  was to obtain other or additional 
security, under the power of the Court to protect its suitors, de- 
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rived either from the common law, or the just construction of 
the section aforesaid, (see TYLER V. PERSON, 1 Murph. Rep. 
498,) then it was addressed to the discretion of the Court. 
Taken in either way, we cannot disturb the order made in the 
Superior Court, because that Court did right in declining to dis- 
miss the suit when no motion to that effect was made, and whether 
it did right or not, in disallowing the motion which was made, 
it was a discretionary exercise of power, which we are not at 
liberty to revise. The order must be affirmed. 

Judgment a5rmed. 

DEN ON THE DEMISE OF JOHN TEIOMAS v. ABEL KELLY. 

I n  ejectment, where A. and B. both attempt to show title under C., and 
the jury find that B.'s deed was not delivered: It was HELD, that B. could not 
be permitted to show that A. had conveyed the land in question to another 
person, before he conveyed to either of them. 

This is not technically a n  estoppel, but a rule founded in justice and conveni- 
ence. 

THIS was an action of Ejectment, tried before his Honor 
Judge SETTLE, a t  the Fall Term, 1853, of Moore Superior 
Court. 

The case is fully stated in the opinion of the Court. 

Kelly, D. Reid and Person, for the plaintiff. 
Strange, for the defendant. 

BATTLE, J. This was an action of ejectment, for e certain 
tract of land, of which it was admitted that the defendant was 
in  possession. The lessor of the plaintiff, in support of his 
title, offered and read in evidence a deed from John Gunter to 
Joaeph Thomas, for the land in question, dated the 5th of Au- 
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gust, 1806, and then a deed from Joseph Thomas, jr., to him, 
the lessor, dated 4th February, 1845. The defendant then of- 
fered, and read in evidence, a deed from the same Joseph 
Thomas to him, dated 20th of November, 1844, for the same 
land, which he had procured to be proved and registered, and 
contended that it conveyed the land to him. He also read in 
evidence a deed from the said Joseph Thomas, to one Reuben 
Thomas, of a prior date, to wit, 17th of February, 1840. 

In  reply, the plaintiff's lessor introduced testimony, tending 
to show, that the paper writing, purporting to be a deed from 
Joseph Thomas, jr., to the defendant, was never delivered, but 
was wrongfully and forcibly taken by the defendant, without 
the consent and against the will of the said Joseph Thomas. 
Other testimony was introduced, to show that the deed from 
Joseph to Reuben Thomas was fraudulent and void ; but it is 
unnecessary to state it, because the bill of exceptions sets forth, 
that his Honor proposed to wbmit to the jury, the question, 
whether Joseph Thomas, jr., ever delivered the paper writing of 
the date of 20th of November, 1844, to the defendant as his 
deed? reserving the question of law, how far the defendant was 
estopped by that paper writing, and his acts under it, from de- 
nying the title of the lessor ; and that, if the jury should find 
that the paper writing had never been delivered, and his Honor 
ahould be of opinion that the defendant was estopped, a verdict 
of guilty should be entered; but, if he should think that the 
defendant was not estopped, then a verdict of not guilty should 
be entered, and then a judgment to be rendered according to 
the verdict. This proposition was expressly agreed to by the 
parties, and the jury acting thereon, returned as their verdict 
that the paper writing had not been delivered to the defendant. 
On the reserved question of estoppel, the plaintiff's lessor in- 
sisted that the defendant Kelly, by proving and registering the 
paper writing, and exhibiting it a~ a deed on the trial, and 
claiming under it as a deed, had estopped himself from denying 
the title of the lessor. 

The defendant, on the contrary, insisted, that, ae the paper 
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writing had not been delivered to him, it was no deed, and he 
could not be estopped by it. H e  contended further, that ee- 
toppels must be mutual, and the paper not being a deed, the 
grantor, Joseph Thomas, could not be estopped by it, and of 
course he could not be estopped. 

His Honor was of opinion that the defendant was estopped, 
and under the agreement, a verdict of guilty was entered, and 
B judgment being rendered thereon, the defendant appealed. 

The lam applicable to this case is well settled, and the only 
difficulty which it presents arises from a misapplication of terms, 
The defendant, for the reasons given by his counsel, is not 
technically speaking, estopped from denying the title of Joseph 
Thomas, jr., under whom the plaintiff's lessor claims. But, as 
both the lessor and the defendant set up a claim to the land 
under the same person, neither of them can deny the title of 
that person. This is a rule, not strictly of estoppel, but one 
founded in justice and convenience, which hks been long recog- 
nized, and acted upon in this State. The defendant, ae we 
said, in JOHNSON v. WATTS, ante. 228, can, in such a case, 
"defend himself only by showing that he has a better ti- 
tle in himself than that of the plaintiff's lessor, derived 
either from the person from whom they both claim, or from 
some other person who had such better title ;" but he  is not at 
liberty to show a better outstanding title in a third person. 
(See all the cases on this subject, referred to in JOHNBON Y. 
WATTS.) Here the defendant sets up a claim to the disputed 
land, under a n  instrument, which he alleged was executed by 
Joseph Thomaa, jr., of a prior date to that under which the les- 
sor claimed. Being defeated in that, by the proof %hat the 
paper writing had never been delivered as a deed, he is prevented 
by the just and useful rule which we have stated, from changing 
his ground, with the view to defeat the plaint8's leeeor, by 
showing s better title in Reuben Thomas, a third permn- The 
judgment was right, (although s wrong reason wers given far it,) 
and muat be affirmed. 

JuBgmest afl6rmed. 
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McPHERSON AND CONN, v. W. 5. PEMBERTON, ET. AL. 

Where persons enter into a co-partnership, with the fraudulent purpose of 
hindering or delaying the creditors of one of the parties in the collection of 
their debts, such persons cannot mainlain an action of trespass, q. c. f., joint- 
ly against a person who fbrcibly enters the store house and seizes the goods. 

An who has a n  execution against one of several partners in trade for 
tho individual debt of the partner, may sell the joint property of the co-part. 
norship and does not, thereby, subject himself to the actionof the other joint 
owner by so doing. 

(BLEVINS v. BAKER, 11 Ired. Rep. 291. Cited and approved.) 

Appeal from the Superior Court of Montgomery, a t  the Fall 
Term, 1853, tried before his Honor Judge SETTLE. 

This was an action of Trespass, q. c. f., for breaking and en- 
tering plaintiffs' store-house, and for carrying off a quantity of 
goods. I t  appeayd from the evidence that previously to the 
trespass complained of, the business of merchandising had been 
carried on, in the house in question, in the names of M~Pherson 
and Conn, and that, in consequence of the absence of the plairtc 
tiff, McPherson for some time, the defendant, Pemberton, took 
out an original attachment againt him, for a debt which he owed 
him and placed the same in the hands of the other defendant, 
Ballard, a deputy sheriff of the county, who by virtue thereof, 
broke open the house in question, and took out and sold the 
goods there found by him, as the property of the ?Isintiff, Me- 
Pherson. 

The proceeding by attachment was objected to as evidence, 
upon the ground that an attachment for the individual debt of 
one of the partners could not be levied upon the partnerdip ef- 
fects. 

The defendant insisted that the sole interest of the property 
in question was in the plaintiff, McPherson, and that no partner- 
ship existed between him and the other plaints, Conn, snd that 
it was s mere fraudulent contrivance, to hinder and delay the 
creditors of McPherson, and that the note upon which the nt+ 
tachment issued, and the judgment rendered thereon were ex- 
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emined to show that defendant, Pemberton, was a creditor so 
a.s to entitle him to raise the question of fraud. The evidence 
was received by the Court. Other evidence was adduced by the 
defendants tending to show the fraudulent nature of the co- 
partnership. I t  wss contended by the defendants that the sei- 
sure and sale of the property mas lawful under the process in 
the hands of the deputy sheriff, and that, whether the co-part- 
nership was bona j i d e  or otherwise; and furthermore, that al- 
lowing it to be true, that an attachment could not be served on 
the plaintiffs' effects for the individual debt of one of the part- 
ners, yet, that the doing so was an injury personal to the part- 
ner who was not a debtor, and that a joint action, in the name 
of the two partners, could not be maintained therefor. 

His Honor, reserving the other questions in the case, told the 
jury, that, if they believed that a bona jide partnership existed 
between the plaintiffs at the time of the entering the store by 
the defendants, they ought to give the plaintiffs damages to the 
amount of the injury they had sustained ; but that, if they did 
not believe the partnership existed at all, or that it had been 
entered into without suEcicnt valuable consideration paid, or 
bonaftde agreed to be paid by Conn to McPherson, and with ar 
intent to defeat, hinder, and delay the creditors of McPherson 
they ought to find for the defendants. 

Under these instructions, the jury rendered a verdict for the 
defendants. 

Rule for a v e n i r e  de novo, which was discharged. Judgment 
and appeal to this Court. 

Kelly, for the plaintiffs. 
Strange, for the defendants. 

NMH, C. J. We are saved the labor of investigating the 
queetiom raised at the Bar, by the finding of the jury. One 
of the questione involved in the case, and which lies at  its 
threshold, is the form of the action. The plaintiffs claim to 
hare been partners in trade, m d  that t i e  goods 8eiEed by the 
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defendants werc their joint property, and the house entered, to 
have been in thcir joint posscssion. The defendants, among 
other things, contended that no partnership existed between the 
plaintiffs, and if any did, it was entered into fraudulently, for 
the purpose of defrauding the creditors of JIcPherson. Seve- 
ral other legal questions arose on the trial, all of which mere 
feeerved by the Court, and the question of fraud submitted to 
the jury. Ki Honor instructed them, that if they believed a 
bona$de partnership existed between the plaintiffs at the time 
of the entering the store by the defendants, they ought to give 
the plaintiffs damages, kc. But, if they did not believe tlw 
partnership to have existed at all, or that it had been entered 
into mithout a suflicient valuable consideration paid, or b o m  jkie 
agreed to be paid by Conn to McPherson, and with an intent to 
defeat, hinder or delay the creditors of McPherson, they ought 
to find for the defendants. The jury found a verdict for the 
defmdmts. This finding put an end to the action. Thcy wer- 
not partners, or, if so, it was for s fraudulent purpose, negativ 
ing their right to bring a joint action. 

Althaugh the finding of the jury supercedes the necessity of 
considering the several questions of law raised in the argument, 
yet, as there is, among them, one of conbiderable importance, 
both as regards the duty of the public officers of the State, and 
also the interests and rights of partners in trade, we have con- 
cluded to call the attention of our brethrcn of the Bar to it. I t  
was urged at the Bar, that an officer cannitlcvy on tho partner- 
ship property, to satisfy the individual debt of one of the part- 
ners ; and, if he did, he was answerable in an action to the other 
partner. The case of BLEVINS and BAKER, decided at August 
Term, 1850, of this Court, 11th Ired. 291, removes all doubt 
lxpon the subject. It is there determincd, that an officer, who 
has en execution against a tcnant in common of chattels, )nay 
levy it npon the property and take it into possession, for the 
purpose of selling thc interest of the defendant in the execu- 
tion ; and he does not thereby subject himself to an action by 
the 0 t h  tenant in common. And the Court say, the interest 
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of a partner in the partnership effects may be sold under a-fi fa 
for his individual debt ; and that the other partner can maintain 
no action of any kind against the officer or purchaser. 

There is no error in the judgment below, and it is affirmed. 

WILLIAM T. 5. VAXN v. JOHN B. HUSSEY, ADWR. 

No action at law of any 1~1nd Lan bt3 maintained against a sherlff for seizlng, 
selllug, and deliver~n;. & u d .  of ,r 1 1  ~ ~ t n e ~ a l ~ ~ p  to the pulchasers, In obedience 
to a fi fa agamst onc of tlre 11x1 tn - 

(BLEVI'IS V. BAKER, 11 IIC. RLP 291 ; JICPIIERSOY V. P E Y B E R T O Y , ~ ~ ~ ~ .  375, clted 
and apploved.) 

THIS mas an action of Trover, brought to recover the value 
of certain partnership goods, sold by the sheriff and delivered 
to the purchasers, tried before his Honor Judge SAUNDERS, a t  
Spring Term, 1854, of Kew Hanover Superior Court. 

The plaintiff and one Southgate nere pnrtners, in the busi- 
ness of merchandizing, at a place called Strickland's, in the 
county of Duplin. The plaiutiff resided in the town of Wil- 
mington, mhile the other partner, Southgate, gave his personal at- 
tention to and carried on the business a t  the place above named. 

The defeadant's intestate, who was the sheriff of Duplin 
county, by virtue of an execution, issuing from the County 
Court of New ,Hanover, against Southgate, levied upon the 
goods in question, ~vhich mere those of the firm, and sold the 
same a t  auction, and delivered them to the purchasers. South- 
gate was proved to be insolvent at  the time of this levy and sale, 
but the plaintiff wrts solvent. 

The goods brought $250, but they originally cost $600, and 
were worth a t  Strickland's $700. 

The defendant contended that the plaintiff mas not entitled to 
recover. 
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1st. Because one partner alone cannot sue at law, in tort, for 
an injury to the partnership effects. 

2nd. Because the defendant's intestate was authorized, by 
the execution against Southgate, to levy and sell the partnership 
goods, and to deliver the same to the purchaser. 

3rd. He also contended, that, if the plaintiff was entitled to 
recover at all, he was only entitled to damages for a moiety of 
the goods sold. 

The Court charged the jury, that if the evidence was be- 
lieved, the defendant's intestate had the right, by virtue of the 
execution against Southgate tolevy and make sale of the goods 
levied on, but had no right co deliver them to the purchaser, 
and that the plaintiff would have the right to recover the whole 
actual value of the goods sold. 

Under these instrnctions, the jury returned a verdict for the 
plaintiff. 

Rule for a venire dg nova; rule discharged, and appeal to this 
Court. 

3. G. Haywood, for the plaintiff. 
J. H. Bryan and W. A. Wright, for the defendant. 

BATTLE, J. In  the case of BLEVINS v. BAKER, 11 Ired. Rep. 
291? this Court said, that "the interest of a partner in the 
partnership effects may be sold under a $  fa  for his individual 
debt." TREADWELL v. ROSCOE, 3 Dev. Rep. 50. The sheriff 
must of necessity seize and take into his possession the effects 
levied on, in order to make the sale, and the other partner can- 
not maintain an action of any kind, either against the officer 
who levies and sells, or against the purchaser who takes posses- 
sion." The same doctrine has been recognized and confirmed at 
the present term, in the case of MCPHERSON v. PEMBERTON, 
ante. 378 These seem to be direct authorities, that the sheriff 
may not only seize and sell the partnership effects, but may de- 
liver possession of the articles sold to the purchaser, and that 
no action can be maintained therefor against either the officer 
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or purchaser. But our attention has been called to the case of 
DEAL et. al. V. BOGNE, (recently decided in the Supreme Court 
of Pennsylvania, and reported in the March number, 1853, of 
the American Law Register, page 301,) where it was held, that 
though, in such a case, the sheriff may seize and sell, he cannot 
deliver possession of the ~artnership effects to the purcha~er; 
and that if he does so, the injured partner may maintain an ac- 
tion of trespass, v i  et armis, against him, and also against the 
plaintiff in the execution, should he attend the sale and become a 
purchaser of any part of the effects. I f  that case be law, it 
&oms that the present action in trespass on the case, cannot be 
supported ; for, it decides that the sheriffs, by delivering the ar- 
ticles sold to the purchaser, executed the writ illegally, and be- 
came thereby a trespasser ab initio. Of that, however, we say 
nothing, because me do do not acquiesce in the decision that an 
action in any form can be maintained. The only case cited in its 
support, besides some from the same State, is TAYLOR V. FIELDS, 
4 Ves. Jr.  369 ; the facts of which are said to be more fully stated 
in a note to YOUNG v. KEIGHLY, 15 Ves. 559. That case, which 
was one of those referred to by the plaintiff's counsel in his well 
considered argument before us, mas a case in equity, and was 
decided upon the equitable principles to which we will hereafter 
advert. I t  is no authority in favor ofthe present action a t  law, 
whilst the case of PARKEK. v. PISTOR, 3 Bos. and Pul. Rep. 288, 
decided by the Court of Common Pleas, is a strong authority di 
rectly against it. That was a rule calling on the plaintiff to 
show cause why the sheriffs of London should not have time, 
until the first day of the next term to return a Writ of $. fa. 
The defendant was one of two partners, and the application was 
made on the part of several creditors of the partnership, 
and the object was to prevent the partnership goods from 
being sold until an account could be taken of the several 
claims upon this property. The Court, after argument by able 
counsel, discharged the rule, saying "that it was a very plain 
case at law, and that all the difficulties were to be encountered 
in equity ; that the safest line of conduct for the sheriff to pursue 
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was to put some person in possession of the defendant's share as 
vendee, leaving him and the parties interested, to contest the 
matter in equity, whcre a bill might be' filed, stating that he had 
taken possession of the property, and praying that it might 
not be disposed of until all the claims were arranged." Upon 
a similar application made on the same day, in CHAPMAN v 
KOOP, ibid, 289, Lord ALVANLY, C .  J., said he hoped it 
might be the last ;-and after some other observations, proceed- 
ed as follows : " By the law of England, the creditor of any one 
partner may take in execution that partner's interest in all the 
tangible property of the partnership, and will thereby become a 
tenant in common with the other partners. This the plaintiff 
has done, and we are desired to restrain his execution, because it is  
alleged that he stands in the shoes of a partner, who would ~ o t  have 
a right to molest the other partners until all accounts between them 
had been settled. But, if the other partners wish to take ad- 
vantage of this circumstance, they ought to file a bill in equity, 
against the vendee of the sheriff, or they may buy in the prop- 
erty when put up to sale. I t  has been said that the Court of 
King's Bench would suspend the plaintiff's execution until ho 
consented to an account being taken before the master, but I 
do not think we are authorized to take such a stcp in this case. 
Indeed, I can hardly conceive a ease in which we should be au- 
thorized so to do." I n  thus clearly stating the right and duty 
of the sheriff to seize, sell and deliver the goods of the partner- 
ship in an execution against one partner, the Court was but fol- 
lowing vhat  had been done by Lord HOLT, about a century be- 
fore, in the case of POPE v. HAMAN, Corn. Rep. 217. " Upon 
a$. fa. against one co-partner, (said his Lordship,) the sheriff 
may take the goods of both in execution, and the other co-part- 
ner hath no remedy a t  law, otherwise than hy re-taking the goods 
if he can ; for the vendee of the sheriff becomes tenant in com- 
mon with the other co-partners." These cases, which seem ta  
have escaped the attention of the Judges who decided the case 
in Pennsylvania, have been followed in this State." I n  TREAD- 
WELL V. ROSCOE, above referred to, HENDERSON, C. J., after 
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stating that partnership property is liable to the separate debts 
of individual partners, said, " I t  is true, that the purchaser of 
partnership property under a$. fa. against one of the partners, 
stands in the place of such partner, and can only claim, so far 
as the article purchased extends, what that partner could claim, 
that is, a share in tlie profits, or rather surplus, after the pay- 
ment of the debts of the firm. But what are the rights of the 
purchaser, or his relation to the other partners, affects not the 
creditor in the 3. fa. or the sheriff, who has seized the partner- 
ship effects." A still stronger case, perhaps, is that of WELLB 
v. ~IITCHELL, 1 Ired. Rep. 484, in which it was held that one 
partner cannot maintain an action of any kind, a t  law, against a 
person who purchases from another co-partner, the partnership 
effects, though such sale was nmde by the co-partner in fraud 
of the  partnership rights, and to satisfy his own individual debt. 
Now, we suppose it to be very clear, that whatever tangible pro- 
perty a debtor may sell and deliver in payment of his debts, may 
be seized, sold and delivered bythc sheriff under a.fi. fa. :*gainst 
such n debtor. Such has becn stated to be the rules with re- 
spect to all the vested 1cg:dinterests of a debtor, aud i t  nlust ap- 
ply as strongly to those which are vested in poshcssion as t o  any 
otl~cr,. 1hrc ;a~ v. L ~ - i a ,  2 Der. tuiil I h r .  Rcp. 133. I n  
M'1:1,1.s T.. i \ l r r c ~ r c ~ ~ ,  l t ~  l71.rs, C. J., in deli\ cling the opinion 
of' tlie Court, shons clcarlj and conclusively Iiow little adapted 
Courts of lam are to aEord an :~dcclu;lte remedy to the partner 
who is likely to be iiljurcil hy tlie sale, and coilcludcs by saying 
that those Courts '( leave the whole subject to that tribunal I\ llich 
call administer exact justice in tlie prcmi>es." The tribunal to 
~vhicll allusion is thus made is the Court of E~luity, and the re- 
medy is, for the parties iiiteiesteii, ~ l i o  are likely to be injured, 
either to file a bill againkt the purchaser from tllc sheriff; or, xhat, 
perl~aps, ~ o u l c i  be bcttcr, t~ bill to ei~join the salc until ax1 ac- 
count of the state of the partnership coultl he taken, so ns to 
ascert:iin the share of tllc partner I\ liohe iiitcwst W:IS levied up- 
on under the csecution. Ho\\ eker that 1 1 i t ~ ~ -  be, ue  tl~iilk t i n t  
no action a t  lam of any kind can be maintained against the 
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sheriff for seizing, selling and delivering the goods of the part- 
nership to the purchasers, in obedience to the writ of $. fa. 
against one of the partners, under which he acts. The judg- 
ment must be reversed and a venire de novo awarded. 

JAMES K. MELVIN v. HENRY EASLEY. 

Professional books, or books of science, (e. g. ~nedical  boolts,) are not admissi- 
ble in  evidence, tliouyl~ expwts may be a>kcd their jutlgnlent, auil the 
groun~ls of i t ,  wliicli nlay in solnc dc-grec be ibnnded on books, as a part of 
their general linomledge. 

Wlicre counsel, ~n his address to the jury, read and conlmtwr~d on a book of rei- 
cwct., as evidence ill the cnusc, witl~out  beills : .~i turn~li t id  by tlie aJver.w coua- 
scl, t111s is 110 \vai\-c%r ot' t11~. c%rro~, i i i r  it \v;I$ tli? (11tty o r  tht. J L I C ~ ~ . ,  I I I  his 

was eutitltd to as I I I I I C ~ I  : I I I I ~ I ~ I I ~ : ;  as ;i \ \ ~ I I I I C ~ V ~  w11o li:1,1 IJCTII  t,xi111iii1(d (as  
a n  espcrt in the S C I , > I I ~ , L ~  of cli>:,;~s~,* < i t '  LIOIY,..) 1,. ;i clc~xr I ! o ! a t ~ o ~ ~  ( I <  t l~t ,  ar t  

of 179ti, (1 Rev. S1:1t. cli. 31, s c ~ ,  1:ki.) hrl>!tl<l;~ig tlie J n d p  tc)c~xl~!ess an 
opinion 011 tllt: hcts .  

THIS Jvas an action of Ass~mpsit .  for a breach of a warranty 
of the soundness of n horse, tried before his Honor Judge S-$1 X- 

DERS, on the last Circuit a t  Nex IInncvcr. 
For the purpose of proring tlie unsoluiclness of the horse. the 

plaintiff introtluccd tllrcc witnesses, J\ lio tebiified to the sv el- 
ling of his sheatli, LC., and his ~ lwt l l .  

The defendnnt then c.u:mi~icd a vitness, nho stntcd he hnd 
been the kcepcr of n -livery stable, nnd thought lie had soxe 
knowledge of the tliaenscs of horses ; and up011 being :tsl;ed his 
opinion, said he thought that the swl l ing of the slieatli vns not 
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such a disease as would permanently impair the value of the 
horse, for that  it  as only a temporary disease. 

The counsel for the plaintiff, in his address to the jury, alluded 
to this testimony of the defendant's witness, and said that 
though the swelling of the sheath might not be a disease of it- 
self, i t  was one of the symptoms of stone in the bladder, which 
he  contended was the disease of which the horse died. I n  sup- 
port of this, the counsel referred to a book which he held in 
his hand, but did not read, which stated this as one of the 
symptoms of that clisease. No objection was taken to this 
course, and the counsel closed the book, and handed it to the 
Judge. 

His  Honor, in his charge to the jury on this point, said that 
the  defendant's witness had been permitted to express an opin- 
ion that  swelling of the sheath was not such a disease as to im- 
pair, permanently, the value of the horse ; and, in answer to 
this, the plaintiff's counsel argued, that  although this might not 
be a disease of itself, yet it was one of the external symp- 
toms of stone in the bladder, and referred to the book which 
he held in liis hand, in support of the truth of his position. 
His  Honor then added, that he had looked into the book, and 
found under the head of b b  Stone in the Bladcler," that the 
saelling of the sheath was stated to he syinptoinatic of the dis- 
ense of stone in the bladder ; and further, that, as it  as an 
American edition of an Eilglish book, that treated of the dis- 
eases of horses, he supposecl it might h3 entitled to as much au- 
thority in the sciei~ce as the v i t n e q ;  thr.t, as no 2iorr-mo/+tiirn 
examination had been made to establish the fact of sto:ic heing 
found in the bladder, it n2s  for the jury to say. under all the 
circumstances of the ca>e, ~ , l ie ther  they vere satidiei! of the 
unsoundness of the horse at  the time of the purehaw. Under 
this charge, the jury returned a verdict for the j,!::intiff. 
~\7hereupon, there n-as ~3 motion for a new trial, nhich \!as eyer- 

iuled, and the defendant appeaied. 

23. G. Huyzaood, for plaintiff, 
D. Reid, for defendant. 
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BATTLE, J. We have no hesitation in saying that the defendant 
is entitled to a venire de novo, because of two errors committed, 
to his prejudice, by the Court. The book on the diseases of horses, 
extracts from which were given in charge to the jury, was not 
admissible in evidence, and yet the Court gave it all the effect 
of such. The rule is, that professional books, or books of 
science, (e. g. medical books,) are not admissible in evidence, 
though experts may be asked their judgment, and the grounds 
of it, which may in some degree be founded on books, as a part 
of their general knowledge. COLLIER v. SIMPSOX, 5 Carr. and 
Payne 78, (24 Eng. C. L. Rep. 219,) Cow. and Hill's notes to 
Phill. on Ev., part 1, page 761. The reason of the rule is ob- 
vious, that if the authors were present, they could not he ex- 
amined without being sworn and exposed to a cross-examina- 
tion. Their declarations or statements, whether merely verbal, 
written or printed and published in books, are not admissible. 
But it is said that no objection was made when the plaintiff's 
coullsel referred to and made statements from the book which 
he held in his hrtnd, but did not read. I t  was not the duty of 
the opposite counsel to interrupt the argument of the plaintiff's 
comlsel, by stopping him to malie his objection then, because 
the preG1:ng Judge vas not baud to liotice t l ~ c  crror at  that 
time. Tllis Court said, in the case of the STATE v. O'NEAL, 7 
Ired. 1Zcp 251, that " it is the right and ihe duty of the presicl- 
ing Judge, if counsel state facts as proved, upon wl~icli no evi- 
dence 113s been given, to correct the mistake, 311~1 he may do it 
a t  the moment, or wait until he charges the jury, perhaps the 
most appropriate time." Here tllc Judgc did not correct the 
mistake at t l ~ e  time, nor when he came to charge the jury. On 
the contrary, he in effect decided tliat the book was admissible 
in e~idcnce, and charged the jnry upon it as evidence. In 
doing t l i i ~  he erred, and then he comn~itteci another error, in 
sayiug that, " us it 11-as an Ainerican edition of an English book, 
tliat trcatccl of thc cliseascs of horses, he supposed it iniglit be 
entitled to as much authority in the science as the nitness." 
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That was a clear 1-iolation of the act of 1796, (1 Rev. Stat. ch. 
31, sec. 136.) I t  is the duty of the presiding Judge to decide 
all questions arising upon the competency of testimony, but he 
is not at liberty to express any opinion as to its credibility or 
weight. See STATC V. CARDWELL, Bus. Rep. 246, and the 
cases therein cited. 

The judgment must be reversed, and a venire de novo awarded, 

DOE ON DEhlISE OF DAVID COOPER v. THOMAS WHITE. 

,4 mistake in the course or distance, contained in tlie calls of a deed, will iiot be 
perinitted to disappoint tlic intent 01' parties, if tlmt intent appear, and  the 
mean.: of correcting tile mistake arc ii~riii-had, either by a riiore ccrtaiil de- 
scription in the deed, or by a plat :innosed to s u c l ~  deed, aiid rsi'errcd to in 
the same. 

Wliere one of the calls in a grantwas '< Soutl;, viglity d c g r c ~ s  East,'' but in the 
11l:rt and ci.rtific:rtc of' snrvcy a~liiuxcd, dic ~iliiic call was " South, elll/it de- 
grcez East," ;ind it a11l)cnlul, t l~n t ,  to ruii ;iccoriling to the g r m t  n!orle, the 
lines would cl.o-- each oi1ii.r several tiiiii,., d i ~ ~ d i i i g  the land ilito tliri.(: dis- 
tlilct 11arcc1-, t ~ n d  would oiily coiltnlii alrout 11;ilf of llic liuiliber 01' acres 
c ; ~ l l d  for, :ind I J ~  su rul~lirlig : I ~ E I . ~ ,  Ilic 11110 \ \ . o L I I ~  t ( : m ~ i ~ i ~ t c  JLr iiom 
t!io bi.giliniily ; l,ut, by niiiiiilig ;iccordmg tr1  thr. 111irt and ~ i i rvcy ,aco~is i> t~ :n t  
diagrain \\-onlcl bu 1i~u1e. eiiil~r:1~11ig tlic prollci. quantity : HELD, that the 
latter description must be adop~ed.  

Action of Ejectment, tried before his Honor, Judge BAILLY, 
at the Spring Tcrm, 1854, of Tyrrell Superior Court. The fol- 
loving case a p e d  ]pa5 submitted to his IIonor : 

One Hillory Bacon ohtailled agrant from the State, t l ~ c  houn- 
daries of which commenced at a vcll kncwn poiiit, nncl aftcr 
running \arious courses a i d  distances, contained a call " South, 
eighty degrccs East," and thence vaiious courses and distances, 
to the first station, aftcr which is added " aij per the next 2~6at 
q ~ ~ e u r s . "  On rcfcrence to the plat annexed to thc grant, it is 
found that the call therein, for this part of the description, is 
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" South, eight degrees East, &c." and it was admitted that if the 
latter course was adopted as the boundary of the grant, i t  coo- 
ered the land in controversy; but, if the call in the grant, of 

South, eighty degrees East," was adopted, i t  was not contain- 
ed within the boundaries. The original survey filed in the of- 
fice of the Secretary of State, upon which the grant vas  issued, 
corresponds with that annexed to tile grant, viz : it calls at this 
point, for a course unning South, eight degrees East. 

The diagram formed by running the lines according to the calls 
of the " plat annexed" is thus : 

D I A G R A M  

If the courses and distances called for by the grant 
itself uncontrolled by the plat, be adopted, the lines will eross 
ea,ch other several times, and will terminate far from the 
beginning, and will contain less than half the number 
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of acres called for in the grant ; and the following is the figure 
formed by thus running : 

D I A G R A M .  

The title of the grantee, Bacon, mas duly established by niesne 
conveyances down to the lessor of the plaintiff, David Cooper, 
and it  was admitted that the defendant was in possession when 
this suit was brought. 

The case being thus agreed, it mas submitted to his Honor, - 
whether, according to law, the plainti'ff was entitled to receive. 
And, upon consideration of the matter submitted, his Honor be- 
ing of opinion with the defendant, gave judgment against the 
plaintiff, from which there was an appeal to this Court. 

Heath, for the plaintiff. 
No counsel appeared for the defendant. 

BATTLE, J. It is now well settled, that a mistake in the 
course or distance contained in the calls of a deed, shall not be 
permitted to disappoint the intent of the parties, if that intent 
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appear, and if the means of correcting the mistake are furnish- 
ed, eithcr by a more certain discripkon in the same deed, or by 
reference to another deed, containing a more certain description, 
CAMPBELL V. MCARTIIUR, 2 Hawks. 33 ; RITTER V. BARRETT, 
4 Dev. and Bat. 133. I t  is equally well established, that a 
similar mistake in a grant may be corrected by reference to a 
plat annexed, or by such plat and the certificate of the original 
eurvey, where a more correct and certain description is therein 
contained. BLAKE V. L)OIIERTY, 5. Wheat. Rep, 359; HURLY 
v. MORGAN, 1 Dev. and Bat. 425. I t  is true, that when a natu- 
ral object, as for instance, a large lake, is called for in the 
grant, and the lake is not laid down in the annexed plat, the 
letter cannot control the calls of the grant, because the grant, by 
calling for the natural object, furnishes the more certain descrip- 
tion. L I T E R ~ Y  FUND V. CLARK, 9 Ired. 58. This, however, 
is but an exception, which, in the very reason upon which it is 
founded, the morc clearly proves the general rule. 

That the grant, in the case before us, contains a mist:tke in 
the call for the course, " South, eighty degrees East," is nzani- 
feat from an inspection of the plat, made according to the sur- 
vey on that call. The line thus run makes the other lines cross 
each other, and throws those which are subsequent to it so mnch 
out of their proper position, that the land actually enclose, is 
in three distinct parcels, amounting in the whole to not snore 
than half of what is expressed to have been granted. I n  acidi- 
tion to this, the twelfth line of the grant crosses the first, and 
those subsequent to the twelfth go off in a direction from the 
beginning, and never reach it. I t  must be admitted, then, that 
there is a mistake in the call alluded to, which ought to be cor- 
rected by the annexed plat, or by that, together with the cer- 
tificate of the original survey, if the description therein given 
be more consistent, and thereby leads to a more certain ascer- 
tshinment of the intention of the parties. Such, it will be readily 
perceived, is the case. The call in the plat, as well as in the 
certificate of the original survey, is " South, eight degrees 
East," and by adopting that, instead of the course, '< South, 
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eighty degrees East," and running according to it, all the other 
courses and clistncces yill be consistent with it, and one entire 
tract  of land will be found to be enclosed by them. The mis- 
take m s ,  no doubt, made inadvertently by thc S c e ~ e t s r y  of 
State, in adcling the lettcr '( y " to the word " eight" in the call 
in question. Under these circumstances, we hare  no hesitation 
in saying, that his Honor erred in holding that  the mistalrc in 
the grant nas  not corrected by the plat and certificate of the 
original survey ; and proceeding upon the ngreernent of the par- 
tics, wc direct the judgment in favor of the defcntlant to be set 
aside, and a judgment to he entered for the plaintiff. 

PER CUKIAX. J ~ t d ~ m c n t  reversed, and juclg~nent for 
plainti% 

STEPHEN 6 .  FORBES, v. TIIOMAS WILLIA~IS.  

Action on the Case for an injury to the plaintiff's freehold, 
tried beforc his Honor, Judge ELT,IS, at  the Spring Term, 1854, 
of Craven Superior Court. 

The plaintiff Tws the owner of the freehold of a, lot in the 
town of Ney-Berne, and lensed the same to one French, for the 
term of fire years ; and during the term, the dcfendnnt removed 
from the lot, and appropriated to his own uses, a ]louse 3ituated 
thereon, for ~ h i c h  the plaintiff alleged " that  thesecurity of the 
plaintiff was impnired, and he mas damnified to the extent of the  
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rent due upon the lease." The plaintiff was the owner in fee 
of the lot in question lying in the town of New-Berne, and leased 
the same by deed to one Henry French, on the first day of 
March, 1848, for the term of five years. This deed vas of- 
fered in evidence, and objected to by defendant, but was receiv- 
ed by the Court. One of the covenants in this deed is as fol- 
lows : " The said Henry E. French, for themselves, their heirs, 
executors, administrators and assignees, doth covenant and agree 
to  and with the said Stephen B. Forbes, his heirs, executor& 
administrators and assigns, that they will not remove off any 
building or buildings, that are or may be put on the said lot of 
ground until the rents are fully paid and satisfied." French 
built a house upon the lot after he took possession, and after- 
wards sold it to the defendant, mho removed it from the lot before 
the expiration of the lease, to wit, in March, 1849, the rents 
remaining unpaid, and which have not since been paid, except fop 
the first year, which was paid by the defendant. These facts 
mere proved by French, .who mas objected to by the defendant, 
as incompetent, on the ground of interest, but he mas admitted by 
the Court. 

yne  plaintiff only claimed damages to the amount of the 
rent ~\rhich was inarrear. Upon these facts, the defendant con- 
tell& that the plaintiff could not recover, and requested the 
Court so to instruct the jury ; but his Honor being of a contrary 
opinion, refused so to instruct. His Honor charged the jury, 
further, that the rule of damages was the value of the house; 
but in case this value exceeded the amount of rent due, they 
should give no more than that sum, as that was only the amount 
claimed by the plaintiff. The jury found a verdict for the plain- 
tiff. 

Rule for a venire de nova for the admission of improper testi- 
mony, andfor mis-direction by the Court. Rule discharged and 
appeal. 

J. H. Bryan, for plaintiff. 
@reen, for defendant. 
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NASH, C. J. We concur with his Honor in the opinion given 
in this case. The deed containing the lease from the plaintiff 
to French was competent evidence, and French himself a com- 
petent witness for the plaintiff. The case states that the lot, 
from mhich the house was removed, was owned in fee by the 
plaintiff; the act of removing the house from it by the defen- 
dant was a tort to be remedied, ordinarily, by an action of tres- 
pass vi et armis; but the plaintiff could not bring that action, 
because French, at  the time it was committed, was in the actual 
possession of the lot, under a lease from him. The lease, there- 
fore, itself, was pertinent evidence to show the illegal nature of 
the act complained of. Again, it was competent, if not neces- 
sary evidence to show, that, a t  the time the defendant removed 
the house, neither he nor French, the lessee, had the right to do 
so. The lease to French was for five years, commencing the 
first day of March, 1848, and ending the first day of March, 
1853. The lessee covenanted, that no building then on the lot, 
or which should thereafter be put upon it, should be removed off 
the lot "until the rents are fully paid and satisfied." This 
covenant ran with the lease, and extended to the last moment 
of it. The house Tas removed, in 1849, four years before the 
expiration of the lease. TO show the terms of the lease, it 
being reduced to writing, the deed itself was necessary evidence, 
so far as it was necessary to show those terms. French was a 
competent witness for the plaintiff, but not a necessary one. 
French had covenanted not to remove any house from the lot, 
until the rents were fully paid. What he could not legally do, 
his vendee could not legally do. The defendant purchased the 
building, subject to the restriction laid upon his vendor; and to  
make the removal of the house legal at  any time, the burden of 
showing that the rents were fully paid, devolved on him. It was 
not therefore necessary, on the part of the plaintiff, to have in- 
troduced French in the first instance ; but he had a right to do 
so. Again, the house was treated both by French and the de- 
fendant as personal property, and in every sale of personal 
property, the law implies a warranty of title by the vendor; 
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and, therefore, the vendee has, generally, a right of action 
against the vendor, if the latter has' no title. Admitting, then, 
that the defendant'had no notice of the covenant, on the part of 
French in his lease, but that he purchased in good faith, believ- 
ing that he had a right to sell the house, then French would 
have been answerable to him for the full amount of the damages 
he might sustain by reason of the breach of his implied war- 
ranty. But French is also liable to the present plaintiff, his 
lessor, to the full amount of the damages sustained by him, in 
cansequence of thc breach of his covenant; and in each csse, 
ordinarily, the measure of damages mould be the same. French, 
therefore, having an Interest on both sides, stood indifferent be- 
tween them, and mas a competent witness. The question as to 
the right of 16ssees to remove buildings erected to carry on 
trade docs not arise in this case. French, the lessee, bound 
himself by express covenant, to remove no building until the 
whole rent was paid, and the case states that the rent was in 
arrears and the covenant allows him to remove any house he 
should erect after the expiration of the lease. 

There is no error in receiving the testimony objected to, nor 
in the charge. 

Judgment is affirmed. 

THOMAS G.  McLEAN, ADM'R v. MARY B. NELSON. 

A grantee is not a neeesmry party to a bill of sale for slaves. 
Where a dced, ronvcying slaves upon certain trusts, was duly executed, by a 

woman and hcr intended husband, in contemplation of marriage, arid was 
duly proven and recorded, it is valid, although the draftsman may haveadded 
an extra seal, intended for the signature of the trustee, and altl~ough the same 
was not signed by such trustee. 

Where a deed is delivered to a third person, in the absence of the grantee, tllc 
latter is presumed to accept it,and i t  forthwith becomes effectual to pas the 
property incllided in it. 
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Whether a trustee has andartaken the bnrden of executing the trust, is not a 
questlon that cornems the v a l d  execut~on of the deed m this caye, but can 
only be raised in n Court of Gqotty by the cesti% @itrz6st, aRer ~ t s  dueexeca- 
eion 1s establ~sl~ed. 

THIS was an action of Detinue, for eight slaves, tried befere 
his Honor J u d p  SAUXDE~XS, at Spring Term, 1854, of Ala- 
mance Superior Gur t .  

The plaintiff claimed title as the administrator of William A, 
Nelson, who, it was alleged, acquired the slaves in question by 
his intermarriage a-ith the defcndant, in the county of Cumber- 
land, State of Virginia, in the year 1845. From the time of 
this marriage, np to the dexth of the husband, in July 1852, 
Nelson and his wife, the present defendant, resided in the conn- 
ties of Orange and Alnntnncc. The negroes had been brought 
from Virginia, to their late place of residence in this State, in 
the year 1851, and plaintiff's intestate, Nelson, had treated 
them as his own, by putting some of them to work for him, and 
by hiring out others, ag to  the period of his decease. After 
Nelson's death, his widow, the defendant, took possession of the 
negroes, and held them as her own property, up to the time of 
bringing this suit. A demand and refusal was admitted by the 
parties. 

The defendant claimed the negro slaves in question, by virtue 
of a deed which was produced in evidence, bearing date the 8th 
day of November, 1845, by mhich these slaveswere conveyed to 
John W. Wilson, of the county of Cumberland, in the State of 
Virginia, to be held by him "in trust for her own benefit until the 
contemplated marriage should take place, and then for the joint 
use and benefit of herself and the said William A. Nelson during 
their joint lives, and after the death of either of them, for the 
benefit of the survivor, and for the support and education and 
maintenance of the issue of such marriage for and during the 
life of such survivor, and, after the death of such survivor, 
in trust, to convey the same to the issue of such marriage." 
The deed was duly executed by the plaintiffs inestate and by 
44Mary B. Williams," the present defendant, and a third seal 
had been affixed, which the reciting part of the deed indicated 
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ea being intended for the signature of the trustee. This deed 
appeared to the Court below to have been duly proved and re- 
corded, according to the statute law of Virginia, of which law 
there was evidence (not- excepted to) before the Court. 

The plaintiff's counsel insiated that the deed did not operate 
as a, conveyance to pass the title of the slaves from Mary B. 
Williams to the trustee : first, because it was obvious, from the 
form of the instrument, and from a blank seal being left, that it 
waa intended Wilson ehould sign the deed as a party to it, 
whiah he had failed to do ; and, secondly, because there was no 
evidence that he had ever accepted the trust or the title to the 
ahye& under such deed; and- the Court was requested so to 
charge the jury. 

His Honor declined giving the instructions prayed, and the 
jwy found a verdict for the defendant. 

Rule for a venire de novo, for misdirection in the Court. 
Bde discharged and appeal. 

J. E. Bryan, for the plaintiff. 
Norwood, for the defendant. 

BARSON, J. Is  the grantee a necessaryparty to a bill of sale 
for slaves, or will the due execution of the deed by the grantor 
e a c e  ? This is the first point made in the case sent, and k 
r d y  too plain to talk about. 

2d. "From the form of the instrument, and a blank seal 
King left, it ia obvious that i t  was intended that the bargainee 
&odd execute it as a party, which he failed to do;" a d  the 
inference is, that it was left incomplete, and was therefore void 
arid of no effect. 

It is stated in the case sent, that the defendant, before her 
marriage, and with the consent of her intended husband, exe- 
mted 8 deed conveying the slaves to one Wilson, upon certain 
trixeta, and that this deed was duly proven and recorded in Vir- 
ginia, where the parties resided, and h d  the property. I t  ia 
di@oalt to conceive, how a deed, duly exeouted, can be nullificed 
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1 and made void, by the fact, that one, who is not a necessary 

I party, omits to sign it, even although the draftsman may 'have 
added an extra seal ! TZle case is not at  all like that where one 
aigns a bond as surety, and delivers it as an escrow to become 
his deed, provided it is also executed by certain other persons 
as co-sureties,. 

3d. "There is no evidence that Wilson ever accepted the 
trust, or the title under said deed." 

When one delivers a deed to a third person, in the absence of 
the grantee, the latter is presumed to accept it ; so that, it 
forthwith becomes a deed, and the legal effect is to pass the 
property. This presumption may of course be rebutted by 
proving that the party refused to accept it;  but, until he re- 
fuses, his assent is presumed, for the purpose of giving effect to 
the instrument as a deed : " ut res magis valeat, quam pereat!' 

The plaintiff's counsel admita this to be the general rule, but 
insists it is founded upon the presumption that a deed is for the 
benefit of the grantee, and that in this case the presumption ia 
rebutted ; for, it appears upon the face of the deed, that tho 
grantee is not to be benefitted by i t ;  but, on the contrary, is to 
be burdened with a trust. 

Without stopping to enquire, whether the rule rests upon the 
ground of a personal benefit to the grantee, or whether it does 
not lay deeper, and rest on the maxim, " ut res valeat," kc., the 
presumption being necessary to give effect to a solemn act of 
the maker, it is su6cieu.t to say that, in a Court of law, a trust 
is not taken notice of. So the legal effect of the deed is to 
make thc grantee the owner of the ptoperty; and, taking the 
plaintiff upon his own ground, there is a presumption of a bene- 
S t  to the grantee, and nothing to rebut it in this Court, where 
the question, deed or no deed, is to be decided. 

The position taken by the counsel is true to this extent: 
there is no presumption that one accepts and undertakes the 
burden of executing a trust ; and, if this presumption was ne- 
oessary, in order to give legal effect to the conveyance, the 
plaintiff would have some ground to stand on ; but this pre- 
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wmption is not necessary; fix, as soon as the instrtment be- 
comes a dwd by the acceptance of delivery, which is pesumed, 
the title passes ; and this, in our ease, puks the plaintiff out of  
Court. 

Whether, after the legal title is vested in him, the grantee 
accepts or refuses to accept the burden of executing the trust, 
is another question, and one with which the plaintiff has no con- 
cern. I t  is, then, for a Court of Equity, in behalf of the cestui 
pi trust, to see that the trust does not fail for the want of a 
trustee. There is no error. 

Judgment a5rmed. 

WILEIAM W. CLEMENTS, v. RICHARD B. HUNT. 

The declarations of deceased members ef a family are competent to ptovt. the 
time of the birth of a ahildbelongmg to that farnlly, although there may be a 
family register of b~r ths  In existence : for tlre one kind of' evidence 1s of na 
hlgher digmty than the othe~. 

THIS mas an Action of Debt, tried before his Honor, Judge 
MANLY, at the Spring Term, 1854, of Granville Superior 
Court. 

The plaintiff declared upon a bond, to ~ h i c h  defendant plead- 
ed infancy. Upon the trial, the defendant offered a witness, his 
brother, to prove the declarations of their mother and father, 
both now dead, made from time to time to him, anterior to this 
or any other controversy on the subject, as to the time of the 
defendant's birth : I n  slnsFer to inquiries touching the compe- 
tency of this evidence, thewitness stated that there was a fami- 
ly register of births in existence ; the plaintiff objected to the 
admissibility of these declarations and contended that they were 
inferior in dignity to the register. The Court, hovever, ad- 
mitted the evidence, and upon that and other evidence (not ex- 
cepted to) the defendant had a verdict. 
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Rule for a venire de nouo upon the ground of error in the 
Court, in admitting the testimony excepted to. Rule discharg- 
ed, judgment and appeal to this Court. 

A. W. Yenabb, for the plaintiff. 
No counsel for the defendant. 

NASK, C. J. The strict rules of evidence hare been, upon a 
principle of necessity, departed from, in enquiring into faota long 
since past. Great difficulty would necessarily exist in their 
proof, if living witnesses were required. It is upon this princi- 
ple that hearsay and reputation are admitted, in cases of pedi- 
gree. Thus, declarations of deceased members of a family are 
competent to prove relationship, as who was a particular person's 
grand father, or whom he married, how many children he had, 
or as to the time of the birth of a child. So, also, descrip- 
tions in wills, upon a tomb stone, an entry in a family bible, are 
all admitted. I n  the case before us, the witness stated " that 
there was a family register of births in existence." The plain- 
tiff objected to the the declarations of the parent, because they 
were of inferior dignity, and therefore, inadmissible. The mis- 
take consisted in considering the declarations as of an inf6rior 
grade, in the scale of evidence, to this family register, as i t  ia 
called ; whereas, the grade is the same. All the writers on the 
law of evidence class them as such. 2d Story on Evidence, 611. 
1st Phil. on Evidence, 239. In  GOODRIGIIT v. MOSS, 2 COW. 
Rep. 504, the same clabsification is made by Lord MANSFIELD. 
The general rule upon this subject is, that the best evidence is 
to be given mhich the nature of the case admits, yet the rule 
does not require the strongest possible assurance of the fact. If 
a bond is attested by several subscribing witnesses, the produo- 
tion of one on the trial is sufficient. So, to prove satisfaction 
of a plaintiff's demand, the defendant may give evidence of the 
admission by the plaintiff that such mas the fact, though it  should 
appear that the plaintiff had signed a receipt. JACOB V. LIND- 
SAY, 1 East. 460 ; SXITH v. YOUKG, 1st Camp. 439. I n  gene- 
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rtll, if the distinetion of written or unwritten, or direct and cir- 
cumstantial, does not exist between the evidenoe offered and that 
withheld, the former will be received, though bSs satiafactary. 
The rule of the best evidence does not require all the evidence 
or the strongest, but that only is excluded, which, from the ncl- 
ture of the case, supposes evidence superior itt grade to be be 
hind and in the power of the party. Here, as before stated, 
the grade of the evidence offered and that withheld is the same. 
The declarations were direct, and not cif-cumstanthi evidenog 
made alzts litem, at different times ; and though they bight not 
have been equally satisfactory as the family register, they were 
unquestionably competent. 

Judgment is sffirmed. 

SOHN W. ODOM r. WlLLlAM HARRISON. 

In an action for a deceit in afalse warranty, on hexchange of horses, i t  isnot 
competent for the defendant to give in evidenee thedefects gf the ptopmy 
which he received from the plaintiff. 

ACTION on the crlse for a fraud in the exchange of  horse^, 
tried at Spring Term, 1854, of Nash Superior Courb, his Honor 
Judge CALDWELL ptesiding. 

The plaintiff declared in deceit for a false warranty. Ozl the 
trial, it appeared that the plaintiff 'a horse was estimated by 
the parties at ninety dollars, and that of the defendant at sixty 
dollars. Several wknesses of the plaintiff testified, that, he- 
cause of certain defects in the qualities of the horse which the 
plaintiff got in the trade, he w a ~  of little value, end some 
short time after the trade, was sold at au~tion for $17. !Cke 
defendant then dered to prove that the horse which he got from 
the plaintiff wae defective, on amount of bad eyes, which im- 
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paired the value of the animal. This testimony was objected to 
by the plaintiff 's counsel, and rejected by the Court. There 
was a verdict for the plaintiff, 

Motion for a venire de nouo; motion refused, and an appeal. 

Dortcik, for the plaintiff. 
Miller and Lewis, for the defendant. 

NASH, C. J. The evidence offered by the defendant was pro- 
perly rejected. The parties had swapped horses, and the action 
was brovght to recover damages for an alleged fraud committed 
by the defendant. The latter, with a view to diminish the 
damages, offered to prove that the horse he had got from the 
plaintiff, was not sound in his eyes, which diminished the value 
of the animal. There is no allegation of fraud by the defen- 
dant. His offer is in effect an attempt to rebut the plaintiff 'a 
claim, by a set off of unliquidated damages. The attempt is 
rather a novel one. The case that comes the nearest' to it, is 
that of CALDWELL v. SMITH, 4 Dev. and Bat. 64. That was 
an action of assumpsit, to recover the value of a negro, sold by 
the plaintiff to the defendant. The defendant's counsel, for 
the purpose of reducing the amount of the stipulated price,pro- 
posed to show that, at the time when the defendant took the 
negro into possession, he was in bad health, and of little or no 
value. His Honor, who tried the case below, rejected the evi- 
dence, and that opinion was sustained here. When goods are 
sold by sample, and the articles tendered do not correspond 
with the sampIe, the pnrchaser may reject them. If he does 
not, and has full opportunity to examine them, and there be no 
warranty or fcaud, he cannot throw the vendor back upon his 
qunntunt valebnstt. Here, as in the case referred to, the de- 
feudant got the very article he contracted for, to ait, the plain- 
tiff's horse. But this is an action of deceit, a tort, and the de- 
fendant, if he has been injured by the plaintiff, in imposing 
upon him an unsound horse, must resort to his cross action ; and 
cannot, in this way, lessen the damages to which the plaintiff is 
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entitled. I n  DICKSON v. JORDAN, 12th Ired. 81, the Court. 
say, "if s defendant ia not allowed to abate the amaunt of 
damage for a breach of contract, in failing to pay for goods sold 
and delivered, when the price is agreed on," by proof of their 
inferior quality, it would be singular if he were allowed to do so, 
beoeuse the price had not been expressly agreed on; and it 
would be still more singular, if, on a swap of horses, an action i s  
brought for a fraud in the exchange, the defendant could be ad- 
mitted to prove that the horse he received was not worth the 
value aet upon him by himself, a t  the time of the sale, or that 
the plaintiff had practiced a fraud upon him in the trade. The 
Judgment is af5rrned. 

PER C n a u ~ .  Judgment affirmed. 

WILLIAM S. WARD, v. DAVID W. SIMMONS, EXECUTOR 

In reference to a Cominissioner under tho acts of Assembly, 31st chapter of &- 
vised Statutes, sectmii 119, a n d  of 1S50, chapter 52, the Court h a s  the power 
of making an order to examine the executor or administrator on oath. 

Action of Debt upon the Bond of the Defendant's testator, 
tried before his Honor, Judge ELLIS, at the Spring Term, 1854, 
of Carteret Superior Court. 

The defendant pleaded general issue, payment, set off, Stat- 
ute of Limitations, fully administered generally and specially, 
debts of higher dignity, retainer, no assets ultra, kc., relying 
mainly upon the plea of "fully administered." At the Spring 
Term, 1852, of the Court, it was ordered that it be referred to 
William G. Bryan, to take an account of the defendant's admin- 
istration of the estate of his testator under the act of 1850, ch. 
52. At the present term, it mas moved by the plaintiff that the 
order of  the referee to atate an account, be further amend- 
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ed so as to authorize and empomer the commissioner to exam- 
ine the defendant on oath touching his administration of the es- 
tate of his testator. This was objected to by the defendant's 
counsel, but allowed by the Court, and it was accordingly order- 
ed "that the said commissioner have power and authority 
to examine, on oath, the said executor as to his receipts, distribu- 
tions and other matters relative and pertinent to his acccount as 
executor aforesaid." The defendant prayed and obtained an ap- 
peal from this order to the Supreme Court. 

Donne11 and Gveen, for the plaintiffs. 
J. H. Bryan, for the defendant. 

BATTLE, J. The interlocutory order, from which the appeal is 
taken, is founded upon the 119th section of the 31st chapter of 
the Revised Statutes, amended by the 52nd chapter of the act, 
of 1850. These enactments declare that "whenever suit shall 
be brought upon any bond given by any executor, &c., or against 
any executor, &c., it shall be the duty of the Court, a t  the ap- 
pearance Tern1 of said suit, on motion of either party, to refer the 
same, kc., to the clerk or any other person, kc., and such person, 
kc., shall take an account, under the same rules, regulutions 
and restrictions as are now provided for taking an account in a 
Court of Equity," kc. The defendant objects to the order, 
upon the ground that the Court hacl no power, by virtue of 
these statutes, to anthorise the commissioner to examine I~iin 
upon oath a t  all; but that; if it had, the authority confefred 
%as greater than the statutes justified. We have no hesitation 
in saying that the terms, " s a m e  ~ u Z c s ,  ~eyzdntions cad m i l  ic- 
t i o m  as are now provided f'or taking an account in a Cou1.t of 
Equity," which define the power given to the Court of Law, nil1 
authorise an order for the examination of either party up011 
oath, if the Court of Equity be possessed of buch power ; and 
that it is, all the standard books of cyuitg practice alsunclalltly 
show. 2 Dan'l Ch. Pr. 1367, and note 1 Alnms' Ey. 362. 
We see no ground for the complaint, that the order, objected 
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to, exceeded the power possessed by the Court. It restricts 
the examination of the defendant f i  to his receipts, distributions 
and other matters relative and pertinent to his account as ex- 
ecutor." I t  could not have been less to have insured a full and 
fair examination of his accounts as executor ; and yet, it effectu- 
ally guards against any impertinent or improper enquiries. I n  
the case of FULLER V. MCMILLAN, Busb. Rep. 206, we held 
that the power conferred upon Courts of law, by the 86th sec- 
tion of the 31st chapter of the Revised Statutes, to compel 
parties to produce books or writings, was, by its reference to 
the rules of chancery practice, to be regulated by the power of 
the Court of Equity in such cases. The two statutes have very 
much the same object in view, and ought to receive a like con- 
struction. The order was proper, and must be affirmed. 

Judgment d r m e d .  

DO3 ON THE DEMISE OF WILLIAM C. LOFTIN v. RICHARDG. 
COBB. 

Possession of two tracts of land, adjacent to the one in controversy, for seven 
years, with color of' title, tlmugli they had all three been conveyed in one 
deed, by separate and dietinct descriptions, is not a possession of the land in 
question, and wikl not amount to a bar under the Statute of Limitations. 

Cutting of trees upon a tract of land susceptible of other uses and enjoyment, 
and feeding hogs upon it, under a color of title for seven years, do not consti; 
tute such a possession as will bar anentry. 

THIS was an Action of Ejectment tried before his Honor 
Judge BAILEY, at the Spring Term, 1854, of Lenoir Superior 
Court. 

There were two counts in the declarations, one, upon the de- 
mise of William C. Loftin, and the other upon that of the trus- 
tees of the University. The plaintiffs claimed title from one 
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Thomas Box, to whom two grants had issued, one in 1757, and 
the other in 1760, which together covered the land in dispute. 
It was proved by a witness, now seventy years old, " that he had 
heard Thomas Bop spoken of, and that it was said that he had 
left this country about, or soon after, the Revolutionary war, and 
went to South Carolina; that he had never known or heard of 
any relations he hadleft ; and he had never heard of him, or of 
his return, after he had left, and no person had appeared claim- 
ing to be his heir, that he had heard of." Plaintiff then intro- 
duced a deed from the Trustees of the University to William C. 
Loftin, one of the lessors of the plaintiff, dated in 1850, and he 
proved the defendant's possession at  the time of the service of 
the declaration. 

The defendant showed title to various tracts of land adjoining 
the one in question, to wit, deeds from one Riundine to Tisdale, 
in 1771, and from Tisdale to Richard Caswell, in 1775, and 
from Caswell to Jesse Cobb, in 1783. 

The deed from Caswell to Cobb conveyed three tracts of land, 
by separate and distinct descriptions, and by separate and dis- 
tinct clauses of conveyance, one of which was the tract in ques- 
tion between the parties, which was adjoining the other two : of 
the two former tracts, the defendants had had a long possession 
of thirty years, both by residence and cultivation : of the other, 
the tract in dispute, they had no possession, except that for more 
than seven years, he, and those under whom he claimed, cut 
timber upon it, and hauled it off to a saw-mill on one of the 
other tracts, where it was sawed into lumber, and that he, and 
those under whom he claimed, for that length of time, fed hogs 
upon it. The land mas not swamp land, but was good turpen- 
tine land, having on it a good many pine trees, fit for making 
turpentine, which were not cut or carried off, but the timber 
trees during this period had been nearly all taken off. The 
tract in question was wood land, and had not been ctlltivated, or 
in anywise improved or occupied. 

The defendant insisted that the plaintiff could not recover, 
upon the ground- 
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1at. Because Wm. C. Loftin had no title. 
2d. Because the persons under whom defendant claimed had 

possession of the adjacent tract, for upwards of thirty years, 
and being in possession of a part, he was in possession of the 
whole, under the deed aforesaid, and that the law would presume 
a grant for the same land. 

3d. That, if the actual possession of the other two traots 
would not in law be a possession of the tract in dispute, that the 
cutting of timber on the land, and having the sams sawed at 
his mill, and feeding his hogs upon the land, constituted an ac- 
tual possession, and this continuing for seven years, under color 
of title, his defective title became a good one. 

As to the first objection, the Court instructed the jury, that 
though Loftin's deed was invalid, the plaintiff would be entided 
to recover upon the other demise, provided the land had escheat- 
ed to the University ; that, if Thomas Box died without leaving 
any heirs, the lands would, by law, escheat to the trustees of 
the University; that the possession of the two tracts of land, 
adjoining the lands in dispute, vas not a possession of that tract, 
m d  that the cutting of timber on the land, and having the same 
sawed, and feeding hogs upon the land, although thG continued 
for seven years, was not such a possession as would, with color 
of title, give him a good title. 

Under these instructions, the jury found a verdict for the 
plaintiff, and the defendant obtained a mIe for a new trial. Rule 
discharged and appeal. 

Person and Green, for the plaini3.T. 
J. W. Bryan, for the defendant. 

BATTLE, J. Upon the trial, three objections were taken 
against the right of the plaintiff to recover, of which tWo only 
have been urged by the defendant's counsel in the a,rgnment 
here. The proposition, that because the defendant, and those 
under whom he claimed, had been in posaession for more 
than thirty years of the adjoining tracts of land, they there- 
by had posseseion of the tract in queetion, inaemu~h aa all the 
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tracts, though separate and separately described, had been con- 
veyed by one deed, has been properly given up. I t  cannat be 

I supported upon principle, and is directly opposed by the authori- 
ty  of the case of CARSON V. BURNETT, 1 Dev. and Bat. 546. 

The objection to the title of the Trustees of the University, 
mder whose demise the verdict for the plaintiff was taken, is 
fou,nded upon an alleged error in the Court, in leaving the ques- 
tion of escheat to the jury, as one of fact, instead of deciding i t  
8s one of law. But, by looking at the charge, in connection 
with the evidenae, it will be seen that no such error as is sup- 
posed mas committed." The testimony of an aged witness was, 
that Thomas Box, the grantee of the land under whom the Trus- 
tees chimed, " had left the State about the period of the Revolu- 
tion, and had never since been heard of; that he had no rela- 
tions, and that no person had ever come forward, claiming to be 
his heir." Surely, this wastestimony proper to be submitted to 
the jury, upon the question whether thesaid Box had died with- 
out heirs, and the jury were instructed that, if they found in the 
tsffirmative, then his land had escheated to the Trustees of the 
University, There wasno question of heirship, such as wheth- 
er certain per~ons were not the heirs at law of Thomas Box, the 
grantee, to make it a question of law for the Court, and thus 
bring if, within the principle of BRADFORD V. ERWIN, 12 Ired. 
291. The charge was, in effect, that, if the jury should find 
that Thomas Box had died, letwing no relations, then he died 
without heirs, and his lands escheated to the Trustees of the 
University, and to it, as thus understood, no just exception can 
be t&en. 
The lmt objeotion to the plsintiffsrecovery, is the one mainly 

r e W  on, and has been argued with zeal and ability by the 
oound on both sidea. It is, that, supposing the plaintips Ies- 
sor had once had title, the defendant's ancestor, John Cobb, had 
g a b d  it from them by an adverse possession for more than 
reven years, under color d title ; for that, cutting the timber off 
the land, and having it sawed at his mill, and feeding his hog 

tbw ~aw&uk!d mch p088e88ion 85 the Statute of Lh- 
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ihtions requires. The question raised by tbe objection then is, 
whether the wts specified, continued for seven yews, aresufficient, 
w a possession, to make good a .  defective title. Thia question 
we do n ~ t  consider an open one : the prinoipIe having, as we con- 
eeive, been definitively settled by repeated adjudications of our 
Courts against the defendant. The first case, in which it wm 
discussed end decided, was ANDREWS v. MULFORD, 1 Hay. Rep, 
311. Where the Court say that a person relying upon a gos- 
sewion under the Statute, "must take possession with such cir- 
oumsts-nces, as are capable in their nature of notifying mankind, 
that be ie upon the land chiming it as his own-as in person, or 
by his tenrtnt ;" and they held that a claimant did not acquire 
possession by putting his cattle upon the land to range upon if. 
" Cattle m y  be a long time ranging upon land, without its Seing 
publicly known whose they are, or that they were put upon the 
land by a third owner, or that he meant to claim it; but if a 
man aettle upon the land by himself or tenants, and continurn 
that possession, builds a house, or clears the land and cultivates 
it, his claim then beeomes notorious, and gives fair notice 
to the adverse claimant to loak to his title." The same princi- 
ple ig clearly stated by the Court in GRANT v. WINBOBNE, 2 
&yw. Rep. 56. "The law has fixed the term of seven years, 
both for the benefit of the prior patentee and the settler, that 
the latter might not be disturbed after that time ; and that, in 
that time, the prior patentee might obtain notice of the adverse 
claim, and assert hie own rights. Hence arises the necessity 
ahat the possession should be notorious a ~ d  public, and in order 
to m&e it so, that the adverse claimant should either possess it 
i~ pereon, or by his slaves, servants or tenants, for feeding of 
CPMB or hogg or building hog-pens, or cuttiag wood from df 
the may be done so seoretly as that the aeighborhood m y  
not cake notioa of it; and if they should, euch facts do hot 
prsve adverse claim, a$ aU h e  are but acta of trespass. 
Wherew, when a settlement ia made upon the ltmd, howm erec- 
t 4  )on& clewed asld dtivated, and the party continues openly 
L3 pc?eBawa, 8llCh twta ad131itof no o k  B O ~ P  thap &&9$ 
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that the possessor means to  claim the land as his own : in order 
to make this notorious in the country, he must also continue i~ 
the possession for seven years ; occasional entries upon the land 
will not serve, for they may be eicher not observed, or, if observ- 
ed, may not be considered as the assertion of rights ; and, from 
this view of the subject, arises the folIowing definition of a pos- 
session which is calculated to give a title : "A possession, under 
color of title, taken by a man himself, his servants, slaves or 
tenants, and by him or them continued for seven years together." 

I n  GREEN V. H A R M ~ N ,  4 Dev. Rep. 158, it was held, that 
the overflowing of land, by stopping a stream below, was not a 
possession which would perfsct a defective paper title, nor would 
the cutting of timber trees upon the land have that effect. I n  
discussing the latter question, the Court say, "that it is not en- 
tirely clear of difficulty. There is much land in the State, of 
which nearly the whole value consists in the timber, its fertility 
not being sufficient to induce a prudent proprietor to erect habi- 
tations or clear a plantation on it. I n  such cases, the timber is 
frequently all taken off, and it would not seem easy to give more 
positive evidence of asserted ownership and of enjoyment. On 
the other hand, any rule that could be laid down would be so 
wanting in precision as to the extent to which the trespasses should 
be carried to constitute an ouster, as to leave the whole subject 
in uncertainty. I t  is safest to require rt-n actual occupation, 
such as residence or cultivation ; something to make it emphati- 
cally the party's cfose, which is in conformity to the ancient 
rule of the common law, and also to the application of it to our 
situation, as early made in this State, in the cases of ANDREWS 
v. MULFORD, and GRANT v. WINBORNE." The Court then go 
on to intimate that the making of turpentine, as practised in 
the  Eastern part of the State, would bc a sufficient possession, 
as being an operation partaking of the nature of cultivation. 
"It cannot be pursued secretly, and does not consist of single 
a& of trespass, like cutting down trees and carrying them 
awb ; but requires a continued attendance on the land for a 
cgnsiderable portion of the year, asd fram year to year, aa the 
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=me trees are worked for several years in succession." Thb 
himat ion wa8 carried out into a direct decision in the case of 
BYNUM V. CARTER, 4 Ired. Rep. 310. The principle establish- 
ed by these adjudications and some others, (see BURTON v. CAR- 
RUTH, 1 Dev. and Bat. 2, and GILCHHIST V. MCLAUCHLIB, 7 
Ired. 310,) is still further strengthened by the cases to which 
we shall now advert, whieh are, f r o m  necessity, exceptions to it. 
I n  SSIMPSOX v. BLOUNT, 8 Dev. 34, and TREDWELL v. REDD~CE, 
1 Ired. Rep. 56, it was decided that cutting timber and making 
shingles in a s w m p  unfit for cnltivation, continuously for seven 
gears, is a good possession under the statntc. " It is exercising 
that dominion over the thing, and taking that use and profit, 
which it is capable of yielding in its present state. I t  is all that 
aan be done, until the subject shall be changed. I t  is like the 
wse  stated in the books, of cutting rushes from a marsh. This 
is aufficient, though it might appertr that dykes and banks wouM 
make the marsh arable." Again ; it was held in WILLIAMS v, 
BUCHANAN, 1 Ired. 635, that, as t o  a stream not navigable, 
keeping up fish traps therein, erecting and repairing dams 
across it, and using it every year, during the entire fishing a e y  
Eon, for the purpose of catching fish, constitute an unequivocd 
possession thereof. " Possessim of land is denotcd by the ex- 
ercise of ~ t s  of dominion over it, in making the ordinary use, 
and taking the ordinary profits of which it is susceptible in its 
present state, sueh acts t o  be so repeated as to show that they 
are done in the character of owner, and not of occasional treri. 
passer." 

If we test the case before us, by applying to i t  the prineipte 
fhw clearly settled by a series of decisions, running threugh a 
p r i o d  of many years, we shall find that the defendant's claim 
of title, arising from possession, c e n n ~ t  be sustained. The I d  

not swamp land, but good turpentine land, having rr great 
anmber of pine trees upon it, i t  for making turpentine. Th, 
Leding of hogs upon it, sad cutting of timber trees from 34 
w i ~  not making the ordinary use, and taking the ordiaary pro&, 
of which it  we^ eweptiMe In iQ preeent e b b ,  uld Bid q 
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therefore, show that the acts were done in the character of 
owner, and not of an occasional trespasser. The judgmerir 
must be affirmed. 

Judgment affirmed. 

JONATHAN JENKINS v. LUCY T. PEW&. 

Where a father, who was In embarrassed circumstances, sold to his two daugh- 
ters, who hved wtth hrm, thrce slaves, for a f a ~ r  price, a part of which war 
paid down, and tlm remamder was to be p a ~ d  toward bona $de debts whi* 
the father owed, wh1c11 payments wore made accordingly : %LD by She 
Court, that t h ~ s  was not a fraud, mlaw, upon the rights of a cred~tor, existing 
a t  the time of the transaction, so as to authorme a Court thus to declare ~t. 

THIS was an action of Replevin, tried before his Ronur 
Judge CALDWELL, at the Spring Term, 1854, of Warren Su- 
perior Court. 

The action was braught to recover a slave by the name of 
Mourning, formerly the property of John T. Peace : the plain- 
tiff claimed title as a purchaser at  an execution sale. The exe- 
cution, under which the sale was made, was in favm of the 
plaintiff, against John T. Peace, returnable to May Term, 1846, 
of Granville County Court. 

The defendant claimed title under a bill of sde from her 
father, John T. Peace, above named, dated May 4th, 1844, 
which purported to convey to her the slave in question also 
another sIave, named Peyton, s t  the price of $400. I t  appear* 
ed in evidence, that John T. Peace made a bill of sale, of the 
same date, to his daughter Elizabeth, of a slave by the nazus,of 
William, at the price of $250 ; both of the said bilh of S& 

were in due form, and were proved snd registered. It wam 
proved, by the subscribing witness to the bills of sde, llod by 
mother witnese, who was present at the time of their execu&q 
tbt, immediately before the time of the eremttm of t b  b 
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etruments, i t  ww agreed between John !I!. P e w  and hie drtugb 
tern, that he should convey these three negroes to them, a$ the 
price of #650, for which they were to pay him $250 in cssb, 
and were to pay four debts which the father owed, making, as 
was proved, about the balance of the $650, which sum of $650 
was proved to be about the value of the daves. Immediately 
after khe bills of sale were made, the daughters paid their father 
the sum of $250, and agreed and undertook verbtlly with John 
T. Peace, to gay the dchts above mentioned. The subrrcribing 
witness to the bills of sale, who wae also one of the creditom, 
testified that, about eight months after the date of the liills of 
d e ,  the daughters, Luey and Elizabeth, put their par01 under- 
taking for the payment of these debts into writin& and after- 
wards paid the m e ,  except a portion of the interest, yhkb was 
not charged. I t  also appeared in evidence, that, svmetime stlet 
the date of the bill of sale, the daughters gave their note to 
one Rosa Jinkeas, one of the father's creditors, for the 
&' her debt, and afterwards paid the same: they dsv pa4 r 
debt between the years 1.846 and 1850, to one Rosa B l a e k d ,  
with the exception of a amall portion of interest, which ww 
given tbem. I t  was also in evidence, that, ahortlg after this 
oontract and d e ,  the defendant applied to James Hoakady, one 
af James T. Peace's creditors, to settle his debt, a d  that rho 
&emards paid it. I t  appeared from the e~idence, that them 
debts were bona fide due, and owing at tbe date of the b i h  of 
d e .  The defendant lived with her father before the dab d' 
the bills of and continued so to w i d e  with him, up to the 
 me of his death in 1846. Whaf ~ontrol, if any, wao exeroiesd 
by John T. Peace over the abves, after the m i h g  of tb liil 
of #ale, did not appear in evidence. Josiah Pew%, the wit- 
to &e bill of edg, who was a h  s medi8or, atated th& thr 
amount of his debt was not mentiamd at the time of this 
a d o n  ; i n b &  th& J that time, it was not knsm to him. 

The pl+ ww e d i t e r  of the father ia W2 or '43. In 
Jdy, 1884, he braa$ht a& and prosecuted it to a judgment, 
&iaMla&lW,udthe8laveilaq4ootobedm 
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d e ~  the execution issuing thereon, when he purchased her. It 
was in evidence, that John T. Peace was in embarrassed circum- 
stances, in May 1844, that he had been so for years before, and 
temained so afterwards, until the time of his death. There 
was a great deal of other testimony in relation to the fraud, 
which it was agreed, by counsel below, need not be stated. The 
facts stated, concerning the execution of the bill of sale, and 
the existence of the four debts, and their assumption and pay- 
meht, were proved by witnesses introduced by the defendant. 

The counsel for the plaintiff insisted that supposing all that 
bad been proved by the defendant to be true, it was a fraud in 
law, and moved the Court so to charge the jury ; the Court de- 
clined so to charge, remarking that it was a mixed questbu, and 
went on to explain the law arising from the facts. 

For refusing to instruct the jury as requested by counsel, the 
plaintiff excepted. 

The jury found a verdict for the defendant. 
Rule for s venire de novo ; rule discharged, and appeal to the 

Supreme Court. 

Winston and Ransom, for the plaintiff. 
dlitler, J. H. Bryan and ,Woore, for the defendant. 

NASH, C. J. His Honor, who tried the case below, could not 
give the instructions prayed for. If  all the facts proved in be- 
half of the defendant were true, the transaction between her and 
her father was not in law a fraud. John T. Pesrce, the father, 
was the owner of three slaves, wlioni he sold to his two daughters, 
the defendant and her sister, Elizabeth, a t  the price of $650. 
Two of the slaves, of whom the negro inquestion was one, we& 
conveyed to the defendant at the price of $400, and the other 
to Elizabeth, at  the price of $250. At the time of making and 
executing the contract, the sisters paid in cash $950, and the 
remaining $200, it was agreed, should be discharged by thepay- 
ment of certain specified debts then due and owing by the fath- 
er, and amounting to about the sum of $400. The price agreed 
on W R ~  a free and fair one, and the specified debts to be paid by 
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tho &&re: we= sfterwardir paid by them. The faher at  the 
time VW ia embarrassed circum~tanaes, and then owed a debt to 

plaintiff, wb?& i~ .still due and unpaid, and the negro now in 
dkgmte ia looked to by him as the source from which he is  to get 
b i r j u c t ~ t .  The whole question was properly left to the jury. 
Bdbm us it hrts been urged that the Court ought to have given 
dhb iaeQuebisn asked for, because the promise by the daughter8 
W & promiae to pay the debts of andher, and not being in wri- 
bbg:, was under the Statute void, and their alibsequent paymerrt 
d them cotiM not render the previous promise good, as it waa 
e V~hIatsry agreement on their part. The principle on which 
Ohe 8PgUWnt rests is oorreot, but the argument itself rests on Bn 

usamption tlot warranted by the facts. The promise by tho 
d1~1ghtcrrsbp~~y the oreditors of their father, was not a prom- 
jLEQl to pay the debt of another, but an original promiee to dis- 
drhrge thdr own debt in a particular and agreed way-a prom- 
b kunded on s new and valuable consideration. There is no- 
fbiag in the law of debtor and creditor which forbids the latter, 
however tnwh indebted, from selling any portion of his props- 
ty, provided he dses it 6ona f i e ,  without any intent to de- 
fmd, hhder, or delay his creditors. Nor can the sale b 
othe~wise than legal, when he sells for the purpose of pay- 
ing hie creditors, though they m y  be preferred creditors, 
GEE V. F L A N R A Q ~ ,  7th Ired. 471. Nor is e parent forbidden 
to d l  to his child; the only difference would be, thrtt the latter 
would be held to fuller and stricter proof of the faisness of the 
&ramaction. In this case, one of the creditors of the fakcher is 
ths aubeeribing witness to the conveyance. By the parcLase of 
the negroes, the daughters became indebted to the father for the 
mount  of the purchase money. They paid more than two- 
Ehirde at the time, and the remainder was left in their hands to 
.dicacbarge cer'tain debts due by the father ; and the debts so a p e  
&led wew paid by them, and the payment discbarged the debts 
the eather owed, and the debt they awed him. Iu fact, the 
mwmt left in their hands was the moncy of the father, which 
Baig;ht b e  been reauvered of them by him, at  any time, befor6 



JUNE TERM, 1854. 417 

Heath v. Grezow. 

they had appropriated it as directed, or before they had made 
themselves responsible to the creditors for it. I t  is true, the 
original indebtedness discharged by the   la in tiff and her sister, 
was that of the father ; but their promise was a new and origi- 
nal promise for a new and valuable cmsideration, and is not 
within the Statute of 1826, ch. 10, see. 1st ; San. 211., note a ; 
COOPER V. CHAMBERS, 4th Dev. 261 ; ASHFORD, V. ROBINSON, 
81h Ired 117. The principle there decided meets this entirely. 
Tile case does not come within the operation of our statute, and 
is not an attempt to substitute a valid for a void contract. The 
promiee t, pay over the amount of the deferred payment to the 
creditors of the father was a valid promise, and their actual pay- 
ment a valid one. 

Judgment affirmed. 

I. Xi. IIEATN AND AVA IIEATII, BY TIIEIR GUARDIAN, V. R. 
J. GISEGOKY. 

A sealeu note, signed by one of two partners, Eannot be given in evidence to 
establish " an account stated " in :L suit brought against the partner who did 
not sign it. 

T m s  was an action of Assun~psit, commenced by a warrant from 
a Justice of the Peace, and brought by successive appeals to the 
Superior Court of Wayne county, where it was tried beforc his 
Honor Judge ELLIS, a t  Spring Term, 1854. 

Upon the trial, the plaintiff's offered in evidence the following 
sealed obligation : 

" 'he lve months after date, we, or either of us, promise to 
pay Wm. 33. Taylor, Gualdian to the minor heirs of Mark 
Heath, dec'd, the suin of sixty tw-o dollars, for value received, ae 
witness our hand and seal, this 6th day of Dec. 1845. 

'' GREGORY & HEATIT, [SEAL.) 

" E L  S. HAMLET, [SEAL.) 

" WM. H. TAYLOR, [sPAL.-J" 
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It was admitted that t h i  h i d  was signed wd waled by 
Heath, the partner of Gregwy, in the obsence of the latwr, 
llnd without any ~u$cient authorityfmn him to execute a deed. 
The plaintiff proved t M  the defendant and Heath were park 
Qers in trade; that this note was given for the h i e  of a slave, 
the property of the plaintiff@, who were then minors; that Tay- 
lor, the obligee in the bond, was then their guardian, and the 
dave was hired from him. The slave wept into the employment 
of the defendant and Heath, and sewed with them the term for 
which he was hired. 

It was conceded by the plaintiE7s counsel that he codd no2 
recarer upon the bord against the defendant (Gxegory,) h c m x ~  
he had not executed it;  but he contended that the seal should 
be regarded as surplusage, and the paper writing treated as a 
liquidated and signed account, for which they were entitled to 
recover in this action, commencing by warra~t ,  though the sum 
exceeds sixty dollars; that the proofs explained the paper writ- 
ing,,and showed for what the account had been rendered. 

The defendant objected to the reeovery- 
1st. Because the bond was not evidence of a liquidated ao- 

munt ; that, if read at  all, it  nus st be read as a bond, and es 
euch i t  was not binding on him, because he had not executed it. 

2d. That, if it be regarded as a liquidated and signed account, 
then it must be regarded as an accourrt with Taylor, the obligee 
in the note, 

3d. That the note did not specify any tliirig which could be 
the suljject of an account; that it was merely a promise to pay 
sum of money, and could not be explained by the evidence. 
By the consent of parties, a verdict was entered for the pl%ia- 
M, subject to the opinion of the Court, upon the question 
reserved, as to the plaintiff's right to recovcr upon the facta 
presented. 

Subsequently, the Court, being of opinion that the plsintif? 
could not recover, set aside the verdict, and directed a non-suit 
to be entered, according to the agreement of the parties, from 
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which judgment the plaintiff prayed an appeal to the St lprem~ 
Court. 

Rusted and Dortch, for the plaintiff, argued as follows : 
1st. The warrant was originally brought for the "sun1 of $62 

due by note," and in the County Court was amended to " assump- 
@it " for the same amount. I t  was clearly within the ,juridic- 
tion of a single magistrate a t  first ; and it is contended that 
the amendment allowed during the pendency of the suit could 
not oust that jurisdiction ; in analogy to the known rule in 
equity, that when the Court for any purpose has jurisdiction of 
a case, it holds that jurisdiction for a11 other purposes, whether 
this would entitle the party to equitable relief or not. 

2d. Though it  is conceded that Heath did not and could not 
bind the defendant Gregory by the seal, as in a bond, still it & 
contended, that as the defendant would have been bound in 
assumpsit, had there been no seal, there is no inconsistency in 
confining the effect of the seal to Heath himself, whom it  cer- 
tainly bound, and rejecting i t  a8 to Gregory, who never adop- 
ted it, and whom consequently i t  did not bind. I t  was a eed 
as  to Heath, and not as to Gregory. Heath was bound in a 
bond, and Gregory in assumpsit, as if he had signed his own 
name to the instrument, without a seal. 

3rd. A t  all events, this instrument is effectual as a liquidated 
account, signed by the party tc  the bond thereby. Thc unau- 
thorised use by Heath, of a seal, cannot vitiate the instrument 
as the acknowledgement of an account. The aeknowledgmcnt 
of payment by one partner, using the partnership name under 
seal, must certainly discharge a debt. So of a release or dis  
charge in form. So such admission as would take a debt out of 
the Statute of Limitations, made in writing, with a seal :ittach- 
ed, would surely revive the debt against the co-partnership. In 
all these cases, a seal would be unnecessary to acconlplish the 
purpose designed, and would. most unqucstionably, bc rejected 
as surplusage, " ut res magis, &c." Where is the prirrciple that 
distinguish@ the above cases from this? I t  cannot be contend- 
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d, because, that in the one cage a debt is contracted, sod in 
the other a debt is discharged ; that the seal may be rejeoted 
a s  ~urplusage, in instruments purporting to rnleaae a debt, k t  
must be stringently retained, so as to vitiate s, similar e&rt to 
d n o w l e d g e  F# just debt. For, a t  least in the case sf the a& 
mission, rrufficient to bar the operation of the Statute of L i b  
tions, it is, if not the creation of a new debt, a revival of MA 
old one, that had been extinct by time. 

I t  is contended that the ttue rule ought to be and irs, that k 
instruments requiring a seal, one co-partner cauno6 bind mother 
without either his authority previously given, OT his subsequenb 
adoption and ratification ; but where instrutnents rcquipe ~ t o ~ a l ,  
t n d  are equally effectual without one, and a seal has been i n d -  
vertently affixed, it should be rejected as surplusage, and rrd at 
lowed to frustrate the true intents of the parties, and B%CF% 
the rights of the creditor to a refined technicality. 

4th. The seal thus being disregmded rts to the tiefedan4 
Gregory, the instrument, aided by the proofs stated fn the CWI 

may well be regarded as a liquidated aocount due to the plain- 
tifi and signed by the defendant, by which he became liable ut%- 
der our act of Assembly. Fw, though in form it was a trws- 
 action with a Guardian of the plainti*, then infants, it we6 f~ 
the hire of their slave, whoso services the defendant enjoyed, 
and for their benefit. 

J. H. Brya.12, for the defendant. 

PEARSON, J. There is noerror. The note offered in evidenw 
is, manife$tly, a s  against the defendant, not  " an accoavnt 
rtated i n  writing and signed by the party t<t be charged t h e w  
with." 

I t  was very ingeniously argued that the seal might be reject- 
ed as surplusage, and as a partner was authmised to sign the 
name of his co-partner, the note nlightbe considered a s  signed by 
the defendant. 
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T o  avoid unnecessary argument, suppose the objection as to 
the signing is rcmovcd. There remain two others. The debt 
is not stated as due to the plaintiffs, but as due to TT'. B. Taylor. 
There is no " account stated in writing ;" no item is given-ifi 
does not appear in writing for what the 8G3 was due. So the 
utmost stretch of ingenuity cannot suggest a ground upon which 
the note can be considered an "account stated in writing." 

A s  the cause of action cxcceds t l ~ e  sum of $GO, a singlc jus 
tice has no jurisdiction. 

Judgment affirmed. 

DANIEL McKEETIIAN v. WILEY ATKIXSON, ET JL. 

The presumption of pnyincnt, crratrd by the act  of lS23, i i .o l~~ t l l ~  Inpsc of ten 
ycnrs, ia rehttcd by th r  ~ ~ i i y ~ ~ ~ i l i ~ t  of :I piir t  thc SUI I I  w i t l i i ~ ~  tv11 y v a r s  be- 
fore sn i t  hrougl~t .  And this is the  case ;LS to t l ~ r  joint obligors w h o  are sure- 
ties as well as thr principal who ~u:iltes tile p n y ~ n e ~ i t .  

TIIK was ail Action of 1)cl)t. tric(? bcfore 11is IT~nor ,  Judge 
S a r r x ~ r m s ,  a t  thc Spring Term, 1YZ4, of Blndcn Superior 
Court. 

Tlic plaintiff cicclnrcd upon n 11o11d for onc I~undrccl ant1 twcn- 
ty-two dollars pi l~ublc to Jo111l J ld i cc than ,  Adrninistl-:]to). of tile 
estate of Dngnld hlcIic'etlinn, dcccusctl, due tnclrc inontlis af- 
ter date, and dated tlic Cjtll of F c b r n a y ,  1S37, signed LJ G. J. 
hicI<ectii:m, W. htki~ison,  and Iiulm-t i\l~u.plrg, on 11 liicli tllcre 
was a credit of $13.03, e n d o r d  tlle 5th of Octubei.. 18-44 
This suit wits brought thc 5th of April, 1130. T i ~ c  piait:tiff re- 
lied on the presumption of pagment fronl thc lcngtli of time, 
and showed that both Atlcinson and  JIulyhy wxSc s o l ~ c i ~ t .  

To meet this objection, plaintiff discontinucd as to the obli- 
gor, G. J. Atkineon, and introduced lrim as a witness, who proved 
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that the bond was executed by him, Atkinson, and Murphy; 
that the payment of $13.03, endorsed on the bond as paid on 
the 6th ot October, 1844, was correct ; that he was the pri~ci- 
pal in the note, and Atkinson and Murphy were but sure tie^, 
end that in September, 1844, he made an additional payment of 
lixtg dollars. 

Upon this ~ t a t e  of facts, the Court was of opinion that the 
presumption of payment was rebutted, and so instructed the ju- 
ry, who thereupon rendered a verdict for the plaintiff. 

Rule for a venire de novo; pule discharged, judgment and ap- 
peal. 

Person, for plaintiff. 
D. Reid, lor defendants. 

PEARSON, J. The question is, does the fact that a principal in 
a bond makes a payment of $13.03, and another payment of 
$60, both within the time of presumption, (10 years,) rebut, as 
against the sureties, the presumption of payment, which is made 
'by our statute from the lapse of ten years ? 

Without entering into the question whether the acknowledge- 
ment of a debt which is barred by the statute of limitations, 
by a partner after the dissolution of the firm, will revive the 
debt as against others who had been members of the firm, or 
whether a payment or acknowledgement by one obligor, after 
the time nccessary to make a presu~nption of payment, will re- 
but thtbt presumption, we are cleal-ly of opinion that a payment 
made by one obligor, beforc the expiration of ten years, takes 
the case out of the rule of presumption, and of tlie reason upon 
'which it is founded, until there be ten years after the time of 
the payment. 

The rule is based on the ground, that if nothing is said or done 
bg the parties, by which the existence of the debt is recognised, 
for the space of ten years, (by our statute) the debt, although 
wanred by deed, shall be presumed to have been paid. 

Rut if a paymen$ has been made by one of the parties, say 
tb priacipd obligor, whose duty it was to make the payment 
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within ten years, then somethiag has been done, and the rea- 
son of the rule ceases. If this be not so, the principal may 
make payments towards the principal debt, and may pay up the 
interest annually, and still, after the expiration of ten years, the 
sureties may insist the law raises a presumption that the whole 
debt has bcen paid. The reply is, the payments were made 
for your benefit-if sued, you could have claimed credit for the 
amount ; and, in short, the note has not been suffered to lie over 
without anything being said or done, for more than ten years. 
The creditor has been diligent, and the maxim '' Zeges vigilanti- 
bus non dormie~ztibus" applies to you. 

Judgment affirmed. 

ROGER ICIRBHAM v. JOHN P. COE, WESLEY A. COE, AND ALFRED 
E. CAUSEY. 

In a n  action on the raw, fi?r wrongfully sueingout n attachment, it is sullicient 8 
to show a want of  proLaLle cause. It is not necessary to show that &fen- 
dant  was actuated by malice. 

Tms vas  an action on the case for wrongfully sueing out At- 
tachmcnts, tried before his Honor, Judge MANLY, at the Spring 
Term, 1554, of Guilford Superior Court. 

The plaintiff introduced a witness by the name of Sidenham, 
who proved that, a t  the request of Wesley Coe, he went, shortly 
after daylight, on Monday morning, to plaintiff's house, and he 
assisted the defendant, Wesley, to remove from the crib of the 
plaintiff some thirty-five or forty bushels of corn. This defen- 
dant assigned as a reason for going so early, that he expected 
that others would be at  the crib that morning, and that he might 
aa well have his debt as any body else. Upon cross-examina- 
tion, this witness stated that the plaintiff was in the habit of 
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wagoning to the South, flour, grain, spirits, bacon, kc., of his 
awn production, and sometimes articles of this description pur- 
chased from others. He  also testified that John P. Coe said, 
while removing the corn, that he thought he might as well save 
his debt as others, and he believed that the plaintiff would not 
return ; that there vas  ng one at  the plaintiff's house when he 
went there with the defendant, Wesley, that morning, but on re- 
turning home with his wagon, the same morning, he saw smoke 
in the plaintiff's chimney, and in a short time, learned that the 
plaintiff mas at  home ; that he was a near neighbor to the plain- 
tiff, who had been to the South with his wagons on a previous 
trip ; had sold a wagon, returned home on Thursday, and startr 
ed back on Saturday, with a load of Bacon, for the Scotch Pair, 
taking along with him his wife and only child ; that plaintiff had 
etock, crop, and other property, but in whose charge, or whether 
left in charge of any one, he had no personal knowledge. 

The defenaants introduced and read the affidavits upon whicb 
the attachments were founded, in which the defendants, John 
and Wesley, swore that they had reason to believe, and did be 
Eeve, that plaintiff had absconded, or removed himself from Guil- 
ford county, or so concealed himself that the ordinary process 
of law could not be served on him. 

A witness named Scott, was called for the defence, who swore 
"that he mas a neighbor of the plaintiff, and that on his return 
from the first trip, plaintiff had applied to him for his wagon, 
a d  urged him to let him have it, but he had refused to do SO, 

assigning, as a reason for such refusal, that he was about to use 
the wagon himself; but the witness told another neighbor by the 
name of Moore, that his true reason for not letting plaintiff 
hove his wagon was that he feared he would not return. 

Moore, the person last referred to, was then introduced, who 
stated that he was working in the shop of the defendant, John 
P. Coe, when the above mentioned communication was made to  
him, and that on the same day a t  dinner, on its being rnenticn- 
d by another neighbor who was present, that plaintiff had go114 
qgain, he told them what Scott had raid to him, and the renpn  
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J. P. Coe said he would go to  Newton Swaim's, and see him 
about it, and that  afternoon he went to see Swaim. This wit- 
ness also testified that  on that  or the same day on which the 
corn was brought to the defendant's, the plaintiff came to tho 

house of the defendant, John I?. Coe, about ten o'clocl~ in the 
forenoon, and complained about the defendant's sueing out the  
attachments, and removing the corn, and offered t o p y  the debts 
%gainst him, if they vould haul the corn tack.  Defendant, 
Wesley, said he would do what his brother would do, but they  
refused to haul the corn back, but offered to lend plaintiff their 
wagon to haul back thc corn if lie would pay their debc and aU 
their costs, which offer was declined by the plaintiff, alleging 
that his horses were tired. 

The defendants then introduced a witness by the name of 
Landreth, a neighbor of plaintiff, who tcstifi1.d that  John P, 
Coe aslied him what they thought about plaintiff's coming back, 
to which he (witness) replied that  therc wa9 a diffcrcnce of opin- 
ion ; some thought he would come back, and some thought he 
would not. 

F. Fcntress mas introduced by the defenrl:~nts, and they offer- 
ed to prove hy him that  he had also sued out attachments. The  
defendant's counsel was askcd if thc defendants had knowledge 
of this before thcy sued out their attachments, to which the 
counsel replied that  thcy were not preparcil to show that  ; where- 
upon, the testimony was excluded by the Court;  but the wit- 
ness went on to state tha t  he lived somc four or five miles from 
the  plaintiff, and, i t  was understood in the neighborhood, t ha t  
the plaintiff ma3 consitlerably indebted for one of his means. 

Plaintiff, in reply, read in evidence the dcpkit ion of Newton 
Gwaim, who stated, in substance, that  John P. Coe came to  see 
him the day before the attachments were sued out, when wiC 
ness explained to him that  plaintiff had gone with a load of Ba- 
con to the Scotch Fair, and that  he had loaned him his wagon; 
that  he lived in a quarter of amileof the plaintiff; that  plaintifl 
owed him more than he owed the defendants; that  w i t n m  
Bad no doubt plainliff would return, to which Coc replied tbat 
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he never did believe hut that the plaintiff would come b d l  
This witness, also, on cress-examination, testified that he had re. 
fused to become bound for the property levied on. 

The plaintiff showed, by several witnesses, that he was not 
from home longer on the last trip than usual ; that be was from 
home about the length of time usually consumed in such a trip 

Robert Kirkham, a witness for the plaintiff, testified thst 
plaintiff returned from the South on Thursday, and started back 
on Saturday of the same week, with a load of bacon, which ha 
had bought in the meantime ; that he bad sold his wagon on tita 
first trip, and had a horse either stolen or strayed from him on 
the trip just made ; that he was anxious to get to the Scotch 
Fair, under the belief that the horse might be brought to that 
place for sale, if he had been stolen, or that he would hear from 
him, if he had strayed; that he and plaintiff went to the Fair 
together; that plaintiff had relations living near the plaee, 
where the Fair was held ; that four miles this side of the Fair- 
ground, plaintiff started in a buggy to take his wife and child 
to one of his relations, leaving his wagon and load to be taken 
by witness to the Pair ; that the plaintiff came to the Fair, took 
charge of his wagon and Ioad, m d  ww selling his bacon when 
witness left. Witness returned from the Fair by the way of 
Fayetteville, and arrived at home one day before the plaintiff re. 
turned with his wife and child ; that when he left the plairkiff at 
the Fair, he had not sold out his load; that plaintiff had not 
been from home longer than usual with persons on su& trips; 
that he went with plaintiff the same day when the corn paas re- 
moved to the defendant's, John P. Coe, to whom he complained 
of the issuing of the attachments and the removal of the corn, 
and that Coe said in reply that he never did believe that he had 

away, and he never did believe but that he would come b.cLy 
but he thought he had as well have his debts as other people. 
p ldn t i e  offered to pay the defendants if they would send the 
mrn back, which they refused to do, and offered to l e a  him a 
gon ; that i t  was the general understanding in the 1wighb9rM 
thatNewton Snrailm attended to the p l a i d f ' ~  &&, wad bad tjll 
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hogs in his absence; that plaintiff got back to his father's on 
Sundsy night, and staid there all night, which was a mile from 
his own residcncc, and the corn was removed tarlynext morning. 

Anothcr witness of the plaintiff, Peter IGrliman, testified that 
he had been to the South on the trip before with thc plaintiff, 
and that the plaintiff had a horsc stolen or strayed from h i  
wagon in the night tinte, near thc fair grounds, on thcir return 
home; that this was five days bcfore the Scotch fair, and 
defendant's object in going back was to t ry  to get the horse. 
H e  also stated that plaintiff had relations near the fair grounds. 

Plainiiff's witness, Franklin Swairn, testified that on the day 
the attachments wcre levied, he saw the defendant at  the plain- 
tiffs house, and John P. Coe said he did not believe plaintiff 
would come back; and they were going to bring on the corn in 
the crib; that they went to the house of Newton Swaim and 
got the bags from him. Witness wanted them to bring on the 
cattle, as they could rcnlain in the stalk-field, till it would be 
seen whether plaintiff would come back, to which defendanb 
objected ; that the cattle was worth more than the debts amount- 
ed to. 

Thc only question made was, whether on the whole testimony 
the defendants llad probable cause for suing out their attach- 
ments, on which thc court was against defendants, and instruot- 
ed the jury to that effect, who found s verdict for plaintiff. 

Eulc for a venire de novo; rule dischwged. Appeal. 

MiEler, for the plaintiff. 
Morehead, for the defendants. 

PEARSON, J. From the manner in which the case was put to 
the jury, the defendants arc entitled to have the benefit of ever7 
inference of fact that the jury \I-iu a t  liberty to draw from the 
evidence. 

But  we fully concur with his Honor, that even in the most 
favorable point of view, the defendants had no probable cause to 
believe, that the plaintiff "was fraudulently eluding the ordinary 
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process of law, or had privately removed, or so absconded, ab- 
sented or concealed himself, that the ordinary process of law 
cauld not be served on him." ABRAMS v. PENDER, Busb. 261. 

We are bound in charity to suppose that, at the time the de- 
fendants took thc oath required by law, before an attachment 
can issue, they did believe that the plaintiff had, in the language 
6f the country, " run away ;" but it is clear, there was no good 
ground for this belief, and no fair-minded man, who had a due 
regard for the rights of others, would hove come to any such 
eoncluion. So the defendants, if such was their belief, must 
have persuaded themselves into it from an extreme eagerness to 
eollect their debt. We, also, in charity, suppose they were igno- 
rant of what the law requires before an original attachment can 
rightfully be taken out. 

Admit, that as the plaintiff was " considerably indebted for 
one of his means," and had got back from a trip on Thursday 
without his wagon and one horse, when it was known that he 
Bad left homc again on Saturday, taking his wife and child, a 
prudent creditor would have been put on enquiry ; still, when 
he found that his debtor had gone off in the usual way, (in the 
day time,) with bacon that he had bought from one person, in a 
wagon that he had borrowed from another, and said that he waa 
going to the Scotch Fair, near to which place his wife's relations 
lived, and that he had left his cattle, hogs, crop, corn, &c., in 
charge of a neighbor, to whom he had given his keys, all sus- 
picion would have been removed, or, a t  least, a conclusion would 
have been suspended until after the time when it might be ex- 
pected the debtor, if he was acting honestly, would return. Ae 
there was nothing suspicious in the manner of his going away, 
#e debtor was entitled to a few days of grace a t  least, to see 
lCfiether he would come back, before he could be charged with 
4aaonding and fraudulently concealing himself to avoid serviee 
of the ordinary process of law. 

It was insisted upon in the argument here, that, to support 
tho &on, d o e  m a t  be proven aa well as a want of probable 
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cause. We do not think so, There is a marked difference be- 
tween this action, and one for malicious prosecution. 

I t  is the policy of the law to encourage the citizens of the 
country in their efforts to bring public offenders to the notice of 
the Court, to the end that they may be regularly put on trial. 
Hence, one who institutes ~roceedings for that purpose is in 
some measure protected, and he does nut expose himself to an 
action merely by acting without probable cause : it must appear 
also that he acted from malice.. I t  is true, malice is usually in- 
ferred by the jury from a want of probable cause, and without 
explanation, it is the duty of the jury to make the inference; 
but it may be rebutted, and, if so, the action fails. 

But, when one, in the assertion of a civil right, resorts to an 
extraordinary process, without probable cause, and thereby in- 
jures his neighbor, there is no ground of public policy upon 
which to excuse h i d  I t  is a matter between private citizens, and 
if the wrongful act of one causes loss to another, there is no 
reason why compensation should not be made. Whether in 
such a case proof of malice would entitle the party, not only to 
compensation, but to vindictive damages, is a question not now 
before us. I t  is sufficient to say, malice need not be proven in 
order to support the action, for the damage is the same to the 
plaintiff, and the " gist" of action is that the defendant had in- 
jured him, caused him to sustain damage wrongfully, by aueing 
out the process without probable cause. ABRAMS V. PENDER, ci- 
ted above. Indeed, the bond which the Statute requires is to 
provide against wrongfully sueing out the attachment, which 
does not embrace the idea of malice, except so far as it may 
have a tendency to aggravate the wrong of causing loss to ano- 
ther, by having his property seized without probable cause, For 
believing that he has absconded or concealed himself to avoid 
the ordinary process of the law. 

By way of further illustration, we have seen that if one d i -  
tutes a criminal proceeding, although it turns out that the per- 
eon charged is innocent, the prosecutor may defeat an action for 
rnalicioua prosecution, by shoving that he had probable o w .  
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But if, instead of instituting a criminal proceeding, the party 
utters slanderous words, he cannot defeat an action, by showing 
that he had probable cause ; he can only justify by proving the 
truth of the charge, because the public could, by nopossibility, 
be benefitted by the slander. This shows that the action for ma- 
licious prosecution stands on peculiar grounds, mhich clearly 
distinguisi it from an action like the present, and from the ac- 
tion oE slander. To maintain an action like the present, it is 
sufficient to show a want of probable cause. To maintain an 
action of slander, i t  sufficient to show malice. Ts maintain an 
action for malicious prosecution, both a want of probable cause 
m d  malice must be shown. 

PER CURIAX. Judgment affirmed, 

SUSAK N. TIIOMPSON v. WALTER N. TEIOSIPSON. 

A widow is entitled to dower in land, oovci~aated to be conveyed to her hus- 
band. 

THIS was a Petition for Dower, heard before his Honor Judge 
MANLY, a t  the Spring Term, 1854, of Orange Superior Court. 

The cause was heard upon the petition and answers, and the 
following are the facts of the case : Thc petitioner is the widow 
of Porter Thompson, who, having made his last will and testa- 
ment, died in 1853. From this will the widow dissented, and 
Bad her dissent duly entered of record in the County Court of 
Orange. I n  1849, Porter Thompson contracted with one Riche- 
son Nicholls, for the purchase of a house and lot, in the town of 
Hillsborough, and took a bond from him to convey the title in 
fee simple to him, whenever he (Thompson) should pay the pur- 
chase money for the same, to wit: the sum of six hundred dol- 
lars. Thompson entered upon the premises immediately, and con- 
tinued to occupy them up to the time of his death, and paid, du- 
ring that time, of the purchase money, four hundred dollax%. 
The balance due is something over two hundred dollars. 
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The petitioner prayed for the writ of dower, for her dower to 
be assigned in the house and lot in question. 

The Executor. of Porter Thompson and his heirs at  law were 
made partics, defcndant, who filed answers admitting the facts 
as above statcd, but denying the right, in law, of petitioner to 
have dower in the premises. 

Upon consideration of the facts above stated, his Honor bt+ 
ing of opinion against the petitioner, so declared and ordered 
thc petition to be dismissed. From which judgment the p l a i n t s  
prayed an appeal to this Court. 

Bailey, for plaintiff. 
Wimton, for defendants. 

PEARSON, J. By the act of 1828, a widow is entitled to dow- 
e r  in an " equity of redemption or other equitable or trust estate 
in  fee, of which her husband dies seized." The question 
is, does the case of a vendee who is let into possession and dieg 
leaving a part of the purchase money unpaid, and without ta- 
king a conveyance, come within the operation of the Statutg  
so as to entitle his widow to dower? 

The objcct of the Statute was to abolish the distinction be- 
tween s lcgd and equitable cstatc, in regard to the right of 
dower, which had been taken to thc prejudice of widows, won 
after the iiitroductiou of the doctrineof "trusts," and uniform- 
ly acted upon up to that timc, although it was adrnittcd that the 
effect was to introducc an anonlalp, by excluding widavs from 
dower, under circumstances wl~crc? hukbands obtained curtesy. 

l'hc prominent word of the Statute is "estate," as dlstin- 
guislletl from a mew right. We readily yield our assent to the 
suggestion, that it 15-as not thc intention to abolish this distinc- 
tion, nnd t hat as a widow is not entitled to dower where a husband 
has a mcre right at  law, so shc is not entitlcd where the hue- 
band has n mere right in equity. 1Zy way of illustration : th@ 
wife of a disseizee, who neglects to enter, cannot clsiin dower; 
for, although the husband had a right, which was transmissible 
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by descent, he had no estate ; so, where one makes a feoffment 
upon condition, and dies after condition broken, but without re. 
resting his estate by entry, and afterwards the heir onters and 
revests the estate, the  widow is not entitled to dower. This 
distinction, which applies where the widow claims dower at 
common law, is equally applicable where she claims under the 
otatute: for instance, if a trustee sells the land in violation of 
the trust, and the cestui qui trust marries and dies without re- 
testing his estate, the widow is not entitled to dower; for he  
had a mere right to apply to a Court of Equity, and have the 
purchaser declared a trustee, if he bought with notice: but, as 
he did not in his lifetime assert this right, although his heir may 
do so after his death, it was not intended to give the widow a 
claim to dower. Indeed, it could not be done, without destroy- 
ing all analogy between a legal and an equitable estate, which, 
the intention was, to put on the same footing. So, if a trustee 
uses money belonging to the trust fund, and investe it in land, 
although the cestui qui trust may in equity follow the fund, and 
claim the land, yet, until he does so, he has a mere right, not an 
estate. 

No question is made as  to the distinction between an  estate 
and a right in equity. Indeed, we were informed upon the argu- 
ment, that his Honor, in the Court below, decided against the 
widow, upon the ground, that her huskand had only a right, and 
not an estate. So there is no difference of opinion as to the 
principle ; but we think his Honor was mistaken in making the 
applicat&on, and in holding that the vendee had no equibsble or 
trust estate. The ground of the distinction consists in the difference 
between a trust created by the act of the partics, where he who 
has the legal estate, consents tn hold it in trust for the other, 
and there is no adverse possession or conflict of claims, and s 
trust created by the act of a Court of Equity, where there is a 
eonflict of claims, and the party having the legal estate holds 
adversely, and does not become a trustee until he ia converted 
into one by a decree founded on fraud, or thc like. I n  the for- 
mer, the cestui qui trust has an estate ; in the latter, there is a 
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I mere r ight ;  and the idea of dower or curtesy, is out of the  
question. So the enquiry isnarrowed to this: does the case oi %, 

vendee who has been let into possession, and has paid a part of 
the purchase money, fall under the head of a trust created by 
the act of the parties, where there is no adverse possession or 
conflict of claims; or, of a trust created by the act of the 
Court, where there is an adverse possession and conflict of claims, 
until the legal owner is converted into a trustee by a decree ?- 
Apart from authority, there would seem to be but little difficulty 
in coming to thc conclusion that it is a, trust created by the ac t  
of the parties. They consent and agree that the legal titla 
&all be retained by the vendor in trust, as a security for ths  
payment of the purchase money, and then in trust for tlie ven- 
dee. So, there is no conflct of claims, or anything adverse in 
their position towards each other. But the question is settled 
by the adjudications ; 1 Sug. V. and P., ch. 4, sec. 1; ch. 6,sec- 
tion 2. 

"A contract for the sale of land, enforcible in Equity, though 
in fact unexecuted, is considered as performed, and the land ig 
in Equity the property of the vendee." Adams Eq. 140. The 
yendee is entitled to the rents ; if the property decreases in va- 
lue, the loss is his ; if the value is enhanced, it is his gain. A t  hi8 
death, it descends as real estate to the heir, or will pass to a de- 
visee, and they will be entitled to have the price paid out of the 
pcrsonalty. If the contract, after tlie death of the vendec, be 
rescinded, his heir or devisee will be entitled to the purcliase 
money Bnoonm v. MAI~CII ,  10 Vesey 597. 

As owner of the estate, the vcndec may follow it in thc hands 
of a purchaser, who talics a conveyance with aotice. Here ug 
we presented with a striking illustration of the differenec be- 
tween the two kinds of trusts; while the vendor retains t l ~ c  legal 
eetate, tlic vendec 11a an equitable estate, and his widow is, under 
the statute, entitled to dower, and there is no Statute of Lirnitatioqg 
to affect him. But if the vendor passes the legal estate out of 
film, this divests the equitable estate of the vendee. He  has then 
r mere right, and the Statute of Limitations will bar him, un les~  
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he asserts his right against one who has taken the legal estate, 
dither as a volunteer or a purchaser, with notice. H ~ V E N D E N  
V. LORD ANNESLEY, 2 Sch. and Lef. 633; EDWARDS Y. UNI- 
VERSITY, 1 Dev. and Bat. Eq. 326. 

There is another view which tends strongly to show the correct- 
ness of our conclusion. We  have seen above that  soon after the 
introduction of the doctrine of "trusts," widows mere excludcd from 
dower in equities of rcdcmption and other equitable and trust es- 
tates under circumstances where husbands obtained curtesy, and 
the  object of the Statute w a ~  to abolish this invidious distinction. 
Now, i t  is clear, that  husbands were entitled to curtesy, not only 
in equities of redemption, but in all other equitable or  trust  
estates, under which is held to be included all trusts 
meated by the act of the partlcs where the wife had an es- 
W e ,  as distinguished from a mere right to hare  the owner 
of the legal estate converted into a trustee. SWEETAPPLE V. 

BINDAN, 2 Vernon, 536 ; Id.  630. Bell on property of hus- 
band and wife; title equitable seizin, 67 Law. Lib. 319; and 
the  cases there cited. By  which it will be seen, that  the hus- 
band is entitled to curtcsy in a sum of money directed to be in- 
vested in land for the uEe of the wife in tail, she dying before 
t h e  investment : or, where the wife is entitled to land in fee un- 
der articles of purchaec, and dies before the pricc is paid, or a 
conveyance is exected ; or, vherc land is conl-eycd in trust for 
tho pajment of debts, and then in trust for a womm in fee; 
shc marries and dies before thc debts arc paid. WATTS V. 

BALL, 1 P. W, 108. 
I t  was insisted upon thc argument, that  thc act of 1128, 

and the act of 1812, which makc trust cstatcs suhjcct to snle 
umdcr cxccution, ought to r c c c i ~ c  the enme constlucticn ; ncd 
8s thc  cetatc of the vendcc cannot be cold under the a c t  of 
'1813, so the widow cannot be entitlcd to dower in sncb estate. 
S h c  conclusion docs not follow. Thc rcaeon ~ ~ h y  tllc estate of 
the  rcndce cannot be sold undcr tllc act of 1812, is, bccauae, 
andcr that  act, the purcha~cr  bcccmcs entitled to the legal a s  
well as the equitable cstatc ; consequently, i t  can only apply to  
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"pure " or '< unmixed " trust, as it is termed, (although the 
better expression is, to a case where the trust is held only for 
one person.) For, if the trust be held for another besides the 
debtor, the statute cannot operate, inasmuch as the trustee 
should hold the legal title for such other cestui qui trust: for 
instance, in the case of the vendee, his estate cannot be sold, 
because the vendor holds as well to secure the purchase money 
as in trust for the vendee ; and the statute could not hare in- 
tended the manifest injustice of depriving him of his security, by 
transferring the legal title to the purchaser under an execution 
against the vendee. 

This reason for excluding such equitable and trust estate8 
from the operation of the act of 1812, has no a*pplication what- 
ever to the act of 1828 ; for, by the latter, the widow takes ex- 
pressly su1,ject to the rights of the vendor. 

Again, it was insisted, if the widow be endowed of one-third 
of the land, although i t  is subject to the rights of the vendor, 
still his security will be impaired ; for it will be subdivided and 
eplit up into several parts. This does not follow. As long as 
the vendor is content with his security, and permits the widow 
to continue in possession of the one-third allotted to her, she 
can only be required to keep down the interest upon one-third 
of such part of the purchase money as remains unpaid. When 
the vendor desires to have l~ i s  money, if it cannot bc madc out of 
the personal estate of the vendcc, (which is the fund prin:arilp 
liable,) he can file a bill for the spccific performance of t1.c con- 
tract, and the money must then bc paid or ~.aiscd by s sale of 
the land. ?Yhetl:cr t1.c ot1:cr tno-thirds of the lactl, a~:d the 
reversion of tlie tlliid, coverccl by the dorrcr, mill not Lc bound 
to cxoncl.atc the w\-Idow, by being ap;?liccl to thc discharge of the 
debt of llcr husband, is n question that v c  will not no\\- decide, 
as it was not discussed before us. Analogies may be found in the 
case of liusbands who have takcn curtcsy in their wivcs' ccluitiee 
of redemption and other equitable : ~ n d  trust cstatcs; silt1 also, 
in thc case of widows, who have taken dower in thc reversion of 
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their lrusbands, subject to a term for years, conveyed by way 
of  mortgage. 

The petitioner is entitled to have dower allotted to her in one- 
third of the house and lot. Judgment below reversed. Thb 
opinion will be certified. 

PER CURIAM Judgment reversed. 

COMMISSIONERS OF WASHIXGTON v. FRANK AND JOHB. 

The Intendant of Police of an incorporated town, who issoesa warrant against 
a slave, for a penalty for violating a town ordinance, which warrant is in the 
name of the Commissioners of the town, as plaintiffs, of whom Le also is 
one, is a eotnpetent witness to prove the disorderly conduct of such slave, 
alleged aa a breach of such ordinance. 

Where the Commissioners of an incorporated town, under a general authority 
in the charter to pass ordinances to preserve the peace andquiet of the town, 
esrnblish a n  ordinance forbidding 6' all disorderly shouting, dar~cing and alL 
disorderly and tumultoous assemblies, on the part of slaves and free negroes, 
in the streets, market and other public places in said town :" HELD, that this 
prohibition is not limited to violations of pre-existing laws. 

HELD, further, that it was properly left to the jury by the Court, to determine 
whether the conduct charged amounted to a disturbanceof the community. 

A warrant lor a pcnnlty, in violating an ordinance of a town, must set fort11 the 
act of' Assembly, by virtue of which tlic ordinance is passed, and lor an omis- 
sion of this kind, the judgment will be arrested. 

HELD further, that this Court will permit an anlendment of a warrant in  this 
particular, upon thc payment of costs Ly the plaintiffs. 

THIS mas an action originally brought by a warrant against 
two slaws for violating the provisions of an ordinance of the 
town of Washington, tried b c f m  his Honor Judge ELLIS, at 
Spring Term, 1854, of Beaufort Superior Court. 

Thc warrant under which the defendants were arrested was 
as follows : 

STATE OF NORTH CAR~LIKA, 
Beaujbrt County. 

Town of Washington: To the Sergeant of said Town, to 
execute according to law : 
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Whereas, the Commissioners of Washington complain thab 
negro slaves John and Frank, the property of John Myera and 
son, did, on Sunday, 5th instant, violate town ordinance, No. 5: 
Now, therefore, you are hereby commanded to arrest, kc., to 
answer said complaint, and otherwise to be dealt with accordhg 
to law, &c. 

(Signed,) J O H N  NORCOM, l,,,,.l 
Int. Police of Town of Washington. 

The ordinance No. 5,  of the town of Washington, upon 
which this proceeding is based, is as follows : 

" The Commissioners for the Town of Washington do hereby 
prohibit and forbid all disordeily shouting and dancing, and a11 
disorderly and tumultuous assemblies on the part of slaves and 
free negroes in the streets, market and other public places in 
said town, by day and by night. Any white person, or free 
person of color, violating this ordinance, shall, upon convictim 
of the same, forfeit and pay a sum not exceeding ten dollars, 
and any slave violating said ordinance shall, upon conviction, 
be punished with not more than thirty-nine lashes for each and 
every offence." 

The charter of the town, under which the ordinance wai) 
passed, was in evidence, but as no question arises in the caw, 
upon its provisions, it is deemed unnecessary to set it forth. 

John Norcom, the Intendant of Police, was offered as a wit- 
ness in behalf of the plaintiffs, arid objected to by defendants, 
upon the ground of interest, but the objection was ovcr-ruled 
by the Court, and the witness proceeded to state that he was 
sitting in the back room of his office, in the town of MTashing- 
ton, on Suuday, with thc door closed; that he heard a loudr 
noise in the strcet, went to the door, and saw s company of half 
a dozen negroes, among whom were the defendants. They 
were laughing and talking, making much noise. One negro h d  
a stick in his hand, and the others wcrc cngaged in a s c d e  
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with him, with a view of taking i t  away. There was no quar- 
reling or fighting, but only laughing and talking. There waa 
no white person present. Witness commanded the negroes to 
disperse, which they did, and he returned to his office. I n  a 
very few moments afterwards, the witness heard a still greeter 
noise a t  the same place, and, on going to the door, he saw that 
they were the same negroes re-assembled, making much noise 
and disorder, by loud and boisterous laughing and talking. He 
again dispersed them. 

The defendant's counsel contended that they could not be 
convicted upon this evidence, because it did not appear that the 
slaves had been guilty of any breach of the peace, nor had vio- 
lated any pre-existing laws, nor had they assembled for any un- 
lawful purpose, nor had done any unlawful act while they were 
assembled, and that for this reason they had not violated the 
ordinance. 

The Court expressed thcopinion that the Intendant and Com- 
missioners of the town of Washington had power, under their 
charter, to pass all needful rules and regulations for protecting 
the quiet and repose of the citiztns, whether such rules snd 
regulations prohibited acts already contrary to the laws of the 
State, or otherwise, provided they were not inconsistent there- 
with. Thc Court further instructed the jury, that the intent of 
this ordinance was to prevent all such nvisc and disordcr in the 
public places of the t o w ,  arising from thc acts therein cspuei- 
ficd, as would molcst the yuict of thc citizcns. TIE evidence 
was left to them, to say whether thc noise made by the defen- 
dant.; was so grcat as to disturb othcrs. I f  so, thc defendants 
would be liablc, though such noibc may have been produeed by 
a sport or play, in wl-ich they w r c  engngcd. 

Undcr tliesc instructions, thc ~crd ic t  was rendered for the 
plaintiffs. 

Rule for a venire de noao, for admission of improper testid 
mony and for misdirection to the jury. Rule discharged. J u d e  
mcnt and appcal. 



JUNE TERM, 1854. 439 

Town of Washington v.  Frank and John. 

Donnell, for the plaintiffs. 
Biggs, for the defendants. 

NASH, C .  J. The first objection raised in behalf of the de- 
fendants, is, as to the competency of Dr. Norcom, as s witness 
for the prosecution. Thc objection is placed on two grounds: 
1st. The witncss is a party of record, being one of the Com- 
missioners of the town; and, Bndly, that he is a corporator. 
As to thc first, he is necessarily a party plaintiff, by folee of 
the town ordinance, and his being a Commissioner does not de- 
prive him of his privilege as a corporator ; and as such he is a 
conipctent witness. Although Dr. Norcom is a corporator, yet 
he is entirely without interest in the matter, or it is so remote 
that the law cannot regard it. The same objection in principle 
was raised in the case of JACKSON against the COMMISSIONERS 
of Hillsboro', Dev. and Bat 177. The action was in ejectment 
for a lot in the town. One Horton, who was a corporator, was 
offered as a witness by the defendant. The Court say, as a cor- 
porator, IIsrton was competent, because he had no private and 
distinct personal interest. I t  is clear that simply bcing a cor- 
porator does not disqualify hirn as a witness. I n  this State, the 
citizens of a county are constantly received as witnesscs upon 
indictments, although the fines impo~e 1 belong to the county, and 
it is liable for the costs if it fail. I n  the case of JACKSON, the 
Court conclude their opinion by saying, "it would seem to us, 
that an interest in the whole community, for the common weal only, 
it is not a particular private interest which makes the verdict of 
advantage or disadvantage to each citizen ; or that if it be, that 
jt is 60 minute and remote, that the argument of slight bias from 
it, is repelled by the frequent necessity of using such witnesses. 
or having none." And it must be so ; if i t  were not, the reve- 
nue laws never could be enforced against a delinquent officer. 
The  principle established by the case referred to, is an answer 
to each ground of objection to the competency of Dr. Norcom 
ss a witness. 
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The counsel for the defendants contended that the acts com- 
plained of were no violation of the ordinance ; that the ordi- 
nance only intended to prohibit such acts as were in violation of 
some pre-existing law of thc State. We cannot agree to this 
proposition. If true, it would sweep away the whole of the po- 
lice regulations of the different public oorporations of the 
State. The very object of their iustitution is to call into exis- 
tence such laws and regulations of conduct, as may be thought 
by the corporators to be required by their several situations. 
Different regulations are required in different localities ; for ex- 
ample, regulations which are needful and proper for the t o m  of 
Wilmington, would not be so for the town of Hillsboro', or any 
town off the sea-board. The Commissioners of Washington 
had the power to pass the ordinance in question ; for it violates 
no law of the State nor the constitution. Did the conduct of 
the defendants bring them within its operation ? We are very 
clearly of opinion that it did, not only in word but in spirit. 
They were violating the Sabbath, and were creating a noise in 
the public streets, within the limits j'ust expressed; the Comtnis- 
sioners of every incorporated town have a right to establish any 
and every regulation which, in their judgment, is needful to the 
comfort and interests of the citizens. His Honor instructed the 
jury, that the intent of the ordinance in question was to pre- 
vent all such noise and disorder in the public places of the 
town, arising from the acts therein specified, as would molest 
the citizens. I t  was left to the jnry to say, whether the noise 
made by the defendants was so great as ti~us to disturb others. 
I f  so, the defendants were guilty, though the noise was made in 
play. I n  this charge, we entirely concur. The language of 
the ordinance is, " that the Commissionem of Washington do 
hereby prohibit and forbid all disorderly shouting, dancing, and 
all disorderly and tumultuous assemblies on the part of slarea 
and free negroes in the streets," &c., "both on Sundays and on 
other days," kc. Slaves compose so large a portion of the 
population of our towns and villages, that, in passing rules and 
regulations for their government, much must be left to the judg- 
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ment and discretion of those who are to enforce them, in their 
application to particular cases. STATE v. BILL, 13th Ired. b73. 
We think in this case the ordinance was violated, and that the 
presiding Judge committed no error in admitting the testimony 
of Dr. Norcuni, or in his charge to the jury. 

A motion was made to arrest the judgment, because the war- 
rant did not set forth the act of Assembly, by virtue of which 
the ordinance was passed. The objection is a fatal one. STATE 
v. MUSE, 4th Dev. and Bat. 219. A motion was then made to 
amend the warrant ; which, on the authority of Muse's case, ia 
allowed a t  the costs of the plaintiffs. 

Judgment affirmed, and opinion to be certified. 

S, S. BLACKBURN T. E. BOWMAN. 

Where a person occupying land adjoining another, and in ignorance of the true 
bouudaries of the tracts, trespasses upon the land of the adjacent owner, but 
disclaims title, and tenders reasonable amends before the suit was brought: 
HELD, that such trespasseris protected under the Act of Assembly, Rev. S t a t  
31st chapter, S3d section. 

Action of Trespass, quare clausum fregit, tried before his 
Honor, Judge MANLY, a t  the Spring Term, 1854, of Forsythe 
Guperior Court. 

Plea, general issue, and a special plea under the statutes, dis- 
claiming title, alleging the trespass to be involuntary, and tender 
of sufficient amends. 

The case presented by the evidence was, that the defendant, 
s short time before the trespass complained of, had become the 
tenant of a piece of land adjoining the plaintiff 's, and had, in 
ignorance of the boundary between them, not far from his, de- 
fendant's house, cut a few eticks of pine wood, which were not 
&&en away. 
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At another time, the defendant admitted to a witness that he 

had cut a board tree on another contiguous parcel of the plaintiff ' 8  

land, but stated, a t  the same time, that he did not know he had 
got over the line of the land he occupied, and reckoned the 
plaintiff would not care or make a fuss. 

Soon after the sticks were cut for fire-mood as above stated, 
the plaintiff went into the field of thedefendant, where he was 
a t  work, and enquired who did it. The defendant answered that 
he had cut them, stated the circumstances under which it was 
done, and offered to make any amends required ; to which plain- 
tiff answered, " he had the ad~anta~ge,  and he intended to use 
it." The defendant tendered two dollars to the plaintif, before 
the bringing of the action, and afterwards, at  the appearance 
term to which the writ was returnable, paid the same into Court. 

The counsel for the defendant contended that the trespasses 
proved were involuntary, and were amgainst the will of the de- 
fendant, and therefore within the meaning and purview of the 
Statute. 

To which mas replied by the other side, that as to the trespass 
in cutting the board tree, there was no evidence that it was in- 
voluntary, and asked the Court so to charge the jury. 

But his lTonor declined the instructions asked, thinking there 
was evidence for the jury to consider, as to both the trcspwses 
complained of, and informed them that if these trespasses mere 
made in ignorance of the boundary by the defendant through an 
honest mistake of his rights, and upon being properly informed, 
sufficient amends were tendered and paid into Court by hi= the 
second plca might be found in favor of the defendant. 

There was a verdict for the defendant upon the last plea. 
Rule for a venire de novo; rule discharged; judgment and 

appeal to this Court. 

Miller, for the plaintiff. 
Morehead, for the defendant. 

BATTLE, J. The second plea of the defendant, upon which 
the issue was found in his favor, was given by the 83d section of 
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the 31st chapter of the Revised Statutes, which is as followt~: 
"In all actions of quare c lauwn  fregit, wherein the defendant 
nhall tlisc1a;m in his plea to make any title or claim to the lands 
in wl~icli thc trespass is, by the declaration, suppo~ed to be done, 
and the trespass bc by negligence, or involuntary, and the de- 
fe~erillant shall be permitted to plead u disclaimer, and that the 

of sutficient amend3 for such trespass brought ; whereupon, or 
u p w  some of them, the plaintiff shall be anforced to join issue, 
and if the said issue be found for the defendant, or the plaintiff 
shsll be nom-suited, the plaintiff shall be clearly barred from tha 
said action, and all other suits concerning the same." 

The plaintiff's counsel contended that the cutting by the de- 
fendant of the board tree and fire-wood on the plaintiff's land, 
though done by mistake, in ignorance of thc boundary line, was 
neither by negligence nor involuntary, within the meaning of 
the statu c .  Irk support of this position, he argues that the cut- 
tin< W:LJ sn act of the defendant's will; that he intended to do 
what he  (lid, not being forced to it by any inevitable necessity, 
and i h t ,  t!lcr.d~re, i t  wss a wilful trespass, and within the let- 
ter n n l  spirit of the statute. We do not assent to the correct- 
ness of  the reusoning. I t  is ratlier a play upon word$, and, if 
alluwed to prevail, would manifestly defeat the ohject which 
the ]aw-rnakers had in view. That object was to prevent a 
party who had inadvertently committed a trespass upon anclther'~ 
land, from being harrassed with a law suit, and burdened with 
costs, when he was ready to disclaim title, and make  efficient 
ameads. What more, in such a case, could the plaintiff reason. 
ably desire ? H e  could not by a suit recover vindictive dam- 
ages, and if the defendant tender him a sum sufficient to corn 
penaate his actual loss, he could have no other purpoee in refugr 
ing it, and br~nging suit, than to gratify his malice. Weehould 
be sorry to be compelled to put a construction upon the statute, 
which would lead to such a result. Besides, in the plamtiff'a 
own s t ~ l e  of reasoning, we might say, that, thaugh the cutt* 
fhe t imbo  waa voluntnry, the t r a p 8  upon the pbintiff'a hed 
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was m t  so. As to that, itmight very properly becalled involun- 
b r y .  The charge of the presiding Judge was right, and the 
Judgment must be affirmed. 

PEK CURIAM. Judgment affirmed. 

1)UItIIAM LEWIS, ADSI'R. V. D A Y I D  LEWIS. 

u n d e r  a deed of g ~ f t  of slaves, beforc the act of AsrcmLly,of 1823, to A. In 
trust for the I ~ f o  of B , a n d  arter 111s donth to A., abiol11t~4y : IIKLD, that the 
tlfe estate In K. b c ~ n g  but a t ru4  estate, not not~ccd by the common law, tl,d 
not absoi b the whole ~nterest rn the *laves. 

ACTION of Detinue for a slave, tried before his IIonor Judge 
SAUNDERS, at the Spring Term, 1854, of Bladen Superior 
Court. 

On the trial, the plaintiff having shown his appointment a8 
dministrator of Thomas Simpson, and that the slave in ques- 
tion was the increase of a woman named Lydia, who was in pos- 
session of the plaintiff's intestate, at the time of his death, in 
the year 1806, and having proved the value of the slave in 
question, and a demand : 

The defendant gave in evidence the following deed of gift for 
$he woman Lydia, to Sarah Lewis, the mother of the defendant, 
under whom he claimed title, viz : 

@ATE OF NORTH CAROLINA, 
Bladen County. 

Know aH men by these presents, that I, Thomas Simsan, of 
f ie  county and State aforesaid, planter, for and in consideration 
of the natural love and affection I bear to my daughter, Sarah 
Lewis, wife to Richard M. Lewis, have given, granted, bargain- 
ed and delivered, and by these presents do give, grant, bsrgain 
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and deliver, unto the said Sarah Lewis, the negro slaves Lidda, 
Bet, Jean, Nance, Jack and Tom, with the future increase of 
the fe~nales; and for the like consideration do grant, bargain 
and sell unto my daughter, Sarah Lewis, her heirs and assigns 
for ever, one huntlrcd and fifty acres of land in said county, on 
the South side of t3i.yitn's swamp, joining Peter Sirnmons' line, 
the place where Riehard 31. Lewis now lives, with all improve- 
ments and hcrcditarnents thereto belonging, to have and to hold 
the said bargained premises, and every part and parcel thereof 
unto the said Sarah Lewis, her heirs and assigns forever, in 
truqt, for the use and occupation of myself during life, and from 
and after my death, to the sole use of the said Sarah Lewis, 
and her heirs and assigns for ever. 

I n  witness whereof, I have hereunto set my hand and seal, 
this tenth day of August, in the year of our Lord one thousand 
eight hundred and three. 

THOMAS SIMSOX, [SEAL.] 

Signed, sealed, and delivercd in the presence of 
JOSEPII NANCE, 
EDWARD SIMSON. 

His EIonor dirccted a verdict to be entercd for the plaintiff, 
subject to his #,pinion upon the construction of the deed, and, 
after consideration of the question reserved, being of opinion 
with the defendant, ordered the verdict to be set aside, and gave 
judgment for the defendant. 

Appeal to this Court. 

D. Reid and Moore, for the plaintiff. 
No counsel for the defendant. 

NASH, C. J. The deed, under which the defandmt claims the 
~ 1 m e  in question, is inartificially drawn, but enough appears t o  
&ow that the legal title to the negro, Bsop,  is in him. The ob- 
j&ion to the conveyance, raised by the plaintiffs, that, by the  
deed, a life estate, in the negro mentiuned in it, ie reserved to 
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1Chmas Simpson, the grantor, and being prior to our act of -4s- 
wnbly,  of 1823, the whole interest in them reniained to him. 
T h e  common Iilw does not allow a retn.lintler. ill chattcls to be 
engrafted in a life edtate, the grirntilig of a life wtate consuming 
the whole interest. But, though this cannot be cionc by i* com- 
mon law conveyance, it may be done by will or by a conveyance 
Eo trustees, 2d B1. Coin. 398. F r o u ~  the phraseology of the deed 
Qf oonveyance, it may well be questioned if it was not a convey- 
itnee of the present absolute title to the slaves to the daughter, 
nnd the life estate reserved only in the land. But, waiving that 
(@wtion, and admitting that the reservation did embrace the 
slaves, we are of cpinion that the life estate did not absorb the 
ahole interest in them. The conveyance was in trust. The 
Q s g ~ a g e  of the deed is, " To have and t- hold the said bar- 
gained premises, and every parcel thereof, unto the said Sarah 
Lewis, her heirs and assigns forever, in trust for the use, occu. 
pation, and convenience of myself during lily life, and froul ;ti~d 
after my decease, to t l ~ e  sole use of t l ~ e  said S u i l i  Lewis, 11er 
heirs and assigns forever." Tlrc deed, then,  is a convcjatm in 
trust to Sarati Lewis, for the use of tire grantor for ]:ti., and 
&er his dent11 to her absolutely. The old gelitlernal~ is tlcatl ; 
md the defendilut now holds thc negro, E s o p ,  ils his absolute 
property. With trusts the coulmon law does not rnetldic, uor 
an they be subject to its rules. There is no error. 
PER CURIAM. Judgment affirmed. 

FRAXCIS M. NEAL r. MICHAEL FESPERMAN. 

Theparty affirming a f h t x t ~ u t  pmre it to the sntisfaction of the jury, b(~cause 
&e o n w p r o b d i  is upori him: if he does so prow ~t to the sotisiact~o~i of 
&e jury, it is wallsettled, that in all cases, he ismntlrd to a verd~ct in his fa- 
v o ~  on the issue. 

6 i8auterror io a judge to refuse to inatruct the jury in a civil caw, that they 
bq &#led "bepnd a- Ml." 
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Action of Slitnder, tried before his Hohor Judge SETTLE, att 
the Spring Term, 1834, of Stanly Superior Court. 

Pleas, General Issue, and Statute of Limitations. 
Exception to the instructions given by the Court to the jury, 

upon the Statute of Limitations. 
Upon this pwt, his Honor charged the jury, that the rule ih 

relation to evidence, w1iic.h existed in capital, and existed in all 
cri I. n 1 1  cases, did not apply to sudi cases, to wit, that the jury 
mudt be satisfied, beyond a rational doubt; that in eapitaJ cases, 
the jiwy were not at  liberty to find against n defendant. if, aE 
lowing the evide~iee to be true, there was a.ly hypothesis, consis- 
tent wlth the defendant's innocence, or where there was asp, 
the slightest, rational doubt of the truth of the evidence. Bu& 
in civil cases, th? jury might wergh the evidence and give their 
verdkt for the sidc on which theevidence preponderated, looking 
to all the facts of the case; but they must be satisfied, befow 
t l q  could find for the plaintiff, that the words werespoken with- 
in six months, before the bringing of the a d o n .  

The jury found a verdkt for the plaintiff, and the defendant 
moved for a r d e  for a venire & novo. Itule discharged an& 
Jmlgmmt. Appeal to this Court. 

YI:.~I{,~\,  J. The tlefetiil,int,'~ couiisel r~~oved tlie Court to 
c ? ~ , i ! y e  t11:it b b l x L r c  tile jury coultl fili~l for the plaintiff, they 
l111irt he siiti.;ficti, bt.yoild a, ratiolliil tloul~t, that the words  were 
~ p o k c ~ ~  ~ ~ i t h i l r  h i u  inoothu hcfosc the bringing of the actiori." 
liis 11o11or rt3frtsc.d so to cIi:ri.ge, but told the jury chat before 
tlwy coultl fintl for the plaintiff, t11ep n l w t  be ~atis j ied that t b  
no,  (1s were sp,hcn with n zix lnontl~s before the bringing of tb 
actton. For this the defcnd.mt excepts. There is no error. 

Tile party atliming a fact muat p.ove it to tile satisfaction of 
the jury, becuu-e the *' O ~ L U S  p o b a r ~ r i i '  i3 upon him. If he doem 
1 rore ~t to tiic $at i>f~ct  011 of the jury, it is settled, that, incivil 



448 IN TIIE SUPRERIE COURT. 
p-- -- 

G L b b  u. Brocks. 
-- 

actions, he is entitled to a verdict in his favor, upon the issue. 
We are not called on here to say, how ftw a different rnle has 
been adopted in capital cases. Where the evidence is ci~.cnm- 
st ntial. i t  is admitted to be proper "in favorem vitae," for the 
Court to instruct the jury, that if there be any hypothesis con- 
sistent with the prisorrer's innocence, they sl~oiddfinrl hirn "not 
guilty ;" that is, if the circumstances proven may all be true, 
and still the prisoner be not guilty, they should acquit. 

How far '' in facorrm vitae " this mater is to be extended, so 
as to require the Court in a capital case, when the evidence of 
guilt is direct, to charge t l ~ e  jury that they must be satisfied, be- 
yond a rational doubt : that is, that they should not have a re- 
tloual Lt(~utt of the tlutll of the evidence, or ~ r e d ~ b i l i t y  of the 
witnesses, we are not now to s a j .  Suffice it, in civil cases, if 
the jury are scxtisjed, ft om tlie evidence, t l ~ a t  a11 allcgaticn is 
tlue in fact, it is t1:eir duty so to find, arid tiicy should be so in- 
structed. 

Judgment affirmed. 

E J ~  C T  JII KT,  tritd before his IIonor Judge E L L I ~ ,  a t  the 
E;,I irlg Tel ui, 1824, of I I j d e  Supcrior Cuui I. 

Tlie p1,iiilt ff' clairnd titlc u ~ ~ ( l e r  n s<rle b j  t!ie d~eriff of Hjtle, 
u l~der  iL t v ~ d i t k t l i ,  foulidcd I I ~ U I I  a Justice's judgment, m i d  a 
let y up011 tlte p~eniises in q11e5tiorl by a constable. The lei y 
orriltlc by tllc cv~lzt:tble, and e~rtlorml on the execution in his 
h t l s ,  was as follows : 
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" This day levied on Silvester G. Swindell's right and title of 
land that he inherited by Jackson Swindell, dec'd, this March 
24th, 1849." (Signed.) 

After the sale of the land levied on, and after the comrnence- 
ment of this action, to wit, a t  May Term 1854, the County 
Court of Hyde granted leave to the constable to amend hie 
levy nunc pro tune, which was accordingly done, so as to be ar 
follows : 

" This day levied on Silvester G. Swindell's right in a tracl 
of land adjoining Fabius D. Gibbs, and Festus A. Gibbs, om 
Wysocking creek, March %tk, 1849." (Signed.) 

I t  was contended by the defendant's counsel that the original 
levy was defective, and dad not authorize the proceedings had 
upon it, and that the amendment exceeded the power of the 
County Court, and was therefore void. His Honor being of 
this cpinion, the plaintiff took a nor1 suit, and appealed to thir 
Court. 

No counsel for the plaintiff. 
Donnell, for the clefeutfant. 

PER CIJKIAM. Judgment r,ffirmerl. 
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and Alexander Bailey, Commi~sioners, to let and contrnct for 
the  building of a bridge over the South Yadkin river, near 
where Belts' bridge formerly stood. 

"Your petitioner further shnweth that the said Comtuissioners, 
i n  the month of January, 1848, contracted with your p t i t i onc~  
for building said bridge, a t  the place designated, according to 
certain written specificstions, describing and esrablishing, ai t l i  
great  particularity, the kind of a bridge, the manner of builtl- 
ing it, and the material to be used about the same ; that  the  
said Commissioners required your petitioner to sign specifica- 
tions, and the same were return.~d to, and are now on file in 
the office of the clerk uf the County Coyrt, itnd that, to secure 
the performance of the contract, your petitioner was required 
to  and did execute a bond, with good security, in the sum of 
two  thousand dollars, which said bond was delivered to the said 
Commissioners, for atid in behaif of the county of Iredell, ant1 
returned to the said Court, and is now on file it1 the clerk'a 
office. 

'. And your petitioner further showeth that the said Mendcr- 
son h r s y t h ,  Enos Gaither and Alexander 13ailcy, in contract- 
ing with yonr petitio~ler, only i~cted for and in behalf of the 
cour~ty, aud Ly iirtuc of t h c ~ r  appoiutlnel~t ils Cornmissione~.~ as 
aforesaid, of the Couuty C o u ~ t .  

"And he f ~ l r t l ~ c r  slrowctl~, tl~:lt the sn:d South Yadkin R:vc>r, 
nt the p1:icc d&gn;) td ,  is nithill tbc linlith of II~LL~c'II county, 
aliil within t!lc j ~ ~ ~ . i s ( l ; c t i o ~ ~  of tllc C u u n : ~  Court. 

b6Tour  pct i t io~~cr  f w t i ~ e r  *l~r,\\cth, tha t  it nil, contl-;ictcil I)y 
thtt Cwnnlissione~.~ itfurtw:tl, to pity ~ u u r  p ' t i t ' o ~ c r  the sum of  
HV\~L\I I  llundretl :11111 ~ ~ i n c t y - ~ ~ i i ~ c  ddl:~rs,  ~ U I '  builtling the b r i t fg  
t~ccoldiug to the wid sp~crficutionz. 

'+ Your pcti t ioncrfi~rt l~cr rhowcth, t l ~ i ~ t  be hoo11 thcrrnfterwtl:~t 
t o  work, a d  e~np lo j td  n, I i i ~ g c ~ ~ u ~ l i b c r o f l ~ f i ~  tlb, itlid, in ; I$  t . u l ~ n ~ , -  
tiirl and worknw~like ulanrier, as the specific:1ti4)11s would a d ~ n  t, 
bnilt and con1pIctc11 :I bridgr, wl~iclr, i r ~  evc>ry re.pect, yoill pctitio1:- 
e:.p.&tively i ~ ~ e r s ,  cvlmyondcd to the bl~ec~ficntions al.ow llltsll- 

t's.ied ; that, in all things, 11e perf'oi nwd his contract, and foI, 
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lowed the said specifications as his guide. Your petitioner fur- 
ther sboweth to your IIonor, that the said Comn~issioners, after 
viewing and examining the bridge after its completion, entirely 
approved the silme, and made their report to t h e  November 
session, 1848, of the County Court, stating their examinatiou 
and approval, and r ecommendhg that  Tour p e t ' t h e r  be paid 
the sum of seven Ilund~ed and ninety-nine dollars, according 
to  agreenient, (w11;ch is filed as an exhibit.) That, upon the 
presentation of said report, and, according to its recon~menda- 
tion. the Justices of the Court, a t  the said Noveiriber sewion, 
1848, made an order, directing the county trustee to pa7 to yvur 
petitioner the sum of $799, for buildirig the bridge as afot e- 
said contracted for, and co~npleted by your petitioner, n copy of 
whioh order, marked C, is herewith submitted, as a part of this 
petition. Your petitioner further sl~oweth to your Honor, thitt 
sitid bridge thereupon was opened to and uped by the cornmurlity 
as a couuty public bridge; and your ~e t i t i one r  applied to the 
county trustee for his pay ; that  said trustee deferlwl payment 
at the time for the want of the necessary county funds ahe re -  
with to discharge the same. Your petitioner further slrowetl~ to 
your IIonor, that, after said bridge had bcen used by the c ti- 
zens of the county, imd the p n l ~ l ~ c  p 1 1 ~ 1 a 1 l y .  a 17illt of' $a ('I 
bridge fell dorm, not bccauae of any (1efic;ency in t l ~ c  exceution 
of tire wol k on the PiLrt of your p i t j ~ i r w ,  as lie is fi~lly el 11- 

vinced and S;I t'sfietl, but eutircl j  f~ om tl,e 11lnl1 of' t i l t ,  I ) i  ;dko 
ithelf, as prescr~bcd i l l  t1.e said hpec fimtlori., :llitl jon1. jwtitio~~csr 
shows, t h i ~ t  it is next to ini~w~u;ble to nl:~he ;i pelii~il~i(aiit L I  (1;-G 
ou the pliirr pi.opoeecl: for this out. i.c;~sotl t1i:lt die p;l1:~1.. I t11  . t  

of coiilnion rougl~ rock, without niortar or rerueut. and Loul,tlcd 
and built ils spec fied, of only foui. feet La+, i111tl t \ \ e~ i tg  f'c*ct 
high, and three fcct iit top, are 110: c:rlc~~::i tvd to sta~ttl ;I l i t 1  N[)- 

port bridge ; t h i ~ t  your petitioner llab taken t l ~ e  opirr oil of i111 

intelligent elrginccr, upon the plar~ of the pillil~ s R I ~  IJI :(lgc, 
m ( 1  lie states, uneyu'~oc:rlly. thilt suc!~ a st1 ucturc c t ~ l t l  not iic 
espcctcd to sta 1:l. Aud your pt.tit;oi~er J~orns  to your IIol~o:, 
that he faithfuily and to the b e d  of his ab~li ty.  perfor~llecl tile 
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work specified by the county, and for which he and the Justices, 
by their Cornmitwioners, contracted, and that he didnot contract 
to insure the work to be permanent, and is in nowisc responsi- 
ble for defects in the original plan of the work. Your potk'oner 
further showeth, t l~at ,  after mid bridge had fallen in part, the 
Justices, a t  the February Term, 1849, rescinded ther former or- 
der of payment, and have instructed their County Trustee not 
to pay your petitioner. Your petitioner shows to your Honor, 
that he has repeatedly demanded his money, and sought to ob- 
tain it, but that his demands have been and still are met with 
positive refusal ; that, having performed his contract, ~ccordirrg 
to his written directions, and received an order for his money, 
he is now strictly entitled to receive, from the treasurer of the 
county, the sum of $799, with interest on the same, from the 
17th November, 1828, until the same be paid ; and w he cao 
have no relief in the premises, save by the extraordinary pro- 
ce-s of mundamtcs, he shows that he is entitled to the sawe; 
that he learns from the clerk of the County Court, and so ebows 
to your Honor, that the following are the Justices of th'e Peace, 
in and for the county of Iredell, (setting them forth a t  large.) 

" Your petitioner therefore prays your Honor, that an ntterrtlz- 
t i re  ~nnndanzu.s may issue to the aforesaid Justices, cornmitntLng 
them, tliat, unIes.~ they show good cause to the contritry, wiwn- 
e v r  thcrcto requir4 by this honori~ble Court, they pap, or 
can+ to be paid, by the offcers of this county, the s;ud sntn of 
$7. !), w:t:l iutere-: thereon, frotn the said 17th of Kvvt~ittb r. 
l o 4 3  ; t h t ,  upon t;ieir failure to show s~lcll cause, they I)(. ; I ~ J -  

sol iitelv ail11 pi.re~nl)torily commrtntletl by this l l o r ~ o l d ~ l e  C,N t, 
to 1J:lY 1 0  the ~ ~ c t ~ t : o ~ i e ~ ' ,  the aforesttit1 suin of .$7!M, M I ~ I I  the 
intwebt ti~e.eorl, a3 i~forewaicl. 

S.inil~cl 'hchc.:* maketh oath, that the several matters ot f:act 
sct forti] in t h e  foregoing petition, as of his own knowlt.dg,ru are 
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true, and those as not of his own knowledge, he believes to be 
tl ue. SAMUEL TUCKEI{. 

(Sworn to before the Clerk of Superior Court.) 

This petition was then entered upon the minute docket of the 
sala Court. the following proceedings had, viz : 

SAMUEL TUCKER, 
US. 

TIIOMAS A. ALLISON, and others, 
This petition coming on to be heard on the petition and affi- 

davit of the petitioner, it is ordered by the Court, that, unlesd 
the defendants shall pay the sum of $799, and interest, as pray. 
ed for in the plaintiff's petition, on or before the first daytof 
January, 1852, that the Clerk of the Superior Court of IredeU 
county shall issue notices to the several defendants, to show 
cause, s t  the nzxt term of this Court, wherefore R writ of 9?lun- 
damus shall not issue, as prayed for by the pctitioncr. 

i\ud i t t  Spring Term, 1862, said suit appcaw onthe trial clock- 
et, nntl the following proceedings are had: "Motio~l to quash 
d!s;lilowctl. and clefentlitnt~ required to make a return." From 
~ L i i l ;  si-;l~r the defentlants were allowed to aypcnl. KO appeal 
borrd to be fiied, by consent. 

I n  the Supreme Court, the judgment below was affirmcd (1'3 
[red. Rep. 434 ;) which, being certifiecl, an ulternatizle nznnda- 
rnus issued, requiring the defendants to pay the pctitioners the 
cum of $799, with interest, or show cause, and make return to 
.the next term of the Court. 

A t  the Fall Term, 1852, of our said Court, came the defen- 
dants and made return to the said petition or* Samuel Tucker, as 
foilows : 

9'0 the petition of Samuel Tuoker, preying a mnndarnw 
w ~ i n s t  the justices of Iredell county, they the said j u a  
tices make return, and for cause show respectfully, to thie 
Honorable Court, that they, from the beet of their know* 
ledge and belief, in refusing the payment of the petitioner, ar, 
alleged in his patition, have not aotedinhad faithor unjustly tw 
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wxrds him, and do not withhold from him a debt which In good 
cunscience he can dernamd, but they have acted with a sole re- 
g t rd  to their public and official duty to the county, ant1 from @ 

clcsire to protect it from an unfounded and iniquitous claim. 
'L1lwy say it is true, that at  Noveaber Term, 1847, of their coun- 
ty  Court, they ma,le the ortlcr mentioned in the petition; and d- 
so, that the petitioner unllertook a contract to build a bridge on 
the South Yadkin River, according to specifications in writing, 
(the substance of which is set forth below.) 

Thcy deny that the petitioner has built the sitid bridge in all 
things, a c c o d n g  to his contract, and the said written tcpecifica- 
tions. They represent that from the best of their knowledge 
an<l hclief, the petitioner built the said bridge with such gross 
negligence and wilful unskilfulness, that it is of no publ:c utility 
whatever; that owing to the frail and insufficient constructiorr of 
the work, one end of the bridge had crushed the abutment, upon 
which it wad supported, befure the petitioner had finished his 
work ; and in less than two months afterwards, the other end 
crlxvhud the abutment upon which it was supported, and sunk 
down, and that since then, the greater part of the bridge has 
been carried off by the watersAof the stream. 

Tl-ese defendants show, that in the petitioner's contract, 
i t  is specified that "the face wall of the abutment on 
the South side of t:ie river was to be started in the bot- 
tom of the river, against a rock; to be four feet thick 
tilperetl up twenty fect high, to be three feet thick at  the top for 
the cope ; two side wdls to be started, fifteen feet from outside 
to outside ; to be three feet thick a t  botton, tapered to two feet. 
s t  top, and the space between the walls to be filled with rock and 
dirt to settle them ; and the abutment on the North side of the 
river is to start forty-eight feet in the river, and to be construct- 
ed as the abutment of the South side." And they represent, 
from the best of their information and belief, that the face w a h  
and side walls of the abutments were rrot built as specified in $he 
terms of the contract, but that stone, without regard to their 
fitncse, in she and form, were so laid as fraudulently to pram& 
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the face of a witll, when in truth, what represented walls wcre of 
unequal thickness, and of a single stone, and varying with the 
size of the stone ; and instead of rock nntl di:.t, the abutments 
were filled in with loosc sand. These coustructions st;-rt:11 in 
water, from foundations loosely plilccd in the mud and sand, in- 
stead of a t  the bottom of the river ilgitindt the rock, arid were 
reared on one side of the river to the height of twenty feet. 
Tliese defenditnts represent, from the bevt of their information 
and belief, tllibt these pretended walls, in many parts, did not 
exceed a foot in thickness, and were so frail i ~ s  to be totally in- 
acicquate for the support of the bridge, and for this cituse they 
crus!led, and the bridge sank down, and was ~ecndered irnpass:tble 
a113 useless. They further represent, from their information n ~ l d  
belief, thitt the timbers used in the construction of the said briclp 
were not such as are specified in the terms of tho contract;- 
wcre not all of heart timber, but large portions of material pieces 
were white pine or sap wood ; the defendants show that the pe- 
titioner, in the several particulars mentioned, as well as other?, 
h w  violated the terms of his cotltract for building said bridge, 
snd  has no judt demi~nd for the payment of the stipulated price. 
The defendants show that the sd tiridge fell down aud beci~ine 
useless from the deficiency of the execution of tlie work, Ly the 
petitioner, and that it was not because of any defcct in the pl i~n 
of said bridge as contained in said ~pecifi~ations. Defendants fur- 
ther show, that i t  is true, that two of the cornrnissioners. appoint- 
ed by them to make the contract forthe building of said bridge, 
did represent to them in writing that said contract mas coui- 
pleted according ta agreement, but such representation was un- 
true. The petitioner and the said commissioners knew at  tlle 
time it was mnde, that it was untrue ; they were all fully aware 
that the bridge, in its construction, was deficient in the parti- 
culars, herein before alleged, and that  it was of little or no use 
to the public. These defendants are informed, and believe, that  
the  said commissioners, before they would agree to make the 
orrid fraudulent representation to the justices concerning the 
structure of said bridge, knowing i t  to be frail and wholly insuf- 
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ficient, required the petitioner to put a wooden pillar, consisting 
of two wooden posts upright under the main wooden structure 
of the bridge, to support it, an 1 tht t  s i d  britlgc WAS in this con- 
dition, supported by such wooden po3ta, when they made the 
aforesaid representation to the defendants. The defendants be- 
lieve and say that with a knowledge that petitioner hntl not pcr- 
f ~ ~ r m e d  his contract, these colnrnissioners with him fraudulently 
confederated to procure from these defendants an order for tile 
payment of the stipulated price of the work, and in pursuance 
of thiu design, they falsely made the above mentioned repre- 
sentation, by which the defendants were misguided and deceived, 
a d  induced to make an order directing the county trustees to 
pay the stipulated money. The defendants believe and repre- 
seut that the said certificate of the conimissiouers was advised, 
c ,nnselled, and approved by the petitioner with a perfect know- 
1 Jge, on his part, that the contract for building said bridge 
h ~1 not bwn subytant'ally yel.formed, and with the design of 
f .~utlulcntly takiug mcl receiving money fiolm the county, with- 
QU;  any just title to dernancl it. 'I1hese dcfenditnts state that at  
the uext term of their County Court, t l~cy  resuhdzd the afoi.esa,cl 
o:,Xer, (it being the very f i i ~ t  opportunity thcy had of so doi~tg,  
afver learning that they ha1 bee11 impo~ed upon by the petitwn- 
er,) arid that said defendants believed a t  the time, and they 
still bclierc, that they had power and authority in law so to re- 
g:ind their own order. These defendants state that they arctlot 
iilfornled that any surrender of the bridge was made to them or 
tile public, by the petitioner, nor have they surrendered or de- 
dicated it to the public use, by any special act of their own ; nor 
have they any knowledge or belief that the aforesaid commis- 
sioners accepted it, except a3 the above mentioned certificate 
may be evidence of acceptance. 

Mitchell Lillington, and TP. P. Caldwell for defendants. 

Personally appeared Thomas A. AIlison, one of the defen- 
&wts in behalf of all the justices of the county of Iredell, and 
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maketh oath that the several matters which are set forth in the 
foregoing return, as of their own knowledge are true, and those 
eet forth as not of their own knowledge, are true to the best of 
his understanding and beIief. THOMAS A. ALLISON. 

Sworn to in open Coxt .  W. H. HATXES, Clerk. 
This suit was regularly continued in Court until the Spring 

Term, 1853, when the following proceedings were had, his 140- 
nor Judge CALDWPLL presiding : 

The .following issues were made up between the parties : 
1st. Was the bridge in question built according to contract? 
2d. Was tlle bridge in question accepted by the County Court, 

or by the Commissioners, after it was so built ? 
Whereupon, the following jury of good and lawful men are 

empanelled, and sworn to try the issues joined between the par- 
ties, viz: (naming them ;) who, for their verdict, say, as t~ the 
first issue : "That the bridge in question was not built accord- 
ing to contract." 

And, as to the second issue, they say, "That the said bridge, 
after it was built, was accepted by the County Court of Iredell." 

Upon which verdict and premises aforesaid, it is moved by the 
plaintiff that a peremptory nza~zdamus issue to the said Justices 
of the Peace, commanding them to pay the said surn of $799, 
in the pleadings demanded. 

The Court, upon consideration, refused the said motion, " and 
thereupon it is considered by the Court, that the said writ be 
quashed, and the defendants go without day," from which judg- 
ment the plaintiff appealed to the Supreme Court. 

Boyden, Osborne and Guion, for the plaintiff. 
Mitchell and W. P. Caldzuell, for the defendants. 

PEARSON, J. A t  common law, the return to a writ of manda- 
mus could not be traversed ; and if the matters set forth were su5- 
cient in law, the defendant had judgment to go without day. If 
the return was falee, the remedy of the person aggrieved there- 
by wai~ an  action on the caw for making a false return ; and if 
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the plaintiff proved the matters of fact false, he recovered dam- 
ages and costs. By 9th Anne, ch. 20, in ccrtain cases, all or 
m y  of the material facts set out in the return may be traveraed. 
Our statute of 183G, ch. 97, sectian 5, extends this provision to 
all cases, and upon a traverse of any sf the material fa,cts, 
"such proceedings shall be had, as might have been had, if the 
person suing such writ had brought his action on the case far a 
false return," &c. 

I n  our case, the return states that, after the return wps made, 
the following issues were submitted to the jury : 1st. " Was the 
bridge in question built according to contract?" 2nd. "Was 
it accepted by the County Court, or by the Commissioners after 
~t was built?" The jury find that the bridge in question was 
not built according to contract. They find further, that the 
said bridge, after it was built, was accepted by the County Court 
of Iredell. The record formally drawn up from these entries 
on the minute docket, shows that the petitioner traversed the 
return in two particulars, on both of which the defendants join- 
ed issue, and there was a verdict in favor of the defendants, 
qpop the Grst issue, and in favor of the petitioner upon the 
other. 
The petitioner thereupon moved for judgment, that s peremp- 

tory mandanzus issue, &c., which was refused, and he excepts. 
There is no error, 

The return sets out, that the bridge was not built according 
to the contract in severalimportant particulars, which are speci- 
fied ; " that it is true that two of the commissioners, appointed 
by them, to make the contract, did represent to them, in writ- 
ing, that the petitioner had built the bridge according to con- 
tract, and that, thereupon, the defendants did make an order, 
directing the money to be paid to the petitioner;" but they aver 
that the represeatation, so made to them by the two Cornmi& 
sioners, was wilfully false, and was fraudulently procured to be 
made by the petitioner, with intent to deceive the defendants, 
and induce them to make the order; that, having soon after- 
wards discovered the fraud, and being satisfied that the bridge 
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had not been built according to the contract, they, at  the next 
term, (which was the first opportunity they had for so doing,) 
rescinded this order, and refused to direct the money to be paid 
to the petitioner. The main, and most material fact set out in 
the return, is, that the bridge was not built according to con- 
tract : this fact the petitioner traverses, the defendants join issue, 
sncl" it is found in their favor. 

The petitioner also traverses the fact that the bridge had not 
been accepted by the defendants : upon this issue is joined, and 
is found in favor of the petitioner. 

I t  will be observed, that thc fact here traversed was averred 
by the petitioner, and was admitted by the return. So it was 
a fact agreed, and the issue thereupon was immaterial, for the 
defendants confess it, and seek to avoid its effect, by averring 
new matter, viz., that the representations, made to them in writ- 
ing, by the two Commissioners, were wilfully false, and fraudu- 
lently procured by the petitioner. This was a fact material for 
the petitioner to traverse: he did not do so, but puts his tra- 
verse upon a fact confessed. I n  the absence of a, traverse, or a 
finding thereon in favor of the petitioner, we are to assume $11 
the averments oi the return to be true, the petitioner being 
only entitled to ask for a peremptory mandamus, upon the 
ground that he has shown the return to be falae, as if he had rt 
common law established the falsity in an action on the caae. 

The material fact, that the bridge was not built according to 
the contract, being found by the verdict, and the other material 
fact being taken as true, because not traversed, and shown to 
be false, we are at a loss to see any pretext whatever that the 
plaintiff had to ask for a judgment against the defendante, on 
the ground that they had made a false return ; and, as the mat- 
ter ; now presented, we should have considered the defendantr 
guilty of a gross neglect of a high public duty, if they had not 
refused to let the petitioner receive the money. 

It was suggested upon the argument, that, although the pe- 
titiotler was not entitled to recover the specific sum, yet Be 
might recorer the actual value of the bridge, if it had beeaused 
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by the public. " A mandamue is a high prerogstire writ, and 
is only granted when one has a upecial legal right which cannot 
be recovered by an ordinary action." STATE v. JUSTICES 09 

MOORE, 2 Ire. Rep. 430. So the petitioner must show himself 
entitled to the specific right, and, failing in that, the suggestion 
ghat he should recover damages, and have a writ of enquiry, ee 
upon a quantum meruit, under the common counts in assump 
sit, has nothing whatever to support it. 

In looking at the judgment, we perceive it is, that the 6'wtit 
be quashed," and the defendants go without day,*"c. The 
former part was inadvertently entered, and the judgment muat 
be corrected, so as to be, " I t  is considered by the Court that 
$he defendants go without day, and recover of the petitioner 
their costs." A judgment that the writ be quashed is not con- 
clusive, and is proper when the petition does not disclose acase 
coming within the legitimate scope of the writ of mandamw, 
or where i t  is informal or defective, by the omission of necee- 
h r y  parties, or of some material fact. The case, set oat, pre- 
wnts one proper for a mandamue: both the petition and the 
return, so far from being informal or defective, are well drawn 
for the purpose of putting the matter of controversy upon the 
merits, and may be used "as forms," with the exception of some 
repetition and unnecessary statement, which most pleaders we 
from abundance of caution, under cover of the maxim, that 
utkte pw inutile non vitkatecr. 

This case hae been decided upon its merits, and the j u d p e b t  
ohould be find snd conclusive, ss directed above. 
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JOSEPH C. NEWLAND, ADM'R OF CATHARINE NEWLAND t. 
JAMES H. NEWLAND. 

whets it i* manifest, from other clauses in the will, that the testator meant te 
wparate the two slaves in question, from the mass of his estate, and to dispose 
of them differently from that which had been given to his wife for life, and it 
appearing also tirat his wife was an object of his special bounty, the follow- 
ing words were construed to pass the absolute estate to her, viz: " I lurther 
will and bequeath unto my wife Catharine Newland, two servant boys Rich- 
ard and Pinkney, to have and to hold, and to expose (dispose) of a t  her own 
discretion while she lives and at  her death so as not to be disposed of out of 
the famity. 

The latter words, '' not to be disposed of out of the family," being inconsistent 
w ~ t h  the rrbeolute estate, were held to be inoperative. 

ACTION of Detinue, tried before his Honor Judge DICK, & 
the FaH Term of Alexander Superior Court. 

The only question in the case arose upon the clause in the 
rill of Benjamin Newland, which is cited by his Honor Judge 
'BATTLE, in giving the opinion of this Court, and it was agreed, 
that if, under said clause, Catharine Newland was entitled to an 
rbsol~~te estate in the slaves Richard and Pinckney, the plaintiff 
was entitled to recover ; but, if otherwise, the verdict must be 
for the defendant. His Honor, on this question, being of opin- 
hi1 with the plaintiff, so instructed the jury, who found a verdict 
for the plaintiff. 

Motion for a venire de novo; rule discharged. Judgment 
and appeal. 

Btiydeoz, T. R. Caldtuell and Avey, for the plaintiff. 
Gaither, for the defendant. 

BATTLE, 3. The contest between the parties arises upon the 
construction of the following clause in the will of Benjamin 
Newlond : 

" N. B.-I further will and bequeath unto my wife, Catharine 
Newland, two servant boys, Richard and Pinckney, to have and 
t~ hold, and to expose of a t  her own discretion, while she lives 
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and at  her death, so as not to be disposed of out of the family," 
bsc. !J%e question is, whether the testator's widow took a life 
Wate only in the two slaves thus bequeathed to her, with a pow- 
er of disposing of them, either during her life, or at her death, 
L the family, or whether she bath an absolute interest in them, 
by force of the expression, "to have and to hold, and to expose 
of at her own discretion, while she lives, and at her death," 
which cannot be controlled by the words which follow, " so as 
not to be disposed of out of the family." If, in ascertaining 
t b  meaning of the testator, we were confined ro this clause 
alone, we ahould feel great difficulty in coming to any satis- 
factory conclusion. 

Tho testator was evidently hops concilii, and was himself 
m&illed in the use of language, and, perhaps, had no very de- 
&ite idea of what he desired, with regard to the ultimate des- 
tinabion of his servants, Richard and Pinckney; or, what is 
more likely, he had desires inconsistent one with another, which 
be did not well know how to reconcile. But it is fortunate 
for us, that in our investigations to find out his intentions, we 
have the right, and it is our duty, to look to other parts of his 
will, so that the lights, if there be any there to be found, may 
be brought to bear upon and illumine the darkhess of the clause 
under consideration. I n  turning then, to the other parts of his 
Will, we at once perceive that the controlling desire of the tes- 
tator was to make ample provision, so far as his estate would al- 
low, for the comfort of his wife, during her life. To that end, 
after giving to each of her daughters a servant girl, and to his 
6Qnb each an inconsiderable portion of personal property, he 
give8 to his wife, for life, all his land, servants, and other chat- 
tel property, and after her death, the same to be equally divi- 
ded among his sons, with certain exceptions to tbe prejudice of 
mbe of them. With this clause, and the one which follows, in 
which he appoints his wife and two of his sons as execucrix and 
exmtoFe of hie will, he seems to have made an end of disposing 
of bbe wordly estate, "wherewith it had pleased God to blesa 
hi," for he thereto adds the usual form of atteatation. He 
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then seems to have thought that he had not yet sufficiently pro- 
vided for his wife, and that he ought to give her two of his male 
servants, to be disposed of a t  her own discretion, either for her 
own benefit, or for that of some of the family, perha~js one or 
more of their children, to whom he had not given an equal 
share with the rest. He therefore proceeds :vittl a " nota beue" 
to add the clause which we are now called rlpon to construe. 
From this view of the will, it is clear that the testator intended 
to separate his servant boys, Richard and Pinckney, from the 
other servants, and to give to his wife a different interest 
in them from what she had in the others ; that is to say an 
interest other than alife estate. The question then is, what is the 
interest which he intended to give her. I t  is not, and cannot be 
pretended that the wife was to take these slaves merely in trust, 
to be disposed of by her for the family, or for any particular mew- 
ber or members of it, whom she might select. That would be 
wresting the language used from its ordinary signification, 
end would moreover be opposed to the settled construction of 
such modes of expression. There is nothing imperative in the 
language which is essential to the creation of a trust. The 
wife might possibly be held to have a power over the property, 
but by no means to hold it merely in trust. The distinction be- 
tween a power and a trust ismarked and obvious. " Powers (as 
Lord C. J. WILMOT said) are never imperative, they leave the act 
to be done a t  the will of the party to whom they are given. 
Trusts are always imperative, and are obligatory upon the con- 
science of the party intrusted." Wilm. 23; Sug. on Powcrs, 
page 100 of the Law Library edition, volume 6. The bequest 
to the wife, then, must be a life-estate, with the power of a p  
pointment, or an absolute interest, with an attempted restric- 
tion of her power of disposing of the slaves. Now, it is mani- 
fest, that a life-estate is not given in express terms, but, on the 
contrary, the expression "to have and to hold and expose of, 
(meaning obviously to dispose of) a t  her oFn discretion while she 
lives, and a t  her death," gives her an absolute interest, unless such 
interest is cut down to a life-estate by the remaining words of the 
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clause "so as not to be disposed of out of the family ;" MAS- 
PELYNE V. MASKILYNE, Amll. Rep. 50 ; PAUE v. A R C H E ~ ~ H ~ P O P  
Canterbury, 14 Ves. jr., 370, and other cases collected in Sug. 
on Powers, page 144 of the Law Library edition, volume 5. 
The question, then, is narrowed down to this, Whether these words 
can have that effect ? Chancellor KENT, in a very able opinion, 
delivered in the Court of Errors, for the State of New York, in 
the case of JACKSON V. ROBBINS, 16 John. Rep. 537, says a t  
page 587, " We may lay it down as an incontrovertibIe rule, 
that where an estate is given to a person generally, or inddi- 
nitely, with a power of disposition, it carries a fee, and the only 
exception to the rule is where the testator gives to the first 
taker an estate for life o a u ,  by certain and express words, and 
annexes to i t  a power of disposal. I n  that particular and 
epecial case, the devisee for life will not take an estate in fee, 
notwithstanding the distinct and marked gift of a power of dis- 
pasition of the reversion. The distinction is carefully marked 
and settled in the cases." 

Again, this same very learned Judge says, in the 4th volume 
of his Commentaries, pages 35 and 586: "If an estate be given 
to s person, generally or indefinitely, with a power of disposi- 
tion, it carries s fee, unless the testator gives to the first taker 
an estate for life only, and annexes to it a power of disposition 
of the reversion. I n  that case, the express limitation for life 
will control the operation of the power, and prevent it from en- 
larging the estate to a fee." These rules are laid down after an 
elaborate review of English and American authorities, in some 
of which it was said, that there was, in this respect, no distinction 
bt tween real and personal estate, and we have no doubt as to 
their correctness. They establish, very clearly, that the wife, 
in our case, took an absolute estate in the slaves Richard and 
Pinckney, by force of the power given to her to dispose of 
them at her discretion. The enquiry remains, what is the ef- 
fect of the nords, b a  So as not to be disposed of, out of 
the family ?" We hold them to be repugnant to the abso- 
lute estategiven in the preceding part of the clause, and there- 
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fore void. I n  this, we believe, that we are supported by prin- 
ciple as well as by authority. The wqrds, if operative a t  811, 
must convey either a remainder or an executory devise. They 
cannot convey a remainder, because there cannot be anything 
to remain after an absolute estate in the property. There can- 
not be an executory devise, fbr the reason, that an executory de- 
vise cannot be destroyed or prevented from taking effect, by any 
disposition of the property, made by the first taker, and that 
would be directly inconsistent with and repugnant to the power 
p e n  to the wife to dispose of the slaves at her discretion. In 
eupport of these positions, the case of JACKSON v. ROBBINS, 
above referred to, may be relied upon. In  that case, the quee. 
tion arose upon rt clause in the will of Lord Stirling, by which 
he devised and bequeathed "all his real and personal estate 
whatsoever to his wife Sarah, to hold the same to her, her ex- 
ecutors, administrators and assigns; but, in case of her death, 
without giving, devising and bequeathing by will or otherwise 
selling or assigning the estate, or any part thereof, then he de- 
vised all such estate, or all such parts thereof as should remain 
unsold, undevised or unbequeathed, unto his daughter, Lady 
Catharine Duer, to hold the same ti, her, her executors, admin- 
istrators and assigns." 

The Chancellor KENT, in discussing the question, whether 
the limitation to the daughter was good, said : " This limitation 
over must be either as a remainder or as an executory devise, .md 
i t  is impossible that it should be either. Upon every known 
principle of law, no remainder can be limited after an esttbte in 
fee, and therefore, if a devise be to A. and his heirq and if he 
dies without heirs, then to B., the remainder is repugnant to 
the estate in fee, and void. P~ESTON v. FUNNEL, Willos' R. 
154 ; PELL V. BROWER, 2nd point Cro. Jac. 590. Nor can the 
limitation over operate by way of executory devise, because the 
power to dispose of the estate, by will or deed, which Lbrd 
Stirling gave to his wife, is fatal to the existence of that specieg 
of interest. I t  is a clear and settled rule of law. that an execu- 
tory devise cannot be prevented or defeated by any alteratim 
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of the estate, out of which, or after which, it is limited, or by 
any mode of conveyance. I t  cannot be created, and it oannot 
live, undex such a power in the first taker. Theae limihtions 
(says Mr. Justice POWELL, in SATTERWOOD v. EDGE, 1 Balk 
Rep. 229,) make estates unalienable ; for every executory devise 
is a perpetuity, as far as it goes: that is to say, it is an estate 
unalienable, though alll mankind join in the conveynnce ; (See 
also 2 Fearn, p. 51, by Powell ; 2 Saun., 388th note.) We are 
obliged, therefore, to have recourse to the explicit and settkd 
doctrine, in the cases of the ATTORNEY G E N E ~ A L  V. HALL, 
Fitzp. Rep. 3 14 ; IDE v. IDE, 5 Mass. Rep. 500 : and JACKSON 
v. BULL, 10 John Rep. 19, and say, "that an absolute ownerahip 
or capacity to sell in the first taker, and a vested right, by way 
of executory devise, in another, which cannot be affected by 
such alienation, are perfectly incompatible estates, and repug- 
nant to each other, and the latter is to be rejected as void." 

The principles thus clearly enunciated, and shown to be s u p  
ported by the highest authority, apply directly to the case be- 
fore us, and are decisive of it. The testator intended, undoubt- 
edly, as we think we have proved, to give his wife an interestin 
the slaves in question, greater than a life estate. The words 
which he used, did give to her an absolute estate, to which the 
restrictive expression is repugnant, and must the~efore be declar- 
ed to be void. The consequence is, that the $Laves in question, 
not having been disposed of by Mrs. Newland, during her life, 
or at her death, formed a part of her estate, to which her dmi- 
nistrator was entitled. The judgment must be affirmed. 

Judgment affirmed. 
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DEN ON THE DEMISE OF JOHN LAUGWTER v. JOIINSTON 
BLDDY. 

Fhe  ruleaof law, established for the asc-rtainrnsnt of hnltndary, are apnlicable 
in locating the lease formdly art forth in a declaratiou of ejectment, so that 
wliere trees wers marked originaily by tr surveyor, for the purpose of obtain- 
ing a grant, and  are sitlled fo; as such i n  the grant, and are mentioned as such 
in the lease set forth i n  the declaration, the lines in establishing such lease 
must be run to such marked and recognized trees, regardless of other calls, 
depending merely on course and distance. 

ACTION of Ejectment, tried before his Honor, Judge CALD- 
WELL, a t  the Fall  Term, 1853, of Rutherford Superior Court. 

The plaintiff's declaration described the premises as " a cer- 
tain tract or parcel of land situate and lying in the county of 
Rutherford, on the South Branch of Walnut creek, kcginning 
~ . t  a chestnut; thence South 1 6  poles, West 82 poles to a spanish 
oak ; thence South 45 East 24 poles to a poplar on the South 
bank of the fourth branch of Walnut Creek: thence down the 
branch, &c., various calls to the beginning. He  exhibited a 
grant from the State to Wiley Laughter, dated in 1834, eorres- 
ponding in its calls with those in the dcclnration, except thatthe 
third call was for s poplar on the South bank of the South 
branch of Walnut Creek. He  then exhibited a deed from Wi- 
ley Laughter to himself, describing the boundaries of the land 
as "beginning a t  a chestnut, thence South 16 Res t  82 poles to 
a spanish oak, thence South 4 5 O  East to a poplar to (on) the South 
bank of the South branch of Walnut Creek ; thence, &c., pur- 
porting to include a much larger number of acres, and one or 
more tracts, besides the Wiley Laughter tract ; the calls, too, 
above mentioned, were the same until after they passed the place 
where the trespass was alleged to have been committed. The 
plaintiff then called the surveyor, who testified that he made the 
survey upon which the Wiley Laughter grant issued ; that he 
did not run as  was set forth in the said grant, but that he 
began a t  the chestnut, and ran South l G O ,  West 8 3  poles to a 
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Spanish oak, &c., corresponding with the calls of the deed from 
Wiley Laughter to the lessor of the plaintiff; that if the lines 
were run according to the courses called for in the declaration, or 
of the original grant to Wiley Laughter, t l ~ e  boundaries would 
B O ~  include the defendant's possession; but if they were run 
according to the calls of the deed from Wiley Laughter to the 
lessor of the plaintiff, or according to the lines made by the sur- 
veyor originally, upon which the grant was issued, then the locus 
in quo would be included. H e  further testified that he had been 
raised in that neighborhood, and was well acquainted with the 
country, and knew of no branch of Walnut Creek called fourth 
branch, but that the land laid on the south branch of Walnut 
Creek. He  furtlicr testified that the deed of Wiley Laughter to 
the plaintiff's lessor included other tracts besides the one describ- 
ed in thegrant to Wiley Laughter. Plaintiff's lessor showed a 
possession of seven years before the defendant's entry. 

D I A G R A M .  
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The defendant exhibited a grant to those under whom he 
claimed, dated in 1796, covering the land in controversy. 
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Defendant moved that the Court should order a non-suit, be- 
cause of the variance between the deed and the declaration, 
which his Honor refused. 

I t  was contended by the defendant's counsel, and the Court 
was called on to charge the jury, that the plaintiff was compel- 
led to run according to the calls of the declaration, and not ac- 
cording to the deed or grant exhibited ; and as, according to the 
calls in the declaration, the land on which the trespass was 
committed, was not within the boundaries, he could not reco- 
ver ; that there was a variance between the deed and the de- 
claration, and between that and the grant to Wiley Laughter, 
and that the one could not explain the other. 

The Court instructed the jury that a variance between the 
declaration and the proof would be fatal to the plaintiff's 
action ; but in ascertaining the boundaries of the land described 
in the plaintiff's declaration, if there was a conflict between the 
courses called for, and natural objects, the latter being more cer- 
tain, ought to control. And if they believed that the monuments of 
boundary made by the surveyor originally, and called for in the 
grant to Wiley Laughter were the same called for in the plaintiff's 
declaration, and by running to these monuments the locus in quo 
would be included within the declaration, they ought, on this part 
of the case, to find in favor of the plaintiff. The other excep- 
tions were abandcned in this Court. Under these and other in- 
dtructions in the case, the jury found a verdict for the plaintiff. 

Rule for the plaintiff to show cause why a venire de novo 
should not be granted for the matters above excepted to. Rule 
discharged, and judgment and appeal to the Supreme Court. 

J. Bazter, for the plaintiffs. 
Bynum, for the defendant. 

PEARSON, J. I n  compliance with the rule, that in pleading, the 
commencement of every particular estate must be set out, the 
declaration recites the lease for years under which the plaintiff 
claims. I n  doing so, it is usual to follow the description contain- 
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ed in the original grant on some one of the mesne conveyances. 
I n  this case, the description in the grant and that in the deed to 
the  lessor differ, both in a general and in a particular point of 
view: in the general, in this the deed covers two or three other 
tracts of land, besides the  tract described in the grant ; in the 
particular, in this : both begin a t  a chestnut, and then go to a 
spanish oak corner, but in getting to the spanish oak, the grant 
makes two steps, e. i., South 16 poles, Wcst 82 poles, whereas, 
the deed gets there by one step, e. i., South 16 West (degrees 
omitted) 82 poles to a spanish oak. The lease recited in the de- 
claration shows an atternpt to follow the description in the grant, 
as that  covers, according to plaintiff's allegation, the tract sued 
for, and it was unnecessary to encumber thc case by the descrip- 
tion which covers other tracts ; but the attcrnpt fails in this : the 
grant as n-ell as the deed to the lessor, afterleaving the spanish 
oak, calls South 45' Eas t  to a a poplar on the South bank of 
the South branch of Walnut Creek. The lease calls South 41,O 
Eas t  to a poplar on the South bank of the fourth branch of 
Walnut Creek." 

The dcfendant's counsel moved to nonsuit the plaintiff, because 
of the variance of the deed and declaration ; the motion was 
refused; for this, the defendant excepts; there is no error. 
There is, of course, no variance between the lease recited in the  
declaration, and the lease under which the plaintiff claims ; for, 
by the common rule, the defeodant adtnits a lease to have been 
made as set out in the declaration ; so the point of the objec- 
tion is, that  the lease varies from the deed to the lessor and also 
from the grant under which he derives his title. I n  regard to the 
deed, the variance, in a general point of vie*, be twen  it and the 
grant,  as well as the lease, is immaterial, for the fact that the dced 
includes other tracts, besides the one in controversy, can make no 
difference. The variance, in a particular point of view, is made 
the ground of a second exception, and will be noticed below, I n  
regard to the grant, there WSS no fatal variance between i t  and 
the lease ; for the plaintiff was a t  liberty to explain it on the ground 
of a misprision in the draughtsman, by mistaking south, as writ 



AUGUST TERM, 1854. 473 

Laughter v. Biddy 

ten, and supposing it  to be fourth branch of Walnut Creek ; or, 
by rejecting that part of the description in the lease as surplus- 
age, upon its appearing in the proof that there was no such Wa- 
ter coarse as the fourth branch of Walnut Creek. By rejectifig 
it, the only difference is that the description in the grant is more 
full then that in thc lease ; but, if the latter is sufficient to bring 
the lease to the poplar corner, it answers every purpose ; for the 
proof is that the other part of the description will then cover the 
locus in quo. I t  is by no mcans true that the lcaso must follow 
either the grant or thc nlesne convcyancc under which the de- 
fendant makes title. A general description in the leme is suffi- 
cient, provided it covers the locus in quo, c. g., "a certain tract ~f 
land in the county of -, upon w h i ~ h  C. D., (the tenant 
in possession) then lived." For the true question is, doee the 
dcscription in the lease and the description in the grant and 
deeds under which the lessor makes title, cover the locus in quo? 

This brings us to thc second cxception. I t  is admitted that the 
deed to the lessor covered the locus in quo; i t  is also admitted 
that the grant, if run according to therulcs. applicable to ques- 
tions of boundary, covers it ; but the defendant's counsel insisted 
that the plaintiff mas " ccmpelled to run according to the calls 
of the declaration, and not according to the calls in the deed 
or grant; and as, according to thc calls in the declaration, the 
Zocus in quo was not covered, he could not recover." His Honor 
refused so to charge, but held that in locating the lcase, the lines 
were to be run according to the rules applicable to questions of 
boundary, which he explained to the jury with clearness and ac- 
cmacy. The defendant excepts, because the Court held that, 
the plaintiff was not compelled torun "according to the d l s  o f  
the declaration," but was entitled, in locating the lease, to the 
benefit of the rules applicable to questions of boundary; e. i, 
that a natural object, or a tree marked as a corner in the original 
survey, and called for, mould control course and distance. There 
is no error. 

The defendant's counsel puts his exception upon the ground, 
that there is a distinction h e t ~ e e n  a question of pleading, and a 
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question of boundary; in the latter, certain rules are applica- 
ble, as laid down by the Court below ; but, in the former, these 
rules are not applicable, and a defective declaration cannot be 
aided by them. The distinction is a sound one, and is recog- 
nized by this Court. PRESIDENT OP TIIE DEAF AND DUMB 
INSTITUTE V. NORWOOD, BUS. Eq. 65 ; MAYOR o r  LINN REGIS, 

10 Rep, 123 : "If the name of a corporation be mistaken in a 
writ, a new writ may be purchased of common right ; but if it 
*ere fatal in leases and obligations, the benefit of them would 
be wholly lost; and therefore one ought to be supported, and 
not the other." I t  may be conceded further, that thereason of 
the distinction extends to " the thing " sued for, as well as the 
person or corporation sued; and yet, we think it clear that the 
distinction doesnot apply to the case under conaideration. The 
location of the lease, under which the plaintiff claims, is no 
more a question of pleading, than the location af the grant or 
deed undcr which the lessor claims, and if the rules in regard 
to boundary are necessary and proper, in the locatiosl of a grant 
or decd in fee simple, they must be equally so in the location of 
a lease or deed for an estate less than a fee, and the plaintiff is 
not to be prejudiced in the slightest degree by the fact that, 4- 
stead of taking a n  actual lease on the premises, hc is allowed, 
by the course of the Court, to suppose that a lease was made to 
him, and the defendant is required to admit that such is the 
fact. Now, if there had been an actual lease for years, deacrib- 
ng the land, as i t  is in the lease recited, by the declaration, 

therc can be no sort of question, but that the r,ules in regard to 
boundary would be applicable; of course they are applicable 
to  the lease for years, which the declaration supposes and the 
defandant admits to have been made. Consequently, i t  wsl 
proper to instruct the jury, that, in locating the lease, a naturJ 
object, or a tree marked and called for as a corner, would con- 
trol the course and distance, and that the plaintiff was not com- 
pelled to locate the lease according to the calls of the declara- 
tion, (by which we understand the courses and distances of the 
lcaee recited in the declaration;) and that the jury should extesd 
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the lines, disregarding course and distance, to the Spanish oak 
and poplar; if they were satisfied that these were the trees origi- 
nally run to and marked by the surveyor, and called for as a 
corner, by the grant and lease, you must go to it, and it made 
no difference whether you get there by one step, South, 16 de- 
grees West, 82 poles, or two, South, 16 poles, West, 82 poles, 
(the locus not being in the triangle thus made,) and, after get. 
ting to the Spanish oak, you must run to the poplar,if that tree 
was originally run to and marked by the surveyor, and was the 
tree called for as a corner by the grant and the lease, 
and the fa&, that it was described in the lease, as stand 
ing on the South bank of the fourth branch of Walnut creek 
(there being no water course of that name) made no difference. 
These are well settled rules of boundary, applicable as well to 
leases for years, as to deeds for an estate for life or in fee, and 
the facts of this case show conclusively that the rules are found- 
ed in good sense, because, by their aid, the lease is located, so 
aa to correspond with the grant, which it was clearly the inten- 
tion to follow, notwithstanding the mistake in taking South, as 
written, to be fourth, and the mistake in filling up the grant so 
as to call from the chesnut, " thence South 16 '' poles " West, 
82 poles, to a Spanish oak, thence South 45 degrees East, 24 
poles to a poplar, thence," &c., instead of pursuing the survey, 
and calling thenee South, 16 degrees West, 82 poles to a Span- 
ish oak : a mistake originating by the omission of degrees after 
16, and supposing it to be lfipoles, instead of degrees : whereas, 
i t  is evident, that it was not the intention to make a corner be- 
fore getting to the Spanish oak, the making of a corner being 
followed throughout the grant as far as i t  is ~ e t  forth by the 
word thence." 

PEB CUBIAM. Judgment affirmed. 



47 6 IN THE SUPREME COURT. 

Long V.  Jameson and Lowrance. 

JOHN LONG v. JAMES F. JAMESON AND JOHN A. LOWRANCE, 
EXECUTORS. 

A promise to pay such slim as the plaintiff might d c t m  just, when he should 
bring forward his account, is not sui6cieat to release a demand firom the ope- 
ration of the Statute of Limit;rtions. 

ACTION of Assumpsit, tried before his Honor Judge MAXLY, 
st the Fall Term, 1851, of Rowan Superior Court. 

I n  this case it appeared that Miles Lowrance, the testator of 
the defendants, was the guardian of David Long and John 
Long, children of David ; that, upon the death of the father, in 
1836, the children (being then of tender years,) were taken by 
the plaintiff and kept by him until the appointment of the de- 
fendants testator as guardian in 1840. 

It appeared further, that John was the eldest of the boys, of 
healthy constitution, but that David wss delicate and sickly. 
Upon the appointment of the guardian, lie took custody of the 
elder child, and upon being told to  take the other, as the plain- 
tiff did not wish to keep either, and could not afford to do it, 
the guardian replied, that " he might keep that one, that the 
child had gome property, and he should have pay." 

It was also in evidence, that tho child continued sickly, and 
was a portion of the time seriously dcccased, requiring much 
attention and tender numing, ~ h i c h  lie received from Long and 
his wife. 

A witness on the part of the plaintiff, further proved that in 
January, 1847, after the death of the defendants testator, John 
A. L o m c e ,  one of the executors, declared that he was going 
to see the plsinti8, who, he understood was not satisfied with 
the services of the boy as a compensation for maintaining him, 
and in the interview told the plaintiff, (who was sick s t  the tilnc 
and unable to make out his account,) to bring it forward and 
Ire would settle it. The wife of the plaintiff said that "if the 
sum was credited upon a note of her husband, which the execu- 
tor held, payable to his testator, as guardian, it would be satisfac- 
bry, aa they did not want the money. The executor said he 
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would settle it. As this Court approve the charge of his Honor 
upon the liability of the defendant's testator, it is deemed un- 
necessary to state it. 

With respect to the Statzrte of Limitations, the Court instruc- 
ted the jury, that a promise by the executor to credit a note, 
would not relievc the debt from the bar of the statute, nor 
would the promise upon the rendering of the account to adjust 
the same with the plaintiffs, and pay such sum as he, the execu- 
tor, might deem just, have that effect; but a promise to pay 
such sum as the plaintzf might deem just, when he should bring 
forward the account, would release the demand from the opera- 
tion of the statute, and, in the existing state of the testimony, 
it was referred to the jury to inquire what was the trae nature 
of the promise made in 1847. The suit was brought in April 
1849. The jury returned a verdict for the plaintiff. 

The defendants excepted. Rule for a venire de novo ; rule 
discharged and appeal to this Court. 

Boyden, for plaintiff. 
Craige, for the defendants. 

NASH, C. J. There is error. The declaration made by the 
defendant, in 1847, as stated in the case, does not prevent the 
bar of the Statute of Limitations. The action was brought 
within three years after that time. There is no error in the 
charge, as to the liability of the defendants, on the promise 
which the testator made at the time he induced the plaintiff to 
keep the little boy with him, and the only question is, as to that 
portion of it which refers to the Statute of Limitations. "In 
1847 (the case states) the defendant declared he was going on 
to see plaintiff who, he understood, was not satisfied with the 
services of the bpy as a compensation for maintaining him, and 
in the interview, he told the plaintiff, who was sick and unable 
to  make out his account, to bring it forward, and he would set- 
tle it. The wife of the plaintiff then said that if the sum was 
credited upon a note which the executor held payable to his 
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testator as guardian, it would be satisfactory, as they did not 
want the money. The executor said lie would settle it." The 
first part of his Honor's charge is correct; the exception is to 
the latter part. The jury were instructed, " but a promise to 
pay such sum as the plaintiff might deem just, when he should 
bring it forward, would release the demand from the operation 
of the Statute." In  this there is error. This case brings up 
the often disputed question what declaration by a defendant will 
take a case out of the Statute of Limitations. 

The original departure from the Statute has proved a legal 
Pandora's box, and will continue so, a fruitful source of litiga- 
tion too firmly fixed upon the Courts to be now got rid of by 
them. We are saved all trouble of investigation in drawing 
lines of discrimination, most frequently in themselves unsatifac- 
tory, and hard to be drawn, by the recent cases of MCBXYDE 
v. GRAY, Busbee 420 ; MCREA V. LEARY, ante. 91. The opi- 
nions, in both these cases, were drawn by one brother BATTLE 
and all the other cases upon this subject elaborately examined. 
In  the first, the declaration relied on by the plaintiff, was that 
the defendant's testator, in less than threc years before the action 
brought, declared "that he intended to pay the plaintiff for 
keeping the old woman until he was satisfied." The Court 
decide '' that the declarations were too vague and indefinite, 
to amount to an express promise to pay the plaintiff's 
claim, or to such an acknowledgement as would justify the infe- 
rence of an implied promise to pay it, and there is no account 
rendered nor anything else by which the claim can be rendered 
more definite and certain," and it was held the declaration did 
not take the case out of the Statute. The second case is still 
more to the purpose. I t  was proved that the account which was 
entered upon the plaintiff's books had at different times been 
handed to the defendant's testator, and that a few days before 
his death, the testator said, "my account has been handed in, 
I owe John McRea a large amount of money, and am afraid 
he is getting uneasy, but as soon as I finish the building I am 
now working on, I will call and settle it." In delivering the opi- 
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nion, the Court ruled "that if the account handed in by the 
defendant's testator was referred to by him, as that account wrta 
not produced,and there mas no evidence of its amount, there ww 
no means of ascertaining it by computation or otherwise, and 
there was nothing to prevent the operation of the Sttttute," &c. 
In  our case, at the time the declaration relied on by the plain- 
tiff mas made, the latter had no account reduced to writing, for 
the case states that at the time the declaration was made, the 
plaintiff was sick and unable to make out his account. There 
was, then, no means of ascertaining the amount due from which 
by computation or otherwise, that amount could be ascertained, 
under the principle id certlcm est quod certum protest reddi. 

The principle established by these and other cases, is, "that 
to take a case out of the Statute of Limitations, there mu& be 
a promise expressed or implied to pay a certain definite sum, 
or an amount capable of being reduced to certaintyby referenoe 
to some paper, or by ccsmputation, or in some other infalli6k 
mode not dependent on the agreement of the parties on the find- 
ing of arbitrators, or of a jury." We consider the principle 
thus expressed as a wholesome one, and as near an approach to 
the Statute as any departure from its expressions will allow. For 
this error the judgment is reversed, and a venire de novo 
awarded. 

PER CURIAM. Judgment reversed. 

EDWARD RIPPEY v. W. T. J. MILLER, EX'R. 

The rule adopted in criminal cases, that is, that where circumstantial quid en^ 
is subm~tted for their consideration, the facts proved must be such as to p r t  
clude every other hypothesis, but the guilt of the accused does not apply i. 
civil cases. 

Where wheat is brought to a machine ta be threshed, and while there is b u m  
up by the wilful act of apother, tcgether with the house and machine, tbe 
jury may in their verdict give the value of such wheat to the owner of t b  
machine, kc. They may also give interest on the value of the property do- 
srroyed, from the time of its being destroyed. 
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An action for willingfy destroying a horse, may be joined with a count for tres- 
pass, in entering upon the plaintiff's tenement ; and where there is no formal 
declaration, suc11 additional count will be understood as made. 

A c r r o ~  of Trespass q. c. f., tried before his Honor Judge 
CALDWELL, at  the Fall Term, 1853, of Cleaveland Superior 
Court. 

This case was before this Court a t  the August Term, 1850, 
11 Ired. Rep. 247. The trespass alleged was, that the defen- 
dant's intestate entered upon the plaintiff's land in the night 
time, in July 1844, and set fire to the plaintiff's machine house, 
which contained a Wheat Thrasher, Cotton Gin, a quantity of 
Wheat, Cotton, Straw, and other articles all of which were des- 
troyed by the fire, and also that the defendant's intestate a t  the 
same time entered into the plaintiffs barn yard upon another 
part of the same premises, and there killeda horse belonging to  
the plaintiff, by breaking his skull. A part of the wheat des- 
troyed was the property of other persons, brought there by to be 
threshed for a certain toll. The evidence against the defendant 
was circumstantial, no one having seen the act perpetrated. 

The defendant's counsel contended- 
1st. As this was a case of circumstantial evidence, the jury 

must be satisfied, beyond a reasonable doubt, of the guilt of the 
intestate, and unless the facts proved precluded every other hy- 
pothesis, except that of his guilt, they must find for the defen 
dant. 

2nd. As this was an action, brought to recover damages for 
an injury done to real estate, in no event could the jury find the 
value of the horse killed. 

3rd. That the defendant was not liable for the wheat in the 
plaintiff's possession, which belonged to other persons, and was 
braught to plaintiff's Thresher to be threshed. 

4thly. That plaintiff was only entitled to recover the actual 
damage of his property destroyed by the fire, a t  the time it was 
destroyed, without interest. 

His Honor charged the jury that the defendant, in this case, 
was not on his trial for the criminal offence of burning the plain- 
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tiff's property, and that the strict rules of eveidence applicable 
to the crime of Arson, did not apply to this, which was only an 
action brought to recover the value of property which plaintiff 
alleges was destroyed by the defendant's intestate. And, toen- 
title the plainti% to recover, he must satisfy the jury that the 
defendant's intestate did the acts complained of, arid that the 
jury must weigh the whole evidence, and say how the matter 
was. 

Upon the other points made up by the defendant's counsel, 
tlie Court instructed tlie jury that they might find the value of 
the horse killed, the value of the wheat and straw which was 
destroyed with the house, as d l  that brought there to be 
threshed, as that of his of his own. I f  the jury desired, t h y  might 
find interest upor1 the value of the property destroyed from the 
time i t  was destroyed ; but that the question of interest was a 
matter wholly for the jury. 

Grider these instructions, the jury returned a verdict for the 
plaintiff. 

Motion for s venire de nouo. Rule discharged. Judgment 
and appeal. 

Bynuut and Lar~&r for plaintiff. 
Buio~l,  J. BL~APT, and Goitlwr, for defendant. 

NASH, C. J. No declaration has been filed, and in such case, 
i t  is thc practice of the Court to consider such declaration filccl, 
as meets tlie facts stated in the case. Tliis rule is adopted to 
prevent surprise on a plaintiff from the loose inanricr in nliich 
the pleadings are conducted on the circuit. The dcclarationsin 
this case we consider as having sevcral counts, and one for the 
killing of the horse. The first objection raised by the defcn- 
dant, was that as this is a case of circunistantial testimony, the 
jury nlust be satisfied, Leyond n wctso~~nt& tlouht, of the guilt of 
the intestate, and unless the facts p r o d  precludes erery oth- 
e r  hypothesis exccpt that of his guilt, they must find for the 
defendant. This is the rule in capitol cases, and adopted in fa- 
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vorem vitae, but does not extend to misdemeanors or civil suite. 
The point was before the Court at June Term last, a t  Raleigh, 
and'the principle declared substantially as stated in the case by 
the presiding Judge.* Upon no controverted fact, ought a jury 
to find i t  established, unless the party alleging it produces proof 
to satigy their mind that it is so. The object of all evidence 
ie to satisfy the minds upon the controverted facts, and when the 
tryers are so satisfied by competent and legal testimony, they 
ought so to declare, andnot until so satisfied. His Honor stated 
the rule upon this subject correctly. 

The second exception, as we consider the declaration, surely 
cannot arise. I f  the declaration contained but one count, and 
that for the trespass to the freehold, there might be a doubt 
whether under the allegation of alia enormia, damages could be 
given by the jury, for the killing of the Horse ; but, as there is 
ia separate count for that injury, and the proper action for re- 
dressing it is trespass, vi et arms,  and as every count is consid- 
ered in law as a separate declaration, there surely can be no doubt 
the evidence was properly received, nor can there be any serious 
doubt that the counts can be joined, 1st Ch. P1. 230. There 
is no error in the charge upon this point. 

The third exception was properly abandoned by the defendant 
in the argument here. 

The 4th exception cannot be sustained, and the jury, in an 
action of Trover or Trespass de bonis asportatis, may in their 
discretion, give interest on the value of the article converted or 
taken away or destroyed from the time of the conversion or in- 
jury as a part of the damages, DEVEREUX V. BURGUIN, 11 Ire. 
490, so as to make the trespasser do full justice, by charging him 
with the price as on ia cash sale. 

Judgment affirmed. 
* Neal v. Fesperman, ante 446. 
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JESSE YATES, v. JOHN WAUGH, EXECUTOR. 

Upon the question beforc a jury, whether a note hadbeen erased, it is not imprm- 
per for a witness to say he could see the marks of erasure, and that he had 
seen the paper in a l~etter light, and could see the erasure more distinctly then 
than now. A witi~u.;s need not profess to be a n ~ x p e r t  to answer these inqui- 
ries. 

THIS was Action of Debt, on a bond, tried before his Honor, 
Judge SETTLE, a t  the Spring Term, 1854, of Willies Superior 
Court. 

The signature of the hand in question was established to be 
the hand writing of the defendant's testator. The defendant 
contended that  the body of the note was a fabrication, written 
above the name of the testator upon some paper, which had been 
wristen on for some other purpose, and that  to effect this frau- 
dulent substitution, the original writing had been scratched out, 
or in some way obliterated, to make room for the present wri- 
ting. To establish this, General Samuel F. Patterson was ask- 
ed whether he could see marks of erasure on the  paper, and 
whether he thought there was an  erasure ? To which questions 
plaintiff's counsel objected, unlcss he  was proved to be a n  ex- 
pert in the detection of forgeries. Upon enquiry as to his qua- 
lifications to speak a9 an expert, he ansmered that he had been 
Treasurer of the State, President of a Railroad Company, and 
President of the State Bank for a short time, but did not pro- 
fess to be an  expert. The evidence was decided to be ad- 
missible, whereupon thc witness stated that on a former occa- 
sion, xhen he had seen the paper, the light bcing better, he  
saw marks of crasure more distinctly then, than hc now could 
see them, but that  he could still see them. Plaintiff excepted. 

Verdict for the defendant. Rule for a new trial for the mat- 
ter  exceptcd to. Rule discharged. Judgment and appeal. 

H. C. Jo~tes, for plaintiff. 
Boyden and i1.fitchell for the defendant. 
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N ~ G H ,  C .  J. The doctrine of experts has no application to the 
case; the question :vas not one of skill or science, but 
simply of vision and as to that, the jury might or might not 
be able to decide as well as the witness; tbat would, in some 
degree, depend on the excellence of their eye-sight: at  any rate, 
it cannot be error in law to prove to a jury that which they 
might arrive at, unassisted by the witness. 

But there xas  was one part of the witnesses testimony, im- 
portant on the trial, and which the jury could not know without 
testimony. I t  appears, from the case, that the witness had seen 
the note before, and its then situation as to the scratches was 
certainly a relevant inquiry. Suppose, at  that time, instead 
of being scratched, it had then been entirely free from them, 
that fact would have been very important to the plaintiff. The 
charge is, that although the signature was genuine, yet that some 
matter had been written above it, which had been erased or 
scratched out, and the obligatory part written on the paper, so 
that the appearance, when first seen, would have been very mate- 
rial to the plaintiff. I ts  previous condition, as corresponding 
with its appearance xas  important to the defence. More espe- 
pecially as the witness stated that when he first saw it, the light 
was better, ant1 lie saw it morc distinctly than xhen giving hid 
cvidencc ; and this mrelg had a tendency to aid the jury. in the 
dim light with aliich tlicy rverc provided, when viewing the in- 
strunicnt themselves. 

Judgment affirmed. 

JOIIX D-13IEROS V. JUSTICES OF CLEATELAXD. 

A contractor to I ~ u i i d  a Court I I o n v ,  n-!lo lmi. not done tllc work accordilq to 

t1~1 ~ o n t r i ~ t ,  i i no t  cnrcticd to n ~ ~ i u ~ ~ ~ l u n z u s t o c o ~ n p e l  the Justices o i  the county, 
~ u l ~ ~ l u y i n g  1iu11, to i'iijr the :11111 agreed on. 
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THIS was an application for a mandamz~s against the Justices 
of Cleaveland, to compel them to pay the plaintiff for building 
a Court House in the county of Cleaveland, tried before his 
I-Ionor Judge SETTLE, at Spring Term, 1854, of Lincoln Supe- 
rior Court. 

The questions growing out of the case, arose upon certain is- 
sues, which were agreed on, and submitted to the jury, and it 
was upon exceptions to the charge of his Honor, in submitting 
these issues, that the plaintiff appealed to this Court, all which 
is sufficiently noticed by the Court in its opinion. 

Bynum and Craige, for plaintiff. 
Guion and Lander, for defendants. 

BATTLE, J. This was an application by the plaintiff for a 
rna~adamus to compel the defendants to pay him a certain 
balance alleged by him to be due for building a Court House 
for the county of Cleaveland. To his petition the defendants 
made their return by way of answer, and therein stated, that 
the plaintiff had failed to execute his contract according to the 
specification therein contained, and that they had already paid 
him as much as his work, labor and materials were worth, and 
they insisted that they were under no obligation to pay him any 
more. The plaintiff traversed the return of the defendants, 
and the following issues were drawn up, by the counsel of the 
respective parties, under the direction of the Court, to be sub- 
mitted to a jury: 

" 1st. Did the pl~intiff execute the contract according to the 
specifications and agreement ; and, if so, to what sum is he en- 
titled from the defendants. 

" 2d. I f  the plaintiff failed to perform his contract, accord- 
ing to said agreement and specifications, and yet erected the 
building in a different may, and with different materialti, and the 
building so erected was accepted and used by the Justices of 
Cleaveland, to what sum is the plaintiff entitlbd therefor." 

Cpon the trial of these is$ucs, testimony was introduced by 
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both parties, from which i t  appears that the plaintiff did not 
execute his contract according to the specifications therein set 
forth, but that he did erect a house, which the defendants used 
as a Court House. It was admitted by the plaintiff, that the 
defendants had paid him the sum of six thousand dollars. His 
Honor, in his charge to the jury, stated that the plaintiffs ought 
to  recover of the defendants on two counts ; first, on a special 
contract, and, secondly, on a euantum meruit; that he could 
not recover on the first count, unless he had performcd his con- 
tract with the defendants, but that, if  they received and used 
the building erected by thc plaintiff as a Court House, he might 
recover on the second count, provided his work, labor and mate- 
rial amounted in valuc to more than the sum which he had al- 
ready received. The jury found for the defendants, whereupon 
the plaintiff moved for a new trial, which was refused, and nz 
judgment given for the defendants, from which he appealed. 
The only error which we can discover, is one of which the 
plaintiff has no right to complain. His Honor seemed to treat 
the case as if it were an action of assumpsit, in which the 
plaintiff declared in two counts, one on a special contract, and 
the other on a yuantum meruit. Thc charge ought to have 
had reference solely to the issues submitted to the jury;  for, 
upon their verdict, upon them, depcnded the further procecding 
of the Court, either in granting or refusing the mundamwr. 
But, notwithstanding this informality, the substance and effect 
of the verdict was a finding of the issues against the plaintiff, 
and wc cannot see that he was prejudiced by the manncr in 
which the case was submitted to the jury. I t  was certainly as 
favoralh as he could have desired, for the jury to be told that 
they might find for him if the value of his work, labor and ma.- 
terials amounted to more than thc sum he had already received. 
Upon the verdict, his Honor was certainly justified in refusing 
the writ of mandamzia, ant1 dismissing the proceeding, which 
was the effect of what he did. The judgment must be a5rmed. 

Judgment affirmed. 
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STEPIIEN MUNDAY v. ROBERT HENRY. 

Whore several defendants are sucd in nsnmpsit ,  and they severed in their 
pleas, one who had a verdict in his behalf, was fairly entitlcd to have the 
attendance of witnesses, summoned specially ibr hiun, taxed in his hill of costs, 
attllough the jury fo~uld for him upon a point in the case, which made it un- 
neccsvary to enquire as to the matter to which they were summoned. 

THIS was a motion as to the taxation of the costs, before his 
Honor, Judge DICK, at the Spring Term, 1854, of Haywood 
Superior Court. 

The suit in which the motion was made, was an action of as- 
sumpsit brought by the plaintiff against R. M. Henry, William 
L. Henry, and the defendant, Robert, for work and labor done 
in building a mill. The defendants pleaded severally General 
issue, payment, and set off." The jury rendered a verdict 
against R. M. IIenry, and W. L. IIenry, but in favor Robert 
Henry. 

Several witnesses had been summoned for Robert Henry, who 
spoke chiefly of the value of the work which inured to the ad- 
vantage of the other defendants, but as the jury found for him 
on tho ground that he did not assume, were not material for him. 
Before the jury, the plaintiff insisted throughout upon the joint 
liability of Robert for the value of the work and in his defence 
he contended that he was not liable a t  all, but if liable, he was 
only liable to the amount proved by the witnesses in question. The 
motion was to strike the attendance of the witness from the costs 
taxed for defendants. 

Upon the argument of this rule, the plaintiff contended that 
&e defendant had fraudulently summoned these witnesses, to 
entitle the other defendants to get the benefit of this evidence 
without becoming liable for it. 

His  Honor refused to correct the bill of costs as insisted upon 
the plaintiff, and the plaintiff appealed. 
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3. W. Woodfi, and J. W. WoodJilt, for plaintiff. 
Gaither, and J. Baxter, for defendant. 

PEARSOX, J. As it is has turned out, it was unfortunate for the 
plaintiff that he made Robert Henry, sr., a defendant, but as he 
was sued, he had reason to suppose the plaintiff would be able 
to offer some evidence tending to make out a cause of action 
against him. As the defendants severed in their pleas, he had 
a right to summon witnesses in his behalf, and as a verdict was 
given in his favor, he had a right to have t ,ose witnesses taxed 
as part of his costs. There is no proof set out in the case, to 
support the suggestion of fraud, and there is no suggestion that 
thc defendant, for the purpose of vexation, summoned more than 
two witnesses as to each fact. There is no error. 

Judgment affirmed. 

DEN ON THE DEMISE OF SAMUEL SMITH v. LEWIS FORE. 

'Wilere land has been levied on aud sold under a jilbtices jutlglnent and csecu- 
tion, ctnd llirs brought lcss than the debt in the csecntioli, it c:rnnot bc again 
levieden and sold under a jndglnent of tlle Court, entrred fbr tlie remainder 
of' the dcbt, under the provisions of the net of l S X ,  althongll the former 
ownur (the debtor) is residing on the land, and the suit is brouglit against 
him, 110 remaining there as the tenant of the .i.t>~idw of the pnrcliaser. 

Such former owner bcing thus s ~ ~ c d ,  and the vcr~der of the pnrchx.vr having 
bmn admitted to defend as landlord, the rule precluding the drbtor fiom irn- 
pugniny the purchaecr's t~t le ,  auqii i r~d under the sheriif's deed, does not ap- 
ply in favor of' tho purchaser ulder  this secolid sale. 

T ~ r s  was an action of Ejectment, tried before his IIonor 
Judge CALDWELL, at the Fall Term 1853, of Buncombe Supe- 
rior Court. 
The facts of the case sufficiently appear from the opinion of 

the Court. 
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J. Baxter, for the plaintiff. 
Avery, for the defendant. 

NASIX, C. J. There is no error in the opinion of the Court 
below. The land in question belonged to Lewis Fore, senior, 
against whom judgments, in 1841, were obtained before a single 
Justice, in the name of J. T. Poor, and were levied on the 
premises in dispute, and, in 1812, an order of condemnation was 
obtained in the County Court, to which the lcvy had been re- 
turned. h venditioni ezponas, duly issued, under which the 
land mas sold, in 1842, and one Davis became the purchaser, 
and procured a deed of conveyance from the sheriff, and, in 
March 1843, leased the land to the defendant Levis Fore, jr., 
who continued his tenant 'till 1816, when he purchased the land 
from Davis. Lewis Fore, senior, was living on the land at  the 
time the judgment mas obtained against him, under which the 
plaintiff claims the land, and continued to live with the dcfen- 
dant, and was so living with him when the lessor of the plain- 
tiff acquired the title under mhich he claims, which title is as 
follows: The sale of the land under the venditioni ezponas did 
not entirely discharge the amount of the judgment, but left a 
small amounJ due ; to raise this amount, a Jieri facins war issued 
from the County Court, vhich was levied on the same land, and 
under a venditioni exponas it Fas again sold, and the lessor of 
the plaintiff, became the purchaser, The Jicri facias issued in 
April 1843, and the sale under the vemh'tioni was made in Oc- 
tobcr of that year. The notice issued against Lewis Fore, 
senior, the father, and the son, Lewis Fore, junior, claiming to 
be the landlord, was permitted to come in and defend thc suit. 
On the trial below, the plaintiff objected to all evidence to show 
that the title of the land was not in him, the lessor of the plain- 
tiff. The objection mas rightly overruled by the Court, and 
shows clearly that the doctrine, of estoppel does not apply to 
the case. The general rule certainly is, that a purchaser a t  a, 

sheriff's sale, is entitled to recover the premises in ejectment 
9 

against the debtor, whose estate he has purchased, upon show- 
ing a judgment, execution sale, and a sheriff's deed. 
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Considering, the*, that the defendant, Lewis Fore, jr., is con- 
fined in his defence to that which Lewis Fore, sr., could allege, 
let us see whether, in this case, he wonld not have been permit- 
ted to show that the lessor of the plaintiff had no title at the time 
the action was brought. A purchaser, at a Sheriff's sale, to show 
a good title, must exhibit a valid execution, authorising the sale. 
If he does not, his case does not come within the principle be- 
fore stated, thato a debtor, whose land had been sold under an 
execution, cannot contest the right of the purchaser to posses- 
sion. This case was in this Court heretofore, and the question 
decided, 10 Ire. Rep. 38. The Court there say that the lessor 
of the plaintiff was not within the rule, because, the execution 
under which he purchased was not a valid one. The land had 
been previously sold under a valid execution issued upon the same 
levy. The act of 1836, Rev. Stat. ch. 45, sec. 9, provides, 
u that if, by the sale of the land so levied upon, and returned to 
to Court, a sufficient sum shall not be produced to satisfy the 
judgment and costs, the plaintiff is hereby authorized to to issue 
an execution from the Court, for the residue thereof, in the same 
way and under the same rules and regulations, as if the judg- 
ment had been originally rendered by the Court." The$. fa. 
then, under mhich the plaintiff claims, (as all other $. fas.) issues 
against the goods and chattels, lands and tenements of the de- 
fendant, and authorizes the Sheriff to collect only the balance 
remaing due upon the judgment, after the sale of the land. But 
in this case, it issues for the whole judgment, and was levied up- 
on the very same land which had been levied upon under the ma- 
gistrate's judgment. This surely could not have been the in tey  
tion of the Legislature. The land in question did not at  the 
time of the levy of the Ji. fa., belong to Lewis Fore, sr., he was 
living with his son, Lewis Fore, jr., upon theland and the latter 
was the tenant of Davis, who had purchased under the first ven- 
ditioni exponas. I n  law, the possession was in Lewis Fore, 
jr., and the father would not have been estopped to deny the 
title of the plaintiff by shwing the defect in it;  namely that the 
venditioni exponas is not a, valid one. The same principle is 
recognized in the case of MURRILL v. ROBBRTS, 11 Ired. 424. 
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The $eri facias, under which the plaintiff claims the land in 
question issued from April, 1853, of the County Court ; in 
March preceding, the sheriff had completed his sale to Davis by 
a, conveyance, who had bcen let into possession, and whose, the 
defeiidant's tenant, Lewis Fore, junior, was in possession at the 
time the jieri facias was issued, and, at the time the venditioni 
exponus issued, and the sale took place, and Levis Fore, senior, 
would not have been estopped to show that the lessor of the 
plaintiff had no title. There is no error. 

Judgment affirmed. 

WILLIAM D. JONES v. JOSIAIE JONES. 

Where the qaestion is, whether there was a lepal arrest of a person by an oiXoer, 
it  inustbe dctcrnlincd by the intention and understanding of the parlics, at 
tlie time of the transaction. JONES V. JONES, 13 Ired. 448. 

ACTION on the case for a malicious prosecution, tried before 
his PImx Judge DICK, at the extra Term of Buncombe Superior 
Court, in June 1853. 

I t  appeared in evidcnce that the plaintiff was a deputy 
sheriff in said county, in the years 1843 and 1844, and as such 
had for collection a justice's judgment in favor of one A. B. 
Chum, against Hugh Clark and Reuben Brown. In the spring 
of 1844, hc sued out a ca. sa. thereon, under which he arrested 
them, when they gave bohds as required bylaw for their appear- 
ance at the next County Ccurt. At  that Court, they moved by 
counsel to be discharged from custody, on the ground that they 
had been previously arrested by the plaintiff, for the same cause 
of action, and voluntarily discharged by him ; this motion was 
entertained by the Court, and the plaintiff was examined to the 
point, and particularly, whether he had not arrested and dis- 
charged the defendants in that cage. The defendant took out 
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a State's warrant, charging the plaintiff with perjury, alleging 
that he swore falsely in saying that he had not, before the ar- 
rest then under consideration, previously arrested and discharg- 
ed Clark and Brown ; upon which warrant the plaintiff was 
brought before an examining magistrate and discharged. For 
the taking out the State's warrant, and for arresting plaintiff, 
and bringing him to a trial, this suit was brought. 

To show what the plaintiff swore in the County Court, on the 
return of the ca. sa., and the question thereupon tried, p la in t3  
prcduced as a witness one Pierce Roberts, who swore that, on 
the occasion above stated, that plaintiff swore that he wentto the 
house of Clark, and told him he had a ca. sa. against him, and 
directed him to come on to the house of Brown, to see if they 
could not arrange it ; that he went on to Brown's, for the pur- 
pose of arresting him, and laid his hand on his shoulder, and 
told him he arrested him, upon which Brown required him to 
ahow his paper, and he did so ; but, on examining it, they di8- 
covered a defect in the process, upon which he did not proceed 
further in the arrest, but summoned the debtors, Clark and 
Brown, before a magistrate, to have the papers corrected. Wit- 
ness gave as a reason for remembering the oath of plaintiff with 
ao much distinctness, that plaintiff was his (witness's) deputy, in 
the office of sheriff, and as he had heard some complaintg against 
plaintiff about this transaction, his attention was par t iculdy 
directed to it. 

Several witne~ses were examined for the defendant, who de- 
posed that plaintiff swore in the County Court, that he did not 
arrest Clark and Brown, but did not remember whether he 
stated the reason why he did not arrest them. 

The plaintiff then examined Hugh Clark, who swore that 
plaintiff came to his house in December 1843, and told him he 
had a ca. sa. against him and Brown, in favor of Chunn ; that 
he  was going on to Brown's, and desired him to go on thereand 
see if they could'nt have the matter settled ; that Brown had 
wme notes with which he could settle i t  ; that they immediate- 
ly went on to Brown's, but, aa witness ww on fwt ,  and plain- 
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tiff on horseback, he did not keep up with him; that he did 
not consider himself arrested. 

The defendant then examined J. W. Reeves, who stated that 
he was a t  Brown's house at the time spoken of by Clark ; plain- 
tiff told Brown he had a ca. sa, against him and Clark. Brown 
inquired where Clark was ; plaintiff replied that he would be 
there in a few minutes, for that he had come by to see him, and 
he was on his way. Brown entreated the plaintiff not to serve 
the ca. sa. on him, as he was a poor man, and was not able to 
give secwrity ; to which plaintiff replied it was one of Lee Wells" 
papers, and he must serve it, and stepping up to him, gave him 
s slap, and said, " I served it on you also." Brown then re- 
quested plaintiff to show him his papers, which plaintiff did, and 
a defect was discovered in the judgment or ca. sa., and B. told 
the plaintiff he had no authority to arrest him on those papers, 
and he would sue him for false imprisonment. Plaintiff said the 
papers had been put into his hands by Lee Wells, and he waa 
not aware of the defect; he then summoned these parties before 
a magistrate to have tne papers corrected. Plaintiff did not require 
either Clark or Brown to give security either to appear before 
the magistrate or at Court. 

S .  King was examined for the defendant also, who gave the 
same statement as Reeves. He further stated that Clark took 
him out and asked him to be security for his appearance upon 
the ca. s a  in question, which he declined ; when they returned 
into the house, the defect in the papers had been discovered, 
and plaintiff said he would return the papers to Lee Wells or to 
bhe magistrate, to have the mistake corrected. 

Willie Jones was then sworn for defendant. Said that plain- 
tiff told him he had arrested Clark and Brown before, and had 
to let them go on account of a defect in the pape'rs. 

The defendant's counsel requested the Court to charge the 
jury, that if they should believe there was in faut no arrest of 
Clark and Brown, yet, if they believed the testimony of J. W. 
Reeves, J. King and Willie Jones, there ww probable cause, 
and they should find for the defendant. 
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The Court refused so to charge, but instructed the jury that 
the first question for them to decide was, whether there was in 
fact an arrcst of Clark and Brown, and that depended on the 
intention of the partics when they mere togethcr at  Brown's ; 
that if there was an arrcst, and thc parties so considered it, and 
they should find that the plaintiff swore therc was no arrest, 
there was probable cause for suing out the State's warrant, and 
they ought to find a vcrdict for tile defendant. But if, after 
duly considering the evidence, theyshould be of opinion that it, 
in fact, was no arrest of Clark and Brown, and that the plain- 
tiff statcd in the County Court what took place a t  Brown's, as 
deposed to by Pierce Roberts, in the presence and hearing of 
the defendant, then the Court instructcd thcm that there was 
no probable cause for taking out the State's warrant by the de- 
fendant, and if they should further believe that the defendant 
was actuated by malice in what he did, the plaintiff would be en- 
titled to damages. 

Under these instructions the jury found verdict for the 
plaintiff. 

Motion for a new trial. Rule discharged, judgment and ap- 
peal to this Court. 

N. W. Toodfin, J. ?% TVoodj~i,r and Henry, for plaintiff. 
Gaither and J. Baxter, for defendant. 

BATTLE, J. The charge of his IIonor, in relation to the en- 
quiry, whether the plaintiff had in fact arrested Clark and 
Brown, previously to his cxanlination in the County Court, 
where he swore that he had not done so, is fully supported by 
the decision of the Court in the action of slander Between the 
same p a r t i e ~ , ' ~ r o w i n ~  out of the same transaction. JONES v. 
JONES, 13 Ired. Rep. 448. The rcsidue of the cbarge fo l lo~ed  
necessarily from the previous part of it, and the defendant's 
counsel has very properly declined to contend that it is erroneous. 
The testimony of J. W. Reeves, S .  King and Willie Jones, as 
stated in the bill of exceptions, is substantially the same with 
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what was sworn by the plaintiff in the County Court, as testi- 
fied by Pierce Roberts ; and his Honor was therefore right in rc- 
fusing to instruct the jury, otherwise than he did, upon the tes- 
tinlony of Roberts. The judgment must be affirmed. 

Judgment affirmed. 

WILLIAM D. JONES v. JOSIAH JONES. 

Accorciiug to tkle gcneral understanding of thc profession, where a plaintiff is 
not required to filea formal declarat~on, the Court is to assume thal his decla- 
ration oontaini all the nvcrn~e~ita  iieccssnry to sustain his case. 

In  an action or  slander, wlierc the words proved are not actionable in them- 
selve-, they cannot be made so by the aid of other words, spokcn at  a differ- 
ent  time and place, w h i e l ~  are barred by the Statute of Limitations. 

ACTION of Slander, tried before his Honor Judge DICK, at 
the Spring Term, 1854, of Buncombe Superior Court. 

Thc plailitiff's incipitur, or memorandum of his cause of ac- 
tion, filed i n  lieu of a declaration, is as follows, " that  he, the 
plaintiff, had sworn a, lie, in smearing in the County Court of 
Buncornbc, in a cnse whcrcin A. B. Clmnn na3 plaintiff, and 
Rcaben Brown and Hug11 Clark nere defendants, on n ca. sa. 
that  he had sworn a lie, in stating that the plaintiff had not 
served a ca. sa. on the defendant Brown. That he swore a lie 
in swealing tllat he did not have a cn. su. in his hands against 
the said Brown. A charge of perjury in the above case, with 
all the  variations of expression, and with the necessary inuen- 
does. A charge of perjury gencrally." The plaintiff first of- 
fcred in evidence the depositions of Henry Worley and Mira 
Rorley. 

Tllc deposition of Worley is as follows : " I heard Josiah 
Jones say that \V. D. Jones swore a lie about serving a ca. sn. on 
Rcoben Brcwn, and he could prove it. H e  said he more  a lie 
in two other cases. Some time in September 1845, the conwr- 
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aation took place a t  my house, relative to his swearing a ll"e in 
serving a ca. sa. on Reuben Brown, and the balance of the con- 
versation took place next day, as we were travelling together, 
~elat ive  to his swearing a lie in two other cases." 

Mira Worley swore as follows : " I heard Josiah Jones say 
that W. D. Jones swore a lie, but I did not hew him say in what 
case.9' 

The plaintiff also proved by one David Duckett, that he heard 
the defendant, more than six months before the commencement 
s f  this action, say, that the plaintiff had smoln a lie in the 
County Court of Buncombe, in the case of A. B. CHUNN V. 

BROWN and CLARK, and he also proved by a witness that plain- 
tiff Tvas sworn in that suit as a witness for the defendants. The 
plaintiff's counsel contended that the jury had a right to take 
into consideration the evidence of Dueket, although he spoke of 
words spoken more than six months before the commencement of 
this suit, in order to fix the meaning of the words stated by the 
witness Rorley and wife; but the Court was of opinion, and in- 
structed the jury, that before the piaintiff was entitled to recover, 
he must prove the speaking of actionable words by the defen- 
dant, within six months preceding the commencement of the ac- 
tion, and as the words proved by-Worley and wife were the only 
words spoken within six months, and as they ncrenot actionable, 
the plaintiff could not recover ; for, that the words proved by 
Duckett could not be brought to aid the other words, so as to 
make them sustain the plaintiff's cause of action. What mas 
proved by Duckett might have been considered by the jury to 
show the defendant's malice, so as to aggravate the damages, had 
the plaintiff made out a good cause of action independently of 
them, but, having failed to do so, they were not to be considered 
by them a t  all. 

I n  obedience to these instructions, the jury rendered their ver- 
dict for the defendant. Plaintiff moved for a venire de nouo, for 
error in the charge of the Court. Rule discharged; judgment 
md appeal to this Court. 
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N. W. Woodjn, J. W. WoodJin, and Henry, for pl?intiff. 
J. Bazter and Gaitha; for defendants. 

BATTLE, J. His Honor was undoubtedly carrect in holding 
that the actionable words proved by the witness Duckett to have 
been spoken by the defendant, six months before the commence- 
ment of the suit, could not be taken into consideration by the 
jury, for the purpose of ascertaining what was said to Worley 
and wife, in the State of Georgia. The testimony of Duckett, 
a s  his Honor very properly stated, could be used only to show 
malice, and enhance the damages, after words actionable in 
themselves had been proved to have been uttered by the defen- 
dant of the plaintiff, within the time of limitation. The quee- 
tion then is, whether the words spoken in Georgic~, less than six 
months before the writ was issued, as testified by Worley and 
wife, were in themselves actionable ? The defendant's codnsd 
contends that they mere not, because they did not refer to any 
judicial proceeding, so as to show that the crime of perjury was 
imputed to the plaintiff; and, in support of his argument, the 
counsel refers to the cases of HOLT V. SGHOLPIELD, 6 Term Rep. 
691 ; BROWN v. DULA, 3 Murp. Rep. 574. I n  the latter case, 
i t  was said by Chief Justice TAYLOR, that " it is established bp 
a long series of cases, that, to say a man is foresworn, or that 
he has taken a false oath, generally, and without reference to 
some judicial proceeding, is not actionable, and the reason i 4  
that, in the latter case, a perjury is charged, for which, were 
the charge true, the party vould be liable to be indicted and 
punished; in the other, a breach of morality is imputed, of 
which the law does not take cognizance. The declaration in 
the case did not aver any colloquiun, but stated merely that the 
defendant spoke of the plaintiff, ': these false, scandalous, ma- 
licious and defamatory words ; that is to say, he swore a lie, and  
I can prove it, meaning thereby that the said plaintiff had com- 
mitted wilful and corrupt perjury." The facts, as they appear- 
ed upon the trial, mere, that the plaintiff and one Allison were 
standing toyther ,  when the defendant walked up, and a d d r e w  
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ing himself to Allison, said, "You are a good man, and I like 
you, but that man (pointing to the plaintiff) is a rascal; he 
swore to a lie against me, and I can prove it." Allison was 
well acquainted with the parties, and had heard that, upon tho 
trial of an indictment against the defendant, in Wilkes Court, 
the plaintiff had been examined as a witness for the State, and 
the record of the prosecution was give I in evidence. A vcrdict 
was rendered for the plaintiff, subject to thc opinion of the 
Court upon the question, whether the words were actidnablc; 
The Court was of opinion that, as the declaration did not set 
forth any colloquium to which the inuendo could ha.ve reicrence, 
the words wcre not actionable, and gave judgment accordingly, 
which upon appeal was affirmed in this Court, upon the ground that 
'' in a, charge of false swearing, unless from the accompanying 
words i t  is clear that a judicial forswearing was meant, the 
plaintiff must show upon the record, that the defendant alluded 
to  some particular forsmearing, which amounted to perjury." 

I t  is manifest that the judgment in favor of the defendant 
was founded upon the want of an averment in the dcclarationt 
that there was a colloquium, referring to a false swearing in a 
judicial proceeding. The same objection was made and pre- 
vailed in the case of HOLT v. SCHOLPIELD. I n  both cases, 
had tlicre been propcr avcrnients in the cleclaration, thc plain- 
tiff, rcspectivcly, could have recovered upon the proofs. Thus, 
in the case of S A S S E ~ ~  V. ROUSE, 13 Ired. Rep. 142, Judge 
PEAESON, in delivering the opinion of tho Court, said, that 
" thc general rule is, words are to be taken in their ordinary 
acceptation, and it is the duty of the Court to decide whether 
they do or do not import a charge which is slanderous. An  ex- 
ception in favor of a plaintiff is, that though the words do not 
in their ordinary meaning impcrt a slanderous charge, yet, iif 
they a m  susceptible of such a nzea.ning, and the plaintzy avcrs a 
fact, from which it may be jnferrcd that they were used for the 
purpose of nmking the charge, upon proof of the averment, it 
should Le left to the jury to say whether thc defendant used the 
words in thc sense imputed, or in the ordinary sense." As  aa 
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illustration, two examples are given : one of which is, that  " if 
therc is an averment, that the plaintiff had been examined as a 
mitncss in Court, and the words are, "he is forsworn," upon 
proof of the averment, it might be left to a jury wl~ether the 
word forsworn mas used in the sense of having committed a per- 
jury." I n  the case before us, as the defendant did not require 
8 formal declaration, we are to assume, according to thc 
understnnding of the profession, that the plaintiff's declaration 
contains d l  the necessary averments, to wit, that there vas  a 
cause pending in the County Court of Buncombe, in which A. 
B. Chunn was plaintiff and Brown and Clark defendants, and 
that the plaintiff was examined as a witness in said suit, and 
gave the testimony which the defendant charged to be a lie ; un- 
der such a declaration, we think, upon the principles established 
in the cases above rcferred to, that the testimonyof Worley and 
wife aught to have been submitted to the jury, together with 
the other testimony in the cause, for them to determine whether 
the defendant, in using the words, that " William D. Joues, (the 
plaintiff) swore to a lie, about serving a en. sa. on Reuben Brown, 
and lie could prove it, nnd that he swore to a lie in two other 
cases," did not mean to refer to his swealhg to a lie in thc case 
of CHUXX v. BROWN and CLARK, and thereby to iinputc the 
crime of perjury. I n  refusing to do' this, his Honor crrcd, and 
for this error the judgment must be reversed, ;nd a wrzire ds 
novo awarded. 

PEE CURIAM. Judgment reversed. 

JOHN WILFONG v. PAUL CLINE. 

Whcrc :IN 311p';11 is taken from tlic j u r lg~~ icn t  oi' a Justice of 111,: Pc:t~.e to the  
Sr~[)i.l.ivr Court by o m  of' two del ;~ut l i l~~ts ,  b ~ l t  by i ~ ~ k t n l t c  oi' t l i~ ,  Clcxl;, i t  is 
sent 11p as the appeal  of both, is tried as the nppeal of Loth, a u d  upon the 
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trial, the admissions of the party who did not appeal, are given as evidence 
against the defendant who did appeal, and after the trial, and a verdict in 
favor of the plaintiff, the magistrate is permitted, by consent of parties, to 
amend his proceeding so as to make it the appeal of one only, it was error 
to permit the verdict to stand ; for, by the amendment, the admissions of t h e  
dismissed party were rendered incompetent. 

Where one of the co-obligors in a bond says, '< I signed the note, but will never 
pay it," this will not rebut the presumption of payment arising from the 
length of time ; for, though it may afford proof that he has not paid it, it does 
not follow that the co-obligor has not. 

Action of Debt, begun by warrant and carried to the Superi- 
or Court of Catawba, by appeal. where it was tried beforc his 
Honor Judge DICK, at the Fall Term, 1853. 

The case sufficiently appears from the opinion of the Court. 

Boyden, for plaintiff. 
Craige, for defendant. 

NASH, C. J. I n  the opinion of his Honor belom, there is 
error. The suit in the Superior Court was against Cline alone. 
It had been commenced before a single magistrate against the 
present defendant and the administratrix of John Bost, upon a 
bond excuted by both Bost and Cline. The defence mas, under 
the act of 1836, ch. 65, s k .  13. More than ten years had 
olapsed after the course of action accrured before the issuing of 
the writ, whereby a presumption of payment arose. Thc mngis- 
trate gave judgment against both defendants, and Cline alone 
appealed. By mistake the appeal was taken up to the Superior 
Court for both the defendants, and it was so tried in that Conrt 
before the mistake mas discovered, and by consent of plaintiff's 
counsel, the record mas an~ended according to the truth. Upon 
the trial, the plaintiff, after objections by defendant, was per- 
mitted to give in evidence the declaraticns of Mrs. Bost, the mi- 
dow and administratrix of John Bost. deceased upon the ground 
that they were the declarations of a party to the record. This, 
we have seen, was not the fact. She was not a party to therecord 
in the Superior Court, she would have been, and was a competent 
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witness against the defendant, but her declarations certainly were 
not. 

At the time the warrant was served on Cline, he admitted he 
had executed the bond, but declared he never would pay it. This 
declaration certainly could not operate to repel the presumption of 
payment from the lapse of time. This may amount to an ad- 
mission that he had never paid it, but was no evidence that his 
co-cbligor had not. Were the declarations of the representative 
of John Bost competent evidence against his co-obligor, Cline? 
We think not. In  the case of MCKEETHAN V. ATKINSON, 
ante. 421, this Court decided that a payment by the principal in 
a note or bond of any portion of the money due upon it, within 
ten years before the bringing of the action, would be a sufficient 
answer to the presumption, and that, upon the ground that a 
payment is an act which operates to the benefit of both the ob- 
ligors, and and of which both can avail themselves. Whether 
the declarations of John Bost would, as to Cline, be competent, 
we do not decide, the declarations of his administratrix, of what 
she had heard him say, are not. 

The record was amended by the magistrate after the Judge's 
charge, and after the jury had returned their verdict. I t  then 
stood as the amendment spoke, and his Honor ought either to 
have withdrawn his charge, and directed the jury to disregard 
the evidence as to the declrations of XIrs. Eost, or to haye set 
aside the verdict and granted a new trial. 

For this error in receiving the testimony of Mrs. Bost, the 
judgment must be rercrsed and a venire de novo awarded. 

Judgment reversed. 
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DOE ON TIIE DEMISE OF IIUCII McAULA4Y, v. CALVIN ESRN- 
HART. 

Whcther the tenant in possession is the tenant of the defendant, or of one as 
whose la.nd the premises in controvcrsp had be-n sold, by virtue of a jadg- 
merit and esecution, at  a Sheriff's sa.le, is a question of fkct, which is to be 
s i ~ b n ~ i t t r d  to the jury, and the doeds under which thc defendnnt entered, are 
clcar!y admissible on that subject. 

Where a paper is proved to be destroyed, its contents m:ly be spoken of'without 
any noticc to the other side to poducc it. 

Evideiice of " a family arrangement," to defraud creditorb by giving off other 
land.;, than the tract in dispnte, to other eons as they arrivedof' age, it not be- 
ing r l~own that the father was in debt a t  the time of the conveyanccs, is not 
ai1:nissible on the question of haud. 

TIIIR was an action of Ejectment, tried before 'his Honor 
Judge ELLIS, a t  the Fall  Term, 1852, of Cabarrus Superior 
Court. 

The plaintiff's lessor claimed title from one Solomon Earn- 
hart, sr., the father of the defendent, and showed in evidence 
s e r e i d  judgments an6 c xecutions agaillst the said Solomon, sr., 
a levy upon the prcmiscs in question, a sale and Sheriff's deed 
for tlie same. 

A nitness mas then called for the plaintiff, who testified tha t  
thc tlcfcndant a a s  thc son of Solomon Earnhart, sr., and living 
with him on the land a t  the t h e  of the sale to plaintiff's lessor, 
and tha t  on the day after the sale, the father left the 1 remises, 
leaving the defendant in possession, and was in the habit of rc- 
turning and taking part in the management of the farm and 
workshop. 

The defendant clailncd title as the tenant of one Solomon 
Earnhnrt, jr., anothcr son of the defendant in tlie exucution, 
who claimed title by a decd of b:trgnin tlnd sale from his broth- 
er, onc John M. Earnhart, ~vho claimed hg a similar decd from 
Solomon, sr. This deed a n s  d:~ted i n  1,9413, and that  from John 
M. to Solomon, jr., in 184-1. The plaintiff objected to the 
inti-ocluction of these deeds, upon the ground that  the dcfen- 
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dant was estopped from setting up any defence which the de- 
fendant, in the execution could not sct up, as the defendant w-cnt 
in under him. The objection was overruled, and the evidence 
admitted, to which the plaintiff excepted. 

The conveyance from Solomon, the father, to John 31. Earn- 
hart, vas attacked for fraud, and many witnesses examined. 

To rebut this evidencc, the defendant introduced John M. 
Earnhart, who, in the course of his evidence, stated, that the ttccd 
from himself to his brother, Solomon, was made in consideration 
of a note for $1200, xhich was afterwards paid off and de- 
stroyed. The plaintiff objected to his speaking of a note, unlese 
he produced it. The evidence was admitted by the Court. 
Plaintiff excepted. 

The plaintiff then offered to prove the fraud alleged, by S ~ O W -  

ing that there was o f'amily arrangement, whereby Solomon, sr., 
gave other tracts of land to other sons, as they came of age, 
contending, that the plan for defrauding his creditors was pre- 
concerted between the said Solomon, the father, and his sons. 

The evidence was objected to and rejected by the Court, for 
which plaintiff excepted. 

There was a verdict and judgment for the defendant, and ap- 
peal for error iu the matters excepted to by the plaintiff. 

Wilson, Burringer and B p u m ,  for plaintiff. 
Osborne and Boyden, for defecdants. 

BATTLE, J. The only questions raised upon the trial, relate to 
to the admission and rejection of testimony : 

1st. Both parties claimed under Solomon Earnhart, sr., the 
father of the defendant ; the lessor of the plainti5, as a purcha- 
eer a t  sheriff's sale, under a judgment and execution; the do- 
fendant as tenant to his brother, Solomon Earnhart, jr., who 
was alleged to be a purchaser by deed, dated in 1844, from his 
brother John M. Earnhart, who claimed under a deed, dated in 
1843, from his father, the said Solomon, the elder. Both these 
deeds were prior to the time when the plaintiff's lessor acquired 
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title; but he contended that Solomon, the elder, was the 
actual occupant of the land in question, and that the defendant 
was his tenant, and could not set up any other title as against 
the lessor, and he introduced testimony, tending to show such 
tenancy. To rebut this proof, the defendant alleged that he 
was the tenant, not of his father, but of his brother, Solomon, 
the younger, and offered the deeds above mentioned, to show his 
brother Solomon's title, together with testimony tending to show 
his tenancy under his said brother. The deeds and other testi- 
mony were objected to, but were, as we think, properly admit- 
ted by the Court, for the purpose indicated. The question of 
tenancy was certainly one of fact, which was to be ascertained 
before the rule of law, insisted upon by the lessors, could apply. 
The testimony introduced by the lessor, to show that the de- 
fendant was the tenant of his father, could not conclude the da 
fendant from introducing testimony to contradict it, and show 
that, in truth, he was not the tenant ~f his father, but of his 
brother. The deeds were certainly admissible, to show that his 
brother had the prior and preferable title from his fitther, under 
whom both parties claiped. 

2. The witness had undoubtedly a right to speak of the con- 
tents of the note of $1200, without producing it, because he 
swore that he had paid it off, and destroyed it. ROBARDS v. 
MCLEAN, 8 Ired. Rep. 522. 

3. The testimony proposed to be offered by the lessor of the 
plaintiff, to show that Solomon Earnhart, sr., with the view to 
defraud his creditors, executed deeds to his sons, as they succes- 
sively come of age, for different portions of his land, was inadmisei- 
ble, for the reason that it does not appear that, at the time 
when they were executed, he had any creditors to be defrauded, 
The bill of exceptions does not set forth a single debt w W  
Solomon Earnhart, the elder, owed at any time, except the srte 
upon which the judgment and execution were obtained, udw 
which the lessor purchased, and it no where appewsre when thr& 
was contracted. 
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We can see nothing, therefore, to show that the Court wae 
wrong in rejeeting the evidence. Being unable to find any er- 
ror in the record, we must affirm the judgment. 

Judgment affirmed. 

BARLLDA ROYAL v. OBADIAH SPRINKLE. 

To make the acts and declarations of a person evidence against a party, upon 
the ground of his being an agent, snch agency must be esvdblishcd by evie 
dence, indcpendcnt of such acts and declarat~o~is. 

ACTION of Trover for a wagon, tried before his Honor Judge 
CALDWELL, a t  the Spring Term, 1853, of Wilkes Superior 
Court. 

I t  appeared on the trial, that the plaintiff and defendant had 
some understanding about the ironing of a wagon for a certain 
quantity of bacon, and that the wagon and bacon were taken to 
the defendant's smith shop, where the bacon was weighed and 
put into the defendant's possession; that some disagreement 
took place between the parties in relation to the work, and there- 
upon the wagon was taken home by the plaintiff, and the bacon 
left. A warrant was brought by plaintiff for the bacon, a judg- 
ment rendered, and an appeal prayed by defendant ; but, before 
the same was carried to Court, one Sturdevant went to the 
house of the plaintiff, taking with him the cart and oxen of de- 
fendant, and told plaintiff that Obadiah said, if he would send 
over the wagon, it should be ironed for the bacon. This testi- 
mony was objected to, but received by the Court, for which de, 
fendant excepted. The wagon was ironed, but refused to be de- 
Evered on demand, upon the ground, as defendant contended, 
that she was first to deliver him the judgment for the bacon. 
There was much other evidence in the case, but it is not mate- 
rial to be atated, 8a the only queation raised for the determina- 
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tion of this Court, was, vhether any sufficient agency had been 
established as to Sturdevant, so as to render his declarations 
sdmissiblc. 

Verdict for plaintiff; motion for a new trial, for the inatter 
exccptcd to ; motion overruled ; judgment and appeal. 

2fLtt~l~eZ1, for plaintiff. 
B o g d t x  and IT. C. JOJO)LBS, for defendant. 

NASII, C. J. The case states, that the only question rcfcrred 
to this Court is, whether there was evidcnce of the agency of 
one Sturdevant, so as to admit his declarations. Tlie contro- 
versy betwecn the parties is as to the title of a wagon for the 
allegcd coversion of which the action is brought. Thc witness 
Sturdevant wits a workrnan in the sliop of thc defendant, and 
canla to the house of the plaintiff, driving an ox-cart belonging 
to the dcfcndant, and delivered to licr the messagc stated in the 
case. The reception of t l k  tcstimony was opposed by tlw de- 
fendant, but received by the Court, upon the ground thnt there 
was evidence that, as Sturdcvant acted as the agent of tlie de- 
fendant, what he stcdted or did ~ i t h i n  the scope of his authority, 
and in tile course of its executiou, bouud his prix~cipal. 3~1t, to 
have this efict, and to make his act or declaration c~itleiicc, it 
must bc proved by propcr eviilence, independcnt of such n e t  or 
declarations, thzt he was tlie agent of him, he professes to rcpre- 
sent. I f  it were not so, any insn might be bound to a contract 
$0 which he nevcr had assented, by the acts and declarntioii~ of 
8 person he never had autliorizcd to act for him. W i ~ ~ r . ~ a i s  v. 
W I L L I ~ S ,  G Ired. Rep. 253 ; JIoiulto~ v. STUTTS, 8 I I ~ .  X<p. 
49. The evidence set forth in tlie csccption does not ~ii0~7i my 
agency whatever, and we arc a t  a loss to see, under tlie rnlc, as 
to  the proof of agency, upon what circumstance or tcstimony 
the opinion was founded. We are compelled to declue there 
was no such evidence, and that there is error. 

Judgment reversed, and o ueniro de novo awardcd. 
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A L E X A N D E R  DECKWORTEI v. DAVID WALKER. 

The -,s.mt of sastl-atior: in  a nmle male doesnot meet the alkgation of'unsonnd- 

ne  >3. 

Whert: :r inak  mi?le, w!?ic!l iin? tlrr n w d  d e r e l o ~ ~ r n e ~ r r  in the scrotlmi: is sold at 
pail!lic nuctlon, I!?,. 111:~sial 01' !.!106iit c n y ~ t o r  appl le i  :O the  claim oi dCmiag,~i for 
urisoun~lixss in respect of'tiie nni~iial's Lcu:g not castratcd. 

ACTION in the c;Lse for a Deceit in thc sale of a mule, tried 
before his Honor Judge DICI~ a t  the Spring Term, 1854, of 
Burke Superior Court. 

The defendant offered for sale, a t  public auction, a male mule, 
~qhich had not been castrated, but which had the usual visible 
developments in the scrotum. Khile the mule m s  being cried 
by the auclioneer, the plaintiff came up and proposed to give 
seventy five dollars for the animal if he was sound ; to ~ h i c h  the 
defendant replied that  the mule was sound. The trade was 
thereupon coneluded ; the 1,&ntiff paid the seventy-five do]- 
lars to tl:c defenclant, n l ~ d  liad the mule sent to a stable 
which he cicignated. A few h o u ~ s  afterwards, the plaintiff ac- 
c o e h l  [he defendant and informed him that he had discoveied, 
since the sale, that the male was not gelded ; that  he had no idea 
he mas pcrchasing a stud mule, and was cheated. To this 
the defendant replied that he suppposed everybody knew the 
q u n l i t ~  of the animal in this particular, but offered to take back 
the : rde  mtl rcftuld to the plaintiff the money he had received. 
'Chis the plaintiff refused to do, s a ~ i n g  he never made a child's 
hargnin, but m s  nilling to forego his right to sue, if the defen- 
dant would pay him five dollars, which, he said, would cover the 
risk of the necessary operation of gelding. The defendant re- 
jected this proposition. and accordingly the plaintiff brought his 
suit. 

His honor charged the jury" that the fact of the mule's be'ng a 
rtud, and not castrated, would not in law amount to unsoundr~css ; 
and that  the evidence, if believed, showed that  the mule was am 
entire animal, and such certainly did not make him unsound," 
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and charged further that even if the law was otherwise, the 
plaintiff would not have a right to recover, because the unsound- 
ness alledged was one of those apparent defects to which the 
doctrine of caveat en~ptor applies. 

Under these instructions, the jury rendered a verdict for the 
defendant. 

Motion for a venire de TLOVO. Rule discharged ; Judgment 
and appeal to the Supreme Court. 

Avery, and Gaither, for the plaintiff. 
Bynum, for the defendant. 

BATTLE, J. We cannot conceive of any principle upon which 
the decision of his Honor can be impugned. The plaintiff's 
eounsel acknowledge that they have becn unable to find any au- 
thority opposed to it, and we should require a very direct and 
strong one against it, before we could feel ourselves at  liberty to 
overrule it. The mule was in good health, and was possessed of 
all the parts, with which nature had endowed him, and therefore, 
was sound in law as well as in fact. But if the want of castra- 
tion could be deemed unsoundness, " the usual visible develop 
mentv on the scrotum" which the plaintiff might have seen, had 
he looked as well before as after the sale, were sufficient to have 
admonished him, " caveat emptor." The jury were properly 
instructed, and the judgment upon their verdict, in favor of the 
defendant, must be affirmed. 

PER CURIAM. Judgment affirmed. 

6TATE T. ROBERT SIIERRILL. 

An indictment charging the defendant with going into a religious congregatio. 
engaged in actual service and then and there exhibiting himself drunk, and by 
rursing and swearing with a loud voice, and by making indecent gestures and 
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grimaces, disturbing them, is not sustained by proving that he disturbed them 
by striking the meeting house, on the outside, with a stick. 

f ndictment for disturbing a religious congregation, tried before 
his honor, Judge DICK, at the Fall Term, 1863, of Catawba Su- 
perior Court. 

The facts of the case sufficiently appear from the opinion of 
the Court. 

Attorney General for the State. 
Guion, for the defendant. 

NASII, C. J. The indictment charges thatwhile the congregb 
tion of Olivet Church were engaged in religious worship, the 
defendant " unlawfully, willingly and of purpose, maliciously 
and contemptuously, did come into the congregation aforesaid 
during divine service, actually going on as aforesaid, and did 
then and there willingly and of purpose, &c., disquiet and &a- 
turb said eongregation, by then and there exhibiting himself 
drunk, and by then and there cursing and swearing with a loud 
voice, and also by talking with a loud voice, and also by making 
unusual gestures and grimaces." The several facts charged 
upon the defendant, certainly amount to an indictable offencre, 
but, unfortunately, the evidence sustains no one of them. The 
case states that the defendant was not within the meetinghouse 
during the meeting, and that the only noise, which disturbed the 
congregation, was the one made by the defendant, striking with 
a stick against the outside of the house. The State did not 
rest its charge against the defendant, by averring that, by loud 
and unusual noises, he had disquieted the congregation ; in which 
case, any such noises, however made, with a view to such d$ 
turbance, and attended with that effect, would hare sustained 
the indictment; but it has particularized when the actu were 
done, and what they were. I t  was the duty of the Sbts tb 
have given evidence of some one of them. Certainty, in e t e t i q  
the facts constituting the offence, is required iP every in&& 
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ment, but not absolute certainty; and if the offence is stated 
with more particularity than is required, i t  must be proved as 
laid ; any material variance will be fatal. Arch. P1. and FY. 
45, 98. REX V. DOWLIN, 5 T. R. 311, 17. I n  the case of 
STATE V. COWAN, 7 Ired. Rep. 239, his IIonor Judge RUPPTN, 
in commenting upon an opimon OF Lord IIALE on this subject, 
says : " Fairness to the prisoner, and a11 legal analogy, require 
that, when the offence is laid in one of those ways, (where the 
statute, under which the prisoner was charged, describcd the of- 
fence as taking place in two ways,) it ought to be proved as laid, 
and not in the other mode." This principle, we think, governs 
this case. I t  was not neressary that the indictment should have 
located the misconduct of the defendant in the house ; the un- 
usual noise, if made for the purpose, and with the intent to dis- 
turb the congregation, was as much a violation of the peace and 
of the law, when made outside the house, as when made within 
it. I t  is true, it was the noise which, in this case, constituted 
the offence, and if so charged, it would havc been sufficient; 
but the State has charged how the noise was made, and where; 
and it must be held to the proof of it, as laid. 

There must be a venire de novo. 

WILLIAM JOHXSTON v. JAMES C. RUDESILL, ET AL. 

Evidence. Damages. 

THIS was a petition to  recover damages for an injury to the 
plaintiff's saw mill, caused by the defendant's erecting a dam for 
a mill below, over the same stream, and thereby ponding the 
water back on the wheels of the plaintiff's mill. The suit was 
commenced in Gaston Gounty, and removed to Meeklenburg, 
where it  was tried a t  the Fall Term of 1853, before his Honor 
Judge DICK. 

On the trial, it was admitted that the plaintiff was entitled to 
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recover, and the only question was the amount of the damages. 
For the purpose of affecting the question of damages, the de- 
fendant offered one Ramsour, a Millwright, as a witness, and 
proposed to ask him '' if he could not, with an expenditure of 
five hundred dollars, take the site of the plaintiff's saw mill, ob- 
structed as it was, and put a faw mill, which would saw one 
thousand feet per day," it having been proved before, that when 
unobstructed, the plaintiff could saw only about four hundred 
feet per day. The question was excepted to by the plaintiff, and 
rejected by the Court. After a verdict for the plaintiff, a mo- 
tion for a new trial was made, for error in rejecting this testi- 
mony, which was refused, and a judgment given, from which the 
defendant appealed. 

Boyden, for plaintiff. 
Guion, W h a ,  and Bynum, for defendant. 

BATTLE, J. We cannot conceive of any principle upon which 
the testimony oflered by the defendant, and rejected by the 
Court, was admissible for any legitimate purpose, in ascertaining 
$he amount of damages to which the plaintiff is entitled. The 
plaintiff certainly was not bound to make the improvements in 
his Sam Mill, suggested by the question which the defendant pro- 
posed to put to hiswitness, Ramsour. And because he declined 
to erect a more costly, though it might be a more profitable es- 
tablishment, he did not forfeit his right to recover the actual 
damages which he had sustained in his more humble mill by the 
wrongful act of the defendants. 

The judgment must be affirmed. 
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B. H. GRANT ET. AL. EXECUTORS v. J. A. REID ET. A&. ADM'R. 

In an action at !aw, upon a negotiable paper alleged to be lost, the loss cannot 
be proved by the oath of the plaintiff. His aflidavit is not admissfile to 
prove that Be had nor negotiated the paper, nor fur any other purpose, but, 
in Courts of Equity, to give jurisdiction ; and ln both Courts, to let in secon- 
dary testimony 

~CHAUXCY v. BALDWIN, Jones' Rep. 78, cited and approved.) 

AGTION of Debt, tried before his Honor Judge DICK, at the 
Gpring Term, 1853, of McDowell Superior Court. 

The suit was commenced originally by a warrant before a 
Justice of the Peace, by the plaintiff's testator, and came up 
by successive appeals to this Court. On the trial before the 
Justice of the Peace, the plaintiff's t es ta t~r  made khe follow- 
ing &davit : 

" Wiiam Grant maketh oath, that John Reel, late of Mc- 
Dowell county, was indebted to him in the sum of forty dollars; 
that, on the 5th day of May, 1848, he, the said Reel, executed 
his note to affiant, due one day after date, for forty dollars, as 
evidence of said indebtedness. Affiant swears that the note has 
been mislaid or lost." 

H e  also swore, in another affidavit, " that the note had not 
been negotiated or assigned by him, but was justly owing to 
him by the defendants." These affidavits were offered on the 
trial in the Superior Court, and objected to by the defendant, 
but received by the Court, subject to the question reserved. 
The plaintiff's intestate having died, and the present plaintiffs, 

bii executors, having, in the mean time, been made parties, they 
made the further affidavit, "that they had made diligent search 
for the note, and could not find it," which was also objected to, 
but received by the Court, on the terms above stated. Upon 
this and other evidence, the cause was submitted to the jury, 
ander an agreement that the questions above stated should be 
reserved for his Honor's consideration, with leave to get aside 
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the verdict and enter a non-suit, if rendered for the plaintiffs. 
The jury found the verdict for the plaintiffs. 

Afterwards, his Honor, having considered the questions re- 
served, and being of opinion with the defendants, orde~ed the 
verdict to be set aside, and a, non-suit of the plaintiffs entered. 
From which judgment the plaintiffs appealed to this Court. 

Bynum and Davis, for plaintiffs. 
dvcry, for defendants. 

BATTLE, J. We are informed by the counsel for the plaintiffs, 
that this appeal was taken before the case of CHAUWCY v. BALD- 
WIN, decided a t  the last December Term, (see ante. 78,) w a ~  
reported. We think that the present case is substantially the 
same with that, and must be governed by it. The affidavit of 
the plaintiffs' testator, that the note sued on had not been ae- 
aigned nor negotiated by him, was inadmissible as testimony, 
and cannot therefore make any difference. The loss or destruc- 
tion of a note or bond, is the only fact which the party's own 
affidavit is admissible to prove, and that only for the purpose of 
giving jurisdiction to the Court of Equity, and of admitting 
secoudnry evidence of the contents of the note or bond, in the 
Courts either of law or equity. 

Judgment affirmed. 

JOHN P. IIOVSTON, SURVIVING PARTXER, v. ROBERT SlMP 
SON. 

A bxilec wllo has hired a horse for a year, has such a n  in te re~ t  as may be sold 
by CXLCU ~ N J I ~ .  

The  nliicer wllo .sells such an interest, but ~nal ies  a bill of salr i , r  11.0 propcrty 
abulntcly,  <to:,$ not thereby subject lli!l~selt' to ;in : ~ c t  ibn; l!is act pas:es the 
particnlrrr intcrest of the bailee, and  is void as  to the remainder. 
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Action of TROVER, for the conversion of a mule, with a count in 
case, tried a t  the Spring Term, 1854, of Union Superior Court, 
his Honor, Judge SETTLE, presiding. 

The mule in question had been bought in South Carolina, in 
December, 1850, by one James M. Houston, who returned with 
the animal, and sold it to the plaintiffs for seventy-five dollars, 
and by way of payment, received a credit for that amount on the 
books of the plaintiffs, who were merchants. A t  the same time, 
it was stipulated and agreed that J. 11. Houston was to have the 
mule for twelve months, a t  a dollar a month. An execution was 
put into the hands of the defendant, (who mas a constable,) in 
April, 1851, under which he levied upon the mule in question as  
the property of James M. Houston made sale and conveyed it 
by a bill of sale to the purchaser, "out and out." 

The mule was in the neighborhood when the writ was sued 
out, never having been taken away. 

His Honor charged the jury that the plaintiff could not reco- 
ver in the count for Trover, for that he had not the right of im- 
mediate possession, when the suit was brought. But, inasmuch 
as the defendant had made a bill of sale for the absolute proper, 
ty in the niule, he was entitled to recover on the connt in case. 

Under these instructions, the jury found a verdict for the 
plaintiff, and the defendant appealed. 

Osborne, for plaintiff. 
Bynunz, and Wi?son, for defendant. 

PEARSON, J. There is error in his Honor's charge. The 
count in Trover is abandoned. The only question arises under 
the second connt, which is in case, upon the special circum- 
stances. The jury were instructed that if they believed the ti- 
tle of the mule was in the plaintiff, they mere, upon that count, 
entitled to a verdict, inasmuch as the defendant had made an ab- 
solute sale of the mule during the continuance of the particular 
estate. The animal in question had belonged to one Houston, 
who, being indebted to the plaintiffs, sold him to them, in 
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discharge of their claim. Immediately after the sale, Hous- 
ton hired the mule from the  lai in tiff for one year, giving a dol- 
lar a moath. Before the expiration of the year, a justice's 
judgment was obtained against Houston, and the execution be- 
ing levied on the mule, he was sold absolutely. The interest 
which Houston had, though but for a year, as a bailee for hire, 
was such an interest as could be soldunder execution, and the pus- 
chaser could acquire, by virtue of the sale, per se, nothing b d  the 
interest which was in the debtor IIouston, and after the expiration 
of the time for which IIouston had hired the animal, the right 
of possession reverted to  the plaintiff. The defendant had a 
right to levy on the mule, and sell the interest which I-lenderson 
had in it, and though his bill of sale was for the animal abso- 
lutely, its legal effect was to pass only the debtor's interest. It 
deprived the plaintiff of no right which he possessed, and did 
him no injury whatever; his right to the mule remained to him 
precisely as if there had been no sale by the defendant. 

The case stated that the mule had not been taken out of the 
county, but is still in the neighborhood. 

Judgment reversed, and venire de novo awarded. 

B. J. EARLE, TO TIIE USE OF F. A. WEAVER v. ROBERT 
DOBSON ET AL. 

A judg~uent on a ca. sn. bond, payable to one having theuse in the jndgment, 
in  hvor of' the plaintiff in the judgment, altlmugh taken by dufault, is erro- 
neous, a11d may l ~ e  eet aside on motion, though such motion is made on aday 
~ubwrlut~nt- t o  its re~dit ion 

( W I I ~ A A I S  v. Bnrax ,  11 Ire. R ~ J .  613, citcd and approved.) 

THIS m s  a motion before his Honor Judge DICK, a t  the 
Spring Term, 1861, of Rutherford Superior Court, to set aside 
s, judgment. 
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The defendant had been arrested by virtue of a ca. sa. issued 
by a magistrate of Rutherford county, upon a judgment in favor 
of B. J. Earle, to the use of F. A. Weaver, and, in order to be 
discharged from custody, gave the following bond : 

a STATE OF NORTH CAROLINA, 
Rutherford County. 

"ICnow all men by these presents, that I, Robert Dobson, am 
held and firmly bound to F. A. Weaver, in the sum, &c. 

.'The condition of the above obligation is such, that, if ROW 
bert 1)obson shall appear a t  the Spring Term of Superior Coud 
a t  Rutherfordton, in 1854, then to be null and void; otherwise,, 
to be in in full force. March 4th, 1854." 

(Signed by defendant and his sureties, with their seals,) 

At this term of the Court, the defendant failing to appear, oh 
being called, judgment was rendered in favor of the plaintiff B, 
J. Earle, to the use of F.1 A. Weaver, against the defendant 
and his sureties, for the penalty of the bond, to be dischargec$ 
kc., on the payment of the judgment and costs. 

On the next day of the term, without the defendant's still 
having appeared, his counsel moved to set aside the judg~ncrit, 
vhich was refused by the Court, and the defendant appealed to 
this Cowt. 

a 

Avery and Gaither, for the plaintiff. 
J. ~ a z t e r ,  for the defendant. 

BATTLE, J. The defendants counsel has urged several objee- 
tions against the judgment entered in favor ot the plaintiff, of 
which it is ncccssary that we should notice one only, as that $ 
decisive of the case. The bond, taken by the officer from the 
defendant, in the execution, was made payable to F. A. Weaver 
instead of 13. J. Earle, the plaintiff therein, and yet the judg- 
ment was entered upon that bond in favor of the plaintiff', who 
was no party to it. This was clearly erroneous, as was express- 
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ly decided in  the case of WILLIAMS v. BRYAN, 11 Ired.  Rep. 
613, and the judgment ought to have been set aside upon the  
defendant's motion, though made the day after defendant Dob- 
son had been called and failed. The cases of PAGE v. WIN- 
NINGHAM, 1 Dev. and Bat. Rep. 113 ; DOBBIK v. GASTEII. 4 
Ire. Rep. 71, and WATTS v. EOPLE, -4 Ired. 331, referred to by  
the plaintiff's counsel, show, indeed, that  the debtor cannot, aftot 
failing to appear, adduce any matter of fact, by may of defence, 
nor take any objections to the previous proceedings ; but that is 
where the bond is properly taken, payable to the plaintiff in the 
execution. "The case (as mas said in Williams and Brjnn) 
may be likened to a default in an  action of debt, in which the 
declaration states a bond to A., without deriving any title from 
A. to the plaintiff, upon which certainly it would be erroneous 
to  give judgment Ga ins t  the defendant, though in default. 
Here  the creditor's own case, the bond, upon its face. showed 
th:~t  Williams (the plaintiff) could not have judgment upon it 
in any form of proceeding, whether by action or motion. The 
default admits the whole cave stated i11 the declaration, in the 
one case, or in the bond, in the o ther ;  but it admits no more, 
arid does not authorise a jutigment 011 the bond. in favor oi' any 
person but the obligee." 

The judgment, therefore, in favor of the plaintiff Enrlc, on a 
bond payable to Weaver,  as erroneous, and ought to ha \  e heen 
reversed. 

Judgment reversed. 
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Action of Ejectment, tricd before his Honor, Judge DICK, a t  
the Fall Term, 1853, of Mecklenburg Superior Court. 

The case stated many points of exception, and much of the 
testimony, but as there was error in the one instance stated be- 
low, and the opinion of the Court regards that alone, and fully 
recites the facts, it is deemed unnecessary to set forth more of 
the case sent up. 

Wilson, Bynzcm, and Crn(qclc, for plaintiffs. 
Royden, and Osborna, for dcfcndant. 

PEARSON, J. The lessor derived titlc under Allcn Chancy, 
who was the son of one of the heirs a t  law of Henry Chaney, 
and the question is, was there evidence to be left to c jury of such 

possession on the part of Henry Chaney, as would raise the 
presumption of a grant ? One I-Iclms swore that " Henry Cha- 
ney had possession of the land for thirty or thirty-one years be- 
fore his death, and cleared and cultivated a ficld on it ; t1mt 
Chancy bought the entry of Blount, who had the land for some 
years before." IIehns was then esnminecl by tlic defendant's 
counsel as to what kind of a possession Ilcnry Chaney hat1 of 
satid land ? He rcplicd " that Cllaueji cleared a ficld on it, and 
wore it out, but id never built on the land." This witness v as 
then asked if hc knew the boundzries of the land ? He said lte 
did not know all the boundaries ; hc only k n c ~  two lines adjoin- 
ing his tract ; that lie never saw any other lines until four years 
ago, after the dent11 of IIcnry Cl~ancy, and after tllc counn~enc.e- 
mcnt of this suit. Lilics wcre tllcn pointed out to hiln as t11e 
lines of the tract, but by whom madc, or when ~natlc, not known." 

The Court remarked to the plaintiff'a counsel that "taking 
all that I3elms stated to be true, it did not make out such a 
claim and posscssion for thirty years, under known and I isible 
boundaries, by IIcnry Chaney, or by Ulouilt and Chaney, as 
would in lam raise tlic presumption of a grant to Ilenry Cha- 
my." The plaintiff submitted to a nonsuit iw.1 appealed. 

The presumption of a grant may be raised in two modes, e. i., 
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under the act of 1791, by a continual possession for twenty~one 
years, with color of title, under known and visible boundaries ; 
likewise a t  common law, by a possession of thirty years, REID T. 

EARXIIART, 1 0  Ired. Rep. 516. " The presumption of a grant 
from long possession, is not based upon the idea that one actnnl- 
ly issued, but because public policy and the quieting of titles 
make it necessary to  act upon that presnluption. It is the duty 
of the Court to instruct the jury, vhen land has been for a loug 
time treated and enjoyed as private property, to presume 
that the State has partedwith its title." "A grant is to be pre- 
sumed from long possession, not because the jury believe, as a 
fact, that one issued, but because there is no proof that one did 
not issue." 

His Honor seems to have fallen into error by confounding 
these two modes. Put the act of 1791 out of consideration, then 
the question of :' color of title," and " k n o ~ n  and visible boun- 
daries" do not complicate the case ; and so far as the jield is 
concerned, (which is enough to enable the plaintiff to recover) 
thc question is nmro~w(1 to this : wits there evidence from which 
the jury might infer a possession of thirty years by Henry Ci,a- 
ney ? Upon his examination in chief? Helms swore a Chancy 
had possession of the land for thirty or thirty-one years, and 
cleared and cultivated a field on it." This is direct testimony of 
the fact ; is it explained away, so as to amount to nothing, by 
his saying on cross examination " that Chaney clmred a field on 
it, and wore it out, but never lived on it?" MTe suppose that the 
iat  er circumstances could have had no effect, for certainly 
a man can have thirty years possession of land without living on 
it, if he kept it in cultivation during that time ; and in regard 
to wearing out the field, it mas for the jury to say whether he 
intended to be understood as explaining amay what he had said 
about thirty years' possession ; there is no legal presumption 
that a field must, of necessity, be morn out and its possession 
abandoned within a less time than thirty years. So this ex- 
planation was not, of necessity, inconsistent with his direct tes- 
timony as to the possession for thirty or thirty-one years. 

Judgment reversed, and a venire de novo. 
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CLAIBORNE J. SHARPE v. ROBERT T. CAMPBELL. 

Wht:re a testator had put certain slaves into the possession of his son in law 
and daughter A.,  as he had done towards scveral other of his cllildrcn, and 
sho.ivs by other provisions of his will, a general intention to confirm such 
poascsions as gifts, and adds a q~talification as to the gift to A .  and he; hus- 
bxnd, to subject their lepacy to the payrncilt of a debt to h im,  due by tlm 
son in law, i f  the debt xvas not paid within a certain time, and the debt is 
paid within the time, such gift will be cstablishcd, according to the general 
intention thus expressed. 

ACTION of Detinue for a negro slave named Susan, tried be- 
fore his IIonor Judge DICK, a t  the Fall Term, 1853, of Iredell 
superior Court. 

The plaintiff is the administrator of Asenith Sharpe, (one of 
the daughters of Elihu S. Iiing,) who had intermarried with 
one Ezra A. Sharpe, and died within three years before this 
auit mas brought. I n  1826, her father, without writing, had 
put into the possession of Mrs. Sharpe and her husband, ;b 

negro woman nanied Violet, who, before the death of the father, 
E. S. King, had borne two children, named Amanda and Susan. 
The sole question in the case, is, mliether the plaintiff's intes- 
tatc acquired a title to the slave Susan, under the will of Elihu 
8. King ; and the clauses of the said will, relating to this ques- 
tion, are as follo~vs. After various other bequests to his wife 
Elly, the testator proceeds : " Also, the entire and absolute dis- 
pos:d of a note of hand, which I hold on Ezra A. Sharpc 
,and Joel 73. Iiing, for the sum of $800, with interest thereon, 
which note, if not paid in four years from this date, i t  is my 
wish that my  executor shall proceed to have two negroes, the 
children of Violet, Amanda and Susan, now in the possession of 
E. A. Sharpe and wife, valued by disinterested men, and the 
rmount of the valuation of said negroes, Susan and Amanda, 
placed as a credit on the said note, and the said negroes to be 
taken and held by my executore, and disposed of as hereafter 
directed. To my beloved daughter Asenith, wife of E. A. 
Sharpe, I confirm such property of every kind, as I have before 
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given her, and also the use and labor of my negro woman Violet, 
and the use of her daughter Amanda, provided they choose to 
keep her (Amanda) a t  the valuation placed upon her, which 
nep-o Violet, and daughter Amanda, I leave in trust with my 
executors, for the purpose that they shall give the labor of the 
said negroes, Violet and Amanda, and their increase, to the 
said Asenith Sharpe, and her heirs forever." 

And, after other irrelevant provisions, the will contains the 
following : 

"To m y  beloved daughter, Sarah White, wife of Joseph 
Wllite, I confirm such property of every kind that I have here, 
tofore given her, together with my negro woman Dina and hcr 
children, John Wesley, Lavina and Henry, and their issue, to 
her and lier heirs forever." 

"To m y  beloved son, Richard Franklin King, I give and 
eonfirm all thc  property I have heretofore given him, including 
the tract of land he lives on, and my negro boy Lewis, to him 
and his heirs forever." 

Then, after several other clauses, not bearing on this ques- 
tion. comes the following : 

" To my beloved daughter Mary King, I give and bequeath 
one negro girl named Susan, (child of Violet, who is now in the 
possession of my daughter Asenith Sharpe ;) one horse beast, 
saddle and bridle, worth one hundred . . . . . . . . . . Also, two 
hundred dollars in money, to be paid out of my estate, if she 
fails to get the negro girl above named; but, if she gets the 
said negro girl, this bequest of two hundred dollars is not to be 
paid to her and her heirs forever." 

The note of $800 was paid within the four years from the 
date of the will. The slaves Violet, Amanda and Susan r e  
mained in the possession of E. A. Sharpe and wife, for two 
gears after the death of the testator, and, a t  the end of that 
time, were taken possession of by the executor, and tho girl 
Susan was delivered to the defendant Campbell, who in the 
mean time had intermarried with Mary King above mentioned, 
and they have had possession of said slave, since the year 1846, 
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up to the bringing of this suit. I t  was insisted that, under a 
proper construction of this will, the plaintiff had no title to the 
slave in question. 

A verdict was rendercd for the plaintiff, by consent, suhjcct 
to the opinion of the Court, upon the question reserved, slid 
~f'tcr~+:irc:s, cpon considerntion of the question, the Court h i n g  
of o;):rioli with the defendants, set aside the verdict, and enter- 
ed a, nonsuit, from which judgnicnt plaintiff appealed. 

Boydr'n, for plaintiff. 
MitchZl, for defendant. 

PEARSON, J. We concur uith his Ilonor, that the plailltiff 
failed to +how title in his intestate, to the slave hued for; conic- 
quentiy, that the action could not be maintained. 

The intestate claimed tile ~ l a v c  unu'er the will of; hcr father, 
E!ihu Kii~g. and the case depends upon its construction. I n  re- 
g c ~ r , I  to + is, lye have ~ n c  hficulty. A prominent intention on 
+I L ~ e  r,lrt .f the testator Mas to confirm the gift of a:! the p l o -  

perty, i clutling the sla.ic- tlmt 11s had, from time to i~ :nc~ ,  put 
into po~ymsion of his several children ; but, in reference to the 
slave? t h a t  he had p t  into the po~scssion of hi5 da114t~cr  
h's~ltl i ,  (the pl intiff's inteitttte, and the wife of S l ~ , ~ r p c , j  he 
intended to annex a qnallfication, so as to subject the t w o  c ld-  
&-en of the negro woman Violet (Amanda and rS5~s/ln) to the 
p a ~ m e n t  of a note of $800 that Sllarpe owed him, an(], iu at- 
tempting to do so, he has suRered the one idea to become i~ivol- 
vcd in the other, ~ h i c l 1  produces the confusion. We think, 
however, that it is sufficiently apparent, that, in the evcnt that 
S h a r p  paid off the d&t, (for which purpose he was allowed 
four the gift of the slaves to his wife was confirmed, 
and was to remain undisturbed in like manner, as the gift3 to 
the other children; and it was only in the event that ,Sha,pe 
failed fo pay the debt, that Amanda and Susan were to be valued, 
and their valuation put as a credit on the note, which was aH 
the benefit he expected Sharpe to take ; and the negro woman 
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and her child Amanda, were to vest in the executors, for the  
purpose of aiding Mrs. Sh:lrp, and in trust to let her have the 
w e  anti profits, and tlicn for her heirs ; but the girl S w a n  was, 
i n  that  event, takcn away from Mrs. Sllarpc, and given to his 
daughter Mary, wit11 a proviso, that, if she fitileil to get Sussn, 
ahe was to 1 1 : ~ ~  $200 in licr stead ; and thc way in wi~ich i t  
wits expected die  might fitil, mas obviously by the fact of the  
gift to Mrs. Sharpe bcco~ning confirmed and unqualified by 
Sharpe's paying the debt within the time allowed. 

This he did ; so tlie gift to his wife stood confirmed, and the  
contingent provisions never took effect. The result is, that  up- 
on the payment of the money, tlic gift to his wife became nbso- 
lute, aild thc property vested in Sharp, the husband. Mrs. 
Sharpe, therefore, had no title, nor has her  administrator any. 

Judgment affirmcd. 

ALEXANDER FOX v. WILLIAM R, KEITII. 

W h e r e  tltcrc a r e  sevsrnl connts i n  a declaration for distinct causes of action, 
nnd tho plaintiif' ;rb r!icl.~!ii on- of' the  counts in tll- I1ro:rea:: of the trial, a n d  
obta ins  ir vt.rd;ct on  the other c o u < ~ t - ,  the Court, on nlotion of the ot1lt.r side, 
ought  to give instructions to tllc Clrrk not to tax the d e f h d a n t  for tlie atten- 
dance  of' the  witnesses $unnnoned to sustain the abandoneil count. 

ACTION on the case for slanderous words, tried before his 
Honor Judge CALDWELL, a t  the Fall  Term, 1853, of Buncombe 
Superior Court. 

Thc declaration contained several counts, one for charging the  
plaintiff with stealiug a horse and a blowing horn; and two 
others, for c h r g i n g  him with distinct perjuries, growing out of 
other matter. The evidence showed that  the defendant, i n  
speaking the words alleged in the first count, accompanied them 
rirb ~n explavatior, which showed clearly that  they only imput- 
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q .  

AT. 1V. TVoouTfin nut1 J. TK ISTr"oc~,:l;',~, for plnintiff. 
Wiltiunts, for dcfcnrlitn t. 

NASII, C. J. Tlic subject of cost is, i n  this Stntc, rcgulatrd 
by the a c t  of 1836, ch. 31. 'l'llc conlirioii 1 : ~ w  gnvc no co,ts to 
either party. 153' t l ~ c  V!)t!i scctio!~ of t l ~ c  i i l to~c stntutc, tilo 
party, iu wliosc fi~vor juclg~ncirt is sivcu, bl~:~!l rcco\.er f~iil COatP, 

and it is under this scct:o:i tIt:lt t l l u  pl:~intiff ~ebists  the inot.u:a 

for :2 rcti~s:~tiotl of tile bill of CO-tli. 'l'llc ~ C C ! : L I X ~ ; O I I  in ti:o 
casc contnincd thrcc counts. C ~ W I I  :i:i irltiin,lt:on of t1.c p!c 
siding Jutlgc, t!lnt t i ~ c  first coul~: cou!tl not Lc ili:1;11::~ i4cd, it 
was :ibnnclonctl, d tllc cnusc put to the jut y o ~ i  the : C J J I , ~  
and  third counts, upon nllicll a ~ c ~ c l i c t  rras 1.eiidcrcc1 for t !~o 

plaintiff, and a judgmcnt givcn. A inotion \)as uladc on 1\10 
part of t l ~ c  defendant, for instructions to tllc clerk iiot to tax 
against him thc mitncssev of thc plaintiff, sumuiorlcd on tl:c first 
count. This was rcfuscd I,y tlic Court. 111 this tlicrc was error. 
T h c  defendant is not bound undcr tlic statutc to pay t h c n ~  
Every count in a declaration is in the nature of :L sepcmto 
declaration, and, to bc in itsclf good and :~vSlaDle, must con- 
tain matter sufficient on which to clinrgc the dcfcndnnt, :u:d 
must be sustained by competent testimony ; and a11 tllc coullts 
But one may be stricken out without injuly to the pliiintiff's ac- 
tion. When, therefore, in this case tlic first count w w  aban- 
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dorlcil by t h e  is was, a s  to  thc dcclnration, prcciscly as 
if' i t  11;1!1 Ircrcr bccu i~iscr ted,  and  conetitoted no p a r t  of' his 
~ 3 3 ~ .  Tiic pl;sintiff m s  bound t o  know whether t h e  f :~cts  cm- 
bl,:irxl in tl:c f i ~ t  cor:iit, ;;lid tlic fou:i(latio:i of a Icgnl clniin 
ag;tl::?.:t t!:c (2efe:'nd::iit : i f '  t!!ci did r ~ o t ,  "Lie vitnesscs to p:ovo 
tl:c!;; l:.e:.c n q t  l:cecs:;a:.v to Iliu msc. X G : ! ~ ~ I I ~  iz X I ; I ~ ~  u:1;&1 
i l l  i!ic t r i ; ~ !  of ;L C:L!IY?, ir.!lc:l n a.~l:lcss ;?roi.c9 llotjliilg, tll:lll to  
note 1ii:u ns iiot to  I.ic t n c t I  ng:rir;yt thi: ndrerse pnrtj;. 'i'jlo 
law of costs TVOII!:~ o t l i ~ r i s i x  be int,c?!crnble, niitl it would be in 
.the polre: of a iiwlicious man, by joiiliiig witil n j a s t  ant1 legal 
claim, others tlittt were unfoilndcd, to  overrrl!clm his adversary 
untlcl n 1o:ul of costs. 

'i'!~c upii~ion in  COSTIN v. E .~STE~, ,  7 Iro. I La, docs not con- 
flict viitll o w  apiiiion in  t!~is. I11 t h a t  case, tlic declaration con- 
ta i~lct l  tiircc counts, ant1 011 the trial, the p1:lintiE ofFcrctl no 
evicli:~ice upon tn-o of tltern, and w : ~ s  pcrrnitted to cn tc r  :L nol.  
pros. a3 to tl:c:i3, :aad rccovcrcd a  edict upon tiic third, a n d  
llntl !!is j11tl;ucilt hi.  ti^^ :L ; :EOU:~~ nwartlcil liilu by t!:c jury,  :~l ld  
for 1ii.s e3,sk. yh: (!~ ' fd; i : l~: l i  11:~'d s::in:ni)n~'d I V ; ~ I I C S ~ C J  t o  cle- 
felitl l!ii!i upori i i i ~  .~~-ith(J.i.;i~\~i~ C O U I I ~ S ,  ;1!1d 1110~~(1 t l i ~  C10iii.t f i ) ~  
a jc:!?,gi!:!it :),;:::~k: I~L!? l)!:lil\tlR f ' ,<>~  t ! :~ :>12<~iUt  of t!:cii, :*::~n- 
I , ~ .  Court  :a%r:i~i:(l i l ~ ~ :  j u ~ l g ~ u c n t  Ixlon-, iii rcPus:ng 
t l ~ c  lito:io:~, I I ~ C U  11:<, gi.oill!il that  the nci  of 1836, c:~. 31, SCC. .- 49, p:.w'-ides fcir 110 d i i i s i ~ n  of costs b c t ~ c c n  the  p:~rtica p1:~in- 

tiff and dci 'cntl~ilt  i l l  an? cnsc. T h e  casc of Costin and  Bus- 
ter  is, I ~ o ~ c i . c ~ ~ ~  a tlircct aut!iority in support of our  opinion 
herc, It is statctl i r l  tha t  cnsc, that thc  pl:~intifT 1ras r ~ o t  en- 
titled te t n s  against thc  defendant his costs upon tlie cspunged  
count, and,  i n  stnting w l ~ a t  a rc  the  full costs of the successful 
par ty,  his I Ionor  J u d g e  RGFHX says : '' The  Court frequentIy 
rcfuscs to allow sums clainled by the  successful party,  a s  if tie 
had  suinnioncd morc witrlcsscs to n single fact  than  is  allowed 
by the  a c t  of 1783, or summoned witnesses to a n  irrelevan( 
matter." 

T h e  judgment  is erroneous in  allowing full costs, and to that 
extent is rercrsed, and judgment t h a t  t h e  plaintiff recover the 
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damages assessed hy t h e  jury,  with costs, t o  be taxed by the 
clerk, with illstructions not to  tax against the  defentddnt the  ut- 
tend:mce of the  mitncsses summoned by  the  plaintiff upon his 
first count ;  nod, for t h e  purposc of having jutlgment e r i t e l d  
i n  accordmce with this  opinion, it  will be certified to  the  Supc- 
rior Court  of Buncombe coulity. I I ~ R ~ I S S  v. LEE, ante. 225. 
T h e  cost of this Court will be paid by  tllc plaintiff. 

Judgment  rcverscd. 

STATE v. IYILLIBAI B. JIARCII. 

A witness, on a cross-cxn~nination, in oldcr to 11;srrctl;t him, mny be asked i f  
Ilc ha11 not comm.tted perjury 111 t l ~ e  St::tc of Geui-gi ;~  

W h t ~ e  there arc: two count? in a bill of indictulent, a n d  t,vidcnce of two c o l ~ c s -  
ponding oirenccs p~wved,  tile Court wd l  not o d c r  the Sol;citor to select o n r c f  
the o f l ~ ~ n c e s  and nbandon the other. 

THIS vas a n  indictment for a n  assault imd battery, and  false 
imyrisonnit.nt, tricd before liis Honor J u d g e  Dic~i ,  st the  F a l l  
T e n n ,  1852, of Itowan Superior Court. 

Therc  wcre t w o  counts in  t h e  bill of indictment, one for  
assault and false imprisonment, and  the  other for a n  assault a n d  
bat tery.  On the  t r i d ,  series of violcncc, b j  \fords and gcs- 
tures, s e v c r d  ninounting t o  assaults and two or three o f  them t o  
batteries, were proved. During the progress of this series, tile 
defendant n-cnt off to his room, in the vill:tgc x h e r c  i t  occurred, 
and irnrne0iawly returned 2nd renened  his ~ i u l c n t  trcatlncnt of 
t h e  prosecutor. Upon this s ta te  of the case, the defendant 's 
counsel insisted that  there were two distinct offcnccs proved, a n d  
m o d  the Court t h a t  t h e  State 's  counsel should be  compelled 
to select which offence h e  ~ o u l d  go for, and sliould be confined 
to that,  but  the  Court  refused so to order, to  which defendant's 
teonsel excepted. 
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I n  older to discredit Hall, the State's witness, he was asked 
if Ilc had not co~nmittcd wilful and corrupt perjury in  Gcorgie, 
by swar ing  that  he had not brought negroes into the Stntc, 
and the defendant's counsel admitted that the question a w  in 
no wise pertinent to the issue, cscept to discredit the witrlcss. 
The Court decided that  this question was not n proper one, and 

w i n  cx- the n n s w r  \\-as aithheld, to which defendant's counsel a,' ' 

cepted. 
Cnder the instruction of the Court, the jury found the defen- 

dant  guilty. 
Motion for a venire de novo, for the causcs of exception above 

set  forth ; lule discharged ; judgment ant1 ~~ppeil l .  

Aftorney Grnel-al, for the State. 
Craiye, for the defendant. 
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will, in most cases, cause a breach which cannot be easiiy re- 
paired. 

The fiat for entertaining the petition is taken, in all motions 
in the cause, until the final hearing, as presunlptive, on prima 
facie evidence of the sufficiency of the petition in substance, 

and in'form, and on ttlis ground, thc Court in England, when 
the  petition is on the part of the wife, and there is no sugges- 
tion that she has n separate estate, make an allowatice of "ali- 
mony pendentelite;" e. i. something for the wife to live on dur- 
ing the controversy, as a matter of course. 

I n  ~ ' I L S O N  V. WILSON, 2 Dev. and Gat. 377, this Court held, 
that  tlle power to grant " :~limony pendcd: lite " did not exist 
in the Superior Courts, upon the ground that the jurisdicticn 
in petitions for divorce being given by statute, " the power of 
the  Court must be collecte~t either fi-om the express enactments, 
e r  from the general scope of these statutes," and t l i i~t  no power 
could be derived by inference, or from any analogy furnisticd by 
r coincidence of the provisions of the statutes, with the practice 
of the ecclesiastical Courts in England. 

By the act of 1852, ch. 53, it is provided, that where a peti- 
tion for d~vorce shall be filed by a wife, the Court shall l~ltve 
power, at tile tcrm to which process shall be rcturtud, or a t  any 
term thereafter, to dccrec such rcssonablc nrld sufficient alimony 
as, in the discretion of thc C'ozc~t, may be liccessary fur the sup- 
port of herself and family periding tire suit, providcd that tho 
C o u ~ t  sl~ail  hnvc power, nt any  t ime dur ing  thc pcndcncy qf tho 
uuit, upon due rloticc and cause shown, to nltcr s ~ i c i ~  d o z r ~ a n e e ,  
as circumstances may require. 

The proper constluctiori of this statute, ~nnkcs it tile duty of 
thc  Coul t, a t  tlie leturn t e m ,  or a t  any time ~ l ~ c n  application 
is madc, to : ~ c t  upon tlie p~csumption of the suficicncy of tho 
pctitior~, arising frcm the fiat of the Judge by ~1110111 it is allow- 
ed to be filcd, and to declce, as alimony ymdcntc Iltc, such an  
amount as, in the diecrction of the Judgc, may bc rcnscn:~llo 
a n d  suflicic~it. I n  doing so, the statute does not conten~plnto 
that the Court is to look i r~to  thc pctition. For its suffickncy 
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h a s  i~lrcatiy been passed on. Nor is t h c a n s ~ v c r  to be tillten into 
considcrntion, (except in rcfererlce to  the  amount of the  :lllov- 
:~ncc,)  for it rii;rp not be in a t  the  re tu rn  tcrm. T h e  r e h t i v e  
weight. to  wliiclt tlie petition arid answer i11.c cnritlccl, if cnclr is 
t o  show for itself, will dcpend lipon wlict l~er  tllc wife or l m L a n d  
can swt n,r histlcst. 13c.calise tlic n~ei.its cannot bc decided upon, 
until  t h e  !;c:~i.ii?g, 60, as  t h e  eau:e J~ :dgc ,  01. one of the  snliie 
coinpetellcy, has  passcil 011 thc petition, its suficicncy is to be 
assunled. 

Acccrd:ngl?, i t  is lieltl, (EAW r. EARP, Jones '  Eq. I",) tlint 
t h c  relic< a s  tc n 1 : m o n y p c ~ d e ~ ~ f e  litz. co~~tcrnp la tcd  by the s tatute  
was a n  inzn~cdiutc o n e ,  upon t l ~ c  g i m n t l  t l ~ a t ,  af ter  t h e  petition 
tvits eritcrti~incd, the  wife was entitled to be suppolted out of tho 
husband's estate  du:.ii!g tlic controversy ; a n d  tliat, wlien tlie 
Court  m:ltlc an :~ l lowmce ,  thcrc was no l.iglit of appeal, bcc:iuse 
the  only question t1:nt couhl i ~ e  brought up, would bc in rcgiud 
to  t h e  nmoqnt, w h i c l ~  w:rs a mat te r  of discretion, arid could 110 

al tered in  the  Court below at a n y  timc, atid an appeal would 
defeat t h e  purpose ; c. i .  immediate relief. 

It was said in t h e  argunicnt,  if t l i e r ~  is no r ight  of appeal, 
when thc  Court  gives i~l imong,  t11c1.e can t e  r:one wl;cn tho 
Cour t  refuses to give ic. rl'liis is a , t ~ / 1 1  ~ e ~ u i t z i r .  111 the f o r ~ i ~ ~ r ,  
tl:c Court t1iscl::irgcs it; c!~~ty, :!lid i ~ i  tlie C X C I  cise of :I power 
gj\.eli in csprcss  d.., 111;11ics :in :rl'cn:ir~ce 71 hicll, in its (1irci.c 
tion, is considerttl ~ ~ c ; l - o r j ; ~ b ? c  ::]:(I ~1:fTicic t ;  :11:d, for tl;c IW- 

Eons given a h v c ,  this (11 r s t i o 1 i ~ f ' d i : c ~ c . t ' ~ 1 1  ~ : ~ l i i ; ~ t  L C  I ( , I C C \ Y ( ~ .  
I n  tlic I : ~ t t ~ r ,  the  Co~i i  t ~ : i i s t ; ~ j \ ~ s  tlic 111 O ~ W Y  C U I I S ~ ~ ~ G C ~ ~ O I I  of t1 i0  

~ t : ~ t u t c ,  :itid, ill Coli~CcjLicllce t l ~ c ~ c c f ,  cc;~i-,~iiith :in c l ~ o i . ,  I I O ~  in a 
mattel.  of dim ction, I .u t  in :I ni:itte~. cf 1 ; ; ~ .  rl'1,c 1,igl.t 10 i , i~vd 
~ u c h  ;in error  corrcctccl ccf:i:cs 1 . ~ 1  g clc::~ 13' \I ;tl!ii: tiL(: 111 tivision 
cf t1:c *ta t~ i tcs  11l;on tlic r ul1jtct of' :II!IK:L!Y. F I : ~ ~ , o : c  (:>s xe 
i:ibc to  Lc tlic f;ict in t l ~ i s  c:!kcj 11.0 Jcdgc tu wl.c,lll t1.c :rppiicn- 
tion for  n l : ~ i ; c : ~ i ~  is ini:tlc, ii:ttc:,tl c;f actii 'g l i p l i  :lie pi~'1:111i- 
r : q  ct l jcd;cat im,  tl.:it 11.c ~.ctit:cir is :cEclc:it, co~rsidel.s i t  to 
bc  liis d u t y  to l ~ c l ;  i ~ i i o  t1.c l . ~ t i t i o ~ : ,  :?s ::!so iiito tl:c ; l i i ~ \ ~ ; ~ i . ,  :11id 
conceives t1:c law to LC, ::CCOI J : I : ~  to t1:c C O U : ~  of' LI Cuu2.t of 



SCII:B FACIAS to 1'cr.ir.c 3 ju t lgmcnt ,  tlsietl before his IIlwor 
J~:(lge CALI)IYZI.I., a t  tlie Fall T c l , u ~ ,  1853, of Turiccy Supcrior 
COlllt. 

At  tlic January  Term,  1S.14, of Yanccy Co~~i! ty  C o u ~ t ,  3 

jililg11l~':it \\.:is i . ( ' ~ i d ~ i . ~ ~ l  LJ d~f ' i i~i i t ,  i l l  f : ~ \ . ~ i .  ~f .JO!III l l ~ k ~ l ,  ~ O C  

ti:c sul:t of' 819.29, 1) itit i ~ i t ~ ~ . i . s : ,  n p i i i s t  dtfii'c:i(l:ii!ts Ob:~c!:::li 

Kdiv:ll C;S,. \yiil ia~;l  k(l\! LLi CIS, s:!~ii~:c,l F1ci;iiitg i11:d -'.. l I s ~ ~ l ~ ; ~ ~ ~ ; ~ ~ ,  . . . . 
O I I  : ~ p p ~ : l l  ~ ' I ' ~ I I I  3 :,:ilg:stl,n:c 2 j [ i ( !g i~ i~ i i t ;~ l~ t l  C X C C L I ~ ~ U I I  i ~ s ~ ~ ( . l l  

tLVrvou, lct~;\,ii:ll~!c to XXI ,C \~  t c ~ ~ n  f ~ i l u w i ~ t g ,  vi~:c:i ~ a s  I .C~LI ;L-  
> .  , . 

~ ( 1  '. 1;ut C O ~ ! C C ~ C ~ , "  II];<!II \ \ I i ; ~ l i  i i i i  ( ( [ L  ,.j . .I(!. i : . : ~ ~ ( l  t~ I I ~ C  
~ c s t  tciw, (July 1b14;) rctai.iic!l i n  like iil : l~l:~er L b i ~ o t  C J ! ! C C ~ C I ~ . "  

l i t  ti.c Octc,Cer tet.iil, 1349, '. OLdci.ed, 'l'i::~t t!ic ~:ci.!i c i i t ~ ~  

j i : d g u : ~ ~ ~ t ~  i : l  S~lil, :iCcoi~~l:ug td tilt 1);il)er.s L I ~ U ~ L  ~ L c h  the :I[)~;C:LI 

I , X ~  L:I;CII ;" :iiso, 0 . 1 1 ~ ; ~ ~ 4  9'11:lt : t  ;ti. .tk. i ,>s~w i i ~  i';tibr b f  

t:ic c.\cca:u:.s c. i '  J u i , : ~  I!ol;c, ( l i t  :.:!:.ii:g ( 1  c t5i  i l l  t!ic !iiv:~:i t l l i~c,) 

fi~:, t1;c dv!'t;.t!.:iii;a t o  > l , v \ ~  C;II;,.C C A ~  c;!: :oli > I . u L I ~ I /  I I ~ L  i:- 
:KC ~. l , (! : :  I! .C : i L u . , ~  I L . ~ : ~ ~ : O I : L C ?  ~L; ( \ ; I ! ;LI ; :~  < ; I  \ \ ! I ~ c ~ I  :L A L ~ .  j;;. \ \ : ~ 3  

7 .  . ~:>I:cII ; ~ < C ~ ~ L ! . i ! ~ i J ,  l , t ~ t L i i ~ ~ : ~ I i ! ~  t~ ~ L , I ; C  1c.i  1.1 IeSO, 10 ~ i I l i ~ 1 1  t!;2 

d c k i . d n ~ i t ~  at  ti.at ti.;.i:i l ) i e i ~ ~ l ~ c l  i 1u1  tc , / ,  Y C C V ~ ( ! ,  ~ I ; I J L I : C I I ~ ,  
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Et:ltntc of Limitations. Aucl :tt the same tcixi : L P ~ C R - S  this re- 
co;d, ' . to be  certified to t l ~ c  Supei.ior Couit  foi? tliitl." T h e  
~ ; ~ u . c  \r:~~; tlockcted a t  the  Fal l  l 'eim 7650, of Trncry F u p c ~  lor 
Court,  n t d  t l ~ e t ~ c c  r . c p l a r 1 ~  ror!t:1:rod u11ti1 Fal l  Term 1853, 
vllell  t'iic cause was taken ~ t p  ant1 con~itlcrcil ,  ant1 the  fol1on;ng 
c r r t ~ y  of rccortl :tppea~.s : " Abated  a s  t o  Enmucl Flc I I I ~ I  g. 
U~II : !  i~rspectioil of the iecor(1 1)g t h e  Cou:t now lierc, it is con- 
~ ' i ' ( w d  !ly the  said Court, t h a t  t l :~ ; '~  is S C C ~  a I C C G L ~ ,  i l ~ d  it 
fu:t:ic; consi~lercd by the said Court,  t h a t  the said p?a;at f;4, do 
11avc esccution ag:tiiist t h e  snid defendants, for tfic bum of 
$19.29 cents princirml $11.28 cents  intclcst, al:d tlicil* costs, 
to  bc t a : d  by tlie clclli." 

Tlic only question t~aiscd in tlic case is, w1ictl:er t h c  plaintiffs 
silall I ~ a v c  :rrl cxecntion upon t h e  juclgrucnt in  the  pleadings 
inc.i!tlonetl, i t  hi~virig been entered without I., writ of cilquirg. 

Appeal  to  the Supreme Court. 
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provided for, wlterc the recovery ahall be in damages, n writ of 
enquiry shall bc executed a t  the next succeeding term." 9'11e 
95th and 96th sections of tile same chapter, makes provision in 
regard to interest. So, if t l ~ e  action had commenced by wr i t ,  
upon its being returned "executed," it would have bccn r q u l a r  
a t  the next term to enter final judg~nent, accordiog to t l ~ c  fur- 
mcr judgment, if the tlefcndant had failed to appear and c l~ te r  
his pleas. Of course it was regular to do so in the presclrt c:lse, 
which was commencetl before a single Justice, where thc dcl'erl- 
dnnts :~ppcared, made defencc, and appealed ; which :tppe:~l 
stood for trial a t  the next term of the County Court. liev. 
Stat. CI I .  G3, scc. 34. By the 13th section of the siLrnc c l~apt~l . ,  
i t  is provided, " Upon a warrnnt on a former judgment, such 
judgment shall bc evidence of the debt, subject to such dcduc- 
tions as the defendant may make appear to h a w  becn paid." 
The defendant appcarcd arid made defence before the justice, 
and took an appeal. So, even, according to tho Engliull pr:ic- 
tice, he was in Court, upon his defiiult 111 not entering his pleas, 
it was according to the course of the Court, to enter a f i d  
judgment, without thc aid of thc act of 1777. 

Judgmcnt aErmcd. 

JAMES K. B1CCT:I:S'I'ATF r. D A V I D  h'. COX. 

Where a rui t  is r~cn t l , t~g  in Court, and :~lir ,r  >ev~.r:rl tcirtis ;in o , l k r  is I*;-11~. tI1:1t 
the  [~l.rint.tl I)(: lwtnlittl ( I  " to I . ( I I I~ . I I I I , .  11.. +11.1 \v,tl~o111 l u r l h r  SI cu~..l) .  : ' I t  
\ Y , I P  ~:S:.U, t l ~ i ~ t  1ir111:r ~ L I C I I  c ) I ( ~ . ~ , ~ J I . : I I ;  I,out~(l 10  11i~y 111s W , ~ ~ I C P S ~ S  101 lili.!r i ~ t -  
t ~ ~ t i d ~ ~ i ~ ~ ~ ,  \vc,ll ; ~ l t r r  111is ~ ) . ( l t , r  :LS Lclur~,,  I IC  IY:L> c111i11td lo Ilia I I I I I  LO:!:;, 

u n d x  tlw t ~ c t  of 1230, u11 31, XT. i 9 .  

TITIS was an :tppcal frcrn tl,c judgmcnt of a Justicc of t1:o 
Pc:lcc cjf I l l c D o ~  ell county, hr( ,~:gl~t  IJJ succctsit e appcalb to t1.o 
Superior Court of that c o u ~ ~ t ~ ,  iirl(1 t1cc:ilcd a t  the Spr i l~g ' l ' c : ~ ~ ,  
1 tL4,  11is Honor, J ~ d g e  Ihcr; presidi~~g. 
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At Spring Term, 1862, of the Supcrior Court, defer1d:~nt filed an  
afidnvit, setting forth thc insolvency of the surctics of the prose- 
cution bond wl~ich had been filed by thc plnil~tiff. Upon which, 
a rule wps obtsincd on the phintiff to justify the prcscnt sccuri- 
t j ,  or file another prosecution bond by thc time this suit is reacbcd 
a t  the nest term, or suit stand dismissed." At  the ncxt term of tlio 
Court on consideration of tlic rnnttcrs alleged in answer to this 
rule, it w;iu ":~djudgcd by the Court, that the prosccution bond 
fiicd is insufficient, and it nppc:tring that  thc plaintiff is unitblc to 
give other security, coullscl having certified that  he has a good 
cause of action, tlic rule mas discharged, acd the plnintiffv :LI- 
lowctl to continue 1 is suit without further security. A colnrpo- 
midc w s  made betwcen the parties, : ~ n d  plaintiff had judgment For 
eispcuce and costs. Upon these matters exhibited 1.y the record 
to his Honor, on motion, it ivas adjudged that ' b  the plaintiff re- 
cover ouly such costs as accruedin thc casc prior to the terms a t  
wirich i ~ e  was allowed to prosecute in j h i n  pauperis, and that  
thc bill of cost bc revised as to all costs whic!l arc t:tred nftcr 
eaitl order was matle," from which judgment tlic defendant a p  
peolccl to this Court. 

J. Zhxter, for plaintiff. 
Gaither, and 7'. 12. C'uldzucll, for defendant. 

NARII, C. J. Two questions are prcscnted on this record, both 
upon nlotions to retax the bill of costs. The original action coin- 
menccd before nsingle magistrate and upon its reaching the Coun- 
ty Court, the plaintiff, by order of Court, gave bond anti security 
for its due prosccution. From the County Court it wits carried 
by appeal to the Superior Court, where, on the affidavit of the 
defei~dant, the plaintiff was laid under a rule to givc other and bet- 
te r  sccurity, or justify, or the suit stand dismissed. Theplain- 
tiff failed to justify or givc other security; whereupon, the 
Court modified the previous order, and directed as follotvs: after 
reciting the failure, the order pioceeds as follows-"and the 
plaintiff is dlowed to continue his suit without further eecuritj." 
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I n  giving jutlgrncnt for  tlic plaintiff's costs, t h e  P r e s i t 1 1 1 1 ~  Ju>l;o 
cons;tle!.crl this ortlci. as  giving to the p la in t i f  t ho  r:g!~t to fuib-  

t h c r  p r o , c ~ t ~ t c  Ilk suit :IS n p:~opei-, ant1 directctl thc C!c,k t o  
striLc fwm tlic bill of co5ts tlic :~ t tc i~c l  tncc of tlic p!~ili;!G's ~ ' t -  
n c s m  subsequent to  tlrat pcriocl. In t!~is t!:crc is c:.i.o:.. 3'hc . 7 brtlcr d:cl not givc to the phiut 'ff the  riglit of u p?!Ip,r i : i  rile 

fui'tllci p ro~cuut ion  of tlic suit. 11 s I lonor  1nig11t !i 11 c d',. 
~ i s s c ~ l  t1le suit trot11 tllc di)~Iict ,  if lie I I : L I ~  thot~gl i t  pii,p~'1. to (10 
so, or c o ~ ~ t i r l a c  i t  a s  Iic lins tlclnc under tlic prosccution bu:i?i fii~(1. 
T h e  ordcr is t h a t  tlic plaintiff 111ight continuc liis snit ~ \ ; t : l o i ~ t  

&i\firig fur ther  security, ~ I O L D E X  v. J o u ~ s ,  7 Ircd.  1:)l. 4'ho 
prosccution bond was not set  aside, bu t  was continuctl, :1!1d wi- 
d e r  it  t h  c.iuse w ~ s  still  prosccutccl. T h a t  bond bciilg in fi):cc, 
t h c  witnesses of the plaintiff r c r c  properly charged in t!~c bill of 
costs :gainst the defeudsnt,  becausc t h e y  n c r e  crititlccl t : ~  bo 
paid by the  plaintiff. I n  other  words, tile plnintiff' 11av;i:l; ob- 
tailled :L judgtnent, m i l  being bound to ply his witnesses fol tlic'r 
a t tcnd:~ncr ,  : ~ s  ri.011 :~f tc ' r t l i (~  ordcr wfcrrcd to, ns bcforc, !.c 1: as 
cntitlctl to his fill1 costs, unilcr t l ~ c  ac t  of 183G, chaptci. $1, ;cs- 

tioil 79.  
In thc  c rdcr  directing t!ic Clcrk to strilic f ~ . o i i ~  thc G'i: r r c 9 . t ~  

tllc : ~ t t ' c ~ l t l . ~ ~ ~ c ~  o; the pl:~iiitX's witness nfccr the  orclc;. : ~ i ' ~ , r c c l  
to is cironcous, nut1 ~ n t ~ s t  b> rc\.crscd. Tile seco:id q c c  ;:io:i 1, ;I1 
be cmsidc~-cc\  ill tlic sx:ccJ,n,n CLJC;. TLc i l ~ f w c l ~ i i t  to pay 
the costs of this Court. Tliis opinion to be ccrti6cd. 

PER CU~IASX. J u d g m e n t  reversed. 

JhMES N. BIGGERS'CAFF V. DAVID N. COX. 

There is no provision in the lnws of this State for taring, as tile coets of suit ,  
services rend~wd by a sllcriff, under a writ of' capius ad testificandum, in cnr- 
tying r witness to C ~ n r t  beyond the fee for the erocution and return 01' tlm 
Wkit. 



NMIJ, (I. J. It is tile o!.clc:. 2nd rule of this Court,  t:r::t, 
~ I ; C ? : I  1).~:11 ;):;:,tlc~ :1?1!?;?! fi~o:?~ ( 1 : I T ~ : ~ ~ ~ : l t  oxl.;rs or j t ~ ! l ~ n e ; ~ : , i  i l l  

t:le ~ : 1 ! : 1 ~ ~  C;L,<?, c?c!t a l ~ p : ~ , l  sjia!l 112 sv;):i: , :~:cl~ ~ l o c ! ~ ~ ~ c ~ I ,  i!1 0:- 

1 1 i ! i c  0 1  ! 1 I .  (j:1 

tri:ll ~ f t i i i s  C , I W >  tivo u i ' ( 1 ~ 1 ' ~  0:. j t d p c ~ ~ t s  ~ c r e  ~ ! ' ( > I ~ ( ! L I : ; C : ~  

by t h e  (:ou:.t, fro111 hot11 of ~ v h i c i ~  t!ici.e \vcrc uppcals. The 
first 1 ~ 2 s  co!lsiclci.ecl in the p i c c d i o g  case, and thc vtiier i j  nolv 
t o  be rcvie~red.  

O n  t h e  motion of the plaintiff, properly supported by  affida- 
vits, t l ~ c  Court  lincl ordclccl a c(~pics ad t c s f$candwl  to  issco 
t o  slleriff of C!lerobce county, against Y u b d  lluskir~s i~:ld 
IInnn;l:l I luskins,  two rccusnllt witncssc3. T h e  precept  was 
(jer\'ccl, (1.11~1 t!lc nitncsscs cou\cgcd by the  s h c r i f  t u  ~ 1 e l ) o w c l l  
Snpcrior Court,  r.ilicrc the  ca3c was pending. Tllc sheriff claim- 
ed tllc expcnscs lic h a d  incurred in carrying them to  McDdnei l ;  
the clerk, in taxing tlic costs, included tliese expenses, at ti 0 

rate provided by the  act of hvselnbly for carrying crimiilslv to 
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jail. The p1;~intiff mas Ii~id under a rule to show cause why  this 
chnrgc should not be stricken out of the bill of costs, which 
being mntle :~bsolute, the plaintiff appealed to tllis Court. KO 
co1:cur with his IIonor in his opinion. 'l'l~c sheriff has r:o legal 
cl;l'm upon t11c plaintiff for these cspenses, :tnd tliercfare the 
p1,untiff hits no right to have them taxed :~g:tinst tllc def'ei~dant. 
I t  Iias beforc ttiis, during this term, been dccidcd that a!] the 
costs in judicial p r o ~ e e d  ngs arc regulated in this State by 
statute ; nor can any oificer of the law cl~argc any other or 
grcater fees than are so allowed ; if 11c does, it is a misdcmeant r 
in ofice. We hare c:trefully lookctl through the acts of Bssenl- 
bly, and can find no warrant for tliis cl ia~gc.  Tlic cupins ad 
testificnndtcm is a coinmon law writ, and in force in ti] s State, 
but the Lc@lature has not made any allunance to the ste.iff 
fo,. obeying its conmailds, further than its exccutiorl arid rcturn. 
!I'lie officer must obey the precept a t  his per11 ; but, as the cnsc 
now stands, hc does i t  mostly :tt his olcil expense. I n  t l ~ e  act 
of 1886, ch. 105, see. 31, are enumerated all the diflcrent ser- 
vices to be rendercd by the sheriff, and for which he is erititlcd 
to charge a fee, and the amount ; among tllese is not to be found 
any coinpensation for conveying a \fitness to Court. The act 
provides for esecutiiig a cnpias ad suti~aciendunz issuing fiorn 
atid returiiablc to a Court of record beyond the slierifl's county, 
and carrying the defendant and confining hirn in the ja.1 
of such county, but rnabes no provision for carrying a wit- 
ness under such circunistauces. With a view to remove any 
doubt upon the question, the 21st sectiou co~nrnences as follows: 
a The seieral sheriffs sllnll receive the following fees, and no 
others." I t  is clearly cams o ~ Z ' S S U S ,  originating doubtless in 
the fhct that  the m r ~ t  of capias ad tcstijicandunz has been so 
rerely resorted to in practice in this Sta te ;  but it is an o nis- 
sion, Ilowever much to be regretted, which cannot be supplied 
by a Court of justice. There is no error i 1 the judg~neut ap- 
pealed from, which is a5rmcd a t  the cost of the plaintiff. 

PER CURIBM. Judgment affirmed. 
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Warl~ck v .  Barnett. - 

STATE TO THE USE OF PHILIP WARLICK V. WESTLEY BAR- 
XETT El! AL. 

A receipt g i w n  by :L Constn1)le to the defendant in an  execution, for money in 
his 11riids .for cu!!c::tion, is not conclusive against h im,  but he may show that 
he did imt rcci.ive th:: ntoncy, andcould not lnuke it,by reason Of tlic debtor's 
insolvency. 

ACTION of Debt an a constable's bond, tried before his Honor 
Judge DICK, a t  the Spring Term, 1854, of Burke Superior 
Court. 

The suit n a s  brought upon the oEcial bond of Wesley Bar- 
nctt, Jan. 31st, 1834, and the breaches assigned were- 

Ist. For failing to use due diligence in collecting a note due 
plaintiff by one John Deal ; 

2d. For collecting and failing to pay over on demand ; 
3d. For failing to discharge his duty faithfully as a consta- 

ble. 
The suit 'ifas brought against the constable Earnctt and Hiram 

"Paylor, one of his sureties. The execution of the bond in tha 
usual form lras proved. The plaintiK then offcred in evidence 
a, Justlee s judgment, in favor of the plaintiff, against John 
Deal, which had been taken by defendant Barnett, upon a note 
put into his hands by plaintiff for collection, as constable. 
This judgment was dated on 9th of March, 1844, t ~ o  days 
after the warrant was taken out. A ji. fa. on the judgment 
was issued on the 23d of April, 1844. I t  appeared in evidence, 
hat John Deal, during the year 1844, and up to the year 1849, 

was insolvent. I n  that year he became solvent. I t  was further 
u proof, that, in the year 1844, the defendant Barnett gave to 

Deal the following receipt: 

"Received of John Deal seventy-six dollars, in full of a 
judgment in my hands, in favor of Philip Warlick, this the 18th 
of March, 1844. WESLEY BARNETT." 

The defendant proved, that, when this receipt was given, 
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there was no money, nor anything of value paid ; that  Barnett 
and Deal played for i t  a t  cards, Deal beginning v i th  a five dol- 
la r  stake of money, against five dollars in the judgment, which 
the latter won, and they continued thence to play for five dol- 
lars in the judgment per gitnlc, until the whole of it was won 
b y  Deal, and delivered up. Afterwards, on the suggestion of 
Barnett, that  he wanted the judgment, to enable him to eettlo 
with Rarl ick,  Deal gave i t  back to him, and took from him the 
above receipt. It was admitted that  the judgment had been re- 
~ u r n e d  to plaintiff before the suit was brought. 

Defendant's counscl asked the Court toinstruct the jury, that, 
if Barnett  gambled off the judgment, as deposcd to by the wit- 
nesses, and really rcceived no monej  therefor, and they believcd 
Deal mas insolvent during the constable's oficial ycar, so that  
no money could bc collectetl out of him, tha t  thc plaintiff would 
be entitled to only nominal damages. 

But his l lonor declined so lo instruct the jury, and told them, 
" that  if they mcre satisfied, from the testimony, that  the defen- 
dant Barnett reccived the said bond due the plaintiff, from Deal, 
it;s a constable, h r  collection, and sued out a warrant, and oh- 
tained a judgment fcjr plsintig against Dcal, and subsequently 
gave Deal his rcccipt for the amonnt theroof, that  he, Barnett, 
would be liable to JYarlick for the full amount of the judgment 
on his official bond, and that  he, Harnett, could not be allowed 
to impeach said rcccipt, because of the allcgecl gambling con- 
sideration, f ~ r  that  he had, by. his own act, as agent of the 
plaintiff Warlick, acknowledged the payment of the debt by 
t.he said John Deal." 

To which ilc-fendant excepted. 
Under tli0-c instruction., the jury found a vcrdict against 

the defcndnnts for the whole debt. Rule for a cle?lire de novo ;  
rule d i d l a r g e d  ; judgment and appeal. 

d v e ~ y ,  for plaintiff. 
Bynum, Gaither and 1: N. Cddwell, for defendants. 

NAPS, C. J. We do not concur with his Honor in his view of 
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the Ircw governing this case. The action is upon a constable's 
bond. The defendant Barnett was elected a constable for the 
y-r 1844; his official bond, to which the defendant Taylor is 
a party, as surety, is dated the 31st J~nultry, 1844, and his 
ofiice expired in a year from that time, to wit, at the January 
Term of the County Court, in 1845. The oEce of constable 
ie a n  annnal one. When the bond was put into the hands of 
Barnet for collection does not distinctly appear, but it must 
have been after the 31st of January, 1844 ; and, on the 7th of 
March following, the warrant iusued, and judgment was render- 
ed the 9th of March, two days thereafter, and, on the 23d of 
April, a$. fa. issued. During the defendant's official year of 
1844, Deal was entirely insolvent. Several breaches were as- 
signed- 

let. For failing tp use due diligence in collecting the note ; 
2d. For collecting and failing to pay over, on demand; and 
8d. Failing to discharge his duty as constable faithfully. 
For the first breach assigned, the plaintiff is not ehtitled to 

recover anything. During the whole of the year 1844, and up 
to 1848, Dcal, the defendant in the Justice's judgment, was in- 
sdvent. A constable is guilty of no negligence in not taking 
out a capiaa ad satisfaciendtbm against an insolvent .debtor. 
h v .  v. CARRAWAY, 3d Dev. 438, "for where is the use of an 
execution at  the expense of his principal," unless the bt ter  
clpecidly desires it. STATE Y. HOLCOMBE, 2dIred. 211. Under 
the act of 1818, (Rev. St. ch. 24, s. 7,) constables are made 
collecting agents, and as to them the rule of diIigence required, 
L, that degree of vigilance, attention, and care which a prudent 
person, c~nversnnt with business of that description, would ordi- 
nsdy me. Such men do not, ordinarily, sue out process, or run 
themselves to the expense of bringing suits, obtaining judgment 
ah13 k u i n g  execution against paupers. MATHEWS v. SMITH, 2 
Dev. and Bat. 287; MCKINDER V. LITTLEJOHN, 1 Ire. 66 ; 
MWAN v. HORNE, Bua. 25. The insolvency of Deal removes 
$am the constable the charge of negligence, and is an answer 
ko the flrat and third breach88 assigned. AB to the aeoond bmoh,  
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&ere ia no pretence that the constable ever actually received 
h e  money due from Deal. But the plaintiff relied upon the re- 
aeipt given by Barnett to  the debtor Deal, it being in full of 
the judgment. Upon this point his Honor instructed the jury, 
that if Barnett, after obtaining the judgment, gave Deal his 
receipt for the amount thereof, he, Barnett, would be liable to  
Warlick for the full amount of the jud,gmcnt, "on his official 
bond, and that he, Barnett, could not be heard to impeqch 
mid receipt," because of the alleged gambling consideration; 
for he had by his own act, as agent of the plaintiff Warlick, ac- 
knowledged the pyment  of the debt of Deal. I n  this there is 
error. The receipt was certainly evidence against the defen- 
dant, but it was not conclusive evidence. The person giving i t  
may show he never did receive the money. This is the rule of 
evidence as to receipts not under seal. 3 Stark 1045 ; Coke 
Lit. by Karg. and But. 373, in note; LATOUR and BLAND, 2 
Stark. cases 386. A mere receipt, not under seal, cannot ope- 
rate as an estoppel, but is mere evidence of the fact; to be left 

the jury, and subject to be rebutted by other circumstances 
of the case. BENSON V. BENSETT, 1 Ca~np. 391 ; BRISTOW V. 
ESTMAN, 1st ESP. ca. 172. The receipt in this case was not 
conclusive against the constable, and he could be heard to prove, 
&at in fact he had received no inoney-was at liberty to show 
why, and for what he had given it. I t  was won from him by 
bai l  in gambling; the latter acquired no property in it, and 
Barnett, having returned it to the plaintiff, the defendant in i t  
is still liable to the plaintiff under it. The act of the General 
Assembly makes void every contract to pay, deliver or secure 
money or other thing won a t  gaming. Rev. Stat. ch. 51. The 
oonstabie had no power to transfer the judgment to Deal: the 
b t t e r  acquired no right to it by having won it at  gambling, or 
Iry virtue of the receipt ? 

Judgment reversed and a venire de novo. 
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BARNETT BURNETT v. W. H. FULTON. 

Where the Court,  on the trial of a cause, submits a question for the finding of 
the jury, upon whioh lhere 1s no ev~dence, it is error. 

THIS vas  an  action of Trover, tried before his Honor Judge 
DICK, a t  the Spring Term, 1851, of Henderson Superior Court. 

The plaintiff proved that he bought a wagon from one Cook, 
a t  the price of seventy-five dollars, and paid for the same. The 
wagon, a t  the time of the purchase, was in the possession of the 
defendant, and Cook gave plaintiff an order to the defendant, 
directing the delivery of the wagon to him, the plaintiff pre- 
s2nted Cook's order, anl demanded the wagon of the defen- 
dant, who refused to deliver it up, alleging that the wagon had 
been conveyed by Cook to one Davenport, to secure a debt due 
him, the defendant. 

Plaintiff proved by one Peebles, that when he, witness, was 
about to purchase the wagon from Cook, a short time beforethe 
sale to plaintiff, h e  called upon the defendant, to know if he 
would give up the wagon, provided he bought i t  from Cook, 
to which the defendant replied that he would give it up, pro- 
vided the Jones debt was paid. It was in evidence, further, 
that there mas a compromise of the Jones debt, by which the 
wagon was to go back to Cook, and did go back to him. After- 
wards, the wagon was again in the possession of the defendant, 
and vas  so a t  the time of the bringing of this suit, but how de- 
fendant got the posession is not stated in the case sent up. 
One witness said he professed to hold it for rent due him from 
Cook. 

A deed in trust from Cook to one Davenport, for the wagon 
in question, dated before the sale to plaintiff, was also put in 
evidence. 

The defendant's counsel requested the Court to charge the 
jury, that, if the defendant was in the adve~se possession of the 
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property, a t  the time the plaintiff bought the property in ques- 
tion from Cook, he was not entitled to recover. 

The Court refused so to instruct the jury, but told them, 
"that if they beIieved that the defendant ever got the posses- 
sion of the wagon, by the consent of Cook, as a loan, to be re- 
turned to Cook when requested, or at  the end of a term agreed 
on by them, which had expired, it would be a bailment of the 
wagon, and the defendant could not properly set up an adverse 
title, either against Cook, or the plaintiff, who claimed under 
Cook." 

Defendant exceptcd to this part of his Honor's charge. 
Verdict for the plaintiff. Rule for a new trial ; rule discharg- 

ed. Judgment and appeal. 

J. Bazter, for plaintiff. 
Bynum and J. W. WoodJin, for defendant. 

BATTLE, J. We are of opinion that the plaintiff is entitled to 
a venire de novo, because his Honor submitted to the jury a 
question of fact, without any testimony to raise it. Upon clos- 
ing the evidecce on the trial, the defendant's counsel requested 
the Court to charge the jury, that the plaintiff could not re- 
cover,,because, a t  the time when he purchased the wagon in 
question from Cook, the defendant was in the adverse possession 
of it. This instruction his Honor declined to givc, but charged 
that, if the jury should believe that the defendant ever got 
possession of the wagon, by the cousent of Cook, as a loan, to 
be returned to Cook when requested, or at  the end of a certain 
time, agreed on between them, which had expired, it would be a 
bailment, which he could not set up as an adverse title, either 
against Cook, or the plaintiff, who claimed under him. Norq. 
there is no testimony set forth in the Lill of exceptions, to show 
how the defendant got possession of the wagon the second time ; 
but i t  appears from the statement of one of the plaintiff's own 
witnesses, that, on a certain occasion, the defendant said he 
would not give up the wagon, because Cook owed him for rent. 
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When this occurred, does not distinctly appear, though, fr@m 
the manner in which it is set out in the bill of exceptions, if 
may be inferred that i t  was whilst the wagon was $be second 
time in the defendant's possession ; but, however this may be, it 
is not disputed, that, when the plaintiff pilrchased the wagon 
from Cook, i t  was in the defendant's possession ; that possession 
was prima facie evidence of title, and it was incumbent upon the 
pIaintiff,to show that it belonged to Cook, and that the defendant 
had no right to retain it from him. Upon this point in the caw, 
the plaintiff offered no testimony to show that the defendant 
held as mere bailee, who was bound to surrender the article to 
Coolr or his vendee, and his Honor erred in submitting the 
question to the jury without testimony, and for t h k  error the 
judgment must be reversed, and a new trial granted. 

Judgment reversed. 

RICIIARD LEDBETTER, ADMINISTRATOR OF REUBEN SEARES. 
v. ISRAEL MORRIS. 

Where a note 1s agreed to bedlschargcd and satlutied, by thc ilcceptance of uotc 
upon other persons, w h c h  ore al leg~d to have been illsolvent, and to h a v e b i n  
i m p 0 4  upon tllc plamtlff, by the lraudulent misrepresentations af the agent 
of the maker of the o r ~ g ~ n a l  note, in a sult against such agent for the fraud. 
a receipt, given at  the tune of tL1, trarrvactlon againat the note agreed to bo 
del~>eled  up  ougllt to be produced on the t r~a l ,  and ev~dence of lts contenfl 
In the firat mstance l u  not admimblc. 

ACTION on the case for a fraud in passing insolvent notes, 
tried before his Honor Judge GALDWELL, aC the Fall Term, 
1853, of McDowell Superior Court. 

This was an action on the case to recover damages for passing ta 
the plaintiff's intestate notes on certain individualswhom he knew 
to be insolvent, and vihom he represented as solvent. The plain- 
tiff's intestate had a note on Lewis, Green and Bight, for 



546 IN THE SUPREME COURT. 

Ledbetter v. ,Morris. 

$327, upon which he had brought suit by attachment, and which, 
a t  the time spoken of, was in the Clerk's Office, at  Rutherford- 
ton. The defendant, a t  the instance of Lewis, went to the house 
of the plaintiff's intestate, carryingwith him these a n d ~ t h c r  notes, 
furnished by Lewis, amounting to $1000, all on insolvent per- 
eons, and proposed to him to take certain notes on other persons, 
in lieu and discharge of the one owing him, and by falsely repre- 
senting these notes to be good, andon solvent persons, prevailed 
on him to make the trade. On this arrangement being agreed 
upon, the plaintiff's intestate executed a receipt against the note, 
mhich he agreed to give up, and on the trial was proceeding to 
give par01 evidence of the contents of such receipt, without noti- 
fying the defendant to produce it or accounting for it, when the 
same was objected to, but admitted by the Court. To which de- 
fendant excepted. 

Verdict for the plaintiff, and appeal by the defendant. 

J. Baxter, and Gaither for plaintiff. 
Bynum and W. V. Wood$n;for defendant. 

NASR, C. J. On the trial of this case below, the plaintiff was 
permitted to give par01 evidence of a receipt, without notice to 
the defendant to produce it, or otherwise accounting for i t ;  in 
this there is error. The case has been likened to a receipt for 
the payment of money. I n  such case it has been held, that the 
receipt is not conclusive against him who gave it ; that he may 
show he never received it, STRATTON v. RESTALL A X D  OTLIEHS, 2 
Term. 366; for par01 proof is of as high nature as the re- 
ceipc. S o v ~ r r w r c ~  v. IIAYDEN, 7 Cowen b35 ; Stsrkie on 
Ev. 1044. A mere receipt, not under seal, cannot operate as 
an estoppel, but is mere evidence of the fact to be submitted to 
the jury, and capable of being rebutted by the other circum- 
stances of the case. ALXE v. GEORGE, 1 Camp. 392 ; SAMP- 
EON v. COOKE, 7 E. C. L. 8. 205 ; LATOUR v. BLAND, 3 li.]. C. 
R. 302; Star. on Ev. 1275. These cases show, that where 
a receipt for the payment of money is given, the payment may 
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b proved withouk the production of the receipt, and if produ- 
ced, i t  may be contradicted by oral testimony. The receipt here 
ia not for the payment of money, but is in the nature of a con- 
tract. The plaintiff's intestate held a note for $327 uFon Lewis, 
@lbeen aod Bright, d a e d  in 1841. I n  1843, Lewis engaged 
the defendant to take to the intestate notes. to the nomi- 
nal amount of $1000, which he nwned and held upon different 
parsons, d l  of whom were insolvent. Several of these notes, 
to the amount of the one held by the intestate, he was induced 
to take from the defendant, upon his assurance the debtors mere 
perfkctly solvent and able to pay. Before that time, the intea- 
trate had commenced an action by attachment against the obli- 
gom on the note due him, and the note was then in the clerk'e 
oBoe. So that the parties were actually making a compromise, 
and we may well presume that its terms were set forth in the re- 
ceipt. I t  is well settled, that when the terms of an agreement 
&re reduced to writing, the document itself is the only evidence 
the law will recognise, so long as it exists. Star. on Ev. 1 0 0 2  
As this point decides the case for the psesent, we give no opin- 
ion upon the other and more important one. 

There was error in the reception of the par01 evidence objec- 
ted to. The jndgment reversed and a venire dc now. 

PER. CURJAM. Judgment reversed. 

DOE ON THE DENISE OF JOSEPH, JAMES AND W. R. FEIM$- 
TER v. THOMA.6 McRORIE. 

Where both parties in an aetion of ejectment claim under the same person. 
ncitller can deny tlie title of him under whom they both claim. 

This rnle 1s not encladed because one qT the parties claims by sheriff's deed. 
( 6 1 ~ ~ r ~ r . t  .v. BIRD, 8 1.e. 303; MURPHY V. BARNETT, 2 Mutp. 2.31 : S. C. Car. L. 

Rep. 105 1 LOVE V. GATES, 4 Dev. and Bat. 363 ; COPELAND v. SAVLS, ante. 70 : 
JOIIN~ON v. Warns, ante. 225, cited.) 
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ACTION of Ejectment, tried before his IXonor Judge SETTLE, 
at, Spring Term, 1854, of Iredell Superior Court. 

The plaintiff's declaration contained two counts, one on the 
demise of Joseph James, and the other on the demise of Wm. 
R. Feimstcr, each of which counts alleged the demise of two 
tracts of land, the one of one hundred and thirty-five acres, and 
the other of fifty-one acres. A deed in trust for the land in 
question, from James K. Feimster to W. R. Feimster, one of 
the lessors of the plaintiff, mas offered in evidence, in behalf of 
the plaintiff, dated 17th of February, 1849. The plaintiff fur- 
ther offered in evidence a sheriff's deed for the same land, dated 
in August 1849, conveying the interest of James K. Feimster 
to the defendant, and showed that, at  the time of bringing this 
cbction, the defendant was in possession. 

The defendant assailed the deed in trust, as being fraudulent 
~d void as to thc creditors of the bargainor. He  showed that 
he had obtained a judgment for a debt which J. K. Feimster 
owed him, at  the date of the deed in trust; a levy, which was, 
however, after the date of the trust; a regular order of sale ; a 
venditioni exponas, and a sale to himself. 

To show that some of the debts mentioned in the deed in 
trust were fairly due and oming, a deed was produced in 
behdf of the plaintiff, from Joseph James, one of the lessors of 
the plaintiff, to J. K. Feimster, for the larger tract of land, and 
was offered for no other purpose. This deed, for the want of the 
words necessary to create a larger estate, conveyed but a life 
estate to the bargainec, and it was adnlittcd that, before the 
suit was begun, he mas dead. 

It was insisted in behalf of the plaintiff, that the defendant, 
having taken the sheriff's deed for the land in question, as the 
property of J. I(. Feimster, and showing no other title to it, he 
was estopped to deny it in this action. 

For the defendant, it mas conterdcd, that the deed from James 
to J. K. Feimster, which had been put in by the plaintiff, shov- 
ed the title out of the lessor of plaintiff, Wm. R. Feimster, the 
bargainor's life estate having ended before the deed in trust 
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was made. And he further contended, that, as to the other 
lessor, James, he must trace his title back, and show it out of 
the State. 

His Honor reserved the question, whether the deed from James 
to J. K. Feimster was entitled to have the e!Tcct in law contend- 
ed for by the defendant. 

The other points in the case vere disposed of without excep- 
tion. 

The jury, under the instruction of the Court, found a verdict 
for the plaintiff, and afterwards, his Honor, upon consideration 
of the point reserved, being of opinion with the plaintiff, gave 
judgment for him accordingly, and the defendant appealed to 
this Court. 

Guion, for the plaintiff. 
Boyden and Mitchell, for the defendant. 

BATTLE, J. We understand the defendant's counsel to admit 
the general rule, that, when parties in an action of ejectment 
claim under the same person, neither can deny the title of him 
under whom they both claim. But they contend, 1st. That the 
rule does not extend to a defendant who claims as a purchaser 
a t  sheriff's sale; and, 2dly. That at  least it does not apply 
mhcrc the plaintiff's lessor shom, himself, that thc title is in a 
third person. We are not amare of any principle upon which 
the first objection can be sustained, and it is directly opposed 
by the case of GILLIAI~ v. BIRD, 8 Ired. Rep. 280, mhere the 
defendant claimed from a purchaser at  sheriff's sale, and yet i t  
was not pretended that the rule was excluded on that account. 

The second objection is equally unsustained by principle and 
opposed by authority. I n  MURPHY v. BARNETT, 2 Murp. Rep. 
251, (S. C. 1 Car. Law. Rep. 105,) which is the first reported 
case in which tbe doctrine was judicially settled, this very ob- 
jection was raised and overruled. The subject has been so 
often discussed in several recent cases, that i t  is unnecessary 
for us to add anything more than the following extract from the 
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opinion in JOHNSON V. WATTS, decided at the last December 
Term, in Raleigh, and reported, ante. 228. That case is 
very much like this, so far as the objection under consideration 
is concerned, and it needs only the change of names to make 
the extract fit the case now before us: '' The defendant, in a 
case like the present, can defend himself only by showing that 
he has a better title in himself than that of the plrintiff's les- 
sor, derived either from the person under whom they both 
claim, or from some other person who had such better title. 
LOVE V. GATES, 4 Dev. and 13at. 363, and COPELAND V. SAULS, 
decided at  the present term, (ante. 70.) I t  is not n case 
strictly of estoppel, but one founded in justice and convenience. 
Nor is the present a case of landlord and tenant, as the defen- 
dant's counsel has contended, where the landlord's title has ex- 
pired, but depends upon the just and convenient principle above 
stated. As both parties derived title under William Mackey, who 
was once in possession claiming the fee, neither is at liberty to show 
that such title is not a good and subsisting one. Unless the 
defendant can show that he has in himself the outstanding title 
of Cherry's heirs, the lessor of the plaintiff must recover." 
(Sec also T ~ ~ o a i a s o x  v. KELLY, decided at  last term at Raleigh, 
and not yet reported, ante. 375.) Here the defendant has offered 
no such proof, and the judgment in favor of the plaintiff'niust be 
affirmed. 

PER CURIAM. Judgment a'ffirmed. 

STATE v. JOHN WILSON ET. AL. 

Where a party is taken on a peace M-arraut and Liound to appear a t  Court, such 
Court cannot review the judgment 01' the magistrate below allowing co:.ts 

3 Io~1or  to retax the bill of costs, heard at  Spring Term, 
1851, of Xncon Superior Court. 
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The defendants were arrested on a peace warrant, at the itt- 
stance of one William Tatham, and upon the hearing of the 
complaint before a Justice of the Peace, the defendants were 
ordered to be bound to the peace, and to be bound to the nixst 
term of Macon Superior Court, and they gave bonds according- 
ly. In the proceeding below, the constable who made the arrest 
had summoned a guard to assist him in making the arrest, and 
also in detaining the defendants in custody after being brought 
before the niaglstrate vho tried the matter. The judgment of 
the Justice of the Peace was, that the defendants should pay 
the constable's chauge for mileage, and for the services of the 
guard, as part of the costs, amounting to thirty dollibrs~ dm, 
that they shoald be bound to the Superior Court. On their a p  
pearance, it was ordered, that they should be discharged on their 
paying costs, to be taxed by the clerk. All the Court coats 
were taxed, which were paid by the defendants; but the costs 
for which the Justice of the Peace had given judgment were 
not included in the bill taxed by the clerk. 

This was a motion to have the costs retaxed, with instructiond 
to include those given below by the magistrate, to tho constable 
and his guard. 

Upon consideration of this motion, his Honor gave judgmmt 
for the costs, as asked for in the plaintiff's motion, and ordered 
an execution to issue therefor; from which judgment defen- 
dants appealed to this Court. 

Attorney General, for the Sbate. 
Gaither and J. W. Wood$n, for the defendaats. 

PEABSON, J. We have no statute in reference to "peace waz- 
rants," and the proceedings under them depend upon the corn- 
mon law. Whether, in rendering his judgment, the Justice of 
the Peace was right in including, as a part of the cost against 
the defendant, the officer's charge for mileage, and far the 
guard, we do not decide ; but we are clearly of opinion that it 
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was error in the Court below to includc these items in its judg- 
ment. 

The practice is, that any single Justice of the Peace, or a 
Judge may, upon probable cause, require a partyto give security 
that he will keep the peace, and be of good behavior. This is 
done to prevent a breach of the peace, or the commission of an 
offence against the public, and also for the protection of the in- 
dividual immediately concerned. To make it effectual, it must 
be done at  once ; consequently, there is no appeal from the ac- 
tion of the justice or judge; for that, by vacating the judg- 
ment, r~ould defeat the object in view. 

To guard against oppression, the obligation entered into to 
keep the peace, and to be of good behavior, is only till the next 
term of the Court, to be held for the county where the matter 
takes place, and the party is also required to enter into rceogni- 
zance for his appearance at  Court. Upon his appearance, t h e  

Court may discharge him, or may require him to give new se- 
curity to keep the peace and be of good behavior, according to 
the facts as they appear upon investigation before it. But the 
Court does not review the judgment of the justice or judge, 
and consider whether it was founded upon sufficient ground or 
not, for it has anmered its purpose, and is past. The proceed- 
ing of the Court is independent and unconnected with it, except 
so far as it constitutes the process by mhich the party has been 
brought in, and the judgment is necessarily confined to the 
Court costs; because the Court cannot give judgment and 
award costs for or against the party, in regard to the proceeding 
before the justice or judge, without Iooking into and reviewing 
the proceeding before that tribunal ; which, as we have seen, it 
has no authority to do, and, of course, it can give no judgment 
in reference to it. 

PER CUHIAM. Judgment reversed ; &re facias diemi~ed. 
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THOMAS CURTIS AND WATAUGA COUNTY V. MARSEIALL MIL- 
LER. 

The action for the  pcnalty for fornication, under the  act  entitled, " Vice and  
Itnmorality," nlust bcbrought  w i t l h  tcri days afiar the  cor l~~niss ion of' the of- 
fence. 

Appeal from the judgment of a Justice of the Peace to the 
Superior Court of Watauga tried before his Honor Judge DICK, 
a t  Spring Tcrm, 1854, of that Court. Pleas, General Issue, 
Statute of Limitations, former judgment. 

This was an action, originally brought against thc defendant, 
and one Rhody Byers (with whom the act of fornication was al- 
leged to have been committed) by warrant for the penalty of $2 
50 each, under the act of Asscmlsly entitled " Vice and Immo- 
rality," and a judgment being rendered by the magistrate, he 
alone appealed to the Superior Court, and upon the trisl in the 
Superior Court, thc defendant's counsel contended that  the suit 
could not be brought after ten days from thc tinlc the criminal ~ c t  
was committed, and askcd his EIonor so to charge thc jury, who 
declined the instructions askcd for, but told them that the action 
was well brought aftcr ten days. To which the defendant's 
counsel excepted. The jury fonnd dcfendant guilty. 

Rule for a venire dc nouo ,  for cause of exception abovcststed. 
Rule discharged, judgment and appeal. 

Neal and T. R. Coldwell, for plaintiff. 
Lenoir  and Gaither, for dcfendant. 

PEARSON, J. The warrant was for a penalty impoaed for 
the offencc of fornication, by the 119th chapter, section seventh, 
Revised Statutes, cntitled "Vice and Immorality," "if any 
persons commit fornication, upon duc conviction, each of them 
shall forfcit and pay $2.50 for each and every such offence, to be 
recovered and npplied to the same use as the fines in this act." 
The defence was, that  the information was not made within ten 
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days after the commission of the offence. His Honor was of 
 pinion that the information might be made after ten days. 
There is error. 

It is atfmittecl, that in regard to the use to which the penalty 
G to be applied, this section has reference to the prcvious scc- 
tions ; but i t  is in~istsd,  that there is no such ref~,cn,e h I-e- 
gard to the manner in which the penalty is to be recovered. 
We think it clcar, that a reference is made to the previous sec- 
tions, both in regard to the manner in which the penalty is to 
be recovered, and the use to which i t  is to be applied: if so, 
nccording to the 5th section, the information must be made 
within ten days after the offence is committed. But suppose 
there is no such reference in regard to the manner in which the 
penalty is to be recovered, then there is no provision made for 
the recovery of the penalty, and the plaintiff has no authority 
to sue for it as common informer : so, yuacumyue via, take i t  
either may, he is not entitled to recover. There must be a 
venire de noro. 

Judgment revcrsccl. 

ROBERT TIIONAS r. JAMES J. SUMMET 6T. AL. 

Where a sheriff takes n bond from his d c p t y  to indrtnngy, eefc., dwin:r his con- 
tinuance in oJirr, snch bond only pcrtsins to the trrlu oC the l~rincipal's office 
then cnrrcnt, and cannot bc held to embrace ~lcl:3ults wliicll occr;r dur:ng 
the sncccding t c m .  

(BANNER V. MCMURR.AT, 1 DCV. 218, ~ i t c d  and npprovcd ) 

ACTION of Debt on a penal bond, tried before his Honor 
Judge DICK, a t  the Spring Term, 1854, of Henderson Superior 
Court. 

Plaintiff was sheriff of the county of Henderson for two 
o5cial terms, embracing four years, to wit, from September 
3.840, to September 1844, and appointed the defendant, James 



AUGUST TERM, 1854. 553 
--- -- - - -- 

Thomas v. Surnmey. 

J. Summey, his deputy: and took from him a bond dated 
day ot February 1842, with the other defendants as hissureties, 
conditioned, '< that he shall well and truly collect and pay over 
all sums of money that shall or may have been collected, to the 
proper person, and all fines and amercements, and all taxes that 
shall or ought to have been by him collected as deputy sheriff 
dzcring his continuance in qfice, and shall well and truly in* 
devznify the said Robert Thomas, sheriff as aforesaid, from 41 
fines, and amercements, and liabilities, which he, the said Ro* 
bcrt Thomas, may be subject to by reason of any act or illegal 
process of the said James J, Summey, and in all things welt 
and truly denlean himself as deputy sheriff." 

On the 27th of November, 1842, the defendant Summey, as 
deputy sheriff, collected eighty dollars from one Allen for one 
Earnsour, ~ h i e h  he failed to pay over, and the sheriff was sued 
for the same on his official bond, given Sept. 1842, (the begin- 
ning of his second term,) and the money was reco~ered out of 
him. For this default and consequent loss, plaintiff brought 
this suit, and the only question in the case was, whether defen- 
dants are liable upon this bond of the deputy to his principal. 

The Court below hcld, thaf they were liable, and so charged 
the jury, who, under these instructions, rendered it verdict for 
the plaintiff. 

Motion for a new trial. Rule discharged; judgment and 
sppcal. 

.I; 7% 7Voot@i7c and Bynunt, for plaintiff. 
J. B a x t e ~  and N. 117. Woodjin, for defendants, 

NASII, $. J. The case of BANNER V. MCRIURRAY, X Dev. 218, 
mhich mas decided in 1827, established the principle, that where 
a sheriff appointed a deputy, who gave bond for his faithful 
conduct during his continuance in said appointment, and the 
sheriff was reappointed, and the deputy continued to act under 
him for several years, rrithout giving any other bond, that the 
bond given was restricted to the first year, for the deputation 
then necessarily expired, and Judge HENDERSOY, in his opinion, 

O i l  



expressed the doubt, n-hetheis tllc depnt,ztion 17ould not so cs- 
pire, even if it contained I\-ords importing n substitution in fu- 
ture years. But he treats it as perfectly certain, that it is so 
when the words are general. It is urgcd, ho~ever ,  that there is 
a difference betm-een the words used in BIcMurray's bond, a i d  
i n  the one now undcr consideration. The norcls in thc former 
are during his continuance in said appintnzc.rzt; in the present 
one, they are during his co.iztinztnncc! in ofice. We see no sub- 
stantial difference in the expressions : both relate to the duties to 
be performed by the deputy, during the time for which he is ap- 
pointed. I t  matters nothing by what nor& the obligation is 
created: the principle is, that the deputation is necessarily con- 
fined to the official term of the officer appointing ; for the rea- 
son that the latter could confer no porrer he himself did not 
possess. I n  IlcMurray's case, the decision is put upon the 
genera1 wording of the bond. The plaintiff's officc of sheriff 
commenced in September 1840, and extended through t ~ o  
terms, the first ending in September 1 8 4 .  The bond executed 
by the defendant Summey, on nhich thc action is brought, is 
dated in February 1842. In K o ~ c m l ~ c r  1842, n note was placed 
in his hands for collection, the money dnc upon it vas collected 
by him, and appropriated to his onn usc. This money was re- 
covered from the plaintiff, and he nov sccks to recover it from 
the defendant, under his bond of February. 'The sheriff's then 
official term expired in Septembcr 18-12, ancl, though he v a s  re- 
appointed, the bond, given by the defendant, did not extend bc- 
yond the time for which he a a s  legally dcputised. His continu- 
ing to act after that time, n-ith the consent of the sheriff, could 
have no effect on the construction to be put on his bond. 

There is error. Judgment reverxd, ancl a, cenifc de ?loco 

amardecl, 
Judgment 1wcrsed. 



GEOECF, 14. CAMPBELL V. TIIOMAS J .  EARNHILL ET. JlL. 

A Court I~RS the power to :~llow a11 ~ l n ~ n d r r l i m t  in 5 foxnlrr proceeding, so so to 
insert the I ~ : L I I I C S  ol' il~fiuit, heir?, i n  tlw older oppoiriting them a guardian 
pendente lit?, : ~ r d  in tlic scire f i ic i~rs  ISPII~I?:: a ~ n i 1 1 ~ ; t  them. 

Thi.cxcrcise o i  the Coiii.t'? i l isc~et~on,  in n i a k i ~ ~ l ;  S I I C ~  alnendmenr, is not subject 
to  be rev i~~wet l  by thl- ( ' 0 ~ 1 1  t. 

THIS vas n petition brought in the County Court of Mecklen- 
burg, to correct mlcl amen11 a rccord of that Court, and was 
brought to the Superior Court of that County by appeal, and 
tried at  tlie Spring Term of thst  Court, his Honor Judge SET- 
TLE presiding. 

The pctition an(] aficlavit filed, embracing the specifkationg, 
stated that one Thomas Jamison, ns administrptor of one John 
Barnhill, filed his petition in the County Court of that county, 
a t  ;\lay Term 1832, against the children and heirs a t  law of 
Earnhill, alleging that he had paid large sums out of his o m  
funds, for the estate of his intestate, beyond the amount of as- 
sets that had come to his hands, and praying that the real estate 
of the said Barnhill might be sold to re-emburse him in such 
amount. Vhereup~n ,  the Court appointed " Isaac Alexander, 
Clerk of tlie Court, guardian pe?zclente lite of the heirs of John 
Barnhill," vho v-cre all then infants, and the entry of such q- 
pintment  was mnde in the case, in thosewords ; that the cause 
mas referred to the clerk, who reported a balance due the peti- 
tioner, ~\l i ich report was confirmed, and a judgment was enter- 
eel for eighty-five dollars, for which an execution iseued, and 
levied on a tract of land vhich descended to the heirs above 
mentiened; that Jamison bid off the land, and sold it to this 
petitioner, who has had the occupation of it for eight years, and 
has made valuable improvements on i t ;  that, in consequence of 
the defect in tlie record of appointment of the guardian to the 
infant defendants, in not naming them, he is advised that the 
title to his land is defective, and that he may suffer great wrong 
en11 inconvcnicnce, and hc prays that the record may be amend- 
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ed in that particular, nzcnc pro tzinc. There was no answer or 
formal plea to the pctition. The case sent to this Court 
states that there Ras no evidcnce oifcrcd of the fact6 nlleacd in 
the petition, and no proof that the defcntlants were the heirs of 
Barnhill, nor any proof that the p1:~intiff w s  :L purcl~ascr from 
Jamison. 

The defendants contendcd that the record could not be cor- 
rected, without full proof of all the facts alleged, nnd that it 
could only be corrected at  the instancc of Jamison or his heirs, 

But his Honor being of opinion with the plaintiff, affirmed 
the decision of the County Court, allowing the record to be 
amended, as prayed for in the petition, from which juclgmcnt 
the defendants prayed an appeal to this Court. 

Osborne, Wilson and Bynum, for plaintiff, 
Boyden, for the defendantsa 

PEARSON, J. Our juri~rlxtion in regard to amcndmcnts in 
the Court below, is confined to the question of powcr ; with its 
discretion in the exercise of that power, mpposing the Court 
below to have it, y e  h a w  no concern. PIIILLIPSE Y. IIIGDON, 
Bus. 380. Upon the allegations set out in the affidavit of the 
petitioner, and because the clcfentlants did not deny, nor take 
issue thereupon, the amendment mas allowcd to be made in the 
Court below. The amendment to be made was in tllc process 
after the detcrrnination of the suit, not 60 as to change i t  in 
substance, but merely to make it more full by eetting out the 
names of the heirs, the sci. fa. having issued against the hcirs 
of John Barnhill, without naming them. Thcre is no question 
as to the power of the Court to allow this a,mcndmcnt, being a 
formal one merely, and vith the exercise of discretion, we have 
m concern% 

Judgmcnt affirmed. 
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DOE ON TIIE DEMISE OF JAMES F. CILMER V. SOLOMON EARN- 
IIAl1DT. 

A provision in a deed in trilst, for the postpoilcmcnt of the s:& of t l ~ c  property 
tbr nine montlw, a d  11len tu be sold on n crcflit of sismonths, is not a  fraud in 
law, so as to require of tllc Court to declare it void from its face. 

ACTION of Ejectment, tricd bcfore his IIonor, Judge SETTLE, 
st the Spring Term, 1554, of Cabarrus Superior Court. 

The question upon which the opinion of the Conrt proceeds, 
arises, upon a deed of trust, under which the clefendant claimed 
title to the premises in question, which was attacked as being 
fraudulent and void as to creditors ; this dced 11-as dated the 28th 
of January, and the sale was to be on the 1st day of Novenlber next, 
on s credit of six months. Thc counsel for thc plaintiff asked 
nls Honor to Instruct the jury that the long postponenlent of the 
sale, and thcn tlic credit of six months, of themselves, authorized 
the presumption of a frauclulent intention on the part of the ma- 
ker of the trusts, and made i t  void i11 lax. 

But his IIonor declined so to charge, and instructed them 
that any open provision or stipulation whercby the debtor provi- 
ded for any enjoyment and use of the property, or any benefit 
or advantage to himself from the Trustee or the creditors, as a 
home for himself or his family, moulcl be fraudulent, but he did 
not perceive anything of that kind in the dced, and clicl not feel 
autliorized to say that, upon its face, i t  creatccl a presumplfion of 
fraud. Plaintiff cvccptccl to this part of the charpe. 

H e  went on to explain the principles, i11 other respects, govern- 
ing the case, to which thcre was no exception. 

Verdict for the defendant. llotion for s w n i r e  cSe 1zovo. 
Rule ciischarged ancl nppcol. 

7Yilson, C'rnige, and B y ~ m n ~ ,  for plaintiff. 
Odorw,  B o y t h ,  and i t .  Btr~'i'i~~yi' for dcfcnclmit. 



prayed by the plaintirs counsel, his Honor ~ a s  fully supported 
by the authority of the eases of Cmxoa v. PEEULCS, 4 Ired. 
Rep. 204 ; LEE v. P r , a s ~ r u a s ,  7 Ired. -3-71 ; YOUNG V. BOOE, 
11 Ired. 347 ; IIARDY V. SIXNXCII, 9 Ired. 191, and HARDY V. 

SIMPSON, 13 Ired. 133. The (iced in trust contains no stipula- 
tion that the debtor should retain possession of and use the pro- 
perty conveyed until the snlc; and it might d l  be, that the 
postponenlent of the sale, for nine montlis after the deed was ex- 
ecuted, and the provision for selling upon six nionth's credit, in- 
stead of for cash, was irlteilded t o  operate, and did operate for 
the benefit of all tlic crcditora. Still, if the deed m s  made 
with the intention to i~iailer, dclay or defraud the creditors, of 
the bargainor or any of tlieiu, it  as void ; and upon that ques- 
tion, the plaintiff h ~ s  no just cause to conlplain of the instruc- 
tions which his EIonor g s w  to the jury. They mere as favorable 
to him as he had any right to rcquirc ; and whether they were 
not more so, it is unnecessary for us to decide. 

The whole subject has becn so fully, as well, and so recently 
discussed in the cases to ~ h i c h  we have referred, that me deem 
it useless to add anything more. 

The juctgment is affirmed. 



ACTION ON THE CASE. 
SEE PLZ'ADIBG, 1. 

ACTIOK 93' DEBT. 
SEE PLXADISG, 1. 

ACCOUXT STATED. 
$m EVIUCXCE, 4. 

ACTION. 
1. Where a slave mss jtipulated in a deed to be thereafter con- 

veyed in writin2 to s trustee, to the scperzte Jse of a FEXE 

COVERT, and is put in possession of the tri~stco for another 
purpose, Lut afterwarcis it is form%!ly a p e d  by the seller 
and the trustee, th:& thc latter is to be invested with the title 
to t>e negro (he not being present, however, at  the time;) 
LIELD, that the trustee is at l a s t  the BAILEE of ihe former 
onncr, and r s  such !a entitled to recover the possee~ion 
agzinst o m  wrongfully mitbholdin~ him. Thonpon v. Bsy- 
it%, 340. 

3. I n  an actionfm deceit in a false warranty, on the exchange 
of horses, i t  is cot competent for the defendant to give in evi- 
dence the defects of the property which he received from the 
plaintiff. Odom v. Eawison, 403. 

3. In an actionin the case, for wrongfu!ly suing out an attachment, 
i t  is su5cient to show a vant of probable cause. It is not 
necessayy to show that defendant was actuated by malice. 
Kerkham v. Cnusey, 483. 

4. No action caa be maintained on thc bond given by a clerk, 
conditioned for the faithfd perfor~ance of his duty, cxcepb 
where there has been such dama~es sustained as n-odd give 

A 
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the party a right to maintain an action on the case for the 
neglect of his official duty. Jones v. Bzggs, 364. 

6. The want of castration in a male mule does not meet the a1- 
legation of unsoundness. Duckworth v. Walker, 507. 

6 .  Where a male mule, which has the usual developments in the 
scrotum, is sold a t  public auction, the maxim of caveat emptor 
applies to the claim of damages for unsoundness in respect 
of the al?ima17s being not castrated. Bid. 

SEE COVENANT; PARTNERS 3 ;  ROADS, 5 ;  WATER. 

ADMINISTBATION. 
1. A n  Administrator of a deceased sheriff, who is authorized, by 

special private act of Assembly, to collect arrearages of tax- 
es, is bound on his administration bond, for the amounts 
called for in the tax lists of those years for which he is thus 
authorized to collect. iMorton v, Ashbee, 312. 

2. Where such admicistrator was only a special administrator,, 
when the act mas passed, but became the general administra- 
tor afterwards, he is nevertheless liable, as above stated, on 
his general bond. lbid. 

3. Where such administrator dies before his administration is  
completed, his administrator is liable to the administrator DE 

BONIS NOS of the deceased sheriff for the breaches of the 
bond above stated. 16id. 

4. Where the first administrator of the sheriff had been a depu- 
t y  sheriff nr73er his intestate, and had tax lists to collect, as 
such, for certain districts, and failed to collect them, he was 
bound to have made good these amounts to his intestate, 
while acting as his administrator, and not having done so, his 
administrator is liable for the same to the administrator DE 

BONIS NON of the sheriff. 16id. 

5. There being a bond to cover the duty of the deputy sheriff 
to his principal, and to indemnify him, does not make it ne- 
cessary to show any other DAXNIFICATION than the not ac- 
counting for the sums he ought to have collectecl. &d. 

6. The administrator of the deceased deputy cannot allege the 
inability c?f thc clcpnty. fm the m n t  of means, to account tc 
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$he estate he represented as administrator, without suggesting 
and showing such inability. Bid.  

9. The act of Assembly, autho~izing the suretics of a deceased 
sheriff to collect arrearages of taxes, does not abridge or su- 
persede the power or duty of thc administrator to make the 
collection under the private act of Assembly. Ibid. 

AGENCY. 
To make the acts and declarations of a person evidence against 

a party, upon the ground of being an agent, such agency must 
be established by evidence, independent of such acts aud cb 
clarations. Royal  v. ~qwinkb ,  505. 

ALIMONY. 
SEE DIVOBCE. A SSICTS. 

ALLUVION. 
Whether the doctrinc of alluvion applies to any case, when a 

water boundary is not called for, though the course and dk- 
tance called for .have been cotern~inous ? QUERE. Beaufort v. 
Duncan, 234. 

AMENDMENT. 
1. Whcre an order has been made for amending a record, such 

amendment may be made at a n j  time afterwards. Mayshall 
v. fisher, 111. 

2. The County Court has no power to authorize an amendment in 
the return of a levy of a justice's execution upon land, by a con- 
stable, after the sale of the premises. Gibbs v. Brook8, 448. 

3. This Court will permit an amendment to a warrant, upon 
the payment of costs by the plaintiffs, which does not 
set forth the act under which a suit for a penalty is brought. 
Washington v. Frank, 436. 

5. A Court has the power to allow an amendment in a former 
proceeding, so as to insert the names of infant heirs, in the 
order appointing them a guardian pendente lite and in the 
&re facias issuing against them. Ibid. 

6. The exercise of the Court's discretion, in making such amenil- 



ment, is not sut)ject .to be rcrievcd bj this Court. Cmtpb'ell 
r. Bnmthil'l, ct .  el., 5.57. 
Scc IIPPCM,, 5 ; P n a c ~ r c ~  3. 

APPEAL. 
1. I n  an action of Ejectment, mherc the plaintiff declarctl upotl 

the demises of several lessors, upon thrcc sevcral ccuntq, a re- 
f u d  by the Court to striko out two of the counts a t  the in- 
stance of the defendant, is a matter of discretion, fromwhich 
an  appeal wiil not lie to this Court. Pi'gott v. Cl~ccrs, 356. 

2. Where an  appeal is taken frcm the judgment of n Justice of 
the Peace to the Supe~ io r  Court by one of t n o  defendant$, 
but by mistake of the Clcrk, it is sent up as the appeal of 
both, is tried as the appenl of both, and upon the trial, the 
admissions of tLe party vho did not appeal are given as evi- 
dence against the defendant who did not appeal, and after the 
trial, and a verdict in favor of the plaintiff, the magistrate is 
permitted, by coneent of partics, to amend his proceeding so 
as to make i t  the appeal of one ohly, it  as error to permit 
the verdict to stand; for, by the amendfieat, the admissions 
of the digmimed party were rendired incompetent. UTilfong 
T. Cline, 499. 
SEE COST, 9 ;  AXESX)MI:ST, 6: 

ARitEST. 
Wherc the question is, mhether thcre mas ,z legal nrrcst of a per- 

sob by an officer, i t  must be determincd by the intention and 
understanding of thz parties, at thc time of the transaction. 
Joplcs Y. Jonea, 491. 

ASBUMPSIT. 
1. Where i t  is admitted that in order to hind a defendant, an  ex- 

press promise must ha proved, yet i t  may bq left to a jury to 
m y  vhether the defendant had not given authority to another 
to aesume for him. Buoie v. 8J~lprnar6, 10. 

2. To  recover on the common ccurlts formaterials furnished, and 
vork  and labor done, i t  must be shown that  €he article woe 
received or used by the defendant., or was in some m y  bene- 
ficial t o  him. B y ~ r ' y  v. ; - q d r ~ ~ .  53. 



Where an  administrator upon the crc  of tlcath, depobitcs t h e  
money of thc estate, v i th  n surety to hia administration bond 
for snfc keeping, with inrtructions l~pon  a settielnent of the 
estate, to  pay orcr to his intcstntc's cstate : IIELD, that  the 
ADXISTSTRATOR DE BOSIS SOX of that  cstate, after dcmand 
and refusal, was entitled to r e c o x r  the same beforc any Snal 
settlement. fiio?cttcy/ v. S'tcnc?nitrrz, 207. 

A carpenter's tools m y  be ~c izcd  and sold under an original 
attachment. X n r f i x d a f i ~  v. i V i r i : e h d ,  62 .  

BASTARDY. 
Where thc mother of a bnstnrcl child is brought beforc a Magis- 

trate, and refuses to  declarc 011 oath the father of euch child, 
but  p a p  the fine and give8 bond and sec~irlty to indemnify 
the county, she cannot, afterwnrd~, voluntsrily institute pro- 
cecdings against thc reputed f :~thcr,  to subject him to tho 
mnintensncc of' the same child. ~St'tc7tt~ v. Bro7(w. 129. 

BEQUEST. 
A present bcrluc~t of :r slnre or moncg is not to bc poqtponed 

till tile ~xpira t ion  of a life estate, altllough conncctetl by the 
word "also," ~ i t h  z JCT-ix of ax ~ s t a t c  :hw pos tponcd,~herc  
the c R x t  of such n construction vould he i n t e ~ t ~ c y  as to this 
property for the Isri:nI-\r. I~'oh(~:tson Y. I i o b o . t ~ ,  74. 
.SHE ~ Y I L L ,  2, 5, G ,  7. 

Whcre i i  is manifest, from other c l ~ l i s ~ s i n  tlie %ill, that  the tes- 
tator meant to sc'par:L~c t ~ o  ~ l n ~ e s  in qiicsti011, from the 
nlnss of his estatc, 2nd to d i s p s c  of tllcm dlffcrcntlj- from 
tha t  which hnd bccn g i x n  to his ~ i f c  for lifc, and it appear- 
ing also that  his wife was an  especial object of his bounty, the 
following words wcra construed to pass thc absolute estate to 
her, viz : "I further nil1 :mcl bcq11eat11 m t o  my wife, Catlin- 
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rine ITmland, seivant boys, Richard and Pinckney, tb  
have and to hold, and to expose (dispo~e) of ather own dis- 
cretion while she lives, and at her death not to be disposed of 
out of *the family." Newland v. Ncwland, 463. 

The latter words, "not to be disposed of out of the family," 
being inconsistent with the absolxte e&atc, were held to be 
inoperative. Ibid. 

BILLS, NOTES, bc. 
SEE LOST NOTE BOSD 2. 

BONDS. 
1. Where, in the order of a County Court, appointing a guar- 

dian, the name MARGARET is by mistake inserted as that of 
the ward, instead of MIRAXDA, o bid taltcn according to the 
proper requisitions, with the right name recited, will, under 
the operation of the act of 1842, cch. 61, be sustained as sn 
oficial bond. SJ~uster v. Perkins, 325. 

2. A bond to pay money, and to do sonictliing else, as to feed 
and clothe a slave, is not negotiable paper. K~zigl~t v. Rail- 
road Company, 357. 

3. It mas not the intention of the act of Assembly, rquiring 
clerks to issue ex-oficie notices to guardians, tomake them lia- 
ble, on their official bonds, for failing to do so. Jorzes v. 
Biggs, 364. 
VIDE ACTION, 4 ; INSOLTEST, 2. 

BOUNDARY. 
1. Where a swamp is called for in the description of a tract of 

land, and the question is left doubtful, which of three con- 
flicting localities is the proper one, it is error to instruct a 
jury that they are to seek for the proper locality, by running 
the course called for, regardless of other considerations. 
Spruill I-. Davenpo~t, 303. 

2. The call in such a description, for a line running West- 
wardly, does not necessarily mean a west course. Ibid. 

3, What are thc boundaries of a tract of land, is a question of 
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law, for the decision of the Conrt; WHERE they are, is e 
question of fact for the jury. Marshall v. Pisher, 111. 

CHALLENGE, 
SEE JURY. SEE  EJECTMENT^ I. 

CLERKS. 
SEE BONDS 3. 

COMMON CARRIERS. 
The rule of law that common carriers are bound as ensurers for 

the SAFE DELIVERY of goods, does not extend t o  the TIME ofS - 
delivery. B o ~ e r  v. Steamboat Company, 211. 

CONSIDERATION. 
SEE EVIDENCE 19. 

CONSTABLE. 
1. Where a constable has raised money by a sale of pro- 

perty under several execations, not enough, however, to sat- 
isfy them, and one of the creditors demands all or none, when 
he is only entitled to a small part of the sum collected, and 
the constable to such demand proposesto give him more than 
his proportion. HELD, that such creditor was not entitled to 
rccover. Cole v. Pair, 173. 

2. HELD, FURTIIER, that the constable, under such circumstan- 
ces, mas not bound to show he had the money with him vhen 
he proposed such payment. ]bid. 

3. A receipt given by a Constable to the defendant in an exe- 
cution, for money in his hands for collection, is not conclu- 
sive against him, but he may show that he didnot receive the 
money, and could not make it, by reason of the debtor's in- 
solvency. Warlick v. Barnett, 539. 

CONTRACTS. 
1. A contract to sell all the corn in a certain mill-house, at  two 

dollars and a half per barrel, and a payment of part of the 
znoncg, vcst the property in the buyer, so that he can snstair, 



an action of trorer for it, evea though it mas pot measured 
oct to him. ~Wargccn v Perkina, 171. 

2. ?There A, purchased a, horse to be returned at, t l ~ e  end uf tmo 
days, if he did 2ot answer the description given of him, and 
the two days elapsed vithout the horse being returned : HELD 
that thc contract vas absolute, 2nd that A. cannot discharge 
himself from liability, by s h o ~ ~ i n g  that the horse nas not ns 
good as reprcscctcd. J f o o ~ e  v. I'iercy, 131. 

3. Where thc terms of hiring a slave were that he tvzs rwt to be 
takm owt o j  the eoz~rtty of C?/rrituck, :LOT to he enzployecl upon 
water, except a t  the hircr Y rid;, and the davc was put to ma- 
king shingles oat of t h t  countj, and died during that year, 
from ordinary sickncsa, xitfiout defendant'* being guilty of 
neglect : It %-as hcld that he tTas nevertheless liable for tho 
valuc of the slave. Bell v. %own, 316. 

4. A contract on hiring a slave to another, to,guaratlty against 
loss, aceide~zt or mi&rtune, nriui7lg f rom a habit of intoxica- 
tiop in the slave, embraccs the case of suicide by drowning, 
in a fit of intoxication. Grccn v. B'b6 tc ,  331. 

5. JYhcn A. ;lXrecd to build for B. a good saw mill, 13. underta- 
king to cut thc mill rzcc: and the mill v as northless, m ' con- 
sequence of a defect in the :.ace b c l o ~  ; and when it appenr- 
ed that ,4. liad undertaken to ascartain the level, and desig- 

uate the yoshion of the race, m d  had it d m e  ao umkill- 
fully as to prodxe the defect in qcestion: HELD, tLat A. hag 
a reasonable time to have the error corrcctcd, and be had a 
right to have such correction made, provided he could show 
that, as proposed by him, it vould r c m d y  the defect. By- 
crly v. Keplcy, 35. 
SEE ISSCR~SCE. 

COVEKAET. 
Where a lessce of a lob, for a term of Sears, covenanted that he 

would not rcmove off of the lot any building which he night put 
thereon until the rents were paid, and s building put thereon 
during such lease was rcmoj cd by s third person, by thc 
conrcnt of the l c s q  the rent being unpaid; HELD, that 
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such third person was liable in damage6 to the lessor for suck 
removal. Por6es v. Williams, 393. 

CORPORATIONS. 
SEE TOWSS. 

COSTS. 
I. I n  action of trespass against R ~ X  defendants, where three of 

them were acquitted by the verdict of the jury, on a motion 
at  a Term subsequei~t to that of the trial, to have the costaof 
defendants' witnesses taxed against plaintiff, it was held that 
the proportion of the acquittcd defendaqts' in the cost or 
these witnesses, to wit, one-half, should be taxed against the 
plaintiff. Harriss v. Lee,  225. 

2. The objection that such witnesses did not attend, comes too 
late as an answer to this motion. Ibid. 

3. Nor does it make a diference that the pleas of the defend- 
ants' were joint  in form. Ibid. 

4. There is no error in refusing to dismiss a suit for the want 
of a prosecution bond, where there is no motion to diemier. 
Jon@ Y. Coz, 373. 

5. Whether a Court wi!l order e, further security for costs, is a 
matter of discretion, from the decision of which there is no 
appeal to this Court. Jones T. Cez, 373. 

6. Where seieral defendants are sued in asaumpsit, and they 
severed in their pleas, one who had a verdict in hia behalf, wse 
fairly entitled to have the attendance of witnesses, summoned 
specially for him, taxed in his bill of costs, althongh the jury 
found for him upon a point in the case, whieh made it anne- 
cessary to enquire as to the matter to. which they were sum- 
moned. Munday v. Henry, 487. 

7. Where there are several counts in a declaration for distinct 
causes of action, and the plaintiff abandons one of the counta 
in the .progress of the trial, and obtains a verdict on the other 
counts, the Court, on motion of the other side, ought to give 
instructions to the Clerk not to tax the defenrlrtnt for the 
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attendance of the witnesses summoned to sustain the ab~ban~ 
doned count. Pox v. Keith, 523. 

8. Where a suit is pending in Court, and after several terms an 
brder is made that the plaintiff be permittd ('to continue his 
suit without further security :" I t  was HELD, that under such 
orderj being bound to pay his witnesses for their attendance, 
as well after this order as before, he was entitled to his full 
costs, under the act of 1836, ch. 31, sec. 79; Biggerataf v. 

Cox, 534. 
9. There is no provision in the laws of this State for taxing, as 

the costs of suit, services rendered by a sheriff, under a writ 
of capias ad testiJcandurt~, in carrying a witness to Court, 
beyond the fee for the execution and return of the writ, Big- 
gerataf v. Cox, 536. 

10. A judgment for costs under the act 1Eev. Stat. ch, 4, s, 9, 
(as to increasing the amount of the recovery,) is a matter 
of discretion, and cannot he revised in the Supreme Court, 
McRae v. Leary, 91. 
See PEACE W ~ R R A X T .  

CUSTODY. 
Where a defendant ia oyderecl into custody upon a conviction, 

uritil he shall pay the fine and costs imposed by the judgment 
and is permitted by the Sheriff to escape, this is no discharge 
of the judgment. State v. h'impson, 80. 

DAMAGES. 
1. The fact, that a blow was given in the presence of a, Court, 

in session, may be given in evidence, in aggravation of dam- 
ages, though the act might have also been punished by the 
Court, as a contempt. A verdict for $100, as actual dam- 
ages, and $1,000, as exemplary damages, is good. . Pendle- 
ton v. Davia, 98. 

2. Where A. contracts to purchase cotton of B., at  the price 
for which i t  sold at  Petersburg on the 25th of April, and A. 
aftwwrds refuses to receive a portion of the cotton, and B. 
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eells it a t  P. on the 9th of August : Held, that the r d e  of 
damages was the difference between the market price at  P. 04 
the 25th of April and the 9th of August. Clifton v. New 
aom, 108. 

8. Where wheat is brought to a maclline to be threshed, and 
while there is burnt up by the wilful act of another, together 
with the house and machine, the jury may in their verdict 
give the value of such wheat to the owner of the machine, &c. 
They may also give interest on the vahe of the property de- 
stroyed, from the time of its being destroyed. Rz'ppey v. 
Miner, 479. 
See EVIDENCE, 22 ; ROADS, 5. 

DEBTOE. 
See INSOLVENT, 1; FRAUDULEST REXOVAL. 

DECEIT. 
See ACTION, 2. 

DEED. 
1. A mistake in the courses or distance, contained in the calls 

of a deed, will not be pennitteq to disappoint the intent of 
parties, if that intent appear, and the means of correcting 
the mistake axe furnished, either by a more certaindescription 
in the deed, or by a plat annexed to such a deed, and refer- 
red to in the same. Cooyer v. White, 389. 

9. Where one of the calls in a grant mas " South, eighty de- 
grees East," but in the plat and certificate of survey annex- 
ed, the same call was " South, eight degrees East," and it ap- 
peared, that, to run according to the grant alone, the lines 
would cross each other several times, dividing the land into 
three distinct parcels, and would only contain about half of 
the number of acres called for; and by so running, the 
lines would terminate far from the beginning, but, by run- 
ning according to the plat and survey, a consistent diagram 
would be made, embracing the proper quantity : Held, th& 
the latter dessription must stc adopted. Ibid. 



3. A grantee is not a necessaTy party (by signing) to a bill of 
sale for slaves. McLean v. Nelson, 396. 

4. Where a deed, conveying slaves upon certain trusts, was du- 
ly executed, by a woman and her intended husband, in con- 
templation of marriage, and was duly proven and recorded, 
i t  is vdid, although the draftsman may have added an extra 
seal, intended for the signature of the trustee, and althnagh 
the aame was not signed by such trustee. Bid. 

5. Where a deed a is delivered to a third person, in the nbsence of 
the grantee, the latter is presumed to accept it, and it forth- 
with becomes effectual to pass the property included in it. 
Ibid. 

6. Whether ad truebe has undertaken the burden of executing 
the trust, is not a question that concerns the valid execution 
of the deed in this case, but can only be raised in a Court of 
Equity by the ceatui qui trust, after its due execution is ea- 
tablished. Bid. 

DEMAND. 

DESCENTS. 
I. Where, by the death of her grand-father, (the person last 

seized,) a child is entitled to a reversion in land, expectant on 
the termination of a life estate, and such child dies before the 
expiration of the life estate: HeZd, that the' inheritance does 
nd vest for life in the parent of the deceased child, under 
the 6th Canon c\f Descents, on the expiratioa of the life es- 
tate. The person entitled to take mnat make himself heir to 
the person laat seized. Lawrence v. Pitt, 344. 

DEVIBE ANI) BEQUEST. 
I. Where it ie manifest, from other clauses in the will, that the 

testator meant to separate the two slaves in question, from 
&e ma00 of his estate, and to dispose of them differently from 
ahet which had been given to his wife for life, and it appearing 
a h  that hi wife was an object of special bounty, the follow- 
ing war& were construed to pass the absolute eab;rte to her, 
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viz: I further mill and bequeath unto my wife Catharine 
Newland, two servant boys, Richard and Pinkney, to have 
and to hold, and to expose (dispose) of at  her own discretion 
while she lives and at her death so as not to be disposed 
of out of the family." NewIand v. Newland, 463. 

2. The latter words, "not to 'De disposed of out of the family," 
being inconsistent with the absolute estate, were held to be in- 
operative. Ibid. 

DIVORCE. 
I n  suits for divorce or for alimony, brought by the wife, under 

the act of 1852, ch. 53, after the preliminary adjudication, e. 
i. that the petition is j t  to be entertained, which is made in 
every case, before such a suit can be carried on, it is the duty 
of the Court, without considering the merits of the case, to 
make a reasonable allowance of alimony for the wife, pendents 
lite, and if, upon motion, such allowance is refused, the wife 
can appeal to this Court. Taylor v. Taylor, 528. 

DISCHARGE. 
VIDE CUSTODY. 

DOWER. 
A widow is entitled to dvmer in land, covenanted to be convey- 

ed to her husband. Thompson v. Thompoon, 430. 

EJECTMENT. 
1. The rules of law, established for the ascertainment of boun- 

dary, are applicable in locating the lease formally set forth 
in a declaration of ejectment, so that where trees were mark- 
ed originally by a surveyor, for the purpose of obtaining a 
grant, and are called for as such in the grant, and are men- 
tioned as such in the learle set forth in the declaration, the 
line8 in establishing such lease must be run to such harked 
and recognized trees, regardless of other c d s ,  depending 
merely on course and distance. Lnrzghter v. Biddy, 469. 



SIV  INDEX. 

2. Where land has been levied on and sold under a justice's 
judgment and execution, and has brought less than the debt 
in the execution, it cannot be again levied on and sold under 
a judgment of the Court, entered for the remainder of the 
debt, under the provisions of the act of 1836, although the 
former owner (the debtor) is residing on the land, and the 
suit is brought against him, he remaining there as the tenant 
of the vendee of the purchaser. Smith v. Pore, 488. 
See BOUNDARY 1 and 2. 

3. Where a person enters iuto a tract of land, under a written 
contract to purchase the same, he becomes a tenant at will to 
the obligee, and is roc permitted to deny his title in an ac- 
tion of Ejectment brought against him for the possession. 
Dowd v. Gilchrist, 353. 

4. One of several heirs at  law can recover in ejectment upon 
his several demise, though the others, entitled jointly with 
him, do not join in the action. Xbid. 
See LIM~TATIONS STAT. 5. 

EASEMENT. 
VIDE RIGHT OP WAY. 

EQUITY. 
VIDE ISSUE. 

ESCAPE. 
See CUSTODY. 

ESTOPPEL. 
1. Although, it is true, that where both parties claim title under 

the same person, each is estopped from denying that such 
person had title, yet this rule does not prevail where one of 
the parties can show a better title in himself. Copeland v. 
Sauls, 70. 

3, Where both plaintiff and defendant derived title under z 
person ouce in possession, claiming the fee in the tract of 
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land in dispute, neither is at liberty to show that such tic19 is 
not still a good and subsisting one, unless one can show that he 
has acquired another and a better title from some other per- 
son, Johnson v. ?Yatts, 228. 

3. Where A takes a deed from B. for a part of a tract of land, 
they are both estopped by such deed from denying that 5. 
had title, as to that part, and that it passed to A. ; but such 
estoppel does not extend to the other part of B's land. I n  
an action, therefore, against A., for trespassing on this omit- 
ted part, B., must show some other and better title than tho 
estoppel, or he cannot recover, he having no actual possessioh 
of the locus in quo. Kissam v. Gaylord, 294. 

4. I n  ejectment, where A. and B. both attempt to show title 
under C., and the jury find that B.'s deed was not delivered : I t  
was held, that B. could not be permitted to show that A. had 
conveyed to either of them. Thomas v. Kelly, 375. 

5. This is not technically an estoppel, but a rule founded in jus- 
tice and convenience. Ibid. 

6. A former owner who has been sold out may attorn to the pur- 
chaser, and he on being sued in ejectment, may be defended 
by his new landlord, and such landlord on being admitted to 
defend is not confined to the tenant's former right, and there- 
fore is not estopped. Smith v. &re, 488. 

7. Where both parties in an action of ejectment claim under the 
same person, neither can deny the title of him under whom 
they both claim. Eeimster v. McRorie, 547. 

8. This rule is not  excluded because one of the parties claims by 
sheriff's deed. /bid. 

EXECUTION. 
1. Where A contrwts .for land and pays for the same, but haa 

the title made to B. with a fraudulent intent to hinder and 
delay his creditors in the collection of their debts, and after- 
wards, with fraudulent intent on the part of A., B. by his direc- 
tion, conveys the land to C., who sells and conveys :he aamo 
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for a chattel: Beld, that this chattel cannot be taken by ex- 
ecution for the debt of A. P a r r i s  v. Thompson, 57. 

2. The purchaser, at  sheriff's sale, of an interest to a debtor, 
under a deed of trust, does not acquire the legal estate by 
the sheriff's deed. Anderson v. &llonzan, 169. 

3. Property hired for a given time is liabb to be sold for the 
term under execution. Houston v. Simpson, 513. 
See CONST~BLES 3. LEVY. PARTNERS 3. 

EVIDENCE. 
1. Where a note is agreed to be discharged and satisfied, by the 

acceptance of notes upon other persons, who are alleked to 
have been insolvent, and to h a w  been imposed upon the 
plaintiff, by the fraudulent misrepresentation of the agent of 
the maker of the or igi~al  note, in a suit against such agent 
for the fraud, a receipt, given a t  the time of this transaction 
against the note agreed to be delivered up, cught to be pro- 
duced on the trial, and evidence of its contents in the fist 
instance is not admissible. Ledbetter v. Morris, 545. 

2. Where there is an exception in o grant, the onus of proof 
lies upon the party who w u l d  take advantage of that exoep- 
tioq. McCbrmick v. Moz+roc, 13. 

3. I n  trespass, q. e. f., Bhc plrintiff, not in actual posse~sion, 
must rely upon hie title. Jbid. 

4. The rule adoptedjn criminal cases, that is, that where cir- 
cumstantial evidence is submitted for the consideration of the 
jury, the facts proved must bo such as to preclude every hther 
hypothesis but the guilt of the accused, does not apply in civil 
cases. Rippey v. Miller, 479. 

3. A sealed.note, signed by one of two partners, cannot be given 
in evidence to establish " an account stated" in a suit braugb  
against the partner who did not sign it. Heath e Greg'#- 
ry, 417. 

6. When the credibility of a witness has been attacked, from the 
nature of his evidence: from situation : from bad character; 
from proof of previous inconsistent mtatementn, or from im- 
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putation directed against him in cross-examination, the party 
introducing him may prove other consistent statements, for 
the purpose of corroborating him. March v. Hawell, 329. 

7.  To bring a case within the operation of the rule, falsurn in 
uno, fa2sum in omnibus, the oath must be corruptly false in 
regard to a matter material to the issue. State v. Peace, 251. 

6. W~lere  a BoIicitor for the State, ab upon affidavit, asserts 
upon the authority of A. B., a witness in the cause, who is 
present, any matter material to the issue, and afterwards A. 
B. testified differently : Held, that testimony may be received 
to  show the diversity, for the purpose of discrediting A. B. 
State v. McQuecn, 171. 

9. The Intendant of Police of an incorporated town, who issues 
a warrant against a slave, for a penalty for violating a town 
ordinance, which warrant is in the name of the Commission- 
ers of the town, as plaintiffs, of whon~ he also is one, is a com- 
petent witness to prove the disorderly conduct of such slave, 
alleged as a breach of such ordinance. 7KasAington v6 
Prank, 436. 

10. A Deputy Sheriff, to whom it is alleged paymmt of judg- 
ment was made, is a competent witness to disprove the &e- 
gation. State v. Simpon, SO. 

11. A witness, on cross-examination, in order to discredit him, 
may be asked if he had not committed perjury in the State of 
Owrgia. State v. March, 526. 

12. HELD, further, that the lessee was a competent witness for 
the lessor, against a third person, who receives a house 
moved from the premises. Porbes v. l~i l l iams,  393. 

18. A witness who has had business correspondence with an 
individual unknown to him, who has written letters to him, 
and has received answers in reply, and swears that in this 
way he has acquired a knowledge of his signature, though 
not of his general hand writing, is competent to testify to 
such signature. McKonkey v. Gaylord, 94. 

14. The Court has no right to pronounce upon the force and 
effect of evidence, because it ia contained in an aEdavit for a 

3 
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continuance, which is admitted by the opposite party 60 be 
true. Ibid. 

15. The rule of evidence, that a comparison of other writings 
with the one in contest cannot be allowed to prove hand-wri- 
ting, is not varied by the fact that such writings are in evi- 
dence for other pvrposes. Writings are not properly nub- 
mitted to a jury's inspection, but they should be read. As a 
general rule, all evidence is addressed to the hearing of the 
jury, and not to their sight. Outlaw v. Hurdle, 150. 

16. Upon the question before a jury, whether s note had been 
erased, it is not improper for a witness to say he could see 
the marks of erasure, and that he had seen, the paper in a 
better light, and could see the erasure more. distinctly then 
than now. A witness need not profess to be an expert to an- 
swer these inquiries. Yatee v. Waugh, 483. 

12. The umgistry" or copy of the record of a bond to make 
title to land made by s deceased person, under which a deed 
has been made by the Administrator of said deceased obligor 
ia within tbe spirit and meaning of the Act of 1846, ch. 68, 
( h i &  ia a remedial statute,) and is admissible without ac- 
counting for the absence of the original. Bohanan v. She& 
born, 370. 

18. The declarations of deceased members of a family are 
competent to prove the time Q£ the birth of a child belonging 
to that family, although there may be a fgmily register of 
births in existence : for the one kind of evidence is of no 
higher dignity than the other, C2ements v. Hunt, 400. 

19. Professional books, or books of science, (e. g. medical books,) 
are not admissible in evidence, though experts may be asked 
their judgment, and the grounds of it, which may in some 
degree be founded on books, as a, part of their general knowl- 
edge. Melvin v. Eaeley, 386. 

28. Where counsel, in his address to the jury, read an6 com- 
mented on a book of scienc2, as evidence in the cause, with- 
out being interrupted by the adverse counsel, this is no waiver 
of the error, for it am the duty of the .Judge, in hi3 instruc- 
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%ions tn the jury, to present the case to them properly, and 
to correct any errors into which counsel may have fallen. 
Jbid. 

21. Pmol evidence may be resorted to, to establish the consider- 
atior of a guaranty. Nichols v. Bell, 32. 

22. Whether the tenant in possession is the tenant of the de- 
fendant, or of one as whose land the premises in controversy 
had been sold, by virtue of a judgment and execution, at a 
Sheriff's sale, is a question of fact, which is to be submitted 
to the jury, and the deeds under which the defendant entered, 
are clearly admissible on that subject. NcAuly v. Earn- 
hart, 502. 

23. Where a paper is proved to be destroyed, its contents may 
be spoken of witbout any notice to the other side to produce 
it. Ibid. 

24. Evidence of "a family arrangement," to defraud creditors 
by giving off other lands, than the tract in dispute, to other 
sons as they arrived of age, it not being shown that the father 
was in debt s t  the time of the conveyances, is not admiaeible 
on the question of fraud. Ibid. 
VIDE JOHNSTON V. RUDESILL, 510. 
See AGENCY. HOMICIDE 2, 4. 

FORCIBLE TRESPASS. 
See VA~IANCE. 

FORNICATION. 
VIDE LIMITATIONS. 

FRAUD. 
1. Where the executor of m e  tenant in common, authorized to 

sell a fishery, takes along with him the other tenant, and re- 
fers the purchaser to him as one acquainted with the property, 
and such tenant commits s fraud in his representations of the 
qualities and condition of the fishery, such executor ie per- 
sonally liable for the fraud. Pettijohn Y. Williamu, 145. 
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2. To avoid a deed in law, under the plea of rnon est jkctuws, 
upon the ground of fraud, there must be fraud in the factum 
as by substituting one paper for another, so as to show that 
the party di8 not intend to execu:e the paper he was made to 
sign, seal and deliver. Niciiols v. Holmes, 360. 

8. Where a father, who was in embarrassed circamstances, sold 
to his two daughters, vho lived with him, three slaves, for a 
fair p,rice, a pert of which was paid down, and the remainder 
was to be paid toward bona Jide debts which the father owed, 
which payments were made accordingly : HELD, by the Court, 
that this was not a fraud, in law, upon the rights of a credi- 
tor, existing at the time of the transactions, so as to author- 
ize a Court thus to declare it. Jenkins v. Peace, 413. 

4. A deed of gift may be fraudulent, though the donor, at the 
time of the gift, honestly believed, that she had property suf- 
ficient to satisfy all her debts, then existing-when in fact she 
was mistaken. Black v. Sanden, 67. 

5. I f  there be existing debt, and the debtor makes a voluntary 
conveyance, and afterwards becomes insolvent, so that the 
creditor must lose his money, unless the property conveyed 
can be reached; such voluntary conveyance is presumed as a, 

matter of law, to be fraudulent. Ibid. 
6. The act of 1840, only requires the question of fraud to be 

submitted to a jury, in cases where property fully suflcient 
and available to pay all oreditors is retained by the donor. 
Ibid. 

7. Twenty-two negroes and two small tracts of land, valued at 
87250 retained in such a case, is not suficient and available 
to pay debts amounting to $6848. Zbid. 

8. A provision in a deed in trust, for the postponement of the 
sale of the property for nine months, and then to be sold on 
a credit of six months, is not a fraud in law, so as to  require 
of the Court to declare it void from its face. Gilmer v. 
Zarnhardt,  559. 

FISHERY. 
1. The right of fishing in a navigable river is subordinate to 

the right of navigation. Lezois v. Keeling, 299. 
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8. A boat upon a navigableszream has a right to go to the bank 
when and where it is necessary to do so, and is not liable for 
damages done to seines drawn across the way, if such dhmage 
.pas done without malice and wantonness. Ibid. 

FRAUDULENT RBMOVAL, 
A surety on a constable's bond, upon which there has been a 

breach, but no judgment, nor payment by him, is not (6 ore%- 
tor, so as to entitle him to recover against one for fraudulently 
removing his principal. Booe v. Wilson, 182. 

FRAUDULENT GRANT. 
A grant obtained by fraud is voidable when the land is subject 

to public entry: when not the subject of entry it is void, 
McCormick v. Monroe, 13. 
See EVIDENCE, 2. 

FOREIGNER. 
An unnaturalized foreigner cannot hold by courtesy such an in- 

terest in land as can be sold by a $. fa. Copland v. Xaulu, 70, 

FORCIBLE TRESPASS. 
See PLEADING, 3,4. 

GRANT. 
See PRE;SU~PTIONS. 

GUARANTY. 
See CONTRACT, 4. 

GOVERNOR. 
See PARDON. 

HOMICIDE. 
I. Whenever there is a reasonable ground to believe that there 

is a, desiglh to destroy life, rob or commit a felony, e kibg 
to arrest such design is justifiable. &ate TP. Ham+, 190. 
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2. But it is for the jury and not th9 prisoner to judge of the 
the reafionable~ess of such apprehension. Ihid. 

3. Where the deceased had been cut with a knife into the coats 
of the stomach, was very weak from the loss of blood, and 
said that he must die, and did die, two days afterwards, of 
the wound he had received, his account, in a conversation of 
short duration, as to the manner in which the conflict began, 
.and was continued between him and the prisoner, was admis- 
sible as dying declarations, although the witness could not 
say whether the opinion expressed by the deceased, a that he 
must die," was before or after the narration of the facts: 
there being no evidence that, during the time of this conver- 
sation, the condition of the deceased was materially changed. 
State v. Peace, 251. 

4. Where the wound is adequate and calculated to produce death, 
it is no excuse to show that had proper caution and attention 
been given, a recovery might have ensued. Neglect or mal- 
treatment will not excuse, except in eases where doubt exists 
as to the character of the wound. State v. Baker, 267. 

5. If, after words of anger, the slayer took up an axe, and ap- 
proached the deceased with a present purpose and design to 
take away his life, or do him some bodily harm, and the de- 
ceased had sufficient grounds to believe that such was the 
intention of the assailant, he had a right to strike in self-de- 
fence, although the assailant was not in striking distance, and 
such striking by the deceased will not amount t? a legal pro- 
vocation to mitigate the killing to manslaughter. Bid. 

6. Where, on a trial for murder, the declarations of the de- 
ceased have been offered In evidence, and an attempt has 
been made on the other side to destroy the effect of such de- 
claratlons, by showing the bad character of the deceased : 
the State, for the purpose of corroborating the evidence, may 
prove that the deceased made other declarations to the -me 
purport, a few moments after he was stricken, though i t  did 
not appear that he was then under the apprehension of imme- 
diate death. State v. Thomason, 274. 
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7. Where one strikes another a violent Mow, with a heavy pole, 
pointed with iron, and a fight ensues, in which the assailed 
uses a deadly weapon, with which Ere knocks down his adver- 
sary and disables him, yet follows up his blows with great vio- 
lence and cruelty and ki ls  him : on account of the wreatness ? 
of the provocation in the first instance, and the passion natu- 
rally produced by the conflict, this is but manslaughter. 
mute v. Curry, 280. 

INDICTMENT. 
See VARIANCE, 3, 4, 6. 

INFANT. 
A judgment against an infant appearing by attorney, is valid 

until reversed upon a Writ of error. Marshall v. &her, 111. 

INSURANCE. 
A provision in a policy of insurance excepting from liability 

the cases of death "by means of invasion, insurrection, riot, 
or civil commotion, or of any military or usurped authority, 
or by the hands of justice," does not embrace the case of 
the death of a slave, insured, who is killed in an armed and 
violent resistance of the authority of a patrol. SpruiZZ v. 
lizsurar~ce Company. 

INSOLVENT. 
1. Where a bond is returned to Court, for the appearance of a, 

person, under the act for the relief of insolvent debtors, with 
A, B, and C, as his sureties, and such person anJ his sureties 
are discharged irom "all liability on his bond," and a record 
made of such discharge, and the defendant in the execution 
gives a new bond for his appearance further at Court, with 
A and D as his suretie$, and the case was then continued for 
three terms, when a judgment was enteled against A, B, and 
C : Held, that such judgment was irregular and invalid. Co- 
Aoolz v. Morris; 218, 
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2. Where an appeal sas takev to the Superior Court from the 
judgment : geld, that no judgment could be rendered on the 
bond given by A and D: XeZd, &o, that no judgment could 
be give11 on either bond against A singly, in the Superior 
Court, though he was on both bonds. B i d .  
See JUDGMBNT. 

JOINDEli OF ACTIONS. 
See PLEADING. 57. 

JUDGE'S INSTRUCTIOKS. 
1. Where the Court, on the &rial of a cause, submits a questlon 

for the finding of the jury, upon which there is no evidence, 
i t  is error. Burnett v. E1u2ton, 543. 

2. It is error in the Court, to submit a material fact, in 7 cause 
to the jury, without any evidence to support it. Commission- 
ers of Beaufort v. Duncan, 234. 

3. Whethe1 bhe inference against the credit 9f a female witness, 
called tc prove a rape, arising from her failure to make out- 
cry, is repelled by the other concurring facts, is L N ~  a con- 
clusion of law, but a question of fact. Hence, a Judge has 
no right to sav that such inference is rendered by such con- 
curring facts of little or no weight. State v. Cone, 18. 

4. The error committed by a Judge, in eulogising a witness, i s  
not a ground for a venzre de sovo, if the statement of the 
case, which is the appellant's bill of exceptions, shows that, 
such witness was unimpeachable. &ate v. -Yarris, 190. 

5. The Cumt will nelFer givr inst~uctions upv~ i  a state of facts 
that is not presented by the evidence. State v. Peace; 251. 

6. I n  some cases the presiding Judge, in order to dave time, and 
when he sees no harm will result from it, may, in his discre- 
tion, allow a leading question to be put, yet his refusing to 
allow i t  is never error. Nichols V. Holnzes, 360. 

7. For the Judge to say that a book on farriery, which had been 
read by counsel, was entitled to as much mthority as a wit- 
ness, who had been examined (as an expert in the science of 
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dise.ascs of horses,) is a clear violation of the act of 1796, 
(1 Rev. Stat. ch. 31, sec. 136,) forbidding the Judge to ex- 
press an opinion on the facts. ~WeZvvi v. Easley, 386. 

8. It is not error in a judge to refuse to instruct the jury in a 
civil case, that they must be satisfied ':beyond a ~ationd doubt. 
Neal v. Tespeman, 446. 

9. It is error in the Court to refuse to tcil the jury that they are 
judges of the lev as well as of thc fact?. ,S1ttnte v. Pence, 251. 
See EVIDEKCE, 13. 

JUDGMENT. 
A judgment on a cu. su. bond, payaLlc to oue havi~lg the use in 

the judgment, in favor of the plaintiff in the judgment, although 
taken by default, is erroneous, :md may be set aside on mo- 
tion, though such motion is made on a clay subsequent to its 
rendition. Enrle v. f)u6non, 515. 
See IXFIST. 

JURY. 
1. A defendant, upon a neri trial ibr a cicrggable felony, is en- 

titled to challenge, peremptorily, thirty-five jurors. Xtate v. 
CaZdwell, 289. 
VIDE NEW TRIAL. 

3. Whether the conduct charged as being disorderly, according 
to a town charter, is so or not, is a question for the jury. 
Washington v. Pmnk, 426. 

ISSUE FROM A COURT OF EQL'ITY. 
1. An  issue is sent to be tried before a Court of Law for the 

purpose of aiding this Court in the ascertainment of facts. 
The Court of Law can take no action upon the finding of the 
jury; but simply returns the verdict with his notes of the 
t r i d  to this Court. When taken up for further directions, 
the Supreme Court n-ill pass upl\n the regularity of the pro- 
cccdii~g of the lo~ver Court from the Judgc's statement, and 
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order another trial or not, as it may seem expedient. Tishev 
v. cmozz, 27. 

2. An action is, orde~ed to be tried in a Court of Lam, where 
the equity is based upon a dispted legal right, or where the 
defence set up, invdves a bgal  right. Certain conditions 
are usually imposed on the parties. Pbid. 

3. But, besides these, the whole course d' the trial is according to  
the rules governing the Court of Law. That Court mag grant, 
a certiorari, or a new trial. order a removal. alIow an appeal, 
&c. When the judgment is finally rendered in the Court of 
Law, it procee&s no flj-:her, but ceriifies the matter to this 
Court, for its action upon the same. 

LEVY. 
1. A levy of an execution on Sunday i s  void. Bland v. Whit- 

Jield, 122. 
2. The return of a levy endorsed upon an exemtion is neither 

conclusive nor prima "facie evidence that there was actual 
seizure of property. Ibid. 

LIMITATIONS, STATUTE OF 
1. The words of limitation to an action of slander are to be 

taken as 2mar and not as calendar month. Rivee v. Guth- 
rie, 84. 

2. To take a debt, claim, or demand, out of the operation of 
the Statute of Limitations, there must be a promise, either 
express or implied, to pay a certain and &finite sum, or an 
amount capable of being reduced to a certainty, by reference 
to some paper, or by computation, er in ~mme &her infallible 
mode, not depending on the agreement of the parties, or the 
finding of arbitrators, or a jury. McRae v. Leary, 91. 

3. A promise to pay anch stm as the plaintiff might deem just, 
when he should bring forward his account, is not sufficient t o  
release a demand from the operation of the Statute of Limi- 
tations. S,on<q rl. ~ T O C V P W ~ ? ,  476. 



4. The presumption of payment, created by the act of 1.828, 
from the lapse of ten years, is rebutted by the payment of a 
part of the sum within ten years before suit brought. And' 
this 1s the ease as  to the joint obligors who are sureties as sell 
as the principal who makes the payment. McKeethae V. 
Atkinson, 421. 

5. Possessim of two tracts of land, adjacent to the one in con- 
troversy, for seven years, with color sf title, though they 
had all three been conveyed in one deed, by separate and dis- 
tinct descriptions, is not a possession of the land in question, 
and will not amount to a bar under the Statute of Limita- 
tions. Loftin v. Cobb, 408. 

6. Cutting of trees upon a tract of land susceptible of other 
uses and enjoyment, and feeding hogs upon it, under a color 
of title for seven seven years, do not constitute such a posses- 
sion as will bar an entry. Ibid. 

7. A warrant for the penalty for fornication must be brought 
within ten days. Curtis v. &!lZer, 553. 

8. Where one of the co-obligors in a bond says, "I signed the 
note, but will never pay it," this will not aebut the presump- 
tion of payment arising from the length of time; for, though 
it may afford proof that he has not paid it, i t  does not follow 
that the co-obligor has not. Wi2fong v. Cliw, 499. 

LOST NOTE. 
1. I n  an action at IIW upon a negotiable instrument, alleged to 

be lost, the loss eannot be proved by the oath of pldntS. It 
is otherwise in equity: the decree provides an indemnity for 
the defendant. Chancey v. Baldwin, 18. 

2. An affidavit is not admissible to prove that the payee had 
not negotiated the paper, nor for any other purpose, but, in 
Courts of Equity, to give jurisdiction; or to let in secondmy 
testimony. Grant v. Reid, 512. 

MANDAMUS. 
l. The return of the defendants to an alternative mandamus will 

be taken as trust unless its falsity is shown by the petitioner. 
Tucker v. The Jzcatices of Iredell, 451. 



2. Where the return of the defendants is filed, which admits tl 

material allegation set out in the petition, but avers new mst- 
ter in avoidance, the issue, to avail the petitioner, in falsifying 
the return, should be taken on the new matter, and not on 
the admitted fact. Such an isslxe ss thclrttter will be treatcd 
as immaterial. A i d .  

3. Where a mandamus is asked for, to compel the Justices of s 
county to pay for the building of a bridge, and a verdict is 
rendered by a jury, finding that the bridge mas not built ac- 
cording to the contract, the petitioner has no right to recover, 
h this form of action, the value of the bridge, during the 
time ~t had becn used by the public. Ibid. 

4. A contractor to build s Court House, who has not done thc 
work according to the contract, is not entitled to a nmndamua 
to compel the Justiccs of the county, employing him, to pay 
the sum agrced on. B n w m ~ ,  v. Justices of Clcaveland, 484. 

MESNE PROFITS. 
Where the plainti%, in cjectmcnt, after recovering in that ac- 

tion, fails to take actual possession of the premises recovered, 
although the defendant has lcft them, he cannot swtain an ac- 
tion for the inesnc profits. Prcrson v. S'nzith, 106. 

MONTH. 
Sec LIXITAT~OX% 3. 

NEW TRIAL. 
Where a question of law is left to n jury, and the verdict shows 

that they decided properly, it is no ground for a venire de 
now. f?&sJlall v. l p i~her ,  111. 

NOTICE TO PRODUCE PAPERS. 
See EVIDERCE, 1, 21. 

NOTICE TO DEXUR. 
The doctrine of notice has no application to an order for goods. 

Nesoen y. T?wker, 176. 



1 INDEX. 

OVERSEERS OF ROADS. 
See ROADS, 5. 

PARDON. 
1. Where it appcars from thc record, and the pardon itsclf, that 

the Governor mas misinformed, and granted the pardon un- 
der the impression that therc was a subsisting judgment, 
when, in fact, therc mas no judgment, thc pardon is void. n n  
appeal to thc Supre~ne Court annuls the judgment, and if 
the Court decides in favor of tbc State, it is the duty of the 
Judge, presiding a t  the next term, to pass sentence,-this is 
o new judgment nnconcected with that appealed from. State 
v. .&Iclntyre, 1. 

2. When upon thc face. of thc pardon it appears that the Gov- 
ernor supposed the dcfcndant had been fincd as well as im- 
prisoned, and thc imprisonment is remitted, provided the fine 
be first paid, this mistake as to fact renders the pardon void. 
&id. 

3. The Governor may pardon a portion of the punishment, after 
i t  is fixed by the judgrncnt. Whether he has power to pardon 
o portion of the supposed punishment (where i t  is discretion- 
ary) before it is fixed by judgment : Qucre ? Ibid. 

4. Though the pardoning power is general, if the panishment 
be a t  the discrction of thc presiding Judge, it is presumed 
that the pardoning power will only be exercised in extreme 
cases. Ibic7. 

PARTNEES. 
1. Where persons entcr into co-partnership, with the fraudulent 

purpose of hindering or dclaying tllc creditors of one of the 
parties in the collection of their dcbts, such pe- .sons cannot 
maintain an action of trespass, q. c. f., jointly against a per- 
son who forcibly enters thc storc housc and seizes the goods. 
McPhereon 8. Pcntberton, 378. 

2. An officer who has an  exccution against one of several part- 
ners in trade, for the individual debt of the partner, may sell 
the joint property of thc co-pnrtnrrsliil-~ 2nd doc= not. therc- 
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by, subjcet hirnself to tllc action of the other joint owner by 
so doing. 2h&. 

3. No action at lam cf any kind can be maintained against s 
sheriff for seizing, selling, and delivering goods of a partner- 
ship to the purchimers, in obedienca to a Ji fa against one of 
the partners. trann v. Hussey, 381. 

PAYMENT. 
1. Where the surety to a note in Bank has a nea note, with 

other sureties, discounted, and, by means of a check, has the 
proceeds of the latter note applicd to the satisfaction of the 
former: This is il good payment of such note, and the prin- 
cipal in such former note becom~s the debtor of such surcty, 
even before the latter note is paid off. Brooks v. King, 45. 

2. An order for goods, nst acceated, is no payment for property 
sold; and the owner may recover on the common count. 
Nissen v. Tucker, 176. 
VIDE STAT. LIN., -1, 7. 

PEACE WARRANT. 
Where a party is taken on a peacc warrant and bound to appear 

at  Court, such Court cannot reviem the judgment of the mag- 
istrate below allowing costs. State v. Wilson, 550. 

PENALTY. 
A warrant for a penalty, in violating an ordinance of a town, 

must set forth the act of Assembly, by virtue of which the 
ordinance is passed, and, for an omission of this kind, the 
judgment will be arrested. TPas?uim$o~ v. Pramk, 436. 
See ROADS. 

PILOT. 
According to the several acts of A4ssembly, upon the subject of 

" pilots," where a pilot tenders his services to a vessel over 
one hundred and twenty tons burden, bound in over the bar 
at Ocracocke, before she gets to the bar, the commander is 
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bound t~ pay the usual ratcs of ;:iiot:gc, :Lwgh he i-cfusss to 
rewire anch pilot on  board 11% v e s ~ i ,  a11a Lhough the weather 
 as filir, and thc:~gh it vas in :he niolatb of August, a d  
though the defendant be fdl? competent to bring in his ves- 
sel with safety. Ge~rish v. e,%~6~?:son, 525.  

PLEADING. 
1. A declaration, commencing and comluding in "CASIC," but 

in the body of it, setting forth A D E m ,  under a penal Statute, 
SEEMS to be sufkiei:t, withoat a demand pox. DAMAGES. But, 
whether so or not, according to the strict i d e s  of pleading, 
a defect of this sort is cured by the act of Assembly, Rev. 
$tat. ch. 3, see. 5'. B r o o h  v. !%g, 45. 

2. The party a fact must prove it to the satisfaction of 
the jury, because the onue prohandi is upon him : if he does 
so prove i t  to the satisfaction of the  jury, i t  is well settled 
that, in all cases, he is entitled to o verdict in his favor on 
the issue. Neal v. Peqverntan, 446. 

3. I n  an indictment for forcible entry and detainer a t  Common 
Law, if the verdict is s general one, and the evidence fails 
to support either branch of the charge, there must be a vefzire 
de novo. State v. Ward ,  293. 

4. Whether an indictment mill lie a t  Common Lam for a for- 
cible detainer, mherc the entry was peacefully: Quere ? 
Zbid. 

5. A count for trespass vi et arnzis to slaves may be joined 
with a count for trespass p a r e  clausumfregit to land, in the  
same declaration. McCZeea v. rSiikesy 310. 

6. Trespass is the proper action for clriving off slams, though. 
the defendant did not touch them. Ibid. 

7. A n  action for willingly destroying a horse may be joined 
with a count for trespass, in entering y o n  the plaintiff's ten- 
ement; and where therc is no formal declaration, such addi- 
tional count mill be understood as ~nnde. Rippey v. iEl- 
ler, 470. 

8cr ETECTJII.:ST 4. I :  I .  En 1115 3 



PRACTICE 

I. I n  reference to a co~nnlissioner under the acts of Assembly, 
31st chapter of Revised Statutes, section 119, and of 1850, 
chapter 52, the Court has the power of making an order to 
examine the executor and adxninistrator on oath. TVurd v. 
Ximmons, 40.1. 

2. Upon a default or nil clicit, on an action of debt, in a Jus- 
tice's judgmc:::, the plaintiff is entitled to a final judgment, 
a t  the time ~l le : i  the default is made, and need not execute 
an inquiry before :: j ~ y .  N o h  v. Edzcnrds., 532. 

3. A plaintiff, coommenchg by narrant, map file n declaration 
setting forth his cause of action more clistiactly than is se t  
forth in his warrant, taking carc to inalre no departure from 
it. Gerrish V. Johnsow, 3 5 .  

4. The plaintiff, according to the ordinary practice, is entitled 
to the benefit of being considerccl as having filed his declara- 
tion, according thc facts set forth in a case agreed. 1bid. 

5. According to the practicc in this State. a plaintiff may intro- 
duce as many mit~lesses as he deems necessary to establish his 
case, and if thc defendant brings in contradictory n-itnesses, 
the plaintiff may call in otllcrs to corroborate his first. Out- 
Zazo v. H w - d l ~ ,  130. 

6, Where there arc tmo counrs in :L bill of indictlnent, and cvi- 
dence of two corresponding offences proved, the Court will 
not order the Solicitor to select one of the 03cr:ces and aban- 
don the othcr. - I-. X i ~ c h ,  526. 

7. According to the general understanding of the profession, 
where a plaintiff is not required to file a forinal declaration, 
the Court is to assunlc that his cleclaration contains all the 
averments neccssarg to su~ta in  his caw.  ./ones v. Joolzes, 495. 
Scc JURY. J ~ D A ~ ~ u s ,  1, 2 ,  3. 

PRESUMPTION O F  PAYZIEST. - 
See LIJIIT.~TU)X:: -1. t . 



PRESUMPTION OF A GRANT. 
A possession of a field, for more than twenty ycars, will create 

the presumption of a grant, for that mwh, at  least, of the 
tract on which it is situated. 

The question of "color of title, and known and visible bounda- 
ries" arise under the act of 1191, and are not necessary to 
the presumption of a grant from *length of time at common 
law. Simpson v. Wyatt, 51'7. 

PRESUMPTI OX. 
See RIGIIT OF W.41 

POWER. 
A generdl power toscll, given to a stranger, by a deed of bargain 

and salc, or covenant to stand seized to uses which also con- 
veys such property to others than such stranger, is void, and 
a conveyance made under it is also void. ~Sinith v. Smith, 185. 

RECEIPT; 
See COXSTABLE 3. 

PRIVATE ACT OF ASSENBLY. 
Sec ADMINISTRATOR 7. 

REMAINDER OX A CHATTEL. 
Under a deed of gift of slaves, before the act of Assembly, of 

1853, to A. in trust for the life of B., and after his death to 
A., absolutely: Held, that the life estate in B. being but a 
trust estate, not noticed by the common law, did not absorb 
the whole intereet in the slaves. Lewie v. Lewis, 444. 

REiifOVAL OF A HOUSE. 
VIDE COVESAST. 

RETAILING. 
Wherc by aprivate act of Assembly, a County Court is forbidden 

to grant a license to r c t d  spirituous liquors by the small 
5 
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measure, within the limits of an incorporated town, without rr, 

written recommendation from the Board of Commissioners of 
such town, and it appears from the records of such Court 
that they granted a license thus to retail without such writ- 
ten recommendation, the person obtaining such license is not 
thereby protected from an indictment. State v. Moore, 276. 

RIGHT O F  WAY. 
1. To raise the presumption of a grant of an easement, from 

a user twenty years, such user must be adverse and as of 
right. Me6ane v. Pcatrick, 23. 
Same point. lngram v. Kough, 39. 

2. The use and enjoyment of a private way, for more than 
twenty years, will not give a title to the easement alone.- 
Such use and enjoyment, to have that effect, must have been 
adverse and as of right. Smith v. Bennet, 372. 

ROADS. 
1. The owners of slaves, residing within the limits of an incor- 

porated town, are not exempted from the penalty for the fail- 
ure of such slaves to vork upon the puMlc roads beyond the 
limits of such town, unless they are expressly exempted in the 
charter of incorporation, or by *a necessary implication. Mc- 
Boyle v. Ea?~ks,  133. 

2. A provision in an act of corporation of B town, requiring 
the Commissioners to lay and collect a tax on the inhabitants 
of such town to repair the streets, is not such a necessary 
implication. Ibid. 

3. I n  an action for a penalty for failing to work upon a public 
road, the defendant cannot object to the jurisdiction of tho 
County Court, except by plea in abatement. Forbes v. Hun- 
ter, 231. 

4. The power to exempt hands from working on the public road 
is restricted to a Court consisting of seven justices. Ibid. 

5. An overseer of a public road is civilly liable for special dam- 
ages, for injuries arising from the road's being out of repair. 
Ifatlrnnwy v. Hihion, 143. 
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SHERIFFS, DEPUTY. 
Where a sheriff takes a bond from his deputy to indemnify, etc., 

during his continuance in ofice, such bond ody pertains to 
the term of the principal's office, then current, and cannot be 
held to embrace defaults which occur during the succeeding 
term. Thomas v. Summey, 554. 
See ADMINISTRATOR 6. 

SLANDER. 
In an action of slander, where words proved are not actionable 

in themselves, they cannot be made so by the aid of other 
words, spoken at a different time and place, which are barred 
by the Statute ot Limitations. Jones v. Jones, 495. 

SEISm. 
See DESCEXTS. 

SLAVES. 
l. An order, in which the master of s slave consents that A. 
B. should sell and deliver to said slave "ardent spirits, 
whenever he shall apply for the same, during the present 
year," is void, as being in derogation of the act of Assem- 
bly. State v. Hyman, 59. 

2. The delivery of spirituous liquor to a slave, after night-fall, 
in pursuance of an order from his overseer, for his (the 
overseer's) own use, is not unlawful. State V. McXair, 180. 

8. The presumption of slavery does not arise from a complex- 
ion a shade darker than that of a mulatto. Nichols v. 
Bell, $2. 

STATUTE OF LIMITATIONS. 
See LIMITATIONS. 

SUNDAY. 
See LEVY. 



TAXES. 
A party claiming under a sale for taxes must show taxes due. 

Jordan v. Rouse, 119. 

TE;NDER OF AMEN1.S. 
Where a person occupying land adjoining another, and in igno- 

rance of the true boundaries of the tracts, trespasses uFon 
the land of the adjacent owner, but disclaims title, and ten- 
ders reasonable amends before the suit was brought: Beld, 
that such trespasser is protected under the Act Assembly, 
Rev. Stat. Slst  chapter, 83d section. B2ackbum v. 130~- 
man, 441. 

TOWNS. 
1. An ordinancc of a town, not undcr the seal of the corpora- 

tion, and. not expressing a consideration, and not clelivcred to 
the parties claiming under it, does not amount to convey- 
ance, nor color of title. Commissionem of Beaqfort v. Dun- 
can, 239. 

2. Where the Oommissi~ners of an inoorpora~ed tomn, under a 
general authority in the charter to pass ordinances to pre- 
serve the peace and quiet of the town, establish an ordinance 
forbidding "all disorderly shouting, dancing and all diaor- 
derly and tumultuous assemblies, on the part of slaveia and free 
negroes, in the streets, market and other public places in said 
town :" Held, that this prohibairn ie not limited to violations 
of pre-exiating laws. Washington v. lirank, 436. 

3, The ~ntendant of the City of Raleigh is a mcmber of t?m 
h r d  of Commiasionara, and hse a right to participate in 
making ordinances for the regulation of the public market, 
kc. .htendant of RalekgA v. Sorrell, 49. 

4. An ordinance requiring oats to be weighed by the publio 
weigh-master, before being offered for sale, and imposing a 
penalty for its violation, is not unconstitutional. Ibid. 
YIDX Evr~nivcs 8. 



ISDES. 

TRESPASS. 
1. Where the bargainor in a deed, after executing a conveyance, 

remains in possession of the land, and contrary to the ex- 
pressed wishes of the bargainee, cuts down timber, he is lia- 
ble to an action of trespass quare clnusum fregit. Spencer 
v. Weatherlg, 327. 

2. I n  trespass q. c. f., the plaintiff, not in actual possassion, 
must rely upon his title. McCo~miclc v. i%n~oe, 13. 
See MESNE PROLIITS. PLEADINGS 7. 

TRUSTS. 
See EXECTT'I'IO?~' 2. 

USAGE. 
Where parties cnter into an express and specific contract, which 

is neither general nor doubtful, local usage cannot be resort- 
ed to in ascertaining its terms. Cooper v. Pzirvis, 141. 

VARIANCE. 
t 

1. Where, in an inquisition of forcible entry, kc., the allega- 
tion as contained in the affidavit of the plaintiff in applying 
for this remedy, and in the precepc of the Justice ordering a 
jury, is for a forci6le entry only, and the proof makes out a 
case of forcihlc detuiner only, the plaintiff cannot recorer. 
Jordan v. Rouse, 119. 

2. Where an indictment charged that the blow was given on 
27th of December, and that deceased then and there instant- 
ly  died, and the evidence was that he lived for twenty days 
after receiving the blow, and then died, it mas J~eld, that the 
variance was not material. Xtnfe v. Baker, 267. 

3, Where an indictment alleges a cheating in an executed con- 
tract, and the proof establishes an attempt to cheai in an ex- 
ecutory contract, which was abandoned before its conaumma- 
tion, the variance is fatal to the prosecution. State v. fir- 
bett, 265. 

4. A variance between the judgment and execution is cured by 
act  of Aqs~smhh-. 1848. JTi~r~hn??  r. R.dwr. 11 1. 
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5. A n  indictment charging the defendant with going into t re- 
ligious congregation engaged in actual service and then and 
there exhibiting himself drunk, and by cursing and swearing 
with a loud voice, and by making indecent gestures and grim- 
aces, disturbing them, is not sustained by proving that he dis- 
turbed them by striking the meeting house, on the outside, 
with a stick. State v. Sherrill, 503. 

WASTE. 
1. The husband of a tenant in dower is not liable for mere per- 

missive waste, after the death of his wife, and the surrender 
of his possession. Dozier v. Gregory, 100. 

2. The husband of a tenant in dower, svho removes a house 
from the premises, is liable in an action in the nature of 
waste, even after the death of his wife, though he may have 
built the house himself. I b i d  

WATER. 
1. A land owner has a right, even without the  use of prescrip- 

tion, to have the water from his land to flow through the na- 
tural channels and drains convenient to it. And when anoth- 
er cuts him off from such right by an embankment, he has 
a right to remove such embankment. Overton v. Sawyer, 308. 

2. Whether the owner of the land would have an action against 
the perso I thus going on his land, Quere ? but certainly no 
one can complain of it. fiiaid 

WILL. 
1. A n  entry on the minutes of the County Court, as to a will 

which has two witnesses, as follows : " The will of R. B. prov- 
ed by H. S. Executor T. B., qualified " is sufficient to author- 
ize the presumption that the will was duly proven, nothing 
appearing on the face of the proceedings to forbid such a 
conclusion. Marshall v. .Fisher, 111. 

2. The word heirs, when applied to the successor to personal 
property in the construction of a will, generally is held to 
mean those who take under the Statute of Distributions, and 
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as such, the widow is generally included ; yet, where the con- 
test plainly shows that children only are meant, she will be 
excluded from the succession. Henderson v. Henderson, 221. 

3. Revocation of a will is an act of the mind, demonstrated by 
some outward and visible sign. White v. Costen, 197. 

4. Where the maker of a will throws it upon the fire, with the 
purpose of destroying and revoking it, and it is burned through 
in three places, but the writing rot interfered with, and is 
then rescued and preserved against the makcr's will, and 
without his lmowledge: Held, that this amounts to a revoca- 
tion. Ibid. 

5. Where slaves are bequeathed for life, and there is an intes- 
tacy as to the remaining intcrest in them, and one of the next 
of kin dies during the continuance of the life estate, the ad- 
ministrator of such next of kin may recover the share of his 
intestate after the death of the life owner. Poust v. Ire- 
land, 184. 

6. I n  giving a construction to the will, the presumption is, that 
the tcstator did not mean to die intestate as to any part of 
his estate, and this presumption may be strengthened by de- 
clarations in the will to that effect. Ibid. 

7. Where a testator bequeaths personal property to his wife, 80 

Zony as she remain nay widow, and in case she marry, shall quit 
the plantation and give up the property ; but makes no pro- 
vision for the alternative of not marrying; in such a case, 
where the widow did not marry, it was held, that this bequest 
might be construed to mean, that the widow should take an 
absolute estate in the property, in case sheremained his wid- 
ow, and this construction would be given where it was forti- 
fied by the context of the will. Ibid. 

8. The dispositive character of a script propounded for probate 
can be proved by evidence dehors the paper. Outlaw v. 
Hurdle, 150. 

9. In  order to entitle a holograph will to probate, thc hand- 
writing of the deceased should be so generally known se to 
prcclude fahricatcd wills. Jbid. 



10. The chpracter of an individual opposing an instrument fop 
proba$$ cennot be cobsidered in determining on the genuinc- 
n e y  of the paper. Ibid. 

3%. Where one of the witnesses to a script, propounded as 
the last will of the deceased, signed the same before the 
alleged testator, not in his presence, tho attestation is not good, 
IN RE COX'S WILL, 321. 

WITNESSES. 
Sce Cosm 1, 2, 5, 6, 7, 8. WILL 11. 


