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SUPREME COURT 
OR 

NORTH CAROLINA 

DECEMBER TERM, 1843 

BESSETT HXST1712, A\dn~r. ,  Ktc., 1.. IT-\,\IITJ'TOS HESTXI? nnd otltcr%." 

T h e  hill in  t l~ ik~ was filcd 11,~ tlic : ~ d ~ l ~ i ~ ~ i i t r . : ~ t o r ,  n i t l ~  tllc. 
~ v i l l  nlnicscd, of Ge~i ja lu in  Ilvater against thc cliiltlrc~11 
of scvernl brotllrrs and  sisters of tlw tclst:lto~, c l n i ~ r ~ i n g  ( 10 ) 
undcr n lmrt icular  becuc'st in  t l ~ c  ~vi l l ,  n ~ d  tlic rliildrcn 



of the dcceaied'. brother Frmlci., n h o  n c r e  tlic residuary lega- 
tee- and  t1t.1 iqtf,. of tlw tc'tator ; a n d  t l ~ w h y  it n as p ~ a y e d  that  
thc  ro i l r t  n o n l d  settle the  coi~. tn~ct ion of the n i l l ,  drclare the 
riglit. of tlic1.e coilflicting c ln i~~ia i i t s ,  and  h a w  the  accounts of 
tllc <<to te  a n d  t l ~ c  ndnlini.tr2tion thereof taken, the plaintiff 
of?'c~*i~iz to p:iy imto thc, pcr=orls dec1:lrcd elititled x h a t c ~ c r  
i i i~ql i t  1)e fou i i~ l  due to tllc~ii.  - i t  1)ccc~inher T e m i .  1543, ( ice 
the  r c p r t  of tlic case, I l i a t i  1. 1 .  l//\fer, 3; S. ('.. 33O), an] 
i n t r r l o c n t o y  decree v n s  matlt,, nlierehy tllc coliztruction of the 
n i l1  n n i  ~ t t l c c l ,  the ~icpllen-s mid nieccs claiming under  tlie par-  
t i c i ~ l a r  11crpc-t dcclarcd entitled to  but tliv .u111 of f100. to be 
equally d i ~  i d d  :llliolie tlicni. alicl tlie cliildrrn of Franc is  IIes- 
t w .  dewa.cd, cntitli i l  a s  rci iduary legatee; and d c ~  i>ees, lo  the 
great  bulli of the c.-tate: and x l i c w b  it n a s  fu r ther  ordered 
tha t  tlicl ralise he rcfcrrcd to 311.. Colni~i i~. ioner  Frccnian to ~ ~ k e  
tlie accountq of the e.+atc a n d  t l ~  :rcl~ninistrarioa tllereof. Thc 
report of llic conlni is~ioner  TI n, lilacle :it t l i i t  teiin. a n d  to that  
report 1 ~ 1 t h  the partieq, tha t  iq to hay. the  ad111iliistrator a n d  
the  ~ e . i d l i n ~ , ~  lr~gn ices a n d  dcx i-ew, filc (1 P Y C P ~ ~ ~ O I I - ,  x~llic11 now 
came on to be lic~md. 

Esccpt iol~q on the p a r t  of the plnintiff : 
r . l l i c  a d ~ ~ l i r i i s t r a i o r  c ~ c c p t i  to tlic, rcpol t  of Mr. C o n i ~ u i A o n e r  

F ~ w l i l a n ,  a n d  f o r  cauce of exception A o n c t h  the following 
e l ~ o r i ,  to   it : 

1.t. B c ~ r a l i v  the  atlmiilistrntor is not credited by the anlolint 
of judp~iiclit.;. bond<, ~iotcq. c tc., wfcrrccl to  in his  a f i t l n ~  it filed 
ill tlii. cau.c. (Sate.-The :liiida:it stated tha t  t h e  jndp- 
I I I P ~ ~ ~ ,  1101idc. not('+, cic.. ~ \ l i i c l i  n c>rc p n r t i ~ ~ 1 1 a r . l -  ipecifictl. toll- 

stitiited a ])ar t  of :lie a-.cis i n  lii i  hands.)  
2d. I3ce:111.c tlic c '~ccptor  ii c r ~ m i i c o n ~ l ~  cliarged n i t h  ilrtc'r- 

c,t 111)011 the  -uliiq of $1.662 niid $3,130 dc l~oi i t cd  i n  the  G,:iib 
of the S ta te  111 J u n e  and  J1111. I q l l ,  :~ftclr thc w i d  ~lu-tis m r e  

r r c c ~ i ~ e d  by  t l i ~  n d ~ i ~ i i r i ~ t i x t o r ,  althoupli no profits nclqe 
( 11 j 111:1tlc t l ~ c ~ c o x ,  a11d 110 uicL ~li:~clc of tllc said w m s  ~ , c ~ i d i l i g  

this  .uit. 
33. (-1s to the : I ~ ~ O T T . ~ I I ~ P  of co~~i l l i i~s io l i s  by tllr comii l i40l1rr ,  

~vhicl l  the. ('o11r.t o~ ~ 1 ~ 1  l ~ l i ~ l ,  bcl;e7 inc tlle allon ancc to bc waioll- 
ablc~.) 

Jill .  (.I.; to n cllnree of ilrtc~rcsr. D i d o w t d  Lcc:~u>c the  
cscr~ptioil n:12 not foulitled i n  fac t . )  

.illi. I3t~cai1v i n  cwdit inq the e\cclptor fo r  t l i ~  ammilit of a 
l r e a r y  \ )a id  to T i l l i n ~ i l  E a t o l ~  f o r  M r .  Hndgi11-, tlic. intcw-t  ip 
onlittcd, nl i ich IIudgins c1:liliiq to  l)c due to h im,  and  u h i c h  
o ~ ~ g l l t  to 1 3 ~  dctlucrecl fri)iil t l i ~  r c ' i d u l i ~ ~ ~ .  

Gtli. 73ccni1ac tliclre a rc  crnichy .l)cvial 1cy:lcic. in  the \:rid ill 
7 - 



7th. Becan~iw the colnlllis.ionc~ haill aclopfcd :m c781mleous 
rule for :rwclt:rinil!q the s!larc of S h q  I>. Hcstcl., (x ido  r of 
the testator) in the said cstatc-:lncl, recondly, nftei. :~do])!iiiq 
the nilc, 11c (10th 11i:lke great n~istakes ill the application. Tlw 
esccplor 1~:lill no i n t c w ~ t  in this hyol ld  his liability to tllc said 
l\lnry7s estate. 

Esccptions on i11e part of the dcfcnd:~nts, the residuary Icga- 
tees :ii~d dcrivc3s. 

TI10 def(vlt1:lnii; Cr:i~'l:~lld IIcster, cic., cxcept to  the report of 
Nr. C'ol~lwis~io~:i,r Frccl~nan, and for cause of exception show, 

Pitst. Tlmt the cot~nnissioner llaq credited tlic acllninistr:~tqr 
wit11 the smn of $2,002.33, ar now due and owing from the said 
adu1inLstr:rtor to the personal rcprescnt;~ti~-es of i\Iarg D. 13~;- 
ter, dcccnvd, tlw late r idow of tllc ti3stator, Benj:tmin Hestel., 
dcctxwd: Whcrcas, it  is allcqcd in tllc bill aiid :~dinittcd by t11(3 
ailsncr of f l lcv clcfcndants, that b ~ f o 1 ~ 1  the filing of the bill the 
said ~: . ido~i had di.sentid from ille n ill. had bwn allowed l ~ c r  
donc.1. and had llcr ~ h o ~ e  of the ~ ~ c r s o n a l  cstate :rllotied to her, 
21s 111m11 an intcst:icy-that the adltnniitrator, the 1)laintiff. llall 
settled ~ ~ i t l ~  llcr according1,x-, and at tlie filing of tile hill llcld all 
the r ~ i m i l i i n g  11)~)l)erty for tllc benefit of oillcr Icgatc(3s 
a ~ l d  c ' r i x ~  iwcs iianlecl ill the vill-and, tllcwforc, tllc said ( 12 ) 
dcfel~cla~lts hrnl~bly insiit tlwt the s l i d  crcdit is d t o -  
gether crroncons. 

Sc:o~iil. That  tlic said :rllowancc~ ~f $d,OOlZ.RS. if not :\!to- 
y ~ i l l c r  c~-roncvms, is iwt : l idy  maroncons for :rbont the snm of 
$1,800, parcel t l ~ c ~ ~ ~ o f ,  hcc:~nic so lriil~ll thereof is nladc ul) hy 
allorr ing to tljc nidow :a sliarc of tlw rents of tile l a ~ ~ d s ,  11irc.s 
of tlic s1:1\es and interc'st :1nd incrcase of tlic other i+Fccts, 
awnlcd :~ftc'r the widon's rllare of the ~ \ l ~ o l e  estate had h c t ~ l  
assiqild. allottcd : n ~ d  1)ut into her l)ossesrion. 

7'hi,tl. 7'11:lt the co~m~liqsioner has not illade a rest in his 
acco~l i~t ,  as of 1 1\1:1!-, 1841, or  about that  tl~trc,, and  has not 
c1,:nqecl 111- I,l:rintiff vit11 ill!crcst 011 the vllolc :ril~onnt of I I - ~ ~ ~ I -  
c i p l  allcl i n t c~cs t  dne 1110 ci tafc on t h t  d:ry, n f t ~ ' ~  deducting 
tltc~.cfroin tllc lcqacic; nliicll that :~nlonnt was liable to lpay; 
~ rh i r l i  reit nntl cliarqi., u~lclcr 111c circ111llstmlcc.i of ill(. cnsc, ?lip 
?aid co~llitlissioner ouglif, ::e, t 1 1 ~  d ( ~ f c ~ ~ d a n t s  l i n r ~ i b l ~  irrb~llit, to 
ha\ e 111 a (lc. 

E'oril f 7 ~ .  Tll:~t the connnisiiojlcr llar allon cd thr. plaintiff out 
of thc, rc4dlic. ill accou~lts 11-ith Illtse dcfcndnllts. the s1111l of 
$56, paid to W. H. H. E q ~ i i r c ,  lli? coiin~cl-~llic~li su:n, I I O X -  
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ever rcavmablc, a ~ l d  e v c i ~  illi?d(qu:~tc as  betneeli the  ])laintiff 
and  his  said counwl, is not n prol)cr charge, against tlirse dc- 
f c i i d : r ~ ~ i i ,  ful l  cou~:sc~l f w s  11rc.riously pa id  out h h ~ i ~ i g  1:i2ei~ also 
allon-oil by the  s:~id c o ~ ~ ~ ~ l i i s , ~ i o n t . r  to the  plairltiff, a n d  tlic, plniii- 
tiif being :.lot :I I I ~ C I T :  t r u s t ~ c  asking and~lce of the couri i n  the 
s r i  t lcii~cx~~t of his  : ~ t ~ o l ~ : i t s ,  lmt :~l.io a p r i y  i n  i~~tc re . s t ,  claililil!g 
f o ~  I ~ i ~ i t i d f  im,cfic.ially autl ; ~ g a i ~ ~ s t  tllcsc dcfenclai~ts. 

F'i'ih. ('I'liis c.scc.l)tiol~ wla:c's to tllc c o i ~ i m i s i o n s  allo\wd the  



. - ~ ~ 

lIi;<Tt:l{ I.. 1lb:sWi:. 



tmta tor  direcis the  l (yacy  to be ljaitl uloon ' t l ic 1)robatc of Iiis 
srill, and  t11erc.forc llie 1cgnr.y d r n v  intrrcqt f1.0111 t11:rt t i i w .  

Tlic .v;.i,flr esctlption i~ :rllon-ed also. T l i ~  :~dii~ilii..trntoi*, if 
IIP 1 ~ ' :  I I O ~  11:lid. is  1m1111d to pny ilic legacy to  Yi.. ~V~I-I':ISI 
a1111 t h  ~(PF:I~.;: of E l 0 0  to t l i ~  twtntor 's 1iclj11c.n.s ni id  ~iicce,s, 
;\-it11 iutcl,c.t on the firit  f i ~ n i i  1l1c 1)rolxtc of tlic d l .  11ccausc 
i t  n-:I% flroic 11:17:1111~, n i ~ d  oil tlic otlier fro111 ilie ( a d  of two 
y n r i :  tlierc.:tftcl-. 

Tile ,scl,c.rliic c;f t l ~ c  l i l a i l~ t i i i "~  esccptiol~.; i t  beco~iici nnncccs- 
sir- to extliiiiic, f o r  tlic r r n m i s  st:ited ill considering tlirl 
f i r s t  csci~lttioli talit.1i 1))- ilir def ' (~l id: i~~ts .  T h a t  escc~ptioii is, 
f o r  tha t  tilc~ coi~iii~issio~ic~i. has  cicditcd tlic a c l u ~ i ~ l i * t r n t o ~  n.itll 
tltc .;IIIII of  $L.OO2.:3;?, : t i  non- clw nild on-ing f ~ o l i l  tlicl enid 
ndiiiini,-trirtor 10 thr. ~ w r s o l ~ a l  r q ~ r e . c ~ i t a t i r c s  of 31nr:- D. T-lestcr 
d ( ~ e f i s ( ~ 1 ,  i lic ~r id i ,n -  of tlw testator,  n- l ic iws i t  is alleged iu  the  
hill niid :i<lii~ltt(ld by tlio nliswcr:: of t l i ~  tlcfenclnnt~, that ,  bcforc 
thi: filiiig of tlic bill, tlic s:ii(l v idox-  lind dis.;e~ited f rcx!~  the  

n-ill. INI! 1j!vw al11:n-ctl licr tlon-rr :1nd lint1 1 i ( ~  i;li:~~-e of 
( 1 6  ) ihi. l v ~ ~ i o i ~ : ~ !  tdst:itrh :1111oi1cd to her ai: 11l)on an intestacy;  

tlini Ill(. n i l i ~ ~ i ~ i i - t l - a ~ o r  1i:ltl s r t t l d  n-itli 11cr nccoi,dingly, 
n ~ i d .  a t  t l ~ : ~  fililig of 1 1 1 ~  hill, l ~ c l d  all  thc r c ~ i i a i ? i i ~ ~ ~ g  11rolwrty 
f o r  the i)o~~c>fit c ~ t '  rlic, othci. de.-iscc.- aild 1iy:ltec~ u ~ l d w  t l i ~   rill. 
T l i ~  l~lc:rtlil~#; do. as  sct fo r th  ill tlli.; csc~c~ption, c o n t a i ~ i  tlic 
nllcr.:~tionx : i i~d  :r(Iiiii.i~io~ls as  :ll)o\.c w t  i'oi'tll; and ,  t1icircfol.c. ill 
tlii; starc of thc pl(~:rtIiii~!.q, it c:ln llot l v  ;iduiittcd to the plain- 
tiff To n l l y c ~ ,  i11:lt. Ircsitl~,s n-hat Iias hcc11 so zillotted to  tlic 
widon- a114 i~::icl to 1ir.r f o r  lipr intc~'('dt i n  tlie catntcl of her 
dccensctl l i~~s l~ : i i id ,  n furtlicr suiil is ~ I I C ,  ~rliic11 011,cllt to l inw 
btcn nllottetl to 11ci-. 11 is :rllcpcd. iiitlced. tlmt tlic nllotnlent. 
P O  niadc TYLI; 1,ici.tinl orilv, nntl inc lnd(~d  tlic n-ido~r'e do\\-cr mid 
hcr  > h a w  of tlie nc>groc1s of her dcce:rscd linsband, but no part.  



of l ~ i i  nloiic-, clioscs iii action :11~1 ~)c,riil~abl(x 1 ) r o l ) c ~ t ~ .  Were 
IT? : ~ t  l ihcr tg to iiidu1g;rc i n  conjcc~rurc. ncx 111igllt t l i i ~ ~ l i  t l ~ i i  nllc- 
gation corrc.ct; f o r  i t  doc. i c c ~ t i  w r y  c ~ t r n o d i i ~ n r y ,  if t l ~ c  
:~llotlucnt r e r c  il~tcndcci to bc a co~~ll)lcltc> olle, tllaf i n  i t  liot a 
cent of 111011c~~-, not a 110te o r  hoiid, i ~ o r  ::ny o t h  article of 
pcrqoiial proljerty is sct a p a r t  f o r  t l ~ c  widow, bnt oiil,v ncqroes. 
Bnt it n-as 111ndc. i n  lnirs11:111cc of :I d w r w  ulioli t h  l ) (ht ion of 
the  n i d o w  to allot 1111to licr llcr cloncr a i ~ d  licr sll:lrc, of the  
personal cstatc of her ilccenscd I n ~ s b a n d ;  i t  l i ~ ~ r ~ ) o r t c c l  to  he 
such a n  n l I o t ~ i m ~ t ,  a11tl i t  has  hccn acccl)tcd a n d  confirmed by 
the C m r t  a s  sncli. Tt v7ns because of the  difficulties thus  pre- 
sei~tcd i n  the  way  of ascert : l i l~i l~g what  ought  to  h a w  been 
allotted t o  the   idow ow, t h a t  tlic Court,  1111~11 the cause v a s  Iicre- 
tofore brought 011 f o r  21(~11~i11g, s u g g ~ s t ~ d  t h a t  i t  sliould be 
r c i n a l ~ d ~ d ,  the  proper  a ~ u c n d n ~ r i ~ t  ~ l ~ a d e  i n  the  pleadings, mid 
tlw nidon. I I I ; I ~ ~  a l)ai-ty to  thc rauie .  Riit the  cans(, was brought 
back x~i t l lou t  a n y  a m c n d ~ u r ~ i ~ t  to  the  pl(xaclings o r  addition of 
parties and ~o l ~ c m d .  Tlw ob. jcct io~~s non ~ t l n d c  by this ex- 
c c p t i m ~  to tlic credit a l l o ~ w d  to the  : ~ c l l ~ l i ~ ~ i s t r a t o r ,  f o r  this 
ad t l ! t io~c l l  s u ~ n  to complc~tc the n i d o n ' s  s l ~ n r c  of llcr l~usbmld's 
estate, nrust be sustainecl a s  ra l id .  Tllc /1rsi c~xcelption of tlie 
dcfmdants  i i  t l~erc forc~  alloncd. 

Tlic sctontl of their  csceptions i t  bccoincs unnccwsarg to 
consider, as  i t  goes h i t  to  a p a r t  of tlicl i tcm c11ih~:lced ill the 
f o r i ~ ~ c r  cxcq)lion. 

Tllc fo/rrth of the ~ s c e l r t i o l ~ s  on  the par t  of tllc dc- ( 1 7  ) 
fendants  is tlis:lllowcd, bccnure tlic d i s h u r s t ~ i ~ c n t s  t l i c ~ e i n  
and  tller(>by cm~cptcd to n c r c  111adc fa i r ly  m d  on account of 
the estatc. 

r 7 i h e  report,  so f a r  as  the same h a s  not been c~.tcel)tecl to, a n d  
ill respect to  tlic l l ~ a t t c r s  cll~brirccd i n  the cxcc3l)tiolts nllicll 
h a ~ e  not  I.)erl~ al loncd,  is c ~ o ~ ~ f i i ~ i r ~ c d .  I t  is  ~ w o m ~ ~ ~ i t t c d  to  the, 
col~~~ii iqi ioi ic~r  to rerisc,d R I I ~  m r r e ( ~ t ~ d ,  i n  r('ipcct to  tile illat- 
t c r i  n 1101.ci1i the c \ c c l ) t i o ~ ~ s  of either p a r t y  ha \  c bccli a l l o ~ ~ e d ,  
and to coi~iplctc t l ~ r  account. 
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1 1  I 1 1  . . Tllc 1)rocfi do not cstnblirh :nlv diitlil(3t 
a g ~ w l ~ l i ~ i t ,  r(~i1)crtiirg 1 1 ~ ~  COIITC,T;I I I~C of t l i ~  l and  by tlic Clerk 
a d  Ma-tclr. I t  rz l t l lc~ ;ilq)c:l~.s, that  thm-c was a cow 
~ c r s a t i o l r .  t h a t  tlrcl l i u : ~ l l a i c  i l loi~ld hc m:~dc f o r  t h i e  ( 19 ) 
two 11:!rtic~5 joilltl.. E n t  it (10~s ]lot a1,pe:tr c'lrarly, 
that cvcw t l ~ t  \ \ ; IS  c ~ n ~ l c ~ l u d d  oil;  ;md if i t  11:tcl l ) ~ r n ,  i t  ip :I. 

d i f f c ~ m t  c d o i ~ t ~ x c t  fro111 t1:::t *tatcd ill t l ir  bill, :rnd c d d  liot 
1)c c ~ i r t o i ~ 4  i n  1111s p~*oceci!i~~g. I h t ,  altllouqli the, ( ' o m t  c ~ u  
 rot tlwrc'c :I c2oilvcyn~rccX to illc I)lnintiff. upon t l ~ c  footinq of ;III  

: I ~ I W I I I ( ~ ~ I ~  to  tliat cft'rvt, y r t  llc is  w t i  tlcd to Imrc :r rcs:llc of 
tl ir  l ) x ~ ~ i i ~ c r ,  i11ile55 tlrr c h f r ~ i d a t ~ t  51ral1, ~ i i t l i i n  :l w , i ~ o ~ ~ a b l c ~  
period, 1my tllc dvbt, i i r t e ~ v t  :~11tl ( m l - ; .  (; w c 7 1  7.. ( '1 oc l , ~ f f ,  
21 S. ('., 390. 'I'llcrc~ 11ri1.;t :ic~~n:clingly hc a n  accowll o r ; l ( ~ c d  
of n.11:11 I.; dnc  to tllc pl :~int i l l  i l l  tlw p r r n ~ i v s ,  mld n d w l a r : ~ t i o ~ l  
tha t  lic i y  c~ri i t lcd to l i a ~ c  tlic same r a i d  out of tlie lalid 
1,- a s;1lc. 

2. -1 ficthor, lt:t\-ing a mnl111c.r of c ~ l ~ i l ( l ~ w ,  l)y ~ l t w l  c.cbnvc.ys rnol.ci thnn 11.rlf 
of his rstntc to his  son A\. A\ftc.r\vit~,ds the  fatllc.1. il~itkvs, I I ~  tleccl of 
>t~tt1c~111~11t, :ti1 cy11:11 d i v i ~ i o ~ i  of :tll his (>state ( i ~ i t * l ~ ~ d i i i ~  \\-11:1t h:td 
11ccn conrcycd to A\) ~ I I I I J ~ I ~  a l l  hi3 r l ~ i l d ~ ~ c n ,  :tt the  t ~ w c u t i o ~ i  of 
\vhicll -4, \vliofe dccd wil* no t  I;no\vn to  tlic ot1rc.r cI1ilt11.cn, is p r ~ ~ s -  
csnt, and Ire a fscn ts  thereto, ;IS \vvII :IS to  tile :tc*t11i11 di\-i<iou +lib- 



IS T I I E  SrPREME C O r E T .  13s 

Rniford,  J o h n  I<( l !~icd.~ :llitl J01111 TI-rigllt, ill cq11:11  lot^, r i z  : 
I k n t l  t o  ~ r i y  ;.on Art!tur Jonc*,  Jr., the f o l l o n i ~ r g  prol)(Yty. 
his cqual prol)ortioii ill t l ~  c l i ~  i - i i ~ n  1:lnde by said connilittee, 
tha t  ~ i i q  1x1 attnclled to lli? d r a u l l  liuinber, coniiqting of the 



. ,  arilc2!c.; us follon.:;." T l ~ c  n ~ t i c l c s  hi ,  lent a rc  then set 
fort11 n ~ i d  d r w r i l ~ c d .  ::nd col:~i,t of sc,rc~rnl fic,lils c::llctl ( 1 ) 
by tllc,i~a ~~; l , c~ca t ivc  iin~u(>d. :i~icl tlic folloxvi~ig ~ ~ c g ~ ~ o c l . ; :  
"1t:aifold. 3 1 i l l ~ y  nlltl 3litclic~ll. lily 111:rrc nxd c ~ i l j l ) l e  mnrc, 
n ~ i d  tlic t 'roj~ o ~ i  tllcl .Tn~rrc,.; Jolics fii.ld :ant1 ni:- I.;land field." 
TIL tllc 7 x 1 1 1 ~  l:llig1ifi~(' t l ! ~  i ~ i s t i v ~ ~ t e l i t  I : ~ ~ ~ ~ ~ e ~ d ~  to set fort11 the 
Ion11 to tli<, ~t :~ir l  Air t l~i i l .  .Jolri~'s,  ST.. d:rl~phi-c~. I , -d in  tJer~in,can, 
L'consi<ting of tlic nrtits!c= :is follows," ~i lcl i t ioning s e r i w l  fields 
by t1lvi1- 11~111<~3 : L I I C ~  b d l t ,  follouilig n ~ g r o e s :  Sinrt in .  :\11:ie, 
G ~ ~ i l f o r d .  II:t~~li::li, D n w ,  lily lmrw ~ ~ u l e  fo r  TI-hich 111: p::>-s 
(,'nllt,li 1~:on-c~ll firo dollars on 1 J : i i ~ u a r - .  l S : i l ,  ant1 rl111 1 w 1 1  
on tlu. It?-(, lmtcli nnd crih f i~lcl  a t  said Fellon-s plncc. S e s t  
follon-:: ill tl~c. <:i111(~ 7ro1,d.: ~ l l c  loin1 to tllc, d:auglitcr, Snlly Lnng- 
l q ,  c iniuis t i i i~ of cc:rt:iin f i c l d ~  tllc~win ~~: i l i l ed .  :ind "tllc: 1'01- 
lo\vi11g ~ i r g r o o ~  : L~il<e,  P l~ i l l i s ,  l ' a t s ~ ~  a ~ i d  l+:tiah, a u l  illy Sill+- 
g r o ~ e  III:IIY~ :11i(1 tllc i . r q ~  011 the Coo;. 11laci'. f o r  n-!1i(.Ii 1 / ~  p:iys 
fire harrcls o!' co1~11 to (~'ulli>ii IIIoac.11 nut of t l ~ c  p ~ r w ~ t  crop, 
mid fiyc I~nrrc'i; to  A ? ~ t l i ~ w  t J o ~ ~ t . s ,  J r . "  S e s t  i~ tlii' loall i n  
t l ~ c  P:II:~P n-i;;.cl-. csccpt tha t  i t  is  dc~crl:l)ctl n.: h r  cql~:il ~ I ' o -  
p o ~ ~ i o ~ i  ill tllc tliviqion l i ~ o d c  hy  said m l i ~ m i t t e c  t h t  i s  (';it- 
t n c l ~ ~ l , "  not t l ~ t  ~ i a -  be :~ l tac l l id .  ('to licr t l rnan  liuiul)cr, con- 
si?iillg of ill(. follon-ing nrtic~lcs." Tlicie n w  dc.scri\)cd ~ I I  crr-  
t:ri~r fic~lds by p:~rt ic~i . lar  1i:rlnr.s : n ~ d  "tlic lollon.ii~g ~ i e , g r o c ~  : 
Den. ('liniicy :and TTilli:rlil,  lid 1 1 1 ~  oltl I i o r ~  a n d  i11y cwy? mi 
t l i ~  li( , l~<t> ficlil :is t l i ~  I?<~llo~\-:: ljlnce~, and  t!~c To111 ( ~ ' i ~ o r  ort.11:arcl." 
r .  .1 111. l o n ~  10  ( '11; l~lot tc  Siiiitli. tlw pu~igc:s t  da~iyh tc r .  tlicn fol- 
1on;. i n  tiic sariic ~vqicl; as  tlw last,  "i~olisistilig of the f o l l o ~ i l i g  
nrriclc?: I ILC S I l : ~ q ~ t j r  1ii1xx- g1~)1111il, the l o ~ v ~ r  f i ~ l t l  : ~ i ~ d  151a11d 
ficltl a t  t!~e Frllon-s 111:lccl, :111cl tlic follon-ing 1leproc.s: Lc~:ili~ 
E:stlic.i-. J a c k  a n d  l h c .  m ~ d  111y big iii:ae fo r  n-hiell 1 1 ~  11ays 
(lullell TIo\\-o!I t\vo dol1:lr.s 1 J:\l~il.n~'\.. 1S;:I. and  tllc crop 0x1 the 
co1711cr fii . l t l  :r~itl tlic P l i n q m  licxx7 g i . o ~ i l ~ d  $01. xrliich iic p:iys 
fir? Ila~*~y.l.; of t.01.11 to A i r ~ l i ~ l r  fJo~ies .  S:.." T l ~ w  follon-+ tile 
1n:ili to 111:~ g ~ ~ : a ~ ~ d d : r ~ ~ g ! i t t ~ ~ - .  t l l ~  pl:ii~iiiff's ~ i f ~ i .  P o l l -  S n s w ~ . ,  
i n  tllc W I I L ~ ,  ln~igun,y,  c.r,n::i411~. of ti!(. follon-iiig n ~ ~ t i v l w :  
"rcrt:lin fivld.: h>- ~i:r~lic, ant1 ''tli(, folloxvillg liegro(>q: S:llii, 
Elizn :ilitl S n t l i : ~ ~ ~ ,  nix1 111:; ~IV: , -  x1111c~ for  ~vl i i r l i  11 I' p:ays (-"ill- 
lcil ITon.c.11 fi1.c tloll:rr. on 1 J : r ~ ! i w y .  14::i. : I I I ~  t l ~ v  c2:~o11 
O I I  hi.: 0x11 lalit1 and  :!I(, 1)~okc. lip fi~~lti ." Tlii? i11~tr11- ( 2 2  ) 
mrlit procecds to dcclarc~ t l ~ c  imiclitioii of  tlir :rljo~i,  lo2115 
ns fo1lon.s: ('tliat (,ne11 of lily c l ~ i l i l ~ m i  or tlwil- 1 1 1 l i h n t l ~ .  t h a t  
is vi1!ing ::nd xi11 m111~11y ~ i t h  i'i)lln~x.il~g ~ C ~ Y I I I ~ ,  511:dl 11:tve 
nnd i w c i ~ e  as  above lo:n~i~il. o ~ i  col~ditioii  t h a t  tlioy 1 ) ~  I I I ~ ,  
- \ r t l iur  J o l i ~ s .  Sr . ,  nl11111:111~. ~\-11:lt snit1 c o n l l i ~ i t f t ~  tllililr slifii- 
cicnt to sn!q,ort :lie, n ~ i d  11i:lt ~)l.ol)crt-y I. linri: sccnrccl fo r  111~7 
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the tenn of the natural lif(. of the said Arthur J O I I ~ Y ,  Sr., l)ay 
to him nll;~tc,\cl- ]nay .~tfficicwt for his  upp port or mainten- 
qnce durillq life ill :I co~r~ior ta l ) l (~  Ill:rrnlrr; illc riellt and title 
of all my 1)ropc~ty  to be T ct~ttcl ill illy ,i1lirc,c.; clu~iil;: :U,Y natnlxl 
life, cmpow,ring illy trust( cXs to 1o:m to each of lily c l i i l t im~ ml 
equal pa r t  of all illy eztate for such tiuics as t h y  111ay tliirllr 
b e ~ t ,  and after iuy death to innkc an  e q u d  d i ~  icioli o i  :1!1 my 
property? bo t i~  wa l  and ~)(~r~o11:11, to 1 1 1 , ~  cl~il(lrcw a, : r f o w ~ ~ i d ;  
l n o ~ i d c d  nlnays, arid upon tliesc considcratio:~s, that  if tile 
trustces of said cliildrcw, tlicir heirs, executors or at1111i11is- 
trators shall neglcct or rcdure 1 0  pay  mid accounts, debts, judq- 
illelits and a11 clcil~mds according to the corenani; aforesaid, 
or  &all suffer the wid  ,Irt!iilr J o ~ ~ e s ,  Sr., to be put to any cost, 

charge, t ~ ~ ~ b l c  or capcn5c on accoiint of tlie same, or 
( 25 ) .hall i*efuse lo snlq)ort lliii~ in a decent and cmt~fort:rble 

like m a m e r ,  tlint thcn, in all, or any or either of the 
casm aforcsnid, it  c l d l  IF 1:1wf11l to alld for the said Arthur 
Jones, Sr., all tllc prc~~liicl> Iwreby grani t d to < ake, repcsvss 
and r,i~.joy as ill l ~ i s  I'ori~ic~r ~ t : l t c . "  This inrtrurnent, walcd 
with tlic, scnli of the said A \ r t l i ~ ~ r  Jonw,  Sr., and of the s c v r a l  
t ru~ tces  tllerrin named is, liLc the forliier, attested by Call in 
Cool* and Joliri C. Peri&r. 

The plaintiff cq)rci.ly cll:ri*$~~s that  -1rtliur Jones, J r . ,  had 
notice of tlie a g r e c ~ ~ ~ c n t  to meet for tlic ] ) ~ I I ~ O S C  of excc~~tir ig 
the last ~ncnfionrd instru~ucnt on li A2~ignst, 1129. did meet 
~ i i h  the otlirr perions and partieq ac.ro; ciillgly, was present a t  
the cacrntion, :uid d c c l a l d  his applovnl t h e o f .  H e  f u ~ t h e r  
shcnctk, that alnong :he iicgrocs onncd by , h t h u r  Jones, SI.., 
l d o r c  ;ilitl ; t t  ilic time of tlic execution of this last nielltiond 
insirnl~iciit, T ias  a boy n a n d  Slicpnrd, that  b c f o r ~  :rxd :zt the 
t i l i~e nforciaitl tllcre n as :n1 c~iunlrlration and a l i i t  made of all 
the pr01)erty intended to be eo~iwyed,  settled and a b s ~ i r ~ d  !)v 
the said i ~ l s : r i n l ~ m t ;  that L1rfl i l~r ,Ton~s, J r . ,  being bctter nc- 
quaintcd than arl? onc clce v i t h  tlic state of his f::tlicr's prop- 
crty, aided in th i i  cmui~lcmtion; that  tlie said hoy Shcpniad Tras 
named by 1ii11i in the prcst~ncc of his said father and t l ~ c  trus- 
tee, a s  one of the iiegroes to be cmbraccd in said settlr~nent, 
and  as one of the ncgroes :iicmtioncd in ? l i d  list ; that the said 
lwy \ras. l ~ y  111~ : ~ r r ~ ~ ~ ~ q e ~ l i e i l i  of the tcnstcc.s under thgj <aid 
i l~ctr i i i i~nrt ,  nszigllcd :LC on(. to wait upo11 the said Artlmr Jones, 
Sr., ant1 did. ~oritill~:allv t!lcwafrcr ul) to the dny of the said 
AIrtliur's death, remain in ti~cl possession of the said -1rthur. vllo 
notorioiisl- c1:rillicd and 11clld him as his, the said -Irthur's 
property; and he arcrq cliitinctlv that  8l1( 'prd ~ r a s  one of the 
iicgrocs, nhich  the said ,Irihur, prerious to tlic esccuiion of 



eitl.ic.1. of tlie iwtivl~!r . l i t<,  did, n.itll tlicx fidl linon-ledgcl of the  
said ,lrtlnu. Solie.;. .Tr.. tlt.c.larc nlid ilniin to Ile n I3:n.t of t h e  
p r o l ) ~ r t y  117 tlie s:~iel i l i s t r rn i i~ i~ t  to bc wttled slid wciircd f o r  
tlltr 11c.m fit of liis il1ilt1rc.n and  gr:r~~dcliild, na is i11crt.in tlonc, 
rcsc.r~-ii~~g to t l i ~  :lit1 Art!inr, Sr. ,  t!~c. nsc of tlic ,<:tiel Sliel):lrcl 
and  soi~lc  o t l i c i ~  (lilril~g hi': iii'ta, gil-ing the use1 of the reiidue 
di11.il1~ hi- life1 n i ~ t o  tlle snit1 clliltlreli :111cl gr:ulcl- 
child, :rl~d p ~ v ~ i c l i l i g  fo r  :in n l ~ o l n t c ~  division anilolig ( 26  ) 
thcni :ifrep his dt,aili; axid insists that  the  iiistrmiieiits 
aforemid,  n -hereh ,~  such settlement r n s  1ii:tdt.. wcre t.secnted 
u1)011 \ -al i~able : I I I ~  good coni-iclerations; and  s l i c ~ c ~ t l i  tIi:~t tlic 
s:iid i i i > ~ r i ~ n ~ c ~ ~ ~ t s  ~ v w e  on 30 I k r e m h ,  lb2!) .  duly p r o ~ e d  xnd 
i~iimcdintc.l,r t l~cwirf tor  rcgi;tcrcd. T ~ N ,  111:linti8 : i h  $:\it11 t h a t  
Alrtlii ir  Joi!cs. tlic clder. :rt nud l)t,fo~,e the esc~ciiiion of the ;;rid 
deeds 011 1 1 :111cl 1,; *Illgust, 1 $-"!I ,  n . x  iiic?ebted to S:lulld~l.i: 
S111itIi. O I I ~ >  of his soiis-i~~-l:rw t l ~ w e i n  inwtioi i td ,  i n  the note 
IT-hicli is st:rtcd i n  tllc f i i ~ t  of t h ~  snit1 tlccds. T11e bill then 
states tlint A1.tliu1. t J o ~ m ,  Sr..  d i d  mi 4 Apri l ,  I h n Q ;  tlint upon 
liis d(>ath tlip t l . i i ~ t r w  l i i r ~ d  out 111p clnrcs, inc.11idixlp the s:~icl 
S l i c l ~ a ~ d ,  un t i l  1 tJsnunry,  1S::l ; and  tli:rt, o11 that  cl:ry, t1ic.y 
p r o c w d d  to lilnlw tlic f i ~ ~ d  t l i r is io~i  of a l l  the l i ~ o p c r t y  of the  
tlcccnscd : I I I I O I I ~  tlleir c r s t t r i s  (l ice truxt. :111i1. i n  this di\-ision, 
nllottcd to illc plaiiltiff, tile 11uil)and of Pol ly S:rxs;~r, t l ~ r  ~ ~ c p r o  
Imy S I ~ q ~ : r r d .  i t  :ilso m a  f o l ~ l i ?  t h t  af ter  iilc csec11tioii of 
the  :lfoln:rid deeds of 11 :~litl  13, AIugn.;r. 1529. that  is  to .:I-. 

a t  t l lr  F t > l ~ r u a r y  tc~i.iii. 1,C;:jO. of t11c C'nunty ( 'onrl  of TTayic, 
Art l iur  .Je,lics. ,Tr.. f rnudulcn t l -  l ~ r c r n i l c d  11po11 hi.: f :~ t l i e r  
Arthi l r  .Tones, Sr.. to :~c~Biion-lctlgc in  olwn cwnrt all i l istixnlrnt,  
] i i~ i~ l~o~. t i i l , c  to 11e n ilwd of gif t  fro111 A\l ' t l i i~r  .Tmc,i. Sr. ,  t o  
A l r t l ~ i ~ ~ *  ?To~~r.s.  ,Tr.. to 1 ~ : r r  rl:~tc 3 A l ~ r i l .  lS27. n 1 ~ 1  to cm\-t,y: 
niiio~ie o t l i c ~  ]".olwrty, to tlic -:lid Aht!!ii~'. .Ti... the  said iiegro 
b o -  Sl icpard:  n11d tli:it. sn l~scq~ic~~! t ly  to tlic dt.at11 of lii i  f a ther  
a n d  to t l i ~  tlirisioii so 11lndc 1)- the t rustcw a:: nforcmid. lie 
1 in> -:. ~ i i ~ i i t l ~ t e ~ c l  :i11 :rc~iion of (lt>ti1111e ng:tili,qt the, l h i ~ l t i t f  fn r  t11e 
said I i cyo .  n.liit~h action, origilinlly l i r o ~ ~ g l i t  ill the L ' ( ~ ~ I I I  ty 
( ' o n ~ i  of TT;:lylie. 1x1s l ~ w i i  c.ni,~.icd 117 n p p c d  to tlle S n p w i ~ r  
Col i~?  of <:riel ~ O I I ~ I T J - .  : I I I ~  t11c,nw r c > n ~ o ~ . ~ d  to the, S l~p<, r io r  CIni~rt 
of h ~ o i ~ , .  >\-l~ci.c i t  i s  still liciitlilig: t h t  sercrnl ot l~ci-  action.; 
nt l n ~ r  I~ : IT - (>  hec11 i n ~ t i t i ~ t c ( l ,  niicl n1.c l i c ~ ~ t l i n g  I ~ c t ~ r c m  ilic snit1 
A \ r t l n ~ r .  c la i in i~ ig  titlc to  I I C ~ I ~ O ~ " :  i l11(1(~ the $:rid nllcgcd dcml 
of gift .  :!nd ntl1~~1.i c l : r i i ~ ~ i ~ i g  1:1111('1. ill? tlcc~tls of 11 niid I 3 
-higust.  li;_"9, a1111 t l ~ c  d i r i s i m ~  ko :I.; afore-nit1 ~nncle 117 the t r i m  
trcx 1111tl1~1~ ill(, w i d  t l w l ~  : :~!!tl t l ~ : ~  t tlic partics ill tlloxc 
last n i m ~ t i ~ m t d  >uits 1i:aw C ~ I I ~ I W C I  illto 1111 : ~ , c i . c ~ i ~ c i ~ t .  1)y ( 27 ) 
wliicil tllcir claililq a rc  to 1)c d i ~ t c r i ~ ~ i l i c d  hy the divisioli 
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his 1icii.s alrd arsigns for r \ c r ,  :111d a corellrn~lt of v-nrranty 
ngaiilst all former gifts, grants, barpaills and ':I~CS by the said 
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Jolill W r i g h t ) ,  tliat he h a d  a dcetl f o r  a considerable 
( 32 ) ~jor t ion  of saiil 1)ropcrt~- ,  and  tha t  a t  a proper time noulcl 

s l~on .  it-"~liat ~~c,~crt l lc ic: is  he did rio Inore, hcc~ause lie 
felt  Ilinlsc~lf bountl r ~ o t  to  iilterferc. ~ r i t h  a n y  dispositinn w l ~ i c h  
his fa ther  miglit 111:1kv of his  propcrt;c- f o r  h i s  l i f e t i l ~ r e  oil 
accowrt of his n p w i i i c n t  t l ~ a t  his  failicr might retail1 a l i fe  
esr:itc, thc!.cil~, a ~ l d  ~) (T : I I ISP  Ii? tliouglit ~ i o ~ l i i ~ l g  111ore n i w s s a r y  
to I)(. d o r ~ c  by hiin hy rt:!soil of tile zssilr.arices so r c c e i d  f ~ o n l  
his fnt11c.r. Tl l r  tlr,ft.~~d;nlt adillits the escrut inn of flie deeds 
of I 1  :nld 1.i _\ngust,. 1S29, Imt insists tll:~t no 111or(1 was in- 
t c , ~ ~ d ~ l  111crc.l)~ on tlw par t  of liis f'athcr t l u n  a n  nrrangc:luent 
to  c o l ~ t i ~ i u c  ill Sorcc f rom yc,nr to  yema so long as lie lived, 
~r l i e rcby  a co~nfortnblc  supl)ol,t iiiigllt be as.mrcil to  h im tlur- 
ing  t l i ~  ~.erii:iil,cl(~r of his  &ips, his  tli)Lts paid oni of thc  ljro- 
ceeds or. ~ ~ ~ O I I I P  of his p r o ~ j ~ r t y ;  nlld ai his ilt'ntli such prop- 
e ~ ~ t y  as  lic i l ~ c l i  o \ \ . ~ i ~ l  111igllt 111, so F C ' ~ I I Y ~  to  l i i ?  d : \ ~ ~ g l l t t r s  as  
to  prerc.nt its i:(,ii~g t:tk(w to pay  t i ~ c  d c i j ~ s  of ~ ! I C ~ T  I~uslxr~ltls, 
I IYO of W ~ I O I I ~ ,  1,:11!gl~y :!,!1(1 cJ or113ga11, ~ w r c  insolr(wt : I I ~ C ~  i w  
tlcbtc~l, :~ll!.o:ig otlic'l c.rctlitoi>~. to h u c ,  TVright a i d  I < P I I I I ( ~ ~ ,  
t l ~ r c c ~  of t l ~  t rustcw,  o1lc of ~ l l ( i l ! l ,  W r i g l l ~ ,  n-as actircx i l l  draw- 
iilg aild ljcrsu:iclil~g tlic r?ld lilan to  sign sa id  clecds; a ~ i d  t h a t  
lic~ is  co~if i i . i !~td ill this hcllicf of tlic i ~ i t m t i o ~ i  and oljjcc*t (IS his 
f:iili(,l': i 11 11:lYilig :::l;i1 d(Y,(k p l Y ~ ~ ~ ~ l l ' ( Y ~  ::;ld C'X('('l~$('(l 117 
i~ifon~i: t t ioi l  w l ~ i r j i  Iic 11:w :cc*!>i.<cil froiil both llic s i ; l jw~ib ing  
n.ii~ic~ssc.s ~ l i c ~ w l o .  Iltx atlnlit.; tlixt liis f:~tli,.r (lid wini11 posses- 
sion of S l i ( ~ ~ j : ~ 1 4  i l i~ l~ i l i~<  liis Iil'r. h: :IIPI,.< that 11c IwId s t ~ i d  
S h c ~ i a r t l  mntlcr tlic. nyr(3tlilic.~~t ~ r i t l r  this (I( fo~ld:liit :IS zi'olm:lid, 
:mtl tl ic~l.ofox~ :IS t!ic. b:rilcc of I l ~ i s  dt.f(,ntl:i~~t, ntld t i ~ o ~ . c . f o r ~  
i~ l s i s t s  thal ,  :is t h  decd of I T ,  A\n::.l~s; t1oc.s ]lot s;wi,i,l",y a n y  
l ) ruper t~- ,  ii (lO('i ~ i o t ,  1111d~r its ~ P ! : c T : I ~  tel.111, ":ill the  l ) r o l > ~ i . t ~  
n-licrcof 1 : \EL l~o.w~sac~t~." P I ~ I I , I . : ~ C P  thc said Il(',Yi.oc3S: 1 1 ~  a150 
adlllits t1i:lt ! l id  fi1t11c.i clictl :Ir  f11c tirilc : ! l l t ~ p l  iri r l i r ,  !;ill, 
aild t l ~ n t  : ~ f t ~ , i .  Iiis dwtlr  t ! ~  ii . l~+iccs, p ~ d r > s a i l l g  { i o  :!c*t mldcr 
t h  tl(w1 of 15 A \ . ~ ~ m q t ,  1111d(~rt oak i o (livid(, a l l  1 1 1 ~  prolic~.ty 
~ l ~ c r c w f  tllc d ( v ~ ~ : ~ s o d  n-:~s l ? t i , ~ ~ ( ~ ~ i ~ i l ,  i lrcludily 11l;it ~~- l i ! ' i ' ( '~ f  he 
Tras so ~)(~~ic,cqml :Is t l i ~  bailct. of this  d(.fc!idltl!t. and  1111dcl. tliai 
d i v i s i o ~ ~  nllottc~cl 111~ 11~~yi .o Slitll>:~rd l o  t l i ~  ~ ) l : ~ i ~ : t i i f .  ITc says 

1i(~ I I ; : ~  n o  rc~cc~ll(~ciio11 oi' 11:i~ing furliislred a list of the 
( 33 )1 I I P ~ Y X ;  o f  1:i~: f::tlic~r., i ~ ~ c . l ~ r i l i n g  S11cy:nd io 1:c iiisertcd 

iii ili:, c!cctl of I 2  ,\ugnst, :idi!~its Illat his fatllel. was  
in(l(,ljtc,tl to S : ~ ~ ~ n c l o r s  Sir~i t l i  a:: st:itcd i n  tllc: dccd, and  on-etl 
soll~c. ollivr s111::ll drhts not c m w d i ~ l g  i n  the wholc $20. ~:.lli(ali 
Iir stnttxr ww ])aid off cqiialiy I);\- tlw children :llicl grandchild, 
h c  p:viug Ilis 1):il.t: autl t1cllic.s t11:lt Iic c ~ c r  11~:1r;l a n y  dccla- 
r n : i o ~ ~  of liis farlicr o r  t l i r c ~ c ~ l i o ~ ~  g i w i ~ ,  tha t  his n.llole estate 



includil!g Slicymrd sliodtl l ~ c  co11rc)-cd niiil awnrcd to tlic plu'- 
poses w t  f o ~ t h  in t!ir d ~ i  (1.;. Tlie tlr~i'c~idnlit deiiies that  lie 
fraudnlciitly plwn1,cti tllc dwcl of gif t  of 3 .lliril. 1,527, to he 
acli~io\\-li dgcd by his fnrlic,r, but declnres t l ~ t  the facts i n  
relati011 tlicrclto a1.c as t ' o l l ~ ~ v s  : 'LA\fter the e s e t * ~ ~ : i ~ n  of tlw 
dccds of tlic 11 :111d IT, A\nq~i<t :  IS?!). tllc said Alr i l iur .  Sr . .  
unclerstootl t h a t  t l ~ c  tri~stecx lind s e ~ ~ t  the said dccds to  Rnlrigll  
to  he prorcd  before clie of tl;c .Judges of tlir  S n p w m e  ('onrt, 
a n d  c s l r e s w d  g w ~ i t  u~~c ,a ; i~~c , sb  :~ncl tlissarisfacrioll :rt 11a~-i11g 
~ i g n c t l  iiw ~ : I ~ I I ( ~ ,  p : l r t i r l l l a ~ . l ~  as 11c 11:~d ~: l ic l~rstood that  IIP 
coiiltl ]lot i.e\-olw or :!ltor I ! I P  s:rliic.; he x e n t  so fa],  :IS to e i n l i l y  
colu\sc~l and. pa!- a f t ~  to 11:ire n hill f i l d  ngniil5t tlicx trilstec. 
to  ailin11 rlw saitl ilccd.;. and ,  but f o r  his t h t h  +o so011 i l !c i~ :~ i ' t c~r .  
this dc>fend:ll~t l ) t ~ l i ~ \ - i v  11c I \ -odd  h a w  d o l ~ e  so : a11d a t  o r  :11)out 
tliis ti111e l ~ r .  of Iiis o w l  : I ( T O I ~ ,  rccjiie;tod this  &4cv1tl:nit to  
b r i l ~ g  h i i  d c ~ l  to ~!c,st ( ,our[ (Fcb i .nn~*y  r o r ~ : ~ ,  1S:iO).  :il~i(al~ 
lie ditl. alitl lii. fat!~c,r ~ I : ! T . ~ I I C  i w c ~ i \ - t d  ::nit1 tlcc>d f r o i ~ i  lii111, 
~vci i t  i ~ i r o  m u ~ t  u i i : ~  ttc,i~clc~l. :r11c1 : ~ c ~ l i ~ ~ o n - l i ~ i l c l  the csccu tioli 
t l~ercof .  a ~ t l  ai"ic~rn-:iul.: t l c ~ ~ ~ l ~ r r c d  t11:rt lie 1i:;cl l i ~ w r  tloirt~ in17 
act  ~ ~ i t l ~  gx>:~:c!. ;ari.faciiol~. T111, C ! ~ ~ ~ ( > ~ ( ~ : I I I I  f ~ i r t h ~ > r  s ~ i i t h  
tlint a t  tlicx 1:l.t 3I:rrc.ll ! c ~ i i i  cof T,mnir Pul)c,i.ior C'o111~t li(1 1.t'- 
t:11~-rrd :i ~ I I ~ ~ I I K I : I  ; l ,~ : i i l l~ r  t h  l ~ ! : ~ i ~ ~ t i i Y  iii 711~ : ~ c t i o ~ i  ,<t:a~tvl 
i n  tlic bill to l v  t l ~ ( \ i r i n  11m:diiig : ~1i1c1 he  illni nits tlic .(~c,l.:rl 
o t l i c ~  nct ioi~s 1i:l:nctl ix  the hill t o  bt, ,wt nnelctci~li~il~cd. nn-nit- 
iilg t l ~  filial dc'cicioir of t l i i .~  c'an:-p. TI? deliie- that  lie obt:iiiicd 
po5sesio11 of liis tltwl i n  t h r  il!nli1it,r c.li:~rgcd by the l~l:~i!iiifY. 
h i t  ayc,r+ t11:~t ile i c ~ . e i ~ c d  ir tlirccatl- flml:i hi; fat1it.r; dwlic: 
t h a t  to 11is l i ~ ~ o ~ ; l ( ~ l ; ( ,  or i;~Yn~,i~i:trii)ii h i<  S:~tlicr o b j ~ d ~ l .  :I? 

cliargc'c!, to t11e c~scc.ntitm of tliiit deu l  \vht311 p~.e;cliic.tl 1 0  liiiii 
fol- tlint ~ 1 1 1 q w x ~  01- th:~: Loelon-ii.:r A\ l fo~ ' t l  y 1 . t ~  his f : r r l ic~ . . 
tlic :~,il-<icc~~ :t.; c.li11.r~c.tl i n  thc  bill. to s i p L  I T .  n:\d c.itl1c.r ( :I1 ) 
dc.lirc~1~ 01. i l t , s t ~ q -  ir a. lie ;hould afic,i.\\-a1d; d ( ~ t ( ~ i . ~ l i i ~ i ~ ~ .  
1111: 2:rci.q : 1l:rt he 1 ~ 1 t h  u~~clcr;toocl nut1 b t ~ l i ~ i - e ~  t h t .  upoli ~t:!t- 
illz to  c:~id A\lfol-d t 1 1 ~  ~ ~ r o l i \ - c ~ : ;  n-liiPli pl 'oi~iptcd h i m  to III:I~.IC 

thp c l c d ,  s i i d  -1lfol~l  liicli!y nl,lii.orcil tll(liat'~f, nil11 ndvivd. !iiili 
to cscc~~l tc~  tl!c tlwtl. !I(, fn~,tlri.: i:ritli t11:rt 11c :111i? I l i -  f:itllcr 
kC'~)t t1l('i? ~ 1 ~ 1 ~ 3 P l ' ~  ill ~ 1 1 ~  F:l;ll(> f'1lPGt :>,,< f l  ~ ~ J 1 1 l l I l l ~ l i  l)l:l?(' of (10- 
posit. ::~rtl thnr. 1 1 1 ~ 1 1 1  OII:' i -~cc~as io~~.  \!.lrc>li 11c cnll!c. to 11i; father 's 
I I O I : ~ ~ ,  n.liiIc~ 1'1>lly. t !111  I T ~ S I ~  of' ill() 1,1:iii1tiff. livt>(l t h ( l ~ .  !IC 

lt.::i~l~c.!l I ' l ~ > i ~ l  1it.i. I 1131 11 i.; f::tlic.- 11;: tl i ~ i , 1 1  in t l ~ c  cl~i , i t .  t:~lit.ll 
011t F O I I I ~ ~  ~ I : I ~ ) O I ~ J  : I I I I ~  l , i ~ i ~ i ! ~ ~ ( l  il~i~111, l i ~ ~ ( ~ : ~ l \ i c  I I I ~ P ~ G Y .  I<'qt l i b  
f:l!lic'r, u.Iii-) \,\:IS ?11(,1i ( l is~~lo:i-(vl \ \ . i t I ~  11i1i1. 111i::l1t 11::1-1, l)i1:.~1,(1 
tlii.; dwtl. 111:~ .  ~ I I I O I I  !~xa~l~i i i :~i ic : i i .  fii~cli~i:: t1i:it r!~i.: lint1 ~ic-it h ~ i i  

t l o ~ ~ c ,  tll:it a l i o i l ~ ~ ~ r  ~ ) : ! I H ~ Y  of 11is of 1it:lc (.o:ivqnc'iicLcb wn.3 . . . . 
1111%11l~.  O ~ l ) l ' ~ ? ~ ~ t ~ ( l  :Ill  ~ ~ ~ ~ 1 1 1 1 ~ 1 1 1 .  \?-llil'li lYt lq  ('Oll~~C'('tl1~21~ l ~ l l l ~ ,  



t l ~ n t  lie lind hurtred this. i l i i ,~ akiliX i t  Eel. tlic deed;  and d c ~ l a r c ~ ~  
t h a t  hi.; f a t l iw i l t rc r  did ack Ilii~i f o ~  1111' d c c ~ l  f o r  tl~c, p1irpwe 
i ~ f  tle>iio> 111g it ,  o r  of dcprl \  inc 111111 of h i i  l)ri)l)c~inty tlic~rcili. 
f l ~  d ~ ~ i i c ~ ~  tha t  1 1 ~  111:1cl~~ ally a g l w ~ l i c ~ ~ r  t or gave :my ni.cl~ t to  
the  niaking of 2111:- dccd, ( x i  t l~c 1. 011 15 ,lngil.t o r  a n y  othcr t ime,  
xl!crcl,v his r ight  to ail;- of tlw 1 n m 1 ~ ~ r t y  c011\(3ycd in tlic dced 
of gif t  to 11i11l ~ \ t l i l  to il~ij , : i i l(d o r  di\ebted, am1 n-hilc lie 
admits  tha t  llc k ~ i c ~ v  of the  j ) r c ~ l o n i  :igrcei~iellt to ~ i l c ~ ~ ~ t  ~ ~ 1 1  t h a t  
day, ~ v i l h  a v i m -  to nu :ii:x~igcwlrwt of h i i  f a t l i c ~ ' \  nff:~irs, 
clcliic.; tha t  lie liad xny l i n o \ ~ l d q c ~  of the l ia turc of the  deed or 
sc~ttlcwlcirt, wliir1.1 thc t iu - t r r s  hacl coi~c~l~lclcd to  1)repnrc. f i i r t l m  
th:in tlir nisllcs, nliicll lie u l ~ d c ~ , ~ o o d  his  fatllc~r ~ v a ~ i t c d  to  
1l:lve ca r r i rd  iiito txn'cct, and  n hicli 111, bcl!icvc~ n c w  ~ i o t  c a r r i d  
into escc.ntion b r  that  i ~ l s t r m i i e i ~ t ;  dcil;c? :rim t h a t  11c n a s  
p r ivy  lo tlw c o ~ ~ i i d t a i i o ~ l s  ill ~.cl:rtion to inid ilistlwilim~t. :11ld 
:IT c i s  t11:it ~ l m ~  lie 1l~:aid it  r(~:rd1 v h i c h  l i ~  : ~ ( l i i ~ i i \  he  did a t ' t ~ r  
i ts  cxcc.ntion, he did not 1111(1erstni!d. I I ~ Y  doc5 lic~ iron 1.1:dcr- 
stnild i t :  hut  t h i i  I I P  k i i o ~ ~ s ,  tha t  if i t  has  the  opcratio!l clai111c.d 
f o r  it b ~ -  tllc l)l.ii~liiif. l i i i  f:!tlirl did ~ i o t  iirtc'~rd to c x c ~ ~ i t c  ~11c~li 
a il(Yi1. 

C p n  tlic coliii~lg ill of this anincxr, i t  was ni:)\cd by the 
d e f ~ l ~ d : ~ l i t l i  c ~ o ~ i i i ~ e l  to  d i s s o l ~ c  t l l ~  i~i jnnct ioi l ,  n.liich 

( 3.3 ) lincl i i iucd up011 the f i l i~ ig  of tlic hlll. T h i i  11iotio11 was 
gral l tcd;  uild tlic l ) la i l~t ih '  c n t c i ~ ~ l  a general replicntion 

l o  t 1 1 ~  ~ i l i ~ ~ ~ c ~ r .  * i t  i l l (  miiw tii11(>, 1111on all a f f i c h ~ i t  of tlie 
1,laiiitiff. n clwcial order n.as 111ade f o r  s w n r i n g  tlic, i irgro :~f :c~r  
li( ilioiild bc t l c , l i ~ c ~ c ~ l  by tlic~ plaintiff. a n d  t 1 1 ~  :11liou11t of h i r e  
1.tcorciw1 as dniil:rges. so as  to anr'it the  f i n d  dcc;iioii of th i s  
c2:~n,c. 1 1 1  tLc ~ i~c~: r l i t i~ : ic  thc  or iginal  dcfc~idanlt d i d  ;~itc,stnte, 
: ~ n d  I 1 1 ~  c2:mv n.aq rcli i \  c d  :rr;ii~ist A11cy Jolic,c, his  i ~ i l i l l i ~ l i ~ -  
I ratr ix ,  a i ~ d .  t h r  partic; l l n ~  iilc t:llicii a l l  tlicii.  roof.;, the cause 
I\ ,I- set do~i 11 1'01. l~(hnl.iiig and  transinittcd to  this  ( ' owl .  

r 7 I lic first qnc4c,li  of f:ict, vpon nllic1r tlic partic's :Ire a t  
i s s ~ i r ,  i ~ ,  ill ~ ,c , l :~t io~l  to llie cwc.ii+ion of tlic deed of c i f t  to the 
dcfc11d:nit. I t s  a t to i ia t io~ i  in  tl~c, ~ 1 ) c ~ ~ i : t l  lilanilcr t h e r c ~ i ~ ~  st :~tcd,  
TW ha;c  qcr3i,, i i  hv t ~ v o  n itilc~scs, P:111iii Coor and  I d o l r i c k  
,Ufortl. the 1atrc.r of nliolsi is  clond. T l i ~  former  1 ~ s  bccn cs- 
: ~ i ~ ~ i i i c d  for  tlip dcf'ciidalrt. slid hi?  tclsiililony is p 1 . c c ; ~  a n d  
c.ircwi~stair tial. l I(, q:;itf, tha t  about tilc l m t  of N a r c h  or f L t  
of z \p r i l l  1,127, p:~qqiirs Ly rlic housc of A r t h u r  .Toiles. Sr. ,  he 
cdlccl ill. and  n a s  rcyucitcd by 311.. Jot ici  to nritc. a (Iced of 
gif t  f r o i r ~  l i i l ~ ~  to liis i , ~ n  A l ~ - t l l n r ;  that ,  i t  Lciug too late  to  do 
tllcl h ~ ~ s i ~ i c i i  t l~ci l ,  the  \vitilr\s reqlic~stcd 111c. old lnan to g i r e  liim 
thc bonl~ti:rric= (,f tlii, lalld ant1 ilic rlaiilci of tllc iirLgroes, mid lii, 
~ v o u l d  n ~ i t c  it  nt iiomr. T h e  old Inan did so, a n d  requested the  
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ill the Scar 1827, old ,\rtllur Joneq told the nitness that  lie had 
made a dwd  of gift to h i i  .on Alrthur for the Fellows placr and 
several ncgroes, (of whirl1 he r e ~ l l c w l ) ( ~ s  S11q)ard and Kither,) 

h t  that the old i11a11 n n i  to liax e the use during his life ; 
( 37 ) that -1rthur Jones, the son, has often told ,him that he 

had a deed of gift for the Felloni  l) lal~tat ion aild a par t  
of the riegrocs, and further. told wit~rcis that  a t  one time he 
tl~ougllt the old 111an had dcstroycd the d c d ,  but that  he aftcr- 
wards found it, put it in a I~a~ldkcrcliirf and rarricd i t  tied to his 
back for icxxr~r:d nlontl~r. When cmss-exalliined, the witness 
says, W ~ I I  lie llnd tlir con\ craation with tllr old man. young 
A l r t l ~ u r  1i1c.d a part of the year with X r .  Raiford, and a part  
with Ja i~les  REioclcs ; and 011 being asked n hetlier he liad n c w r  
told ally ~)crson that ,\rthnr Jonrs, J r . ,  had oftcn h e n  a t  Iliin 
to bcco~iic a nitnc>ss, and that 11c had said he k ~ i ~ w  nothing 
abont tlie affairs, he rrplies that if he cx c,r did lie doea not now 
rrcollcct it. On the 1)art of the, plaintiff has b c ~ r ~  rxmllined 
Saml)~oi i  IAJIC, w11ose te~tilliony in relation to the fact of the 
execution of the decd i i  w r y  l1iuc11 a t  T-ariancc ~ v i t l ~  that  of 
the ljrmmlpl witwss of the dcfendal~t. This  witllci.; tcstifit~s 
that  a t  the Sl)rinq term, 1 9 0 ,  of Grecne Sul)crior Court, 
which court 111urt ha l e  t akm place very soon after ilic death 
of L2rtlii~r J o ~ i ~ s ,  the clcl('r, Cali in Coor a&ed the it~ic'ss \\li:tt 
11r thought of Alr.tllur Jonci's (young ,lrtllur's) deed ; 'to n liich 
the dedcwdn~~t said he could ilot allsu cr  unless he knew one 
thiug, alld crcn tllcn l i (~  ~liigllt not be lawyer c~nough to :111swer ; 
Coor niked n h a t  that  n as, mid n itncis said i t  was I !I(, dclircry 
of tllc. decd from old i lr t l lur  to 3-oung ,1rtlrnr; Coor then said 
he n m t c  the deed a t  his o ~ ~ n  IIO:IIC, and going to his aunt 
Jmlcs's lic took tlie tlred ill his pocket, i ~ n d  w h m  11r got opposite 
thc old 111211's houic lie, alighted and iaid, iuiclr ,\rt1111r 1 have 
brougl~t  t11v tlccd, :rrril that  old , l r t lmr said to liitn, Calvin, 
read i t ;  that thc old lilan said to him, Cali in, I ca~l ' t  sign i t ,  
it  g i ~ e s  too 11~11~11, i t  gives most llalf of ~ v l ~ a t  I'w got;  that  
Calx in t11e1~ told liiln tlmt lie TI rotr i t  aerccvhly to iil~tru('iiorls ; 
that  tllc old n1ml then said to him, ('nlrin, rc,:ld it >lo\\ ; that 
lie the11 read it a ircoltd tiinr, and tlw old n1:111 made tlicx imne 
reply, T can ilot sign s11r11 a deed ; tli:~ t :it tliat time Lodox~ ick 
-2lford :~n i~ i i ry  !)I-, h r  said to the old I I I : I ~ I ,  ~ondr: .  is Alford; 

that the old 111;:11 s:~icl t ~ l l  hi111 to rial) a11d collie ill, 
( 38 ) : ~ n d  that  A\lfo~.d c2nlnc i ~ r t o  tlic 1)i:reza; tllat 111(~11 h i n -  

sc,lf or old -1rtliu1. said, 11c.r~ n.us a dcctl, :rnd the old 
lllall \\.as 1111ni1liiig t o  ~ i g n  i t ;  that  Alford zlskcd to h a w  the 
d e d  read;  that nftcr jt naq rcwcl, tlw old ~ n n n  said "in the 
narile of God 1 ca~i ' t  sign it, i t  gi\(,s ioo 111uc.11"; tllnt -1lford 



then said. 1'1ic.l~ A\r t l inr .  >-nu klion- Tonnp -1rtlulr ~ : I S  clone n 
good c l d  fo r  J-011. 7011 minllt a,< well ~ i g i i  it : t h t  tlic old inall 
said it  was too m u c h ;  ;lint L\ l ford than 0 1 ) ~ ~ i - ( d  to  tllr old 
m a n ,  -011 can krcp thc~ t l c ~ ~ l .  :111d if yon thillli p r o p ~ r  yo11 c:111 
d ~ s t r o y  i t  a n d  ~ l i : ~ k c  a~lot l lcr  :it a n -  otlicr t inip;  and  ~ h n t ,  upoli 
t h a t  st:ltw~cwt, tlic old 11i:~li sigilc'd i t ;  t l i i~ t  COOT filrtlier told 
this  ~ i t l l e s  tll:rt 110 o~rc, n:is prerrllt  but old. Alr t l i in .  ,\lford 
and  I ~ i m w l f ,  a n d  tllnt :rftc,r tlie old inall had  ,,igilcd t h  v-riting 
lie, ('oar, ' ( fo ld(~1  it u p  :111d g a ~ - c  i t  to the old ~ i l : i l l ,  :d tlint lie. 
C'oor. 11erc.r sav7 t11c. clc~>(l liiore til l  i t  n-:rs hrongllt illto coiirt 
a ~ d  :rclcllon-ledpc~d." :rlrd tha t  f roin con~-orwtio~ii ; ,  ~ l l i c ~ l i  oc- 
currot1 :~f'tern.:~rds. lic ihonght  the  d ~ c d  VYIS t lcstroyrd; tl i :~t tlirl 
V-iti~css said to  C'oor lie tlio~iglit  dcli~-err- n-:l.: Ilec3c;s:rry, : ~ n d  
C'oor ~ y ) l i c d  tha t  c l ( ~ l i r c l ~ -  n as  I I ( . Y ( . ~  111ade ill his prcmlce.  

I t  ic fu r ther  tc'aiificcl 117 a i~llnil)c,r of \vitrit.s.:es, n-110 concur ill 
t l ~ c  slilie ac2c20m~t, t11;lt oli t l ~ e  \\-ec.li i)c,fore tlii.: coilr-ciwtion 
n i t h  the  l,rr~c.etliilg n-itlii~sr. n-liic.11 n-as tliat of l,\7nyi~1, S n l ~ t ~ i i o r  
C'oiut, tlicl t lv r rcw of . \ r t l ~ n r  J01113 h a d  h ( w u i ~ c  :11:11.111(~1 a t  :I 

relw13t tllnt p u n y  -1 r t l i i ~ r  WIP about to 1~1111 an-ay tlic 1:cgroc1~. 
:111d i~plilicd to :I g o i ~ t i ~ i ~ ~ : ~ l i  of tlle 1xir fo r  ;~i l \ - ic~c~;  that  t l ~ i s  
gcn t l (~ i i i a l~  i11~11il.ccl if . J o n c ~  or  :lily cwilfit1:mtial f1,ics11tl of his  
ntw a t  c o l u t ;  :rvtl on h c i i ~ g  i ~ l f o r i l ! ~ d  tilat : ' :~lr-il~ ('oar n.:!.: 
1 1 ~ ~ - 1 7 .  11c n-as wilt f o r  nl111 iiiclui1.- \ \ a s  11lac1c of l~ i i i l  1v1)crtiilg 
tht, docd of gif t  11llclc1. 11-liic.11 ,Jouos s tL t  lip t i t l ( ~ ,  airtl ( ' o o ~  W:IS 
aslicd ~ \ . l i c t l i r ~  lit, c,oiiltl : ) row the  dcetl. :riitl Ilc dwl:~l , rd 1!1:1* 

( ~ h  (mid 110t ~ I ~ O T - P  t11c d r d , "  b( l i~l  could 110t p r o w  t l ~ ,  delivery." 
TYillin~!!. Tllo11ip?~o11 twtifics that  nbnut tlic tillit. i h t  lie, :IS 



of i l l ~  d ( d .  :~lid ill 111:s cdoul..-c> of thc  c.o~ivc.rsatioia (111 thc: snb,ject, 
i~ifor~i!r . t l  t l ~ c  witiit~ss t l i n ~  ( ' a l ~ i ~ ~  ('oor had  said tllnt the  wit- 
I I ~ W  ~ : o ( d  ~ i o t  be :~Fi,:~itl to go. f o r  110 was ] ) r c s c ~ t  n-it11 111~  it- 
i ~ c s s  n.ll(,i~ tllp t l i ~ d  was clclii-c.r.cd; tha t  n-itiicss told J o ~ ~ c s  he  
h a d  n c r c r  s c m  tlw dccil, all4 n.oi1ltl ]lot g o ;  that  a fcw days 
:~ftcrn-artls ~ r i ~ i l e s s  sax- Coor a11d told h i ~ n  ~ v h t  J o n ~ s  h a d  
said :tboi~t 11is I)ci~ig prcwnt  n-it11 t l~r ,  v i t i ~ c s s  nltcw the deed 
x ~ i  d(.li\-crc:d, and  eiior said, 6 i A k h ~ i r  l i d  told h i m  a lie, f o r  
t!ia t IIP, Coor, llcver saw i t  delivered 1li111self ." 

TITilliam I<. La11c testifies, tha t ,  i n  tlie la t ter  par t  of t h e  
yc,ar 18.30, he 1ic:rrd I saac  TT'isc s ta te  i n  a conwrsat ion bt,t~veen 
tlir111, respecting the  ( l e d  frolll -1rtliur JOIIPS,  deceased, to h i s  
soil, t h a t  Ar t lmr  ( the  son)  wislicd 11i1i1 t o  be a ~ ~ : i t i ~ e s s ,  a n d  had 
aslicd hi111 if he (lid not lmow so~i ie t l i i i~g  :ahout the ~ l l a t t f r ,  upon  
~ v l i i c l ~  1lc told Joilcs tha t  llc did not lmow aiiytliing about it, 
aild Wise then addctl, wi th  a n  oath,  thnt  lle vould  I lwcr  swear 
to  miythiiig respc~:i i l~g it .  'J'hcw is  s m ~ c  o t h i ~  testimony, but  
less lwilitcd on the sidrl of tlic l~laiiitiff,  n h i c h  is also relied o n  
to  c.oiiti-adict o r  dlrcwdit  the, t cs t i i l~o~ly ,  hy  w l ~ i c l ~  tlie colla1)letc 
c ~ s w u t i m ~  of tlic d ( ~ l  of g i f t  is cntlt,:~\-orcd l o  b(, c.stal)lislied. 
B u t  we cl(~:li  i t  ni:i:cccwiry to ~lliwtioi:  i t  ~nilill tely, for.  what- 
wet .  co~iclusion ul)on the  proofs IW 111igllt Eecl i t  our  du ty  to  

l)runou~ic.c~, \vr do i ~ o t  rc.g,.al.cl tilib d i s l ~ ~ ~ t o t l  facl  ;is oiie 
( 40 ) 1 1 0 1 ~  to hr d c t c ~ m i n c d  L I ~ I O I I  tlic ])roofs. 'The fact  of t h e  

c~secntion of this i i i s t i ~ i i ~ i i ~ i ~ t  a s  :a ( 1 : ~ ~ d .  a n d  of i ts  c2sccu- 
tiou 21.: such ~, i ,c ,~- iously to t h  tlccd of tlic, 15 A\ngi~qt, 1S2!), was  
directly l)i:t ill isslicl i)vtn'cc~l t1ir.x 1):;rtics ill tllp suit a t   la\^. 
r 3 I I IC  rcr t l i r t  of' :llc jni.:- 111)011 t l l :~t  issiie a ~ i d  t l l ~  ji1dg111~11t of t h e  
C'oi~rt t l icrrcn~ li:t:.(~ cst:~\)lislied t h a t  fact ,  a n d  irothing has  been 

< ,  

c:rl)iti~!:~ tioll, Iio\\ I ci., n hic.11 lins I ) c ~ n  ii~ntlc of tlw c , i  itl(wce 
d i w c 1 1 ~  I)rw.in~: i i p c ~ ~  tlw l ~ o i ~ i t ,  u i l l  1 ) ~  fou i~ t l  ~ i o t  n itlmnt i t i  uuc 
ill co~~s 'd ( , r i i ig  oillcr inirtlcrs, nllic.11 nc, :ire oldigcd to tlccaid(1. 

'I'hc I I .A~  I ~ I ?  of tlic trailiactioiis to  nliicli  oiir : ~ t l ( ~ i ~ t i o l i  ib 
tlircctcd. iq to tllr ct\cciitio~~ of t l i ~  dccdi of I 1  ant1 15 ,\i:giist, 
l h 2 9 ,  of t l ~ r  circulr!itancvs :~tttwdirlg tlw c w r u t i o n  of these 
i i ~ ~ i i . l ~ l ~ i c i t ! ~ .  thcii. ol,jcct, l ) l i~ l~o i i ' .  m ~ t l  tH'wt. T h e  f t / c / i / ~ ~ ~  of 
c w , c v i  ioil is I I O ~  d i  > l ~ i ~ t c d ,  I)nt :11c dd'c ~ltl: , i~t 'r  a l i w  r r  11:1$ S C ~  u p  
S I K  pifir :111q:ltioiis, n l ~ c ~ c ~ f o x ~  IIP o11~1lt ]lot to i w  b o u ~ l d  thereby. 
I I c  allrgcs t l i :~t  1 1 ~  nn, i i ~ d u c c ~ d  t o  cwLcntr,, a s  a l )sr ty ,  1 1 1 ~  first 



~ l i p  l)lii,l ~ ( I T  of rlw i ~ l ~ t i ~ l i ~ i i e ~ i t ~  W:I< , ; 1  I'I~I'/,!J to 111:1li(l :[ t ~ i t ~ p ~ j r a r y  
: I ~ T : I I I L Y V I I I ( ~ ! I ~  iii w,gard to tlw I I I ~ ~ I ~ I : ~ ; T ~  so long :IS hi5 fa t l i~m 
sI l i ,~~l t l  live,. :~iitl  t l i :~t  tlic>~- n.crc, I I ~ T  ilrtc~iitlctl to iiii!~:rir :rlicl 
.s1~0111d t ~ o t  iitillair lii': T-C'TIVI 1-iglit:: illitli~? t11c c11.d of yift : :111tl 
f i ? ~ t l l v ~ .  III:!~ I I C  ~ T - C  ~ i o t i ( ~  to o ~ i c  of t l i ~  t i . i l i t ( ~ ~  a t  ill(, t i ~ t ~ e  
of ilis c.l:riii: ti: tlir p u ~ l : ~ ? t y  IIow nyniii this  d(,i'c,r~v ~ c > < t s  oil 
ill(, l(c-ti111oi1;- of (':rlvi!~ ( 'COY.  ~vllieli  i-: ~ I I  rI!p,x, word< : "OII t h  
11 , \ u , c i ~ t - ,  h 2 9 ,  old .\r;lnu. . Jo i i c~  wilt fo r  I I I ( ,  in  t l ~  l i iorni~lp:  
I ~\-c! i t ;  stn:cd lo  nic3  lint li(' w ~ i i t c d :  lic said , I r t I in~ ,  n.:~s 
rlnt \\.il!ili,g to cnnic and  lire. v i t h  l!i!~i, aiitl tha t  li(. c~oulil 11c1t . ;irtc>l!tl to hi.: l>ncii~e-; ::11tl \\.:I$ g o i l ~ g  to loail lii> 1 1 ~ o p c ~ r t y  to l ~ i s  
r L i l ( h i  fo r  O I I P  JT:!~. 11~1,11;111s by 111:lt T ~ I I I P  I I P  S I ICI I I I~  IIV :ibl(> to 
: I I ~ I > I I ~  tn l ik  l ) i ~ c i ~ ~ ( ~ s  1iii11,volf. :\lid \i:i<l~~'cl 11w if 1 ?;a\\, 
i l ~ : , !  T\-:I< goi~!? to do : ~ ~ ~ ~ t l i i i i g  tl i :~t I t h o ~ y l ~ t  I T - I ~ I ~  ( 41 ) 
rrl tc.11 Iliii: of i t :  lllc c.ol~i!oit;c~. a-: 1 t l i i i~k  the?- :~i . r  callcd 
iit ~ I I P  l c~f i~ t ,  \\-(>r(, :[Ll t!i:,w: f J o l ~ i ~  T ~ . i g h ~ ,  I t l i i~ tk .  TV:I,+ w ~ > i t i n g  
tlic loail out of t1oc:i i : ~  t ?mtl  : 1 n.c, ; l i  illto tllc boi!-c> to t11v 
old I ~ I ; I ~ I  :1i1(1 \V:IS \ i r t i ~ i c  t:~!lci~iy \,!.it11 hi111 ; j-ouilg * l r t l ~ ~ i i *  rx!iie 
ill ;:1,(1 <:~i(l .  (.I?:'+~ICI,, 1 : I I I I  i ~ ~ i l i ~ : ~ i x v d ~  :111(l su a i ~ ,  ~ O I I ;  1 ~ V : I Y  
tlii< i ! i l - i ~ i w ~  ~ ~ 1 1  11:1\.1> : I I L  r f ? ~ ~ t  oil TI/!/ i'~'!j// t." IIcj s :~ id .  ".'<o, i t  
shc~ i l ( l  01, v:0111(1 not. t h r  it V:IS lo ~ ) I Y - ( > I I ~  the  pi*opr~i~ry l ~ 4 i 1 g  
tnli(,u to 1'": J i i c l~ : ix l  ,l(~i,!lag::~i a i ~ t l  I3v-an I ~ l l g l c , ~ ' -  debt.." 
A l r t l t ~ ~ :  tIl(~11 st:~tc,(l ill ~ ) n l ~ l i r .  t!~:\i li[l l ~ a d  :I r ight f o r  :I ~ : I Y :  of 
rile ~ ) I T I ~ K ' I . ~ ? . ,  : I I I ~  r!mt 501ilc~ of ~lic-ni ~ n . 1 ~ ~  11nt g ~ t t i l l p  40 i.i(.li 
:IS tlic:,- cq:~.ct(>i l .  WHIG O F  tlicwi told i ~ i i i l  if lw l ~ t l  a rirli t  to  
S ~ K I I V  i t :  I t ( ,   id ; I  T K I ~  I ; I I I ( >  (TIOIIYII  t~ (10 t h t  y t  01, rl1~11 h 
n-onltl (lo i t  nl :L ]!I.O~W:. l i i ~ ~ ( ~ ;  I il1r~11 n . i t l ~ c ~ x ~ c d  tlio 10:ii1: L n-ctlt 
l io i i~ (~ ,"  X I I I V  i i  S I T ~ ~ L S  s c : ~ r ( ~ , l y  l~o.sil,l(~ T O  110i~bt. fro111 thcl I I I ~ , I I -  

1ii.r ill n-!~ic,l~ tl~c.;c> o c 2 c i i ~ 3 ~ y ~ ~ ~ c v  a1.v r:.l:t: ('(1 117- rlic I\-i t~ic,.., ill 
c.r?i~ilc (.tic111 n-it11 t11:) t?::!l,<adion i.(~il>Cci i11g thc  e s c ~ ~ ~ i ~ l i i n ~ l  of t 1 1 ~  
(11>~(1 of gif t  of *\111,il. 1 \ 2 7 ?  t l~:?t  I;(, I ~ I ( ~ : I I I ~  to r c l ) r e s ~ ~ ~ ~ t  t l w ~  
tlio i i i ~ l ~ u ~ ~ i o l l .  lii:lc!c. oil Ili; 11li1icl 1jy tlic. :lil-n-vr (if tlicl t'n:!wr 
to 11;; .oii's ( ~ x l ) ~ y ~ ~ ~ i o ~ i s  of f ~ a r  r o < l ~ ( 7 ( , t i ~ ~ g  i l ~ c  o11<,~,:1tio11> of tlir 
:II .I< :r:~oi~t to 11(. di,~!o u1101l lrih ~,i,qllt. T Y ~ C  t l ~ n t  111(. fathr,!. I ! I P Y I ~ ~ ~  

n.<*i;~'i.i! t l i ~  .;on t11:i:- t l ! ^ , ~ -  clii~ultl ]lor l , ~ ~ c ~ j i i d i c ~ ~ ~   hi^ r ichl"  I ~ I Z ( / I ' I .  

f l c i i t  11r'c,il: a n d  this n.ii :ire o l ~ l i y ~ d  to ;ay is t l l ~  i l i i l~ lws i i~ l i ,  
1rliic.11 tlio l r + t i i ~ ~ o ! y  nC tl!o \\iil~c.-.: 011vi:ji:;I~ c.oi~\-i.;; to t.11 n.lio . . 
I i t .  Tt.t .  1rot1:llig I -  1t1.i!i,c3 c*i>rt:~i~i.  i t '  t':!it!i v t i ~ i  lw 1)11t ill 
7 ~ ~ .  i i ! 1 1 ) 1 t ~ - .  t!ia!i t1t:it ::$ ?11;< ti111(>, y(l1i!l; A \ ~ ' t h i ~ ~ '  . J ( I I I P ~  ~ I I O \ V >  

a11:1 ~ ' o ~ o I ~  l i ~ i ( ' \ ~ ,  tl!',!: 1lic' old I I I ~ I I  11eli12vo(l, 1 )~~~-011(1  h 1 1 1 r ,  t11:at 
I 1 I I 1 I l i 1 1  Ijl,ittaiii Ilooti  t~':ti- 
f i t ) , < .  t11:ii. : I T  tlic ~ I > I J -  T(.YLII.  lS::O, of V:I;.II(> 0 0 ~ 1 i 1 r ; -  ('o111-t 
[ ~ v l ~ i i ~ l i  n.aq : r f tc>~ ;hi. tic,:ttI~ of Iii:: t':~tiiclr) , l r . t l i ~ ~ i ,  ,Jonc8s : ~ s k ( ~ l  . . 
tli(1 T Y ~ I I I ( , < G  h is  O ~ I I I I I O I I  : ~ . l ~ c ~ ~ l t  t11(, (l( ,c~l.  v ~ I i < ~ i i  t lw.~vi tnos< told 
lliirl tl1:11 l i p  lind Ilc:rrd 1ll:lt the  dccd n-as rlcstro-ed, or  tIi:lt the  . 



old mnn b~ l i e rcd  it n a s  dcstrogcd, when Jolifs told him that 
his father did thirlk t h  dccd n a s  burnt ; that  his father, on one 
occasion previous to the ackno~i~ledgn~ent of the dced, asked hill1 
to hand I ~ i ~ l i  the deed from :nlloag his (old ,lrtliur's) papers, 

and that  lie handcd fro111 alllong his father's papers a 
( 42 ) stud horse list of Illarcs purposely, illitcad of tlie deed of 

g i f t ;  his father took the pal)cr, tlirt~n i t  into thc fire and 
destrogcd it. believing i t  to be tlie deed of g i f t ;  a ~ t d  that  he 
(young ,\rtliur) a t  the su111c time took the d e ~ d  from liis 
fathrr's papcrs wit l~out his f a t h d s  k r ~ o ~ r  ledge, and kq ) t  it, and 
that  n l m  his father c sc~u tcd  the tlceds of 11 and 1.i August, . 
1919, his father was under the belief that  the d ~ i  tl of qift was 
d c ~ t r o ~ c d ;  n ~ l d  rliat he uc,rer let his father k~lom he was in 1)os- 
wiioil of snit1 deed, nritil n short time hcfore thc preciding tcrln, 
15 h ( ~  hi, Iatlwr acli~~owlcdged it in court. Nicn jah Cox tclsti- 
fics, tllat, 011 the day niter t l l ~  deed of gift v a r  nclinowledged 
in court, goring ,\rtllm. ,Jonci dionccl it to 11i11l. and upon tlic 
witnc45 e~l)1~41;1ig his i ~ i c l i g ~ l a t i o ~ ~  tint the old 111nri liad not "1)- 
p r i ~ r t l  the t rns tcv  of i h  fact of iiich :I dr~ctl, nhilc thcy WPIT 

aidilly ill the nimngcllie~lt ?.1)0ut his property, yolmg ,\rtllur 
told liiiu not 1 0  I J ~ L : I I I ( ~  llis faflier, for liis f n t h e ~  did ]lot know 
that I L P  h r d  the dccd. 011 a iltbsequcnt occn5ioi1, this witness 
dcc-laws, ilint . \ r t l~n r  told hi111 tlint tlic old 111an tilo11gIit he liad 
b i ~ n ~ t  thc clwd of gift, but il15tcvd tllercof had burlit a stud 
horsi, paper, and that  "he (tlic son) liad t:~licn care of tile deed." 
r 3 I lie \ ~ i t ~ l ( ' a ~ .  ('alvin ('oor, in a11sncXr to a cross interrogatory 011 

the part  of tlit~ ~)laintlSf, \vhether he c w r  licard t l i ~  old 1 ~ a n  
iay the deed of gift n a s  dcstrogcd, and, if so, n l~ci l ic~r  lie lward 
l ~ i i n  say SO hefore the exccntion of the tlccds of t11~ 11 and 1 5  
L 2 1 ~ g ~ ~ ~ t ,  nnsnwy "tli:~t 11c (lid 11c;lr the old 1111111 say i1(3 tlloilght 
it u a s  iltx\troycd bcforc the lo:~ii :rnd dced of t r l i ~ t  of the I1 
:111tl 15 A \ l i ~ i l ~ t ,  1 ~ 2 9 ,  but 5o11,c tiiiw after  the signing of the 
dwcl of gift." Jlicnjali ( 'ox Icstifics furthcr, that, after swing 
tlw drwl of r if t ,  nllic.ll \ \ a s  PIIOUII  to l,iin, as bcfore statell, by 
y o m g  L\rtlln~., :11i(1 110tit2;11y that C';llrin (loor \\a3 one of the 
a t t c s t i ~ ~ g  xi t~ lcwcs  tllcwto, 11e c o l ~ l ~ ) l a i l ~ t d  io  Voor of l~ii ,  uii- 
c:~nilitl co!i&~t.t ill 11ot 11l:tkili~ I I ICJ  fact of 111is dced li~lo\\,li T r l ~ c ~ ~  
tllch tinn\ncti,)n. of i l ~ c  ! 1 :r11c1 1 i A \ ~ ~ g i ~ i t ,  1819, took l)lnce, nllcii 
('oor iol(1 1ii:tl illat he did not h lon  11mt Art l l l~r  11ad this &ed. 

r , 1 ]I:> ~ i l l c  n i t l ~ c i i  d ~ p o s (  s, ~ ? I : I '  tllc cdcl 111:ui ~nadti  a n ill 
( 43 )ill J~ , I I I ( J  01- J l ~ l g ,  I S ~ ! J ,  ill t 1 1 c ~  p r w c ~ ~ ~  of 11i5 son, L l ~ ~ t h u r ;  

:!I rt 1)r tllii 71 ]I! llc gnTc3 II:, ion ]) ;*op~rty,  e q m l  ill 1a111e 
to :ibo111 :L t l i11~1 of tllat colltail~cll ill t l i ~  d ~ ~ l  of gift, and a lmrt 
of it so~lri. of t l i ~  ~lcgroc, iw~~t:ii~,ccl in it ; that this ~ v i t l ~ w s  XLIS 

c ~ ~ l r ~ ~ , t t ~ l  nit11 tlir k ~ c p i i ~ g  of this ~vil l .  and that, short17 hcfore 







l h t .  i t  i s  also i~r i is tc t l  ill tlic a~isn.ei~,  t h a t  t l ~ c v  i l~stru~l ic ,nts  
d id  >rot co~rforrri to  tlic. \ ~ i > ! i t l i  :iittl i w t  rxr~~ion:: of _Ir t l inr  ,Toire.;, 
Sen.. ~ h o  i n t c ~ ~ d e d  iro I I I O ~ Y  t l~c~~~!) : , -  ~!! : I I I  to 11l:llic' n 1o:rlr of tllc. 
p r , ~ p ~ > ? . t , ~  f o r  21 qllort tilo?. t111c1 l ~ ~ ~ ~ ~ v i . i ~ ~ ~ ~  t h t .  af1c.i. h is  dl~:~t11, 
thc  , s l i : ~ l ~ s  of t l i ~  :jr01wrty t!i:?t liligllt f a l l  to thc  \viw.; of 
L a ~ ~ g l v y  :111(1 v r m ~ : ~ g : ~ ~ ~ ~  s1101~1~1 1~ V V I ~ I Y Y ~  a ~ : ~ i ~ i \ t  tltel cwclitc~rs 
of tlicir I ~ n s l ~ : ~ ~ i d s .  rli ~ l l p ~ ) o ? t  of t l r i ~  : i l I ty:~t io~i ,  ~vli:n~c.c, is 
l11nc.cd oil the. tcqtilriony of i3;ii:.iii ('oar nlid .Joint C'oor P ( m d c ~ .  
l f c  Iinrc. a l~~ , :~c l ,v  ~iotic.c,tl all  of tlie del1oqitio~l of ill(, f o i x w r ;  
~:.liicli rc4crs to  tlic ii*:ilisncrici!~ of I1 A \ ~ i , g i q t ,  ~'ITIIII ~~-11ic11. i t  
u-oaltl s c ~ i i i ,  t1i:rt 11c T:.VII~ off i~rlliic~tliatc~ly  ti^ ill? r'zc>- 
ruriolr of the, t l c ~ d  of t h a t  d ; ~ t c ~ ,  :i~ltl n-tiL$ nc t  111xir.y to : ~ i l ~ -  ( ) 
I ~ I I I I I  1 1  I : ~ r t l i t r  1 1  I HP siatcls. t h t .  
011 15 A \ ~ i ~ ~ i q t ,  l i f~ -,:.:IS a g a i ~ l  scwt f o r ;  N K ~ ,  011 a r ~ a i ~ i t ~ g  tlicw 
first. 11:id :L e m r \ - c ~ r ~ : ~ t i o n  wi:11 .Jolin IVrigllt, \vl!q slio\:.~d 11iit1 
tlir f o r ~ ! t  of :11i i ? i ~ t r u ~ i ! w ~ :  p r q ~ : ~ ~ r c ~ l  for  m w u t i o i ~ ,  :~i id  \~-i&ed 
liilri to ox:~ui inc i t ,  h ~ i t  > : ~ y  1 1 ~ ~ 1 ~ i l i g  :11)01it i t  1 0  the  lwi i~s ;  :lnd 
xv11o qt:xtwl. :IS :I r ~ : ~ s o n  fo r  ~ v i d i i i ~ ~  11im ti? e~s :~ l~ i i l r e  i t ,  tlixt he 
linen- 11w old 111:rll \rould 11,1t csccut t~ i!. I I I I ~ ~ Y  it \\-as : r l ) p r o ~ ( d  
of 1,. the. u-it~ie~;.;. .\1'1('1- i.c':itliirg ii ~ I I ~ Y  OI* tn-ice1, hc  x-:;:: : \ i k ~ d  
I),- 7l7rig!.!rt n.lr:it 11c I l i o l i~ l t t  of it. n;itl :11rs~~e~rcd t h a t  if hc ~ c . 1 ' ~  . . 
tllc old liian 1w 7,~oulrl iiot s q i i  ~ t ;  n i i t l  I171.igllr rcdl~licd, if Coor 
r o l l  i s  0 I 1 I T l i ~  ~ v i t l ~ e ~ . :  ;lii.ll n.t.nt iiito 111c 
1101:sc. :111el. :lt r11cl old ~ I I : I ~ I ' s  r c q ~ i ~ t ~  e ~ ~ r , v  onp e)l-c ~ ~ c t i ~ w l ~  :111cl 
t11c.~- I:.I.~Y! loft :11o11c>. 'I'lic v.itiicw rlicw prccc~d.: : "I t l ~ c ~ i  I Y , : ! ~  

tli(3 111:1i11< cl~t>(l o~-c)?  I O  liiin a~~c.cl o r  t\x;icr. n11(1 t ~ l c l  11ii11 i f  1 
\ V : I ~  in  hi:: s i 3 : i , :  : ,>v 1 , ~ ~ r ~ ~ i i l d  11r1t y i p  ii, i i i ~ o ~ ~ ! l l ! f  I ~ , I I , T  f o ~  
? J ~ I / ~ ~ ~ I I ~ ~  (111 ; I I , ~ ~ V I I I I I  1 11 t fo, .  11 i i , !  : 11~3 *ai(l their 11~1 - , v o I I ~ ( ~  ]lot s i p  
i t ,  I ~ n d  t l ~ i .  t!xstc~:s c:rll(d ill, :liic! told i l i i ~ ~ ! ~  \\.~I::T 1 lint1 w i d  . . 
to hiin. n ~ i d  that  i ~ c ~  coll.lil not ,sign ~ t .  c J o l t ~ ~  IV~.i?l!t :111(1 K i l -  
1i:i~n lt:~ii'oi,(l, L t l ~ i i ~ l i  i t  TT-:I<, tol(1 liilil r lia(1 i r i i s c o ~ ~ ~ ! n ~ e ~ l  the 
d ~ w l  of ti.n<t : tha t  tlio o l ~ j c . ~ t  of i t  \vn- to  wc2nrc his  p i m e r t y  
fro111 p:ryii,g 1 1 1 ( ,  (1~11ts of ~ ~ i ~ ~ l ~ ~ ~ r ~ d  ,Jor:i:~iwi~ a ~ ~ d  E ~ J - ~ I I I  1.:111<- 
Icy;  t l ~ a t  I!!:. o111cr i ~ r ~ t ~ . ; ; ~ u c ~ ~ i t s ,  they clonl~tc~cl. \.,.07,1lcl irot WI*III.I> 

i t .  -\lic;~,j;rll ('(1s .aid i t  n-as n o ~ l ~ i ~ i n  to l i i i r l .  :11rt1 11(' did no1 c a w  
\:.lic~tlt!~r, !I(. iFTm:c.-) >i;lrctl ir oi. n o t ;  111it tllc c:ld 111:in ?:lid. if 
tll:lt T:I< tlrc iirit>lrtiol~ of i t .  111, u-ould :.ic:i i t .  t J ~ > l ~ i ~  X7~.ight .  1 
th ink  i t  \ v : I ~ ,  rl:.c.v on(. (tlrnt i s  a elc!'tl) f ! ~ n i  t!lc 1)lauk cop>-. . . 
a~lel, :ri'lr,r 111.cin1qi11; tlicl old 111::n IL(, qli011.lti 11:lrc Iris l ) ~ o l ) v ~ t y  
:iiltl 11alw1.q :LIII .  l i ~ i ~ ( '  \:.11~ii callc>tl foi*. Ii(. tlitl s ig~!  it .  autl l r i y ~ l f  
:111el ,To1111 ('1~11:  1'(~11,1c~1- v.itirc+c~il it.'' 

r l ~ x i ~  th i s  :)ii!.t of tlw dc\:c:+i~ion, it ~I!:I?- irot I)? i r r c l c ~ i l n t  to  
rc~iri;r~~!c, t l ~ t  i t  i ~ c ~ ~ i o \ - c s  a1! elo~ibt, if :111y of i t  r e ~ ~ i a i n c d ,  t h a t  
lh i r  .,:-it 11c's.: elit1 irot liiidci~st:~litl, ~ r i i a t  is 40 ~t1'011gly insil~untcicl 
in tlir i'01~111c~1' p a r t  of hi.; d ~ ~ l ~ o ~ i t i o i r ,  t 1 ~ t  A\i,tllnr Jol ie~.~,  SCII . ,  

:I 1 





I P ~ I I ,  : I I I ~  to t!lc : l \ : t \ \ . i~l  \vi$lie~s of :all ill? ~ J ( ~ I W I I I <  i i~ tcws tcd ,  
:ii~tl \rcbw c,scw~tc.d uiidcx~* ~ ! o  ~ i l i , : l l ! l ~ r ~ ~ l ~ c ~ l i s i o ~ ~  of t h c i ~  c.ontciits 
o r  f t i  o i i ~  I t  nou ld  be opl!roi~i \ -el~-  t c d i o ~ . ~ ~  to fol- 
lo\\. c:;c#l! of tllc n - i t i ~ w v ;  i n  his 11:11mrio11, :111d it  nil! l ~ r  sutfi- 
cair!li to w t  f01.t:~ 1110 SII\I.S~:IIL~.<. 15f v;li:~t 111(>y bt:~te. ~ v ! ~ i c h  is 21s 
 folio^.; : 111 c2c,?l-c.(!ii!.li(.c' of prc.vion-: i ~ ~ ~ i i - : r t i o i i  a11 tlxe c.11iltlren 
of the  1:1w -1i~il1~,11~ J O I I V S .  : I I I ( ~  :I i111iii11c~ of his I I C , ~ , C ~ I ~ I I - I I , S .  111et a t  
his l ~ o ~ i , s ~ ,  O H  11 A l ~ ~ , g i ~ i ; .  1:\29, i o  I:!:L~<(, :L division of his prop- 

, . clriy. I l i i s  1i:lcl I I I T I L  i,!,(l~~i,stc~ci by 1ii111 10 I)? (lone, b c ? : ~ u v ,  :IS 

Iic allc~gcd, lie. \\-:IS ~ ( i i ~ f i l ~ c d  to hi; hd a i ~ t l  ]lot :il111* to S ~ T  io  his: 
IIII.:~III>S~. TTll(111 t1iv:- ~ v e w  all :1~ci11111(.(1~ licl il~j(1 11;s c ; I ~ ~ c : ~ Y ~ I L ,  

ill tl i l~ p x w i ~ i ~  I:! l ~ i - :  nc~i~ l i Iml~<.  wli :~t  T \ . : I ~  h i+  pui,lj?,:il ill ~ I I -  
I? 

gIi:I!Li, t:j t11i- vfy(,rt: : h t  ~i t11c>,v T T O I I ~ ~  1 ) a ~  :\ q1!1:111. dc8bt, ~ \ .h ich  
I I , ~  o\\.o:! to S:i;!i:di~~s X i i i i ~ l ! ,  : :~ltl  itr::i:ii:ii~i !1i1!1 ;I, 101!g :i: 11c 
1 i ~ - u i .  lw ~v0111il divicl(~ h i<  ~ ~ I ~ O I I ~ T I J -  cyii;11ly ; I I I L ( I I I ~  : I I ~ P ~ I I .  1 ) ~  

. . 
l c ~ ~ l i l i ? ~ , ~  i! to t l ! c > i ~ !  :!< l o ; ~ g  :ii li!, \!:,L~(l. : ~ i ~ i l  : ~ f t ? r  11;s (i!l:!il~ 10 be 
( ? I ~ I ~ . , ; ~ ~ ~  d i ~ i i l (  (1 : I I : I I I I I ~  t ! ~ i , i , ~  hy S:il\!ll,-c~i~ I,:III(~. > ~ i ~ : ~ , j : ~ d l  COX. . . 
J<IL:; l ~ ~ ( ~ ~ ; i j t , ( ~ ~ , ~ ~  ','"(!li:!j11 i!:11i!,i& ,I i ! !1!1  7\i<i,ic:!f. 'rlli.5 py(j1)- . . 
c~sitl(;ll W:IS : iwvk~i I  t:) 1 ) ~  d l  elf t h . ~ ! ~ ,  I3!ie olcl I I I : L ~ I  I ! : ~ I I L ~ ~  

t~-c,r,.. oil? of 11;s !~cr:.roc-. :iil the, ti,ac2i- of 1:11!d. tlic, v\-c,i.al r.mp-, 
n~ i i l  thc~ 110i.sc~s :I:!(! 11;11!<.-. ns :rftci.:rai.tl: <~spi,c~+ecl ill ill13 deed 
of t h t  d:>-. Tlic ~ ~ Y ~ C J I I S  ~01c~ ' tc t l  : ~ ~ ~ i o n g  t11c. lic>iglil)ors fo r  
~~i : : l i i i~ ,g  the  PYA^ nl lc t i~!~ i l t -  ~vollt orcJr !h(, ficjld.; and  cxr l i i i l~ td  
the c.ro11s :111cl i l ~ i ~ l l  l)rocwdcd to 111:;kc ;is cvluol :I d i~ id io l l  3.s 

t11:a~- colllcl. i n  n.lxic.ll tlic~>. \\.cl.c, p i i ~ f i ~ ~ i i l i c i ~ l ! ~  :iitlctl I,? the  ole! 
1iia1i '~ H O ~ I .  .\i'tl!lil.. and :tin;) :i.;ii~t!'(l 117 tlic 1111sl):111d? of ;he 
dnnylll,el*:: and  ~ < : * i l l i t l d r l ~ ~ g l ~ t ~ l ~  : :il!d, :ii;[w rcser;.ing olli of the 

r,. . Il(lgyoei. 1 ~ I I P I . .  S!~c,!i::i.tl. 1I:icoli. 1,cni.: n i ~ d  I'e,gyy. ~rllic.11 it  \vnq 
: ~ q i ~ c c l  ~110111(1 wi i : :~ i~ ;  ~ ~ i t i i  tllcl ole1 l i i ; l l l  to tali? cnrc of 
l~ :m,  the r c ~ t  n-cx7 11ui illto lot.;. : l ~ r t i  tl~cl eliilt11-en nlitl ( 49 ) 
gr:~~:dc.liilil :rgrcod o::c.i~ to t:iliri t l ~ c  lot tha t  ~iligllt  he' 
tlrnn-11 :o 1i:11d u t ~ t i l  1 , I a ~ ~ u ? y ,  1,431. :;t ~~1l ic .h  the. they n-crc 
to IF s ~ ~ ~ r c ~ i l d ~ r c d  to tlw oltl 1il:lil. if I ~ T - ~ I I ~ .  b ~ l t ,  if i-~ot, ::I1 tlie 
jwo1wrt~- to 11c di\-idrd cqx:~llj- 1,- tlie co~~~l~i i : tc ,c , .  I t  n-as ::ftc.r- 
n - a d s  n p e e d ,  npml i l ~ c  s l y g w t i i x ~  of (I11i:lrl0ti(> Siliith. v.1io 
~ w ~ i t e d  a lot ill which n l x ~ ~ . t i c i ~ l t l ~  11iyl.o xvns contninccl, t h a t  
they n - o d d  ngwc :rs to tlic~ir ~ w l ! c i + ~ c ,  : ~ l l , ~ f i ~ r c ~ n t s  \-rill!m: all 
act~:nl d~irn-. n-liic.11 n-as cli~~rc~. T h e  dccd of 11 -\ilcn;t n.:ll; tlicn 
~r - r i t t cn  n11d cscc~itctl  1)- t l ~ c  oltl nlnn. hi.: son. his w~.-ii!-l:iv- nnd 
r a i l  s o - 1 1 - 1 1  Alf ' t t~r  I l ~ i s  v:i; doi~cl, n tl:)i~bt n-:is ::i~g,gi,stc~! bv 
1 h n i c d ~ -  to R : ~ i f o l d .  \i-h?t hcr  this  tlc.cd u-as sii%i:irwt ill 1;lrr to 
t ransfcr  tlic till(, nf!rr tllc old nlnn'.; dt,ntli: o11d this do111:t was 
c o i ~ n ~ ~ u ~ ~ i c : i t c d  to old 311.. , T O I I ( > ~ .  i\-Iio ( ' ? I I ) w s ~ c ~  a s t r o ~ ~ g  dciire 



to 11:lr-e :lit ~ l ln t te r  elolrc effectually : i t  was therefor? agreed t h a t  
all  x!~oi~ltl i r i c ~ ~ t  a t   nothe her day,  the diriiioil  of the stock ~ r l l i c h  
Tvas :lot >-et done, sho111d be liind?: nild Raiforcl and  7\1'right Twrc 
c,~rjoilrctl to gt'i tlx' necc,iial,y inforlilnrion, so tliat a perfcct 111- 

stl~1111c.iit sllniiltl tlwli he ex~e~i !ed .  011 the nppoi~ltccl day. the 
1 .itll. tlicv all itlet again ; the ( l e d  of 1 ;j Alugn;t 1r:rs tllcn lpro- 
dnced hy T\Trigllt. as one n-liich, ncrordiilg to the iiijuil(.:iim 011 

hi111 :~:itl 1:aii'o~~:l. !I:IC! 11ccw f i ~ ~ ~ ~ ~ e d  mld f i ~ t r d  ! ( I  c:rrry into dfecat 
tlie dccl:n.cd il~tr~iltiolis of a11 co~iccrucd. I t  \ras rrlnd s c w r a l  
tiiric~s to tlic o!il 111a11. ~~;110 tll(w iyurs tee l  all  the. colnpnny to 
retire, except Cnlrili ('oar: :111d whc,n tlicy n - c i ~  readloi~ict l .  
t l i ~  old 1ii:111 said tll:ri (lonr Ilad told lliiri tlir d e ~ d  n-ns too bind- 
ill:; tha t  Raii'oril aiid TVi,iglit ~ . e l w ( w ~ i t ( d  ilmt i t  Tras sllcll :ti1 

instruilielrr ns tlirl\- ~~nilc~i~.stood Iiiiil :y n.:lilt: rlw property x a s  
all  fo r  hi3 hcncfit a; long :IS he l i rcd,  n;~t l  :lt his dcatli i t  wns to  
go to his cliildrcn : tlixt (_'ox lllcil said lie did not care nhcTher 
the old iil:al ~ i , c t l ~ d .  i t  or ~ o t .  il \v:i': 110 h i e f i t  to the t ~ u ~ t e e r ,  
but f o r  his cliildrcii afrcr  iiis tlr>a?ll, I\-lricli h~ (Cox) 111rc1c~r;tood 
to Iw n-lmt 11. \r:r~itcd: tllnt i-llc. old innn tlicu said. "that i s  ?vllat 

'11 \ L h  1 \':alii. :\Ii?:ijai~~ ; t l ~ d  1 j,!'ili ~ i g i i  ;I ,"  i ~ ~ i d  h? . > ~ i o i ' i ~ ~ i ~  : I ~ I P ? \ ~ ' ~ " " ~ '  

did csecnte it. Tli(. t r ~ l . - r c ~ ~  r~ilcl t11r r.liilili.cn tlicii pi~oeccdcil to 
d i r idc  tlic stork, ~ r l ~ e ~ l  .\i.tlil~:. Ji~iiei;, tlie h011.. ~ I : L ~ ~ I I C C ~  n 

( 20) ] )a r t  a i  hii;? !I;; oc-11: tiiii n-:I.: rol;l:iinni:.ntr:~ 19 tlir 
fa ther ,  n-110 dircct:.tl t h i  1 0  Irt hi111 h a w  n-1l:itcver he 

c1aitili.d :IS h i i ,  n.llicli n-as tlni~cx nccol,tlillgl;.-. > l f t e r  t111 ~ v n s  
dent., . \ r t h i ~ r  c~sl!?c~-sr~tl h i 1 1 1 ~ 1 i '  p c l + c ~ . ~  sn t i  ; f i t d  thr.i,c>:\-i tli. 
.Join1 TTl.iglit !~:iiti(~iilnl~ly dec.1:irc.s. t h a ~  o ~ i c  ol i j t~. t  of tlw ilcevl 
n-:ii to ~ ( ~ i i w  tlic projic'rty. 50 !oliy ;IS 211c~ nlrl man  !i\-(d. f'roi~i 
heiirg ;old fo r  111c~ elrl):.: of Lis snlr.-ill-l:l\r; biit ? h i  t h  old 
111:111 cx11r~s;ly tli~!:ii~c.~il tllar i f ,  :iftcr hi.; dc:tt!l. :!IF c*lio~c to 
\!~ci:el i t .  Ict t l x ~ i i  do it  ill tlic !1:111ic of ( h l .  iIc1 dcealarc,.: t h a t  
1.11~ d ( ~ t 1  n.a; elrawr cq~iforlil:ll~ly to t!ie n.iilicq of t1:c old i n n u ;  
ntid, if a l iyt l i i~ig \r;li  <:lid !)v niiy j~c~i.w:r to i ~ ~ t l u ~ c  tllc bclief i n  
1iil:r. t Ira t i 1 n-i,~ild s!.cnl,c. tllc I , i . ; ~ l w ~ ~ t y  i ~ g : ~  iii't t 11,. tlcbt:: of 11;s 
chililwii a ftc.i. 11 i .c  clc 2: tlr, I I ~  li:~.; ilo i ~ ~ c . o l ~ ( ~ r ~ t i r n l  of i t .  Lirt!lul* 
J o l ? ~  :!lie! / ! I /  tlrc oflif,i 'i tOOk 1llc ic,ql:c.ctire - 1 l : l r ~ ~  :lllott?d 
thcni. :ili(l oii a ;:libsc~ql!~~l;t (lay tlic t : i i - t~ i - s  n l ~ o  divided ~ I I I O I I ~ S ~  

t l i~111 i~q~i: i l Iy  :I coi~sid(~i~: i l~Ic 5 1 1 ~ ~  of I I I O I I V F  lx~l,oii~iii,: tlw old 
n1211. tali;l ic t!ic.ir :~ i~ i~n~l~ i t : r !~ lc~  :,c.c.cipt.: tlirwl'n;,. n~!i l  reici~rirrg 
a'r,oi~t $I()(\ fo r  hi5 i ~ t r ~ ! ~ < ~ i l i : a ~ o  i ~ - ( > :  :tir(l a f ~ c r  hi$ death. t l ~ c y  
liii-(4 oil; tlic !,ropcrty ulitil 1 .Ta!iiiai.r, 1,531, n-lii~il tllc;- iilnclc 
:I. final (1iri;ion :ullorrg tlrcir r v t ' c ; . s  / j i ~ / )  t r i i . . ! .  I t  is i ' n r t l i ~ r  
p rored  11. .T:~i!lcs .Ji?lii~:. Edn-:IV', i;:a;wi~ :ind ('lli:i.iw ( 'osdi~ll,  

1. that :iftf,:- all the I , I Y X W C L ~ I ~ : ~ - -  v.liii.11 took l,lai+c nil 1 2  L\ugust,  
1P29. w c w  o l - ~ r .  . ?~ t l~ l? j , .  ITollc;. tlic yolu1gc.1~. rsl)~.t~;scel l ~ i s  ? i i -  
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Tlicre is also nn espwss condit io~l ,  tha t ,  on fai lure  of the  trus- 
t ~ s  n c r i n , ~  i n  lwlialf of tlie cliildrcw to perform all? of the du- 
tirs cnjoi~ietl ,  tltr, i l ~ ~ t r i i l ~ i ~ l l t  s11:d I I O C O ~ ~ I ~  ro id .  Tliese \vere 

tlic ~ ~ r o ~ - i > i o ~ i . q ,  to n.hic.11 tltc. trliatcJc ri .fcrrtd i n  thc. con- 
( 52 ) v c ~ r q ~ i i i o ~ ~  to ~ ~ l i i c h  X r .  Jol111 Coor 1'cndt:r IMS dc,l)oqed, 

allti n-t linl-c ~ i o t  a +iwliicion t h a l  t l i v  misrelircw~~ittdd i n  
all!- n-ay 111c chara'cter of the i ~ i - t r ~ ~ l i l ~ l i t .  

It i- 11cst t o  lie ( Y , I I . - ~ ~ ( . I , c . ~ ?  ~ v l i i ~ t  arc. tlw o1)ligations ill a court 
of c~onic~ic.llc~i~ ii~ilirjh~cl lllioil t l i ~  y n ~ i l ~ g c r  h t l i ~ r  J O ~ I C S ,  ill rela- 
ti011 to tlic, dispo>it iow of ~ , r o l w r t y  colit;~ilicd ill thcse deeds. 
S o t n . i t l i ~ t ; i ~ ~ i l i ~ ~ g  it 11:~s h c n  c;tahlislicd t h a t  ~11c: cleed of gift  of 
-lpril ,  1>2!T:  n a s  delirered btdorc the  trnns:wtiolis of Aupust?  
I>.'!), so as  to (.on\-cy to t h ~  son the  1(,g:11 c;tatc i n  tlic w g r o e s  
11lcwin c.ont:tilietl. 11ic.rrl is n ~ii:-ster- J-et liangiiig orc.r tliat in- 
> t r l m ~ o ~ i t  n-llicli it is lint (,a? to ~i(~l1i~tl'aTP. I t  n.::~ not c.vi.~itect 
:it tlic tiiiic. i t  11t~ars tlatcl. 7'1irl n-itnw?, ('oor, 1 w o \ - m m  rk l i re ry  
o r  aclinowl~-dgiii(~l~r of a d('li\.w,v, :111d the s ing~.~i lnr  for111 01' attes- 
 ati ion ; I I I ~ I P X ~ Y ~  xlio~~-x tha t  t ! ~  n-itlicses ~ubr(2ribing (lid not 
I I I ~ ; I I I  t o  attest thc~ c.l,r>i.lit;i,!~ of i t .  T h e  illstrmiieltt c w ~ ~ t t l i ~ i s  
.so111(, gifts,  n.liic.11 a rc  f('.c.tir~!lc~ilfir~.!/ ill their  cliaractcr. ~ i z  : of 
tlic $3.000 ill I L K ; I I ~ - .  a ~ t i l  mliidry bnrrels of corn to pa id  
a i d  tlelirel.ril 1,- rlic csc~: i to~~-:  of the  donor. Tllc i n s l l ~ l ~ i i c ~ i t  is 
aduiittc,,l t o  I,(. >ulj,jt.c.t 11,  a c ~ ~ l i ( l i t i c ~ ~ i  01' > ! i ] ~ u l a i i o ~ ~  livt (~sprr . -srd 
t l i e r t h ,  t l i :~t it I\-;!,< 110t to tnkc effect ill /)iissc.w;oir. ~ m t i l  af ter  
the dcnth of the doiior. S o  one knon-i n.liat l!aiird bctn-cell the 
fatlicr a i ~ d  his ~ 0 1 1 .  ~vl icn t h t  f o ~ w i ( ~  first 1)llt i t  illto t l i ~  hands 
of tllcl lxttti*. l in t  one tliirig is i~-tdiyintnbli~. t h a t  the J I I ~ I ~ L P J ,  

(.Til;t,z~(l tli(' ~ . i , ~ l i t  to dwtroy  it  a t  ally time n.hilc Ire. l i rcd.  and 
tlii: latter.  if lio did 11ot diwctlj- aclinon-ledge tlint rig!lt, cheated 
his fatlicr n-it11 tllc belief tha t  lw had  pscrcised i t ,  a ~ i d  with 
tlw n s m t  of l i i ~  $011. I t  is  liot t rnc ,  thci.eforc, as  st:~tcd in  lie 
am\\-rJr of thc. c1c~fi~11d:int. t l ~ t  his  fa t l lw held poxscwion of the ' 
prol)crt!- ~i~(~lition: 'cl i n  ~ l l i s  deed of ,Ipril .  l S 2 T .  as 11 i,s l,,rilcc : 
he l i ~ i e ~ \ .  that  hi.: C:\tl~cr held i t ,  a n d  clnilned to hold it .  a. his 
on.11 l)rol)erty. T i t 1 1  n ful l  k ~ i o n l r d p c ~  of tlw rn~dcrstancling-, 
~ ~ - 1 i a t c v r  i t  KIS .  U I I ~ P T  wliicll tlle decd n.ns delircrcd, of the  
chi111 of ]!is fa ther  of a right to i w o k c  i t ,  of the  trick by v h i c h  
he 21nd i n d w c d  his fa ther  to I)c,licre that  it  \ m s  destroyed and 
(1~4tri)ytd n-it11 h i s  i!s.cc~if, lie delihrrately a n d  a d r i ~ c d l y  cnters 

illto a s o l m ~ l ~  c o ~ ~ t r a ( . t ,  1111il~r his Ilnncl aiicl seal ~ r i t h  his 
! 32 ) fa ther  a11d tlic otlirr 111rni1)crs of his father 's fainil-. fo r  

n distribution of al l  the father 's property,  i ~ l c l u d i n ~  tha t  
1vliic11 llncl 1:(w1 g i ~ e r i  1 ) ~  the d r t d  ns i r r o ~ ~ r i l l ~ ~  tr, l ~ r t  t l t ( w o f ,  
het\wcm t110 f:ltl?ci.. l~inirelf  and  t h c  w s t  of the, falllily dur ing  
Iii; fn t l~cr ' s  lif(1, there!)- oh ta i l~ ing  and receiring rahiablc  inl- 

, 
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mediate interests to liin~self, and also for an equnl divisioii of nll  
the propcirt,y between hilnsclf and thc otllcr incnlbers of the 
family a f t w  his fatlier's death. H e  the11 had in  his possession 
the dccd of ,Il)ril, 1827, hut no other of the parties knew or 
belie1 cd i t  x7as in cxistcwcc,. H e  knew, that, if he disclosed that 
fact, the contract mould not be made, he would not obtain the 
immediate brr~cfits tliereby swured to him, and he had rcvron 
to fear that  he niigl~t  be coitipcllcd by his father to surl.eiidcr 
the deed, :1nd thcrc,forc Ire coilcwls the deed; but, as a elninirig 
cont r ivmrr  by nl~icah, nhilc lie should get tlic hcnrfits of the 
scttlcnient, he might be ( w ~ b l e d  at a fuiurc dav to upturn 11 
altogctlic~, threw out an  nll~biguous tlircat that "they ne rc  not 
getting as rich as t h y  cspccted." I l e  v a s  bout~d upou mcry  
principle of coln~non lloncity and fa i r  d c a l i ~ ~ g ,  if lie 111ra11t to 
claiin under tllc decd, f h r n  to assert that chi111 and to produce 
the deed. I f  he had done 40 :lad had afterwards cwtcrcd into 
the coiltract, had nctiially cscci~tcd one of t l i ~  dcrds, c o i ~ c ~ ~ r r e d  
in the execution of the other, i*rs~~nietl  t l ~  l ) r n p ( ~ t y  a1lottc.d to 
him, and filia11,v d c c l a l ~ d  his rntirc sntisfactioll tl~crewith, un- 
doubtedly tlic contract ~\oiild ha le  been uplic,ld ill cynity as :I 

coriiproinisc of dislmtcd l.igl~ts, a fair, rcasoiiuble arrailgenleilt 
made for value and p r o ~ i d i ~ ~ g  for the peace and lianrlony of 
the family. ,Ind it can not, \re think, be for a moment ad- 
mitted, tha t  tllc coiltract is less biiidiiig upon hi111, b r c a u ~ c  of 
his fraud and d(wpt io~r .  

t Ioldii~g,  as TW do, t h t  the arrm~gcmcnt i~ i ade  by the dccds 
of 11 and 15 A\11~115t, 1829, is oue which hoimd the conscience 
of the origi11:rl dcfct~dant, aitd ~~hic.11 a Court of Equity will 
not pcrnlit liillr to c-ontrarene, a c  think it clear that tllc suhse- 
queiit ackllo~1lcclg1llc11t hv his father of tlie said deed of gift, in 
no ltlavwr ~.c,lca-crl hi111 froin tl10 forre of that  obligation. TVc 
niicxr not illto a rollsid~ratio11 of the inotivc~s 15 hic11 ill- 
d~lcctl tlw i'atlic~i., wlicn lic v~~expc~ctcdly discwrcrcd that ( 54 ) 
thc. tl(wl of gift n7ns not dcstroyd,  to arknox-ledge its 
exccntion-csccpt to snv t1i:lt tlicre is 110 C ~ ~ ~ C I I C E  011 the one 
side of 1111dilc pr:~cticcs on tlw aged ltlalt to S P ~ I I C C  11;m into S I I C ~  

an a c k ~ ~ o \ ~ ~ l c t l q m c ~ ~ t ,  or on tllc o t l i c ~  of :my act, omission or 
failurc of cli~ty on thr part of tllc truiteeq. wl~iclt, accwrding to 
thc t (~111s  of t l i ~  dwd of 15 , \ u p i t ,  l S d 9 .  cvrablctl hiin to i i ia l i~  
it. Tltirf deed 1 ~ 1 s  .ilitivic~lt to p s i  tlicl p r o p r ~ t y  to the t~xs t ecs  
npoii thc trn-ts t11cvi11 (lcclalwl, slid 110 a d ,  u ~ ~ n n t l ~ o r i z c d  illcrt~- 
by, could ii~llxlir it3 (4'e(k 

Tt lins hcc!~ w g g ~ i t ( d  on t 1 1 ~  lrcarilq tliat the bill 11 2.; d(xfec- 
tirc, 1)cc:riiqc fllc tlv.;tce.: ougl~t  to h:lw 11ee11 i ~ m d c  lmrtics tllereto. 
We tlliirk tlre objwtion nn fou t~ t ld .  T11c.y 11:rvc rsccntcd 



I .  T\-111,1,r :L I~ontl has  irrt.11 g i r c ~ r  ,111 tllc. s c . t t l i w ~ i , ~ ~ t  of a n  a(willnt i~n i l  this 
c~ l~ l ipor  coi i~y~lai~i .  of c1.ror5 i n  t1:e i l c v o ~ ~ n t  s tated,  11i. can onl? 1xt 
i.rlic\-rd li1~oi1 ;L clear e x l ~ i l ~ i t i o n  of suvh n.1.ora. 

tiit. stock of gootlx oil liand ut cost nlid i:~s~ir:r~icc,, slid some 
gooil< tiw deftwtlni~t 11nd ::t :uiotlier siort,: nut1 f o r  t l ~ c  siuu that. 
111igl11 b : ~  foiin(1 t l w  to the def(-lldants f o r  tlwir stock and  ad- 
x l n r e s  to tllcb f i~ i i i .  : ~ n d  tiicii- sila1.e of tlir  profits nlid other  
th i~ igs .  ill(. l)laii!tiff, I\lc~l\ili .  n-as to girt ,  his b31id to  the oilier 
]i:?rt~-. On rl~:) i4rl1 ijf Dcccwher. lc(37, tl i t~ partie.; c:iiiie to  n 
scttlt~iii(:iit i l l  tlir 111w!iisi~s, u1m11 vliic11 t h  m i ~ i  of $1.203.0.? 
nplwmwl to i)c d w  fioiii tliv said l)laii~tifl ' :  a n d  lic gnre  l ~ i c  1m1d 
~ r i t l i  t l ~ c  ot11r.r 1)laiiitiff :IS s i i r r t -  thweior .  Tlic i~eeoimts be- 



t\V(~c,li th?  11>11,ti(>,<. 011 whi(*h t!~c> $ I ~ ~ ~ ~ ~ ? I I I ? ~ I I  \V:IG I I I : ! ~ I ~ .  \vc>l'e 
st;ltcd 11y the tl(~!oiltl:r~ir~. T:.~IO J Y ( , Y P  ~~il!l!:)-',ll to Iw tl~c, li~orc, 
( . o l i i p i . t ~ ~ ~ t  : I I ~ I ~ ~ I I ~ I ~ : I I ~ ~ . : :  :i~!il i1ic.y n.r.rc3 lint l ~ ; ! i ~ t i c ~ l : r l ~ l v  c.s:uil- 
incd :111(1 ( Y I I I ~ ~ L I I T ( ~  TVii!l lho b<~(,k< by : I IC)  111:1i~(ifY. ? , ~ I , ~ v ~ I I .  
alleged i n  tlir 1)ill. .I Sclx C~:IJ-S  : x f t , ~ ~ ~ ~ r - : i ~ ~ l ~ ,  tlicx c l ~ ~ f c ~ i c l : ~ ~ i t s  in- 
f o ~ ~ l i r d  t lit. said l , l :~i~~tif t ' ,  that tlicl- 11:id tii<c.i~\.c~i~id c > r r o l ~  ill I lic 
ncwluits b:.forc x i  a tr'cl 11- t1ic.111. n.liid1 n.cXl~c i l l  tl~cxir (tlicl d(:- 
fc~icl:~iits) f ; l ~ o r ,  :111d o i F o ~ d  to  c w ~ r c r t  tliclir. TVllat thew 
o I .  i l o t  s t ~ t  1 1  I : d ~ s  B u t  tlir 1)artics l ~ r o -  
ceildid to m::i;c, tlw c . i~r rwt io~is ;  a1111 11y t l ~ ( '  w(w11d scttlcliiel~t 
tlip S ~ , I I I I  d11e to t111' d i ' ! ' ~ i ~ ~ i a ~ i t s  .\-as rctinc.cd to  $TS: ' , .T,I);  upon 
~vliic.li ill(, f o n i ~ c . ~  boll 11 \\-:I-; calicelcd a ~ i d  n ~ i c > n .  ol:c. gi vc ' l i  f o r  
tlic latter >1:111. , i t  tlin! r i ~ x .  all  t l ~ c  11001;s :!ud l):~lx~:.s of the 
f i r i~ i  :1nt1 ti:(, :rc~o;uils stated h o t ~ w e n  t l ~  ]~a:?irs .  oli n-hicli thc 
plnilitiff's 110litli n . i J~c  Sol~nd(d ,  ~-i-ere t l r ~ l i ~ e x v l  i o  tho p l n i ~ i t i ~ ,  
e l  ':'li(> d ( d ~ ' ~ i d : ~ ~ i t <  : I ~ I I ~ I - T V ; I ~ ~ ' :  i l ~ s t i t u t d  mi artioli oil t l~ r>  
bond a11tl I Y Y * : ~ T - ~ . I T ( ~  j i l d y ~ i c ~ i t :  :1nd t11e11. ill S o ~ e ~ ~ i l ~ e i * ,  13-10. 
~1113 !)l:~i~iti!T;; filcrl tili.; bill. :111tl tlicwiii :~,.k wlic:', o ~ i  111c g ~ ' o u ~ i ( l  
tl!:it I I I ( >  set:11~~~1,!1ii Y,.:;S ( l ~ ~ ~ , o l ~ ( ~ o ~ ~ ~ ,  :111d t11:1t tl~ch S U I I I ,  to  ~r-liich 
TIl(l l ~ ~ ~ f ' ~ 1 1 d ~ l l l t , ~  TT-Pl ' ?  0 1 1 ~ ~ ~ 1 1 ' ( ~ ~  \V:lS 110t :lS 1:Il'gY t11:ll f01' 
I\-hie11 t lic l ~ i ~ l ~ t l  X:IS ,c i \ -c~i .  l . ' o ~  tlic, ~ I I Y I I O ~ I ~  of c~xtn1)lisli- ( S 6  ) 
iiiy that f>i(.t. i I l < '  1,ill nl!(>g~s, i11:lt tIl(3 p h i ~ ~ l i f f .  ~ ~ ( ~ l r - i l i .  
\\-as llot skillcrl i l l  : ~ t ~ . o i u ~ t s .  :l11(1 :~tlol!tctl tllc stnlcnlc,iits of the 
( ld '~>i~ i l : ;~~t .<  ~ i t l i < ~ u t  I I I I ( ~ P I ~ S ~ : I I I C ~ ~ I I ~  t l i ~ i ~ i ;  1 ) ~ f  :11:1t 111, !lath s i n w  
canuscd t i  s t :~ t t  I I I C I L !  to 1 1 ~  111:1d1' ~ I Y I I I I  thc book. 1 ) : ~  ro i~ l l )~ , ten t  
] ) C I W I ! I ~ ,  I V I I ( , I Y J ~ ) ~  t111, S ~ I : L I Y Y  of' c~t1c.11 I I : ~ I ~ ~ J I ~ ~ Y ,  l o r  c.:~l)itt~l :111(1 
o!llc.~- ::dr:iiicv, i ~iic,;,c.st :111tl 111~,fit<. I I : I T - ~ ~  1101'1i duly ascc~1~tailied, 
:[lid \ ~ l i c l ~ ~ l - i ~ -  tlie n.llolc ~11111 t r u 1 ~ -  ducj f ~ o ~ i i  tlio said plaintiff to 
~ l w  I ~ ~ ~ I I ~ ! : ; I I I G  : ~ . ~ ! ~ I P : I I ~ S  to li:~vcfi 1):w1 o111y $3$1.52. i ~ i s t ~ , : ~ c l  of' 
$7s:;.>9. 'I'll(, bill t11c11 x,:,< t 'Ol~tIl  :I ~ t : l !L~l l i~ l !~  of l l l c ~  l+f(YTs of 
the 6ru1 : i l  t111, diwjlnl ion,  a11d of ;Ill,  : ~ < , ~ Y I I I I I ! ~  of' tllc ~ c - l ) i l ~ a t i i . ~  
~ ~ I Y I I I ' ~ ~  will1 it .  n.; sta~i!li:ig ill their  1100li5; ~ ' IY :? : I  n-11ic.11 Illat 
~ ) : I ~ ~ : I I Y  of $!!S7.>2 iq tlio ~c>ilI!: i1~i11 it  :t:atcs t l i :~ f  1110 l ~ l n i ~ ~ t i f f ,  
lI(,l\-in. hi1 11 :~ l ) i ) l i~ , ( l  to Yllr & f ( ~ i d : ~ ~ i t :  tit iopc)11 ! h r  :l<'(.~)l~lil  s i11id 
c o r ~ e c t  t h l : .  :rlitl I 1mt tlic 1;lttc.r 11:itl rcfi;sc.tl. TIII. bil! f ' u ~ ~ t l i c ~  . . 
si:lt(>s. t1l:lt l,I:~i;itiff:: :~ r ( ,  I I ~ I : I ~ I ! ( ,  to l ) o i ~ ~ i  on: l ~ ~ < ~ t l * , - ( ' l ~ -  ill 
~v l la t  ~ I~ : I I : I I ( , I .  t11r ~ I Y C Y  : I Y K ? , I ~ .  o r  i;i TY~I : I :  it(j:li c!, i1(,11!z i t  ci!~i- 
s i ? t d :  1)1,1: it  :111(~y< t1i:it ti113 ( I ( , f ~ ~ ~ i ~ l : i ~ i ; ~  I V ( , ~ ( ,  i11(1:>?1t1d to t !~c 
f i l - i : ~  i l l  t11(, si1:11 (IS +47\ .12;  I!!' \ \ l~ i (* I l  $$> T,vo~t, f ' ( : ~ a  ~ i ~ r v h : i ~ ~ ( ~ i s e  
gncl : i l ) ~ ~ i ~ : ; ~ ~ ( ~ ( l  { I I  t11<> \j001<: : I I I I O I I ~  ;11(. ct>1li>1,:11 :I.,Y C I I I I I ~ < .  :111d 
$39:?.1 2 n.(~i.r c . l i : ~ i  x x l  ~ I I  a I I I ~ ~ I : I ~ I ~ , ~ I ~ ~ ~ I : ~ I I  ill t!~c c:isli lmok. a.liir!r 
l n t r r . ~  ~11111 tl~cx 1)l:lilltifl~ a rc  rol ivi~~(*r .d V-:I- o ~ n i t t d  to lw (.ha reed 
TO tl~c. d c f c ~ t l : ~ l r t ~  ill tlir :1c>coli111 +t+lcc?. :11lr1 with soliic other 
1 1  1 i t 1  I : I \  e n  I I !  : I ~ I I I I ~  I $ 0 .  T h e  
1)iIi I ! I I ~ I I  so(>kc :! ( I ~ s ( ~ ~ I ~ , . ~ ~ I , J -  SIY;;II t l ~ i ,  cl(,f(,l~d:t~it< of 11i(, i t i>~iis  r o ~ ~ ~ -  



posiilig the arcount htated. aiicl ~~-1ic~11ic~r t h y  did not omit to  
clinrgt themselws with 8475.12, or %9::.i2, o r  solnc other sum, 
with wliicli tlicjy ouglit to 1i;ive I ~ w i  (.l~aiyyil, xild n l i a t  s ~ l n i  ; 
anil, also. ~vl icthc~r they did not 111alic i i ~ i ; ~ r o l w r  cllnrgcs against 
the ; ) h i  r i t  iff. M c l ~ i n ,  and  what ~ l i c y  wrr r .  .\lid against the suln 
of $102.07, the bill p i~ays  all injuilc*lioii und rclicf. 

7'11~ nnsn-cr admit.; the .cttlriilc.nt;, :i~id t h t  tlii'y n.ere 
fou11dd on nrcomit; ni:~dc our by dr fcndants ;  tliat t h e w  were 

cwvrs ill tlie first, Imt tha t  the>- nc,r.cl d i w o w r e d  and  tor- 

( 27 ) rected on 19 Dcrc-nilm*, l S : j T ,  n.11~11 :lie scconcl bond was 
gi\-e~i.  Tht. nlizn-pi, stntcs t h a ~  there n w e  various ot!ler 

d<,:ililigi betn-em t l i ~  parties, a n d  ;~nrtienl:irly f o r  goods f u r -  
nislictl fro111 nnotlier stolSc ; tlint the dcicndant.; cn11 liot recollect 
the  items c o m p s i ; : ~  thc iicmxints. as stated hy t h ~ i n ;  but t h a t  
they ~ v c w  dr.awn oiit a t  l ~ ~ r q : l i ,  and conutcted1~- and  r t ~ i n u t e l -  
set forill  all  tlic c1c:llines ix't~vecll the partics i n  l m r t l ~ e d i i p  
and  iitlier\vise; and that  tlic saltic. :is the def(~nt1:riita lx.licrtrd 
allti still hclicrr~, conlaincti :I full ,  f a i r  and jnst crcount. h i ' ; ~ p ~ l i  
tlip, pa~,tic>?, and  u.:~s a t  tllc ti111c dcli~-cwcI to illc ~Li i l i t i f f .  1 1 ~ 1 -  
vin,  mid 110 cop-  kept by t!le dt>fclidants. h d  tile d r~fc~~c? :~nis  
insist on the S:IilIP a:: I~ilidiiig a n d  conr11isi~-e. u n l c ~ s  sonic e r ror  
be shon-11 thcreiii. Tlic n l i w w  d e ~ ~ i e i  tliat the  dcfrntl;il i t~ re- 
f ~ w d  to re-cxaniinc the  accounts; but, on the colltrar-, i t  states 
tEi:ct, n.!icm the philitiff,  Mcl\-in. mmctime after tlie set:lci!~c.~it, 
sngcc,.<tcd tha t  r2:crc n-a,5 a n  c.rlXor, tlic dcfcndmits offcwd. if tllc 
said l)l:iin~iff ~ v ~ ~ d t l  p r o d ~ r c ~  the wtt lcni int  aud  poi11 t out a n y  
c r ror  ill i t .  either of oniission or  false cliaigc, tlmt tli:y n -odd  
c o m ~ c t  ir ; hut tlie $:lid pl:~intiff clt>cli~icd or o l ~ ~ i t t c d  to s l~on- the  
:ic'couiit::, tiilil wid  tlicjy \r-i'1.:. l ~ . ; t .  Ailid tlicr ?itbniit 110~1- to cor- 
rect all:- e r ror  that  c:l.i~ be c . ~ t ; ~ l ~ l i s h c d  in tlic.ir setrlcliiellt. 
-1 n.itnm.-i exa~iiiricd for. t l ~ c  plaintiffs. i t a t  cs tha t  lie h a d  1 1 ~ x 1  

n clt,rli i n  tlic store, ixid n-a:: prcwl!r v-li(~n. 1 1 1 ~  s t~ t t l c~ i i tn t  of 14 
Dcccliil~cr v-::: ~ n a d v ,  iTc is uliahlc to itat(. tlic ( ~ n : ~ ~ l ~ t * :  of the  
account then statctl I)ct\vcni tllc pnr.tic's : ' n ~ ~ t  11t, tliii~li. I hat the  
account ng;lii~..t t l r  c!efcnilnnts ili the, cn-11 book of n l~out  
$n93.1_". :IS s r a t c ~ l  i n  the l~i l l :  1 ~ 1 s  not Imjcglit illlo 111:lt wttle- 
I I I ~ ~ I ;  alrd I iv  also stntcs, ili:?t soi~ie  of ihc c n ~ h ,  nliicli ~ i i a d c  111) 
tha t  sli~ti ,  niiqlit. ~ ) ~ o l ) : ~ i ) l - .  1 1 n ~ - e  1)ecn 1:ricl out 11- the i ld i>~id ;~ i i t s  
for. cattlc :inti othci. clt;i'ccat.< iov tlic firill. :111tl n r ~ t  : ~ l i ~ ) l i c d  i O  i11e 
d f 1 1 i 1 t  I i P .  Tliiq ritneq:: also :!ttcarcd tllc Imnd y i \ - ~ n  
oil tlic. last ~ ( ~ t t l t ~ i ~ ~ ( ~ i i t  of 10 DITCII~I I~I '  : i ~ n d  i t  IT-as given f o r  
tlic smii :?:rcr~tl on 1,- t l i ~  l~ci~tic'x, a i  b r i ~ i , ~  tll~c, : ~ f t c ~  tlic,n COT- 

I w t i ~ i ~  all tlic. e i ~ o i ~ ?  cf ~ h c  ;~i.cs~-io~is j ( ~ l ( . l i i ( ~ i ~ l ~  :IS f a r  ~1.q tlicn 
dctrctcvl; Init thnt tllosc corm.;ic-ms \rclrc. inndc on tlic :rccouiit 
by tile li: i : . t i t~ I licl~isclrcs, ~ v h o  c o i ~ l ~ i i ~ l ~ ~  it7ntc.tl to h im thc result 



IZ~FFIN.  C. .J. T h e  l!lnintiffs must f a i l  fo r  m m t  of t11c re- 
q i ~ i s i t ~  1)i.oof of tllrir  case. l I : ~ ~ i r q  g i ~ - c n  thcir' bond on the 
sc~t t lc i i~ei~t  of accollllts, tl~c>,v can llot be relievcd f r o ~ n  i t .  but fo r  
c r ~ o r  ill tlic accoillit::. If t h y  call slioiv :in error .  the>- m a y  snr- 
cll:~rgc a!id f:llqiiY i h c  ac2c.o~mt statcd. Tllcx .staicinent of this  
bill ns to cwora a rc  vc,rr vagnc, mld not, i ~ i d e d ,  very inrelli- 
piblc ; :111d. ;1ro11:1\)1-, if i i i c h  dc~fi~riila~lts h a d  cllosc.11, ilic iplnintiti's 
i t  1 I s o  i I o 1 o n .  Zilt  tlic de- 
fc111da11t.; mimiit to  nli;n.!>i3, 2nd i n  the nnsn.cr s ~ h n i i t  to  correct 
ally c3i~i.o:. t h  other  p a r t y  liln,v 1)e nble t i ,  c-;tahlisll. the nu -  
s ~ : - , r  i!~c, iltd'c.ntlm~is linrgc t!ic!~iwl~cs of :rll l i ~ ! o \ ~ l ~ d ~ e  or belicf 
of c,i.i.ot.. t h o i ~ g l ~  tllcy state tl;el!ivlrc. to  11c 1111:rhle 10  nrisw:. to 
p a ~ t i c l i l : ~ ~  i t c i~ l s  l w i i ~ g  or not I~c'il~g ~1i : i rgid o r  c~cdi t (~c1  i n  tile 



1islii11g rll-(,tl t11:11. i i ~ f ( ~ r n i ~  11s tiixr t l w ~ o  ~ v a ,  :I s ~ ~ l ~ ~ ~ u m t  wrrl(1- . . 
I i i m r ,  rd t l ~ e  cmi~t(wts of T Y ~ I ~ I : ~ I  I IP  i , ~  I ~ I O I , : ~ I I ~ .  a ~ i d  up11  vl i ich 
I lw lxm (i T W ~  gi i .~ i j .  ~ j . l ~ i ( , h  $1 c.5 r i v  1 o t11v ~ I , (w! I  I ~ O I I ~ ~ ~ I J T - P ~ S ~ .  
Sov. it inay I K L ~ I ,  bc(11, t11:1t o1lcL c,f tlw P ~ T O I . >  of tliv f i i ~ t  settle- 
~ n c n t  which \\-as c ~ o i ~ i , i ~ : r ~ d  iii I!?:. ; c ~ . c j i i c ? .  X;ij ~: . i t ! i  ~'('i])~di.t to  lie 
~ U I I L  of $3!)::.12. ~vl i iv!~ t11c~ 1tl::intiffa ;tat() \\-as on~i t ted ,  as  the?. 
,>l , i l )po~(~:  :i1!(1 this is  he u ~ o r c  1,1,(;1~11)le. :IS tliat suia is  so near 
r 1 1 ~  aiii0111ir of the iut:11 cJ1,i~or+ 7lzii11(d ili tlie bill. I ~ I ! w ~ ~ ,  

+402.07. But. hon-cvcr that  n ~ a y  br: i t  is tlle plaintiff's' misfor- 
tulic iiot to lie ablc, an  ac1nii;;siilli c l r a n ~ l  f r o m  t-lw defendants 
or Iiy otllcr t ~ i c l m c c ,  T O  4 0 a :  n-; ~ v l ~ a t  v a s  irx1ucli.d in thci settle- 
tiletit: and,  conirquc1111y, ~ v c  call no i  i c c  that thc nccouiit em- 
braced ally f a l v  clinrpr, or onliitcd ally 1)ropcr crcdit. 





the ljiirch:~-c~ I ~ O I I C ?  i -  not ~ ( ' t  due, a ~ l d  tha t  he will be able to  
make a r r ~ n g e n l ~ n t q  T O  I I I P C ~  it n . 1 ~ ~ 1  i t  shall fa l l  due. 
. T h e  defendant. M:ATOII,  dmic-  i n  his  a n s m r  ai l  knowledge 
n l la tc re r ,  t h a t  tlir dctcntlant. Clark, h a d  bought the slave i n  
quei t ior~ under  a n y  ajirccJlllclit n i t h .  o r  a- the agent or a t  the 
rcq1ic.t of the  1)Lliutiff: d c c l a r ~ s  t h a t  lie l c r i rd  upon the said 
slax e as thc p r o l ~ c r t r  of his co-defmda~i t ,  n itliout a n y  suqpicion 
tliat the l , l i t i~~tifT l ~ a d  or  c*luimed a n  inrerest rllcrein; states the 
sulricqliellt ntrcmprs tha t  n c r c  I I I ~ ~ P  hy the planitiff to make all 
a r rangmicnt  ~ r i t h  ( ' lark and  the final n l ~ a n d o t i ~ l ~ e n t  thercof. as  
set fo r th  111 the  an-n c r of liiq co-dcfcndant ; adlL~iti t h a t  the 
escc.utiol~ in hi. hmiJ-  11.1.: bcc-n satizfied; nlld. af ter  sertiag 

for th  the  inchoatc and conclitiorlal agree~nent ,  ~ncntiotied 
( 62 ) 1)) hi, co-dde~~il : lnt ,  f o t  his purchase of the d a r e ,  rcprc- 

scwts the wnic a -  l i a r i ~ i g  been put a n  end to by  the filing 
of the bill. 

T o  t h e  9li.n c ~ i  rc plicnfioll Tras filed. the partics l ~ r o c e ~ d c d  
to takc 1 1 r o ~ f i  aild tile c a u v  TT.:~$ *et fo r  hcnrinp. 

J Al. rile C'IUW i~ before 11' to 1jc heard upon tlw 
p l c ~ a t l i ~ i g ~  : r l~d l n - ~ o f - ,  i t  i~ not uecc*zar-  to eaprws  a11 opinion 
upon tltc 1cg111:l~iti- o r  p r o p r i c t ~  of the  injunrt ion,  n h i c h  n a s  
gran:ctl i ipo l~  tllc filing of the bill a ~ l i l  continued un t i l  the bar- 
ing, to forbid the qlicriff fro111 v l l i n p  the d a r e  m d e r  lcrnl  pro- 
re+. I in t  i t  m : ~  ,lot he a~ui - .  to iuggcst. t h a t  a c c o r d i ~ ~ c  to tile 
rille.. of a Con~at of Eqliit- a n  injimction to r w t r a i n  procccd- 
inc? nit11 a n  px tcu t io~l  is n ni:l~~d:,tc l o  the creditor not to  t h e  
oificw. alid thtx l ~ r r m ~  to h w>trairlcd tliercby should be made 
a p : ~ r t y  to  ;lie l v o c w ~ l i n e ~  

K c  %r.c1 110 qrnund for  n decree tllat tllr qlare shall be liable 
fo r  the p : ~ n ~ u t  of the bond g i r m  to v c u r c  t h  purrliase- 
1no11~y. 1 ) ~  Enelnlid. -5~l1crt. the  lien of tllc h end or f o r  the  Iin- 
pa id  inirc~!la~(~-ii11~iir~ i -  c:lrricd 1 cry  f a r ,  n e  a rc  not a ~ v a ~ r  t h a t  
such :I llr~i! I- r r c q n i n  '1 i n  the ca-c of t11- qalc of a clmttcl ; alid, 
still 1c.-, tliat i t  (5ict4 ill f:l~-ni' of  a i n r e t - .  n h o  fears  tha t  Iic 
IllaY I)c i oinix~llc cl to p:,\ tlic pviw. 

Elit  n n  llc>ltl t1i:rt tllc llllintiff is entitled to  rclicf. u p n  the  
])roof'. tliat tllv (11 fcnd:l~it,  C'1:~r.k~ p i i r c ! l a 4  for  liim and a. hi. 
aecv t I t  i i  nnllr-cj---r:, to qo throno,h tlic cridcncr ili i l l l i t(~1~. 
O17c i ' : l c ~  ;* cqi:tbli~licd h;- the  t e + i m o t ~ -  of a number of n i t -  
ne-c-, ill dircct olipo.;ition to the nnsn-er of Clark,  t h a t  there 
\rnq a 11w\iou< rgrcm~icnt  tha t  lle ~ l l o u l d  buy for  the plninriff. 





Tlli.: n-:IS all np l~ca l ,  b- pcrmissioll of the  Court,  fro111 ail 
inrer1ociitol~- ni~;li~l. ~f tlie ( ' o i i i ~  of Equi ty  of S o r r r ~ r . \ ~ ~ ~ ~ ~ o s ,  a t  
Sprilip Tel,:~i, IS&:?, his  I-lonoi~. J I I ~ ~ P  X u n l ! l ,  l)ri~sidirlg, dis- 
so1rii:g :11[. i r i j~ i l l c~ ion  wli ic l~ h a d  1 1 ~ m  o1)tained bj- tlie plaintiffk 
i n  \ - a w t i o ~ ~ .  

The, fo r t -  : ~ ~ ~ ~ ) r ~ a r i ~ i g  ill llle plendii~g:.; arc  as  f o l ~ o w s  : 
T h  hil! .PIS fo1~11  tiint Stlmii(3l 13. S l ) w i l l  n.as al)pointcd tlie 

g ~ i n r t l i : ~ ~ ~  of r im i~lS:~nt,s, K o h ' t  and  TVillinnl Canr~on ,  a n d  re- 
wi\-cd t!ic.ii. rs;atc>s; that  tlic, l i lai~ltiff.  ,Jo;. J .  E s u n i ,  a n d  13r~a1i  
lk~i idol l~l : ,  tl!c tc~,sr:ltor of the, o t l l c ~  plaintiff, Bri t ton,  v c r e  
Sl)ri~iil ' .< h ~ ~ w t i ( +  for  111~ ~ i ~ : ~ r d i : ~ i ~ . l i i ~ ) ;  tllat S l~ i ,u i l l ,  i ~ f t ~  o m -  
~ c l r i i n g  tn llic nn.11 1:w coni;diial)lc slilils of mollr~y !)elonginp to 
lii.: n - : ~ ~ ~ d ~ ,  u~si,::~cil; t l~ i i t  1-Icnry tJ .  Can11o11, tllc defeilclant, x:rs 
tllcll a j l ~ m j ~ i t c ~ l  t l ~ c  giinidi:an, niid ill 1,c~llalf of his  n-a]& insti- 
t ? i t ~ l  ::~aiio~ls on t h ~  glmrilian h i ~ c l s  aga i l~s r  Sprui l l ,  E x ~ m ,  and  
I!ri t r t j i l ,  tlw cscc+uiol. of i:niltlnll~ll, tllc'11 dccenscd ; t h a t  i n  the  
suit i)rciliylit in 11e11alf o i  T t ~ b r r r  Ca11no11 judpl~lcnt  was give11 

i:l I.'cbriinr,v, 1S1L for  $G,P1 1.12. v i t h  i i ~ t c r ~ i t  11:itil p a i d ;  
( 65 ) i111il ill t h t  in l>el~alf  of TT<il1i:~in, the j u d g ~ u e ~ i t  K:IS Sol- 

A6.3~9.31.  n-it11 int('rcit in like iuanner. 'The bill f i ~ r t l l e i ~  
stat(,. tha t  S p ~ x i l l  n.ni 11111c11 cuibal*ra.;sed, and,  indrctl, illsol- 
writ, v l l i , ~ ~  hi, ~wigi ic 'd  :  id t11a t sixm a f t f w w r d + .  to wit ,  oil 
16 , ' h i c y ~ t ,  1x41. 11c eswntc~:! T O  l lcirr- .J. C'alinon :I d ~ e d  rind 
asiign!liPllt nE :\I1 lli.: l ~ r o l ~ l r t y ,  i n  tr11.1 to scc~i rc  certaiu debts 
t h e r ~ i l i  ywi f ic t l ,  :11111 : r n ~ o l i ~ l t i ~ ~ g  to a h o i ~ t  $10.000; v i t h  au- 
tlinritg nlid tlirr~ciioii; to  tllc :rn.;tceq to sc.11 the  estates conr~cl\-cd. 
niid :7.!11)1y t l ~ r  11rorred.; i n  ixtisfnc.tion of the rlehts 177'0 i ' ( l t i l ,  if 
not ruFlicit,~lt to  1 ) ~  t:lc n - 1 x 1 ~ ;  t h t  ~11:onq the  debts thus  se- 
c u r ~ ; l  a w  thost3 to lllc i7T.o il~t':!nts. R o ~ P : ' ~  :1nd Kil1ii:m C:III- 
1103; :ind flint ill .Tnlinn~-v, IS-42. o r  x i t l l in  n short tiine there- 
n f t r r ,  the. t l ~ i s t c c ~  sold tlic 11n7pa.ty fo r  tllc sum of $13.308.20. . 
T h i ~  bill J r n i  filcd ill S n v : ~ i l ) c ~ .  1 ~ 4 2 .  gild f i i r thcr  states that  
the dt~i'rndmlt. Hcrlrj- J .  C : I I ~ I I O I ~ ,  g a r c  his !,oild to  Spi-uill. TI-lde 
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the 1 a i t 1 ' ~  TT-it:: ~ ~ l : ! i ~ l i a i ~ ,  for. $3.000 of the inone? of the TI-nrd;. 
l rn t  to 11iiil: : i i ~ d  t!1:1t aftcar tlic' jndgtncnt ,~ S p i ~ l i l l  zurrendcrccl 
tllni I)ontl ti? tllc tlcfciidnlit. the slicwcding ~~l:! :di : i r i ,  who a(.- 
c c p t ~ i l  i t  ill !,:lit pnyii~c,iit of tlir' jud~i l io i ! t~ .  nil11 n-110 n-as t l i c i~ ,  
a t  the fililig of the  hill. f i~l!y n l h  to 11:ly it .  Tlw bill f u r t h e i  
s t : l t~<   TIN^ tl111 ltlni~itiffs llacl npplirtl i o  tllc dci'cndnilt io:. n i l  

ncciiniit of t l l ~  trilat fulid, nil11 l~crjiit~sic~d liiili to :!,)ply i i ~ l ~ i ~ ( > -  
dintc,l-, iii pnrr s:~tisi'action of tiic jl i(lgi~l(~iits.  :I jn<t  di~.id( ' i ld 
of ~11~11 1)o~tioi i  of ;lip f11:icl a4 111iglit 1O17 ill il.!ilcl, and  for  an>- 
rc.<itlnc of tlic jndyil~c~~ir.: to ? i re  n rc~:iwliai~lc. iiidnlycncc~. lliltil 
the r171ist t'iiild cou!cl 1,c cliltirc.1- got in .  : i i~d 11j)n11 :I f i ~ i a l  s r t t 1 ~ -  . . 
m e i ~ t  distributed. T h e  hill :!l~o states tli:!t the n r w w t i e s  or 
i i i t c ~ c ~ , l ;  of tlic' ilrf:~nt: do not ~ * c q i ~ i r c  that  tlicsc (lcbis slionld 
hc c*:!ll~brl i l l :  f o r  t!::!r t !~c i r  c~s!:~tcs a re  ilot i i i~ol \ -cd.  a11d t!ic,~ 
1x1-I. ~ i i i c . 1 ,  :-i:~ililc iilc-nli; of iilni~ltciiniicc. anel tllcx dcl~t.; nixx ller- 
f w i l r  ic3cnlil.c; :1i111. ilio~~vircl. .  t l i :~t tlic plniirtiff; hntl offered to 
tlie ~ ) I Y > . ; P I I ~  pi~ni.tli:r~i. nxtl still  o f f c r ~ d .  :tli>- furtllcr atmlrity hc~ 
11li:gl~i i*eqi~ii~e. :i:id t:) : I ~ T - : L I I I Y >  ally ~ U I I I ~ ~  llc !liight jlldg'r prO~)Pl' 
f o r  tlw IIV of tiic n-:~rtls. i111til tlirl t ~ u c  bnl:nlc*r of the clel~ts 
couItl be nacc.rtni~icd. n f tc i  tlic njll~lir:lt ini~ of t l ~ ~ i r  ~t iml~ort iml of 
I i t  I I .  Tllc hill th(>11 c~1i:rlyc~s that  T ~ I P  ,gi~nrtli:rii. 
11!0 t l t ~ i c i ~ d : ~ i ~ t .  i,efnws i o  ndi i~ i t  a n y  crwlit \\.h:ito~ci.. 01' i !i(i ) 
to ,y~::iit a i ~ y  fo1*1>!~:11~:1iic~(~. :1iic1 insisis 011 r:;isiii~ t l ~ r  
~vhi111~ :r~:n,-;ni~! -: 10f tlw j~lcl?i~i( 1:tq f ' o r t l ~ ~ ~ i t l i .  a11(1, to that  cad,  
ha.; WN! i,rit o~c.c .~~ti t~l i ; .  T h c  !~rn!-c:. of the bill is t h t ,  n.: 
pIii~rc!in;~. II(~iii ,y .J. (':11111oii I I I ~  bc t l c c r c ~ d  to aclmonlcdgc sat- 
isfnctio:~ of the ji;!lcii:c~lt; o:. on(, of tllc>m, a; to ?lie sum of 
$L?.OOO. pait1 :n l l i~il  ill I : iq  o\:.lr 1)iind: and n lw t!int Ilc ma-\- 
rcnc?:.r :7il  ~ , rc~ l i . l ! t  i ~ f  ~Sj~i~lli!l's t m ~ t  wtntc. arid that siir11 p a ~ t  
of it  ql!nll !)1. :iil!)lic-il to tlic~sc j n d , ~ ~ u i ~ n t s  n q  111:;y be foulid to  he 
their  Y ; I I ~ ~ : I ! I ~ P  s1i:ir~: iir1~1. ill 111c i i l ~ n ~ l  ~vi l i l r .  fo r  a i l  i i i j ~ ~ n c ~ t i o i ~  
:~g:tiiis: f i~i , t l i~- , r  precwtlii~,g:~ a t  12\1-. 

011 tlic, bill. + ~ i ! ) ~ ) o r t t ~ l  hy the i~-ilnl nfIitlnrir.;. :ni iii,iul~c~tioii 
T\,.:I~ :1::.:11~dcd i i i  \-::c.atioll n.; to  the sulii of $5,000, I n r t  of 1.11~ 
~ j l l c l ~ l l l ~ l l ~  s. 

III>II.:> .J. ( ' : I ~ I ~ I O I I  1)11t i i i  lli* a i i s \ \~ t~ i~ ,  i i ~  1vl!i1*11 111, :111:1iit% ~11;lt 
lie T,.:I,s i~~(l(>l)r t  11 :o 11i< \v:ir(I~ 1111, ~ i l 1 1 1  of $?.OflO. :III(I !li:!r 
p 7 - c  n hoi!d t l ~ n c f n ?  to S p ~ n i l l .  tilt.:! tlic. n ~ m d i m ~ .  E v t  lic 
d c i i i c ~  t1l::t 11;. rc!'l~v(l. to :>llorr n cicdit tllcicfor 011 tlir jndq- 
i ~ i c ~ i r t ~ :  ni:tl. oil tlic r n t ~ t i , i < y .  lie at:rt~,; that  Ilc rccc~ircd the  
l)ol!il ~ I . : O I I ~  Sjil>liill :lt t l ~ c  tiinc tlic, jr~cl,ynciit,; ~ v c r c  ~ t ~ i i d c ~ ! ~ t d ,  
a ~ i d  t!i:lr 11c i:~iiilcvligtc~lr n ~ l ~ i ~ n n . l c d y t ~ t l  wtisf:iction of record 
foi, si, iiinc.11 of o ~ i r  of  illc ~ I I I ~ : : I I I C . ~ I ~ ~ :  :i.iid t h t  it  is 0111~- f o r  the 
reaidiic., :if;cr ~ I ~ ~ C I T : . ~ I I ~  tli:it cwdi l ,  t l i :~t !I? toi)!~ olit cwmtiorl .  
T h e  : : i i s ~ t ' ~ .  nftc7r ndnlitt ii:g tlic dcctl of t rust  11i:ltlc h -  S131will. 



u 

i11jliry of' t!iiiw r ~ w l i t o m  n.1ioi~c.r t l i e -  miglit  k t .  t!i:tt n-cr(> 
c,li:itl(d t o  i t ;  u l ~ d ,  t l ic~; .ef i~,r~,  i1i:lt i t  n.as :~g~ccsd on 7 J: l? i l~ar- ,  
I;.+.', 1,- both -(.i; of crctlitors. that  a. sale 811:!~ld 1 i ~  so l!i:ldc+ as 
to c c j i ~ ~ c y  to t l ~  purcliascr a qcml title a t  a l l  ercmts, and  thereby 
get fni? pr icci ;  n ~ i d ,  ~ J I  order  t l i~1~eto.  tha t  lher sheriff slio~lld 
discliarge hi; lr\-it>s, a l ~ t l  the sale lie 11~ade under  tlitr ( l e d  a ~ i d  

tlic. 1 ) ~ i e c ~  rcc.ei\.c.d h tlicl dt~ic~nd:ilit> as I Y I I - ~ ~ T ;  ])lit t h a t  
( C i  ) n cast, slici~~ltl  hc, liiztle, or :\ri actioli a t  law i l i s t i t l l i~d  be- 

IT?P?II  the !;lieriff anti tllc, 1ri1stcT. foi' tlic pU?]) i ) i ( '  0f l l " ~ -  
iiig thc r:ili(liry of tlic clccd d~tc r~ i i i l ! t ' d ;  and ,  a s  i t  ~l i igl i t  h ~ '  held 
to I 1 r 1  ~.:i!id 0 1 .  in7-:ilid, tha t  r h  il(,fcndantt ~I loui t l  IJ:~J- tlu' ~ i i t i ~ l e y  
t o  tlic. crc~(litors ln,o~-id(~cl fo r  tlwrc~in. o r  to  illow c l i t i t l ~ d  iutder 
tlic. cx~cut io i i  : :in11 t l ~ t ,  i n  ti!(. ~~ic.alln-l~ilt ' ,  tlic tlci't~iiclnli should 
il~x-wt ti]? ~liotit-y i n  tlir ~~11rc~I~: iw fif we211 ju(lg111m1ts as lw 111ight 
di.t.!:1 wvurc~. 4 0  as to b~ :l,l)l~ to r:ii:e it upon short lioticc. whi~i i  
l!ct.d(d fi)r tilow K!IO ~ n i , c i ~ i  110 1wld ~ ~ i t i t l d  to  i t .  -1s n p a r t  
of tllc- niihu-c,r. the. dcf(,ildnllt es1lil)iti.d tlic a p c i l ; c n t  rc4cmwl 
to, nliicli  \ \ a s  escc.i~tc~tl uildcr w a l  ljy tlic. shcrif:, thc creditors 
h- escc.urioii, 1,- t l ir  tli~f'c~iirla~it a l ~ t l  by t h e  1) :vent  l~ l :~ in i i f f s  
ant1 the otlic,~ c1.rt1itol.s ill the dew1 of tl'ust. Tlw a n ? \ ~ - w  then 
;tares t h t  t ! i ~  &fel!d:int 111ncI.e t l ~ c  salt.; ns 1)cfore n~clilfioned, 
: I I I ~ .  ill col!folx~it- to the' n ,q~~rr~i i i i~nt .  i l ~ ~ e s l c t l  tl!c ~,i'oi'c.~ds i n  
w o t l  j~ i ( lg~ i ic~ i t s ,  to nn.ait thc ilc~c~isiou as  to  the r i ~ l i t  ; tlint, ini- 
uirdiatcly af ter  tlitl agree~iient.  an action w:is h rmql l t  a n d  n 
case 1~1c1e tlicrciri by coul~scl  f o r  t l i ~  t ~ o  classes of c ~ d i t o r s ,  
fo r  tlic puiyosc of get t i y  tlic judgi l~ tn t  of the highesi lcgnl 
triirlmnl of tlic Statc n p J i  the po i l~r ,  ~ r h c t l i e r  tlw dred  as 
goqtl o r  n o t ;  alicl rlmt the wllic has htcn d i l j g m f l ~ .  p n ~ w c ~ l  on 
h i l l  iidc.;. I ~ n t  ha-  not yet h l i  e~i.;cvniincd; \\-hercupon it  is  



a w w r i t -  on piwpelnt,v :Is tlw debtor nr:!. 1i:l~c tlronyllt proper 
to prw idc. x r  1101d t l i ~ t .  at :111 t ~ ~ i i t s ,  the slirelg can not reqnire 
illc crcditor to look to wclr n sccuritv in tlie first instance, if it 
Iic ]lo+ p l : ~ i l ~ l ~  a T alid .;wnrit-, u~lclcr nhicli the twditor can 
1l:rrr s l~cc~lv .  direct mld ct rtain rrdresr-as much so as tlint 
which the  la^^ g i ~ e s  hiln against tllc surc,ty hil~lself. The d ~ b t o r  
and the surety h a w  no power to ~mbnr ras s  the c ~ - d i l o r  in 
any snch mani~c~r .  l lnd TIT hold tliiq the nmrc especially ulien \ 
tlir wppos(d  se(3uritv can llot he cnforccd, hut is wspcndetl in 
its opc~-:~tion inr lcf i~ l i tc l~  1,. n litigation, instituted to d~ tc rmine  
its ~ a l i t l i t ~  , nndcr ~ I I  :~rrnirqc~lllcwt hct~vcen tlic snrctics tl-lwrr- 
s e l r c ~  gild those w11o contcst t h ~  deal. The tmstcc nliqht 
IIRW sold for ~ i i i l i  411~11 title as he hnd ilndcr +lie dcwl; and, 
after :~lq)lyinq tlic proccctlc, a l l c t l~c r  little or riiuch, t ? l c i ~  could 
be no objectio~i to tllr crcdiiorq tllcn raising the b:~l:ince from 
the snroticq. 1311t to nv,)id :I lo$$ to ~ I ~ c I I z s ( ~ ~ T ' ~ s  from 
sucli a salc, tlle snrctics i~ltcrposcd aud had :r salc in ( 69 ) 
another manllrr, hr wllicli hcttcr prices Trcrc to h r  rc~al- 
i d ,  and for tllcir benefit, in caqc the deed should he 2icld q o d ;  
but that question i. gct to he dctcrnlincd a t  lam. Tt wonld be 



( 'ourt,  ~ I i c r e f o r ~ .  IIPI-PY lu~dprtakv.;  to tlictatc l o  nlloin a p a r -  
dian s l d  Icnd ~ ~ ~ o l i c y ,  uor 11o\\ lolic lir. ,hall  lend i t  to a par-  
t i c ~ i l a r  pcwon. Tlie inr esinlentj art, ill tlic guardian 's  di-ere- 
t i c i i .  nq they m.c ulmn his ~.cy)on+ihility. 

It 11111st, acrordi1ig1.r-, he cwtif i id  tliat there is  no prror i n  
the d c c l ~ c ,  and  tlic l)laintiFs J I ! I I * ~  1137 the costs i n  th i i  C'ourt. 

I. hil(,licc. in ali trlli\\.ei. :rz t o  ;in!. 111i1ttt.i. vliay1.11 ill t h e  I ~ i l l  , ~ ( I I , .  no t  
; ~ l t ~ o t ~ n t  to : L H  admi.;-i11n ol' tllv r;lc.t. 

:3. \l-lirn i n  ,iustificirtion of c.:~ntluc.t, not  ecluit;rl)l(x, c . h , r ~ y ~ l  i n  t h e  p1:iin- 
tifl"5 l ~ i l l ,  t h e  ( l f ~ f ~ ~ ~ i ( l i ~ ~ ~ t  nIl?g!h- t h a t  tl ic pla i~i t i lT 11~11 i ~ i i l ) ~ ~ o l ~ ~ r l y  
~11cncltd a t  la\v t h e  - t t ~ t u t e  of l i t i ~ i t ; ~ t i o n z  t o  .oiiie I I ~  l i i >  cl:lliti-, i t  i- 
ittv11111Ir11t 1111 l t i ~ n  t~ <lto\r t11:lt i t  \Y;LS ~ ~ t i ( ~ ~ ~ ~ i ~ ( * i e ~ i t i o t ~ +  iri t 1 1 ~  11Iaiii- 
tifl' t o  ava i l  Iiini-rlf of .uch a 11Ic~: i .  



tlicrcof i h o i ~ l d  be rrcclitcd to the initl Grillill u11o11 :I s t~ t t l c '~ue~l t  
he had  preli:rsed, \ \ i t l ~ o n t  taking all as4g1lllit~l1t tliyrc,of-that 
( h i f i n  11,itl :11v1 paid oft :I b o ~ I ,  111 nliicli  lir h a d  bccii the inrcbtp 
of t T o l l ~ ~ i o ~ ~ ,  c~xccutcd l o  one Josial i  ( '0s  in  Febr~i :~r\-  153:3- 
tllnt, iil1c.e tlic d t a t h  of Gritfin, t h r ~  plairltiff, wi th  the fiinds 
a n d  f o r  11ir bcwcfit of ill(, cst:~tc of lli i  iiltc~.;tntc~, Iiad 1)ui~c.lla~rd 
t n o  notes cxer l~ tcd  by J o l i n m l  to Icoit(lr, T u m e r  & ('o., Ijut 
1l:ld takcn n o  a s s i q l u ~ c > ~ i t  t l~cvof - tha t  ill a c w ~ ~ w r r a t i a n  be- 
tween tEw l)l:~intiff a n d  ill(. said Jolmson, t h e  la t ter  : t d l ~ ~ ; t t ( d  
all tlie ahorc, clai111s to be good, m d  :~grec.d tha t  t h r y  shouid lw 
allowed ill the sc~ t lc l lmi t  of the dmlings h c t n w n  l~ilnself a n d  
the 1)laintifi"s i i ~ t ~ s t n t c ,  n ~ i d  on 18  ,Ipril ,  1539, c o n i c w ~ l  
judgnlent fol. a l l  of t l lc~u,  cxccpt t l i ~  c ln i~ i i  f o r  diione? 
pa id  a s  hi?  s ~ u c t y  oil the not(, to ,Josiall Cos,  a n d  thnt  ( 7 1  ) 
f o ~ .  tliv two ~ l o t c s  pmc~liascd f r o r ~ ~  T n r u c ~  & ('0. T l ~ c  
plailitiff fn r thcr  all(,gcd that  a suit lia\ ing been institlitcd 
ag.zti~ls: hi111 :IS the ac l~~l in i s t ra to r  of Alndrew Griffin hy tlic, 
snld Baker  Jol l l !so~~.  on : m o u n t  of c w t a i n  d~111ands of t l l ~  said 
Johr i so~i  acninst tlic said GrifKr~, a l i s i ~ ~ g  out of thcir  dealiiig\ 
aforesaid, the causc came on  to be tricd a t  the F a l l  t e n n ,  1839, 
of D;L\ io Snpcrior  ('ourt, arid on t lie t r i a l  tlw plaintiff ch in led  
:I crctlit fo r  t l l ~  rcl-l~clcti\e i t ~ ~ n ~  liereinb(~fore ~nelltiol~(,cl, bnt 
tlic said J o l m s o ~ ~  nftci~ly reinstd to allo\\ them, a n d  tlwp u e r e  
~acjec*ted-ilint ilie w i d  , Jo l~ i i~o l i  obtaili(v1 a j i~dgiuent ,  exell~diiig 
t l i ~ q c  credit.;, f o r  tllc, inni  of $271 n d  costs, mid iqsucd a n  
esecut io~l  to coiill1~1 tllc p : i : 7 ~ ~ ~ c ~ ~ t  tlicwof, a n d  that  shortly thcrc- 
a f ic r  thc >aid J o l i ~ ~ s o ~ ~  d i d  intc3statc a n d  iiiiolrcnt to n large 
au~omrt .  'L'hc pr:ryc,r of the bill naq for  a n  i i~ jnnc t ion  a n d  f o r  
gcileral rrlief.  

TIIP defend:mt, thc. a d i ~ i i ~ ~ i e t r a t o r  of the said ,Jollnson all- 
swcred t l ~  bill and  :~d l~ i i t t ed  tha t  t h m c  Ilxd hccli nlarly di,al- 
ingq Ir~c~t\r.c~w the  w i d  501inson and  tllc plaintiff's intt,itnte- 
t h a t  R suit  1i:rd heen b ~ ~ q l i t  to :rscer.t;ti~l the  h:rlance dnc upon 
such dcalinqs, and  i u d q ~ ~ l c i l t  obtained a t  the tirile and f o r  the 
s11111 sct for111 in the 1)l:tintiff's I>ill. B y  t 1 1 ~  n ~ ~ i \ r r r  if WR, 

fnrt11r.r adnrittcd t l ~ a t  tl~c, p l : ~ i ~ ~ t i f f  c l : ~ i l ~ ~ ( d  011 i l i ~  trial,  a': ict- 
off,; o r  c v d i t s  ag : r i~~s t  the demands of tllcl dcfrndnnt's iiltestntc, 
thc same credit\  ns arc. clainlcd i n  his bill. m ~ d  t11:rt t1ic.y xwre 
a11 rojcctcd; but f l ~ e  a1isvc.r iilsistcd t h t  t l i t ~ ~ ~ b y  I I O  injiistic-(1 
was dollc to the plnii~tiff 01. to tlic cst:itc u h i t ~ h  11r rcprc+ents. 
bee:111~e jnst d('ili:~~rds of tllc d ~ f ( w d : ~ i ~ t ' q  i11t~st:~te to a n  nnlo~int 
cxcccdirlq tlir~t of a11 t1ic.w offcx~.cd SP-off< or  c ~ d i t s .  ey)cc~i:111\ 
o w  f o r  $300 wit11 11i11c years' in t r rwt ,  m d  0 1 1 ~  f o r  $170 n-it11 
six c i i r s '  intcxrcst. and n l ~ i c l ~  dclnwntl~ n c r c  so1ic11t to hc I Y -  

covered ill t11:1t acation wcrc hcld to  I)(, h a r 1 d  by  tile statute of 



0 ' def(~nc1nnt's 111tc.-t:ric' i n  13eIu-lrlg t o  : ~ l l u n  the credit; clninwd, 
>I.: h e  V : I ~  Ijoimd to do 11)- 1iiq ngrrement. Tilt *ilenccl i n  t l ~ c  
an.vclr a. to tha t  :lgi~ccltle~it i- n bu-picion. c i i c . n ~ i t - r ; i ~ ~ w ;  
but. ac~roidniq to tllc 1ulr.5 of n court of cqility, i t  doc, not 
n:no:~nt to  nn ad1ni.:-ion of' tlte~ ntiiti PI.  e8117rz(,(l. JYlir11 all 
:nl.ncr. i.: l ) c l~c \cd  to !)c tl( . i igncdl t l t f c c t i ~ c  f o r  tlic I)tll-j?ov 
of i n ~ l ~ o - i l ~ ~  on t h  l~;:rin~lff tlw I ~ i ~ r t l i e n  of 1 ) i ' o r i n ~  n l i r i  the 
d ( ~ f e n d a ~ i t  i.; i n  c ~ n w i c n c e  b o n ~ i d  to admit  th? p r n l ~ r r  co11r.e 
iq to r x r c l ~ t  to tlic' :rii,nt,r nnd co111pe1 tlw dcfcnchnt to put in 
n coitil~lcte on(.. T h e  ngrcpiilent bcing npitllcr ndinittcd nor 
dcliicd, the illtli~itiff i. lnit to proof of it .  m d  the o ~ i l y  el-idcnce 
t c ~ i t l i l i ~  to c,-tnhliilr i t  i s  tha t  of Tcn1ii;on Cheqhirc. 7'1ii.; v i t -  
rip-s dcl)oic.:. t h a t  on 1~ Apri l ,  Iq:lg,  the dcfcvdn~lt ' -  intc'-t:ttc 
conf(-ed hcdort~ hi111 a magi - t r :~ t (~ ,  and  upon tlmt confcqsion 
tlic n i h ~ c - 5  r e n t l , ~ v d  n i ~ ~ e  j r i d y n c ~ l t ~ ,  11-hich he  pnrticulai-izcs 
b- t l ~ c i r  r w p c c t i ~ c  a~nountq-that tl ir  w i d  in te i t a fc  reqneqted 
tlic~ plaintiff not to l".('i.: t lwir collrPtion. and  aq-urcd llim t h a t  
tlicy q l ~ o ~ i l d  al l  Iw n l lo r~  rd i n  t h e  sc t t l e~nent  of ~l-lin tc31 c r  re- 
c m c r r  tlic. i ~ i d  inte-tntc lilnlic i l l  i h c  ~ u i t  tlien l m i d i ~ ~ q .  S o  
pl-oof i* o f f ( ~ 1 ~ ~ 1  of nn  aq?ccmc.ii t extending to tlic other claims 
of rlie plaintiff,  nor  doe. 11c  pro^ c :xt nll tllc liability of 01% a 

p q - ~ ~ ~ n t  hy his  intestate, hccnusc, of the notp n l l e g ~ d  t o  
( 73 ) h:11 c liccn e\ccntcd hv him nq w r e t y  f o r  tlic clcfenrlant'i 

intc-tnte. T o  tho c s t m t  of tlic, n ~ r c r t t t ~ ~ l t  t1111. p r o ~ c d .  
n e  th ink  the p l a i ~ ~ t i f f  is entitled to relief. H e  could not set 



up tllcsr. e lai i r~s as  s~ t -of f?  a t  law, f o r  tlir juclg~~ients  were rcn- 
dercd since tllc drat11 of his ii~tcst:rtc, aird tlic3refore mere not 
due i n  tlw same as  tllc tlcrl~:mds soaqllt to  he rnforccd 
by the  plai~rt i f f  i n  t h e  suit a t  l a x - a d  besides, the judgillellts 
n w e  not rcntlcrcd un t i l  aftor the  w i t  a t  l aw h a d  bccn bro~lgl l t  
a n d  t h e  cnure pu t  to  issnc. 

T h e  hrcnch of the ngrceinciit to  allow these jnclglne~~ts  a5 
creditq is  soliglit to  1w CSCLIS(~ ,  I~ecau i r  tht. plaiiitiff ulicoli- 
~ c i e n t i o n ~ l ~  a ~ a i l c d  hilnsc3lf of the  s tatute  of limitations to  
bar  s o ~ n c  of t l ~ r  clc~lnm~cl~ ;~pqin; t  hi4 illtestate sought to  be 
r e c o ~ c r c d  in that  :retion. Thc. nllcgcd f t r t f  is  not sllenn bv a n y  
proof, and  i t  n c r e  s11cn.n thcrc is  no i n a t t e ~ ,  ill cqnity allrgcd 
or cstablisl~cd, rcndci*ing i t  ulic*oaic~ic~ntious to  plead tha t  statute. 

T h e  Conr t  dircr ts  :I rcfrrcnce to  asccrtniil \ \ha t  d l  be the  
t rue  ba1:mce due to tlic d r f c ~ ~ d m i t  as  adnlinistlxtor of Baker  
Johnson npon tlie j u d g ~ n c n t  rendered i n   fa^ o r  of his intesta? c 
a f te r  d(duct i i ig  tllc :rrl~ourrt of the s c w r a l  j n d g ~ i ~ c n t s  confessed 
by  tlie said ir~tcstn te hcfore the  ~ t ~ a q i s t r u t c ,  :mcl reserws the  
case f o r  furt11c.r dirc,ctionr 11l)on t h r  c o i ~ ~ i i ~ g  i n  of the answer. 

A, having a jlidgment a t  law against J3, a contract \vns made hct\vcen 
tlieni, by wl~ich, aq B nnclerstood it, 11e \vas to pap the amount on 
n not(. o r  bond d i~e  by -4 to another perion. l3 aceor(1ingly s i ~  

paid the amount  and had n credit endorsed om the note of A f o r  
tlw anlolint of the mid jutlginent. 1h1t :\, decl;n.ing his ~nitlcr- 
+tancling to  be that I3 \\.its to pay the \\-hole nmonnt of the note, 
\v l~ ic l i  \vns grpater t l~an  that of the, j n d y ~ ~ ( ~ n t ,  and allyiqg illat hc 
vlxi~ncd no belletit fro111 the cwdit \vllich ]lad 1)oen pl;~(+d on  the 
notc, i~sued an rsecution on 11is jndgnrcnt, \\-hncupon B ol~tainecl 
an injunc+ion: Ilclrl. upon thew fact- appcal.in: in tlie bill  ant1 
nns\vcxr, t l ~ t  the c(1111.t \v0111d not tli?iolre the injlinc.iion 11po11 ]no- 
tion, lnit n-onltl c~ontinue it  until tlw I~r :~r i iy .  







I N  TIIE SLTPREXE COURT. 138 

1. 1Ylte1.e -4 cow~imied  to t lc l i~n.  to B n qual~t i ty  of cnl.n, ant1 R i n  con- 
~ i d c r a t i i ~ u  thereof, 11y a ~ p : n . a i c  covenant, e\-ecuted at tlir i;\llie 

time, contrat.trt1 t o  d i ~ l i ~ r r  to 1 a quantity of I~acon, and  1 l1n\i112 
fnilctl t o  ~ P ~ ~ O I . I I I  l ~ i ,  co\-(~iiitnt, stled B a t  1:1\r npoll his iU'bi 
co\ t>l!;l~rt: lIc7d. that  the two corcnamt; pya\\ in? o11t of tile ~ a ~ i i r  
m n t n a d ,  ant1 ~~xcc.otrtl a t  tht: .irnle t i ~ ~ ~ e ,  arc  to-l)i, t;il;er~ t t lg i~t l i~r  
and ~.e,?ardrd ns O I I P  i ~ ~ - t ~ . i ~ i ~ i e ~ i t :  ant1 73 i ~ o t  11eing i ~ l ~ l e  t o  tlcfencl 
11imsclf a t  law wa.; cntitloil to wlief :lc;tiii.t l i i s  i.o\.o~iilrit ill l?illii~j.. 
Jic ld  f~lrtltci., tha t  O I I P  vho  lind l~l~rcltased R'z  i.n\.cw;r~it i111t1 take311 
a n  n.-i:n~~~ent of i t  f rom -1, ~ i t h o n t  notice of E'i eqt~it ; l l~ic ~leferic.r, 
n.as still bound by the s.tliic erlnitie3 t o  which -1 nu, .nbicct. 

API>~-II,  f ~ o l i l  311 in t e r locu to rp  arch of t h r  Col i r t  of E t j u i t ~  
f o r  I: ro lm ( ' o n n ~ - , '  a t  F a l l  'l'( ~111, 1%3. h i s  I I o n o r .  J u d g r  
V n i t l y  presiding. 

Tllc I ~ i l l  i n  t h i s  c.a.r, wliic.li n a s  filctl i n  Se l s t e inbc~ .  Is-kl, 
sc3t. fo r i l l  t h a t  011 21 I ; E ~ I ~ I I ~ ~ > - .  1$10. t l l ~  d r ~ f c ~ n d a r ~ t  T,ilitlwy 
col~t r : ic+cd n:11i t l ~ r  ~ll:rilitiii '  t o  q,11 liilii 100 1)11511(~1~ of corn, 
t o  be d c ! i ~ c , ~ t d  t l i ~  w ~ r  dal-. f o r  1,"O poi~nd;.  of bacon.  t o  
be d c l i ~ e r c d  tile ~)l: i intif i '  o n  1.i - \p r i l  f o l ln~ r i i~ : ;  ~ l l a t  t l i ~  

11lai1,tifi' tlieli c a w  11;s corcli :~ll t  to L i ~ i d ~ n ~  i o r  ilie de- 
( 7q ) l i \ ( ,~:  of t l i , :~  q u m ~ t i t p  of l m c o ~  on t l ic  d , ~ ~  i t~ r i~ i iou -c1 ,  

a n d  : ~ t  t l l ~  +aliic t i lne  L i i ~ d s n y  c \ c ~ i ~ t c d  t o  t l ic pl ,~il i t iff  
a co~-e11:1n+ f o r  121~ d:il;rcrr of t h e  i o l ~ r ;  t h a t  t h i i  occurred  
i n  Gui l for t l .  n11( 1.i. tho l)l:~ii\tii 'f ~t~.;ii le-:  i l int  L i n t l ~ a ;  : i l ~ o  zn \  e 
t h c  pl,li~ii-iff a I(1itrr to' n ~ ~ r . o l l .  i n  \ ~ l i o v  c:rrc3 111. :~llcqctl lie 
h a d  co: 11, d i rcc t i l ig  hi111 to d v l i ~ - ~ ~ r  400 ln~..hf~l-  t o  t h e  lllnin'iif. 
'1'11~ hill f n r t h r r  i tate.  i l l a t ,  i i iuncdia tc l \  t l i c w ~ a f i ( ~ r .  1, ind-a? 
~ w l r t  to  Xn i l iwr i .  R o c l r i ~ ~ g l i o ~ ~ ~  ('ourit-. ~ \ l l c ~ e  t l ic dcfc1ii1,::it 
I3l:icli .witlccl, a n d  ~ h c w .  i n  y:~ti+i'ac.tinii of n prrr iou . i  debt  
of $7:  :\lid f o r  t l ~ c  f u ~ t h e r  ~ 1 1 1  of $35 t lwii  a d r a n c c d ,  lie -old 





f:iil.; 1111; as t11:lt 1 .~111  ~ L O [  iw . - I I I ~ - ~ I . I I  ; i t  1;!\1,. I ~ I I : , I I  7 1 1 ~  I . O I I ~ I , > I ~ ~  

is ~ I I  r h  for111 of i i ~ c ! q ) i ~ ~ ~ i l ~ ~ i r r  i 2 c ~ ~ ~ ~ ~ ~ : ~ ~ ~ t s  i11 , . I , ~ ) ~ I T I ~ I ~  instr11- 
l i l i ' l i t . G %  111v 11l;ti~itilT i- 1111du t111, ~ l i , ( , ( , > < i : ~  of C C I I I I ~ I I C  I I I > Y ( ,  to  
wstr:li~i tllc o t l i ( ~ i ~  11::rt~- f1w111 t h l d  I I ~ I ( ~ o I ! G ( ~ ~ I ~ I I ~ ~ ! I ~ I ~  LIGC of r h t  

r 7 l e ~ a l  nilimltagc. 1 1 1 0 ~  i: a c'le.ar c .qniv ill f : l~-or  of rhe 
l)l:lil~tiff ~ g a i l ~ . ; r  Lilitl\:ly, who (.:ill l ~ o i  IF :!lloivc~tl to i!~a!ie ihc  
11lailltii-f 11:ry f o r  n-liar 111. n c w r  got :ii1(1 call not gc.t. T h a t  
cqu i r~- ,  il:c!etd, wa:: but fi.cbl>- qui.;io~icd a t  1111: l i ; l i ;  I~ut  the 
c:lw 7.1 :IS l n ~ t  on m o t l l ( ~ r  j~oint .  

It was xi id  tll:lt a n  cqi~:tl or - ; u i ~ ~ r i o r  cyuitv a~xi.e:: in  f:tvor 
of the o!her dcfcwd:ll~t. E la rk .  a s  a ~ , ~ ~ i ~ . l ~ a v r  fo r  ~-:lluix mld 
~ r i r h o n t  niiticc. of the l)l:iiuiif"s cq l~ i ty .  Ih i t  t l ~ : ~ i  is contrary 
ti) v t t l d  l ) i i~ic . iplcs  Fo? r lic a t l ~ a n t  Llge of trnilc a i ~ d  the 
m d i t  of nrgotinhle Impcr., t11v as.sigirc~c.i of 5uc.h i n s t ~ v l ~ i c n t s ,  
bed'oic. thc i i  dislioiio~~. l ~ r l d  tlieli~ 21; n b w h ~ t c  on.ilc.!.-. both a t  
law m c l  in  equity. l ~ i t l r o i ~ t  air?- irg:rrd t o  tllc state of the  
tle~alilizs h ~ ~ ~ v c ( ~ 1 1  the oripili:ll l::rl.tic~s, ni~les; t l i c ,  : t s i igi~w l iare  
11otic.c that  hi.; asxitplor n i y l ~ t  ~ ~ o t  to 11:1ss oiF t11v 11i1pe.1.. 'I'liat 

is h!- foicc, of the 1:iiv ~ncr ' l ia~l t ,  oia t l ~ c  statiuc; 71-liich 
i X O  j a u t l ~ o r i z i ~  slid cwcourngc~ tlw xcyotiat io~l  (1:' r hwe  ill- 

t l ~ ! l ~ l ~ ~ ~ t s ,  aiid ( . O I I S ( Y ~ I I C . I I ! ! ~  ~!ii:ii!~l ~ I ' C I ~ X ~  t l l ~ . ~  ~ 1 1 0  

w t  ir 1111 in eq:iir~:, n:: it ~ - i w i ~ - i , s  1111 1 1 ~ 7  for('(, fl,oni the a s ~ i g n -  
~iiclit .  A l ~ ~ i l  i t  n.:ts 1::iil clo~r.11 tli:~t it  n-:!< i n ~ ~ l i i l l m l t  011 any  
one :rlio took ::wimiiimlt of n bc~iitl to 11c i ~ ~ f o l x i c d  b ~ -  the 
obligol- cniiciwiillg rhi' ( ! ~ r / r ~ l f ~ r l i i  due npml i t  : n-11ic.h if hc~ ~ t g -  
Iwted to do, i t  Tv:r.; hi. ow11 f a l ~ l t .  ai1i1 11c sllo111d ~ i o t  txke 
ad\n~~t:rgc> of hi. ~ T \ . ! I  11cc.Iirs. 111 triitl:, tho a.;sigricc of a 



1. .A vi111111t:1ry V ~ ~ I I \ - P ~ ; I I I ( T  of land,  11~f11ria o111. St ; l tntc  of IS10, ch. 2SS, 
tllo11oll fill. thc  111c11.ilorio11.; ~ I I I ~ I W  of l ruvi t l inz for n \\.if(. or  c l~ i l -  
tlwn. \yay. 11y thc St;rtutc 27 I<liz. (*. 1, f r ; r i~ t l r l l~~nt  anti yoid ; L ; : I ~ I I . ~  

;I s ~ i l ~ ~ t y u o n t  p11rc11:trcr for 11 f:liv p r iw,  \r.l~c>tlwr the l n w c l l i ~ s r ~ . ' l r ~  
~ l o i i i v  o r  not of the p r i ~ r  COII\-C? IIW?. 

2 ,  IT-vcn \vlln.e t 1 1 ~  cont1.nc4 o f  11in.i.11;~ - i s  i-: c~c ' rniol ,y ;111rl tllc pl~r( . I i i~c( '~.  
is info1.11rc.tl of il~ra 1,l.ior ~~: i~r i to l . i (n~ . ;  - i ~ t i l i ~ n ~ ( ~ ~ ~ l ,  tllai s('tt11'11111l1t is a 
~ l i i l l i ty  ;I\ ;ry!.:~in-t tlrc 1111rcl1;r>c~r. ul lo l ~ n s  :t r i g l ~ t  to call f o ~ .  t l ~ c  
I e p l  title. 





X.  ('.I DECEXEER T E R N ,  1813. 

Rrfirm, C. ,J. The pal tic.. ;ire agi.crtl as to thc state of the 
titlc, ns rcspcct. the far!?. :1nd it is particu1nr:y set forth in  the 
pleadings. Tlicl dcfcild.int's o1)jcction to carrying into eit'ect 
Iiis ~ ~ n i l x ~ t  of pi11~!1:1,~ is, that  in point of 1:iw tlic plaintiff 
c:ln ]lot iiinkc hi111 n c o d  titltl. That d~~l)ciltls n p o i ~  t11c oper- 
ation of the dcccl ~!!ntl(> ill Sovc~iiibcr, IsX,  1,- Xlr. Jlorri5 to 
his foixr so~ls, its :~g:iinyt tlic phii~tif'f :(lid his \evclor. I I a r ~ e l l ;  
n 110 n ~ r c ~  1mil1 p u r c ~ l ~ w r s  for full rnlnc, paid alld took c.ol1x c - 
niic3rs i n  fcc. witlmu: miv riot:ce of t11r dccd to the sons. That  
i l : ~ d  is c s l ) i c ~ ~ , !  I O  I)i. ~lladt. i'oi. 1 0 ~ ~  slid affcctiall, a r ~ d  oncX dol- 
lar, a ~ d  p i ~ l y > o ~  to ectil\(,y tlicl land to the, sonc, nt tl:c dcath of 
t i  f t  Tllc ljcvli~ii:liJ- part  of thc consid(wxtio1l is so ob- 
viously nonr'incll nud colorsble, that  the dced must bc wgnrdecl 
as foulldtd on blood oii!~. :\lid lllr instrnlnent is, thel.cfore, 
rcnlly a ~o11int:n.y r o ~  cn;nlt of tllc fntllcr to stand scizcd. to his 
on.11 ure thiriilg his lile and nftcrn:~rc! to the use of his sous. 
The opi~lioir of tlic ( ' ou~  t Is, that  as a c.omeyancc to the sons, 
i t  is  ~ o i c l  as against tllc wbsrql~cnt pllrchnsers for :I 

~x luxh lc  con..;dcr:ltion, ni thont noticc; and, thercforc, ( 84 ) 
that  the 1)lniritifY is nLlc to illnlrc to  tlic drfcnd:rnt a good 
title. 

J T l i a t c ~ e ~  douht iring bc c~ntcrtaincd. wllcthcr the 1mrposc.s or 
thc Innpnagr of tlic act of thc 2 i  Eliz., c. 4, nutllorized the 
c o i i ~ t r ~ ~ c t i o ~ l ,  T Y ~  C O ~ I ~ C ~ T C  that ,  before our Act of 1840, C. 28, 
i t  n a s  scttlrd so firnily as not to be s11:ikcn by ally nuihority 
hut thnt of thc Lc~qiilaturc. tlint a. ro1nlltm.y conrcgnucc. tllongh 
for the in r r i t o r io~~s  1,urpov ?f proriding for a ~ ~ i f c  or children, 
is, by that  statute, made frandnlcnt and m i d  against n sul~se- 
c p m t  purchaser for n fa i r  price, though ~ i t h  notice of the 
prior convcyaiicc. I t  was held that rloticc nradc no d i f f r rn~ce ;  
because, if thc purcllnscr knows of the dced, lie knows also that  
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I)?- law it  i~ void. 1 1  I ,  5 I .  0 .  Tlie dortrilie lini 
i n  I I I O ~ Y  ri~c.11~ 1,c~riod.s bwii xci-oral tliiws innch discussed ::lid 
~ e j l l s l ~ l l l ~ ~ ~ ~ .  .IT I ~ I T V  :irp t l l c 3  cac(As of D(,!' x{~,,t!~,~, I 
s c ~ ~ ~  I k l ) . .  :;32 ; I)o(j  r .  J / ~ ~ t o i i t ~ , q .  P l<::d:, >!I : :111cl ii!'/? 1 . .  i!is/lo/, 
7 f I 2 I I .  6 .  I t  nc~rc~r  lins ~ I I  ( loilI)t(~l tll:~t :I j)11lS- 

c11:~srr. ~ v i t h i ~ ~ l t  ~ ~ o i i i ~ o  \\-as ~ i t 1 1 i 1 1  tlil~ I I I I J : ! ~ I ~ I I , Z  of tlw : i (  tJ f o r  
] I 0 1 1  1 1  1 i l l  1 f :  is 2 i i l l .  'I'll? xirll~g!e Ira$, 
nlic.rilc~~ oiii.. 1\-11o h a d  notice of n l,i.ior c l ( ~ d  I)r>t'ow 1~ boiiglit. 
( ' ~ u l t l  o r  sho11ld 11r :11m <:rid to 11c. t l c f ~ a u d c d  it .  AIs it  has  
h(v,li jiiat ~ r i i i a r l i c~d ,  i t  X:IS lir,ltl : ~ t  1:ln- i r l  tllc caws cited aud  
Otl!C'l'i, t h t  lioi!lae di(l iiot li?c>\ c.11: tlic c,l!r;.aiioil of ilic stbtnte. 
To riic. -illlie cdrc t  t l icw :rw :il.;o 111:111y mses i n  equity. 1<r/j!!/i1 
1 , .  Y ' P I I ~ ~ I I ~ ~ ~ ,  2 I ~ K J .  ('. ('., 145; Y ' ~ ~ ! , y i ! , r  1 , .  A j ' f i ! ~ ,  sr:~red i n  2 
Sugc1(>11 T-r,ntl., 160. 111  MI rcl,iojt r .  i'~~~.wrtoft. I S  J-F., S4. 
Lord I<lt loi~ I~elil, tha t  n 1iusb:ind. \\-!lo nftvr ni:~rixiagi> 111:rdc3 :I 
f a i r  w t t l r l i ~ c ~ l t  011 liis wife, eo111~1 1101 a t  he;. instance be re- 
i t ra iucd fro111 s c ~ l l i i i ~  tlle c'statc: 1)crnu:ct lulder the  act  the pur-  
cl!nsc$r, thongll ~ l - i i h  ~ ~ o t i w ,  ~ ~ o n l c l  pc; :r p o d  tiile, :in(?, conse- 
q l ~ m ~ i l y ,  it  c o d d  ]lot be apiilisr c o i i - ; ~ i c . i i ~  to do \\--lint the s ta t -  



.4 i1::11<t~s a tlccd i n  t r l ~ s t  to sat i i fy his twrlitors. 'Tlrc. tlrctl ~.cvitt.s t h a t  
A\ o\\.cd .;c\c~i.:tl tlebt., which :Ire specifictl by t h e  nilint,.; of the. cl.ctl- 
itor.; :rnd his  s111.rtiw. It i t : ~ t ~ s  too t h a t  "lit, is  intlc~btrtl al io to 
o t l ~ r i ~  I I I ~ ~ W I ~ I ~  \YI IOI I I  11r (.an >lot now specify," and fur ther  rrcitc,.; 
t l l :~ t  "lir is  tlrsii.ous of saving I~nrnrlcss the. al)o\.c,-r~:~i~~c-tl sui.etic< 
anrl pryiilg al l  hi% just  debt-, :IS well ot11t~i.s a s  tlmse n ; u ~ ~ c t l  ;rl)ovc, 
an11 of pu)ri t l inp fo r  i1i3 wifc," c,tc3. Ire t11~1i V I I I I V P ~ <  hi< plmpwt!/ 
in trn.;t, t h a t  ou t  of the .:1111e the tlc11t.i nl)ove I I : I I ~ I ( Y ~  shall l x  first 
paid a r~ t l  Clrr s111~4iri; .ho111d he sa\.cd I ~ a ~ . ~ n l ( ~ ~ s ,  nntl tlre w~~~nin i lc : . ,  
cltr*., s11;lll I)e :rpl)licd to  ill(. snlc 1 i . i ~  ant1 I ) m t 6 t  of Iris lvifc: IIcltT. 
t11:1t, i i n r l t ~ ~ ~  t l ~ c  d i r c c t i ~ ~ i i s  of t l r i q  dertl, ;rll tht. ri.ctlito~.;, :IS \wII 
those 1):rrticnlarly n;:li~eil :IS tllosc not named, calnc in cqnally. 





t l ~ t  "tlw debts uboce  ~ c l m e t l  shall bc 6 1 a t  l~aicl." But the 
expreysloll "above ~ian~ecl" is not uscd ill a re\ t l ict td zcl~sc, a, 
me:mii~g thcl d~bt:. l )a~&cularly sl)ccificd, as coiltr:lcl~stili~niillccl 
fro111 the dchts gcii:r:dly, but is uscd to 5ignify "all the debts 
\\hiell llad hecl~ ll~eiitiolied ill the pre\ious part of tlic 
deed." 

T!iis c o i ~ ~ t ~ u c t i o ~ ~  i s  unaroidable; for  vlllcw i t  be cot- 
( > 

rect, tlieic is no p~o~ i s io11  for tlw debt* not slierific~ally desig- 
nated, i l l a ~ ~ u c l l  ns :rccorclilig to tlic dccd aitvr "tlie debts above 
nnll~ed shall be first p i d ,  t i /  ?N" the pro1 isioil for the n i f c  arises. 
But to e ~ c l u d e  all? of t l ~ c  debts is cout m r y  to the declared pur- 
POSC of the d w d ;  and, acacording to the obvious intention, all 
dcbts are to be discharged hcfore the n i f e  is to get anytliing. 
Tllnt is tlic ordcr to n l ~ i c l ~  the word "firqt" applies in the decla- 
ration of the t r ~ s t ;  wliicl? ~iic:uis that  tlic t l ~ l ~ t s ,  :IS a nliolc, arc 
to he paid before the n-ife c:m coule in. Tlie prori&xl for her 
shows the expc.etatioii of n ~ r p l u s  after satisfyiilg n l l  tlie 
cr~clitors. Tlicre vaq ,  t h e ~ e f o i ~ ,  no ~ ~ ~ o f i w ,  a t  the time of ]link- 
i11g the dccd, for dist inguisl i in~ betwecllr tlicl cliff( i.clllt debts; : n ~ d  
1x0 ~jrcference is given. It d l  be eertificd to the Court of 
Equity that  there is no error in the, d c c r c ~ ~ ~ .  

Trmlsmittcd by coilrent of parties from thc Co11i.t of Equity 
of C.ISTVELI,, a t  Fall  Tcnrl, 1843, to tllc Supreme Court. 

From the pleadinqs rnld proofs the e:rv aplwnred to b~ this:  
Bartlett Ynnccy died intcstnte in tllc Tear 1S23, scizcd 
in fee of lands in Caswc~ll C'o~mty, and l cn~ i i ig  s c v d  ( 89 ) 
childrcii, hi? heirs-at-lan~; of whom onc nTas C n r o l i ~ ~ e  I,., 
who intermm.r.icd with the plaintiff, Nrhane, ill 1811, and diccl 
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ill DeceiliLer, 1642. n-itllont l l a r i ~ ~ g  had  issue, aild under  tli? nge 
of tn-cJlii--ol~e years. Some years anter ior  to  the l i~ar r inge  of 
31rs. Xehanc,  u11on a suit instituted b e t w w ~  herself and  the  
otlier lieirs fo r  that  purpose, tllc Court  of E q u i t y  decreed tha t  
a par t  of the lalid sliould he sold f o r  a clirision, and  tiley ~ w r e  
sold b- the ( ' lerk and Xas te r ,  : i ~ d  brought about $22.000. T h e  
i i i o l ~ ~ y  T Y ~ S  m b ~ e q ~ ~ c l ~ t l ~ -  paid iiito tlie ofice of the  Xas te r ,  a n d  
hc n-as direvtecl 1)y the Cvurt to lelid it  out a t  i i~tere;- t  f o r  the 
l)c.~icfir of the parties i n  thc cause; :111d he did so, and  r i ~ e e i ~ e d  
f o r  i l ~ ~ c r c s t  about tlie ~11111 of $6,000. n-hiell he rcl-inrested f rom 
tiiiio to t i i~ ie  a ol~lmrtuiiitj-  ofTewd. Af te r  the  mar r iage  of 
the plai~i t i f f ,  re n i t ,  ill 1\hrcli ,  W12, 11(, took a loan of $2,500, 

. l p r t  of the fund.  ?lid esccuted his 11o11d therefor to the Master.  
III So\-ciii1)c.r. 1542, ail o d r r  n-ns iliade ill tlie cauw, tha t  the  
I\la<tcr ~l ioul i l  I I V  to the llc.irs rc~sl)ec.tirrly tllcir sercral  shares 
of t l i ~  w i d  fund ,  tlie 1 ) a ~ m e n t s  to h e  made to tlie adults i n  per- 
so11 and  to tlic giiardi:lns of the i ~ i f n n t s  r c s p c c t i ~ e l y ;  but noth- 
ing  n.as (1o11c nlicler the same before the death of X r s .  1\1rbarie. 

'I'lic 1)luintiff took ncl i~~inis trat ion of his late ~vifc's cstate. 
n ~ i d  f i I ( d  this hill against tlie s l l rvi~-ing lieirs and  tlic Clerk and  
31:1stor, n ~ i d  t l : ; ~ ~ ~ i i i  lirz:-e his r i fe ' , ?   inre re of the proceeds of 
t l ~ c  e;ile of the lniii! a1111 tlw i i ~ t c w s t  accluliulated to he pa id  to  
l i i~i i .  or > u c l ~  l):rrt tlir,ri.of as  11c. ih eiititlcd to.  

T l i ~  a115n-c.1. of t l ~ r  li~ir::  ilisist:; t h a t  tlic n-lmle fnnil is real  
rstatc. nliil d i~~cc l l t l t~d  to t l r r l i~ i n  lmw.isioli:  11ecnusc tlwrc is  . . 
imtl l i~ig i l l  the c a w  crluiralmt to  actual  wis:n, n.hic.11 n-onld 
l inrc  been i i c .ccs : l i~  to give t l i ~  l i ~ s l x i ~ i d  a11 (.,state bs tiw:~i:t 1jy 
tlic C ~ ~ C S J - ,  :11ii1 13ei.all~~ t l l ~  v i f e  n-a< supported out of llcr 11er- 
s o i ~ n l  cstnte, and  1101 :it all  ont of tlic inrereat nccrnrd oil this  
f u ~ i d .  nliicli, i l l  t ru th .  i:.:ls ill 110 1i:anncr sc\.ered fro111 tlic 
prilicipal. 
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his wife's heirs, as tllirlgs have turned out. Scull v. Jernigcrn, 
22 K. C., 144. The decree of Xorciiibcr, 1842, makes no differ- 
ence. Being both a n  infant  and corert, the decree vould not 
hare  been binding 011 her, as between her and her husband, they 
not being opposilig parties i n  the suit. But  the decree does 11ot 
coaer hcr case in  terms; for i t  gires 110 directions for the pay- 
ment of the shares of the married women, and no doubt the 
oiiiission  as of purpose, as the act directs such shares to be 
inrested or settled, so as to be secured to the wife and her heirs. 
As respects a share of the capital, therefore, the bill must be 
dismissed. 

Gnt we liold that  the plaintiff is entitlcd to a decrce for all 
the interest accrued on his wife's share, after defraying lier 
proportioil of the expense of tliose procedings. Regardit~g 
the original f ~ m d  as realty, get the iilterest is not, for that is  
tlle aimual profit; and the general rule is that  rents or the 
profits of real estate, accrued du r i i~g  the seisin of a particular 
person, go to tlle executor of that  person, and not to t l ~ e  heir, 
nor ercn to one who talws bs- a limitation orer on a coiitiugency, 
which divested tlle estate of the first taker. Profits of land are 
not talien in  laud, but i n  its produce, money; and that is per- 
sonalty. Tlie profits clnriiig the marriage, vested ill the hur- 
band, who has suruired, and those which accrued before. belong 
to tlle plaintiff as administrator. TTe say they bcloilg to him as 
adiilinistrator, hccause we can not regard the suln receired by 
hiin froin the Xastcr ,  for  mhicli be gare  his bond, as reccircd 
in  his own right, or in any o t l m  light than a loan. H e  
exercised no right of o ~ ~ i i e r s h i p  o ~ e r  the fund ;  not even ( 9 1  ) 
becoluing a party in tlie cause, as f a r  as appears. Con- 
sequently, he succeeds to that  par t  of the fund in  his reprcsen- 
t a t i ~  c direction. 

1. Tlie marriage of a lunatic, during thc pried of 1unac~-, i? : tbwl~~te ly  
roid, and may be so declared by a Court of Equit)-. 

2. Upon a n  application for divorcc on tha t  ground, when the fact of inen- 
pacity of mind is e~tabli-;hecl, tlie conrt Itas i ~ o  discretiun, I ~ u t  is 
bound to  pronounce n drcrec of nullity of marriage. 

3. I n  a ease of allrged insanity a t  the time of the marriage, subsequent 
acqaiesec~~cc~ t111ring 1o11g or f l y u e n t  periods of untlouhtrtlly restored 
reason would hc cogent proof of competent undcrstnnding a t  the 
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2 ,  _\ ,nit fo r  n111lity of n1arrii1-e on thc. :_.rinnrtl of in- iani t~.  niiiy be 
I~ro11~1lt  e i ther  in  t h r  m i n e  of tLe luna t ic  11y 1ic.r p;n.c!iall o r  in  tlie 
ni~iiie of tlie guard ian ,  t l i o u ~ l i  the f o r ~ l ~ r r  i-,  f u r  ,olnc rca-011-, t h e  
prc'ferable tour-t. 

Can-e transmitted bj- c o ? ~ w i ~ t  of parties to the Supreme Court 
fro111 tile Court of Equity of ; \ l o s ~ c ; o ~ i s c ~ ,  ar: Fall  Term, 1S4-3. 

Tliis n-:L:: a suit of 111lllit~- of marri;ige, iwti tuted in ,1ug~ist, 
IS41, hy Lc'tiiia 11. -1. Crulnl~.  acting 11,y l m  comiiiittee, X. D. 
Liliclsuy, against the l~retciidcd husband, H c n r -  lilo1p.11, and 

1~r:iyiilg that  a n~arr iage  d e  f i ic to,  ccl rbrntd  bc tmeu 
( 92 ) those l~ar t ies  in Octnbc~r. IS:';!), ins- l)c prolioiuired null 

a i d  roid, by reason of the said Letitia being, at the time, 
of uilroanirl ~ii ind,  and not c a p b l c  of asiel~tilig to the same. 

The bill states that this ptrsoil xvas of iuo.st respectable 
pamitngc ;:I Guilford Couiitv, and that she was tlwrc ~ e ! l  bred 
and cducatrd, and forlliecl a l3nrt of the best societ?- tliere until 
her ~iiarriage in 1826 n-it11 Ciol. Joliil Crulnp, n l ~ o  resided in 
I\lolltgon~ery Coim:j-, :mcl was a gent1c:ii:m of fo r t~ i :~e  and char- 
acter; thnt as liis v i f c  t1ii.i lad?- conducted herself v i t h  pru- 
dence ancl propriety and x o r e d  in the best cirrlcs until she ar- 
rived to about the age of tllirt- and had five children; tliat, at 
the birth of the last of thrse cliildrcli, she n-as attacked n i t h  
p u p r l ) e ~ d  fevw attended 1 ) ~ -  11i:nii:~ ; and that .lie was then par- 
tiall>- rcstorecl to licr rcason, but su1)jcct to occasional alienations 
of i t :  that n-liile in that  unsrttlctl ~tn1,e of mind, her husbantl 
died in  1S36, and that  bj- tlint men* she bccnii~e cntitlcd to an 
indcpndent  propert- .  The bili then stares, tliat soon after- 
xrarcls slic became a co~ifiriiled liin:~ti('. harilrp no illtcrrals per- 
fectly lurid, and gcr~crally r i t h  bui little g1iim:eriiq of rcxson; 
that in July,  18393, she ~ v a s  duly fo111id to i,c, a lunatic and in- 
capalile of managi i~g hcr affairs, mid that .lie liar1 so hcc~l con- 
tinuall- from April, 18% ; and that  tlic Conrt of Xo~itgor?lery 
the11 appointed her brother? T i l l i nm R. D. Lindsay. the guar- 
dian and committee of her peri.011 and property. T!le bill then 
statcs thnt XI'. 1,i:idsny i~cmorcr! hi.; sister aiiioi~g her ~*elntioiis 
in G~:ilforrl, in the hope that the persons and places thnt had 
been fsmilinr to  her, a i d  the o1)jccts of 21~r regnrd in early life, 
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might soothe, if not rcstorcx her mind; but that, after a tr ial  of 
some months, i t  ~ r a s  found ratlier to exncerbnte than to alleviate 
the inalady; that  in conscquelicc tliercof he took her again to 
Mol!tgomerv and placed her in the fm~ri ly  a i d  under the care 
of N r .  Littleton Harris ,  a rcipcctahlt~ lwrsoll, niid the friend 
and executor of her late husband. The bill then states, tha t  
i n  October, 1839, 1Ir .  Harris, expecting a l u g e  conlpni~y for 
some days a t  his llousc upon t l ~ c  occasion of the marriage 
of one of his childrcii, 1)laccd Mrs. Crul~ll-, midcr tlie ( 93 ) 
care of a falllily in his 1ic4gliborllood. nanwd I'allncr, of 
good rel)utation, that she might be duly attended to during the 
festirities ill his own family;  that on tlie surceccling Sunday 
Mrs. I 'ahiic~, l l a ~  ing occasion to leare Imue for the day, took 
Mrs. C n ~ m p  and her serrant to the l i o u ~ >  of Cl~arlcs Illorgan, 
the father of the l ~ r e w i t  defendant, who resided m a r ,  and re- 
quested that  she might be receired and kept out of Imnu;  and 
she was accordiligly so received by Mrs. Norga11 and the fam- 
i ly ;  and that, during the day, the dcfcndant, Henry  IIorgmi, 
a young man of t l ~  age of tv7cnty or a little n lnx .  xrithout edu- 
cation, standing, prol~erty or expectancy, and with a rieny to 
gain the property brlonging to tllc lunatic, arailed liimvlf of 
the opportunity of har ing  lier in his power, and ~ r i t h  the llelp 
of the other nlcw~bers of the family, lncrailed on her to agree 
to marry  h im;  that she was then held under guard until a 
license could I)c procured, and the nest day they were married 
by a Justice of the Peace, clandestinely, i n  a field, a t  a distance 
from any house, and n4tllout the kno~rledge of an)- friend or 
relation of 1 ~ ~ 4 ,  and in the company only of the family and 
relations of the clefend:~nt; that  Morgan resided in  the mansion 
house situate on N r i .  Cr~iinp's dower, which he leasitd from her 
guardian, and that he and the defendant and the ~rl iole family 
had actual knowlcclg~ of the statc of this person, and that it was 
notorions t l ~ n t  sllc n as a lnnatic and under the care of a g ~ ~ a r -  
dian. Tlie bill furtlirr states that slw has continncd a lunatic 
ercr  since; though she has hornc a child sincc the mtrriage. 

Tlie a l i r rer  a t l m i i ~  prer io l~s  attacks of derangement. and also 
tliat tllc pnrtp has labored u n d ~ r  them sincc the marriage. But  
i t  alleges tliat, during the nllolc time, there harc  bcen frequent 
lucid iutcirals;  and it nrers that  sllc n-as in a l~ ic id  state at the 
time of the mnrriaqe, and unilcrstood and assented to it. The 
defmdnnt tlwics that she  as p1t ~ m d e r  restraint to induce her 
to agree to tlw marriage, or t11:lt he desired i t  for  tllc base 
motire of interest; and Ilc says lic r a s  actuated by his attach- 
lnc~l t  to her for her p e r ~ n i ~ a l  att:.actioils, amiable dispo- 
sitioli and nlental accompli~ln~le~lts . .  R e  admit. illat he ( 94 ) 

GD 
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did not regret the favorable opportuni ty of maliilig a pro- 
posal a t  his father's, and  that  he arai led hini.;elf of it. H e  
* a y q  t h a t  slie a t  first declinerl i t  on account of tlie difference 
i n  tlicir ages, but tha t ,  upon  his preqGng h i s  quit nit11 all  the  
ardor  of a sincere attaclmlent,  she finally + l d d ,  and v i t h o u t  
ally influence f r o m  his 11arc11ts or a l l  other  perscr .  Hr adlilita 
tlrat she exprcswd fcar3 tha t  i l l ?  mirrlrt be deniandc(1 b r  X r s .  
EInrr i j  on helialf of her guardimi. and  tha t ,  nl ien Ire n m t  for  
the  license, he gar e directions that  *hr slro~llcl not he surren- 
dered to a n y  person nlrilc he x7aT gone ;  and  also that  he,  f ea r ing  
some S U C ~  i n t e r f e r c n c ~ .  soon af ter  obtaining her  cmivnt ,  n e n t  
ten mile< i n  the  liiqlrt fo r  the 1icelr.e. and  e n g a p d  a magistrate  
t o  come the n c s t  morning to ~ ~ e r f o r n ~  the ceremony;  and, the  
justice of the  p a c e  h a ~ l n g  d c l q c d  coming longer tlian he 
thought he ought, the p a r t y  set out to  get another, ~ ~ l ~ c n  they 
xi7ere o ~ e r t a k e l i  on the road by t11- olic 1)reriously engaged ancl 
were there mar r ied  about elere11 o'clock i n  the  m o r n i ~ ~ g .  

T h e  plaintiff e n t e r ~ d  replication to this  a n s w r ,  man)- deposi- 
tion< ~ r c w  t a k ~ : ~  rill b ~ t l i  i;d,es, 21!d, the ~ ~ i i s c  ?y i ly  v t  f o r  hear- 
ing,  v a s  reniorcd to the Supreme Court .  I t  is unnecessary to 
recite the facts  off'ered i n  evidence, as the7  a re  sufficiently 
referred to i n  the o+ion delirered i n  this Court .  

RTPFIS, C. J. I t  is not usual fo r  the Cour t  to cliscu~s e l i -  
dcnce ill detail  ; and ,  to  el e ry  onr  conT ersant  n it11 the proofs i n  
t l~ iq  came. the  reasons mill be oh1 ious. n-hv TI-e should decline 
i t  upon this occasion. It is  suiiicient to  s tate  it3 effect to  be 
ful ly  to sustain, and  exen more t h a n  sustain, the statements i n  
tlrc l d l .  Upon  the question of fact  there i i  not the bliglitcst 
doubt. Tlrere ii a vast 131a.q of depositioris; and  al l  of them, 
including e ren  those of the tlcicndant, and  n c  m a y  almost qay 

tlie ansxi-er too, t a k w  as n ~ I r o l c ,  establish i n c o n t ~ s t a b l y  
( 95 ) tlrc n a n t  of c a p a c i t ~  in t l i i ~  n o m a n  to make a n y  contract.  

or do a n y  act r e q i ~ i r i ~ i g  rwson .  F r o m  the 11irtli.of ~ h c  
last child of tlic first n~nr r iaqp ,  she n a s  subject to frequent fits 
of l n m c y .  T h e  p a r o x y i w ~  bctame more a n d  more frequent, 
ancl n r o r ~  a n d  more riolent,  mrtil  her  reaqon scenls nlmo<t to 
h a w  become entirely extingni4rcd. lear ing,  Iro~rex cr. her bodily 
liealtlr good a n d  l r ~ r  sensual nppetitcs inflamed and  uncon- 
trolled. H e r  moral  nrincinles and  sentiments declined n itlr the  
decay of her nlental facultiei.  Once a w l l  bred and  vir tuous 
young n-oman and  tlren all esenrplar- mat ron ,  she soon 1o.t. 
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as to 1)resent to o str:~rigc,r the idea of nercr l inr i i~g  had :111~. 

Tllc courtchip and inarrlagc iilay, under the circumstances, hc 
called acts of ~nadncss in tl~clllrelres, and nlnst satisfy any one 
that  the clcfenda~lt nTas fully aware of her state. Not one word 
appears crcr  to hnrc be011 cxchaligcd het~veen tlicse pcrsoris, 
until the hour of tlieir cligageulc3nt; aild their ages and condi- 
tions in life were also ulrauitable. The s~ibscquelit indccent 
h u r ~ y  ill haring tllc cererilolly lwrfor~lled and the reasons for it,  
as adnlittcd ill the answcr are 1)erfcctly conriiicilig of tllc riclm 
the defcnd:mt and his family took of her state. I t  is true, 
restraint is denied; but even ill that the case is p r o ~ c d  to he 
otherwise. Xrs .  Palmer went for Xrs .  Crump;  but v a s  re- 
fused access to her nud could o l~ ly  see licr through the nilidom 
of a rooill i n  which she n as shut  up. That  lady sent 
immediately to 111.. Harr is  to advise him of h w  bus- ( 96 ) 
picions, and he hastened to tlle scene of :~ction, but did 
not a r r i re  l u ~ t i l  the 111arri:lgc liacl heen juit concluded. Cut a 
circmllstancc~ tl~cli occurred that l e a ~ c s  no doubt of her want of 
reason a t  the time. I11 the monlent of taking a second Inlsband, 
she il~voked the rcturn of tlic first: "I ~vi~h"-she said-"the 
Coloncl nould comc." I t  ir true this person war llot al~vays in 
a frenzy But though s o l n c t i ~ ~ ~ c r  calmer in licr l)assio~ls than 
a t  other timcy slip has ~ l c v r r  hetw s o m ~ d  in her mind sine(, 1X37, 
a t  the ~lcnrczt. fIcr  rcn-011 1x1s rlcLT7er ~ x i \ t c d  in its i~itcgrity, 
for eTcn thc i l l o r t ~ ~ t  i n t~ rv :~ l s ,  as far  as wc call discorer. 

Indccd thc ca-c x a s  11ot ~ilncll co~itc~stcd on tlie facat of 
insanity; but thc dcfcnre mis placed on certain lcgal pos i t io~~s ,  
which will now bc co~~sidcretl.  It  was contc~ndcd wit11 11111r11 
zeal that  the ~e!ief can 110t be qrantcd. becanre tllc 111nrri:~ge 
of a lunatic is ral id in  law. There i.; >lo doubt that at olle 
period such a ~ l o t i o ~ l  of t h ~  c o n l ~ ~ l o ~ l  la\\ was e n t ~ r t a i w d .  
Perh:~ps it n.:rs an ill-tzrnce of tlw a h r u ~ d  ~ . r ~ l e ,  that a prmon 
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sliould nor lw allon-ed to  siultify l~ini.;c.lf; o'r, l~(.~.li:~l~,:. :~ccording 
to the colijectlu.e expressed by ,>'ir Tl-i/li/il,i ,?'cot!, i n  Tui,ricr. 
2%.  Jly(j~,s, 1 Hi,,??, (-'. I>., 414; i t  11iig11~ l in~-(> l ~ ~ n  foundecl 011 

. . 
so11lc sioiioli c ~ i  ~ i i a i r i a g e  iwll:g n' s:rc~:rliicwt, nlld tlielice de- . . 
r l r - n ~ g  a ~ p i ~ ' i r i i u l  o l~ l igar io i~ ,  i i idel ,e~ld(~nt  of the :icti of the 
parties. lint. lo  ~\-llator-cr t l i c '  i~ule~ i~ic?- 11x1-e o\vc d i;,5 oripin, 
wJ ~ : i m t  :ir :his daj- f w l  a ~ t o ~ i i ~ l i m o ~ ~ t  [lint it  d i o i ~ l d  PI-W IMW 
esi i tcd,  a d  > A -  J\ ill1 tlir g w a r  eullniitlliiatoh ..:I s t ~ : l ! i p  dttc'r- 
iiiillntion! i i ~ ~ c c  colrxcwt is rccpiaite to l i i ; r t r i l i~~l iy."  1 El.  
~'0111. 4 .  Tl1i.5 Coiirt ha; rec r~ i t ly  lield, . J C I ~ I ~ . Y O / I  1.. Kiilci~de, 
2; 1. C'.: 470, tha t  tlic n i n ~ ~ ~ i a g c ~  of ail idiot is  yoid. a ~ i d  gnre  n 
sclitolicc of 111illirj-. T;ic p~.iiicil)lc i.. c q u a l l -  a:~l)!icdal~ie to the 
l i ~ : ~ i r i n s e  of n Iwi:~t ic;  :1nd 11-e J ~ o n l d  cn:l-ider tliai c.:rse :I con- 
clu-ix-c. : ~ u t l i o i i t ~  is1 tlii.s, inti tile qiii~stion Ijcell 111e1i argued. 
Ilideed. n-c, tlieli co~~siclcl,cil the point as  one so litt le open at 
this day, rlint ~c oiily wfer red  to rlic passage i11 Cl: :c l i~to~ie niid 

tlii bia+e adjudication of Sii. 1T'illiccitz , ir~ott ,  in i u ! ~  
(!);) 1mrt of tlic opil~ioli.  D7e 11nre t11erc.fol.c liecird the 

: I I . ~ ~ I I I C ~ I I ~  of rlic q u ~ i t i o l i  iii ihe  ~ ~ r e s e i i t  c a w .  nlicl, af ter  
cloil~g so, our  refic~rtiulii o111y ponfirlii our  first ol~iiiiolr. 111 

/ ; / . o K I / ~ I ~  i'. I ? I ~ ! I I I ! ~ .  2 I'liill.~ 69. ,sir h l t n  -\-iclto7 said. ( ' t l ~ e  
7rmit of reason niiist ix~-nl idnte  n contract and  thc iiiost iiii- 
portant  COlltraci of l i f ~  , tlie ~t.1.y e.>sc.llc.r of nl1ic.11 is colisi~nt." 
I t  is llot l i~a tc r in l  n-lic.tl~er the n.:llit of colisclit arises f rom 
i t l ioq-  olX lu11:1q. o r  lmth coliihilrcd : for.  if tlic i11c: l l la~i t~ he 
surli. ari;llig flxo~ii cirliw or hot11 causes, tha t  the p a r t y  is ia- 
cn lml~l i~  of i u i d c r , t ~ c l i i g  tlic l in t i~re  of the coiitrnct itself, a n d  
i~icnp:~ljle, froin ~ilcrnt:ri iul l~cci l i t~- ,  to  tnkc care of liis o r  hey 
p r . s o ~  :md 1wo1wrty. sncli :I one can not dispose of hi. or her  
l)ro!)?riy by tlie ~ i ~ n t r i l ~ i o l ~ i u l  contract, :IIIJ- ~ ~ i o r c  than  1,- anF  - 7 other  coutract. l l l e  C:IW (of T U > , I I O I ~  ! $ .  X P T / P J , S  1 ~ 3 s  one of 
1nlinc.y. l ) rougl~ t  1,- illc liu.11aiicl af tcr  his  r c m r e r y .  ,\'iI, \T7il- 
/ , . ~ I I I  A '~,i , i l  cilcd tl~rrc. caw.;: that  of ilIo,.i.iso~r, hcforc the dcle- 
pates in  17-45, ~ ~ l i i c l l  is quoted I)g Clac l i s t~ l lc  as his  au thor i ty ;  
il lat of l'~ii.l,~cr 1.. Pi:~. lx i~,  b(.fnre tlic. Coniistory C'oilrt of 1,011- 
t lo~i  in  1757 n r ~ d  since rcportcd i n  2 h e ,  3'32: and  ~ ' l a u t l ~ ~ . u l ~ ! ~  1 % .  

I < ~ . ~ i i i , ~ ,  in ill(. milie court ill 1763, :IS 1 i ; r ~ i n ~  ful ly dc tc~~~~ni l icc l  
t l i :~t  nlal,riacg>. lilw orlic'r c i r i l  ciilitr:lct~, is in\-al idi~tcd by waiit 
of co:iwit of c:lpnl~!e lwr;.ons. 1Ie  said, t h a t  i n  those ca5trs a l l  
tlic old dirt(/ v-c>l,c hlwiieiit l~cforc  the court ; niid lie took it  to  
l:c as  elon:. a p ~ i ~ ~ c * i j i l e  of l aw ;it t11:rt day  (1SOS) a s  nny could 
b?. alid 21.; i~:rap:;b!c of baing nffcc!cil by a n y  p i e r : i l  tlirlil, 
wliirh i l i a -  1w found ill n-rircm c~f i.arlic>r lxriods. nr a n y  - f u i i -  

t l 1 1 1 1 i i  / i i , / l  ~ i l i r . ~ . ; t , i .  on ~1l1ic.h tlic. c o l u t ~  a r c  i n  the lialjit of pro- 
cc.i.tli~~p ; aiitl 11:. l ~ ~ ~ o l i o u ~ i c e i l  the ~ii:lrri:~ge 11~11. *\ like rc'ntence 
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a binding contract. 
Rut i t  x a s  fn r ther  %aid at  thc  bar .  t h a t  thcrc  71-a. e\idcnce, 

fro111 nlricli lucid i l l t en  al*, fo r  a t  Irnqt .liort prriod.: since the 
~ ~ ~ n r t i : l r ? e .  lniglit he i l l f ~ r r c d ,  and  illat alllolints to  confirmation. 

A1 v r i t c r  upon  the lax of ~~iz r r r ixge  lapi it  d o ~ ~ n ,  that 
(100) n h c n  a iliarriagc~ is ~ o i d  i p c o  t n c t o ,  acquicscc~lce. long 

collal~itation a11r1 iswe.  o r  t h ~  dcqire of the parties to  
adlrcre, can  ilot miiend the or iginal  dcfect. P a y n t c r  on X a r r i a g e  
slid D i \  orcc,, 13;. 1 1 1  a c a v  of allcged ; n w ~ r i t y  a t  the t ime of 
the ninrriagc', inh<eqi~rn t  acquivcencc-, tlurilir long or frcqiieiit 
pcriotli of ulidoi~htedl> rcttorcd ren=on, uoulrl he c o p t  p~*oof 
of co l~~pc ie i i t  ~ 1 1 ~ l ~ r ~ t : 1 i i r l i i i ~  a t  tllr tiiue of the  mar r lagc ;  but, . 
a-q~uil lnc lu~iac! t h e l ~  to  h a r e  eaiqted. tlie rule  hf the au thor  
qnotcd veli!s to he wst:liilccl 1 ) ~ -  the c o i ~ ~ i d ~ r a t i o n ,  t h a t  inarr lage 
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is a peculiar contract, to br cclcbl-xt, cl with prescribed cererno- 
nies, and, thercforc, snbxqucnt ac2ts, not amounting in tliei11- 
selves to a ninrriagc, will ilot makc that good n-liich was bad in 
the bcgii~iiing. But n e do not 11rol)os~ to lay d o ~ m  such a rule 
in  this case; for n c  nrc clearly of opirtion that  a t  no time since 
this nlarriagc has this person i~cen qo in  possession of her 
faculties as to be capable of j11dg-iltq of licr rights or interests, 
or of n~alrine or co11fir:ning n co~itrnct. 

The Court naq ilext askcd to r c f 1 1 ~  to n m u l  the marriage 
as a niatter of diicretion, as being best for  all parties, nndt r  
existing circunlstnnces. Zf the C'oi~rt could treat i t  as a case 
of discretion, the present is, certaiuly, not olic for the exercise 
of the discl-etion hy  leaving this person and her property in the 
power of the dclendant, wlioqe motives 2nd conduct from the 
beginning to the end hart3 hecn most flagitious. But ~r-e h a w  
no such discretion ns nil1 cnahle nq, oil the hearing of tltc cause, 
to refuse the clecrce. if the par ty  can legallv dcuiand it. 7'11~ 
coi~m~i t tee  usu:dly apply to the clinncellor for  directions ~ i p o n  
this, as upon o t h c ~  subjects involring the expenditure of the 
lunatic's estate, and after  an inquiry nhether i t  is proper any 
steps should he takcn to aroid t l ~ c  mai-rinse of one found to be 
a lunatic, it  is ordered accordiuplv. Brforc tlic illaster or be,- 
fore tile Clzancellor, objcctia~l v i l l  be l i e a d  on this procecdiitg 
from any perso11 in interest ; and one may be llcard on a nzotion 
to discharge the ordcr or supersede the co~~~iniss ion .  The ques- 
tion.would thus be madc distinctly mlcl decided on the proper 
evidence and facts. But when the muse 11~s been rcg.u- 
larly instituted, the Court can not refnsc to entertain lt. (101) 
On the hcarinq the dccrec nimt he $:ranted, if the plead- 

ings and proof nnthorize it ; and the Court can not allow. in 
this s t a q  of the caw. the merits to be clubarraswd hr havinq 
other que~t ions  complicated with tlicin. Pcrrncll 2'. Pnr?ze77, 2 
Phill., 158.  

Lastly. ohjcction nns  tnkcu to thc forni ill n.11ich this snit 
is hrouqht, bcinq in thc name of the .upposed 111natir by her 
committee; vliereas. i t  iq qaid i t  q11ou1d be in  tbc. nnme of the 
conmittee aIonc. Tllc anthoritv for the position is a pasqnge 
in a trcatiw on tlic l a w  of 17on'co,t7pofcs h_v X r .  Stock;p. 20;  
for ~~l l ic11 i~ citrd L01.d P O ? ~ . S V I O U ~ ~ I ' S  case, 1 Hay. Ecc., 356. 
We do not doubt tllnt a suit for  n~i l l i ty  may in England be 
bronqht hp the committee in his o n n  name nlouc; for, in the 
cccle.iastica1 court% any party in intercqt, though a third 
person, as a eonl~tlittec of a I l ina t i~ ,  or o i i ~  claim in^. an  tat^ 
in remainder nftcr f a i l n r ~  of iqsue, may institute qnch a snit or 
may intervene in it, as APT. Chitty ~ t : l t e ~ ,  2 Genl. P~Rc. ,  460. 

- - 
1 J 



I t  ]nay he r1oticc.d ill i):\s-ilig t h t  llc adds, t h a t  in  g e l ~ w x l  there 
sllould. f o r  gri,:rtrr s rc i~r i ry ,  TI-liilst the partics and n-i t l ic~s-~s a r c  
liriii+ he a :;r.ntt.l!ce ill the  ecclesini-tical courts: though t h e  
marr iage be ahsolntc.ly m i d ,  as  i n  tlle cajc of lunacy. B u t  to  
the  point uriil(,r coi i .~i t lc~at ion : It alqiears t l x ~ t ~  fi.oiii the na ture  
of the juri.iliction of llic ccc1e;iaitic:ll coui.i,q, \vhicli is i t 1  l . i > r i l  

o r  on t l i ~  .sffitrr.s of tlie 1,Prson. the c o i ~ ~ ~ l i t t o c ~  :~l i ) i~i> 11111!g insti- 
tute  ~ ~ o c w i  to  a~ i i lu l  the  ~iiai.ria,gc of the  l l~na t ic .  'I'liat, 
\re tliilik. i . ~  all  tha t  is meant. n-licn i t  is  .;aid tlic c3iiniiittee is  
a proper p a r t y ;  f o r  i t  is certain lie n lw oflen joili; t h r ~  lnnat ic  
n.itll liiinsc~lf. T h a t  Tvas done i n  the  v c . r ~  case c i i d  hy 111.. 
Stock, as  is see11 i n  a ~ ~ p o ~ . t  of i t  i n  a n  cnrlicr stnpe. h 1 ~ 7  
l ' o~ . f s )n~uth ' . s  rnsc. 3 A\ld., 63. It tlicrc appears  to be "a cnuse 
of nnllitj- of 11i:arriage pronlot,ed a n d  brought by tTohil Cliarles, 
E a r l  of Por t . - lu~nr l i ,  a c t i ~ i g  1,. lh.. F c l l o ~ r i ,  liis c o i ~ ~ ~ i l i ~ t ~ ~ . "  
Bnr. if i t  Tvcre othervise i u  the ecc1eriastic:ll courts. i t  wonlcl 
yc.r be a p;.ol)er ~t!oile of prnccedi~ig ill a court of equity liere: 

~vliicli ma- n-cll f ~ l l o n -  c.itlicr i i s  o w 1  cnur.se o r  tha t  of 
(102) tlic ccclcsias~ical courts i n  this  rcspcct. Tllc n r m l  

course i n  a court of cquity, a f te r  a n  i ~ ~ q u i s i t i o n  and  :ip- 
p o i ~ ? ? n c ~ : t  of a cmiimittce is l i ~ -  bill Ly the  colilniirtee. joinilig 
the lunat ic:  and ,  :~ltliougli the object of the  suit n.as to n ro id  
the 1~i iui ;c 'a  0x11 act, i t  n-n.: held tllat the jo indw n a s  110 cause 
of deinurrcr,  e r c n  tliollph t l i m  tlic i ~ l n s i m  was tha t  no person 
could stnltif'i. h i m ~ e l f :  f o r  t l i ~  joinder n - n  cn1i:idcrcd a mere 
forlnali+. %'ic?!rl. z.. Eider, 1 Eq. Cns. Abr. ,  7 9 :  Brorn 1 % .  

(7ln1.X.. 3 TVood. Lw.,  373, note, Stock 011 S o n  Coinpoles, 34. I11 
this Stntc  n-e I i n ~ c  m i d  i t  Trai good citller  ray. S ~ I C ~ L C  7%.  

Eur.n~,zj,  36 S. C., 148. I n  Jo7rmon z.. I ! incade ,  37 S. C., 470, 
the bill x i s  in tlie forin of the prcse!it, a11cl n-c decreed on i t .  
Indecil. n-c1 m o t  a p p r o w  of i t ,  Iwcnuar n l m l  suspcndi~ ig  the  
con~mission, pc ilclc!~fc Z i f c ,  f o r  tlir  r es~orar ion  of tlic par ty 's  
rcasoli, flit r a , v  n-onld he l ,rocr.c~il~il in  ~ r i t l i m ~ t  the necessity 
of a supp1e~nc:ital hill by tlie 111:intic to p r o m r e  tlie heiicfit of 
the proccediugs as  f a r  ns tllc- h::d golie. 

T h e  COII:.;. t i lerefow. prollo~ilires tlic ~ i l a ? , r i a g ~  nu l l :  and ,  
a f te r  \ r l ~ a t  lins b ( ~ n  said, cf C O I I ~ ; C .  ~ v i t l i  costs agxilist the  de- 
fenrlant. 

Decsxr:~ ((1). Lctitin 11. -1. C'ru111p: act ing 11~- her co~mii i t tee  
TTillin~n R. 1). 1,iiidv:-. agniiiit TIcn?y l l o r g n ~ i .  

2 l i .  1 ,  T l ~ i s  enuse co~li inp on to l x  heard upon 
the bill! alisn-er, csliibits n ~ i i l  p~wofs ,  and  being dclmted hy 

TOTE in).-The rcp.irtc>r Ii:~s iniertt-(1 thi; tliwce a t  len:tli, a; such 
ci1.e. arc  KO\-cl i n  t l ~ i .  S t a t c ,  nnll  111t: f o n n  of t1w ilecrce \\.a; ;ettled 11y 
the ( ' nu r t  i twli .  - > 
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couilsel on encll side, :mcl t11c. ~ ~ l i o l c  i!iat!cr being coilsidered 
by the Court:  I t  is t11cwul)o11 drclaiid hy tile Court. that i n  
October, in 1839, i n  tllc c o u ~ ~ t y  of 11Ioi1tgomc~ry, thc ceremony 
of a marriage between the plaiutiff Lcxtitia 31. A. Crulnp and 
the clcfendai~t l Icnry  Illorgan, mas had mid solcxi~izcd by and 
before a justice of the peace for the s:licl c o u ~ ~ t v ;  aild that the 
said plai11tif-f h:?d been, in July,  ?S3d, c l u l ~  f o m d  io be a 
lunatic and incapable of mrnnginq her :lffairs, and io to htlre 
been continually from z2pril, l b37 ,  and llnd bccn duly com- 
mitted as a lunatic, to tlic caw :ind gnardial~iliip of lwr brolhrr, 
the said TTilli:mi R .  D. Lindsar-, as llcr c o m ~ ~ ~ i t t c c ;  and 
also, t h t  a t  the time of the fact of tlic said mavinge (103) 
thus hati and performed, the said l+;lltiff Letitia 11. A. 
n-aJ still ~ m d e r  tlic care and cu*tody of licr said committee as 
a lunatic, and n X Y .  i n  fact, tllen a:id i!ir,lc :L limntic and persoil 
of ui~sound niilid and illcnl~ahl(~ -t'ra:il liiental i~:i!)ccility of 
undcrstandinq 11itl conw~t i l i g  to ail? co~ltiact, and cy~ccial ly 
n contract of ~o iligh a ~ l a t a r c  a s  that  of tile mid ~ n a r r i a ~ c ;  
and that  the wid  licwi>- veil knew of sucll uusc~uiidneq~ of 
mind of the wid  l)lailltifi, :uld by fraud and inlposition, :~ithout 
tllc kno~~lc t lgc  of :licx said connnittw or any  friend of the said 
plaintiff, cl:lndc~~til~cI-, and for the mere lmrposc of wicked 
gain, did p r o c u 1 ~  tlle said ma~r ingc ,  in fact, to be had and 
cclcbrated; a~icl the Court dot11 furthcr declnrr that the said 
plaintifi. Lath, w c r  since. the snid nlarriaqc, in fact. contiuued 
to be, and is n o r ,  lunatic and of u n r o u ~ ~ d  milid, a d  inca1,:~blc 
of coliseilti~ig to the s:licl marriage, and illerrby coiifir~ni~lg tlle 
same, e\ t n if sucli suhscquent coiiicnt could, in la.\., coilfirm 
and makc valid tllc said n ~ n r r i a ~ e .  Thcwforc, the Court cloth 
pronounce ailcl declare the inid prctcnded liiarriaqc dc f i lclo,  
contracted and celclbrated betuccn the snid Letitia 11. -1. Crunip 
and IIcnrv I\lorgnn, to Lare hwlr and to he utterly ilull and of 
no eflect ; and that  the said Letitia was and is, and of righi 
ought to be, frcc and a t  liberty from any bond of said pre- 
tended n ~ a r ~ i a g e  t l r  f i l c l o ;  and dot11 pronounce that  she ou&t 
to Qc cli~oicecl, and dot11 decrcc that she, the said Letitia 11. A. 
C r u n ~ p ,  be freed 2nd divorced from tlw said IIpnrg. 

And the Couri fnrthcr clccrees that tlic said defendm~t pay 
all the costs of this suit, to be tascd i)y the proper officers. 

Cilc t l :  l i o o n c e  c. Tl'alluce. 52 S. C., 108; ST'iLlirrmso~z v. 
S ~ ' i l l i u n ~ s ,  56 N. C., 448; S t ~ l i f l r  1 % .  Xo~cllecrtT,  59 K. C., 3G3; 
Coo1;e v .  CooX.c, 61 X. C., ;hS;  T l r t b h t i  1 % .  T!'rbber, $9 N .  C., 
576; R e e v e s  2.. X r r ~ > e s ,  82 N. C., 330; Bcritli L?. C ~ i n . f i l ,  01 N. C., 
298;  Sc t zc ,  1,.  S'rt:cr, O f  N. C., 331; J l ~ o d : ~  2'. Jolrrlson, 112 
N .  C., 801 ; Siinr c. S z ~ t l s ,  111 S. C., 299, 300. -- 
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1. 11. 1,rcalne ent i t led in 1792, under 11er clews-ed Iiu-bam1'- \\.ill, t o  n life 
r - t a te  in  cc~i,t;iin >la\-e., \\it11 i e ~ ~ ~ a i i i d c r  a f t e r  her  drat11 t o  licr 
four  cl~i l t l r (~n,  I\.., -I., 1:. :uid I:, A. d i d  before 1810, leax-ing . . 
-111rin11rr Iin. n 1in.-band xntl t l ~ i e e  c l~ i l ihen .  R. d i rd  i n t r i t n t e  i n  
1810, u n d r r  ;I,:? ;1nd \\itholit i-.lic, 1e:lring as  Iii- n e s t  of liin liii  
niothn., Iii- t\\-o Ii1.otl101.i \\-. m1J E. a n d  t h e  three e l ~ i l ~ l r r n  of Iiii; 
i i - t r r  -4. Soi111 af tor  tlic (1~; i t l i  of I?,, 11iq n ~ o t l ~ e r  11. ~ ~ e l i n ~ ~ u i ~ l ~ e c l  
t o  iu r~- i r in :  c l~i ldrei i ,  a ~ ~ d  to  t h e  1111-l~nd ant1 cliilill~t~n of her  
daurrllter A,,  her life e,tatc in  eight  of the  > l a w ;  l~cqucatlictl to  I ~ e r  
by her Iiuzl)nld'. \rill-and the-e eight  >la\-rs, topether  w i t h  t ~ o  
othe1.i l~elonging Co t h e  e- tate  of E., \\-ere then  d i r i t l ~ d  be tn ren  tlie 
sons TY. a n d  1;. a n d  t l ~ r  cliiltlren of A,, t h e  liu-iland of A. ili~.ruti~::,r, . . l11e neyrrwi $0 di1-iclctl \\-tale al\\.ii;. n f t e r \ w d - ,  fro111 IS10 1111 t o  
t h r  fili112 of t l ~ i s  l ~ i l l  in  1 S 1 1 ,  11eltl in  -el-crixltj. 11,v t l ~ c  ,aid p r t i e s ,  
accn~dir ig to  tlie >aid cli\iiion, nncl c l ~ l i n ~ c d  a n d  enjoyeii a s  their  
o\rn.  M., t l i ~  tcnnnt  for  life, tlicd in 1'339: H t l r l .  t h a t  tlir eliil- 
clren of -\., \\.!lo \\-c.i,r t l i e ~ ~  infant- .  l n ~ t  a x  now : l th~l t i ,  not  object- 
ing to  t l ~ e  >aid cli\-icion. i t  11il1-t, aw)i i ipaniet l  Iry t h e  long p i - e s -  
>ion 111ltln. a claim of -c\-ri.;rl ~ i g l ~ t ,  be Ilintliag u11on thi. par t ies ,  
a l t h n u ~ l ~  a t  tlie t ime  i t  w;~ .  iiincle t lwre x a s  n<j  n i l ~ n i n i ~ t r a t i o n  o n  
thc  c-tilt(. c,f the  inte- tat( ,  I?., nor  on  the, ectntr  of A,, ixnd t h a t  
t l ~ p  lmrtie-. can no\\-, ~ i n c c  t h e  dea th  of I\[., only claim n di\-i-ion 
of the ~ w m i n c l c r  of the  -I;I \ -P> in  which she h a d  n lifc estcitc. 

2. Hclrl. f i i r t l~e r ,  t h a t  if a cli.t~il~uti\-e slinre i n  an inteitntc';  p-tatc con- 
ii-tin: i7f i l ~ v e - ,  11i11.t 1113 i~ . - ige ( l  by \\-~.itinrr i n  the .:1lile n i m n e r  
t11at t11e .Inw-: ipcc~iGcn!l,v n1u.t l~i., ye t  nftcsr n d13lirn.y of t h e  
Ilrrrroc- to  tlir doiirt~-, tlirir dir i - ion of t l i r ~ n .  ant1 t l i r  conarqueiit 
poq>es--loii I)>- rneh of t h e  pi1rtic.2 in  ~ e w r n l t y  for  nw~,l!- t h i r t y  !-em.;, 
tlii. p i v - i i o n  i1111kt I J ~  lieltl nd\-rrw to,  :in11 \\.ill I ~ I . ,  t l ~ e  donor, o r  
\roulil a l ~ t h n r i m  t h e  prcx>~ilnption of a 3 i f t  in \ ~ - ~ i t i n g  or any th ing  
r l i c  i.cqui-ite t o  s u l ~ p o r t  i t .  

Th is  cnusc TT nc t r n n w ~ i i i e d  to thc  Supremc C o u ~ t .  h~ con- 
sent, f loln tlie Court  of Eclnit- of E r t a ~ r o s n .  a t  F a l l  Term,  
1843. 

T h e  follon-inr facts  appcar td  f rom tlic plendings and  proofs:  
I n  1702. TT'illiniil 1,orc the  (.lrlcr, died. hnri i ig  made his  d l ,  
and  bequentlled to  l i i c  n ifc X n r y  for  life f o n r  clay ca. thcrein 
named. nit11 rciiiaindcr af ter  licr &nth to  hcr  f o n r  cllildrcn. 

TT'illinin, .111n. Ricllmond m i d  the  p r ~ s c i i t  l J n i n t i f f ,  Ern%- 
(105) 1ii11; Lore.  A l ~ i n  Lore  m a r r i d  Pe te r  11. Cole nnd died 

M o r e  lq10,  leal i11~ licr 1iu.bnnd s n r r i r i ~ i g  her. a n d  nlio 
three children. iinmr1~-. A h l ~  Jcnliings, TTil l ia~n L. Colc. a n d  
M a r y ,  the v i f c  of TITnlter F. Lrnke:  a n d  TTalter F. Lealie. 
s h o r t l -  hcfore the f i l i n ~  of thi-  bill, a r lmin i~ tc red  on the  cstnte 
of 31rs. h r i  C o b .  Itichilioncl Cole. one of t h e  legatcer., died 
inteqtatc in 1q10. m~clcr  age n l i d  ~ r i t h o i i t  i w w ;  a n d  his  n e s t  
of kin n e r c  his w i d  niotlier and  1,rotherq TI-illinn1 and  Erasmu.. 
a n d  the snicl t h e e  children of hit deceased qister, Xrq.  Cole, 
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as representilig her. I n  1835, the plaintiff l~rocured le tkrs  of 
adnlinistratioii of the estate of Riclil~~oncl, deceased. 111 1836, 
Mary Love, the mother, assigird to the plaintif'f Erasmus J m  e, 
by deed, all her interest or distributive c l~arc  of the personal 
estate of her said deceased son, Richiliond. In 1839, the said 
&ry, tlie w i d o ~ ~ ~ ,  died, and the 1,lailitiff administered also on 
her estate. She left a coniidcmblc ~ n n ~ i b c r  of slaves to he 
diridecl under her liusbal~d's nill,  among tliose ill 1wnai1idcr 
being the origiilal stock, or a part of them, and their iucrcasc 
during lier long life rstate. TVillianl Lovc, tllc soil, died, learilig 
a nill,  of nllicll his son I~iclnnoild Love is tlie executor. 

The bill n.:is filed on 17  Sore i i~her ,  18-10, and sets fort11 
the iiaiues of thirty or forty slaves as being of that sto(.li, and 
the 1~ers00"s liavi~lg lmssrs~ion of tlicm, and also states that  
there :ue ~ilal iy otlicrs of nliosc 1iaulc.s the l)la;nriif is ignorant. 
h ~ o n g  t h i n  arc tllree, c:dletl by the lrmllcs of l\larshall, Pink- 
ilcy a ~ r d  A p y .  auci statcd to he then ill the possessio~~ of the 
l~lailitiff. The hill nlso svts forth tlie n:niles of certai i~ olllc'r 
iiegroes, and states t l l r~li  to be tll(w. ailit to liave bec.11 loilg 
before t l v  drntli of tllc tcliaiit for life, ill the possession of the 
said three c1iildrc.n of 31rs. Colc ; alicl that tlwy arc of gwnter 
valnc tlian t l i ~ i r  11iot11~r'r ~ l inrc ,  or one-foi~rtli. u i~de r  1 1 ~  f:itller'\ 
d l ,  a ~ ~ d  tllcir oull fo111.tl1 p r t  of tlw said sliarc of their 
dccc:l~ed ni~clc, Ilic*lilllolld; olid i t  insists, thcrei~pon, that 110 

furt11c.r a l l o t l ~ ~ ~ l i t  q11011ld I)c innde to ~liclil or  to 1,c:tlw as the 
adlllinistrator of 1h.s. Colc. The bill then charges that the 
o t l~e r  negrors (n11ic.h i t  states to be in the posacssio~~ of the 
plaintiff aild of Tiitlllliolid Low,  tlie younger, the CXPCU- 
tor of TTilliai~l Lo\-c, the voui~ger)  are di~isihl( .  between (106) 
tliose t ~ o  persolls only; and that, ill such di\ isiou, the 
plaintiff is entitled to one-fourtli of the nl~ol(l  1111tlw liis fatlier7s 
will, aud one-fourth of the ? lu re  of l i i r l n l ro~~d  in  his on.11 
original right as one of Tlicllmond's neat of kin. and :~noiller 
fourth as the assigllcc of his niotlicr as nriotlicr of his 11est 
of kin. 

The hill is filed agai~ist  Ricliilioi~cl Love, the carcntor, llis 
fatllcr, William, tllc ~ ~ I I I I ~ C ~ ,  : I I I ~  aqaii~qt Lc:lkc. thc nclinini+ 
trator of Mrs. Colc, and charges tlmt they refurcd to lnnke +lie 
d i~ i s ion ,  as clai~licd l)r the l)laintiff, lu.,d<,r dircrs m~ioimdcd 
pretenses, among nliicll arc these : that a c l i~  ision had nlrcxadp 
been inadc of the ncgrocs or so111e of tllcm, a11d that  the 17laill- 
tiff ohtai~led his share of those so divided; and tlmt A1:lr.y 
Lovc, tlic ~notlicr, had reliliqnislied or snrrrildcrccl to all her 
children, or tlieir rcl)rciciitati\-e, licr intcrc>st as one of the 
nest of kin of lier de~eascd son Ricl~moncl, in rind to tlie 
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R ~ I ' E I S ,  C ' .  J. Clm11 tile plcadilig.; tlic,re arc t u o  111:lterial 
questiolis, oil which tlic partics de-11.r the jndgii~cll! of the 
Court. Tlic first is, n hat s l a ~ c i  are suhjcct to tlw tliriiioii 
that is sought? A l ~ d  the sccoiid is, 1111etllcr the l)lai~itiff is 
entitled, as tlir' aysig~~et. of hi, inotlic~r, to her sllarc of those 
ilegrocs that  may be allotted as the 1)ortion of hcr son, Itich- 
niond? ,\i t o  tlic first poilit, it is to b(' ob.t.1-rcd that :dl thc 
slaves bcqueathctl to the widow for life, n ~ l d  t h i r  iilcw:~~c, arc 
of conrse no\\ to be divided, u ~ l e b s  there, has already beell a 
dirisiorl of so1ii(l of t11e111 ; and that tlic d i ~  ision n o ~ v  to be 
made is, in tlie f i r ~ t  place, into four q u a 1  sliarcs-one for tlie 
plaintiff' in liii ow11 riglit ; one to llim as adniillistrator of liis 
brother I t ichlnol~d; olle to t l ~  escmitor of William LOTC, cle- 
ccasect; and the other to the defcndmit Leake, tlic : id~~l i~l i s t ra tor  
of Mrs. Cole. As r cqvr t s  tlit proporrioi:~ in wllicll the 
parties are c~ltitlcd, as tlin3 stated, therc, cilu hc 110 clis- (108) 
~ u t c .  The real coutrorersy appears to be, ~ l i e t l i c r  tllc 
former divisioli, ~~ll ic11 i4 i~lsisted oil by tllc defci~dant, shall, 
as f a r  as it y m ~ t ,  s tand; or wlicthcr i t  qlinll be mn~ullcd, and 
tlms let ill tlic plaiiitiff to tlw bellofit of tlic illcrease of the 
s l a ~  cs a l l o t t d  in  that >lirisio~l to the otlicr owlcrs, both ill his 
orieilinl right and as tlicx assigllcc of lii; i~~ot l ie r .  

Upon the lilnttcr of fact, it  aplx'ar-; that  ill J;llluarv. 1'311, 
the year uftcr the clcatll of Ttirlnnond Lo\-(,, tell ~lcgrocq. colli- . . 
pr19111g t\\ O, wl~icli li(1 llad on nml i:i i c . \  eralty, alld ciqht i n  
x~h;r l l  liis i:~otllc.r gar c u7) I1c.r lifc-csL:rtr to t l i w ?  cl i t i ' l~~ l ill 
rcil~ai~ltl(.r, ncre,  as prol~erty I~elollgir~g to  tlir pxrties, joirrtly 
and cqunlly di\ idtd illto tlirec s l ~ ; t i ~ + ,  :l~rcl olie of thc 11 assiglied 
to the plailitiff, ai~otlic,r to Wi1li:nn Low,  tll(w li\ i i g ,  and tlir 
third l o  X r .  Colt :~nd liis tlirec c l ~ i l d r ~ ~ ~ ~  as reprcsclitirig Illrs. 
Cole, then dcceawd. U~lde r  t!iat cli\iqio~l tlw parties took 
iinxiredi:~te posseision of tlw d r r t  , :rllottrd to tlic~lli rcrcrnlly, 
and l l ~ l d ,  uscd and di9l>owl of tlic~il a4 tllcir on11 ill re\-crnltg, 
without allv c1;rini set 111) bv ally of tlic l~nrt ies to the 1lcgroc.s 
licld by the otl~ers. or d iss :~t i s f i~(~t i~ l i  expr(>ised, as far  as 
appearq, nntil this l i t i g t ion  n-ns bcgm. 3h.s. Lovc resided in 
Ricllmond C:,ln~ty, as (lid also tlicx o t l l c ~  pu~.tit,i, all being ~ n e m -  
bers of the sa lw  fnlililr; so tliat it  can not for an  instant be 
doubted that  sIlc n a s  f111lq an-n1.c of ~-t l lat  was dolrc, allti p r e  
her a1)probation to it.  hidecd, the \-~r!- substratum of the 
~ r o c c c d i r l ~  n a s  llcr on11 act ; that  is, tlic, snwcndcr of 1ic.r life- 
estate in eight of the negrocs. T h  w r y  object of that sur- 
render ~ n n r t  hare  b c ~ n  a clirision hc~tnc~cil 11cr cliildrcn and 
grandchildrcw, amollg ~rl loln the dirisiou -\\as actually ~llade. 

Call it  be supposed, tllc~l, that she iiltelrded to clnim, or, 



r a t h t r ,  t l ~ t  she did liot the11 clisclnilii n i ~ d  rc~lil~cjnisli her i l i ~ e r c i t  
o r  s l ~ a r e  ill tha t  l~ort ioi i  of the xlavi~.;, which she might h a r e  
c1nililc.d a s  oiie of the i ~ e s t  of kill of 1wr d i ~ . ~ s c d  son! I ' t Iy  
snl,relid(~r :ill if she i ~ i ~ i i t  to cl:lii~l b:~cli n p a ~ t  of those eight I 
111 the sniilc manner ,  dol~l~t less ,  she :rctcd ill r e f e r e ~ ~ c e  to the 

ot11c.r r ~ v o  sl:i!-c;, n-liir.11 Ri~1111ioiid o n - w d  i n  sc,rernlry. 
(109) T11(.j- \ w r e  11111 wirh tlw eight 111,' ~ i - i i l ~ x  lind y i v w  u;): 

nii (1  2111 1e11 ~l i~-i( lc( l  :I< r!llc, f1111i1, or 3s i ' o x n i q  n ~ O I W  

111oll ~ ) r o ] ) ( ~ r t y .  dirisible hei~cfir.i;illy j11713 t l l~ei: ])art" t l ~ t  is, 
oiie for the t \ ~ o  l)rothcrs, TVilliaiu :rlirl Ei-nsiilu--. cnch, a i d  one 
f o r  X r s .  C'olc's chi11lrc;i. I t  is r r u t  tllrit n.as liot l c~ga l l ,~  correct ; 
f o r  tllc clirision, striiatlj- spenkiliy. s i m ~ l d  I~arcl l ~ t c i i  ilito four  . . 
11a~ts .  of fvh ic l~  the t \ ~ - o  wrYlr.li1g l ~ ~ o t l ~ c > r s  \\-ere entitled to 
o i ~ c  c:lcll; Colc, as m r r i ~ i i ~ p  lii1.~11:11111. cwtitlcd to a1;c:tlli'r; and  
the. fo l i r t l~  K:IS t!ie s1im.c of I l i c~ l l i l~ i )~~c l ,  dc~t~i~:~xc~d, niid \i-;l< again 
divisible bc,tn-cc~li his 11~or11e.r anil I)i.otllc~s, :ind tlw ilrilrlren 
(not  tlic l ~ w l ~ n i ~ d )  of 1\11... ('ole.. I ; l ~ i  i t  is ii~airifcst. if the  
iiiotl~er ~, . : IT-c u p  11e'r ciaini to 1 1 c ~  dixtr iburiw xlinre, as clle hod 
yi~-ci i  u p  l ~ ~ i .  lifew.;tale, tha t  fo r  c r c J y  jiui.l)os~. e s c e l ~ t  that  
of e l c i c ~ r l i ~ i ~ ~ i ~ ! , ~  the i ~ i ~ ( ~ r i ~ s r  of 111.. ( 'ole :1i1(1 l ~ i s  c~ l~ i ld rcn  :IS 
I t l i s  I 1 i i 1  v i i l l  1 i t  t i  i t  Tlie 
a ~ h i ~ i t i i t '  for  c.s:iliiplc~. 1,ciii:: ~~ i r t i t l c t l  u i~ i lc r  liis f a t ! l w '  n-ill to  
O ~ P - f o i ~ i - t l i  1lni.t. n~ l< l .  :I< olio ci' I:ic.l~:i~ol~d's 112:;t of kill. t o  one- 
t h i r d  of iaiiotl~cr f'o~ii~tli pnrl ,  ~ r : i *  liiuq ~ ' i l i i t l ~ i l  tco ,gel oi~cx-third 
of the 71-hole. T h a t  is ju.; n.li:lt 11c did ,get, niid n l ia t  his  
h m i l c r  T\7illi:ilii also got. F o r  tlii. j111q)osw of j l l s t i c~ .  t l l~i 'c-  
fore, to tliosc~ tn.o l ~ m m i i s .  t l i ~  divisioii i,ffcctcd :ill f h t  the l i ~ o s t  
foi~iiixl and co~ic.lli:.i~-c~ ;,:ii,titioii, tliroiigh the  mcdima of ad- . . 
ml~risrr:rtioiis nn tllv c'<i;rtc; of t h r  d i w a s c d  hrorlic,r and  sister. 



ducing Xrs.  Lore to g i ~ e  up both ller life-estate and her dis- 
tributive s l ~ a r e  of Iiichn~ond's estate, at lcaat as f a r  as those 
llegroes constituted a par t  of it. She gave up her interest to 
her children and grandcllildren, a d  X r .  Cole in  return, gal-e 
up  to his children hi* in t c w ~ t .  T\ liir.11 n.:rs, in part  of the ncgroes, 
and which, i n  addition to what those childre11 got from their 
grandmother, mnde their interest also one-third of all tl~oue 
negroes. The  Court can not doubt tha t  such was the t rur  nature 
of that transaction. The deed or instrument of partitioil itself 
is  not before the Court. But  its contents are stated by a wit- 
ness, without objection to his cridrnce on the score of the non- 
p rod~~c t ion  of the paper ;  and it appears i n  that  manner that 
Mr. Cole was a party to the division of 1S11, i n  IT-hich that  
share, which lie might hare  claimed for himself, was allotted 
to his children. Indeed, he became bound to Willialn L o ~ e  in  
a heavy penalty, that  the present plaintiff, who was nillc~tcen 
years old, would upon coming of age ahidc by the d i ~  ision tlieu 
iilade. F rom that  time to the preqent, tlie plaintiff does not 
shew the least cliswtisfactioil on tllc part of either C'ole or his 
children with what was then done. On the contrary, it  is to be 
collected from the bill, that  those persons insist on that  trans- 
action as a binding partition p1.0 tan to ;  for i t  states t l x ~  chil- 
dren to be in  possession of the negroes then a1lottt.d to tllcl~l 
ancl their illcrease, claiming them as tllrir 0 ~ 1 1 ;  and Iiew is 
nothing to create a si~spicion that  t l ~ c i r  father ~ i s h e s  to dis- 
turb them if he could. But ~ ~ h a t c v e r  doubt might hare  been 
affected on that  point, i l~c rc  is non7 no room for any ;  inaslunch 
as Leake, the administrator of Ahs. Cole, and therefore har ing  
the formal and legal right to succeed to her rights, so f a r  from 
distmbing that  division, insists on i t  in his almver, as I ia~i i ig  
been made and as beiug obligatory. 

The bill docs not scck to i i~pcaclz it on the ground of the 
plaintiff's infancy a t  the time i t  x7as madc. Bu t  if i t  had, 
the attempt would hare  been unavailing; for the plain- 
tiff accepted the ncqroes allotted as his shnre, kept them (111) 
ten or fiftcrn years af t r r  his full agc, and tllcn sold them 
as his o n n  in  seT eralty. 

To the l - i c ~ r  th'lt 11:is I)ccii tlin.: t:il<cn, tllc hill r:liscs t ~ r o  
objccticlns : oil:, is. t l i ~ t  1 h . i  T,ol c did 11ot i n  ":ii~y roii1p~1eiit 
~ r a f '  rclinqnish her iiltcwst ill tliosc iico,rors, aq onr oi" tllc 
nest of Bin of Tticli*nn~~tl h r c .  Tllis n c  suppose to mean that, 
as this transaction oc.cnriw1 nl'lcr ISOfi. a n . i 3 i i i ~  x7as rcquiritc 
to the transfer of her i.ig11t in thc s l '~r (>s .  x-ill ]lot non. 
nndertake to dctc~~~~li i i ie .  niicllicr :I distributive share in an 
intestate's estate, ~ni1siutilig of s1:1~(~,, nlust 1~ assipled hy n-rit- 
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ing ill the same liiamer that tlie slaies specifically must be. 
I f  it  111ust br, because ~t is ~ r i t l l i ~ ~  tlie niiscl~ief pro1ided for in 
the Act of 1806, the11 it nil1 follow, that this case is within the 
prorisioi~ to that  act, because there n a s  all actual possession 
by the donees until the death of the dollor intestate. I f ,  hom- 
erer, a gift i n  ~vr i t ing  be w c r w q ,  ycr i t  xvould be dispensed 
with by the deli\ c i . ~  c ~ f  i h r  I,?.. wc , r.) , I I V  tluiil r s ,  their division 
of thein, and the consequent possessio~l by each of the parties 
ill eralty for i~ear lg  thirty years. T l ~ e  possession thus taken 
aud held was a d ~ e r s c  to tlie owners (Pozrcll v. Polcell, 2 1  X. C., 
319), and, in amlogy to tllc operation of the statute of liaiita- 
tioils at Ian-, would bar the dollor, or indeed would authorize the 
presumptioll of a gift in ~ i r i t i n g  or anyt l~ing else requisite to 
s~11)l)ort it. And tllii is more especially proper in this case, 
s i ~ ~ c e  tllrre is so strong probability that the relii~qnishlnents 
of X r s  Lol-e and 3Lr. Cole were the one the consideratiol~ of 
the other. 

The othcr objection raised in the bill is, that there v a s  not 
"a n l i d  dirision," bccauv thew n a s  no adn~iilistrator of the 
intestate Richmorid Lore. But n e  tliink that  circumstance 
can nor in this Court impair tllc obligation of the dix-ision, 
follo~vcd up as i t  has been by such long possessions in  sereralty 
and other acts of owliership and disposition. We need not 
inquire whether a t  this day the plaintiff. as administrator of 
Eichmond, could :::aintai:i an ~ c t i o n  at lam for the slarcs C:esar 

and John,  ~ 1 1 o  belonged to the iiltcstatc exclusircly. 
(112) Admit that  he could, and that the other ilegrocs stood, 

as to that  point, on the same groulld, yet it would be 
clearly improper to allow him equity to ~ * i p  up  this partition, 
~ ~ ~ h i c h  was made by the persons cntitlccl to the property, in the 
ricw of tlw court of equity, and, in truth, according to their 
rrsl)ccti\e intcrrsts or sliarcs as fixed in the court of equity. 
Tlic plaintiff did not administc~r for the purpose of satisfying 
dcbts. II is  intestate owes notllinq; it is not prctendecl. The 
plaintiff is, therefore, but an  administrator purely in trust 
for the next of kin of his intestate brother. If he were a 
straliper, he could not disturb the arrangement u~llich his ccstuis 
qzrc t rus t  had made; much less can he do so, when, as one of 
the ncxt of Bin, he himself joined in the partition and has 
enjoyed his  shcre under it. As the case stands, the next of I&- 
tllcre being no creditors-~rcre the rcal onncrs of the propcrty, 
and the legal title, s~tbscqueiitly got ?q the administration, but 
a shcll. I t  may bc used to protect, but ~ o t  to amloy the true 
owlem. Tt was proper rnongh to obtain the ad~ninietration 
~rit11 a r i e ~ v  to a dil-ision of thc other negroes, x-llen the re- 
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n~a inde r  ~vould fal l  into tlie possessior~ upon tlie death of the 
widow. But  a?  to the ten ncgrocs that ~ w r e  divided in 1S11, 
to wit, Bob, Delpliia, Lcice. Xarshall, Pinkncy, Tom, Aggy and 
Isaac, and C m n r  and another Tolu, rrliicli t x o  labt x-cre be- 
queathed specifically to Richinond Lore by liis father, TYilliam, 
the elder, the Court is of opinion, and so declares, that the diri- 
sion tllereof tllen made is binding and C O I I C ~ U S ~ T ~  on tllc' parties 
before the Court. I t  is  true tlie Court can not pronounce i t  to 
be so as aginst the children of Mrs. Colc, because they are 
not made parties to this cause. But  Ire hare  no reason to sup- 
pose from the bill or from the ansxrcr of Lcalrc, who ~na r r i cd  
o m  of tlielq that those pcrsoiis are dissaiisficd or wish to dis- 
turb wllat has b ~ c n  done. Bu t  thev have only a subordinate 
interest, namely, as representing the sister of liiclili~ond in the 
dirision of liis estate. As to t11~ primary division, all the neces- 
sary parties arc luadc; silice, i n  that, Leake represents his intcs- 
tate, Mrs. Cole, and his acts conclude the interests of 
Cole, the surviving hi~sband, and the Idahtiff  represcuts (113) 
his intestate Richmond. I t  is, therefore, not indispen- 
sable to make the children of 31rs. Cole parties to this cause 
to enable the Court to make any decree, al t l~ough Ire can not 
decide every part of the controversy unless they sllall be made 
parties, The  bill sccks, first, a dirision of the iiegroes gircn 
in  remainder, including sonic tliat hare  already been dir ided;  
and that  i n  such dirisioii a full share or fourrh thereof shall 
he allotted to the plaintiff as administrator of Richmond Love, 
deceased. Upon tliat we have declared that the division wliicll 
was made of t m  slaves in 1811, is conclusirc on the plaintiff 
and the defendants in this suit. But  as to the other slaves in- 
cluded in  the bequest in remainder, and their incrc~ase, there 
is no objection to tllc division as prayed; and the respective 
parties lnust i n  a rcasonnble time prodncc a11 of said slams, 
thus to be di~-idccl, beforc a commissioner of the Court, to be 
raluecl ancl nllottcd into four equal parts, ~r~liercof the plaintiff 
is  entitled to onc in ]:is oriw right and to another as ndniinis- 
t rator of Richinond Love, rlcceawd, arid t l ~ r  dr fendmt  Leakc, 
as admii~istrator of A h .  ('01~. and tlie rlrfcndant Iticlilnond 
Love, as the cswntor of his father, William Lovc, is cnch 
entitlcd to one sharc. And there mnst also bc a reference to 
aswrtain tlir profits made, and by whom, or t l ~ e  reasonable 
hires, a c e r ~ i n g  from those s l a ~ c s  since the tenant for life -.  - 
died. 

The biil liken isc sccks that  thc share, tllnj ]nay be tlius 
allotted to the nlnintiff n q  adniinistrator of 1:ichmond L o ~ e ,  
may be again d i r i d d  or distributed; and thcrcin the plaintiff 



clzlirli~ a donble share, tha t  is to s q ,  one as  1)rothcr of the  
intestate a l ~ d  olw under  his ~ l ~ o t l i c r ' s  as i ,gnnirnt .  7% T-ziliiliry 
of the  assignmc~nt ha' b c ~ n  attackrcl. But froln the ~%r, :~d ing  
of t l ~ c  dcpositionq, the n-eight of the eridclico see111.5 : o  11s 

decidedl-  i n  fa7-or of her  rapaci ty t o  111nkr the  d ~ c d  of gift ,  
and  especiall- as  she might  be r sper ted  to  bc m l n r n l l y  
ilicli~rcd t o  1)crton- sllcil a l ~ ~ u n t y  011 i t u  01117 sun-iri11,z child. 
B u t  tllc Court can not proceed t o  a drci'er un [hi- llart of the  
c a v ,  11or 111nlw ail- declaration, 11~cai1se thc c l ~ i l d l ~ c ~ ~ i  nf X r s .  

(_'oli~, who (lied heforc 11cr l ) ro t i~cr ,  a r c  soilie of 11is nes t  
(114)  of kin,  a n d  a re  necersary 1)nrrics to :I snit for  the  dis- 

~ l . i h I t i ~ l l  of his estate. Tlicreforr,  the  ])laintiff must 
br ing them in. or.  n to this  par t  of the  caw, t1:e hill will. a f te r  
a reasonabk time, l-rc dismissed n-ith costs. mlcl t l lw lct another  
and proper proceeding be instituted f o r  the  distribution of 
Richmond Lore's estate scparatelg. 

Cited: Filhour 7%. Gibson, 39 S. C., 460;  O U ~ ~ C I I ~  L'. FCII 'IIICI. .  
7'1 S. C., 33;  S I c l ~ ( i 1 1  c. Hodgps ,  q3 S. C., 311; Briker c. 
R. R., 9 1  3. C., 310. 

\Shere a liusba~ld intends by n bill in q u i t 7  t o  ilnpench n marriage 
agwement ~ m d e  b e t ~ ~ e e n  hi111 and llii \\.ifc h i o r e  m n r r i n ~ e  ihc 
~ n n - t  be n party clefendant to tlie bill, and not be joined u-it11 hi111 
a; n plaintiff. 





I S  THE SUPREME COURT. [3s 

I ,  J .  Fi i , i t .  &IF lo  the  ~ l l e g a t i o n  i n  the I d l ,  t h ~ t  the  
ii~arria,gc articles n.rrc. obtained b>- frnnd,  t l ~ e r e  is no eridelice 
i n  the  c a u v  to snstail! i t .  h r l  if r h c ~  v - : ~  ~11~11  eridence the  
Court  coultl not lt30li a t  i t  ill tlw iiiaimcr this bill is f ramed.  
If tlie husb:i~id nis l i rd to l iare  the aforcl..aid nllc.gntioll inquired 
into, his n i f c  and  cliildreli, n-110 h a w  a n   ad^-crae illrerest, should 
h a w  been 111ade drfciidaiits. -1s tlic bill is i~on-  frniiicd. r e  
a r e  ii~ilwlled to  s w  and  lxiow tha t  tlie allegatioii is old!- made 
11- tlir  I~usband,  n i d  tlie wife has  lio pox-cr to g a i ~ i s a y  or con- 
tratlict i t  if i t  were fake .  

S t c o ~ ~ d l ~ - .  Tllc dcfeiida~it admits  that  tlic s l a w  Sal ly x a s  
i i ~ c l l ~ d ~ r l  ill tlie inarr iagc :~rticles as  one of the slnres t h c ~ i  
bcloiiriii$ to  his ,:iqtcr. H e  adliiits also, tha t  he  is the trustee 
i n  the  said srttlcmeiit. m d  esccuted t l ~ c  same by s i g i i i n , ~  aiid 
eealiilg it .  I r e  also adinits tliat he has sold the s l a w  Sal ly to  
a nimi 1~.3iding our of the State. T h i s  conduct on his  p a r t  
Trns a breach of t rn5 t ;  and  lie must be decreed to a c c o ~ u ~ t  fo r  
t11e 11ric.e of the said s l a ~ e .  ,Is to the $150 crcdit TI-11,ich he  
dei~i:~iids. 11tt ilia:- inake u-hat proof hc is  able before tlic iiiasrer ; 
he has as yet filcd no proofs i n  the  cause tcnding tha t  way. 
A l s  to t h r  allcgatioil i n  tile l~ i l l .  tliat the defmdant  is ail wlfit 
1wrmi1 to he a trustee 1111dcr t lw  said mar r iage  sett!eni~nt. 
t h e m  are  depositions filed i n  the cause 011 t h a t  questiou. I t  
11111it. t l ic~i~~fort . ,  hc r t f c r r r d  to tllr 111:rcter. to i n q u i r ~  and  r q n r t  
vh t . r l~er  l i l t .  clof(~uclar~t is :LII unfit lwrxoil to  hc c:,nriliued a s  
t r l i s t ~ ~ .  fronl his fo rmer  iil isnlnnng~inent; m. f rom his 
nini tnl  iiicapacity, mid if he is found unfit. tlie iiiastcr d l  
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secured by A's deed of trust ,  ;~nrl  that  it W:I~ ,just and p o p t ~ ~ .  the? 
should do so, Iiefore resorting to  thc ~ecur i t ics  in t l ~ c  guardian Irond. 

2. Cntil an ;~ctunl conveyance, 11nd~1. :I c o i ~ t ~ x r t  101. 111~  si11~ of 1iln11, the 
estate is a i.ecu~,ity for the pn rc l~sc -n~oncy ,  an;~logous to n nlort- 
page. 

3. An infant's action a t  la\v on a bond dnc t o  him b~ his m~nrdian  is not 
even suspended by such guttrdianship, nntl the 'infn1lt'lll:ry s11c I,II i t  
by his nest  friend; but, even if su-;pendctl, the suspc~sion n.0111tl n ( ~ t  
vo rk  an  estineuisl~nrent of the debt. Irut would vcaw nit11 the 
guardinnsl~ip, as in the case of a debtor administering on hi, 
creditor's estate. 

4. Certainly in a Court of Rqnity such nn c r t i n g ~ ~ i s l ~ m e n t  ~vould not bc 
perinittetl, but every security necessary for the satisfaction of the 
debt would be kept on foot, against any act  of the debtor hinrself. 

5. Though a. person, cliti~ning land under a contrxct of sale nnd not hav- 
ing paid the purclmse-money, obtain a decree of a (:ourt of Equity 
agninst the heirs of the vendor, who is dc:~d, requiring them to 
convey the legal title, yet such decree of itself will not convey t l ~ c  
legal title. 

6. The purchaser of nn equitable title takes i t  subject to 1 ) ik r  e q ~ ~ i t i e i .  
It is  only the purcllaser of the legal title, without notice of a prior 
equity, 1~110 can hold ag;~ins t  such equity. 

This cause  w a s  renlox cd b -  conserlt f r o m  the C o u r t  of Equity 
of G ~ I L F ~ R D  t o  t h e  Su l ) r en i r  C o u r t ,  a t  Fall Tcrii l ,  1843. 

The bill s e t  f o r t h ,  subs tant ia l lp ,  the fol lowing f a c t s :  I n  
April, 1836,  W i l l i a n l  I T a ~ ~ r i e r  p u r c l ~ a s e d  f r o m   hi^ i a t h e r -  
in-law, S a t l i a i i  ,LrmfieId, a t r a c t  of l and ,  wllicli is ( I1S) i  
described, at  the p r l c e  of $1 ,500;  a n d  g a v e  tlierclfor one  
bond  f o r  $1,000, p a y a l ) I ~ .  23 Deccinher ,  1886, a ~ ~ d  a n o t h e r  bond  
f o r  $500, payab le  25 December ,  1837. -hid A2rinfield g a v e  t o  
Hanner a bond  in t h e  1)enalty of $3,000, w i t h  c o n c l i t i o ~ ~  t o  con- 
vey the l a n d  ill f w ,  1ipoi1 tllc p a y l i r i i t  of t h e  1:loncv mci i t ioned 
i n  those  bonds. I n  t J a ~ ~ i i a m ,  1839, a n d  w h i l e  ver lT sick,  .knn- 
ficld s u r r e n d e r e d  to  I l n i n ~ c r ,  a s  a g i f t ,  the b o n d  f o r  $500, t o  he 
cance l ed ;  a n d  it w a s  d o l ~ c .  At t h c  smile i in ic ,  hy m y  o f  do- 
n a t i o n  a n d  a d r a n c e ~ ~ ~ c n t .  I \ r i~ i f ie ld  g a r r  t h e  bond  f o r  $1,000 
t o  his t h r e e  grandcl1ild1w1, A L l ~ s : ~ ~ l c l c r .  ,\lfrcd a i id  J o h i ~  13:lil- 
n c r  ( w h o  w e r e  i n f a n t  c l i i l d r c~ i  of tlicl said TYillirni~ I I a ~ u i e r )  
a n d  endor sc~d  t h c  sallicl t o  thc in .  111 a f e w  d:ryq tllcrcnftc,r Arni -  
field d i e d  i l l tes ta te  ; 211~1 TZTillinnl 11:11111er i t d ~ l ~ i l i i s t e i d  011 his 
w t a t e ,  a n d  n a s  n l w  :iplmi~:rcd t l ic ~ u n i . d i n i ~  of h i s  t l i w e  c l d -  
d r m ,  a n d  ~ o t  lmisc,icin~l of t h e  bo11t1 f o r  $1.000 111 lq40, TTil- 
l i n i ~ l  T I i ~ i l ~ l e ~  $ 1 4  11;s 1)ill i n  t l lc C'nurt o f  E q n i t v  ngaiubt the 
heirs-nt-lnw of Sni : l : \n  L \ r ~ ~ l f i c ~ l d .  o~ic, of v11o11l \\:IS h i s  on11 
~ v i f e ,  w h o  x7aq n t l : l ~ ~ ~ l l t c r  of ,\i.lrlficld; :lilt1 t l ? c~ i* (~ i~ l  ilc 'ot f o r t h  
the f a c t ?  a s  nborc, < , ;~fcc l ,  ?lit1 t l ~ c ~ ~ c r i p o ~ i  i ~ ~ s i \ t c e l .  t l int  i l l  co11- 
twrll~!ntioi~ of 1 : i ~  t l ic n l i ~ l ( '  d ~ b t  f o r  tlic p i~ i~c~ l lncc - lno i~cv  of 
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tlic 1a11tl n-:I; p:iiti 01. c s t i l i p i ~ i ~ ! d  1 3 ~ -  hi? 1i:lrinp !)re11 nl)!mi~rtcd 
7 . .  ::aliiiirlqtraror of A\!m~ficld. :!lid tlrc ,yn:iitli:in of' liis on-n cliilrlren, 

\vllo T W W  tlic n.ssiolic.c., of the, 1j011d fi,r ~ 1 . 0 0 0 ,  auil p ~ a y c t l  t h a t  
tiw l ~ r ~ i ~ ~ s - : ~ t - l : ~ v  111ight 1~ c o n ~ ~ ~ c ~ l l t d  : n  p ~ ~ f o r m  tlic V O I I T T ; ; ~ ~  

-1:vific.:~lly, :ind ~ . O I I Y ~ J -  tlie l::ild to lifln. 1';. 1Tni1nr.r. fortlin-itli. 
The i1cir.s c.;i~ri.otl no :rpl]ilnrnlic.e. alrd tlic, bill n-:I.; ~ n k e l i  p r o  
w t t f r ~ ~ . s o  n11:l tiw cause' lii~nril (J.'. j i i . / ! . i i  ill O ~ t o b e r .  1342, and  
;I c1cc:rcv r~iirt~l~c~tl. wliic.1~. witlionr !Icclni~i!i~~ t h  p a - m e n t  of ncy 
par t  of tlic ~ , i i ~ ~ c I ~ n s e - i ~ ~ o ~ i c ~ , ~ ' ,  d r c l w d  t l ~ t  tlic defenclants therein 
ilioulil esecntc :\ ci)llrc.ynnre f o r  rlie 1nr1:i i n  f w  :o TT'. IIanire:., 
and hc p e r l ~ c r ~ ~ : ~ ! l ~ -  c~ijoinccl fro111 rli~rlirhilig hi : p o ~ s c v i o n .  
so thin,^ ha;; cvrr  been d o w  under  the dccrcxc. I n  F r I ) r u a r ~ - ,  
ii42. \lrilliaiil F T ~ ! : ~ ~ e r  ( l i d  intc<taw n l ~ d  i l r~o!~-int .  B u t ,  f i ~ e  
d v s  !)cforc his <l~: i~l : .  Ile clxrc.ntrd to I:alplr Chrrcll .  olir of 

rlic c1r~fcnd:~ts  ( ~ h o  hat1 b& hi.: solicitor in  ilic a h w e  
(110)  ~:~ei i t iolrcd sn i t ) .  n tlccil of awirnnii.1i: of a l l  hi. prop- 

e1.t~-, ns n s c v x ~ i t y  f o r  certain dehti iilrwtioncd therein, 
:r11t1 i i p m  rm-i  :n sell o r  c!i;pov of the cstatcs conrc.;ed. and ,  
out of tlrc 111wwd.;. satiaf- t h o c  dcl,;, 01. ~nt.11 par t  t h u e o f  as 
such p r w w i l ~  7,\-0111d sati4'y. h: tha t  assigmne~it  the  l a n d  i n  . . .  
cj~:c,<rlo;i 1s iii(:luilcd. nncl iz tlrwri1:cd rlicarein as foilon-s : "One 
t ract  of land. coirtaining 400 ancws, inore o r  Icis. i t  being the 
Iii~itl on ~ v i ~ i c h  Sarh:rir ,lrillricld f'omlerl- l ived, and  ~ ~ l i i c h  the  
said IInimcr c l a i p s  uncln. a tit le bond c.sccurrd hy the said 
Alrnlfic~ld $ 0  1ii111, and under  n dc,c~r~i. :,f tlir Court  of E r p i t y  
f o r  Guilford Comty ."  

Tlie prcsmit hill ~ r - a i  f i l t ~ l  in .Tliirc. 1Fl3, ly -\lcsnncler, 
A\lfred and  ,Tolr:~ FIa l i iw~.  a~rel by \T7nitm -1. TI7inlmrn. n-110 ~ m s  
thc  surety of V i l l i a m  IInlnler f o r  his g~ini~dia;rs!li~-, of his  three 
sons. a,z:liwt Enlpl i  G o ~ r c l l ,  tlir tru,-rec. ant1 the creditors p ' o -  
:-idcd for  in thc dc td  of trust.  :mid. 117 a;i::udment. nlco n p i i l s t  
t h r  Iic4rs-at-lan- of S a t l i n n  A\~xlficlcl n1:d of T17il!i:r:n I I a n n e r ;  
ond. af ter  setting f o ~ t l ~  tlw f::cts a; nl,mw .tntcd, i t  cliti1.ges t h ~ t  
II7illi:~l~l F I n l ~ l i ~ r  1 1 ! 5 ~ 1 ' .  in fsict. paiil :111]r- 1 ) a ~ t  of t l i e d e b t  of 
$1.000, ~ i o r  :~c~c.on:~trd f o ~  the s;nire 1,- charging lliiilv>lf there- 
n-ith ill lii. ~ l l n x l i : ~ : ~  nc~couilts, I I ~ T  put  on: en?- sum a t  i n i c ~ e s t  
fo r  thc Tmrtlq: a11t1 t l ~ c r l w l m ~  i t  p ? a y v T i i u  tlir I::nd ma!- be 
dccl:\~ctl to  1 ~ 3  :I s r ru r i t7  fol. tliat d;'l~t a ~ l i l  ill;-cjrest. a n d  tliat i t  



the re:<lm~l.il)iliiy of 1111. ciii~ol~ l~lni!!ti;'f, T Y i ~ l l ~ o r n ~  as  s u r e t -  f o r  
the  gu:lidin~l.;!iil): tha t  ~ I J P  c!c,l)t; l ~ ~ ~ c ~ ~ - i d e d  f o r  i n  tllc ( l e d  m e  
just,  a n d  \ d l  !)c lost, O Y  n y 1 1 . r  of t ! x ~ x .  if the piniutiff s1:oulcl 
oh::\in n t l cc lw;  :lrlrl tlint tliv C~Y~I!~TO;.P liad 110 l m o ~ ~ l e d g c  of the  
debt nor\- ciniliictl 1,- t l i ~  p la i~~t i f f ; .  mld b c l i e ~ c d  f r o m  the  
decree olii:~i.l~ctl by 1Tilli:~iii I lnn :~cr ,  t l ~ a t  11: had  thereby 
hcco~iic t l w  on.:ier of t i ~ c  1:rncl. nild conk1 c o n w -  i t .  I t  (120) 
is  nd11li;tcd 1li;n-cl-cr, by 311.. Gorrcll ,  t1i:rt hi: k n e v  the  
dcht n.as ~ o t .  i l l  fact ,  pnid:  nnd ht, sn-:  tha t  11c ~ ~ o u l d  not l i a ~ e  
ac t td  :as ti'?l::ic<t had  lie 11( ( 3 1 1  l w o ~ i i r   lien the deed x-ns ex(,- 
c i~tcd.  but  1:c XI-; i~ iduccd  a f t ~ ~ x r d s  to accept the c l d .  Icst 
a l l  i ts  pro^-ision.: might  fal l  t!irougli. I t  is  also admit ted by  
Ah. J. Sloan,  one of tllc creditors, tlint he v7as the only creditor 
v h o  m7as prcscnr n i  tho c ~ s w i ~ t i o n  of the  deed, or vns active in 
i ts  prepmatiol i .  m~cl tli;?t X7illiaill I I a m ~ c r  then mentioned t h e  
debt of $1:000 as  still  c s i s h g .  

Replication n-ns taken to the n n s ~ w r s  and  the cause spt f o r  
l i c :~~ ' i~ ig ,  ~1-1wn i t  n-as r c l ~ ~ o ~ e d  to the Supreme Court .  

R ~ F F I S ,  C. tT. Tf 111c hill \wrc  agailist 71-illiam Haln le r  
alone, even tliew defcild:il~tq ~ r o u l d  not,  n t  least they do not,  
question the l ropoai t ion thnt thc lnnd ~~ou!cl  he n semr i ty  f o r  
tllc debt dnc on tlir hol:d ;i.i\.cn to  hie childrcn by tlicir prmid- 
father .  By tllc esprcas: ternis of tllr sale, the. lwrchnse-li~oney 
~ n s  t o  bc 1):rid hcforc 11:i~iner IKE to b n ~ c  n deed. H e  did not 
ercn pretend i n  his  bill t i n t  Ahnfic!d incant to d i d l a r g e  h i m  
from illat p r o v i ~ i o n  of the co~ltrnct ,  n l m ~  he g n w  one of tlie 
ho11d5 to 1li111 a n d  nssiglied t11c other to  his  cliildrcn. If t l ~ c r c  
h a d  bcrn snc.11 a n  uiic1erstantli1lg o r  i~ i t t~ l i t ion  on tile p a r t  of 
-Irmfiel<l. n-li!- did lie llot ccmrc-  tlre l and  n r  thc  same t ime % 
Tlic. olrly :III~V:(T IIII:;~ he. tllnt i t  v:ns v c l l  u!ldcr5tood tha t  -the 
legal ti t le n.a< still  n-it!ilicld, n i  n v c u r i t ~  fo r  rlic provision the  
grai~1f:rth.r u x ~  ninkiug i n  ]!is last illllcss fo r  his p ~ x n d ~ m i ~ .  
So I-T:annt>r'. o~i-11 bill t i ~ c n t c ~ l  i h c  ~?nns:rctioli; foi. i t  admits t h a t  
11c n-ns homrd to pny the ~:.liolc purc l i : l sc - i~~olq-  i ~ d o r c  he  c o d d  
call f o r  n co~i:-c>-:~ilce. nnil lint.; llis rig!lt t o  cnli fo r  i t  i n  ;li;it 
suit  u l ~ c n  ill? l~rfiitioil  that  lirl liad ;>:?id it-not i n  fact ,  but  u11o11 
a 1cg:ll !)rinciplo. by  n-ay of c x t i n , r ~ ~ i ~ l ~ m e l ~ t  by  means of hi. 
being tlie snai.rlian of tlic i~rfnii: l r rop~ic tors  of thc bond. :rli;l 
thus h c i ~ l p  ~ l l c  linllc! to  l)ny nnrl r c c c i ~ e .  T!wrcfore, unless tha t  
priliniplc~ T V P ~ C ,  :rl~!)licahlc l r )  llic r a v .  i t  stood upon tlic 
con11iio11 doctrii~c. of tlic c ~ u r t  of ccj~~:tj-. tlint un t i l  n n  (121)  

0 1 
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actual conreymce, tile e-:ate is a wcurity for tlie purchace- 
money, analogous to a inortgage. Olicer c. Diz, 61 S. C., 
605; Grecrz. zq. C'rochit t ,  22 S. C., 330. S o w ,  i t  was an entire 
mistake to suppose illat tlie principle of law relied on liad any- 
thing to do nit11 the case. Tlie action at law on the bond TI-as 
not cren suspended; for, although the debtor n a s  the guardian, 
yet t l ~ e  action on llis bond XI-auld not be in hi5 ilaiuc, but in that  
of the infaiits t l m ~ ~ s e l ~  e., tl~rx aaiig~iecs of tlie bond, by a nest 
friend. Bu t  ercn if it  nere  suyjended, i t  ~ ~ o u l c l  oidy be during 
the guarcliaiisliip; and that  being the act of the gu:mliali him- 
self alld the lav ,  and not of the infant  creditor, the surpenrion 
would not n~ork  ail cstiiig~~isl~riicnt, but be only temporary and 
cease ~ r i t l i  the guarclian~liip, as ill thc case of the debtor achi~iii- 
istering on the creditor's estatc. A-eedllam's C'crse, S Rep., 136. 
But certainly, l imcre r  it might be a t  Ian-, a court of equity 
117ould n e w r  eriforcc a g ~ i u s t  any person, and inuch less against 
infants, any such principle of extinguishment, but would reliere 
against it ,  and keep on foot every security ncAceszary to the sat- 
isfaction of the dcbt, a q n i n ~ t  any act of the drhtor liinl~clf. 

It map  b.e true, that the wards rnigllt charge their father on 
his bond for the j~ll~cIin~~-1iio11ep, and also niight charqt. him 
and his surety on the ruardiml bond; but that  doed not prcclude 
thcm Proill i i ~ h t i i i g  also 011 their real security. liideed it is just 
and proper, they should hare  recourse to that  i n  the first in- 
stance, as the property of the debtor himwlf, in ~xnneration of 
his surety. Bunfing v. Ricks, 22 K. C., 130. There \Tas then 
no satisfaction of thc debt ill qwstion, as is obrious ill Hanner7s 
ornil bill: and, conrcqnent!.r-, he had 110 ~.i$it to a conrc~xnce ,  
and upon the bill of his cliildrcn against liiin t l ~ c  land ~ i ~ o u l d  be 
declared a s e c u r i t ~  for the debt, aud disposed of nccordiilgl-. 

The decree in that  cauw C I I R ~ C  119 differellee. The  present 
plaintiffs n r r c ,  iioiic of them, partics in that  snit, and, there- 
fore, iiot bound by the decree 1 7 1 , o p  io P * ~ T / O T C .  I f  a conreyanee 

had heen, actually 111:lde imdcr it, the plaintiffs ~ ~ o u l d  
(122)  still hare  hscii ciititled to re1ic.f :y;:rinst I1:innrr hiniself, 

bccause obtcined ii: h4 f a ~ t h  tnnards those creditors, 
and with the T ien. to dcfcat tllelil of a swur i tp  to v l ~ i c h  they 
vere  entitled. Bvt tlicrc 11nq hccll ilothiiiq clone ullder the de- 
cm7, aud, -therefore. i 1 1 ~  l c ~ a l  title is ~ i i l l  oiititaiidinq in the 
heirc, of Arnificld. ant1 the ;,laintiffs may iurist. u p o i ~  it as se- 
curity for their dcbt, actmlly sul)4stiirg, The  decree of n court 
of equity i9 not a legal title. I t  professes only to the 
perwn to conrer the title In- e~ccuii i iq n deed. Forc1)~r 7?. Proc- 
f ~ r .  19 S. ('., 4x9. A\lld tlii- l,i.i~l:i ul) for consideration the 
c!cfeii.ic set uy I,r 111c ~ru-rcc  and c ~ d i ~ o r q  c l a i u l i u ~  uiider Hail- 
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ner's assignlncnt, as pcculiar to tlml~*c!rcs, and founded on 
merits indq)endcnt of tlioic of Haliircr a11c1 I~ii~isclf. T h y  claim 
to be jnst crrclitorc. ~ ~ h o  1 ~ 1 1  (l lmnc~tl\- obtail~ed a security for 
their debts n~itllout a k n o ~ ~ l e d g r  of the 1)laintiff's equity; alicl, 
therefore, entitled to hold it. But t h y  11-ere mistaken in sup- 
posillg. that they lmd ohtai~lecl :I comeymcc of this lalid as a sc- 
cnrity. 'rheg say, they rolied 011 tire decree as dctcr~uiiiing {lie 
rights of the partics and ronstitutilig a title. But we have sccn, 
that  i s  not so. The dccd is only an assigniilcnt of xi1 equitable 
title, and then, nere  tllesc persons l~urcli:~sers iiistcatl of credit- 
ors, the estate itself innit ansvcr a11 claiini to nhich  i t  would 
hare  been subject in the hands of the assignor. I t  is only the 
purchaser of the Icml title without notice of a prior equity, who 
can hold against such equity. PolX 7%. Gnllant ,  22 K. C., 305. 
111 the casc beforr us, there is i ~ o t  only not a conrcyance of the 
legal title, hut thcrc is a plain r e f e r ~ i ~ ~ ~  011 the face of the deed 
to the decree aild COT cnn~l t  as coiistitllti~lg thc o i~ly  title of 1Ian- 
ner, and those docul~leiits n onld lmr e ei~ahlcd all tllesc persoils to 
have discowred tlic true state of the casc, uot to speak of thc 
actual knox~ledgc of ?he truqtcc and tlie active creditor in get- 
ting the dccd. But it ic useless to colisicler the particular cir- 
cunlstanccs, as the dcfc~~dal i t s  are but the assignees of an  equity, 
and get only ~ ~ l l n t  the assignor had. nhich  was thc right to linre 
this land, hell 1lc had 1)nid to his tlircc childrc~l the debt ~vbich  
he o ~ e d  then1 for thc rcsidue of the ~)urehasc-lnoncy. 
The Court takes iiothirig froill the defei~d:n~ts, \\hi& they (123) 
or EIanner ever llad; but oldS say, the defe i~dai~ts  call not 
take froin the plaintiffs a sccurity which tlicy 2ionestIy had be- 
fore the defenc1:liits got theirs and nhich  thcy h a ~ e  clolle iiothing 
to impair. Therefore, t l ~ e  land nrust be declared to he a security 
for the sum due on tlic bond for $1,000. and it must be rcfcrrcd 
to inquire n lmt  that sum is;  and. as both sides ~ ~ i s l l  tlie land 
sold, ~i-llen the debt 611311 be ascertained, n sale will be decreed, 
and, after paying t l ~ c  plaintiff's debt and intrrcbt, : u~d  costs, 
tlzc balance r ~ i l l  go to tirp truster to be applied m d c r  his as- 
signment. 
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This cnusc TI-as reniored I)y coliseut froin the Court  of Ecluit- 
or' K.isnor.r~~r, a t  Sl)r i i ig  Term. Id43, to tlie S i ~ p r e m c  Court .  

T l i ~  hill T\ :i,5 f i k l  by t ! ~  p k i ~ ~ t i f f ,  :t$ c>xcutnr  nf S i ~ n e g : ~  Xr- 
31astc-1,s. ( ? c c ~ . .  an(1 PCT fort11 t h a t  the ssid Siiileon? nfrer h a r i n g  

c1v.i~ 111;:dc hi': inst   ill and  tes tnmmt ,  of u~liicii lic np- 
(124) yoilitcd t h r ~  lil:\i~r:ift' crxccil:~:,. d i d  nlmut 1S4O. I n  the  

. . ~ i ' i ' o ~ r i i  claiiw of this \Till :!:c tcdtntnr g3TP i O  I I e n r y  El- 
hson a i ~ d  J e s w e  1<('1111) a t ract  of ln i~ t l  coniaiiiiiic l a 0  :lcrei. I n  
tll? t7(ir67 ;,LIsc, 11(> 9aT-p i,7 IT, ~ t . i ~ i :  - q l : - .  1, ~ 1 ~ ~ ) i ~  . 1.: +l:i~-e C!-CEC,T. ant1 
to Jesse TI\I~i?-il7 his :lave A \ a r o ~ i .  Ti1 t l i ~  f o i ~ r t l i  clnusc, lle he- 
queathi  :dl the rc-sidw of liis crtate, coiii;istiiig of "horws, cat- 
tle," etc., to H e u r -  Ellisoil :n:il J e w  I<c,ii!p. I n  the $!ti1 clause. 
the  tesrator enjoins i t  i1l)on hi5 executor to  u v  all  l :a~\-f~ii Tyays 

and ~ n e a n s  to emancijiate the  slnreq CYl.cccy nlid Aaron  according 
to the  i:in-s of this Stntc-. Tlic n-ill t l im lirocceds. "and i f ,  a t  
a n y  t ime, their  liheratiox An11 11e rf-fcctcd accordi1i.y to  In~v ,  
whetlipr the!- allall continue to rc<icle i n  th i s  S:zte, o r  consenr 
to  rcillol-e a s  1 1 0 ~ 7 -  ~ y n i r e d  l ) r  lax-. tlint t l ia l ,  oil t l lrir  becomii~g 
legall.; f ree  a n d  eiliailcipated, n1!- l rill nlld desire i.: tha t  all  tlie 
prolwrty and  estate, x-llethtx real  o r  personal, slinll he T-eslcd iii 
them, tlic said Crcecy a i d  A h r o i l .  to tlirir  o w i  use a i d  hchoof 
forerer ,  so f:lr as  t l i q  m a y  I)(' capahlc of holding tllp same. o r  
so mncli of tlw said pimpeint!- a n d  ?state as m a y  not h a w  pre- 
viously been e s p m d c d  by the aforesaid EIenry Ellison a n d  Jesse 
Kern!,, \rho. i n  the el-ent of sucli c-liinncil~ntion as  aforeanid be- 
ing  effectnated. :hall be considered as  f r ~ r s t ~ c . ~  only holding f o r  
t l ~ c  iwes a n d  intenis liei'cin last ( T ~ I ' P S S C ~  a n d  set f o r t h ;  hut ill 
case such l i b ~ r n t i o n  sliall not tnlic pl:lce, tlieu a n d  i n  t h a t  ca-e 
al l  the  dcrises and  lieqi~csts hewin  made to the  said I 1 e n ~  Ell i -  



son mid Jessee I<c~:lp are to he ah~olutP,  uncol~dit io~~:i l  alld for- 
erer, as liereill c~prcx*,ctl ill a fonller part of tliis lnp vill." 

The plaintiff then statcs, tliat 11e is u~in-illing, :mil refuses to 
execute thv bond, required b -  the act of Al .sc~~~bly ,  in cases 
where slares are directed by \;ill to 1w c~~i imripatcd ,  and calls 
oil I<cmp and Eilison on the one ha~ ld .  and, 011 ille other hand, 
the other defendants, ~vllo are tlie nest of liill and heirs at law of 
tho testator, to i n t (~p lcad .  And he prays the court to ll~alie a 
decree accordingl? ; and a h o  to aid him ill tlic construction of 
the will, and in the csccuticm of the trnsts. 

The a n w e r s  of the heirs and nest of kin state, that 
they hnre ilerer sct up any claim to the propertp. The (12.5) 
deftmdants E l l i s o ~ ~  and Ticnlp claim the property, alleg- 
ing that as the esccntor ~ ~ f u s c s  to makc any arteinpt to 
effect the emancipation of the slarei, no one else has n right 
to do so, and therefore, tlwy, the said tlefcndants are entitlcd- 
but thcy statc they are ad\ i\cd that tllc case stated ha  ?lie bill 
does not authorize n i l  o ~ d c r  tliat they slionld intcrp1e:ld n.itll 
the othcr defenda~lts. 

The cauqe was tlirn set for hearing nnil wilt to the Snl)rci~w 
Court. 

D I E  T. T l ~ c  C'CIUT~ can not makc any order i n  the cause, 
that the dcScd :~n t  qlm11 interplead. Nc4tl~cr the nest of kin nor 
the heirs a t  Ian., nccordinq to the l)laintiff7s o n n  qhewing, hare  
aug possibl~ iiitert~it in T!IC t r u ~ t  fund. I f  the ~ l i ~ a l l ~ i p a t l o n  of 
the s l a ~  cs Crcwy and ,Iaron should fail, tllt'n the rc:ll and per- 
soual mtate de1i.d to Ellison and lienip. i l ~  tw. t  for Crcccy 
and Aaron, oil the rrent  of thcir enlancilmtio~l, is to bc n o  
longer held by tllclx in t rus t ;  but is to bi, tlwn the unco~rditio~lal 
propcrtr  of tllc said Ellison and Kenlp. Krc 011d1 / ;  the 1n.o 
slares Crcccy and .\aron arc not before tlic conrt, c i t h  hy the 
Attorney-General or any 1,cl:~tors. TTc therefore can not, in the . . 
present statc of t h  1plcadings, 1)r01101111c~ an? oplnlo~l, ~rhctl icr  
the e s ~ c n t o r ,  l>y talring on hin~qclf the trusts of the will, is or is 
not eompcllcd to give the 1,ond rcqnirid 1 ) ~  tlic act of As~ t~ l i~b Iy ,  
in case the slaws arc n illinq on their par t  to co111ply n ith tlir 
act. 
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court to reqnire him to do it, if i t  should be decmed his duty. 
Such a bill cannot be entertained. I t  ~i iust ,  therefore, be dis- 

niissrd v i t h  costs, as to the defendants, who are the nes t  
(126) of kin and heirs. Costs would also he gircli to I i e i~ ip  and 

Ellisoil, if there were not reason to believe that  they as- 
sented to this illode of proceeding; since their arislver is receired 
withont being sworn to, and they ~vould hare  tlie benefit of al- 
lo~ving the executor thus to ernde the enqxiry, 11 hether he had 
duly endeavored to procure the ei~~ancil)ntion of the negroes, or 
a l lo~wd  them or other persons for them to do so. 

GICORGE ASTOS r.. THOMAS S. GALT,01T7A\Y e t  al. 

1. A testattrr devised liis land to hi.; wife for life, and then de\-ired as  fol- 
lows: "1 give and devise the lantl, after the death of my wid Ivife, 
to ni>- ncpliew J. A .  ant1 hi5 lreiw, he pal\-il~g to illy t\vo otller 
nepl~e\vh, K. and G. A,, a s  tlrry ~.rspccti\-c~ly arrive : ~ t  the age of 
twenty-one years, thc sum of £ 100 each. And should i t  so h;tppen 
tlwt t 1 1 ~  said 3:. and (.:. s l in~~l i l  11r rrf age, hefnw 11iy nephe\\- J .  A. 
bc in tlrc 1wsiezi;ion of the said p1:uitntion ;md lantl, in t l ~ a t  ca-e, 
he, the said .J. A,, is not hound to pay the afore-aid sums of lnontsy 
finally, until t\vo years froin the day of taking possession": Held, 
tliat t h e 4  lcqacies ncre a ellarge upon the land. 

2. Hel(7, j l l ~ . f h ~ r ,  t h ~ t ,  1~1irl.1~ t l ~ i i  liiiid lind I I P C ~  snltl t~ 011(,, n-110 had 
notice of the lien, and lie had afterwards sold i t  to anotl~cr ~ v h o  
had no notice, whate&r remedy there might be against t l ~ e  I;rtter, 
the court would first decrce the ligac.ici to be paid Ill\- the f i ~ b t  
rendce, ~vho  had the notice. 

3. The filing of a bill in equity is tlie co~mncnc~emtnt of tlie suit, and the 
time, \\-ithi11 which pl.ewniption of satisfaction is to  arise, must 
be reckoned back from tliat period. 

This cause was remored to the Supreme Court from the 
Court of Equity of Roc1<1sc13~ar, a t  Pall  Term, 1842. 

This bill, which was filed on 2 Xay .  1833, ~ m s  brought to 
recorer a legacy of f300 and interest, vhich  it a l l c p  that one 

TFTillianl Aston hcqneatlicd to thr  plail~tiff and charged 
(127) on a tract of land d~v i sed  in the said d l  to John  

Aston. 111 170.5, William -2sto11 made liis d l  and 
in i t  he gave to his x i f c  Rebecca Aston a large ltygtcy of 
personal propertv, and in thc same clanse he proceeded to sap;  
"I also lend to her the ure of thc r c ~ t  of 111y estate, of what 
naturc or kind soercr, during her life." The testator. in a subse- 
qut111t 1)ai8t  of his TI ill, dc&c.s as follons : "I g i ~  e and derise the 
land and lhmtatio11, \\-lrcrco~l I now live, aftcr the death of my  

96 



Grahrinz f o r  the plaintiff. 
Rnllger f o r  the  defendants. 
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DASIET., J .  First. TITas the £100 giren to the plaintiff as is 
stated in t l ~ e  case, a charge on the land?  TITe think it v a s  an 
equitable charge, that is, that in this Court the land is to 1x2 re- 
garded as a security for it. I11 the case of L 4 h ~ t r ~ ~ ~ s  v. TT'i~ctlup, 
3 Russ., 33, a testator d e ~ i s e d  l a i~ds  to Joseph Bnlmer, for pay- 
ing  his son Tholilas Bnlmer £30, when of the age of twenty-one 
years. The Xastcr  of the Rolls was of opinioli, that this was a 
devise of the fee to Joseph B ~ ~ l i i i e ~ ,  charged nit11 tlie payinent 
of the £50 to his son. In  X ~ l e s  c. L~agh,  1 Atk., 573, testator 
devised lands to his v i f e  for life, remainder to his son R. in 

q f w ;  and 1-IP gave to A. a legacy of £150 to be paid in hi-elrc 
moiit21s after his son R. should come to enjoy the premises. 
The legacy to A. Tras held to be a cliarge, and i t  was decreed 
nit11 iiiterest from the death of tlie testator's \rife, against R.'s 
son and Ilrar. I n  Ladd v. Carlcr ,  Prec. Chan., 27, a devise of 
lands to A for  life, remainder to such child or children as should 
be living a t  his death and to t h ~ i r  heirs, A. paying 5.20 pounds to 
R. This was a charge, not only on -L7s estate for life, but also 

on thc remainder. I n  the case now before us. the nords 
(120)  iniinediately following tlic dcrisy to John -Iston are, ' ' 1 1 ~  

p~1 / , ' ng  to illy two iie~thews £100 each, at their ages of 
tmnty-olie y e u s  : But if it sllonld so happen, that they should 
be of age before Jolm shall be in possession of the said plaii- 
tatioii and land, in that case lie is not bound to pay under two 
years from the dny of his td&lg l~os~ession.'' I t  seems to US, 

that the €100 x7as not intended by the testator, to be a personal 
debt on the derisee, ill reniainder only; but i t  was to arise out of 
the land, a f t u  the cle~isee should get into the possession of the 
same, and lie be able to mike  i t  out of the rents and profits- 
therefore i t  was a cliarge upon the land. Secondly. The esecu- 
tors of Galloway rely on the presu~nption of parinent, or aban- 
dornnent of the p l a i ~ ~ ~ i f l ' s  eqnitable interest i n  this legacy. U11- 
d ~ r  the statute, (Xer.  Stat. c. 65, s. 14) before such a presump- 
tion can arise, thir tem - e a r s  must liare run  between the time 
the plaintiff could hare  filed his Id l ,  and the time he actually 
did file it. The f100 legacy n a s  not pyab le ,  until aftcr the ex- 
piration of two years, froin the time tlie reillainderli~aii John  
,\st011 had a riglit to enter into the lmsessioil, to-vit, t ~ v o  gears 
after the death of the tenant for life. The t l~ir teen Fears had 
not run by the 'pace of three days, when this bill n as filed, tak- 
ing thc death of the widow to Imve been a t  tllc earliest day 
inclitioncd in the e~idence.  We h a w  heretofore said that the 
filing of the hill ii: tlie coinmer~cement of the suit. -1fcLin I ) .  

XcStrm(ri.tr, 21 S. C., hi?. The act of Alssenll)ly therefore does 
uot bar the plaintiff. 
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Il'hiully. Thc defendai~t DTisdonl saFs that  he is a purchaser 
for the full x-alue of tlic f re  simple in possession, and also that  
he purchased TI-ithout iloticc of the plaintiff's demand; and, 
therefore, that II(. is not liable a t  all, or  a t  any rate. that  Gallo- 
may is liable before him. As the opinion of the Court is with 
11im upon tile latter ground, it mill not be necessary, a t  least for  
the prescnt, to esprcss ally upon the first point, illasmuch as the 
plaintiff is satisfied with a decree against Gallowar in the 
first instance, as there is no doubt of the solvcncq- of Ins cstate. 
TT'isdom purcllased without any actual notice, and, as 
appears both from his answer and that  of Gallowag, (130) 
contracted for the unencumbered fee, reserving nothing, 
but paging the ~vhole purcliasc-money to Gallo~vay's executors, 
who still hal-e it. They have therefore the fund which ought 
to satisfy the plaintiff's demand. and there must be a decree 
against them for the plaintiff's legacy of £200, v i t h  interest 
t he~eon  from the filing of the bill. Tlie interest can not be 
carried farther hack, because it a p l ~ a r s  the plaintiff absconded 
from this State and remored into l ~ a r t s  unknolvn in  the Wes- 

not have known that  his brother John,  the devisee of <lie lay~d, 
had not paid him, or that  the plaintiff did not look to hini. 
The legacy to the other brother he paid on deinand. I t  mt s  
the duty of the plaintiff also to h a w  requested p a p e n t ,  or, 
a t  least, giren Gallomay notice where he niight be found. But  
for the principal nnd interrst from the filing of the bill aucl 
for  the plaintiff's costs, Gallonay's estate is liable. Between 
the plaintiff and Wilson, neither party is entitled to costs up 
to this t ime; but thc bill will be retaincd as against Tvisdoiil, 
until i t  be ascertained, whether payment can be had from Gal- 
loway. 

PER Curhn r .  BCREED ACCORDINGLY. 

Ci ted:  Ru,$n I\. Con, 71  X. C., 256; D~cewuz  c. Derere~rm, 
78 IiT. C., 389; Rice I?. Eire, 115 N. C., 4 4 ;  IIunt I-. Il'hceler. 
116 K. C., 424; Ozrflond T. Outland, 118 S. C., 1-20; Allel1 1 % .  

d l l c n .  121 S. C., 334. 
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1. The sheriff's deed alone for land .;old for tax+ \\.ill not 1x15, the title, 
but i t  must appear tha t  thp tasea, for \vhich the sale \vits ~uade,  
were due, a s  his authority to sell. 

2. I n  a suit  in equity for partition of land, from the viiry nature of tht: 
(" ,lie, relief can be girrn,  n-herit tlie titlei alleged are legal, only 
wl~ere the title is ndn~ittetl, u r  11as been cstabli41ed a t  la\\., or, a t  
the lead,  is veq-  clear. 

3. Cut  ~vhere the title is  denied and the ilefendant srts  up n sole and ad- 
verse pose.~sion, a C'ourt of Equity can not proceed, 11nti1 the party 
\\.l~o asks partition, we~ tab l iy l~  a t  law the unity of possesqion in 
hilu,elf with tlie co-tt~nant. -1 C'ourt of law can alone drcitlc upon 
a lrrral title or an  alleged ouster. 

4. I n  inch a case the regulirr cou rv  of the court is to  retain the bill, 
nllo\ring the party competent opportunity for trying the title and re- 
covering the possr5ison of the unclir id~d share in an  action of eiect- 
~ n ~ n t :  and the Court will 1q11ire thc~ defendant in such action to 
atinlit his actual ouster of thc p!trintiff from the tract  alleged to be 
l~cltl in common. 

This cause Tvas r e m o d  on affidal-it of the defendant from 
T ~ ' A ~ I I I X G T O \ -  Court of Equity, a t  Sprilig Term, 1843, to thc 
Su l r e i i~e  Court. 

The bill r a s  filed in August, lQ41, for the partition of a 
tract of land cle.;cril~etl in the plea cling^. Onc TVillia~n TIThite, 
the defendm~t's father, being seized of tlic land in fee, dex-ised 
it bv his will, dated 16 April, 1823, to his x~ i f e  Asha White 
for term of lier life, with remainder after her drat11 to the 
testator's two sons, Solomon TThite and TTTilliam TThitc, the 
defendants, equally to be dirided between them. The bill states 
that  Soloinon White sold and conr-eyed his u n d i ~ i d r d  nmicty in 
reniainder to Joseph Garrett on i 6  August, 1831, and that 
Joceph Garrett dcrised it to the l~laintiff, then the wife of the 
said .Joseph, ancl died in 1835; that A9ha IVllite, the tenant 
for life, had lately died, and that Jlrillimn White had then 
entered into the actual possessio~l of the laud. and held i t  in 
common for himself and the plaintiff; that  the plaintiff had 

applied to liinl to make an cqual partition mith her, but 
(132) that he rcfnsed, on the pretcnse ihat  Asha Tl'liite had 

let the public taxes due upon the h n d  for 1937 bc in  
arrear, ancl that, during her lifetime, to n-it, on 4 July ,  1839, 
tlie said land 7ras dul? set up by tlie sheriff for sale for the 
taxes, riz, $6.21, and that the said TTilliam became the pnr- 
chaser of 319 acrcc, part of the said tract, for the taxes due 
on tlie  hole, ancl took a deed therefor. The bill further states 
that the transactionq thuq pretended took place xvithout the 
plaintiff's knonleclge, ~ n c l  that, after being in fo rn i~d  thereof, 
she ofiercd to pay the defendant one-half of the smn he had 
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paid and all thc expcwses by him i l ~ c ~ r r c d ,  and requested to 
be let into actual posscssio~l with hiin and that lie -n o d d  release 
to her one-half of the land;  and the hill charges that, if the 
def6ndant's purchase for the taxes and tlie sheriff's deed of 
con~~eyance  sllould give hini a good title a t  l a ~ r ,  xet that  in 
equity siw is entitled equally ~ v i t h  him upon a pioper in- 
deinnity for  the mone~-s lic has laid out ;  and it prays a decree 
for the partition and conre.vailce~ accordingly. , 

The a n s ~ ~ e r  admits the derises by Ti l l in in  White, the father, 
as stated in the bill; and also the conrcyance froin Solonlon 
White to the plaintifl's husband, Josepll Garrett. Bu t  i t  states 
that, although the latter is i n  form an  absolute conreyance, 
yet that  there was an understanding between Solomon White 
and Garret t  thxt the fomler might redeein; though upoil v h a t  
terms is not stated. The answer far ther  states tha t  the defend- 
ant, a t  a public sale by the sheriff for the taxes due thereon, 
purchased a portion of the said land and paid the price and 
took a deed in conforniity to the acts of Assembly, in tlie life- 
time of Asha White, and with a ricw to gain to liimself the 
further title to the same; that  the estate of ,Isha White is 
sufficient to ~ n a k e  good the land to the plaintiff; and that the 
defendant does not beliere the plaintiff mas ignorant of the 
sale for  taxes, and that  she did not offer to refund to him the 
money paid by him or any part of it, The  answer then denies 
tha t  the defendant is i n  law, or ought to be considered in 
equity, a tenant i n  coinmoil with the plaintiff; and insists tha t  
he took possession, undcr the deed to him from the 
sheriff, as sole tcnant of the land, and claimed so to be (133) 
when the plaintiff filed his bill and long before, and 
cultivated the same under his said claim for his o ~ r n  bencfit, 
without being in any lnanner accountable to the plaintiff. 

There was a replication, depositions lyer? taken, and the 
cause set for  heariup and scnt to the Suprenie Court to be 
heard. 

No counsel for the plai~itiff in this Court. 
A. iI1oo1.e for the defnidant. 

I~UFFIK, C. J. The defendant has g F e n  some crideilce of 
declarations of Joscph Garrctt,  expressing a ~rillingliess that  
Solo~no~l  Whits, or either of his brothers, miglit relmrchase the 
land; but nothing like an obligatory aglwnicnt for  wdcmption i5 
cstablishcd-even if that  could be cntcred into bctnecn time 
p a r t i ~ s .  

The title to the plaiiitiff scelns, thcrcforc, to be clear as a 
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legal title, to the undirided moiety of the ~vholc tract, except 
so far  as a title to a part  of it may have been lost by the 
purcllase of the defendant for taxcs. Fo r  the rcsidue of the 
tract, not sold for taxes, the plaintiff's title is unquestionable; 
and she has a right to partition a t  least of that part, since tlie 
sole scizin o r  adrerse possession, insisted on by tlie defeiidant, 
extends no farther, as we understand him, than the 219 acres 
included in  the sheriff's deed. But  as that  residue is ouly 20 
or 30 acres, the Court does not think proper to decree partition 
of that by itself, until i t  be seen, whether the plaintiff yet has 
the right a t  law, or in equity to a share of the part  claimed 
exclusirely by the defendant. Upon that point the onus is on 
the defendant to shew the plaintiff's estate to be divested. If 
this Court mere to pass on his proofs, we could but pronounce 
them insufficient i n  the present state of then?. They consist 
only of a plot of survey, dated 22 December, 1840, and pur- 
porting to be made by Samuel Newberry, the County Surveyor 
of Washington, shewing the boundaries of 219 acres of land 
surveyed for William White, which he purchased for taxes, 

and taken from the tract of land given in by Asha White, 
(134) there being in said tract 257 1-2 acres, ana  a sheriff's 

deed for the land thus surveyed, dated 25 December, 
1840. But  the plot is not verified in ally 1uaimer, nor any 
proof giren whether the land was laid off out of the whole 
tract, as directed by the statute, nor is there any proof that  
the land mas entered for taxes, nor by  whom. We have hereto- 
fore more than once held that the sheriff's deed alone for land 
sold for taxes will not pass the title, but that  it must appear 
that  the taxes, for  which the sale mas made, were due, as his  
authority to sell. S c e r y  v. Rose,  15 N.  C., 549. Pent lnnd  v. 
S tewar t ,  20 S. C., 521. We think i t  extremely probable that 
no such tax was due, as that  mentioned i n  the sheriff's deed, 
which is the tax of 1837 on "a certain .tract of land con- 
taining 257 1-2 acres, it  being the land giren in by Asha 
White for the heirs of William White, deceased," inasmuch as 
the he i r s  of William White were not the persons to pay the 
tax on this land, nor, indeed, the devisees in  remainder, but 
the tenant for life occupying it. Bu t  i t  is  probable the de- 
fendant may not have intended to complete his proofs of title, 
but only to exhibit his deed in support of the allegation in  
the answer of adverse and excliisire possession in the defendant; 
and we think that  course the correct one. The  jurisdiction of 
the courts of equity to decree partition is conferred ill thi? 
State by statute. Rev. St. c. 85. But from the nature of 
the case equity can relieve,  hen the titles alleged are legal, 
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only 71-lie11 the titlc i q  ndlnittcd, or has  bcen estahlicllecl a t  l a v ,  
or, a t  the  least, is  T-W? clear. But rr-llcn tlie legal ti t le is  denicd, 
a ~ r d  tlie defendaiit qcti up a solc mid a d w ~ s e  possewon,  a court 
of equi ty call not procced mitil  the p r t v  n h o  ask. t l ~ c  par-  
t i t ion reestabhl ies  the un i ty  of possession i n  11imself n i t h  the 
co-tei~ant .  F o r  the  titlc and  the 1i;lture of the  po.it~ssion a r e  
q u e s t i o ~ ~ ~  of l a v ,  nl l ich bclolig to a legal trihunal.  i ~ ~ c l u d i n g  
a J u d g e  and  jury.  to dccide. Tlie1-e ha1 e been f e v  applications 
i n  th i s  S ta te  to  the  courts of equity f o r  par t i t ion,  Lecauqe. by 
the  statutes, a modc of doilig it  a t  l a ~ v  is g i ren  inore sinll)le 
a n d  espeditiouq. :rnd less espen ; iw;  n hich is  equall? effectual 
except i n  cases ~ ~ l i c r c  the tit le is equitable, or.  like tlie 
present.  here the ~)!nintiff claims to be a tenant  i n  (135) 
common. either a t  l a v  or ill equity. TThere thc title is 
equitable it  must be tried by the chancellor, f o r  a court of l aw 
is  not cornpetcnt to deternlinc it. F o r  the like reason, where 
i t  is  legal a n d  denicd, o r  where t h e  defendant avers tha t  h e  
has  ousted tlie plaintiff, tlie right muat be establislied a t  lam 
arid the  plaintiff get into possession again. Tlicn the  decree 
i n  equity will follon-. as a mat tc r  of course. And i t  seems 
lion- t o  be the regular course of the  Court  to retain thc bill, 
a l l o ~ ~ i n g  ccon~pcter~t opportunity fo r  t ry ing  the title a i d  r e  
corer ing the possession of the midividecl share i n  ejectmeni. 
Blyrlmnil L. .  J ; r o ~ ~ r .  2 T'ern.. 232;  II'ilkin 1 % .  TT7i1X.i)l, 1 J o h n .  
C'. C., 111. S o  n-e tllilllr proper to  direct i n  this  case tliat the  
cause s tand over fo r  a year  tliat, i n  the meantiliie, the plaintiff 
m a y  bring a n d  t r y  a n  ejectment f o r  one-half of tllc t ract  of 
210 acres claimed b- thp defelrdant under  the deed f r o m  the 
sheriff, and  a170 for  the residue of the  whole t rac t  of 257 1-2 
acres, ~mlc*.  the  defenclant sliall admit  tlie plaintiff to  hal-e 
tit le to   on^ ulldirided half of such residue and  to be i n  posses- 
sion there n it11 hiin ; and if the  plaintiff shall br ing such action 
the defeildalit i~ to  he rcquircd to admi t  oil the t r i a l  Iiii actual  
ouster of the  plaintiff fronr the t ract  of 219 acres, or tha t  of 
257 1-2. nq the  action nlay be brought f o r  the one or the  other, 
as  abore  mrntiolred. Ul)on bringing to our  notice tlie r e d t  
of tllc action a t  I a n ,  e i t l ~ c r  par ty  call m o w  f o r  fu r ther  direc- 
tions ; and  ill t l ~ c  meali~r-hile all other equity and  questions a r e  
reserved. 
PER CTRII>I. ORTIERED ACCORDIS(TT,T. 
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A tei tator  Iiaving a su i t  pending, \vl~icli Ile 11n:l inst i tuted to  reco\-er 
certain slaves hc 11mI i ) u ~ ~ c l ~ ; i ~ e d  and  for \vl~ich 11e had  par t ly  paid, 
directed his executor, i f  the  slave, s h o ~ ~ l d  l)e rceovwcd, t o  sell tllcnl, 
and, o ~ ~ t  of the proceeds, ],a!- the ~ ~ i n a i n d e r  of the  ~ ~ I I ~ S ~ I : I S ~ ~ - J I I O I ~ ~ ~ ,  
and the  snrplus, if any, be left to his  x i fe  and cl~iltlren. The ex- 
ecutor sutferctl the suit ,  1rhic.11 \vns a g a i n d  the  ~ P I ~ ~ o I . ,  to  abnte, 
and sunendrrcd  al l  r igh t  to the slaves, upon receiving he l ;  ~ v l ~ a t  
!lad I m n  paid I,!. his testator ,  and the  bonds st i l l  rc~na incd  unpaid 
for the  residue of the p~~rclrasc-1no11ey: Held .  t h a t ,  I)efol.e t h e  Iega- 
tees col~ld recover the slaves from the  executor, or from the vendor, 
against  u.ho~n the su i t  a t  law had been brought, they must shew 
t h a t  tlley had been injured I);v solne fraudulent  act  o r  improper 
dealing of the  executor \\-it11 the o t l m  party.  

This cauqe TI--as removed by colisent from D a r r ~ s o s  Court of 
Equity, a t  Pall  Term, 1843, to the Suprei~le Court. 

The facts, as they appeared from the pleadings, were thebe: 
Sarah  Loftin, in February, 1818, for $750, sold to Thomas 
Jones (the father of the plaintiffs and tlic testator. undcr .\\-hose 
will they claillled) the ilarcs F a n  and her children Ha111 and 
J o e ;  and she then esecUtcd tc, him a hill of sale for rhc said 
slaves. The slaves, bcing a t  that  time hired out, were not de- 
lircred to tlle C ~ I ~ C P ,  nor n E I ~  the l )urch:~se-~~~oney paid, except 
$150. Thomar Jones. some time after the sale, took the slare 
H a m  into his possession h -  force. and instituted a snit at law 
against Sarah Loftin for the recoTery of the others. Pending 
tha t  suit, Jones died in  1819, learing a  rill, i n  vhich  he 31)- 
pointed three executors n-lm qnalificd. Tl~ese  executors per- 
mitted the suit to a l ~ a t ~ ,  and eon~promiserl the dispute about the 
slares ~ i t h  Sarah  Loftin. She gave 1111 to tlie ~.xecutors the 
bonds she held against Jones for the. purchnre-molicv, and also 
returned them $150, tlie su~ l i  . J o l ~ c ~  had before paid hc r ;  and 
the executors surrendered to her the 1x3~7 H a m  and t lv  orinii~al  
bill of sale, i ~ l t e n d i n ~  thereby to rescind thc contract and re- 

lease to her all claim for the sbres .  Tliomns ITo:ics in 
(137) his d l  directed his c>:ecutors. that  if a recorer-  of 

the slares s l ~ o ~ ~ l d  br cficctecl in the iuit whicli he had 
commenced. t l i ~ y  should wll the smne at pnhlic anctioa on a 
credit of tvclve month;, and a p p l ~  tlic pl-cha$c-moiicy, in the 
first place, in p q i n c  the balance of thc ckbt 11c oncd for their 
oripinal p i ~ r c h a ~ e ,  and t l ~ r  i~wplus,  if ang, with the rc+idnc of 
his p r o 1 x ~ f ~ .  to :o ~qi:;illv to his children and to his vidow, 
~ l \ o  n a< lnft ail e \ v ~ l t r i x .  

The 17311 n a s  filed hy the ehildwii of Tlinmas Jone3 against 
their wot:ic:.. t11c Lurliril!g cxcc~~ t r ix  of Thoinn.; JOIIP. and 

101 



against the rcprc>witatircs of Sara11 Loftcn, ]low dcccascd. who 
lind thc said slnl es In their p o ~ ~ ( w i o n ,  and 1 ) r n y d  for xi nc- 
count of the liiws a ~ i d  profit5 of t l i ~  slxrcs, and that  tlic <laves 
inight be de l i~ercd  u p  to tlic p la i~~t i f fs ,  and tlicir hires, ctc., 
accoantcd for nnd paid owr ,  allrging that  tlic present posses- 
sors vcre  ill equity 1uel.c txqtecs for the. plaintiffs. 

The ansners of tlic dcfenclants : ~ d l n i t t ~ d  tlw facts as aboxc 
stated to be ruhdantially true, alid drnied any fraud or iui- 
proper conduct i n  the compromise. or that  the plaintiffs xc rc  
injured thereby. 

The cause nnq set for licaring and transmitted to the 
Sulveme Court. 

U ~ n t 7 e n h a l 1  for the plaintiffs. 
No counsel for tlic defendants. 

~ A S T E I , ,  J. Tt is t n w  that. ill this Court, thr  plaintiffs, as 
legatees of Thomas Jones, had a right to pursuc tlic property 
ill the liaiids of tlic dcfendmits, ~ h o  are only voliulteers undt.r 
Sarnh Loftin, if there Iiad been any  fraudulent combination 
h~ twccn  the csccntors of Jones and the said Sarah  Loftill to 
deprirc t11cn1 of their Irgacics i c  the slaves, or any interest the7 
might 11ave in the sale of them under their father's d l .  Bu t  
there is no eridcilcc i l l  tlic c n u v  to sllrn. that  the slams were 
~ ~ o r t h ,  at the t i l w  of the rcsalc, more than tlie ~sccu to r s  ob- 
tained for them, or that  they vonld ha re  brought more a t  public 
sale a t  tne l re  :no~it l~s '  credit. There is no pwtcnsc that  tlie 
executors derived to thciiisc~i\-es the sma l l~s t  benefit by 
the resale of the. 11'1~ CS. Before the l,laiiltiff.: could (135) 
ask of this Court a decree in their faror,  i t  behoorcr tllrlll 
to shew that they had been i n j u r d  by some fr::ndulrnt a r t  or 
iinprol~er dealing of the esccntors with Sarah  T,oftin, r c q m h n g  
t l ~  qlarcq. Sot l i inc  of tlint kind appears in the ex-idc~rc~ ; and 
tlie bill must thcrcfo~ e IF disniisscd, v i t h  costs. 
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The material facts of the case, as exhibited by the hill and 
adinittcd by the ansrer ,  were these : 

On 27 April, 1838, John  Dobson, Thomas Xilsaps and Seth 
IT. Hyat t ,  entered 200 acres of vacant land in Xacoii County, 
and had i t  s u r ~ e y e d  in August, 1830. By the acts of 1838, 
C. 19, and C. 20, they had time for paying the purchase-money 
until 15  Decen~ber, 18+1. But  they dicl mot pay it within the 
cstended t i i m ;  illid by the geiicral law, Rev. Stat. C. 42, s. 10 
and 11, the entry became void, and any other person might 
cnter and obtain a grant. 

On 27 August, 1842, Bryson, the present plaintiff, made an 
entry of 200 acres, being the same land, or  a part  of it,  before 
entered by Dobson and others ; and had i t  surreyed on 10 May, 
1843, paid the purchasemoney into the treasury, and took 
out a grant on 10 July,  1843. 

In  1842, the General Assembly passed an  act, C. 34, extend- 
ing the t h e  to 1 January,  1845, for  paying the money 

(139) and perfecting the titles on all eutries made since 1 
Janua ry  1839; with a proviso, "that nothing in  the act 

contained shall be so construed as to affect the titles of those 
who h a w  heretofore obtained grants for said lands, or  the 
rights of junior enterers." At the same session another act was 
passed, C. 354, "to a111eiic1" the 1)rereding ac t ;  whereby i t  is  
enactcd "that all entries made since 1 January,  1836, mag be 
paid for b r  the cntercrs ~t a n r  time prwinuq to 1 January,  
1845": n i t h  the nroriso. "tlrat the same shall not interfere with 
ally subsequent &)try, for  which the purchase-money may have 
b r m  paid." 

I n  June,  1843, Dobson, Nilsaps and Hvatt ,  became informed 
of the provisions of the acts of the precedi~lg session, and think- 
ing that  they revired their entry, and upon their pa>-mcnt of 
the p~~rchase-nloney before the plaintiff, cave then1 the right to 
a grant in preference to the plaintiff, paid the purchase-money 
into the trrasurv and obtained a grant on 4 July.  1843. At  
that time the plaintiff had a tenant on the land;  and, indeed, 
sonic of the defendants had actual knowledge of the plaintiff's 
n i t ry  and q n i v v .  Thc persons to 1vhom the qrant of 4 Ju lv  
issued, either before or afterwards. made contracts for the sale 
of certain interests in tlir laird to the other drfendants, Jason I;. 
H r ~ t t .  Jesse R. Sill er  and Joseph W. Dobson ; and the answers 
state that, a t  the timc they v e r e  put in. those three last-named 

. persons a ~ ~ d  Seth TITT. Hyat t  were the sol? claimants under this 
grant. 

Soon after obtaiirinq the grant  the clefendants instituted 
nc:ion of cjectnirnt against the plnjntiff's tenant;  and, there- 

106 



X.  C.] DECEMBEI: TERN,  1543. 

upon the plaintiff filed tlii- hill. ~ ) r a v i n p  that hers may be 
declared tlic preferahlc cniry. and that the other parties hold 
tlie legal t i t l r  in trust for lwr. and tliat they may he decreed to 
coiirey it to lipr. and in tlic ~:ie:nrtiliie for an injunction. 

The cause was set for l~car ing  11po11 the bill, ausnerc, and 
esl~ibits ,  and t~ a~!sferred t n  thih Court. 

IZatlqm- for tlle plaintiff. 
S o  counsel for tlie defendant. 

RI-FFIX, C. J. The Court thinks that the plaintiff is (140) 
entitled to a decree. By the lan-, as it stood before 1842, 
she would undoubtedly he thus entitled. The entry under which 
tlie defendants claim, lost its efficacy on 16 December, 1841, 
hax-ing then finally lapscd. The land, being thus vacant, v a s  
entered by the plaintiff i n  August, 1842. The law a l l o ~ ~ e d  her 
until 31 December. 1844, to pay the purchase-nioney; and, 
upon her doing so, it  assured her tliat she should hare  a grant 
upon application in due h i e .  The entry, if not a contract v~i t l l  
the State, strictly speaking, at least creates an  inchoate 116th 
raliiable interest. subtained by a statute and the guarant? of the 
public faith. That  interest, if the enterer performs the con- 
ditions imposed by law, no authorit7 can justly take away or 
den?. From considerations of inddgence to the citizens, and 
from motives of policy in  haring all the land appropriated as 
soon as possible, the Legislature has often relaxed the strict- 
ness of the tcrms as to the time of payment and in other 
respects, so as both to prevent subsisting entries from hecoming 
lapsecl, and to rer i re  some already lapsed. But  it is lnanifest 
that there is lleitlier justice nor propriety in re\-iring an ts- 
pired entry to the destruction or p rc jud ic~  of another duly 
made and wbsisting. and in due progresq to he consummated 
into a legal title. I t  is not to he p r e ~ m e d  t h ~ t  the Legislature 
intended to interfere be tmen entries in tliose States, because 
such interference can not be necessary to the public interest, 
and 111113t he to the prejudice of private right. It requires the 
strongest language and clearest intent to authorize such a con- 
structioii of a ;tatutc, aq u-odd produce such an interference. 
Tlrll~n a lapsed entry is reT i~ ed there is a proriso tacitly iln- 
plied, if not e~prc ised ,  that another rieht then subsisting shodd  
not bc made ~ o i d  or inipaircrl. This is the more reasonable, 
nhcn a fa i r  alld just oprmtion can he given to the law by 
al)l,lyiiig it to the rights of tlic plthlic slid not those of indi- 
ridnals. For ps:rli~l)le. n ~ I P ~ I  tlltl tli~try l a p e s  and the land 
reverts to the Stntc, the salilp ~ )e r%on  ? n i l  not reenter it n7ithin 
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tn  e l ~  e montlis, t l lmgh other ~ ) C ~ S O I I S  I I ~ S  iin~nediatelg. 
(141) ,L remission of that  forfeiture or a disl)cnsatioi~ f rom 

that  disability affords scope cnougll for the enactment 
extendii~g the time for eompleti~lq i!rr title. The State says 
she wjll not i i~sist  on forlsitures and disabilities, n h i r h  slic ini- 
po~ccl for ller on 11 l)olicJ, ;'lid for the, like rcasoll rclaxes; and, 
ihcrcforc, that a prrsoil ~ v h o  entered land and failed to pay 
fo r  it,  and c o n q u c . ~ ~ t l \ -  ih uot elititled to i t  against the State, 
ma7 yct pay for  it and hare  it. That  is the legislative purpose 
in the criacil~lcnts of this cl~aracter. I n  w a i ~ i n g  those penalties, 
as a bounty to those v7ho hare  failed in diligence and punctu- 
ality, an  i n t e ~ ~ t i o n  can not be supposed, in effect to inflict them 
on another who has been guilty of no l u r l t ~ s ,  l)p depriring the 
latter of the preference to which, before, he was legally entitled. 
The  lal~scd cntra is rerired:  hut not so as to  make i t  an entry, 
as of i ts  date, and thus to postpone to i t  a junior e n t r ~  snb- 
sisting a t  the pas4ng of the act. Algaillst another subsisting 
cntry, one that llas Ia!)~ed is rmired  as of the date of the 
statute by which it is r r v i ~ e d .  Thc lapsed cntry is  itself the 
junior entry in point of equity and a just construction of the 
lax-; and an entry in full force at the time of passing the 
reviving act, if perfected in due time, is the l~referable one. 
Such n c  should co11cc4\ e to be thv construction, if there XIXS no 
saving in favor of junior c11:crers in the acts on this subject. 

But  the 1,egislature has bcrn careful thgt thiq qllnuld lint he 
a matter of labored construction; for i n  all the acts on this 
subjcct, and they are numerous, there are, through abundant 
caution, prorisos. saving existing rights, cspressed more or 
less clearly. There are so many acts of this sort and with such 
provisos, that  the principle may bc considered as t h o r o u ~ h l y  
incorporatsd into our lcpi~la t io~i ,  and, therefore, that  tliere Tvas 
no intention to abandon it in the acts of 1842. I f  the language 
of those acts be not SO explicit a? thosc made heforc tliem, it 
~ o u l d  yet be a judicial dutr, as f a r  as possible, to interpret 
them in  conformity ~ v i t h  the body of the laws upon this sub- 
ject as conserratire of existinq riqllts. The  proviso in the 
34th chapter cxprcqsl7 protccts "the rights of junior cnterers"; 

which include.. all jiinior cntcrers, wlirthcr the. had 
(143) then ]mid the purchase-inone o r  not. 1'he ncst chapter 

(3.5) hns a pror iw somen-hat different in point of form. 
I t  is. "that the qaiiic ?hall iiot i i i te r f~rc  with a n r  rlclinqucnt 
entry, for  nllicli (lie pnrclrnse-IIIOIIPV lira. 11a~-e bsrn paid.'? 
Upon these ~vords the nrgni~iciit for ths  clefelidant is, that those 
c l ~ f ~ i c s  only are wrcd on T hirh ;he p~~rchasc-: i~ol~ey had been 
pnid a t  the paq.ii~g of thp act:  r,nd that  all otlicrs, nhcther 



l a p 4  or  not,  a l e  put oli tlic snmc foot i~ig.  and,  tl lcwforc~, tha t  
thc m t c r r r  n l lo  l n i d  firqt n f t t r  t h e  ac t ,  ha. the prefcrcnce. 
\\'e :~lrcndy wen t h t  +llcali :nl c n a i t ~ ~ ~ e n t  n o ~ i l d  hc nn jn>t ,  
as  f a r  a5  it  clcprivcd nrlcl of tllc partie-. of hi.; pr ior  r icht .  
h ~ d  TTT do not think t h a t  t l i c v  i~ :I 1 w c e 4 t y  f o r  r e c c i ~  i n 2  thi3 
act  i n  t h a t  S ( ~ I I T .  rl-11r ~ I > ~ I I I I I C ~ ~  iS ju-t, :I< a1)pl1r'd to t x o  
entrie., n l l i ch  11ad both I n p w l  and  v c r e  both rcl \ iwtl  1,- the  
act.  -2s nei ther  co i~ ld  get tlic 1:nitl but  I n -  t h a t  act,  t l w r  s tand 
011 the samc pro iu~d .  slid tlleli t l ~  ecllel-nl l ) r i~l( . iplc  :111!1!ii-, tha t  
p r io r i ty  of tinic ill ~l>:lliillg ~ : I , T ~ I I P ~ ~  crcateq 9 ~ ) r l o r i t y  of 
cqui t~. .  Tci  l l n l ~  tlic t rue ( .oni t r i l~t ion inn7 Iw t h a t  the p r o ~ i q o  
in the  w ~ ~ n d  act looli. on!7 lo  ilic cn~c-; of t n o  lnpicd cntrie;, 
on  o w  of w h i c l ~ .  l m w r e r .  the prcl1av-i1101le~- h a d  been pnicl, 
$0 a; t o  m:llrc the I a p c  nricc fronl  not c w ~ i i l ) l r t i l ~ ~  tlic tit le bv 
t a l r i n ~  a gran t .  Thi ,  con~tiwction i, qu:eeited b -  VT em1 con- 
sidcration-. T l ~ i -  cllnptc,r i.: to ( 'n~rie~~cl"  and  not to " r e p ~ a l "  
t h e  preceding cli:rl)ter i n  a n y  p:\l't ; n11d botll x7cw p a w d  a t  the  
sallle sc . i io~~.  T h t ~  D R ~ ,  ~ l lurc~iorc,  to he comiderccl lmt parts  
of the  same qtntutc. n l ~ d  to 11c colistrucd .;o a s  to  r c ~ i d c r  nll ihc  
proyi~ion.: con.iqtcnt. Tllc ol~ject  of tlic *rcond act. t l ~ c n ,  v n s  
not  to clinllgc tllc, cnnctmerl t~ of tllc first, na to an? c2::ces TI-itliin 
t h e  firqt. Thost. n e r e  C I I T ~ ~ P -  nlade i n  1530 o r  a f t e r ;  as to  
~ ~ h i c ! ~  t h e  24th chapter  pro\-ided. tlint the  right.. of junior  
cnlcrer.; shonld he sa\  ed, and  11ece.qaril- meant  junior  enterers, 
f ronl  ~ 1 1 o n 1  tllc pnrc~Ii:r.;t-iimiy n a .  ]lot t l i c~ i  pauahle. a n d  ~ i h o  
should pay i t  nftern nrd. i n  due time. T h a t  full- p ~ m i d e d  f o r  . . 
rlie cnqe of a n  entry q1111-1ktr1lq a t  tlic time of pn;.inp the  act,  
a n d  n o  f lwther  i:lr-in? nn-: necdfnl fo r  i t .  Son- ,  the  35th 
chaptcr  i n  the  firct clnuqe ol~l\- nltcrq ille cnnct~nel i t  of 
the  preceding ellaliter h -  c l i l n ~ * r i n ~  the tilrle. not pro,- (143)  
p e c t i w l -  f o r  the pq merit of the pu~chaqe-money,  Imt 
r e t r o ~ p c 4 ~ c l r  a. to tlic clntc of tlic e l i t y .  Tl l ry both fix 1 
J a n u a y ,  1'45, f o r  tlic pay l ien t  of the  uiol ie~-;  but the first only 
take; i n  cntric). ~ n n d ( .  nftci* 1 .J'rnnary. 1\29. n h i l c  thc o t l m  
goes b:lck to  1 J~I~~I:II~.\- ,  1 \26 .  TIN., cr c r , ~  r a v  to n hich t h e  
33th cllnpter c:ni nppl? i n  it* firqt  clan.^, : I I I C ~  nllicll is not ful lv  
prm-icled f o r  i n  the, o t l ~ c r  c.ll:llitcr, i q  ;I c:l-c, ill which both of 
the  conflictin? c ~ ~ r : i t > -  11 u-t n c c c \ ~ a r i l v  l v  1nli.ecl: hein? m t r i e s  
hctn-een 1 8 R G  nlitl li3!3, on nliicli  t h  1ntl.t d:rv of p r - m e n t ,  
accortliliq to prel ious :~ct i .  I\ a. 1.j D c c c ' I ~ I ~ ~ .  1$11. Tlic~ pin-  
~ i .0  nf t 1 1 ~  25th rll:~pti>r. P ~ I I \ + ,  t l ~ m d ' q ~ ~ ,  i l l  ~ t ~ ~ q o n  be h i l e d  
to the  c:rv< n i t l i i~l  i t ?  on 11 t ~ n a c t ~ ~ ~ c  lit .  : n h i c h ,  n e h:i~-c SPCII, 
a r c  not case? in nliic.11 oncl c l ~ ~ t l ~  i i n *  lnp-cil a116 the othcr  sub- . . 
sl>tllie, hut a rc  c:l-c= in n hiell lmtli c,i+i'irs 71 ere lap-cael. T h i s  
colnportsvc.11. :oo .  n i t h  tlic l a ~ i g m g c  of the pro\  i w ,  speaking 
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of an entry " S O P  u~hic l r  t h c  p u r r h a w - i ~ z o n e y  l las  b e ~ n  paid," 
wliich naturally implies that the purchase-r~ioney 11 it d l i r co  m e  
payctblc. S o ~ r ,  bet~veen lalwecl entries, on one of ~ l i i c h  the 
purchase-~noner had 1m11 ])aid, but the enterer neglected to 
perfect his title, the rule of justice is obrious, which gives to 
that one a preference. So between lapsed entries, on neither 
of n-hicli tlie purcliase-mane had been paid, 1~11e11 the act 
p a s d ,  i t  is plain that he, n h o  first pays, whether on the younger 
or older e n t y ,  ougl~t  to hc p rc fe r r~d .  There can be no other 
rule;  because t h e -  alike one  the pririlege to tlie boulity of the 
State, and both m r e  rcrived a t  the same time as 77-ell as by 
the same 112ealis. T h e -  stand, therefore, as if made siniul- 
taneously ; and the right must be determined by the greatcr or  
less degree of diligeuce ill colnplrting the title. 

But upon mi eritr-, on nliich the purchase-uloaey had not 
become payal~le in 1\42, the Legislature conld not h a ~ e  meant 
tliat the 1)~ircliaqe-1i1011~y should hare  been paid elf t h a t  t i m e ,  in 
order to prcserre its preferellce 01-er a lapsed entry. Hence, 
at all erents, if the prorieo to the 35th chapter can be con- 

sidered as embracing subsisting as ~vell  as lapsed entries, 
(144) the time referred to in the ~vords, "may hare  been paid," 

is not tliat of paqiing the statute, but ni~lst be that which 
ia liliiitrd 21s t l ~ r  period within wliicll tlic purchase-llioney lllust 
b~ paid. -1 lapbed entry sllall uot " i ~ ~ t w f e r e  nit11 a subsequent 
entry. for  wl~icli the purchase-lilonc- may liave been paid"; 
not may hare  been paid 11olc,, but map liavc been paid in due  
titile. I f  not so paid, t lmi  the entry, once lapsed but now re- 
x-ired, is to hold qood; but if it  shall ha re  been so paid before 
the esl~irat ion of tlie time gireu by la177 for its payment, t l im 
the older entry. once extinct, must remain so. Here such pay- 
ment was made hv the plaintiff, and, therefore, s l i ~  i4 entitled 
to the land. Decree a coilr-c-ance accordingly, with cost. 

PER CURIAX. DECREE FOR TIIE PLAISTIFF. 

C i t e d :  R u c h n n u n  c .  F i f s g e r i i l t l .  41 S .  C., 124;  I I o i f o u  7%. 

Cook, 54 S. C., 273; Gilc l i r io t  7%. X i d d l e t o ~ i .  107 K. C.. 678;  
8. c., 109 S. C.. 717;  17001 2.. S'truntlci~s, 111.. 739;  l l n r l ~ e r  2 % .  

D e n t o n .  130 S. C., $25.  



J O E L  F. MOTLEY T .  ALLEK ,TOSl<S et  ;11. 

l'crsons \vho s11a1.e in the profits of n concern are liable as partne1.s to 
a t l ~ i x l  person; but as  between tliemsel~-es they arc only liable 
according to  their pnrtieular contract. 

This camp. li~r-iiin ? ~ I W I  v t  f o ~  l~nnriug, n x q ,  l)y consent, 
transferred from Cas\v~r,r, C'ourt of Equity, a t  Fall  Term, 
1S43, to the Suprc~ne Court. 

Tlic pleadings exhibited the fo l lowi~~g  facts: Thc defeihd- 
ants, Jo~ies ,  h l d e r s o l ~  Ss Po., brought ail action a t  lax- against 
the plaintiff, I I o t l ~ y ,  and tlie defelidant Cobb, for a balance 
due for the price of ~nailufnctured tobacco, sold to Motley and 
Cobb zs copnrtncrs, and tlie plaintiffs a t  Ian- obtained judgliient 
for the sun1 of $982,29. 

Xotle,v the11 filed his bill against tlle 1)laintiffs at la117 and 
Cobb, a d  tlierein chargcd that  the tobacco rvas not sold to 
Motley and Cohb, but ~ v n s  put in as stock hy Jones, Anderson 
k Po., in n p a r t ~ i c ~ d ~ i p ,  ro~isisting of Joncs, Andersoli 
cC- Go., tlie pl:lintiff, Motlev, am1 the other defendant, (14;) 
Cobb, upon tllcsc terms: Jones, Sndersoli 5: Co., who 
lvere iiiaiinfactnrcrs in Danrille i n  ITirginia, \vcm to furnish, 
a t  rcaso~iablc priccs, any quantity of tobacco that  could be dis- 
posed of, a i d  ship it to l lot ley mid Cobb a t  Nobile, where i t  
was to be sold by Cobb, and, out of the of the sale, the 
prime cost n-as to be paid hp Jones, Andersoli & Co., in the 
first instance, and then, after defraying expenses, the residue 
n a s  to be diridcd as profits, one-third to Jones, Lhdcrson & 
Co., one-third to Xotley, ancl the other third to Cobb. The 
bill further states tha t  C'obb received and sold tlle tobacco, sent 
under the agrecnicnt, by Jones, Anderson & Co., and made to 
them considerable payments, leaving, ho~wver ,  t l ~ c  balance still 
due of the origiiial price. n.11irh was rccorered a t  lam by Jones, 
,hderson & Co., arid that  Cobb wasted or lost the other effects 
of the firm, so that the said balance is a clear loss, and, thcrc- 
fore, ought to be boruc equally by the partners, ill p o p o r t i o ~ l  
to tlieir said sharcs of tlic profits. Tile bill then statcs that  
Col~b i s  i i~solrcnt  m ~ d  has absconded, and that the p l a i~ i t i f f~  
a t  law \wre about to raise the wliole ainount of the judgment 
from the present plaintiff. The  prayer is, for a discovery of 
the pr tners l i ip  agreeinei~t, that  an  acromlt may he taken and 
the loss adjusted bet~veeu the several partics. : I I I ~  in tlic nleail- 
time for an iiijunctioa. 

Upon the bill an  i~ljmiction Was granted for one-half of the 
recorrry at Ian-. 
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Cobb did ~ l o t  aiimer, and the bill is takcii p o  c o ~ ~ f e s s o  
againit llinl. , Jonc~,  h d ~ r s o i i  h' Co. drily the alleged partiicr- 
sliip altogetlicr, a i ~ d  say that the trallsactioli w;l> an  orr1in:rry 
sale to Motley and Cobb a t  agreed prices, to be paid a t  particular 
day5 named. Thcy admit that, i n  consequence of Xohlcv a d  
Cnbb, expecting to sell large quantities of tobacco in Nobile, 
tllcy agreed to let the article go a t  low prices, in consideration 
of tllc ngreci~lent, on tlie par t  of Xotlcy and Cobb, that, in 
addition to the invoice prices of the tobacco, tliose persons mere 
to pay Jones, ,llrtlcr~oll & P o ,  o11e-third part  of the net profit 

of thc a d r e ~ ~ t n r r ,  after d e d u c t i ~ i ~  the cost of the tobacco 
(146) aiid all incidental cspcllqcs; of wliich third par t  of the 

profiti, the d(>fcndanti say they 2 1 2 ~  c rcceircd n ?thing. 
The ansncr states l ) o ~ i t i r e i , ~ ,  th:rt tiic agreement nas.  t11at the 
price of t l i ~  tohceo  n.ns to bc lwid to these clcfcndmits by 
Motley and C'oLb a t  all el c~i t s ,  slid that the only colicern they 
had 111 t l i ~  1)rofit a t ~ d  locs on tile transaction n-as that, if there 
T m s  a profit, t h y  iliouitl be t.litillcc1 to one-third of it, as an  
additioii to the ~ I L T  oice pricc.: nf tlir~ tobacco qold by tllcm. 

rpoi~  the ill15 \\ cr, tlic i l~ j l l i~c t  ion viis d i s ~ o l ~ r d .  The plain- 
tiff tlicii rci~licd a i d  lirocc~tdcJ to takc liroofi; and aftcr llicse 
were co~ i lp l c t~d  the causc n-as traiiifcrrcd to this Court. 

XOI checcc! for the plaintiff. 
S o  coit~r crl for flip (l~fri1d3ntq 

RUFFIS, C. J. The proofs are all on tile side of the plaintiffs, 
and coiisist of declara~ious by onc of the firin of Jones, ,\rider- 
SOIL h' Co., as to the tcriils of the agrccnicnt. But they do not 
uar,y the c:rse nl:~dc, in tile answer, as t h y  arc all con&ent 
with the accolmt r i ~  en tlLcr&i. " 

But  it has been colitciidcd for the plaintiff, that according 
to the ansn-cr itrelf t h e  partics TWPC partners, and conse- 
queu tl- that  tlicy iinls t bcn r tllc losscs equ:ill~~. They TI ere, 
no doubt, partilcrs, as they sliarcd in tlie profits; x~liich g,~ve 
each an interest in the vliole. And each ~ 0 s  certainly liable 
to third pcrsoiis u l m i  an? partnership con t rx t .  But as be- 
t~veen thenlselves, tho~lgli lmr tn~r s ,  tlwir riglit to profits, and 
liability for losses, delmld upon the ag~eenlcnt  t h y  made. 
Partners do not necessarily bear losses equally, more than 
they are cntitled to ihc profits rqml ly ;  but that  is rcgulated 
hu the contract. IIerc the plaintiff says the, tobacco was to 
be p i d  for out of the in-occcdq of sale; vliich nould make 
the l ) a y ! ~ ( i ~ t  depcncl on the succc~s  of the ad\ cntnrc. En t  tlie 
a~iqn-er dniics t ha t ;  and savs that  310tlcv and Cobb Isonght i t  



I\lARCCc; T. C. KESSEDT e t  a l .  L ,  ROBERT PICIiESS e t  al. 

T h i s  c a u v  n a s  t r : ln~~il i t tc i l  fo r  11eariilg to the S u l m m e  
Court  f r o m  tllp C'oi~rt of EqnitV of ~\IE( ~ ~ I ~ F s D [ - R c ~ ,  a t  the  F a l l  
Term,  I? $2. 

T h e  fact. nl,pcnring upoil the  l , lendi~lgs and lucofs  are  fu l ly  
set fo r th  i n  thc  opinioll deli\c>rcd ill tliiq Court .  

A7c.wntlpr f o r  the ldai~i t i f f .  
Cnldr~*cI l  fo r  the defendant. 

I J. Tlir. bill .tntcs thnt  thc defendant. Robert p e r -  
kinr ,  v n s  apl,ointed adiilil~istrntor of the  estate of T\Tillinili 
Periti~rq, deceaied; tliot the plaintiff. Doghart-. nnd the i~i tcqtxte  
of the other plni~l:iff.  ITere Iii.: surctic. to the n d m i n i ~ t ~ ~ n t i o n  
h o ~ l d :  t l i r t  tllc a d ~ i i i i l i s ~ r : ~ l o r  r r w i r e d  awetq to t!lc slniount of 
$1,103.2s; that  tlicrcl v e r c  no debt, o\villg, or,  if any ,  the- n e r e  
of small a m o u ~ i t .  T h e  bill furtlicr stat(..; tha t  the nd~ninis-  
t rntor  reilioved to the Stnte  of Te~llrewcc i n  1 \39 ;  hnt.  before 
doing v. ~ I P  depo>itcd ill tlic llnuds of Charleq TT. H a r -  

I-(>]. 3s-S 113 
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(145) ris, the other defendant, the whole of the assets, under 
the express agreement and in  trust, that  he should pay 

the same to the next of kin of the intestate; that  the ne t  
anlount, after deducting the administrator's eonlmissions, was 
$1,068.30. The bill states that  Harr is  failed to comply with 
his agreement, and that the plaintiffs were sued on the adminis- 
tration bond by the next of kin of the intestate, and that  a 
judgment was had against them for $661.34. I n  consequence 
of some payments which had been before made by Harr is  to 
the next of kin, the judgment against the plaintiffs was re- 
duced a t  April sessions, 1840, of Mecklenburg County Court 
to $652.83. This sum was paid by the plaintiffs; Dogharty 
paid $85, and Kennedy the residue of the said judgment. The 
plaintiffs state that  they hare  called on Harr is  and demanded 
payment of him out of the assets left with him as before stated; 
that  lie has refused to comply, but he promised to arrange it 
in some way at a future day ;  that  Harr is  knew of the suit 
against them and 11-as ilotified to attend the Clerk of the county 
court i n  taking the accounts. The  plaintiffs pray a decree for 
an  account, aiid that the defendants be decreed to repay them 
the moneys which, as surrties, they liare been compelled to pay. 

The  defendant I Iar r i s  ansmrs  aild admits that  the plaintiffs 
nrcrc the sureties to tllr adni i~~is t ra t ion  bond of Robrrt Perkins, 
as stated in the bill; b ~ t  he denies that  he rcceired of the ad- 
nziriistrator $1.104.25. nor did he enter into the agreement as 
alleqed. H e  says that  lip receir-rd notes of the administrator 
to the amount of about $POO, nit11 the understanding that  he 
was to pay eertain of the ~ ~ e x t  of liin of the intestate their 
shares, and that the adininistrator furnished him ~ ~ i t l i  a list of 
their names, nhiell IIP has ready to prodiuce. That  he has 
already done and paid more than he obliged hin~self to do;  
that there x i s  no trnst or  agency on his part, to pay more than 
as aforewid. H e  s a w  that  thr  administrator retained of the 
estate $200, and a 11~g7.o illan named Jack. That  to preveut 
litigation, lie has paid fonr others of the next of liin not men- 

tioned in the aforesaid list, namcly, William and Robert 
(.l49) Tl'alkup, and Iqrael and John  Davis. H e  says, that  if 

he  as to pay all of the next of kin, he should consider- 
ably exceed the al~ionnt of r i ionqs left in his hands by the 
administrator. 

The  ansner of Harr is  is replied to, and the hill is taken 
pro con fcsw 2s to Robert Perkins. 

Two ni~nesses  h a w  bcen e::amined by the plaintiffs. X r .  
Oats. the Clerk of the County Court of Xecklenburg, states 
that Harr is  acllnittrd ill his examination before him that  he had 
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received of Robert Perkins, the administrator of T i l l i am Per- 
kins, all the proceeds of said estate; and that he had agreed 
to pay to distributees the amount that  they each ve re  respect- 
ively entitled to ;  he said that  he had gone on paying them 
until he n a s  tirvd, and that  he had refused to pay any more of 
them. Robert TT'alkup deposeth that  the defendant Harris  re- 
quested him to notify all the distrihutees, who had any de- 

mands against the estate of XTi1liam Perkins to meet him on a 
particular day at the town of Charlotte to settle with them. 
From a transcript of the record of the suit against the plaintiffs 
as the sureties on the administration bond of Robert Perkins, 
we are satisfied that a judgment w i s  recorered against them 
for $661.34 and costs, on the relation of the representatives of 
two of the sisters as next of kin of William Perkins, deceased, 
namely, Xargaret  T a l k u p  and Martha Dar is ;  and that ese- 
cutions issued on the said judgments, n,llich hare  been returned 
satisfied. 

Therefore we are of opinion that  in tlliq Court the plaintiffs 
are subrogated to their rights, and that  they are c~ititled to 
a decree for an  account against the d~frndants .  Upon taking 
the account the defendant n-ill be charged v i t h  the assrts he 
got from Robert Pcrkins, and credited with such sunls as lie 
may have paid to the nest of kin. 

PER C U R I . ~ .  DECREED .lCCORDIS(TI,T. 

Cited: TT'ilso~l c. Bunk, 72 K. C., 626. 

(130) 
J A S E  C. K A R D  lj. BRTAST H. and JOSEPH B. GRIFBIS.  

It is in general no objection t o  a witness tha t  he i i  the agent of the 
party who offers him-more especially is i t  no objection  hen the 
object of his evidence is to prore the payment of inone7 by the 

,principal to hi~nielf. 

C A ~ S E  tranvnitted from the Court of Equity of T l ' i s r r~sc~~os ,  
a t  S p r i ~ l g  Term. 15-13. 

I t  appeared from tlic hill that, in lq3.5, the plnintiff by 
her agent, T h o i ~ ~ a s  S. A\rnlistead. sold to the defwdants a tract 
of land and agreed to conrcy thc, same in fee, a t  the price of 
$SOO, p a ~ a b l e  in three equal installment? of $266.66 2-3 on 1 
Januaq- ,  1536. Iq3T and lq3S.  Tlic defendant r n t ~ r c d  into 
possession. and  in X a r ~ I i .  lS36, paid $291.15, in part of the 
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first instalhnent: aud, as the 1)laintiff alleges, the residue of the 
purchase-manev and intcrest rcniains unpaid. The bill was 
filed in -lugust, 1541, and states that the philitiff had executed 
a deed and telldwcd it to the vendees and demanded the pay- 
n ~ e n t  of the balance due, which they refused and prays a decree 
for specific pcrforlnance. 

The  ansncrs admit the contract and insist that only the last 
instalment of $266.66 2-3, that  fell due ill 1338, remainiiig un- 
pa id ;  and state that  the plaintiff had so admitted repeatedly, 
and had executed a dccd, aud offered to d e l i ~ e r  it upon pay- 
merit of that instalmcnt 2nd illterest; and the de fenda~~ t s  sub- 
mit to rcceiw the deed and pay that  sum and interest. 

The only dispute bctxveen the parties being as to the payinents 
of ])arts of thc purchase-n~oney, it was referred to the master 
to inquire n h a t  payn~cilts had been made and to state the sum 
due to the plaintiff upon the foot of the contract. Arid he made 
a rcport in collfornlity to tlie bill, finding o d y  the one payn~eil t  
of %221.18 in Narch,  3PR6, and the aillourit due the plaintiff 
for prir~cipal and interest up  to 1 January.  1844. to be $828.25. 

T o  this report thc defendants took several exceptiol~s 
( l s l )  varying in foi*in, but all in suhstai~ce ilisistiilg that the 

report is not supported by the proofs, but is against 
them. The particular grounds for the exceptions will be found 
in the opinion of this Court. 

I r ede l l  for the plaintiff. 
J. H. B r y a n  for the defendants. 

RUFFIN, C. J. The Court has examined tlic evidence and 
has no hesitation in concurrii~g in the opinion of the master. 

I t  appears that, a t  the time tlie sale was uiade for the plain- 
tiff, Thomas S. Alrniistcad also sold to the defendants a piece 
of land belonging to hiinself and Robert ilrmistead; and tha t  
payments mere made by thr  defendants to Thonlas S. -1rn1is- 
tead as the common agent of all the vendors; and that he divided 
the s u ~ u s  receirccl from time to time among the vendors, in pro- 
portion to the amount of their sereral debts. I n  that  m y  the 
plaintiff receired from Xr. ,lrniistracl tlie sums due to her i n  
January,  1836 and 1837. Afterwards a settlement took place 
bet~veen thc defendants and Thomas and Itobcrt Arn~istead,  in 
TI-hich the latter gare  the Griffins credit on the debts to them- 
selves for only their shnres of the several payments, after 
app1yi;g rateable parts thereof to the satisfactioh of tlie plain- 
tiff. But tlie tlcfendants inqisted that  the money should not 
be thus applied, and that  they had intcnded the payments to 



he exclusively 011 tlic. dcl,t, to Tl ion~a.  : n ~ d  Itolx,rt ,Irliiistead, 
a d  not on tha t  to  tllr  plni~i t i f f .  r s c r p t  as to tllc firat l ~ a y l i e n t  
of $ i 'U . l~ ,  bcforc ~ l~en t io~lec l .  -\nd the m : ~ t t ~ r  nn. tlien co 
settled b,v apl i lymg nll t l ir  p n j  l n c l ~ t +  to the debt,. to the .\rliii+ 
teads;  a n d  the  lircqent planitifl  accordinglj- accounted n-it11 
tllem a n d  repaid to them the smlls slie had  bcforc r c c e i ~  ed. 

TYhile t h e  utoliey naq  i n  the plaintiff'd I~allcl,. as  l ) q l n c l ~ t s  
to  her, a n d  before she knen. t h a t  the defelidantc r a k ~ d  a n  ob- 
jection to the applic:xtioli of a117 p a r t  to  1ic.r debts, tlie ~ ~ l q i n t i f f  
~liclltioiied. alid also upon her esalilination as  a nitlleqs stated 
tha t  <he h a d  lecc i~ec l  the tn-o firqt inqtallimwts f o r  the 
land, m d  ilie th i rd  n a q  al l  that  reiliaincd u n p a i d ;  and  (132)  
upon those declarations aloiie, the dcfeudai~ts  rely as  eT i- 
dence of t l ~ e  pa!lilellts claimed by  tliein. 

I t  is  plain t h a t  tlic clcfense isl ~ ~ e i t l l c r  founded ill Ian. nor  
t ru th .  T h e  declarations of the l)lai~iriff were, a t  the time they 
were ninde, perfect l r  t ru r ,  as the plai~itiff had  every rensoll to  
think.  B u t  subsequent occurrencw. :\lid those a t  the illstance 
of tlie d e f e ~ i d a ~ ~ t s  t l i c~nse l~cb ,  c l l a ~ ~ g e d  the state of things alto- 
gether, a n d  made those payments, v l ~ i c h  the plaintiff t l ~ o u g h t  
n r r e  made  to her. l~u,nir~l l ts  to other 1wrso1i~;  nnd the  plaintiff, 
i n  accordance nit11 the dircctiolir of the defenclauts, paid o w r  
the  mane? to those persolis. Consequelitly, i t  is  110 longer a 
p"riment to  her. 

B u t  i t  i s  w i d  tha t  the  p a ~ m e n t s ,  af ter  having b c m  once 
applied hx- the ~ , l a i ~ i t i f l ,  call not be rejected by  her. Certai ldy 
not by her  alollc; but a l l  the  parties concurred to the  n e v  nppli- 
cation i n  this instance. 

I t  liaq a130 been objected tha t  T h o ~ n a s  S. llrliliateacl is not 
competent as a ~ v i t ~ l e s s ,  a% he  as the lplaintiff's agent. B u t  
tha t  relation does not generally affect tile conipeteny.  and  
certainly c a n  not do it  here, since the object of his  elidelice is 
not to  discharge llililself by pror ing  a paymcnt 1)y hi111 for  o r  to  
h i% principal ,  but to charge hinlself by adinittilig a p : ~ y i i l e ~ ~ t  
f r o m  h is  priiicilial to  I l i n l ~ ( ~ l f  f o r  and  oil accoul~ t  of the  debt 
to  h im froin the drfc lidants. 

Tlic exccpt io~i-  11111-t br  o v ~ r r d e d .  mid tllc  port c o ~ ~ f i l ~ i c ( l ;  
and  decree fo r  tlie plaiiitiff. nit11 coqts. 
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(1.53) 
JOAB PARKS 2. JOSEPH SPURGIK, Adn~r. ,  ctc. 

1. On a motion to dissolve an  injunction, everything is to be presumed 
against the defendant, in respect to any matter to whicli he could 
answer directly and has not so answered. 

2 .  .I court of equity will.not support an injunction againit an  undoubted 
creditor, who has established his debt a t  law, 11icl.ely upon the 
ground tha t  there were other transactions between the parties, on 
which, possibly, there may be a sum of money coining to the party 
obtaining the injunction. 

3. d strong inference will be drawn against a plaintiff in an  injunction 
bill, from vagueness in i ts  statement$, and from suppression on mat- 
ters peculiarly within the plaintiff's knowledge. 

This nTas an appcal from an  interlocutory order, made in the 
Court of Equity of R a x ~ o ~ , ~ r r  at Fall  Term, 1543, his Honor, 
Judge J lnn l y ,  presiding, dissolving the injunction which had 
been obtained in this case. 

The bill states, that George Hoorer, in his lifetime instituted 
four actions a t  law on bonds and accounts against the present 
plaintiff; that  H o o ~ ~ e r  died priding the  suits, and that  Spur- 
gin, as his administrator, revived them, and in February, 1843, 
obtained judgments; i n  one of them, for $21; in another, for  
$199; i n  the third, for $270; and in the fourth, for  $400. 

The bill further states, that in 1837 Pa rks  and Hoover were 
partners i n  a contract for  carrying the mail  in coaches between 
Raleigh and Salisbury; and that  they purchased the original 
stock a t  $200; of which the plaintiff placed the greater part  i n  
tlle hands of Hoorer ;  that, besides, the plaintiff purchased 
t w e l ~ e  or fifteen horses for  the line, bought harness, paid 
drirerc and other expenses, and in  person superintended the 
line; that  Hoorer kept a tarern on the route, which x i s  a stage 
house, and that he receired considerable sums of money from 
passengers for their fare, as sllovm by >my bills; that  Hoorer 
m s  the sheriff of Randolph and collected on execution a debt 
for  $340, ~ h i c l z  one Lore owed the plaintiff, and, by agreement 

between them, xras to apply i t  to the purposes of the 
(154) stage line, out of ~ h i c h  the plaintiff was to be reim- 

bursed; that  Park3 and IIoorer borrowed from one of 
the banks the sum of $2,000, on their joint llote, and, received, 
each, one-half thereof; but that the plaintiff paid a t  Icast two- 
thirds thereof out of his own funds, and was to hare  credit ac- 
cordingly in their copartnerdlip' accounts. 

The bill then statrs, "that in the course of the year 1838 the 
plaintiff took the entire s t a p  line to himself; but the niatters 
of said partnership hare ;ever been closed or settled; a~lcl that  
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partnwship 11 a <  dissol~ ed n ere, in substance, tliat Parks  was to 
take all the prol)c.rty of ervry kilid b e l o ~ l g i ~ i ~  to the line, receire 
a11 the m o n c  s due, a114 1)ily all the drht., : ~ l l t l  tliat Hoover was 
to be discl i~iyed fl.oi?l all liability to Parks  or any other 1)er- 
son ; ~ r h i c h  ctatcliients the dcfend:ult a w r s  he  belie^ es. The an- 
swer a l ~ ~  states that  the plaintiff has ne7-er csliihited any ac- 
count of tlie part11cr4iip, nor lmde ally statement froiii which it 
could he seen nliat  lie clxil~~rcl  tlierc~oli, or  Ilorv 11e nished to 
have the ~ 3 1 1 1 ~  ~ e t t l r d ;  from ~vliich ~ i r cums t :~n~es ,  2nd the 
proofs heforc, .and ilire~tigations by t l i ~  arbitrators, the defend- 
ant says that he rcrily beliens that tlie award v a s  not only 
1iol1c;tly made, hut that it detcrniiried justly mid trulg the 
rights of tlie parties. 

Upon this a ~ l s n r r  and on tlie motion of the defendant the in- 
junction, x~hich  Tras grantecl on ;he bill, mas dissol~ e d ;  and 
from that order his ITonor al lored tlie plaintiff to appeal. 

Jlendenhal l  for the plaintiff. 
Tt7inston for the defendant. 

(1 56) R~FFI?;, C. J. -1s tlie nns~rer  is silent upon the charge 
of the insolre~iey of IIoorer's estate, 11-e assume i t  as es- 

tablished, for tlie pm'pose of the ~i~ot ior i  to dissolre the injunc- 
tion, for, in this stage of tlic cause, everything is to be pre- 
s~uiled against the defclidant in respect of any ~ n a t t e r  to r h i e h  
he could answer directly and has not so answered. 

Tliougli some of the suits at Iav,  brought by tht  present 
plaintiff, were for denlalids, which he states in the bill were 
i t e m  in  the partnership accounts, get there x a s  110 suit directly 
on the partnership clrnlings; and as 0111~ tlie suits pcnding he- 
tween the parties n e w  referred, the a n a r d  does not, therefore, 
conclude the parties on the point of a settlement of tlic partlier- 
ship. The plaintiff ~ o u l d  therefore be entitled to conlc iuto 
this Court to h a w  the benefit of the cclilitable set off of the 
sum due llilil on the partnership, if any ;  arid especially, i n  the 
casp, ~ r h i c h  r e  licrr take for granted, of the insolvency of the 
plaintiff a t  Inn. But n e  are not satisficcl that  the plaintiff is 
entitled to ang such set off. I t  is not sufficient that he should 
shew that thrre Ilave heen tran,actiolis brtncti him and the 
other party, on ~rliirli,  possibly, a sum of 11101iey m a r  bp c o ~ n m g  
to hi111. Epoli a bare possibility of that  sort the Court ouqht 
not to tie up :in 111idon1)ted creditor, ~ h o  has established his 
debt at lan., from reaping the benefit of his recorery. The  
l~rcselit p l a i~~ i i f f  that there n a s  a certain lx~~ i l l e r sh ip  
bctnecn l ~ i m ~ e l f  and the defelldant's intwtatc, which v a s  diu- 
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solved i n  lS3S. but lins liercr bccii ~etilccl.  111) to 1h1.1: nxd 
upon n.hich. if scttled, a lnrge bal:lllcc) n i l1  be, due lliul, t 1 1 ~  
plaintiff. Tliis r c d r  thc (!ci'elichit. ~ 1 1 0  is a n  ndli~inixl ~ x i u r .  
can not deny 1,oiiti~-cly. hccnuw lic my$ hc h:rs 110 liimn.l(dgc 
of his on-n upmi the si~lijcct. B u t  1w denies i t  as far  a s  
honest 111:u1 can drliy i t  : n-liic~li is up011 his iirfornintion and 
belief. A n d  lic states tlir~ sourves slid l ~ : ~ r ~ i c u l : \ r a  of hi< in- 
formation,  so tlinr it  m a p  npl)cnr n-lictllc~ his belief, deduced 
tllerefroln, bc fail ,  nird r~n io l l :~ l ) ly  e n t c r t ; i i i d .  Tlie n l iwer  
does not a w ?  t h t  the partners  a c t u l l g  cnine to nu :~ccoulit. , 

and  tlint a balance v n s  fo1111d duel to  H o o w r ;  hut  i t  s t a t e  
that,  i n  the course of a judicinl i l l rest igat iol~,  crcclible 
~vitncsscs l i r o v d ,  tha t  the plaintiff hiillself said tha t  they (1.3;) 
llnd dissolred nnon tc.rms. TI-liicll. of tlicmselres. ini- 
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the 11artnership, if it had not been settled, or v h y  he did not 
1)rol)ose to the defendant to include it in the reference, if he 

thought lie could make it nppear that anything n7as com- 
(1.3) ing to him thereon to recorer the recovery that ~ o u l d  

be made against him on other denlands. TTe find, indeed, 
that the plaintiff had brought some of those actions at l av  for 
demand.. TI-hich the bill I ~ T T  states to hare  been partnership 
transaction-. rpon the  hole cnse n e  lliuct say that i t  wears 
the aspfct of a suit. not to get an account, hut to get an injunc- 
tion for the time being; and, therefore. that there i. 110 error 
in the decrcr. Thi. nil1 be accordingly certified to the Court 
helov. 

Tlie plaintiff must pay the costs in this Court. 

The H ~ S ~ R A B L E  TTILLTA1?1 G A S T O S ,  one of the J u d g ~ s  of 
this Court, d i d  on 23 January,  184-1, dnriug the terin of the 
Court, iii thc 66th Fear of his age. 



EQUITY CASES 
ARGUED AND DETEI13JISED IX 

N O R T H  CAROLINA.  

JUNE TERM, 1844. 

K I L L I A X  J. T. MILLER et al. 2.. JOSIAH KASHEURS et al. 

1. On the hearing of a motion to dissolve an injunction, the defendant is  
tlie actor; and although the contents of his answer are generally 
to be taken as true, i t  must fully meet the plaintiff's equity-there 
must be no evasion, no disposition shew1 to pass over the material 
allegations of the bill-and if a reasonable doubt exist in the rnincls 
of the court, whether the equit\- of the bill is sufficiently answered, 
the injunction will not be dissolved but continued to  the hearing. 

2 .  TThere money alone is the demand, the common l a v  security is the per- 
son of the debtor, nor will equity go furthe1.-but when property 
is in contest a Court of Equity r i l l ,  ~vhen the circnm;tauces autlior- 
ize its interference and when i ts  aid is inrokeil, secure the property 
itself during the existence of the contra\-ersy. 

3. EspecialIy \ d l  the Court of Equity in this State, in analogy to the 
practice of the Courts of Chancery in England in cases of m i t e ,  
exercise this preserrativc polver, ~rl iere the property in c0nte.t 
consists of dares ,  and retain the poisession of the slar-es until the 
cause is  finally disposed of. 

&TEALS fro111 ~ T T O  interlocutory ortlerq made i n  this cause 
a t  tlie F a l l  Term,  l%3 ,  of C ~ F T I ~ L  LSD Court  of Equity,  h i s  
Honor.  J u d g e  DICK, presidilig-tl~c, one dissolring tlie injunc-  
tion a n d  scqueq:ratioil therc toforr ohtnined hv tlic plain- 
tiff against  the defendant, Alhi.al~mli V a ~ h h u r n ,  and  (162) 
the o ther  refusing to d i s c o l ~ e  thc  likc injunct ion and  
~ e q u e s t t ' a t i o ~ ~  apainqt the defendnnt fTosial~ T a q h b u r n .  F r o m  
the  former of t h e v  decrees the  plaintiffs appeded ,  and  from 
the la t ter .  the  cl(~fendant Joqiah Tas l ihurn .  

Tile bill statcs that  Chhriel JITa.;llbu~m died in the - e a r  
1323. l e a ~ i n q  n conqidcrahle landed e-tatc ancl sereral  neqroes, 
and  t h a t  the c o n ~ p l n i n a n t ~ ,  or those under  x-11on1 the7  claim, 
with the dcfendantq, a r c  hi. children, a n d  entitled t o  his per- 
sonal estate, topc t l~er  v i t h  hi% to id on-thnt af ter  the dea th  
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of the said Gabriel, the clefendants, a t  the F e h r u a r ~  term, 
1526, of I tut l~erford County Court, offered for  probate a paper- 
nri t ing,  purporting to be tlie last nil1 and testaiiieiit of the 
said Gabriel Wasllhur11, n-hich n a s  admitted to probate, and 
they qualified as executors thereof, having been apl~oiilted by 
the said r i l l ,  together nit11 their inother Priscilla, to execute 
the same. The bill f ~ r t l ~ c r  s t a t ~ s  that. a t  the succeeding Ju ly  
term of tlic said court. n l~e t i t i o~ i  was filed by tlic complainailts 
to set aside the ~ ~ ~ o b a t e  of the said paper-writing, :~nd that tlie 
Court accordingly ordered all issue of tlcci,ncit Z ' P I  non to he 
iiladc up  to t ry  tlic rulidity of the said will-that this issue 
n a s  continued on the dockrt until Ju ly  scssin~is 1827 of the said 
court, n11e11 the parties entered iiito n compromise, vherebp 
it was agrcrd hetneen tlic111 that tlie will should be set aside, 
and that all the 1)rol)rrty sliould remain in the possession of 
the widow until her death, and that  then the defendants should 
have all tile lands, and the eomplaina~its all the negroes. By 
the will the whole of the property, real and pcrsorial, was giren 
to the widow for life, and after her death to the defendants. 
The  bill further stated that  this coinproinjse was reduced to 
writing, signed by tlic conq~lainallt for himself and the vther 
clainlants, and by tlie said Josiah Washburn for himself and 
tlle snid Abral~ai~i ,  a ~ ~ d  tliat Abraham assented therrto. I t  was 
further agreed a t  the salnc time that the said wido~v should 
qualify as adininistratris of her said llushand, wllirh she did 

a t  I l a r ch  term, 1828, of the said court, the two de- 
(163) fendants bring her sureties to her adniinistratiori bond- 

that, soon after tlie compronlisc, the defendants took 
into possession the land and divided i t  between theln, and one 
of the defendants also took possession of a portion of the 
negrocs, with tllr conscut of thr  ~ v i d o ~ ~ - - t l ~ a t  the wiclov died 
in  1839, ~vherrnpon letters of ad~~ i i i~ i s t r a t ion  cle bonis n o n  on 
tlie estate of the said Gabriel Washburn, w r e ,  bv the Coui~ty  
Conrt of Rntlierford, granted to tlie plaintiff Williani Slade- 
that, immediately ul>on the cleat11 of the snid widow, the de- 
fendants t d  into their possession the s l a ~ e s  respectively bc- 
clueathed to them 1)- tlic will, alld aqain offered it for  probate- 
and the said Tl'illiam Sladr, as huch administrator, sued t h ~ m  
at  law to rrcorer the s l a~cq ,  n.llicll suit v7as lxwding a t  the 
filing of the bill-that the defendants were mcn in slei~der cir- 
cumsta~icc~,  and the p1:rintiffq helievcd a i d  were afraid that  
they mould take the slaws beyond the jurisdictiou of the Court, 
and prayed that they n i g h t  br restrained from so doiug. The 
hill fiirtlier sct fort11 that. upo~ t  the dcath of tlie nidow, Pris-  
cilla, the r i ~ h t  of tlie (1-fendnuts aq executo~s s u r r i ~ e d .  and 



they h a d  a riglit to  scizc upo11 n i ~ d  hold the  slaves i n  tliat 
capacitv. 

Upoil tlic esh ib i t io i~  of tliiq bill, axid oli the p rayer  of the  
plailitiffs, a w i t  of m p e q t r a t l o n  \ \as  i w w d  to the  sheriff of 
Iiutlierford, and  by  hiill na.; duly executed. 

Tlie defendants a l l incr  jointly, and  adnlit the al legat io~ls  
i n  the  hill of tlip death of their  fa ther  Gabriel,  alid :L\cr t h a t  
he left a d l  i n  v r i t i ~ ~ g ,  of the tenor set f o r t h  i n  the  bill- 
tha t  th i s  n i l l  T T X ~  duly prored bj- tllelli, and  they q u a i i f i d  a s  
executors thereof. They  a d l ~ i i t  tliat a petition T T ~ S  filed by 
Gilbert ITarreil and  his  nifc ,  t n o  of tlie plaiiltiffs, to  sct aside 
the said probate-and the defendant Jo\ ial i  :rdmits tha t ,  dur ing  
the pendency of the said suit,  he mid the w i d  Gabriel signed 
a paper, the p r p o w  of ~ ~ I i i c l i  n.as to co111promise the  said 
suit-that the  said IInrrel l  s ip led  i t  fo r  liiuiself and  \rife, 
and not f o r  tlii other heirs and di.tributees of the said Gabriel,  
r h o  were 110 parties to  i t ,  :uld tliat he s i p c d  i t  f o r  l~ililself 
alone, and  not fo r  hilrlself and  his brother Xbrahani- 
that ,  oil t l i ~  co~i t rn ry ,  it  was expreshly under;tood a n d  (164) 
agreed tha t  he x t s  ~ o t  to be hound by it. lunless Abra-  
llam should agree to  i t  mld ,iqn it .  vllicll  he iierer did. h d  
-1bralla11~ a w n  he m x c r  did agree to  it-on the contrary,  he  
refused to be bouiid by it ,  a. soon as  he  heard  of i t .  They  
adulit  t h a t  their  l i l o t l l ~ r  took out letters of ad~ninis trat iol l  1117011 
the estate of tlwir father ,  and they s tate  that ,  upon her death, 
the- took l ~ o w w i o l l  of tlw 11e41.0~ as  legatees, and not as exe- 
cutors. They  claim to hold t h e  negroes as  their  property, a n d  
denv tha t  the7  he lo l~g  to the plaintiffi-.and aver  tha t  the pro- 
bate of their  fntlitlr's n i l l  n as liercr set aqiclc, but t h a t  i t  stil l  
remaills in  force. Tlicv clcliy tha t  they r \  r r  liad ail? intention 
of rer t lqr i~iy t h r  Ilegroes out of the S ta te  or of ruilllilig or 
reinnring their  other  p r o l ~ r i y .  

Upon  the comiuq i n  of the allencrs, the .Tudge presiding. 
removed tllr  sclcr_uc.trntioli froin the slnres of tlie defendaiit, 
Abraham X T a s h h n n ~ ,  :liid oiadered t l i c ~ n  to be delirered to h i l ~ l ;  
but contillncd t!li qtql~c.tration 11l)oii the d a r e s  of Jos iah  
unt i l  tlic f i ~ ~ a l  lic:~rinc of tlic cawe.  

T h e  plaintifis nppe:~lcd froill tlle fornicr order. a n d  the  de- 
fendant  Josiali  i ' r o ~ n  the latter.  
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the validity of the last mill and testament of Gabriel Wash- 
burn, dcceased, and, during its pendency, a compromise mas 
entered into between the parties for its final adjustment-that 
these defendants were the propounders of the mill, and the 
plaintifis, or some of them, the eaveators-and that the com- 
promise was entered into in behalf of the whole of those who 
were interested in setting aside the paper-writing-that by the 
compromise it was agreed the property should remain with the 
widow, Priscilla, during her life, and that a t  her death the 
land should belong to the defendants, as deaised, and the 

negroes to the other children, and that letters of adminis- 
(165) tration should be taken out by the laidow on the estate 

of the said Gabriel-that, in violation of this com- 
promise, the defendants, upon the death of the widow, inlme- 
diately took possession of the negroes and divided them between 
tliemselves, as they Twre bequeathed to them in the alleged 
i l l .  The object of the bill is to enforce this con~promise of 
family disputes, and prerent the defendants, in the meantime, 
from removing the negroes beyond the jurisdiction of the 
Court. On the hearing of a motion to dissolve an injunction, 
the defendant is the actor, and, although the coiltents of his 
answer are generally to be taken as true, it must fully meet 
the pla i~~t i f f ' s  equitg. There must be no evasion-no dispo- 
sition shown to pass orer the material allegations of the hi& 
and. if a reasonable doubt rxiqtq in  the  mind of the Court, 
whether the equity of the bill is sufficiently answered, the in- 
iunction mill not be dissolaed, but continued to the hearing. 
h c ~ a m a r a  2.. Irwin ,  23 N .  C., 19. Little v. Marsh, 37 N.  C., 
18. Moore v. IIyZton, 16 N. C., 435. James c. Lemly, 37 
N. C., 278. Xherrill zl. Harrell, 36 N .  C., 194. 

Tn this ease the defendants join in their answer. Josiah 
admits he signcd the compromise, but avoids it by alleging that 
Harrell signed for himself and ~ ~ i f e  alone, and not for the 
other parties, who, therefore, \irere not bound, and that he 
signed, under the express understanding, that it mas not to be 
binding on him unless his brother ,\braham agreed to i t ;  that 
he was not present, and, as soon as he heard of it, disagreed 
to it, and refused to become a party; yet they both admit- 
that letters of administration upon the estate of their father 
Gabriel mere issued to Priscilla, the widow, and they aaoid 
saying, ~vhether they signed the administration bond as her 
sureties, though the fact is averred in the bill, and their an- 
sxTer required. 

I n  this stage of the proceedings, me must assume that the 
defendants did become their mother's sureties, and that Abra- 
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ham, therefore, did concur in the agreenleilt for a comproinise- 
neither of them B ~ T  e~ ally account of the suit iustituted 
to prove t h ~  \rill or to t ry  thc is-llrs ~ ? f t c r  t l i ~  ti111~ of (166)  
the alleged compro~nisc, and. after tlle death of their 
i n o t h ~ r  in 1839, eleren years after  she had become admiaii- 
t ratr is ,  they again bring foryard  the \rill and offer it for 
probate. IT-e can not say v e  hare  not a reasonable doubt 
nhethcr the equity of the bill is a n s m ~ e d .  Then money is 
alone the dcmand, the common l a v  securi t-  is the person of the 
debtor. nor \rill equity go further;  but nhen property is ill cox- 
test, chantey d l ,  in special cases, eserc iv  it3 p reuc r~ -a t i~e  
po"rcr and look further than to the persolla1 liability of the 
defendant. I t  will, in c a w  nhere  the circumstmces a ~ ~ t h o r i z e  
its iiiterferci~ce, and wl~cre its aid is inroked, secure thc prop- 
erty itself, during the existence of the controversy. Thus in 
cases of n aqte. the coininon law gave the n rit of waqte, and to 
aid i.nd W C I I ~ P  to the plaintiff the full I~enefit of the process, 
the v r i t  of estrepclnent to ~ t a y  the further i n j ~ ~ r i i ~ g  of the prop- 
erty, durinq the ccntcst. r a s  ax~arded.  The writ of naste, 
both ill Enqland and in this conntry, from its peculiar features. 
has hecome obsolctc. and 41nq hccn bucceedcd by the more con- 
T m i m t  and 1 w ~  c ~ i m h r o ~ ~  action on the caqe in  the nature of 
naste. TYitl~ thc old  nit fell that  of t h ~  rstrepement. and 
the p o ~ e r  of the court of equity n n s  callcd in to s l~pply  its 
place, i n  aid of the more modern action on the case. and in 
aimlogy to the Twit of estrcl)cment. Equit\-, ~11c11 it interfere-, 
xi11 secure t l ~  property in the contest during the 1itig:l;ion. 
Tl'ith us. TTT harc  a species of property peculiarl- requiring 
the eserc iv  of this p o n w  in a court of chancery. TT'ithout it,  
the fruits of a iudgi~le l~t  at Inn7 ~vonid often prore iiiu5o1.y. 
Thus Judge I - I x s n ~ ~ s o l v ,  in 6~71~ 'c i r t l s  2.. J1nvscy. P N. C., 364, 
says, "the same principle x~hich  induced thc cllal~ccry in Enr- 
land to interfere in the case of x l s t e  applies in a11 it. for?? 
in caqes of property i:l clare3; for the nature of the prol)t>rt:- 
i. quch, that  pn4ces~ion 1112:- he l o ~ t  by the moit viqilant on-ncr, 
nithout thew being an actual talii~lg. or the comliii+iol~ of a 
treymss.') I n  caseq, then. of thiq sl)?cics of property. ill 
which it is proper for a court of equity to interfere, hnr- 1167) 
ing talien po-scqiion of t11c p r o p r t y ,  the Court. ill 
a ~ l a l o g ~  to the principle and object of the estrcpcmcilt. retoins 
that posses4on, until the c a u v  i.; finallp dispo-cd of. 

Tt i~ the opinion of the Conrt that  the i~ltcrloclitory d c c ~ ~  
in this c a v ,  removing thc .;eqneq+ration from the negroci of 
A\hral~nr~z TTTashburn, naq crroneou.;, and that tllc qeqnc.tratiol1 
o n ~ h t  to h n ~ c  lwei~ retained until the final Iicarii-ig. The Court 
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is furtlier of ol)iliion that thew was iio error ill the interlocutory 
decree, retaining the sequestration on the ricgrocs of Josiah 
Washburil. There must be judgmeiit against tlic defendants 
for both appeals. 

PER CURIAJI. CERTIFICATE ORDERED ACCOKDISGLY. 

Cited: Nonroe 2%. i l l c l n t yw ,  41 X. C., 60;  Dettcc, c. Eller, 
46 S. C'., 29 ;  Duprc o. IYilliarns, 5b 1. C., 99 ; Lowc v. C'ornrs., 
70 S. C., 533; Par ~g 9. N i c h u u x ,  79 N. C., 08;  Riggsbea v. 
U ~ i r h ( ~ w ~ ,  98 S. C., 8'7. 

I.:DJIUSD BRYAN 2;. PETER GEEEX et al. 

\\-here a creditor of a dece;lwd debtor alleged tha t  the defendants were 
fm11dulent donees of certain property of the said debtor: Hcld,  
tha t  tlie plaintiif \ m i  bound to  have the representatives of the 
debtor partirs I~efoie tlie cowt,  although i t  was alleged in the bill 
t1i;rt the debtor had died in mother State, and had no representa- 
tive in this State. 

7'1iis cause, h ~ . i i n g  beem set for hearin$, was renlored by 
col~sent fro111 the Court of Equity of RI'THERFORD, at Fall  
T c x i ,  lS43, :a the Supreme Conrt. 

This bill sets forth tllat, in F ~ b r n a r y ,  1841, ' the plaintifi 
obtained a judgnient iii Rutherford C o m ~ t y  Court against one 
J h e i  TITatcrs for the S L W ~  of $569.30, npnn a bond preriously 
giren by said Waters, and uliicli for some cause lie had cleclared 
he nerer would pay---that tlie said Ta te r s ,  i~nniediately a f t ~ r  
the rendition of the said i~id,rrnicnt, left the State, h a ~ i n g  

* preriou+ disposed of the nhole of his  property, and is 
(168) sillre dwd, intesiate, and no administration has been 

taken out on liii cstate-that, upon the flight of the said 
Ifoses TTaters, the plaintiff took out an  attachment against 
him, and the defendant i h e n  was siminoned as a garnishee, 
and, upon his ga rn ieh i~~rn t  adnlitted that he had, ill the gear 
1840, executed to Xoses T a t c r s  his t ~ o  boncls, each for the 
slun of $600, oue of which 1)onds nTas pnyable in Jidy,  1841, 
and the other in IS$%; upoil the first lie had made l ~ p ~ e n t s  
to TTaters to the amount of $379.53, and the balance upon that  
and thc whole of tlie other was unpaid, hut that  he had under- 
stood that Xoscs TTntcrs liad transferred the said bonds to his 
s o ~ ~ q ,  John ancl H e n r r  T a t e r s ,  11110, 11r v a s  infnnned, had 
tr111.fr1red tliein to JIiller l\lcA1ft.e. The bill cliargcs that  

12s 





j ~ ~ d g l n e ~ ~ t ,  and  111, ~c.])rerciltati\-e be brouglit ill n-ithi11 two tc1i.~iis, 
like (:very other snit i t  abates, and  of course carries iiut of 
court ~ v i t h  i t  a l l  i ts :~ccessoriea. W e  lmow of no p r i ~ ~ r i p l e ,  
wliich a~ltliorizcs a court of clianccry to g r a n t  a decree a y i ~ i s t  
a dead 111:11i, marc 1lia11 a court of lax-. Xclitl~er courr can  
lepally lprocwd ni t l lont  l ~ a r i ~ i g  ll~efore i t  tllc proper  l m ~ t i e s .  
T h e  1)laintiff l ~ ~ i g l i t  h a w  1x11 t l ~ i s  objection out of his way by 
~ m m r i l i g  some o t h r  p c ~ . s o ~ i  to : ~ d ~ n ! : i ~ i s t e r ;  t!lougll v:c do not 
deci t l ~ ,  if such : ~ c l ~ l ~ i ~ i i s i ~ ~ : l t i c : ~ ~  11:1d I)cc,il granted,  it  n-onltl h a m  
c~llnblcd the plailr~iff to h a r e  h e n  bel1c4ted ill his  :~t icmpt to  
recorer. tllr monc>-. S!iol:ld thc, said TIcnrj- a n d  Jo l in  V a t e r s  
~ - c c o ~ - c r  the I I I O I I P -  dm> fro111 G ~ Y T ~ I ,  t l x y  ~ v i l l  ~ ) ( T O I I I P  ~ ~ ( i ~ l l t o r s  
of their  ovn T T I . O I I ~ ,  aud  tlic~c1,- sul)ject themre1~-c.5 to tllc 
action of tlic l~laintifl", :rnd 'his rtdrclss is  one a t  Inn.. T h i s  

Court  docs ~ i o t  !;now c;f :in c>sec2utol. (Tc 30i1 t o r i ,  fo r  tlic. 
(170) 11urpow of a rcmccly a q a i n s ~  hiin a s  s:iel~. TIl( l i~(~ is  119 

donht t h a t  climiccry n-ill afford relief a g a i ~ ~ s r  :L frautlu- 
Icnt cloncc, tn a n  eqi~i tnhlc  e d i t o r  of 11w donor, \rho is rlcnd, 
but  t11(. riglitI"n1 rc~~):cscli+:i t i ~ t .  of ~ l i c  donor must  be l~tlforc this 
Court .  ! i o z , ' c i  7.. 7 ) o : i c ~ r  _"I S. C., ! ) G .  3 n t  :!is is a Icga! 
c l n i ~ ! ~  ; :111cl the pl-opci' par t ic~s a r c  l ~ o t  bcforc tlir ( h ~ t  if i t  
w r e  a n  cqi~itnl~l:.  n!re3. Tf if !I(> o1)jcctcd t h a t  .Jolni 2nd 1Tc11l.y 
X 7 a t c i ~  a r t  r i t ize~ic of ilic- S;a!ch of G m ~ g i n ,  :llld t1l::t t l i ~  pro- 
ccss of f l ~ e  c o ~ r t s  of this  Stntc  c a n  not reach timil,  tllc n1lsxvc.r 
is, the conrts of 11lc r'jt:?tc of Georgia a re  o1w1 to tile philitiff.  
a n d  WP h a r e  119 reasmi to r!oubt will br as  llroper to  ~ i r r  lii11l 
relief as the c o u ~ t s  of 1lii5 Stalc .  Tliv I d 1  111nst IF c'iismis.;etl 
~ i t l l  costs to the, ( l ( ~ f ~ ~ ~ d : l l ~ t  Gi,~e,11. 

\Then the equity of a bill is not denied by the answer, but a. new equity 
is therrby int~.oduced to rcpel or avoid it, the injunction ~ ~ h i c h  .had 
been grantcd, sl~ould not be diqsolred upon the  answer, 11ut should 
be conti~iuctl to the hearing of the cauw. 

T h i s  n-as a n  appcal  f rom a n  interlocutory order  of the  C m r t  
of Equiiv of Ru\v.is County, a t  tlic S p r i n g  Tcrni ,  181-1, clis- 
solving the injunction \vhicli had  b e w  gran ted  in tlic case. 
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SA~IT, J. T l i ~  bill state% tliat. fo r  sel-era1 -e:1r2 pr ior  (171) 
to the fililig of ilie hill, tli- plaintiff l i ~ e d  as  a clerk 
T\ it11 the defcntlant . TT71ieelc~-, v h o  lieel~s a n  npotliec;~r> ' 3  .hop 
I11 the  ton11 of S : ~ l i q b i q  ; tha t  dur ing  tha t  t ime lie h a d  accuniu- 
latcd l ~ l o p e r t y  colisisting i n  ilot~q. '  bond., and  money. a n d  o t l ~ e r  
l)er\olial ~ ~ O ~ I C W , T . ,  nliicli, togctlicr TT it11 nl int  he  hnd before Ile 
n e ~ ~ t  1herc3, airiomtcd tc t i ~ c  -mil of s3,000;  t h a t  the, pl~i1itil-f 
oc~npiccl  a roiim o~ er tlicl s ~ i d  deft lid:~iit's 511011. and  that  llie 
.,lid ~1efcndnlit'- brotlwr usually slrpt i n  tlie a l n e  rooin: il lat 
on the  n i e l ~ t  of 2 October, IV2, tlic ljrothcr, h , ~ .  coricc,int n i t h  
tllc w i d  clefciidnnt, and  undcr ljrc,tcli>e of being ~ m w e l l .  left  
hiq r o o n ~ ,  :mcl illat 1)ctnecn tlir hours  of 11 :rnd 1 2  o'csloc!;. nliile 
he n-as i n  bed, tllc dcfcnclnnt T l ~ c e l e r  calile into hi, 1.00111 n it11 
a candle i n  one h a n d  a n d  a large lillife i n  tlie other. and  a f te r  
p n t t i l ~ q  c1on.n the n indon- c m t a i n  C ~ I X ~  T O  1n.i b e d  :llid. p i l i t i i~g  
thc  h i f e  to  Iiiq throat .  c l in iwd liim v i t h  1 i a ~  i i i ~  r o b l d  liilil 
of large wmq of many, and  t l i rcatel~cd to put  liinl to  iliytnnt 
death. if llc did not i ~ i n i ~ e c l i a t c l ~  enrreilcler to  hiin :111 h i<  
money, notcs and  bonds;  that ,  ulidpr the fea r  alid tcwor c~c i tcc l  
1,- his conc1uc.t a n d  tllrc.ats, he gale up his keys. a n d  the >:tic1 
TThceler opcncd h i 3  t r u n k  a d  took out a11 his  1iio11ey. bonds a n d  
notes, a n 6  gnlrl n.:ltch: tlint he  threatcried to  take his life if 
lie melltioned n h n t  liod t h c ~ i  taken place. promii ing to l m ~ e  n 
settleriicnt v i t h  h i m  the 11ext c lar ;  that  this  ~.et t lcment  did riot 
take place aq promised b -  the defendant, i n  c o n q u c n c e  of tlie 
danperouq i l h e s s  of one of his siaterq; that  ll? continued to 
l i ~  e \\-it11 the defend,~nt  1113 to  S J a n u a r y ,  1812, endearnring 
f rom t imc to t ime to gr t  a sc~t t len~ent .  T h e  bill fu r ther  qtates 
tha t  i n  Illarch, 174.3, the plaintiff and t l ~ e  defendant c a m  to 
a st, t t leli~ent,  and  tllc defendalit g a r e  the complainant a receipt 
f o r  the  papers  so takcti. and  a hond f o r  $4,QGD. lmyablc oiie 
d a y  a f t e r  date, a n d  tlie plaintiff g a \ c  the d ~ f e n d a n t ,  a t  the  
W ~ I P  t ime, a list of the hond- a n d  liotcq and  rrcciljts fo r  bonds. 
aut l ior izi~ig h im i n  said wri t ten list to  collect t l m n ;  
tha t  a f te r  this trails:lciioi~ tllc plaintiff borrolicd f o r  (17.3) 
the  dcfcnclnl~t of oiic .Jnccob Trcs lc r  $ X 5 ,  a n d  f o r  liilil 
f r o m  tlie Rr:lnch of C',llw F c ~ r  a t  Sali~1nu.y $300 ; tha t  he heinq 
s tr ipt  of a l l  his liic:~n-. Tvaq the  rraioli  n l i y  11r did not sooner 
at tempt t o  rcdrcqq hi. mmlg., mid that  lie did not disclose the 
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transnction, cxccpt to one or t vo  confidential fricncls, until the 
filing of the bill, and not to the111 fully. The bill coricludes 
by praying an injunction to prere~i t  the defel~dant from col- 
lecting the moneys due on tlw papers a i ~ d  fro111 t r ad i i~g  thein 
off, and for a sequestration of the bonds, note3 and receipts 
still in his llailds, and for slrccial ant1 general relief. The bill 
also charges that the defcndaut is in.olrcl~t. The x-rits prayed 
for w r c  issued and executed. 

Tile answer adillits tlvat tllc coiilplainai~t lired v i t h  the 
defclirlant Rlicelcr, as a clerk, for thc time set forth, denies 
that n.1~11 he came tlicrc lie- had any prol~erty,  arers that  he 
receired 110 wages for his services, that  a short time before the 
transaction of 2 October, he had reason to believe tha t  the coin- 
plainant, during the time he had so lired with hini, had been 
in the habit of robbing h im;  and that on the night of 2 
October, as set forth, he went into the coniplsiliant's room, 
v l~ ic l l  was over the shop, and charged liim with the robbery, 
and dcmanclcd of him restoration of what he had stolen, or 
he ~vonld expose hini;  that the colril)lainant confessed that  he 
11ad robbed liirn arid in~n~edia tc ly  arose from his bed, opened 
hiq trunk. and ga re  him a nuinber of bonds, notes and receipts, 
and money and a gold watch, d e n ~ i n g  that he used any violence 
or any thrcats o t l m  t l ~ m  that of exposure; that liis reasoil 
for going into coinplaiiiant's room at uigllt and bv himself, 
was to s a w  the character of the complainant and the feelings 
of his friends; that ~ v i t h  the same riew he permitted him to 
remain in the shop, with the anderstanding that  he would 
leare the State in the ensuing spring; admits that  the com- 
plaiiiant borrowed the money for him as set forth, and that he 
and the complainant a t  the time specified came to a settlement, 
mhcn he gave the coiuplainant a for the papers, and 

the coinplainant gare  hiin a list of the sanle papers, 
(173) authorizi l~g hini as assignee to collect the moneys due, 

arid stating that he had giren the complainant full value 
for theni. The anrwer admits that  the defendant at the same 
time ga re  the comldainant his bond for $4.869, payable one 
day after date;  and alleges that  thp complainant a t  the same 
t i n e  executed to hiln a receipt under liis hand and seal for 
the m ~ ~ o u n t  of thc said bond; that  lie gare the bo!id a t  the re- 
q u e ~ t  of the plaintiff, to enable him to satisfy his friends that 
lie llnd that amount dlie him, and that all the papers were 
antedated to 3 October, 1842. 'The mlswer fur ther  admits that  
the defmdant is in embarrassed circunlstanccs. 

Tp11 the coming in of the ansv-er. the i i~junctioa was dis- 
solred and the sequestration clischarged by the presiding Judge, 



froni n.hicli decree t21~ plaintiff appealed to this Court. and the 
case is  before us non ,  oil the sin~ple questioii, nl let l~cr that 
decree sllnll he affirlll~d or re\ erscd. 

The case. iii all its featwci,  i i  a re111:lrkablc onc. Tlie plain- 
tiff charges upoll the defendant an act of riolcilcc. heretofore 
unheard of in this part of the country, and the dcfc~iclant tub- 
stantial l-  admits it. I l e  confcsieq that lie cntcrrd the 1)lain- 
tiff's bed room, in the night. after he liad retired to rest, 
charged upoli hiin a crime, for nllich, if ~onvicted,  lie \I o d d  
suffer an i~ifainouq pun id iu~c~ i t ,  mid tllreatelied llim rvitll public 
exposure nnlew he instantly snrrcndcrtd tlie inoncy IT-liich lie 
alleged lie liad stolen froill l i im  I-nder the fear and alarm 
excited by hi; conduct and t l i k t s .  the plaintiff deliwred all 
the lxopertv lie had, except his clothes, consisting of the money, 
ilote.. bond. a i ~ d  receipts, a? set fort11 i ~ r  the bill. Upon this 
statement, and upon the unsnpportecl allegations that the plain- 
tiff had robbed llilil to the amount. nay, to double the amount 
of the money, and the c~ideilces of debt so taken bp him, tlw 
defendnnt asks the Court to dissolre the injunction, reinore 
the sequtvtrntion and return to hi111 the property in conteqt. 
and enable lliiii to realizt. its d u e ,  though 11e at tlic smile 
time admits that  he is in embarrassed circunistancei.. Tn 
-lIcJ$-cit~i!,,r I . .  Irusirl, 22 S. C.. 13, it is stated hy the 
Court to be the settled rulc, that  "when the equity of ( 1 7 1 )  
a bill is not denied by the answer, but a new equity is 
thereby introdi~cecl to repel or  avoid it. the injunction nil1 not 
he dissolred by siwh an answer, but shall bc continuecl to the 
hearing of the cause." The plaintiff's equity in  this case i;, 
that  he has, tlirougl~ terror and alarm, induced by the violence 
and threats of the defendant. parted nit11 the propert>- in ili+ 
pute, and that the defendant is either insolreut or in failing 
circumstances. The terror and alarm, and the riolenc(~ ill part, 
are admitted, and that tllc defendant iq cn~barrassecl in hi., 
circum~tal~cc~c.  The ~)l:~intiff 's cquitv is not a n w  ered, for 
thoneh scniic of the acts of forcc and legal duress arcJ denied, 
yet it is not I)r t~tc~i~dctl  t h t  tlic hrot11c.r v a s  not induced to 
cliane,e his h ( d  that liigl~t. xo as to leal (1 the plnilitiff unpro- 
tected by a nit~ieqs, nor that tlic r lcfcnda~~t did not charge the 
plai~itiff ~ l i t l l  the ro1)l)ili~. nlid +l~re:~tcnccl to procccd :\g:iiii~t 
hiill tliercfor. if 11t. did not colnl~ly \\.it11 the delum~d to give 171) 
all hi? c f f c r t ~ .  I-pon tile d~-fc~idalit 's o n n  statenlcnt ill tlw 
a n s ~  el', ~ I~PI ' c  Ir n. a t  Ienst n moral co~ilpil l~ion on tlie plaintiif, 
and d u i ~ ~  in the ~ i e n  of a court of equitx-. S n c l ~  cond~wt 
can not be jnqtified at all. ilor doc; it a t h i t  of any excuse, 

. ul~lcjs  tlie d r f e i ~ d a ~ ~ t  sliall ~linkc i t  appr,ar that the plaintiff 
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actually coanaittcd the alleged dcprcdations. That  he i u ~  do 
by w;dcnccx up011 the hcarir~g. I t  coiild not b: a - i n i ~ ~ c d  as  true 
u1mi the ansvcr alone, nor can the drfmdant bc :illowed a t  this 
it;1gc3 of t h ~  mnw to r q ~ ~ c s . ;  liilnwlf of the i)rol)i IT!' in disl~ute 
U J J O ~ ~  the e ~ - i d c ~ ~ c e  allccfcd 1). him. The 1)roprrty is in t l ~ e  
cliztody of t h ~  (?oi1r1 ; thew il 1111lit r e ! ~ ~ i i i  uiitil i t  i i  ] ) i . o l ) f r I~  
accc.r~airit.rl ~ 1 1 0  ic eniitlvd to it. 

It i, the opinion of this Court that tllc intc,rlocutory decree 
ma& in this cauze bclcw, d i s w l ~  ilig the injlulction and re- * 
n ~ o r i ~ l g  the seqlicstration was crronrous, :md that  t1w said in- 
j1:nction and scquc,tration o ~ i e l ~ t  to bar-(1 been c o n t i ~ n ~ e d  to the 
final hearing. ,1 certificate to this cffcct must be transmitted 
to the Court of Equity for Itowan County, u i t h  instruction 
to procerd acrordingly, and there IIIU.;~ be judgn~mt  here against 
the appellee for costs. 

It i ,  an established rule tha t ,  where a n  init~rrction is al~pliecl f o ~  to sti ly 
procerdinps a t  lam on a moncp bond, the plaintifi' must :lpree to 
give the defendant a j~~dg inen t  a t  law and be bound by order to 
bring no writ of error. 

A \ l ' r ~  I T  fro111 an interlocutory order of the Court of Equity 
of ( ' \<\I  ?:I i.. a t  Spring Term. 1S44. refllci~lg a motion to dissolve 
the injulrction. 1~11icll had brc.11 granted in tho canbe. and clirect- 
i i y  it to bc continued to the Iic,:~ring. 

This bill stales that in Octobo., 1743, t11c philitiff prc l lased  
a tract of land of the dcfcild':~~t, Oncn. containing nholit 12; 
acres, a t  the price of $700, for  ~vllicll he qare his bond, and 
the other defendant sipicd it as a TT-itness; that  a t  the tinir 
of his l~urchase one Dai-id E imAi  n.as li\iile on the land. and - 
it  was agz*eed bct~vccn t h ~  1)lailitiff and the defendant that  the 
latter n-as to put the former iu\o I m s ~ ~ s i ~ i l  in time to enable 
him to sow a crop of i ~ h c a t ,  and that  he failed to do so. I t  
fnrt2icr charges that  Brooks is still in posscssioll, claiminp to 
hold about 20 acre< of the 1:ind RS hi>  om^, and r~f l i ses  to cur- 
i ~ > n d c r  the pocsc~~ion,  and tliat all t?le buildings are on thcqe , 
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this case the i i~ junc~ ion  o r ig i~~a l ly  granted n7as general, restrain- 
ing the defendants f r o l ~ ~  proccwling ill tllcir suit a t  law, arid 
in that form it was, b~ thc presiding Judge, continued to the 
hearing, and ill that for111 it is i i o ~  before us a i d  oil the same 
iuotion. The def'c~~idan~ O v m ,  in his answer, adnlits the ma- 
terial allrgatio~is of the coinplninant's bill, and claiins the disso- 

lution of tllc ilijl~iietio~i u])on thc ground that, if con- 
(177)  tinued to tlic hearing, ir can do him no %ood, as his bill 

nlust he disrnissecl. The ground upon nhicli it  is alleged 
that the plaintiff can obtain no rclirf is, that  a t  the time he 
made his purchase, lie ~ r a ~  fully apprized of tlie fact of Brooks' 
possessioii and clai~il, and ~ v i t h  that  knowledge accepted a con- 
veyance from the dcfci~dant O~reii. I t  is very certain, where a 
contract is executed by the purchaser taking a coiireyance with 
k~iowledgc of existing defects in the title, he has no clnirii to the 
interference of a court of equity. f h e t h c r  this defect in the 
defendant's title was knonli to the plaintiff at tlic time he 
took his conreyance, does not appear, except by tlie defendant 
Owen's answer. If that was the fact and the case stopt there, 
the injunction would be dissolred; but the plaintiff alleges that  
a parol agreement acconlpanied the transaction, wherrbv the 
said defendant was hound to put the plaintiff in possession of 
the land, it bein4 then in the adrerse possession of Brooks, 
and that the said defendant failed to do so a t  thc time specified, 
though requested hv the plni~>tiff. Thiq agro~ment  is not denied 
by the said defendant, and he expressly admits that Brooks is  
still in the adverse possession of the land and refuses to give i t  
up. The statute then did not transfer tlie possession to the 
plaintiff upon the c v c u t i o i ~  of the coiir7eyancc because of the 
adrerse possession, nor can thc plai~itiff, for  the same reason, 
recover tlie posscssio~i from Brooks by an  action nt law. And 
the cuestion subini t t~d  to us is. whether we will pcrlnit the cle- 
feildants to conq~el the plaintiff to pay them the full ~)nrchase- 
money. vlien it appeared the plaintiff can not get into posses- 
sion of the land. and  hen the dcfendznt admits he has not done 
what he ageecl h r  ~ o u l d ,  and 1~~11e11 a t  the same time lie further 
admits that he can not nlalre a good title to the portion of the 
land on vhich Brook? is firLed, n h v e  tlic wliolc of the buildings 
are, and where is the onlv spring bclonqinq to the ~ h o l c  tract. 
Whether the plaintiff d l  be entitled to the relief 11c sccks to 
h a w  tlie contract rcscinclcd, or ~vhether it bc a case for conl- 
1~ensation, alld if so to v h a t  extent are questions dcpcndii~g 

upon tlic testiniony ~r l i ich   ma_^ he before the Court 
(178) u1)on the final l m r i n g .  They can not he considered 

n o  The bill cliargcs that  the d e f e n d a ~ ~ t  XTi~i5lied 
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l n ~ c ~ r  of a l l  thew fact.: bcfore lie took his trmlqfer, and  is  tlicrc- 
fore a purchasrr  of the 11oi1d nit11 ~roticcx. The  a n r n e i ~  of this 
dci'elrdant admi t s  hi. lnionlcdgcl, e ~ c e p t  as  to the iilahilitT of 
O n e n  to n ~ a k c  t i t k .  rpoll tlic \\hole n e  t l l i~ lk  i t  \ ~ o i i l d  be 
coi i t raq-  to  good coilscicnce to s u i k r  the d r f e ~ ~ d m t ,  a t  tliir 
stage of tlle procecdilig., to coli~pcl tlic 1il:r;lltiff to 11ay the 
l7urcllase-~nolle-. 

The  interlocnto1,y ordcr  of the Court bt lon is nflirnml ~ ~ i t h  
costs, to I)P taxed by the master against the defe~idailts.  

APPEAL f rom a11 interlocutory ordcr of tlie ('ourt of Eqni rp  
of C*R~\STIILF. a t  Spr ing  Term, 1844. his Honor.  J u d y e  Dirk.  
presiding. 

I t  appeared ill t!liq caqe that  tTollll Blnckuall made a deed 
of t rust ,  dated 3 Sepiellil)c~r, 1\:30. by whlcli a w g n c d  the 
property a!ld cffcctq thcrc i l~  .pcrificd to Dciini.: T. Paqcliall. 
R S  a trnqtcc, to pa\- ont of tli? a s i g n d  11roprr t~-  rcr tnin rlchtq 
specified ill tlic dccd, ill tllc ordcr i n  ~ r h i c h  thc sald debts a rc  
nanled. This  hill vnq filrcl b , ~  II'yatt Calladay. o ~ l c  of 
the  creditors nmilcil in tht. decd. :~qa inr t  tllc +aid Pa+ ( 1 7 9 )  
cliall, B l a c h ~ a l l  nud tllc other creditor;: therein ~miiied, 
f o r  a n  n c c o n ~ ~ t  :11id : i l ~ ~ ~ l i ~ : i t i ~ i l  of t h  : r s i u l i d  e f?cr t~  to  t h  
11" 11ie11t ~ i '  t 1 1 ~  (lt'l~t* :1~iwrdiiig to the  11ro~  i4011- of t h ~  d(~- 'd .  
,Irnonr t l ~ c  dcbt- .liec~ific~d ill tlir dcc~d, atid 11n1illl: l , l - i o ~  13irrllt 
of satiqf'nction to t11:lt of t l ~ e  lilnintiff.  ic one to tlic tk fc i~ t l~rn t  
L11cy F. , T i l ~ l < i ~ ~ - .  :11irl i, d e v r i l v d  ill that  i i i ~ t r i ~ i ~ m i t  i l l  th(~qe 
r ~ o d q .  ' ' ; I I I ~  n l w  i n  n drbt  t c  I,,lc,~ F. Jillkiiis fo r  about tllc 
sunl of oilc tllou.;ailil dollar;. on accolixt of :he qi1arcliaii-hip 
of the ~ n i r l  lTo l~ i~  T3l;rc~liilnll fo r  tllc -aid L n v  F. .Jinkiilq." 
Tlip d t l ~ t  of 131;1clillnll tn ; l i l i l i i l~~ ,  so w f e r r r d  to. aiXo-e nlmu his 
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c~iardiniislii]) of t l ~ r  <:lid Ji111ii11z. aild st the time tllc dcwl v a s  
?~l:idr~ the a~uo~i i i t  ihc;.c<)f n7n. nnliqllidatcd, mid, by proceeding 
at la.\ afterwards taken, the r n ~ ~ m l i t  tl~c~rcof n a i  ascc:.taillrd to 
~ I X X  c ,  hw~,  at the ti111c of thc exwution of the drerl, %l,l81.99, 
:tilt1 ]lot $1.000. and at the timc of the filing of the bill, tllc same, 
ii~cludiiig ilirc.lr,ir, aitto~uitctl to rtcai-lp $1.700. Tlic c+fccts ill 
thc I ia~~tly of tlib trnqiee n c w  :~dinittcd to bc in*~tfficicnt for 
illt. caliyf:~c.tiul~ (bf all tltc dchs ,  a l ~ d  i f  t l ~ r  nliolr anourit of 
ih.2 drbt :!rti~:~llr clne to tlic dcfc~~d:rnt .Tinkills froill the said 
I~lac~kliall bc fir,t paid out of the wid  fii~itlz, t l ~ c w  n ill iiqt he 
wSnc*iciit left to 1):ty ill full the tlc,l:t due to the 1)lnintiff 
(':111ad;~ ; :111d at tlii, ti111c8 tlic funds bring a11 in Imnd and a 
rc~fcrcmcc hf,il~g nio\ c d  to the master to statc the accounts of the 
t r m t w ,  and ap1)ly tlic same to and amoi~g.;t tllc crrditori, accord- 
ing to the pro! isio11s of the deed, the counsel for the 1)laiutiff 
~ n o r r d  the Court to declare that ,  by the true coil~trnction of 
tllc .;lid dccd, the d - f e n d a ~ ~ t  Jinkiiis Tvas not entitled to priority 
over the said C n ~ i n d a ~  for the nliolc alnoim~t actually due, but 
oirly for the ml~ount specified in the dced. and that tllc ulaqter 
~ : ~ i g h t  be instructrd to allo~v to the said Jinkins only that  
allloant. The courixl for the said Jinkins on the contrary 
ii~sistcd that  cllr n a s  entitlrd to priorit. for. the  hole ai~lount 
:1ct1121lly d~ le ,  :~nd prarcd such declaration from the C1our.t. TIis 
ITonor, 11ci1iq of opinion upon the said matter with the plain- 

tiM. drclnrrd thc s:li(l .Tinliiri.: t n  be erititled to mti<f:,c+io:: 
(150) Irjcforc the said Caaaclar, onl r  for the said s ~ i ~ t l  of $1.000, 

to be tnkcil ns due a t  the datc of tlle'cleed; and ordered 
that  thc ma\ter, ill illaking ctlistrihutio~~ nmoilg thc. creditors, 
slioidcl allow to the said Jinkills only tllc said amount. 

Froiii this o r d ~ r  tlic dcfciidant, Jinkins, by permiwioii of 
Itis ITmor, appalcrl  tn the Suprnvc  C ~ n r t .  and 21;;: IIonor 
directtd the foregoing i t a t c x a i ~ t  to he c~ r t i f i rd  to thr  Snp;.eiilc 
C~n l . t ,  :rs co~~tainino.  tlic matter ulmn nllic.11 the qurction be- 
tu-re11 tl:c 1)arties aimc. 



t l i i~ d~l)t to lii; ~\ - :~ i , t l .  or :I 11:1rr illt,lmc>i)f. ]tot c s i d i ~ l g  the suili 

of $1,000. En;  111c n.oid. uiid(,r c m i . ; i t l ~ ~ : - ; ~ t i : , ~ ~  : ~ r c  uitd in tl iat  
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part of thr  dred, wliicl~ is descriptive of the debts; and it is 
in a subsequent psr t  that  i t  is said, "that the said J. B. is 
hormtly desirous of secnri~ig the payment of a l l  t h ~  debts a b o w  
nan~cd or rcfcrrcd fo." and vet further on the trustee is  required 
(af t r r  some prior applications) "to pay t h ~  residue of the fnnds 
in h j ~  hands towards the discharge of the ronaining rlehts 
n a m e d ,  in the order ill wliich they are named above." I t  is 

obvious, therefore, that the sum secured to Lucy I?. J in-  
(186) lri~ls is not a part of any smn due to her, but the debt 

thus secured ro licr is licr entire debt-supposed illdeed to 
be "about the sum of $1,000, more or less," but intended to be 
secured as a whole, whether i t  was more or less. The  inter- 
locutory order, was, therefore, as we thiuk, erroneous, and must 
be rerersed with costs in this Court. This mill accordingly be 
certified to the Court of Equity. 

PER CCRIAX. ORDERED ACCORDINGLY. 

JORDAS ITOJIBLE I - .  AMOS J.  BATTLE e t  11. 

A vendor of real  estate, nl io has con\.eyed i t  by deed, ha5 no lien upon 
t h e  land for the purclla3e-money. 

This cause being set do~v1.n for hearing, was transmitted by 
consent from WAKE Court of Equity, at Fall  Term, 1843, to the 
Supreme Court. 

The bill stated that  the plaintiff had c o n r e y d  to the defend- 
ant, Battle, a certain lot of land, i n  the city of Raleigh. for the 
price of $700, for which he had taken the note of the said Battle 
without any security-that Battle afterwards conveyed this land 
to tlie defendant, THnke, as trustee, for  the purpose of satisfying 
certain debts of the said Battle mentionrd in the said conrey- 
ance; that thc said Battlc is now entii~ely insolvent, and has 
never paid his said bond nor any part of it. The bill states that  
these facts wrre veil k n o ~ ~ i i  to thc defendant, Blake, at the time 
he receiwd the said conreyance in trust from the defcndalit, 

Battle, claims that  the plaintiff has a lien on the said 
(183) h i d  for tlie said purchase-moriev, and prays that the 

said defendants niav pay off and discharge the said 
purchase-money, or that tlie l a i d  may bc sold for the satisfac- 
tion thereof. 

The  defendants' ansn-er v a s  filed-and the facts a l l e g d  in the 
plai~~tiff 'q bill n.crc snbstaiitially prored. 
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SASH, J. 011 5 S c l ) t c ~ i ~ l x ~ r .  1 \ 2 9 ,  the plailitiff sold and  co~l-  
ye-ed to the dcfendal~t ,  Battle,  tlie lot of groiuld ~ilcntiolied i n  
the bill, a t  tlie price of $700. I)ayablc on I J n ~ i u n r y .  1\40. 
f o r  nl i ich Bat t le  gave h i m  his bond IT itliout a n y  surety. Battle,  
h- deed bearing clatc 3 > lugu\ t ,  1 \41 ,  c o n ~ c - e d  the s m w  lot of 
ground to Bcnliet T. Blaktl. tlie otlier defclidant, in  trilqt to ?ell 
and  pay  off certain dcht i  d w  niid onl l ig  11- the  said Bat t lc  to 
the indiridnwls lilcntio~lcd ill tlw  coil^ PJ anct.. 130th these deed.: 
h n ~  c been duly prored mlcl rcpirtc,red. T h e  bill is  filed to  com- 
pel thr defendant, Blake, to p a -  off and  diqcliarge tllc bond, 
g i ren  by Bat t le  to the l>l:~ilititf fo r  tlic land. up011 the ground 
tliat the p n r c l i a ~ c - l ~ ~ o l l r ~ ~  is u ~ l p a i d .  and  that  ill ( q u i t 7  the plaili- 
tiff has  a lien nl)oil tlle l and  f o r  tlic l > ~ ~ r c l i a ~ c - l ~ l o n c y .  

T h a t  this  is  tllr doctr inr  of t l ~ c  Englisli Court  of C l ~ a ~ ~ c e r y ,  
there can h r  no doul)*. I t  ih c.stabli-lied b -  inany antlloritic,.; 
and  running  tllrougll malir- yenri  of tlir judical liistorl\ of tliat 
country. I do not d c n ~ l  ~t ll(.cri\nry to  refer to the-c c a w  a t  
th i s  stage of this i ~ ~ q n i r - .  I sllall 11a~ c occ:~sion to notice then1 
npon anotlier lmrt  of  the casc. T h e  iuquir? prescntcd to 11s is, 
~vlietlier i t  i q  the l n ~ v  of Sort11 C'arolilia-has i t  eyer been en- 
graf ted upon our  s > s t e ~ n  of j u r i ~ ~ i r n d e n c e ?  And.  if i t  has  uot, 
is  i ts  adopt io l~  ~ l c c c s w r y ?  I s  i t  ill h a r n i o ~ i y  n i t l i  t h a t  l~o l icy  
nllicli the  Legislature of our  S ta te  has, by T arious enactments, 
pointed out ? T h e  Lcgislaturc of S o l t l i  Carolina, as  such, corn- 
lnenced i n  1715-or ra ther  i n  tha t  jcwr the various stat- 
utes, which had been enacted by tlic colonial authorities, (184)  
Twre reriqed mid collected into one body, mlcl our  judicial 
history is  roe1 nl with i t .  Dur ing  the  1o11g period of time u h i c h  
has since t ranspired,  n.e ha1 c 110 record tha t  this  principle of 
the  E n g l i ~ l l  Cl iwnci~y  la71 na.  c ~ ~ r  noticed or recognizccl here, 
and  not un t i l  the  - c 2 r  IS2S v a i  i t  brought undcr  the action 
of our  courts of ju.tict,. 111 tha t  yt'ar the case of Il'!yrt~le 1 % .  

Al<toiz, 1 6  S. C.. 163, naq clccidrd i n  t l i i ~  court.  i n  ~ h i c l l  the 
existelice of tlliq licn i n  fayor of the 7 c ~ l d o r  of land.  was appn- 
relit17 recognized a.; tllc I a n .  This  casc. under  al l  the circuln- 
staiices a t t e l l d i ~ l ~  it .  a n d  ~vllicli l i n ~ c  iiucc collie to light,  n e  do 
not conqider aq e;t:~hlicliing tlie tloctrinr~. ,Judge I I~T~T, ,  it is  
t rue,  c lel i~ercd his ol,i~rion as tha t  of tlli. Court.  a n d  40 iri t r u t h  
i t  v a s ,  as  J u d g e  I I ~ ~ l ) l . l i ~ O h  in th(> t h w e  n a i  i l l  fayor  of the 
plaintiff. Chief Jnqticc T L Y T O R  d i w w t d  alld g a r ?  all able 
o,>inio~i a ~ a i n q t  t l i ~  doctrine. It i i  to I)? r e~ i ia r l i td  tlint J u d g e  
I1 11 I, state. tliat lip n a; not nu are  tlint tlic qu~4tio1i  h a d  been 
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stirrctl ill  ollr coui?s 1,efoi~~ that iuit.  Di~iclerl :is the Court 
n e w ,  t l ~ e  1~i~ctfc~--ion n : ~ ?  irc,~ertl:c~l(,,- 11cll narrnntt  11 ill co~lhid- 
criilg i t  a< c - t a i ) l ; ~ l ~ i i l ~  tlic~ doctl.i~iv; cnrcl, if ii ,toot1 nlo11~3. aiirl 
upon its onii c~ireuni~t:~ilccy as reported, n e  sliould io coli*iiler 
it. antl, lion cr  niiicl~ 11 r nliqlit u'gret, 11 ould certainly cor~,ider 
o u i v l ~ c ,  I~onild 1 , -  it. n u t  ncL arc. 11ot colnpellcd to rccei~cx i t  
a t  tlhis time as a u t l ~ o i ~ i t n t i ~ c  011 the snhject. On thc llcarirlg 
of 1<~11!j L .  T iv ,  y (not rt,portcd), fwLLl Frailhliv, ilr nl~ic.11 iliis 
lien n:ts qet 111) by the l)laiiitifT, it n a i  i ~ ~ t i m a t c d  hy on? of the 
coun5el conrcw~cd in thr  c a v  t l ~ t  it n u i  supposed :Ilc 1,1*il1- 
ciple TWQ dcfiuitc l r  icttlcd 1)- rlie caic of TT'qn~le 7 % .  A 1 l s ton ,  \r he11 
J u d ~ e  I I r ~ n ~ r , s o ~  oh-c.1~ ( ~ 1  that n a.: ]lot 111o case ; lie concur~ecl 
v i t l i  J d g e  IT \ L r  that i h  l)laintiff \ I : I ~  c.iiti,l(vl to  :+. decree,, hiit 
did not coriclir wit11 liiirl nljoli tlii.: ~)olri t :  hi, ol)iiiioii w ~ t e d  
upon orlicr groimtli. The bill ill l i ( ' I 1 1 /  / . 1'1 , r 11 x:ab d i~l~i i ssed ,  
m d  Judge 11 \i L. in dr~lix cring tli(3 ol)iilicu c,f tIw Conrt, appcars 
l~iilli('lf ilot 10  c ~ n s i d c r  t!ln dor t~i l i , ,  ni -c.ttlcd. That  ..rise was 

before the Court ill the y x r  1531, niid wai folloned by 
( l S 5 )  that of JoIc)~so,c r .  ( ' o ~ r ~ l h o r ~  in  1\34, 2 1  S. C., 32. I11 

illat C ~ S P  the Court di\tinctl,v lag it donil that i t  is an 
unsr.ttlw1 qve.tioil ill our eonrtq. Tile 1:111q!uge of the Conrt is 
" t l~c  I nlcs I)y TX liich n c :rrc to be guarclwl :~:c rx rced in~ ly  differ- 
(lilt (rcfcw.iiig to thc. E l 1 ~ l i 4 1  Cliai~rcr> rulc >). accorcli~iq a t  ihe 
doctiiiie nlay 01- illa1 not liar e bwn .::ti~ctioncd by our predecc-- 
sorb. -111 adjudicatiou bv thein is a prccdeii t  mliicll n c  :we 
bomld to regard as ex idrnce of the law, 11111ebs i t  can he shown 
conclusi~ el. to br ri-roneous." ( T l i c r c ~  tlicw is no wcli p m x -  
deut n.c tllt 11 ascc,rtaiil tlic, t w e  ru lw b r  the deductions of reasoil 
from settled princiljlcs." Tlic Court had hrfow lllein the case 
of W'ynne c. 1 lsfm-and yet they sav there n as no such prcce- 
dciit a i  was to then1 e\iclcnce of n h a t  the l a x  is on the subject. 
XTe think, then, i t  ma!- be safelv assu~iicd, that the rendor's lien 
upon land sold for the purchaic-~uoncp has ncrer been received 
as the la117 of this S ta te ;  and tlir question is now an  open one. 
T r o  of thc Judges in thc case of 1l7ynne 1 . .  _ l l s f o n  diswnted, 
and in that  of Johnson v. C'n~i~fhom, the diqtinguislied Judge, 
TX-110 d e l i ~ e r s  the opinion of the Conrt, s a y  "after several con- 
ferences we are unable to agree up11 this general question, and, 
as a dctrrmiiintion of it is not necrssarp in  thr present care, 
must lcare it, reluctantly leare i t ,  i n  the state in wliirh v7e find 
it." It is not difficidt, ho~i~erer ,  to 1~1-ceire the inclination of 
his mind, and IIOT lie nonld hare  decided, if a decision had 
been dcnianded bv the case. Lct us then proceed to the next 
inquiry. Ought this to he engrafted upon our chaw 
cery system? I s  its ado12tion necessary to the safctv of rendom. 
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(157) a Court of Equity to assist him against the creditors of 
the rendee." That  case was similar to the present. It 

mas a suit to establish a lien in faror  of the rendor against the 
trustees of an  insolwilt debtor. I t  was decided against the lien, 
becalw a receil~t was endorsed on the deed for the purchase- 
n40nyv, arid the rendor had takcn the bond of the rcildee for it. 
The forlner fact of the endorscn~ent of the receipt v a s  not re- 
lied on, nncl thc o p i n i o ~ ~  of thc chanccllor is csplnincd as resting 
011 thc taking of the bond, as furnishing cridcncc that  the ren- 
dor did not intend to rely upon his licn. S u i n z  c. P r o u s e ,  6 
Yes., 753. I n  this latter case, E'otc~cll c. Hulis is shalren, if not  
denied. The 3Iastcr of the rolls decided that  therc may be a 
wairer of thr  licn by taking a security, hut it must be one "to- 
tally disti~lct and independeilt," meaning that  not the taking of 
the security is evidenec, of the wairer, but the nature of the 
security. H P  the i~ ,  to illurtrate his idea, puts the case "of the 
mortgagc of anotlicr cstatc, or any other ~)ledgc," as cridence 
of the  mi^ er. To this, howercr, Lord Eldon, i n  X n c k w t h  2). 

Synl tnuns ,  says: "It lliust not, l ~ o ~ e r e r ,  be understoocl that  a 
mortgage taken is to l u ~  cons id~r td  as conc1usive ground for 
the in fe rcnc~  that  a lien war not intmrled"; a concln~ion, he 
thinks, i ~ o t  dcpendrnt up011 taking a mortgage or a p l c d ~ c ,  but 
must bc the rcsnlt of thc circui~ictnnccs of each cnsc nq it may 
arise. T h r  conclusion to which his Honor comes, is the es- 
pre~s ion of a strong reqrct, as to the condition of the question 
a t  that time in the English courts. His  language is-"The more 
~ ~ l o d e r n  authorities upon this subject liavc brought it to this in- 
conrenicnt state-that thc question is ilot a dry question upon 
the fact, whether n security was takcn, but it depends upon the 
circumstances of cach cnsr, wlictlier the Court is lo infer 
~ ~ h e t h e r  the lien was intcntled to be rcscrrecl, or  that credit was 
g iwn,  and esclusiwly pircn, to thc person from vhom the 
other sccnrity was taken." So that  it appears from this opinion 
of his Lord~h ip ,  that  the chanccllor n n ~ s t  be sa t i s f id  that when 

the bond of a third person is  talcm. the wndor  must h a w  
(18s) given his rredit e.rclvsirely to liim, bcfore he can dccide 

that the lien was waiwd by the rendor. TII the com- 
~ i~enc rmen t  of the opiiiion thc chancellor states that the ques- 
tion is one of very great importance. and rcqrets that, as to the 
~ r a i r c r  of the lien, "he can find no rule laid donn in distinct and 
inflcsible terms"-that if thc q ~ ~ s t i o ~ l  is made to depend, as it 
appears is  I I ~ W  the settled doctrine of Enylish cl~ancery. though 
hc still doubts, not on the taking of scmwitv by the rendor, but 
on the 11:lTllrS of thc sccurity takcn, "it is obriouq that n vendor 
taking a s e c l ~ ~ i t r  can not know the situation in vhicli he stands 



. . .  
~ ~ i t l i c i ~ ~ ~ ~  T!IC~ juilgii~eiit (if a ( , ( j ~ ~ ~ , t - t ! i : ~ t  11i(. o ~ ~ - ( ~ ~ Y : I : ~ o I I  I -  ,111s- 
tifiid 1,- n w \ - i c \ ~ -  of tlw i.:rqixq, fl,irtii \\.llii.Ii i t  i.; 1 ~ 1 t ~ ; r i ~ .  tli!'F~,rc~iir 
q J ~ ~ d g c y  vo111tl 1 ~ 1 v e  i l ~ ~ t i , r i ~ l i i ~ ~ ~ l  t h  +:LI I I I ,  I.;I>C ( l i f f ' (~ r i~~i r l~ . .  :lit11 
if ~ i > ~ i ~ i >  of 111it111 11:1(1 C I I I I L C ,  l~c,foiv ltii~i,  110 1'01ild i!1-,1 lit\\i, i!>- 

s ~ ~ t t c d  to tlicl~i." T h i <  ilc(~1;rrxti~~ii is 11!:1(1(, 11>- : I I I  E~ ip l i< l i  (-'li:al~- 

ccllor. :ri111 o i l ( ,  of tli(  lokt kt ~ ~ i ~ ~ i i ~ ~ n i ~ ~ i o t l  :II~~OII::  \!1(>11i~ 1;:rt~ :I,? 

tllc ?-(.nl 1 \(I?, llt':ll'l>' t \ \  0 lli?ll tlrvtl !.,,:I 1's af l i2? I /I!. l~'~:.lll 'l ( . i l l ' < '  

of t l ~ c  firat vaw, as  1't'i~iJ:'ltmt~ ill  T7(.r11o11. I t  s:rl!c.tiol!i fn!l>- the 
di~ci>ion 1i1;:tlc. i l l  tltt, c;:-el of (:i1111iii.c 1 . .  1:i.r~ii.i:. 1 % .  V ; i . s o i l .  191,  
wlicrc i t  is t l ( ~ l : l i ~ d  t l ~ :  t!!cz lit.11 of :I ~ - c . ~ i d o r  f o r  tlic n~ lpn i i l  
l ~ ~ u c l i a s e - l t i o ~ l c ~ -  i- :I r ight  ~ v l l i c i ~  1 ~ -  lio esis~c11c.c. nuti1 i r  i s  
c~t:lblisl~rcl by tlic d ( ~ ~ i ~ o  of a c . o ~ ~ r t  ill tlw l~nriic.lilai. c:i-e. 
Jli;tice Stay-, ill tl!c :;t ~ o l .  of hi:, cnnlmcwtnry 011 E l p i t y  
. J . ~ i r i ~ ~ > r ~ ~ i I o i t c ~ ~ .  p : l g ~ ~  &GI.  wc. 121?*  Q;IT-S *':I lic~it i- 110t. strivrly 
s ~ ~ e : ~ l i i ~ i g .  either n j x . 5  i,i o r  n j t 1 . u  trc1 vc3i,i. It IHOIY, properly 
coiistitute; n c.iliri.,qc~ ulmn tlic rliillg." c.oliiltlrliti~rg 1111oli 
cqi~i table  linr., lie :idiilirs that  t l ~ c  tloc.tl,iirc. of 111c vi.~~clor'; li(w 
n1)1111 tlic 1:iitd sold doc? csibt, nlid a t  1)nfic' -116, see.. 1213, h c  
obwrrc;.: " I t  IMS ofti.11 1 1 i ~ l i  o?ijwtccl t l t : ~ ~  thr, c~e:lticrll of such 
n trnst by n Court  of X q i ~ i t r  is  ill con t ra~c i l t ion  of thc lw!icv 
of the  stnt11:c. of f~~l i i t l ; .  i h ~ f  ~\li:!tei-c-? 111:iy Iw t l ~  o!.i;z'ilinl 
force of s i~c~li  nil ol~jcc.tioli. tli:. doc.~riiie is  l l t r n .  too firnily c>t:al)- 
li.:lled to 11c s l ~ n l i ~ n  by ilii o i ~ . t  ival dqul~t.." '1'11 i ;  u ~ i t l , ~ n l ~ t c ~ l l ~  
i.< tr~it.! >rj f a r  a ?  tho (':111rt of (~'liia:i(~r>- i n  Ei~cln!~cl  is roll- 
ci~i~~c.cl. Tlicrc i t  i l : ~ ~  hrvn e:t:!!)liqlicil 1,)- i~ . l ) !~toi l  tlwi-ioi13 of 
t l l c i ~  alrlrst cl~nliccllor.: ant1 liiclicqt triln~i!nli.  TIerc \rc, 
arc  frt:c~i-cd by no iiicll rnrrc>iii of : ~ l ~ ~ l ~ o r i t i e < ,  :incl n1.e (15:)) 
nr l i h c r t -  to be gorcnlcd i n  oil? dec i ; i~n ,  il? tllc l:211~nngc~ 
of tJndo.~. G . \ ~ o x .  i n  tlic' cnsc iof .Toll i l . w u  i s .  ('nl!~tizoi~i~, "1)y the 
tlcdnctiolls of re:lwn fi.ili:r scttl(,il priitc.il~lw." hi iliscus+il~g 
the qiicition ns to the c ~ - i d ( ~ n c ~ c  of tlic l i m .  .J-uclge S tory  says 
t l ~ e  clifficulty lie.: i n  d c t i r l i i i n i ~ r ~  n.lint circ.n:~i.;tnncw arc  l o  Lc 
dernletl sllffic*icnt to  r ~ l ~ e l  or d i ~ l ~ l : ~ ~ p  the  lip11 or  n~nolint  t o  2 

n.ai~ci-  of i t .  Tl>oll tlie n11tho1.itic.q. this  i; l(,i't i n  e11c.1~ n stare 
of e inbnrrnssi~lc~i t ,  t h : ~ t  i t  n-onhl 11nl.c brcir lwitcr to I inw lielcl 
a t  once t h a t  tlic lien ~ l i i i~ i l i l  cxi-t i n  ~ ! o  cnw, niril that  the n ~ i l d o r  
sl!ol~ld s l ~ f f t ~  the con.:tyl~cncc.: nf \ T : I I ~ ~  of c:rution. o r  to hart 

laic1 d o v x  tllc rule so 111:lii~ t l t ~  other ~ a y .  ns not to require the 
:lid of n court to  tell tlic ~ c l r t l o ~ ~  ant1 o~lier- :  hon- lie itood. 1). 
470, s. 1221. Cliief ,Tnsticc IlIi:,;:li~ill, ill tllc cnsc of E/~;IP!/ 1%. 

Gr re~ l l (~ , r f .  5 Pcter;, 231. yic,lils t11:rt the iloctril~c ill t l ~ v  E~tyIis l l  
Courts of C l i m l c c ~ ~  ic n-(,ll csr;rl~lis!icd, 11ilt i t  is c r idc i~ t ly  olie 
TI-liicll did lrot lilcct lliq iwtire : I ~ I ~ I W I ? , : ~ . I ~ O I I .  - \ t  l i :~gc 2 3 2  he rv- 
mark.. Iiov:c\-cr tlic i . q l ~ i t ~ '  nlay nriqe, (';.till i t  i;: n : c ~ r c t .  inr-is- 
ihlp t ~ i i s t .  1<110\~-11 0111~ to t l i ~  \-c!~clor and  \-c~lrdoc, nild to tho-e to  

T701. 3s-1 0 14.5 
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T\ lmil it i11:1> be coli l l l~u~~icated ill fact. To tilt~ T\ orld the 1 ell- 
dee :rplttsary to hold the ebtate d i ~  c-led of any truit  n l l a t e ~  er  
A credit is g i ~  ell to 11im ill the confidence tliat the pro1)erty is 
his 01\11 in equity, as TI ell as 1:1w. ,I I c~lclor relying upon this 
lie11 ought to reduce it to :I il~ortgage, 20 as to give notice of it 
to the norld. I f  hc does not, lLc iy ill solnc degree ac2ccisory 'to 
t 1 1 ~  fraud pl3actictd on tlie 1)itl)lic by ail act n h i c l ~  cshibits the 
T c d c c  :I\ tllc c o ~ i ~ l ~ l c t c  onner of an ettate, on n11ic.h lie cl:~ilils a 
secwt l im.  I t  nonld secx iilcmiistcnlt with the pri11cil)lt.s of 
crpity, and v i t h  the gr'1lcra1 s l~ i r i t  of onr lans,  that  such a lien 
should be sct 111) ill a ('ourt of ('11m1cc~y to the c d u s i o n  of 
l ) o , l i~  i idc c l c (7 l t o~s .  A \ l ~ d  he i t 4 c ~  \\it11 apl)robationi to tile 
caw fro111 ,Iinblrr of P'owc I /  1 . .  l I~iir  $. Ire conclndei 1)- ob-cr~  - 
iiig t l ~ t  ill tllc United Statrs  tlie claiil~z of creditors stand 011 

high groulid-arid to sulq)ort t l ~ r  secrct lieu of a rentlor aqainst 
a creditor, n h o  i i  a inortcagce, nolild be to c o ~ u i t ~ ~ r a c t  

(190) t l ~ r  ipir i t  of t l ~ c  lairs 111:rdr for t l ~ c  l)rotcctioll of crcdi- 
tcrs against qccrct trusty. To I I O  Stxte in tlw U ~ ~ i o n  are 

tllc c o n c l u d i ~ ~ p  remarks of the wl ic ia l~lc  Judge mortJ applicable 
tli:n~ to t h i s - ~ ~ o n - h e ~ ~  does tl~c, ciwlitor stand u l ~ o n  higher 
gn~~~i':---ilon l ~ . w  i. Ii;, i i l t t . ~ ~  st I I L O I  e idulo i i s l r  qnnrdrd a i ~ d  
p:rrticnlallr :,gainst SWW t111sti. -111 that the d ~ h t o r  112s is 
sublcct to 11i> vlailii. TIIP 77. $11 .  rc:rcllth~ all his tanigiblc 1)rolj- 
ert), and i~illtl. it  fi-oil1 t 1 1 ~  t+t of thc writ-all-711 that he 
117i ill?!! 110 011 t n  r~clc.c>u~ llis l~ody-except the f ~ n  articles 
sec~vcd h.i- the i l~sol \ent  Ian-. BY- wc. 23, ch. 27,  Rer .  Stat., i t  
i i  e ~ ~ a c t c d  bj- tlw Lcqislaiurc. "That 110 ~ n o ~ t g a g c ,  nor t l d ,  
iior coilr cr:11lcc ill trn-t for nil-\  ectatc, rcal or pr~rsonal. shall be 
good or :t\ ailable 'it 1 : : ~  agxinst creditors or  plirchasers for a 
~ a l i ~ a h l e  col~sidcraiioli, nilless the some shall I m ~ c  bcen prored 
aild rcvmrclrd vitlrin c i ~  u~ontllq after itq esecution ; and, if not 
so proved a ~ i d  recordrcl. shall be nhwl~t te l r  null and T oid against 
S I I C ~  crcrlitorn-and hy the 24th pee. it  is pimidccl. "that no 
deed of trnst or nrortgagc of ~ a l  or pcrsoaal estate sllall be T alid 
a t  law to pas., any property, as again~. t  c~~edi tors  or ~)nrchasers 
for R T aluable conqideratioi~, but from the 1-cgistration of such 
dtcd of trust or n ~ o r t g n g ~  in  the county xv11n.c the l a i ~ d  lieth- 
or. in c:rcc of chattel., n l ~ e r c  the clonor, bargainor or ~nortgagor 
re5idf.s-or if he c h ~  iiot reside in the State, t h m  in the county 
nrllere the clinttrlq 01. .oilre of thc>m are." There can be no 
doubt as to the nolicv of the 1,eo.islature in  the eilactnlent of 
this statute. I t  ;\as 'to put an ci;d tb the many frauds, which 
inight I)c practiced upon creditor., and purchasers by secret 
d e ~ d ~  of t r l i ~ t  and nlortqagcs, bv furnishiiq a coilwnlient and 
sure mode in ~ h i c h  might he discorered all the cncninbranccs 



L 

creditors and  p ~ i ~ c l l n v i ~ . ; .  TIT do ~ r o i  c l c ~ l  liilli the nin-t anr~plc 
secnrity-one nliic~li. n h i k  ir wciiicq 111. iiitcre-t. 1)rotwts the  
c o n ~ m n n i t -  f r o m  f ixud .  TYliere. I n o d d  n.B, i. the T a l w  of 
thiq ~ t n t i ~ t c  $0 f:lr a3 qnlcc a rc  concn*licd, if tllc ~ c n c l o r  call del- 
feat  i ts  p o s i t i ~ e  eliact~liclit 1))- hi.: orioinal equity a.; i t  is 
t e r m e d ?  Tlie Ian- says lip must tdic. hip secuiity i n  n i , i t i ~ i g ,  
a n d  h a ~ e  i t  reoi.tcred He doc. talrc i t  i n  11-ritiiq, h i t  doci lint 
I i a ~ p  i t  registclwl. A qnestion a r i i c i  l ) r ~ t n e e ~ i  hi111 :md a rwdi- 
t o r  of his  ~ e i i d c c .  T h e  lat ter  p roduc~. ;  the act of _lqicri~bly: 
t h a t  fai ls  to  protect the x endoi.-all lie has  to  do thcn is to  
t h r o v  himself nl)on hi-. wqer7 cd r i ~ l l t .  and  the ('oiu.t i s  to en- 
force i t .  This ,  n-c think. ii-onld l)c n great  al)=.urclit-. Shal l  TIT 

tlicn introduce into our  l n ~ r  a l?rinciplc nliicli. i n  i t ?  operation. 
i s  so inconrenient a n d  u11ccrt:riii. nxd has produced qiicli a 
s tate  of thing. i n  Englnncl aq to induce onc of i ts  ahlcqt clinn- 
cellors to  pa? t h a t  110 Illnil tliew van tell I ~ O T T  lie stand... i ~ n t i l  Ii(' 
has  the  op;nion of a con~*t-n principle so ericlcntlg frmidulcnt 
i n  i ts  effcctc-so c o n t r a r , ~  to the  plain policx- of our  kcis lat i \ ( .  
ac t s ;  or cllnll n e  cut 1113 the iiiischicf 117 the roota, hv refni inq to 
r e c o p i 7 e  thiq secret t r u s t ?  TTrc a re  inti-fied ns to the course 
o u r  d n t v  pointq oiit. T e  do not l i c l i c ~ c  tlii; srcrct t ru- t  ought 
to. o r  does, esiqt i n  t h i i  State .  Tt is no par t  of tlic conliilon 
lan-, and is ' h i ~ o n c d  by the Eiiqli-11 C I ~ : ~ i ~ c c l l o r  froin the  
cir i l  Inn-, and  v e  h c l i ~ ~  c that  i t  n-oulil 1:e i n  dcfiaiicc~ of (192)  
l eg i s la t i~  e action. if u c  n c r i  .o to decide. T l ~ e  hill 
111u5t hc disniis-ctl 11 i t i~olit  cosi-. 
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DASIE,L, J. The p i~ i~~c ip le ,  upon n hich the Courts of Equity 
hare  l)roceecled, in cstabli4iilg the licn of tllc rendor on the 
h d ,  i n  thc na t i~ re  of a trust for thc l)urcll::ie-i~ionc~-, is, t ha t  
a person hal ing  got the estate of another ought not ill natural  
jnsticc and conscicr~cr, as b('t\iecm t h i ~ ,  to be allon-ed to keep 
~t a l ~ d  not 13" the coilrideration n~onc,y. -1 t11id p c r ~ o n ,  u l ~ o n  
like ~)rinciplcs, har ing  full linonltdgc 11o\v tlic cstate ha5 been 
ol):ai~ic~d, ought not to be l~crmittcd to licc~p it,  ni thout making 
surli 1)" ment, for i t  a:t:rclici eqiial1,v to him as R matter of con- 
scie1ic.c :~ild duty. I t  I r  auld ot11c.r~ iw li1p11~11 t11:tt the r cndee 
111ight pnt anotlicr pcrion iirto a 1,:cdic:rrlicnt b e t t c ~  than his 
on.11, n i t h  full knonlcdcc nf the facts. 2 Story E q i ~ i t - ,  4G5; 
('rosz 011 Lien, 89. This cqi~itablc nmrtcage - \ d l  bincl the w n -  
dcr and 11i. heirs ~ n d  7, olcxt wrs)  :111(1 ~ 1 1  o f l ~ r r  p~rchnse r r  from 
tllc wndcc n i t h  notice of t h ~  e s i ~ t c ~ l c c ~  of the vendor's equity. 
4 Kent C'oln.. 152 ( 3  cd.). Lord El t lo t ,  sa-s,  rllat the doctrine 
was borro~red from the I:oil~nll or ciril la~v.  X r K t  d l i  7%. Stpti- 
~ n o l i s ,  13  TTcr., 229. It ha5 I ) c ~ n  a d o j ~ t ~ d ,  I expect. h r  all the 
Staic. in this Union ah ich  hay a scp:~rate Coiut of Chancery. 
T'irginia, S e m  York, Indiana, Ohio, T e n n c w ~  and South Caro- 
lina, n e  know, h a w  adol~tcd tlie rulc. TTe src. the : ru t l~~r i t i c s  
all collected at the foot of the p a p .  4 Kent C o n ,  132. There 
is no deciqioll or printcd d i c t u m  i n  this State againit the doc- 
trine; but 1T'ynnc 1.. - I l s t on ,  16 N. C., 416, has, e w r  since its 
c&tCrlllil??rtiOll, bCnI1 C O l ~ ~ i < l o T C r ~  h7 tile i , ~ . ~ f ~ ~ s i n n  l A  ~ ~ ~ t ~ l ~ l ; q l ~ i ~ l g  
in this State this rule, n h i t h  all admit is fonnded u])on nntnral 
equity. C. J. RIFIIX admits that  the rule of equity of the 
English Courts ~ m n l d  come n i th in  our act of assembly, adopt- 
ing so much of the laws of England, ctc., and that  we ~i~oiilcl be 
bonnrl to obey it,  if it  mas not virtuall- ~*cpralcd by our legisla- 
ti011 in faror  of creditors, and particnlarly by our registry l a m .  

Our  registry acts make ro id  unreqistcrcd mortgapes and 
(103) deeds in trust only againit lionci fir'? creditors and bona 

(tic l3urchasers for a rahiable consideration. -2s against 
all the reit of the x~or ld  the mortgage or trust is good without 
re&~tra t inn .  at coininon l a v  or i n  q n i t v .  S o w  it i s  admitted 
thnt tlic defendant, Blake, ic, but a rohmtecr, and it must fol- 
lox-. I think, thnt he is not snch a lxircllavr as tlw Lcgiqlatnre 
intended to protect by the registry acts; and it is equall~- true 
that the creditors of Battle. ~ ~ h o  arc hew rcpi~e~cnted  b ~ -  I h k e ,  
n c  their t r i i~tcc,  are not those ~ O W I  f i d ~  c r ~ d i t o r s  ~rhic l i  the 
Lc~i- ln tnrc  meant (from niotix cs of rieid po1ic~- and aqainst the 
ride of n:~tnl-ol justice), ~ l i o ~ i l d  be satisfied their debts out of 
the p1:lintiff's 1:tndcd cstatr, bccm~se the plainriff's licn or cquit- 
able lilorteage war not regi-trred. Tllc clccision ~vi l l  rlcstroy 
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the right n.hi;.li l(.gntec); hail of 1ll:1r~11:illi11g the assets against 
the heirs acquiring t l ~ c  c.-!rite hy descent, and lo htnl~d in the 
place of the \-(.nilor of thc~ 1:llid. miil bet 111) hi:: lieu, so f a r  :IS to 
ha re  then1 qatisfied out of thtr per>o~l:al eff'ec+s of' the x-cwclor. 
Kpr~otr l l  z.. Pviov, 8 Sinl., 159. It doei seem t o  llicl t h t  the 
plaintifl is c1:titlecl to a dccrcc in his fal-or. 

Rurrrs ,  C. J. the Co1u.t l ~ n s  I~eea Ilercrofore di\ i t l d  on 
the que.tion that  a r iv .  in this Pa,?, and the plesellt Judge5 are 
not ~ n a n i l ~ t o ~ ~ ,  it ilt(.umLent 011 me to <tat(, cxplic1t1~- my 
concurrcvicc in the ol~inion. 111nt the hill ~ h o n l d  bc tli~lmq.ed, 
and to ui.igli the ~cnsons  for that  opinion. 

I do not propose eoing t h o u g h  the Endi.11 cases, nhich  my 
brotllcr S A ~ H  113.. iull? i t a t cd  aucl clonlitle~s, m t h  accuracy. 
I t  is qukiclc>nt to ndinit that they c5tahli.h the princilde an 
n l ~ i c h  the bill i, founded. I t  is nor thy  of note. h o ~ v ~ ~ e r .  that 
hardly any\- t11-o succeeding .Judges 11nTe agreed in the a p p I i i ~ ~ -  
tion of the principle. or, rn t l~cr ,  i n  rvliat qhonld repel its :rppli- 
eatioii. So nunm30uq and co~~~p l i cn ;ed  11nre been the mod~fica- 
lions of the rule, that  olle of the moqt eminent of those Judges 
has acliao\~-lcd~td that t h  Inrv llad lwcn brought to the inconve- 
nient state. t ha t  110 o w  cortld tell x-hat hi. right. n ere until the 
Court had made a decree in 11is c a v ,  and, perl~nps, i t  nould 
ha re  heen hctter that rile doctrine had ncvcr been ad- 
mitted. I can not say that  nould br mffieient to author- (194) 
i7e tlw Court, of tliii State to reject this. more t h n  
other parts of thc common law and equity, brought ~ v i t h  t l le~n 
by our forcfatlicrs: and I suppoqe that  ui thout other Ireisla- 
t i re  a l t~ ra t ions  of the lair.., rendering this needle3s or incolt- 
sistent x i t h  thcm, TT P qhould hare  bee11 bound to receire it and 
deal IT-it11 i t ,  as vcll as n c  could, i n  its application to the con- 
tracts of o w  people But certainly Ihc opinions, ti1113 es- 
pressed hy t h o v  best acqnainted n i t h  its origin and operation, 
arc ne l l  cnli~ulatcil to prcwnt  it from being n f a ~ ~ o r i t e  v i t h  u s ,  

n ~ l d  to lcacl 11.: v-itllo~lt rclucta~lce to e i w  it up, if its ~ ~ ~ c e s s i t y  
is  dislmiw1 TI-it11 117 iri,n In\\. enacted h r  tllt. I;c.gial:~tnrc, o r  if 
cuch I an<  he i~ lm~npn t ib l c  vit l i  it. 

That  tlw rr:lrons for i t  in Englanil do not noxr e ~ i q t  hcre 
~r-ould qcciii to lie npparcnt to one who adverts to the different 
ctatcs of tllc la\\ in t l ~ c  t r o  conntrits in r cy~ec t  to the legal 
rcilzcdie~ of ~ ( x d o r s  :~g:li~lqt tltc land for tlw ]71trehaqe-111011(~. 
r l~on  a j l ~ d e i n t ~ i t  for it in Enz:ln~~cl againqt tllc ~ e n d e c ,  on17 
half the land cti11:d he talwn 1 1 ~  i.lpo.it fl-om hinl 1x7 liis ro lu~ i -  
tar? or f r a l id~~ lcn t  a11iv:c~c~. If :I qccurity for the pm.callasc- 
nloncy  ah net talwn. esprc-1 binding the Iwir. or if thc yen- 



d w  derised the lmd ,  the heir, and at colnmon Ian., tlic devisee, 
11eld exempt fro111 rcconrw hy the ~ w d o r  on any part of the 
larld. That  those pcrqons should lioltl, soinc oiie-half of the land 
:111d others the nhole, ni thout p a j i ~ l g  the pnrcliasc-n~oney, 
n a. >o pdp:~l)l,v mijust a, to ~ t ~ a l r r  a strong a l q m l  to the clmn- 
cellor for  redress. I t  i i  plain that the apltlic.ation to tlw court 
of equity nolllcl on\\, bbc liiadc, n hen the ~c i idec  wa.i i u io l~en t ,  
ur \~llel i  p a . ~ ~ ~ ~ n t  could not bc c,~lfort.cd by all action at law, 
as againat tlre hr i r  011 a iii111)le contract sccuritv or a derisee. 
Tn such ca-cs, r lo~~l, t l~ss,  the rnlr  had i t i  b g i ~ i n i n g  ; and in such 
cases tlicx ~ c i ~ d o ~ .  ~~nqncs t innnl~ly  h d  conqpie~icc 011 his side. 
But  one ~ i o ~ i l d  thi~tl i  iiotliiug  IS Iiazarded in saying that  the 
court of equity in Eugl-lmid, u ~ l d e r  11c.r peculiar judicial organi- 
zation and y t t l l i  of j l~risprudenw, would n e w s  h a l e  borro~red 
from any law, nor of itsclf qet 1113 this lien, as a creature of 

that  Court, if a t  law tlic T midor llnd a direct recourse to 
(195) the land in all cases. Why qllodd rquity hare  interfered 

in that state of the l a ~ v ?  I t  ~ o u l d  be a conzpletc an- 
qnTcr to the rmdor'q hill that the law had clone all for him, 
~ i h i c h  cqnitr  coi~ld. and as his. dr~~t:lnrl was for a sum of money, 
claimed a i  a dcbt, it  via? ~tlrrc,ly l q a l ,  and 'nc should go to law 
for it. 

S l d l  is precisely the state of our lax-, as to the remedies for 
tlic pnrchase-monea and all debts. against thc real estate of the 
debtor in his om1 Iiqnds al!d tho.. ~ h q  cncccccl tc him. F p o n  
a judgment aqninst the rendcc, thr  la i~ t l  is ta1ri.n from him or 
Iiis franclnlent alic~iec, and sold out h -  fir7.i f t rc inc.  Tn like 
liimncr i t  is, by qereral statutes, rrwdcred l i a l h  at Ian- in the 
l l a ~ ~ d s  of the hcir or. clrrisec for c w r y  of the a~rcestor or 
testator. Whcreforr, then, sliould tllr rc:rdor come into equity? 
T h i ~  con4clrratio1: p r c ~ c ~  c t r o ~ ~ g l v  0x1 ltie; and stclilr riot to 
h a w  bcc~i allowed its dnc i~ i r l , o r tn~~cc  by tlmsc who ad\  ocate 
this doctriuc. I t s  fa i r  n-eight may bc eitiniatccl froill the fact 
that  there ncrcr has been all application to the court in this 
State a~21in.t the vcwdcc 01. llii 1 olmitary or flxndulcnt alie~ice. 
or his heirs or d c ~  iseca. I I ~ ~ I I  tlic gro1111d that. as rrgninsf f hem ,  
the \r>i~tlor  11:1d not an r f f i ~ t u ; ~ l  r .c~i~cdy at Ian asainst the l m d :  
For. tllc~ Icqal liability of the hn t l  f o ~ .  thc clcht is a cheaper and 
hc1:tc.r wcurity tlian a litv iu cqnih-. I t  i-; t ~ n c  that  other 
t'rcditois 1nay icll tlic l:\ild f(tr t!lci~ tlcl)ta, and i x  t l ~ n t  \Tar the 
1 endor 1i1:1\ lose his ~ ~ r ~ r c l i : ~ i c - ~ t l o l i ~ .  for the ~ r a ~ ~ t  of a specific 
wcrn.if7 011 tlic la~id .  Rut that b ~ i n g ,  np otlicr eonsiderations 
\\hicli \\ill  be no:ic.cvl 1icrc~aftc1-. TiT(, are Ilon- co~~ridi ' r ing the 
qwqtio~l bctnecn the r c~ idor  mt l  ro l~ l l~ t ec r s ;  and bet~iwl l  tliclll 
t l i c r ~ ~  i \ ,  plai~ily, 110 oc.cnqio11 for tliiy ilill)licd equity. I t  is  
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(I!!?) I I I ~ I I ~ ~ I ~ .  I)(,  pro\cd ;111(1 ~ w ~ o r d ~ ~ d ,  or  s h ~ u l i l  he xoicl. S o t -  
\, i t l i+ tandi~~g :r c o l ~ i t : ~ ~ i t  ~ u c c c ~ 4 o n  of act-, g i ~  in% further 

time to  ~cq i - t c r  dci~tl+ of gift,  it -:I- held in ,Yh~rt~iccn c. Ei~swll, 
4 x. ('., 7:). all(1 * l I d ' ~ ( ~ ( ~  1 . .  / / 0 1 1 ~ 1 0 n ,  7 s. c., 429, that a p r o 1  
gift of n .lare, accolnl~airicd by pos.;c4ou, n a i  \ oid, although 
t h c  act did not ;I? n o ~ d s  i i i d x >  it roiil, but o ~ l -  nri t tcn ones, 
not registered. The rc,;lall n:rz tli:rt, if it n e w  not so held, the 
ytati~tc \\oliltl be a!\\:i\ , o i  :rtl(~l, T O  ill(, d ~ t r i ! l i c ~ ~ ~ t  of creditors 
and 1n1rras~13. hy ~iral i i~rg w r ~ c t  oral gifts, i~~ i t e : ld  r)f n r i t ten  
ones, ~rhic l i  required reyistration. I t  f o l l o n ~  colleluiirely. as 
it seeills to ~llc,  iliat no parol a q ~ . ~ c l ~ l ( w t  for :I licw bCi~l<' 11 tlie 
~ci i t lor  autl w ~ ~ d w  mould 1~ ad~ l~ i i i i h i c  ag,.:lili\t tlir arts of 
I a ~ i d  1\29 ; : I I I ~ ,  for 111r like reawn, tha t  no l ~ ~ u l t i n g  or 
c,,llstv~c.:irr lien slioidd lw raiicd I)\- tlir court of ccyity. 11:- 
decd the cascs upon the ,let of 1764 nc rc  not nc3cessary to thc 
argumel~t, except a4 i l l n s t ~ x t i o n ~  1111~1~1y : for there l ~ a ~  c bccn 
srreral  C R V 3  upon tliose \ c r y  acts for  tllc rcgistry of encu~n- 
brances, ~il i icl l  follov out the principle. I n  C;rego/.!j a. Perlcinx, 
l .i S. C., 50, and in IIcrlro~tthc 1 % .  Rtry, 23 N. C., 340, tlic Court 
cbcided that n decd, ahwlutc~ in its terms and registered. but 
in fact inte~idcd a i  sccnrit) ~!icrrl>, n a b  ~ o i d  under tllc arts of 
1820 :ind 1S29. I n  tlie latter cabc tlicrc was no actnal intent 
to decri\ e, and tlw s ~ u n ,  inteiidctl to he secured, v a s  really due. 
Rut t l ~ c  C'ourt could not snqtain tlic dccd, lmausc  the Legislature 
ilitendrd that pxrry s ~ r v r i t ~  ~linldrl y a k  the tr~t!:, co that, 
when registered, its extcnt could be knonn ;  and, therefore, 
althongh tliose parties TTYW innocent, yet, if the deed n a s  held 
good, other persons ~ i t h  h ~ d  intentions might cffectu:rlly evade 
the act and concenl tlirir r~ncu~nbrances. So, in Flcrrlizg ?;. 

] ~ I / I . ~ Z ? I ,  37 S. C.. 584, it  \\:I$ held. that  u ~ ~ d c r  the llct of 1829, 
a tlw rlced docs not hecoliii~ colilplete until registl.ation, and, 

thercforc, that  noticc of it docs not affect a s ~ ~ h s c q l ~ e n t  inort- 
gage(. talting a security for a prior d ~ b t .  Indped, in no respect 
has the Legislature of this State so changed onr l av ,  as to m:&c 
the contrast bet~rccn i t  and the law of England greater than 

upon this point. I n  England, if a finr or  recowry v a s  
(198) not iadispcnsahlc, thr  coarcymcc 1)y lease and release 

lnccalne nln~nqt m i \  crwl,  for the r c ry  reason that  it 
cnnhlcd persons to shut ont the ~ i e w  of tlic puhlic from the 
t i t le;  and mortgaqcs v-cre nearly all created hy that species of 
conre>ance and for terms for years. Pel-sons are t l l e ~ ~  nl lo~wd 
p u r p o ~ l y  to keep their e ~ ~ c u ~ n b r a n c c s  under cowr.  T'~l~crcas. 
Ilcrc, crcry conr-evmrce requires registration ; and tlioic qircn 
as w c u r i t i ~ ~  :IYP not effectual to an\- p ~ i r p o v  a? against c ~ d i t o r s  
and l)urcl!aw;. until they arc rcgistcrcd, mld then hut from 
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1%.  1'cri.y c:rliio h(lfo:.e tlic C ' o ~ ~ r t ,  n l~ ic l i  I tliildi v a s  in 1 9 1 .  
r 3 l l ~ e n  tlie occurrcliccs !inpptnc-(1, rhic.11 v\-cw illc~ntioncd, on his 
n1cmer.y mt d lily o1-~.1i, by J i d g e  G ~ s . r o s  ill Juli t i .uo iz  1%. Ctr K-  

t h o t ~ .  Fro111 ~1l;;i timc to tllis i i  l?:\s b r ~ n  considered an open 
q i~es t io i~ ;  atltl h:!s bcrn sc; ~lientioi~cd ill coli!~ cases. ( ' r a w l c y  7.. 

I l ' i i r t l ~ c ~ l u l , ~ ~ .  36 S. C., 316. Rov: t l ~ c  c p r  ;tion nlight h a w  bxm 
decidrd. hat1 it l ~ ( w i  neccssnry in  l i c l l y  I , .  P c : ~ y .  T can not say, 
as I lint! tlicil no rcry di ,f i~ict  i ~ ~ i p w a s i o i ~  ( , I \  i t ,  l i a~ i r ig  i w x ~ i w d  
Tl'yntic 1 . .  .Il..fr,rl in its obrious import. Bli: 1 liirov that  Sudgc 
I h ~ n ~ ~ i s o s  disonilcd the doctrine on :hat ocwsion; and that, 
after coltsideratinn: and co1isu1t:ttion. J~i t lgc  G ~ s ~ o s  and myself 
\roidd h a w  g i r m  judgnlent against thc lien, altogether, i n  
Johiluoi7 .c. P!11i.tlro:.17. had lloi 1 1 1 ~  h:~otlicr I>.\smr.'s oniilioli to 
rlte contl-:lry indwed us to retail; flit cpoitio11 ulldcr ;onsider- 
ation, until it slionld, as now it has, l-mmnr absolutely lieces- 
sarp  to dispoqc of it. 

I t  ii; to hc noted, ho~rcrer ,  that  of the J ~ t d g t s ,  ~17210 h a w  set 
in thiy Court. scren 11arc brcn cnlltcl on for their opinion 

(200) on thi.: quc~tioii,  aiid that  onlv two hare  bwli for enter- 
t a i i ~ i ~ r ?  this alleged q n i t y ,  ~ ~ - h i l e  tllc 0 t h  fire hare  hcld 

t l i ~  ~ n n t r p ~ y .  
Whtrefore T concur n.itli lily B~.otlicr SAVI tlint the bill 

mutt b t  di,misscd. 



is  c o l ~ t a i ~ ~ e d  tllc~ fo l io~ . i i ig  i3 r i l~ ic~ t :  (.i give a ~ r d  Lcquc;lth to 
illy dearly bc~lovc~l n-if?, I':rt>y Coddie, oiie 1~:iy horse by tlic 
lialiie of Sily),  a n d  111y l)lml!:l.tiuil n-!~c.rt.c!~i I do HOW lire. Also 
111~- still, :dso tllc u s ,  slid lalmr of the follon-iltg liegroes, to  n-it, 
I saac  and  Silvv and  &I.\-, llc? d:inylilc~r, mrd IZ~lc'k 811d litt le 
D i n a h  and G1:r;go~r a n d  3lingo-also four  c o m  and 
ca lws ,  two burr(w c o w  and fonr  brceding sox-<, and  (201)  
ten -ca r -o ld  hops a ~ i d  tcn Ilead of slieep, a n d  also the  
use of all  niy kitelien a n d  l i o n s c ~ l ~ ~ l d  furni ture,  t h a t  is  not i n  
th i s  1113- 1a.r v i l l  otlwrvisc ordcrcd and  d l u i n g  her life or 
n-ido~rliood." 111 a s u h q n e ~ i t  clanac, af ier  smile legacies to his 
sot1 7Villiniii JTillis Roddie, : ~ u d  to his  d:~~igl i ters .  is  111c~ f o l 1 0 ~ ~ -  
ing  rcs idua~*y  dispositioli : "All m y  ilegrncq t h a t  is  not , g i ~ e n  
a n x y  hy tllis my 1:1st ~ v i l l  slii111 br cq11all)- dir-ided l w t m e ~ i  
l\Tilli:ini Ti l l i : ;  hxlciie) E1iz:ilxtli a11d X a r t l m  A l ~ i n  Boclclie- 
and  nlso all  m y  horses. cattle. sliccp nnd liogs f o r  to be equally 
dir idcd alltong tliciii." I t  ia adniittcd t h a t  TTilliani K i l l i s  
Boddic q u a l i f i d  ar ewcntnr  of his f;!tlici~'s ::vill a l ~ d  a s s m t t d  
to  the Icgacies colitaiiit.cl i ~ i  t11c n-ill-t1l:it the  d r fen ihn ts  :a?c 
i n  pos"~si011 of tlw I ~ I ' ~ ~ O C J  n.ho n.vre Gcqncat l~<d to X r s .  
Eoddie, the n-idon.. dnriiig bcr  lifc or n - ido~~l lood)  clainiing 
tllcln uiid(2r ill(, said w r i ( l i ~ a ? y  clnnw. ill their  o ~ r n  right: :111d 
as r c p r c w ~ l r i n ~  IT. I\-. I k d d i c  IT-110 is  di.a(l-and tha t  the p la i~ i -  
t i b  a r c  ot!ier cliilili~c~i: and dist14mtccs of the  said TTi l l i ;~n~  
I h l t l i c ,  tlie trstntor. I t  is f u ~ ~ l i c r  :iih!litted t h t  tlic~ t t~stator  
died l > o ~ i t < ~ e d  of otllcr l~cgror..: t l~n l i  t l ~ o r c  lcft fo r  lifc to X r s .  
Eoddic. Tlic plai~l t i f fs  cc>~!:c~~il t h n t  tlic ncgroi',?, i l l  71-hic11 n 
l i fe -c ta tv  n-:IS g i w i ~  t o  tho \vicln~v. ~ i ~ t l  t lwir incrcvree did ~ i o t  
])ass ~ ~ n d ~ r  ~ l r ( >  i * o ~ i d ~ i : l q -  <.1:1wc~. 1)nt :,,q to thew, tlie tostxtor d i d  
iiltwt:~lc-:!lIcl tlwy n1.c ~ l t t i t l t d ,  nc i n  :I c : ~ w  of i l~ twtncy .  to  
t 11c,iv d i ~ i  ~ i h i i t i r c  qii:~;.c, of  tllcill. 'I'l~rl c!c~fc~icl:r~it-s :rllegi* th:i t: 
by tllc tortil;: vf tli<x ~.c...itli~:!rv c1:111~~, tliosc, I L C ~ ? ~ P ~  a rc  (> i~ l -  
hr::ctl ill it- a ~ i d  lin-.cil to ill<. ?:4tl11:1r- log:rtrc~, anti tlint i!l.c 

plniiitif-Ti :1vc oiiritl~vl lo  110 i)ol.tioil tl~c.rcof. I t  is nd~ttittetl  
t h a t  lira. Ihd t l i c  li:~s wc.c~i~t!y d i d  



\ ,  

t h e n ~ ~ ~ I \ ~ s .  and not ~ n e r t l v  the usc. But, if he had given 
t l~cni  ill i o  many n-ords to his n-ife for life, witliou: Inore, an  
intcrcst ?cl~iniiicd in hiin u~idisposcd of-the remainder-and 

SAW, J .  K C ~  are of opi~iioli 11i:ri the negroes I m p a t l l e d  to 
Xrs .  Roddie for life, p a w d ,  undcr the residuary clause, to the 
per*ons thcrcin n a l n d ,  to n i t ,  JITil!ianl Willis Boddie and 
Elizabeth mld JI:rrtlia A\nll Uoddic, n ~ ~ d  constituted in  them a 

~c,,tcd ' I  r~txriildcr, to he cajr,-ed after the death of the 
(202) widow. I t  is a princi1)lc of lav-, that a tmtator is to be 

p~*csnr~icd to int(wd not to die intestate, as to any portioli 
of his c - f a i r ;  and, t11e1 cfore, it  i? aiways held that a residuary 
clause PWSCQ i l i ~ a t ~ ~ . c r  i~ not oihc~rnise disposed of, nalcss par- 
ticularly restrained. Indeed, the I e r , ~  cnd and  object of a residu- 
ary  c1ml.e appear to he, to gatlicr up the fragments of nil estate 
after other portioirs of i t  hare  been p a r t i d a r l p  disposed of. 
I t  is, thcreforp, a rule n.ell cstabli4ed in the Englihh courts, as 
i n  ours, that, as to p c r s m d  ectate. a r ~ s i c h ~ a r y  clau,e carries 
not only ererytl~ing not clispoicd of, hut ererpthing that tarns 
out not to be disposcd of. 1 Yes. Jr., 109. 110;  1 5  do.. 509;  
Y'nylor 2 % .  I,utrrs, 11 N. C., 215. I t  i i  not so much the inten- 
tion of the party, though that intcwtion cleai~ly exprcsqed d l  
govern, as the prcsurnl,tion of law i11 f a ~ o r  of the residuary 
legatee, to avoid a n  intestacy. TIThen, therefore, a particular 
l e g c y  lapscs, i t  falls into the residuum for t l ~ r  benefit of the 
residuary legatee-he being prcferrcd to the next of Bin. I n  
Spciqkt  c. G c i t l i ~ l ,  1 7  S. C., 5, the dtr ise to Urs .  Speight, the 
widow, was of a tract of lcnd and fire ilegroes during h w  life. 
There was then a dcrise of :rll i h ~  wmainder of hi. estzte of 
every description to be sold and divided betn-ecn his two soils. 
There mas no mention othernisc, i n  the d l ,  of the negroes 
devised for life to the ~ ~ j d o i v .  The Court decided they p a w d  
under the residuary clause. I t  is difficult to distinguish that  
case from the present. The licproes passed to the residuary 
fund, because the language was sufficient to embrace them, and 
becausc i t  was evident the testator did not intend to die intes- 
tate. Heye the words i11 the residuary clause are sufficiently 
comprchensi~e to embrace the negrocs given to the widow for 
lift; "all m y  negrocs that  are not gircn away by this my last 
will," ctc. The language u d  by the tcitator, in the bequest 
to the wife, may assist us in aqcertni~iing liic intention, if  i t  
is Ilecrssnry to reqort to his intention to expound tlic clause 
under considcrntion. "I ?ire the use and labor of my  negro 
Isaac," etc. I t  is fa i r  t6 suppose lie used thow t ( ~ m s  ill their 

comnion and o~d i l i a ry  a ~ c q ) t i o n ;  for ill the residuary 
(203) ( * l a w  he x-aries the e m r c ~ r i o n  70 as to e i w  tlle nerroes 



C'i+t,d: U y m ( ~ ~ i  r .  T\7!'lliu)iz,s. 3-1 S. c., 94: R,>,LI,PILOIL C. 1 - 0 7 , -  
~ w o t l ,  40 S. C'.. 109 :  TIn . i . t i i i !~s  r .  E ! r r p .  6 1  S. C.? 6 ;  J l c ~ h i ~ ~  
'1.. 5'tnj)'c;rd. > <  S. C'.,  604: lJ'iir~ C. Ll i t icv .  11s S. (2.: 3d2;  
Pccliles 1 . .  (~'rcthtri,l ,  12s S. C.? 233. 

1. 1 testator ,  \rho T ~ S  seized in ice i n  1 i i ~  o \ m  riollt of t\vo-tliinl- of a 
t rac t  nntl ?eized of the  other t h i r d  in ri,olit i f  his  \rife d u ~ i n g  the 
covcrtwe,  ant1 ill-o pu-v..ed of personal property, & r i d  fol- 
l o ~ r ; :  "I give nntl beiluetatll t o  lny \rife dnr ing  lier nn tura l  liie the 
n-hole of m y  1;uldccl and pcryonal property. zhcl af ter  the deatli 
of rily \\if? the  ~vliolc of the 1:lnds and personal property fcxrcpt 
the s l i~r-e C m n r )  to bc 401d, and the  l u 0 1 ~ ~ 7  nri+inc t ' r o ~ ~ i  tlir .ale 
to  be cqunl1~- divided Iiet\vc,i,n 1117 sons and  dang1ltn.s": IIcitl, t h a t  
the  t w t a t o r  did not  intent1 t o  include i11 his d e v i v  the lmldi he 
held i n  r igh t  of his r i f e .  

2. I T h n  lalid i s  diwcted by a n ill t o  11c wld ,  af ter  tlrc dent11 of one to  
whom i t  i s  d r \ - i d  f r ~ r  life, and  the  n1onc.y nl.isiny from the ialc  t o  
lie dir ided anlong certain nl ter ior  de\-ice*. Equi ty  t w a t s  tlic land 
ns peruonnlty, and, if one of those dcvi.ees should die before tlle (.I- 
pirat ion of tllr lift, ectntc, h i s  or  her sllnrc of mc11 proceeds, being 
n w s t e d  in tc rc i t ,  \roultl 20 t o  his  p r w n n l  rrprecentntive, krnd be 
disposed of n-. perional  property.  

3. Wlirn a v i l l  doe. not direct, i n  expresc ternl-, h>- xl iom a sale of Inncls, 
dirccted t o  be sold, i?  t o  11e made, i t  is in the  power, and  it i s  the  
t h ~ t y  of the  cxecu to~s ,  ~ v h n  qualify, o r  the q l~r r ivor  of t l ~ c m ,  or  
of the  ncln1inistrutor ~ r i t l i  the   ill annexed, t o  make such sxlc. 

This c a u v  n.n. sc t  f o r  I l i~ni~inq a t  tllc Sl>riiig Tenn, 1341, 
of I l . \ r in .cn  Coill? of Fql i i iy ,  1 1 p i  the bill and nnsver .  and 
trn~ieni i t tcd 11:- C O I I ~ O I ? ~  to  tl1r Sllprrlrie Cnlirt. 



Tlie bill n-as Eled for tlic p u ~ y o - c  of obtaining the construc- 
tion of the ('ourt 111)on ccrtaiu lmrt. of the will of TIellry 
McGuire. Tlie bill iet fort11 tliat the said Henry XcGuire 
died in  183-1, ha\ ing prex iously duly made his will n i th the 
pro1)er iole~iliiiti(q to  ])ass lands-and that  the said d l  had 
been drily ad~iiittcd to probate., and tlie executors t l~erein named, 
to n i t .  the widon-, Xwgare t ,  nlid Jalnes UcGuire, the sou of 
the test'itur, qu:~lific.d as sncll; thar in and by 111e said will, 
tlie said I I c n ~ y  deriscd and l)equentl~ed a s  follo-\ts, to wit :  

"I girc and bequcatl~ ~ m t o  HI:\- belo\cd v~ife,  3I:lrg:11~t 
(205) XcGnire, during her uatlual  lifetime aud during her 

widonhood, thc n hole of my lnn t l~d  c~itate, all my hories, 
cattle, ctc. (liieiitioni~~g pal~:icularly liis lwrisllable property). 
1 f n r t h ~  gil c s  to 111y ~vif'cl c111ril1g l1c18 17 idon llood fi\ c, negrncs, 
nalnrd, c.ic., and c,llould sllc, lllarry, ill tliat case 1 1 1 ~  n ill ii ,  tliat 
111y c~secutors Iieri~il~nf'tc~r 11::111id g i ~ . ~  unto 1ic.r ller distributive 
sllalne, :lgrc,c,ahly to act of ,h('111131!. Allid aftcr the ~llarriage 
or death of 111y wife, 1117 nil1 ii. that  the whole of the lands 
:111d Iliyroes, esccpt C i ~ a r ,  n.1iich I l i a ~ e  deaiscd to n ~ v  son 
A i d d i . o ~ ~ ,  n i t h  the nllolc of tile otlicr p r o l ) c ~ r ~ -  be sold, and . . 
tlic. :i:oii~y ai-1-ing f~o i l i  tlip >ale ill, ~ t w f  e ( l ~ ~ i ~ l l y  cl~\icletl 
alnonq iny ions :inti dai1:htcl.s." T l ~ c  bill fn:.tlicr sct forth that 
31:t:g:m~t, tlw n i i e ,  *nrvi\ c d  1 1 ~  wid  llmbaild, and occupied 
:riltl po~+sscd by the aiscnt of the rscw~tors  all the ~)roper ty  
clt~\iic~d :,nd hequcwthd to hn. rlnring h ~ r  ]if(., ~ . ~ t i l  she d i d  
in 1544, haring I ICTPT contracted a second ~i~aniage-t l iat  the 
tcstat or left iurl  i r ing  11ini the following clddrtw, to wit : 
Nargaret ,  who :~f te r~varc l~  i l ~ t  c r ~ i ~ a r r i d  with the defendant 
Caqwr Smith, Elizabetli, n 110 in tern~a~ ' r ied  v i t h  tlie clcfendant 
TTilson XcCrary,  Susan, thc \rife of the plaintiff, David Yar-  
boro:~gh, Nancy, the wifc n €  thc plaintiif, TTjllianl Smi t l~ ,  
Snrah XcGnire, Emily XcGuire, Ja l~ies  NcGnire, J\Tilliam Me- 
Guirc and Addison B1cCruil.e; that the femes c o ~ e r t  here men- 
tioned were mm.ried before the death of thc nidow, Margaret 
JlcGuire;  that  prcrious to the de:~th of the wid  Ivlargaret, 
James McGuire died intestate, l e a ~ i n g  111e plaintiff, Hamilton, 
hi-, only child a t  law, and learing a widon- 1 ~ h o  is  since dead, 
and vhose only heir at law and distribntee is  the said Hamil-  
ton;  that  also, prerioiis to the death of the said Margaret, the 
n.idow, Margaret, ihc wife of the defendant, Casper Smith, 
died, learing issilc an infant child, which infant  also died dur- 
ing the tenancy for life, ni thont brother or  sister; that  since 
the death of the said tenant for life, William BicGuire died in- 
testate, 1cari11g the plaintiffs, 3Iargar(lt, Grecian, hlilos and 
G e n ~ s h a  his only children and heirs-at-lax-, and leaaing the 
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plaiiliiff, F:III~I?- ,  hi.: \\.i(!cc-; tii;it I<iizabetl~, tlicj n-if- nf 
the  dcfciida~it.  lI(,C'r:!.i,~-. d i i d  s h c c  11ic death ol' 1 1 ~ 1 ,  tell- (206') 
init fo r  lifc, ! ~ : t \ - i ~ i ~  ~ ! c ~ \ . c r  hat1 i.:<uc; rlint tlir said de- 
ceased l ~ e r w i i s  dclo:\rtcd ll& lifc i i i  lioint of l i i w  n:; follon-i: 
1st.  X a r g a r e t .  vifi .  of tlic~ dof('l:d:~lit. S l i~ i t l i :  211% l l c ~  i ~ i f a n l  
ch i ld ;  :3d? J a u ~ c l ;  3 I c G u i r ~ .  :uid !lid wido\v : 4thly. ?.!:l~g:~~et. tile 
n.ido\r of the tcst:lto?. I I c n r y ;  .itllly. \\'iili;:in X t G u i r c ;  6tlli-, 
Eliznbctli. tlic nifc. of t l i ~  ilc.i( iidi:lit, ;\II~('I.:~I'J-. 2 ' 1 ~  bill i'liy- 
tlier atatcd illat o i i ~ ~ - t l ~ i ? d  of t ! ~  oiily tixct of lnncl. \I-llicli \-\:I.; 

possessed mid occ.i~])icd 1)s- iliv tcsiato:. a t  11:e time of 11:. cl13:1:li. 
bcloiiged ill fc~e to  liii: n-if(,. t!lc ;.:!id Xn~,ga;.c,t, tlie otlic>r t w -  
third; Ilc.loliging i ~ i  f w  10 tlw tc~xt:itor liii~i-cllf. T h e  hill  is 

filed hy tlic siii*\-i\-ii~p c!liitl:~~i of ;lie tczrntola, aiic! I1-i rlic 1ic.ir.: 
of snv1~ of ill(. cliildrcw :I> ilnd d i d .  ngailiqt TTilwli lic.('r:ti,y, 
t h e  adiiiilii;trntor. %-it11 tlic. rvill an~lcsc:l,  of tllc Icstnt~or. I!c>iii.y 
3 l c G n i ~ c ~ .  1 1 1 ~ .  iniil \\'ilson, ns n i i ~ n i ~ ! i s t ~ ~ n t o r  of his  v-if?. Elizn- 
betli, aiid (-':islwr Siiiith. :I.; :rdiiii~~istr:ltor of' his  ~ v i f e ,  3Iayr:1x,t. 
Tlie hill I)i.nycd tlic (-'ourt fo r  tlwir oi)ii~ioil 1il)on the  fo!!o~~.i~ig 
11oii~rq: 1st.  D i d  i l ~ t ,  t l ~ i ~ i l  I , : I Y ~  of the 1:11i(l. b e l o i ~ g i ~ i , ~  1 0  111cx 
T:-ido\\- ill ice., :!lit1 n-iiirl: tl:c. tvstato? I1~.icl a >  t(~ii:lnt by tile ~111'- 
tcls-, 11:lsi UIICICL' {lie ilc.risc (if t ( i : ,  i;.llolc, ( i f  i i i  1 i ~ i l i l ~ ' t l  ~ f i i i i , !  

5?(11~-. D i d  ?he  t w t ~ ~ t o r  i~ i t~? i i ( I  to O - I I L T - C ~ ~ T  h i< 1:ilicI i ~ t o  ~ I ~ ~ v o I ~ -  
a l ty  "out slid o~i t , "  so a <  to hri.:~k tlic dcscciit. o r  ha\-e ilie heirs 
a11 clcctioli to  t :~kc flip 1:lnd itsc.lf. nud if sold, s11::'d ille p r ~ x w d ~  
go to tllc heirs or 11cst of liin! :3d. TTlint intcrcsts ha\-cx tlic 
cleScnd:nite, S ~ r r i t h  :nid I l c C r n r - ,  ili the rc:ll and  ;;cx~.;olifil (..;tare 
cleriscd? 4-tli. K h a t  i n t e r c ; ~  lial; tlic l~laint i f f .  I.'niiiiy. ill the 
rcal  and  l~c l , so~in l  criatc, a s  the u-iclon. of Ti l l ini l l  XIc(h.irr! 
Stll. W i o  a r c  clititlcd to the  s1ia1-c of the said estate oniicxl 11y 
t h e  la te  Elizabcili. ~ v i f c  of the dcfenclant. X c C r a r y !  T h e  bill 
t l~cri  ,prq-ed for  a s:dc of the  said land,  as a part i t ion could ~ i o t ,  
wit l io~l t  i n j i ~ r ? -  to  the iicirs, he nlade by mc3tc2s and  lmuntl3. 

The  d e f c n d a n t ~ ,  Pmitli  and  N c C r a r y .  adinitictl tlip :act; 
stated in tlie pl:rintifli' hill, and  c.l:rii~icd that  the lalit1 tlirc>ctcd 
bJ- the ~ v i l l  to  he snlcl 1 ~ x 5  tlirre1,- c.:)r~~-c~-tcd illto l ~ c i w ~ i : ~ l t > -  i n  
t h e  \-ie~v of a Court  of Eqliity. :mrl t11:rt tlieg v7erc cwtitled :is 
administrators  to the shares 1)~qncnilwd to their  la te  rvive;. 
rcspec t irelj-. 

DAXIEL, J. TTt a re  of opinion that  tllc t c ~ t a t o r .  b~ making 
u;c of the  vord.. " 1 ) 7 ; /  7 ~ 1 1 i d ~ r l  ~ \ f i l f ~ , "  ill the a l m e  c l a u ~ e  of his 
will, did not intend to i~iclitde his rr-ifc's landed estate in  rlie 



qaid tract of land; no fa i r  il~terpretntion call g i ~  t, the ~vords so 
extrc~ne a :u~ani l ig ;  as h r  111uit Iia~c, k~ro\vn that  the intere,t 
~ \ l i i c l ~  lie tlicll htltl i n  her 1n11d n.ould detcm~iine on liih dcath. 
~ ~ c t ~ i l t l l ! / ,  the rc~iiaindcr in tlic tc-tator'i I:lntl and lwr~ona l  
estate is, bj- the vil l ,  directcd to be snld, a l ~ d  the 111onc.y to be 
r a i w l  fro111 tliii m i x d  f u i ~ d  is  c1irer.tc.d to lw divided among his 
solis :mc! c1:~ugIitc~rs. -1 Court of Equity coniidcrr x n l  e.;tate or 
]~~~:-r~~:i::i;;. a, t h t  ipc'c~ies of 1)rol~erty i ~ ~ o  n l~ ic l i  i t  is directed 
to be conrcl.tcd. Sotllilig is  httc'r established in cqnity than 
this principle, that iuony. clircctcd to be en lp lo~cd  in  tlie pur- 
chase of land, or 1a11d d i ~ w t e d  to b~ sold aiid turned into 
~ o n q - .  is to Lc coli,itlered as t h t  species of property into 
~ ~ l r i c l i  they a w  clircctcd to bc co!i~cl.ied; and tliir, ill n l i a t e ~ e r  
11i:mlc.r tllc ilircctioi~ was q i ~  cw. n l ~ ~ l i e r  bv Tdl .  contract, niar- 
I ~ r t i l c r ,  s t t  or o r i .  The onwer of tlie fund 
n in .  ~l~nl-rc money I:rud, or land li~oncv, ant1 it iq n bu4lless of a 
Po;u.t of Equitv to cwforce thc csecntion. E' l~Lc . l~cr  I.. Ash- 
bumc2r ,  1 131-0. C. C' . ,  497;  L e ( l ! t , ! 1 ' 1 ~  r .  ( ' < ( /  l i l ,? ,  3 IT., 2 1 1 ;  
ls1111j I .  1 I e r .  9 .  I11 this case, the tertntoi. Iias di- 
r e c t ~ ~ ]  i ~ i i  ii~iid to be C O ~ T  erred illto 111011~~7, a i ~ d  mixed TT lill tile 
nloxcy a;.isi:;g f~oiLl t;hc qi;!cii of tllr l,er,oirn! (-htatc., for the pur- 
pose of dnision alnong liic chilclrm, on the cleat11 of their 
11lot11c.r; :n~cl al t l~oi~gll  olw of t1:c cl1ildrc.11 (JI:ngarct, tlle wife 
of defendant, 1Tilli:m Siilitli), did die c1nriiig tlic lifc of the 
tenai~t  for  life. still the !,iwl)o,c csiqts. f o ~  n l l i c l ~  t l ~ r  l:ii1(1 11nq 

hem tlirectcd to he conr-ertccl, to n i t .  r lie d i r i ~ i o n  :I liioliq the 
childl.cn on the dcath of his vii'c, t l ~  tenant for lifc. T11at 
share (JIrs .  Smitli'i) of the mixed f u ~ ~ d ,  created, or to be cre- 

ated hy the sale, mnqt go to Il<,i n c l i i ~ i n i ~ t i ~ ~ t o r ;  for  equity 
(20s) impressed on the cstnte ill rcl~iainclci. in the land the 

r l i~r :~ctcr  of pcrmn:'l property, nliich  as rested in  the 
I (yx te~s  (the childre11) f ~ m n  the death of the testator. The  
fol.egoing principle a p l ~ a i ~ s t t o  I)c I ~ O T T ~  ~ w l l  cstal)lisl.lcd. Fletcher 
7.. - 1 ~ 1 1 1 ~ 1 o  1 2 ~ 1 .  1 Dro. C. C., 497 ; ~i'ulitlr 1 % .  pl(l c toir. 4 Xadd., c 

4s 4. i f  tho 1)ilrposc of tlic co~iwi->ion no lol~ger misted, tlie 
1xol)erty noulil r e~na in  as i t  s i x  in the lialidi of the testator, 
and pass awarding to itq trlie nature. Sit11'Ili C. C I l ~ ~ ~ t o n ,  4 
Jlndd.. 4q4;  J,(.iq!~ and Datzcll on C ' ~ I I T  ersio11. 72.  T11c lands 
~1.1iic~li belonqcd to t l ~ c  tcitator, tlic c l : r \ ( > ~  nt~rl t l i ~ i r  i~lcrease, 
and tlic other p e r s o ~ ~ a l  pl8ol)erty dirxtrd IK illc d l  to be sold, 
mu-t be decreed by this Coiirt, to  be sold and co~ivertecl into 
rnoncy. The ssid fund n i l l  t l ic~~i ~ I P  divided into nine equal 
l ~ a r t ~  or sllarcs; on(, sham n i l l  be asbiglied to cncll of tlic l i ~  ing 
cllildre~i; o w  qha1-e to C'aywr Snlitli ( t h  n;hiiiiiistrator of 
,\lnrg:~ret) ; one cliare to XTilson XcCrary  ( the acllninistrator of 



1. C.] J U S E  T E R l I ,  1\44. 
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h is  late n i fe ,  E l izabe th) :  one sliare to  tlic a d ~ ~ l i n i s t r a t o r  of 
TTillialii X c G u i ~ e .  d e c c , a d :  and one s1i;~rc to the ad~t i in i \ t r :~ tor  
of Jaiiies X C G I I ~ I . ~ ,  cleceaml. T1i i t  dl!/ ,  the c o i i i l ~ l a i ~ l a i l t ~  arcJ 
the  heirs-at-lan- of dicl n.idon7, Xargnre t  XcGuire.  tlic e lder;  
a11d they .tat? i ~ i  the hill that  tlic olic-thrcl of the land,  ~ l i e ~ i -  
tioiied as  l i a ~ i ~ ~ g  dv.ccvdd to the111 from her ,  can 1101 11e di- 
ridcd n i t l ~ o u t  loss and i l i j u ~  ; t h e -  1n:i> t l ~ t  it ( to  n i t ,  the 
one-third) m a y  b p  dtcrccd. ~ m d e r  tlic act of Alsse~~ih ly ,  to be 
sold, a n d  the liloiicy dir idcd aliiong i l ~ c i n ,  a r c o r c l i ~ ~ g  to their  
respectire riplits. \Ye a rc  of opiii;oii that  tlicy a re  entitlcd to  
a decree to h a r e  thc one-third of tlie land sold a, p r a y l d  for.  
Fol ldh ly ,  i t  is aslrcd of us v h a t  interest TTillimli I\IcGuire'r 
71-idon- ( F a r ~ n y  31cGuirc) talws ill tlie lalid clcscended f rom hi3 
~ ~ i o t l l e r .  ITe died af ter  his niotlier, and  lie na.; therefore seized 
a t  his dent11 as a tellant ill con~lliou of one-ciglit of the said 
lalid, nl i ich descended fro111 his ~liotlicr ; out of tliiq o~le-eiplitli 
pa r t  his  n - idor ,  F a ~ i n y  l fcGui re ,  is  elititled to doner .  She  
agrees tha t  the said l a l ~ d  inay he sold, aiid tha t  l ~ e r  clover in-  . 
tercst m a y  he pa id  to hcr i n  liloiley. F ~ f t i l 7 ! ~ ,  that  tlie ewcu- 
tors or surv i~-or  could sell tlic l a l ~ d ,  i~iteiided to be c o ~ i w r t e d ,  
mid perso~lial  stat^ af ter  tlie dtarll  of the teiiant f o r  life, 
and  to fo rm n i ~ i i ~ c d  fund  for  distribution alllolip tlie, (209)  
legatee., iq e ~ t n b l i ~ l i c d  137 Foctrr I.. C ~ u l g e ,  22 S. C., 
209 ; aiicl by the R c r i w l  Statnte-,  ell. 46, q .  34, oli the death of 
t h e  tsecutorq tha t  duty dm 011 es 011 the ailliiiliistrator n it11 the  
will aunesrd.  It ni l1 prolliote thc conr c.nirlic.e of the parties, 
a n d  probably in iprow tlie price of the nhole  t ract ,  to  appoint  
X r .  N c C r a r -  to bc also tlie con in i i s~ io~ie r  to scll the n ~ i d i r i d c d  
share, nh ic l i  dcsccndcd fro111 X r s .  Margaret  McGuire. thc  tes- 
tator 's n-idon-. Tlic sale may  thus he of tlle whole uiidirided 
t ract ,  a n d  tlic proceed? of tlie sale ~ i i a y  be dir idcd hy b e t m e n  
the  sereral  personq, c~ i t i t l cd  to tlic re spec ti^ c estates, according 
to their  rights b e f ~ r e  declared. 

PER CT-RIIX. ~ E C  REED ACCORDIX(TLT. 



1. In  a bill in equity for partition of land-, the plaintifl'i must .et fort11 
their own title and also tha t  of the dcfend;rnts, so a. to  s h \ r  tliat 
they arc joint tenants or tenants in colinnon or otherwise IMJ-e all 
undivided interc3t in the lands. 

2. If the defendant in his ans\ver elaiin the whole in sevcralt!-, the C'onrt 
\rill not decree n par.tition, b u t  will hold up the bill until tllr plain- 
tiffs hare an  opportunity of establisl~ing a t  law the t i t le t!~,!- ;-;-crt. 

3. But if the bill denies tha t  the drfendant has any title, I I I I ~  only bays 
tliat if he has any i t  i.j as a trnmlt in cmnmon, and admits tha t  he 
has had tlie sole pos.je-*ion of t l ~ e  w1:ole t rac t  for 1n;iny >.ears, 
clai~ning i t  as  his o\vn, the bill must IJC tlis~nihsetl. Tlir C'owt how- 
ever will disnii..; i t  \vitliout pre,judice, to enable the part>- to try,  
if he cl~ooses, his title a t  I:tr\-, :1nd then file a bill for pa~.tition. 

This cause, har ing  been set for h ~ a r i n g  on the bill, ansncrs 
and proofs, was traiismitted by m n ~ c n t  of parties froin the 
Court of Equity of C.inr~:nr.r, a t  Spring Term, 1WL, to the 
Supreme Court. 

The bill ask3 partition of a tract of land lyilig in the 
(210) comli- of C'ai teret. I: ullcgc~ that  h c l r c ~ n -  llrilwn, 

ST.. fciinei~lv of that colmty, d i d  illany years Gnr. in- 
testate, w im1  and p o w w t t l  of the tract of land in d~qpute,  
witl~out Imr-inq any niclo~v, and 111at the female p l a i ~ ~ t i f f ' ~  are 
his 1iril.q-o t - l ? ~  , 211r1 ol1ti:lEd n.itll tlie othp:* l~!ni:~tifl-'c, their 
hushanda, to the wid  trnrt  of l m d ;  that  milong the cl~ildreil 
of said , \~~ t l r ew Wilson, ST-., n h o  s o r r i w d  him. mas his ion, 
S n d r m  T\-ilso~i, .J r.. m ~ d  that they hare  been informed, but 
hare  no knon.lcdge of the fact that tile &are or intere.;t of the 
said A h d r e w  Tl'ilcon, .Tr., h r d  I-)rcn sold by tl~cx Sheriff of Car- 
terct under an  exerntion i.jsn41 against him and that  he, the 
defendant, had pnrchascd it. The  bill does not admit any such 
sale ever did take plncc, b ~ l t  alleges, if i t  did, that  the said 
,Indrcm TITilson rcp:litl to t l ~ c  d t fc l~dant  the ~ i i o ~ i c , ~  paid by 
him, or that  he. the dt~frndailt, had property or funds of the 
said TTilson in  liiq hands n hich lle applied in that vay .  It 
states that tlie deIcn(1ant took porsessioil of the vhole tract 
under his wid  alleged lmrcliare, and has remained in l~ossession 
clninling the whole Innd as his 01~11 erer  since. Thr  hill further 
alleges that ,  ot the tinw tlip ~ ~ e f e n d a ~ i t  made his purcharc, thr  
fcmrle plaintiffq. thc 11cir.s-at-law of Andrew Wilson, Sr., and 
Jr . ,  \\-err 7nai-rid to the otlwr plaintiffs and w r e  each under 
the age of tn-cntv-one  year^-and that  tlwy are d l 1  corert of 
tlieir hurbmids. Tt then alleges, if the defendant. 117 his pin- 
c h ~ ~  of the iiltcrest of A\ndren- TT'ilcon. Jr . ,  acqnirpd any in- 



tercst in  the w i d  1:1nd\. n l1id1 t l i c~-  do not a d ~ u i t ,  t h a t  t h e ~  a re  
tenants i n  con~liloi-~ a i t l i  liilil and  elltitled to part i t ion ant1 T O  

all account of relit, and ])lofit.. T h e  d ~ f c ~ r i d a n t  aclriiits I)r Iiis 
a l isner  t h e  seizill of hicl:-c>n- \Til-on. Sr . ,  11ut deliicq that  
died seized-a. hefore his cltatll he had  iold :uid colir e n d  rile 
r l ~ o l e  of the land to his son. h d r e n -  TVi lvr~ ,  J r .  ; a ~ - e r 5  that  a 
j u d g m n t  I T R ~  obtained against the said ~ ~ ~ C T T T .  JI'., 111 lii i  
lifctiliic. upon n-hich all ewcntion I-qned and  n-as le\iecl on 
the  1:111(1, a. the pmper ty  of w i d  - l n d r e ~ r ,  J r . ,  and  it na.;  
sold hy the  S h e r i f  of Carteret  Couiity a t  sale, nl ien Ile 
p u w h a ~ ~ d  the  *aid l~i!cl a n d  too$ f loln the  sllcriff a con- 
T-e-ance of the n-hole tract.  \rliich deed of coare-mice ( 2 1  I ) 
m s  i ~ r ~ m e d i n t c l  pro\  cd heforc the proper authoritie.. 
and  duly registered; tha t  11e paid hi- on 11 111o11~7 f o r  it. and  
that  no par t  TI as pa id  out of the fund-  of the said -\ndi.en 
TT'ilqcx~ J r . ,  nor did thc w i d  h d r e v  \ - ley repap  the  wine 

o r  a n y  p a r t  of it .  The  defendant fn r t l lw nrers  tha t  the sale 
nay  on 21 .June, 1E30-flint he immccl ia te l~  took p o w 4 o n .  
claiming i t  a; his o n n .  and  has  i ~ ~ x : ~ i n ~ d  i n  t l i ~  ad1er.e 
p o s ~ b s i o n  up to the time of tllc fi1in.g of tlle l d l ,  a lwriod. of 
fifteen y e u s ,  and claimr the  be~iefit  of the statute m a &  fol the  
cluieting of titles to lnllrl. T h e  a n s n e r  clcnic;: tha t  the  f e l n d e  
plaintiff's \ \ere  under  age a t  the  t ime of their  l i l a r r i a ~ e ,  hut  
aT er.; t h a t  they TI ere thcri cach of them o~ c r  tlic aqc of t w i ~ t ~ - -  
one Fears. I t  denies t h t  - h d r c n 7  'tTil~on. Sr . ,  died illti w t e ,  
but nrers  t h a t  lic nlncle a last x i l l  a ~ i d  testament slifici(~iit  to 
convey real  eqtate, and  tliat bj- the said will the plaintifl- 11or 
a n -  one of thcm are  entitled to miy po~. t ion of tlie land; i n  
question. 

KASH. J. Cpoli the e~ i r lence  n e  c o d d  not say t h a t  tlie dc- 
fcndnnt h a <  eqta1)li~Iicd the fact  t h a t  -1ndrcv TTilqon, ST., 
ever did c o n w v  the land  to Ili? son, - h l d l e r  TITilson, i n  fee. 
nnd it a p p c a m t l ~ t  tlie f r m c  plaintiff-. v c r e  mar r ied  n l m i  the  
defendants entered. Yet  ns tliiq is a bill f o r  par t i t io~ i .  n e  a r e  
nnahle to  sustain it  on other  z r o i ~ n d ~ .  '2 S t o n ?  Eq. J u r . .  599, 
i n  t reat ing on pal-tifion. arq. "-lnother Iicacl, of concurrent 
jurisdiction is  t h a t  of I,nrtition i n  cases of rcal wta tc  held by 
joint tenants, tena~it.: in  roulmon talltl 1):1rce11~rq." .\lid o u r  
act,  passed originfillx in the  c a r  1 7 ~ 7 ,  Rcr .  Stat . .  cli. S.:. 
enacts. tliat thc .Tudees of the Sul)ei.ic? Court. of Lnn- and  
E q u i t y  a n d  the .Tn.iiccx- of ill(, C o n ~ i t y  Colirtq of Plea; and  
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Quarter Sessions are required a i d  empowered, on the petition 
of one or more persons claiming the real estate of any intestate 
or  othern+ise clainiirig any real estate as tenants i n  common or 

joint tenants, etc., to decree a partition. I t  is under 
(212) this act that our  Courts of E q u i t ~  exercise jurisdiction 

on this subject. To entitle a party to the aid of a Court 
of Equity in making partition, he must state his own title and 
the title of the defendant, whereby it sliall appear that  they do 
claim to hold the lands In one of the characters pointed out i n  
the act. I f  the defendant denies the legal title of the plaintiff, 
or  claims a sale and adverse possessio~~, a Court of Equity can 
not proceed, until the plaintiff has re-established the unity of 
his possession with the defendant a's a tellant in common. This 
can be done only in  a Court of Law, when the title of ths  
plaintiff is a legal one;  for the question of title and possession 
are legal questions. When, by the trial of issues directed for 
this purpose, or of an action directed to be brought, the plain- 
tiff has by the rerdict of a jury establislied his legal title and 
restored the unity of his possession r i t h  the defendant, the de- 
cree in equity will follow of course. I n  such cases, that is, 
when the plaintiff has stated a case in his bill entitling hiin to 
the aid of the Court, arid the defendant denies his title and pos- 
session, the Court will not dismiss the bill, but d l  retain it,  
and give the plaintiff proper time to establish his title and re- 
corer the possession of the share he claims. IT'ilbiv I >  Il'ilki~z, 
1 John., ch. 111; Phelps v. Green, 3 do., 282;  G'clw~tt v. 
V h i t e ,  a n t e ,  131. The  Court in this case has been urged to re- 
tain this bill and give the plaintiffs time to establish their title 
a t  lam. This we can not do. The plaintiffs hare  not stated 
such a case as in our opinion d l  authorize the Court to do so. 
I t  has been before stated that, in a bill for  partition, the plain- 
tiff must not only state his title to the share in  the land sought 
to be dirided, but the title of the defendant, whereby i t  mag 
appear that  they are tenants i n  common, and hare  a unity of 
possession. 1 Mod., 240; Cu~t~ur iyh t  c. Pultney, 2 *Itk., 350. 
I n  this case the plaintiffs allege their title to the land in ques- 
tion, and claim the whole. They deny that  the defendant has 
any title; and if his of the interest of Andrew Wilson, 
Jr . ,  was a fair  one, and made for a raluable consideration, then 

thev charge they are tenants in coimnon with him, are 
(213) clntitlcd to ha re  the land dirided, and their shares al- 

lotted them. 
And tlicy admit tha t  the defendant is, and for maily gears 

has been, in the sole possessiou of the premises. I n  no case do 
they give the defendant a joint title or a joint possession, but 
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malie a case for the action of a Court of Law, n-hen the title is 
esclnsirelv with t11~ plaintiff and the l?ossession v i th  tlw de- 
feadant, and arc calling on a Court of Equity to t ry  an action 
of ejectment. Let theni, if t l q  can. establish their title at lnv,  
and thereby restore the unity of their posse4on n.itll tllc de- 
fendant. and equity d l  aid them, no doubt, in obtainilig parti- 
tion of the land, according to their sereral interests. The hill 
must be dismissed, n~ithout prejudice to the plaintiff'< ~ . igh t  to 
file another bill. The l)laiiitiffs must pay the costs. 

'PER C ~ R I A J I .  BILL DISXISSED.  

JESSE A. CLEXEST I-. THOXkS  FOSTER et al. 

1. d creditor of a firm can not file a bill to stop the bu5iness and tie the 
Iiandz of all or  any of the  pnrtners from disposing of tile effects, 
for the  purpo3e of app1)-ing them, e\-en to  satisfy al l  the creditors 
of t l x  firin : ( ~ ~ i t : ~ b I y ,  and  innc l~  less t o  satisfy hi3 ow11 debt sinp1)-, 
whether his  c l a i~n  against the partnership be either a legal or a n  
equitable demand. 

2. It is only a t  the instance of one partner t ha t  the Court will interfere 
against another, who is appropriating the effects t o  his own use: 
because i n  tha t  case they are  joint owners of the property, and 
he has  no r ight  to apply i t  t o  his q a r a t e  use, thereby learing the 
other liable to  the partnership debts out  of his  own estate, or, a t  
al l  events, depriving him of property tha t  belongs t o  him. 

3. So, if a creditor of one of the  partners gets a judg~nent  against him, a 
Court of Equity will entertain the bill of the creditor against al l  
the partner> t o  pay the  debt or to  have the partnership accomlt 
taken, and paynent ,  made out  of the  surplus belonging to  the 
debtor. 

This cause, after haviiig heen set for hearing, vras transn~it ted 
coilsent from tlle Court of Equity of DAVIE, a t  Spring Term, 

1844. 
The facts, as t h e -  appear upon the pleadings, are as (214) 

follows : 
The plaintiff and the defrirdauts, Thomas Eosler and -1rm- 

field, entered into copart~lership, as traders in i ~ ~ e ~ c l ~ a n d i s e .  in 
183'7, and continued t11c buiiness until April, 1939. The r  then 
sold tlle stock of qoodq to a new firm, composed of the defend- 
ants, Foster nird Gilbcrt ; and the\- ecscnted bonds for the price 
pagable to the former firm. iramely, Clenlent, -Irmfield and 
Foster; of nllicll one for the sum of $1,932.631. to fall due 
2.5 September. 18-20, afterwards fell to the plail~tiff, Clenlent, 
ill the scttleincnt and d i~iq ion of the effects of Clclilcnt, -1rin- 
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field alid Foster amongst the three partie?. Thc  ~ ~ t t l e n i e n t  
took place 25 October, 1639, and included all the copartnersl~ip 
t ra~~sact ions ,  except a demand against one ILobcrts, who had 
bc,>n emplo~ed  1,- the firm as a peddler of goods on their ac- 
c o m t  and had not made a s ' t t le~ne~~t.  A11 t11~ tinic, honerer, 
n nunlber of debts were owiug by rile iirm, ~vhich. in the set- 
tlement, Clelnent and ,\nilfield co\ m:~ntcd  with Foiter to pay, 
a i d  tiiersliip fu~it ls  \\ere k q ) t  I)? tlleiir for that  purpose. 

I n  December, 1 9 0 ,  the plaintiff co~miencid  this suit ; and 
b -  an  origiiial, atuended mid snpl~l(mcnta1 bill4 against Foster, 
Gilbert, Arl~ifield, ('. Harbin, Jalllci F. Illartin, I h d f o r d  Fos- 
ter, H. 11. h r t i u ,  it  is charged that Gilbert has l d t  this State 
and gone to Alaba~iia to reside, and that the book,  papers and 
effects of Foster & Gilbert were in the hand.; and disposition 
of the other partner, Foster, and that  he, Foster, had  become 
inqol~cnt  and unable to pay his debts, and, for the purpose of 
doing so, had applied large sums arid assigned debts belonging 
to the firm of Foster & Gilbert i n  discharge of his o w l  debts, 
and that, in fact, he had assigned to ,-2ustin as a trustee, by a 
deed of trust, all his own estate and all the partnership effects 
i n  trust to secure certain debts nhich  Foster and Gilbert and 
he. Foster, owed to the other defendants, Harbin,  X a r t i n  and 
Eadforcl Foster or to i r i d e ~ i m i f ~  tllem against responsibilities 
for  the firm, and for Thomas Foster himself, not a t  all pro- 

~ i d i n g  for the debt to the   la in tiff, on which t h ~   lai in tiff 
( " 5 )  can not proceed a t  l a v  by reawn tha t  by mistake the 

bond was so d r a n n  as to ni:rke tho ma^, Foster, upon the 
face of it. both obligor and obligee. The bills likewis? charge 
that  Foster receired from the peddler, Roberts, sereral pay- 
ments on his accon~lt to the fir~li, which m n t  to the w e  of Fos- 
ter :rnd Gilbert. The p ra -e r  is. that thc plaintiff mav liax-e a 
dccrce for his dcbt against Foster and Gilbert, and that i t  
11121~7 be cleclared to he entitltd to qatiifaction out of the effects 
of Foster aud Gilbcrt in prc4crencc to those creditors for ~ r h o s e  
benefit t h ~  assignn~ent to -\l:<!i~i n a s  made, and that  Thomas 
Foster and Gilbert may he x>.tl-ained from appl- ing  ally of the 
e f f ~ t h  of the firm to the pay~llent of t l~e i r  qereral p r i ~ a t e  debts 
or to their on n useq, mlt il p:ryncn t tlleimnt of the plaintiff's 
demand. 

Upon the Id l s  thc plaintiff obt:rincd an ordcr of sequestration 
of all the cffects of Foster and Gil!)c.i*t, slid had a reccirer ap- 
poiliterl, vlio lias gone 011 to collect debts clue to the finn. 

Gilbcrt has not :Inmered, and t l ~ c  bill has bccu takrn 2110 

cu~lfesso against him. Ar~nficld t:rkea no part i n  the contro- 
rersy, but submits to any decree. 
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Tlioilias Fo-tt-r :~nr~vcrecl.  tliat ('lr>ii~ciit n ~ i d  .lrnlfii~ld &- 
wived liilll iu t h e i ~  ~ c t t l m ~ ~ l l t .  ~ i d  (lid imt give llilli hi, due 
bl~nre of t11c effects; 21l;o  hat t l l y  did 11ot 1):rj- tlic. d ~ l i t s  of tllc 
f imi of C l e n ~ ~ ~ i t ~  A'uliific.lil t i  Foster.  as  t11c.y joinrll\- co\-cwniiietl 
n-it11 11im to (10. bur tlint h e  n . : ~  >xed i l m d o r  a n d  coiiii,c~lltd 
to pay  I n r g w  auiils tiic~i.cvxi tlinu i. i ~ o \ v  ciilc to tht' i~lniiltiff 011 

the  dc~n~:~nil  non- clai i i~cd I?- hi111 ; a11d lw insists t l ~ c w o i ~  t h t  11e 
i s  cntitlcd to call on tlle ~, la int i f i '  to s u ~ r e n d e r  ti) hiill hi; rliiini. 
t h a t  he  1112~- have tlie l~cncfit  of it. :I:: l i a ~ i n ~  l x < w  1i:licl 1,. l~i i l l ,  
i n  the account of Foster  k (;ilhcrt Iljloll :I scttlclnent bctvci3n 
h i m  a n d  Gilbert.  1 Ic  :11!i1 tllc otllrr defrnd:ll~ts a d w i t  the 11.- 
sigllilmit, to  A i u s t i ~ ~  in ~ m s t ;  alid t!ic- state t11:at the tlcLt.: of 
Foster  & Gilbert ther t i i l  s c n u c d  a re  just dcbts, n11d :ilw t h a t  
the dcbts of Foster hillisrlt' t l ~ c w i n  s e c ~ u c d  :\re just dcl>ts a n d  
not more i n  al lmuit  t h a n  tlit, smil 1 1 ~  ir ill advanc'c f o r  111<1 fir111 

RI-PFIS. C'. .T. -1s to tlw riyllt vl i i r l l  t l ~ p  i l ~ f ~ ~ i d : l ~ t ~  set up 
1111011 t 1 1 ~  P C O I ' ~  ~f t l i t~ ~ t : ~ t t '  of tli(' nc1.0111it~: b~t \ \ . ( ' ( ' !~ I " o s ~ c ~  :~l ld 
Plm11e11t< :111(1 A i r l ~ ~ f k l d ,  1):- rc:rsm r ~ f  t11e py111ci1t of clel~ts by  
Fostc,r, n-llic~l~ the, tn.o 1:rttc.r took nil tl~i.nisc.lve;: that  is :L 
proper  nintter for  all iuquiry ilpon tlic ~ ' r fcrcl~cc,  to nvc'l.t:riil 
t h e  sum dnc  to the, 111:rilitiff 011 t l i ~  foot of the ho~l t l  alloit('d to  
liilil ill the  d i ~ i s i n u  of the rffects of C ' l c ~ ~ ~ e n r .  A\rlufield S Fos- 
t .  7-01,. n.: Foi tc r  n-as obligor :md ol,licw tllrrcin. 111i. d ~ b t  
i s  ; I J I  ~ q ~ ~ i t : ~ h l e  011ij ollly, for  ~vhic11 t 1 1 ~  p l a i ~ ~ t i f f  c:nr li:r\.o 110 

reliclf but  ill tliis C o l ~ r t .  I f .  t l ~ c l ~ ~ f o r c ,  he slionltl lw intl(>litid 
to  Fosleli.. i t  r i l l  f c ~ , i ~ i  :I fai:. doili~ciic~li i r o ~ i i  Fo-ic~r's li :~l,il i ty 
to  11iln. 

B n t  t l i ~  l ) r i ~ ~ r i l ~ : ~ l  q w ~ h i .  i ~ i  tlit, ~ ; I I I W  is, ~ \ - l i ( ~ t h ~ r  t11(> \ ~ l n i ~ i -  
tiff h:79 a r ight  ill t l i ~  C o i ~ r t  ta l i x ~ - i ~  tlw ~ : ~ n : i ~ c i i i ( ~ ~ f  of the  
pnrtnwsliil)  ( ~ f f w t ~  l :~kc~n c~ut nf 1 1 1 ~  l1:1n(l< of tlii, 11:11*t11ihrs t l i i~l~i-  
wlrcs. Fosic,r k Gilhc>iat. o~ tl1c.i~ :lssignc.c~, a n d  the rfi'oc.t- alj- 
p h d  to  th( ,  I I : I J - I I I ~ I I ~  of tl~tl pl:~ii!iiI?'< (ic.',~t, I I ~ I O I I  thc  g : ,o~~i ld  
tha t  t l ~ c  ~ I : L ~ T I I ~ , Y . ;  a r r  1101 nllli, to j i : r -  their drlits, and  that  t!~cy 
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are, or  oilc of the111 is, a1)propriating those effects to their or  
his separate mes. We own that we know of no such equity in  
a general creditor of a 13artrlership. -It the illstallce of one 
partner the Court will ill sucli a case interfere against the other 
partner, bceause they are joint owners of the property, and one 
has no right to apply i t  to his separate use; thereby learing 
the othcr liable to the partnership debts out of hi i  own estate, 
or, a t  all erelits, deprivi~lg liim of property that  belollgs to him. 

So, if a creditor of one of the partners gets a judgment 
(217)  against hiin, the Court of Equity will entertain the bill - of the creditor against all the partners to pay the debt 
or  to have the partnership accounts taken and payment made 
out of the surl~lus belonging to his debtor. That  is done on 
the ground of the difficulty on the creditor and the ruin to the 
business, by proceeding to sell under execution an  aliquot part  
of the joint effects. Indeed, the interest of the debtor in the 
partnership effects is only in the surplus after a settleiluent of 
all the joint debts, and also a settleinent between the partners 
themselves. But there seems to be no principle on which a 
creditor of a firm can file a bill to stop tlie business, and tie the 
hands of all or any of the partners, or one of them, from dis- 
posing of the effects, for the purpose of applying them, even to 
satisfy all the creditors of the firm equitably, and inucll less 
singly to his own debt by note, bond or account. Such a juris- 
diction as the formrr is rx r r c i s~d  i n  CRSPS nf  hankruptciw under 
statutes gir ing the power to take and assign all the effects of 
a bankrupt partnership or indiridual, for  the benefit of all 
creditors. I f  the Court of Equity had an original jurisdictiori 
of the kind, there mould hare  been but little necessity for a - 
bankrupt act. Without such an  act, a creditor of the firm must 
take his remedy by judgment at law against the partners per- 
sonally, and proceed, as upon any other joint judgment, against 
persons ~ h o  are not partners. The nature of the debts to the 
present plaintiff does not r a r y  the case upon this point. -1s 
he can not recover a t  law, he is entitled to a decree here for so 
much money; but i t  is only a general decree that the debtors 
personally shall pay hini the money. The debt does not espe- 
cially attach itself to the partnership effects, more than to any 
other owned by the debtors or  either of them. I f  tlie relief 
which the plaintiff asks could be granted, there is no illsolrent 
partnership, whose concerns would not be brought to a close 
under an  adnliuistration in  the Court of Equity. We can not 
suppose that  one of these partaers is acting in  opposition to the 

d l  or interests of the other;  since 110 complaint is made 
(218) by the one against tlie other. To stop his collection and 
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clispo~ition of the effect-, iq the privilege of tllc other part- 
ner., and can lint 1)c clnimed h tllc l~laintiff. Ilid(.ed the 
hill takes tlie effects alike from hotl1, upoli no :rlleg:~tioii but 
that of the p l a i~ i t i f l "~  haring tlie riglits of a general creditor. 
The firin has a riglit of preferring other creditors of the firin 
before tlie plaintiff, npon the general pr i~ ic i l~ le  pcrrading tlie 
lax-, except i n  cases, not of insolrency, but of bankruptcy. So, 
if the partners so agree betmlen thelnselres, they may apply, 
each his o w l  share of the joint effects, to his scparate debts; 
for, as respects them sererally, the separate debts of each are 
as much his dehts as the joiut debts are, and nothilig but tllc 
duty of one partner to another prevents either from paying his 
separate debt out of that portion of his property, as soon as 
out of any other portion of his property, or as soon as a joint 
debt. I f  the creditor of the firm mere confined to liis remedy 
against the effects of the firm, there nould he more consistencg 
in the present attempt. But the plaintiff is not so restrained, 
but inay r a i v  hi. debt out of the separate property of the part- 
ners to the hiridrance of their separate creditors and may take 
their persons. 

I t  follo~vs, that the orders for a sequestration and a receiver 
must be discharged, and the rrcei7-er directed to settle his ac- 
counts before tlie Master, and pay o w r  to the dcfe~idants, as 
entitled, the moncys in his hands. and delirer up the books of 
accounts, and other clidences of dehts and property, to the de- 
fendant., Foster and Gilbert, or their assignees, respectively. 
And the plaintiff must pay all the costs thpt h a w  been incurred 
under those orders. 

The bill must he disriiissed n-it11 costs as to  all tllc defend- 
ants, except Thomas Foster and Gilbert and -1rmfirld. And it 
must be referred to the 1Iastc.r to take ail accoulit of the sum$ 
r ~ c e i r e d  by the ~ln in t i f f  or - l r i n f~ ld ,  or by Foster and Gilbert, 
or either of thcm, froxu Roberts. on acco~mt of his dealing. v i t h  
or for the finn of Clclnent, Ih.illfield LC Foster;  and nlw to take 
an account of ~ r h a t  nlay he due to tlie plaintiff on liis . 
demand in the pleadiligs nientioned. and of mly prol~er (219) 
dpdnction ther~fro in  ill f a ro r  of the dcfcndmlts, or any 
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1. Interest, gained by one person by the fraud of another, can not be held 
by th 'en~; otl~erwise fraud would alway> place itself beg-ond the 
reach of the Court. 

2. A\n in i t r~unent ,  obtained by fraud or imposition on the pa r t  of the 
father in behalf of his infant clddren,  ma i t  be set aside in equity. 

3. n- l~cn  n bill i.; filcd by a father, a s  the nest friend of his children, still 
infants, to carry such a n  instrunlent into effect, the Court \\-ill dir- 
miss the bill a t  his a\\-n costs. 

This cause n a s  t r anmi t t ed  from CILIVEX Court of Equity a t  
the Spring Terl~i ,  1844, by consent of parties to the Supreme 
Court. 

The folloring are the facts appeari l~g froiii tlw pleadings 
and proofs : 

The plaintiff. are the four infant  chilclrtw of Gatscy Har -  
ris, deceased, a11d sue by their father, Lorick Tlarris, as their 
liest friend. 

The bill Ptatcs that some time aftcr thcl man iagc  of T,orick 
Harr is  a d  his wifc, Gatseyv, her father, Smith Delamar, nish- 
ing  to make a prorision for his daughter and her lillsbnad, and 
such children as they might haw.  nmde a d c d  of gift for a 
1lrgi-o woman rianied Bridget, and her child, Sitiy, ~ ~ ~ h c r e b y  he 
gaTe illem to the said Gatsey dnring her ilntural life, v i t h  re- 
~ n a i l ~ d c r  aftcr her &nth t n  s ~ c h  child or chi!d~en as s!le x i q h t  
h a v  hy the said Lorick. The  bill states that  the dced mas 

v~r i t ten  by one Carrawa- ,  in accordance xit11 instruc- 
(220) t iom giren to 11inl by the said Sinith. who rolunrtarily 

executed the samc. and causrd i t  to be at tei txl  by his son. 
TT'illiam S. Dela~rlar. R I I ~  then dc!ircrrcl it to Lorick Harr is  
for the heucfit of his r i f e  and children; and also put .the slaves 
into his possession. Thc bill then charges, that  a short time 
licforc his death (which happtwed in 1842). the father, from 
~ 0 1 1 1 ~  niiknom1 causp. becmne incerisccl with his son-imlan and . daucliter, and wislled to rctract his gift, and, n i t h  the ~ i e w  of 
yo d n i n ~ ,  that  in hi.. cbqcilcc he wcwt to the house of said Lo\-- 
i rk,  and b r  threats and forte cxtortcd from his danqlitcr the 
(lpcd, :llid d ~ s i r o ~ - c d  it I)eforcl i t  naq reaiqtcrrcl, o r  si~pprc,ssed it, 
so a. to dcprirc the l)lai~l:iff. of the hcn~fir  tiicreof. 

XI..;. T1;lrris tiicn d i d ,  lcaring tlre four infant l)lnilitiffs, hcr 
child re^^, and also her father. sur r i r inq  her. ' 1 ' 1 ~  negrocs con- 
t i u d  in thc l)ossc.sion of Lorick Hnrris  m t i l  thr  dent11 of 
bo!h Mrs. H a r r i i  and h r r  father, nlleii thry  ere taken by 
Stcp11c.n T b l n n l ~ r ,  as tlw caccntor of the nil1 of his father. the 
<aid Slnitli. 
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Harris, because it had been improperly drawn and contrary to 
the instructions given for it. Which belief they founded on 
the character and grneral conduct of their father, his purposes 
at  the time, and his allowing Harris still to have the use of the 
negroes during the life of the father, and, particularly, on the 
disposition of the negroes in their grandfather's will, executed 
after the death of their mother, in favor of the plaintiffs. I n  

the will, Mr. Dclaniar gives Bridget arid her four chil- 
(222) dren their born to the present plaintiffs, and directs that 

they shall he hired out until Joseph N. IIarris, the 
youngest child of his daughter, should arrive to 21 years. and 
the hires applied to the education of the said Joseph and his 
sister, ,\an, and then to be equally divided between the four 
children, ~ v i t h  a contingent limitation, that, if either of the 
children should clie before the division, his or her part shall go 
to the s u n  T1vors. ' . 

The defendants further say, that no coiqlaint was eyer made 
by the mother or the father of the plaintiffs, that they had been 
improperly deprived of the detd, or induced to give it up ;  for 
they well knew that it was the father's intention, by another 
deed or by a will, to make the provision as he had first intended 
it. And, they say, he did so, substantially in his mill, as before 
set forth. The defendants admit that after the death of the 
testator they found the d ~ e d  of the tenor set forth in the bill 
and before admitted in the answer, among his papers, but in 
the cancelled state, having the mine of the maker and witness 
both torn off; and they say that, haring then no knowledge or 
belief that any claim would be set up to the ilcgroes unless 
under the mill, they took no care of the paper in question, but 
tbre:~ iit avay or lost it as mere wasre paper. 

J .  TI'. Bryan and Iredell for the plaintiffs. 
J. H. Bryan for the defendants. 

RUFFIN, C. J. There could hardly be a more useless litiga- 
tion than the present, since, by the deed, as the bill ~ o u l d  set i t  
up, and by the will, the plaintiffs get nearly the same thing: 
the only difference being that the profits for a period are de- 
voted to the education of the tn-o younger of the~ii, and then 
the negroes and their increase to he equallv divided between 
those then lioing. There is no intinlation that there is a de- 
ficiency of other assets of the grandfather to answer his debts. 
I t  seems, therefore, essentially, to be the bill of the father, and 

to be brought for the mcre purpose of gettiug the prop- 
(223) erty from thc ina~iagement of the grandfather's executor 
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into his o~vil  11~llida. T h i s  is  iileutiolied ra ther  nit11 a ~ i e ~ v  
to the costs, t l ian to the  merits.  F o r  the  merits depend on 
d i f fe r~ l i t  c o ~ ~ ~ i d ~ r a t i o l l s ;  aud ul?oil tliem our  opinion is  against 
the  bill. 

Therc is iio c ~ i d e n c c  tha t  the  fat l ler  obtained tlie deed hy 
force, f raud .  o r  undue influeiicr. S o r ,  indeed, do the plaintiffs 
give a n y  ericlence tliat the deed eyer exiqted, exccl>t tlie ad~li is-  
siolls of the aliswers, and  the d~positiioii of the  dei'cl~dalit, V i l -  
l i m l  S. Delamar.  ~ v h o  xTas esaniiiied under  ail order f o r  t h a t  
purpose. H i s  depositioli is to thc  wnlc  purport  nit11 the  an-  
swers, and  ful ly  sustains tlieli~. Alccording to that  statcmcnt, 
the  allegations of the  hill as  to tlic preparat ion of the deed. 
under  irlstrnctionr gireii to  t ! ~  n r i t e r  by  t!ir cioiior h imwlf ,  
t h a t  the  lililitatiorl ~ ~ . a q  to tlle dauglitcr's childrcn by her  1111s- 
band, H a r r i s ,  o ~ l v ,  ancl tha t  l r ~ i o ~ v i i ~ g  thiq, X r .  Zklainar freely 

'executed the d c d .  are, i n  evrisv essential l~ar t i cn la r .  falsified. 
" 

t e r  by nnj- marr iage,  and  gare  iiistructioiis to tliat effect, llot to  
the  wri ter  of tlic dccd, hut  to  his  son-in-lan-, Har r i s ,  n ho n as  
to  h a r e  the dred l r e l p r c d  n c c o r d i l ~ e l ~ .  T h a t  lie did not d o ;  
but,  on the other halid, had  a deed drav-11 which res t r~c ted  the  
prorision to his 01\11 cjliildreli o n l a ;  brought i t  to  tlir old gel]- 
tlenian, as  one prepared according to the i i~strnct ions.  and ,  con- 
sequently, as  containing a limitation to  a l l  the daughter's chil- 
dren. and.  in  a blind confiderice of his  son-in-lan's integrity. the 
fa ther  was inclnced 1 3 ~  those representations to esecute i t .  I f  
it he said it n-as the party'- o-rrn fau l t  t h a t  he did not read the 
instrumrnt ,  a s  lie n a. able to do, and,  therefore, that  hc must 
be presunied to h a r e  k n o v n  the coiitents; the m w e r  is; thnt  tlie 
presumption o d r  stands unt i l  proof of the fact  is produced, 
and  that .  here, the actual  imposition is  e ; tahl i~l i rd by proof of 
the instructions. tlie r'ariancc of the inetnlinent f rom them, 
~ ~ l l e n  i t  v a s  reprewi tcd  to accord nit11 thcni, a n d  t h a t  the 
fa ther  did not ,  i n  fact.  read tlic deed, hut,  b r l i e ~ i n g  the  fal,e 
r e p r e w ~ ~ t a t i o n q  made to him,  esecutcd i t  as  coiltailling oue pro- 
rision, 1 ~ 7 1 1 ~  i t  colltailicd miotlier, mater ial ly  different. 
Tlnls put,  i t  rras a casc of plain i n i p s i t i o n  on thc (224) 
donor, and he  n o ~ d d  hart '  been cntitlecl, by the llclp of 
this  Court ,  to  have tlie dced callecl ill and  cancelled. Clear17 
he  would be so entitled as s y a i w t  tlic author  of the  f r a u d  llilu- 
self, as  to a n y  ilitereqt d e r i ~  cd h- Iii111 f rom the deed. So, too, 
intcresrs gaiiicd by OIIP persoil by  tlic f r a u d  of another, can  not 
be held by tliciii; else f r a u d  n ould a ln  ay. place it-elf beyond 
thc reach of tlic Court.  Ilr i c l q e l l ~ i r , ~  r .  C T I C I ~ U ,  2 Ye>.. 627 ;  
H u g u ~ n ~ ~  c. Bosel:/, 14 Yes.. 273. T h e  fa ther  had  a right,  thcrc- 
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fore, penrmbly to rcclrcs3 l ? i m ~ l f  by obtaining the instrument 
from tlie perwri nllo liad imln-operly procured it,  and ~ ~ l i o  
~ rou ld  ha re  bwn conil~rlled by a C'nurt of Equity to surrender 
it to be cancelled. S o r  can the present plaintiffs, alihougll not 
co~ l~cn t ing  to the S I I I L ~ C I ~ ~ C ~ ,  nor capable of consenting, insist 
upon thc drcd non. b e i q  sct 1113, if i t  sufficiently appcar against 
them, that  upon tlw bill of tile supposed donor there should 
hare  hccn a d+cree to d e l i ~ e r  U ~ J  the deed. Sucali, n-e hare  
~Iiown. ~ r n u l d  linrc b w i  thc caw 11po11 tlie sridclice of the 
plairrtifi's nncle, the wbwribing ~nitneqs to the d(1ed. -1nd that  
ericlcnce is stronqly fortified both by what o t h e r ~ i s e  aplmus ill 
the cauv ,  2nd by nliat docq not aplwnl.. 111 the first l ~ l ~ r e ,  
ewrgthiiiq t h t  \lac, dniie by X r .  Delalmr,  aftcr Ile got back 
tlic. deed, is conqi\tent n-it11 tlic a (2co~i~l t  his son g i ~  e3. ITe did 
n ~ t  t:tkc back tile initru:ircnt nit11 tlie intent to d e p r i ~ e  his 
daughter's family of tlir use or ultimate property of the ne- 
grocs. On the contrarv, :I; lonq ar hc lived, he let thcm remain 
nit11 ITarris, and by liii n-ill he ga le  them to his cliililrei~. I t  
is true rhat, as cvcntq turned out, the remainder goes to the 
s n i n ~  p3rsons *Ilo ~ ~ o u l d  ha\-c ;,ad ~t undcr the deed; for Xrs .  
Harr is  !md 1:ut c:lc sct of c!lildrru, !,n~iiig d i ~ d  bcfore 11c.r S ~ s t  
l t u~hn~ id .  13nt the provicio~i bv tlip n ill is in accordance nit11 
tlLc :IT on c d  i .rawn for c l ( ~ h r ~ ~ j  i ~ ~ g  the clccd, and pro7 es that i t  

a< clmt~oyed with an hontst purlmsc., 11ecause i t  ~ m s  not the 
ins t rur i~mt  the party thouclit i t  ~ m s .  Agniil. i f  tliiq 1-PprewI- 

tation by the cub~crihing ~ r i t n e s ~ ,  who lieard the instruc- 
(223) tions ?in-en to Harris ,  the father of tlie plaintiffs. ~ v h o  

were present vhe1i lie brought the deed, and heard him 
state, that  it v a s  n r i t t r ~  according to the inrtn~ctions,  and 
k n o m  that  his father signed i t  ~ r i thou t  reaclinq it.  and mas 
astonished and indignalit ~ ~ h c n  h~ n.as afterwards informed of 
i ts  contents; if, we sap. thic, could br disputrd, i t  must be upon 
tlie knon,ledge x i d  by the trstinlony of Loaick Harr is  himself, 
~ v h o  nTns a party to the trmlraction throughout. Then, his put- 
ting himcelf forx*ard as tlic ptochcin nnri of the plaintiffs, and 
therrby keeping Iiiniself back as  a witness, is strong to induce 
the belief that  this eridence as to his conduct could not be con- 
tradicted hy him, but that  he ~vonld be obliged to confirm it. 
Yor  i~ there any erjdcncc as to the mode in which 31r. Dcla- 
mar  got the deed again, e x q t  wlmt he said to his son, when lie 
returned ~ r i t h  it,  ~ r h i c h  mas, that Harr is  had giren i t  LIP. 
That, too. is confirmed hy tlic fact that no con~plaint  was made, 
o r  anything said to the contrary b- Harris ,  as  long as Dela- 
mar  lived, which n as iix r-cfirq aftern ards. 

Our op;1lion, thcrefnrc, i~ thnt the clccd was obtained from 



the defc~nilnat's tr.stnror 11- mi,it:~kc oli l l i3  pa r t  n ~ l d  siwp?ise, 
a n d  by illf in ip i ; i t iou  of the 111~iutifi 's fat!ic, Loric3k l I n r r i > ,  
a n d  tha t  i t  o n , d ~ t  to hnl-c: I~ecli g i w n  1111 to br  r ;111e~lI~d.  :IS i t  
v a s ,  nnd onght not to l ~ e  5c.t up ; and, t l l (wfore.  il~:lt  the 1)lain- 
tiff's bill s t n ~ ~ t l  t l iml i scd ,  and. ~ u ~ t l c r  thc  c i r c ~ u ~ ~ q t a n c c s ,  nith 
c o ~ t s .  1-0 hi. p i ( l  13.- Lo\-ink EI:~rlis,  n-hi) h a i  so ilt l l~roperly and  
mii~ccersarily iltstitnicil t ! ~  quit in  ill:. 1l:rnlr of his  children. 

PEK CUI:IAAI. DECIXED ACCORDISGLY.  

2. \I-here two for1n n c o ~ ~ l r t n e r s l i ~ ) ,  a n d  one uf t l ~ c i n  -('11- ou t  one-11alf of 
his  interest  to  a th i rd  perion, n.110 is appointeil c ~ ~ l e ~ x l  agrwt and 
mnnager of tlie firm, the  la t ter .  tl1oiy21 rezponiiblc t o  other  Iwrwns 
ns  a pa r tne r ,  is no t  50 t o  t h e  p a ~ , t n e r  retaining hi. ol . igin;~l  i ~ i t r w i t  
in  tlie 61.111, but is only responii l~le  t o  hiin a> a y n t ,  nnil n. .;;~:>li 
lie is ent i t led t o  ;)roper compensation for  h i s  ser\-icci. 

This canqc, l l n ~ i u g  h e m  qct fo r  hearing, v x q  remorccl f rom 
tllc Court  of F q n i t ~ -  of B u s c o x n ~ .  a t  S p r i n g  Term.  1S44, to 
tll? S~prCl l le  Collrt. 

T h e  bill n-as filed i n  F ~ b r u a r ~ ,  l s 2 9 ,  aacl chnrqei that  i n  
1,936 the plaintiff and  the  defenclnnr, James  H. Tatc ,  hccmne 
partners  torctlier in  ~ l ~ a k i n c  n contract ~ i t h  the p - e r r i i u r n t  f o r  
carryinq tlic ~ n n i l  on n ccrtain route i n  Georgia f o r  E m ?  y n r r  
f r o m  the 1st d a y  of Jnnlmry.  1896, a t  $6,150 min i~gl ly :  and 
th3 t  they v e r e  cquallv illtrrr.ted thcrcin. each b c i q  entitled 
to  a moiety: tha t  thcv : ~ ~ c o r d i n c l y  entered upon the  l ~ c r f o r n -  
mlcr of the contract.  and  pu t  on the line coaches, horceg, and 
other  stock to the rn lne  of $6,091, :md continued their  opera- 
tions up to N a r c h ,  Iq27. n h n ~  the  stock a n d  contract n e r c  <old 
out to cne T i l i o n ,  a t  the price of $10,000. The  bill  state;, that  
a f t ~ r  t h e  contract 11-as made  b y  the  plaintiff a n d  J a m e s  H. 
Tnie  v i t h  the  ~ o r c r r i r n r n t .  the defendant, Robert X7. Tate,  a 
brother  of said Jnmr ;  IT.. rntered into nn agrcc~nent  nit11 the 
said James  H., 1 , -  n l ~ i c l l  the two hrotllcrq hccanle partner.. as 
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bet~veen themselres, the said Robert W. becoming entitled to 
one-half of the original sharcl of James IT., a i d  the latter re- 
taining the other half thereof. The plaintiff resided in Bun- 

conlbe C o u ~ ~ t y  in this State, and took no personal man- 
(227) agement of tlie line and property in question; but the 

whole was under the care and ~~iaiiagement of the two 
Tntes jointly, though chiefly that of Robert W., 1~110 received 
the inonry paid by passengers, the pay from the gorerninent, 
or  nearly all of it, and made the sale to Wilson and received 
:he price from him, and also made the necessary disbursenients 
for keeping up tlie line by eii~ployiiig and paying drivers, pur- 
chasing horses, coaches, provender arid other necdful supplies. 
The bill charges that  large profits n v c  made on the contract, 
and the sale of the stock, as the dcfeuclant represented to tlie 
plaintif4-, and as he belieres, and tllat all the effects were re- 
ceived bv thc dr~fcndants, or one of them, Robert TiT. Tate, and 
are retained bg them or hini, without hnring paid to tlic plain- 
tiff anything for his share of thc profits, or even his advances 
of tlie origiual stock. The 1)rayrr is for a recovery and account 
of the partnership effects, from each of the defendants, arid 
that the defendants may be decreed to pag the plaintiff his 
sliare thereof. The defendants answered sererally, and each 
admits the partnership as charged ill tlie bill t o  11are been 
originally made betwec.11 the plaintiff and James TIT. Tnte, the 
contract with the government, the advance of stock and tlie 
line in operation, and sale to Wilson, as stated in the bill. 
But both of the defendants deny positirely that Roheri W. 
Tate was a partner in the contract, originally, with the plain- 
tiff and James H. Tate, or tha t  there mas any partnership be- 
tu7een the defendants themselves, in respect of the inoiety of 
James EI., or  that  the defendant, Robert W., had any interest 
~ i~ha te re r ,  directly or indirectly, in the contracts and property, 
or any colicern with it, saring ollly as the agent of the plaintiff 
and of the other defendant, who, the defendants say, were tlie 
sole partners and owners of the property, entitled to the profits, 
and liable for the losses. The defendants state that  Robert 
W. Tate was employed by the other defel~dant to eo:iduct the 
business, as inanaging agent, at an a n n u d  salary of $700; and 
they admit that  in that character he receired and disbursed all, 

or nearly all, the funds of the conccrn. And the de- 
(225) fendant, Robert W., annexes to his answer, as a part  of 

it,  an account of his transactions for the firm of New- 
1n:d & T~ntc;  which shon.s the receipts by him to the amount of 
%l,EiS.l i ,  and d i sb~~r~e i i i cn t s  to the amount of $31,470.34, 
tllus 1~n1-iilg a bnlnuce due to him of $19E,li.  The defendants 
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t-11011 tlic i~l:iii~ (~u(>btiol~ in tIi(1 ( '~LIw,  T i  hich i i  the right of 
the 1)laintiff to 11ar.e an  account agaiuzt t h e e  partie\. the 
opiniou of ihr Court i i  for tlicl plaintiff. I t  is yeldcd,  as :I 

uiatter of conr~c.. that t l ~ e  defcudaiit, James  I%., i i~d i~ idua l ly .  
as nil ackilonldged p a r t ~ ~ ~ r  nit11 the pl~lintiff, mukt c o a e  t o  
all accouut. 13ut i t  is said that Robert If-. Tate was not liable, 
a ~ ~ d  t h i e f o r c  that 11is a~lini~ii i t r :~tor is ]lot, because the hill is 
not filcd agaiiist l1i111 ii1)o11 111- lL11)ilit~ us tile ngvilt of t l ~ e  firill. 
ha\  inp it? fuilils in liis hands, but, as b h g  l~ i l~ l ic l f  one of the 
partners;  nhcreas, in fact hr  W ; I ~  ~ ~ o t  a l )ar t i~cr  in a n y  icn>e, 
i~eitller with i l w  p1a;ntiff and c Jan~~ l s  I T .  Tate, nor c ~ c i l  v i t h  
.T;llnr.s 11. Tate ill ~.ril)ec.! of Iiic i~miety. I f  \ \e  are to judge 
froin the 111:11111rr ill ~vll ic!~ the l ) : l r t i ~ ~  11avc~ taken their testi- 
~ n o i ~ y ,  t1ir.p inust l l a ~  c brc>n ~ u i d ~ r  a ~ i i ~ g i ~ l a r  delusioi~ on both 
sidw, its to tllr ~?.rounds 011 n-l i i i~l~ t h  1)l:iiiitiff C O L ~ ~  ha\  t3 relief 
against Robert \\r. Tat(.. The 1)lailltiff 1i:is takcil many and 
\-erg ~olui~i i i ious  clrl)ositio~is. to t l ~ e  a r t s  and d(~1~1rntioiis  of 
Lot11 the dcfc~ldmlts, trilding to c,-tahlish that  all tlirw of the 
p::rtici n i w  o r i q i n a l l ~  eop:lrti~(~rs. or 11eca111e so in this coil- 
t r : ~ ~ t  I,\- sn!)ic~cjuclii :~grce i~ie~i t  hi3tneeil the three, nl)ljarcmtly 
u111li.r tllo hv1ic.f t l ~ n t  cur11 a .tat(> of things v a i  iiccesc:lrv to 

cntitlr the p l a i~~ t i f f  to :I dccree agaili.it Eobcrt Mr. Tate. 
(230) E u t  that i, a i~libt:llcc, as a gcileral l)ril~cil,lp of 1;1n ; for 

tliat the def(xudant na3  liable to account, as hariilg rc- 
ceixcd t l ~ e  fniidq, (lither as the a q m t  of the fir111 reallv existing 
and ~ ~ r c w l y  as y w t ,  n-itliout ally interest ill himself; or ns 
such agtwt, h a r i i ~ g  also ail intcr(,st, uiidcr a separate agree- 
mc i~ t  bct~x-c~ii 11ii1l and oiic of the pnrtirs, in the s l l a r ~  of that  
p a t  &t, in t ru t l~ .  such evidence of a gci:cral p:lrt~icrsliip 
between thc tlnee cinl not arai l  the plaintiff in the preseiit suit ; 
Irccnusc tile hill specially excludes the idea of a partnership of 
that h i d ,  arid itatcs that James H. Tate Tws the sole partner 
of the l h i i ~ t i f f ,  and that the interest of Robert TIT. Tatc arose 
h r  211 aq~cenlent betnrerl thc brothers aloiie, and rxtcndrd to  
the onc-half of James H. Tntc's moiety. On the otller hand, 
the defeildants h a ~ c  taken as inaiig dc1)ositions to prove, soillc 
tliat Ihbe r t  W. was agrat  oidy for the firm, coiisisting of his 
brotlicr and the l?lairitiff, and others, tliat he was not a general 
partner with both of the other parties, hut xms tl~cri a g m t  and 
conccn~cd ill interest ill his hrothm's <hare onlv, by a private 
agreement brtn-eel1 t l iov t n o  alone, as if he co~ild be held liable 
to acpouut with the otllrr dcfrndant, to tllc plaintiff, only in  
case lie Trcre a geiieral partucr. 

\Ire are not prepared to say that  if Robert W. Ta t r  were 
mei-el- tllc agci~t ,  the bill is not so founded as to entitle the 
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plaiutiff to a clecrw n e : ~ i ~ i * t  Iiilii to account, f o r  i t  distinvt1)- 
charges his gelicral :icc~icy a i d  inal iagel i lc~~t  a n d  qnlt. of tlie 
1)rol~erty and rcwil) t  of 111c frnld* : :1nd i t  is not percci\ ecl n lir- 
tlie 1)laintifI's l igh t s  arisiup fro111 t11c fact> hhould he impaired 
by uiitrul>- s tat ing fur ther  tha t ,  he.irlcq 11 ~ i ~ l g  acelit, tha t  perboil 
lind a n  intereyt uudcr  hi< brotlicia. a ~ i d  t l x t  1w h a d  also nctecl 
i l l  the bn.inew by r i r t ~ i c  of 11i:lt iirtcrebt. 

B u t  up011 the que-tion of f a r t ,  nhet l ler  Robert  TT'. T a t e  h a d  
all ilitercqt m ~ d  the 1lntui.c of 11. tlw opiilion of t h e  Court  ic. tha t  
the s t a t c ~ n c ~ l t s  of t l ~ c  hill arc  ~,cnll- according to tlie trntii ,  a i  
eqtab1i;lied hr tllc, ?I idrnce. Tllc plamtlff llas prorc~d :I g w n t  
~ a ~ , i ( > r y  of declarations of hot11 of the  clf,fendants, when rli(ly 
n c w  toeetlier and tllmrr, and  also C O ~ I  cr-ntions h e t ~ w c n  
tlic plaintiff' altd the clcfc~iclantq. froiil vliicll  the nit11c.s (2211 
collected, that  a l l  three, of time 1)erqoiib n c r e  r e c o p z e d  
hy each of tllcm as partners  with each o ther ;  a n d  so. perllnl~b, 
\I(, inigllt also conclude, if n c  n ~ r c  sonfincd to tha t  PI ldence 
irself. B u t  tllc t r u t h  no d o ~ t h t  i.. tha t  11ic~ partie., knon illg t h a t  
each h a d  a n  interest,  bl)olx of Robert TT. Tntp 2 3  :rli o n n e r  of n 
p u t  of thc line. a <  ~ c l l  :a. t11eiu.el~ es. \ ~ i t l l o i ~ t  being part icular  
to dcqigl~ate tllc or iein a n d  na tnre  of the, re\pectixe interests, 
and  frorli that  the n*iti:c=es ~ m t u r a l l -  enongh concluded. tlint 
t l i v  \!-ere partiler.. h~ joint agrecliicwt. nhcrc111- thc plaiiltiff 
\In. half o ~ n c r .  and  the other two a four th  w c h .  Bnt the hill 
:~clrnits thot  t h e r ~  IRIS no joilit n ~ r p e m c n t .  a n d  %tat(,. that  
Holm? T. T a t e  h c c n l u ~  hi. hrothcr.' ~ ) a r t n e r  ill his shnrr.  :llld, 
by ~ i r t n c  tlit.rclof. and  by agrrcillcirt wi th  tlic other  liartic.., he- 
came the general manngcIa of thc l n l ~ i n e ~ ~ .  :wd got ~ l l e  effect. of 
the f i rm into hi. l ~ x ~ i d ~ .  Allid that ,  ill thc opinion of tlli. Clolut, 
is the effect of the   wight nf tlie cridencc. I t  clearly cstablishcs 
tha t  Robert  TT. T a t e  c l a i ~ u t d  to  l iare  a n  intcrc.t. as o n n c r  i n  
some n a v  or to  some extent. a ~ i d  t h a t  other parties r c c o p i z e d  
sltcll interest i n  him.  Tliouell m a n y  ~ ~ i t n c s s e s  t l~oupll t ,  f roin 
indefinite esprc- . ions dropped from the  s c ~  era1 p a r t i t i ,  tha t  
Robert7? ir1tere.t I I X ~  tha t  of a general par tner ,  yet tha t  n as 
but a n  irnprescioti d c r i ~ c r l  f rom l o o v  dwlnrations, not desccwcl- 
illg into particulars. T l 1 ~ r e  the origin and  na ture  of Rolicrt'q 
interest by itqelf becanic distinctly the  .nl)ject of o b s e r ~ a t i o n ,  
thc pa~ttic.  speak of i t ,  3% r c p r - i c ~ ~ t e d  ill the hill, to coilriqt of 
one-fourth p a r t  dcr i \ cd  oiit of the ~ . l i a r c  of hi+ brother b r  a n  
ngrecment hetnecn tlirm alone, l ~ n t  Bnonil to the pl :~i i~t i f f  a n d  
recogiizeel 1)- I l i~n .  T o  tha t  extent,  Rohcrt TT. v a s  the ns*ignre 
of J a m e s  H. T a w :  ant1 tlierc c rn  hc no doubt t h a t  aq a l>crioIl 
1m.i i 1 1 ~  a n  ii~terc.t, a ~ ~ d  :11so ha. i i~a thc. f'liiid. he 111211- bc c a l l d  
on to account to tllc l~l:~intifT. T h u s  ncconntinp, i t  iq t rue,  he 



I S  TILE SUPItEME COURT. 

d l  not be directly liable to tllc plaiiiriff for ally losses sus- 
tained, if any Illere be, unless by hi? on11 fault as agent; be- 

cwube, altl~ougll hc 11li$1t be lial~l(, for t!le contracts of 
(232) the firm to third persons as a partner, je t  he u a s  not a 

partner n i t h  the plaintiff, n, bc.tx-een themselves, to 
qllarc thc profit or 10s.. Tl1:lt \v:ii bctneen thc plaintiff and 
J : i~ t~ i~~  11. Tate ;  m d  to the hi ter, 1:obcl.t TT. n as to look for a 
1m:tioii of his profits or make u p  a 1)ortion of his loss. For  
the samcx reason, to his caw i i  ]lot applicable the principle, 
that, cxccpt by agree~neilt, an acting 11::rtner can not claim com- 
pensatiou beyond his share of the profits. for the rule proceeds 
011 the gromid thn: tl:c i . on t i a~ t  of part11er4lip stipulates what 
tach ib to contribute and rcce i~e ,  and, therefore, it  can not em- 
brace a case ilz which there is no contract of partnership be- 
t71 w11 tlw 13l:liiltiff and the party rende:ting a service to the firm. 
S o  doubt, therefore, Robert TI-. Tatc will be e a t i t l ~ d  to 
reasonable rcmunei-ation, as against the plaintiff, for his time 
and labor, or. such as lnav 1 i : ~ ~ e  been fair11 agreed on brtwecn 
him and the othcr parties. T h r e  must, therefore, be the usual 
decree for an  account againrt the defcndant in his own right, 
and a i  a~ lu i in i s t~a to r  of Robert TIT. Tate, and also, unless the 
defcndant .hall admit sufficient assets of his intestate. there 
must he an  inquiry as to the assets 1~7hich the defendant has 
orb ought to hare. 

DASIEL LEWIS, Admr., etc., 2). KILLIAJI ICEJIP'S EXECUTOR. 

1. A testator bequeathed certain slavci to his son A for life, and a t  his 
death to  his son, if he arrives a t  the age of maturity, but if A 
sl~ould have no son or this son should not arrive a t  maturity, then 
to  be equally divided between B and C:  Held, tha t  this was a 
vested legacy in remainder to  B and C, subject to be divested on 
the happening of the contingency mentioned in the will. And if tha t  
contingency should not happen, the intere;t would pass to thc per- 
sonal representatives of the ulterior remainderman. 

2. The relnainderman after a life estate in a slave can only ask the aid of 
a Court of Equity, during the life-estate, to protect his interest 
against anp improper disposition by the tenant for life. 

3. After the death of a tenant for life of a slaw, the remainderinan 
can not call upon his represcntatire to account for the value of the 
slnre sold by the tpnant for life, unless such tenant acted in bad 
faith and sold the whole interest in the slave, or sold his own in- 
terest fraudulently with a view t o  his being taken out of the State 
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or  t o  wnie per~o11, who, lie h e \ ~  or  liad reason to  helieve, ~ o u l d  
tnke him o ~ ~ t  of the  Stat?.  

4. If the slave, tlioupll soltl, sllol~ld die during the life of the teni111t for 
life, or  cluriiq t h a t  t ime should become deterior:lted i n  value, the  
re~nainderuian i n  the  forn~cr  c;i+ can clniin nothing, imd in the  
l a t t e r  only the  value a t  the death of the t m a n t  for life 

This cail*e, ha\ i i ~ g  hrcn .et for 11e:lring. naq rc.mo\cd by 
co11-ent from the Court of Equit- of B L ~ F T ,  : ~ t  S p r i m  Term. 
1844. to the S i ~ p r ~ n ~ e  Conrt. 

The hill sct; forth that  JOYCI)~L T ~ C I I I ~ I  d i d  ill t l ~ c  y ~ a r  1521, 
having first 1~i;qde z : ~ ~ d  p : ~ l ~ l i ~ l ~ e d  in ~ r ~ ~ i t i i ~ g  :I last will ~ 1 1 ~ 1  
testnmel~t, nliich ~vxq duly a c l ~ ~ ~ i t t c d  to prol~at t  by the proprr 
authority, and ;he exec~ i to r~  therein ha\ inn refused to qualify 
aq quell. T\-illinn1 Kcnip n a r  al~pointed ;~tltniili.trator ~ 4 t h  the 
~ d i  i i i l ~ l ~ ~ i r d .  11, t l u ~  'riiil Ti!: ti,(. trot2tOi' htq!!~;lt!:~d flc fu i -  
l o n j :  "I p v e  a i d  beqiic~ath to 1117 so11 TYi1li:nli Iienlp 111- 

neproe. D o r c ~ ~ +  and Ruth  diiring his nntnral life, mld a t  his 
death to hi;: oldt~.t lnrri'ld con if he a r r i ~ c  at the ape of ma- 
tu r i t - ,  biit if hr slroiild hare  no soil. or lip 5lioi1ld not nrrire to 
full age, iil that cnsc wicl nezrocq 1)orcns and Ruth  n i t h  
iacrcase to br equally dir idrd 11ctr\cc>~l 1117 tn o sons John (234) 
a n d  D. TIr. Rcmn." Tllc hill thcn qtates that this b~nncs t  

bill sek  fed; t ! ~ t  J&l: : l i d  D. Mr. ~~k~ died d u r F q  the life- 
time of the tenant for life, :md that tllc plailltiff n a s  duly ap- 
pointed his rcpresentati~ e ;  that  TTillinln I<c~up is dead n ~ l d  the 
clcfendnnt i.c Iliq executor d ~ i l -  appoilltccl; and that wid  TTil- 
limn cliuing his lifciinie cold several of the negroeb xlio \wre  
of the incrensc of the i n i r l  Ruth  and Dorcas, some of 7~7hom 
were carried out of the Stntr and are in posseision of perions 
unl rnom~ to  the l)lai~ltiff: that the leqacy to the said Johll  
Kcmp :uld D. TI-. Kc11117 v a s  a vested reinaiadcr, and upon 
th t i r  cleat11 carricd thcir intercst i n  the wid  s l a ~ r s  to their 
persoaal rcprescl~tntir cs. TIP hill the11 p r v s  that the defeiid- 
ant 1 1 ~ ~  hr dccrccd to dr,li\-er over to  the plaintiff the ~i-llole 
of tlic negroeq em1r:lcccl i~: the said bequcst. a i  the l m w ~ i a l  
representnti~e of the snid Jolm and D. TIT. Iiemp. and to ac- 
count v i t h  l i i ~ n  for the ~reproeq sold, togcthcr nit11 their in- 
crease qincc iaid q:~lcq 11. the snid TTilliam ICe111p. his testator, 
and to nccoimt nit11 him for their hircc, and for general relief. 

Tlie d ~ f ( w d a n t  bv his anqwer contcndq that  tllc hequert to 
John and D. TT'. Kc111l1 lap-cd i i ~ t o  the ebtn:e of J o q h  I i e l l l l ~  
tlic original teqtafor. fimn the fact that  they died in the life- 
t i l i ~ ~  of tlir tcilnllt for lift'. :\lid admits that TTilliam never 
llad a son, and dird ac qct forth in  the bill, and that he is the 
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esecntor of his d l ;  he further admits that  the plaintiff is the 
rightful rcprcscntatirr of John and D. W. Ke~u l ) ,  and that  
Ti l l ia in  Kemp during his lifc sold wreral  of the negroes dr- 
sccwtlants 'of the original ctock. 

S-isii, J. Thc 1)rincipal questio~i prrsented ill this case 
was subst:~iitinlly dccided hp this Court in L c ~ z s  1 % .  h'initl i, 

20 S. C'., 471. The parties then nerc  thc same 
( 2 3 5 )  as in this caw, exccpt that, being a t  law, the plaintiff 

sued as adniinistrator with the will allncxed of Joseph 
ICrmp alone, and tlw decisj~li  was ulwn the same clavet' cf 
Joseph I h n p ' s  will. I n  that case the Court ruled that the 
plaintiff could not recover, because the assent of TVilliain Remp 
to the legacy for life was a11 assent to the ulterior limitations 
orer to John and D. IT. Iieinp. The lcgacy to John and 
D. W. Kernp, aftel- the life estate gireii to William Kenip, 
was a vested legacy, subject to be divcsted by the bir th to Wil- 
liam of a son, and that sou's attaining the age of twenty-one. 
William Remp dicd withont l ia r i r~g any son, arid of course the 
legacy to John arid D. W. Kemp mas not disturbed. If a 
!egacp once rests, though liable to be d i ~ e s t e d  on a contingel~q-, 
lt can not be dirmtcrl unless tlic coiltixgency does li:tpl~eu, and, 
upon tlie death of 1hr renrai~iderman, passes to his represen- 
tative. 1 Mad. cli. 1 6 ;  3 Merir.,  3-13; Harrison c. I"?-eemnn, 
3 Tcs., 207:  Smill~m- r .  1ITil1oc7,, 9 Ves., 234. JTc think 
therefore that the plaintiff is entitled to relicf, but not to the 
par t icuhr  rclicf !w s~r l rs .  I n  ali cases of a tenancy for life 
with relnainder over, the remainderman is  entitled to the aid 
of a court of chancery to prcrcnt or  rcstrain waste, arid if the 
tenant for  life of persoawl 1)roperty aliens i t  f r sudu lc~~ t ly ,  he 
i n  rsmaiiider may eithcr pl~rsne th r  specific property in the 
hands of the aliencc, or may hp a bill in equity claim from 
the estate of the trliallt for life redrcss for the injury sus- 
tained froin him. We do not doubt that the tenant for life 
of percollalties may rightfnlly v l l  liir i ~ ~ i e r e s t  i n  them, mid 
that his wnclee mill, 1)y such salc. acquire ill the property sold 
thr  same interrst as his rciidor had, and xvllen the tenant for 
lifc does so sell, the person in  rcniaiircler has no claim upon 
the property itself, during tlie existence of tile life estate, and 
can only ask the aid of a court of equity to the securing of it, 
and if it is  drstroyed his remedy is gone. I I c  has no claim 
agnillqt the cstatc of the tenant for l i fe;  he has dolie only \vhat 
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Propel t j  in t l i ~  hand, of a t iu-we, for the sulr arid >c>painte u i e  of a 
J C I I I P  C O I L I ~  and s u b j c ~ t  to lie1 ahmlute disposition, ~ 1 1 1  be l ~ r l d  
I ~ r b l e  111 % Coult of C y u ~ t ~  f o ~  nrly debt5 h e  ilia! contiact, n i t h  
'In u i ~ c l c i ~ t a n d ~ n g  e\pie,s 01 ~mplled, t ha t  t i i q  a l e  to he paid out 
of s u ~ l i  pioperty. 

r 3 1 his cauw, l ~ a \ i i ~ g  h e n  -et fur l~e,iiiilp, n : \ s  trniiilnitted 
by c20nwlt from tlie ('ourt of Equity for I I ~ T I I - A X ,  a t  the 
Spring Term, 18-24, to the Suprc~me ('o11rt. 

Tlie folloving are the facts disclosed by the plc:~diligs : 
Xrs .  Xar tha  ;\I. It. Gronnlo~r ,  being seizcd in f t e  of t n o  

tract. oi land iitnatc. on 12oanoke, ill the counticls of Ha l i f a s  
and Sorthainpton, intermarried with Tippoo S. B r o ~ m l o ~ i ~ ,  
by whom slic had issue. T3ro\rnlo1\, tlic husband, hecame in- 
r o l ~ e d  in debt, and, indeed, i l isol~cll t ;  and his cxitnte in the 
lands was sold on csecntioa, and bouqht by MTilliam TV. Wil- 
liams, a friend of 31rs. Brownlo~r.  Tl'illialii leased the land for  
fire years to one Clanton a t  a yca1.1~ rent.of 9200, and then. 
by indenture bearing datc 9 August, 1827, he conveyed the 
said lands and the rerer_iion and the rcnts accruing on the said 
leasc to X a r k  13. Pettway, his heirs and assigns, to have and 
to hold during the natural lifcl of the \aid Tippoo S. Brown- 
lo~v,  in trust, that  the said Pettway should receiae the said 
rcnts and the profits of the said lands and pap them to the 
said Martha 31. R. Bronnlow, to her sole and separate'use, 
frcc and discharged from any control or claim of her said 
husband, d ~ ~ r i n g  the natural life of her, the said Nar tha ,  and 
upon further trust, aftcr the death of the said Martha,  to 
convey by proper assurances the said lands to surli person or 
persons as the said Martha 11. R. Brownlow might by any 
writing, witnessed b~ t ~ o  witnesses, appoint, and, in default 
of sucli appointment, to roarey the same to all the children 

of Xrs.  B r o ~ ~ n l o w  that  shoidd he l ir ing a t  her death. 
(238) Pettway, the t r ~ ~ s t e c ,  receivcd the and profits of 

the lands u p  to 1833, and applied them, according to 
the terms of the deed, by either paying them orer to Xrs .  
Brovnlow, for the support of herself, lier husband and their 
children, or  bv inresting by her directions a part  tlici-eof in 
the purchase of slaws, which were conr-eyed to Pe t txay  ns a 
trustee. liken-ise, to Mrs. Bronnlow to her sole and separatr use. 

I n  1833, bv an  arrangement betn-cen the perqons concerned, 
the lands abox-e mentioned xere  sold and c o n r e e d  in fee, and 
the p r o c c d ~  inr-wted in other land, nllich n a s  c o n l c e d  to 
Willinin l3. Loclihart in fee, as a tmstee for Mrs. Bromnlon-, 
and to licr separate use and wbjcct to her appoiiltment as 
t1ierc;n qt'lted. 
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~ O I L ~  covrrd,  h a ~ i n q  separate pro pert,^, is  t o  he considered as  
g i r n i  wit11 n ~ i m  to hcr  separate  cstatc., bwauzc in tha t  v a y  
only can i t  h a ~ c  an7 cffwt. Soliicl nl-o lmrc. t h o u g l ~ t  tha t ,  as  
a ~ i ~ a r r i e d  n-onran, i n  r c q ~ e c t  of 1lc.r .elmrate propert;i., is i n  a 
r o m t  of equity r (~~arc1cd  as  a ~ C I I I P  .solo, the general r ight  of 
d i \ p o ~ i t i o n ,  31: thc o r n r r  of tlic -prol)erty, authorizes her to 
c o n r y  o r  cllarpe the e ~ t ~ t e  l ) y  a n y  i i ) - t r v r n n ~ t  o r  11len11~ not  
positircly forhii?d(w ill tl-cb ,c.ttlr~iwl~t.  n u t  n l i a t c ~ e r  doubts 
h a r e  h e m  entertained on tliose point., they can  not affect the  
1)rcselit c a w ;  ill wliich t l iov  q ~ ~ e s t i o n s  do not arise. T h e  deed 
b d o r e  us, although it  proridcq lion 31r.s. T3rownlov m a p  ap- 
lloint the estaitl i ~ s c l f  to go a f te r  her dcnth, docs not de&nate 
the  Inanncr of ch:r~ying or  disposing of the  l~rbfi ts  ar is ing i n  
hcr  lifetinle, n-hich a r c  g i ren  to her  absolutely. She  has, there- 

fore, a n  n~lrestr ic ted authori ty  to charge thcm nit11 her  
(240) debt by wiy i r r s t r n ~ i ~ c ~ i ~ t  o r  lilpal~s ~ ~ l l i c l l  distillctlg de- 

notm her  i l ~ t e ~ l t i o n  to  do so. 
111 l l ~ t l n l p  1,. Y7~?1(112t, 1 Z r o .  C. C., 16, l ands  were scsttlcd i n  

t r l i ~ t ,  t h a t  11w tlxctees reccirc and  pnv tlie rents  and  profits 
to the n l f r  to lwr separate use, a n d  convey the  estatr them- 
selrw, as  ~ h c ,  b)- will, o r  deed execnted i n  the prwwc2e of 
t r o  witnesses, should appoint ,  and  i n  default of appointment ,  
tu ilcr Ileirs. T h e  wife and  lnicba~id joincd i n  a bond, a n d  
a f t c r n a r d i  she borrowed a fu r ther  sum, and  then g a l e  llcr 01~11 

bond f o r  thc. ~ v h o l ~ ,  ainoimtilsg to  El%. T h e  creditor filed his  
bill fo r  p a y m m t  out of tlic separate  cstate, :und 1.ord Thii~-low, 
without deciding n1)on tlicl l iability of tlie estates t l l e l~ l sc l r~s ,  
drclnrrcl the  rcnt, liable to  the satisfaction of the drbt.  111 

coming to this col~cI~ision 1,ord Y ' h u ~ i o ~ ~ '  reasoned to a great  
dpgre?, a. if !:r thonght tl:t~ fciizc cor-c I t ,  in  respcct to  the  relits, 
n h r w  they arose, cs  her  selparatc personal property, competent 
to act i n  a11 rerpce2ts a s  if shc Tvrre role; and, thcrcfore. t h a t  
hrr bond, as  a general e n g ~ g r n ~ c l ~ t ,  bound t h a t  p ro l~er tg .  That 
h a s  heen c o n f i d c ~ l t l ~  quectlo~~ecl,  and  in S l x ~ r l i n q  r 3 .  BocX fo rd ,  
S Tcs., 164, a n d  .Jonas 7'. II-ICITI i s ,  9 TTes., Lo~. r l  E1don approTes 
of th r  dewre,  71ot upon t h a t  reasol~illg, but 011 the  ground t h a t  
the i ~ ~ t c i ~ t i o ~ l  to  contract x i t h  rtxfrrence to  tllc separate estate 
cf the n i f c  was to he ilnplied f rom the circmiistanct~s of her  . . 
joininr  the> l i m ~ l ~ a ~ ~ i l  111 o11(' bo~lrl anrl g1~111g :~nother  solely. 
A\nd ht. h y s d o ~ ~ m  the  c l ~ c t r i l ~ ~ ,  n h i c h  s c p ~ l ~ s  to h a l e  been 
g(rin.nll> adopted i n  s u c c c d i n g  cases, t h a t  tlie sclmrate prop- 
prty i r  liable o n l -  to  n pcrecin "coiitrncti~lg w i t h  her. not as  a 
inarried nolllall merely. but a s  a m z ~ r i e d  n o m a n  hariilg a 
eeparxtc cstatr." h i  other ~ v o r d s  the  engagement niust be 
cnntractcd ill rcfcreuce to  the separate  property, e i ther  express 



but t h y  belong r s c l u ~ i r c l -  to II(T. Tht. r c i~ t .  of the l and  i n  
her  t ime v e r e  h c r ~ ,  a ~ l  lier p a r t  of tlie benefit of the  gift. Slw 
could dispow of illem ns she plwsed.  e i ther  lq y)e~icling them 
i n  l i r ing,  o r  ill the pnrc l iav  of propn.ty. t o  the u w  of another 
o r  to  11cr 0x11 scpnratc m e .  S h e  c l l o ~  the last. and  tlic s l a w s  
thus  pnrclinscd arc ,  c o n y n e l ! t l  liable fo r  the plaintiff's debts. 
Indeed, those b l u ~ c s  v r r e  tlw fiuld, i n  reference to nliicli, 
direct l r .  the c o l ~ t i n ~ t  a:]; made, f o r  the l aud  it+lf had before 
been sold. 311d  ti^^' *In\ c~ :11011e 71TI'P t l lm h ~ i d  b:, X r .  Pett.:;nj- 
as  trnetee. It i -  admit tcd tha t  t h y  alcl of T aluc suficie~ir  to 
eatisf- tlie plaintifl'q dclnand, and  the e n d s  of this s u i t ;  and, 
therefore, i t  niu>t he referred to tlie Clerk to col i~pnte the 
p r i~ ic ipn l  m o n q -  a ~ ~ d  i ~ ~ t e r r - t  due to the plai~itif?", and to nscrr- 
t a in  tlie costs of tliiq quit, aud  upoil tlic conling i n  of the 
report.  there iilliqt 1 3 ~  a decree tha t ,  u d e s s  A h .  I ~ I * O T \ ~ ~ K  
sllould i n  iollie rrnwllnldc t ime l m j  +he quni so found due to 
the  plaintifis aiid tlieir eoqt-. 1\11.. Per tn  a -  qliall rai*e the pame 
o11r of the  said trn*t of iieclwes by the sa!c of one o r  liiorc of 
tliem :ind p a r  the  came to the lihilitiflc,  o r  into court f o r  them, 
011 o r  beforc tlic fil>.t day of tlic liest t e rm of this Court.  

PER CTRILV. DBC REEL) ICCURDIXGLY. 



(24.3) WILLId1\I A.  TTIIITFIELD G. JOHS B. HURST 

1. The will of a married woman can not he made available, as a will, in 
equity, x i t l ~ o u t  haviug been first established as a testamentary 
instrument in the Court of Probate. 

2. After such probate, the Court of Equity is  still to  see tha t  the instru- 
ment is of tha t  kind, by which tlie fcme co7:o.t can di,pose of her 
propertr. 

3. A Court of Equity has no riglit to  instruct the Court of Probate as  to  
the proper construction to be put upon marriage articlcs, and 
whether by them the feme cocci-t is 01. is riot authorized to  malie a 
will. 

4. The course in the Court of Probate is, where the wife assumes the 
right t o  make a will, and tlie r ight  is  questionable, to pronounce for 
the will on tlie proof of tlie f u c t u ~ ~ ~ ,  and leare i t  to  the Court of 
Equity to detwniine definitely, whether she lms such an  interest or 
authority as  she could dispose of or execute by will. 

5 .  J17hen, before such probate, a bill is  brought to enforce the alleged will, 
i t  must be dismissed; and the Cou1.t will not hold i t  up, to  give 
the party an opportunity of propounding tho mill in the Court of 
Pr.ob2::. 

This cause, har ing  been set for hearing, at the Spring Term, 
1844, of TV~YSF: C'oiirt of E q ~ i t y ,  71as transmitted by consent 
to the Supreme Court. 

The following are  the material facts of tlie case: 
The  defendant arid Sarah B. Whitfield, a   rid ow, being about 

to intermarry, entered into articlcs on 6 April, 1526, and 
were then married. Tlie bill charges, that according to the 
true construction of the articlrs, a separate cstatc in h r r  prop- 
erty, consisting of a riunibcr of slaws and otlier things, was 
secured to Mrs. Hnrst ,  with certain benefits from a par t  of 
the income of the property to the husband during the marriage, 
and that  the  rife had the riqht of disposition by will or  other- 
wise, after the cowrture. Or, if  such be not the construction 
of the articles, as drawn, the bill charges that  such mas the 

intention of the parties, and that  tlie articles failed to ex- 
(243) prcss the same through mistake or through tlie fault 

of the defendant, who undertook to have tllenl properly 
dran-n. 

111 July,  1833, Jim. I lurs t  rxecutcd ml instrument purport- 
ing to be a nil1 made l i i l d~ r  a po\ver i n  licr marriage articles, 
in which she gave to 1ic.r ion, the prescnt plaintiff, seleral 
negroes specified, and g i ~ c s  the residne of her estate to her 
hushnnd, and nlplminterl Ililn :rnd another, executors. She died 
e a r l -  in tllc pcar lS4O. ~ i ~ d  i l l  Angust of that  year, the defend- 
ant  and the otlier pcrson haring refu-ed the ofice of executor, 

188 



the plainiifl' pioponilclcd rlici i l i s t r l u n a ;  :IS h is  lllother's ~ i l l ,  
rrheii tlic d c f ' c ~ i ~ d a ~ t  o1ymgd i l ~ e  prc~lrntc. : i ~ d  a n  isilie of 
r lcr i sur i t  i .cl  i ~ l ~ l c  rv:-nq ~n:iilc 1111. On tlw t r i a l  tlw defciidant 
illsist(d iliat liis n.ife had  no ~ i g h t  to dispose of the  iiegrocs 
a f te r  her  death, as the  ai~tic~lcs only e c c u l d  to 11i.1. a :(,parate 
estate dur ing  Ilcr life a n d  no lol~gcr .  and co1ifei~1wl on her no 
porvcr to hcqnr:~th or coirvey tllc511i n f tc i ,n -ad?  ; : i ~ l c l  t l ~ r  Cnnrt 
h a r i n g  ro d(,cidctl. the plnilitift n- i rhdi~\ ; .  tlic i i i s t ~ w n m i t  and  
then filed this bill, i n  ~ h i c h  11c p r : ~ ~ '  that  the a:.tirlcs i n n -  be 
esccutcd a c ~ o r c ! i y  tti, the t r a c  ~ l l ( -a~ i ing .  01.. if I I C ' C P ~ I ~ - ,  tliat 
 the^ Illax- he reformed so as  to bc  mad^ c o n f o i x ~ a h l ~  to the in- 
tc>n;ion & tlic partie.. n.. before stated, a n d  tlic, dt-fenti:~iit held 
t o  be a truqtee f o r  the plaintiff. a n d  c o l ~ l ~ l l c d  to &li\-cr and 
courop the ~ 1 a ~ e q  SO bequcntllcd to  the !,laiiiiif? a n d  accouiit 
f o r  the  profits. 

T h e  a n v e r  states tha t  the partic; did uot ~iie:in to re.trnin 
oc cncroilcl~ on the marit:d right.; of the defrndant ,  except hy 
.ecuring f o r  the  n ife a cert:-nin and  a d e q x t e  l~ ln i r l t~nar lcc  dnr- 
ilig 11cr life. a n d  tlit:.rfolc thc a ~ t i c l t s  gnre  llcr a separate 
estate fo r  that  ])c.~-iocl: but t h a t  i t  n as  not intended she sllolild 
h a r e  tllc qhr-eq abqolutel- :I. 1ic.r qcparate p r o p e r t y  or should 
h a r e  a n y  l ioncr  or dispoqitiou o ~ c r  theill liv n i l l .  T h e  ai-nw7cy 
insists that  the  nrticlcs a i  d r a r ~ n ,  accord e ~ i t i r c l y  with the 
agreemcni of t h e  partieq, and  tha t  they vc re  ~qeacl a n d  pcrfertly 
understood by his  n i f e  beforr sllc cxecnted t lxnl .  

T h e  articles a re  p ro \cd  by the inb.;cribing ~vitneqs, and tx- 
hihited. and  the i n ~ t r l i ~ ~ i e n t .  al!cgcd tci hc a TT-ill. is p rored  
t o  be all  in  tlw hn~idnl i t i l iar  of Jh.5. ITnr,-t. hut no 
account i~ g i ~  ('11 of i t -  11r;110. d~~?o . ; i t ed  T it11 ally pe l ion  1244) 
or  found alllorlg l m .  I d n a h l c  p p ~ r s  01' effect.;. n u n -  
her  of ilep~.;ition.; rvere talicli, ac to  tlic dcclarntions of the 
part ies  b ~ f o r e  and  af ter  the marr iaec,  as  to  their  intcntion.r i n  
regard to the forin and  a l c m ~ i i i ~  of the mar r iage  article. But 
as  t h r  deciiioli of thc c:luv doe. not t u r n  on theill, i t  is not 
tl~ou,rrlit of miv coii~eqliriice to  notice t h ~ i n .  



I S  THE SUPREME C'OCPLT. [3Y 

irlstruulcnt is or is ilot a n-ill, hwause upon that q ~ i e ~ t i o n  the 
court of probate is  in excry case the exclus i~e  judge. The  
court of equity can no 111011~ be called on to coastruc anil en- 
force the d l  of a f ( ~ , r l ~  ( o v e r t  before probate, than ilie nil1 
of ally o t h r  ~ C I . ~ L  - \ f t (~r  prohate, indeed, the court of equity 
ib ?till to s w  if the il~strllinc~nt is of that kind hy ~ r h i c h  the 
fet i l r  c o r ~ t t  can clisposc of the property. 

&it it is baid that i t  i~ llie pro\ incc3 of this Court to con- 
sllue the article-, mcl thcrcforc th:lt it  ought to nlake a dcclar- 
s t ion;  that ulzcler thein or the o r i g i ~ ~ a l  agrc>ement, N r i .  I Iurs t  
had the riglit to ~iralw a will, in ordw to establish that  right 
to thc court of probate. IYc, ho~ve\cr ,  thi& otherwise. This 
Court has no wi7t.r to ili~tn1c.t a caourt of probate u l~on  that  
point; for it 11w~~s:wilv c ~ ~ t c r q  into the iiic]uir~-, i rhctl~er the 
i ~ ~ i t m l i ~ c l i t  1s n 11111, hilic.c,, lil~lcsi 4ic Ii:~rc, a separatc3 estate 
or  a 1)onc.r of apl)oil~iii~cilt by T\ ill, a fcwe cowrt  can not make 
a n-ill. Each court n111st ~1ici.efore act for itself, as i t  is entirely 

coinlx.te11t to  do. The courbe in the courts of lxohate is  
(245) ilidecd settled, n-hell tl~cb v i f e  assumes the right to make 

:I nil1 and the right is qu~st io~iable  and doi~btful, to 
pr01101~1:c(~ for tlic will, oil proof of thc fllc t i oa ,  and l w \ e  i t  
to the court of cyuitr, R S  3 court of co~~st rur t io l i  and disposal, 
to d t . t (~ r~ t~ i l i (~  defi~~irclv i\llc,tller \lie liad s u c l ~  an ilitcrcst or  
:mtllorit~+ as sllr could dispose of or execute by d l .  E ~ a h n m  
7%. I ~ I O . C / I  ~ 1 1 .  3 Addax~~.  343. T h c w f o ~ r ,  l w f o r ~  the C w r t  c211 
take a step tovards the relicf of the plai~ltiff, he must come 
here with a probnte of this palm- as a d l .  

Rnt i t  \\ as flirt he^ said that the cause slloilld s t m d  over to 
allow time to procure a probatr, as was done in  Ross c. Etccv, 
3 .ltk., I G O .  Lcare was c i r ~ n  in that case, because the doctrine 
touchilig the sepnrnte wtateq of married women and wills by 
them had not t h m  becn so thoroughly considered, and the 
proper proceedings settled, as it has since been. There has 
been no douht upon the law of the case for a long tinw pas t ;  
and, therefore, the pnrtv ought to have taken the right ~ a p  a t  
first. Beside? the plaintiff made :In effort, and the court of 
probate in the first instance, in effect, pronounced against the 
i n s t n n ~ ~ e n t ,  and t l l ~  plaintiff abandoned i t  without carrying 
the question to a higher court. Tf the plaintiff should still 
think it ~ o r t h  his while, he may yet r n d e a ~ ~ o r  to get s prohate; 
and if he sljould sncrecd, hc d l  then h a ~ e  matter for a bill 
to which the present decree will be no bar. 

Cited: R o g r r s  7%. Hinton, 63 N. C., 83. 



This  cause? li:irii!g 1tei.1: ::t.t f o r  Iic.:irilig, ~ . : I A  t rn~isui i t tcd 
frt211i ILXI)OLPH L'011rr of K q ~ ~ i t y ?  :IT SL)riiig T C W ~ I ,  IS44 I J ~  
coiisei~t of parties to tlitr S n l ~ w u i e  ( : o l ~ ~ t .  -- 

l!le bill s t a tw t h t  Joliii C'oltrailic 1i:ld esecuied to \I7illiaill 
('oltrailic~ (llic phi l i t i f f )  four  se~cr:r l  boiicls of v X 0  each ;  
tliai lie rllc w i d  \Tillialii C'olrr:riiic. l )uldi :~sed of I\I:i~ilorr A!.. 
i ' n u s y  a tract of laiid a t  the 1)ric.c. of $2,000, and  1mid tile 
~ x u ~ ~ E I ~ I s v - I I I o ~ ~ ~ ~ ~ ,  !I?- rwdo~i i i ig  to llilli t l i ~  a f o r c s i d  four  ~ t w a i l  
bo11cl.s; tl1:ii tlit, 5:tid Xi~L~t lo~;v  Ll. C:~. IWP~,  bciiig gr~: l t l>-  i~~clcbtecl, 
nut1 ~i incl i  1ilri~:i~scd n.itli err. .sii.'s by his cvdi torx,  v i t l l  :I \-iew 
to tlc'frnud liid :!i~-,w.;;iid c~rccl;ioi~i, did. c-itllout :any l i c . , i i ~  ,&/c 
co~isid(~i .nt i~m. a+-igll tlie ;iforc.sai(l t'o;~ix l~o~itl . ;  n-liicli 1 1 ~  tiius 
1ic.ltl on J o l n ~  (~'oitraillc., to the d(4twd:11i: E:~i:olcl.; C'nus.y, 
iuidcr :L s ( ~ ~ ' e t  t ~ w t  that  tlicy slioiild lioltl t 1 1 ~  1 ) 1 m ~ e d s  of tlie 
milie fo r  tlul bc.~irfit of the :l.;;i,~iior, his wife alicl cliildrcn. 
l ' l ~ e  bill fu r t l l c~ .  states tha t  ~Iai11o1-e -1. C,'nnsig died ill Sep- 
t c ~ ~ ~ b c r ,  lS40, :111d tliat the plaintiit' :idministerc tl oil liis ejtai-c. 
cpon tllc c o l l ~ i i l ~  i n  of the allsn.cr of Elinold3 Callwy. ill whir11 
lie stated t h a t  oiily tn-o of the bonds liad heen assigitecl to l i i i i~,  
and  that  tlie other tv-o had h e ~ n  a s + ~ c d  to Lcrili  IGrliliiali, 
the  plaintiff. nillei~dccl his  hill, :md therein alleged tli:lt the  
$:lid other t ~ r o  12011tL Irere i n  the h a i ~ d s  a n d  cnitody of ,Tam 
S. Cause-. the n i d o ~ r  of X a n l o r r  Canwy,  :aid of L(.rili 1Gl.k- 
illan, the fa ther  of said J a n e  S. f o r  safc  lwcpiiig fo r  :he n ie  
of said I l a ~ i l o v c  or his r c ~ l ~ r ( ~ s ~ n t n t i v e s ,  and  to bc rle!ircmd v:iie~i 
they sho111cl be clrma~ldcd;  n ~ l d  flirther, th:lt, if tllr snit1 
t ~ o  hoiids n - a c  cndorscd 1 ) ~  said ?il:lnlore to tlie snit1 (24;) 
Ler in ,  the P ~ I C ~ O I W I I I ~ I ! ~  K:IS ~ i t h o l i t  c o n s i d r r a t i o ~ ~ .  and  
ill trilst f o r  said Nal i lo rc ;  o r  that .  if the  same v r r c  i ~ p o l i  poll- 
sideration, t h a t  it  v n s  a s ~ ~ l w i t y  f o r  the p a y ~ n e n t  of wl1-1~ in-  
coiisidcrnLlc i;ulll of llioliry diic, or alleged to he tll~ch. ~ IYI I I I  

tlie said X a ~ ~ l o r e  to  tlic said Lerin.  or qoiilc other pcrsmi. T h e  
p r q c r  of the hill is, tha t  tlic defendants ~ w l ~ ~ t i r c l y  be dccrced 
to s ~ w r c i i d ~ r  tllc aforesaid screral  b o ~ i d s  to tlir  l ) l a i ~ ~ t i f f ,  as 
ad i i~ i~ i i s t rn tor  of Mnlilorc -1. Cmtkey, in  order t h a t  the ~ ~ r o c ~ e d s  
111,?- be held by h im,  v11c11 collcctcd. as  assc,ts fo r  tile heiicfit 
of tlie creditors of his  iiitrstatc, and f o r  g ~ i i c r a l  r r l i r f .  The 
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IS TIIE STPREXE COCRT. r 3s 

defcudant Kirlrlnail, in l ~ i s  answer, says that he was a creditor, 
by open account, of 31. A. Causry, to the amount of $446.32 1-2 
cents; and that one Jolln I < i r h ~ ~ n n  v a s  anotl~er creditor by 
bond for $20; that  11. A. Causey assigned to him as collateral 
security for  those debts t v o  of the said bonds liientioned in the 
hill, clue December, 1843 and  1844, to collcct and pay the said 
t v o  debts. I-Ie submits to account, a d  pay to the plaintiff, 
as i h ~  :,dininistrator, the bulunce of tllc said t n o  bonds, after 
deducting the aforesaid claims. Ennolds Causeg, the other 
defrndant, i11 his ansncr says that  he is a bonu fide assignee 
of the plaintiff's intcstnte of the other two bonds nlentioned in 
the bill. Eu t  h t  nqiv insists, that if he m7as to be considered 
an awiqnw of the said b o ~ d s  upon the tcrlns mentioned in 
the bill. still a decree ought not to be rerlrlerecl against him in 
favor of the  lai in tiff, and he lnoved the Court to dismiss ihe 
bill as to  him. 

S o  counscl for the plaintiff. 
Jf rrriTe:zl~ct!l d d l o r c h ~ c ~ t l  for tlw defendanis. 

EASIFL, J. I t  is i-ery certain, that if the assiglinicnt to E. 
Causcg of the said tnTo bonds by 54. A. Causep, v a s  for the 
l~urpo" estatcd in the plaintif 's bill, to  n i t ,  to hiiitl.c~~. delay 
and defraud the said 11. A. Causey's creditors. and also enable 
him by fraud to get the benefit of the insolrent act. it  was 

nerertheless both in law and equity a good and effectual 
(248) transfer aq agaiust the assignor and his rcprescntatives, 

olthough it does not appear that  he did take the oath of 
insolvency; for i t ,  by forcc of the statute, was o711y coin against 
the creditors of the assiqnor, Rcr. Stat., Ch. 50, see. 1. The 
plaintiff, althoilgh he allcgcs in his bill that  he is a creditor, 
neverthelrss sues as the administrator of X. A. Causey, de- 
ceased, a n d  not as a creditor. I I e  therefore stands here in no 
better situation as to thwe bonds than his intestate ~ ~ o u l d ,  if 
he x7Pre nov7 alire, and the plaintiff i n  the case. The bill must 
bc (1is:nissed as to E. Csn:scg and Jane  S. Canwy. And there 
nil1 be a dccrcc for an account against I<irkman. 

PER Cunr-tar. DECREED ACCORDISCI,Y. 

Ci t rd :  R u ~ l o i r  T .  F n r i , ~ h o l t ,  86 N. C., 266. 





1 1 1 i t t r d  it to I)(. obligatory on lli111; aiid that  IIP, I h n c l l ,  took 
and kept posws"sion of IZoie and her inrrearc., uiider the wid  
agreeniel~t; that  the plaintiff, sel era1 year, ago, inored to the 
western colintry, and 13oiwel1, n h o  resided in AIrcklenburg 
C o u ~ ~ t y  in this State, in the n~oiltll of -Iugust, ill 1 9 6 ,  made his 
nil1 and hcque:~tl~cd tllr wl~ole of the raid thrw-sixths nhich  
he then licld in Rose and 11cr increase to his grand-children, 
nit11 a l ien  to dtfraud the lrlaii~tiff, az tllc bill itatc~s, of hi, 
right*, and soon aftrr  died; that Itlica, who had niarricd one 

of Bosncll's daughterc, was left the eaecutor ; that he 
(250) qualified and tool< 1 , o ~ s ~ ~ ~ i o n  of tlie s l a ~ e s  IZose and her 

mciacasr, a~lcl 1 ~ s  dcli\c~rcd t h ( w  o w r  to the other de- 
fendnilts, the legnteci u n d ~ r  Ii. B?snc~l17~ \\ill. The bill prays 
that  tlle said i l a ~  cs 130 dccwed to be broncht forth h r  the dp- 
fendant and diridcd, and tha t  three-siatl~i of tlie s a n e  inay be 
dcrreed to lli!n ; :md t l i ~ r ~  is a prayer for gei1e1-a1 r e l id .  The 
defei~dants l m ~ r  a n s n t ~ e d  and (except Gray) adillit all the 
allegations in the hill, except thc agrcenlcnt therein btatcd to 
1i:rrc hrcn urade bp Ilciiben Bos~vell, wit11 the plaintiff ; L I I ~  ~ v i t h  
A\lcxander Gray. The defend,lnt L\. Gray acli~lits the allegxtions 
z n  f c f o  i a  the bill. 7'hc other tlefcndants cl(,nv tile haid agree- 
w e ~ l t ,  a l ~ d  pray that the plai~ltiff be l)nt to full ltroof it. They 
a lw alleyc that. if hi~cll all ag ree~wnt  had ever b ~ e n  illade, it  
amomrtrd to :I ron~eyancc  for life of the slaws IZosc and her 
rahildrin. gilt1 that, i n  l g ~ ,  wnnld lrr :I rnl?rryallw of tho i31ltirc. 
interest ; as a 1-emainder in ?la7 cs at that time could not have 
brcn created by contract. Thc defeilclai~ts insist, likcwiqe, that 
if the charqes in the hill be triie, the plaintiff had his remedy 
at I n ~ v .  The defcnd:rnts, rxccpt Gray, state in their answer 
that Reliben Boswell had posscssion of Rose mld h r  increase 
for near forty years, clainlilig their1 as his own property. They 
insist on l c n ~ t h  of t i i ~ ~ c ,  and also on the statute of limitations. 
T h y  also i11si.t that all and cverv kind of demand, which the 
plaintiff cxycr had against R~liubcn Boswcll was discharged by 
the sale to thr  phi i~ t i f f  of a s l aw by the naine of Alexander, in 
1823. Therr  x7as a rel)lication to the answer, and depositions 
bring taken, the calls[, was sct for hearing. 

O s h o m r  for the plaintiffs. 
. ~ J P . ~ c I ) ~ ~ P ) .  c(: C(rltlv~~11 for the defendants. 

TI ISIET. rT. Thc parties haye taken depoqitions and set down 
the cause for a hcaring, mlcl it now comes on to a hearing. Th(1 
testi~xonv of Hohert Porter  expressly establishes the agreement 
a s  statrd in ihe bill, to n i t ,  that Bos~wl l  and his ~ r i f c  Twre to 

194 





claim; for in the Tear I$?:?, n l l e ~ i  t h  h o -  n a s  purchased for 
$300, as is expressed in the bill of salt., tlic one-half of the price 
of Iiose and her i~lcrcasp ( u p - a r d s  of four)  n ~ u s t  hax-e been 
considerably larger-the plaintiff', if lie tallred of a claim a t  
all. must 11me meant soii~e claim ht, tllcn had a right to urge 
against I3oswell; there is no nri:;ng h c ~ c  e s h i h i t ~ d  evidrncing 
exactly  hat claim x-as paid w11en thc boy Llcsander m-as sold. 
A h d  111)on the other poinr in lii- el idwi~c,, it  uiay be irile, tliat 
the pli~intiff, an old mall r i ' 4 d i ~ i ~  in T ( I I ~ C S S ~ C ,  said that  he 
~ ~ o u l t l  riot hare brought this w i t  in equity, if he had not been 
~rrgccl to i t  by hi5 son a n d  SOIL-inlal;.; Lilt that  does not prove 
that  h r  had no right to co i~ rmc~~cc  such a suit. I l e  did conlmence 
the suit-and all the circumitancc~s s11mi~ that  P ra t t  has inten- 
tionally misstated this conrersation, or that  he is mistaken in  
what was said and meant a t  the time by the plaintiff. There 
must, thrrefore, be a decree declaring that the plaintiff is en- 
titled under the agreriiicnt betn-cen him and Bo,cnell to one-half 
of the slave Rov and hcr increav,  and to h a w  partition made 
of theni; and there must be a dccrcc that the s1avt.s be produced 
by the parties i n  wllose possession tlicg arc, for the purpose 
of partition, and that a division be l~lade accordingly; and for 
:In account of the profits, ~vi t l i  just allowances to the several 
dcfcndants. if the plaii~tiff clioiea to 11a\ e such accowi.  

( 2 5 3 )  
ROBERT B. OVERBY et al. v. ROBERT HARRIS. 

1. The act  of 1806, Rev. Stat., eh. 37, see. 17, exclucles all parol proof of 
the gift  of a slave, of every sort, or to any purposc, in the Courts of 
Equity, as \\-ell as the Courts of Law. 

2. Therefore, vhere the plaintiff alleged tha t  the defendant hail assured 
him, and also told divers other persons, tha t  he had givrn, though 
not by deed certain slaves to his son; t ha t  upon the faith of theqe 
representations, the plaintiffs, who were n~erchants,  p r e  crcilit to  
the son to n large amount, and took a s  a srcuritp, a deed in trust ,  
on said negroes, executed b~ the son; t ha t  the son aftcrwartls died 
insol\-ent, and praying that ,  unlesi the defe11il;lnt wonltl pay their 
demand, the slaves should be surrendered u p  to s;~tisfy the said 
t ru s t :  Held. tha t  such parol evidence of a gift  from the father to  
the son, could not be received for any p~uposc,  tha t  the slare-j r t i l l  
helongril to the defendant, and jrcre not subject to the debts of the 
con, and tha t  tllcrrfore the bill must be dii;rni+srd. If the p1;tintilF 
\vas deceived b;r fraudulent representations of thc defrntlant, h is  
1,ernedy was a t  law. 



This  cauze n a i  t r : i l i -~ i l i t td  to  the Suljremc~ Court.  137 con- 
sent of parties. f ~ m i ~  ( f L t i \ ~ 7 ~ ~ , ~ ~ .  Court  of Equi ty ,  a t  Spr ing  
Term,  1844. 

T h e  bill states that  tn.o of the plaintiff,, O r e r h -  and  Gregory. 
were partners  i n  a c o w t r y  store ill Grali\  ille ( ' o ~ m t , ~ .  i n  n hicll 
one l innson I h r r i q ,  tlie son of the defc~idan t ,  1tobc.rt I Ia r r i - ,  
h a d  d e a l i ~ ~ g s  br fow and  i n  1%0. Tliat hefore t l ~ t  t ime i l ~ e  
defendant h a d  pu t  into liis son's p o s c i ~ i o n  .ercrnl slnvcs, n hose 
names a rc  q t a i d ,  nhicl l  the W I  clailncd a n d  uied a. hi< on.11, 
keeping them i n  his s e r ~  ice and h i r ing  tllenl out and applying 
the  hire.. to his use. T h a t  the defendant alro spoke of the 
s larcs  i n  the fa~ni l j - ,  amolig his ncighlmrs. to  constables, and  
others ha \  ina  clelnancl, against hic son, as his  son'q p ropr r ty :  
t h a t  the fir111 llnriy; tynitcc! T a n ~ s o ~ l  IIarr iq  to a r o u ~ i d e r n l ~ l e  
estellt, one of tllcm i l i q u i r d  of the  defcndnnt. nlietllcr 
the said Lanaon  ro~dcl  be snfclg tr11.tecl. a n d  7\21.: in- (234) 
forr l~cd by hi111 tha t  he n n s  w r y  aood for  a l l  his  contractq 
to  the  a ~ i i o ~ m t  of $2.000, :rnd tha t  the. 1)rol)ertr he  h a d  i n  his  
pomyeion brlonged to liiln. inclndilig the w i d  qlare.; tliat upon 
t h e  f a i t h  of hi. repre.c.~:tntion. tlic firm n-ent on to g i r c  credit 
to  L a ~ ~ s o n  Harri.; unt i l  thc debt a m o ~ ~ r i t e d  to  about $801.53, 
on 23 J u n e ,  1 q i0 ,  n hen TAan.-o~i T I n r  ris p a r e  cereral bondq f o r  
different sum;. making i n  the xllolc tllc said sum. O n  9 J u l ~ - ,  
1840, Lamson IIarr iq ,  f o r  the, pnrpose of securing the payment  
of the Isond~ to t h o v  plaintiff;. c o n r e y d  the  said liegroes to  
t h e  other plaintiff, D ~ T  id J .  T\'illinmqon. i n  t rust ,  to sell and  
]pa- the deb t ;  alid nf tcrunrds,  npon hearing of t h r  dped, and  
t h a t  the tlnqtt2e n a s  about sellinq the  neqroes, Robert Hn~ri . :  
set up a claim to them upo11 the  grolund tha t  he lind llercr 
c o x r ~ y e d  tbcnl to  lliq son, a n d  he took tlicm into his om1 p o w c -  
sion, and  r c f u s d  to let T i l k e r s o n  hal-e them f o r  the  pnrpow 
of selling tllcm. 

Tllc bill statcs that  the plaintiffs can  not establish that  Rohert 
T-Iarriq did make a c o n r y : ~ l i c ~ c  of the s l a w s  t o  his son., B u t  
i t  insists tliat. hut fo r  the 1)clief of the plaintiffs f o ~ m d c d  on 
the  rondnct m ~ d  rcprcscntntions of the dcfcndant. tha t  he h a d  
gi\ en then1 to him.  tllr j3l:lintiffc TT ollld not 1la~-e tnlqted his  
SOII. -211~1 i t  ctatcc fnrtllcr t h a t  1,anqon ITarris has  since died 
illtestate. mid alto inqol~cnt .  unlcs; these f l a res  h ~ l o n g e d  to 
h im,  and  t h a t  tllcrc llni been no administration on his  estate, 
rnld tll:it tlic ~ ~ l a i n t i f f q  n i l1  loqe their  debt. unlc.;c the. can 
recowr  i t  fro111 the dcfcntlnnt 1:obc~t Har r i s .  or r a i w  i t  out 
of the slnre; colireycd in thc deed to T T i l k e ~ o n .  T h e  praj-cr 
i4, tha t  the r i c h t i  of the plaintifie, liiay he dwlarcd.  their  debt5 
asccrtaincd, nnd tlir q1:11 ( lq dec.larcc1 to be tlw lwopcrty of L a y -  
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IS THE S U P R E M E  COURT. [38 

Harris ,  as between the plaintiff and the dc fendn~~t ,  to the 
extent of satisfying tlie debt. That  the deed of trust Inay be 
.et up  and declared an effrctu:rl security in this Court against 
the defendant, and that he inay be dccreed to pay the plaiiltiff"~ 
debt, o r  surrencler the sIa\es to bc sold for that purpose. 

r 7 l h e  an,ner states 111:iliy e i r ~ u ~ n s t a n c ( ~ ~  101' su5l)ecting 
( 2 5 3 )  the c:tpwitp of L a n w l ~  IIarris  to makr a con\cynlce, 

. m ~ d  tendiug to sho~v ~ m p o ~ i t i o n  on him in contracting 
the debts and pil ing the .ccuritics for it. The ansner admits, 
that  s c ~ e r a l  y a r s  before 1840, the defendant had put four 
negroes into his son's posseshion ; but it dcnies that  he executed 
a C O I I V C ~ ~ I I C C  for them, or erer  in t~l ided to give thcn~ .  It states 
that the defendant put his son into possession of a plantatio;l 
end these negroes. az~d  allo~ved him t11~  ~ l s e  and profits of them 
for the support of his son and his family;  and that  the defend- 
ant  believes that  it was generally understood in the neighbor- 
hood, that  he had nrither gireii t l ~ e  land nor the negroes, but 
only lent them. ITe denics encouraging Orerby and Gregory to 
trust his son, or  that  he cvt r  gave tliein to understand. that  he 
had conveyed the negroes to his son, or that  the son had a right 
to sell or  mortgage theln, though he often said in the neighbor- 
hood that  he ga l e  his son the use of the property and allom-ed - .  
hlin to hire the negroes. 

Replication was filcd to the ansm7ers, and numerous depo- 
s i t i c ~ s  hn:-ing been talren, the cause v;as set for h e a r i q .  

l j a t l g c r  for the plaintiffs. 
E. G .  R ~ t r d c  and I w d e l l  for the d(xfcndant. 

R w r m ,  C. J. Tlie plaintiffs have eiidrarored to cstablish 
their debt, and to prore declarations of the drfendalit to several 
1wrson<, iiilportiiig that l i ~  had gi\ cli t l ~ c  ilcyyoes and land to 
his son, or  that they x w e  his. S o  lmrticnlar co~~~mrn i i ca t io i~  
appcars h(>tn-eeu thc plaintifis and the drfclitlant, except tha t  
it is stated by a person, nllo x7as a clerk for the plaintiffs, 
that in 1s:: he inforirled the ddend;:nt that  his nnployers xere  
not wil l i i~g to truqt his son f ~ ~ r t h c r  without inquiring from him 
what 11c n a s  ~vorth.  a l ~ d  wli(~tlicr the negrocs in his posse~sion 
nere  his, and that tlie defentlant replied that  he had given the 
negroeq to his son, and that  h~ might tcll Orerby and Gregory 
that his so11 was as p o d  for $1,300 : ~ s  anybody. 011 t h ~  con- 

trary, other pcrsons l ir ing ill the neighhorliood state 
(256)  that  i t  ~ v a s  clcarlj- understood, gcueral1~-, that L a w o n  

IIarris  only had the use of tllc land and ncgroes a? a 
loan, a t  the plcasure of the father. 



I f  the  c : l ~ ~ w  1l1riii~1, ill onr o l ~ i ~ i i ~ ~ i i .  011 tlic qiic~ction of f : ~ c t >  
11-liether tllc tk i ' e l l t~a l l~  hail s l iok~l i  i l l  g m t  r a l  c.olir-erc:~tioiis 
: I I I I O ~ S  h is  1ieigll1)ol.x. of thc  1ic~gi-ocS.; :is llis .mi's, t:l~tl :I.; 11:1~iiig 
l ) cc~ l  pivcn to hi111 IJ,Y t l i ~  dcfci~dnli t, 01, t,v(~11 t l ~ t  lli. 11:ltl g i r t i i  
0 ~ r i . l ) ~  a n d  IIai.i,is so to u ~ ~ ~ l ~ ~ l , s t : r ~ i t l .  t ! ~  C'ourt 1liig11t 111)011 

tlw l ) r ( ' l m ~ l c r : i ~ i w  of c~.r.idt~lic.c~, d (~ l : r~ .c  tlic f a r t  aifirlliatir-c,l-. 
t l~ougli.  cert:lillly. tllc'w is a gooil d ( ~ 1 1  of c .~- idc~irr> both \\.:I>--. 
T h r  n-c do  I I O ~  ~ I W I I  i t  ~ ~ i a t c . l i : ~ l  to wig11 tlic c\-itlcnw 111)011 

tluisc p i l i t s .  ~ICC:I I ISC.  :~d l~ i i t t i l ig  tliose f : ~ r t s  to  be fo r  tlie I I ~ : I ~ I I -  

tiffs, oilr o11i11ioli i ?  still n ~ k ~ i l i s t  t1icxiii up011 t h  hxv. 
, . 
I l i e  f rnnic  of the, bill, i l l  it-clf, adinits tlint the tl(.fc.~lcl:~~it 

1 1 1  1-(lr did g i w .  tliat is to WJ-. W Y I > I .  11i1l V O I I \ . , ~ Y  11i11 - 1 : i ~ i ~  t , ,  
liic son, and  t l i : ~ ~ ,  :IS n~ c ~ i l i u ~ i v ( ~ ,  is ~ ' : I I : I I  t o  t l 1 1 3  p1:11111ifk' V;IW. 
7 7 1 be plaintiffs d o  I I O ~  I B ~ : I ~ I I I  :t$ I ) I I I X ~ ~ I ; I ~ I ~ I , ~  of t11(~w l ~ ~ ~ ~ ~ i i i ~ i ~ h l -  



frolll hir mold of ~ i louth  at tlw t i i ~ ~ e  of the allc,gcd gift, or i n  
the for111 of subiccpc>~lt acki~onldgulents.  But i t  1s said to 
be a gross fraud i11 the defc~itlant, thus to deceire persons iii- 
duccd to dral n i th  the sol), Imth bv liis appa~.cnt  onnersllip 
and by the drfel~dxnt's declnratiolis. ('ertainly the possessioii 
of persoilal p ro lwty  ib r.:dculated to produce the belief of a 
title in tlie possessor; and u p o l ~  tliat idea, and the fraud that  
iniglit be practiecd uprw creditors and piirclla~crc from the 
possessor, n7as f o u ~ ~ d c d  tlitx old rule laid dovn by the courts, 
that  a qift was to be presumed, when a father put slares or 
other chattcls into the possession of a child. Car te r  1 . .  R u t l a i ~ d .  
2 S. C., 97. I t  was admitted in the argulllent tliat the Act of 
1806 has abrogated this ride of the colniiion la-, inlplying a 
gift for  thc nrotection of creditors and i)urcliasers. But it was u 

contended, that actire illcaris, taken by the father and son to 
impress the public with a 11elic.f of a gift and to induce particu- 
la r  persons to trust the son, stand on a different footing; and 
should induce the court of equity to hold, that, although as be- 
t~wer i  the father and son tlie negroes belong to the former, pet 
as between the father and ~ 1 1 ' 9  creditors they beiong to the 
soil. Such false representations may subject the party to an 
action at law for tlie deceit, as in Pusley v. Fre~mtrtz, 3 Term, 
51, as to which it vould be tlle same, whether the false repre- 

sentation was as to the son's owning particular prop- 
( 2 3 8 )  erty, or  generally, being trustnorthy. But  in reference 

to a change of the p r o p c ~ t y  in the slares or creating 
a charge on them in equity for anv purpose, the 1)osition is 
erroneon.. For, if we are to receire par01 evidence of this sort 
to establish a gift or guccni gift, we must likewise listcn to siniilar 
evidence 011 the other sidc; SO as ? O  bri:ig a b ~ u t  a!! tlw danger 
of fraud and perjury tlie Legislature nleant to exclude by re- 
quiring a writing. This case is an  example of that danger. 
T ~ P  ansnTer positively denics the sif t ,  or tha t  the defendant ever 
5tated that hc made a gift, and there is nnwh tcstinlonp on 
both sides as t o  the defendant's conduct and tlie neighborhood 
belief. *lnd the most exprcss declarations carry the case only 
a step beyond the presumption fEom long 1ysession. So tha t  
it can not be said that  creditors are more likely to he dcceil-ed 
in  one way than tlie otlirr. The Court has rc>!watedl- exprcqsed 
its FCIISC of the hardships, nay, mischiefs, arising in this re- 
spect out of the , k t  of 1806, and supposed i t  noidd be better 
to hold the title to be with the possessor after a certain time, 
evcw if there were the niost cxpres  evidel~c of a loan. For  i t  
is nlccli innre probable that  purchasers or creditors of the child 
n d l  hc dcfr:nidccl hj- beillg deceived from the posse~sioii and 



2. 1<11t \vhe~.e  tlir ilcl,t< a rc  o f  tlic .aliie ~ l i ~ n i t y .  t l ~ a t ,  in1 \vliic,lr ll!(~i.c i-  ;I 
i11tlplc.nt / / ! I I I J I ~ ~ .  IIIII-l  1 1 ~  p~~>fc~.i . t . , l  to t11;lt 011 \vlii(,l~ t11c.i~. i- no 
jutlp~i~c~lit. 
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3. Since the act of 1830, Rev. Stat . ,  ch. 43, see. 15, lands de~ihed to  be 
.old for the p a p r e n t  of debts me  equit:~7olc asset>, and the pl.oceetls 
are therefore to be applied to  the paynicnt of tleljts a-, and in the 
ortlcr, the will directs, and, if thrrc be not  a sufficiency to pay "11 the 
debt; of a particular class, they are to be applied to  all the debts 
of tha t  cla-5 1 1 r c i i  l~ctsszi, \\-Iretiler clue by honcl', simple contract or 
otllcr\\.isc., sir\-iirg the p1.efc1.cnct.i t l ~ a t  I I I ; ~ ~  arise from spccitic 
lien. for any particular debts. 

This n a -  a u  :rl)peal from certain in{n.locutor,~ ordrrs made 
in the ('olirf. of Equity of L r s c o r . ~ ,  a t  Spring Term, 1844. 

7 7 Ill0 folio\\-ily stxti.uicnt of f:rcsts was prcwnted by 
(260) the r s c o ~ d  trmlv~li t ted to this Comt  : 

Robert 11. 151irton, largc.ly illdcbtcd, chiefly on rc>*ponsi- 
bilities for othsr p r s o n s  ~ h o  failcd, dicd in Sq)teulbcr, 15-11, 
harinq p r ~ ~ i o u ~ l ~  ~ n a d ~   hi^ will, il: nhicll 4:, z;:i:zi:!tyl 312. 
Burton and t n o  other persons, executrix a i ~ d  cwcntors, and 
hequeatl~cd and dcriqcd to the sailre persons :rll his ?state, real 
and personal, i l ~  trust, to sell the same or surh part as sllould 
I)e nccfswry,  and as the exccntors might choose, si private 
o r  public salc, for  cash or on credit, mrd out of tlie proceeds 
to pay a11 the test:ltor7s d ~ b t s ;  but i n  making thoss payrnerits 
the exccutcils are to pay the tvitator's o v n  debts first, that  is, 
w c h  as I v  contracted on his oun accou~lt and ]lot as suretv for 
o t h i ,  in prefsrencc to such as he owed ac surctv for any other 
person; aud miiong the testator's om1 debts, those, for which 
any ~ P ~ S O T ~  W ~ I S  l i ~ b ! ~  3s t!?e suretr  for $!IT tcstntor, arc pre- 
ferred before tliosc for nllich no one n-as surety; and after dis- 
charcing all the dsbts of those dcscril)iions to pay the debts 
for which tllc testator W;I? liable as sursty for any other prrson 
or 1vrsn115. The present bill n as filed by imernl  h m d  creditors 
of the tsstator, n11 hcllalf of thcinqcl~ r3s and all the other credi- 
tors, agai l l~ t  the exrrutors a ~ ~ d  derisce?, 1)l.a-ing for an account 
of the w a l  and persoi~xl estate and for 1)ayincnt of their debts 
accordilrg to th s  scrrr;rl rights of the ws1wcti1-c creditors, legal 
and t~p i t ab lc .  .I1 S(~l)terilh(~r. 1S42, the dcfc~ndalitq lmring an- 
.wc~red tllcrc xms tllc uillal dccrw for tllc defcnd:rnts to acconnt 
nnd the creditor.; to prorc their dchts beforc the ilrairer, end 
for mr i l~ j l i~ lc t ion  agaiust :1i17 ciditor p~.ocecding further a t  
law. At I\I:~rch, 19-14, a incl)ort v a s  made by the nxltter, and 



Jlr. Sl i ipp sold the  said estate. a t  public sale, and  a t  that  sale 
the  teqtator, Bur ton ,  h e c m ~ c  R p u r c l l a ~ e r  to  the  ~ a l u e  of 
$32,000, illeluding ;\ placc. called tlit. H i g h  Shoal.; Factory :U 
r h ~  price of $21,200; tlmt the ?aid & r t o n  paid f o r  :111 hir 
p u ~ ~ c h a s e s  c,scelit tlw IIigli  Slionl-, a ~ l d  t h a t  fo r  the 1)ricc thereof 
lic gaT e h i t  Imncl to  tlir bait1 Sliipp. datcd T Jlult,, 1541, 
and  1)a-ahle t n c l l e  niolitll- :iftc,r clatc. and  that .  tlicreon. by 
a g r e e ~ ~ l e n t  Irrtn c ~ n  tllc .:lid Bur ton  ;mcl Sliipp, t l i ~  +aid Burtoil 
n~acle sundry  I i n  uie~l t .  11y di :cj i :>lgj l~~ YO llluell of F ~ l l l ~ i i \ \ i d c r ' s  
debt. t h a t  n e r e  qccnrcd hy w i d  deed. and  rli:tt by such pa.\-  
illent, the .inn dnc on thc hnnd f o r  $21.200. n a i  wdncccl to  
$16,'346.+.i, im. n l~ ic l l  :r j u d r i ~ i ~ ~ l r  y1r /11(  (10 TI :I, talica agniuut 
the caecutor. ill Jun.1, 1\43. nllicli  i. o ~ l c  of thc  jl~dg~iic'nts 
r j l r s i ~ ( i o  h c f o r ~  n ~ c n t i o ~ l t d  Ailld i t  I ' n ~ ~ h e r  a l ) p  :iring tha t  tl~c're 
i ?  a l a rec  muiihc.r of d c ~ h t ~  out-tnliclil~g dnr 1, buntlq of the 
te.t:rtor, 011 nll~csli lie -nit- II,I\ e b ( ~  11 brouglii. A i d  
theren~ioll.  f l i i ~ l l c r  iii.t~nctimt-. lo  tli( 11iniier bcinq ( 2 6 2 )  
I I K I T P ~  ns to tliv 1 ~ 0 1 ~ " .  a l ) lnolnif i t ion of t h  personal 
a n d  1v:11 eqtatcq, :11111 n1.o a tlc.i~l:rl:-it~olr npou nllicll  the  esccutors 
iniqht n it11 i a f c t  nl)ljly tllc. fund-. tllt r eal~ccted s l io r t l ,~  to  
r e c e i ~  e, the  C'OIII r o d e r c ~ t l :  I<';/ \ t .  th :~ t  t h ~  defe~idants  sholild 
1x1~ cw1l fulid. :I -  ~ n i g l l t  ~ ( P I I ~ I P  tn tlivir h a ~ i d ,  to the  j u d p ~ m t s  
~ U U U ~ C J  ill 1)ro1~rt1o11 to rlwir r t - l ) c ~ ~ l \  c' a l i~nunts .  S e t  ontl ly,  



that for tlie said I)alance due to 1\11.. Shipp, he lind a lien as 
vendor fo r  the same on the Big11 Shoals. and was entitled to 
be paid thereoui i n  preference to ally other creditor of the 
testator. Third ly ,  that the pagmeuts ~ I ~ U I L ~ O  on specialties were 
to be paid before tlie specialties not sued on ;  and lastly, tha t  
the rral  estate or its proccvds lvere legal real assets and not 
equitable assrts." Sercral persons colicerrled in interest, being 
dissatidied TI-ith the decree, by >e\eral appcals brought the 
whole decrcr before the Suprcine Court. 

J. A. B ~ y u n ,  O s b o m e  & dZc.rccnder for the plaiiitiffs. 
Badger, C a l d ~ ~ d l ,  Boydell  & I ~ e d c l l  for the defendant. 

RL-B~.IX, C. J. Tlle facts are SQ imperfectly stated, thzt 
fear lve shall be able to render inuch l e v  assistance to the par- 
ties, t o ~ ~ a r d s  ascertaining their rights, than they expected from 
their appeals. The report of the m a s t c ~  is  not before us, ex- 
cept as ccrtain facts of i t  appear in substailcr i n  the decree, 
nor does i t  appear whether M r .  Ship11 had conr eyed the High 
Shoals to the testator or  not, nor nhether ('the funds" mllich 
the executors suggested t h e -  rxpected shortly to rcceire and 
m-islied to pay out without delay, were the proceeds of the per- 
sonal or real l)rol)erty, 11or does i t  appear whether the judg- 
ments qzianclo x w e  rendered at the sa lw o r  different periods, 
or  whether the suits. in d ~ i c h  t h ~ g -  n 7 ~ r e  rendered, were broiight 
a t  the same or different periods. I t  is therefore impossible for 
the Court to say distinctly wlietlicr there is or  is not error in 
the several parts of the decrcc. We can only say, as to the first 
declaration made in  the decree, up011 the equality of the right 
of paymcilt of the creditors by judgnm~ts  y i t rndo ,  that  i t  i s  

certaiilly correct in respect to the proceeds of the real 
(263) estate, as we hold that to bc equitable assets; and may be 

correct and probably is correct in respect to the personal 
estate, becauv no fact  is  statcd npon vliich one of those j u d g  
mcnt creditors can be cntitled to a preference over another. 
Bu t  as tlzc Conrt can not, for tlic last rcnson, we whether that  
part  of the decree is correct, as betnccn the parties in this 
came, the Court can lieither affirm nor revprsc it,  hut inust re- 
mand the caw. Then the drcree call be reheard on petition, 
and tlicn the facts inay be more distinctly set forth, or by con- 
sent, the question may he s m t  up agnin, if thc partics should 
still ~ i ~ i 4 1  the opinion of this Conrt on it. 

We are of opinion, u p o ~ i  the crcond point, that  X r .  Shipp is  
not cn~i t lcd  to :r prcferencc of payiiicnt out of the High Shoals 
1 ) r o p c r t ~ ;  that is to s a y ,  111~11 the iul)position that  11e conreged 



i t  to t i  i 1 l i i ~ i i .  Tliv q l ~ w t i o n  of a ~ e i i d o r ' s  ~ ( ~ ~ l i t -  
able lie11 f o r  t l ~ c  l)urcll:~~c~-~iio~i(.!- of laiid c o ~ ~ ~ e ~ c d  1~)- I i i~i i ,  n e  
coilrider scltrled by tlic c!cci,ion at  tl i i i  terin of T 1 7 0 t i t l / / e  I .  

I: i i i t ic ,  u i c t c ~ .  162.  W e  lmon of bct o ~ i c  n a, if :w>,  i n  ~ ~ l i i c l i  
tha t  f u n d  could be ~ w c l i c  cl. ,o a. to gix-e X r .  hhip1) tlic benefit 
of i t ,  ul)oil the  groluld of the p~~rcl~ase-11lo11c-y l i a ~ i i ~ g  :i prc- 
ferablc r ight  of ~ a t i i f a c t i o ~ i  before 13nrto11'q qencrnl creditors. 
T h a t  is b -  coribidering tho c o n ~  c y ~ i c i ~  hy 311.. 51111)p to Mr .  
Bnrtoli-if o ~ i c  n.ab maclc-btfore the 1 ~ 1 ~  iiwnt of the. p n r c l ~ ~ s e -  
moncy a n d  TI it110ut a n y  1 ) ~  >o11:11 S ~ C U T I ~ ~  f o r  i t ,  m('cyt the PUP- 

chaser's olvn bond, a9 nu : I ~ T  of iuch cro- ~ i c ~ ~ l i g ~ n r c .  o r  iae\- 
cu.abl(x n a n t  of cnut io~i ,  a<  to amount to  a breuch of tr~1.t i n  
1\11.. Sh ipp ,  mid. of couric, i n  Bur ion ,  nl lo  c o l ~ c i ~ r r r d  i n  i t  by  
tak ing  the coilrc-ancc. T l i c r c f o ~ ~ .  17rohahl~-, thc c r c d i t o r ~  of 
Fnl len~iider . .  n ho a re  sccnrcd i n  tlic dccd. or I ' u l l r ~ l r ~ i d e ~  hiii1- 
self ( v h o  Iiaq :iii i~itc.re;t tha t  hi, clcl~t.; sl~oulcl bc 1 ~ 1 i d  aq y e l l  
as  in  the  clear - u v l ~ l l ~ i ) .  lu iq l~ t .  upon tlwir hill aqninqt Sliipp 
and  Bur ton ,  o r  1,- tol i i i i~q ill I d o r e  t l r  Mnstcr,  hc allon-ecl to  
folio\:- the  p ropc i ty :  aild if  w .  tha t  u o d d  l i c ~  c Slii;,p to 
t h e  amount  of n11:rt t l iej iniglit net out of the prol)er t~- .  T11:it. 
110~1-ercr. i q  the  p l ~ o i i ~ ~ c e  of tlio\e 1)crqons. and  Mr .  Sliipp c:ln 
not c laim it .  Looking a t  S h i p p  111ere1~ as the relidor of l and  
belonging to h im,  n r t l ~ i ~ l l i  he ha; no l i c q  ni ter  a convey- 
ance. I t  is prolnLle hc did conxe-: elqe, he ~ r o u l d  not (264)  
nppl: i n  the n.:ay h r  has. E n t  a. t l ~ e  fact  i q  ~ i o t  ,tated, 
n e  can not a s w w  it.  a n d  must. tliercforc, send t l ~ c  c n u c  hack 
undecided upon tlii; po i~r t  :11so. 

T p o n  the t h i r d  p i n t ,  th(i C'o~lrt i, of opiii;on that  tlic de- 
cree i4 c o r r c ~ t .  a -  f a r  a, i t  2 f f t ~ t ~  the p c l w n a l  wra tc :  but incor- 
w c t  ns f a r  a; J ~ c I I ( ( . : " ~ I c  ;vnJ n?i.ing from the  r e d  eitntc. nc 
the  l a t t f r  i c  a q v t -  i n  cqu i t r  0111-, and  i-,  t l ~ c w f o w .  nly~licnble 
to all  ilc~htq alike, or. i n  thi, e n v ,  to tlic d c l ~ t s  in  the order 
dirccttcl i n  tllc tc-tator'. n i l l .  Ti1 tli:. cou?-c of l ( q d  adniilii+ 
trarion, a n d  in tha t  n ?  t l ~ c  pcrional  c-fate 1rci.e iq to be applied. 
a jndg~rient of awcts i i7 f i i f i i w  clot\ not n1tc.r t l ir  1)riori:y 1w- 
t\i7cen debt. so as to g i rc  olie of inferior dicnity. on  ~ ~ l ~ i c l l  siich 
a jndgnl r l~ t  11:~q bceii tnlic~n, n 1)refelicc 11cfol.e a dcht of higher 
digni ty,  not s11cd on. Tlli- n as held i n  R ~ r i i ? i c ' L i . c e  I.. ,qtru i , 
Is S. C.. 44. cawutor  m a - ,  of co~1r.c. p a 7  msl i  a jude- 
n in i t  on a i implc conrrcact bcforc. notice of n !mnd dcht. a -  II(J 
nlig!lt (10. if tlic ~ i n l j ~ l ~  eontrac1 drht  h a d  not h ~ i l  W ~ U C P ~  to  
j i t d ~ n l c n t .  Rut the jndglilrnt qii17,1(70 11r)es not fix thc e ~ ~ e c i ~ t o r  
n-it11 awets, but  n-imllc.: that  he 1i:ad f u l l  n d ~ ~ i i n i - t w c d  1111 to 
thc tiiiie of i n d c i ~ i r n t  : :111d. t l ~ ~ ~ ~ ~ f n r c ,  u lien c:illid mi to :iceo~il~t 
u11011 a c f  i i  i f a t  i l l s  fo r  a-uct- rlicrcaftcr comt to l ia i~t l ,  tli- ex- 
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ecutor lllxy rhon t l ~ t  there were ilonc applicable to that debt, 
because debts of lliglw1. dignity esistrd. But betweell debts of 
the sarlw d i p i t y ,  lwre bring, originally, all sperialtiez, nc, think 
the law is, that the diligent creditor shall be preferred. I t  wein, 
to liarc bern so co~~sidcred  by L o ~ d  Hardzi:icl;, in A s l ~ b y  T .  

l ' o t o t h ,  3 ,2tk., 20). -1lthough the judgment is not absolute, 
yet tlw suit gi \  c3z notice of the dr'ut and tlie judgiiwnt arccrtains 
it, and the e s c w t w  uould not be a t  l i l~erty after buit to lnake 
a rolulitary p n p ~ r n t  to a creditor in (aqua1 degree, nlio had not 
sued. l I c l ~ c ( ~  tlip b o ~ ~ d  ont*:anding could not protect tlicx esecu- 
tor ill a sc 1 1  ( f ! l (  I U C  011 ilic jndglilellt ; x i  liile to :L suit on the 
bond he miqllt plcacl t h t~  l)rior suit on h o ~ ~ d  ,111d judgliiei~t tliere- 
for. Snch W > ~ I I ~  to be tlw undcrit:ulclin~ of the test-wrirers 

111joi1 thi, quwtion. TT11li. Ems., $>!I; Ralu. on .\swts, 
(265)  290, and tlw anrlloritic- cited by 11ilil. 

We h a w  alrc,adv said tllat n e  lioltl tlic real estate to be 
equitable assets, and th:?t the tlrcrt~e n a s  ~ r o i ~ g  in declaring 
tlic111 legal. Under tllc Act of 1759, as \re lwld in l>l~niz  I . .  

l ~ c e l i : t r ~ ,  13 S. C.. 2d3. the land ~ o u . l d  be undonbtcdlr l e d  - .  
asicts. For  that  act makes all der.isc,s roicl aqainst crcditors, 
as  iilc, fi1.l ic.ctiou f ~ f  thc St. n ,ind 4. Ti'. mid X., ch. 14, had in  
Eng!a~~d  done; lout it did ]lot take out of the ope~at ion  of its 
cnnr2tmcnt a C ~ C T ~ S P  111 trust or charge for thc~ l j a ~ i u r n t  uf dcbts, 
as 13y the l)ro~isioil  in th(l follrth wction of tile English Statute 
l1:ld !)wl? d o ~ o .  It follnn-i.11 ricccsiaril- that  all derises lwre  
here alilre ~ o i d  against crcditors, and tlicy llligllt proceed against 
tllc devisees in actions at law for their debts. I t  niight seem 
strauge to hold that  a d e ~  is(, for the xcry ljurpose of paying 
debts should be held to br frar~dulent  ns to the creditors. So i t  
n-ould be, if it  were not dcci:~rcd fraucii;!c~:t ail: -ioid i ipoi~ the 
intent of the testator in making the gift, as a deed by a debtor 
is by the St., 13 Zliz., vhcn  i m d e  v i t h  the intent to defeat 
creditors. Bu t  the acts of 1789, a i d  of 3 and 4 W. & 11. do 
not make derises roid upon the intent, or  as a fact to be found 
by the Court or jury, but upon the fact of the derise, qince, a t  
common law, that defeated the creditor, with whatever intent i t  
might hare  been made. Therefore, under tlicsc acts, lands de- 
1-ised to onc for his own henefit are clearly liable to tlie testotor's 
crcditors, altllough, in the same will the testator made, othcr- 
n.ise, an ample prorision for the payment of his debts. The  
question of intent, thcrcfore, mis  inltnaterial; and the qeneral 
enactment niade a devise er (.n for payment of debts roid. But 
the English statutc, by that  proriso, took such a derise out of 
the operation of thc 131.~7 iouh clause; and consequently left it ,  
as if the statute had not been ]jas;ed. Tlicrcfore, i n  England 



a creditor caolild 110t .si~v such a tl!*\-isiy~. it' lie ditl. :]I(, 1:lttc.y 
~ ~ - ~ o u l d  p l~nc l  t l u t  t l i ~  d( ,~-isc  to I ~ i i 1 1  I Y ~ S  i n  t l i ~ q t  f o r  1 1 a y 1 1 1 i ~ t  of 
debts;  n-1iic.h. h ~ i n g  a protcctioil hy st:itntcl. ;lie ( ~ ' o l ~ r t  \\-as 01)- 
ligcd to take notice> of :111d s~131:lin. T~ICI 'C .  t l l ~ r i ' f ~ i ' ~ ,  t 1 1 ~  cretli- 
tor  v a s  ohligcd to go into ecli~iry slid ohtnili s:ttizfac'tio~i 
"1'011 the  f o o t i l ~ g  of tliil t i ' i i~ i  for 1ii1:i rrc~:~ted i n  thi' \:.ill. (2C6) 
By omitting t h a t  proriso i n  our  act,  a l l  t h a t  n-as rcwrscd  
IIPIT.. 13'0r \ \ - l l~l i  :: mdiror s l i d  t l i ~  (I( \-i.c~o 1 ~ 1 ~ .  i t  ~ r o ~ ~ l ( l  11e 
no anhn-i2r to the nclion to 11l(~:itl rll:rt hc~ v n ;  :I dr~-i.ic,e in  truqt 
f o r  otliill,.. nlflioiig!~ t l ~ o v  cjtllc,rs '111i~1it 11e l l o l l ( ~ t  ~ r e d i t o ? + .  'I'11v 
cwdi tor  wolild i ~ , p l y >  tllcw i i  ~ ~ o t l i i n g  to l ~ c l p  ycx~ i n  tllc stntutc'. 
w h i c l ~ ,  f o r  111)- purpose, !la< ~iindt. the ~ i . f t  to -nu void. TTe 
n-ew ohlipccl i i l m  to  1101iI Inlids tlnis derisccl to 1)e legal real  
a s s e t .  I t  ~ r o i d i l  sc-c.111 t l ~ n t  the I.egialatiw~ c o ~ ~ l d  111c:ii1 liotl~iiig 
leu< by o111i:ting the pl~o:-1:.io of the  :ri2t of Tv. k 31. : ~ r h i c l i  mislit 
l iarc~ Iw(!I f1m11 ail intention to l ~ ~ w c n t  di,htor; f r o l ~ i  crcatilig 
p ~ ~ c f e i ~ e i i r c ~  1,- rllc~ir n-ills, aild to ~ i i d i c  r l ~ c  land linblt? to  tlrl)~. 
: ~ c r o r d i ~ i g  to l ( y l  !~l.ioritics. Th:it n-;IS ttl~i, Ilwcas:ln- cc.o:i~t~wc- 
t ion of tlic a r t :  :rlrd tllc Col~i*t  coi~ltl  not :irc;iil i t ,  t l ion<l~t  not 
inwnsihlc. of !lit g w a t  (wifwioi l  and ii~ililc,:i>c loiecs tll:rt ~roiiltl  
a h l ~ o s t  cc>rt:ii~llf : i i . iv on; of it. F o r  i t  i i i i~l i :  dc,ft,;it tlw iiioqt 
rensonahle 1 1 r o ~ - i 4 m 1 , ~  for  the tcitntor's f : ~ i ~ i i l ~ .  :ilid for  t 1 1 ~  ~) : I J - -  

m m t  of his di.l)t. F o r  e s a i ~ i p l ( ~ .  nn lwir or dc,vi<ee ?all not,  
af ter  1 ) i ~ o c ~ s s  sncd, a l ien;  90 tirat one o b s i i l ~ : ~ t i ~  creditor, by 
13ri11,gii:y .mit, 111igllt p ~ ~ ~ e ~ i t  n snlc fo r  a f a i r  price. a11tl wcr i  fire 
a large estate h- n calc fo r  cash nn csccntion for  :I triiling debt. 
A\lld, a t  nl1 e ~ - m t s ,  instcad of wlliilg the 1:111d by  tlw c,srcntor 
o r  trustee a n d  appl - i i ig  the whole 1)roceeds to  tllc s:ltisfnctior~ 
of creditors. ill nilic cases out of ten. more of i t  would be sunk 
i n  costs of snits :lt l a v  t h a n  came to the  llnnds of the creditors 
tliel~isclres. Then aa to the preferencm the debtor.; u l a -  crentc,, 
tha t  raises lio objection. Tt can not be a f rnnd  i n  :I persol1 to 
dm-ote his prol)cXrty to the p a y l c n t  of just dchts. a l tho lyh  lir 
1 1 ~ 7  not h a r e  ellough to pay  d l  his creditors. C p o n  that  gron~lcl 
~ ~ r d e r e n c c s  by de id  a re  iil~llclcl. B u t  if prcfcrenccs he ~ r r o l ~ g ,  
t h y  a r e  less likel- to be i~~:lcle h- will than  hy deed. 31cw ~ l l a y  
espect f a r o r s  f rom particulnr creditors for. Irliose bc.11c4t t l i v  
111:llre d c ~ d s ;  but  t l l c -  a rc  past t h a t  before thcir  TI-ills ?an go 
into effect, nlltl, therefore. d l  not he 111ne~h inclined to liiake 
unjust  p iderences  1)- will. or, indwd. to i ~ l a l w  any. I t  is 
almost miirersnl.   hen l m ~ d s  a r e  devised i n  t rust  f o r  
creditors, t h a t  i t  is fo r  all  credi tors;  though. sonietiilies. ( 2 6 7 )  
cert:linl-, i t  is othci~\~-ise, : i i~d p n h a p s  oiight to  he. I t  
is highly proba1)lc t11:lr I-icn-s of this kind. n-hci~ the subject 
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was hronglit to the notice of the Lepislati~re by Dlrnn c. X ~ e 1 i n . y .  
13 S. C.,  2h3, decided ill June,  1930, iilduccd that bodp, i n  
the act of that  gear, ch. 36, to enact liere, in substance. the 
proriso contained in the St. 3 a i ~ d  -2 W. & 11. I t  is now found 
in Xcr-. St., c. 43, s. 12, and prorides that "nothing in that  act 
coiitai~rcd sliall impair or in ail7 n a y  afftct the right of any 
l)crson to nliom land may be d c ~ i s c d  in trust, or to  h horn 
p o x ~ r  to sell land ~ l i a l l  be giren, by any r i l l ,  for thr  purl)ose 
of p a ~ i n g  thr  debts of thtx teqtator, to dispose of the same, 
in o ~ d c r  to car ry  i n f o  effect t h e  intention of t h e  testator." 

The cffcct of that  proriiion ulldoubtcdly is, to sustain against 
general crcditors that rlerisc for the sake of the purpose of i t ,  
nanicly, the trust for creditor?, ns f a r  a i  it  may be necessary 
for thrtt pnrposc. Bcyond that, perl~apq, the residue of the 
land o r  its procccds might be liable, as at l a ~ i ~ .  But  to the 
extcilt that  the nil1 raises a trust for  crcditors, clcarly the land 
is no l o n ~ c r  liable ill an action at lax\-, under the statute of 
f r a u d u l ( ~ ~ ~ t  dc~iscs ,  but can he rrilcl~cd o d p  in ryuity, upon the 
footiilc of ihc trui t .  C o ~ l i i q n ( ~ ~ i t l ~ .  i t  is equitable assets; the 
distinction b t ~ t n ~ c w  them aird legal aqsets being, that the one 
may 1~1.  rwrllcd, it1 Inn., alld t l ~ c  other o n l ~ i  in equity. Tt was 
f o n ~ ~ e r l r  doltbtcd in E r ~ ~ l a n d .  wlic.ther. in sonic cases of devises 
o r  powers to executor3 to sell for  paymmt of drabts, the 1~r.o- 
cceds were not legal asscts. Rut  since the caw of S?[X 1 % .  Prittze, 
1 Bro. C. C., 139. i t  lia? lwcn cn~~rirlcrccl aq wttlrrl in fire E q -  
lid1 co11rt of chancerv, that  in ercry case the assets arc cqnit- 
able. And recentlv the samc doctrine has bwn held at law 
in tilt cases of Cia,/ c. TT'iUis, 1 B. h- C., 36-1, and Ecrlhcr T .  

X a y ,  9 B. 6- CI., 489. 
T h a t  cffrct thi? will hare  on fhc rights of thc i~ar t ies  to this " 

suit \i7e can not  sap, as the facts are not stated, $0 as to enablc 
ns to see the application of the rule. Tliercforc, m can only 

declare that the li111ds devised in  the testator's will are 
(268) not lcml  assets, l ~ n t  cqititablc a s e t s ;  u i  to mhicli the 

gcneral rule is. that  they arc to be applied to the pag- 
nicnt of tlrr debts, and as in the order the nil1 directs, a ~ i d  that, 
if there be not a sltfficie~icy to pav all the debts of a psrticular 
class, thcv arc to be alrp!icd to all tllc debts of t l ~ a t  c2ln.c p n ~ i  
p s w ,  nhcthcr due by bond, qimplc contract, or othcrxise- 
saring, h o \ ~ ~ r e r ,  the prefwenccs that  may arise from specific 
liens for any particnlar debts. 



1. C.] TPSE TEIIII, 1\44. 

I .  -1 11o11ati1111 (YOISU JIIOI ti,v CIII  11i1t IIP I I ~  dtwl, \ \ i t I ~ o u t  111~1iviey) of tllc 
thing,  ex-on \ \ I ~ i ~ i ~ t .  t he  deir t l~ of tllc 1h11.t~- t a l x i  1)lac.e. 

2. IT-l~c,rc t111.1.1, i-  no  ~ l t~ l i \ - c~ry  of tlrc thin,?, nor  any  i1it~1111ixl to  IICI 111ilt1~, 
nor  : r l ~ ~ -  t l o ~ n i ~ i i o l ~  01-er t h e  th ing  iintcridc~l to  lic p;~i.tetl \vitli, IJJ. the  
t l o ~ ~ o i .  tliiring hi.; life, the  g i f t  i -  not  gor~tl a t l i~nai ion c i c ~ f s ~ c  

i i roi  f is. 



c#lai111 for  this d(,Gt l , i~cfcrrcd ill his lifeti~nc,.  T h a t  a f t w  the 
t l c fc~ ida i~ t  obt:ri~rccl ad~l!iliistr:ltie>~~, lie sued out a n-rit :lg:liiiit 
l i i l ~ ~ s ( ~ l f  ill 111e 11:1111r of llis i i ~ o t l w r - i ~ i - l ; ~ ~ .  A l ~ ~ ~ ~  .I. Slliith. 21~1- 
~ ~ i i ~ ~ i s t r : l t ~ . i s  cnf L l l ( ~ s : ~ ~ ~ i l c ~ r  S111itli. W ~ I I ~ ~ I ; I I I ~ ( ~  to a co1111ty t2o1~rt, 
: I I I ~  O I I I  l~loycd co1111,-(71 f o r  tl~c, l~ ln i i~ t i f f  tllcbwill, and  ii~:ld(' 110 

d c i ' t ~ ~ ~ w ~ ,  b11i by :I i'o1'1na1 pli':!, n-11i~l1 11-as i l l tc~i~ded olily to g i ~ c .  
to 1 1 1 ~  ~ ~ o ~ w c l i i ~ g  tllc ial'pi~:lrnlrce of ail :~ t l \ -c , r snr~  m i t ,  n - l l t , ~ ~  
ill f:lrt i t  \\-as ]lot, aiid t11:l; Iic l11~~i i i i t1~(1  n ~-c,~diczt to h r  iwitle~wd 
:~g:~i l l>t  11i111 wit11o111 tlw ( L . ~ : I I I I ~ I I ; I ~ ~ ~ I ~  of 21 ~ r i i l l cw,  ; I I I ~  up1111 
n s t : ~ t ( ' ~ i ~ ( ~ l ~ t  I)y t l i ~  ~ C ~ ( J I I ~ : I I I ~  11i111s('lf, \\-Iirrc~l)j- this  1i1i.g~ ~11111 

\\.:IS i ~ ~ c ~ ~ \ - c ~ i . c d ,  \\ 11(>11 110 1 1 n ~ r  W;I* -.11ic>. T h e  hill fn1.t 1ic.r stnl t.5 

t11:it i ~ i  f:~czt the , j ~ l t l g i ~ ~ ( ~ i i t  \\-as f o ~  r l i c ~  I w ~ ~ c ~ f i t  of t11: t l c f ' c~~i t l a~~t  
l ~ i ~ i ~ s ( ~ l f ,  :1lt11i111g11 ill i11(, I ~ : ~ I I I ( ,  of MYS. Si1~i111; fo r  tliat 1~ 11:~s 
ilcrc.lx p:iid ally 1 1 a ~ t  of it, 11nt got ;I wcac'ipt tl ierefoi~ :I.: 11:lr-iiig 
b ~ , ~ > i i   id iiito ; l i ~  (Ilcrlr's otf ic~,  w l ~ r l i  in trnrli  i t  \\-a:; iiot. hut 

N r s .  Si11it11 ~ : I I - ( ,  l iw  n ~ y ~ i i t r a i ~ w  t l i e ~ c f o r  v.il111111t 11:1y- 
( 2 7 0 )  i i i c ,~~t ,  1\-11i(-Il the C'le1.1: : I ~ ~ W ~ I ~ I Y ~  a <  l i l ~ i ~ c y ,  :111(1 for  ~v l i i rh  

l i p  gayc his i w i . i l ~ t .  
7'11i. :111-\1.c.1. iirsiuts 01i the, coiwrrircw of : I I I  nccoiliit. \\-!liCll 

t l r ~  d ~ ~ f ( ~ ~ ~ d : r l ~ r  l ~ d  ~ c ~ 1 1 t 1 1 ~ t d  to tlicl 111;1i11tiff, 1111t s111)111its to :];I 

:ic2co~lllt ill the' cdansc.. \Tit11 1~11cc . t  t o  tllc' itt'111 of $I.O-C4.::r). 
11111 : I I I . ; ~ . \ - ( ~ I *  <rat(,.; t11:rt ill 1 \ 2 7 .  tlicb t t~s ta t r i s ,  1Iia.i A l ~ ~ i ~  k!mith. 
lit~ltl ;I 11otc. of '!'. Li. 11. T( : lu ie  foi, $900;  aird tlicrc~oii x r s  all 
c ~ ~ i t l o r w ~ ~ i c ~ i ~ t .  s i g i ~ ( d  11y t l l r '  t~ ' i t : \ t r i s .  ill t l ~ i s e  n-ords: "Six 
I I I I I I ~ I Y Y I   loll:^^ of th(2 ~ r i t l ~ i i ~  fill, A l l c ~ s : i ~ ~ i l c ~ ~  S i ~ l i t h " ;  a11d thnt 
I i i 1 1 1 1 1 t  a I I yclar obt:ri~icd on t11c 1io11,. a i ~ d  iil~oir 
tlic csc.c.litio~~ i w ~ c t l  t11! 1 ~ ~ 0 1 1 .  : I I I  c ~ ~ ~ t l o r s c ~ ~ ~ ~ c w t  : I I I I ) C : I ~ R  tha t  $600 
d(11I:il~s of t h  , j ~ i c l p ~ ~ c ~ i ~ i  IKIS ti~111sf(:rrcx1 to A l l ~ ~ s : ~ ~ ~ c l w  Sniitll. 
A \ l c s : ~ ~ ~ d c r  S111itl1 TI.:IR n l)i.otllcr of tlle test:~tor. and  ( l i d  ill 
~ ~ ~ ( Y ~ I I I ~ ) ( ~ Y ,  1 S 2 i .  i i~ t~s t : l t< , ,  l(>:a\-il~g S:111y P. S n i i t l ~  (t11c )\-if(, 
of tlic dcf'c~iidaiit) :111d .'.IIII S : i~ i t l~ .  t1ie ?-ouilgrr, his  oilly child, 
:11ii1 :I wide\\., 1\11..;. A \ i ~ ~ ~  Siliitli, the la l tcr  of wlionr nd- 
~ i ~ i i ~ i s t c i w l  oil hi.: c~stntc~. Sooil aftern-:trcls. A \ ~ ~ i ~ .  the t l a ~ ~ g l l l c ~ .  
:ilso died iiltestntc nlltl n-iiliont isslic, being \-cry youlrg. Tlic 
nIis\\-m. s t a t e  that  ynn~rg .  illc tl( , \~tor, paid to 1\1rs. Smi th ,  t l i ~  
n d ~ t r i i ~ i s t ~ - : l t ~ ~ i s  of . \ l c s :~~~d( l i -  Snlitll, tlie s1111i of $139.2.5, 011 

ncco1111t of tllc, ilcll~t ; nlrd t h t ,  nftc.1. the  dcnth of . l i ~ n ,  the  
d : ~ i i g h t ( ~ .  the tcstatr is .  Misr .\111i Sillit11 l ) ~ ~ f ~ w e d  i i l ~ ~ c l l  :111siety 
to  ha\-c tlic ~ c n l ~  c o ~ l t m l  of tlw d ~ h t ,  as  s l i ~  v x s  a relation :i11d 
f r i c ~ l d  of 311.. I - n l ~ i ~ ~ ,  :lilcl \\-islied to l m ~ c  t h r  poirer of intlnlg- 
ing  liim, : I I I ~  n ~ ~ p l i c d  to  1\11.>, ,111i1 A. S ~ i l i t l ~ ,  n l ~ d  to the d ~ f r i l d -  
n ~ l t .  to g i r c  111) t l ~ e i r  interest ill tlic clcbt, alld l ) r o l ! i i ~ d  if t l i y -  
~\-cn~ltl  do so tliilt sllc- ~vonlil  1))- Ircr will ilralic up tllc nnloni~t to 
the said .\i111 nlld Sal ly I?.; a11d t h y  :rgrrcd t h n e t o .  and  117 
e ~ ~ d n i w ~ ~ i ( ~ i ~ t  011 t l i ~  1~sw11tio11. X r s .  A \ i ~ i i  A l .  Sliiitli :aiid tlip de- 
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feilcla~lt severnlly reliiiquishcd their  c lai i~ls  to the testatrix, wlio, 
a f te rnards ,  received the vliole debt, and  i n  1831, made  her  
v i l l  a n d  g a w  al l  llcr property to the  plaintiff's intestntc a n d  
other persons. T h e  aiisn-er adillits tha t  110 demand v a s  made 
on X. Smith.  t l l ~  esecutor of the r i l l ,  ill his lifetime for  the 
illone-, a n d  states, as the reasoil tllerefor, tliat there n.as ail- 
othel. subject of lit igation h c t n c c i ~  the  said 11. Smit l i  and  
tllc defendant. ill n.hic11 tlw clefcildant expected a re- (271)  
cover -  against him,  a n d  expected i n  the scttlemeiit thereof 
to use this c la im;  tha t  the said 31. S m i t h  died before that  con- 
troversy ter ini~iatcd,  a~icl t h a t  then the dcfeiidailt took adnliilis- 
t r a l i o ~ l  011 Allin Siilitll". estate, i n  order to get payillent of the 
d e n ~ a n d  i n  question. 

The  answer fur t l ler  qtates t h a t ,  a f te r  the defenda l~ t  had  ad- 
mi~l i s te~*cd ,  he took the advice of c o u n ~ e l ,  as to the 1na11ncr i11 
which the claim sliould be asserted, and  was advised tha t  a n  
nctioil sllonld be hronght in  the naille of X r s .  L h l l  A. Si l~i t l l ,  
as  a d ~ l ~ i i i i ~ t r a t r i x  of Al lcxa~lder  S m i t h ,  against the ili.fc~idniit, 
as  nclininistrator of M i v  Ahlil Smi th .  T~ it11 the v i l l  a n u e w d .  
Tlw clefendant admits  tha t  he was the ageilt of the plaintiff 
tllcrcin, and  long had  bcc~i ,  and  tha t  as  s ~ c l i  he retaincd coun- 
sel fo r  ller, hut he state.. tliat lle retaillcd other co1111scl fo r  hiin- 
self. I I e  a l w  adinits ihnt  tlle verdict p a s s 4  v i t h o u t  the ex- 
aini i la t io~i  of n ~ i i t n e q s ;  and  he says tha t  he qtatcd the foregoing 
fncts to hi. counsel. ns hcing lillo~11 to himself. mid .ins ad- 
T i d  tha t ,  as the r ight  caiile v i t l l in  his o \ m  knonlcdge, ~t 
vould  be idle to e s a m i ~ i e  v i t~ lcsses  to p r o w  i t ;  and  tha t  accord- 
ingly he a l l o m d  the  judp~nei i t  to he taken for  the  balance of 
the $600, and  interest, a f t w  d c d u c t i ~ ~ g  the before mentioned 
~11111 of $139.25. T h e  a u s v e r  fu r ther  adinits tha t  no money 
p a s d  i n  settling tllc drht.  but t h a t  Mrs.  Smitli ,  his  ~ n o t l ~ e r -  
in-law, ,gare the def~nc lan t  a n  order 011 the Clerk fop tlle money, 
with vhic.11 the clefeiiclailt paid the  debt,  and then took the  
Clerk's recript.  

Tlir a n s v c r  the11 aT er; that ,  n-itllin the  defendant's pe~.soi~al  
lrnonledge, the dcht n a s  justly due, and  t h a t  in all  the  t r n ~ l s -  
actiolls before stated, hc acted f rom pure  mot iws ,  and  with 
the sole puq,osc of doing what 11c knew to he just a n d  eqliitable, 
and  n n s  n d ~ i v d  to he legal. T p n u  the hearing, i t  n a s  admit ted 
h- the dcfenda~lt ' s  c o u n ~ c l ,  tha t  there nluqt of course he a refer- 
c ~ l c e  to s tate  tllr adiiliniqtratioil a ~ c o l i ~ i t s  of the defeiidant. 
l h t  earl1 of tha  partieq desired tha t  the reference ihould be 
nlade wi th  illstnwtions as  to the sum of $1,044.45, 
claimed as  a credit f o r  the jndglncnt of Allesander  (272)  
Smith'< administr  a t '  1011. 
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she did not n i sh  3Irs. Sinit11 to relinquish the clailn to tlie debt 
~ri t l lout  consulting her friends and being scmible of the pro- 
prictv of it,  and she leqncstcd the 71-it~less to g i ~ e  his adrice to 
his sister on the subject, remnrkiug also, tha t  if she and the 
defendant did not relinquish, they would lose more than they 
~ rou ld  gain. H e  says thnt he held conrersations with his sister 
accordingly, in which lie a d ~ i s e d  her not to relinquish the bond, 
but she informed him afteryards that she hod relinquished her 
interest, as she ~ r i shed  to keep peace in the family, al1d if 
Ann chose to take back v h a t  she had o n c ~  given. she could 
l i w  ~ r i thou t  it. The 77-itness underqtoocl that  Miss Smith then 
had a n ill, in nhich  she gave to Xrs .  Smith  and Mr.  Do~vney, 
more illan tlie bond of Young, and he supposcd that  by tlie es- 
pression, ('they vould lose more than they r o u l d  gain." she 
meant. thnt if they did not r e l i ~ i ~ u i s h ,  she ~vould alter her d l  
and cub them off. 

The deposition of JIrs. 3Iary Smith, on the p u t  of the 
plaintiff, states that Miss Ann Sniitli resided with her brother 
-1lesander. as a nleinber of hi? f a~ iz i ly ;~  tha t in the latter par t  
of lq2.5, <he n.as estremely ill, and espected b ~ -  herself and 
her fricncls to die;  that  the vitness n.as her relation, and 
attended on her as onc of her nnrees in her illness; that  -lies- 
ander S~n i t l i  had hcvn 11c.r agent in her business v i t h  Young, 
~ l i o  n-;ls then expected to Tseconze in so l~ea t ,  and that  some 
apprehension v a s  expressed bv sonze person, that, if she (274) 
died, and Young should fail, her brother' dlexancler 
might be held liable to her eqtate upon sonze ground, which thc 
witness did not underjtnnd. This vitness states that. Miss 
Smith then said, she ~vould proride against that. and directed 
the witness to bring her the bond. ~vhich  she did, a11d Miss 
Smith nrote  on i t  the nzmzoranduin in fayor of her brother. 
ancl then thc bond was put back. Miss Smith said if she died, 
she viqherl her brother ,\lexander to hare  that much of the 
bond, but not othcrxisc, as <lie did not intend to give her prop- 
ert? a l r v  in her lifetime. The vitness furtl-.er states that  Mrs. 
-inn ,I.. Smith,  nnrl all thc family of Alexander Smith, knew 
that  the mcmorand~un had bcen nlaclc on the bond, and tlie 
puq7o~e for ~rllicli it T I M  made, as it has h e n  already stated 
by the ~ ~ i t n e s s .  

The clcposition of J n n m  TfT. Smith, a brother of the testator 
in behalf of the plaintiff, states that  he frequently heard her 
qay aftel. recovery that  she had transferred $600 of Y o u n p ' ~  
bond to ,Ilesnnder Smith, bu making a n~e~norandunz on it,  
n-hen qhe cspected d s i l ~  to dic. and that shc made the tranqfcr 
~ r i t h  thc irltention that hcr b ro t l i~ r  -1lcsancler should hare  that  
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~11111 ill c a w  she should  t l i e ~ l  die;  t h a t  s l ~  rc3c.01-crcd, a i ~ d  l l e ~  
Iiiwthe~* ue\-cr r l a i r ~ ~ c c l  a n y  pnrr of tllc bond. but tha t  : ~ f t c r  his 
tlt,:~t 11, his n i t l o n  t111cl l j o \ \ - ~ ~ c y  c1:iinlctl i t ,  and  tha t  sllc' ~ ~ ' f l l s e d  
to  lei tlwlrl l i a ~ c '  i t ,  l)ccailsc, slrc 11ad rcmli~ct l  ~ i o t h i ~ r g  f o r  it ,  
: I I I ~  l ~ d  i i r t ~ l ~ i l o d  tllr h~ l ic~f i t  t o  Alle:ial~clcr. 0111- iir ensc of 1 1 ~ ~  
dcntll ill tha t  i l l i~i~: ia ,  aild that  111,s. _\nii AL Qluitli :111il Don-11cy 
n.c.11 In1c.n- t l ~ t ,  nliti a l l  tlw f : i c i ~  of t l ~ c  ti .al~sartioll .  T h t  s11c. 
cl:~iliicd the h o ~ ~ d  :I:: Im* o w l ,  alrd l ~ a t l  cwllcctecl the lilollcy a l ~ d  
k q ~ t  i t  as  1lc.r 01~11 .  

RT-I..ITN, C. J. '.I'll? anslyer nud the drliosition of Airs. h n  
Al. S n l i t l ~ ,  ill s u l ) l ~ o r t  of it ,  stat(. tlic original trnusaction out 
of n-llicah this cant rovers? arose, as  if the r ight  of property in 

l'onirg's h o ~ , l d  \-estctl i n  , \ l can~~t lc r  Smi th ,  a t  least to the 
( 2 7 3 )  amouilt of $600. TJpo11 t h t  sul)position they hold out 

tha t  the surrender of thcir  i n t ~ r ~ s t  in  the b o i ~ d  was n 
~a l l1a l ) le  collsidcrn'rioir fo r  thc p r o ~ ~ ~ i s e ,  wli ic l~,  they say,  n.as 
11i:ldc to tllclil by t lie tc,stati-is, to lcflrc thn i l  a11 equal suin i n  
11cr d l .  

T-Tlpr that  s t a t c r ~ l c ~ l t  ercn it  voulcl b r  n question ~ ~ l l e t h c r  
~ ~ l l a t  ;\[is< S i ~ ~ i i l ~  siai(1 \\-as i~r tcndcd,  o r  was i i ~ t d ~ r s t o o d  by the 
othcr  ~~;wtic! :  a s  n l)roil~isc~, a i r lou i r t i~~g  to :l b i i r d i ~ ~ g  contr:lt3t, 
o r  n.as not I I I P W I ~  :I ~ n g l l c  d~c1:1,~ntim1 of : ~ i l  i l i t e~ l (kd  bounty, 
tnl n.hic11 tilt, o t h c r  partic.;, fro111 their  ~-c,l:rtion lo  this qiirglc 
1:1d:-, n11d t l~e i i -  ill tillrate as:oc~i:riio~~ v i t l i  her ,  rclicd f o r  a 
1rlol.c ~ a l ~ u t h l c  :1cq1 iisition tl1:11l tlw Imi1~1 i twlf ,  o r   he^. pronlisc, 
s t r i c t l -  yml i i i rg ,  t 11 l e n ~ c ~  tllcnl as in11(.11 a t  1wr death. 

T h c  l a t ~ c i  is r c ~ ~ i t l n ~ d  ~ x t r c n l ~ l y  p i .ohabl~ ,  :1s t l l ~  trlltli of 
tlw C:ISP. fro111 tlw ics t i~ : lo i~y  of Dr .  Crr:rllai~l n ~ l d  3 1 ~ .  TTirlrs; 
cspwial ly thc l:lttt.r, v l io  s :~ys  that  tlic dc~fcntl:int c~spcc~~c.cl a 
l:rrgc p a r t  of his :runt's es t :~tc~ by Ilcs \rill. lllll~4h lit' :ili(w:lteil 
1 ~ 1 .  aVc~c~tioi~, Tu that  l ~ ! ~ l i c ~ f ,  ail4 \\,it11 :I ~ic'xv to lplc:\sc :ind 
k w p  ill n.itll her ,  Ire prob:ibl\- 111:ldc thc. ~ ~ c l i ~ i c p i s ! m l c ~ ~ t .  aird, 
if ,GO, 11c oiiglrt 1101 to sct u p  t l ~ c  c s p i ~ c ~ t : ~ r i o ~ ~  of n lmn11t~- oil his 
1 ~ n . t .  ns :HI ol->lig:ito~y ct~irt?;ic~t tm f l ~ c  11:1i-t of tlie aulrt. TI:lcl 
s i ic l~ :I cwrtrart ~ P I J I I  i l l  tc.~ltlcil. i t  c2:1~i 1l:aidl~- I)(, sul,liosed tha t  
so111c. d i s t i l~c t  :rird )\c~i~i11alw1t cvi(1onc.c of it  1,- n vr i t l c l i  nlcuin- 
1~11clii!11, n.onli1 not h n ~ c  1xw1 f i . : ~ i r r ~ d  nt t 1 1 ~  tiille. OI- ,  :at ~ c : I s ~ ,  
a i l is i l~tr i 'o~tcd n.itiicw c:111~;1 to it. 

n l l t  if it n-crcx otllcwviw. :11itl t l r ~  liiost p rc~r i r t~  l>:rl.ol pi-oli~isc 
11:1(1 1 ) t ~ i 1  ~ I V T - ~ I ~  I o ~ I : I Y C  11c~11 111:1di> 1 ) ~  Xis ,< S ~ ~ r i r l l ,  i t  \\-o~iltl 
~ i o t  11:1\-(, 51111l~)~t:>(l t l l ~  n~t irJ11 1l1(2 d ~ ~ t ' ~ l ~ ! l : ~ n t  11~011yllt : i p i ~ i s i  



l i i i i~wlf  in t 1 1 ~  I I : I - ~ I I ~  of' h is  l i~o t l~c~r - i i~ - l : i~ \ - ,  if i t  11:1(1 h c > 1 1  i111ly 
tlcfc~iidcd. I t  is :I lnistnlic to s t ~ l i l ~ o w  that ally r ight  ill the 
d1.1)t is vcstcd ill . l lcsaildcr S l~ i i t l i ,  ill r i ~ ~ i l ~ ,  of t l i ~  ~ l i c . i ~ ~ o r : i i ~ d l i i ~ ~ ,  
~ I I  t l ~ c  hol~t l  (ni. oil tl~c. c s c ~ c ~ ~ t i o i ~ .  to t l ~ c  Itittcr. i lorhiug :I]'- 
II(>:LI..; c s c e l ~ t  the siatt>liic~it ill tlrc, aii<n.t r ,  that  oil tlw c'sc~c0~iiioil 
n i l  c ~ ~ ~ d o i w i i ~ c n t  apl,c,ai,s, "tliat ~ l i 0 0  of $11~~ j u t l g i ~ ~ e ~ ~ t  was t r a n +  
f t>r r rd  to L\ lc~xi i i~i l (~r  Siiiitli." 

Erc i i  if t h a t  1 3 ~  ti.ut.. i t  n o u l d  tr:ii~si'c~r 110 lcgi11 ill- 
tel8c1,t. 11or I ) ?  ol)lig:rto~y ill rql~i i j - .  :I; it noul t l  be. :III  ( 2 7 6 )  
a-,;igiiiiic~irt \vi!hoilt colr*itlc~ratioii. I ln t  a c h a r  a i l a m r  
is. t h a t  t ? ~ ?  air-n-ci. docs i ~ o t  i l i l i i~intc~ th:~: the c i ~ t r y  O I I  the cstL- 
cution n.:~s tllcl ncl of Mi.;.: S111it11. o r  h , ~  1 i ~ r  :~ l l t l io l ' i t~ .  Of' 
c2011rsiL. t l ~ c i ~ ,  t h a t  ai~lonilt:: to i ~ o i l i i ~ i g .  Tlieli, a s  to thi' I I ~ C I I ~ O -  
1.a11~111111 011 t l i ~ ~  l101ld i t x ~ l f .  I t  is r1c':ir f 'roi~i tllc t t 'sti l l loi~y of 
lI1.s. 31:il.y Sil!itli, n.110 \vaa 11~csc11t n-llt.11 i t  n-as ~ n a t l t ~ ,  took the 
1m11d olit of tlic, rc.liositoi,~- of tlicl t c> ta t r i s  f o r  thc  llurlmse, aild 
rel)laccil i t  aftc,r tlic n i o ~ r ~ o r a i l d l u ~ ~  T:IP n l n d ~ ?  tlint i t  \\.:IS witliout 
ally raliinblc~ r o ~ l , ; i t l ~ i x t i o i ~ .  and,  a t  nloqt, was i i ~ t ( ~ ~ ~ i l ~ ~ l  as a 
doi~atiilil curlsir ~~ioidi,.. ;ill(! t h a t  crew t h t  failcd fro111 a n  in-  
t1.ii1.i~ d(>f~c. t  i n  l ~ o i i ~ t  of lax-, nntl nlio froill the recoyrry of 
the, dollor fmil l  tlic, ill~ic'-:: in 71-liicli t l i ~  gif t  \\-:IS illntlr. T h e  
1jt.ttc.r ol1i~~ioil  sc'cins t o  Ijc, t l i :~ t  tlniicrtio c,cci~src ~tiol,t is call lint 
b(s 11y dvc,cl, n-itlinnt dcl i rc , r~-  of thc thing,  PI-ell n.hcrc the dcath 
of 1 1 ~ ( 1  11:1rty t: i l ic~ 1 ~ 1 : ~ ( ~ ~ ~ :  1)(~1*:11iw tlw i i ~ . ; t r u i ~ w ~ i t  is tn 1 ~ '  I Y ) ~ I -  
siilc~rccl t w t : ~ i ~ i i ~ ~ ~ t : ~ ~ , ~ .  :111cl 11iay 1117 11rc1rcd :LS s ~ ~ r l ~  :111d clt>li~-cry 
is i~itlis~)c~ir:::lbl(~, c~itllcr : ~ r t ~ i a l  or  iiiiljliccl. to coi~il)lcte s n e l ~  a 
gift .  V~illin~li. :  Esl>:i., 504. 1 R o t  T .  12 .  I I ~ J Y P  tl~cx gif t  
~r:;.: c#cr t : l i~~ ly  nnt iiitc>iid~~tl ti)  t:iBc cli-fc~t. h11t 011 c.oi111itioll of tllc 
tlcatll of the, d o l ~ o r .  :111tl ill the, i1lnr.s lu1d1.1 \vhirli -11c then 
l a l j ! ) r (~ l ,  J7nr  11i:lt i(,a:oi~ i t  fail1 (I. Y'i11c 1 . .  l I i / h i r t ,  2 Y I ~ s .  ,Jr.. 
120 .  '1 '11~ ~ l o i ~ o l *  (lid I I O ~  11:1rt \\-it11 t 1 1 ~  clo111iiiii)ii o ~ c r  the h i i d ,  
I 1 1 i 1 t 1 1 1  to  1 0  i 1 i 1  1 I f ' .  For tha t  waeoi1. 
;11so, t l ~ i q  gift  failcd, :?-: a /7oirilfio c , i i i ~ . v i r  irloi,li,q. Eiii~iz 1 . .  JI(cr .1 ,~ 
 ha^,^. ; T:lullt., 2:31. 7'1icrc :I li(~rs011 T V ~ O I C  011 t l l ~  11arrcls of 
] ~ l ~ t r l ~ ' r t > ~ ,  ~ 1 1 ~  i lnl~lcs of t l ~ c  pc7rsol~s fo: n-11ol11 f l ~ ~ y  n.c,r(> ill- 
tc.iltl1~1. :ill11 imli~r~*tc~tl :I 11cr-oll to sec3 tl:c>i~i d ~ l i ~ - t ~ r c d  10 t l l ~  
(lo111 05, f i ,o l l~ 1:-1iic.h : ~ ~ ~ ~ ) c ~ n r c ~ d  :I 1~1v:1i i l ~ t f ~ i i f i ( ~ i l  thni t11c.y s11i)liltl 
]I:'+. : , T V ~  i t  \\.n. lioltl tint 1 li(,-,- tlid 11c)t. f o ~  n-:~ilt of d! ' l iwry.  
? 3 I lrc>rc> n-:;< 1 1 0  t l~~!irc~iT to tliis t l o l ~ r ~ ,  iior 1 0  ail:- licr>o11 fo r  liiitl. 
I I O Y  \v ; i+  aiil- i11tc11(11>(1 i l l  tlii, l i fc t i l l~e of 111it t loi~ni~,  h11i i1111y 
: ~ f  t t , ~ .  1 1 1  r tltxn t 11. 'Tl~t~rcfoi~c~.  :rho, tlic. gift ronltl not ljc \.:~litl. 
T I I  t!,l!tl~. ~ l r r ~ i l ,  tliv lioird ill qnrl<rinii l)vloi~,ycd n.liolly to l l i -  
S i : l i t l~  \ r i t l ~ o ~ i t  t 1 1 ~  :I.:SI 'II~ of X r s .  S111itli :111il t11r ( l r~f , r~~t l : i i~ t .  
: ~ i l ( l  to ~ i ~ v  tlli) ~ ~ x p ~ w i i o i ~  r ~ f  J1i.q Sliiitli, : I<  1)1,0~-cil 11y 
111,~: ,  Si11it11. 1110.(~ ! I ( ~ I W ~ I ~ ~  l ~ : i \ ~ ( ~  1 0 ~ t  x o t l ~ i i ~ y  I)\- t111>ir ( 2 7 7 )  

2 1 .j 



r e l i l ~ q l i i . l i ~ ~ ~ c ~ i ~ t ,  :rltl1011g11 111iy cot no legncv f r o m  Xisa  Sniith. 
It' allc 111adc .nc.ll a l)roiiiisc as  the dcfeilclallt nllcgca, 
it  n a s  clc,arly lipoii :a11 ic11or:rni~ alid i~i is tnke oi' ller r ight- ,  
m ~ i l  \\ itllont ill? cwloi of :I co i i~ id(~rn t io l l ;  f o r  sllc \I :la, i t h u t  
:my l e l i n q n i ~ l n n c l ~ t  Iro11i the  or11w parties, the u l i d o ~ i b t ~ d  a h o -  
lute  on liar of the bond .in equity :r> TI ?ll as  at  1x7~.  Such  is the 
In\\-, ulmn tht, iul)lmsitioii, t l ~ t  l l r s .  M a r y  S m i t h  ~ i \  c3- a t r n c  
:rc.cr~lult of the t r n ~ ~ s a c t i o n .  T h a t  she  doc^, 110 donljt rail be 
rlitcrtaiued. She  liacl ful l  h o n l t d g e  of the t ramact ioi i  through- 
o u t ;  : l i d  tlierc is rlo :,ttelul)t to discredit o r  c~ontrndict her .  
S l i ~  iq sup l ro~tcd  by  the eIiclcmce of Jniiles W. Si l l i t l~,  :I' to  
tlic' .I atc,lllc>~~ts of i t  by the tc~s t : t t r i~  I~ers r l f ,  and,  iilo't cspecinlly, 
by t l ~ c  tc~itili io~~!- of Ucnslcy. R brother of X r i .  , \ I I I ~  A. S i ~ ~ i t l l ,  
mid n nitne.a f o r  the defcl~dal l t ,  n l lo  $talc3 tha t  tlw test:ltris 
con.talltly c . l a i i~~ed  tllc bond a, Iwr o v n ,  on the ground ilint ille 
h a d  only pi\ ell it u l ~ o n  the  cmldition of licr death i n  that  illncss, 
ancl t h a t  Mrs.  Slnitli  lme\\ i t ,  and  the  la t ter  i~ rnde  110 denial  
of the  st:rtcmci~t, but aftc>rn-ards told her  hrotlier tha t  <lie h a d  
rcliliquished. con t ra ry  to  hi. a d ~ i c c ,  bcca~i ie  she could l i ~ e  
n i t h o u t  i t .  if 11ie tcstatr is  chose to take hack  hat slic h a d  
o n c ~  gircn.  S o w  it i,c ~ v l ~ a l k n b l e ,  that ,  a l though Mr2. X a y  
Sinit11 state> po>i t i \ e ly  tha t  MY*. A n n  A. S m i t h  and all  tlic 
f r n ~ l i l ~  line\\ t h c  purpose of illnlciug the llielnorallclulii on the 
l r o ~ ~ d .  ;111(1 a l t h o ~ ~ g h  Be:~kley stat?, 3111' Sniith's declarations 011 

tl1n.t l ~ o i ~ i t ,  and  ?rli.s. 2\1111 -\. Si11it11's adrlljs~ioils of their  t ru th ,  
yet ncitlicr tlic dcfenclmrt ill the :rnrner, nor  Mrs .  ,inn -1. Sl i~ i t l i ,  
i n  1 1 1 ~  dcl~osition, g iwq the least int imation of the occaqion or  
i i i rmtion of i l l a k i ~ ~ g  tha t  ti,:rnsfer, as  tlic'y call  i t .  S c i t h e r  of 
t l i ~ ~ i l  ~ e i i t u r r s  011 the  ilighte-t d ru ia l  of tllc tcstivmny of t h e  
otllcr witneshes, as  to tl~obc facts, but arc> t h c ~ n s e l ~ c a  entirely 
- i l c~ l t  on tllein. TTc can ilot hut impute tlieir silclice to  tlieir 
i l lability to  dm17 those fact , ;  silicc, i t  can  not he s u l q ) o ~ d  t h a t  
they dcelnccl tllcnl uiiiinportant,  o r  had  forgotien them af tc r  
they liad cwtered so frequcutl- into tlw clisenssions hetnecm the  

lmrties, touching the i r  rights to  the hond. 'I'l~c ( 'ourt 
( 2 ; s )  liolel~, tlierefnre, t h t  the  bond of Young, o r  a n y  intcxrcst 

i n  i t ,  I ~ ~ T C Y  he1011g~d to Alt.sandcr Siliitli o r  ally othcr  
1)erc011 but tlic tcst:tti*is; and,  conrqncwtly,  t h a t  the s~ippo.;cd 
1)romise of the t cs t : r f~ i~ \ .  on wllie11 tlir action TI as  brought 2gaiuj t  
thc tl(~fc11dniit. if iuc.11 proiniw \ ~ a i  i l~a(le ,  \ \ a s  not ilifficiel~t to 
sustain the  actioil, lnit was merely void. 

It  ia, ho\\ e>rer, f a i d  t h a t  t h e  defcndaiit is  1,rotectc.d hv the 
judgment  against liim. Certailily, a n  administrator  n l lo  
I l o ~ ~ e * t l y  clct'twdcd :r suit  i-  to  he protcctcd 1,- tlic j l i d ~ m e n t  
olrtail~c,d aga i i~s t  11ilu ; c.1 f c s f m  a n d  i ~ r  i i i  I i f o ,  although the 
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claim, on which the judgnent was founded, may have been 
unjust. 

For the administrator has done all he could to have justice 
done to the estate, and was compelled to pay the debt. 

I t  may likewise be true, that an administrator may be justi- 
fied by allowing a judgment to pass against him upon his own 
knowledge, since the creditor might compel a discovery by 
filing a bill against him. But that must necessarily bc, when 
the debt is due to another person and not to a trustee for the 
administrator, and when the conduct of the administrator was 
bonn I&, and not with the view of giving to the ciaim the 
form of a judgment, merely for the purpose of concluding or 
embarrassing those to whom he is to account for the estate. 

I Even in  that case the judgment is, to some extent, but a 
1 formality; for the administrator might as well pay on his pcr- 

sonal knowledge, without suit, as to let judgment go on his 
personal knowledge without the oath of a witness or even of 
himself. I t  is certainly better in such a case to leave the 
creditor to his bill for a discovery. But neither of those favor- 
able views can be taken of the conduct of this defendant in 
procuring jud,ment against him. The claim appears to be not 
only unfounded, but without a plausible color. The defendant 
himself was the bmeficial owner or claimant of half of it, and 
probably the whole. The answer states that the defendant ad- 
ministered to enable him to collect the claim, and the first act 
of his administration was to consult counsel how the 
claim might be asserted against him. I n  this he ccr- (279) 
tainly was not acting for the estate, but for himsclf and 
the other pretended creditor. H e  brought the action and man- 
aged the case against himself, and for his own benefit, and let 
the verdict go upon his own statement of the facts to the jury, 
not on oath, which we must suppose to be likc that contained 
in  his answer; and that in  it was kept back a most important 
fact, which was within the knowledge of both the plaintiff and 
himself; that is to sag, that the supposed transfer of the bond 
to Alexander Smith had been made on condition of the death 
of Miss Smith of the disorder then existing, and, therefore, 
was no gift a t  all. We can not but deem the whole proceeding 
collnsir~e. Even that is not the correct expression; for the de- 
fendant seems to havc been the sole actor, and might as well 
claim credit for a judgment in a suit brought in  his own name 
against himself as administrator. A judgment thus suffered, 
is a mere empty form, and does not establish the debt. I t  was 
incumbent on the defendant to establish it, therefore, by pro01 
in this cause. That he has attempted, by giving his own testi- 
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many in his answer, and that of the other claimant, Mrs. Smith. 
But neither of them states a case in which there appears any 
valid gift of the bond, and it turns out, on other proof, that in 
fact and law, there was no gift of it, and that both of these per- 
sons must have known. Whether they purposely suppress the 
fact, it is not for us to say. It is enough that they knew the 
fircts, and that, if they had been fully laid before the counsel 
and the jury, no such verdict could have becn rendered, as that 
of which thc defendant claims the bencfit. I n  taking the ac- 
counts, therefore, the Court directs that the master shall not 
c ~ e d i t  the d d ~ r ~ d n r ~ i  wid1 ilw sitid ~ U I U  of $1,044.75, or any j'itri 
thereof, or with m y  s'um paid as costs or charges touching the 
same. 

Cited: il'hompson v. Badham, 70 N. C., 145; Pate v. Oliver, 
104 N. C., 465. 

(280) 
REDDING J .  HAWKING e t  al. v. EDWARD HALL e t  al. 

1. If a debtor, who has been arrested upon a ca. sa., obtain his liberty 
by the act  or consent of the creditor, the debt is  satisfied in law, 
and the creditor can no longer proceed against tha t  person or any 
other for the same debt. 

2. But  where the person arrested has given bond under the Insolvent 
Debtor's Act, appears a t  court accwdjngly, is  sarrendercd by his 
sureties, and is permitted afterwards to  go a t  large, simply bccausc 
no judgment of imprisonment is prayed against him, the dcbt is not 
discharged. 

This was arr appeal from an interlocutory order, made by 
his Honor, Jltdre Penrson,  at the Spring Term, 1844, of HALI- 
F - ~ S  Court of Equity, dissolving the injunction which had been 
granted in this case. 

The following facts wc,re set forth in the pleadings: 
Jarrlrs I-lalliday dicd intestate, and his widow, Ariadne, ad- 

rninistcred on Iris estate, and gavc bond in the sum of $100,000, 1 

with Robert C. Bond, James Simrnolls, Joseph L. Simmons, 
John G. Purnell, George W. Gar~v, James Frazcr, Redding J. 
Rawlrins, Andrew Joyner and Michacl Ferrcll, her sureties. 
Afie~wards the sarnc Redding J. Hawkins and Mrs. Halliday 
interniarricd. Hawkins and wife wasted the assets; and the 
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defendant Hall, a creditor of'the intestate, instituted an action 
on the administration bond against the obligors therein, and at 
May term of Halifax court, 1843, he obtained judgment, to be 
discharged by the payment of $6,649, with interest and costs 
of suit. 

At that time some of the sureties had failed and others were 
considered in doubtful circumstances. I n  consequence thereof, 
the defendant Ferrell, on behalf of the defendant Joyner, as 
well as himself, applied to the plaintiff's attorney to allow them 
to sue out a writ of fieri facias and have it levied so as might 
seem to them rrlost likely to make them safe, or to make each 
surety pay his fair proportion. Thereupon the attorney 
of Mr. Hall  gave to Ferrell a memorandum in writing, (281) 
authorizing him to apply to the Clerk for the execution, 
and place it in the sheriff's hands with directions from w h w  
to collect and what property to levy on, unless control should 
be taken by the plaintiff. He  was also directed to consult 
Colonel Joyner, or only proceed to secure a lien by the execution 
until time before court to sell. Afterwards the defendants Joy- 
ner and Ferrell, understanding that Hawkins had two bonds 
to the amount of $6,000, which he refused to transfer to the 
sureties to the administration bond, thought it best to have a 
ca. sa. sued out on the jud,pent, with a view of compelling 
Hawkins to surrender those bonds for the indenmity of the 
sureties, or, a t  least, to insert them in his schedule, if he at- 
tempted to obtain a discharge as an insolvent debtor. Accord- 
ingly, they, Joyner and Ferrell, without the knowledge of Hall 
or his attorney, sued out a cn. sa. and delivered it to the sheriff 
with instructions to serve i t  on Hawkins alone, and the sheriff 
arrested Hawkins, who entered into bond, with sureties, for 
his appearance a t  August term, 1843, to take the benefit of the 
act for the relief of insolvent debtors, and thereupon he was dis- 
charged out of custody. Hawkins filed a schedule, but omitted 
to give due notice to the creditors, so that, if the creditors had 
moved the Court therefor, he 177ould have been put into close 
prison. 

The bill was filed 31 October, 1843, by Hawkins and wife 
and all her sureties, except Ferrell and Joyfier, against those 
two persons and Nr.  Hall, and it charges, "that at August term, 
1843, an arrangement was entered into by Hall, or by Joyner 
and Ferrell, or one of them, for him, and with the assent of 
Hall's attorney in the suit, bjr which Hawkins was discharged 
from the en. sa. without taking the oath of insolvency. This 
arrangement was made by the plaintiff Rawkins, in proper per- 
son and his attorney on one side, and with the attorney of Hall 
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and Joyner on the other, the said Joyner seeming to have the 
control of the debt and threatening to oppose the discharge of 
Hawkins, unless he would come into the terms proposed by 

him. That pursuant to an agreement then made between 
(282) those persons an entry was made on the minutes of the 

court, "that the schedule filed by the said Hawkins is 
withdrawn by leave of the Court. And the said Hawkins being 
in  open court surrenders himself in  discharge of his sureties; 
and therefore he, Hawkins, went at  large, as has been agreed 
on." Afterwards a fieri facias was issued on the judgment by 
Nr.  Hall, returnable to November term, which he was about 
serving; whereupon the present bill was filed upon the ground 
that Hawkins had been discharged from custody by the act and 
consent of the creditor, and that thereby the.judgment was dis- 
charged both as to him and his sureties. The prayer is for a 
perpetual injunction. 
, The defendant Hall  denies that he authorized any person to 
take out the ca. sa. or to proceed on it, or in any way sanctioned 
it, or made any agreement for the discharge of Hawkins. He 
admits that, with the view of raising, as far as could be done, 
an equal sum from each surety, his attorney authorized Ferrell 
and Joyner (who were wealthy men and each well able to pay 
the whole debt) to take a fieri facias, but that was all. He  says, 
that at  August court he made known to the parties, that he was 
not satisfied that a ca. sa. had been taken out, and would in  no 
manner adopt the same; and that his attorney expressly stated 
to the attorney of Hawkins that, as he had no agency in issuing 
the writ, he could allow nothing to be done, whereby i t  could 
be implied that he assented to the discharge of Hawkins, or 
have more stated on the record than that, according to the fact, 
the schedule was withdrawn by direct application to the Court. 
H e  says his attorney did not pray Hawkins into custody, be- 
cause he had given him no instructions to that effect, and had 
refused to adopt the ca. sa. 

The answer of Joyner states that at August court Hawkins' 
attorney mentioned to him that Hawkins was in an unfortunate 
situation, as he had not given notice and might be sent to 
prison, and suggested that he would surrender his two bonds 
for $6,000, or so dispose of them that his sureties should have 
the benefit of them, to which the defendant replied that he 

had no desire to see Hawkins put in prison, and was will- 
(283) ing that any proceeding might be had in court, which 

would relieve him from imprisonment, provided such 
proceeding would not discharge him and his sureties from the 
judgment. He denies that he agreed to the discharge of Haw- 

1 
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kins upon any terms, nor did he claim to act upon any authority 
from Hall touching the execution, further than as such authority 
might be inferred from the attorney's instructions respecting 
a fieri facias, and s a p  that for himself alone he expressed a 
willingness that Hawkins might not be imprisoned. But he 
denies that he came to any agreement for his discharge, or knew 
that he was not prayed in  custody until some days afterwards. 
Ferrell denies that he knew of any agreement for  the discharge 
of Hawkins, or of any of the ~roceedings a t  August court, 
until he heard of them after the court ended; expecting Joyner 
to attend to the interest of both of them. 

Both Ferrell and Joyner admit that, subsequently, Hawkins 
did surrender the bonds for $6,000 for the benefit of the sureties. 
They also state that a suit was instituted by the only child of 
the intestate Haliday against Hawkins and wife for her share 
of the personal estate, viz, two-thirds thereof; and that the 
sureties attended to the same. And that, in order to have the 
benefit of the said judgment in taking the accounts of the ad- 
ministration in the suit of the daughter, as well as because Mr. 
Hall  had met with difficulties and embarrassments in collecting 
his debt, owing to his wish to serve them, and the said Ferrell 
having taken out the ca. sa.' they, the defendants Joyner and 
Ferrell did satisfy or secure Yo Mr. Hall  the said debt and tobk 
an assignment of the judgment to a third person for their 
benefit, on 2 November, 1843. They state that subsequently, 
upon the taking of the accounts in the daughter's suit, the 
amount of the said judgment was credited to the administrator, 
and thereby enured to the benefit .of the parties. Upon the com- 
ing in of the answers, the defendants moved to dissolve the in- 
junction which had been granted on the bill; and the Gourt 
allowed the motion with costs; and also entered a decree on the 
injunction bond against the plaintiffs and their sureties 
in  the bond, for the debt and costs a t  law, and the costs (284) 
in  equity; from which his Honor allowed the plaintiffs 
to appeal to this Court. 

Iredell for the plaintiffs. 
Badger di B. F. Moore for the defendants. 

RUFFIN, C. J. There is no doubt of the rule of law that a 
capias ad satisfaciendum executed is a satisfaction of the debt 
by force and act of law, unless in a few excepted cases. Foster V .  

. Jackson, Hob., 25. I f  the debtor escape, or die in  prison, or 
be discharged by act of law, as by an insolvent act, the debt 
is not discharged; but an action may be brought on the judg- 

221 
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n ~ e n t  or process of execution issue thereon. So while the 
debtor's body is in execution, the creditor may doubtless pro- 
ceed against other persons liable for the same debt or the same 
judpwnt  or otherwise. But if the debtor obtain his liberty 
by the act or consent of the creditor, the debt is satisfied in law, 
and the creditor can no longer proceed against that person or 
any other for the same debt. B r y a n  u. Simorlton, 8 N. C., 51. 

I t  might, however, be questioned, whether that is a species 
of satisfaction, which equity would enforce; not being an actual 
satisfacation by judgment, but one s tr ic t i  juris and therefore 
io be enforced at  law, Stiii less would equity he inclined co 
grant relief upon this ground against the express agreement 
of the party himself, who was discharged, and where no injury 
has accrued to other persons bound for the money, but rather 
the contrary, in this case, as a11 the sureties got the bencfit 
of the bonds for $6,000, and also the credit in the administration 
account for Ilall's judgment, which now luelorlgs lo the defend- 
ants J o y n u  and Ferrell, or to a trustee for them. Therefore, 
admitting Hall to have adopted the ea. sn. by not having i t  set 
aside, and admitting Joyner to have made an agreement for 
the discharge of IIawkins i11 the manner represented in the bill, 
and that Hall assented thereto fhrough Joyner or his own * attorney, we should hesitate to take cognizance of the 
(285) case here and whether i t  would not be our duty to leave 

the parties, who claim the advantage of the rule of law, 
to get i t  at law if they could. 

But  the Court is of opinion that this is not a case, in which 
the rule of law applies; for the discharge out of custody was 
by act of the debtor himself, by permission of the law, and 
not by act of the creditor. The bill is not filed upon any 
rights of the sureties to be relieved or1 the score of dealings be- 
tween the creditor and the principal debtor, to the prejudice 
of the sureties. Rut the bill is founded exclusively upon the 
position, that in law Hawkins' discharge satisfied the judgment 
as to himself; consequently, as to the sureties also. Now, we 
think Hawkins is not discharged of the debt by what was done 
hpre. The act, Rev. Stat. c. 58, see. 58, says that upon the 
debtor, taken upon a ca. sa., tendering to the sheriff a bond as 
prescribed in the act, it shall be the duty of the sheriff to release 
him from custody. The discharge, then, from actual custody 
or imprisonment in fact, is the act of the law, or of the debtor 
himself under authority of lam-cousequently the creditor is 
still at  liberty to pursue his remedy for his debt against any 
other person. I t  is true, the debtor, to obtain his liberation, is 
required to enter into bond with sureties, somewhat in the nature 

222 
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of bail, for his appearance at court and abiding by the judg- 
ment of the Court. But there is nothing in the act which corn- 
pels the creditor to pursue his remedy upon the bond taken by 
the sheriff. I f  the debtor should not appear or comply in 
other respects with the law, the plaintiff may, on motion, have 
judgment on the bond. But that must be only cumulative, for 
as the creditor has done nothing to destroy the security of his 
original judgment (which indeed may be against others), he 
is certainly at liberty to waive a judgment on the bond and keep 
that he first had, or perhaps insist on both. That being so, 
we can not conceive why, if the debtor should appear, the 
creditor should be obliged to Rray him into custody again as 
in  execution. I t  seems to us very much like the case of prin- 
cipal and bail. The latter may surrender the former after 
judgment against him as well as before, either to the sheriff 
in vacation or to the Court. I f  the surrender be to the 
sheriff, he must necessarily accept the princi'pal in dis- (286) 
charge of the bail, and consequently he must detain him, 
as he has no authority from the creditor or the law to discharge 
him1. But if the surrender be made to the Gourt in term time, 
then notice to the plaintiff is required, that he may pray the 
debtor into custody, and, without such prayer, the Court does 
not commit the debtor as in execution. Consequently he goes at 
large. But  he does not go .at large as having satisfied the debt 
by the release of his body by the creditor. For, although the 
creditor declined having him placed under actual imprisonment, 
he is a t  liberty afterwards to take his property or his body in 
execution. The provisions of this act are much the same. I t  
gives authority to the sureties to surrender the principaI, either 
to the sheriff or in open court. Upon his surrender to the 
sheriff, either by himself or his sureties, no doubt he must take 
him and keep him as upon the execution still in his hands. 
But upon his.appearance or surrender in court, as in the case 
of bail, we see no reason for compelling the creditor again to 
take him into custody, as between themselves. I t  may be that 
the debtor's bail in  the original action is discharged by the 
debtor's body having once been in execution or by his appear- 
ance in court in discharge of his sureties, both the last and first. 
But that is a different question from one, whether the judg- 
ment against the debtor himself is satisfied or extinguished 
merely by the creditor's declining to have him replaced into 
actual custody. There seems to be nothing in the reason of the 
thing why it should be so. For the idea at the common law is, 
that the creditor consents to an enlargement from actual im- 
prisonment. Hence on the surrender in court by bail after 
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judgment, the custody being only that of the law and ideal, 
and not actual under the dominion of the officer of the law, 
the creditor allowing the debtor to go off, without taking him, 
is no discharge of the debt. So, it seems, i t  must be under 
this act. I t  is true, the act says, that if the debtor shall fail 
to answer on oath or to show that he has given notice, he 
"shall be deemed in  custody of the sheriff." But that does 

not mean that he is so without notice to the sheriff, act 
(287) of the creditor, or order of the Court. I t  is clear the 

sheriff is not to take notice of the debtor's being in court 
and having failed in the performance of the matters required of 
him. The Court is to judge of that, and thereupon make an 
order. Therefore the sentence goes on, after the words, "shall 
be deemed in custody of the sheriff,'' to add, "and the Court 
shall adjudge that he be imprisoned." But  that is not an 
ex oficio duty of the Court, for such acts are never enjoined 
in  courts, 'since in controversies inter partes,. courts do not 
proceed but upon the motion of one of the partles. Therefore, 
in such a case, although the debtor may not have given the 
notice for ten days, as required to enable him to take the oath 
of insolvency, the Court should yet require the debtor or his 
sureties to give the creditor notice of the fact of surrender or 
appearance, to enable the creditor to move for a commitment 
under the act. Then as the cleditor.may move for the debtor's 
imprisonment, so i t  follou~s that he is at  liberty not to do so. 
By not doing so, he does the debtor no harm. H e  does not 
release him from imprisonment; but he only declines subjecting 
him to it. Indeed he could, not by his own act merely, place 
the debtor into custody, but could only procure an order for it. 
I t  might be refused by the Court, perhaps ; thought that is not 
probable. But if the Court did order it, i t  would be a new 
imprisonment on that order, as in execution, and not under the 
execution on which the arrest was originally made. For, per- 
haps, that may have been returned, or may have been served 
by the sheriff of a different county. Our opinion, therefore, 
is that the judgment obtained by Mr. Hall is still in force. 

I t  was, however, said for the applicants, that at all events 
the injunction should have been continued as to the aliquot 
parts of Joyner and Ferrell, as two of the sureties, inasmuch 
as they are now the owners of the judgment, in the view of this 
Court, according to their answer; and so we were inclined a t  
first to think. For  such would be the rule as between the sureties 
themselves; since, although some of them, who are plaintiffs, 

are said to be failing, yet the sureties, who are defend- 
(288) ants, have a right now to consider them all solvent, they 
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being in fact made so, as to these parties and as to this 
suit, by all of them joining in this suit and in the bond with 
sureties given for the injunction. Still Joyner and Ferrell, 
as two of the sureties, ought to pay their several shares, taking 
all the sureties to be solvent, and the principal insolvent, and, 
therefore, it struck us, that as to two-ninths parts, the injunc- 
tion should have been continued; for although Mr. Hall does , 

not admit in his answer that he had assigned the judgment to 
a trustee for his co-defendants, and it was not absolutely neces- 
sary that he should have said anything of it, inasmuch as i t  
is not stated in the bill, and indeed could not be, for it occurred 
since the bill was filed; yet the fact can hardly be doubted 
and might have been brought out from Mr. Hall  himself by 
a supplemental charge; and in such case we would not be dis- 
posed to allow the money to be raised out of some of the 
sureties and their sureties for the benefit of Joyner and Ferrell, 
which they ought to pay themselves. 

But in thus regarding the subject, we overlooked the import- 
ant fact, that the sureties who are plaintiffs, have joined them- 
selves in this case with Hawkins and his wife, who are the. 
principal debtors, and are therefore bound to pay the whole 
debt to Hall or his assignee, without any contribution from 
Joyner and Ferrell. The injunction was properly dissolved , 

i n  toto as to them as principals; and upon that dissolution, 
the other sureties, and the sureties for the injunction would 
all be alike liable on the injunction bond. I n  other words, 
all the original sureties and the new sureties to the injunction 
bond have by that instrument undertaken to answer for Hatv- 
kins and wife as well as for themselves, in this suit, and thereby 
to guarantee that they are solvent for the purpose of paying 
the judgment at law, if the injunction should be dissolved. 
Therefore, the whole decree was proper and should be affirmed 
with costs. 

Cited: Daniel v. Joyner, post, 518; Ferrall v. Brickell, 27 
N.  C., 70;  Freenzan v. Sisk, 30 N .  C., 214; S.  v. Simpson, 46 
N.  C., 81. 
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(289)  
JOHN HALL v. NELSON HARRIS et  al. 

1. An execution binds equitable interests and rights of redenlption of 
mortgages, only from the time of issuing of the execution, and not 
from its  tes le .  

2. As against a judgment creditor, a purchaser of a legal estate must 
take notice t ha t  the debt has been reduced to  judgment a t  the time 
of his purchase, and tha t  the execution will overreach his purchase. 

APPEAL from an interlocutory order made by his Honor, 
Judge Battle, at the Spring Term, 1843, of XONTGOICIGRY Court 
of Equity, dissolving the injunction which had been granted 
in the case. 

The following facts are stated in  the pleadings: 
E. L. Morgan, being seized of the land in controversy in 

this cause, and being desirous of borrowing the sun1 of $500, 
on 9 October, 1839, m~ade a note payable to A. H. Saunders 
and G. Coggin for that sum, negotiable at  the Bank of Cape 
Fear ,  at  Fayetteville, which Saunders and Coggin endorsed for 
his accommodation, and redelivered to Morgan, that he might 
have it discounted. He offered it for discount but the bank 
declined taking it, and he then prevailed on an individual to 
discount i t  in part, that is, to advance hini $150 on it. On 9 
October, 1839, Morgan also executed to T.  L. Cotton a deed for 
the land in controversy, in trust to sell the same and pay the 
debt mentioned in the note, or repay to Saunders and Coggin 
whatever sums they might be compelled to pay on the note. 

I n  the early part of 1840, the plaintiff and Morgan were 
upon a treaty for the purchase of the land a t  the price $725, 
the plaintiff being informed by Morgan of the deed to Cotton, 
and it being agreed, if the contract was made, that out of the 
purchase-money that debt should be discharged. On 10 March, 
1840, the parties, Hall, E. L. Morgan, Saunders and Cotton, 

met to adjust finally the contract, and the payments 
(290) thereon. The defendant, Nelson Harris, was also pres- 

ent, and assisted in making the computations for the set- 
tlement; and then the plaintiff, by assuming debts for E. L. 
Morgan, or by cash, paid the whole price of $725, except the 
sum of $152; for whlch he executed his note, which he after- 
wards paid. Among the debts paid or assumed by Hall for 
E. L. Morgan, were some to Nelson Harris. Out of the money 
paid him on 1 6  March, Saunders and Cotton then received the 
sum due on the debt secured by the deed of trust, but they did 
not reconvey to Morgan, nor convey to Hall, as all parties 



N. C.] J U N E  TERM, 1844. 

thought the deed became inoperative by the payment of the 
debt. After the settlement was closed, Hardy Morgan, the 
father of E. L. Morgan, delivered to the plaintiff a deed from 
E. L. Morgan to the plaintiff, purporting to be a bargain and 
sale in fee for the land, and bearing date 2 March, 1840. At 
the same time, Hardy Morgan took the note given by plaintiff 
for $152; and i t  was agreed between the parties that out of 
the money due thereon, when paid by the plaintiff, H. Morgan 
shoud pay a debt whi* E. L. Morgan owed to one Delamothe, 
and for which Nelson Harris was bound as surety. For the 
debt to Delamothe a judgment was taken in the Superior Court 
of Montgomery, which began on 5th Monday, which was 2 
March, 1840; and afterwards, but i t  does not appear on what 
day, a fieri facias issued thereon, tested as of the first Monday 
of March, 1840, under which this land was sold by the sheriff 
in July, 1840, and purchased by N. Harris at  the price of $50, 
and he took the sheriff's deed. He then instituted an action 
of ejectment against Hall, who had gone into possession, and 
recovered against him. Thereupon Hall filed this bill against 
Harris, E. L. Morgan, Saunders, Coggin and Cotton, and 
therein charges that the contract was concluded between E. I;. 
Morgan and himself on 2 March, 1840, and that a t  that time 
the deed to him was 'drawn and executed by E. L. Morgan and 
left with H. Morgan, to be delivered when the plaintiff should 
have paid the purchase-money, or secured i t  satisfac- 
torily; and that 16 March ensuing was then fixed on as (291) 
the time of meeting, when the creditors of E. L. Morgan 
could assemble, and Hall would be prepared to pay their de- 
mands. The bill also states, that although N. Harris and other 
persons informed the plaintiff on 10 March, that a debt was 
due to Delamothe, yet he was not informed that i t  had been 
reduced to judgment, otherwise he would have insisted on its , 
being discharged out of the cash payment he then made. The 
bill then states that the plaintiff had offered to pay to N. Harris 
the sum he had given a t  the sheriff's sale, and requested from I 

him a conveyance or release, which he refused to make, and 
was about suing opt a writ of possession and turni9g the plajn- 
tiff out. The bill then insists that N. Harris, after being privy 
to the contract and settlement between the plaintiff and E. L. 
Morgan, and getting payment of Morgan's debts to him through 
the plaintiff, ought not to be allowed to disturb the plaintiff, 
even if Harris has the legal title under his purchase; and that, 
at all events, N. Harris ought not to be permitted to use his 
judgment a t  law, u~lless and only as the means of obtaining an 
indemnity for the sum paid by him, or not without paying to 

227 



I N  T H E  SUPREME COURT. C38 

the plaintiff the sum paid out of the plaintiff's purchase-money 
in discharge of the debt secured by the deed of trust. Where- 
fore the bill prays a conveyance of the legal title from Cotton, 
the trustee, and also a release from Harris, upon such terms 
as the Court may deem just, and, in the meanwhile, for an in- 
junction against the judgment in the action of ejectment. 

The answers of all the defendants, except Harris, substan- 
tially admit the bill and submit to such a decree as to the 
Court may seem right. The answer of Harris states that he 
had no agency in making the contract getween E. L. Morgan 
and the plaintiff. He  admits that at their request he made an 
account of the payments by the plaintiff and ascertained the 
balance of the purchase-money; but says that he did so merely 
as scribe a t  the request of the parties. He likewise admits that 
E. I,. Morgan agreed that certain sunis which he owed Harris 

should be discharged out of the price of the land, and 
(292) that. they were discharged either in money or the bond 

of the plaintiff. The answer then denies that the deed 
to the plaintiff was executed on 2 March, 1840, or that the 
contract or purchase was completed on that day or at any time 
before the deed was delivered on 10 Narch; because the de- 
fendant states, that on the trial at law it was proved by several 
witnesses, that about the middle of the week of Montgomery 
Court, the plaintiff said that he had not purchased the land, 
and that he did not think he should conclude a bargain for it, 
as he doubted the title Xorgan could make him. Therefore 
the answer insists that the contract was not finally made until 
16 March; a t  which time the plaintiff made his payments and 
accepted the deed. The defendant further states that he then 
distinctly informed the plaintiff that judgment had been ob- 
tained in  the Superior Court the preceding week for the debt to 

, Delamothe, and that he had consulted counsel and been advised 
that the land was bound from the rendering of the judgment 
on 2 March, and, therefore, that the plaintiff must see to the 

I payment of the debt. 

The answer further insists that the deed of trust was not 
good against,the creditors of Morgan, becausg the note was not 
discounted by the bank, as was contemplated by the parties 
when it was made, and, moreover, if that should be otherwise, 
because, upon the plaintiff's purchase, it was not agreed or 
understood that the legal title of the trustee should be kept 
on foot for the benefit of the plaintiff, or to be conveyed to him 
or any other person; but i t  was considered by all the persons 
present, that as the debt was paid, the legal title conveyed by 
the deed of trust was worth nothing, and extinguished. 
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The defendant admits that he refused to accept from the 
plaintiff the sum he had given for the land at the sheriff's 
sale, and insists that he obtained by that sale a good title, both 
at  law .and in equity under a judgment and execution creating 
a lien on the land, prior or preferabIe to the title derived by 
the plaintiff under his purchase from E. L. Morgan himself 
on 10 March. 1840. 

Upon the 'coming in of the answers, thb defendant (293) 
H. moved upon his, ta dissolve the injunction obtained 
against his judgment a t  law, and his Honor, thinking that 
whatever equity the bill contained had been fully answered, 
allowed the motion; but he also allowed the plaintiff to appeal 
therefrom. 

Strange & XefidemhaZZ for the plaintiff. 
Winston for the defendants. 

RUFFIN, C. J. On the points distinctly made in the bill, 
and upon which the case seems to have been considered on the 
circuit, and, indeed, was argued before us, the. opinion of this 
Court would be the same his Honor gave. I t  seems to have 
been taken for granted by all parties, that the judgment of 
Delamothe attached on this land, either as the legal estate of 
the debtor E. L. Morgan, or as being held in trust for him, 
and therefore, that the purchase under that judgment would 
have the preferable title in a court of law, as against one pur- 
chasing from E. L. Morgan himself, subyequently to the ren- 
dering the judgment, and the teste of the fieri facias issued on 
it. Upon this idea, the plaintiff, after failing a t  law, filed this 
bill for the purpose of being relieved against Harris' title, 
upon several equitable grounds. As far  as the grounds of that 
kind extend, as mentioned in  the bill, we think the plaintiff 
must fail. For, if Delamothe's judgment constituted a lien on 
the land, or rather, if the execution issued on it, .created a lien, 
by relation, from its teste, we do not see anything in the COD- 
duct of Harris, which would provent him from claiming all 
the advantages and rights that any other purchaser could. The 
right to a preference belonged to the judgment creditor, and 
every person becoming the purchgser under the execution, wduld 
entitle himself to the creditor's priority. That Harris had been 
paid debts, by Morgan, out of the purchase-money, makes no 
difference, for if he had not bid for the land, some one else 
would, and the plaintiff would have lost i t  at  all events. H e  
would, however, in each case, lose i t  by his own fault in 
buying land subject to a prior encumbrance of a judg- (294) 
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ment and execution, and being so negligent as not to pay 
it off, but allow the land to be sold under it. If Harris had 
drawn the plaintiff into the contract, with a view of being 
paid his debts, while he deceived the plaintiff as to the title 
he was getting, it might be different, and Harris might, per- 
haps, be held to be a trustee of the legal title subsequently got 
by him a t  the sheriff's sale. But Harris seems to have had 
nothmg whatever to do with the treaty between Hall and Mor- 
gan at any time; all he did in the business, being to act as 
accountant in stating the debts of Morgan payable out of the 
price, and striking the balance. He  received some of the money, 
but not as a person interested in the sale, and only as being 
paid to him by Morgan after he had received it, or became 
entitled to it, as the price of the land sold by him. Moreover, 
as against 'a judgment creditor, a purchaser of a legal estate 
must take notice that the debt has been reduced to judgment 
a t  the time of his purchase, and that the execution will over- 
reach his purchase, or else, the rule of law upon that subject 
would, in effect: be abrogated. But in this case, the answer 
removes every pretense of hardship on the plaintiff in that 
respect, by the positive statement, responsive to the bill, that 
this defendant gave the plaintiff express notice of the judgment, 
and of the opinion of counsel, that the land would be bound, if 
the plaintiff should buy. Upon each of these grounds, we 
think the plaintiff would have no equity on that part of the 
case. 

We are likewise qf opinion that the plaintiff has not an 
equity to be subrogated to the rights of the creditors secured 
by the deed of trust, as upon the supposition that the plaintiff 
paid those creditors, and, therefore, ought to stand in their 
places. I t  appears, both by the bill and the answer, that it was 
not the intention to keep those debts on foot, nor, of course, 
the deed of trust, as far as it was a security for them. The 
intent was to pay them, and the belief was, that by so doing, 
the deed itself became inoperative; which, to be sure was a 

mistake as far as the legal title of the trustee goes, and 
(298) as far  as a trust resulted thereon, in favor of E. L. 

Norgan or his assignee. But the debts to the sureties 
we& both in law and fact paid; but, like those to Harris, were 
paid by Morgan out of his money, which he received for the 
sale of his resulting trust to the plaintiff, and not by the plain- 
tiff out of his own money. That deed can not, therefore, be set 
up now as a surety for debts, which the parties intended should 
be paid, and were paid and extinguished. 

But  the Court is of opinion, that upon another ground, as 
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f a r  as the case now appears, the plaintiff may be entitled to 
relief, and therefore, that the injunction ought to have been 
ordered to stand until the hearing. That ground is, that the 
answer does not state a case, in which the land was certainly 
liable to be sold under the judgment and execution, so as to 
defeat the admitted and honest purchase of the plaintiff. Xor- 
gan had not the legal title when the judgment was taken, nor 
a t  any time after; and, therefore, at  common law, the land 
was not subject to be sold on execution, but became so, if at all, 
by the Act of 1812. I t  is obvious, from the statements of the 
answer, that on the trial at  law, the question was treated, either 
as if Morgan had the legal title, or as if his resulting trust 
would be bound by the judgment and execution, in the same 
manner as his legal title would have been. The relation of a 
fieri facias at common law is to the teste; and it is settled, that 
if the teste of the execution and the alienation by the debtor 
be of the same day, the former is preferred, and a purchaser 
under the execution gets the title. That is the case, when the 
interest of the debtor is a legal one, either in personal or real 
property. But as :elates to equitable interests made subject 
to execution at law, the statute establishes a different rule. The 
first section of the Act of 1812, is taken from the statute, 29 
Car. I I . ,  Ch. 3, sec. 10. They both require every sheriff, to 
whom a writ shall be directed, etc., to do execution unto the 
party in that behalf, suing execution of all such lands, etc., as 
any o t h e ~  pemon  shall be seized of, etc., in t rus t  for him, 
againsl whom execution is sued, as he might, if the said , 

party, against whom execution shall be sded, etc., had (296) 
been seized, etc., of such land, etc., of such estate as they 
be seized of in trust for him "at the  t i m e  of the  said execut ion 
sued." The liability of trusts to execution is not, therefore, as 
at  common law, or under the statute of Westminster, from the 
judgment or te i te  of the execution, according to the nature of 
the property, b u t  f rom execution sued. This was so held in 
the first year of George the first, in the case of H u n t  v. Coles, 
reported by Chief Baron Comps.  I Com., 226. The case was, 
that H. Saursby was seized in fee of lands in trust, and to the 
intent that P. Chamberlain and his wife Anne should have £40 
a year out of the profits for life, and the rest of the profits 
should be paid to Hope Chamberlain and the heirs of his body. 
Then in Trinity term, 1695, one Boardman recovered jud,ment 
against Hope C. for a debt of £160. On 26 July, 1699, Anne 
C. and Hope C. borrowed £600 from the defendant Uoles, and 
for surety therefor, H. Saursby, by their direction, mortgaged 
the premises to Coles for 500 years. I n  1714, Boardman wed 
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HALL v. HARRIS. 

out an elegit on his judgment against Hope Chamberlain, and 
upon an inquisition it was found that Nope C. was seized in 
fee, and the sheriff extended one-half and delivered i t  to the 
creditor, on whose demise an action of ejectment was brought 
against Coles. And i t  was held, that by force of the words in 
the statute, "a t  the  t i m e  of t h e  execution sued,". the plaintiff 
could not recover, although the trustee was seized in trust for 

I the debtor at  the time of the judgment rendered, and long after. 
As the trustee had conveyed the lands to another person before 

I the execution was sued, though after the judgment, the case was 
not within the act of Parliament. I t  appears from the report, 
that Chief Baron Comyns was himself of counsel for the plain- 
t iff;  and he seems to have been entirely satisfied with the judg- 
ment, and states i t  with his approbation in  his Digest-Exe- 
cution, ch. 14. I t  is mentioned in the case that S i r  E d w a r d  
N o r t h e y  remarked, after the decision, that, ever since the act, 
that had been thought the proper construction, though he did 

not know that it had been judicially decided; and then 
(297) M r .  Just ice  T r a c e y  mentioned a case in  Queen Anne's 

reign, in  which Chief Just ice  Trevor  had given that 
opinion in the Common Pleas, without any dissent from th6 
other members of the Court. The case of Hunt v. Coles is 
subsequently cited by all writers on trusts, and in treating of 
them and their liability for debts, as establishing the rule, 
that the relation of trustee and of the defendant in the execution 
as cestui que t rus t ,  must exist a t  the time of execution sued. 2 
Comyn's Dig., 71. I f  the trustee has conveyed to another, then 
the case is out of the statute. So, i t  follows, that if the debtor 
has assigned his beneficial interest to another, so that the trus- 
tee is no longer trustee for the debtor, but, in the contemplation 
of equity, is trustee to the assignee of the original cestui  que 
t rus t ,  the case must be equally out of the statute, the words 
being, "in trust for him against w h o m  execut ion i s  sued, a t  
the t i m e  of the  said execut ion sued." 

I n  the present case the purchase by the plaintiff of the 
resulting trust of Morgan with the knowledge and approbation 
of Cotton, the trustee, unquestionably, as between those three 
persons, converted Cotton into a trustee for the plaintiff and 
authorized him to call for the legal title and have i t  decreed in 
this Court. The defendant, Harris, says, however, that, al- 
though that may be true as between those persons, if alone con- 
cerned, i t  is not true here, because Delamothe's execution created 
a probable lien. But he says that, very plainly, upon the sup- 
position that the execution created a lien from its teste,  as in 
ordinary cases, and not from "the time of execution sued." 
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Hence he insists that the plaintiff did not purchase on 2 March, 
but afterwards, that is to say, on 16  March; and further, that, 
if the purchase was on either of those days, i t  was not valid, 
as the judgment was rendered as of 2 March, also, and-the 
execution binds from that day. But wc have seen, that in point 
of law the position is untrue; and that the execution does not 
bind but from the time i t  was sucd. Now, that time is not set 
forth in the answer; and it may have bee11 even after 16 . 

.March; at  which latter day the answer admits the plain- (298) 
tiff completed his purchase and took the deed. There- 
fore, the plaintiff's equity, founded upon his purchase of the 
trust estate is not completely answered; as his purchase can not 
be defeated by the sale under execution, unless the writ was 
actually sued before or on 16  March. As the answer does not 

1 

state tLe fact, i t  will be the subject of proof in  the case; and 
until i t  be proved, the injunction should have been kept up. 

I t  may be said that this defense might have been made at  
law: for if the case was not within the Act of 1812, Harris 
did 'not get the legal title under his purchase, and, therefore, 
ought not to have recovered. I t  is probable that Harris re- 
covered at  law without going into the legal title further than 
to shew that he and Hall  both claimed under Morgan, and, 
therefore, that Hall was estopped at law to deny the title to have 
been in Morgan. For so i t  appeared on the deeds of the parties; 
neither professiong to pass the trust, but-the one to be a sheriff's 
deed for the land, and the other, Morgan's deed of bargain and 
sale. I t  is not intimated in  the bill or answer, that the out- 
standing title in  Cotton was mentioned on the trial, and the 
present plaintiff, not having the deed, could not shew it. I t  is 
true, as we think, that Hall was not estopped to insist upon 
that outstanding title if he could have shewn the deed. IFe was 
only estopped to say that Morgan had no interest, because he 
claimed to derive an interest under him. But he was at  liberty . 
to shew that his true interest was, and that it had been assignqd 
to him in such a manner and at  such a time, as prevented i t  or 
the land from being liable to be sold by the execution under 
which Harris bought. But admitting that to have been so, 
that will not oust the court of equity of its original jurisdiction 
over this, as a case of trust, and upon that footing its right to 
relieve the plaintiff, as a person entitled as a cestui  p e  t r us t .  
H e n d e r s o r ~  v. Hoke, 21  N. C., 138. Here upon the shewing of 
all parties, the plaintiff would have a right to a decree against 
Cotton for a conveyance of the legal title unless i t  was divested 
out of Cotton by the purchase of Harris under the Act of 
1812. I t  does not yet appear to have been so divested, be- 
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(299) cause i t  does not appear when the cxecution was sued. 
If  i t  should turn out that i t  was before the plaintiff's 

purchase, then the plaintiff's bill will be dismissed. If ,  after- 
wagds, there, then, should be a decree that Cotton convey to 
the plaintiff; and, for his safety, i t  was proper that Morgan 
and Xiarris should be parties to this suit, in order that they 
should be eoneludcd by the decrce, and not a t  liberty to harass 
him with another suit after he had collveyed under a decree in 
this. This being so, it follows that until the plaintiff's right, 
as equitable owner as set up by him, has been determined 
agaimt him or appears upon the answer to be unfounded, his 
possession ought not to be disturbed. For to what end should he 
be turned out, when he may in this suit compel his trustee to 
convey to them the legal title, and as soon as he shall, he will 
in his turn bring an ejectment against Harris, another party 
to this suit, and evict him? That double litigation a t  law is 
avoided, if this Court, having all the parties before it, in re- 
spect of one of its peculiar subjects of jurisdiction, namely, a 
trust for the plaintiff, in which the others allege an interest, 
shall proceed to determine the rights of all those who thus 
claim an interest in the subject. Therefore, although it might 
not have been indispensable that the plaintiff should have made 
Hamis a party to his bill against Morgan and Cotton, seeking 
a conveyance from the latter, yet i t  is convenient and useful 
that he should have do?e so, as it saves further litigation and 
expense, and enables the Court to decree as to their rights in 
the premises. While that question is sub lit?, the possession 
ought not to be changed. 

Thc case has been treated as one of a trust in Cotton purely 
for Morgan, and, therefore, falling within the first section of 
the Act of 1812. We suppose i t  must be so considered alter 
the payment of the debts to Saunders and Coggin; because 

. then there is a resulting trust for the maker of the deed ex- 
clusively. Rut if, upon the principle of H a r r i s o n  v. Battle, 
17 N. C., 537, this was to be considered as an equity of re- 
demption, within the second section of the act, the result would 

be the same. For  the words of that section are, "that 
(300) the equity of redemption in lands mortgaged shall in  

lilce m a n n e r  be liable to any ~ x e c u i i o n  sued o u t  or any 
judgment against the mortgagor." Neither section carries the 
liability of the lands held in trust or mortgaged further back 
than execution actually sued. Until the creditor takes out his 
process, purchasers may safely deal for the trust in equity of 
redemption, according to the statute. 

Foi* these reasons we think the decree of his Honor was 
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erroneous, and that i t  should be reversed, and the injunction 
continued to the hearing. 

PER CURIAM. ORDERED TO BE CERTIFIED ACCORDINGLY. 

Cited: Edney v. Wilson, 27 N. C., 2 3 5 ;  lMorisey v. Hill, 
31 N.  C., 68; Williamson v. James, 32  N. C., 164; Presnel V. 

Landers, 40 N .  C., 254; Hall v. Harris, Ib., 304. . 

The Honorable FREDERICK NASH, of Hillsboro, one of the 
Judges of $he Superior Courts of Law and Equity, was 
appointed by the Governor and Council, on 11 May, 1844, a 
Judge of the Supreme Court, to supply the vacancy occasioned 
by the death of Honorable Judge GASTON. Judge N A ~ H  took 
his seat on the Supreme Court bench at the commencement of 
this term. 

The Honorable DAVID F. CALDWELL, of Salisbury, was ap- 
pointed by the Governor and Council, on 10 July, 1844, one of 
the Judges of the Superior Courts of Law and Equity, to supply 
the vacancy occasioned by the appointment of Judge NASH to 
the Supreme Court bench. 
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(301) 
ATTORNEY GENERAL on the relation of J. BUDSHER v. WIL- 

LIAM A. LEA'S heirs." 

In  the case of thc erection of a mill dam, a Court of Equity will not in- 
terfere by injunction, unless i t  be shewn that it will be a public 
nuisance, or, if i t  will be a private nuisance only to an individual, 
unless i t  manifestly appears, that so great a difference will exist 
between the injury to the individual and the public convenience, as 
will bear no comparison, or that the erection of the dow will be 
followed by irreparable mischief. 

This was a bill of injunction, filed in  PERSON Court of Equity, 
a t  June Term, 1843, praying that the defendant (William A. 
Lea, ancestor of the present defendants) might be restrained 
from erecting a certain mill, on the ground that i t  would be 
injurious to the health of the relator, and the neighborhood 
generally. 

From the pleadings i t  appeared that the defendants (302) 
were the owners of a tract of land in  Person County, 
and that their father, William A. Lea, against whom the bill 
was originally filed, intcnding to crect thereon a public grist 
and saw mill, cornmeneed the construction of a dam across a 
stream called Cobb's Creek, rulining through the said tract. 
'The contemplated site of the mill, and the whole of the water 
to be ponded by the dam, are, and will be altogether on the land 
of the defendant, and the mill-pond, when full, will expose a 
surface of fifteen acres, being one acre in area for every foot 
in  height of the proposed dam. The country round and about 
the site has long been settled with a dense population, and leav- 
ing but a small portion in woodland. Leasburg, in Caswell 
County, a pleasant, healthy and thriving village, is not more 

" The opinion in this case was delivered a t  June Term, 1844. 
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than a mile and a half from where the dam will be, and the 
dwelling house of the relator, not more than three-quarters 
of a mile from 'the head of the pond. The bill alleges that the 
object of William A. Lea was not so much the benefit to be 
derived to himself or the community by the erection of a public 
mill, as his individual interest in the improvement of the land 
oil which the water will be ponded. I t  charges that the pond 
will be a public nuisance, by destroying the health of the 
neighborhood, and of the plaintiff's family, and asks of the 
Court an injunction to restrain the defendant from proceeding 
in the work. The answer avers that the interest of the neighbor- 
hood demands the erection of a mill at  the place contemplated, 
that such a mill will greatly contribute to the public convenience 
as there is not another mill in the neighborhood, and that it will 
not injure the health of the citizens-that the interest he ex- 
pects to enjoy from i t  principally one in common with the 
neighbors, to be derived from their custom ; and i t  is their wish, 
or that of a large majority, that the mill should be erected, 
and denies that the health of the citizens of Leasburg, or of 
the neighborhood or of the relator will be injured by its erec- 
tion. 

On the coming in of the answer at  Spring term, 1843, a 
motion was made to dissolve the injunction, which was 

(303) refused, and the injunction was ordered to be continued 
till the hearing. Replication was taken to the answer, 

and both parties having taken depositions, the cause was set 
for hearing, and at June term, 1844, was by consent transferred 
to the Supreme Court. 

Palmer & Iredell for the plaintiff. 
E. G. Reade and Venable for the defendants. 

NASH, J. The testimony in the case is very voluminous. 
The witnesses are taken mostly from the immediate vicinity 
of the proposed pond, and they differ in their opinion as to the 
effect of the ponding of the water upon the health of the rela- 
tor's family, and of the neighborhood. Of the many examined' 
by the relator, but three are decidedly of opinion that the pond 
will have the injurious effect, and two of them are citizens of 
Leasburg, and these out of a population of eighty persons living 
in the village. Dr. Barnett, a gentleman of high standing in 
his profession, a witness for the plaintiff, thinks it will not 
injure the health of the neighborhood, for the reasons he gives. 
Dr. Walker, another of the plaintiff's witnesses, is doubtful, 
and is of opinion that the result would depend upon the fact, 
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whether the stream would possess sufficient power to keep the 
pond full of water during the summer season. Only three of 
those examined by the relator are opposed to the erection of the 
mill decidedly, and one of those would rather i t  were not erected 
for the fear of the result. Out of the number of the defendants' 
witnesses, eight think the health of the neighborhood will not 
be affected, and are in favor of the erection, and the two phy- 
sicians are of the same opinion as to the probable effect in 
injuring the health of the neighborhood. I n  addition to this, 
it appears from the testimony, that the mill, when erected, will 
be a public convenience to the neighborhood. I n  time past, i t  
further appears, that mills had been erected on different parts 
of Cobb's Creek with ponds, some larger and some smaller than 
the one contemplated, and that no injury to the health of the 
neighborhood was experienced, or not more than neces- 
sarily results in euery case of such an erection, but that (304) 
all those mills are now down. The power of the Court 
of Equity to interfere by injunction, to restrain and forbid the 
erection of mill dams in cases of this kind, is admitted. When- 
ever any erection is about to be made, which, when made, will 
be a public nuisance by destroying the health of the neighbor- 
hood, or when the injury'to an individual and his family is irre- 
parable, and renders immediate action a duty founded on impe- 
rious necessity, or when in the case of a private nuisance, the 
injury is the result of an establishment made for personal 
gratification or mere private profit, a Court of Equity will 
exercise its preventive power. The case of the Attorney- 
General v. Blount, 11 N. C., 384, was that of a public nuisance 
-as injurious to the citizens of the town of Tarboro, in render- 
ing the place sickly. The Court lay it down as a principle of 
equity long settled, that where irreparable mischief may be 
done, as of waste, or i n  a plain case of nuisance, an injunction 
will be granted; and accordingly, the injunction previously 
obtained was perpetuated, because, as the Court say, the evi- 
dence in  the case approaches as nearly to ascertain the certainty 
of the apprehended evil, if not ~revented, as can be expected 
from the nature of the subject. So in the case of Attorney- 
General v. Hunter, 1 6  N. C., 13, which was a case to abate a 
nuisance already in existence-the Court say, we are satisfied 
beyond a reasonable doubt, from the admissions of the defend- 
ant in his answer, that this pond would create a nuisance and 
that of the worst kind. The injunction was perpetuated. 
Attorney-General v. Perkins, 17 N. C., 38, is the case of a pri- 
vate nuisance to be occasioned by the erection of a mill, whereby 
the health of the adjoining country, and particularly the health 
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of the relator's family, would be destroyed. An issue was s u b  
mitted to a jury, and they found that the health of the relator 
and his family would be injured by the millpond, but not that 
of the neighborhood. The bill was dismissed upon the maxim " 

that private right must yield to public convenience upon 
(305)  adequate compensation. And when the mischief arising 

from the erection of a mill. which is a public conve- 
nience, does not extend to the neighborhood, but k confined to 
a particular family, it can not, as a general rule under this 
head. be held a nuisance. to be redressed bv abatement or iniunc- 
tion. I n  the case before us, i t  does not appear from the evi- 
dence that the erection of the milhond will endanger the health 

u 

of the neighborhood, or of the gelator's family. Mills have, 
from time to time, been erected on the same creek, and in the 
same neighborhood, without injuriously affecting the air of the 
neighborhood, or, if so, to a very limited extent. Cobb's Creek 
is a narrow stream, rarely, if ever, overflowing its banks, with 
a current, according to some of the testimony, which never 
fails at the plade where it is intended to erect the mill, and 
which, in all probability, will keep the pond filled with water. 
We can not, therefore, say we are satisfied that effects, so 
injurious to the health of the neighborhood as to render i t  a 
nuisance, will result from the erection of this pond. But i t  
appears to us this is a case of private nuisance, if a nuisance 
at  all, in the erection of a mill, which will be a public con- 
venience. And there is nothing to shew us that there is so 
great a disproportion between the private suffering and the 
public convenience, as would authorize the Court to interfere. 
The Legislature considers public mills as public conveniences, 
and encourages their erection even-by taking from another SO 

much of his land upon just compensation as may be neces- 
sary, unless the mill when erected will be a public nuisance. 
Rev. Stat. ch. 122. I n  this case the whole of the land, on which 
the mill and pond will be, belongs to the defendants; they 
have a right to use it, as in their discretion may seem right, 
provided in doing so, they do not injure the public or private 
individuals, and when the use they make of i t  is to the public 
convenience, and the injurious effect confined to a private 
individual, the interest of the latter must give way to that of 
the many, unless he can make it manifestly appear, that so 
great a difference exists between his injury and the public con- 
venience, as bears no comparison, and that the erection will 

be followed by irreparable mischief, in which case the 
(306)  Court will interfere by injunction. Atto.-Gen. v. Perkins, . 
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1 7  ,N. C., 38. The interference with private rights is at  
all times a delicate subject, from which courts ought to 
abstain, except in cases of necessity. We see no such neces- 
sity here. The nlost that can be claimed for the plaintiff under 
the testimony is, that it may be doubtful whether the nlischief 
apprchended may not follow the erection of the mill darn. We 
car1 not arrest any longer the action of the defendants on such 
a case. The answer denies that the improvement of his land 
was his object in erecting the mill; declarcs that its erection 
would be a public convenience, and denies that the health of 
the iieighborhood, or of the plaiiiiiff, would be injured by it- 
and we think the testimony does not sustain the plaintiff's bill, 
but does sustain the defendant's answer. 

On the coming in of the answer, on motion in the Court 
below, the injunction was continued to the hearing; and repli- 
cating having been taken, the cause was set for hearing, and 
is in this Court now for final hearing. We are of opinion that 
the interlocutory order madc in  this case, continuing the jnjunc- 
tion to the final hearing, was erroneous, and that the iujunc- 
tion ought to have been dissolved. The bill must be dismissed 
with costs to be taxed by the master. 

Cited: Ellison v. Comrs., 58 N.  C., 58; Privatt v. Whitalccr, 
73 N. C., 556; Pedrick v. R. R., 143 N. C., 509. 

PETER HINES u. THOMAS BUTLER.* 
(307 

1. The authority of an agent to collect a note or bill, does not authorize 
him to indorse the note or bill, either in the nmne of the principal 
or on his account. 

2. Much less is an agent authorized to endorse another paper for the 
debtor, to enable the latter to raisc money to pay the debt to the 
principal. 

3. Before an agent can insist that his principal has adopted, as his own, 
acts which the awent had no authority to do, i t  is necessary to 
shew that the p~?ncipal was fully apprised of all the facts and 
circumstances attending the transaction. 

This was a bill filed for an account in WAKE Court of Equity, 

" This opinion was delivered a t  June Term, 1844. 
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* which, having been set for hearing, was at the Fall Term, 
1843, transferred by consent to the Supreme Court. 

The facts of the case are stated in the opinion delivered in 
this Court. 

 badge^ and W. H. Haywood for the plaintiff. 
Alexande~ & Iredell for the defendant. 

DANIEL, J. The plaintiff employed the defendant as his 
agent to manage his landed estates in the county of Burke, 
to receive the rents and pay the expenses of the same; also, 
to see to the renewal and payment of certain notes, which the 
plaintiff then owed in the bank at Morganton. The plaintiff, 
being much pressed for money, also employed the defendant 
as his agent to take eight of his slaves to Alabama, and sell 
the same for cash. The defendaht carried the said slaves out 
to Alabama and sold them at high prices on credits, and took 
bonds for the purchase-money. When the plaintiff was 
informed of the said sale, and the manner it had been made, 
he adopted it. And when the said bonds became due the 

defendant mas again employed by the plaintiff as his 
(308) age& to go to that State and collect the money due 

on the bonds. The plaintiff, then being in great dis- 
tress for money, urged the defendant, by letters, to make 
remittances to him. But collections in that State then being 
difficult to be made, the defendant, for the accommodation of 
one of the debtors, Solomon Adams, who could not then pay 
his bond, endorsed a bill of exchange for $4,000, drawn by the 
said Solomon Adams and one Benjamin Adams, on Adams and 
Taylor, of Mobile, payable to the defendant nine months after 
date in order to enable Solomon. Adams to raise the money 
to pay his bond. The bill was accepted by the drawees, and 
all the parties .to it were considered good. This bill, endorsed 
by the defendant in his own name, was sold by Adams to 
Sheffield and Company for $3,200 only, which money Adams 
paid to the defendant, and he remitted it to the plaintiff. The 
bill of exchange, when i t  arrived at  maturity, was protested 
for nonpayment. The holders, Sheffield and Company, then 
brought suit against the defendant on his endorsement. The 
defendant says that he was ignorant when he endorsed the bill, 
that he would be in law liable to the holders for the amount 
of the said bill, but that, being advised by counsel, that he 
was liable, he then paid the holders the whole sum mentioned ' 
in  the face of the bill. I t  does not appear to us from any 
evidence in the cause that he, at  the time, mentioned to his 
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counsel all the facts and circumstances under which the bill 
had been made, endorsed and discounted by Sheffield and Com- 
pany. I f  he had done so, his counsel must have informed 
him that he could have effectually resisted the holders' action 
on the bill, on the ground of usury; as, by the statute (year 
1819) of Alabama, i t  was in fact void for usury; or, if he 
did not wish to plead the statute of usury, he could have 
resisted the plaintiff's recovery of $800, at  least of the sun1 
on the ground of its being without consideration. This might 
have been done a t  law, if the New York rule is followed in 
Alabama. E a m  v. Bendricics, 7 Wend., 569. 1Ci'cEIwee B. Col- 
lins, 20 N. C., 350. Or i t  might have been done in equity, if 
tbe Alabama courts follow the English rule, by bringing the 
money actually received on the bill of exchange, and 
interest, into court, and then the court of equity would (309) 
have relieved by a perpetual injunction, or a decree to 
surrender up the bill to the endorser; T a y l o r  v. Xmi th ,  9 N.  C., 
465. MrErayer.  t i .  Roberts, 17 N. C., 50. But, says the defend- 
sot, if I did blunder and imprudently pay the holder of the 
bill $800 more than I received on it, I did i t  through ignorance 
of the law, when I thonght I was.doing the best for the plain- 
tiff, and that I have not personally received one cent's benefit 
by the transaction; and furthermore, the plaintiff has since 
adopted my endorsement and subsequent payment of the bill. 
The answer we have to give to all this is: First, that the 
authority of an agent to collect a note or bill, does not authorize 
him to endorse the note or bill, either in the name of his prin- 
cipal or on his account; Murry v. Eas t  India Company ,  5 
Barn. & A. 504. Paley on Agency, 192. Much less is an agent 
authorized to endorse another paper for the debtor, to enable 
the latter to raise money to pay the principal. I ts  being done 
through, ignorance of the law, can not be a reason why the 
plaintiff should sustain the loss, although the defendan1 has 
derived no benefit from the transaction, and did then believe he 
was doing the best for the plaintiff's interest. Secondly ,  before 
the defendant could insist that the plaintiff had adopted, as 
his, the endorsrment on the bill, i t  became necessary for him 
to prove that the principal was fully apprised of all the facts 
and circunistances attending the transaction. Lewin on Trusts, 
643. So far  from showing us that the plaintiff had.ful1 knowl- 
edge of all the facts, the corrcsyondence between them, filed 
as evidence in the cause, shews that the plaintiff was altogether 
ignorant of the ternis upon which the bill of exchange had 
been obtained and negotiated. I n  truth the defendant a t  no 
time gave the plaintiff to understand that he was looked to 
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bv the defendant as bound to take the loss on himself. And 
the plaintiff, particularly by his letters, sought information on 
this subject of the bill from the defendant, and never distinctly 

got of him, as we can see, the information sought. I t  
(310) is true that the plaintiff did not at  first, on the imper- 

fect information he had received, declare that he would 
not stand to the loss. But this might well arise from the 
circlxinstances, that the defendant had informed him, that he 
had every assurance that the money ($800) would be obtained 
from Adams, whom he said in his letters that he had sued, 
and tllwt he soon expected j d g ~ ~ l e n i  alld saiisfaction. Bat  
there is not sufficient proof to authorize us to declare that the 
plaintiff ever adopted as his the said endorsement, or ever 
agreed with the defendant that he would sustain all the loss 
on the bill. 

The utmost that can be presumed against the plaintiff is, 
that he agreed to indulge the defendant for money, which the 
defendant collected from other debtors to the plaintiff, and 
had used in  taking up the bill from Sheffield and Company until 
the defendant could recover in an action he brought on the 
bill against the acceptors and drawer of the bill. When the 
plaintiff i n  his letters makes use of the words, "my funds," 
and "my debts," he is not, as wc think, confining himself to 
the Adams' debt, or to the bill of exchange; for it will be 
recollected that he had several debtors in  that State besides 
tho Messrs. Adarns, and that the defendant was his agent to 
get in all the said debts. W s  are of opinion that the first 
exception to the report of the inaster niust be sustained, and 
that instcad of the credit of $4,267.27 allowed for this bill, 
the defendant be allowed a credit for the sums actually paid 
by him- into bank for the plaintiff on 12 and 18 May, 1836, 
for the plaintiff. 

The second exception is to the allowance to the defendant 
for his wages while in the plaintiff's service. We think i t  
must be overruled. The defendant claims his actual expenses 
and wagcs for himself while he was actually engaged at the rate 
of $2 per diem. I t  i s  apparently reasonable. Besides the 
plaintiff, when he first employed the defendant, agreed to give 
those wages on that trip ; and he suggested no diminution when 
hc subsequently sent him. Cut i t  was said that his subsequent 
journeys were rendered necessary by his own fault in making 
sales on a credit, and getting himself into a difficulty with the 

Messrs. Adarns. As to the first, the plaintiff adopted 
(311) the defendant's acts, as it was to his profit, perhaps at 

the rate of 25 per cent. And as to the second, the visits 
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to the South were rendered necessary by the other business of 
the plaintiff, and were undertaken each time at the earnest 
instanc of the plaintiff, as is plainly seen in his letters. 

PER CURIAM. DECREED FOR THE PLAINTIFF. 

Cited: Hunter v. Jameson, 28 N .  C.,  2 6 6 ;  Sherrill v. Cloth- 
ing Co., 114 N. C., 440. 

JOHN IRWIN et al. v. WILLIAM DAVIDSON et al. 

1. The general rule is that a court of equity takes no jurisdiction in cases 
of mere trespass, not eevn by granting a temporary injunction. 

2. There is an established exception, however, in the cases of mines, tim- 
ber and the like, in which cases injunctions will be granted to re- 
strain the continued commission of acts, by which the substance of 
the estate is destroyed or carried off. . 

3. But when the plaintiff, seeking an injunction in such cases, claims to 
be the legal owner of the property, he must shew that he has estab- 
lished his legal title by the judgment of a court of law; or, that 
he is prosecuting his suit a t  law, and the injury, which he will sus- 
tain by the acts of the defendant before he can obtain judgment, 
will be irreparable-and in the latter case, the Court, in continuing 
the injunction, must make such order as will ensure the speedy 
determination of the suit a t  law. 

4. A court of equity will not t ry  the legal rights of parties to real estate. 
5. If the plaintiff be a mortgagor, and the defendant a mortgagee, who 

alleges there is a subsisting claim for a debt upon the mortgaged 
property, though an injunction may be granted to stay a wanton 
or improvident waste of the mortgaged estate, by the mortgagee, 
who has taken possession, yet the plaintiff must, before he entitles 
himself to relief, bring into court the amount due, or profess him- 
self willing to  do so. 

This was an appeal from an interlocutory decree of the 
Court of Equity of MECRLENBURG, his Honor, Judge Manly 
presiding. 

The case was as follows : 
By an original bill .filed 25 August, 1844, it is charged 

(312) 

that the defendant, William Davidson, was the owner of several 
tracts of land in Mecklenburg County, and particularly two 
tracts called, the one, the Williams Gold Mine, and the other, 
the Dunn and Alexander Gold Mine Tract, and that, by deed 
bearing date 1 February, 1833, he conveyed the said lands to 
Joseph Curtis, James N. Hyde and Harry F. Talmadge; and 
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the said Curtis, Hyde and Talmadge, on 4 April, 1833, conveyed 
the same to an incorporated gold mining company, called the 
President and Directors of the Franklin Gold Mining Com- 
pany, who entered into possession, and opened and worked cer- 
tain gold mines thereon. and for that DurDose erected thereon 
a ste& engine and othei machinery; a i d  &at the said William 
Davidson was a member of the company, and the manager of 
its mining operations. The bill then states that the corporation 
became indebted to the plaintiffs in the sum of $6,500.11, for 
which they obtained judgment in an action at  law, and sued out 
execution, under which the plaintiffs became the purchasers of 
the said lands, and the sheriff conveyed the same to them on 
28 January, 1839. The bill further proceeds thus: "Your 
orators further shew that. at the time of the sale. William 
Davidson was in possession of the premises as aforesaid, and 
that he has kept possession thereof in defiance of your orators, 
and used the same for his own individual purposes ever since; 
and that your orators have not as yet taken any steps to eject 
the said William by an action at law, hoping and believing 
that some arrangement would be made, either by the said . 
company or some member thereof, to pay the debt to your 
orators, and take a transfer of their right under the sale, in 
which expectation they are disappointed, and in consequence 
they have now to look to the property solely for indemnity." 
The bill then states that Wm. Davidson had then recently dis- 
covered a very rich vein of gold ore on the Dunn and Alexander 
tract, and had opened it and raised a large quantity of ore, 

and was still doing so, and grinding i t  with the steam 
(313) mill, and appropriating the proceeds to his private uses; 

and that the said Davidson was insolvent and not able 
to answer to the plaintiffs their damages therefor. The prayer 
is for a discovery of the quantity and value of the gold made 
by the defendant, and that an account may be taken between 
the parties, and a decree made for the amount that may appear 
to be due to the plaintiffs, and that the defendant may be 
enjoined from "using said property or any portion thereof, 
and from moving away any gold ore that he has taken out 
of the Dunn and Alexander mine as aforesaid, and for gen- 
eral relief ." 

Upon the bill and usual affidavit, an injhnction was awarded 
by a Judge in vacation, as prayed for. 

By a supplemental bill, filed 3 September, 1841, the plain- 
tiffs charge that, upon notice of the filing of their original 
bill and of the award of an injunction, the defendant, William 
Davidson, and his single daughter, Sarah Davidson, who was 
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living with him, took, in the name of the said Sarah, a lease 
for the  Dunn and Alexander mine for the term of two years 
from one Jane Dunn, who had no title whatever thereto, and 
then let one David Glenn into possession with William David- 
son, and that they were working the mine on account of Wil- 
liam Davidson, as before, or on the joint account of him and 
his daughter. The bill charges that the giving and accepting 
of the lease was by collusion between all the said parties, and 
with the view of evading the injunction that had been issued 
on the original bill; and that neither of the said persons is 
able to pay any recovery the plaintiffs might effect in an 
action at law; and, therefore, that the injury wilI be irreparable 
to the'plaintiffs, unless the operations of the defendants should 
be stopped by an injunction; which the bill prays for accord- 
ingly. 

U "  . 
Thereupon, an injunction was granted against all the parties, 

restraining them from "further operations on the mines and 
land in the bill described, and from removing any of the ore 
already taken out of the mine"; and there was a further order 
that the sheriff should seize into his possession the said ore, 
and keep the same from waste, unless the plaintiffs and 
William Davidson should agree as to the terms on (314) 
which the ore should be worked up, and the proceeds 
divided; in which case the sheriff was authorized to deliver 
the ore accordingly. 

The defendants answered on 30 August, 1844. William 
Davidson admits that he was once the owner of the lands in 
question. But he says that, shortly .previous to the sale and 
conveyance to Curtis, Hyde and Talmadge, as mentioned in 
the bill, he assigned and conveyed those lands, and all his other 
property to Washington Morrison as a trustee, in  trust, to 
secure and pay certain debts in the deed mentioned, and more 
particularly a very large debt which he, Davidson, then owed 
to the Bank of New Bern, and for which the plaintiff Irwin, 
was his surety; that, at the time of the execution of the assign- 
ment, i t  was understood and informally agreed by the creditors 
and trustee that he, Davidson, might effect sales of the estate, 
and especially of the gold niines, as he might deem to the best 
advantage, provided that the trustee should approve the con- 
tracts, and that the purchase-moneys should be paid to the 
trustee, so that the same should be duly applied to the satis- 
faction of the debts. He  states that, under that authority, he 
contracted with Curtis, Hyde and Talmadge (who were asso- 
ciated with others with a view to become legally incorporated 
as the Granklin Gold Mining Company) for the sale of the 
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I land and irrincs in question, a t  the price of $25,000 in cash, 
payable in certain installnwnts, and the further amount of 
$10,000 in stocli of the corporation, when it should be recog- 
nized; that he communicated to his vendees the state of the 
title before the sale. and that thev were satisfied therewith, 
and understood that' thcy could n;t get the legal title unless 
the trustee should approve of the contract, and then, not until 
they should have paid to him the purchase-money; that Morri- 
son did approve of and confirm the sale, and that he received, 
a t  various times, payments on account of it, amounting, in the 
whole, to $20,000, but that the remaining $5,000 of the pur- 
chase-money has never been paid, and is still due with the 
interest thereon, nor did any certificatc of stock ever issue to 

him; that the corporation, in fact, consisted of the same 
(315) association of peysons, with whom he contracted, with 

the addition of himself; and that Curtis, Hyde and 
Talrnadge conveyed to the corporation, with the full under- 
standing that the corporation was to make the residue of the 
payments for the purchase-money. The answer states that 
all the foregoing circumstances were well known to the plain- 
tiff, Irwin, at, or shortly after they occurred; and that, a t  the 
time of the sheriff's sale, notice was distinctly and publicly 
given that a large sum remained unpaid of the purchascmoney, 
and that the legal title of the premises would not be conveyed 
until payment thereof, nor possession given until the balance 
should be paid or realized out of the property; and both of the 
plaintiffs fully knew all the said facts and circumstances. 
The answer admits that This defendant was a stockholder and 
manager of the corporation, and that, after the sheriff's sale, 
the operations of the company ceased, and that he has con- 
tinued in possessioir ever since, for his own use, and claiming 
the profits in discharge of the sums due, as aforesaid, for the 
balance of the purchase-money and the stock in said company, - .  . - 
which he was to have. 

Tho answer then states that the reason why the defendant 
did not sooner answer was, that there had been propositions 
of compromise pending between the parties, in  which a sale 
to a third person was projected a t  the price of $25,000; out 
of which the debt of the plaintiffs on the Franklin Gold Min- 
ing Conipany was to have been paid, leaving the residue for 
this defendant. The defendant denies that the lease to his 
daughter was of his contrivance or by his direction to defeat 
tile injunction. 

Sarah Davidson, by an answer, admits that she took the 
lease from Jane Dunn, as chargcd in the bill; but denies that 
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i t  was a contrivance to evade the injunction, and says that she 
took the lease because she believed Dunn had the title to the 
premises, and for the bonu fide purpose of working thc mine. 

Glenn answers that he has no interest in the premises, and 
was employed by the other defendants, as a minor, to conduct 
the work. 

Upon the answers the defendant move dto dissolv6 (316) 
the injunction. But the Court refused the motion, and 
ordered that i t  should be continued to the hearing, unless one 
or more of the defendants would give bond, with approved 
sureties, in the penal sum of $10,000, with condition to per- 
form such decrees, as should be made in the case against either 
of the defendants lor the profits arising from working the 
mines in the pleadings n1entionc.d. From that decree the 
defendants appealed. 

Iredell for the plaintiffs. 
B o y d e n  for the defendants. 

RUFFIN, C. J. The Court is of opinion that the decree is 
erroneous. The bill is not founded upon an equitable title. 
I t  proposes to state a legal title in  the plaintiffs, and assumes 
that they could undoubtedly recover at  law, if they chose to 
bring an ejectment. The whole purpose of corning into this 
Court, as appearing upon the bill, is to obtain an account of 
the ore already dug, and the profits made therefrom, which 
the plaintiffs claim as the legal owners, and for an injunction 
against further working in the mines, upon the ground that 
the Aefendnnts, by reason of their insolvency, will not be able 
to pay the daniages, which the plaintiff may recover at  law, 
as legal owners. No privity between the parties is stated, but 
the defendants are mere trespassers. With respect to the first 
object of the bill, namely, the account, i t  is to be observed that 
we have nothing to do at  present. For  although thc plaintiffs 
be entitled to a discovery as to the profits, and also to air 
account and relief by a decree for payment, yet it does not 
follow that they are entitled to have, or, rather, to hold up 
an injunction indefinitely against a person, who is in the 
exclusive possession of the premises. The general principle 
is, that a court of equity takes no jurisdiction in cases of merc 
tresspass, not even bv granting a temporary injunction. 

But it is admitted, that in cases of mines, timber, and the 
like, when the trespass consists inaacts, by which the substance 
of the estate is destroyed or carried off, there is an 
established exception, and that injunctions have been (311) 
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granted to restrain the continued commission of the trespas;, 
upon the grounds that it is an injury of the nature of destruc- 
tive waste, and of irremediable mischief to the substance of the 
inheritance. 

But i t  is plain that the jurisdiction to restrain tresspasses, 
like that to reatrain nuisances, is not an original jurisdiction 
of the court of equity, which eilables this Court, under the 
semblance of preventing an irreparable irrjury to a legal estate, 
to take a jurisdiction of deciding conclusively upon the legal 
title itself. Therefore, i11 such case, the plaintiff ought to 
estabiish his title at law, or show a good reason for not doing 
so; and if he will not, this Court can not undertake, against 
a defendant's answcr, to try the questions of title and trespass 
arid nuisance. Drewry on Injunctions, 238. I n  G'kalk V .  

Wyatt ,  3 Mer., 688, the defendant, who claimed as lord of the 
manor, was removing earth, shingles and stones, f rom under a 
bank belonging to the plaintiff, which protected his land against 
the irruptions of the sea, and Lord Eldon granted the injunc- 
tion, in  consideration of the irreparable injury the plaintiff 
was likely to sustain; but he said, at  the same time, that lie 
would not have granted it, if the plaintiff had not established 
his right at law by an action, which he had previously brought 
and tried. However, i t  seems right to give an injunction even 
before a trial at law to prevent such irreparable mischief as, 
without ihc interference of the Court, would be done before 
there could be a trial at  law. But i t  is manifest that, except 
in cases where equity assumes jurisdiction to prevent multi- 
plicity of suits, or on other peculiar ground, the relief by 
injunction against trespass upon a legal owner ought only to 
be granted in aid of the defective legal remedy, and not to 
supersede the jnrisdiction of the courts of law over a question 
purely legal; and, therefore, that the court of equity should 
only grant the injunction, where the plaintiff is endeavoring 
to establish his title at law, and until he should have had a 
reasonable time allowed for that purpose. Hence, Mr. Drewry, 
Imge 186, observes that, in such cases, wherc, from the nature 

of the circumstances, very great mischief may result 
(318) to the defendant from the injunction being held up 

too long, the interposition of the Court must be with 
considerable pressure, that, on the part of the plaintiff, there 
shall b~ no delay in going to trial;  and unless some means of 
procuring a speedy trial are insured, the Court will not sustain 
the injunction. I n  the present case i t  seems extraordinary 
that the plaintiffs have brought no action of ejectment, from 
the time they took the sheriff's deed in January, 1829, until 
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last August, when this order was made, a period of more than 
five years and a half;  during all which time the defendant has 
been in  the exclusive possession, insisting upon an equitable 
right in  himself, and a legal title in his trustec. No reason is 
given for this sirlgdar conduct, but one in very loose terms, 
intimating, however, sufficiently for us to understand, though 
vaugely, that the defendant held the possession, either upon 
some agrccment or understanding-perhaps not very definite- 
that the plaintiff's purchasc and conveyance from the sheriff 
should stand only as a security for the debt the company owed 
them. or that the defcndant should x)av the111 and take their 

I title.' Enough docs hot appear in th i  Gill to authorize one to 

I say, that is its statcment; if it had, perhaps i t  would be difficult 
to sustain the injunction at all, as it would show an equitable 

I interest in the defendant. But uriless something of that kind 
is to be inferred from the bill, it sets forth nothi& as an excuse 
for not having sued at  law; it holds forth no purpose of the 
plaintiffs to sue at  law; and the order of the Court lays then1 
under. no obligation thus to sue. What, then, is to be the effect 
of the decree in this suit? Either this Court must. unon the , L 

hearing, try the legal title, and decree, upon the ground that 
it is in the plaintiffs, that the defendants surrender the posses- 
sion to them, and thus turn this writ into an ejectment, strictly 
speaking, or the defendant must be left in  possession of the 
premises without being decreed to do anything, but with an 
injunction upon hiin in the negative, that he shall refrain from 
further operations on the mine a i d  land perpetually. Such a 
decree as the fornier has been often refused; for this Court 
will not swtain a mere cjectrnent bill. And a decree 
of the latter kind, wc have never known to be even (319) 
aslied for. I t  would br inconsistent with first prin- 
ciples. For it would leave the plaintiffs stilI under the neces- 
sity of going to law to recover the possession, with liberty to 
thc defmdant, of course, to shew that they had not the Icgal 
title; and the consequence might be that persons, who turned 
out to h a w  no right thernselvcs, would have an injunction over 
another person, restraining him perpetually from all use of 
the property in  his possession. The Court upon the hearing, 
therefore, would be obliged to direct an action at  law, and a 
trial of i t  within a reasonable time. And in a case of this 
kind, where the mines may be injured by suspending operations, 
and the stcarn engines and other machinery be ruined by not 
being kcpt in use and repair, the plaintiffs ought to be ~ q u i r e d  
to speed a trial, even if the application were recent after the 
injury alleged. But, certainly, after so great a lapse of time 
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as five years and a half, i t  is wrong to keep up an injunction 
indefinitely without an offer on the part of the plaintiffs, or a 
requisition on the part of the Court, that a suit should be 
brought. And, thus viewing the case, the insolvency of the 
defenldant becomes immateria. Indeed, i t  is still mork oppres- 
sive to a person in that situation, than if he were better off 
to hold over him an injunction indefinitely, although the plain- 
tiff will not, as he might establisl~ his title at  law, and turn the 
defendant out of his possession. 

The case has thus fa r  been considered, as i t  is made by the 
plaintiffs then~seIoes in the hill. The answer makes a case 
equally strong against the plaintiffs, tlfough upon different 
principles. According to the answer the plaintiffs, it is true, 
could not maintaiu an action at  law, as they have not the legal 
title, but it is in Morrison, the trustee. Therefore, the plain- 
tiffs had a right to come here in the first instance, if they had 
stated their case properly in the bill. But, then, if they rely 
on that disclosure in the answer, they must submit to all the 
other consequences of that statement. The legal title is held 
by the trustee for the benefit of both the defendant and his 

vendees; and as between the defendant and his vendees, 
(320) as the legal title was purposely retained as a security 

for the purchase-money, the defendant is looked on in  
this Court as an equitable mortgagee, and as such had a right 
to enter into possession of the premises, as the means of com- 
pelling the mortgagor to pay the debt, or as the means of rais- 
ing i t  out of the profits of the estate. I f ,  then, the interest of 
the Franklin Gold Mining Company was the subject of sale 
under execution, the plaiiitiffs bought subjed to the same equity 
which affected the company (Freeman v. Ifill, 21 N. C., 389), 
and, indeed, the answer states that they had distinct knowledge 
of all the circumstances. Therefore, as the dcfendant has the 
superior equity to be satisfied his debt for the residue of the 
purchase-money, he may avail himself of his right as equitable 
mortgagee, and of the legal title of the trustee, to retain the 
possession unless the plaintiffs will redeem by paying the prin- 
cipal, interest and costs, due him. We speak-thus upon the 
supposition that the debts secured in the defendant's assign- 
ment to Morrison have been paid, and that the trust resulted to 
the defendants; which, though not positively stated, we collect 
from the answer to be so, as the defendant speaks of the unpaid 
balance of the purchase-money being his own. As to the stock 
in  the company, which the dcfendant was to have, we presume 
that is now nothing, as we understand from the circumstances, 
r a t h ~ r  than from any particular statement in the pleadings, 
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that the company is one of the many broken companies or 
bubbles of its day, in which the stock is not worth a copper. 
But, for the money balance of the price, certainly, the defendant 
has a riglit, as the title is situated, to look to the property a s .  
a security, and, if so, his right is, to that extent, preferable 
to that of the- plaintiffs. The circumstance that the defendant 
became a stockholder in the company, makes no difference, 
for each stockholder has a capacity, an an  individual, to con- 
tract with the corporation; and i t  does not appear that the 
stockholders were, by the charler, rendered personally liable 
for the debts of the corporation. It is true, also, that even as 
mortgagee in possession, the defendant might be 
restrained from doing any act willfully to the destruc- (321) 
tion or detriment of the estate, as feeling ornamental 
trees, or nmking the mines runious by not keeping proper 
props, or removing rubbish or the like; because the land is 
only a security to the mortgagee, and is considered in this 
Court as otherwise being the property of the mortgagor. But  
the mortgagee is doing nothing wrong in  merely working the 
mine, and thereby rcceiviny money to be applied in sinking 
the mortgage debt. Such is the case before us, for the bill 
alleges no improper act in the defendant in the mode of work- 
ing the mine, but i t  is merely founded on the allegation that 
the plaintiffs have the title, and that the defendant is insolvent, 
and therefore can not answer the plaintiff's damages arising 
from his trespass. But u n ~ i l  the defendant's debt has been 
paid, his insolvency can lay no foundatiorr for stopping his 
operations; because all his earnings are immediately accounted 
for as credits on the debt the estate owes him. So we think, 
in  every point of view, the injunction should have been dis- 
solved. As legal owners, the plaintiffs ought to have brought 
suit a t  law long ago, and asked only for an injunction until a 
trial could be had. As mortgagors, or the assignees ~f a mort- 
gagor, or of one treated in equity as a mortgagor, they should 
have filed their bill to redeem, and offered to pay the principal 
and interest due to the defendant. We speak in reference to 
the defendant William Davidson, to whose situation alone these 
remarks are applicable. 

As to the other defendants: Jane Dunn is in default in  not 
answering, and this appeal brings up no question as to her. 
To the defendants, Sarah Davidson and Glenn, i t  is bow 
immaterial what becomes of the injunction, as the lease to the 
former had expired bcfore the motion to dissolve. But they 
were entitled, for the foregoing reasons, to be let loose by a 
dissolution of the injunction; though not with costs, we think. 
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For, notwithstanding the answer, we can not shut our eyes to 
the drnitted facts, that.  the original bill was filed on 25 

August, and between that day and 3 September, the 
(322) defendant Sarah Davidson, a single daughter of the 

original defendant, and an inmate of his house, took 
a lease for the premises; nor fail, as persons of common sense, 
to infer therefrom that the purpose was to enable her father 
to proceed in working the mine as he did before, only in her 
name instead of his own; especially as William Davidson ex- 
pressly states in his answer that he has been in possession 
ever since the sheriff's sale, for his own use, as entitled to a 
balance of the purchase-money out of the land. And we can 
not understand the equivocation, on which the defendants, 
under such circumstances, can bring themselves to deny that, 
in taking the lease from Dunn, they had it as an object to 
evade the injunction. We can not doubt that i t  was an artifice 
in fraud of the process, and therefore we think that none of the 
defendants should be entitled to costs on the dissolution of the 
injunction. 

This opinion will be certified to the court of equity; that 
further proceedings may be had in the cause accordingly. 

C i t e d :  Gause  v. P e r k i n s ,  56 N. C., 179; B o g e y  v. Shute, 
57 N.  C., 177; T h o m p s o n  v. M c N a i r ,  62 N.  C., 124; R a g l a n d  
v. Cu,rr in ,  64 N.  C., 357; L e v e n s o n  v. E l s o n ,  88 N.  C., 185; 
R o p e r  v. W a l l a c e ,  93 N .  C., 31; L u m b e r  C o .  v. C e d a r  Co., 142 
N. C., 417. 

(323 
DAYID C. GUYTHER et al. v .  JOSHUA TAYLOR et al. 

1. A testator, by his last will, bequests, among other things, as follows: 
"It is my will, that my negroes and stock be kept on the planta- 
tion, whereon I live, until my son Kinchen attain the age of 21 
years. Item-I give to my son Joshua, $1000, to be raised from 
the farm. Item-I give and bequeath to m y  three daughters, Xarsu 
A. Ouyther, Harriett Jane Taylor, and Charity D. Taylor, and m y  
son Kimchen, t o  be equally divided betweem them, m y  negroes, when 
m y  son Kinchem arrives a t  the age of 21 years. Item-It is my 
will that the residue of my estate of every description, belong to 
my son Kinchen Taylor": Held, that the three daughters and the 
son took vested and equal interests under the bequests of the ne- 
groes. 

2. I n  construing a bequest, there is a leaning always in the Court toward 
vesting, if the expression be an~biguous, and the intention doubtful. 
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3. I n  respect to  gifts of personal estate by will, the law is, t ha t  the wold 
when, is  A word of condition, and imports, t ha t  the time "when" 
the legatee is  t o  receive the bounty, is  of the essence of the dona- 
tion, unless there he some other expression to  explain i t ,  or some 
provision in  the  context to control it. 

4. A direction in the  will, making a disposition of the property unti l  the 
time specified, is  such a provision as  will control the general rule. 
So. also, the evpiession in the will, "to be equally divided between 
them," is equivalent to the expression, "paydble," or "to be paid," 
in cxplaining the words "wlien," etc. 

I Cause removed from the Court of Equity of MARTIN, at  the 

I Fall Term, 1844, having bcen first sct for hearing. 
The following facts appear from the pleadings: 
Kinchen Taylor, the clder, made his will 6 November, 1836, 

and therein devised and bequeathed as follows: 
"It is my will that my ncgroes and stock shall be kept on 

the plantation whereon I livc, until my  son Kinchen attain the 
age of 21 years. 

"I give' to my two daughters, Harriet Jane Taylor and 
Charity D. Taylor, my piney woods tract of land, containing 
776 acres. 

"I give to my sbn Joshua, $1,000, to be raised from the farm. 
''I give to my son, Kinchen, the house and plantation 

whereon I now live, and the rest of my lauded estate. (324) 
"I give to my grandson, John M. Guyther, one negro 

boy named Bob. 
"I give and bequeath to my three daughters, Maria A. 

Guyther, Harriet Jane Taylor and Charity D. Taylor, and my 
son, Kinchcn, to be equally divided between them, my negroes, 
when my son Kinchcn arrives to the agc of 2 1  years. 

"It is m y  will that the residue of my estate of every descrip- 
tion belong to my son Kinchcn Taylor. 

"Lastly, I nominate my son Joshua, and David C. Guyther 
my executors, and authorize them to keep the negroes and 

/ 

stock on this my mansion plantation, in such manner as they 
mag think best for my heirs." 

By a codicil, dated 1 January, 1837, the testator directs that 
his three younger children, Harriet Jane, Charity D. and 
Kinchen, should be handsomely supported by the executors, 
out of his estate; and he gives to his daughter, Eveline B. 
Jones, five dollap. 

Joshua Taylor, alone, took probate of the will, and in 1839 
a bill was filed against him by the other children, except 
Mrs. Jones, upon the gronnds of his mismanagement of the 
estate, and apprehended insolvency, upon which a receiver 
was appointed, i n  whose hands the estate has ever since been, 
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under the direction of the Court. I t  appears that the profits 
of the plantation, on which the testator resided, and on which 
his slaves, have been kept and worked, since his death, have 
not been sufficient to educate and maintain the three younger 
children, and discharge the legacy of $1,000 charged thereon 
in  favor of Joshua Taylor, the executor, but a balance is still 
due to him. 

On 27 April, 1844, Kinchen Taylor, the son, arrived a t  full 
age, and the daughter, Charity D., was then living, she having 
intermarried with William T. Powell. Before that day, how- 
ever, Mrs. Guyther had died, and her husband, David C. Quy- 
ther, administered on her estate, and Harriet Jane had also 
died, having previously married John H. Dawson, who adminis- 

tered on her estate. Upon the arrival of liinchen Tay- 
(325) lor, the younger, at  full age, the parties severally filed 

petitions in the cause for a division of the slaves; 
Guyther and Dawson, as administrators respectively of their 
wives, claiming that they were enlitled to one-fourth each, as 
a vested interest in  their wives; and Powell and wife insisting 
that the gift was contingent to those who might be alive when 
Kinchen came of age, and claiming that the. whole was to be 
equally divided between those who should then be living, and, 
therefore, that Mrs. Powell is entitled to one-half, and Kinchen 
Taylor to the other; while Kinchen Taylor insisting, also, that 
the gift was contingent, as above, insists further, that neither 
of the donees can claim more than an equal share or fourth 
part  of the slaves, by virtue of the clause in  which the slaves 
are particularly given, and, therefore, he claims that the shares, 
which have fallen in by the death of Mrs. Guyther and Nrs. 
Dawson, belong to him as residuary legatee. 

Badger & ~ h i i a k e r  for the plaintiffs. 
J. II. Bryan for thc defendants, K and J. Taylor. 

RUFFIN, C. J. The rights of the parties depend upon the 
question whether the gift of the negroes was contingent. I f  
the will gives a vested intermt, then each of the four children 
was entitled to a share, and the shares of those dying before 
Kinchen came of age, were transmissible to their representa- 
tives. I t  is insisted that this was a contingent gift, chiefly on 
the strength of tho word when, which, it is said, as the clause 
is framed, refers to the gift and not to the division of the 
negroes. I t  is n o  doubt the law, in respect to gifts of personal 
estate by will, that the word "when," like "at" or "if," is a 
word of condition, and imports that the time "when" the legatee 

256 
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is to receive the bounty, is of the essence of the donation, Giles 
v. Franks, 17 N.  C., 541, unless there be some other expression 
to explain it, or some provision in the context to control ~ t .  
I t  is well settled for example, that if there be a gift of a sum 
of money "to be paid" to "A," at a particular period, or when 
B shall come of age, the words "to be paid" control the 
expressions of contingency, by shewing that they were not used 
in that sense, but only to mark the period, a t  which 
the enjoyment would bcgin. The same effect, i t  would (327) 
seem, must be allowed to the words of this will, "equally 
to be divided between thern," provided when is to be referred 
to these latter words, as denoting the time merely, a t  which 
the testator intended each child to have his or her share in 
severalty, and not to the words, "I give and bequeath," i11 the 
previous part of the sentence, so as to denote an intention that 
the gift itself was made only u1he.n the son should come of age. 
We do not perceive a distinction, to this purpose, between 
"equally to be divide'd" and "to be paid" or "payable." But  
upon the clause of this will, by itself, it is really not easy to 
say, to which the testator meant to refer the time, the gift, 
or the division. The sentence is not only ungrammatical, but 
is inaccurately and clumsily expressed. The ambiguity arisrs 
from the position in the sentence of the subject of the gift, 
(C nly negroes"; and it scerns inlpossible to speak with any cer- 
tainty as to the intention on this point, looking only at the 
words here used. But there is a lcaning always in the Court 
towards vesting, if the expressions be ambiguous, and the inten- 
tion doubtful. Stuart v. B r u e ~ ,  6 Ves., 529; Sitw~11 v. Ber- 
nard. 6 Ves.. 522. 

There are also other provisions in the will, and other con- 
siderations, which strike us as fortifying the construction that 
these are vested interests. I n  the first place, there is an appar- 
ent intention to put all four of these children upon an equality 
in respect of the negroes. They are to be equally divided be- 
tween them. Now, it seems difficult to suppose that the tcstator 
meant the legacy of Mrs. Guyther to fail by her death, and, 
indeed, that he did not mean the contrary, as she was then 
married and had at least one son, to whom his grandfather 
gives a ncgro. I f  the words were clear, i t  is true that circum- 
stance could not control thern; but, upon an ambiguous sen- 
tence, i t  is quite material to aid in  fixing upon the one intention 
of the other. With respect to his unmarried children, he 
might not have adverted to the probability of thcir marriage, 
having issue, and dying before Kinchen came of age. But he 
could hardly overlobked the probability of Mrs. Gu.yther's 
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GUYTHEB e.. TAYLOR. 
-. - 

(328) death before that event, and leaving a child or children, 
or have intended, in case she should, that her family 

should be altogether unprovided for. But when it is observed, 
that the gift of the negroes is not to the four children jointly, 
nor by a general description, under which such of theni, as 
should be living when Kinchen came of age, would be entitled 
to take the whole, but is to the four, nominatim, equally to 
be divided between them, so that, in no event, could any one 
of them receive more than a share, viz: one-fourth, under that 
clause, Johnson v. Johnson, post, 426, the reasons for holding 
the legacies to be ~es ted ,  become much stronger. For the effect 
of holding otherwise, would be to entitle Kinchen, by virtue 
of the gift of the residue, to the shares of those thus dying; 
which would be in opposition to the apparent equality intended 
between him and his sisters, at least as to this fund. But that 
is not all. The construction would produce this absurdity; 
that, if Kinchen should die while an infant, then his own 
share of the negroes, which, upon the afgument for him, the 
testator intended should be contingent, and not belong to him 
unless he lived to be 21, would nevertheless fall into the residue, 
and, as to that no contingency is annexed, would in that form 
be a vested interest. That would render the gift of Kinchen's 
fourth part of the negroes, at one and the same time, by one 
clause in the will contingent, and by another clause, vested; 
which can not be supposed. He  clearly has a vested interest 
by virtue of the gift of the residue, and, therefore, i t  must be 
taken-to avoid the absurdity pointed out-that the testator 
intended that he should hare a vested interest by the clause 
giving the negroes specifically; and if, by that, he acquired 
such an interest, then the others must, by the same clause, 
have a vested interest also; for, in that part of his will, the 
testator puts the four on the same footing precisely. To those 
considerations, arising out of the particular provisions of the 
will, is to be added p o t h e r  important one; which is, that the 
testator disposes of his negroes until the period at which they 
are to be divided, and, consequently, the whole subject corpus, 

is given away for different purposes; so that the interest 
(329) given to the children are in the nature of remainders, and 

the term "when," though generally a word of condition, 
marks in this case only the commencement of the remainder. 
The cases upon the subject are collected and well explained 
by 1 Roper Legacies, 392. Here, besides maintaining the 
children, the sum of $1,000 was to be raised for Joshua Taylor; 
and, that the testatof judged rightly, that i t  would require at 
least the whole period to raise that sum 'out of the profits of 
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the estate, is proved by the event. I t  is not yet all raised; 
and we may therefore fairly presume that the sole purpose 
in not directing an immediate division of the negroes among 
the four donees, was, by keeping them together, to raise the 
pecuniary legacy to Joshua, after maintenance to the children; 
and, if so, the rule is to consider the gift to be immediate, 
though, being in the nature of a remainder, it is not to be en- 
joyed until a particular period; by which time the testator 
expected the purpose he had in view would be effected. Upon 
the whole. therefore. we are of opinion that we shall best 
effectuate ' the testator's intention; though very obscurely 
expressed, by holding those to be vested interests, and, conse- 
quently, that each of the children, or their respective adminis- 
trators, is entitled to one-fourth part. The decree must be, 
therefore, that the balance due to Joshua Taylor for his legacy, 
and the expenses of the estate, including the costs of this suit, 
be raised out of the negroes, and those that remain, be divided - ,  

as here directed. 
PER CURIAX. DECREED ACCORDINGLY. 

Cited: Owes v. Owen, 45 N. c:, 126; Poindexter u. Gibson, 
54 N .  C., 48; Hathaway v. Leary, 55 N.  C., 266; Devane v. 
Larkins, 56 N. C., 380; Sirns v. Smith, 59 N .  C., 350; Suttofi 
v. West, 77 N. C., 341; Elwood v. Plurnrner, 78 N. C., 395; 
Hooker v. Bryan, 140 N. C., 405. 

CELIA JOHNSTON v. THEOPHILUS EASON e t  al. 
(330) 

1. Every trustee for sale is  bound by his office to  bring the estate to a 
sale, under every poseible advantage to  the cestiii que t rus t ;  and, 
when there are  several persons concerned, with ,t fair  R I I ~  impaltial 
attention to the interests of all conecrned. 

2. He is bound to use not only good faith, but also every requisite dili- 
gence and prudence, in conducting the sale. 

3. If such trustee is  wanting in  reasonable diligence in conducting the 
sale, a s  if he contracted under circumstances, shewing haste and 
improvidence, or so manage the sale as to advance the interest of 
one of the parties, to  the injury of another, he will be personally 
liable to  make good to  the party, suffering for his misconduct, the 
amount of his loss. 

4: Nor will equity, in such a case, assist a purchaser, however innocent, 
in compelling a conveyance of the title. 

5. When a trustee sells a t  auction, he must make due advertisement, and 
give due notice to  the parties interested. Otherwise the sale will 
be avoided. 
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This cause, having been set for hearing upon the bill, 
answers and depositions, was transmitted by consent of parties 
from the Court of Equity of EDGECOMBE, at  the Fall Term, 
1844, to the Supreme Court. 

The following facts appear from the pleadings and depo- 
sitions and exhibits filed in  the cause. 

The plaintiff complains, that in 1829, she sold to Thomas 
Low a tract of land, the boundaries of which are set forth 
in  her bill, for the sum of one hundred and fifty dollars, 
secured by four bonds, each for $37.50, payable at different 
times; that in order to assure the plaintiff the price of the 
land, the said Low executed a deed of trust to the defendant, 
Theophilus Eason, for the land, with the usual provisions for 
the sale thereof, upon his failing to pay off and discharge said 
bonds; that at  the time this deed of trust was delivered to the 
defendant, Theophilus Eason, she delivered to him the said 

bonds given for the price. She further alleges, that soon 
(331) thereafter, Thomas Low removed from this State, tak- 

ing with him all his property, and leaving but the land 
to satisfy her claim, and that the whole of the said claim is 
still due, except $15 paid by Low before he went away. She 
further charges that in June, 1841, she notified the trustee, 
Eason, in writing, to sell the land and discharge the debt, 
or she would proceed against him to compel him; that 
to this notice she received no answer, and that she had several 
times before requested him to do so. I n  August following, she 
wen to Tarborough to see counscl and institute proceedings 
against the said trustee, when she learnt that he had sold the 
land the preceding Saturday, to the other defendant, his son, 
for seven dollars. She charges the sale was +udulently made 
for the purpose of defrauding her of the land; that but six 
persons were present, the two defendants, a man by the name of 
Russ, who had been put upon the land by the trustee as his 
tenant, a man by the name of Eason, a relation of the defend- 
ants, and two other individuals, who were her neighbors, who 
were that morning invited by the defendant, Theophilus Eason, 
neither of whom had heard of the sale until so invited; that 
she resides within two miles of the place, where i t  is said the 
sale took place, but had never heard of it, nor was she ever 
notified by the trustee of his intention to sell-if he had done 
so, she would have attended and bid ihe amount of what waj 
due to her, as advised by her counsel. She charges that the 
defendant, Thomas Eason, holds the land as her trustee, sub- 
ject to the performance of the trust in  the original deed of 
trust: and prays that the land may be sold under an order of 
the Court, for the payment of what is due to her, or that the 
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trustee, Theophilus Eason, niay be decreed to account with 
her for the full value of the land. 

The defendants in  their answer admit the sale of the land, 
by the plaintiff to Thomas Lorn, a t  the price specified, and 
the execution of the deed of trust for the purposes therein 
set forth. 

The defendant, Theophilus Eason, alleged that three of the 
notes or bonds given by said Low to the plaintiff, were, by 
her, transferred to him, to secure a debt which she owed 
him, to the amount of $70 or $80 in  the year 1832; (332) 
that he made the sale a t  the request of the plaintiff, 
having received from her a written notice so to do, and that 
he sent her word, by her messenger, that he would do so. He 
further alleges that he advertised the sale at  three different 
public placcs in the county of Edgecombc, where the land lies, 
to wit, at  Daniel's store in Stantonsburg, a t  Otter Creek meet- 
ing house, and the court-house in  Tarborough; that on the day 
of sale, to wit, the Saturday before the August term of Edge- 
comb County Court, according to the advertisement, he exposed 
the land for sale, on the premises, a t  one o'clock, when his own 
son, Thorr~as, the other defendant, became the highest bidder 
a t  seven dollars and sixty cents. He  further avers that he 
took all necessary steps lo make known the time of sale; and 
that the land was not worth what the plaintiff owed him. 

The defendant, Thomas Eason, denies all fraud, so far  as 
he was concerned, in the manner of making the sale, and 
believes it u7as fairly conducted, and that he is a bona fide pur- 
chaser. 

A general replication was taken to the answers, and the 
cause was set for hearing and sent to this Court to be heard. 

The deposition of John Evans states that he knows the land 
in dispute, that it is worth one dollar per acre; that, at  the 
time of the sale, he lived within two miles and a half of the 
land, and never heard of the sale, and that the plaintiff lived 
with him at the timc. 

Bryant Evans knew the land, and the time of sale; lived 
within one hundred yards of the land for fifteen years, and did 
so a t  the time i t  was sold; heard nothing of the sale until the 
evening of the day on which i t  took place. Some years since, 
lie purchased one-half of the land from Theophilus Eason, at  
the price of $50; took a decd from him, and gave his note or 
bond for the price. Afterwards learning from the plaintiff 
that she was interested in the matter, and dissatisfied, he sur- 
rendered up to the defendant, Theophilus, the deed he had 
received from him, and took back his note. 
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Benjamin Strickland lives about two miles from the 
(33'3) land and did not hear of the sale until three or four 

days after it was made. 
William S.  Duggan. I n  the summer of 1841, at  the request 

of Theophilus Eason, he .went with him and his soil, Thomas, 
to Stantonsburg, for the purpose of seeing the former put up 
an advertisement to sell the land. He  did see the defendant 
set up an advertisement for the sale of the land at the store of 
Daniel and Rountree in that place. After night, he and Roun- 
tree went out with a candle to see the advertisement, and i t  
was gone; and after that he and Theophilus Eason left Stantons- 
burg together. The next day he went with the other defendant, 
and saw him put up an advertisement for the same purpase at 
the course-house door in Tarborough, and another at Otter's 
Creek meeting house; that Tarborough is twenty-two or three 
miles from the land; Otter's Creek meeting house about ten, 
and Stantonsburg about six or seven. H e  further states that 
Oak Grove is a very public place, and is about one mile and a 
half from the land. 

Nathan P. Daniel is one of the firm of Daniel & Rountree, 
at Stantonsburg, and lived there in the summer of 1841; saw 
no advertisement for the sale of the land at that place or any- 
where else. 

Abner Tyson lives about a mile and a half from the land; 
heard nothing of the sale until the morning of the day, on 
which it took place; on that morning, the two defendants came 
to his house, told of the sale, and asked him to go; he did so; 
on the way, Lawson Eason and Qeralders Simma joined them, 
and they went on. When they got there, the land was put up 
to the highest bidder, and bought by Thomas Eason at seven 
dollars and sixty cents-no other persons there; and the land 
not worth more than fifty cents per acre. 

John M .  Barnes lives scarce a mile from the land; heard 
nothing of the sale for several days after; thinks i t  worth one 
dollar per acre. 

Richard Howcott lives within about one mile and a half of 
the land; did not hear of the sale until some days after i t  . 

took place. 
(334) Benjamin Moore lives within three-quarters of a mile 

of the land, and never heard of the sale until it was over. 
The depositions of W. S. Duggar) and Jolzathan Eason and 

Elknrny Bailey proved, by the former, the putting up the 
advertisements, as stated by hini in his other deposition-by 
the second that he had heard the plaintiff say the land was 
Theophilus Eason's; and by the last, that she said, some eight 
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or ten years before the deposition was taken, that Theophilus 
Eason had paid for her sixty or seventy dollars, and she had 
given up the land to him-and does not think the land worth 
more. 

B. F .  Moore for the plaintiff. 
J. H. Bryan  for the defendant. 

NASH, J. I t  is impossible to read this testimony, without 
being entirely satisfied that a gross fraud has been attempted 
by these defendants, in the pretended sale of this land. The 
land in question was conveyed by Thomas Low to the defend- 
ant, Theophilus, Eason, in trust, for the purpose of securing 
to the plaintiff the money due to her from Low, for the purchase 
of the land; and the securities taken by her, as she alleges 
were at the same time delivered by her to Eason, for the pur- 
pose of being in  his possession, when the sale should be had. 
Twelve years after this, the land was sold at public auction, 
as it is alleged by the defendants, and Thomas, the son of the 
trustee, became the purchaser, at the price of $7.60. Every 
trustee for sale, is bound by his office to bring the estate to a 
sale, under every possible advantage to the cestui yue trust.  
Dowes v. Graysbroolc, 3 Ner., 208; and, when there are several 
persons interested, with a fair and impartial attention to the 
interest of all concerned; Ord v. Noel, 5 Mad., 440. Hurzt v. 
Bass, 17 R. C., 292. He  is bound to use, not only good faith, 
but also every requisite degree of diligence and prudence, in 
conducting the sale. I f  he is wanting in reasonable diligence 
in the management of the sale, as if he contract under cir- 

cumstances, shewing haste and imprudence, or so man- 
(335)  age the sale, as to advance the interest of one of the 

parties to the injury of another, he will be personally 
liable to make good the party, suffering from his misconduct, 
the aniount of his loss. Lewin on Trusts and Trustees, 22 
Law Lib., 186. Pechell v. Fowler, 1 Anstr., 550. Nor will 
equity in such a case assist a purchaser, however innocent, in 
compelling a conveyance of the title. Ord v. Noel, per Sir 
J o h n  Leach. Where a trustee sells at auction, he must make 
due advertisement, and give due notice to the parties interested. 
Thus, in a niortgage deed, with a power of sale, i t  appearing to 
the Court that the power was limited to a trustee, and that the 
mortgagor had not been apprised of the sale, S i r  John  Leach 
granted an injunction to stay the sale. He observed, it was the 
duty of the trustee to attend equally to the interest of both 
cestuis yire trust,  and apprise both of the intention of selling, 



I N  T H E  SUPREME COURT. [38 

that each might take the means to procure an advantageous 
sale. Anon case, 6 Mad., 10. I n  this case, according to the 
testimony, there was not only a want of good faith in the trus- 
tee, amounting to actual fraud, but, according to his own state- 
ment, a degree of negligence and want of prudence, if he were 
acting honestly, that would make him answerable to the plain- 
tiff. He alleges that he caused advertisements to be put up, 
at three different public places. The one at  Stantonsburg was 
put up by him, and, that night, before he left there, it disap- 
peared, and this was six or seven miles from the land, but the 
nearest place to i t  at which the advertisement was put up. The 
other two places were distant from the land, the one ten, and 
the other twenty-two or three miles. William S. Duggan, the 
witness who saw the advertisement put up, tells us that Oak 
Grove was a very public place, and not more than a mile and a 
half from the land, and the defendants do not pretend that any 
advertisement was put up there. Why was this omission? If 
the object was to apprise those, who would be most likely to 
purchase, the neighbors, would not a notice have been put up 

where i t  was most likely to come to their knowledge? So 
(336)  far from this being the desire of the defendants, the 

notice nearest to the land disappears the night after it 
was posted up, nor did any one, as far as is disclosed by the tes- 
timony, except Duggan, ever see it. Mr. Daniel, one of the 
partners in the store, and who was there at the time, swears he 
never saw it. The neighbors are examined, one living within 
a hundred yards of the land, another within three-quarters of a 
mile, and none more than two or two and a half miles, and not 

" one of them ever heard of the sale until it was over. Mr. 
Evans, who lived within one hundred yards of the land, had 
actually, some time before that, made a contract with the trus- 
tee for the purchase of one-half of the land, for fifty dollars, 
but subsequently rescinded. How many persons were present ? 
Altogether six: the two defendants, Layson Eason, a relation 
of theirs, Russ, the tenant of the trustee on the land, and Mr. 
Tyson and Mr. Simms. Mr. Tyson had never heard of the sale 
until that morning, When they got to the land, it was put up 
to sale, and bid off by Thomas Eason, the son of the trustee, 
for $7.60. I f  the trustee had intended to act with good faith, 
upon finding so few persons in attendance, and so little bid for 
the land, he would, as i t  was clearly his duty to do, have ad- 
journed the sale. I n  addition to all this, the defendant, The- 
ophilus, tells us in his answer that the plaintiff owed him 
b~tween $70 and $80, and this land was the only fund out of 
which he expected to get paid; and yet, he wishes the Court to 



believe that the sale to his son for $7.60 was an honest one. 
The plaintiff charges that the trustee never gave her any notice 
of the intended sale, and that she never heard of i t  until she 
went to Tarboro, which was the week after; and the trustee 

. does not pretend to say he did give her notice; he only alleges, 
that, in  answer to her notice, which was in  June, he sent her a 
verbal message he would sell the land before court, and, in cvi- 
dence that she knew nothing about it, the individual with whom 
she lived swears he heard nothing of the sale until i t  was over. 
We are satisfied, from the whole case, that the trustee was not 
guilty alone of such negligence and want of care, as 
would render him liable to make good to the plaintiff (337) 

. such injury as she would havc sustained, if the sale had 
been effectual, to convey the title, but we see so much of trick 

I and contrivance, as satisfies us that the whole was a base fraud. 
There must be a decree for the plaintiff, declaring the sale 

made by the defendant, Theophilus Eason, fraudulent and void. 
The defendant, Theophilus Eason, claims to be a creditor of 

thc plaintiff, for the sum of seventy or eighty dollars. H e  is at  
libcrty to have an account taken by the Master of what the 
plaintiff does owe him. 

Ci ted:  Woody v. Xmith, 65 N.  C., 118; Hir~ton v, Pritch- 
arcl, 120 N.  C., 3 ;  Woodcock v. Merrirnon, 122 N .  C., 738. 

(338) 
JOSIAH THOMPSON et al. v. JOHN NEWLIN, Exr., Etc. 

1. A testatrix bequeathed certain slaves to  A, without mentioning any - trust to be attached to the bequest. The next of kin of the testa- 
trix filed a bill against A, alleging that the slaves were bequeathed 
to A on the unlawful trust that he should permit them to ieside in 
this State and enjoy their actual freedom, while he was to bc only 
a nominal master ; and the bill stated somc circumstances to justify 
this belief, and particularly that  A was a member of the Society of 
Friends, and could not conscientiously hold slaves. The defendant 
demurred to the bill. 

Held, ' that the demurrer should bc overruled and the defendant be 
decreed to  answe~,  whether the gift was an absolute one to him, or 
whether it was in trust, and if so, what was the object of the trust. 

2. If the t rust  was unlawful, as alleged in the bill, then A, who was also 
the exccutor of the will, was a trustee for tlie next of kin, and must 
disclose the facts, so that the Court niay give them their proper 
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remedy. If i t  was on a lawful trust ,  the Court has a right to know 
it ,  t ha t  the execution of the t rus t  may be decreed. 

3. An express agreement between the testatrix and the donee in the will 
is  not required to establish a t rus t  on his part. An understanding, 
or belief and expectation, by the testatrix t ha t  the donee would not 
hold these negroes a s  slaves beneficially, and t h a t  he either assented 
thereto, or by his silence induced her, and intended to induce her, 
to  think tha t  he meant to comply with her view, are sufficient to 
constitute him a trustee. 

4. A demurrer, unlike a plea, must be overruled in toto, unless i t  be good 
in i ts  full extent. If i t  cover too much, as if i t  be to the whole bill, 
when the plaintiff is  entitled to discovery or relief upon some part, 
i t  must be overruled; for i t  can not be held bad in par t  and good in 
part. 

This was an appeal from an interlocutory order of the  Court 
of Equity of ORANGE, at the Fall Term, 1844, his Honor, Judge 
Pearson, presiding, by which the demurrer filed by the defend- 
ant to the plaintiff's bill was overruled, and he ordered to  
answer. 

The following is the case presented by the pleadings: 
The bill was filed by the next-of-kin of Sarah Free- 

(339) man, deceased, late the wife of Richard Freeman; and 
states that by her marriage settlement she was entitled 

to her separate use to a considerable number of slaves and other 
personal estate, consisting of money and debts, and other things 
to a considerable value; that she wished and intended that, after 
her death, her slaves should not serve any person in a state of 
servitude, but should be freed or held by some person in a state 
of qualified slavery, and have all the other parts of her personal 

' estate. The bill states, that the defendant, Newlin, is a mem- 
ber of the religious society called Quakers, and that all the 
members of that society are opposed, and that the defendant is 
opposed, upon a religious principle, to slavery, and that the 
defendant will not hold slaves as property and for his own use; 
and that he had taken an active agency in  procuring the manu- - 
mission of slaves and had taken conveyances of slaves absolute, 
apparently, but had suffered such slaves to enjoy the privileges 
of freemen. The bill then states, that the testatrix well knew 
the said Newlin and the religious principles above mentioned 
of himself and the other members of his religious society, and 
that, in fraud of the slaves of the State and the public policy, 
she made her will, and therein bequeathed to the said Newlin 
all her slaves and other estate, but with the intention and under- 
standing that the said Nemlin should hold the negrofes, not for 
himself, but for thek- own benefit and advantage, and for the 
purpose of their enjoying a qualified freedom, and that he 
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should hold the residue of the estate in trust for the said negroes. 
The bill also states that the plaintiffs contested the probate of 
the will, and that, upon the trial of the issue, devisavit vel non, 
the present defendant proved, as a part of his case in support of 
the instrument, that the testatrix had declared the intentions 
above mentioned as to her slaves after her death, and that she 
knew that he was a Quaker, and designed to bequeath the said 
slaves to a member of that society, who would not hold them as 
slaves, and therefore gave them to him. 

The bill then charges that the bequests of the will were made 
upon a trust for the benefit of the slaves themselves, and 
that they might be kept here in a state of qualified (340) 
slavery, and should have the benefit of the other parts 
of the personal estate, and that such a purpose was unlawful 
and contrary to the policy of the State, and that a trust of the 
slaves and other personal estate results to the plaihtiffs, as next- 
of-kin. The bill, therefore, prays a discovery, an account and 
relief. 

The defendants put in a general demurrer to the discovery 
and relief for want of equity. 

Upon the argument of the demurrer, his Honor held that 
Freeman, the husband, was a necessary party; and, also, that 
the allegation, and an interrogatory founded thereon, "that the . 
defendant had taken an active agency in procuring the manu- 
mission of slaves, and had taken conveyances of slaves, absolute, 
apparently, but that such slaves were to enjoy the privileges of 
freedom," was impertinent, and that. the defendant was not 
bound to answer thereto, because it would subject him to prose- 
cution and penalties. But the Court allowed the plaintiff to 
amend the bill by making Freeman a party, and by striking out 
the allegation and interrogatory above mentioned, upon the pay- 
ment of all. the costs up to that time. And then the Court 
overruled the demurrer, but allowed the defendant an appeal 
to this Court. 

Badger for the plaintiffs. 
J. H. B r y a n  for the defendant. 

RUFFIN, C. J. The Court is of opinion that the demurrer 
was properly overruled. The bill charges a bequest upon a 
secret trust for the benefit of the slaves; and the defendant must 
answer as to the truth of the charge. I f  the trust was expressed 
upon the face of the will, being against the public policy, the 
Court would hold that it was void, and that a trust resulted to 
the next-of-kin. Haywood v. Craven, 4 N.  b., 360. The same 
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consequence follows, if it can be collected or implied from any 
incidental expressions in the will or deed. Huclcaby v. Jones, 

9 N. C., 120; Stevens v. Ely, 16 N.  C., 493; Sorrey v. 
(341) Bright, 21  N. C., 113. The doctrine of the Court is - 

well settled to be, that slaves can only be held as prop- 
erty, and deeds and wills, having for their object their emanci- 
pation, or a qualified state of slavery, are against public policy, 
and a trust results. Since the Act of 1830, Rev. St., ch. 101, 
i t  is not unlawful to bequeath or convey slaves for the purpose 
of being removed out of the State in a convenient time, and 
emancipated there, and kept away from the State. Cameron 
v. Cornrnissioners, 36 N.  C., 436. But it can not be supposed 
upon this bill, that such was the purpose or nature of the trust 
here; for there is no allusion to the removal of the slaves to be 
emancipated, but, on the contrary, it is charged that they were 
to be held by the defendant, nominally as their's, to evade the 
law, but really for the benefit of the slaves themselves; which 
imports that the purpose was not to send them abroad for eman- 
cipation there, but, rather, that they should remain in this 
State. But, if, in truth, the trust was to send them out of the 
State, and the defendant intends to do so, and will submit to 
do so under the direction of the Court, and will enter into the 
obligations, which the law requires, that they shall not return, 
then let him thus answer, and that will terminate the plaintiff's 
claim. Rut upon the supposition, that the trust was that the 
slaves should be kept here, in  which case the defendant could 
not carry them away without a breach of trust; or that it was, 
that they shoi~ld be removed, and the defendant declines remov- 
ing them, or declines securing the public against their return, 
then i t  is manifest that there is a resultinc trust for the  lai in- " 
tiffs. For the defendant, having taken them upon a trust, can, 
under no circumstances, hold them with a good conscience, or be 
allowed by the Court to hold them, as slaves for his own use. 
The testatrix gave them to him with no such purpose, but upon 
trust. Therefore, he holds as trustee a t  all events, and the only 
question is, for whom does he hold? Not for the slaves, because 
that the law forbade him to do. I t  follows that he holds for 
the next-of-kin. 

But the trust is not expressed directly in the will, nor is there 
anything said i11 that instrument or any other, as alleged, 

(342) by which i t  appears by implication; and the question is, 
whether the defendant shall be obliged to discover i t ?  

We have no doubt that he must. Both upon principle and 
authority, i t  is clear that he must be required to answer as to 
the fact, because, if he admits it, the same duties of conscience 



N. C.] DECEMBER TERM, 1844. 

are unquestionably established against him, as if the trust was 
express on the face of the instrument. The law will not allow 
itself to be baffled, and its policy evaded, by secret agreements, 
the very objects of which are to defeat the law itself. There- 
fore, a legatee must say, whether he took the property for him- 
self, as his property in the beneficial sense of the tern), and not 
i n  the hollow and delusive sense of a mere legal title, i n  trust 
for some other person or purpose forbidden by law. I t  is said 
that com,pels him to make a discovery, by which he forfeits the 
property conveyed to him by the will. But that is a mere play 
upon words; for, in thc view of this Court, if he took upon a 
trust, no matter what, he has no property in the thing, but 
merely holds i t  as the property of another, the cestui que trust.  
H e  forfeits notlring, therefore, unless every trustee may be said 
to forfeit what the Court compels him to convey, in execution 
of the trust, assumed bv him. The anestion is not. now. as to 
the evidence, by which a secret trust may be established against 
a party, who denies i t  by his answer, but is merely whether the 
party may be called on to say yes or no to the charge of such a 
trust. The defendant does not even plead that the gift is abso- 
lute upon the will; in which case, indced, his plea would not 
be allowed, peremptorily, but only suffered to stand for an 
answer, with liberty to except. Strickland v. Aldridge, 9 Ves., 
516. But he demurs and admits the facts for the purposes of 
a decision, whether, if they be true, the plaintiffs can have a 
decree. Now, if all this bill he true, there can not be a doubt 
that the plaintiffs are entitled to the relief they ask; and, there- 
fore, the defendant must either.admit or dcny the truth of the 
charges. That the Court will enforce such secret trusts, where 
they are not unlawful, and will, when they are void in law, 
declare them so, and decree a resulting trust for the heir 
or next-of-kin, has been long established. We have had (343) 
a recent instance of the former kind before us, the case 
of Cook v. Redman,  17 N. C., 623, in  which we held that a pri- 
vate promise, made to the testator by a legatee to hold in trust 
for another person, was binding and would be enforced; and, 
indced, that a promise was not necessa'ry, but that a silent assent 
to the known wishes of the testator was suficient to raise the 
trust. So in respect to devises upon a secret trust for a charity, 
void under the mortmain acts, it is established doctrine that 
thcy shall bc declared void by the Court, upon the admission of 
the answer, for nemo potest facere per obliquium, quod n o n  pro- 
test facere per d i r ~ c t u m .  Boson v. Sla tham,  1 Eden, 508; 1 
Cox, 16. The question was much discussed'before Lord E l d o n  
in  Muckleston a. Brown,  6 Ves., 52, and the result was, that he 
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said the Court wonld compel persons to discover secret agree- 
ments, made with a view to evade the provisions of the acts, 
and require devisees to answer, whether they took the estate, as 
they legally could not do, for charitable purposes. And in 
Xtrickland v. Aldridge,  the devisee was required to answer a 
bill, charging such secret trust, by way, simply, of allegation, 
without stating an inference of it from the will, or any other 
writing, or any evidence of it. These authorities come fully 
up to the present case, and, indeed, the last goes beyond it. For 
here the bill does state several strong facts, as evidence of the 
trust, which convey forcibly to the mind a clear impression that 
there must have been some agreement to the effect charged, or 
that there was some understanding or belief and expectation by 
the testatrix, that the defendant would not hold these negroes as 
slaves beneficially, and that he either assented thereto, or by his 
silence induced her, and intended to induce her, to think that he 
meant to comply with her views. I t  is, for example, stated, 
what we believe is notoriously true, that it is an article of reli- 
gious faith among that respectable society, called Quakers, that 
it is wrong to hold persons in slavery; that the testatrix knew 
that, and also well knew the defendant, and that he was a mem- 
ber of that society, and was conscientiously scrupulous of hold- 

ing his fellow-men in slavery for his own benefit; and i t  * 
(344) is thence inferred, that the testatrix made these bequests 

to him for that very reason, because she wished and 
expected that he would hold the negroes in a state of quasi free- 
dom. And it is charged, in support of that inferrence, that, 
upon the trial of the contest about the probate of the will, the 
present defendant proved that the testatrix had those intentions, 
and made declaraions of that import. Now, although such 
expectations and intentions of the testatrix do not make an 
express declaration of the alleged unlawful trust, yet, it is clear, 
as Lord  EZclon said in Str ickland v. Aldridge,  that a trust would 
be created upon the principle on which the Court acts as to 
fraud. For it would be a clear fraud on the testatrix to suffer 
her to suppose that the defendant, who understood her wishes, 
would carry them out without her inserting the directions in her 
will, and then to set up the will as an absolute gift, not coupled 
with any trust whatever. Therefore the defendant must answer 
to all those circumstances, i n  order that i t  may be seen whether 
he is not practising an imposition on the testatrix in the first 
place; and then, in the next, he must answer to the alleged pur- 
pose in  both of them to evade the law of the country and its 
policy. And i t  is dbvious that, if the principles of this gentle- 
man are as alleged, and he has reason to believe from that, or 
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the other circumstance of her declarations as proved on the 
trial, that she really expected him not to keep these negroes in 
servitude as his own slaves, it would require a very plain, posi- 
tive, and unevasive denial of such undertaking, on his part, to 
obtain credence; an undertaking that may be contracted, not 
merely by worda, but also, under circumstances, by silence. 
Paine v. Hall, 18 Ves., 475. 

Some minor objections were taken to the bill, which, though , 

not necessary, it may be proper to notice. First, it is said the 
plaintiffs have no right to a discovery of the defendant's belief, 
as it is not a legal test of his right to hold property. The 
answer is, that the charge of the defendant's religious creed is 
not inserted for the sake of a discovery, which can produce a 
forfeiture, or subject him to a penalty, for in our law 
no such consequence follows from the professing of any (345) 
religion. Nor is it even to expose him to opprobrium, 
for it is to the single point, whether he does not in conscience 
scruple to hold men in bondage, and whether that was not 
known to the testatrix and formed, in his belief, an inducement 
to her to make this disposition to him. Now, there is cer- 
tainly nothing criminal or discreditable in the eye of the law, 
or of any person, that one should, out of tenderness of con- 
science for the rights of his fellow man, refuse to have a prop- 
erty in him, though allowed by human laws; but rather the 
contrary, it is much to the credit of his disinterestedness and 
Christian charity, if the principle be truly carried out in prac- 
tice. The only possible imputation that can be made, on this 
transaction, against the defendant is, not as to this article of 
his creed, but as to projecting by a secret contrivance to evade 
the law of the country, or in agreeing and giving the party, 
who projected it, to understand that he would endeavor to 
execute the contrivance. The sole subject, therefore, of mak- 
ing this inquiry is to ascertain from, it, as evidence, whether 
the testatrix did not make this bequest upon some secret under- 
standing with the defendant, that he would not hold the negroes 
in servitude. No discovery upon it can be a detriment to his 
property or his privileges as a citizen. 

I t  is next said, that under the Statutes, Rev. St., ch. 111, 
secs. 31, 32, there are penalties on owners of slaves, who hire 
to them their time or let them keep house and go at large as 
free persons, and therefore the defendant is not bound to 
answer. But in  relation to these slaves, there is no charge in 
the bill of that sort. I t  only alleges that the bequest wqs made 
upon a trust that they should be allowed to labor for their own 
benefit, and act as free,persons, and not that the defendant 



0 

I N  THE SUPREME COURT. [38 

has, in fact, allowed them thus to act. There are charges of 
that character in relation to some other negroes, for which i t  
is said the defendant had accepted conveyances from other 
persons. But that is to be considered as struck out of the bill 
by the plaintiffs themselves, by way of amendment, under 

leave of the Court, and no longer presents the objection, 
(346) if it ever did. Indeed, we must say, that if the plain- 

tiffs had appealed from that part of the decree, i t  could 
not have been sustained, for, with a very few exceptions, and 
those founded on favor, the rule has long been settled, that a 
demurrer, unlike a plea, must be overruled in toto, unless i t  
be good in its full extent. I f  i t  cover too much, as if i t  be to 
the whole bill, when the plaintiff is entitled to discovery and 
belief upon some part, i t  must be overruled, for i t  can not be 
held bad in part, and good in part. Mayor of London v. 
Levy, 8 Ves., 398. Todd v. Eyre, 19 Ves., 280. But with that 
we have no concern at  present, as this is the appeal of the 
defendant from an interlocutory decree, and, under the act, 
brings up nothing more than the single question from which 
his Honor allowed the appeal to be taken. Upon that question 
we concur in the opinion of his Honor. 

PER CURIAM. ORDERED THAT THIS OPINION BE CERTI- 

FIED TO THE COURT BELOW. 

Cited: Cox v. Williams, 39 N. C., 18 ;  Barnwell v. Thread- 
gil l ,  40 N.  C., 89 ; Lernmond 11. Peoples, 41 N. C., 140; Thomp- 
son, v. Newlin, Ib., 384; Grimes v. Hoyt, 55 N.  C., 274; Hender- 
son v. McBee, 79 N.  C.; 221; Shields v, Wlzitaker, 82 N.  C., 
520; Conant v. Bernard, 103 N. C., 319; Cobb v. Edwards, 
117 N. C., 247; Avery v. Stewart, 136 N. C., 441; Blackmore 
v. Winders, 144 N. C., 218; Chappell v.  White, 146 N.  C., 575. 

(347) 
JAMES M. SMITH v. PHILIP BRITTAIN et al. 

.1. A sale by a ~ l e r ~  and Master, under a bill praying the sale of land for 
partition, is but a mode of sale by the parties themselves. It is not 
merely a sale by the law, i m  invito, of such interest as the parties 
have or may have, in which the rule is caveat emptor; but professes 
to be a sale of a particular interest, stated in the pleadings t o  be 
vested in the parties, and to be disposed of for the purpose of 
partition only. 
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2. Hence, if a purchaser pays 11is money on a. Mastcr's sale, and discovers 
a defcct i n  the title a t  any time before conveyance executed, he may 
recover i t  back. 

3. When a sale under such a dccrcc has bepn made to  A, who pays a part  
of the purchase-money, and then assigns his claini to B, who pays 
the remaindrr, and then a defect in the title is  discovered, so t ha t  
the assignee of the purchaser objects and can not be held to take a 
conveyance: I le ld ,  DANIEL, J., dissentientc, t ha t  this :rssignec was 
entitled, upon the Court's rescinding the contract, to  have the 
whole amount t h a t  had been paid refunded to  him, both what was 
paid by his assignor and what was paid by himself. 

4. Held, further, t ha t  the money having been paid into court in the 
original suit  for a sale, he was entitled to  his relief by a new bill 
against the plaintiffs i n  such original suit  and his assignor. But, 
if he adopts this course, instead of applying t o  the Court by petition 
or motion in the original suit, he will not be enj;itled to rccover 
his costs. 

Causc removed to this Court .for hearing, from the Court 
of Equity of C ~ N C O M R E ,  at the Fall Term, 1843. , 

The following was the case, as exhibited by the pleadings 
and exhibits : 

David Myers, late of Soutli Carolina, being seized in fee of 
cclrtain lands situated in Buncombe County, in this State, by 
his will, dated 6 June, 1833, devised the same, with the residue 
of his esiatc, to his six children, "Mary Clendcnning, Clay- 
borw Myers, Elizabeth 07Hanlon, David Myers, Nancy Myers 
and Robert Myers, for life only, and after their decease to 

their children respectivcly, that sllall attain the age of 
(348) 21 years; that is to say, to each of my said children 

one equal part of niy estate (aftcr the payment of my 
debts and Icgacics) for life, and aftcr decease of any one 
of them, to his or her children then living, ihat may attain 21 
years, thc income to be applied to their education and main- 
tenance during their minority, but the principal and the 
accumulation during their minority, to survive to such as may 
attain 21, and to vest in such, whcther onc or more, at the age 
of 21, absolutely and forever." The will then creates cross- 
remainders between all the children and their issue, upon the 
death of any of the children without leaving issue, or upon the 
death of thcir issue respectively, before attaining 21; provid- 
ing, finally, that '(in case my six children, Mary, etc., should 
all die without leaving issue, that shall attain the age of 21 
ycars, as beforc mentioned, then, and in that case, I give all the 
rest and residue of my estate to my cousin, Henry Myers, his 
heirs and executors forever." 

The testator died, and his will was duly proved in South 
Carolina, and in September, 1837, David Myers, the son, filed 
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his bill in the Court of Equity for Buncombe County, against 
his brothers and sisters, the other devisees with him,' and 
therein stated, that David Myers, the father, was seized of the 
said land in fee simple, and that, by his will, duly executed to 
pass land in this State, he devised the same in fee simple to the 
said David, and to his said brothers and sisters, the parties in 
the cause, equally to ?x divided between them as tenants in 
common. The bill purported to have annexed to it, as an 
exhibit, a copy of the said will, certified from the proper courts 
in  South Carolina, where it alleged the original to have been 
duly proved and to remain. The bill then stated that actual 
partition bould not be made of the said land in Buncombe 
without injury to all the owners, and prayed, therefore, that 
the same might'be sold by a decree of the Court, and the money 
divided between the persons entitled, according to the statute. 

The defendants did not ansger the bill, but suffered it to be 
taken p r o  comfesso; and such proceedings were had in the suit, 

that in September, 1838, a decree was entered, purport- 
(349) ing to be made by the Court on a hearing upon the bill, 

exhibits, and former orders, and decreeing that the land 
should be sold, as prayed for in the bill, and appointing the 
Clerk and master to make the sale to the highest bidder, upon 
a credit of one and two years, taking bonds froin the purchaser 
with sufficient sureties. 

On 12 February, 1839, the master made a sale to the defend- 
ant, Philip Brittain, for the sum of $5,656, which was duly 
secured, and he gave Brittain a written certificate stating the 
sale and the terms thereof, and he also reported the same to 
Narch term, 1839, and the report was confirmed and Brittain 
went into possession of the land. , 

, I n  fact, however, a copy of the will was not exhibited with 
the bill, nor given in evidence on the hearing, nor filed in the 
cause, until January or February, 1840. 

The master being ordered to collect the purchase-money, he 
received from Brittain the sum of $1,250, in April, 1840, and 
took judgment for the residue; and Brittain, being unable to 
pay i t  conveniently, without selling the land, agreed for the 
sale thereof to James M. Sniith, on 28 February, 1842, a t  the 
price of $3,800, ready money, which was to be, and was, imme- 
diately applied towards the payment of the debt, and then 
Brittain discharged the residue. The contract between Brittain 
and Smith was written on the certificate, which had been given 
by the master to Brittain, and states that, in consideration of 
the sum of $3,800, paid to Brittain, he had bargained and sold 
to the said Smith "the lands within named, and doth hereby 
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transfer and assign to said Smith all my interest and right 
in and under this certificate, and authorize and request the 
honorable court of equity to make a title to the premises to 
the said Smith in my stead." 

At  March term, 1842, the master reported that the purchase- 
money was fully paid to him. And it was thereupon ordered 
that the master should execute a deed to James M. Smith, "the 
assignee or Philip Brittain, the original purchaser." And i t  
was further ordered that the master should retain the 
purchase-money, and let i t  out on loans, bearing interest, (360) 
until the further order of the Court. I n  Nay, 1842, 
James M. Smith filed his bill against all the parties to the 
above mentioned suit, and against Brittain, and therein states 
all those matters, and that Brittain, when he purchased, and 
when he sold to Smith, and also, that Smith, when he pur- 
chased and obtained the order, that the deed should be made 
to him, fully believed that the parties to the original suit were 
seized in fee as in the bill stated; and that he knew nothing 
to the contrary until within a few days before the filing of his 
bill, when he discovered the contents of the said will, and was 
advised that he could not get a good title under the decree. 

The bill charges that the statement of the title in  the original 
suit, and the keeping back the will from the Court, and procur- 
ing and suffering the decree without defense, were fraudulent, 
and with a design to impose on the Court and deceive pur- 
chasers. The prayer is, that the decrees in the original cause 
may be reversed, and the sale declared void, and the purchase- 
money - . . -. aforesaid, and the interest thereon, be paid to the 
plaintiff. 

Upon the filing of this bill, the Court ordered, in the original 
caus'e, that thevmaster should lease the land from ye& to 
year pending this suit, and bring the rent into court. 

Brittain, by his answer, submits that Smith should have 
the money paid by him, Smith; but, he says, that, at the time 
of his sale to Smith, he was ignorant of any equity to rescind 
his contract of purchase upon the ground of a defect of title, . 
but believed the title to be good, and the contract obligatory, 
and that, under that belief, he sold the land for less than he 
gave, from necessity; and, upon those grounds, he claims for 
himself such parts of the purchase-money as he paid out of his 
own funds, over and above the sum of $3,800, received from 
Smith. 

All the Myers family, except two, suffered the bill to be 
taken p r o  con fesso ;  and those two answered and denied their 
belief of any fraud intended in the original suit. They state 
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that real estate in South Carolina had been sold by a 
(351) decree of the court of equity, in the same manner as 

prayed in the bill here, and that they were advised that 
a good title could be made. 

They state further, that the land had fallen much in value 
since the sale to Brittain, and that they believe that is the 
plaintiff's motive for wishing to get clear of the bargain, and 
that they had offered him to refund to him the sum of $3,800, 
which he paid, and take the bargain in his stead, or to execute 
to him a covenant with the most a m d e  security to indemnify 
him against any disturbance, and alsi to complete the title. 

" 

To the answers, replication was taken; and the cause was 
set down for hearing upon the foregoing orders, and the record 
of the oririnal suit. and the orders therein, and a copy of the 
will of ~ L v i d  ~ y i r s ,  as exhibits, and la; admission of the 
truth of all the allegations in the bill, except those especially 
denied, and then it was transferred to the Supreme Court for 
a hearing. 

Badger for the plaintiff. 
J .  13. Rrynra and Iredell for the defendant, Brittain. 

RUFFIN, C. J. A sale by the master in a case of this kind 
is but a mode of sale by the parties themselves. I t  is not 
merely a sale by the law, in invito, af such interest as the party 
has or may have, in which the rule is caveat emptor, but pro- 
fesses to be a sale of a particular estate, stated in the pleadings 
to be vested in the parties, and to be disposed of for the purpose 
of partition only. Therefore, if there be no such title, the pur- 
chaser has the same equity against being compelled to go on 
with his purchase, as if the contract had been made without 
the intervention of the Court; for, in truth, the title has never 
been judicially passed on between persons contesting it. Hence, 
if a purchaser pays his money on a master's sale and discovers 
a defect in the title, at  any time before a conveyance executed, 
he map recover it back. Sugd. Vend., 345. Johnson v. John- 
son, 3 Bos. & Pul., 162. 

There is no question as to the want of title in this case. 
Although the estate of the parties to the partition cause 

(352) was stated to be a fee simple in possession, yet ~t i s  
but a life estate. I t  is true, they would be allowed to 

complete the title, if they could. But, that is seen to be im- 
possible, for the limitations over are contingent to persons not 
yet born, and it can not be determined who will be entitled to 
the fee in the premises until the death of every one of these 
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persons and twenty-one years afteryards-since the ultimate 
limitation is to the testator's cousin Henry and his heirs, upon 
the event, that all his own children should die without leaving 
a child that shall attain the age of twenty-one. 

We are not prepared to say that i t  is material whether there 
be simply the defect of title pointed out, or whether there was 
a deception intended by thc parties to the suit upon that point. 
But we think that nothing less than such a fraud can be 
judicially inferred from the facts. I t  is expressly charged in 
the bill, and is not controverted by four out of the six parties 
to the former suit; and thc other two only answer to their 
belief of the motives of those who did manage the case. They 
state, indeed, a construction put on this will by the courts of 
South Carolina; but they have offered no evidence of the truth 
of that statement. We are very sure they could offer none 
such, for the construction of the will is so clear that no such 
respectable tribunal, as that mentioned by them, could have so 
held. Then there concur both the suggestio fulsi in  the bill. 
as to the title, and suppressio veri by withholding the will 
and by the omission of the defendants to file an answer or to 
make defense; and they constitute, upon legal principles, noth- 
ing less than a fraud: Tt is obvious that the intention was to 
get a decree without an oath being taken by any person, and 
to obtain evidence to the assertion of a good title by presenting 
it to  the public, with the apparent sanction of judicial authority. 

The purchaser can not, therefore, be compelled to complete 
the purchase, but the sale must be set aside. 

This conclusion was not disputed a t  the bar ;  but the con- 
troversy turned upon the effect of that declaration on the right 
to the purchase-money. The plaintiff claims the whole of i t ;  
but both of the other parties deny his right to more 
than he paid, though they dispute between themselves, (353) 
which of them is entitled to the residue. We think, upon 
investigation, that neither Myers nor Brittain has the right 
to it, and, therefore, that i t  belong to the plaintiff. 

This question, it is to be remembered, arises in  the court of 
equity, and i t  is, in the first instance, what equity have the 
Myers' to any part of this fund? We think that they have 
plainly none at  all. Ordinarily, when the vendor can not make 
a good title and the contract is rescinded, the parties are put in 
statu quo. I f  the vendor has paid no part of the purchase- 
money, that is cffected simply by declaring that the contract 
is rescinded. I n  such a case i t  was never heard that the vendor 
had an equity against the vendee to say, "you agreed to give 
me more for the land than it wss worth, at  the time of the 
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sale-or rather it is now worth-and therefore you ought to 
pay me all the price agreed on beyond the present value of the 
land." For the question is not one of compensation or dam- 
ages, but of specific performance. The purchaser agreed to 
give so much money for thc land, if conveyed to him with a 
good title; and unless the vcndor does that, the vendor can 
in  equity get nothing from the other side, whatever might be 
the rille of law as to damages, if the vendee wpre to sue the 
vendor at  law on his C O V C I I ~ J I ~  to convey, or whatever rnay be 
the rule of equity as to compensatioi~ for a part of the land, 
for which a good title can not be made, when the vendee is con- 
tent to take a conveyance for the part to which the title is 
good. But when the vendee declines taking a conveyance, and 
the Court holds that +he title to the whole is defective, the 
contract is set aside, and the vcndor can claini no part of the 
purchase-money for any difference in value. The same equity, 
precisely, compels thc vendor to pay back such part of the 
purchase-money as he may have received. For the receipt 
of the purchase-moncy makes no diff'crence, unless the pur- 
chase has been completed by the vendee's accepting a convey- 
ance, or doing some other act which precludes him from ask- 
ing for a good title or an inquiry into it: Then, it is apparent, 

that if Smith were out of the case, and Brittain and 
(354) Myers alone were parties, the latter could have no 

cquity against Brittain, as to any part of this money, 
whethcr i t  be considered as having been paid to Myers or still 
in Brittain7s hands, or in  custodia curim. All sides agree, 
indeed, that the whole fund would be decreed to Brittain had 
he never sold to Smith. But Myers says that Smith can 
recover no more from him than lie, Smith, paid; that such 
would be the measure of damages at  law, if the parties had 
respectively made dceds with warranty, and that equity must 
follow the law. I t  is to be observed that, in  setting up this 
claim, Myers necessarily excludes Brittain from any share of 
the money. R e  does so properly, upon the supposition that the 
case is to be considered analogous to the case of warranties at 
law; for Brittain, as the immediate vendee, could not recover 
from Myers on this warraiity to himself, after his sale to 
Smith. Markland v. Crump, 18 N. C., 94. Then why is 
Brittain to he excluded from any share of this money, as 
contended for by Myers? Certainly because he assigned his 
whole interest in the subject-matter to Smith. That is Myers7 
argument. Now, does it not follow, if Brittain is to be 
rxc l~~ded  by Myers from this fund because he has assigned it 
to Sniitli, that by that assignment Smith necessarily succeeds 
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to i t ?  He  would not be Brittain's assignee, unless he took all 
that Brittain could claim. The effect of the assignment in 
equity is, indeed, not precisely the same with conveyances at 
law. I n  equity the assignee stands absolutely in the place of 
his assignor, and it is the same, as if the contract had been 
originally made with the assignee, u p o ~  precisely the same 
terms as with the original parties. For example, if Myers 
could make a good title, the conveyance, as things stands, 
should be made by Myers directly to Smith in consideration, 
not of the sum paid by Smith to Brittain, but of $5,656 paid 
by Brittain to Xyers, and then, eren upon the rule of damages 
on warranties established in Williams v. Beeman, 13 N. C., 
483, Smith mould recover from Myers the whole price received 
by him. The rule of that case was much discussed in the argu- 
ment, and its incongruity with previous cases and with itself. 
as applied to different states of facts, was much insisted 
on; and perhaps it may hereafter be found impossible (355) 
to carry out the doctrine fully. But, a t  present, we 
do not disturb that ease; for, as before said, this is not a ques- 
tion of damages a t  law, but it is purely an inquiry, what rule 
the court of equity has adopted, 9s to the purchase-money, 
when the contract can not be completed, and what effect the 
Court gives to an assignment of an equity. Now, we have seen 
that Brittain would be entitled to the whole of this fund 
against Myers, and that he assigned his 1,urchase to Smith. 
Does not that, as aguinst Myers, put Smith in Brittain's shoes? 
Why not8 Myers says, because he only paid $3,800. Admit 
i t ;  but that is nothing to Myers. Suppose he had paid nothing 
for it, but that Brittain had devised it to him or assigned i t  
to him, as an advancement to a son. Could Myers contend 
that, therefore, he was to keep the whole purchase-money and, 
at  the same time. not convey the land? I t  would be monstrous, 
if it were so. There is no doubt that Smith has all the rights 
of Brittain in the premises. He is his assignee, and as much 
entitled to specific performance by a conveyance of the lalzd 
bought by him; and if he can not get that, which he claims, 
because Brittain could claim it-then lie has a right to the 
money, as belonging to him, because it would have belonged to 
Brittain. Smith is not restricted to the sum paid by him. He  
stands in Brittain's shoes, as to his liabilities, and he is there- 
fore entitled to his privileges. Suppose Brittain had paid none 
of the purchase-money, Smith would have been bound to pay 
the whole to Mvers; for the purchase of an equitable title takes 
it. subject to a l i  prior equities. Winborn 2). Gorrell, ante, 117. 
King v. Lindsay, ante, 77. Here, indeed, Brittain has been in 
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possession for three years or more; and there is no doubt that 
Smith must account for that to Myers. I f  he bears Brittain's 
burdens, then he must be entitled to his advantages. As we 
have already said, it is nothing to Myers how Brittain and 
Smith dealt. Suppose Smith had given Brittain $10,000 for 
his interest, yet he could have claimed from Myers only the 

sum which Brittain had paid, and in like manner he 
( 3 5 6 )  is entitled to that, though he paid Brittain less. Smith 

may not be entitled to recover from Brittain more than 
he paid him, or even anything, and yet he is entitled to the 
whole from Myers; for the latter is liable to no one else, and 
can not in good conscience keep a sum of money, which, by 
fraud, they obtained for land which they can not convey. 

This brings us to the question between Smith and Brittain. 
Now, we do not perceive any right remaining in Brittain, nor 
any ground whatever on which he can set up a claim for any 
part of the money. He  assigned his whole interest to Smith, 
and put himself out of the case. I t  is plain that Smith and 
Myers might deal with each other as they pleased, without 
consulting Brittain. I f  Smith chooses, he may now take a 
conveyance from the master, and then the money would belong 
to Myers. Or they two might take out the nioney and modify 
their contract as they choose. Now, that they could not do, 
if Brittain had an interest. Brittain's claim is founded on 
the supposed hardship of his losing the money, which he paid, 
when his assignee does not get the land. But that is a hard- 
ship which arises solely from his having agreed to give too 
much for the land, or its falling in his hands. I t  is not a 
hardship growing out of a rule of equity, or for which any rule 
of equity furnishes a remedy. I f  he had given the land to his 
son, the latter, and not he, himself, would call for the money 
from Myers. I t  is simply the effect of an assignment, as sus- 
tained by the c0ur.t of equity. 9 s  before observed, even if the 
Court, instead of decreeing upon its own principles of specific 
performance, were to decide in analogy to the rule of lam 
respecting warranties, Brittain could not recover one cent from 
Myers. Markland v. Crump, 18 N. C., -74. 

Therefore, the money niust either be recovered by Smith, or 
kept by Myers; and, between them, the equity is already dis- 
posed of. I t  is said, indeed, that the decree is, that the contract 
shall be set aside, and that the consequence of that is, that the 
parties are to be put in statu quo, by which Myers will keep 
the land, and each of the other parties take the money paid 

by him. But that goes plainly on a fallacy. The con- 
( 3 5 1 )  tract for the sale of the land is not enforced, and, there- 
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fore, the vendor must give up the purchase-money. Cut 
i t  is not considered that, in truth, it never was made ; for, if so, 
therc would be no ground for dccreeing the repayn~ent of the 
money received under it. Moreover, the- assignrv~ent from Brit- 
tain to Smith is not  rescinded; and while that stands, i t  
excludes Brittain from all right in the premises, whatever may 
be the equities of the other parties between themselves. Tndced, 
the only necessity for making Crittain a party in this cause, 
was io h a w  the assipnment established against l h n ,  as Mycrs 
had a ~ i g h t  to require should be done. And, but for his claim 
to a part  of the nioney, he would be entitled to his costs. - 

I t  is next said that this bill ought not to be entertained, 
because all the objects of the plaintiff could have been attained 
by a. petition in the first cause, and that there can be no decree 
in this cause to reverse the decree in that. The first part  of 
111~ objection only goes to the costs of this suit, and is a good 
reason why the present plaintiff should not recover his costs. 
But we do not see why the Court may not decree, at  the suit 
of this plaintiff against all the partie4 to the original suit, 
that they should, among themselves, take such steps in that 
suit, that the decree obtained therein by their fraud, declaring 
them to be owners in fee, and decreeing a sale of the land, 
should be reversed. Rut even if that can not be done, and 
we do not think it necessary to decide, in this case, that it can, 
there scerns to be no objection to a decree against those parties, 
that they shall permit the present plaintiff to receive the money 
hcrctofore paid into court, in that case, upon his agreeing, in 
court, to accept the same instead of a conveyance of the land, 
and that the order? may be set aside, whercby the sale rnadc 
by the master was confirmed, and hc required to make a deed 
to the plaintiff. That far, the bill is not founded on any 
error in law in the first cause, bat upon the mere fraud of, the 
parties in  that cause on the Court, and on the plaintiff as a 
purchaser. 

DANIEL, J., dissmti~nte. David Myers and others, (358) 
petitioned the court of equity for Elmcornbe County 
(under the Act of 1812) to decree a sale of a tract of land for 
partition, of which the petitioners alleged that they wcre seized 
in fee as tenants in common. Thc Court made the interlocu- 
tory decree, that the master sell the said lands on a credit, etc., 
and report. The sale was made, and the master reported that 
Philip Brittain was the purchaser a t  the price of $5,656, and 
that he had given bonds and surety to pay the said purchase- 
money bv installments: and the report was confirmed by the 
Court. Brittain paid inlo thc master's office toward the first 
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installment $1,250. And before the other installments became 
due, he sold his equitable interest in the said lands to the 
plaintiff Smith, for $3,800, in the terms mentioned in the 
transfer written on the back of the certificate of purchase, 
given to him by the clerk and master. The money received 
from Smith by Brittain, was paid into the office for the benefit 
of Myers and others, and Brittain then paid the balance and 
took up all the bonds which he had given to the master to 
secure the purchase-money. Smith then petitioned the Court, 
with the approbation of Brittain, that the conveyance of the 
legal title in the land should be made to him; which the 
Court ordered to be done accordingly. And before the legal 
title was conveyed to Smith by the master, i t  was discovered 
that the petitioners, Myers and others, were never seized in  fee 
of the lands, as they had alleged in their petition; but that 
they had only a life estate in the said lands. Instead of mov- 
ing the Court for a reference to the master to report upon the 
title and see what title Myers and others could make to the said 
lands, the most correct course (Atkinson on Titles, 26), Smith 
filed this original bill against the petitioners, Myers and others, 
and Brittain, to have a decree that the contract, which Brittain 
had made with the master, as the agent of Myers and others, 
the petitioners, should be rescinded, and that the entire deposit 
of the purchase-money in the master's office should be paid out 
to him. We are of opinion that the said contract should be 

rescinded, as it is evident, from the last will of David 
(359) Myers, Sr., under whom the petitioners claimed title 

to the said lands, that they were not seized in fee of the 
same, nor could they make a good title in fee to the purchaser 
of the said lands. The money in the office had there been 
deposited by Brittain, for the benefit of Myers and others, the 
petitioners, when they made a good title to the lands. The 
parties are now all before the Court; and it is asked of the 
Court by Smith, that he may be permitted to take out all the 
purchase-money deposited in the office by Brittain. I n  Wood 
v. Grifith, 1 Swanst., 5 8 ,  Lord Elclon said that it was clear 
that an equitable interest, under a contract of purchase of land, 
may be the subject of sale; that the original purchaser is then 
a trustee for the subpurchasers, and equity will compel him to 
permit them to use his name in all proceedings for obtaining 
the benefit of their contract. This is the law, where the con- 
tract is to be completed, and not where it is to be rescinded. 
But in the case now before us, had Brittain completed his 
purchase by taking a legal conveyance from the master, and he 
had afterwards conveyed to Smith by deed of bargain and sale 
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in fee, with covenants in i t  that he was seized in  fee, and also 
with a further covcnarrt for general warranty, and i t  had 
afterwards turned out that Xrittain was not seized in fee, or 
that Smith had bcm evicted by title paramount, the damages 
the law would have permitted him, Smith, to recover, upon 
either of those two covenants, would only be the amount of the 
purcshase-money he had paid for the land; this is the well 
settled law of ihis State. How then. can Smith claim more 
than his purchase-nioncy, after the contract shall be rescinded? 
Can he be permitted, by any principle of equity, to ask the 
Court for. more of the deposit than he is out of pocket? Can he 
pray to have the contract between Brittain and the master 
rescainded, so as to defeat Myers and others, of the whole of 
the purchase-money paid into the office by Brittain for their 
benefit, and a t  ihe same time pray that he should be allowed 
to take out of the o6ce all the money Brittain paid in, on his 
own account. And we ask, where is this equity, to indace the 
Court to make such a decree? He  has never advaneed 
one cent to Brittain, to raise such an equity in his favor, (360) 
beyond the sum he paid to Brittain, to wit, $3,800. 
And there is not a single case to sustain him, to be found in 
all the books, so far  as my researches have extended. I f  Brit- 
tain had devised to Srnith his equitable contraci in these lands, 
and then he had died, ai: the vendors of Brittain, for defect 
of title, could not have forced him, Brittain, in his lifetime 
to a specific performance, Smith, thc devisee, could not have 
taken a cent of the monry deposited in the office by the pur- 
chaser, for i t  would, in law, have belonged to the executor of 
Brittain. Nor could such a devisee or heir of Brittain have 
compelled the executor of the purchaser devisor, either to pur- 
chase another estate for him, equal in value to the one supposed 
to have been dcvised or descended, nor could the devisee or 
heir even compel the executor of Brittain to pay, out of the 
personal estate, the price of the defective estate, which had 
been dcvised to him, or descended to him. Buck~naster v. 
Hanop, 7 Ves., 341. Atkinson on Titles, 34. Brome v. Monk. 
10 Vcs., 597. I Powell on Dev., 160 (nok by Jar ) .  When a 
contract to purchase larlds is rescinded, in consequence of a 
defect of title in the vendor, the general rule is, that the vendor 
resumes his land, and the purchaser the purchase-money which 
has been deposited. I t  is said that the rontract, which Smith 
madc with Briitain, is not intended to be rescinded. But it 
must be recollected that i t  is an execntory contract, which 
can not be enforced without the aid of the court of equity, and 
that the Court never aids a voluntary assignee of such a con- 

283 



I N  THE SUPREME COURT. [38 

SMIIH v. DIUTTAIN. 
- - - - - -- --- -- 

tract, which Smith is, without the consent of the assignor. 
Before Smith could call on the Court to make an order, that 
the $5,656, which had been deposited by Brittain in the office. 
should bc paid to him, he should shew the Court a better 
consideration for i t  than the bare payment to Brittain of 
$3,800, for his equilable interest in the contract of purchase 
of the said land. All thc money in office belonged to Brittain, 
on the rcscinding of the contract with Myers, except that to 

which Smith was a honn fide assigne~ for value. And 
(361) what was tha t?  Answer: $3,800. The residuary was 

in the office to the use of Brittain, and the Court ought 
not to derrce i t  out to Smith, who is, as to it, only an assignee 
of Brittain without any consideration. Smith can not get the 
moncy without a decree of this Court; and he has repudiated 
the contract made by Myers with Brittain, relative to the land, 
and admits that the moncy in the ofice, on setting aside of the 
aforesaid contract, would belong to Brittain, were it not for the 
subcontract made with him; but he insists, that by force of 

r that subeontract, he is  the purchaser from Brittain of the said 
$5,656 in specie, now lying in the master's office, for the sum 
of $3,800, in specie, paid by him to Brittain. He can not, get 
this large sum oat  of the office, unless thc Court will become 
active, and decree it to him, against the consent of Brittain; 
and he, therefore, prays the Court to decree the specific cxe- 
cution of this most usurious contract. To induce a court of 
equity to decree the specific performance of any assignment, 
i t  must be supported by a valuable, or a meritorious consider- 
ation. Newland Contracts, 65. Smith, over and above the 
$3,800, has given to Brittain neither of such considerations, 
for the $5,656. And we know that an agreement, purely volun- 
tary, will not be executed in  a court of equity. Newland 
Contracts, 79. All that Smith can, in conscience, ask of this 
Court, is to be placed in  stntu quo ante. 

PER CUEIAM. DECREED FOR THE PLAINTIFF. 

Cited: Harding v. Spivey, 30 N. C., 67;  Williams v. Council, 
53 N. C., 231; White v. Jofies, 88 N. C., 179; Flarnpton v. 
Ih r r l in ,  Ib.: 596; White v. Jones, 92 N. C., 392; Gccles v. 
Il'irnmons, 95 N. C., 544. 
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GEORGE W. GORDON u. JOEL K. HOLLAND. 
(362) 

1.  A devise to A and "if she dies leaving no issue," then "to my children, 
B, C," etc., will operate as a good executory bequest to the children 
B and C, i f  A should die without leaving any issue a t  the time of 
her death. 

2. It is a general rule in equity that all persons interested mast be made 
parties, plaintiffs or defendants. 

3. There ale four modes of taking an objection for want of parties: by 
demurrer on record, demurrcr ore tenus, by plea, and by answer. 
But the defendant taking such objection must always apprise the 
plaintiff of the persons who should be made parties. 

4. The eff'ect of an objection, sueeessfu1l;y taken, for want of parties, 
is not that the bilI is to be dismissed, but that it stands over with 
leave to amcnd by adding the necessary parties. 

This was an appeal from an interlocutory decree of the 
Court of Equity of BEAUFORT County, at  the Fall  Term, 1844, 
his Honor, J u d y  Dick presiding, overruling a demurrer filed 
by the defendant to the plaintiff's bill. 

The facts disclosed by the pleadings are incorporated in 
the opinion delivered in this Court. 

J .  H. B r y a n  for the plaintiff. 
No counsel for the defendant. 

DANIXT., J. George Gordon, in 1839, made his will, and in 
it among other things is this clause, "I loan to my daughter, 
Sarah, and to her husband, Joel K. Holland, during their 
natural lives, one-fourth part  of my negroes ; and then I give 
them, to the lawful heirs of Sarah. And in case she dies, 
leaving no issue, I give them to riiy children, George, William 
and Elizabeth, to be equally divided between thern." The 
words in the will, "in case she, Sarah, dies, leaving no issue, 
I give thern (the slaves) to my children, Gcorge Wil- 
liam and Elizabeth," makes a good txecutory bequest (363) 
to the said children. Tbe words, "leaving," "leave," 
have becn held suficient to restrain the general import of the 
term issue, to those living at the death of tho first taker, so as 
to give effect to the bequwts over, upon there being no such 
i s sue  in  existence at  that period. 1 R o p y  Legacies, 371, and 
the cases thcre cited. The slaves wer-e divided, and the one- 
fourth delivered by the executors to Bolland and wife. 

The plaintiff, George W. Gordon, one only of the exrcutory 
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devisees, has filed this bill quia timet, stating in  it that Hol- 
land has threatened, and is now about to sell the said slaves, 
etc. The bill prays that Holland be enjoined from selling 
the said slaves, etc. The defendant demurred to the bill, for 
want of parties. The Court overruled the demurrer, and the 
defendant by the consent of the Court appealed. The two 
other executory devisees, William and Elizabeth Gordon, 
appear, upon the face of the bill, to have just the same interest 
in the said slaves as the plaintiffs. I t  is a general rule that 
all persons interested must be made parties, plaintiff or defend- 
ant. The rule is founded upon the advantage which all per- 
sons interested will derive from the completeness of the decree, 
and from the entire settlement of the matter in litigation; 
in other words it is founded upon convenience. Calvert Parties, 
17, 19. There are four different modes of taking an objection 
for want of parties: by demurrer on record, demurrer ore 
tenus, by plea, and by answer. It is not sufficient that the 
defendant state a want of parties; he must give information 
that the plaintiff may be able to see who the persons are, who 
should be added as parties. Calvert, 113, 114. The demurrer 
put into this bill, has named the brother and sister of the 
plaintiffs as necessary parties, and they appear to be so from 
the bill itself; and the demurrer should, we think, have been 
sustained by the Judge of the Superior Court. The effect of 
an objection, successfully taken for want of parties, is, not that 
the bill is to be dismissed, but that i t  stands over, with leave 

to amend by adding the necessary parties. Culvert, 116. 
(364) But this is not for us, but for the Court below, and on 

such terms as shall seem good to that Court. 
PER CURIAM. 

ORDERED THAT A CERTIFICATE ISSCE 

ACCORDINGLY TO THE COURT BELOW, 

AND THAT THE PLAINTIFF PAY THE 

COSTS O F  THIS COURT. 

Cited: Smith c. Kornegay, 54 N. C., 42; Caldwell v. Black- 
wood, Ib., 2 7 8 ;  Webber v. Taylor, 58 N.  C., 37. 

JAMES DUNN v. HENRY MOORE e t  al. 

1. The Court will not, on a bill for the execution of a parol contract for 
the  sale of land, hear proof of such contract, when i t  is  denied by 
the  defendant.and he relies upon the act (Rev. Stat., ch. 50, see. 8,)  
making void all parol contracts for the sale of land. 



N. C. 1 DECEMBER TERM, 1844. 

2. P a r t  performancc, as  by paying part of the purchase-rnoney taking 
possession, etc., will not take the case out of the statute;  but in 
case of such pa r t  performance, if the defendant admits the contract, 
as  stated by the  plaintiff, and the par t  performance, but  relies on 
the statute, the Court will order an accoant to  be taken and decree 
a compensation to  tlie plaintifT for his payments and expenditures. 

3. But if the contract is denied, the Court can grant no relicf, bccause i t  
can go into no proof of a contract variant from tha t  stated in thc 

., answer. 

This cause, having been set for hearing, on the bill, answers, 
exhibits. arid nroofs. at the Fall Term. 1844. of SAMPSON Court 
of Equity, was then removtd hy consent to the Supreme Court. 

The plaintiff complailis that he purchased from the defend- 
ant Moorc, by parol, in the year 1836, the tract of land set 
forth in his hill. containing one hundred and thirty-five acres, 
at  fivc dollars pcr acre; that hc paid him, at  the time of mak- 
ing the contract, one hundred dollars, and agrecd to pay 
a discharge. a note for about five hundred dollars, due (365) 
from said Moore to one Daniel Korncgay; that the 
defendant put him in possession of the land, upon which he 
made valuable improvements, and paid off thr note to Rorne- 
gay, which left a small balance duc to said Moore, which he 
was ready and desirous to pay. He  further states that Moor(,. 
becoming dissatisfied with his bargain, rcfused to complete the 
contract by conveying the land to him, and had instituted a suii 
against him in the County Court of Sampson, to turn him out 
of possclssion, and that he had sold and conveyed the land to 
the other defendant, nicks, who, at the time of his purchase, 
well knew of his equitable claim, and therefore held the land 
in trust for him. He  then prays thai the defendant may be 
decreed to convey the land to him; or, if the Court will not 
give him such relief, that they compel the defendants to come 
to an account with him, for {he money paid by him, and the 
mluc of the improvements he has put upon the land, and that 
the land may be held as security for what may be justly due 
to him. 

The defendant Moore, by his answer, denies the contract, aa 
set forth in complainant's bill, but states that he owned a tract 
of land containing about two hundred and sixty-two acres, 
which he agreed to sell to the plaintiff and one James P. Beck, 
at  the rate of five dollars per acre; that it was understood 
betweell the parties, at  tlie time, that the plaintiff and Beck 
were to divide the land between them, in such portions as they 
might think proper, i t  beinq a matter'that did not concern him, 
so that  between them, they should make the land average to 
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him five dollars per acre; that, according?y, they did agree 
upon a division line, and the plaintiff pald the sum of one 
hundred dollars, and was to take up a note defendant owed to 
Daniel Korncgay; but he dmies that he put the plaintiff in 
possession of the land, but admits he took possession. I n  a 
few days thereafter, Beck refused to give llirn five dollars per 
acre for the land, which had fallen to him in the division with 
the plaintiff, alleging, as is the fact, that his was the less 

valuable part of the land, and that he immediately 
(366) apprised the plaintiff of the fact, and tendered to him 

not only the money which he had received from him, 
but also the money the plaintiff had paid to Kornegay, if he 
had paid i t ;  that this tender was made by an agent of the 
defcndant7s before the plaintiff had taken possession of the 
land, and before hc had made any payment to ICornegay; and 
his agent was directed to tell the plaintiff, and did tell him, 
at  the time of the tender, that if he had not paid Kornegay, 
not to do so ; and alleges that if the plaintiff has made iniprove- 
ments and paid Rori~egay, he made the former and paid the 
latter in  his own wrong aftcr being apprised that the defendant 
would not convey to him the portion of the land clairned by 
him, unless they would take the whole; this deEendant7s object 
being to sell the whole of the land, or none of it. This defend- 
ant then prays the benefit of the act of the General Assembly, 
making void all parol contracts for the sale of la,nd. EIe admits 
he brought an action of ejectment against the plaintiff to turn 
him out of possession of the land, and admits the sale by him 
to the defendant Hicks. , 

I t  is not necessary to set forth the answer of the defendant 
Hicks, as i t  is not noticed by the Court in delivering their 
opinion. 

Strange and W. Win~low for the plaintiff. 
11cnr.y for the defendants. 

NA~H,  J. The object of the bill is two fold-either to com- 
pel the defendants to convey the land to the plaintiff, or that a 
decree for an account may bc made of the value of the plaintiff's 
improvements, and for the moncy paid by him, and the land 
be held as scclxrity for such sum as may be decreed. We do not 
think the plaintiff entitled to either relief. The ground upon 
which he seeks the former is, that of part performance of a 
parol contract. H e  alleges he has paid part of the purchase- 
moncy, and been put into possession b.y the defendant Moore. 
I n  his bill, thc plaintiff sets for that he had purchased by parol, 
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from the defendant Moore, a tract of land containing one hun- 
dred and thirty-five acres, at five dollars per acre. The 
defendant, in his answer, denies that he ever made with (367) 
the plaintiff the contract set forth by him, and alleges 
that the contract made by him, was with the plaintiff and 
James P. Beck, and not for the sale of the hundred and thirty- 
five acres, but of a larger tract of which that was a part. Can 
the Court hear parol evidence to establish which is the true 
contract? We are saved all labor in investigating this question; 
it has already been decided by this Court. Ellis v. Ellis came 
before the Court in 1828. 16 N. C., 180. The plaintiff claimed 
the execution of the contract, which was in parol and which 
had been made in 1821, on the ground of part execution. The 
contract, as set forth in the bill, was denied by the defendant, 
and he claimed the benefit of the statute passed in 1819, mak- 
ing void such contract; and setting forth in his answer what 
was the true agreement. The Court decreed the execution of 
the contract, and the case came before the Court again the 
next year, 16 N. C., 345, on a petition to rehear the former 
decree. The decree was reheard and reversed. I n  pronouncing 
their opinion, the Court say: "The plaintiff sets forth one 
contract, which the defendant denies, and sets forth another, 
both in parol. To go into testimony, whether any, and what 
contract the parties did enter into, would be laying aside the 
act of assembly altogether." A case more in point with this, 
can not well be imagined. And the Court were well sustained 
in so deciding. Lord Thurlow, in the case of Whitchurch v. 
Bevis, 2 Bro., 566, expresses the opinion that the only effect 
of the statute of frauds on this subject is, to preclude the 
plaintiff from going into evidence aliunde for the purpose of 
substantiating a parol agreement denied by the defendant. 
The plaintiff is not entitled to any decree for the conveyance 
of the land claimed, neither is he entitled to an account, and 
that the land should be held as security for what might be due 
to him. I f  the defendant, Moore, had admitted the contract, 
as set forth in the bill, and that he had put the plaintiff into 
possession on the authority of Baker v. Carson, 22 N. C., 381, 
and of Albea v. G~ifirz,  22 N. C., 9, we should, upon the 
plaintiff's substantiating by evidence his payments and (368) 
improvements, have referred the case to the master for a 
report; and this upon the ground, not that this Court could, 
in a case of this kind, give the plaintiff anything by the way of 
damages for the violation of a contsact-but because the defend- 
ant, after making the contract, and putting the plaintiff into 
possession, ought not to be allowed to put him out without 
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returning the money he had received, and conlpensating him 
for his improvements. I t  would be against conscience that he 
should be enriched by gains, thus acquired, to the injury of 
the plaintiff. But in this case, Moore, the defendant, denies 
the contract set forth by the plaintiff, and under which he 
alleges his payments were made, and the improvements were 
put on the land. I f  the proofs can not be heard to establish 
the contract, of which.the plaintiff claims a specific perform- 
ance, it can not be heard to prove a contract, variant from that 
stated in the answer, for any purpose; and if so, then the 
plaintiff has put the improvements on the land, and paid the 
money to Kornegay, in his own wrong, and can not ask this 
Court to keep the defendant Moore out of his land, until he has 
settled with him. If he has any claim upon Moore for the 
money advanced, this is not the forum in whlch it is to be 
litigated. In  addition to this, the defendant Moore denies he 
put the plaintiff into possession of the land, but says that he 
took possession and paid the money to Kornegay, after he, 
Moore, had notified him that he would not go on with the con- 
tract, and after he had made a tender to him of the money 
he had paid him. And in these respects, the answer is fully 
supported by proof. Relief is further claimed upon the ground 
that the plaintiff paid his money and put the improvements 
upon the land, under the full belief he could compel Moore to 
execute the contract. We do not, however, perceive that this 
ignorance of the law did exist on the part of the plaintiff. He 
does not make it one of the grounds upon which he seeks relief, 
either in compelling the defendants to convey to him the land, 
or that the land shall be held as a security to indemnify him 

for his improvements and money paid. And we are 
(369) more confirmed in this opinion that he is not entitled to 

the second relief, from the statements in the answer and 
the proofs, that he took possession of the land and paid the 
money to Kornegay, after he had been notified not to do so. 

Cited: Snin z.. Llulin,, 59 N .  C., 197; Bonham v. Craig, 80 
N.  C., 231; McCracken v. iVcCracrCen, 88 N. C., 2 7 6 ;  Varzn 
v. Newsom, 110 N.  C., 125, 128; north v. Bunn, 122 N. C., 
769; Luton v. Badhana, 127 N .  C., 98; Abbott v. Hunt, 129 
N. C., 404; Love v.  Atkinson, 131 X. C., 547; Ford v. Stroud, 
150 N.  C., 365. 
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WILLIAM JONES, Admr., Etc., v. JOHN OLIVER e t  al. 

1. A testator devised, by a will dated in 1837, certain property "to his 
wife for life, a t  her death to her llcirs lawfully begotten of her body, 
if any there should be, equally. Rut in case thcre should be no such 
heirs lawfully begotten a s  aforesaid, then to be equally divided 
among tile next of kin of myself and my said wife, to them, their 
heirs and assigns forever." The widow died leaving no issue. H d d ,  
tha t  in that  event, since the act of 1827, (Rev. Stat., eh. 122, sec. 
11,) the limitation over was good and took effect. 

2. After the death of the testator, his widow married a second husband, 
who survived her. Held, tha t  this second husband, not being of the 
blood of the widow, was not comprehended within the terms, "her 
next of Bin." 

3. I n  a devise to the next of kin, the words "next of kin" lriean "ncarcst 
of kin," and those only are entitled who are nearest in blood, in 
exclueion of others who are next of kin in the sense of the statute 
of distributions. 

4. I n  a devise by a testator to the next of kin of himself and his wife, the 
next of kin of the wife take an  cqlral share with the next of kin of 
the husband, though the former may not bc in  as near a degree of 
consanguinity to the wife as the latter were to the husband. 

5. I n  a devise to the ncxt of kin, to take effect after a prior limitation, 
the general rule is, tha t  the next of kin a t  the time of the death of 
the testator are intended, and not those who may be ncxt of kin a t  
the period when the devise i s  to vest, unless there be somc special 
circumstances to  show that  the testator meant otherwise. 

6. I n  this respect, there seems to be no difference between a gift over to  
the testator's own next of k in  or those of another person. 

Cause removed from CABTICRET Court of Equity, at Fall 
Term, 1843. 

This was a bill filed by the plaintiff as administrator, (370) 
with the will annexed of 12ichard P. Oliver, asking the 
advice of the courts as to the proper construction of the said 
will. The questior~s presented are stated in the opinion delivered 
in this Court. 

J.  W.  Rryan, and Iredell for the plaintiff. 
Rnclger, ,J. B. Bryan, Washington and Mordecai for the 

defendants. 

DANIEL, J. The plaintiff has filed this bill, asking the advice 
of the Court as to the llroper construction to be given on several 
points in the last will of his testator, Richard Olivcr. Thr 
will was made in* 1837. First. I s  the executory devise in the 
following clause too remote, or is it good in law? "Item, I lend 
unto my wife, Sally Oliver, the house and plantation where I 
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now live, togethcr with all nly slaves and their increase, and 
all the rest of my estate, both real and personal, for, and during 
her natural life; and, at  her death, I give and bequeath the 
said estate, as aforementioned, to her heirs lawfully begotten of 

I her body (if any there should be) equally. Cut  in case there 
should be no such heirs lawfully begottcn as aforcsaid, then and 
in that case, I give and bequeath the whole of my estate as 
aforesaid, to be equally divided anlong the next of kind (kin. 
i t  is admitted) of myself and of rfly said wife, Sally, to them, 
their heirs and assignees forevcr." We are of the opinion that 
the executory devise over, on the death of the testator's wife, 
without heirs of her body (or issue) is not too remote, but 
clearly good since the Art of 1827. That act declares that a 
limitation in a deed or will, made to depend upon the dying 
without heirs of the body, etc., shall be held to take effect, 
when such person shall die, not leaving such heirs of the body 
living a t  the time of his or her death. Secondly, Sarah Oliver, 
the testator's widow, married Richard Parsons, and thereafter 
died without leaving issue. I s  her last husband (Parsons) of 
kin to his said wife, in  the meaning of the testator's will? 
We answer, that in common acceptation, the being of a man's 

kindred is being of his blood. The tcstator, therefore, 
(371) is here to be understood to refer 'to such persons, as 

were related by blood to him and his wife, Sally Oliver. 
I t  is not mentioned in  the pleadings that Parsons was even 
of the blood of his wife; he, thcrefore, is not entitled to any part 
in  the said legacy. 1 Roper. on Leg., 106; Watt v. Watt, 3 
Vcs., 244. Powell on Dev., 290, note 2. Thiraly. The testa- 
tor left living at  his death, and they arc now living, a brother, 
John Oliver, and a sister, Mary Meadows, and, also, the chil- 
dren of a dcccased brother, Daniel Oliver. Are the children 
of the deceased brother to take any part  or share of the said 
legacies, under !he words in the will? We answer, No. A 
bequest to next of kin generally will entitle those only to take, 
who are nearest in blood, in cxclusion of others, who are next 
of kin in the sense of the statute of distributions. Next of 
kin means nearest of kin. Wimbles v. Pitchers, 12 Ves., 433. 
1 Mad. Rep., 30. 1 Roper. on Leg., 108. Elmsley v. Young, 
8 Cond., Ch. 227. Fourthly, At the death of Mrs. Parsons, 
late Sally Olivcr, her next of kin then was one aunt, Hannah 
Russell; but two of her undes, William Jones and John Jones, 
were a l i v~  a t  the death of the testator, and they died during 
the life of Mrs. Parsons, the tenant for life.- I s  Hannah Rus- 
sell (the living aunt of Mrs. Parsons) to take equally with the 
testator's brother and sister, John Oliver and Mary Mcadows? 
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And if this qucstion be answered in the affirmative by the 
Court, then are not the personal representatives of the two 
deceased uncles of Mrs. Parsons, William Jones and John Jones, 
to take equally with the said three persons, John Oliver, Mary 
Meadows and Hannah Russell? We answer that Hannah Rus- 
sell is to take an  equal share with John Olivcr and Mary 
Meadows. 

The testator says, in his will, that the lcgacy is equally to 
be divided between and among (not my next of kin), but the 
next of kin of myself and my  said wife, Sally. The next of 
kin of the wife, wcre therefore intended by him to take, 
although not so near in  degree to her as the two others were 
to him. As to the representatives of the deceased uncles of Mrs. 
Parsons (John Jones and William Jones), are they to 
be entitled? When the devise or bequest is simply to a (372) 
testator's next of kin, i t  unquestionably vests in  those, 
who sustain the character at  his death; and it is equally clear, 
that when a testator devises or bequeaths for life, or for any 
other limited interest, and afterwards to his own next of kin, 
those, who stand in that relation at the death of the testator, 
will be entitled, without regard to the fact of their existence 
at the period. of distribution. IIarrington v. Harte, 1 Cox, 
131. Rayner v. Nozuhray, 3 Bvo. C., 234. Masters v. Hooper, 
4 Bro. Ch. 207. Doe v. Lawson, 3 East., 278. Pop? v. Whi t -  
cornbe, 3 Mer., 689. And the legacy or bequest thus given, 
will then vest in such next of kin ; Darwers v. Earl of Clnrendon, 
1 Bern., 35. 1 Eq. Ca. Ab., 102. 1 Powell on Dev., 284-note. 
Of course, if property be given upon certain events, to such 
persons as shall then be the next of kin of the testator, the 
persons standing in  that relation at  the period in qucstion, and 
not at  the death of the testator, are upon thc terms of the gift 
entitled; Long 21. Z?Znckhall, 3 Ves., 386. To take a case out 
of the general rule, however, there must be some special circum- 
stances attending the case, to shew that the testator did not 
intepd that the next of kin, who wcre to take, should be looked 
for a t  his death, but at  some other period. Lord Anvankey's 
principle is, that where a testator has constituted his legatees or 
devisees by a general description, as next of kin, these words 
must be considered as referring to the death of the testator, 
"unless by the context, or by the exprcss words, thcg plainly 
appear to be intended otherwise." Hallowell v. Hallowell, 
5 Ves., 399. Xir J o h n  Leach says, that, when a testator gives 
property over to his next of kin, after the death of a tenant 
for life without issue, the Court must look at  the whole will 
to ascertain who are the next of kin intended by the testator 
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to take. He proceeds and says, " l t  appears to me that the 
Co~xrt always considers whether the words of* limitation are 
words of present intention, or that they are intended to take 
effect as soon as the testator's next of kin, living at his death, 

are ascertained, or whether they import a future period, 
(373) and are referable to the event, upon which the gift over 

is to take effect. The words, "such persons as shall 
happen to he my next of kin," or "such persons as shall or 
should be my next of kin," indicate an intention to confine the 
gift to such persons, as shall answer the description of the 
testator's nrxt of kin at  the death of the tenant for life. Butler 
9. Bushn~ll, 9 Eng. Cond., Ch. 12. There seems to be no dif- 
ference, in this respect, between a gift over to the testator's 
own next of kin, and one to the next of kin of another person, 
simpliciter, or, as hcrc, to the next of kin, both of the testator 
and of another person. The question as to all is, a t  what 
period is the next of kin to be looked for?  I f  there be nothing 
to postpone the period, they arc such as answer the description 
at  the death of the testator. And here we sce nothing, in the 
language of the will or in the circ~instanccs of the parties to 
lead us to suppose that the testator meant to exclude any of the 
persons, who were next of kin of himself or of his wife at  his 
death, in favor of persons, who might happen to answer the 
description at  the dcath of his wife without having issue. I f  
the wife had been one of the nrxt of kin, herself, as i t  is clear 
the testator intended she should have but a life estate, the 
argument would be strong that the nest of kin at  her death 
were in the testator's contemplation. As it is, the disposition 
is but the common case of a disposition to one for life, with 
remaindcr to the next of kin of that person; and as "next of 
kin" does not mean those who are to take under thc statutc 
of distributions, a t  the dcath of another, but merely "nearest 
of kindred," such next of kin may be ascertained in the life- 
time of the tenant for life as well as afterwards. Conse- 
quently, there seems no necessity nor reason for holding, the 
remainder to be contingent during the life of the first taker,. 
or that it does not vest, immediately upon the death of the 
testator, in those who are then the next of kin. 

PEP. CIJEIAM. DECREED ACCORDING~~Y.  

Cited: Peterson v. Webb, 39 N. C., 58; Simons v. Cooding, 
40 N. C., 390; Redm'ond v. Burroughs, 63 N.  C., 245. 
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* (374) 
JOSIAH COWLES v. SAKAEI UUCHANAN. 

I .  The facts upon which the plaintiff in a court of equity seeks rclief 
must be set forth in the stating par t  cif his bill. 

2. Thc plaintiff can not rely upon the interrogatories to supply dekcts in 
the stating pa.rt of his bill. 

3. A defendant is not bound to answer an  interrogatory not warranted by 
what has bcen stated by the plaintiff a s  t h r  ground of his complaint. 

Cause transmitted from the Court of Equity of' SURRY 
County, at  the Fall Term, 1844, to the Supreme Court for 
hearing. 

The nature of the pleadings, and grounds of the decision 
in this Court, are fully set forth in the opinion delivered. 

R o y d ~ n  for the plaintiff. 
Dodge for the defendant. 

NASH, J. The plaintiff's bill is so defectively drawn, that 
it is not in the power of the Court to grant him the relief he 
seeks, if he be elltitled to i t  at all. Lord Redesdale, in his 
Treatise on Chancr~y  Practice, in describing the various parts 
of a bill in equity, and pointing out their respective uses, says, 
the right of the several parties, the injury complained of, and 
every other necessary circumstance, ought to be plainly, though 
succinctly, stated. Whatever is essential to the right of the 
plaintiff, and is necessarily within his linowledge, ought to be 
alleged positively and with precision, Mitford, Ch. Pr., 42. 
The complainant's equity must appear in the stating part of 
the bill, Phnd v. Rivers, 3 Ves., 343, and the facts set forth 
constitute the only ground of relief, and those facts must 
appear in the stating ?art of the bill, and constitute the case 
of the complaint. flk7nner v. K a i l ~ y ,  7th Day's Rep., 342. 
Nor can the plaintiff rely upon the interrogating part of his bill 
to supply the dcficicncies o f  his case, as contained in the stating 
par t ;  for as that part is intended to cornpel a full answer 
to the former part, it must be founded on the facts and (375) 
matters there stated. I f ,  therefore, there is nothing in 
the stating of the bill, warranting the interrogatory part, the 
defendant is not bound to answer it. Mitford, 45. The object 
of the bill in this case is to obtain a partition of the slave 
incntioned t1.1crrin; and i t  ought to have set forth, ill a clear 
and distinct manner, the title bp which he claimed thc ncgro, 
and if there were any facts, either as to thc titlc or to any 
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other portion of his claim to relief, pa~ticularly within his own 
knowledge, those he ought to have alleged positively and with 
precision. I n  the stating part of his bill, which must contain 
his case, he states, "he is tenant in conimon with the defendant, 
of the negro woman, Mourning; that he has called upon the 
defendant to account with him for his share of the services of 
said slave, and also to make sale of said negro for the purpose 
of division, both of which requests she had refused, alleging 
that she is the absolute owner of the said slave, and that. she 
acquired the interest of her brother, David Buchanan, in said 
slave, previous to the sale by the said David to John Rhine- 
hardt, under whom your orator set up title." This is the plain- 
tiff's case. He does not allege any title in David Buchanan to 
the slave, nor in John Rhinehardt, nor does he allege any title 
in himself, any farther than saying he is a tenant in common 
with the defendant, and he then explains what he means by 
saying '(under whom (referring to John Rhinehardt) your 
orator sets up title." But what kind of a title, how acquired, 
whether upon a valuable consideration, or as a mere gift- 
or, if a purchaser, whether to be paid for i t  only in case he 
should succeed in this suit-are all facts within his knowledge, 
and not alleged nor set forth. I t  is true, in  the charging part 
of his bill, he charges that David B u c h a q n  sold and conveyed 
to John Rhinehardt, under whom he claims title, his interest 
in the slave Mourning, before he conveyed to the defendant. 
But, if the charging part of a bill can supply the deficiencies 
of the stating part, which must contain the plaintiff's case, 

here there are no such suppletory charges. They leave 
(376) the case precisely as it was. Nor can the interrogating 

paft of the bill be made to supply a deficient statement 
of the case; if i t  would, the interrogatories here would remove 
the difficulties: they are varied and ingeniously framed to make 
out the case for thk plaintiff, but t h e i  can n i t  avail him. We 
know full well the difficulties which surround gentlemen of 
the bar, who are called on to draw bills in equity on the 
circuits, the little time allowed for reflection or revision, and 
the Court has not been very vigilant, in its practice upon the 
equity docket, in ruling cases as to matters of form. But we 
consider the defect in this bill not as formal, but substantial, 
and, even in matters of form, some attention must be paid to 
the precedents, which have been established by long practice. 
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RICHARD GENTRY u. ROBEKT HAMILTON et al. 

1. Where a contract is made to convey scvcral contiguous tracts of land, 
not particularly designating each by metes and bounds, but stating 
that they contain "1,670 acres, more or less," and the plaintiff, the 
vendee, states in his bill that there is ascertained to be a deficiency 
of 355 acres, of the value of $1,266: Held,  that the words "more 
or less" used in the contract can not extend so far as to prevent 
the plaintiff's dernand for relief, the alleged mistake amounting to 
so large a number of acres and of such value. 

2. In  a suit for specific performance of a contract for the sale of land, 
either party is, as  a matter of right, entitled to have a reference 
upon the title. 

3. Except in a few excepted cases, on the coming in of the answer to  a n  
injunction bill, the Court will not permit the plaintiff to file 
additional affidavits for the purpose of contradicting the answer. 

Appeal from an  interlocutory order made in Ashe Court of 
Equity, a t  Fall  Term, 1844, his honor, Judge Battle presiding. 

The plaintiff filed (Iris bill, to obtain a decree for 
a specific execution of a contract, made in the year (37'7) 
1835, by Robert Hamilton, with him, for the sale of a 
tract of land lying in the county of Ashe, called the old fields of 
New River; and, also, for an injunction, restraining the 
defendants from proceeding at law on two of the bonds securing 
a part of the purchase-money. The  aid tract of land is repre- 
sented in tile writtcn contract set forth in the bill, as being 
ii composed of ten contiguous small tracts of land, containing, 

each, a certain number of acres, and making in all, about 1670 
acres, more or less." The price was $5,000, payable by install- 
ments; and the plaintiff executed his bonds to I-Ianiilton accord- 
ingly, and he took possession of the land, under the belief 
that he was to get the title to 1670 acres or thereabouts. But 
the bill charges that the tract of land, that Hamilton had a 
title to, was materially less in quantity and value than he had 
bound himself in his bond to convey. Ranlilton left the five 
bonds given for the purchase-money in  the hands of McDowell, 
the other defendant, for collection, and he removed to a foreign 
State. Three of the bonds for $1,000 caeh llavc been paid, 
and a part of the fourth bond. The plaintiff further says, that 
the fact turns out to he, that Hamilton had not title to con- 
siderable part of the land mentioned in the contract; some of 
the said lands are covered by b ~ t t e r  titles in third persons; 
and one of the t m  small tracts, mentioned in  the agreement, 
contains not more than one-half of the number of acres men- 
tioned. The plaintiff' sags, that he informed McDowell of i t  
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and also of his claim for a deduction in the purchase-money. 
IIe says, that he is ready to pay the residue of the purchase- 
money, after allowing him the proper deductions for the defi- 
ciencies in the qauntity of land as aforesaid, and take a legal 
caonveyance for what land Hamilton can make a good title for. 
Tn 1842, he caused a correct survey to be made of the said land, 
and instead of there being 1670 acres, that there wcre but 1315 
acres; leaving a deficiency of 355 acrcs, which the plaintiff 

estimates to be of the value of $1,266. He  says that 
(378) Hamilton assigned the two unpaid bonds to McDowell, 

after they became due; and he received thcm, with full 
knowledge of his, the plaintiff's equity; he has brought suit on 
them in Burke Superior Court of law. The bill then prays an 
injunction, staying the defendant's proceedings on the said 
bonds at law, and also a decree that Hamilton may execute to 
him a legal conveyance under the direction of the Court. 

The injunction then ksued as prayed for by the bill. -%t 
the next term of the court, McDom~ell only answered the bill, 
and said, that he did not believe there was any deficiency in 
the number of acres mentioned in  the said contract of Hamil- 
ton with the plaintiff: for ha understood and believed that, about 
the time the contract was made, a surveyor, by the name of 
Calloway, surveyed the land, and that his survey showed that 
there was no deficiency in the number of acres, mentioned in 
the contract. I Ie  admitted, that the two bonds in question were 
endorsed to him after they were due. 

At Spring term, 1843, the injunction was dissolved, as to 
all the moneys due on the said two bonds, except $1,266. At 
October term, 1844, the answer of Robert Hamilton ivas filed. 
H e  admits the contract as stated in the bond for title annexed 
to the bill, and also that plaintiff has paid a part of the pur- 
chase-money, as he has stated in his bill. He states, that he 
bclieves and has been informed, that thrre is not any deficiency 
in the number of acres mentioned in thc contract, but that if 
there be any deficiency, i t  must consist in mountain land, 
almost valueless for cultivation, and not worth t m  cents pcr 
acre. And he insists, that, if the plaintiff is entitled to a reduc- 
tion in the price, it should bo according to t h ~  value of the 
land in the place, where the deficiency may appear to be. B e  
admits that he assigned the two bonds to McDowell to collect, 
and to pay a debt due by his testator, Samuel P. Carson, to 
the bank, to which debt McDowell was surety. 

At the same October term, 1844, tlie Court permitted the 
plaintiff to make an additional affidavit in support of the 
injimction, which was read, to resist the motion made by the 
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defendants to dissolve the injunction, on the coming in 
of the answer of Hamilton. The motion to dissolve (379) 
was overruled by the Court, and the injunction was con- 
tinued, until the hearing of the cause. From this interlocutory 
decrrc, the defcndants,*by pcrmission of the Court, appealed. 

Dodge for the plaintiff. 
Eoyden for the defendants. 

DANIEL, J. The  plaintiff"^ equity rests on mistake, and by 
no means on the ground of fraud. The number of acres stated 
in the contract, although accompanied by the words "more or 
less," and the round sum $5,000 given by the purchaser, shows 
that the said nurr~be~s composed a principal part of the descrip- 
tion of the land sold. The small tracts of land, which were 
intended to make up the aggregate amount of 1670 acres, are 
not described, in the contract, by metes add bounds. The plain- 
tif-l: says, that there is a mistake in the description of the land 
of 355 acres, worth $1,266. The defendants in  their answer 
state, that they bel i~ve that there is no nlistakc in the qirantily 
of acres mentioned in the written contract; and they ground 
their belief upon an r r  parte survey of the land made by one 
Calloway. I t  is seen, a t  once, that the master is the proper 
person, who, by a report, can settle this dispute. The master 
can have a correct survey made, when and where the parties 
can attend; he can call witnesses before him, and examine them 
as to all pertinent facts. The words, "more or less" used in 
the contract, can not extend so fa r  as to prevent the plaintiff's 
demand, when the mistake amounts to so large a number of 
acres and of such a value as is stated in this bill. Leigh v. 
Crzcmnp, 36 K. C., 299, is an authority for the plaintiff. Again, 
i t  is a general rule, in a suit for specific performance, in which 
the single question is, whether thc vendor can make a good 
title, that the Court at  the present day directs a refcreirce to 
the master to enquire into the title; an8 this, even without the 
consent of the othw party. Broolw v .  Clarke, 1 Swanst., 551. 
Xh~lton, 1 Ves. & Eea., 519. Atkinson on Titles, 226, says that 
either party to the suit is, as a matter of right, entitled to have 
a refercnce upon the title. 

I n  a case like this, where the answers do not clear (380) 
up the doubt, it can not be expected that the plaintiff 
should be rcquircd tp part with his money, without first seeing 
his title to the land was well secured. I n  this Court the 
vendor has not a right to the price, if i t  be not seen that he is 
able and ready to convey thc land sold. 
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Secondly. On the coming in of the answer of Hamilton, the 
Court permitted the plaintiff to file an additional affidavit to 
repel the force of that answer. This was wrong. Except in 
a few excepted eases, though five hundred agdavits were filed, 
not only by the plaintiff, but by many witnesses, not one could 
be receivcd for the purpose of contradicting the answer. Clap- 
h a m  v. W h i t e ,  8 Qes., 35 .  Drewry o n  Injunct ion,  424. But 
we think, that there was enough in  the original bill to uphold 
the injunction to the hearing, notwithstanding the answers. 

PER, CURIAM. ORDERED TITAT a CERTIFICATE 

ISSUE ACCORDINGLY. 

C i t d :  Kirlcpatrich: v. Hami l ton ,  62 N.  C., 224; Wilcoxon . 
v. Callowny, 67 N .  C., 465; Anderson v. Rainey ,  100 N. C., 
335; C'ampbell 11. Cronly, 150 N.  C., 462. 

(381) 
WILLIAM P. FERlZAND, Admr., Etc., v. JAMES W. HOWARD, Exr. 

1. An oxecutor or administlator has no right to apply to a court of 
equity for its advice, when he claims the legal title, and anotlier also 
claims the legal title. The decision belongs to a court of law. 

2. A testator in 1814 bequeathed certain negro slavcs to his daughter A 
for her life, and after her death to her son K, and "should he die 
without lawful issuc," then over: Held f i r s t ,  that  the remainder 
over was too remote. Secondly, that the son dying in the lifetime of 
his mother, and leaving no father, his interest in the estate was to be 
equally divided between his mother and his brothers and sisters, 
both of the whole and half blood. Thirdly,  that the husband of 
the mother, who had the life estate, having survived her, hcr 
administrator must account to his administrator or executor for her 
share, after satisfying her debts, if any existed a t  the time of her 
death. Fourthly, that the husband, having kept possession of the 
slaves after the death of his wife, is bound to account with the 
estate of the son for the hires and profits after that tirnc. 

Cause removed from the Court of Equity of J o m ~ s ,  at  Fall 
Term, 1844. 

The plaintiff as administrator of Rilby Jones Ferrand, 
deceased, filed this bill, praying the advice of the Court, as to 
thc distribution of the personal cstate of his intestate. The 
facts appearing upolA t h ~  ; n l ~ a c l i n ~ ~ l  n r e  nc..fnllnwr. 

Rilby Jones died in 1814, leaving the will, in which he 
bequeathed as follows: "I give to my daughter, Ann R. Fer- 
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rand, two negro girls, Venus and Comfort, during her natural 
life, and at  her death to desccnd with their increase to my 
grandson, Kilby Jones Ferrand; and should he die without 
lawful issue, the same is to belong to my son Nicholas H. Jones, 
with all'their issue, to him, his heirs and assigns forever." 

The legatee, Kilby J. Ferrand, was the son of the legatee, 
Ann R. Ferrand, by her marriage with - E'errand. By 
a former marriage, --- Ferrand, the father, had several other 

I children; who are made parties defendants in  this suit. By 
the marriage with his wife Ann R., he had also several 
children bcsides Kitby Jones Ferrand, who are likewise (382) 
made defendants. After the death of the husband Fer- 

I rand, Mrs. Ann K. Ferrand married Joseph Whitby, and by 
that marriage she had also several children, who were all, i t  is 
admitted, born' in the lifetime of Kilby Jones Ferrand, except 

I 
Joseph C. Whitby. And as to the period of his birth, the bill 
states and he insists, that he was born or was in v e n t r e  sa m e y e  
at the death of Kilby J. Ferrand, while some of his brothers 
and sisters allege in their answers that he was not then in esse. 

IGlby Jones Ferrand died intestate and without ever having 
had issue, leaving surviving him his mother, then the wife of 
Joseph Whitby, his brothers and sisters by his father's first 
marriage, his full brothers and sisters, and also his sisters, by 
his mother's second marriage; and it is a point of dispute, as 
before mentioned, whether Joseph C. Whitby his maternal 
half-brother, was not then in esse. 

At the time of the deal 11 of Kilby Jones Ferrand, the negroes, 
bequeathed by Iiilby Jones as aforesaid, with their increase, 
were in the possession of Joseph Whitby, the husband of the 
tenant for life, and so continued until her death. After his 
wife's death, Joseph Whitby also retained possession until his 
own death, wliich happened some short time before this bill 
was filed. They were then delivered by Whitby's administrator 
to the present plaintiff, who had administered on the estate of 
Xilby J. Ferrand, and claimed them under the limitation in his 
grandfather's will. 

Nicholas H. Jones, to whom the ulterior limitation is made 
in  the will, survived Kilby Jones Ferrand, and then died 
intestate, and Edward S. Jones administered on his estate. 

The bill is filed by the administrator of the intestate, Kilby 
Jones Ferrand, against the administrator of Nicholas H. Jones, 
and against the administrator of Mrs. Ann X. Whitby, and 
the administrator of Joseph Whitby, and against the full 
brothers of the intestate, and the half-brothers on the part  of 
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his father, and the half-brothers and sisters on the part of 
his mother, and the administrators of such of thcrn as have 

died since Rilby J. Fcrrand. I t  states, that the intestate 
(383)  owed no debts, and that the plaintiff is dcsirous of dis- 

tributing his estate and will be ready to do so; as soon 
as it can br ascertained what constitutes thr estate to be 
divided, and among whom it is to be divided. But upon 
those points the bill alleges the plaintiff is put to a diffi- 
culty in several particulars. The first is, that the defend- 
ant Edward S. Jones claims from the plaintiff the negroes 
and their increase, under the limitation to his intestate, 
Nicholas 13. Jones, on the event of the death of Kilby J. 
Ferrand without issue; whereas, the plaintiff insists that the 
limitation to Nicholas H. Jones is too remote, and that those 
negroes vested absolutely in R i b y  J. Ferrand and now form 

. part of his estate. A second doubt is, whether the mother of 
the plaintiff's intestate was cntitlcd to a distributive share of 
these negroes, as one of the next of kin; and if so, whether 
that should go to her children or to the administrator of her 
surviving husband, Whitby. A third doubt is, whether, if 
Joseph Whitby's administrator be thus equitably interested 
in the ncgrops, he ought not to account for the profits of the 
slaves from his -wife's death until thcy were dc1iverc.d to the 
plaintiff'. And a furthcr doubt is, whether Joseph C. Whitby 
be entitled to a distributive share of the estate. 

The defendants have all answered and do not controvert 
the facts stated in the bill, except as aforesaid, that some of 
them do not admit that Joseph C. Whitby was in esse at the 
death of the intestate, while he insists, upon information, that 
he was. 

J .  W .  Bryan and Tredall for the plaintiff. 
b. H. Rryan and Washington for the defendants. 

RUFFIN, C. J .  The bill can not be sustained against thc 
adrrrinistrai or of Nicholas H. Jones. The Court entertains 
bills very liberally for an executor against those who claim 
under the will, and for whom he is trustee, for the purpose 
of settling the construction, where there is a fair  doubt. But 
the present plaintiff does not stand in that relation to Nicholas 
H. Jones' administrator. On the eoqtrary, they both claim 

the legal estate in the slaves in remainder after the 
(384) death of Mrs. Ferrand. I t  is not the case of trustee 

and cestui que trust, but purely of opposing legal titles. 
The plaintiff is in possession, and says that this defendant sets 
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up a legal title to the negroes, and he prays that the Court of 
Equity will determine, which of the two has the better title 
a t  law. There Is no such jurisdiction. There is no occasion 
for it, for if the plaintiff has the better title, he may safely 
make distribution-if he has not the title, then, if he, and 
those for whom hcl is trustce, will only have patience for the 
short space of three years, he will get a title by the statute of 
limitations, unless the opposite clairnant should sue at law, 
and in that caase the questioil will be litigated in the proper 
forum. The bill must therefore be dismissed as to Edward S. 
Jones, and with costs. This would render it unnecessary to say 
anything on the constructiorl of the will, but as the questiori 
is as plain as it can be, and it may be satisfactory to the parties, 
the Court will give an opinion on it. 

The hrsf ruuestion nut to the Court is. whether the limitation 
over in the ki l l  of kilby Jones to ~ i c h o l a s  H. Jones. is good 
in  law? Answcr: I t  is not good in law. I t  has been decided 
in numerous cases, both in England and this country, that 
such a limitation to take effcct after the dying of another per- 

" son wilhout issue," is too remote, and therefore void. Gowler 
I). C'ndby, 4 Eng. C. L., 163, cited by the defendant's counsel, 
was a bequest of two terms for years in houses, to the testator's 
daughter and her childyen, and in default of such issue, and in 
case of her death, to A. and B. The limitation over was held 
not too remote, bccause it was to take effect on his daughter's 
dying without children. The words "such issue" were explained 
by the antecedent word "chilcEren." That case is very dis- 
tinguishable from the one now before us, which has no word or 
words in the clause, to tie up the words ("and should he die 
without lawful issue") to the time of the death of Kilby J. 
Eerrar~ d. 

Secondly. The vested rernainderman, Kilby J. Ferrand, har- 
ing died intestate without leaving father, wife or issue, 
in  the lifetime of his mother, she is lo be considered (385) 
as one of his next of kin, and to take a share of his 
personal estate, with the intestate's brothers and sisters of the 
whole and half blood, and the representatives of those brothers 
and sisters that were dead at the time of the death of the 
intestate. Rev. Stat., ch. 64, see. 1. And as she died before 
her husband, Whithy, her administrator must account to his 
executor for her share after satisfying hcr debts, if any existed 
at  her death. 

Thirdly. I s  not Whitbp's executor bound to account to the 
plaintiff for the rents, hires, and profits of the said slaves, as 
Whitby kept possession of them after his wife's death, up to 
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his own death? We think that he is, as Whitby kept possession 
of the slaves, and used thcm after the death of his wife. The 
slaves belonged to Kilby Jones Ferraizd, immediately on the 
death of his mother. The account rnust be taken, making all 
just aud equitable allowances to Whitby's executor for the 
raising and maintaining the said slaves up to the time they 
were delivered over to the complainant. 

Fourthly. I s  Joseph C. Whitby, the half-brother of the intes- 
tate, K. J. Ferrand, entitled to a dislributive share of the 
personal estate of R. J. Fcrrand, as he was born (as is alleged) 
after the dcxth of thc intestate? He  states in his answer, that 
he is an infant, and that whether he was born or in esse before 
or after the death of the intestate, he is ignorant. I f  he was 
born bcfore, or in vmhe  sn, mere, he is entitled to a share; 
if not, he is not entitled. And an inquiry must be made by the 
master, to ascertain whether hr was born, or in ventre sn mere 
at the time of the death of Rilby ,J. Ferrand. 

The plaintiff murt pay t h ~  costs to Edward S. Jones out of 
his own pocket. The other questions have so little doubt in 
them, that wc have heen inclined to nmke him pay aL1 the costs; 
but as the next of kin make no objection to the s u ~ t ,  we think 
thosr costs ought to be paid out of the fund. 

PER CUR~AM. DECREED ACCORDINGLY. 

(386) 
JOHN B. ALLEN, ddrnr., Etc., v. JOHN WOOD. 

1. The right of a surety to have contribution from his co-surety, in 
equity, is not fouuded upon any principle of contlact, but is the 
result of natuial justice. 

2. When one surety brings a bill for contribution against a co-surety, he 
should at  least allege that the principal is insolvent, so that he can 
have no redress against him. For the equity of a plaintiff, seeking 
contribution from a co-surety, lies in the insolvency of the principal. 

3. Whcre money is advanced by the principal to one of the sureties, to 
discharge the debt, before the debt is actually discharged, the co- 
surety may file his bill in equity for an  account and for relief. 

4. But if the money is paid by the principal after the debt hh.ts been dis- 
charged by the sureties, to one of two sureties, to reimburse both, 
then the co-surety has his remedy against the surety ieceiving the 
money, by an action a t  law for money had and received, and, there- 
fore, can not support a suit in equity. 

Cause removed f ~ o m  thc Court of Equity of JOHNSTON, at 
Fall  Term, 1844. 

The bill sets forth, that the defendant and William B. Allen, 
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ALLEN a. WOOD. 

the intestate of the plaintiff, became the sureties of one Joshua 
B. Wood, and one H. C. Ennis, on a note for on(. thousand 
dollars, to one Robert W. Sneed; that a suit was brought on 
said note against all ihe obligors, except Joshua B. Wood, 
who had removed from the State, and judgment obtained 
against all the defendants to the action for the sum of $953.28, 
with interest; that on this judgment, execution issued against 
all the defendants, and was discharged by the said William 

I B. Allen aiid the defendant John Wood, in equal proportions. 
The bill further slates, that, some short time after the judg- 
ment was obtained, the defendant received from Joshua R. 

I Wood, one of the principals in  the bond or note, thk sum of 
$300 or $350, with directions to apply it to the payment, as 
far  as it would go, of the said execution, to the equal 
benefit of the said intestate and the said defendant, and (387) 

I should said execution have been discharged by the 
sureties, that one-half of said money should be paid over to 
thc said intestate, or to his use and benefit. I t  then charges, 
that the defendant had applied the whole of said money, so 
received, to his own individual use, and that he has refused, 
though often requested so to do, to pay over to the said intcs- 
tatc, in his lifetime, or to the plaintiff, since his death, any 
portion of said money, and that by receiving the money in the 
way he did, and for the purposes alleged, he became a trustee 
for the said William B. Allen, the intestate, for one~half 
thereof. 

I t  then prays, that the defendant may bv decreed to pay 
over to the plaintiff one-half of the money so received. 

The answer admits the statements made in the bill, as to 
the suretyship, and the payment by the intestate and himself, 
in equal portions of the judgment obtained by Robert W. 
Sneed, against all the parties to the bond, except Joshua B. 
Wood. and the amount of the judgment. I t  admits that the 
defendant did receive from Joshua R. Wood the sum of $350, 
but denies that he was directed by said Joshua B. Wood, or 
in any manner instructed, io apply the same equally, for the 
benefit of the said William B. Allen, on account of their said 
suretyship, or towards the of said exccution; dcnies 
he ever admitted to the intestate or any other person, that the 
money so received was to be applied to the equal benefit of him- 
self and said intestate, or that said intestate was to derive 
any benefit therefrom, but that he believes it was sent to him, 
for his sole benefit, on account of his being liable as the surety 
of said Joshua B. Wood. 
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The answer further admits the death of William 13. Allen, 
and that the plaintiff is his administrator. To this answer 
there is a general replication, and proofs having been taken, 
the cause was transmitted here for hearing. 

G. W .  Haywood and Miller for the plaintiff. 
J .  H. ~~~yan for the defendant. 

NASII, J. The right of a surety to have contribution from 
his co-surety is not founded upon any principle of con- 

(388) tract, but is the result of natural justice, upon the maxim, 
qui sentit c*ornmodurn, sentire debet onus. 1 Story Eq., 

471. The plaintiff alleges, that the money received by the 
defendant from Joshua B. Wood, was paid to him for the 
mutual benefit of him, the defcndant, and the intestate, William 
B. Allen. This, by the answer is denied, nor is there any 
sufficient testimony to show the fact was, as is alleged in  the 
bill. The evidencc only proves, that ihe defendant, at  different 
times, said he had lived an honest man, and he intended to die 
one, and the intestate should have one-half of the money. This, 
to us, rather confirms the answer; he did not think it honest, 
and perhaps he was right, to keep to his own use, the whok 
of the money. I t  was, however, a matter within his own dis- 
cretion. The pleadings do not very clearly establish, when the 
money was received, whether before or after the execution was 
discharged. We rather, however, think it may be gathered to 
have becn before, and if so, the plaintiff would have been 
entitled to contribution, if the bill had been properly framed. 
Pcrhaps the facts would not justify a statement, different from 
the one made, if so, the plainiiff has no equity. There were 
two persons, principals in the bond or note, Joshua B. Wood, 
and Hcnrp Ennis, and neither of them is made a party to the 
bill, nor is it allc,y:.~d that they are insolvent and unable to 
pay to the plaintiff what his intestate paid. For aught that 
appears in the case, both thcse individuals arc perfectly solv- 
ent, and Ennis map now be living in the county of Johnston, . 
where this bill is filed. The equity of a plaintiff lies in  the 
insolvency of the principals, where he is seeking contribution 
from a co-surety. Williams v. Helm&> 16 6. C., 159. Raineqj 
11. Ynrborough, 37 N. C.. 257. Bell v. Jasper, 37 N.  C., 200. 
Ma.yhew v. Cric;kett, 2 Swans., 185. Daring v. Winchelsea. 
1 Cox. 218. And the reason is obvious-the co-surety is bound 
to answer only in the place of his principal, and, if he is able, 
it is the duty of the surety, who has paid the debt to look to 
bin?; if he is not able, he then, and only then, has a right to 
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seek his redress from his co-surety. I n  this case accord- 
ing to the answer, and there is nothing in the evidence (389) 
to contradict it, the money was sent to him by Joshua 
to indemnify him, and when called on by the plaintiff' he might 
well answer, go to the principal Wood or to the principal Ennis, 
they will pay you what you have advanced. They are able to 
do so. 

1% is not very plain to us, upon what ground the complainant 
places his right to redress, whcther as a surety seeking contri- 
bution from a co-surety, o r  upon the ground that the defendant 
has received, from one of the principals, after the execution 
was discharged, a sum of money, which was paid to him, for 
the joint benefit of the defendant and his intestate. I f  the 
former, for the reasons above given, the bill can not be sus- 
taincd. Neither can it be sustained on the latter ground. I n  
that case, if true, his claim would be purely a legal one, to be. 
enforced in a court of law, by an action of assumpsit for money 
had and recseiv~d to his use. He  can not have redress in this 
Court for it. 

Citeld: Dudley v. Bland, 83 N.  C., 224; Adams v. Hayes,  
120 N. C., 387. 

BENJAMIN B. SMlTH v. JOHN McLEOD. 
(390) 

1. Whenever a collateral security on the property of thc principal is 
given to or obtained by a creditor, by whatever means, i t  amounts to 
a specific appropriation of those effects to the debt, and theiefore the 
surety is entitled to the benefit of it, as well. as the creditor; and 
the creditor is under a duty to the surety, which will be enforced in 
equity, not willfully to impair the security or omit to enforce satis- 
faction of it. 

2. The act directing that injunctions shall issue but within four months 
after the rendition of a judgment a t  law, is only directory to the 
judges; and forms no ground for dissolving an injunction after the 
defendant has appeared and put in his answer to the bill. 

Appeal from an interlocutory order of the Court of Equity 
of WAKE, at  Fall Term, 1844, his honor, Judge Caldwell presid- 
ing, which order directed the injunction, which had been ob- 
taincd i n  this case, to be continued to the hearing. The facts 
disclosed by the bill and answer were as follows: 

On 26 October, 1839, William W. White gave a bond for the 
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sum of $1,641.16, in which Johnson Busbee and the plaintiff 
joined, as his sureties, and which came by assignment to the 
Trustees of the Rex Hospital Fund. .They brought an action 
on the bond in Wake County Court, and obtained judgment 
against all the obligors in November, 1842, from that, the 
defendants appealed, and at  the next tern1 of the Superior 
Court, which was on the first Monday of April, 1843, judg- 
ment was rendered against White, Rusbre and Smith, and the 
sureties for the appeal. At the same term of the Superior 
Court, a judgment was rendered in favor of one Johns, for 
about $600, against the same persons, and also one, in favor 
of one Atkins, for about $700, against White, Busbee and 
Smith. The three judgments made, together, upwards of 
$3,000. Writs of f i e r i  f a c i a s  were taken out on all the judg- 
ments, and delivered to the sheriff, in April, 1843, and served 

on certain property of White on 4 May, following, and 
'(391) that mas all the property he had. 

At May term, 1543, of Wake County Court, which 
was on the third Monday, the defendant, John McLeod, ob- 
tained two judgments against the said White and Busbee for 
$3,269.72, in the whole, besides costs; and at  the same time 
judgnents were rendered in  favor of other persons, against 
White and Busbee, for about $1,530.28. 

A few days before the county court, but after the issuing 
of the executions from the Superior Court, Johnson Busbec 
conveyed to trustees, a11 his visible estate (except certain of 
his slaves) upon trust, to sell and pay certain debts of his own, 
which exceed in amount the valu4 of the effects assigned. 
Writs of f i e r i  f a c i a s  were taken out in May, on the judgments 
in the county court, and delivered to the sherig; and, as thc 
latter executions could not reach the property conveyed by 
Rusbce, in his deed of trust, and those from the S ~ q e r i o r  
Court could, because their t es te  was prior to the execution of the 
deed, McLeod requested the sheriff to serve the executions from 
the Superior Court on the property conveyed by Busbee, and 
leave the property of White and the negroes of Busbee, which 
he omitted to convey, for the satisfaction of the county court 
executions. But the sheriff declined doing so, and levied the 
executions from the Superior Court on the said negroes of 
Busbee, as being of prior teste,  and entitled to the preference, 
and, subject thereto, he levied the county court executions on 
the same property of White, and the same slaves of Busbee; 
and he made known, that he would apply the proceeds of sale 
to the cxecntions according to their legal priorities; and White 
and Smith united in a request to him, that he would do so. 
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With the view of saving his own debts, McLeod then purchased 
the judgment of the Trustees of the Rex Hospital, and took an 
assignment of it, and gave the sheriff notice thereof, and, inas- 
much as none of the executions designated any of the parties 
as sureties, he again required the sheriff not to proceed further 
on the Rex Hospital's execution, against the property of White 
and the negroes of Busbee, so levied on, but to sell the 
same under the other executions. But the sheriff, at  the (392) 
instance of White and Smith, slill persisted in his previ- 
ous determination, and, in consequence thereof, McLeod with- 
drew the Rex Hospital cxecution, from his hands. The sheriff 
then sold White's property for $2,372.50, and Busbee's negroes, 
that were left out of his deed, for $2,967.15, in all, $5,339.65. 
I-Ie did not, however, pay over those moneys to the plaintiffs 
in the executions, but returned the special matter and submitted 
it to the courts to decide, to which of the creditors, and in  
what proportions, it should be paid. After the sale, McLeod 
again delivered to the sheriff the Rex Hospital cxecution, and 
required him to serve it on the property of Smith, and on that 
of Rusbee, conveyed by the deed of trust, which he did, and 
returned the levies to the Superior Court, at October term, 
1843. At that term, i t  was also decided, on the sheriff's return, 
that thc executions from the Supcrior Court in  favor of Johns 
and Atkins, should be first satisfied out of the proceeds of 
White's property, and the rwidut. of the whole sum of $5,339.65, 
applied to the judgments in the county court, pro rata. McLeod 
then sued out a vcndi t ioni  exponas on the levy on the property 
of Uusbee and Smith returned on the Rex Hospital's execution 
and delivered i t  to the sheriff on 20 October, 1843. 

On 29 March, 1844, the plaintiff filed this bill against 
McLeod, in which he prays for relief and an injunction. I t  
states, that the plaintiff applied to Busbee to join in  the suit, 
and that he had refused, and has become insolvent, and makes 
the same allegations as to White. Upon the biIl and the usual 
affidavit of the truths of its allegations, an injunction was 
granted in vacation. 

The answer sets forth the facts much as they appear in  thk 
foregoing statement. I t  admits, that White is insolvent and 
has no property; and it statcs, that Busbee's assignment did 
not include any debts that might be due to him, but i t  admits 
that he has no visible property except that assigned, and that 
he is reputed to be insolvent. The defendant denies, that, 
when he purchased the judgment from the Trustee of the Rex 
Hospital, he knew that Smith and Busbee were sureties, 
though he now admits s ~ ~ c h  to be the fact. The answcr (393) 
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further insists, upon the delay in filing the bill, for more than 
four months after the decision of the Court as to the appli- 
cation of the money raised by the sheriff. 

The defendant moved upon his answer for a dissolution of 
the injunction, but, his Honor refused the motion, and ordered 
the injunction to stand until the hearing, but allowed the 
defendant an appeal. 

I yedell for the plaintiff. 
Badger. for the defendant. 

RUFFIN, C. J. The question on which the merits of this case 
depend, has been fidly settled by previous dccisions of this 
Court. The judgment of the court of law was perfectly cor- 
rect, that none of the money in the sheriff's hands was appli- 
cable to the debt in the name of the Rex Hospital; for the 
question there was between the plaintiifs in the several exe- 
cutions, and, as this execution had been withdrawn before the 
sale, the sheriff could not apply any of the money to it, but 
was bound to apply i t  to the executions under which he m6de 
the sale. But, still, the question remained, what effect the 
conduct of the creditor, in withdrawing the execution under 
the circumstances then existing, ought to have on his right in 
equity to raise the debt out of the surety. We think it clear, 
that, as far as he would have got satisfaction out of the prop- . erty of the principal debtor, if he had let the execution have 
its course on the levy, to that extent thc surety is discharged. 
Cooper v. W i l r o z ,  22 N. C., 90, and Nelson  11. Tfil l inms, Tbid., 
118, are directly in point. The principle is, that, whenever 
a collatcral security on the propcrty of the principal is given 
or obtained, it amounts to a specific appropriation of those 
effects to the debt; and, therefore, thc surety is entitled to the 
benefit of i t  as well as the creditor, and the creditor is under 
a duty to the surety not willfully to impair ihe security or 
onlit to enforce satisfaction on it. I t  mas urgcd on us at  the 
bar, that there was R distinction between the case of Nelson v. 
V d l i a m s ,  and the prcsent in this; that in the former, the 
security on the property of the principal by the fieri fncias was, 
at the instance of the surety, and by an apeement between 
him and the creditor, and was expressly for the purpose of 
obtaining an indemnity to the snrcty. Tt might be replied. if 

necessary, that in poiill of fact, this is substanbially the 
(397) samc case. But i t  is not necessary to compare the cases 

in that respect, for the truth is, that the circumstances 
alluded to, though noticed in tbe opinion of the Court, because 
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existing in  that case, had no influence upon that decision. Care 
was taken to Ict that be seen by saying, that "the surety is 
entitled to every collateral security which the creditor gets into 
his hands, and that, as soon as it is created, and by whatever. 
means the security's interPst in i t  attaches, and the creditor 
can not impair it." Several instances of the application of the 
principle, are then noticed, in which the supposed securities 
were not obtained at  the instance of the surety. The wrong 
done to the surety by the creditor, is not defeating an effort 
by the surety to obtain an indemnity; but i t  consists in  this, 
that the creditor has a security for his debt on the principal 
debtor's' own property, and has destroyed or departed with 
the same to the prejudice of the surety. Therefore, i t  was said 
in  Nelson v. Will iams,  that i t  was immatcrial by what means 
the security was crealed, and, in so saying, the Court adopted 
the language of Lord Eldon. I n  Mayhew v .  Criclcett 2 
Swans., 191, he said "the circumstance, that the plaintiffs (the 
sureties) did not know that thc defendants (the creditors) held 
a warrant of attorney, was of no consequence, because sureties 
are entitled to the benefit o'f every security which the creditor 
had against.the principal debtor, and whether the surety knows 
of the existence of illlos~ securities or not is immaterial." Upon 
that ground, he held in that case, that where the creditor had 
taken a separate judgment againsl the principal debtor, and 
took his goods in execution, and then withdrew the execution- 
all, without the knowledge of the surety-it was a discharge 
of the wrety. I n  the present case, the sureties knew of the 
security created by the levy on the principal's effects, and i t  
was the only mcans of saving themselves from loss, and they 
urged the creditor to proceed on i t ;  but he withdrew the exe- 
cution for the exprcss purpose of throwing the loss of this debt 
upon the sureties, because, thereby, he hoped to savc another 
debt of his own, the execution for which was posterior to 
that of the hospital. (398) 

I t  was said at  the bar, that the sheriff might have 
arranged the executions so as to raise the largest possible 
amount of the execution debts, by satisfying the Superior Court 
executions out of the property of Busbee and Smith, and apply- 
ing White's property and Busbcr's negrocs, that were  lot con- 
veyed, to the county court executions; arid that, if the sheriff 
had done so, thosc sureties could have had no redress against 
him. And it was thence inferred, that the defendant is not 
to blame for bringing about a state of things, for which the 
sheriff, if effected by him, would not have been responsible. 
But  the consequence does not follow. Thr sheriff proceeds in 
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obedience to his writs, and therefore their mandates justify 
him, and he is not bound to enter into any equities between 
any of the parties. But, if the creditor attempts to have a use 
made of the writ, which, however legal, is inequitable, a Court 
of Equity will restrain him. Therefore,' the legal irresponsi- 
bility of the sheriff, for discharging the property of the prin- 
cipal debtor and seizing that of the surety. Eason v. q e t w a y ,  
18 N. C., 44, does not establish the liberty of the creditor to 
bring about the same state of things. It may be true, also, 
that the sheriff and the creditor might arrange the executions, 
or, if the expression may be allowed, marshal the debtor's 
property, so as to raise the largest sum for the creditors. But 
that can only be allowed in equity, if at  all, in respect af a 
defendant, who is liable for all the debts, and whose property is 
in such a state, that only a portion of i t  can be reached by one 
of the executions, while another execution may cover the whole. 
Such, for example, may be the case of Busbee, against whom 
all of the judgments, both in the Superior Court and county 
court, were rendered. To him, therefore, i t  was immaterial, 
as White's property was sufficient to pay them all, whether 
this or that one had the benefit of that property. For that 
reason it may also be, .that the creditor might properly obtain 
satisfaction of the Rex Hospital execution out of the property 
conveyed by Rusbee in the deed of trust. But, with those ques- 

tions we now have no concern. They arise between per- 
(399) sons not before us. Smith was liable only for the judg- 

ments in the Superior Court, and was not a party to 
those in the county court. The only question which arises 
upon this appeal from an interl~cutory decree is, whether the 
injunction should be .continued for any and what part of the 
debt, so as to restrain the creditor from raising it from the 
present plaintiff. Now, as between Smith and the creditor, the 
latter is bound, as we have seen, not to have given up the 
securities he had for the debt. Even if he could, as against 
Busbee, levy the whole of the debt out of his property, yet 
he could not rightfully do so in  respect to Smith's responsi- 
bility, because as soon as Busbee's property had paid the debt, 
an action would arise to him against Smith for contribution; 
whereas, White's property, as far  as it went, would, if applied, 
have been an absolute discharge to all concerned. When, there- 
fore, the execution was levied upon White's property, and also 
upon Busbee" negroes, and was the preferable lien upon both 
of those funds, McLeod ought not to have discharged those 
properties therefrom, and caused them to be applied otherwise. 
I t  is clear, therefore, that the injunction should have been 
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continued, at bast, partially. And as far  as we can conjecture, 
i t  might properly have been dissolved for, probably, three or 
four hundred dollars, or even a little more. But in the present 
state of our information, we are unable to see the precise sum, 
for which the injunction should have been continued, or for 
which i t  should have been dissolved. I n  the first place, i t  is 
admitted, that White's property brought $2,372.50, and that 
the executions of Johns and Atkins, said to be about $1,300, 
exclusive of interest and costs, were satisfied thereout. With 
that application of the fund, the plaintiff, Smith, has no 
cause of complaint, inasmuch as he, like Busbee, was bound for 
both of those debts as well as that to the Rex Hospital. 

I I t  was therefore immaterial to White and his sureties, 
whether the deficit exist as a balance due on one of the exe- 

t cutions or as balances on all of them. After satisfying Johns 
and Atkins, there would be a residue of ten or twelve hundred 
dollars of the proceeds of White's property applicable 
to the Rex Hospital's judgment, which would, probably. (400) 
leave $700 or $800 thereof, to be paid by Busbee and 
Smith. Busbee's share thereof, was raised out of the sale of 
his nrgroes. We spcak of i t  as having been raised, because, 
although, as between the creditor and Busbee, the former m a y  
still be at  liberty to proceed upon the levy on this execution 
on the other property of Busbee, yet, !for the purpose of 
exonerating Smith in this Court from liability for Busbee's 
half of White's deficit, the money is to be considered as having 
been raised, inasmuch as the sales of Busbee's property, on 
which the execution was levied, and which was applicable to i t  
in the first place, exceeded Busbee's share of the deficit, and 
has been received by McLcod. Therefore, the injunction should 
have been dissolved only for the amount of Smith's share of 
the deficit-supposed to be, as before mentioned, thser or Sour 
hundred dollars. Probably, that could soon h a d  been estimated 
by the master, from the executions and sheriff's returns, shew- 
ing the debts, interest and costs. And if either of the parties 
had so moved, i t  would have been the correct course to have 
ordered that estimate, and required the plaintiff to pay into 
court his half of the balance found, and on those terms only 
continued the injunction. But, as the Court could not ascer- 
tain the balance from the pleadings, and there was no com- 
putation asked for, but the defendant moved peremptorily for 
a dissolution generally for the injunction, we do not see what 
course the Court could have pursued, other than that, which 
was adopted, of continuing the injunction to the hearing, at  
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~ h i c h  time only can the Court refer a cause to the master, 
properly speaking, for an account. 

The Court holds that the delay in  filing the bill, for more 
than four months, is not a ground for dissolving the injunction 
in this case. Perhaps it may be the proper construction of 
the Act of 1800, that i t  embraces only those cases in  which the 
bill is founded on an equity existing at the time the judgment 
at  law was obtained-which seems to be the obvious purview 
of the act. But mhethcr that bc so or not, we are of opinion, 

that when the dcfendant answers, and the plaintiff's 
(401) equity is apparent upon the answer itself, the injunction 

should not be dissolved, although i t  may have been at  
first iniprovidently granted. The Legislature did not mean, 
that no re l i~ f  should be given in the Court of Equity against a 
jud,pent at  law more than four months old. The act has 
ncver been regarded as a statute of limitation, constituting a 
peremptory bar to a bill, or to granting an injunction. I t  is 
directory to the Judges out of Court not to grant injunctions 
on the bill, and the usual affidavit of the plaintiff to its truth; 
and it was not meant to alter the jurisdiction in court. By 
the original course of the Court of Eqnity, an injunction was 
not ordinarily granted before answer or a default in  not an- 
swering. But as our courts sit but twice in the~vear.  and only 
for short periods, i t  became necessary to authorize Judge th 
grant t h e  writ err pan% in  vacation. Then the restriction of 
the Act of 1800 was provided as a proper guard against the 
abuses, that might grow up from those preliminary injunctions. 
Rut when thc time comes for a defendant to answer, and he 
fails to do so, or he comes in with his answer, and upon its 
face an equity for the plaintiff is seen, the old jurisdiction of 
the Judge in Court exists to award an injunction, as ancillary 
to thc relief, to which the plaintiff will unquestionably be 
entitled in.the progress of the cause. Therefore, if, in such a 
case, an injunction had been grantcd by a Judge in  vacation, 
however improvidently, it would be idle to dissolve i t ,  because 
in the next breath the Court would be obliged to award one 
on t h ~  answer to the same effcct. That the act has not been 
reyardcd a s  crcatiog a bar, upon the very s h o ~  t period men- 
tioned in it, js seen from Pugh u. M u y w ,  11 N. C., 362, in 
wl l i~h  it was held, that where the defendant is fully secured, 
by the payment of the money into court, the purpose of the act 
is fulfilled, and the injunction may properly be awarded on 
the bill in vacation, after the time prescribed in the act. 
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Cited: Hull v.  Bobinson, 30 N. C., 61;  Lloyd v. Whitley, 
321; Bevis v. Landis, lh . ,  314; Thornton v. Thornton, 63 
N. C., 213; McCoy v. Wood, 70 N. C., 129; Hamilton v. 
Xooney, 84 N. C., 12 ;  Bank v. Homesley, 99 N. C., 533; Be71 
v.  Howerton, 111 N. C., 71. 

EZRL4 A .  XHARPE v. JOEL B. KING. 
(402) 

I 
1. I t  is a rule in equity, on the subject of injunctions, that, where, by the 

I 
answer, the plaintiff's whole equity is denied, and the statement in 
the answer is credible, and exhibits no attempt to  evadc thc material 
charges of the bill, the injunction will be dissolvcd. 

2. Where a party referred matters in contest between himself and another 
to arbitration, and, after the award was made, he had full time and 
opportunity to examine it, and then gave his bond for the amount 
awarded against him, he can not afterwards have relief upon thc 
ground of errors in the award. Equity is no more bound to take 
c a n  of those who can take care of themselves and will not, than is 
a court of law. 

Appeal from an interlocutory decree of the Court of Equity 
of IREDELL, at Fall Term, 1844, his Honor, Judge Manly 
presiding, ordering the injunction llcretofore granted in  this 
case to be dissolved. 

The matters contained in the bill of injunction and the 
answer thereto are stated in the opinion delivered in this Court. 

Alexand~r, Bo?yden and Iredell for the plaintiff. 
Osborne and J. H. Bryan for ihe defendant. 

NASEI, J. The plaintiff in  his bill charges, that a copartner- 
ship existed between himself and the defendant, and that, hav- 
ing closed their business, they agreed to select two individuals 
to settle and adjust their accounts, agreeing to abide by their 
award; that, accordingly, Mr. Sharpe and a Mr. Cowan were 
selected as the arbitrators, to whom all matters in  dispute 
were submitted; that the a~bitrators proceeded to the discharge 
of their duties, and in due time made up their award, to which 
he objected, and it was by him and the defendant referred back 
to the same individuals, who again examined the accounts 
and made another award, based upon the first. And upon the 
return of this last iudgment of the arbitrators, he gave to 
the defendant his bond to perform the award; that, upon 
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(403) this bond, suit had been brought against him, and a 
judgment obtained by the defendant; and he prayed, 

among other things, for an injunction to stay him from collect- 
ing the money. The ground, upon which he asked for the 
injunction, was, that in  their award, the arbitrator had made a 
mistake, in this, among other items; that they had charged 
him with the sum of $1,553.59, whereas, they ought to have 
charged him only with the sum of $109.04, and that, upon a 
fa i r  settlement of the accounts, the defendant would be largely 
indebted to him. The bill further states, that the first award 
of the arbitrators was made on 22 December, 1841, and con- 
tained this error, which was transferred, by the arbitrators, 
into the second award, which was made and returned on 17 
March, 1842, and that he executed the bond, on which judg- 
ment was obtained, in ignorance of the error existing in it. 
An injunction was granted agreeably to the prayer of the bill. 

The answer denies that the arbitrators made any mistake 
in stating the accounts, or that there was any error in the 
award made by them; and avers, that the item of $1,553.59, 
to which the complaint now excepts, was a just and proper 
charge against him, and that he did not owe the complainant 
anything. I t  further states, that when the second award was 
made and handed to the parties, i t  was deliberately read over 
to the plaintiff, who made no objections, and, with a full knowl- 
edge of its contents, executed the bond, upon which judgment 
was obtained. I have stated only such portions of the bill and 
answer, as have a material bearing upon the question before 
this Court. Before the coming in  of the answer in the Court 
below, the injunction was, upon the motion of the defendant, 
dissolved, and from that interlocutory order, an appcal was 
taken to this Court, and our only inquiry is, whether there is 
error in that order. We ihink there is none. The plaintiff's 
equity is fully met by the defendant's answer, in each particu- 
lar. He  swears, there is in the award of the arbitrators no 
error, but that its statements and conclusions are just and true. 
It is a rule in equity, on the subject of injunctions, that, where 

by the answer the plaintiff's whole equity is denied, 
(404) and the statement in the answer is credible, and ex- 

hibits no attempt to evade the material charges of the 
bill, the injunction will be dissolved. Moore v. H y l t o n ,  16 
N. C., 429. We see no attempt in the answer. to pass by the 
allegations of the bill; it is full, and, so far  from being incredi- 
ble, i t  is fully sustained by the two awards, copies of which 
are appended to the plaintiff's bill. We have looked into the 
awards, and find that the investigations, made by the arbi- 
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trators, was a most minute and labored one. The accounts 
appear to have been gone fully into, and, after having their 
attention drawn to these alleged errors in the first award, up011 
a reconsideration of their report, they reaffirm them. There is 
not the slightest insinuation in the bill against the integrity 
of the arbitrators. Again, one of the grounds upon which the 
prayer for the inj~mction rests, is the allegation of the plaintiff, 
that he did not, at  the time he executed the bond, know of 
the existence of the errors in the award of the arbitrators. 
This is, under the circumstances charged in the bill, an extra- 
ordinary allegation. The plaintiff states, and the awards show 
the fact to be so, that the material errors alleged to be in  the 
last, were contained in the first award, and that he was dis- 
satisfied with the first, because of its errors, and that the arbi- 
trators took ihe first award as the basis of the second. But, 
beside this, the defendant swears in  his answer, that, before 
the plaintiff executed the bond, the award last made was 
deliberately read over to him. This award was made on 17 
March, 1842, when the bond was executed. Jud,ment is ob- 
tained on the bond in August, 1843, and the bill is filed 12 
December, 1843. The case shows, that the plaintiff had availed 
himself of the award, so far as to collect the debts assigned 
him by it, or a portion of them. 

The case is not before us for hearing, but only on the motion 
to dissolve the injunction. 

I f  the plaintiff was ignorant, that the last award contained 
the same error that the first did, which the statements of the 
bill and answer do not permit us to believe, i t  was his own 
fault;  if he had given himself the trouble to examine 
it, he would have found i t  so. The use of reasonable (405) 
diligence would have protected him. And equity is no 
more bound to take care of those who can take care of them- 
selves and will not, than is a court of law. 1 Story Equity, 
p. 159, sec. 146. 1 Fonblan. Eq. B. 1, ch. 3, see. 3. Penny v. 
Martin, 4 John., ch. 566. 

Tt is the opinion of the Court, there is no error in the inter- 
1ocutor.y dccree appealed from. There must be a decree for the 
costs of this Conrt against the plaintiff. 

PER CURIAM. CERTIFICATE ORDFUED ACCORDINGLY. 

Cited: Perkins v. Hol7owel1, 40 N. C., 26; Monroe 91. 

McIntyre, 41 N.  C., 69; Perry v. Michaux, 79 N.  C., 98; 
Rigsbee 21. Durham, 98 N. C., 87. 
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JESSK WOMBLE v. JOSIAH CHEEK et al. 

1. Where thc plaintill' has an equitable titlc to a tract of land, the legal 
title to which is in the heirs of a person deceased, and the plaintiff's 
wife is one of those heirs, he can not have a decree against her to 
compel hcr to join in the conveyance of such legal title. 

2. Whcn he dies, his representatives may file a bill against her, or, when 
she dies, he may file a bill against her rcal representatives to obtain 
her legal title. 

Cause removed by consent from the Court of Equity of 
MOORE, at  Fall Term, 1844. The facts, appearing from the 
pleadings and proofs, were these : 

The bill states, that the plaintiff, some six or seven years 
ago, contracted with one Travis Harper, to purchase a tract 
of land lying in  Chatham, containing 171 arrcs, more or less, 
at  the price of $650, payable in t h e  installments; that he 
paid the first installment ($300) and gave his bonds for the 
residuc, and was pilt into the possession of the land, which 

he has retained ever since ; that Harper, thereupon, made 
(406) a conveyance of the land to the plaintiff. Before the 

sccond installment became due, IIarpcr required him to 
give further security for the payment of the said bonds; where- 
l~poii, he called on ihe late John Cheek to become his surety, 
wl~o agreed to do so, upon condition that Harper should convey 
thc land to him, for the purpose of indemnity. B e  therefore 
surrendered thc deed, which Harper had before executed to 
him ( i t  never having been registered), and the plaintiff, as 
principal, and Cheek, as his surety, executed to Harper their 
joint bonds for the rcsiduc of the purchase-money, and Harper 
then executed to Check a dced in fee for the said land. The 
plaintiff avers, that the conveyance was made to Cheek to 
secure him from any loss on account'of his suretyship. And 
that i t  was agreed between theni, and whcn the purchase-money 
should be paid by the plaintiff, the said Cheek was to convcp 
the said tract of land back to him. The plaintiff says, that, 
sincc that time, and before the death of Cheek, he paid a11 
the purchase-money that was due to Harper, and that Chcek 
then promised him to make him a deed for the said land, 
agreeably to the original contract, but he said he had mis- 
laid the deed that Harper had given to him for tho land, and 
could not do it then. Cheek died in the year 1536, without 
executing to the plaintiff any deed for the said land, as hc 
intended. The bill states, that the defendants are the heirs- 
at-law of Cheek, and the widow, who has filed a petition for 
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her dower in the said land, and is prosecuting the same to 
execution. The bill prays for a conveyance to the plaintiff 
of the said land, and that the widow of Cheek be enjoined 
from proceeding in her suit for dower. 

As to thc adult defendants, there is a decree against them 
pro confesso. The guardian of the infant defendants has 
made the usual answer, that he knows nothing of the matter, 
and he prays that Ihc plaintiff be put to full proof, etc. The 
wife of the plaintiff is one of the heirs of John Cheek, and 
the plaintiff makes her a party defendant. 

W i n s t o n  for the plaintiff. 
No counsel for the defendants. 

DANIEL, J. In equity, a wife may, by her next friend, sue 
' 

her husband. And it. is said, that, if a husband is a plaintiff 
in a suit in equity, and makes his wife a defendant, he is 
considered as thereby renouncing his marital right over her, 
and she is allowed to answer separately, without an order of 
the Court for the purpose. Calvert on Parties, 273. I Ba A. 

I C., 737. But this plaintiff is naw tenant in common in*posses- 
sion in right of his wife. How can this Court force her to 
make a conveyance of the legal title in fee to her husband? 
Although the wife, by her next friend, has not in this case 
made any resistance to the plaintiff's claim, we do not see 
the mode in which we can, by a decree, carry into execution 
the prayer of the plaintiff against her. We must therefore 
dismiss the bill as to her, leaving the plaintiff or his heirs to 
seek a proper remedy against the wife or her heirs, when the 
relation of husband and wife shall have ceased by the death 
of one of them. We have examincd the testimony taken in 
the calm, and i t  proves to our satisfaction the case made by 
thc bill, to wit, that the plaintiff purchased of Harper the 
said land, and paid the money, and that Cheek took the legal 
title by 22 conveyance from Harper, only to indemnify him- 
srlf against any loss in his becoming the surety for the pur- 
chase-money. There is, therefore, a resulting trust in favor 
of the plaintiff, and he has a right to call for the legal title, 
so far  as the same is now in the other heirs of Cheek. From 
thc neccssity of the case, a decree must be made for a convey- 
ance to the plaintiff from the other children of Jdhn Check, 
deceased, excluding the plaintiff's wife. And, furthcrmorc, he 
is entitled to a perpetual injunction, rcstraining the widow 
of Cheek from prosecuting her suit for dower in the said tract 
of land. 

PER CURIABI. DECREED ACCORDINGLY. 

319 



I N  T H E  SUPREME COURT. [3& 

(408) 
HUTSON NANCE v. W. B. ELLIO'I'T et al. 

Whcn one purchases land from a vendor, whose title is afterwards ascer- 
tained to be defective, and the purchaser, by his own means, supplies 
the defect and secures his title, he has no claim in equity upon the 
vendor for what he has expended in so perfecting his title. 

Cause set for hearing and transferred from the Court of 
Equity of RANDOLPH, at  Fall Term, 1844. 

The bill sets forth, that the plaintiff purchased from Ben- 
jamin Elliott, the testator of the defendants, the land men- 
tioned in his bill, a t  lho price of one hundred dollars, for 
which he gave his bond, and the said Elliott promised to make 
him a good titlc; that he took possession and made some 
improvemmts, after which, he discovered that Elliott had no 
title, the land being vacant; whereupon, he entered it himself, 
and took out a grant in  his own name, and that he called upon 
Elliott to surrender up his bond, who refused to do so, but 
sued him upon it, and in 1840 recovered judgment, which he i 

paid off in the year 1841. The bill charges, that at  the time 
of the sale to him, Ellidtt knew he had no title, and prays 
that the defendants, the executors of Elliott, may account with 
and pay to him, the money so recovered and paid by him to 
the testator. 

The defendants admit, that their testator had entered the 
land in  question and had it surveyed according to law, and, 
in  1830 or 1831, made with the plaintiff a contract to sell to 
him for one hundred dollars; that a t  the time of the sale to 
the plaintiff, he, the testator, had taken out no grant, but merely 
held the land in entry; and allege, that the agreenient between 
the parties was, that the plaintiff was to pay the purchase- 
money to the State and take out a grant in the name of the 
said Elliott, who was then to make a title to the plaintiff. And 
i t  was further agreed, thai, if the plaintiff should suffer the 
entry to lapse, he was then to enter it in his own name. It 
further alleges, that the plaintiff did suffer the entry of the said 

Elliott to lapse, and, in accordance with the agreement, 
(409) made his entry and obtained his grant, and is now in 

the undisputed possession of the land, under a full and 
perfect t i t le  The answer admits the recovery of the judg- 
ment and its payment by the plaintiff, and that the plaintiff's 
grant issued in 1833-Benjamin Elliott died in 1840, and, after 
he had obtained his grant, the plaintiff made his several pay- 
ments on his bond. 
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. J .  11 IIcxughfon for the plaintiff. 
Mrndcnhnll and l r ede l l  for the defendants. 

Nnsn, J. The only witness, on behalf of the plaintiff, who 
speaks anything as to the contract between the parties is Col. 
Isaac Lamb, and, whst he testifies, he stales came frorn the 
plaintiff. l i e  surveyed the land for the plaintiff, who on that 
occasion told him, that it had been agreed between him and 
Benjamin Elliott, that the entry of the latter should be dropped, 
as the witness expressed it, and that he, the plaintiff, should 
re-enter it, and in his own nainc, take out a grant for it, and, 
that they had made this agreement, because it would cost less 
money than to take out the grant in Elliott's name, who would 
then "have to make him a dced, and Nance was to pay the 
expenses of the survey and tile purchase-money to the State, all 
of which Elliott was to credit him for. We can not well see, 
why the case was not settled as soon as this testimony was taken. 
I t  is evident from it, that the statements of the bill were not 
true, and that those in the answer were. Nance must have 
known, at  the time of his purchase, that Elliott had not per- 
fected the title to the land, and it is evident, from his own testi- 
mony, that it was part of the agreement between him and 
Elliott, that the entry of the latter should be suffered lo lapse, 
and a re-entry made by the plaintiff, after the lapsing of the 
entm rnade by Elliott. Another entry in his name could not he 
rnade of the same land, within twelve months thereafter; and all 
entries lapse and return to the State, and beconle subject to 
re-entry, whenever the purchase-money is not paid on or before 
31 I)ecember, of the second year after the entry is made. Rev. 
St., c. 42, sees. 10, 11, 12. The re-entry, t l~erefo~e,  could 
not have been rnade by Xance in the name of Elliott, (410) 
within twelve months after its lapsing. But, the re-entry 
was made by him in- pursuance of the agreement between him 
and his vendor. I f  he did not receive credit for the money 
paid by him, at  the time the judgment was recovered, i t  was 
his own fault, in not claiming and layir~g before the jury his 
evidence to prow it. T e  do not see, however, how, upon his 
own statement, we could grant him the relief he asks. He does 
not, in his bill, seek to set aside the contract, but asks the Courl 
to compel the defendants to return the money he has paid. and 
permit him to kccp the land. He  has now a good and inde- 
feasible title to the land, and stands in no need of any assist- 
ance from the defendants to make it better. I f  the fact had 
been, as he states it, that he believed a t  the time of his purchase, 
that Benjamin Elliott had a good title to the land, and upon 
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discovering the contrary, had applied to a court of equiti  t o .  
set aside the contract, or to complete the title by paying the 
necessary expenses, no- doubt his prayer would have been 
granted, if sufficiently sustained by proof. Instead of pursu- 
ing this course, he undertakes to supply, and does succeed in 
supplying, the alleged defects of title. H e  now has all that he 
contracted for, and in equity has no claim for relief. 

PER CURIAM. BILL DISMISSED. 

Cited: Ramsow v.  Xh,der,  55 N .  C., 491; Knight 11. Bough- 
Laling, 85 N. C., 29. 

(411 
SIMON NEWSOM v. JOAB NEWSOM'S HEIRS. 

I 

1. Where an administrator suffers a drht, which is really due from the . 
estate, to be recovered from him by ,a person not properly entitled to 
it, though while the judgment is unreversed, he will be protected in 
paying i t  out of the personal estate, yet i t  forms no ground for a 
claim of the administrator against the heirs, as for monegi disbursed 
by him for the benefit of the estate beyond the personal assets he 
had received. 

2. An administrator can have no claim against the heirs for his comrnis- 
sions, though he may have expended all the personal estate i n  the 
payment of debts. 

C A T J ~ E  removed from the Court of Equity of WAYNE, at Fall 
Term, 1844. The case was as follows: 

The complainant charges, that as administrator of Joab New- 
som, he paid and discharged debts of his intestate, to an amount 
greatly exceeding the assets, which came to his hands, and that 
he was induc~d  to make ihese advances from a full belief that 
the assets would reimburse him. I n  this expectation he was 
disappointed, from the insolvency of some of the debtors, and 
other causes. R e  claims to be in advance for the estate to the 
amount of $536.91, as reported by commissioners appointed to 
audit and settle his accounts. The1 deficiency in the personal 
assets, he also attributes io unexpected recoveries made against 
him, as administrator of his intestate. His  prayer is, to be 
indemnified out of the real estate descended to the heirs of Joab 
Newsom, the defendants. 

The answers, not denying the payments made by the plain- 
tiff, allege he made the over-payments, officiously, and without , 

any necessity, and that the deficiency in  the assets was occa- 
sioned by the plaintiff's paying the interest of a large debt 
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obtained by one Kilpatrick, as tho administrator of John King, 
against the estate of Jonb Newsoni, and that the said Kilpat- 
rick had proposed to the plaintiff, if he would pay the princi- 
pal, he would reinit the interest, which considerably exceeded 
the principal. This proposition was rejected by the plaintiff, 
and the whole debt recovered of him. Replication was 
taken to the answers, and, the cause being set for hear- (412) 
ing, the accounts, by a decree of the Court, were referred 
to the Master, who duly made his report. In  making his report 
the Master took for the basis thereof the account of the audi- 
tors returned to the County Court of Wayne, from which i t  
appeared the estate was indebted to the plaintiff in the sum of 
$536.91, which was reduced by nrrloney subsequently received by 
the plaintiff, to the sum of $306.24. 

To this report the defendant excepted, because the master, in 
making his statement, had allowed the plaintiff, as a disburse- 
ment, the sum of $2,206.76, which was the interest on a debt 
paid lo Harry Kirkpatrick, as the administrator of John King. 

I 

Mordecai,  Bus ted  and W a s h i n g t o n  for the plaintiff. 
J. N. B r y a n  for the defendant. 

NASII, J. I n  looking over the exhibits filed in the case, we 
find that one John King died in the year 1813, having made 
and published in writing his last will and testament, which was 
duly proved, and the intestate, Joab Newsom, qualified as execu- 
tor thereof, and took upon himself its due execution. By his 
will, John King gave several bequests, and among them the 
following: "I also give all the rest of my property, that is not 
given away, to be sold and equally divided between the heirs 
of my daughter, Martha Daniel, lawfully begotten of her body. 
My will is, that my executor keep the money arising from what 
I give my daughter, Martha Daniel's children, until they arrive 
a t  the age of twenty-o~e." Upon the death of Joab Newsom, 
intestate, Harry Kilpatrick, was by the proper tribunal, ap- 
pointed administrator de honis  n o n ,  with the will annexed, upon 
the estal-e of John King, and filed his petition in the County 
Court of Wayne, against the present plaintiff, as administrator 
of Joab Newsom, to recover the legacy to the children of Mar- 
tha Danicl, and obtained a decree therefor, under which decree 
the money was paid to Kilpatrick. We think this decree was 
entirely erroneous. I t  is evident that Harry Kilpatrick, 
administrator de banis non of John King, was not the (413) 
proper person to take the legacy into his hands. I t  was 
in  the possession of thc plaintiff, as a trustee for the children of 
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Mrs. Daniel. They were no parties to the suit. The County 
Court gave the petitioner a decree for the sum of $3,471.17, of 
which the sum of $2,206.76 was interesl, and for which the 
defendants except. 

Erroneous, however, as this decrce is, until reversed, i t  is 
binding upon all, who were l~arties to il. I t  is not, however, 
billding upon the children of Mrs. Daniel, the legatees under 
John King's will, and the payment of i t  to the administrator 
da bonis non, Kilpatrick, is no discharge to the real estate of 
Joab Newsom. And those, who mere bound to make it good, 
arc still so bound. And, of course, the plaintiff has no right 
to come into this court, and ask that the lands should be sub- 
jected to make good a deficiency so created. There is, how- 
ever, another fatal defect in the plaintifl's claim. I t  is this. 
The Master reports, as due to the plaintiff, the sum of $360.24. 
Upon looking into the accounts audited in the County Court, 
and talcen by the Master as the basis of his, we find that the 
auditors allowed the plaintiff conimissions to the amount of 
$366.04, a sum exceeding that found due to him by six dollars. 
However just and proper the comnlissions may be, as a charge 
against the personal estate, it certainly can constitute no claim 
on the part of the plaintiff, as a charge upon the real estate. 

Upon both grounds, then, the plaintiff is debarred of the relief 
he seeks. For, although the payment under the decree, referred 
to, will protect him against any one claiming the personal estate 
of Joab Newsom, it is different when he comes and clainis relief 
against the real estate. 

The exception of the defendant is allowed, and the bill dis- 
missed with costs. 

PEE CUEIAM. BILT, DISMISSED WITH COSTS. 

(414) 
WILLIAM HKATHMAN, Admr., Etc., v. JOSEPH HALL et al. 

1. To constitute a conveyance to a trustce for a marlied woman, onc for 
her sole and separate use, no technical languagc is necessary. Rut 
i t  must appear unequivocally on the face of thc instrument, to the 
wtisfaction of the Court, t ha t  the intpntion was fo cxclnde the 
husband from any interference with the property conveyed. 

- 2. Where a conveyance was made to a trustee of certain ncgroes, in t rus t  
"for the .entire usc, bencfit, profit and advantage of" thc feme 
covert: Held, that, by these words, a sole and separate estatc in 
the property was conveyed to her. 
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CAUSE removed from the Court of Equity of ROWAN, a t  
the Spring Term, 1844. 

The bill sets forth that Joseph liincaid died in  August, 
1840, and that, by the proper tribunal, the plaintiff was duly 
appointed administrator upon his estate; that, some twenty 
years before the death of the intestate, he, being much embar- 
rassed in his circumstances, a constable levied an execution upon 
a negro woman, named Lucy, and a t  the sale the defendant, 
Joseph Hall, a brother-in-law of tha intestate, became the pur- 
chaser, at what price the plaintiff does not know, as the bill 
of sale which the defendant took from the constable was never 
proved and registered. The bill avers, that, before the sale, 
i t  was expressly agreed between the said Joseph Kincaid and 
the said Hall  that the latter should purchase said Lucy, and 
that Kincaid should have the right to redeem her at  any time, 
by paying Hall  his money with the legal interest thereon; that 
in pursuance of this arrangement, Hall, on the day after the 
sale or in some short time thereafter, sent Lucy back to the intes- 
tate, where she remained up to the time of his death; that dur- 
ing the time the said hey was in the possession of the said 
Kincaid she had six children, of whom one was named Betty 
and another Simon; that, about two years after the purchase 
by IIall, the intestate, through the agency of the said Hall, sold 
two other negroes to one Kirder, for about $1,000, and, 
with a view to pay off all of his debts and redeem Lucy; (415) 
and soon thereafter the parties met at  the house of the 
said Hall, when they had a settlement, and the said Kincaid 
made a full payment of the purchase-money for Lucy, and the 
said Hall  surrendered up ths  constable's bill of sale, and the 
said Kincaid took i t  away with him, and on his way home, from 
forgetfulness or some other casualty, left i t  at  the house of one 
Zinster, also a brother-in-law; and that thereafter the said Hall 
obtained possession of the said bill of sale, how, the plaintiff 
does not know, but without the knowledge or consent of Kin- 
'caid, which said EM1 still keeps under various pretexts, always, 
however, admitting that Kincaid had paid him his money; that, 
about the year 1830, the intestate became diseased and con- 
tinued to gct worse until 1835, when ha became entirely 
deranged, and so continued up to the time of his death; that, in 
1837, the said Hall  conveyed the said negro Lucy, with her 
increase, to one Ashbell Smith, then and still a resident of a 
forcign government, in trust, for the entire benefit of the defend- 
ant, Eleanor Rincaid, then the wife of the said intestate, dur- 
ing her life, and, after her death, the negro Simon to be con- 
veyed to the defendant Lucinda Kincaid, and the negro Betty 
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and her increase to the defendant Sarah W. Kincaid, and thc 
remainder of the property to be sold and equally divided among 
the heirs of the said Eleanor; that the said Lucinda and Sarah 
were children of his intestate, besides whom he left a son living 
out of the State, another daughter under coverture, and an 
infant granddaughter, whose mother was dead; that, in  Jan- 
uary, 1840, the negroes Betty, Sinlor1 and Mary, were hired out 
by one Jesse Kineaid; as the agent or attorney in fact of the 
said Smith, but that notes were taken payable to the said Hall, 
and that, in January, 1841, the said Hall, as trustee for Mrs. 
Rincaid, hired out the same negroes, though forbidden to do so; 
that the rcst of the negroes remained in possession of the said 
Eleanor, and, soon after the plaintiff administered, he attempted 
to take them into his possession, and sell other portions of the 
property, all of which was claimed by the defendants, and they 

refused to surrender up the bill of sale; that the defend- 
(416) ants, Eleanor, Lucy and Sarah, often, before his intes- 

tate became deranged, declared that the said IIall had 
no right to the negro Lucy, and that the said intestate had fully 
paid up Hall for the money, and that he surrendered the bill of 
sale; and that the defendants had conspired to defraud the 
deceased and his next of kin, and that the said Ashbell Smith 
had full knowledge of these facts at the time he accepted the 
deed of trust. The prayer of the bill is for a surrender of the 
negroes by the dcf~ndants, and that they may account for the 
hire, and concludes with a prayer for general relief. 

The answer of Joseph Hall  admits the death of Joseph Kin- 
caid, and that the complainant is his rightful administrator, the 
sale of Lucy by the constable, and that he purchased her for 
$300. But he denies positivrly that there was any agreement 
or understanding between him and the said Kincaid as to the 
redemption of Lucy; before the sale or after. He  avers, that, 
a t  the time he purchased Lucy, he bought a negro boy named 
York, and, as he was returning home, upon Mrs. Eleanor Kin: 
caid complaining of the circumstances, he told her i t  was out 
of his power to keep both of the negroes ; that, if, in the sale, he 
reimbursed himself, he would secure to her all over, but that 
this promise was rncrely voluntary; that lie purchased York 
and Lucy for a fair and fall price, and for himself, but with 
a determination to do something for the wife of Kincaid, who 
was the sister of his wife, as he saw the fami1.y would come to 
want; that Josrph Rincaid was entirely insolvent, and unable 
to pay his debts, and that, in a short time, all his property mas 
sold, and did not discharge what he owcd, and that a consider- 
able amount remains unpaid still; that Joseph liincaid never 
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I set up any title to the negro Lucy, and knew of his conveying 
her and her children to Ashbell Smith, and the purposes thereof; 
that he never had a settlement with Kincaid, as to the money 

1 paid, nor has any of it ever been repaid him; that he kept Lucy 
some time in his possession after he bought her, and then hired 
her a t  the price of $50 a year, to the said Kincaid, and that he 

1 has always claimed the title of said Lucy from the time 
of the sale, and held her and her children adversely to (417) 
the saId Kincaid, and with his knowledge. I i e  admits 
the transfer of Lucy and her children to Ashbell Smith, and 
avers that Kincaid knew it at  the time, and approved of i t ;  
that, some years before his death, Kincaid was afflicted with fits, 
but denies that they affected his mind, except for thc time they 
were on him, but avers that his mind was sound to the time of 
his death, and denies all fraud. 

The answer of Jesse Kincaid admits the death of Joseph 
Kincaid, and the qualificatiori of the complainant as his admin- 
istrator, denies all knowledge of any understanding or agree- 
ment between Hall  and the said intestate, as to the purchase of 
Lucy, avers the total insolvency of the intestate, and denies that 
his mind was unsettled by his disease, but avers that it remained 
stroiig and active to the time of his death. 

The joint answers of Eleanor and Sarah Kincaid admit the 
sale of 1,ucy and York by the constable, and the purchase by 
Joseph Hall, in the year 1821, but that he purchased for him- 
self, and that, a t  that time, Joseph Kincaid was entirely insol- 
vent, unable to pay his debts, and that they still remain unpaid. 
They aver that the intestate was not a t  the sale, but that, after 
it was over, Joseph Hall promised the defendant, Eleanor, that, 
after indcmnifying him for what he had paid for the negroes, 
he would convey all over to her, that it would not do to convey 
anything to the said intestate, as his creditors would imme- 
diately seize i t ;  that this conversation was communicated to 
Joseph Kincaid, who approved of the arrangement, and never 
during her life claimed said negroes as his, but always admitted 
they were Joseph Hall's. They deny that the intestate was, at 
any time before his death, deprived of his reason, or unable to 
manage his affairs, .except when fits were on him, admit the 
making of the deed as set forth, and deny that they ever thought 
or said that Joseph Hall had no right to the negro Lucy and her 
increase, or that they were afraid he would injure the intestate. 

Tredell for the plaintiff. 
Boyden for the defendants. 
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N ~ s r r ,  J. The foundation of the plainliff7s bill is that Joseph 
Kincaid, being in embarrassed circurnstances, a constable levied 
an execution on the negro Lbcy, and i t  was agreed between him 
and the defendant, 1Ial1, that hc, Hall, should purchase said 
ncgro, and perinit the said Kincaid to redeem her, and the 
gmvamfJn is that, in violation of that contract, he has con- 
veyed the negro 1,ucy and all her increase to the widow of 
Kineaid, the defendant, Eleanor, for her life, and aftcr her 
death, the negro Simon to Sarah Wells Kincaid, and Betty, the 
child to Lucinda Kincaid the other two defendants, and, aftcr 
the death of the said Eleanor, the remainder of the negroes 
to be sold and divided among all her children. The defendant, 
IIall, positively denies that he ever made any such agreem~nt 
with Joseph Kineaid, either before or after +he sale; states that 
he purchased the negro Lucy with his own money, at a full 
price, and for his own purposes; that it ~ ~ o u l d  have been idle 
to have made any such contract, for he knew Rincaid was very 
much embarrassed; that he then owed a t  least $1,000 more 
than he could ever pay, which is still due and unpaid, and that, 
secing the embarrassed situation of the family, he told Mrs. 
Eleanor Kincaid his intention of securing to her whatever 
might remain aftcr repaying himself; that this promise was 
entirely gratuitous, but that he had performed it. The plain- 
tiff has entirely failed to sustain his charge; no evidence Iias 
been adduced by him to prove the existence of any contract or 
agreement, or even understanding, between his intestate and 
Hall, that the former should have the right to redeem. 

H e  alleges the long and continued possession of the intestate 
as proof of it. The answer of Hall  fully and expressly deilies 
it, and the circumstances proved in the case support the answer, 
and sufficiently explain the possession. Hall did not purchase 
with any view to his own profit, but with the intention to aid 

the sister of his wife and her children, and he has fully 
(419) and, we think, honestly done so. The plaintiff further 

alleges, that, about two years after the constable's sale, 
Kincaid and IIall met at  the house of the latter, when they 
had a full settlement, and Hall surrendered up the bill of sale 
for Lucy to Kincaid. This part  of the plaintiff's case rests 
upon the testimony of Joseph Linstcr andehis wife. The char- 
acter of the former has been assailed in such a manner as 
greatly to weaken the force of his testimony, and to incline the 
Court to lay i t  aside, and the testimony itself is suspicious. He 
appears, from his own account and from his connection with 
the parties, to have fully known all the circumstances attend- 
ing the transaction; yet he gives us no particulars, does not tell 
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us what was settled, except that i t  was about Lucy, and in  the 
presence of Newberry Hall, who, he says, nrade the statement, 
and that Hall  surrendered up the constable's deed to Kincaid. 
The wife of Linster makes the same statement, as to the sur- 
render of the deed. 

I f  the character of Linster was unimpeached, corroborated as 
his statement, on this part of the transaction, is, by that of 
his wile, we should be cornpelled to believe that such a settle- 
ment had taken place, and that the bill of sale had been surren- 
dered by Nall. But the latter denies that any such settlement 
ever did take place, or that Iiincaid has ever repaid him any 
portion of what he paid for Lpcy, and, with respect to the set- 
tlemdnt, Newbery Hall explicitly supports the answer. But, 
if we were satisfied that the fact was as testified by Linster and 
his wife, as to the surrender of the bill of sale, we could not 
decree upon that fact, that the slaves should be surrendered; 
for that fact is inconsistent with a .  trust in  Hall, either for 
Kincaid or for his wife and family. But, according to the 
statement of IIall, and there is no evidence in the case to dis- 
prove it, he purchased 1,ucy and York absolutely for himself, 
and his promise to secure to Mrs. Kincaid what might remain 
after satisfying his own claim, was a promise without a con- 
sideration, void in equity, as well as a t  law, when the action' 
of the former is invoked to carlqy i t  illto execution. The money 
by which his clairn was satisfied, if satisfied at  all, was raised 
by the salo. of York; for i t  is not pretended by Linster 
that any money was paid by Kincaid at  the tinre of the (420) 
alleged settlement; it was therefore thp money of Hall. 

The most that could be made of the surrender of the bill of 
sale is, that i t  was a p a d  gift of the negro Lucy to the intestate 
since the Act of 1811, and therefore void, by the act of the 
General Assembly. 

We are of opinion, therefore, upon the point of fact, that the 
defendant, Hall, did not purchase upon any trust for Joseph 
Kincaid. 

Upon the a r p m e u t  of this caw, we were at  first in some 
doubt, whether, under the deed from Joseph Hall to Ashbell 
Smith, the interest was conveyed to her separate use, or vested 
immediately in her husband. It was, therefore, necessary to 
inquire, whether thc conveyance was of such a character as to 
exclude her husband. At the common law a husband is bur- 
thcned wilh the debts of his wifc, and is cntitled absolutely or 
partially, according to cir.camstances, to her property; but, in 
equity, a gift may be made to a ferns c o v ~ r t ,  so as to shut out 
and exclude the husband's interference or interest in it, pro- 
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HEATHMAX v. HALL. 

vided the intention be clearly expressed. This intention, how- 
ever, must be clearly arid unequivocally expressed; and the 
reason is, that, as the husballd is bound to maintain his wife 
and bear the burthen of her iiieun~brances, he has prima facie 
a right to her property. Lcwin on Trusts, 150. There is no 
technical language, in which this intention must be expressed, 
to render i t  efficacious. If the meaning be certain, that the 
wife shall have thc property, exclusive of her husband, a Court 
of Equity will cxecnte the intention. Dnrley v. Ilnrley, 3 Atk., 
399; Staunton  7). ITall, 2 M. & M., 180. Various expressions 
have been considered by the Court sufficient to deprive thc hus- 
band of his marital right; such as "for the sole and separate 
use," Parker v. Brooke, 9 Ves., 583-"for her sole use," A d a m -  
son v. Armitage,  19 Ves.-or "for her livelihood," Darley v. 
Darley, 3 Atk., 399-or "tl~at she may receive and enjoy the 
profits," Tyrrel l  v. Hope,  2 Atk., 258. I n  Lewin on Trusts, 

150, the author has collected together various other cases, 
(421) in which the courts have held other words to be sufficient, 

as they were clearly inconsistent with the notion that 
the husband had any right to interfere with the property. 
These are but examples of expressions, sufficiently strong to 
secure the property to the wife, irdcpendent of the husband; ' and wherever words shall bc used, equally expressive in the 
judgment of the Court, they must be deemed sufficient. I n  the 
deed we are considering, the words are "for the entire use, 
benefit, profit and advantage of Mrs. Eleanor Kincaid." The 
word "entire" governs the conveyance, and gives its meaning 
and force to each of the other words, and is the same as if 
written "entire use," "entire benefit," "entire profit," "cntire 
advantage." The best lexicographers define entire to be whole, 
undivided, no1 p a r t i c i p a t ~ d  i n  zuifh others. I f  this be the 
proper meaning of "entire," as it certainly is, then i t  is evi- 
dent that i t  was not the intention of the deed, that the husband 
should h a m  any interest in thc ncgroes whatever; for they are 
conveyed to Ashbell Smith for the use, benefit, profit and advan- 
tage of Mrs. Kincaid, to be enjowed by her, without any par- 
ticipation with any other person-a mode of expression equally 
strong with "sole use," "sole and separate use," and equally 
indicative of the same idea, that she was to enjoy the property 
free from any interference on the part of her husband. We 
conclude, therefore, that the deed from Hall  to Smith conveyed 
the negroes to the latter, for the sole and separate use of Mrs. 
Kincaid, during her life, and therefore no interest vested in her 
husband, William Kincaid. 

Thc bill must be dismissed as to Mrs. Kincaid, with costs. 
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As to the remainder, after the lifc of Mrs. Kincaid, the bill 
must likewise be dismissed with costs; because the trust in 
rqnainder, to the two daughters, as to two of the slaves, is cer- 
tainly good, and the trust to  sell the residue of the slaves and 
divide the proceeds among the heirs of Mrs. Kincaid, vests the 
right to those proceeds in her children or issue, as 
purchasers. 

My brethren instruct me to say, their opinion is 
(422) 

founded on the whole sentence taken together. 

Cited:  Ashcra f t  v. Li t t le ,  39 N.  C., 238; Xing v. Rhew, 108 
N. C., 699; McKenz ie  v. Summer, 114 N. C., 429. 

GILKS HEDGESYETH et a]. u. ROBERT C. PURYEAR et al. 

A testator devised all his property to his wife for life, and after her 
dcath his property, except his lands, to bc divided among his three 
daughters. He then directs as follows: "After the death of my 
wife, as aforesaid, i t  is further my will and desire, if there should 
not be property and effects, exclusive of the lands, sufficient to make 
to the amount of $370 each, that my son Henry pay out of his 
portion what will be sufficient for the purpose." He devised his 
lands to be equally divided between his sons Joseph and Ilenry. 
Henry's interest in the land was sold under an execution against 
him: Held, that, upon a deficiency of the personal cstate, after the 
death of the wife, to pay the daughters $370 each, thesc legacies 
were a lien upon the land devised to Henry, and the pulchaser a t  
a. sale under an execution against Henry bought them subject to 
that lien. 

CAUSE removed from the Court of Equity of SURRY, at Spring 
Term, 1843. 

The facts are set fort11 in the opinion delivered in this court,. 

Alexander and Boyden  for the plaintiffs. 
Badger for the defendants. 

NASH, J. John Sater died in  the year . . . . , possessed of con- 
siderable real and personal property, having previously made 
his last will and testament, duly executed to pass real estate, 
and which has been admitted to probate. By his will he 
devised to his wife, Sarah Sater, the whole of his property, 
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real and personal, during her life, and bequeaths to his daugh- 
ters, at her death, as follows: "After my wife's death, i t  

(423) is my will and desire that the residue of my proper!y, 
exccpt my lands, be equally divided among my daughters, 

to wit, Nancy McBride, Discretion Hedgespeth, and Malinda 
Kelly." He  furthcr gives power to his wife, Sarah, to give or 
make any distribution of the furniture that she may think 
p r o p ~ r .  The will, then, proceeds : "After the death of my wife, 
as aforesaid, it is further my will and desire, if there should not 
be property and effects, exclusive of the lands, sufficient to make 
to the amount of $370 each, that my son, Henry, pay out of 
his portion what will be sufficient for the purpose.'' H e  then 
divides his lands between his sons, Joseph and Henry, giving 
to the latter much the larger portion. Sarah Sater is dead. 
The bill is filed to makc the legacies out of the land det-ised 
to Henry Sater, alleging the exhaustion of the personal property 
during the life of Mrs. Sater. It prays a decree to subject the 

+ land in the hands of the defendants, Puryear and Edmonson, 
who, i t  alleges, are purchasers from Henry Sater, with full 
knowledge of thcir equity. 

The defendants, Puryear and Edrnonson, in their several 
answers, admit the allegations of the bill, as to the devise to 
Henry Sater, and the legacies to the three daughters, but deny 
that the latter are charged on the land; and aver that they are 
personal liabilities of lIenry Sater. But, if such a charge did 
exist under the will, that the land was liable only in  the went 
the personal property should prove insuificient, and they allege 
that the plaintiffs did receive out of that property, during the 
lifetime of Sarah Sater, the full amount of their legacies, and, 
if they did not, enough was left at  her death to satisfy them, or 
that the property was wasted daring the lifetime of Mrs. Sater, 
and i t  was their duty to take care i t  was not so wasted. Tho 
answer states further, that an execution was in the hands of 
the sheriff of Surry against J-Tenry Sater, which was levied on 
his interest in the land, and, at the sale, the defendant, Puryear, 
as the agent of the defendant, Edmonson, purchased it, and that 
the deed was made to the latter, and that, a t  the time of their 
purchase, they knew the contents of the will. Upon the coming 

in of thc answers, replication was taken, and the cause 
(424) was set for hearing, and sent to this court for hearing. 

Before the cause was transferred here, by consent of the 
parties, a reference was made to the Master to ascertain: Ist, 
the amount of the assets in the hands of Zachariah Williams, 
the administrator of Sarah Sater; 2d, the arnount paid to the 
several complainants for thcir legacies; and, 3d, whether the 
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assets had been wasted by Mrs. Sater. The Master made a 
report upon these several matters, to which the defendants have 
filed two exceptions. I t  is not necessary to say anything as to 
the first, Nancy McBride never having been a party to the suit. 
She dlcd before the bill was filed, as appears from the evidence, 
and her representative, if she has any, is not before thc court. 
The second exception is allowed. Upon an examination of the 
testimony, we are satisfied that Mrs. Kelly rerslved 121e full 
amount of her legacy out of the property during the life of 
Mrs. Sarah Sater. The Xaster reported that there was no evi- 
dence of any waste comniitted by Sarah Sater, and that the 
amount of assets in the hands of her administrator was $150. 
These iterns in the Master's report are not excepted to, and the 
report, as to thcrn, was confirmed, and by the Court a decree 
was made, declaring that this sum of $150, in  the hands of 
Zachariah Williams, was assets of John Sater, and liable to the 
payment of the legacies before the land. Such was the decree 
of the Court below, with which we do not interfere. The Master 
further reported that, of her legacy, Discretion Hedgespeth had 
received the sum of $50, to which the defendants do not except. 

Thc primary fund, provided by the testator for the payment 
of Ihe legacies, being exhausted, except the' sum of one hun- 
dred and fifty dollars, in the hands of Zachariah Williams, the 
administrator of Sarah Sater, we are of opinion that the land 
devised to Henry Sater is liable to make up to the legatees 
what may remain. due to them. 

I t  was the testator's object that his daughters, Mrs. McBride, 
Mrs. Kelly, and Mrs. Hcdgcspeth, should each, after the death 
of his wife, receive the sum of three hundred and seventy 
dollars. After giving the whole of his property, real (425) 
and personal, to his wife during her life, he proceeds to 
make the bequests, giving that sum to each of them, to be paid 
out of the personal property of his, which should remain at  the 
death of his wife. Apprehensive, however, that a sufficiency 
for that purpose might not remain, and anxious to secure to 
them his bounty, he provides another fund, to wit, the land 
devised to ITenry. E i s  words are, "if there should not be 
property and effects (exclusive of the land) to make equal, etc.," 
then, "that my son, Henry, pay out of his portion, etc." These 
words contain an express charge upon the land devised to Henry 
to pay the legacies, as much so as if he had used the word 
"charge" in  the event of a deficiency of personal assets. 

The answers of the defendants, Puryear and Edmonson, 
admit that the land was purchased by them at a sale made by 
the sheriff of Surry, under an execution against Henry Sater ; 
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they then hold it, as he did, subject to this charge. They allege 
that the land ought not to be held liable now, for the reason that 
the personal assets, at the death of Mrs. Sater, were sufficient 
to discliarge the legacies, and that the complainants either were 
paid out of them or might have been, and that the assets were 
wasted during Sarah Sater's life estate. The o d y  assets found 
remaining, by the Master's report, after Sarah Sater7s drath, 
were to the amount of $150; to this part of the report the 
defendants did not except, and we have no evidence that the 
assets of the testator were wasted by Mrs. Sater. On the con- 
trary, the evidence shows she was a prudent, careful woman, 
and survived her husband ten years. The property was not 
large, and it is evident the testator calculated it might not hold 
out, but might be cxbausted in maintaining her. 

The bill must bc dismissed as to Milly Eclly, and Wakeman 
McBride and his wife, Nancy. There must be a decree for 
Giles Hrdges~eth and his wifc, Discretion, for the amount of 
their leqacy, deducting the sum of $50 which they have already 
received, and, after the application of the sum of $160 in  the 

hands of Zachariah Williams, administrator of Sarah 
(426) Sater, and, heretofore by a decrrc of the Superior Court 

of Surry County, declared to be a fund for the payment 
of the legacies, the balance of their legacies is declared to be a 
charge upon the land devised to Henry Satcr, in the hands of 
John B. Edmonson, in whom is the legal title. The bill is dis- 
missed as to Puryear, with costs. 

NL4NCK JOHNSON ct  al. v. ANTHONY M. JOHNSON et al. 

1. A bequest of "one-seventh part of all the balance of my negroes and 
stock," is a specific legacy, and, upon the death of the legatee in the 
lifetimc of the testator, as well as a pecuniary legacy to the same 
person, becomes a part of the residue, and will pass under a 
residuary clause. 

2. A testator, after having given several legacies, bequeaths the residue of 
his estate, "not disposed of, to his wife and her six children, to be 
equally divided between them and their heirs, share and shale alike." 
A, one of the six children, died in the lifetime of the testator: Held, 
that this bequest was not to the children as a class, but as if each 
had been particularly named-and as each was entitled to only one- 
seventh, that share could not be enlarged by the death of one in the 
lifetime of the testator: Held, therefore, that the share of A, 
having so lapsed, was entirely undisposed of, and belongs to the 
next of Bin of the testator and his widow, the latter being entitled, 
in such case, by the express tcrms of the act of 1835, (Rev. Stat., 
chap. 121, see. 12,) to a child's part. 
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CAUSE transmitted from the Court of Equity of WARREN. at 
Fall Term, 1844, to the Supreme Court. 

The facts are thus disclosed by the pleadings: 
Sterling Johnson was twice married. By his first marriage 

he had the following children, Anthony M. Johnson, 
John P. Johnson, Willis Johnson, and Littleberry John- (427) 
son. The two former survived their father; but the two 
latter died before him, and before the making of his will, as 
hereafter mmtionecl, each of them leaving scveral children. By 
his second marriage, he had seven children; one of whom died 
before her father, and before the making of his will, leaving an 
only child named Amaryllis Shearin; the other six children 
were Etherton, Wade, Andrew, Augustus, Francis M., and Mary 
A. L. Johnson. 

On 7 May, 1838, Sterling Johnson made his will. He 
I thereby gave to his two sons, Anthony M. and John P. (by his 

first marriage) certain negroes and other things specifically ; 
and in like manner he provided for the children of his deceased 
sons, Willis and Littleberry, and for his granddaughter, Ama- 

I ryllis Shearin. 
The testator then lends to his wife, Nancy, during her widow- 

hood. a tract of land, one-seventh part of his negroes, not gar- 
titularly given away, his furniture, etc.; and he directs that 
when the loan expires, the land shall be sold, and the proceeds 
thereof and the other legacies to her, be equally divided between 

1 

his wife's children; his granddaughter, Amaryllis, having no 
part. 

By the tenth clause in the will, the testator gave to Francis 
M. Johnson, "one-seventh part  of all the balance of my negroes 
and stock, not hereinbefore given away, and the sum of $250." 
I n  like manner, by five other distinct clauses, he gave one- J 

seventh part of the residue of his negroes and stock to each of 
his other childreii by the last marriage. 

Finally, there is a residuary clause, in these words: "I give 
and bequeath to my wife and her six children all the balance of 
my money and other property, not heretofore disposed of, to be 
equally divided betwcm them and their heirs, share and share 
alike; my granddaughter, Amaryllis Shearin, having no part 
of the above money or property." 

The testator appointed his son, Anthony M., and Thomas W. 
Harris, executors; and then died in 1843. 

Francis M. Johnson died in the lifetime of his father. 
The bill is filed by the widow and her five surviving (428) 

children against the executors and the children and 
grandchildren by the first marriage, and also against Amaryllis 
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Shearin. I t  prays, in thc first place, for the several particular 
legacies to the plaintiffs respcctively, to which the defendants 
make no objection, but the executors say, they have always 
been ready to deliver or pay them. The bill in  the next place 
insists, that the legacies to Francis M. Johnson in the tenth 
clause of the will, of $250, and one-seventh of the negroes and 
stock, Sell into the residue by his death, and that the whole 
residue, iricludirlg those Icgacies, belong to the plaintiffs as 
surviving residuary legatees. 

The answcrs insist, that both these particular legacies to 
Francis M. and his share of thc residue, which lapsed by his 
death, are undis osed of by the testator, and arc divisable I: anlong his next of kin, according to the statute of distributions; 
and that in such division the widow is not entitled to any part, 
because she did not dissent from her husband's will. 

Xaunders for the plaintiffs. 
Attorney-General for the defendants. 

RUFFIN, C. J. The plaintiffs will, of course, have decrees 
respectively for their scveral particular legacies, according to 
the submission in the answer of the executors. 

The questions respecting the legacies givcn to Francis M. will 
be better understood by confining our view to one of those Iega- 

I 
cies at  a time. 

Thc gift of one-seventh part of "all the balance of m y  
negroes and stock," is undoulo~edly, specific. Everett v. Lane, 37 
N. C., 548; Perr?y 11. Maxwell, 17 N .  C., 488. That legacy, and 
the pecuniary one of $250, did not, by lapsing by the death of 
the donee, bccome undisposed of, but fell into the residue, which 
the will disposes of. The residuary clause is in general terms, 

I embracing "all the balancc of my money and other property"; 
and it is clearly settled that such a disposition carries every 

part of the personalty not given away, or that turns out, 
(429) in  the event, not to have been effcctuallv given away, 

whether the failure arisc from the illegality of ihc gift 
or the death of the donee. Sorrey v. Bright, 21 N.  C., 113; 
Simms v. Garrott, Id., 393. 

But i t  remains to be seen how the residue, consisting of those 
lapsed legacies and the rest of the property, is affected b'y thc 
death of Francis M. Johnson, one of the residuary legatees. 
Wc think so much of the residue as that person would have 
been cntitlcd to, had he survived hir father, does not, by his 
death, go to the surviving residuary legatees, but lapsed and 
belongs to the next of kin. 
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A distinction prevails in Eneland, in such cases' between 
lcgaci~s given to two or more, jointly, or in  cornrnon. The 
former, upon the death of one of the donees, survives to the 
others, whether tht, death be before or after the testator's. 
Wehster v. Wrbster, 2 Pr.  Wms., 347; Morly v. Bird, 3 Ves., 
628. That is supposed to result from the right of survivorship 
incident to a joint tenancy. Whether that be the reason or not, 
or whether our Act of 1784, destroying the jus accrescendi, will 
have any effect upon the point here, it is not material to inquire 
in this case, since the words of this will clearly create a tenancy 
in common. As to that, the rule is well settled. I f  a personal 
fund be given to two or more, to be divided in certain propor- 
lions, and one of them die before the testator, what was given 
to that person lapses; and where thc subject of such gift is a 
residue, the lapsed share is, necessarily, undisposed of, and 
belor~gs to the next of kin. For each of the donees is, by the 
terms of the gift, entitled to a distinct and determinate share 
of the residue; and, therefore, that share is not enlarged by the 
death of the donee of another share. Page v. Page, 2 Pr .  
Wms., 489 ; Owen v.  Owen, 1 Atk., 494; Ackroyd v. Smithson, 
1 Bro. C. C., 503. This gift is to "the wife and her six chil- 
drcn, equally to be divided between them, share and share alike." 
There is, therefore, a clear tenancy in common; so as to bring 
the case within the general rule. Nor does it fall within the 
exception to that rule, which was laid down in Viner v. Frtzncis, 
2 (!ox, 190, where the bequest mas "to the children of 
the testator's deceased sister, M. C., to bc equally divided (430) 
among them," and there were three children a t  the mak- 
ing of the will, but one died before the testator; upon which it 
was held, that the gift was not to those children nominatim, 
nor as if it had been "to the three children of M. C.," but i t  
was to the children as a class, and the meaning was, that all or 
any of the, described class, that should survive the testator, 
should take the fund. But this will is express, as to which 
children of the testator's wife should take the residue, namely, 
"her six ahildren," which she thcn had, "equally to be divided 
between them." The gift is not, therefore, to a class of persons, 
as such class might exist, at any subsequent period, but to certain 
persons then in being, and as completely identified, each of 
them, as if each had been designated by his or her name, and 
the share of each of those persons is fixed, namely, a t  one- 
seventh part of the residue. Hence, the share of one can not 
be enlarged by the death of Ackerman v. Burrows, 3 Vcs. & 
Rea., 54. The share of Francis M, Johnson in  the residue, 
therefor(%, lapsed by his death, and belongs to the next of kin. 
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Another 'question is made as to the right of the widow to a dis- 
tributive share with the ncxt of kin, upon which there is now 
no doubt. Although, ~ rev ious  to 1535, the widow was excluded, 
as we have held in Brown v. R~own, 27 N.  C., 136, and the 
cases therein cited, yet the act of that year, Rev. St., 121, s. 12, 
expressly gives her a child's part of the husband's personal 
estate, not disposed of in his will. 

I t  will be perceived, that no directions are given touching 
the remainder in the personalty lent to the wife, and in  the 
proceeds of the sale of the land, at her death or marriage, which 
is given "when the loan expires, to be equally divided among 
my wife's children." The pleadings raise no question on that 
part of thc property; probably, because both parties thought 
the question was between the children of the second marriage 
alone, or, at any ratc, that, if the others had an interest in  the 

fund, it was so remote as not to be worth litigating now. 
(431) For, the gift of that fund is not like that of the residue, 

"to the six children" of the wife, so as to be confined to 
those then alive, but to her children generally. I t  may, there- 
fore, be a case within thc rule in Viner o. Francis. and, if so, 
the whole remainder is vested in those of the children, who sur- 
vive the testator, subject, perhaps, to open for her after-born 
children. Or i t  might, perhaps, be contended, that i t  is yet 
contingent, and will belong to such of the wife's children as 
shall be alive at  the period of division. Even if the latter 
should be the law of the case, the children of the first marriage, 
and the granddaughter, Amaryllis, could take nothing therein, 
unless all the last set of children should die before their mother; 
so as, thereby, to leave this fund also undisposed of by the will. 
But whatever may h a v ~  bcen the motive of the parties, it is to 
be observed that, in point of fact, no directions have been 
asked on this point, and, therefore, it will be unaffected by the 
decree. 

PER CURIAM. DECREED ACCORDINGLY. 

S. v. Shannonkouee, 29 N.  C., 10; Gqjt7~e.r v. Taylor, ante, 
328 ; Tucker v. Tuclcer, 41 N. C., 83; McCorkZe v. Shewill, 
Ib., 176; Henderson v. Womack, Ib., 441; Washington v. 
Emery, 57 N. C., 35; Winston v.  Webb, 62  N .  C., 23; Twitt?y 
17. Mnrtin, 90 N.  C., 646. 
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(432) 
SAMUEL P. HILL et al. v. THOMAS D. JOHNSTON. 

1. A, being indebted to certain infants, of whom B was the guaidian, 
agreed with B that he would give his note to D for a debt which B 
owed the latter, and accordingly did so, taking from B a discharge 
for the debt due to his wards for that amount: Held, that C having 
no notice of this arrangement between A and B, was not' responsible 
for the amount so received from A. 

2. Merely signing a paper as an instrurnentary witness creates neither a 
legal nor a .natural presumption that such witness knew the contents 
of the paper. 

CAUSE removed from the Court of Equity of CASWELL, at  
Fall Term, 1844. 

Thc following is the state of the case as presented by the 
pleadings and proofs : 

John IT. Graves was, on 16  Septembcr, 1841, and for several 
years before, the guardian of the plaintiffs, Samuel P. Hill, 
Sarah J. Hill, and Maria W. Hill, and had also married their 
sister. A t  that time, James Mebane, as executor of the will of 
John Mebane, deceased, owed to the plaintiffs and their sister, 
Mrs. Graves, a considerable sum of money, on account of lega- 
cies given to them by his testator, who was their grandfather. 
James Mebane was also, with others, the surety for Graves, for 
his guardianship. The defendant, Johnston, was a shopkeeper, 
with whom Graves had dealings for several years for supplies 
for his family, and also for his said wards, respectively; on all 
which accounts the demand af the defendant upon goods 
exceeded $1,500, in September, 1841, and the defendant urged 
him to make some payment. Graves then informed the defend- 
ant that James Mebane owed him a considerable debt, and that 
he expected to receive a uayment on account of it in some short 
period, and promised t i a t ,  when he did, he would pay the 
defendant, in  whole or in par t ;  and the defendant then statcd 
to him that if Mr. Mebane would give his bond to the 
defendant, in case it was not then convenient to him to (433) 
pay the money, the defendant would accept it, and dis- 
charge Graves. Accordingly, Graves and Mebane went together 
to the defendant's shop, on 16 September, 1841, and Graves 
then gave to Mebane a receipt for the sum of $1,008.27, 
expressed to be "in full of a balance due from him as executor 
of . . . . . . Mebane, on account of my wife, and as guardian of 
Samuel P. Hill, Sarah J. Hill, and Maria W. Bill," and the 
defendant, Johnsion, attested the receipt as subscribing wit- 
ness; and, a t  the same time, Mebane gave to the defendant his 
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bond for the sum of $841.79, part of the said sum of $1,008.27, 
and settled the residue thereof with Graves, in some other way. 
I n  May, 1842, Mebane paid his bond to the defendant. During 
the dealings between Graves and the defcrrdant, as above men- 
tioned, the former was in the habit of making payments to the 
latter, in bonds taken by him for the hire of slaves belonging 
to his  wards, and payable to him as guardian, amounting alto- 
gether to the sum of $495.75. 

Graves had similar dealings with Harvey & Gunn, who were . 
also shopkeepers i11 the same place, and gave to then1 his bond 
for a balance of $262.85, and madc them a payment thereon 
in cabh of $151.21, leaving a balance of $155 due on the bond, 
when Harvey & Gunn endorsed it to the defendant. I n  April, 
1842, i t  became known that Graves was insolvent, and he exe- 
cuted to a trustee an assignment of certain property, in  trust, 
to indemnify Mebane and his other sureties for his guardian- 
ship, and removed from this State;  and James Mebane was 
then appointed guardian of the plaintiffs. 

The bill was filed in January, 1843, arid charges that, when 
Mcbane gavc his bond to the defendant, on the 16th September, 
1841, he, Mebane, believed Graves to be solvent and fully able 
to answer to his wards for all their effects, that had or might 
come to his hands, and that the defendant then knew or believed 
Graves to be insolvent, and that he also knew the contents of the 
rcccipt given by Graves to Mebane, which the defendant 
attested, and that the money, or a large part of it, for which 

Graves had the demand against Mebaue, was due for a 
(434) balance of the legacies to the plainliffs. The bill insists, 

that the defendant holds all the money and bonds 
received by him from Graves, over and above the defendant's 
accounts for supplies to the plaintiffs, as trustee for them- 
and the prayer is, that an account may be taken of all the deal- 
ings, on account of the plaintiffs, with the defendant, and that 
he may be decreed. to pay and to deliver over to their present 
guardian, James Mebane, all such money, and also deliver over 
the bonds that may be found in his hands. 

The answer admits that the defendant became uneasy at the 
delay of Graves in making payments on his debt, when he urged 
him to it in September, 1841; but states that the defendant did 
not then suspect Graves to be insolvent, and, on the contrary, 
was induced to believe that he was solvent, inasmuch as he 
represented Mebane to be largely indebted to him, and as Meb- 
ane was nearly related to Graves, and the defendant knew that 
he was surety for Graves for large sums of money, besides for 
his guardianship, and as Mebane so readily assumed so large a 
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part of Graves's debt to the defendant. The answer states, that, 
in consequence of his belief, from that conduct on the part of 
Mebanb, that Graves was entitled to credit he indulged him on 
the residue of his debt, and lost it. 

The answer states, that, a t  the time Mebane gave to the 
defendant his bond, the defendant did not know on what account 
Mebane was indebted to Graves, and though he admits that he 
witnessed a receipt from Graves to Mebane, he states that he 
does not know the sum for which it was given, nor whcther i t  
expresses that the money was paid by Mebane, as executor of 
John Mebane, or not. The arlswer states that the arrangements 
between Mebane and Graves were not communicated to the 
defendant, and that the defendant considered that Mebane gave 
his bond, instead of Graves, either for his own accommodation, 
inasmuch as he could not conveniently then raise the money for 
which Graves v7as pressing, or to sustain the credit and for 
the accommodation of Graves, to whom he was a particular 
friend, and for whom he was bound as surety in  many instances, 
as before mentioned. The answer then sets forth the defend- 
ant's account for supplies to the plaintiffs for several 
years, including those for 1842, and states the several (435) 
bonds received from Graves on account, which were 
payable to him as guardian. 

The answer was put in at  Nay  term, 1843, and a replication 
taken to it, and a t  the same term a reference was made to the 
master, "to take an account between the parties." 

At  November term, 1843, the master reported, and submits 
to the Court, whether the defendant is chargeable to the plain- 
tiffs for the sum of $841.79, received from Mebane as aforesaid; 
and, in case he should be chargeable, the master finds that, of 
the said sum, the plaintiffs were together entitled to $594.42 
principal money, which he divides amongst the plaintiffs in 
proportion to their several legacies. The master finds the 
bonds, received by the defendant from Graves, to amount to 
$495.95, as stated in  the answer, and that some of the debtors, 
to the amount of $53.75, are insolvent. The insolvent bonds 
belonged to the plaintiff, Samuel P. Hill;  and of the good ones 
$162.25 also belonged to him; and the residue of the good bonds 
belonged to thc plaintiff, Maria W. Hill. The masler submits, 
whether the dealings with Harvey & Gunn are to be included in 
the amount. I f  they are, he gives the plaintiffs severally credit 
for their shares of the fragment of $151.21, made by Graves 
on that bond; and if they are not, then the master gives the 
plaintiffs severally, a further credit for the amount of the 
dealings of each of them with Harvey & Gunn, which was 
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included in Graves' bond. Upon the whole, the master finds 
that Sarah J. Bi l l  (after deducting the sum of $10.44, as her 
share of the rash fragment to Harvey & Gunn) is indebted to 
the defendant in the sum of $181.44; that Samuel P. Hill 
(after deducting $10 as his share of the payment to Harvey 
& Gunn) had overpaid the defcndant the sum of $41.78; and 
that Maria W. Hill (after a like deduction of $17.55) had 
overpaid the sum of $184.28. 

The answer also states, that in the year 1842, the plaintiffs 
still dealt with the dcfendant, Samuel P. Hill, to the amount 

of $12.09; Maria W. Hill, $27.62; and Sarah J. I-lill, 
(436) $60,23, making in  all, the sum of $99.94. The master, 

although he says such dealings did take place in 1842, 
and that the accounts have not been paid, yet does not report 
the amount of them, nor assign any reason for not doing so. 

The defendant took no proofs, and the plaintiffs took but 
a singlr deposition, that of John H.  Graves, in  February, 
1844. The cause was then set for hearing and sent to this 
Court, and has been brought to a hearing on the pleadings, 
the deposition of Graves, and the report of the master on the 
inquiry ordered. Graves states, that, by agreement between 
Mebanr, Johnston and Graves, the bond of Mebane was given 
to Johnston, as a mode of payment from Mebane to Graves, 
and from Graves to Johnston; that he did not inform Johnston, 
when the latter agreed to take Mebane's bond, how the money 
was due, except that i t  was coming to him from his wife's 
grandfather's estate; that, after Mrbane had given his bond 
to the defendant, he, Qravcs, gave Mebane a receipt for that 
sum, and others paid by Mebane for him to other persons, 
but that i t  was not read to Johnston, nor by him, nor was 
Johnston infornled by the witness or Mebane that Mebane 
owed that money, or any part of it to Graves, as the guardian 
of either of the plaintiffs, or othcrwise, than on Graves' own 
account. 

Badger for the plaintiffs. 
for the defendant. 

RUFFIN, C. J. The principal purpose of the bill is, to throw 
on the defendant the loss of the sum paid to him by Mr. Mebane, 
who has brought this snit, as the next friend and guardian of 
the plaintiffs, all of whom arc infanis. I t  is obviously the 
guardian's own bill, in the name of the wards, and brought 
with the view of relieving the guardian from a liability for 
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the sum paid by him, when he, at  all events, knew that the use 
then made of i t  was a misapplication of the fund by the per- 
son, who was then the plaintiff's guardian, and for whom the 
present guardian was then surety. Thus viewed, the present 
suit is, certainly, not entitled to much favor, and as the infants 
have ur~doubted redress from any loss in the premises 
against their present guardian, either as thc surety of (437) 
their former guardian, or as concurring in his breach 
of t r u ~ t ,  there would be much ground for hesitating to grant 
relief against the defendant, as primarily liable, were it true, 
that he also knew that the fund belonged, even in part, to the 
plaintiffs. Mcbane has surely no equity of his own against 
the defendants, and unless he wrre unable to male  their legacy 
good to the plaintiffs-of which' there is no suggestion-there 
seems to be no more propriety in  the ward's insisting on pay- 

I ment from Johnston instead of Nebane, than there would be 
in  their thus insisting against Johnston instead of Graves 
himself, were he upon the spot and fully able to answer the 
demand. I t  was the voluntary act of Mebane to bceoinc pay- 
master for Graves' debt to Johnston; and if, in so doing, Ire 
did not, in this Court, become discharged from his debt to 
the present plaintiffs, it would be difficult to maintain that 
the defendant became chargeable therefor to the plaintiffs, in 
such manner as to be liable to them, wen before Mebane, their 
original debtor, and before Graves, the guardian for whom 
Mebanc had bound himself as surety, and in whose devcnstcnvit 
he concarrcd. But the Court is relieved from the necessity of 
considering the case as turning on that point of equity, because 
we are of opinion that thc defendant accepted Mebane as his 
debtor in the place of Graves, innocently, and without having 
any reason to believe that either of the plaintiffs had any 
interest whatrver in the matter. I t  did not lie on the dcfendant 
to inquire what motivc induced Mebane to assume the debt 
of Graves ; and, among men of business, such an inquiry would 
be de~med impertinent and offensive. I t  was suffic~ent for 
the defendant, that hc did not know nor have reason to suspcct 
that the other parties were doing wrong in taking the money 
or legacy of the wards to pa$ their guardian's own debts; 
and, therefore, he can not be considered as intending to do 
wrong, by accepting payment of what one person owed him in 
property, which belonged to another person. Now, both the 
answer and the only witness examined in the 'cause (Graves 
himself, who is examined for the plaintiffs), state that 
the whole representation made to the defendant by (438) 
Graves and Mebane, before and at the giving of the bond, 
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was merely that Mebane owed Graves, and, says Graves in his 
deposition, "that the money was coming t o  me from the estate 
of my wife's grandfather," whose executor Mebane was. I t  is 
true, that in a receipt given at  the time for a large sum, which 
includes this, Graves says that the whole sum, $1,008.27, was 
in full of a balance of the legacies to his wife and her brother 
and sisters from their grandfather, and that Johnston witnessed 
it. But that neither creates a legal nor a natural presumption 
that Johnston knew the contents. Plummer v. Bas7cervilk, 36 
N. C., 252. And the defendant says that he does not remem- 
ber distinctly that he did witness a receipt a t  all, and, if he 
did, that he has no recollection of the contents of it, or that 
he ever knew them; and Graves is very positive that Mebane 
and he only read the paper, *and that neither of them made 
the contents known to the defendant. Under such circumstances 
the plaintiffs can not follow this fund into the hands of the 
defendant. I f  Mebane had paid the debt to Graves in cash, 
and the latter had taken the coin or notes to the defendant in 
payment, it could not be contended that the plaintiffs could 
recover merely upon proof that it was the particular money 
received for their legacy by their guardian, without something 
to affect the defendant with a knowledge of i t  and with bad 
faith in the transaction; for if they could recover, when the 
defendant acted without bad faith in receiving payment of a 
just debt, no one would be safe in receiving money, and the 
course of trade would be arrested. There is no difference 
between that and the present case, in  which Mebane gave a 
security for the money, as if i t  was simply a debt from himself 
to Graves or to the defendant, and without allusion in it, or 
intimation otherwise to the defendant, of any fact to the con- 
trary. So far, therefore, as respects the sum paid by Mebane 
to the defendant, the bill must hr dismissed; and, as that is 
the principal subject of controversy, and was no doubt, of 
this suit being brought, the bill must be dismissed with costs, 
to be paid by the plaintiff's next friend himself. 

As to the other part of the case, the plaintiffs, upon 
(439) the authority of Lockhart a. Phillips, 36 N. C., 342, 

and other cases of that kind, were entitled to an account 
of the bonds belonging to them, which the defendants received 
from their guardian, and for a decree for what the defendant 
thus received that was not applicable nor applied lo debts, 
which the plaintiff ought to have paid. But, as far as those 
bonds went in  discharge of debts, contracted by the plaintiff 
for necessaries, or by their guardian for them, i t  was a proper 
application of them, and the deferidant has, to that extent, 
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the right to retain the bonds or the money received on them. 
I t  is stated by the master, that, in his guardian accounts, 
Graves annually debited the several plaintiffs with their re- 
spective accounts to the defendant, which were transferred to 
Graves7 own account a t  the end of the year, and included in 
his bonds given from time to time to the defendant. But  that 
makes no difference, because Graves has never paid his bonds 
thus given on account of the plaintiffs, except, in  part. by the 
transfer of the bonds he had taken as guadian, and with which 
he also charged himself to his wards in his guardian accounts. 
Therefore, Graves' bonds are to be regarded merely as securi- 
ties for the debts really contracted for the plaintiffs, and 
those debts are to be considered as paid, only by the bonds 
belonging to the plaintiffs, as far  as they extend. The money 
which Graves paid either to Johnston or to Harvey & Gunn, 
was, as far as appears, Graves' own money; and, therefore, it 
was applicable to that part of Graves' debt to those persons, 
which he contracted on his own account. Hence, the master 
erred in not charging to each of the plaintiffs his or her debts 
to Harvey & Gunn (which is included in the bond assigned by 
them to the defendant) without deducting therefrom or credit- 
ing the plaintiffs for any part of the payment of $151.21, 
made by Graves on that bond. That the defendant had a 
right to charge the plaintiffs with that debt, or, rather, their 
accounts included in the bond is clear from the consideration, 
that, while Harvey 65 Gunn held it, Graves might have trans- 
ferred to them bonds taken by him as guardian, in payment; 
and, therefore, he might pap their assignee in like man- 
ner. Equity looks at  the consideration of the bond, (440) 
as constituting the debt, and the bond as merely a 
security, or one of several securities. Now, i t  is nothing to 
the creditors, that upon the accounts between Graves and Ihe 
plaintiffs, he might have been their debtor, if such was the 
fact in the case, for they had no means of ascertaining the 
state of those accounts, and, as they knew that the plaintiffs 
had contracted so much debt with them, there was an apparent 
propriety of their receiving payment of those debts of the 
plaintiffs, in rnoncy or bonds belonging to them, in their guar- 
dian's hands. According to the statements in the master's 
reports, there is, ptrhaps, a small excess of those bonds over 
and above the sums due by the plaintiffs, upon their dealings, 
to the end of the year 1841, after striking out the credits for 
parts of the sum of $151.21, paid to Harvey & Gunn. The 
omission of the master to report on the dealings of 1842, was 
probably owing to an opinion that those dealings did not con- 
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ccrn this controversy, because they were subsequent to the 
transfer of the bonds which the plaintiffs are seeking. But 
that would be a mistaken opinion, for, as those dealings were 
prior to this suit, they formed a just demand then against 
the plaintiffs, and thcy ough~ not to have a decree against the 
defendant to pay them the money when he has a just ground 
for a deduction or set 08. 

The only difficulty, which the Court has felt in the case, 
arises out of the circnmstance that the bonds assigned to the 
defendants belonged to two of the plaintiffs only; so that, 
while the three plaintiffs are together, probably, indebted to 
the defendant, the balance may be due from one of the plaintiffs 
only, and to the other two, respectively, a balance may be due 
from the defendant. But under the circumstances of the case, 
we have not felt much embarrassed by that consideration. The 
plaintiffs have not relied on it, and those, to whom a balance 
may be due, could not, perhaps, insist on a decree in a case, 
in which they have imprudently united with a person, who 
has no claim against the defendant, in a joint suit for a matter, 
in  which a11 three of the plaintiffs have several interests. 

Indeed, we suppose the point of importance to the 
(441) plaintiffs is, whether there is, upon the whole, a balance 

due from the defendant; for, as the same person is 
guardian for all the plaintiffs, and there is no suggestion that 
each has not a competent estate in the guardian's hands to pay 
his or her debt, neither plaintiff could lose by the application 
of the effects of one for the benefit of the other. I t  could only 
affect the costs, and they have already been disposed of, and, 
moreover, ought not to be allowed to one plaintiff, who unites 
with another, against whom there should be a decree for costs. 
Thc Court would therefore have no hesitation in ordering the 
gnardian, in case a balance be found against one of the plain- 
tiffs, to bring it into court out of the estate of that plaintiff, 
in order to answer a snm that may be found due from the 
defendant to any other plaintiff. We suppose that these 
dcclarations will satisfy the parties as to the principles on 
which, in thc opinion of the Court, the case turns, and that 
thpy can adjust the accounts without t l ~ e  expense of a further 
reference. But if i t  should turn ont otherwise, the cause must 
be sent back to the master to make the proper inquiries, and 
state the accounts as now directed. 
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(442) 
WILLIAM LEIGH, Admr., Etc., v. ABSALOM B. SMITH et al. 

1. Where a will is made by a ferne cooert, under a power, this paper must 
be proved as  a will in a court of probate, before a court of equity 
will act on it. But when the court of equity is called to act on 
such an instrument, i t  must, notwithstanding such probate, be again 
proved before the court of equity that i t  was executed according to 
the'power, that  bcing a question a c o u ~ t  of probate does not under- 
take to  decide. 

2. When a fernc cove?-2 har a separate 'estate in property, she may make a 
will disposing of i t  and appoint an exccutor, and such executor shall 
be her general representative. 

3. Where she has merely a power to  appoint by an instrument in the 
nature of a will, the person she nominates in such an instrument as 
her executor is not such in the usual acceptation of the term, but is 
merely an appointce in trust, in the f i ~ s t  place for her creditors, and, 
secondly, for those to whom she directs the property to go. 

4. The appointees of property which a feme cooert has a right, under 
marriage articles, to appoint to any pcison she thinks proper, are 
trustces for her creditors in the first instance. 

5. An exccutor, or an appointee In the nature of an exccutol, is not 
bound to plcad the statute of limitations, nor can the legatees or 
ulterior appointees compel him to do so. 

Cause removed from the Court of Equity of NORTHAMPTON, 
a t  Spring Term, 1844. 

The following is the state of the facts, as disclosed by the 
pleadings and proofs : 

Tn March, 1817, Leonard Purdy and Sarah Smith, being 
about to intermarry, entered into a marriage, contract, wherein 
i t  was stipulated, "that the said Purdy shall have during his 
natural life and fully possess and enjoy, without any molrsta- 
tion, all thc negro property belonging now to the said Sarah 
Smith, together with the use of the land, etc."-('provided 
always, and i t  is the true intent and meaning of this covenant, 
that if thc said Sarah should die without any child or children, 
during her marriage with ihe said Purdy, thcn, and in that 
case, she is, and by these presents, at  liberty and vested 
with full and ample powers to give and bequeath the (443) 
said ncgroes to whomsocvcr she pleases." This is as 
nnxch of the covenant, as it is necessary to set out. The mar- 
riage took place, and Mrs. Purdy died in the year 1818, with- 
out having any child by Leonard Purdy. Before her inter- 
marriage with Mr. Purdy, Mrs. Purdy had been the wife of 
Eiheldrcd Smith, upon whose estate she had administered, 
and the intestate, Richard Grump, whose representative the 
plaintiff is, had been one of her sureties to her administration 
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bond. The defendants are h r r  children and grandchildren, 
by her first husband. Mrs. Purdy left behind her a testa- 
mentary paper, signed and sealed by her, and properly wit- 
nessed; in which she "gives and bequeaths" to her daughter, 
Rebecca Gary, then the wife of the defendant, Roderick B. 
Gary, and, after her death, to her children, a part of these 
negroes; and to the defendants, the two Smiths, others of them. 
Then follows this clause. "The whole of said negroes,'hereby 
bequcathrd, are subject to thc life-estate of my husband, Leon- 
ard Purdy, agreeable to a mirriage contract entered into be- 
tween me and my said husband, and dated 29 &Iarch;1817. I 
do hereby nominate, ordain and appoint my friend, William 
13. Lockhart, my executor, of this my last will and tcstament." 
This paper was duly proven in the County Court of North- 
ampton, at the Mazch term, 1820. Mrs. Purdy died . . . day 
of . . . . . . . . in 1818, leaving her husband alive. 

During the life of Mrs. Purdy, an action was brought on 
her adn~inistration bond, against her and hcr husband, and 
the sureties thereto, by the defendant Roderick B. Gary, as 
guardian of his own children and of the defendants, the Smiths, 
to recover from.them their distribution shares of their father's 
estate. A recovery was made in the year 1826, and the intes- 
tate, Richard Crump, paid his ratable proportion thereof, 
Purdy being insolwn-and the bill is filed to subject the 
negroes, in the hands of the defendants, to the payment of that 
portion. Before this recovery was made, an action had been 
brought by the defendant Gary to recover from William B. 

Lockhart, as executor of Mrs. Purdy, a debt which was 
(444) due him from Mrs. Purdy; a judgment had been ob- 

tained by him, and, under the execution, he had pur- 
chased the negroes in question, and held them as his until 
1838, when the defendants having filed their bill against him 
as their guardian, this Court decreed that, as he was their 
guardinn, be held the slaves in  that fiduciary character; arid 
decreed he should surrender them to the defendants. More 
than seven years elapsed, from the time ihc plaintiff's intestate 
paid the money, under the judgment recovered against him, 
as the surety of Mrs. Purdy on her administration bond, until 
the filing of this bill-and the defendants pray the benefit of 
the Act of 1715, passed for the protection of the estates of de- 
ceased debtors. Among other grounds of defense, the defendants 
rely upon the fact, that an action had been brought by the plain- 
tiff's intestate, as one of the sureties of Mrs. Purdy. upon her ad- 
ministration bond, against Roderick B. Gary, upon his gnar- 
antee to them, to induce them to become such sureties-that 

348 



N. C.] DECEMBER TElZM, 1844. 

other suits had been brought by the othrr sureties against him, 
the said Gary, for the same cause, all of which had been corn- 
promised, and that the sum paid by Gary to the several plain- 
tiffs, was received by thern, under said compromise, inc l~~ded  
the demand now set up, and was in fall of all demands against 
the rstate of Mrs. Purdy. I t  further appears in  the case that 
the present plaintiff, after the payment of the money to him 
by Gary, brought an action against William B. Lockhart, as 
the executor of Mrs. Purdy, and rccovercd against him the 
amount of his claim; the jury having found by their vcrdict 
that said Lockhart had no assets, the said negroes never had 
been in his possession, but were at  the time of the plea and 
jddgment in the possession of Gary, claiming them as his own 
property. The defendants aver that the said judgment was 

* obtained by fraud, and in derogation of their rights. They 
further contend that, by the testamentary paper, called the will 
of Mrs. Purdy, the defendant Lockhart was not an executor 
thereof, and the judgment obtained against him was 
null and void, and did not compromise any of their (445) 
rights. 

B. P. Moore and Iredell for the plaintiff. 
Badger for the defendants. 

NASII, J. Upon examining the evidence in  this case, the 
Court is satisfied, that, in the compromise of the suits brought 
by the sureties of Mrs. Pnrdy against Mr. Gary as a guarantee, 
nothing more was settled, than their claims against him; that 
nothing more was intended by the parties to be included, and 
that in fact i t  extended no farther. I t  did not embrace the 
claim, now urged by the plaintiff, and he is at  liberty, notwith- 
standing said compromise, to urge his present suit. They are 
further of opinion that i t  is not necessary to decide upon the 
question, whether the recovery made by the plaintiff against 
William B. Lockhart, as executor of Mrs. Purdy, was obtained 
by fraud or not, as they are satisfied, for the reasons hereinafter 
stated, that the said recovery was a mere pullity. The im- 
portant question presented by the case is, have now the defend- 
ants the right to nlead the statute\of 1715, in bar of the plain- 
tiff's claim? William B. Lockhart, the executor, as he is called, 
of the will of Mrs. Purdy, is a party defendant and has not 
pleaded it. Can the other defendants, who are really the 
parties interested, do so? This involves the question, in what 
character is William B. Lockhart to be considered, is he the 
executor, strictly speaking, of Mrs. Purdy's will, or is he 
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merely ad appointee to carry into execution the trust, which 
the law annexes to the appointment of Mrs. Purdy? I t  is 
deemed unnecessary, at this time, to enter into an  elaborate 
history of the power of { e m e  cover ts  to make wills, with or 
without the consmt of their husbands. The paper produced 
in this case as the will of Mrs. Purdy is an execution of a 
power secured to her, when she was discovert, and in  every 
respect capable, not ouly of binding herself, but of binding 
such persons as contracted with her. She, in  pursuance of the 
power thus sccurcd to her, executed, before two witnesses, 
the instrument she calls her will. Such a testamentary paper, 

before it can be available, either in law or equity, nlust be 
(446) regularly proved before the proper tribunal. I n  a court 

of equity, such probate alonc will not suffice, for the 
court of probate, in such cases, do not feel ihemsel~es called 
on to examine, whether the appointment is authorized by the 
power. There are other special circumstances connected with 
a testament which are not trusted to a court of probate, and 
which the grant of probate does not determine, but leaves open 
to the temporal courts. Upon the probate, therefore, before 
the ordinary, a court of eqnity does 'not act, but requires that 
the instrument shall be proved, before them, to be such as was 
required by the power. The witnesses, therefore, must be 
callcd to prove that the instrument, when the ferne cove r t  has 
power to appoint, was her act and is duly executed according 
to the requirements of the power. 

I n  this caw, the will qf Mrs. Purdy has been admitted to 
probate before the appointed tribunal, and in this Court is 
admitted by the answers to be duly executed, under the powrr 
given her by the marriage contract, for only under it, as such, 
can they claim the negroos a t  all. The Court, is therefore, of 
the opinion that the will of Mrs. Purdy has been properly 
proved, and is a sufficient execution of the power secured to 
her. I n  her will she rcfcrq to thc marriage contract, as govprn- 
ing the interests she conveys, and that is satisfactory evidence, 
that she considered herself as executing the powpr. What then 
is the character ayd power of William B. Lockhart under that 
paper? I s  he in the sense, in  which the law understands the 
term, an executor? We think not, we consider him herc as 
but an appointee in  trust to convey the intentions of the 
appointer, as either expressed by her or implied in  law. By 
this paper, Lockhart, though called an executor, is not strictly 
and properly such, even in the view of a court of equity, be- 
cause Mrs. P m d p  had no separate estate in the negroes, which 
she could bequeath. When a f e m p  cover t  has such estate, she 
may make a will and appoint an executor, and such executor 
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shall be her general represcntativc. Hulme v. Trnant ,  1 Brow. 
C .  C., 16. Fettiplacc v. Gorges, 1 Vcs. Jr., 46. Peacock: 
V .  Monk,  2 Ves. Sr., 191. 

But, though it be true, that, in this case, Mrs. Purdy 
(447) 

could not constitute Lockhart an executor, properly so called, 
i t  does not follow that his nomination is necessarily unmean- 
ing, and to be rejected altogether. The paper is not a testa- 
ment of persorral estate, but i t  is an appointment under the 
power in Mrs. Purdg. It is an appointment of thr whole prop- 
rrty, over which she had a power, and she has no other prop- 
erty. Then the inquiry is, what is the meaning of such an 
appointment of Lockhart as executor, in such an instrument? 
I t  is apparent from reading the paper that Mrs. Purdy thought 
she was disposing of her separate property, and in that view 
she appointed an executor. But it turns out, the instrument 
can not operate in that way, but is only an appointment, and 
it is the rwcessary construction of it, that, as the property 
would have vested in Lockhart, by virtue of his appointment 
as cxeci~tor, so hr must be intcnded to take to the same extent, 
and for the same purposes, as appointee in the instrument. 
What else could slic mean by nominating an executor, but that 
he should take the estate in that way, in  trust for creditors in 
the first instance, and then for the several appointees mentioned 
in the instrument? I t  is said, there was no necessity for an 
exccntor, as the creditors have the same remedy against the 
children, as appointees. But there was the same necessity, as 
in ordinary cases of cxecutors to wills. One is, that creditors 
may obtain satisfaction from a single source, instead of going 
against all the lrgatees, and also that the interest of the credi- 
tors and legatees may be protected by a competent person. 
Irere the ultimate appointees were a married woman, children 
and unborn grandchildren, and the appointment of some person, 
as executor, to act quasi in that character, was convenient and 
useful. Undcr these considerations, we hold this appointment 
to be in the first instance to Lockhart, to pay the debts of Mrs. 
Purdy, and then for the use of the other appointees, as if he 
were regularly an executor, and thcy were regularly legatees. 
Equity holds that where an individual has a general power 
of appointment over a fund, and actually makes an 
appointment according to his power, the property ap- (448) 
pointed shall form a part  of his assets in equity. for 
the payments of his debts, in preference to all claims upon 
him, by volunteers, either as legatees or appointees. Sugden 
on Powers, 2 TTol., p. 30, and the authorities there cited. .Lock- 
hart then being an appointee in trust, the creditors of Mrs. 
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Purdy could no more reach the property in  his hands by an 
action at law, than if the appointment had been direct to the 
defendants. They could reach the assets only through the aid 
of a court of equity. The judgment a t  law, obtained by the 
complainant against Lockhart, was therefore void, and of no 
effect, and could not, as we arc disposcd to think, break, of 
itself, the running of the statute of 1715. Lockhart is a ncces- 
sary party to this bill. To him is entrusted thc right and 
the duty to take care of the property of the appointer, and, 
when called into a rourt of justice, to defend it. I t  is some- 
what doubtful, whether the ultimate appointees are necessary 
parties. Lash v. Hauser, 37 N .  C., 493. Castleton v.  Panshaw, 
Prec., Ch. 100. E x  parte, Dundney, 15 Ves., 498. But if they 
are necessary, it is because they are interested in the fund, 
and may have dr ight  to see that the trustee or appointee makes 
all the defense he is by law bound to make, or because they 
are in possession of the fund. I t  is well settled, both in Eng- 
land and this country, that the fxccutor may or m e  not at  
his pleasure, plead the statute of limitations. I t  is indced more 
prudent, that he should do so, but he can riot be conlpelled to 
plead i t  by a legatee. He  is the pars principalis or l ~ ~ i t i m u s  
eontmdietor, who is bound and authorized to act for all per- 
sons entitled to interest under the will as legatees. Redmond 
v. Collins, 15 N. C., 441. Williams v. Maitland, 36 N. C., 92. 
And the legatees are bound by his act: "he alone brings a bill 
for an equitable money demand of the testator. He  is the 
only party necessary by a creditor for an account of the assets, 
ueither the particular nor  the residuary legatees being required, 
though their intcrest may be affected." Redmond v. Collins, 

supra. I n  this case, Lockhart, the appointee in trust, 
(449) and a defendant, admits in his answer that he has never 

paid to the plaintiff the moncy claimed by him, and he 
does not plead the statute of limitations, and we hold that 
the defendants, who are the appointees, can have no right so 
to do. I f  the negroes had been in the possession of Lockhart, 
there is no question but he might have paid the debt due to the 
plaintiff, although barred by the statute, without exposing him- 
self to the liability of paying over to the ulterior appointees. 
FVillinmr v. Maitland, szlpra. 

C&d: Jones v. Blanton. 41 N.  C.. 120: Roqers v. Hinton, , - 
62 N. C., 106; 8. c . ,  63 N.'C., 84; ~&llib.zcrton v. Carson, 100 
N. c:, 109. 
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(450) 
JOHN R. WILLIAMS v. ltORERT McCOMU et al. 

1. A testator devised as  follows: "I will and bequeath to my cldest son, 
Samuel, nhy two tracts of land lying on both sides of McCullocli's 
Creek, in the northwest of Charlotte town, and the half of the housc 
I live in, and also one ncgro, ete. I also givc unto illy sceonil son, 
Jan~cp, the other half of this housc I live in, and the lot i t  is built 
upon, with othcr appur.tcnanccs thereunto belonging, and my lot a t  
the east side of the spring head": Held,  f i ~ s t ,  that by the devise 
of a house, the land on which i t  is situatcd will generally pass, 
unless a different intention can be collected from tbe will; but, 
secondly, that  the intention of the tcstator was to givc Samuel onc- 
half of the house, and by necessity, the ground oceupicd by that  
half, and to give to James the other half of the house and all the 
remainder of the lot and appurtenances. 

2. The testator further devised as  follows, after having givcn a negro girl 
to his daughter Mary: "I also will and appoint that i f  any one 
of the said children shall or do die before of age, or before they have 
lawful heirs bcgotten of their bodies, and are come of age, that  in 
that ease what is then found of their legacy shall go or be givcn 
to the next one or two that is living, and equally divided between 
the two living; if but one surviving, to get the whole": Held,  that  
the word legacy, as here used, referred to both real and personal 
estate, and that, upon the death of James, under age and without 
issue, all his property went to his surviving brother and sister. 

Cause rerrroved from ,the Court of Equity of MXCKLENBUR~, 
a t  Spring Term, 1843. 

Thc case, prescrrted by the pleadings and evidcnce and pro- 
ccedines in the cause, is fully stated by the Judge delivering 
the opinion. 

Alexander and J. 8. R y a n  for the plaintiff. 
Osborn and J r e d ~ l l  for the defendant. 

NASIT, J. Samuel McComb died in 1795, having previously 
made his last will and tcst~ment, duly executed to pass real 
estaie. At the time the will was made, he had three children, 
Samuel, James and Mary. The latter afterwards married the 
plaintiff, and is, since dead, leaving children. Samuel McComb 
lived several years after making his will, and had another 
son, Robert, one of the dcfendirr~tb. By his will, Xamuel 
McCornb devised as follows: "1 will and bqueaih unto (451) 
my eldest son, Samuel NcCon~b, my two iracts of land - 

lying on both sides of McCullock's Crcelr. in the northwest of 
Charlotte town, and the half of the house I live in, and also 
one negro wench, etc. I also give unto my  second son, Jaines 
McComb. the other half of this house I live in, and the lot i t  
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is built upon, with other appurtc.nances thereunto belonging, 
and rrry lot a t  the east side of the Spring Head." He  then 
makes a bequcst of a negro girl to his daughter Mary, then 
follows this direction, "1 also will and appoint, that if any 
one of said children shall or do die before of age, or before 
they have lawful heirs, begotten of their own bodies and is 
come of age, that, in that case, what is to be then found of their 
leg~zcy shill go or be given to the nest one or two that is living, 
and equally divided between the two living, ~f but orre surviving, 
to get the whole." 

James died under age artd without issue, leaving his brother 
Samuel and his sister Mary, alive. Robert McComb, the de- 
fendant, purchased from Samuel McComb his interest under 
the devise in  the house and lots described in the clauses set 
forth above. The bill is filed for a sale of the lots, and for a 
division of the proceeds. The sale has been made undrr an 
order of the Court of Equity of Mecklenburg County, and the 
money is in the office awaiting the decree, as to the rights of 
the parties in the fund. 

For Robert McComb, who stands in the place of Samuel 
McComb, it is contended here, that, by the devise of half of 
the house, one-half of the lot passed; on the other hand, the 
plaintiff claims, that under the devise to Jarncs, one-half of the 
house and the whole of the lot, excepting that portion on 
which Samuel's half stands, passed to him, together with the 
half of the back lot, being all of that lot owned by the testator. , 
I t  is very certain that, by the devise of a house, land will pass. 
Croke Eliz., 89. Clemanc v .  Collins, 2 Term, +09. 2 Saund., 
401, n. 2. 1 Tho. Cokc, 173. The Touchsfone, 74. And it 

is a general rule that the words made use of by a testator 
(452) are to be understood when unexplain'd by him, so as 

to have their lcgal effect and operation. I f ,  therefore, 
the devise to Sanmel stood alone, it would have the effect 
claimed for it, because the law would infer, in that case, that 
slxch was the intention of ihe testator. But this legal infer- 
cnce lasts no longer, when, from what the testator has said in 
his will, such clearly appears not to have been his intention. 
To hold otherwise, would be binding up people to  legal techni- 
calities, and making their ignorance a trap for them, without 
allowing them, in the instnlment, to explain themselves. Crom 
1): Odel l .  1 Ball. 8r; Rev., 472. Loveacr~s v. Blight, Cowper, 
355. 2 Bal. tc Brat., 413. Becrumar v .  Stock., 2 Bal. & Beat., 
413. 

With a view to ascertain what is the meaning of a testator, 
every part of the will is to be considered, and such is the rule, 

354 
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both in courts of law and equity. Gittengard v. Stril, 1 Swanst., 
28. Booth v. Blundell, 1 Mer. 217, and Pitiman v. Stevens, 
15 East., 510. Let us test this devise by these rules: The testa- 
tor's real estate consisted of two tracts of land, adjoining the 
town of Charlotte, and the house and lots. We say this was 
the whole of his real estate, because he devised no other, nor 
is there any evidence that he possessed or owned any other. 
To his eldest son, Samuel, he devises the whole of the land in 
the country, and one-half of the house in town, and to James, 
in a separate and distinct clause, he devises the other half of the 
house, "and the lot i t  is built upon, with other appurtenances 
thereunto belonging, and my back lot." I t  has been argued 
that the word "half," so clearly connected with the only word 
in  the clause of giving, overrides the whole clause, and governs 
the word "lot" in the succeeding part. We do not think so. 
The words are, "the lot," which import necessarily, the whole 
lot. This is strictly true, gramnlatically speaking. "The," is 
a definite article before nouns, which are specific or understood, 
and is used to limit or determine their extent. The lot, then, 
without more, means the piece of ground of an asccrtained 
quantity, marked off in the plan of the town of Gharlotte. But 
the testator goes on to be more specific, and adds the words, 
"upon which i t  is built." These latter words tell us 
what lot is devised, and the definitive article the, shows (453) 
the intention to be the whole lot. Why use the article 
t h e  before "lot," if the testator meant to devise but one-half 
of it. Omit the article, and the half, according to that con- 
struction, might be meant. Nor does this construction at  all 
interfere with Anonymous, 3 N. C., 161, nor with Rlack v. 
Ra!/, 18 N. C., 334. I n  both these cases, the things devised 
are all in one consecutive sentence, and followed by the words 
limiting the extent of the estate devised. No other construc- 
tion could be placcd on the words, with any regard to the 
ordinary rules of construction, as is observed by the Court in 
the latter case. But the testator in the two devises, we are 
now considering, has seemed to be desirous to leave nothing 
to conjecture as to his meaning. I n  the clause devising to 
Samucl a share in the house, he mentions nothing but 7mlf the 
house. In  that to James he includes, "the lot upon which i t  is 
built, and with other appurtcnances thercunto belonging," 
appropriately such buildings, rights and improvements, as are 
upon the land, and used with the dwelling house as appur- 
tenances thereto. From the map, with which we are furnished, 
i t  appears there were on this lot several out buildings, and a 
part of i t  was a garden. The testator omits all these, when 

355 
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devising to Samuel, and uses words which embrace them all, 
when devising to Jamcs. I n  giving a construction to a will, 
every part of it is to bc considered, and no words ought to be 
rejected on which any sensible meaning can be put, "every 
string must give its sound," for the meaning of the testator 
must  reva ail, when i t  can be fairly found in our languace,, and 
is not in contradiction to any rule of law. Edens v .  Wsllzams. 
7 N. C., 27; Williams v. L a m ,  4 N. C.,  246; Clement v. Collins, 
2 Term., 503. 

To support and strengthen the constnlction put on the devise 
in Savor of Samuel, it has been further argued here that it is 
a rule of construction that every devise is intended for the 
benefit of the deviscr, and that it must have been the inten- 

tion of .the testator here to make a devise to Samuel, 
(454) which would be useful to him. And, if the whole lot is 

given to Jamcs, the devise to Samuel will be without 
any benefit. The rule is correctly stated, and is supported by 
the authorities cited by the counsel. To which we answer, a 
Court of Equity must not rcason from inconvenient results, 
and thereby be induced to put a forced construction on thc 
words used, or give them such a meaning as was obviously not 
the intention of the tcstator. Junes v. Johnston, 4 Ves., 573; 
S m i t h  v. Streator, 1 Marivale, 361, and Bernard v. Montague, 
1 Mer., 431 ; JIume v. R u n d ~ l l ,  2 Sini. & Stre., 117. We do not 
mean to say, that, when the meaning is doubtful, the Court 
may not look to thc inconveniences, which may result from one 
construction or another. I t  is true, that, in this case, i t  might 
have been more convenient to Samuel, and certainly more to his 
interest, to have one-half of the lot, as wcll as one-half of the 
house,,but certainly i t  was a matter of interest to him, and 
much convenience to have a right to use one-half of the house, 
particularly as his land was adjoining the town, so that the 
devise is beneficial to him. 

We are palled on to put a construction upon another clause 
in the will: the one directing the survivorship, or how the prop- I 

erty shall be disposed of, on the dcath of either of the devisees. 
I t  is not pretended that Robert has any interest in  the division 
of the fund, except as the vendee of Samuel, or, as one of the 
heirs of James, if the devise ovcr is inoperative. Two objec- 
tions have been urged against the survivorship; one is, that it 
is too remote; and the other, that the rcal estate can not pass a 
legacy. As to the first objection, we do not think i t  arises in 
the case; because i t  is limited over to the children or child 
living, which ties it up to the event of James's death, without 
lcaving issue. James died before he was twenty-one, without 
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leaving issue. The property should go over, and the words of 
the will are satisfied. Upon the death of James, the limitation 
over to his brother, Samuel, and to his sister, Mary, took effect. 
But it is contended on behalf of Robert, that nothing survived 
but what was strictly a legacy, as the testator has made 
use of that word in this clause. The word ('legacy" is (455) 
properly applicable to bequests of pcrsonal property, but 
may be extended to embrace other species of property not tcch- 
nically within its import, to effectuate the intention of the tes- 
tator. This was a mixed fund, consisting of real and personal 
property. I n  the case of Bardacre v. Nash, 5 Term, 716, it 
was extcnded to embrace real estate, which was included in  the 
clause. And so in  Xope v. Taylor, 1 Dur., 268. In  Sibly V .  

Perry, 7 Ves., 522, i t  was extended to annuities, and see. 2d, 
Hoper on Legacies, 335. The language of the clause is, "what 

I is to be found of their legacy, shall go," etc. I n  Hardacre V .  

Nash is, "but in case eithcr or both of my children should die 
before the decease of my wife, then those legacies which are 

1 hcrc left them shall," etc. I n  what the testator calls a legacy 
were embraced several frcehold estates, and the Court, to carry 

~ out the intention of the testator, decided that the lattcr passed 
under this clause, as well as the personalty, to the widow. 
Here the testator uses the word ('legacy," as embracing real 
property together with personalty, and he intended the whole 
should survive. I n  this view, the difficulty arising from the 
uncertainty of the words used, "what shall be then fouhd," is 
removed. The land is, then, as i t  was in 1795. 

We are of opinion, then, that under the will of Samuel 
McCombc, his son, Samuel, took but one-half of the house, and 
from necessity the ground upon which i t  stood, and that James 
took the other, together with the whole lot except that upon 
which Samuel's half stood, together with the half lot adjoining. 
That upon the death of James, his sharc in the lot survived to 
Samuel and Mary, to be divided equally between them, and 
that Robert MrCombe, by virtue of his pnrchase, stands in the 
place of Samuel McCombe. Robert will then be entitled to thc 
whole of the .cralue of one-half of the house, and the one-half of 
the balance, and the plaintiff, Williams, will be entitled to a 
life estate in one-half of the value of the legacy of James. 

PER CURIAM. DECREED ACCORDINGI,Y. 

Cited: T ~ L C ~ C P T  v. T U C ~ C P T ,  40 N.  C., 84; McCorlcle v. Xher- 
rill, 41 N. C., 177; Cole v. Covington, 86 N. C., 298. 
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At the session of the General Assembly of 1844-5, the  ono or- 
able FREDERIC NASH, of I-Iillsboro, who had been previously 
appointed to that office by the Governor and Council, was elected 
a Judge of the Supreme Court, in the place of the Honorable 
TVILLIA~I GASTON, deceased. 

At the same session the Honorable DAVID F. CALDWELL, of 
Salisbury, who had previously received the temporary appoint- 
ment from the Governor and Council, was elected one of the 
Judges of the Superior Courts of Law arid Equity, to supply 
the vacancy occasioned by the promotion of Judge NASII to 
the Supreme Court Bench. 



E Q U I T Y  C A S E S  

ARGUED AND DETERMINED IN 

T H E  S U P R E M E  COURT 
OF 

N O R T H  C A R O L I N A  

JUNE TERM, 1845. 

I (457) 
JOSEPH A. McLEAN e t  al. v. FREDERICK H. SHUMAN. 

I .  I n  a cabe between two pal ties on n money transaction, where the testi- 
mony seems to  be nearly balanced, the  determin;rtion rnxy be safely 
placed upon the want of preponderating proof on the side upon 
which the error rests, and upon an  exhibition in  that paity of a 
deficiency of the due caution which prudence requires him to use. 

2. A bank t h a t  pays money to any person, as  a loan, without any written 
check or. receipt, and especially pays the money of onc man t o  
another, without taking something to charge him, ought to lose i t ,  
unless the facts can be unquestionably established. 

Case transmitted from the Court of Equity of GUIIXORD, 
at  Spring Term, 1843, to the Supreme Court for hearing. 

Thp bill states that the defendant is the agent of the Bank 
of Cape Fear at Salern, and that the notes negotiated there are 
made payable to the defendant. The notes are delivered to 
the defendant, to  bc offcrcd for discount, and are generally 
sent by dealers, who rcsidc in other places, to the defendant, 
a considcrablc time before they are discounted; especially when ' 

there areemany applications. The plaintiff, McLcan, 
lived in Greensboro, and on 10 September, 1839, he sent (458) 
a note, made Ing himself and other plaintiffs, as his sure- 
ties, for $400, to John C. Bllxrr~, of Salern, to bc offered for 
discount; which came to Bl~lm's hands and was by him deliv- 
ered to the defendant. IJnderstanding that Blum had left 
home on a long journey, and riot having heard from him, the 
plaintiff, McLean, on 24 September (which was the weekly dis- 
count day), sent a messenger. with a letter to the defendant, 
requesting him to send him the money on his note, if discountcd, 
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and, if it wa'i not, to let him know when it would bo. The 
bill charges that thc defendant sent thereto a verbal rcpl.y, that 
the plaintiff had no not(. in bank, but that, if he would send 
one, it should be discounted. On the next discount day ( 1  - 
October) the plaintiff, accordingly, sent another iiotc for $400. 
and got the money on it. I n  January following, the plaintiff 
discovered that the defendant held both of the notes for $400 
each, and claimed the payment of both, which the plaintiff 
resisted upon the ground that but one of them had becn dis- 
counted, and that he had received but one sum of $400. deduct- 
ing therefrom the discount. Upon learning that the defendant 
claimed the two debts, the plaintiff applied to Blurn to know 
whether he receivcd the money upon thc first note or could give 
any explanation of the matter, and was informed by Rlam that 
he had delivered the note to the dcfcndant, and that he never 
received any money on it, but left home about the time, and 
was absent for five or six weeks, and that some days after his 
return the defendant informed him iherc was some mistake in 
the bank with respect to thc discoui~ting for the plaintiff two 
notes for the same amount and the same sureties, very nearly 
at  the samP time, and asked him, Blum, whether he knew any- 
thing about it, and upon Blunz's answer, that he did not, the 
defendant left him without saying more. The bill further 
states that thc plaintiff applied to the defendant himself for 
some explanation of the transaction, and to be informed when 
and to whom the defendant paid the money, and the defendant 
then showed him an account in a book in the bank, purport- 

ing. to be an accouilt of new loans made by the bank on 
(459) 17 September, 1539, in which the plaintiff's note, dated 

September loth, appears as one of six then discomted, 
with a memorandum opposite to it, that the money was received 
by .John C. Blnm. The bill states that the plaintiff then 
asked the defendant whether he had any evidence that hc had 
paid the money to Blinn, and whether he h a d  any reeolledion 
of i t  himself; and the defendant replied, that he did not remem- 
ber paying Blixnz the money, and had no othrr evidence of it 
except his books, but that his books conld not be mistaken. Thc 
hill farther states, that, to a suggestion that possibly a mistake 
had bccn committed by the defendant by having counted the 
bills and set them apart in the expectation that Mum would 
call for them, and therrupon making a memorandum that Blum 
had received the money, when in fact he had not, and that it 
mig.ht be ascertained how it probably was by the state of the 
defendant'., cash account, the defendant still redied that his 
books could not be mistaken, though hr  admitted, at the same 
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time, that he had a considerable surplus of cash beyond the 
sum required by his cash account, and admitted, also, that, in 
a list of debtr due to the agency, which he had made out in 
November, 1830, the debt of the plaintiff was inserted at  $400 
only. 

The plaintiff paid the note of 1 October, and, having been 
sued on that dated 10 September, 1839, hc filed this bill against 
Shuman, the agent, to be relieved against it by injunction. 

The answer states, that on 17 September, 1839, Blurn pre- 
sented for discount the plaintiff's note for $400, dated 10 Sep- 
ternber, at  ninety days, and also a letter requesting the money 
to be paid to Blum; that it was discounted that day, and the 
proceeds paid immediately to Blum. The defendant admits, 
that, in a few days thereafter, the plaintiff's messenger, by the 
name of Thorn, applied with a letter for the money, and that 
thc defcndant, after looking among a file of notes, that remained 
in bank to be discounted, informed Thorn that the plaintiff 
had no notes in bank to h~ disro?nnted, and directcd him 
to say to the plaintiff, if hc wanted m o r e  money he must (460) 
send another note; for, as the note offered by Blurr~ had 
been already discounted, thc defendant understood the plaintiff 
to want a new loan. The succecding week the plaintiff sent a 
note for $400 by another agent, which was discounted. The 
defmdant admits that he has none of the several letters of the 
plaintiff, directing the payment of the moncy to Blurn and his 
other agents; and he says that it has been his invariable prac- 
tice to destroy all such papers, because the possession of the 
note is the highest evidence of the dkbt, and that he has paid 
the money on it, witliout the aid of letters or orders for the 
money. 

The answer then states, that, in confirmation of the defend- 
ant's renlcnlbrance of the whole transaction, the bank books 
sustain him, and that he is ccrtain they are correct; that the 
discouilt book shows in his own writing, among the new dis- 
counts of 17 September, the note of the plaintiff of 18 Septem- 
bcr, at  ninety days, and that the money was received by John 
C. Blurn. The defcndant *admits that he prepared a list of 
debts to the Bank of Salem, in November, 1839, for the pur- 
pose of niaking his half yearly return to the principal bank, 
and therein at first he chargcd the plaintiff's debt at  $400; but 
he says that he afterwards discovered his mistake by comparing 
the books, and corrected his return bjr making the debt $800, 
being for two notes of $400 each. 

The defcndant admits that there was an excess of cash on 
hand; but says that it had been accumulating for scveral years, 
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and that in the beginning of 1839 it was about $300, and that 
in closing the accounts of that year it was found to be about the 
same; which satisfies him that he paid this money to Blum, as 
the excess would otherwise have been about $700. 

Replication was taken to the answer, and the parties pro- 
ceeded to take proofs; and, when ready, the cause was trans- 
ferred to this court for hearing. 

John C. Blum, who was the cashier of the bank for eleven 
years immediately preceding the plaintiff's coming in, and who 

is now a director, was examined and states that he has 
(461) no recollection of having received or offered the plain- 

tiff's note of 10 September, though he has no doubt, from 
the statements of both t'he plaintiff and defendant, that he did. 
H e  says, that, a t  the time, he was very busy in preparing to 
leave home for Philadelphia, to lay in a stock of merchandise, 
and having no interest in the matter, he did not charge his 
memory respecting it. He however denies positively having 
received any sum whatever on the plaintiff's note, on 17 Sep- 
tember, or at any other time; and he says that he is absolutely 
sure he did not, for he had no excess of cash, and, if he had 
received the money he could not have forgotten it. The note 
of 10 September was shown him and exhibited, having on the 
back the word "offered," which he says is in the writing of the 
defendant, and is the usual memorandum on notes that are 
offered and approved, but not discounted on one offering day 
and are kept for another day, when they take their turn. He  
states thst he received from the defendant on 17 or 18 Septem- 
ber in the bank a small 'sum of money, which the defendant 
owed him upon their private dealings, and some exchanges, but 
none on anv other account; and that he left home on 19 Sep- 
tember, and was absent about five weeks. About two or three 
weeks after his return, the defendant told him that some error 
existed about McLean's notes, two appearing to be discounted 
for him for the same sum in a short time, and asked the wit- 
ness if he recollected anything about it, and the witness 
informed him that he did not. To the question by the defend- 
ant :  "When you returned from the North, was I not the first 
person who mentioned that some error in discounting McLean's 
notes had taken place?" the witness answers, that the defendant 
infornied Iiini that there was sorhe error in the discounts for 
McLean, and thst he was the first person who did mention it 
to him. 

J. H. Dobnon states, that, on 17 September, 1839, he was in 
the bank at Salem, and some money transaction occurred 
between the defendant and Blum, in which he thought the 
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defendant's conduct was sirrrilar to his acts towards (462) 
the witncss in discounting notes for him before that 
time; which he explains by saying that the defendant counted 
out the bank notcs in parcels of $100, and then took the dis- 
count from one of the parcels, and he says that on that occa- 
sion the defendant counted out four parcels, which Blum took; 
and he did not see Blum pay the defendant any money in 
exchangc or otherwise. He  says, upon cross-examination, that 
he did not know the sum paid to Clum, nor on what account, 
as the parties conversed in Gernian, which he did not under- 
stand; and that upon discounting notes, defendant generally 
uses an interest table to ascertain the discount, and he can not 
recollect that he had it wlicn he paid the money to Blum. 

J. E. Thorne deposes, that, on 24 September, 1839, he went 
to the bank at Salem, for the purpose of ascertaining whether 
a note of his own had been discounted, which had been offered 
five or six weeks bcfore. He  carried a letter from the plaintiff 
to the defendant, requesting him to pay to the witness the pro- 
cecds of his note for $400, which had been sent to the bank the 
week before. He states that, after the defendant had read the 
letter, without making any remark, he searched in  several 
places for tho plaintiff's note, for some time; at  first, in a 
drawer from which he had taken the deponent's note; then he 
looked carefully through a desk in another part of the room; 
and then mentioned "that, he could not find any note of 
McLean's," that the defendant showed anxiety and searched 
the same places again, and took up several bundles of filed 
notes, or papers that looked like them, and examined them, 
turning up the end of each so as to see the name on i t ;  and that, 
after he had made this second search, he turned to the deponent 
and said "that he had no note of McLean's in his possession"; 
and he said further, that '(the money was ready, and if McLean 
would send the note he could have the money." Of all this 
the witness informed the plaintiff, on his return to Greens- 
boro. The witness s a y  that he is positive as to what occurred. 
because it was the first time he was ever in  a bank, and the 
misunderstanding arose soon afterwards, that the circumstances 
were impressed on his memory. 

Joseph Rankin states, that on 1 October he carried 
the plaintiff's second note in a letter directed to the (463) 
defendant, and requesting him to send the money by the 
witness; and that, as soon as the defendant read the letter, he 
took out of the dcsk a bundle of money and handed i t  to the 
witness, and when he began to look over i t  the defendant told 
him i t  was right, and that .there was the sum of $400, except 
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that the discount was taken out. He says the money was right 
- and in a single parcel. 

A witness, W. J. McElray, states that he was in the bank 
when Thorn delivered the plaintiff's letter, and that lie saw 
the defendant then look into a drawer, in which he usually 
keeps notes offered for discount, and after examining a bundle 
of notes, he thinks the defendant said, if Mr. Mc1,ean wislies 
a discount, he must send in a new bond. He can not state, 
wllcthcr thr defendant did or did not say, that McLean did not 
owc any bond there; though he recollects nothing of it. 

Mr. Gilroer, an attorney, states that at  the request of the 
plaintiff he had, in December, 1839, an interview with the 
defrndant and Dhrrn, upon this subject; that Blmn denied re- 
ceiving any money for the plaintiff from the defendant; and 
that, whcn the witness informed the defendant of that denial, 
he showed the witness the entry of the discounts of 37 Sep- 
tember, on whicb it appeared that Blum had received it. The 
witness asked the drfendant if he had any recollection that 
Blurn received the money, to which he replied, that be had not, 
but that he relied on his book. He  said hc would not have 
made the entry if he had not paid the money to Blum, and 
that his books could not be mistaken; but that Blum got the 
money, though he had never paid i t  to McLean. The witness 
also then told the defendant what Thorn said, which was what 
he has stated in his deposition; and the defendant admitted 
that he told Thorn "that McLean had no note in  bank," but 
he said he meant that be had no note to be discounted. The 
witness told him that Mr. Shober, a director of the bank, had 
told him, that in the lib1 of debts made out by the defendant, 
there was but one debt of $400 against McLean, and he requested 

the defendant to let him see that list, but he declined 
(464) doing so, and said he had discovered the mistake, and 

that in the list sent to Wilmington, McLcan's debt was 
$800. 

TJpon the foregoing evidence the cause was heard, and, as 
thcre was such a conflict between the recollection of Mr. Shu- 
man and Mr. Bhrm, the Court was desirious to obtain further 
information upon the point, whether there was two discounts 
for the plaintiff, or only one, which an inquiry would afford; 
and i t  was referred to the master to make that inquiry, with 
directions to inspect the books of the agency containing all 
entries in relation to the notes, and all returi~s made by the 
agent to the principal bank, which would include thc trans- 
actions of the agency of 17 September, and 1 October, 1839, 
or any other in nrhich either of the notes, or the amount thereof, 
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or the profit upon the discount thereof, was or ought to be 
included, and to collate such returns with the books of the 
agency in their present state. The master reported copies of 
the entries on the discount book for 17 September and 1 October, 
on which tllr two notcs of the plaintiff appear, and i t  is stated 
in the margin of the entry of the former day, that Blum re- 
ceived thc money. The irote is stated to be dated 10 September. 
a t  90 days, and to be discountd 17 September for $400, with 
92 days to run from that t h e ,  and the discount for 92 days 
is laken, to wit, $6.13. From the principal bank was obtained 
the return of the list of debts dated 30 September, 1839, which 
states McLean's debt to be $800; and also the half year1.y state- 
ments of the "cash account," "bills and notes discounted," 
"profit and loss," and "account current," bet,ween the agency 
and the principal bank-all shewing exacl balances. With 
respect to the "wcekly returns" of the agent, the president 

rvre no of the bank statcs that they are mere generalities and 6' 
details which could elucidate thc subject of the inquiry, and 
he does not send thein. 

The rnasler also examined the defendant upon interroga- 
tories, and Mr. Shober, one of thc directors. 

Mr. Shuman states that no book was kept which shewed 
the notcs offered, but only those discounted; and that 
notes not discounted oftcn lie a great length of time (465) 
in his hands. H e  says that he did not carry the dis- 
counts weekly into the ledger, but that months elapsed without 
his posting the books, until i t  became necessary, in order to 
make hii: half yearly retulSns and settlements with the principal 
bank. That when, with that view, he was posting the accounts 
into thc ledger in  November, he discovered that there were two 
discounts for McLean, and upon seeing the second, i t  struck 
his memory that some difficulty had occurred about a note 
being inquired for as in his hands, and not being found among 
the notes offered for discount; and that, not having a suspicion 
of any dishonesty, he went to Blum, who had then returned 
home, and mentioned the difficulty, and requested him to tell 
the defendant what he recollected about it, to which Blum 
answered that he had no distinct recollection of any trans- 
action of that kind. He states that he invited Blum to ex- 
amine the books, which he promised to do; but that he did not, 
until the defendant was obliged to post them with a view to 
making 111) his accounts, and then he posted the second dis- 
count. His  first list of debts was made out before that addi- 
tional elltry in the .ledger, and was not altered until January, 
1840, after this controversy had arisen; but the list sent to 
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Wilmington was made out after the posting was completed by . adding McLean's second note. 
He  says that his half yearly accounts did not balance, but 

there was always an excess of assets-which excess was not 
taken notice of in the books. Finding the charges against 
him on the books, lie merely balanced them. He  is unable 
to say what was the excess in May, 1839, or November of that 
year, or at any time before May, 1842, since which time the 
surplus has been noted. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I t  was then. .$ 849.68 
. . . . . . . . . . . . . . . . . . . . . . . . .  I n  November, 1842. 792.71 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I n  May, 1843. 1,400.12 
I n  November, not noted. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I n  May, 1844.. 1,343.52 

Mr. Shobey states that he was one of the board of 
(466) directors on 17 September, and that McLean's note was 

offered on that day. I t  was approved by the board, 
but not discounted, as the amoujlt, to which they meant to dis- 
count, was full before they came to McLean's, but it was 
approved and the defendant wrote "offered" on it, as a memo- 
randum, that it was to be discounted at some other time, when 
the agent should have funds. But he says also, that the board 
was not particular with the agent; and that had he, after the 
adjournment of the board, received payments enough, the 
directors wc$d have sanctioned his discounting the note that 
day. He says that i t  is the practice for deale'rs to deposit their 
notes with the agent, and leave them in his hands, for weeks 
and months for discount. That in examining the half yearly 
accounts, when there were large surpluses, he has several times 
discovered errors in charging debts as still outstanding, which 
he had been paid; so that, upon giving the proper credit on 
them, the surplus would be nearly exhausted. 

J .  H .  Bryan and Iredell for the plaintiff. 
Morehend for the defendant. 

RUBFIN, C. J. This case presents one of those instances of 
unhappy misunderstanding between persons of equal respect- 
ability, which arises from the defects of memory and an ex- 
treme looseness in transacting business. The persons most con- 
cerned in feeling in the cause are the two witnesses, Mr. Blum 
and Mr. Shuman-for the latter, though the party, is really 
not so in interest, being the mere payee of the note in  trust 
foi- the bank. I t  is admitted on all sides that the plaintiff 
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is entitled to relief in the prcinises from one or the other of 
those persons, as no part of the money ever came to his hands. 
The doubt ill the case is, whether the defendant never paid 
the money to any one, or paid i t  to Mr. Blum. The defendant 
avers that hc did pay it to Blurn; and the latter as positively 
affirms that he did not. I t  is the unpleasant task of the Court 
to decide between them. But in making the decision i t  would 
be no less our inclination than our duty in every case, to pro- 
ceed, as fa r  as we may, upon grounds cor~sistcnt with 
the integrity of persons, thus implicated in giving con- (467) 
tradictory accounts of the same transaction. Much more 
should the Court thus act between two persons, occupying 
stations in society so entirely equal, as thc two gentlemen before 
us seem to do. The one is the cashier of a bank, and the othcr 
was the cashier for a long time, and he is now a director of the 
same bank. I t  is incumbent on the Court, thcn, to give both 
of those persons credit for their characters, in point of up- 
rightness, if we can find any fair grounds of decision, comyati- 
ble with such characters. And we believe that there are such 
grounds, on which wc can give our judgment on sound legal 
principles, and leave each of these persons7 reputation unirn- 
ueached. a t  least bv us. 
hi cases, in which credit seems to be so nearly balanced, 

very often thc determination may be safely placed up& the 
want of preponderating proof on the side, upon which the 
error rests, and upon an exhibition in  that party of a deficiency 
of that due caution, which prudence required him to use. For 
in such a case, negligence, far  from that grossness which 
amounts to fraud, may yet be sufficient to prevent a court 
from yielding to the evidence given by a party, who ought 
to have taken care to provide better evidence-especially when, 
according to the comnion course of business, i t  would have been 
proper and easy to provide conclusive proof. And we are free 
to say that this view of the present case seems to be decisive 
against the defendant. 

On whom is the onus here? The defendant admits that it 
is on him, but he says the possession of the bond establishes 
everything until the contrary be proved. Therefore he con- 
tends that i t  changes the burden of proof. Eut we think quite 
the contrary, as the facts appear here. We acknowledge that, 
in ordinary transactions between individuals, the possession 
of a bond by the obligee is not only evidence of its delivery 
but of its justice. But  here the witnesses state, and the de- 
fendant admits, that hc came into possession of this note- 
payable to himself nominally, for another-not as his property, 
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but merely to offer to the bank for discount; and that 
(468) notes arc necessarily in all cases entrusted to his custody 

for that purpose, and that in many instances he retains 
them for months. This, then, takes away in  this Court all 
force from the possession, for it would be monstrous, if every 
acrson. who sends in  a note to a bank for discount, should 
i e  obliged to prove that he did not receive the money. I t  
would lpversp the common course of business. Generally speak- 
ing, indeed, the negative might be readily proved even in those 
cases, because the cashiers and clerks are competent witnesses 
between the bank and the dealer. Nevertheless, we believe it 
is the invariable coursr in all banks and branches, that wc have 
hithrrto known, to pay money upon the discount of notes, only 
upon the writtcn order of the person entitled to it. Such 
orders are so necessary to protect the rights of dealers, and as 
vouchers, for the paying officers, that they have received the 
name of c l ~ ~ c k s ,  which appropriately expresses their oflice. But 
when, as in this case, the papcr, upon which loans are made, is 
in the form of a note payable to the cashier himself, who thus 
gets by possession a right of action, which is irresistible at law, 
and he can rrot be there called on to testify for a defendant, 
the necessity for sonic eheclc on the cashier against unjust 
demands is so obvious that one is astonished to find that it 
was &er omitted. We believe it is common to disposc of bills 
of exchange at the bank counter, that is to say, by a stranger, 
who has no regular accolrnt at the bank, I-jceause bills are rtrtl~cr 
boixght and sold by the ministerial of5ccr.s than the subjects of 
proper discounts by the directors. Bat it argues culpable carc- 
lessness, to be without any formal written check for the proceeds 
of ordinary discounts. And, above all, when one man claims 
an authority to rcceivc. another man's money. The bank was 
bound in good faith, whcn the plaintiff wcnt to ask ihr defend- 
ant, whether h r  could prove the paymmt of the money to Mr. 
a l u m  to bc able to say, "Yes, hcrc is his chcclr, or here is yonr 
order and his receipt on it." Instead of that, the defendant 
could only say, "I destroyed your order, but here is my book, 

which says Blurn received the money"; and when the . (469) plaintiff was looking out for evidence on which he could 
chnrge Blurn, if neccmar-y, the defendant informed him 

that he had no recollection of paying Ihe moncg. So the 
defendant could not prove the payment, and the plaintiff would . be complctely at the rncrcy of the defendant and Blum. The 
plaintiff has a right to say to the bank or to the defendant, 
it is your own fault. that the receipt of the money by Blum 
can not be established, and as you have left r n p  without remedy 
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aga ins~  him, you ougltt to make the loss your own. I t  is true, 
that, if it al~peared, that Rluin actually received this money, 
he would be nrade to account for it, and the plaintiff would be 
bound to look to him as his agcnt. But the question is, did 
he grt i t ?  He  says hr did not, arid thc defendant says hc did. 
TTow can we judge between them? But it is said the defendant 
is supported by his books. But that is not so, for he has no 
recollection to br refrerhed. The books do r o t  sustain the 
defendant, but he looks altogether to them. And here, again, 
we inust say that, 5s a witr~ess, the books are much less satis- 
factory than the df.fendant himself-for, plainly t h ~ y  are en- 
titled to hut little consideration. In the case of this very note, 
it is remarkable, that a gross error, either in fact or law, was 
corrmitted; for 92 days interrst was on 17 Septembcr taken 
ofl' a 90 days note dated 10 September. Either the discount 
was entered as of the wrong day (as Mr. Shobcr's testimony 
renders probable), or usurious interest was taken. We en- 
deavored to get the "wrekly return" of that week, but the bank 
ha? not put it in, for the reason alleged, that it has no details, 
but consists of mere generalities. Now it was because it deals 
in generals.that we wanted it, in order that we might sec 
whether thc agqregate of notes discounted that week, as then 
returned, and the discount on them would include or exclixde 
this note. which now appears on the books of the agency among 
the d;scourrts of that week; and the withholding such a docn- 
ment affords a presumption, that its contents, if produced, 
would benefit the opposite party. Rut above all, such large 
and fluctuating surpluses, for such long periods, prove corn- 
pletcly that there was either such a want of attention 
or skill in keeping the books, that no reliance can be (470) 
placed on them. Tndeed, Mr. Shober says the defend- 
ant has often kept debts on hislist, as parts of the assets, after 
they had been paid. Now, i t  is just as easy to suppose that 
he entered the payment to Blum when he made the list of 
discounts, upon putting to itself the money for that purpose, 
and afterwards forgetting it, as that he should receive a debt 
and forget to credit the debtor. The defendant was wrong, 
when he said his books could not be mistaken, for he is obliged 
to own that there are undiscovered rrrors in them to more than 
three times this debt. 

We do not take into consideration the evidence of Thorn and 
Dobson, which raise opposing probabilities, for we do not decide 
the cause upon the higher or lower personal credit of Mr. 
Rhnrnan or Mr. Blurn, because, without going into that, i t  is 
sufficient. if under the circumstances, the question of fact be 
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left doubtful to entitle the plaintiff to a dec'ree. A bank that, 
pays money to any person as a loan, without a check or receipt, 
and especially pays the money of one man to another, without 
taking something to charge him, ought to lose it, unless the 
facts can be unquestionably established. 

PEE CURIAM. INJTJNCTION PEEPETFATED WITIX COSTS. 

THE GOVERNOR OF NORTH CAROLINA v. THE RALEIGH AND 
GASTON RL41LROAD COMPANY. 

1. Under the act  of Assembly, Kcv. Stat., ch. 26, directing how service of 
process shall be made on a corporation, the service on the president 
or other officcr of a corporation may b~ in the county in which he 
actually residcs, or i n  the one whlch is  his oFlicial residence and 
where he cairies on and attends to  the business of the corporation. 

2. And, per NASH, J., if the  scrvice of a process upon a n  officer of the 
corporation bc not made in the propcr county, hut the sherif-7 
returns i t  executed, stating on whom it has been served, the corpor- 
ation can only take advantage of the irregularity i n  the service by 
a plea i n  abaterncnt. 

3. Where a plaintiff in equity is cntitled to  a judgment pro corcfesso, and 
thc Court below refuses to grant his motion to t h a t  effect, this is 
such an  interlocutory order as  the .Judge may permit him to  appeal 
from. 

This was an appeal from an interlocutory decision of the 
Court of Equity of WAKE, at  the Spring Term, 1845, his Honor, 
J u d q ~  Dick presiding. 

The following facts are agreed on between the parties. James 
Wyche was, for many years, a' resident of Granville County, 
havinq his domicile ihere. I n  January, 1845, he was appointed 
president of the company, after which he came to Raleigh, where 
he spmt the greater part of his timc, at  the office of the com- 
pany, at their depot there; returning from time to time, to his 
family in Granville. where they had continued; that he had not 
changed his domicile to Wake with a view to his per~onal 
residence, but was here officially in the transaction of the busi- 
ness of his office; and while so here, the process in this cast> 
was served upon him at the time mentioned in the sheriff's 
rctwn. Tt was further admitted that the persons, who, before 
Mr. Wyche, were presidents of the company, were domiciled in 
the countv of Wake, had their families there and transacted 
their omcia1 husiness in the same house at  the depot, in which 
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Mr. Wyche transacted his official business. A proposition had 
been made to Mr. Wyche, some short time before, by one of the 
counsel of the plaintiff, to accept service of process in 
Granville, which he declined, stating he would shortly (472) 
be in Raleigh, where he would accept service,'or, if not, 
service could be made. When the sheriff called on him at his 
office, a t  the depot near Raleigh, he declined accepting service, 
and the sheriff executed the process and delivered a copy of the 
bill, and made his return accordingly. 

Upon the return of the process to court, no ansyer having 
bcen filed within the time prescribed by law, the plaintiff's 
counsel moved that the bill be taken pro confesso, which the 
Court declined, being of opinion that the process had not bcen 
well served. Upon the prayer of the plaintiff, the Court granted 
him an appeal to the Supreme Court. 

Whitaker and Iredell for the plaintiff. 
Badger and Wm. H. Haywood for the defendant. 

NASH, J. On behalf of the defendant, i t  is contended that 
there has been no legal service of process in the case, and that, 
if therc has been, this is not one of those interlocutory orders, 
from which, it was in the power of the Court.below to grant an 
appeal. 

The difficulty in this case arises under the third and fourth 
sections of the 26th chapter of the Revised Statutes. The third 
section provides, that when a sumn~ons shall issue against any 
banking or other incorporated company, service on the presi- 
dent, or other head, or in his absence on the cashier or treas- 
urer, or i n  the absence of both the president or chief officer, 
and the cashier and treasurer, then, on any director of such 
company, such president or other officer, being a t  the time of 
such service, in the county i~ which he usually resides, shall 
be deemed sufficient service of the summons. The fourth sec- 
tions directs, that suits in equity against corporations shall com- 
mence by subpcena, and the service of such subpcena, and all 
interlocutory orders and decrees, shall be made in the same 
manrrcr and under the same restrictions, as is provided for the 
service of a summons in a suit at  law. 

I n  giving a construction to a statute, i t  is necessary to look 
to the legislative will, as expressed in the act, if i t  can be 
ascertained. I t  is evidat ,  that both in the third and 
fourth sections of the act, the object of the Legislature (473) 
was to facilitate the service of process, in  cases against 
corporations. Instead, then, of the cumbrous mode of pro- 
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ceeding, known to the common law, the third section substitutes 
a summons, and the individual, upon whom the service is to 
be made, is pointed out. Thus, while the mode of commencing 
his proceedings is made easy to the citizen, the interest of the 
corporation is guarded. The individual who has been selected 
by the stockholders to guard their interest, and to manage their 
affairs, the one, who is to be supposed will be the best ac- 
quainted with the transactions df the institution, and best 
capable of defending it when assailed, is first pointed out as 
the object gf the service of the notice, and after him, the officers 
next in dignity. But still farther to guard the corporation from 
vexations and harassing suits and actions, or rather to guard 
the several officers, i t  is provided this notice shall not be served 
upon him wherever he may be found in,the State, but in the 
county in which he resides at the time of the service. 

The fourth section places the service of the subpcena in 
equity upon the same terms as a notice a t  law. We can not, 
we think, with any propriety, give to these sections a literal 
exposition; it would lead to absurdities, which ought to be 
avoided if it can be done without a manifest violation of the 
law. Take this case, a person is chosen president of this cor- 
poration who resides in the county of Caldwell, at  the foot of 
the Blue Ridge, @ does not choose to remove his family to 
Wake County-he, as Mr. Wyche did, leaves his family at  his 
place of residence, and comes to Raleigh, where he attends day 
after day and month after month, to the business of the cor- 
poration, and at  its office, where most of its business is trans- 
acted, and where its books and papers are kept. The Act of 
1844 requires a suit, instituted for the purposes for which this 
is, to be brought in the Superior Court of Wake. The process 
issues to Caldwell, where his family resides; the president is 
not there; he is in Wake where his official duty calls him. 

No cashier, or treasurer, or stockholder, resides in Cald- 
(474) well County. The sheriff, of course, returns no proper 

officer to be found in his county, upon whom the sub- 
pcena can be served. From the next term of the Court, another 
subpcena issues to the sheriff of Wake, he goes to the'office of 
the railroad company, there he finds the president, but he can 
not serve it upon him, because he is not in the county in which 
he resides. Must he then serve i t  upon a subordinate officer 
and return that he has so done, because the president could not 
be found, when he is actually in his presence. Again, the 
fourth section requires, not only that the subpcena must be 
served upon the president in the county in which he resides, 
but also, "every interlocutory order and decree." Suppose the 
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case fairly in court, and an interlocutory order requiring per- 
sonal service be made; the president resides in Caldwell, but 
he is in Wake, not two hundred yards from the court-house, 
at the office of the company. According to the letter of the act, 
i t  can not be served upon him until he returns to Caldwell. 
We can not persuade ourselves that such was the intention of 
the Legislature, but that they contemplated a service, either 
in the county in which he actually resided, or in  the one, where 
was his official residence, where he carried on and attended to 
the business of the corporation; and that in this case Mr. 
Wyche did officially reside in Wake at the time the process was 
served upon him. 

The Court is therefore of the opinion, for the above reasons, 
that his Honor erred in ruling that the process had not been 
well served. 

I am of opinion that there was error for another reason. 
The corporation is the real defendant, and the requirements 
of the act, as to the mode and place of service, are but directory 
to the officer, and when so made the service is declared suffi- 
cient, arid the third section closes by enacting, on every sum- 
mons, "served as aforesaid, the officer making i t  shall endorse 
distinctly on whom the same hath been made or executed, 
otherwise such return shall not be deemed valid." I t  is only 
then, when the returning officer fails to state distinctly in his 
return, on whom he has served the process, that the Legislature 
has declarcd the service invalid. 

Here the officer has not erred in this particular, but (475) 
has distinctly told us, on whom the process was served. 
To the service of the subpcena upon the- officer out of the . 
county, in which he resided, no such consequence is annexed. 
Such a service, therefore, can not be treated as a nullity-as 
no service a t  all. The most that can be claimed is, that it is 
irregular, and, if so, sufficient to bring the defendant into 
court, and drive him to his plea. The Act of 1782, Rev. Stat., 
Ch. 32, sec. 4, requires that a subpcena in equity shall be served 
ten days before the sitting of the court, to which it is made 
returnable, and a copy of the bill be at  the same time delivered 
to the defendant, "on failure of any of which requisitions 
the defendant may plead the matter in abatement, and the suit 
shall be dismissed." Here is a plain direction given by the 
Leeislature. as to the manner in which the defendant shall * C: 

avail hiniself of a return irregular or defective in those matters. 
Anonymous, 2 N. C., 331, and Wortkington v. Coltrane, 4 
N.  C., 166. In  these cases the Court say the plea in abatement 
is given by the Act of 1782, to a person, upon whom an irregular' 



service has been made, that is, a service written less than ten 
days before the return term. I conclude then, if a service 
within the ten days is irregular and not to be treated as a 
nullity, the service in this case is not a nullity, but requires a 
plea on the part of the defendant. 

Upon the whole, the Court is of opinion the Judge erred in 
refusing to grant the motion of the plaintiff for a judgment 
pro confesso against the defendant. 

We are further of opinion, it was such an interlocutory 
order, as authorized the presiding Judge in his discretion to 
grant an appeal to this Court. The refusal of the motion for 
a judgment pro confesso, was, in effect, putting the plaintiff's 
case out of court, and subjecting him to pay the costs which 
had accrued up to that time. His in teres t ,  therefore, was such 
as to entitle him to the exercise of the discretion, entrusted to 
the Judge by the law. 

We do not think that, by the conversation in Granville, 
(476) Mr. Wyche intended, or did waive, any right secured 

to him or to the corporation, which he represented, and 
that his subsequent conduct in refusing to accept service, was 
a departure from any principle of duty or propriety. 

The interlocutory order of his Honor ought to be reversed, 
and this opinion must be certified to the Court of Equity 
of Wake County. 

GEORGE CROWDER u. WILLIAM I. LAKCDON. 

1. A party to a contract, as  where one partner purchases the interest of 
his copartner, can not have relief in equity upon the ground of a 
false representation by the vendor, when he had an  opportunity of 
knowing the t ru th  or falsehood of the representation complained of: 

2. As to a mutual mistake in matters of fact, the general rule is, tha t  an 
act  done or a contract made under such mistake is relieved in equity. 

3. But where the means of information are alike open to both parties, 
and when each is presumed to  exercise his own judgment in regard to 
extrinsic matters, equity will not relieve. 

4. I n  like manner, when the facts are equally unknown to both parties, or 
when each has equal and adequate means of information, or when 
the facts are  doubtful from their own nature, in every such case, 
if the party has acted with good faith, a court of equity will not 
interpose. 

5. When each party is  equally innocent, and these is no concealment of 
. facts, mistake or ignorance is no foundation for equitable in'ter- 

ference. 
374 
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This cause was set for hearing, and by consent transmitted 
to the Supreme Court, at the Spring Term, 1845, of WAKE 
Court of Equity. 

The bill charges that the plaintiff, in January, 1837, entered 
into copartnership with the defendant and Thomas G. Whitaker, 
for the purpose of merchandizing, which was to continue 
ten years; one-half of the capital to be advanced by the (477) 
defendant, and the other half in equal portions by the 
plaintiff and Thomas G. Whitaker; that he is entirely ignorant 
of mercantile matters and illiterate, and soon became uneasy 
and desirous to close the business, and proposed to his partners 
to dissolve the firm. To this proposition the defendant, Lang- 
don, refused his assent, and persuaded the plaintiff he could 
not retire from the firm without a violation of duty and sub- 
jecting himself to damages, and that the firm had done a very 
profitable business; that the defendant was to be the acting 
partner, and he had accordingly managed the business of the 
firm, laid in their stock of goods, and contracted the debts; 
that, having impliclt confidence in his skill and integrity, he 
fully believed and relied upon his statements; and that the 
defendant availing himself of his superior knowledge of the 
business of the firm, of the plaintiff's ignorance and the con- 
fidence he knew he reposed in him, persuaded him, the plaintiff, 
to purchase from the defendant his interest in the firm; that, 
to induce him to do so, he made out a statement in writing, 
showing a large profit, to wit, $2,900 or $3,000, and this state- 
ment he averred to be true, and the plaintiff, trusting to his 
assertion and believing the statement to be true, did purchase 
from the defendant his undivided moiety in the firm, at  the 
price of $1,000, which he paid to the defendant. By their 
agreement, the plaintiff bound himself to indemnify the said 
Langdon againqt all liability on account of the debts of the 
firm, and the said Langdon at the same time assured the plain- 
tiff he would correct any errors that might exist in the state- 
meht. The bill further states that the plaintiff has paid all 
the debts due by the firm, and that he purchased out his other 
copartner, Thomas G. Whitaker, upon the same terms. The 
bill then charges that, instead of $7,200, the amount stated in 
the paper-writing as being the amount of the debts due from 
the firm, there were near $10,000 due, all of which were con- 
tracted by the defendant Langdon, and among them one for 
$5,646, due the Literary Fund, and represented in the stateli~ent 
to be $4,000, and also several which were not entered upon thc 
books of the firm; that the statement was erroneous in 
the amount of debts set forth as due the firm, as many (478) 
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of then1 had been received by the defendant and the deb- 
tors not credited on the books, and that the plaintiff had been 
cheated into making the purchase of said Langdon, as the 
business was a losing one and not profitable. The bill prays 
that the contract, by which he purchased from the defendant 
his interest in the firm, may be set aside, and the defendant 
decreed to refund to him the $1,000 he paid him, and account 
with him for the assets of the firm, or that Langdon may ac- 
count with him' and .pay him what he owes the firm, and also 
the debts of the firm which he collected before the sale. 

The defendant admits the copartnership, and the sale by 
him to the complainant of his interest . in the business, at the 
price of $1,100, and that he made a statement of the situation 
of the firm. He alleges that having heard that the complainant 
was dissatisfied, he expressed his entire willingness to dissolve 
the partnership, provided he should receive back the capital 
he had invested, namely, the sum of $1,000, with interest on i t ;  
denies that, by the articles or agreement of the parties, he was 
to be the active partner, but that Thomas G. Whitaker was 
to manage the business, and that he had nothing to do with it, 
for twelve months before selling to the defendant; and says 
that the statement, which he submitted to the plaintiff, was 
drawn up by the defendant, at  the request of the plaintiff, and 
that he took it from the books and from the information of 
the plaintiff and Thomas C. Whitaker, and knew nothing more 
of the affairs of the firm, than as disclosed by the books, and 
nothihg more than was known to the plaintiff. He did repre- 
sent to the plaintiff that the firm had done a good business, 
and he so believed; for as far as he knew, nothing had been lost 
by speculation or bad debts, and the stand was known to be 
an excellent one, and he denies expressly, it was in his power, 
from the manner in which the books were kept and the entries 
made, to exhibit the true condition of the firm, and avers that, 
in making the statement, he had to rely upon information de- 

rived from the plaintiff and Whitaker, and this !act 
(479) fully known to the plaintiff; that as to the outstanding 

debts mentioned in the statement, they were put down at 
a gross sum, made up from the books and the information of 
the plaintiff and Whitaker, the acting partner, he, the defend- 
ant, having no knowledge of them. 

The plaintiff replied to the answer, and the cause has been 
sent here for trial. 

The statement referred to by the parties, and called the blue 
paper, is an exhibit in the case. I t  contains a list of debts 
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due to the firm, but. none of debts due by the firm. I t  states 
the situation of the firm as follows: 

Value of goods, with 25 per 'cent on cost. . . . . .  $ 3,631.0'7 
Accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3,555.93 
Value of store. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  300.00 
Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,480.00 
Judgments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  845.00 
Cash . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  500.00 

$ 10,312.10 
The debts are charged at the round sum. . . . . . .  7,500.00 

Leaving a balance of.  . . . . . . . . . . . . . . . . . . . . .  .$ 3,812.10 

as excess of assets, above liabilities, except the stock, which 
was $2,000. 

Thomas G. Whitaker, one of the firm, states that no entries 
appear upon the books in the hand-writing qf Langdon after 
March, 1838, and that, after that time, the books were kept 
by him and the clerks, Langdon not having anything to do with 
them; that, in March, 1839, Langdon came to his house and 
brought with him the books of the firm, including those which 
had been kept by the witness and the clerks; that from the said 
books. Langdon, in conjunction with the witness, made the 
various estimates, which appear in figures on the blue paper, 
representing that the a~sets  of the firm on hand amounted to 
$10,312.10 cents; that the ihdebtedness was computed at  $6,000, 
from the inemory of Langdon and the witness, the books not 
having entries of the debts from the firm; to which, at 
the suggestion of the defendant, was added in the esti- (480) 
mate $1,500; that Crowder was sent for by Langdon, 
and came before they got through the statement; that the 
$6,000 was borrowed of the literary fund, to pay off the debts 
due by the firm to the North for their stock of goods, and 
were applied to that purpose, and that he sold out his interest 
in  the firm to the plaintiff. He  says, also, that $600 was put 
down to cover bad debts, according to their conjectural amount; 
that, since the statement, it was found the debts of the firm ex- 
ceeded $7,500. At the time when the estimate was made, the 
defendant and Langdon based their computation on what they 
recollected of their debts; that they spoke of the several items 
in the presence of the plaintiff, who seemed ignorant of the 
amount of indebtedness, and whose information, in relation to 
it, was principally derived from the defgndant and Langdon: 
that the object of the meeting was to agree upon a dissolution 
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of the partnership, whcn each proposcd to sell to the other; 
Langdon, from the start, saying he could not take less than 
his capital, and intcrc.st on i t ;  and, after various propositions 
hc proposed to Crowder to sell to him for $1,100; Crowder took 
him aside and asked his opinion, he advised him to take more 
time and not make a contract of the kind hastily. The parties 
separated for the night, under the belief, as he thought, that 
thc partnership was to be dissolved, and he prepared notices 
to that effect. The next lrlornirlg Crowder proposed to him to 
join him in purchasing Langdorr out, which he declined, Crowder 
illen said he had made up his mind to take the purchase. He 
told Crowder he thought the staterrlent made the day before 
was correct, and in that estimate the Literary Fund debt was 
assumed to be $5,000. 

LPUI~S C T O W ~ P T ,  the son of the plaintiff, stated that he was 
a clerk in the store the first year, and that Langdon carried 
on the business for the first ihree or four months, and directed 
the manner in which the books should be kept, was present at 
thcl tinw T. G. Whitaker was, and Langdon said, if there was 
any error he could rectify it. 

H ~ n r ! j  Finch stated that he was also a clcrk in the 
(481) store, and, for the last twelve months before Langdon 

sold to the plaintifl, Langdon had bccn absent and had 
nothing to do with the business, and that during that time 
Crowder or Whitaker, one or the other, was at  the store every 
week; that from the books he could not understand what was 
the ainoimt of debts due by the firm; that he assisted in making 
an inventory of the goods oa Ir,arrd just before the dissolution; 
T. (3. Whitaker and Lxngdon being present part of the time, 
and the two sons of the plaintiff also assisted; that he heard the 
defendant say he had gone over the books, and there was no 
error in the amount he had given Crowder in his calculations. 
The defendant also examined the books, and found no mistake 
in the list of accounts due the firm. He  can not tell why the 
proper entries were not made on the books. During the twelve 
months that Langdon was absent, Croprder and Whitaker, who 
are brothers-in-law, were frequently together and conversed 
about the business of thc firm and examined ihe books. The 
plaintiff, Crowdcr, purchased out Thomas G. Whitaker, 30 
August, 1841, and he witnessed the articles. 

Allen Adnms testifies orrly as to the note to the Literary Fund. 
I t  was originally for $6,000. He was the surety, and some- 
timm signed in bank, and thc notes were sometimes brought 
to him by Whitaker, once by Langdon, and sometimes by 
Crowdcr's sonr; were'signcd by the partners individually, and 
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renewed, he thinks, every three months, as well before as after 
the purchase by Crowder. 

Willis lT7hitalcer states that the. parties met at  his house as 
he understood, to consummate the trade between the plaintiff 
and the defendant. The former asked if they, Langdon and 
Whitaker, had brought the paper containing the calculations, 
and was answered they had not, as they did not consider i t  
necessary. The plaintiff then asked if the calculations were 
correct, and was answered that they were substantially so, with 
some intimation from them, that from the data they had to 
go upon, there might be some small ernors. He  understood 
Crowder was to give Langdon $1,100 for his interest, and the 
agreement was drawn up by Whitaker at  the request of 
the other partners, but not signed until the next morn- (482) 
i n g  Crowde~ is an illiterate man, can read and write 
a httle, but knows nothing of bookkeeping. Nothing was said 
about correcting any errors, and Crowder observed he supposed 
he was to have the goods a t  the Xew York cost, to which Lang- 
don replied, he, Crowder, had his interest for $1,100. Witness 
had frequently heard Crowder say that he wished to get Lang- 
don out of the firm, and has heard him say in the same con- 
versations, he wished to get out himself, as he felt much un- 
easiness and anxiety, as to Langdon's connectiomwith the firm, 
stating that he could not bring Langdon to a settlement, nor 
could he understand horn he was managing the business of the 
firm. 

Among the exhibits in the case, are the statement made by. , 
Langdon and called the blue paper, the articles of agreement 
between the plaintiff and the defendant, and the articles be- 
tween the plaintiff and Thomas&. Whitaker. 

W .  H. Haywood for the plaintiff. 
Niller and Saunders for the defendant. 

NASFI, J. The plaintiff places his claim to relief on two 
grounds: First. That Langdon, the defendant, availing him- 
self of the confidence which he knew the plaintiff reposed in 
his skill and integrity, and taking advantage of his ignorance, 
induced him to believe that the paper called the blue paper 
contained a correct estimate of the debts due from the firm 
and those due to i t ;  whereas, the former turned out to be 
much larger than expected, and that the defendant knew such 
to be the fact, and that many of the debts represented as due 
the firm had been received before that time by Langdon him- 
self. And, secondly, that if Langdon did not know the extent 
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of the debts due from the firm, yet it was a mutual ignorance 
of matters of fact, entitling the plaintiff to have the agreement 
rescinded. We think that upon neither ground is the plaintiff 
entitled to relief. His allegation that Langdon availed himself 
of the confidence he knew he reposed in him, is repelled by the 

evidence in the case. To Samuel Whitaker, his own 
(483) witness, he, at different tinies, stated "he had much un- 

easiness and anxiety as to Langdon's connection with 
the firm, that he could not bring him to a settlement, nor could 
he,understand how he was managing his business." Whatever 
confidence therefore he might have had in the defendant, when 
the partnership was formed, he had lost it before the arrange- 
ment was made; he evidently had his fears excited, and was 
put upon his guard by them. Nor is there anything in the 
case to show us that any fraud was practiced by Langdbn. 
The books have been submitted to our inspection; Mr. Langdon 
is represented as a good accountant, and that he presented the 
mode in which the books should be kept. I f  they were left in 
the manner directed by him, they furnish little evidence of any 
knowledge on the subject. But i t  is shown by the evidence, 
that for the twelve months next preceding the sale to the plain- 
tiff, the defendant had been absent and had nothing to do with 
the managemenk of the business. The statement contained in the 
blue paper was drawn up by him, from the books, as testified 
by Thomas G. Whitaker, the other partner, and from infdr- 
mation furnished by him and the plaintiff. I n  making that 
statement, the debts of the firm were stated by Langdon at 
$6,000, and so ignorant were the parties of the true situation 
of the business, that $1,500, were, a t  the suggestion of Whitaker, 
added on to the amount of t b  indebtedness of the firni, at  a 
rough guess, and $600 for bad debts. This was all done in the 
presence of the plaintiff, Crowder. I t  has turned out that 
$1,500 was not a sufficiently large allowance, but that the debts 
were nearly $10,000. The plaintiff, though not skilled in book- 
keeping, and though an illiterate man, certainly had capacity 
sufficient to see that none of them knew the extent of the 
indebtedness of the firm; and that he was incurring great 
risque. With this knowledge, such is his anxiety to get rid of 
Langdon as a partner, that, contrary to the advice of Whitaker, 
upon whom, as a connection and as a partner, he might surely 
rely, he would make his purchase. When Langdon first pro- 

posed to sell out to the plaintiff, Whitaker, upon his 
(484) advice being asked, "advised him to take more time and 

not to make a contract of that kind in haste." The 
next morning the plaintiff proposed to him to join in the pur. 
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chase, which he declined when the plaintiff said he had made 
up his mind to make the purchase. We can not then say that 
Langdon was, in the transaction, guilty of any fraud, or that 
he used any deception or artifice to induce the plaintiff to make 
the purchase. But it is argued, if there be no actual fraud, 
there was implied fraud, that when a person makes a false 
representation through mistake, when he might have informed 
himself, he shall be bound. Without going into an examination 
of the cases, to which our attention has been drawn, we do not 
think this case comes within the principle. Here the defendant 
is in fact guilty of no misrepresentation. He  had had nothing 
ot do with the business for twehe months, and had been absent 
from the place where it was carried on. The books give him 
no information; are silent on the subject; neither can his 
copartners or clerks, one of whom is the plaintiff's son, assist 
him; at  a venture he puts down tlie debts of the firm at $6,000; 
the acting partner tells him that will not answer, add $1,500 
more: this is done, and in the presence of the plaintiff, who 
has all the time been liring in the neighborhood of the store, 
was there every week or two, who had free access to the books, 
and frequent conversations with Whitaker, the acting partner, 
and his friend and near relation. The sum of $7,500, as being 
the amount of the indebtedness of the firm, is no where proved 
to have been asserted by the plaintiff, and when the plaintiff 
asks Whitaker and Langdon if the statement of the amount of 
the debt is correct, he is answered, "according to the data they 
had to go upon i t  was substantially so." There is then in fact 
no representation as to their amount. I t  was a mere matter of 
opinion, or a fact, equally open to the inquiries of both parties, 
both possessing equal means of information, and upon which, 
~t is evident from the testimony of Samuel Whitaker, the 
plaintiff did not rely upon the opinion of Langdon, nor do we 
perceive in the facts proved any effort on his part to mis- 
lead the plaintiff, for the misrepresentation may as well (485) 
be by deed or acts, as by words, by artifices as well as 
by positive assertion. 3 B1. C. 165. 2 Kent. Com. 484. 2 
Story Eq., 201-2. We do not say the fact is not so, but that 
there is no evidence to prove it. But before the principle can 
be brought to bear upon Langdon, it is necessary to show, 
according to the case of Pearson 2). Morgan, 2 Brow. C. C. 354, 
that he might have had notice of the truth or falsehood of the 
statement. To what source of information could Langdon 
have apislied to get this notice? Did he not apply to that, from 
which alone he could now derive it ? There is no written memo- 
randum of the debts within his reach, and those, who ought to 
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have known, were as ignorant as himself. The principle then 
does not apply to him. One remarkable feature in this case is, 
that the plaintiff, who claims to get rid of his contract with 
Langdon, because the debts were so much larger than the blue 
paper represents them, purchases out his copartner, Thomas G. 
Whitaker, on 30 August, 1841, upon precisely the same terms. 
The purchase from Langdon was made 27 March, 1839, one gear 
and four months before the purchase is made from Whitaker. 
Yet he gives Whitaker the amount of his capital, and guarantees 
him from all liability to pay the debts of the firm. I f  the 
plaintiff has made a hard bargain or a bad one, we can not 
relieve him. I t  appears to us, that so far from being anxious 
to get out of mercantile business, he had an uncommon desire 
to get into it. H e  goes into the firm, owning the one-fourth 
of the stock, and winds up by purchasing the whole. Neither 
upon the ground of mutual error, is the plaintiff entitled to 
relief. I t  was speculation on both parts. The plaintiff did 
not know the amount of the outstanding debts, nor did the de- 
fendant. The latter agrees, if the plaintiff will give him a 
certain sum, he will sell his interest in the firm. Suppose, 
instead of the deficiency found to exist, there had proved to 
be a large profit beyond that stated in the blue paper, could 
the defendant have been heard to say the contract must be 
rescinded; the profits have turned out much larger than he 

expected? The general rule unquestionably is, that an 
(486) act done or a contract made under a mistake or ignor- 

ance of a material fact, is relievable in equity. 1 Story 
Eq., 155. But where the means of information are alike open 

'to both parties, and when each is presumed to exercise his own 
judgment in regard to extrinsic matters, equity will not re- 
lieve. The policy of the law is to administer relief to the 
vigilant, and to put all parties to the exercise of a proper dili- 
gence. I n  like manner, where the fact is equally unknown to 
both parties, or where each has equal and adequate means of 
information, or when the fact is doubtful from its own nature, 
in any such case, if the party has acted with entire good faith, 
a court of equity will not interpose. 1 Fonb. Eq. B. 1, Ch. 2, 
see. 7, n. u. 1 Pow. on Con., 200. I Mad. C. P r . ,  62, 4 .  
1 Story Eq., 163. Where each party is equally correct and 
there is no concealment of facts, mistake or ignorance is no 
foundation for equitable interference. We have said, there is 
no ground to allege fraud against the defendant. Here the fact 
of the extent of the indebtedness of the firm was unknown to 
the parties; it was, from the circumstances of this case, doubt- 
ful in its extent, and each party had equal means of information. 
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The rule of caveat e~np tor  must apply. I f ,  however, we were 
satisfied that the plaintiff acted upon the statement contained 
in the blue paper, as the known and declared basis on which 
he contracted, we should be inclined to grant him relief. But i t  
is not as manifest, he did not, or rather he did not act upon it, 
as containing the ascertained facts of the case. He could have 
done so, because he was present and saw and knew upon what 
data it was framed, and that its statements were the result 
of vague surinises of all parties. Further, that he did not rely 
on it is shown from the fact that he asked the advice of 
Whitaker what he should do. The paper, if correct, showed 
a clear profit of near three thousand dollars; if, therefore, he 
wished to purchase, and relied upon the paper, he would have 
needed the advice of no one, and further, when he consummated 
the contract, he did so, in tile absence of the paper, after having 
called for it. 

Another ground of relief claimed by the plaintiff is, 
that the defendant agreed to correct all errors. There (487) 
is no evidence to us of any errors in the contract. The 
defendant intended to sell his interest in the firm; the plaintiff 
to buy that interest, whether it was much or little. 

Cited: Capehart v. fWh,oon, 58 N. C., 180; Wilson v. Land 
Co., 77 N.  C., 452; Day v. Day, 84 N.  C., 411; McMinn v. 
Patton, 92 N. C., 375; W h i t e  v. R. R., 110 N. C., 460. 

BEKJAMITU' LOGAN v. SQUIRE SIMXOKS et al. 

1. Where a woman, who was about to be married, made a voluntary con- 
veyance of all her valuable property on the day before the marriage, 
without the assent or knowledge of her intended husband, to a son by 
a former marriage, and i t  was agreed that this conveyance should 
be kept secret: HelcF, that a court of equity will consider i t  a fraud 
upon the expected rights of the husband, and will declare i t  void 
against him. 

2. Such a fraud can only be relieved against in a court of equity, because, 
a t  law, the conveyance, being good against the wife, is also good 
against the husband, who claims through her. 

3. Whether, if a woman, during the course of a treaty of marriage, make, 
without notice to the intended husband, a conveyance of any part of 
her property, such conveyance would in itself be fraudulent, qmre? 

4. It certainly would be fraudulent if designed to deceive the intended 
husband. 

3 8 3 .  
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5. A knowledge of the facts shewn clearly to exist in the husband after 
the marriage, and acquiescence in anything done under the convey- 
ance, can not purge the fraud and set up the conveyance, but i t  
would be evidence tending to show a communication of the facts 
before the marriage. 

This cause was commenced in September, 1841, i11 RUTHER- 
FORD Court of Equity, and, having been set for hearing at 
Spring Term, 1845, was by consent of parties transmitted to 
the Supreme Court. 

The following appeared from the pleadings and proofs in 
the case, to be the material facts: 

On 12 February, 1818, the plaintiff intermarried with 
(488) Phebe Simmons, in Rutherford County, where they both 

resided. She was a widow, and had, by a former mar- 
riage, four children, all of whom were grown and married. and 
had removed from their mother's. The defendant, Squire Sim- 
mons, was one of the children, and resided on the same tract 
of land, and five or six hundred yards from his mother. The 
exact difference between the ages of the plaintiff and Mrs. Sim- 
mons does not appear, but i t  was considerable, and it seems 
probable that she had a child as old as the plaintiff, and it is 
stated by the witnesses that she was not a robust woman, but 
of rather feeble health, and subject to occasional attacks of 
hystericks. The plaintiff had little or no property (i t  is said 
only one mare), but was a blacksmith, and industrious and 
skillful in his trade, though he sometimes drank too much, but 
not habitually, as far  as appears; and his situation, habits and 
character, were well known by Mrs. Simmons, as he had been 
brought u ~ ,  and then lived within a mile of her residence. 
Mrs. Simmons was in very moderate circumstances. She owed 
about $200 at the time of her second marriage; and she then 
owned and possessed two female slaves, of whom one was thirty- 
seven years old and had ceased childbearing, and the other was 
a girl, named Poll, about sixteen years old. Besides those 
slaves, she had one or two horses, a few cattle and hogs, some 
little household stuff, and implements of husbandry; and seems 
to have been entitled to dower in a small piece of land, on 
which she resided. On 11 February, 1818, Mrs. Simmons con- 
veyed by deed of gift to her son, Squire Simmons, the two 
negroes absolutely and in possession, reserving, however, to 
herself, the first living child, which the girl Poll might have. 
After the marriage of the plaintiff, he resided with his wife, 
in the house previously owned by her, until her death in 1828; 
and he retained possession of the two slaves and several chil- 
dren, born, during that period, of the woman Poll. But soon 
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after the death of his mother, the defcndant Sin~moxrs; got the 
ricgroes into his possession, and set up a claim to them under 
the conveyance to him of I1 February, 1818. The p la in  
tiff then instituted an action of detinue against S i n -  (489) 
nlons for the rkcgrocs, upon the ground that the con- 
veyancc, io the defendant was a fraud upon his marital rights 
and void; m d  judgment was given therein against the plaintiff, 
in December, 1834, because the deed constituted a good titlc 
at  law, and conld be treaied as infected with fraud, in  a court 
of equity only. Upon that decision having beer] made, the 
plaintiff filed a bill in the court of equity against Sin~mons, 
inlpeaching the deed as fraudulent, upon the ground of the dc- 
ception thereby practiced on him, and the defendant answered, 
and orders were made and 1)roofs taken in the cause; but by a 
fire in 1839, the court-house of Rutherford was burnt, and all 
the papers and records of thc court of equity, including the bill, 
answer and proofs in that cause, wcre destroyed. The present 
bill was filed in May, 1841, and charges that the p l a i n t 8  had 
addressed Mrs. Simmons for more ihan a year before the mar- 
riage! and that they had been engaged for several wecks, and 
that ~t was known to the defendant Sin~mons, that Mrs. Sim- 
hons had notoriously the possession and property in the slaves 
durirrq the courtship and long before, and continued in the 
possession and apparent ownership of them at thc time of the 
marriage, and that the plaintiff was thereby induced to be- 
lieve, and did believe, that the slaves belonged to his said in- 
tended wife at  the marriage, arrd would by that event be vested 
in him as a provision for his wife, himself and their family, 
if they should have any; and that the plaintiff knew nothing 
to the contrary until the defendant got the negrocs into his 
possession after the dcath of his mother, when, for the first 
time, he discovered that the deed had been made. The bill 
furthcr charges that it was expressly designed by the intended 
wife and her son, to deceive the plaintiff, as to the title of Ihe 
negroes, as the plaintiff had, upon inquiry, ascertained that it 
was agrced between them at the making of the deed on the day 
before the marriage, that its existence should be kept a secret, 
and that the donor should siill keep the ncgroes in hcr posses- 
sion as the apparent owner; and that, according'ly, the 
deed was never published, but remained unknown bv any (490) 
person, except the parties and the subscribing wiiness, 
until the dcfendant Simmons caused it to bc  roved and regis- 
tered in March, 1828, during the extreme and dying sickness 
of his mother. Thc bill further states, that shortly before filing 
the prescnt bill, the defendant Graham took a conveyance from 
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the otl1cs defendant for one of the children of Poll, by the 
name of Jacob; and that he, Graham, had been the attorney 
and solicitor for Simmons in  the previous suits, and knew of 
the plaintiff's title, and paid no valuable consideration for the 
negro. The prayer is, that the deed from the wife may be 
declared fraudulent and decreed to be delivered up to the can- 
celed, and that it may be decreed that the defendants convey 
to the plaintiff the said negroes and their increase, and account 
with him for the profits. 

The answer of Sirnrnons states that the match between the 
plaintiff and his wife was a very nnfit one, as she was much 
older and exceedingly infirm, and that he had no property 
and was dissolute in his life; that the courtship was not of long 
continuance, and was unknown to himself or to the other 
children of the intended wife, as was also the marriage; and 
that her infirmities continued aftm the marriage during her. 
life, and that the plaintiff treated her at all times with neglect 
and indifference, and sometimes with cruelty. So that the de- 
fendant states he fully believes thc plaintiff's sole object in 
solicitiilg and consummating the marriage, was to get the slaves 
and other little property belonging to the other party. 

The answer statcs that during the minority of the defendant, 
and after he came to full age, up to his marriage a t  five and 
twenty, he rerided with his mother and a t t c d e d  to her and 
her aflairs, and that she often declared, as was well known to 
the family, her intention to give the negroes to this defendant 
in return for his services; lhat the execution of this intention 
had been deferred from time to time; but that on 11 Feb- 
ruary, 1818, his mother told him, ('that life was uncertain, and 
she wanted then to make him a Kill of sale for her two negroes"; 

and she thrn did so, and also delivered them into his 
(491) hands, in the presence of John Parker, who became the 

subscribing witness to the deeds. The answer proceeds 
to state that the mother then told Parker to say nothing about 
the bills of sale for awhile, as she did not wish to offend W. K. 
Hunt, who had married one of her daughters, and who, she 
was afraid, would abnsc his wife if he should know that she 
had conveyed the negroes to her son; and that there was no 
concealment *for any other purpose spoken of. The answer 
fixrther statm tha? the defendant was unwilling to take the 
negroes away. "as his mother's condition required their services, 
and that after h~ got the deeds, he said to her that he would 
leave them and lend Ihern to her until he should call for them." 
l'hr answer denies that the defendant then knew or believed, 
that his mother intended to marry again, much less, that she 
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would marry the plaintiff; and also denies that he was present 
at  the marriage, or had heard that i t  was to take place, and 
states that his first knowledge upon the subject was when he 
heard of i t  the day after its celebration. The answer states 
that the reasons for not registering the deed, at  first, were mat 
the defendant was ignorant of the legal necessity of it, and 
that he wished to comply with his mother's injunction on that 
point, on account of keeping it from her son-in-law, Hunt ;  
and that, afterwards, he had another reason, which was, that 
he becam'e desirous of saving his mother from the insult and 
violence she would probably receive from the plaintiff if he 
knew that she had made the deeds to him. But the answer 
further states that the deeds mere never concealed from any one 
who desired to know the truth about the title; and that the 
plaintiff, during the coverture, became acquainted with their 
existence-for that, upon some occasions, he threatened to sell . 
some of the negroes, and that his wife would tell him he could 
not sell them, for they belonged to her son, the defendant; and 
that his mother, when Poll had several children, told the de- 
fendant to take one of them, named Sol (which the bill states 
the plaintiff himself gave by par01 to the defendant, but 
which the defendant denies to have received as a gift (492) 
from the plaintiff), and carry him, the said Sol, home, 
and raise him there, and that he did so, and the plaintiff ac- 
quiesced therein, and did not pretend to claim the said boy 
afterwards in the lifetime of his mother. 

The answer further states that the present bill was not filed 
for more than two terms succeeding the burning of the court- 
house and the original bill and proceedings in the suit between 
these parties, and that such delay in filing the present bill is 
a bar to the same, as evidence of an abandonment of the plain- 
tiff's claim. The answer also states that the defendant has 
had adverse possession of the slaves from 1828, and insists 
upon the statutes of limitation of 1716 and 1820, as bars. 

The answer of the other defendant admits that he was of 
counsel for Simmons in the previous suits brought by Logan 
against him for the negroes, including Jacpb, and states that, 
about eighteen months after the burning of the court-house, 
finding that the plaintiff had not renewed his suit, he took a 
deed from Simmons to the negro Jacob, on account of his fees 
in those suits, and took him into possession. And it insists 
on the laches of the plaintiff in filing ,his present bill, and on 
the statute of limitations in the same manner as the other 
defendant's .answer does. 

The parties have taken many depositions; but, except so far 
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as their contents are embodied in the beginning of the state: 
ment of the case, the only material parts are the following: 
Parker, the subscribing witness to the deeds from Mrs. Sim- 
mons (who makes his mark), deposes, that after she had exe- 
cuted the deeds and delivered them and the negroes to her son, 
he, the witness, asked her if she was going to cut herself out 
of the negroes altogether, and she replied, "Squire says he will 
lend them to me until he called for them"; and then her son 
said, "Yes, mother, you shall have the use of them your life- 
time, or until I call for them"; that Mrs. Simmohs, at the 
same time, said she always intended Squire to have the negroes, 
becabse he had been such a particular good boy to her; and 

that she further said, she did not wish anything said 
(493) for a while about the bills of sale, but to keep them 

secret, because her son-in-law, W. K. Hunt, and Squire 
$imnions were not at a good understanding, and she wns afraid 
of a disturbance. The witness states that he then took the 
bills of sale and kept them until they were proved for regis- 
tration in March, 1828, and did not make them known; and 
that his residence was within a mile of Logan's during that 
time. 

A witness deposes, that upon one occasion the plaintiff, being 
intoxicated, was correcting one of the negroes, and that his wife 
interfered and he struck her with a whip; but by several wit- 
nesses it is stated that he was an affectionate, kind, and atten- 
tive husband, and during his wife's illness, procured such 
medical advice as she desired. 

One of the persons, who was present at the marriage, states 
that it took place at  Mrs. Simmons' house, on 1 2  February, 
1818, and that neither of her children was there, and that there 
were only two others besides himself and the parties; but i t  
is stated by several witnesses, among whom is the sheriff of 
the county, that i t  was understood in the neighborhood for 
several days that the marriage was to be then celebrated. 

A witness, by the name of M. Curry, states that a year or 
two after the marriage, the plaintiff employed him to shingle 
his house, and the witness proposed also to build a piazza to 
it, when the plaintiff replied, "as soon as your old aunt dies, 
i t  don't belong to me." The witness then said "I knotv that, 
but you have got property enough with her to leave the chil- 
dren good buildings." To which the plaintiff again replied, 
"none of the negroes here are mine, they belong to Squire 
Simmons." And the Gitness said thereupon, "surely you did 
not know this before you married this old woqan, because 
you could not have married her for love," and the plaintiff 
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answered, "Yes, I did; sh,e was a pretty likcly old woman, and 
I thought we could do pretty well together." 

Another witness, Hides, states that four years after the mar- 
riage, upon an inquiry of thc plaintiff, why he should be 

working from home, when be had so many ncgroes there, 
(494) thc plaintiff said to the witness, "there are negroes 

enough there, but they are not mine, and I am as hard 
put to i t  as you arc." 

Hunt, the son-in-law before spoken of, states that he lived 
within a mile of the parties during the pcriod of the coverlure, 
and that the plaintiff treated his wife wcll; and that, until the 
dceds to the defendant Simmons were registered, he never heard 
of their existence, nor of any claim to the negroes but that of 
the plaintiff, who, as he believed, became the owner of them by 
his marriage. 

Ale~anclrr for the plaintiff. 
Osborne for the defendant. 

RUFPIN, C. J. I t  is a principle of rquity, which is found 
in  almost eocry text writer, and has been stated by many 
Judges as undoubted law, that conveyanccs by a woman prev- 
ious to her marriage, in  fraud of the rights, with which the 
law would invest the husband upon the marriage, must be set 
aside. I t  seems agreed by all, that such conveyanccs are not 
invalidated upon any ground of policy, merely, for, if that were 
so, i t  would apply as well in a court of law, as in equity, and 
we have held, in a suit at  law between these very parties, 
Logan v. Ximmons, 18 N.  C., 13, that the deed binds the hus- 
band at law, becaus~ it binds the wife. I n  so holding, we wrre 
supported by the unvaried current of precedents, and the clear 
dcclarations of the eminent Judges, Mr. Justice Buller, and 
Lord l'hurlow, who gave opinions in the case of Struthmore V .  

Bowes, 2 Bro. C. C., 345. 1 Qes. Jr., 22. I f  avoided at  all, 
then i t  must be on thc ground of fraud. Consequcntly, the 
conveyance of a woman before her marriage is not only good 
a t  law, but it is prima facie good also in equity, as fraud is 
nevcr impuled without evidence. The question is in such cases, 
what constih~tes the fraud, what design will be fraudulent, 
and what is evidence of such design? The law, says Lord 
Thur7ozr in  the case piled, conveys thc marital rights to the 
husband, because it charges him with all thc burdens, which 
arc the consideration which hc pays for them; and, there- 
fore, they are rights on which a fraud map be com- (495) 
mitted. Out of that right arises a rule of law, that 
the 2rusband shall not be cheatcd, on account of his considera- 
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tion. Now, the rights, thus spoken of, are not present rights, 
that is, existing a t  the time of the conveyance; for, a fraud on 
rights of that kind, the common law would redress. They are 
prospective rights-those that the husband expects to enjoy 
upon the contem~lated marriage bbv the law of the land. A 
hisband, being bound to pay h& wife's debts and to maintain 
her during coverture, and being chargeable by the law with the 
support of the issue of the marriage, and bound by the ties of 
natural affection also to make provision for the issue, it is in 
the nature of things, as a matter of common discretion, that a 
tvonian's apparent property should enter materially, if not 
essentially, into his inducements for contracting the marriage, 
and incurring those onerous obligations. I t  is also to be 
assumed by a man proposing this relation to a woman, that 
she too has a view to their means of livelihood after marriage, 
and feels an interest in the provision that, between their joint 
stocks, can be made for a family. Every woman therefore 
must suppose that the man, who is about to marry her, expects 
she will not put away her fortune, at least the visible part of 
it, and thereby diminish his ability to discharge his duties and 
legal obligations to herself, her creditors, and her future family. 
And if she, after allowing him to form such expectations, delib- 
erately defeats them by a conveyance of her property, and 
draws him into marriage by a deception on that point, it would 
seem that i t  could be nothing less than a fraud on the husband. 
He  is disappointed of what the law promised him, and of what 
she held out to him, he would get. I n  such case it may be 
well argued, that a concealment of the conveyance would 
amount to a fraud, upon the principle of suppressio ver i  being 
in bad faith, when a person, towards whom it is practised, has 
an interest in knowing the truth, and has no ground to suspect 
anything that has not been avowed. A very respectable writer, 
Mr. Roper, Husband and Wife, 1 Vol., 163, entertains the 

opinion that any disposition by the wife, made after 
(496) the courtship began, without the inteflded husband's 

knowledge and concurrence, is within the mischief and 
principle laid down by the courts. And Lord  T h u r l o w  uses 
this language: "If a woman, during the course of a treaty of 
marriage, make, wi thou t  .izotice to the intended husband, a pon- 
veyance of any part of her property, I should set it aside, 
though good pr ima  facie, hecause aflected w i t h  t h a t  fraud." 
That was said, too, on a rehearing of the case, which had been 
before heard before Judge Bul ler ,  who had said, that "fraud," 
as applied to cases of this nature, is falsely holdinq out an 
estate to be unfettered, and that the intended husband will, as 
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such, be entitled to it, when in fact it is disposed of from him; 
but I do not think there is any case which says, that such a 
conveyance shall be void, merely because the wife did not dis- 
close it to the husband." Concluding with saying, "therefore, 
i t  is necessary to show other facts, and that the husband is 
actually deceived and misled." I t  seems also very clear, that 
in the modern case of St. George v .  Wake,  1 Coop. Sel. Ca., 
129, Lord Brougham leans to the opinion expressed by N r .  Jus- 
tice Buller, though that case did not require him so to hold. 
On the other haqd, Lord Thwrlou again said in Ball 11. Mont- 
gomery, 2 Ves. Jr., 194, that he "would set aside a deed, as in 
fraud of the marriage, if concealed from the intended husband; 
for if a woman,. previously to marriage, conveys her property 
without the privzty of the intended husband, i t  will be a fraud." 
And the case of Goddard v. Snow, 1 Russell, 485, decides, that 
when a woman assigned a sum of money, which the intended 
husband did not know she was entitled to, and concealed from 
him both her right to the money and her settlement of it, the 
deed was void. I t  appears, therefore, that it is a point yet! 
open, and on which respectable opinions are much divided, 
whether concealment by the wife, merely, where there is no 
active expedient adopted to keep the intended husband in igno- 
rance, and where he makes no inquiry, is per se, a fraud. We 
do not purpose to give any judgment of this Court on it, 
because we do not think the present case requires us to (497) 
do so, and we think it safest not to go out of the case 
into a field of doubtful disputation. We may say this, how- 
ever, because, though not essential to the decision, it has some 
bearing on it. That much, me should suppose, might depend, 
among other things, upon the species of property, as being vis- 
ible, or not, such as debts, money or stocks, and, if the former, 
whether it was in the actual possession of the woman, since the 
possession of tangible property is in itself a sign held out of 
ownership, and, if continued up to the time of the marriage, is 
calculated in the nature of a false token to deceive and mislead. 
The effect of concealment map, moreover, be allowed to be more 
stringent in this country than in England; because there it is 
the general habit of society to have settlements on marriages, 
in which professional persons are employed; and that almost 
necessarily leads to inquiries into the particulars of the for- 
tunes on both sides, and each one, therefore, is to be presumed 
to hgve no other expectation, than what is secured in the settle- 
ment. But here settlements are very rare, and never are made 
by persons in the condition of life of the parties here; because 
our people look to the law as establishing their relative rights 
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and duties upon a proper basis, and do not therefore make those 
minute inquiries, which would be necessary to the framing of a 
settlement, but the intended husband expects to get all the wife 
has-that is, that she will let him get by the marriage all she 
would keep for herself and within her own power, if she had 
not contracted the marriage. 

But we have said, that it does not seem to us necessary to 
determine whether concealment by itself amounts to fraud in 
cases of this kind. We say so, because we think, in the case 
before us, there is much more than concealment; that the 
plaintiff was actually decei~ed and misled as to the wife's cir- 
cumstances, and her right to the negroes in question, by a set 
contrivance and agreed purpose between her and her son. It 
was essayed in the argument to make out, that the witness, Mr. 
Curry, proved that the conveyance was communicated to the 

plaintiff before the marriage, because the plaintiff said 
(498) "Yes I did," in reply to the observation of the witness, 

'(that surely he did not know that the negroes belanged 
to Squire Simmons, before he married, because he could not 
have married for love." But it is obvious that the remark of 
the witness embraced two distinct points; that of the plaintiff's 
knowledge of the state of the title, and that of his motive for 
marrying; and it does not follow that the plaintiff meant to 
affirm both of theni. Indeed, the whole reply of the plaintiff 
shows that he was confining himself to the latter, and meant 
by "Yes I did," to say, that he did niarry for love; for he adds, 
"she was a pretty likely woman, and I thought we could do well 
together." But a clear refutation of the arguinent, resting as 
it does upon an ambiguous phrase of the witness, is the abso- 
lute silence of the answer upon the point. I t  is no where pre- 
tended in i t  that the plaintiff was, in the remotest degree, privy 
to the conveyance. So far from it, the answer clearly implies 
the contrary, for it says, that the plaintiff's motive for the 
marriage mas the base one of getting the negroes, at the 
expense of sacrificing himself in a match tvith an old woman, 
for whom he had no affection. And i t  further says, that one 
reason why the defendant did not register his deeds was, that 
he did not wish the plaintiff to know of their existence, for 
fear he would ill-treat his mother. Besides, the subscribing 
witness and the son-in-law, Hunt, both say that the deeds were 
kept secret until their registration. There is no doubt, there- 
fore, that the plaintiff was in entire ignorance upon this point 
at the time of his marriage. He  so avers in the bill; and, 
although he can not give direct evidence of the truth of a nega- 
tire averment as to his own information, yet these are the cir- 
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cumstances he lays before us, and the inability of the defendant 
to state on his oath even a belief on the point, much less to 
give proof of a communication to, or suspicion by the plaintiff, 
that his wife, who was continuing in possession of them, had 
conveyed away the slaves. What opportunity had he to know 
i t ?  The deed was made on one day, and the marriage took 
place the next; and the plaintiff did not see his intended 
wife until he went to be married in company with a (499) . 
witness, who has been examined in the cause, and from 
whom not even an inquiry is made on the subject, though he 
must have heard of these deeds, if the plaintiff did, at  that 
time. Then, if the plaintiff was kept in ignorance, was he 
purposely kept in ignorance, that in that state he might go on 
and consummate a marriane. which the woman believed he 
would not contract if he shA1'd be informed of the conveyance? 
Was that her motive for her conduct, in order that the plaintiff 
might, under a deception, enter into the marriage? Who can 
doibt i t ?  hlthougl; the' plaintif? may have married without 
affection, and for the base motive of luqre alone, and his subse- 
quent conduct speaks favorably for him in that respect, yet we 
are obliged to believe that he would not have proceeded in  the 
marriage if he had been told what was industriously withheld 
from him on tbis subject. His  opinion of his intended wife's 
feelings towards him would have so changed, and the gross 
imprudence of contracting a marriage, when he had nothing 
but a trade, and she had conveyed all her property of any 
ralue, ~ ~ o u l d  have presented itself in so glaring a light that he 
n~us t  not only have hesitated, but stopped short. That the 
other parties must have been aware of ;  and they acted, there- 
fore, in a way effectually to deceive him. The conveyance was 
executed the day before, lesj, if sooner done, it might get wind. 
I t  was prepared by rve know not whom, and executed in the 
presence of a single witness, and lie illiterate; and, moreover, 
in order to prevent him from acting the part of an honest 
neighbor by the plaintiff, that witness is particularly charged 
not to disclose it, "to keep it secret for awhile." I t  is said, 
indeed, that a different reason was given for wishing nothing 
to be said of the deeds-namely, that i t  might be kept from 
the ears of Hunt, a brother-in-law of the defendant, and not 
friendly with him. But that is a shallow pretense; for what 
difference could i t  make to Hunt, whether his wife was cut 
off by a deed, made to her brother on one day,.or byher mother's 
marriage with the plaintiff, which was to take place on the 
next day? The time when these deeds were made proves 
conclusively that they were made with a direct view to (500) 
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the approaching marriage; and the circumstances that they 
include all or nearly all of the property the woman owned, 
shows that they were made, not bona fide to advance a child, 
but to defeat both the marital rights and the actual expecta- 
t ions of the intended husband; expectations, raised, upon the 
possession and enjoyment of the slaves by the wife, as well as 
upon the common course of women in similar situations, and 
defeated, no6 merely by tho concealment of the parties, but by 
their taking means to engage another person to unite in keep- 
ing the plaintiff in ignorance. We think such a case clearly 
within the rule, as most strongly expressed by Mr. Justice 
B u t l e ~ .  There are other facts besides concealment barely. The 
husband has been actually deceived. 

I t  has not been contended that a knowledge by the husband, 
after the marriage, can purge the fraud and set up the deeds; 
for clearly it could not. A knowledge shown clearly to exist 
after the marriage, and acquiescence in anything done under 
the deeds, would be evidence to show a communication before 
marriage. That is all the effect it could have. But there is 
nothing of that kind here. Mr. Curry and Hicks state circum- 
stancps, from which we may infer, that the plaintiff had heard. 
after he married, of some sort of claim of the defendant; but 

' we have no distinct information on the subject, and it is more 
than probable that all he went on was what his wife told him 
(as mentioned in the answer), when he would threaten to sell 
some of the negroes. That, it seems, was within two or three 
years after the marriage; but it was not calculated to make any 
impression on the plaintiff, when he discovered that the son, to 
whom the wife said the negroes belonged, did not claim them. 
but the plaintiff himself kept them; and Parker states, that he 
never made known the deeds to the son and his bailment to his .  
mother, until 1828. 

The marriage, though not very fit in point of equality of 
aqe, does not appear to have been so unequal as to give a 
character of baseness to the plaintiff's motives; and there is 
no evidence of his resorting to any deception or unfair means 

of gaining the consent of the other party. I t  is true, 
(501) also, that the plaintiff did not settle anything on the 

woman, nor bring an accession to the common stock; 
and, therefore, she might have reserved some reasonable share 
of a considerable estate to her own use, or give i t  bona fide to 
a child. But it can not justify such reservation and gift of all 
the little she had. as this party virtually did, leaving to the 
husband only the burden of raising young negroes for the son. 
- There is nothing whatever on which the idea, that the plain- 

, 394 



N. C.] J U N E  TERM, 1845. 

tiff a t  any time abandoned his claim, can rest; for he has, 
though sometimes in a wrong direction, been in  hot pursuit of 
the slaves, ever since the defendant took possession. For the 
same reason the statutes of limitation do not affect the case, 
even i fthey apply to it. As to the short intervals between the 
burning of the court-house and the filing of this bill, nothing 
can be made of it by the defendants; for there was no decree 
in the former suit, and i t  may, indeed, be considered, to this 
purpose, as pending now, and that the present pleadings, made 
necessary by accident, are but substitutes for those consumed. 

The deeds to the defendant, Simmons, must therefore be 
declared fraudulent, and the plaintiff entitled to the slaves con- 
veyed in them and their subsequent increase; and the defend- 
ants be decreed to deliver to the plaintiff the slaves mentioned 
in the pleadings, and such others as may have bden born, as are 
in their possession, respectively, and to account for the hires 
and profits, and pay the costs of this suit. The defendant, 
Mr. Graham, having come in under the other defendant, as he 
did, must, of course, abide by his fate. 

PER CURIAM. DECREED ACCORDINGLY. 

Cited: Tisdale v. Bailey, 41 N. C., 360; Long v. Wright, 
48 N. C., 292; Bank v. Spurling, 52 N. C., 402; Taylor v. 
Uawson, 56 N. C., 9 3 ;  Spencer v. Spencer, Ib., 406; Ferebee . 
v. P~i tchard ,  112 N .  C., 86. 

(502) 
WILLIAM D. JOXES v. CHARLES HAYS et al. 

1. A defendant can not be examined as a witness in a cause without the 
previous order of the Court. 

2. Where a guardian gives several successive bonds for the faithful dis- 
charge of his trust, the sureties on each bond stand in the relation 
of co-sureties to the sureties on every other bond; the only qualifica- 
tion to the rule being, that the sureties are bound to contribution 
only according to the amount of the penalty of the bond in which 
each class is bound. 

Cause transmitted from the Court of Equity of BUNCOMBE, 
a t  Fall Term, 1844 

The bill was filed in April, 1837, against William Hawkins, 
Charles Hays, and Mallory B. Paton, and the case is as fol- 
lows: I n  1827 William Hawkins was appointed the guardian 
of Benjamin Hawkins, an infant, and gave a bond in the sum 
of $3,000, with Charles Hays as his surety. I n  1831 the guar- 
dian renewed his bond in the penalty of $1,000 with the plain- 
tiff, William D. Jones, as his surety. I n  1834 Hawkins was 
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removed frcrn the guardianship, and the defendant, Patton, was 
appointed in his stead. Hawkins was then insolvent, and, at 
their request, he conveyed to Ifays and Jones a tract of land 
in October, 1834, by a decd absolutc upon its face, and ex- 
pressed to be in consideration of the price of $800, but (as 
admitted by all parties) as a security to them or either of 
them against loss by their having been his sureties. 

Soon after his appointment, I'atton instituted a suit on the 
bond given by W. Hawkins and Jones, and reference was made 
in it to audit the guardian's accounts and report the balance. 
I t  was found that the sum due to the ward x7as $1,121.20, 
which exceeded the penalty of the bond then sued on by the 
sum of $121.20. Expecting such a result, Patton had before 
sued out a writ on the bond given by Hawkins and Hays, for 

the purpose of recovering that excess of $121.20. Hays, 
(503) as well as Joncs and Patton, was present when the 

auditor ascertained the surn due, and then insisted that 
he was not liable for the excess aforesaid, or for anything 
whatever, upon the ground that he had been discharged by the 
renewal of the guardian's bond; and upon being told by I'atton 
that he should hold him responsible, and had ordered a suit 
against him, he told Patton that he need not sue him for that, 
he would consult counsel, and if he should bc advised that he 
was liable for the excess of $121.20, he would pay it without 
suit. Afterwards, Hawkins discharged that sum of $1 21.20, 
by assigninq to Patton a bond which had been given for rent 
of the ward's land, and which he had on hand; and the suit 
aqainst Haps was discontinued. I n  the suit brought against 
Hawkins and Jones, however, there was a report and a judg- 
ment thereon for the penalty of $1,000, by confession. 

The bill charges that the default of W. Bawkins occurred 
chiefly before the plaintiff became his surety, and while Hays 
was bound for him; and that he discovered that such was the 
fact in the taking of the accounts before the commissioner, and 
there insisted that he was not liable for the devnstavit before 
his time, but that Hays was, or, at all events, that Jgays and 
he were as sureties for the whole; and that he 
in formd both Patton and EIays that he would resist the re- 
covery aqainst him alone, except for such sum or a due pro- 
portion as hc might be legally and equitably liable for. And 
the bill further states that Hays then proposed that the plain- 
liff should allow the judgment to be entered for the sum due 
the ward, as far  as the penalty of the bond would cover it, and 
that if he, Hays, was liable for any part of it, he would pay it, 
and that it should be referred to two respectable counsel to 
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determine the question of his liability, and of the extent of it. 
And that Patton joined Hays in urging the adoption of that 
course; and that the plaintiff, induced thereby, suffered the 
judgment to be taken against him. 

The bill then states that Hays has refused to agree to any 
reference to counsel or to pay any part of the debt, and that 
the plaintiff has been compelled to pay, and has paid, 
the whole debt, except the sum of $377-for which latter (504) 
sum, he gave his bond to Patton, who recovered judgment 
thereon, and threatens to raise the money on execution. , 

The prayer is, that the necessary accounts may be taken in 
order to ascertain the several periods of the principal's devasta- 
wits, and that Hays may be decreed to make good those of his 
own time, or the liabilities of the respective sureties may be 
declared according to equity, and Hays decreed to reimburse 
the plaintiff as may be found right, and that in the meantime 
Patton may be enjoined from proceeding at  law. 

The answer of Hays denies all knowledge of a default by 
Hawkins before the plaintiff became his surety, and states his 
belief that the whole occurred afterwards. Thereupon he 
insists that he is not liable for any part of the deficiency, a t  
least, within the penalty of the new bond. He  denies any pro- 
posal or agreement between him and the plaintiff, of the nature 
stated in the bill, for a reference to counsel to determine the 
question of his liability to the plaintiff, or for any part of the 
sum of $1,000; and states that his only agreement was with 
Patton in respect of the excess of $121.20, and that only, and 
avers that, as to all besides this last sum, he positively denied 
his liability to any person, or in any form. 

The answer further states that, afterwards, the plaintiff came 
to a settlement with Hawkins, upon the footing that the plain- 
tiff was solely liable as his surety, and therein took the mort- 
gaged land as an absolute purchase at the sum of $700; and 
that for a balance then found due, of something more than 
$400, the plnintiff took the note of Hawkins payable to himself, 
and made Hawkins a promise not to sue him within five years, 
and to allow him to remove from the state. Hawkin's insolv- 
ency is admitted. 

Hawkins' answer admits his default as found by the commis- 
sioner, and says that i t  all occurred after he gave his last bond, 
when, by misfortunes, he became insolvent. He admits that the 
plaintiff has satisfied the judgment by payments, and by giving 

his bond to the ward after he came of age. And he 
(505) states that he transferred to the plaintiff a bond for 

$135, as a payment to him, and also conveyed to him 
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the land absolutely at $700, and that he and the plaintiff then 
, came to a settlement, and he gave the plaintiff his note for a 

balance due to him, exceeding $400 a little, which the plaintiff 
still held and had sued on. 

Patton's answer denies all collusion with Hays, and all knowl- 
edge of any agreement of Hays to pay any part of the debt, 
or to refer the question of counsel, and denies also any per- 
suasion of the plaintiff on his part to suffer jud,ment to go 
against him. He says Hays denied his liability altogether. 
He  further states, that at  the time of taking the accounts, the 
ward, B. F. Hawkins, was nearly of age, and was present and 
allowed by this defendant to act for himself in the premises; 
that, after the sum due was ascertained, the plaintiff requested 
indulgence, and the young man, B. F. Hawkins, replied that 
he should want a small part of the money upon coming of 
age, but that he would not need the residue, and that if the 
plaintiff would then give him a new bond with sureties, he 
would indulge until he should need the money; that the judg- 
ment was taken on the report, because every one believed the 
plaintiff liable for i t ; . and  that, within a few weeks, the ward 
came of age, and the plaintiff made the required payment to 
the ward, and then gave a new bond with surety to B. F. Haw- 
kins himself for about $800; and that, on that bond, said 
Hawkins has recovered judgment by confession, and received 
a payment of about $500 from the plaintiff; and that he, 
Patton, has no interest in the matter, but has long ago settled 
with his former ward, and that the balance is due from the 
plaintiff on the judgment in the name of B. F. Hawkins, ren- 
dered on the bond given to the said Hawkins himself. 

Upon the coming in of the answer of Patton, the injunction 
was dissolved, which had been granted on the bill. Repli- 
cation was taken to the answers, and the parties proceeded to 
take testimony, and the cause was transferred to this Court 
for hearing. 

(506) No counsel for the plaintiff. 
Francis for the defendants. 

RUFFIN, C. J. The bill must, of course, be dismissed with 
costs as to the defendant, Patton, who has no hterest, real or 
nominal, in  th6 judgment, and against whom nothing has been 
proved. 

The other two defendants, Hawkins and Hays, allege as one 
point of defense, that the plaintiff, after discharging the judg- 
ment against Hawkins and himself, came to an account with 
Hawkins and took from him a note in satisfaction of the 
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balance due to him; and, therefore, they insist that the present 
suit can not be sustained, not against Hawkins, because from 
him the plaintiff has taken a new and substantive legal se- 
curity in satisfaction of the former demand, and not against 
Hays, because the plaintiff has given up his remedy against 
the principal, and thereby discharged the surety. 

How far  the taking of a promissory note from the principal 
might operate as a satisfaction of the previous debt of the 
principal or discharge a co-surety, if agreed to be a satisfac- 
tion, we need not decide, for although the question is raised 
in the answers, the defendants have failed to establish the fact 
by evidence. Two depositions have been taken in reference 
to this part of the case. The one is that of William Hawkins 
himself. But he is competent to prove a fact, which, if i t  
operate at all, must operate to his own discharge in this suit, 
as well as that of the other defendant. Besides, there was no 
order for his examination; and without that, a party can not 
be a witness for another. Lewis v. Owen,  16 N .  C., 290; Bell 
v. Jasper,  37 X. C., 597. The other witness is G. W. Candler. 
who states that Jones and Hawkins made a settlement. shortly 
before this suit was brought, in relation to the matter in which 
the former was susetg for the latter's guardianship; and that 
he, the witness, thinks that in the settlement Hawkins gave 
Jones a note for the balance between them, and that receipts 
were passed between them; but thab he can not recollect the 
amount of the note, and he does not know the nature of the 
receipts given. He states that it was his understanding 
of the settlement that Jones was to have Hamkins land, (507) 
but at wl%t value he is unable to fix; and that Jones 
claimed that he had before purchased it a t  a sale made for 
other debts, but at  what price the witness does not know. No 
order has been moved on the plaintiff to bring in the note or 
receipts alleged to have been given to him, nor any notice to 
him to produce them before the witness; and the defendants 
have declined or omitted to offer the receipts given by Jones 
to Hawkins, as pretended by them. I t  would be exceedingly 
loose to proceed on evidence of the uncertain character of this 
witness' testimony, in respect to the contents of written instru- 
ments, some of which are in the possession of the defendants 
themselves, or one of them, and the others accessible to them 
by proper means. I t  may be, that, in  the very receipts given 
by the plaintiff to Hawkins, i t  is expressed, that the note of 
the latter was intended as an adjustment of the accounts and 
striking a balance, and was not taken in satisfaction of the 
precedent debt; and that supposition is the less improbable, 
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as the present 
Certainly, if 
actuallv holds 
entitleYhimself to a decree against Hays as a co-surety, Hays 
would be entitled 6 participate in the benefit of that security. 
But  at present, as a bar to the bill, the defendants have failed to 
establish by proper proof that the plaintiff took Hawkins' note 
in satisfaction, and not as a collateral security for the benefit 
of himself and his co-surety equally, or, indeed, that he took 
the note a t  all; and, therefore, the plaintiff's case depends upon 
his original equity. 

As far  as the plaintiff rests his equity on the special agree- 
ment of Hays to assume the default of the guardian in his 
time, or any aliquot part of the deficit, or to refer it to counsel 
to adjust the respective liabilities of the parties, the plaintiff 
must fail, as the whole allegation is denied in the answer, and 
there is no evidence to overrule the denial. 

We hold, however, that independent of any agreement upon 
the subject, the plaintiff and the defendant Hays stand in the 

relation of co-sureties for Hawkins, and liable to con- 
(508) tribute to each other for any sums paid by one of them 

on account of defaults of the guardian, no matter when 
such defaults occurred, whether wholly before Jones became 
the surety, or after that event. The office of guardian is not 
for a definite period of three years, or temporary at all, that 
is to say, within the nonage of the ward. The act of assembly, 
Rev. St., Ch. 54, in the first section, authorizes a father to 
appoint a guardian for his child, for such time as he or they 
shall remain under 21 years of age, or for any less time. The 
second section confers on the courts of law the power to ap- 
point guardians, where the father has not, and requires them 
to take good security from the guardian "for the estate of the 
orphan by them committed." Under the Act of 1162, the 
guardian was only required to give bond once for all, at his 
appointment, unless under the power thereby specially con- 
ferred, to make rulm from time to time for the better ordering 
and securing the orphan's estate, the Court should require the 
guardian to give other and further security, or, unlecss at  the 
instance of the sureties of a guardian, the Court should corn- 
pel him to give sufficient other or counter security, or appoint 
some other guardian. I t  was, therefore, in its creation, one 
office for the whole minority of the ward, unless i t  was ex- 
pressly for a shorter period, or unless subsequently shortened 
by an order of removal. The sureties, given at  first, continued 
through the term, and could be relieved only by the removal 
of the guardian, or getting counter securities from him, by 

400 

suit was brought almost immediately afterwards. 
i t  should appear hereafter, that the plaintiff 
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way of indemnity. But very often the sureties became insolv- 
ent, and therefore, had no interest in the' conduct of their 
principal, and took no steps against him, though he was \vast- 
ing the estate and becoming insolvent. To correct this evil 
and protect the interest of wards, the act was passed in 1820, 
"further pointing out the duty of guardians," which makes it 
the duty of guardians to "renew their bonds every three years 
during their contimance of the guardianship," and making it 
the duty of the courts to remove from ofice such guardian as 
may fail so to do, and appoint a successor to him. The case 
of guardian and of his successive bonds, is therefor(. 
precisely like that of clerks and their bonds, as to which (509) 
it has been held, that the office was not ~nnua l ,  though 
the bond be given annually, but that all the bonds, given 
through the several years for which the office continues, are 
cumulative securities for the performance of the duties of the 
office, and particularly for the payment of money received at  
any time before or after the giving a new bond. Oates v. 
Bryan, 14 N .  C., 451. This is expressly the doctrine laid 
down as to guardian bonds in Bell v. Jasper, 37 N. C., 597. 
That case came first before the Court in the name of Foye v. 
Bell, 18 N. C., 475, in which he held that the first sureties 
were liable to the ward, although, as between the different 
sets of securities, the latter might be bound to contribute to 
exonerate the former. Whether the one set would be so bound 
to the other, was not then to be determined. But Bell was 
compelled to pay the recovery against him a t  law, and then 
filed his bill against his co-sureties in the bond, to which he 
was a party, and also against the posterior sureties in the 
second bond, for contribution; and by the whole court i t  was 
held that all the bonds mere but securities for the same thing, 
and, therefore, that there must be a contribution between the 
different sureties. Each was held bound for the entire guardian- 
ship; the only difference between them being (upon the au- 
thority of Deering v. Winchelsea, 1 Cox, 318) that the lia- 
bility of each was not equal, but in proportion to the penalties 
of the several bonds, in which the respective sureties bound 
themselves. Consequently, in this case, the sum for which the 
defendant Hays is liable, when compared to that the plaintiff 
ought to pay off the deficit of the insolvent principal, is as 
$3,000 is to $1,000, and so it must be declared. And i t  must 
be referred to the master to inquire what sum the plaintiff has 
been compelled to pay as surety for William. Hawkins in the 
premises, and what payments on account thereof he has re- 
ceived from Hawkins, what.balance is due to the plaintiff in 
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respect thereof, and how the same is secured. Bnd the master 
will also inquire, 'whether Hawkins continues to be insolvent, 
or is able to pay the balance that may be found to be due to 

the plaintiff, or any part of it, and how much, and 
(510) where he resides. 

PER CURIAM. ORDERED ACCORDINGLY. 

Cited: Jones I:. Blanton, 41 N .  C., 120; Hughes v. Boone. 
81 N. C., 207; Bright v. Lennon, 83 N .  C., 187; Dudley v. 
Bland, Ib., Q24; Pickens v. Miller, Ib., 547; Machine Co. v. 
Seago, 128 N. C., 161. 

JOHN BISHEL e t  al. u. GEORGE HAGE. 

Where a testator in his will, after giving some small legacies, gave to 
his mife "all his estate, be i t  real, personal, or perishable," and by a 
codicil devised to  his wife a leasehold estate in the town of Salem, 
for his wife "to inherit and keep in possession during her life, and to 
dispose of as  she pleases, under the rules and regulations of the 
town of Salem": Held,  that ,  whatever might be the effect of the 
provisions of the codicil, if i t  stood alone, get even if tha t  did not 
give the v i fe  the absolute inter& in the leasehold estate, as  the 
estate mould then remain undisposed of, after the death of the mife, 
she would be entitled to  i t  under the general residuary clause of the 
will. 

Cause tran~ferred from the Court of Equity of DAVIDSOX, 
at  Spring Term, 1845, by consent of the parties. 

The following facts appeared in the case: 
John Adam Fishel made his will.on 7 October, 1839, and 

therein bequeathed to certain of his brothers, sisters, nephews 
and nieces, legacies of one dollar each. Then came the follow- 
ing clause: "I give to my wife Catherine, all my estate, be 
it real, personal, or perishable, which I will have belonging to 
me at the time of my decease, including all notes, bonds. 
tenements, negroes, book debts and demands, and all moneys 
and property of every kind and description, to have and to 
hold the same and every particle thereof to her sole use forever. 
after payment of my funeral expenses, debts and legacies." 
The testator afterwards executed a codicil dated the 2 ,Tune, 

1841, which is expressed in the following words: "Since 
(511) I made this my will, some change in my property has 

taken place, to wit:  I have exchanged my plantation 
for a house and lot in Salem, which I wish mv beloved wife 
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to inherit, and keep in possession during her life, and to dis- 
pose of as she pleases, under the rules and regulations of the c 

town of Salem." 
The defendant is the testator's executor, who proved the 

will upon the death of the testator, in the latter end of 1843. 
The house and lot in Salem are stated in the pleadings, and 
an agreement of the parties filed in the cause, to have belonged 
to William Henry Van Vleck in fee, and that the testator 
agreed with him for a lease of the premises from year to year, 
as long as the parties should agree a t  the yearly rent of seventy- 
five cents, with the following terms and conditions: That the 
lease should be forfeited, if the rent should remain unpaid for 
forty days after it shall fall due; or if the lessee should mort- 
gage or dispose of the premises to any person who is not 
accepted by the lessor; or if the lessee erect any building 
thereon against the will of the lessor; or if he should purchase, 
hire, board, or retain any person with him, or in  his service, 
contrary to the will of the lessor, and the lessor covenanted, 
that in case the lease should become forfeited or otherwise 
determined, he would pay the value of such improvements as 
the lessee might have erected on the premises, and if the parties 
could not agree as to the value, that i t  should be ascertained 
by arbitration. I t  is stated that those are the terms on which 
all the houses and lots in Salem are occupied; and that it is 
the custom, when a lessee dies, for his executor to sell the lease 
to some one accountable to the proprietor, and to account for 
the proceeds as assets. 

Upon the death of the testator, the defendant assented to 
the legacy to the widow, and she thereunder kept possession 
of the premises until her death, which happened in the early 
pal% of 1844, when, she having died intestate, the defendant 
also administered on her estate, and sold the premises by the 
consent of Mr. Dan Vleck, for the sum of $412, which he claims 
as assets of the widow. 

The bill was filed in March, 1844, by the several 
persons to whom the legacies of one dollar were be- (512) , 
queathed, and who are also the next of kin of the testa- 
tor, and claims payment of the said legacies, and also the 
proceeds of the sale of the said leasehold premises as belong- 
ing to the estate of the testator. and undisposed of after the 
death of the widow. 

Clemmons for the plaintifl's. 
Shober for tlie defendant. 

RUFFIN, C. J. We need not advert to the terms in which 
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the leasehold is given to the wife in the codicil, for if i t  be 
admitted that she had thereby only a life-estate, with a general 
power of appointment, which failed because she did not choose 
to execute it, yet the plaintiffs have no right to the premises, 
as the next of kin, but they vested in the wife by reason of 
the universal gift in the will. This property was but a chattel, 
and therefore passed by the will, though acquired afterwards, 
and although i t  may have turned out, in the event that has 
happened, that it is not well disposed of in  the codicil, yet it 
is by the will itself, as such is the settled operation of a 
general residuary clause. I n  this will, the gifts to the wife 
are as universal and unlimited as possible. As respects, there- 
fore, those premises, the bill must be dismissed, and as that 
is the only real subject of controversy, i t  must be dismissed 
with costs. We presume the small pecuniary legacies to the 
several plaintiffs will be paid on application. I f  not, they may 
move for a reference to take an account of the estate, so as to 
shew assets for their satisfaction. 

PER CURIAM. DECREED ACCORDINGLY. 

(513) - 
WILLIAM W. DANIEL v. ANDREW JOYNER et al. 

1. Where A B C D E and F were sureties on an administration bond, and 
judgment was recovered a t  law against them and their principal, 
and A and B had the judgment assigned for their benefit; and then 
the principal and the other sureties filed an  injunction, which was 
dissolved and judgment rendered in the court of equity against all 
the plaintiffs in the injunction bond and their sureties: Held, that 
A and B, the sureties who did not join in the bill for an injunctibn, 
were not bound to contribution to the other sureties, parties to the 
injunction bill, though A and B were original sureties for the debt; 
because, the principal having joined in  the injunction suit, the 
others who were united with him were his sureties in that suit, to 
the exclusion of A and B. 

, 2. Where A, being the principal in a bond, gave a deed in trust, one of the 
provisions of which was that the trustee should "save harmless B," 
who was his surety in the bond, and another that  the trustee, "when- 
ever required by the creditors of A or by any surety who may 
be threatened with loss by reason of his suretyship, shall proceed to 
sell sufficient property to answer the ends of this deed in trust": 
Held, that the trustee was not bound to wait until the surety was 
actually damnified, by having been compelled to pay the money, 
but that  i t  was the duty of the trustee to relieve him from his 
responsibility whenever he had the funds in hand for that  purpose. 

This was a bill for a perpetual injunction. The Court of 
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Equity of HALIFAX, in which'the bill was pending, at Spring 
Term, 1845, his Honor, Judge Dick presiding, ordered the in- 
junction to be dissolved, and from this order, by leave of the 
Court, the plaintiff appealed. At the same term by consent of 
the parties, the whole case was set for hearing upon the bill, 
answers and exliibits, and transmitted to the Supreme Court. 

The following facts appeared in the case: 
James Halliday died intestate, and his widow Anne adminis- 

tered on his estate, and gave bond in the sum of $100,000, with 
Andrew Joyner, Michael Ferrall, Redding J. Hawkins, Robert 
C. Bond, James Simn~ons, Joseph L. Simmons, John G. Pur- 
nell, George W. Gary, and James Frazier, her sure$ies. After- 
wards, the said Hawkins and Mrs. Halliday inter- 
married, and he wasted a very considerable part of the (514) 
estate. Edward Hall, a creditor of the intestate, brought 
suit on the administration bond against Hawkins and his wife, 
and against the sureties and in May, 1843, recovered a judg- 
ment thereon for $6,649, with interest and costs, as the dam- 
ages for the breach of the bond. I n  October, 1843, a bill was 
filed in the court of equity against Hall, and Joyner, and 
Ferrall, by Hawkins and his wife, and the other six sureties, 
on the adrninl'stration bond, alleging that Joyner and Ferrall 
had procured an assignment of the said judgment to some person 
in trust for them, and that they were the equitable owners of 
it, and that they caused Redding J. Hawkins to be arrested 
on a capias ad satisfaciendurn issued on the said judgment, 
and had then discharged him from arrest, whereby the said 
judgment had been satisfied in law. For that and other reasons 
therein set forth, it prayed an injunction against further pro- 
ceeding at  law on the judgment by Hall or by Joyner and 
Ferrall, and the injunction was accordingly granted: An in- 
junction bond was then entered into by HawLins, Bond, James 
Simmons, Joseph L. Simmons, Purnell, Gary and Frazier, as 
principals, and by William W. Daniel, the present plaintiff, 
and one Nathaniel Edwards, as their sureties. The injunction 
was subsequently dissolved, and judgment rendered thereon for 
the amount of the recovery at law, and the interest and costs 
in equity. Joyner and Ferrall sued out in the name of Hall  a 
fieri facins from the court of equity, which was levied on thc 
property of George W. Gary, sufficient to satisfy the debt, but 
the sheriff left i t  in Gary's possession and did not sell it. Gary 
then filed a bill against Joyner and Ferrall, and obtained the 
usual preliminary injunction against raising a larger sum out 
of his property on tho judgment thqn $1,050; and then Joyner 
and Ferrall directed the sheriff to levy the residue of the debt 
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on an alias fieri facias from the property of the plaintiff, 
Daniel. Xdwards, the co-surety with the plaintiff, had become 
insolvent and left the State. Hawkins and Frazier were in- 
solvent and possessed no property, and Purnell had also left 

the State, and had no property here. Before he went 
(515) away, however, lie deposited in October, 1844, with Joy- 

ner, as a security for his proportion of the said debt, a 
bond on some other person for $1,319.12, on which the sum 
of $800 was collected, 21 October 1844. I n  February, 1844, 
both James and Joseph L. Simmons became insolvent, and 
made assignments to Mark H.  Pettway of considerable property 
in trust to sell, and anlong other things, "to save harmless Wil- 
liam W. Daniel and Xathaniel Edwards, sureties for the said 
Joseph I,. and others, in an injunction bond in the suit of equity 
in  Halifax, R. J. Hawkins and others, against Edward Hall  and 
others." The deed in another part of i t  is thus expressed: 
"And in order to accomplish the objects of this conveyance, 
the said Mark .H. Pettway shall, whenever required by any 
of the creditors of the said H.  or by any of the sureties, who 
may be threatened with loss by reason of his suretyship, pro- 
ceed to sell sufficient property to answer the ends of this deed 
of trust." Pettway sold all the estates conveyed to him, and 
the proceeds are insufficient to pay the debts. The present 
plaintiff applied to him to pay to his relief on the execution now 
served on the plaintiff property, the parts of the Messrs. Sim- 
mons as sureties, or such proportion thereof as this debt is 
entitled to, respect being had to the other debts secured by the 
deeds. But Pettway declined applying anything, as the other 
creditors secured in the deed insisted, that the trust was not 
to secure this debt, but specially to save the plaintiff harmless, 
and that no part of the fund was applicable to that purpose 
until the plaintiff'shall have suffered, and that he will nqt suffe~ 
at all, inasn~uch as Gary is also bound to indemnify him, and 
he is able to do so. 

Joyner, Simmons, and the other sureties in the administra- 
tion bond, filed a bill in the court of equity against Hawkins 
and his wife, in which there was a decree that the defendant 
should bring into court a number of bonds and securities for 
money belonging to the estate of the intestate Halliday, amount- 
ing to about $14,000, and they. were placed in the hands of 
Joyner as a receiver, to be collected and applied in the pay- 

ment of the debt?, and in due course of administration. 
(516) The present bill was filed against Pettway, Joyner, 

Ferrall, Bond and Gary, 5 April, 1845, and besides set- 
ting forth the matters before stated, charges that Robert C. 
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Bond had assigned to Joyner a bond of the Raleigh and Gaston 
Railroad Company for $1,000, as a pledge for the security for 
his part of this judgment. 

And the bill insists that Joyner and Ferrall are bound to 
contribute their equal share of the recovery by Hall, now 
belonging to them, with the other solvent sureties, after apply- 
ing thereto such part of the effects now in the hands of Joyner, 
as receiver, as is properly applicable to the same. 

The prayer is, that the necessary accounts may be taken in 
order to ascertain the funds in Joyner's hands as a receiver, 
and the proportion thereof that ought to be applied to this debt, 
and that such application may be decreed; that the sums for 
which each of the sureties for Mrs. Halliday's administration 
(including Joyner and Ferrall, and also James and Joseph L. 
Simmons, and Bond and Gary) may be liable on this debt, be 
then ascertained, and that Joyner and Ferrall may give credit 
thereon for their proportion thereof as two of the original 
sureties, and Pettway pay out of the trust funds in his hands 
the proportions thereof, which fall on James Simmons and 
Joseph L. Simmons, as two of the original sureties, and also 
such sums as that fund map be liable to pay as an indemnity 
to the plaintiff as the surety of the Messrs. Simmons and others, 
in the injunction bond; and that Joyner and Ferrall amount 
for the funds in their hands, derived from Purnell and Bond, 
as aforesaid; and that Bond and Gary may be required to pay 
their said proportion of the said debt, and fully to indemnify 
the plaintiff as their surety in the injunction bond, by paying 
what map be found due on the debt, after applying a due 
share of the Simmons trust fund. And the prayer further is 
for an injunction in the meantime. 

The answer of Pettway submits the construction of the deeds 
of trust to the Court, and to dispose of the fund under the 
directions of the Court. He  says it can not be yet ascertained 
what debts are chargeable upon the fund, they are very 
uncertain, and the accounts are now in the master'# (517) 
office in another cause. 

The answer of Joyner and Ferrall states, that, being re- 
strained by an injunction from proceeding against Gary for 
more than $1,050, and Messrs. Simmons having assigned their 
estates, and the other defendants being insolvent (except R .  C. 
Bond), they had no alternative but to  have their execution 
served on the plaintiff's property for the residue of the debt. 
As to the said Bond, the defendant Joyner answers, that in . 
February, 1843, Bond placed in his hands a Raleigh and 
Gaston Railroad bond for $1,000, as an indemnity to him and 
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Pettway, for being his sureties for $280 to the bank, and for 
$247.80 to one Mabry, and to one Summrell for $442; that 
Bond paid the debt to the bank, but the others remain unpaid; 
and that last winter, the said Bond requested Joyner to pay 
his proportion of the debt to Hall, proposing to pledge the 
residue of the railroad bond as a security, but that he, Joyner, 
declined it, as the whole of his visible property had been con- 
veyed in trust for honest purposes in November, 1841. 

The defendant Joyner further admits that he was ,appointed 
receiver, and took into his hands the securities for debts as 
before mentioned, to be applied for the equal benefit of all 
the sureties for the administration to discharge claims on the 
estate for which they were liable; that he has not collected 
a large part of the debts, though he has been diligent in his 
efforts to do so, and that the sums which have been collected 
have been duly applied towards the payment of a judgment 
obtained on the administration bond by the only child of the 
intestate, for $6,070 and costs, for her distributive share of 
the estate, and towards the payment of a judgment obtained 
by John Y. Mason, a creditor of the intestate, on the same 
bond for $3,243.50; and that those two judgments have large 
balances still due on them, and the payments on them go in 
exoneration of the sureties for the ad&dration equally, 

These defendants insist that as between them and the ob- 
ligors in the injunction bond, including the plaintiff as 

(518) their surety, they are not bound to contribute any part 
of the sum originally recovered by Hall. 

They admit that the judgment was entitled to a credit for 
the sum of $800 collected on the bond received from Purnell, 
and they say they had directed the sheriff to give credit there- 
for, and that the plaintiff could have been informed thereof, 
if he had applied to either of them or to the sheriff. 

Upon the coming in of the answers, and on the motion of 
Joyner and Ferrall the injunction (which had been granted 
on the 'bill) was dissolved, except as to the above mentioned 
sum of $800, and the plaintiff was allowed to appeal. Sub- 
sequently in the term, the parties set the cause down for hear- 
ing on the bill, answers, and the exhibits of the deeds of tnmt 
made by the two Simmons, and it mas transferred to this 
Court. 

B r a g g  and I r ede l l  for the plaintiff. 
B a d g e r  and B. F. X o o r e  for the defendants. 

RUFFIX, C. J. There. are only two questions of any conse- 
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quence in these causes. The one is, whether Joyner and Fer- 
rall, who were two of the original sureties for Mrs. Hawkins' 
administration, remain liable to contribute to the payment of 
this judgment, in exoneration of their original co-sureties, or 
of the plaintiff, as one liable to their responsibilities and entitled 
to their rights. Upon that point we have npt much to add 
to what was said on it in the opinion given in Hawkins V .  

IIall, ante, 280. I t  appears distinctly now upon the present 
bill, that Joyner and Ferrall are the owners of the judgment 
at  law; X r .  Hall  having assigned i t  to a trustee for them. 
The object, then, in the former equity cause, was to obtain a 
perpetual injunction against the judgment, upon the ground, 
that by the acts of Joyner and Ferrall, in conducting their exe- 
cution against the body of Hawkins, the debt was satisfied, 
and, therefore, those two persons could not equitably raise their 
shares from the co-sureties, who were plaintiffs in this 
suit, nor even raise the whole from the principal debtor, (519) 

.Hawkins. TVe need not perplex ourselves with consider- 
ing the extent of the rights and obligations of the parties to 
that bill, and of the sureties for the injunction, if i t  had been 
a bill by one portion of the sureties against another merely. 
For that was not the case. Hawkins was one of the plaintiffs 
in the bill, and, besides occupying the character of one of the 
co-sureties, he filled that of principal, having married the ad- 
ministratrix, and in her right got the possession of the assets, b 

and then wasted them. Unquestionably, then, he had no right 
to contribution from the original co-sureties, who were the 
defendants, nor from any who united with him in the suit. 
But upon a dissolution of the injunction, if he had been the 
sole plaintiff, the defendants in equity would have had a right 
to a decree against him and his sureties on the injunction 
bond for the whole debt, without abatement. Now, because, 
the other persons, who were also sureties in the administration 
bond, happened or chose to join with him in that suit, i t  did 
not release him from the obligation to pay the whole, or impair 
the rights the dkfend~nts would have had against him, if he 
had sued alone. On the contrary, by their joiliing in a common 
suit and injunction bond, each and all of those plaintiffs under- , 

. took t h a t v h a t  map be decreed against each or any of them, 
shall be paid by him or them, against whom it is decreed, or 
that the others will pay it. Therefore each one of the obligors 
in the injunction bond is surety for each and all of the others; 
and, in respect to this debt, they, severally and as a body, en- 
gage with Joyner and Ferrall, that they.wil1 make the liability 
of any one and each of the plaintiffs in the suit a common 
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one upon then1 all. They sink their character of co-sureties 
with Joyner and Ferrall for Mrs. Hamkins, and assume the 
new one of joint and several sureties for Hawkins himself to 
Joyner and Ferrall. Therefore, those of the sureties, who 
joined in the bond with Hawkins for the injunction between 
then1 and the other two original sureties, Joyner and Ferrall, 
thereby made this debt their own, because i t  was exclusively 

a debt of Hawkins to those persons, and he was bound 
( 5 2 0 )  to pay them the whole of it without abatement. They 

were endeavoring to aid Hawkins in throwing the whole 
loss of it upon Jo,yner and Ferrall; and in doing so they took 
the risk, in case of failure, of the whole loss falling on them- 
selves, as it has done. 

We are clearly of opinion that the plaintiff's constri~ction 
of the deeds of trust to Pettway is the proper one. At law a 
party, who claims under an indemnity, must necessarily shew 
that he has been damnified; for, until that, he has no right to 
the money, and the law will not trust him with the application. 
of it, as he might not make it, and then the original debtor 
would still be bound for the demand. But there is no such 
impediment to the action of the court of equity, for here the 
application of the money to its ultimate destination may, under 
the direction of the Court, be immediate, without parsing 
through the hands of the party indemnified. And as it is 
manifestly just, that one, who holds a fund for the indemnity 
of another, should not keep it back to the prejudice of the 
other, and to serve no good purpose of the owner of the fund, 
or of the party entitled to the indemnity, there can be no 
plainer equitv, than that which compels him to apply it 
promptly. The trust is to be executed in the spirit in which it 
was created, for the equal benefit of all the c e s t u i  y u e  t r u s t s ,  
and not so, by sticking to the letter, as to exclude one, merely 
to enlarge the dividend of another. I t  is true that Gary and 
Simmons, and all the other plaintiffs in the former suit, who 
gave the injunction bond, are principals to the present plaintiff, 
n7ho became the surety of all of them joint$; and therefore 
he could look to 'Gary alone. But he could not do so in con- 
science, any more than he could claim the whole indemnity 
from Simmons. I t  would not be right and equitable to act so 
by either; but he is properly endeavoring to obtain from each 
,z contribution precisely in the same proportion, in which in 
equity they would be decreed to pay the debt, as between them- 
selves, taking iiito consideration the insolvency of the principal, 
Hawkins, and some of. the co-plaintiffs. Still there will prob- 
ably be a deficiency i n  the assets of the Simmons' to pay their 
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shares, which will, of course, fall on Gary, who is bound, 
as long as he has the means to protect the plaintiff from (521) 
ultimate loss. We should thus have thought, if the ques- 
tion was upon the first provision of the deed, "to save W. W. 
Daniels harmless." Bnt the maker of the deed seemed to be 
aware of the keen casuistry of losing creditors and sureties, 
and to. remove all doubt of his intention, he expressly provides 
for the relief of those sureties, "who may be threatened with 
loss." Therefore the proper proportion of the trust fund, to 
which the plaintiff would be entitled against Simmons, if he 
had paid the debt, must be ascertained, and the trustee directed 
to apply i t  in exoneration of the plaintiff. 

We do not perceive any misapplication of the funds in the 
hands of Joyner, as receiver, according to his answer, inasmuch 
as the debts, to which he has applied that, money, are the com- 
mon debts of all the sureties, whereas we have yeen that the 
present debt, as far  as Joyner and Ferrall are concerned, has 
been made the separate debt of the other parties, though among 
themselves, as a portion of the original sureties, it is still to be 
regarded as the debt of the principal. But be that as it may, 

' 

this fund furnished no reason for keeping up the injunction, 
for two reasons, Oue is, that Joyner is to administer it under 
the direction of the Court, which appointed him to the office 
of receiver; and there the plaintiff's application will be properly 
made. The other is, that the answer states there is nothing 
in hand from it, and the defendant ought not to be tied up until 
i t  can be collected. Let the plaintiff pay the debt now, as it is 
due; and if he be entitled to anything from the receiver when 
the fund comes into court, he will get his share. The same 
may be said in respect to the residue of the fund received from 
Purnell. When in hand, it must be applied. Of course the 
plaintiff is entitled to his decree against Gary and Bond; and 
the extent of the decree against the' former mill depend upon 
the result of an inquiry (if asked for) as to Bond's ability 
to discharge his own share of the liability. 

Our opinion on the ,appeal from the order dissolving 
the injunction is, that it is not erroneous; and upon the (522)  
hearing - .  the decree is to be according to the directions 
herein given. 

PER CURIAM. 
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JOHN HOWELL et al. Q. MARY HOWELL et al. 

1. I n  order to obtain a writ  of sequestration and Ize emeat a t  the instance 
of the remaindermen against the tenant for life of personal prop- 
erty, i t  is  not sufficient tha t  the remaindermen state their fear tha t  
the property will be removed beyond the jurisdiction of the State or 
destroyed; they must also show reasonable and sufficient grounds for 
such fears. 

2. An executor may, (and i t  is  his duty so to  do,) before he assents to or 
delivers a legacy to  a tenant for life of chattels, require such legatee 
to sign an  inventory of the chattels, admitting their reception, and 
tha t  he is entitled to  them only for life, after which they will belong 
to  the person in yemainder. 

3. A bequest of a chattel to  A for life, and after A's death to B, does, 
upon the assent of the executor, vest the legal interest in the 
remainder in B. 

4. And if B be a married woman, such legal estate may be sold by her 
husband, though he may die, leaving his wife surviving him, before 
the expiration of the life estate. 

6. A husband can not however, assign his wife's equitable interest in a 
chattel, in which she has not the right of immediate enjoyment. 

Cause removed from the Court of Equity of CLEVELAND, at 
Fall Term, 1843. 

This cause came on, upon a motion to set aside the 
(523) sequestration and ns ereat,  which had been ordered by a 

Judge out of .court upon the bill and affidavit of the 
plaintiffs. The following is the case as presented by the bill 
and answers. 

John Howell, by his last will and testament, devised the 
whole of his estate, both real and personal, to his wife, Nary 
Howell, during her life or widowhood, and after her death or 
widowhood he points out how the property shall be divided. 
Joshua Howell and John Howell are the executors of the will, 
and assented t o  the bequests to Mary Wotvell. The bill is filed 
to compel Mary Howell and the other defendants to give se- 
curity for the forthcoming of the property upon the termination 
of the life-estate. The plaintiffs state "that Mary Howell is 
old and infirm, easily imposed on by shrewd and designing 
men-that she is not now managing the estate, so as to  secure the 
rights and interests of the remaindermen-that Jesse Spurling, 
the father of some of the plaintiffs, and husband of Elizabeth 
Spurling, one of the plaintiffs, sold and conveyed to one Joshua 
Beam all the interest of his said wife Elizabeth, in the negro 
Jude and her children, and that since his death, the said Beam 
hath taken possession of the negroeb; and the plaintiffs are fear- 
ful that the said Beam will make wap with, dispose of, or convey 
the said negroes beyond the jurisdiction of the Court. The 
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bill further states that Mary Howell has delivered over the 
whole of the property to one John Tucker, who manages i t  for 
her, and has the negroes in possession or has hired them out; 
and that one of them is hired to work in a gold mine, whereby 
his value will be impaired, and that they have been informed 
that said Tucker has made some efforts to remove the,negroes 
out of the State;  that he claims as his own some of the other 
property belonging to the estate-that he is a cunning, artful, 
and tricky man, and that the property is not safe and secure 
under his management and direction. The bill further charges 
that Betsy Hox-ell, one of the daughters, and a legatee under 
the will of John Howell, intermarried with one Clayton 
Ledford, who has got into his possession the negro (524) 
woman Minty and her four children, and claims them as 
his own; and the plaintiffs are fearful that he will make way 
with the negroes, SO as to defeat the remaindermen of their 
rights. The bill then charges that Mary Howell is committing 
waste on the lands devised to her for life, by permitting her 
servants to cut domn'and destroy the timber, trees, etc." 

The defendants file separate answers. Mary Howell denies 
expressly that the estate in her hands has been mismanaged, 
or is wasting, but avers i t  is now more valuable than when she 
received i t ;  admits that she has put into the h p d s  of Ledford, 
who married Betsy Howell, the negro woman Minty and her 
four children, the eldest no$ more than six, he paying five dol- 
lars a year to her;  that she has also hired to Joshua Beam 
the negroes bequeathed to Elizabeth Spurling, and that she 
does not believe either of them claims any interest in  the 
negroes except as hires-de~ies she has, or that they have, as 
fa r  as she knows, any intention to remove the negroes beyond 
the jurisdiction of the Court. And, as to the waste of the land, 
she avers that the tenant was put on i t  by Joshua Howell, one 
of the executors, and one of the plaintiffs. Ledford admits the 
possession of the negroes by hire, from Mrs. Howell, and Beam 
does the same, and each of them denies, that during the life 
of Mrs. Howell, they claim the negroes in any other way than 
as hirers under her, and reserves the question, as to what will 
be their title, after the death of Mary Howell. Joshua Beam 
admits he purchased the remainder in the negro Jude and her 
children, after the death of Mary Howell, from Jesse Spurling: 
the husband of the plaintiff, Elizabeth Spurling; and that he 
is now in possession, under Mary Howell's life-estate, having 
hired them of her. H e  denies any intention to remove the 
negroes beyond the limits of this State, or that he ever said so. 
John Tucker admits his agency under Mrs. Howell, and says 
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that the property has been well managed and is now more 
valuable, than when it came in his possession; denies all title 

to. the property or any portion of it, except his annual 
( 5 2 5 )  stipend, and all intention, or that he has made any pre- 

paration to remove it or any portion of it. The bill 
prayed + a  sequestration and ne exeat, which was granted. 
Upon the filing of the answers, replication was taken by the 
plaintiffs, the case set for hearing and transmitted to this 
Court. 

No counsel for the plaintiffs. 
J .  H. Bryan for the defendants. 

NASH, J. The principles, which govern a court of chancery, 
in granting ne exeats or sequestration, in cases of remainder- 
men seeking redress in cases of this kind, are fully laid down 
and established in the case of S z ~ t f o n  v.  Craddock, 16 N .  C., 
134. Formerly, the court of chancery considered the remainder- 
man as entitled, as a matter of right, to security from the tenant 
for life for the forthcoming of the property. But it was found 
that great oppression and injunstice were very often operated. 
Such security is not now granted, simply quia t imet ,  but only . 

when a case of danger is shewn to exist. Wms. Exrs., 859. 
il'oley 21. ~ z w i z a h ,  1 Bro. C. C., 279. The bill must shew, not 
only that the complainant fears the property is in danger, 
from some act or contemplated act of the tenant for life, but 
it must set forth the grounds, upon which the apprehension 
rests, that the Court may see that the applicant has good cause 
for claiming its aid. 

I n  all cases of a devise of personal chattels to one for life, 
with remainder over, the tenant for life will be entitled to the 
possession of the chattels, upon giving an inventory of them, 
admitting their reception, and that he is entitled to then1 only 
for life after which they belong to the person in remainder. 
And an executor may exact such an inventory: indeed, it is 
his duty to take i t  before he assents to the bequest for life. 
Slaning v. Styles, 3 P. Williams, 336. Luke c. Burnett,  1 Atk., 
471. I n  this case the executors assented to the legacies gen- 
erally, as they set forth in the bill, without requiring any 
bventory froni Mary Howell, the tenant for life, nor do they 

now ask for it. The plaintiffs charge in their bill no 
(526)  specific acts of the defendants, upon which they ground 

their fears of the safety of the property, but such only as 
the tenant for life, and those actually in possession had by law a 
right to do. They do charge, it is true, that they fear the 
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property will be removed beyond the jurisdiction of the Court, 
but they produce no proof of acts done or declarations made 

, 
by the defendants to sustain their allegation, and it is met by 
a full denial from all the parties defendant. Nrs.  Elizabeth 
Spurling and her children are made ~ a r t i e s  complainant to 
the bill, upon two grounds: the first, that Jesse Spurling, 
the husband of Elizabeth, could not, during the continuance of 
the particular estate, dispose of the negro Jude and her chil- 
dren, so as to defeat his wife's estate; and, secondly, that Mrs. 
Spurling herself had but a life-estate in Jude, the remainder 
being in her children. And if either proposition be true, then 
the plaintiffs have a right to the aid of this Court in securing 
the property. for it is very evident from the answer of Joshua 
Beam. that his purchase from Jesse Spurling was of the negroes 
themselves, and not simply a remainder. There can be no 
doubt that the devise of the negro Jude, after the life-estate to 
N a r y  Howell, is in this State good, as an executory devise, and, 
upon the assent of the executor, vests the estate for life in the 
first taker, with a legal remainder over. I t  is, therefore, a 
vested remainder in the remainderman, and subject to all the 
liabilities of such an estate. This doctrine has been too long 
established-in this State, and is sustained by too many decisions 
of this Court to be now disturbed or questioned. Dunwoodie 
v. Carrington, 4 N. C., 355; I n g r a m  v. T e r r y ,  9 N. C.. 122; 
Als ton  v. Foster, 16  N.  C., 337; Jones v. Zoll icof fer ,  4 N. C., 
645. These cases establish the principle that an assent by an 
executor to a life-estate is an assent to the estate in remainder, 
and that the latter is a vested legal estate. The estate of 
Elizabeth Spurling, therefore, in the negro Jude was not an 
equity, nor a mere possibility, but a vested remainder 
in  a chattel not consumed in the use, and therefore (527) 
capable of being assigned. Burne t t  v. Roberts,  15 N .  C., 
81. Could Jesse Spurling assign the negro Jude, so as to defeat 
the claim of his wife, Elizabeth? Mary Howell. the tenant 
for life, is still in being and Elizabeth Spurling has survived 
her lmsband. That a husband may assign every chattel interest 
of the wife, whether immediate or expectant, which from its 
nature is assignable, as if the interest was the husband's in his 
own right, is established in England by the highest authorities. 
3 Thomas Coke, 333, note m. 1 Roper on Property, 236. The 
only exception to the rule is, where the property is so limited 
to the wife, that it can not possibly come into possession during 
the coverture. I n  Burne t t  v. Roberts,  the husband had sold the 
property, absolutely, before the life-estate expired, and they 
both lived until aftcr that event took place. I n  the present 
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case the husband died before the tenant for life, leaving his 
wife still living. I s t h e  case thereby altered as to the operation 
of the principle? We think not. The Chief Justice, in de- 
l i ~ e r i n g  the opinion of the Court in the case last referred to, 
intimates very strongly that i t  would not; but the point, not 
arising, was not decided. The question was fully presented in 
the subsequent case of Knight v. Leake, 1 9  N. C., 133. Wil- 
liam Hicks, by his will, bequeathed to his daughter Frances, 
for life, a negro girl named Grace, with remainder to her 
children. Frances, the legatee for life, was married to Moses 
Knight, who took possession of Grace and her child Bob, the 
subject of the controversy, with the assent of the executors. 
h judgment was obtained against Knight and Caleb Curtis 
and Daniel McIntosh; and the fi. fa. issuing on that judgment 
was levied on Bob. Urs. McKnight, the tenant for life, was 
then alive, as well as her four children, who were entitled to 
the remainder in Bob. Two of these children, the wives of 
Daniel McIntosh and Caleb Curtis, were plaintiffs in the action. 

At the sheriff's sale under the execution, the defendant 
(528) purchased Bob ; and the action was in  detinue to recover 

him. I t  was contended on behalf of the plaintiffs, that 
the husbands, McIntosh and Curtis, had not such an interest, 
as was liable to be sold under a ji fa. The Court decided the 
rule of law to be, that "all vested legal interests of the debtor, 
which he himself can legally sell, in things, which are them- 
selves liable to be sold under a fi. fa., may be so sold." I n  this 
proposition, in relation to the case before them they assume, 
that the husband had such an interest as he could sell. I n  a 
subsequent passage they leave nothing to inference, but declare 
that a husband, jure mariti, has such an interest over the vested 
legal interest of his wife in a chattel, real or personal, of 
which a particular estate is outstanding, that he can sell such 
interest so as to transfer it completely to the purchaser. Such, 
the Court says, is not the effect of an assignment by a husband 
of his wife's equi foble  interest in a chattel, in which she has 
not the right of immediate enjoyment. I t  is perfectly well 
settled that a vested remainder in a slave, dependent upon the 
estate for life in another, is a vested Zegal interest. TQe hold, 
then, that Jesse Spurling had such an interest in  the woman 
Jude and her children, as enabled him to sell and convey them; 
and that his vendee, Beam, acquired by his purchase, the trans- 
action being freed from other objections, a complete title; and 
that Mrs. Spurling has no interest in them and consequently 
no claim to the aid of thjs Court. We are not unapprized 
that in some recent cases in the English courts of chancery, this 

416 



N. C.] J U N E  TERM, 1845. 

doctrine is denied as a principle of equity. Such, however. 
we consider as the settled law of North Carolina. I t  is lnucll 
more important to the community at large, that the laws govern- 
ing the transmission of property should be permanent and fixed, 
than how they are fixed. A contrary decision would unsettle 
the law, upon a very important subject, with wl~ich the pro- 
fession is now familiar. We do not mean to say that, when 
satisfied a previous decision is wrong in principle, we 
are wider any obligation still to proceed in error. But, (529) 
when a train of decisions in our own courts of Supreme 
jurisdiction, has established certain principles as law, me do 
not feel called on to repudiate them, because another triljunal, 
however high, has decided otherwise. We see no good reason 
in this case for disturbing a settled principle. 

Have the children of Mrs. Spurling any interest in Jude 
and her children? We think they have not. Their claim rests 
upon the following clause in the will of their grandfather, 
John Howell: "And what shall come to my daughters, Eliza- 
beth and Polly, give and bequeath them during their natural 
lives, and after their death to their children." If this clause is 
to be considered as governing the bequest of Jude, then the 
children have an interest, which it is the duty of the Court to 
prgtect. But it has no connection with that bequest. The be- 
quest of Jude is a specific legacy, standing, as far as the 
children are concerned, by itself; but accompanied by specific 
bequests to all the other children of the testator. After making 
these specific bequests, the testator proceeds to dispose of the 
residue of his estate, upon the death of his wife: "And after 
my wife's death, the plantation whereon I now live to be equally 
divided hetween my four children" (naming them), "and the 
rest of my estate to be equally divided between my children" 
naming them, of whom Elizabeth was one). Then follows 
the clause in question. I ts  location and phraseology evidently 
confine its operation to the share of Elizabeth in the residuum, 
and has no bearing or effect on the bequest of Jude. The 
words "share" and "comes," could relate only to the share or 
portion of the residuum, to which Elizabeth might be entitled. 
Of what this residuum consisted, we are not informed, whether 
of land, other than the home plantation, or of negroes or other 
personal property. I n  this share of the residuum, in whatever 
it may consist, Elizabeth has but a life-estate, with remainder 
to her children. The time for its enjoyment, either to the 
mother or the children, has not yet arrived, as Mary 
Howell is still alive. And there is no prayer in the bill (530) 
that the latter should furnish an inventory of the prop- 
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erty that came to her hands, or is now in her possession. After 
gaining possession of the negro Jude by the three children, by 
contract with Mary Howell, the executor having assented to 
the legacy to her, Jesse Xpurling had the right in law, if he 
did so, to sell the negroes to Joshua Beam, and the latter would 
acquire by such purchase a perfect right to them. If he did 
not purchase the absolute title, but only the life-estate of Mary 
Howell, the plaintiffs have no right to coniplain, inasmuch as 
he smears, he had no intention whateyer to remove the negroes 
beyond the jurisdiction of the Court, and the plaintiffs have 
extirely failed to sustain their allegations by proofs. 

Polly Howell intermarried with Daniel King, both are alive 
and plaintiffs in the bill. To Polly, the testator left a negro 
woman, Hannah, and she is included with Elizabeth Spurling 
in the before recited clause, as to her share of the surplus. We 
are not informed what has become of Hannah, but suppose 
she is still in the possession of Mary Howell. She and Tucker, 
her agent, both swear they have no intention, and never had, 
of removing the negroes, and there is no proof in contradiction. 

The negro Minty is given by the mill to the testator's grand- 
daughter, Betsy Howell, who intermarried with Crayton Led- 
ford. The answer of Mary Howdl states that she had put the 
negro Minty and her children into the possession of Ledford, 
he paying her five dollars a year; and, as we understandqt, 
she surrendered up to him her life-estate in those negroes. This 
she had a perfect right to do, and Ledford's title to them is 
complete, and he has a legal power to dispose of them as he 
pleases. 

As to the two executors, John and Joshua Howell, they have 
no right to coniplain. They have not shewn by proofs that their 
property is in any danger, and the answers deny it. 

The bill further charges that the defendant Mary Howell 
put tenants on the land, who have comniitted waste. The 

(531) vaste is denied by the answer, and not supported by the 
testimony. 

Upon the whole we are of opinion that the complaint of the 
plaintiffs is unfounded, that the sequestration inzproperly issued 
and must be withdrawn, and the bill dismissed with costs, to 
be taxed against the plaintiffs, excepts the infants. I n  taxing 
the costs. the master will allow one Solicitor's fee to the de- 
fendant Beam, and one for all the other defendants. 

Cited: Hurdle w. Biddick, 29 N. C., 89; Arrington, v. Yar-  
borouylt ,  54 S. C., 18, 80, 81; Cox w. Bank, 119 N. C., 305. 
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FLORA IIARTIK e t  al, v. LYDIA -7fcBRYDE et al. 

1. I n  a suit by several joint legatees against the executor for distribution 
of the fund out of which the legacies are to be paid, if one of the - 
legatees be dead, it is good cause of demurrer that the personal 
representative of such legatee is not made a party, either plaintiff 
or defendant. 

2. It is not sufficient to allege in the bill that such legatee has no repre- 
sentative, for i t  is the duty of the plaintiffs to procure a representa- 
tive; nor does i t  make any difference that the plaintiffs are the next 
of kin and entitled to the share of such deceased legatee. 

3. Where a bill is filed by persons in the character of legatees, and i t  
neither sets out in i ts body the contents of the will, nor is a copy of 
i t  annexed, a demurrer by the defendants will be sustained, for the 
Court can not see that the plaintiffs are legatees. 

This was an appeal from an order of the Court of Equity of 
MOORE, at Spring Term, 1845, his Honor, Judge Pearson pre- 
siding, overruling a demurrer, which had been filed by 
the defendants, and directing them to answer over. (532) 

The plaintiffs state in their bill that William Martin 
died in 1819, having made his will in writing, in which he 
appointed several persons his executors, all of whom died intes- 
tat&, except Archibald McBryde and Atlas Jones, who are also 

.' dead; that the defendant, Lydia McBryde, is the executrix of . 
Archibald McBryde, and Samuel Lancaster, the other defend- 
ant, the ezecutor of L4tlas Jones. The will of William Martin 
was duly proved, and they state that a copy of it is annexed to 
their bill, which they pray niay be taken as a part thereof. 
They allege that William Martin died, entitled to a large estate, , 

real and personal, which came to the hands of his executors, 
and that, since the death of McBryde, a portion of it, to wit, 
two bonds have come into the possession of his executrix, the 
defendant. Lydia McBryde. They further state that they, to- 
gether with Flora Martin, who is dead without issue and intes- 
tate, and without any representative, are the devisees and 
legatees under the mill of T;ITilliam Martin. I t  appears, further, 
that Atlas Jones survived Archibald McBryde. The plaintiffs 
pray an account of the assets of Martin in the hands of the 
defendant Lydia McBryde, and a general account from the 
executors of *4. M c B r ~ d e  and A. Jones. No copy of the will 
of Martin is attached to the bill, nor does any such copy appear 
among the exhibits of the case. A demurrer to the bill was 
file& by the defendant, Lydia McBryde, and overruled by the 
Court, from which, by leave, the s?id defendant appealed. 

419 



I N  T H E  SUPREME COURT. [38 

 ARTIN IN U. NCBRYDE. . 
- 

No counsel for the plaintiff. 
J. H. Haughton, Mendenhall, Strange and Winston for the 

defendant, Lydia McBryde. 

NASH, J. A demurrer is filed on the part of the defendant, 
Lydia NcBryde. Several causes of demurrer are assigned, but 
as two of them are, in the opinion of the Court, decisive of the 
case, it has not been thought necessary to notice the others, 

and no more of the case, made by the bill, is stated, than 
(533) is required to shew the application of the demurrer. 

The third special cause of demurrer assigned is, the 
want of parties. The bill alleges that Flora Martin is a legatee, 
under the will of William Martin, and that she is dead, and 
no person representing her is made a party. From the frame 
of the bill we are to suppose that, if legatees at all, they are 
jointly so. One object of a court of equity is to do complete 
justice to all persons interested in the matter in controversy 
before it. I t  is, therefore, a general rule that all persons inter- 
ested in  the subject ought to be made parties to the suit, either 
plaintiffs or defendants. This rule, however, admits of several 
qualifications, as where some of the parties are out of the juris- 
diction of the Court, or where they are so numerious that i t  
would be very inconvenient to make them all parties. Mitf. 
Pl., 164, 166. 2 Mad., Ch. 178. The bill will be sustained, 
if the excuse for not making them parties a$ppears on the face 
of the bill. So, when a party interested is dead, his representa- 
tive must be brought in, and, if there be none, he, who seeks 
a division of the fund, must procure a representative. Branch 
c. Branch, 6 N. C., 132; Shaw v. Shaw, Ib., 334; Bryan v. 

, Green, ante, 167; 2 Mad., Ch. 178. I n  this case i t  is shewn 
in the bill that Flora Martin is a legatee under the will. I t  is 
not sufficient to authorize the Court to proceed without her 
representative to state that he has none. The plaintiffs ought 
to have procured one. Nor is it sufficient that the plaintiffs 
are, or may be, her next of kin. and are entitled to her personal 
property. They are not the only persons interested in her estate. 
If there are creditors, their claims are of superior dignity and 
are first to be attended to. We would observe, the case comes 
before us, as by appeal, and there is no motion to ainend by 
making parties or otherwise. 

Another cause of demurrer has been assigned; that the bill 
is defective in its frame. A demurrer in  equity is similar to 
one in law, and is an appeal to the Court, whether the defendant 
shall be compelled to answer the bill. I t  is for cause apparent 
upon the face of the bill. The plaintiffs have made the will 
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of William Martin a part of their bill, without annexing 
a copy, nor does the bill set forth any part of the con- (534)  
tents of the will, except the appointment of executors, 
nor that the plaintiffs are next of kin. The bill is therefore 
defective in its frame. We can not see, as the plaintiffs profess 
to shew, nor does the bill shew that they are the legatees of 
William Martin. I f  the will had been set forth, i t  might have 
appeared that, under it, they have no interest. 

The interlocutory order, overruling the demurrer, ought to 
be reversed, the demurrer sustained, and the bill dismissed with- 
out prejudice. 

PER CURIAM. ORDERED TO BE CERTIFIED AOCORDIRTGLY. 

Cited: M a y  v. Smith, 45  N. C., 199'; Mitchell v. Mitchell, 
132 N. C., 352. 

(535)  
LEONIDAS CHRISTMAS et al. v. PETER MITCHELL et al. 

1. An inquisition which merely states t h a t  the party is  "of unsound 
mind," does not show, even prima facie, t ha t  he is a n  idiot. 

2. But any inquisition as  to  lunacy or idiocy is  but presumptive evidence, 
in a suit  in ter  alias partes, and may be rebutted by contradictory 
evidence. 

3. The ancient presumption of law tha t  one who was born deaf and dumb 
was an  idiot, does not now exist. 

4. If i t  did, i t  might be repelled by evidence. n 

5. Where one was born deaf and dumb, but had his intellectual faculties, 
though these were not improved by the modern system of education 
for persons of t ha t  class: Held, t ha t  he was not within the excep- 
tion of the s ta tu te  of limitations, which only excepts him who is 
no% compos mentis .  

6. When a bill is  amended, introducing new matter or a new charge 
against the defendant, the lat ter  may make such defense to this new 
charge as  if i t  were now the foundation of an  original bill. 

7. To enable the purchaser of a legal title, without notice of a n  equity 
affecting i t ,  to  avail himself of tha t  defense in a court of equity, i t  
must not only appear t ha t  he had no actual notice of the equity, 
but, also, t ha t  he could not: by the ordinary means which a prudent 
man would have used, have obtained information of such equitable 
bncumbrance. 

S. Therefore, where executors, to whom slaves were bequeathed in trust ,  
voluntarily conveyed them to one not entitled, and the person claim- 
ing to  be purchaser without notice from the person so not entitled, 
knew tha t  the slaves were devised to the executors but did not know 
how the executors conveyed to his vendor: Held, t h a t  he ought to  
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have examined the will and the conveyance from the executors, t ha t  
he was bound by their contents, in construction of a court of equity, 
and therefore was answerable for the equities attaching to the legal 
estate, as shown either by the will or by the deed of conveyance. 

9. The doctrine of constructive notice applies in this State, not only to 
lands, but  also t o  slaves, where a deed of conveyance is required in 
all cases except where the slaves are actually delivered and the 
nioney or money's value paid, or in the peculiar case of a gift  of a 
parent to a child, accompanied with the death of the parent without 
a will. 

10. This doctrine of constructive notice applies, also, as t o  other subjects 
of personal property, where a purchaser knows his vendor derived 
his title under a deed, will or other writing. 

11. Gross negligence on the pa r t  of him who deals with an  executor will, 
in equity, be considered notice of the abuse of the executor's 
authority. 

This cause was transmitted, by consent of parties, from the 
Court of Equity of WARREIL', at Spring Term, 1845. 

(536) The following case now appeared upon the pleadings 
and evidence; the case having been before this Court at 

a former term, when, certain questions having been decided, 
the Court ordered the case to be remanded, with leave for the 
plaintiffs to anlend their bill. 

The original bill in this case was filed in 1833, and such 
proceedings were had therein, that this Court, at the June 
term, in 1837, made a declaration of the rights of the parties, 
as they were then presented. At the same term a decretal order 
was made, remanding the case to the Court of Equity for War- 
ren County, with leave to the plaintiffs to anlend their bill. 

'.At the Fall term, 1842, of Warren Court, the bill, as it now 
appears, was filed. I t  appears that Buckner Davis died in 
the year 1820, having made his last will and testament, wherein 
he derised and bequeathed as follows: "I appoint 111y friends, 
Gov. James Turner, Peter R. Daris and Stephen Davis, exec- 
utors of this my last will and testament, and guardians for my 
children, as hereafter named. I give and devise to niy said , 
friends, James Turner, Peter R. Davis and Stephen Davis, 
jointly and severally, all the estate of which I may ale seized 
and possessed, be it real, personal or mixed, to have, use, regu- 
late and manage and control, without accountability or responsi- 
bility to any of my said children hereinafter named. And, 
accordingly, I give to my said friends, jointly and severdlly, 
full power and authority to sell, lease, hire and to dispose of 
the whole of said estate or any part of it, and jointly to execute 
good, valid and sufficient titles thereto, in fee simple, to the 
purchaser or purchasers, in the event of their, or either of 
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theni, deeming a sale of any portion of it necessary'to the a-el- 
fare of my children hereinafter named." The testator by 
another clause in his will, recommended to his executors to 
afford to his daughter, Betsy C. Christmas, the mother of the 
complainants, a support out of a tract of land therein nanied, 
and certain negroes, whose names are set forth in the will, and 
by a subsequent clause he reconzmends to his said friends, after 
the death of the.said Betsy C. Christmas, to give the whole of 
said negroes and other property to her children. After 
the death of said Buckner Davis, the will was properly (537) 
proved, and the two Davises alone qualified as executors 
thereof. James Turner never did in any manner interfere with 
the estate of the testator, and died-in 1824. The bill charges 
that Petey R, and Stephen Davis, received the said negroes, not 
for their own use and benefit, but in trust for Betsy Christmas, 
and, after her death, for the plaintiffs who are her children. 
And they charge that the said Peter R, and Stephen Davis, in 
violation of the trust reposed in them, conveyed said negroes 
to Thomas H. Christmas, but without any valuable consider- 
ation, as appears by the deed made by them to him, and that 
he, Christmas, therefore held them in trust for the plaintiffs; 
that certain of the negroes, whose names are set forth in the bill, 
were subsequently sold, either by the said Christmas, or by the 
sheriff, under executions against him, to the defendant Peter 
Mitchell, who purchased with full notice of the title of the 
plaintiffs, and that said Christmas held as their trustee, and 
that therefore said defendant holds then1 in trust for their use 
and benefit. I t  states, further, that Peter .Mitchell has sold 
one of the said negroes by the name of Tom, to persons who 
have carried him out of the State, and that he received for 
him $800, and that their mother, Betsy C. Christmas, is dead, 
and that Thomas C. Christmas is dead, insolvent, and intestate, 
and that no one has or will administered to him. I t  prays that 
the defendant Mitchell may be decreed to convey to the plain- 
tiffs the negroes so conveyed to him, with their increase, and 
account with them for their hires; and also to account with 
them for the value of Tom. I t  alleges further, that Leonidas 
Christmas is a lunatic of unsound memory. Peter Mitchell, 
in his answer, alleges that he purchased the negroes mentioned 
in the bill, at public auction, in the town of Warrenton, of 
Thomas H. Christmas, and gave for them a full and fair con- 
sideration, in 1827, and immediately took then? into his posses- 
sion, and has so held theni ever since, except Tom, whom he 
sold; that, at the time of his purchase and before, he had under- 
stood that the negroes had been in the possession of Buckner 
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(538) Daris, and, after his death, that they came with 
the rest of his property, into the hands of Peter R. and 

Stephen Davis, his executors. From general rumor he had 
understood that Buckner Davis, by his will, had given all his 
property to his executors, and left his children entirely depend- 
ent on them. But of the will itself he had no knowledge; he 
had never seen it, or heard it read, nor had he any knowledge of 
its contents, and he denies any knowledge of the title of Buckner 
Dayis to the negroes. He adniits that, before his purchase, he 
knew that the executors had delivered the said negro slaves to 
Thomas H. Christmas, and that lie was in possession of them 
as his own property, but he did not know, nor had he any in- 
formation of the consideration, upon which the said delivery 
had been made, or whether the transfer had been made in 
writing, or by manual delivery, or in what other mode. He  had 
understood that the whole of the negroes of the testator had 
been given to the executors, and he did not doubt, that in their 
character, as such executors, they had, by law, full power to 
dispose of the same; and that he was confirmed in this belief, 
by the fact that the executor, Peter R. Davis, was present at 
the sale, and persuaded him to purchase them. He denies that 
he had any notice of the plaintiffs' equity, unless, in the opinion . 
of the Court, the facts above set forth amount to such notice, ' 
which he is advised they do not, and he therefore insists that 
he is a purchaser for the full and valuable consideration paid, 
without any knowledge or notice of the equity of the plaintiffs, 
and he claims the benefit thereof, as if the same were specially 
pleaded in law. The defendant further insists, that, if the 
transfer or conveyance by the executors to Thomas H. Christ- 
mas was a violation of their duty as trustees, it is one for 
which they are personally liable, and which does not at law 
or in equity affect his title. The answer admits the sale of 
Toni a t  the price set forth, but alleges that the sale was made 
in Richniond by an agent, and that if held to account for his 
value, he ought to be allowed the expenses of the sale. The 
answer denies that Leonidas Christmas, one of the plaintiffs, 

is a lunatic, or of unsound mind, but that at  and before 
(539) the time of his coming of age, he was in the possession 

of a sound and reasonable understanding. The defendant 
denies that this is an amended bill, but affirms that it is in its 
nature an original bill, as to him, and does not relate to any 
time previous to the actual exhibition thereof. He therefore 
claims the benefit of the statute limiting the time within which 
actions should be brought, and for quieting titles to slaves, as 
if the same had been specially pleaded in bar. The answer 
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further alleges that the plaintiff, Buckner Davis, has conveyed 
to Peter R.  Davis and Stephen Davis, all his interest in the said 
slaves, and prays that the conveyances may be produced. The 
death of Thomas 11. Christmas, insolvent and intestate, is 
admitted, and of Mrs. Davis, the mother of the plaintiffs, and 
that they are her only children. The defendant White denies 
that he has or ever had any interest in the negroes purchased 
by Peter Mitchell, that the latter bought them for himself, and 
not for the firm of Mitchell and White. 

Replication was taken to the answers, and the cause, being 
set for hearing, was removed by the parties to this Court. 

W. H. Haywood for the plaintiffs. 
Badger for the defendants. 

Nasx, J. There is no controversy at  this time between these 
parties, as to the title of Buckner Davis, the grandfather of the 
plaintiffs, to  the negroes in question, or as to the character in 
which they were held by the defendants, Peter R. and Stephen 
Davis, his executors. Upon a former occasion, the Court has 
declared in this case that they did belong to Buckner Davis, 
and not to his children, and that the executors held them in 
trust for Mrs. Elizabeth Christmas, during her life, and after 
her death, in trust for the plaintiffs. The questions now pre- 
sented for our determination are: First. I s  Peter R. Davis a 
purchaser for a valuable consideration, without notice of the 
plaintiff's equity. Secondly. I s  the plaintiffs' claim barred by 
the statutes of limitation. And thirdly. TjCTas Leonidas 
Christmas, at the t h e  he came of age, an idiot or (840) 
lunatic, or person of insane mind, so as to come within 
the exceptions contained within the acts. 

Ti ence Upon the last point the plaintiffs have produced in e\ 'd 
the inquisition of a jury, duly ordered by the Cohnty Court 
of Warren, and duly summoned by the sheriff, who say that 
"we believe him to be a man of unsound mind," etc. This in- 
quisition is imperfect, in not stating when the mind of Leonidas 
CGistmas became unsound-whether it was before he came of 
age or after. They do not find him an idiot; which, if unex- 
plained, might be considered as existing with his birth, but of 
unsound mind, which may be produced by various causes, and 
exist at  different periods, and is not, when i t  does exist! per- 
manent in its character. I t  is therefore insufficient in itself, 
and does not decide one important ~ o i n t  referred to the jury. 
But if there were no objaction to the inquisition, it would still 
be open to be rebutted by the defendants by contradictillg evi- 
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dence. I t  is itself, but presumptive evidence to the Court, of 
the fact it alleges. Armstrong v. Shod, 9 N. C., 11. The 
plaintiffs and defendant Mitchell, have, therefore, introduced 
evidence on this point. The witnesses, on the part of the de- 
fendant, are Jane Green, Tabitha Jordan, Lewis Y. Christmas, 
James W. Jordan, E. W. Best, Thomas E .  Green, Dr. P. C. 
Pope; and the latter is examined by the plaintiffs to the same 
point. All these witnesses say Leonidas is not an idiot, but 
do not think him capable of attending to business, requiring 
information. The two first say he is not capable of doing any 
business, because he can not understand. Leonidas, it is ad- 
mitted, has been deaf and dumb from his birth, and is there- 
fore ignorant and uninformed, no efforts having been made to 
instruct him. But all the other witnesses unite in saying his 
mind is naturally good, and the testimony of Lewis Y: Christ- . 
mas and Dr. Pope is very strong and satisfactory. The former 
says, I don't think he labors under any mental infirmity, but 
owing to his entire deafness, he is incapable of any business. 
Again he says I think he could be learnt any mechanical busi- 

ness, but owing to his entire deafness, he could not be 
(541) made to understand any intricate business, such as l a v  

suits, or things of that character. Dr. Pope says, "I 
know him well enough to know he is not an idiot; he is deaf 
and dumb, and the amount of his information is very 
small, but I believe he has a natural capacity to learn, but 
there have been no pains taken to instruct him; therefore, I 
think him incapable to transact the ordinary business of life." 
With these two last witnesses, substantially agree Mr. Best, Mr. 
Green and Mr. Jordan. The expression used in our statutes 
for the protection of persons of this description is non cornpos - mentis. Such persons are not barred by the statute, until 
three pears after coming to sound mind. According to L o d  
Coke, 1 Inst., 405, page 246, the term, non compos mentis, , 
embraces defects of mind of four sorts: 1. An idiot, one who 
is an idiot, or of non sane mind from his nativity. 2 .  One 
who wholly loseth his memory and understanding, by sickness, 
grief, or other accident. 3. A lunatic who sometimes hath his 
understanding and sometin~es not; and 4, he who by his ou7n 
vices, for a time depriveth himself of his memory and under- 
standing. The mental infirmity of Lenoidas,*if it exist at  all, 
is of the first description, which has relation to the power and 
capacity of the mind to receive instruction, and not to the 
amount of instruction or information actually received. With 
the exception of two, all the witness* agree in the ability of 
Leonidas to learn, if proper efforts had been made. Forn~erlp, 
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one who was born deaf and dumb, was considered, in presump- 
tion of law, an idiot. 1 Hale P. C., 34. This presumption of 
law, if it still exists, like every other presumption, yields to 
proof to the contrary, and Lord Hardwick  decreed an estate to 
one born deaf and dumb, upon his answering, properly, ques- 
tions put to him in writing. Dickenson v. Blissott ,  1 Dick., 
268. But science and benevolence have together rectified the 
public mind, as to such persons, and i t  is no longer, in common 
understanding, any evidence, that an individual is an idiot, 
because deprired from his birth of the power of speech and 
hearing. No one, who has witnessed the wonders worked in 
modern times, in giving instruction to unfortunate per- 
sons in this class, would, after hearing the testimony in (542) 
this case, doubt that Leonidas Christmas might have been 
instructed, not only in the mechanic arts, but that his mind 
might have been enlightened to receive the high moral obliga- 
tions of civil life, and the still more profound truths of our holy 
religion. We are constrained then to say, that he does not come 
within the exception contained in the statutes. 

The nekt inquiry is, do the statutes of limitation protect the 
defendant? The evidence shows that Leonidas Christmas was 
the oldest of the children of Elizabeth C. Davis; and that he 
was born 20 November, 1817, and of course that he came of age 
20 November, 1838. At October Term, 1842, of Warren Court 
of Equity, leave was granted to plaintiffs to amelid their bill; 
and the present bill, called in its caption an amended bill, was 
filed; a t  which time Leonidas had been of age near four years, 
and is consequently barred by the statutes. 

According to the same evidence, Buckner Christmas was born 
30 June, 1819, and became of age 30 June, 1840. Of course not 
more than two years and four months had elapsed after he came 
of age before this bill was filed, and the other plaintiffs are 
younger than he is. They then are not barred, because a t  the 
time the defendant, Mitchell, purchased they were infants; and 
the statute had never commenced running against them or any 
person, under whom they claim. The defendant, Mitchell, con- 
tends, that this is not an amended bill, but an original one, and 
that the statutes of limitations must be computed from the filing 
this, and not of the former bill. The plaintiffs contend i t  is an 
amended bill, and constitutes, with the original, one suit. I n  
the view we have taken of the subject, i t  is not of much impor- 
tance to decide this question. We are of opinion, however, that 
i t  is an amehded bill. But i t  introduces new matter, or rather, 
a new charge against the defendant, Mitchell. I t  is true that 
the deed of release or bargain and sale, executed by the executors, 
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Peter R. and Stephen Davis, was an exhibit in the origi- 
(543) nal bill, and constituted a part of i t ;  but the object of 

the bill was to obtain from Mitchell and White the recon- 
veyance of the land melltioned in the deed, and prayed no 'relief 
against Mitchell, as to the negroes. This bill makes this charge, 
and prays relief against him up'on this ground. When a bill is 
amended, the defendant may make such defense as he thinks 
proper. Red. P., 323. So far, then, as this bill seeks relief 
against Nitchell on account of these slaves, it is an original 
charge brought against him for the first time, and he is entitled, 
as to the statute of limitations, to consider it an original bill. 
But we repeat, i t  is an unimportant question here, because it 
introduces a new charge against the defendant, Mitchell. 

I t  is lastly insisted on by the defendant, Mitchell, that he is a 
purchaser for a full and valuable consideration, without notice 
of the equity of the plaintiffs. If this be so, he will be entitled 
to be quieted in his possession of the slaves ; for in that case his 
equity will be equal to that of the plaintiffs, and they mill not 
be entitled to the aid of the Court. 

I t  can not be questioned that Thomas H. Christmas, from 
whom he, the defendant, Mitchell, purchased the negroes, knew 
of the equitable claim of the plaintiffs, and was a mere volun- 
teer, and therefore held the negroes precisely as Peter R. and 
Stephen Davis did, in trust for the plaintiffs, but it does not 
therefore follo~v that the defendant, Mitchell, who is a pur- 
chaser for a valuable consideration, knew of their equity. And, 
indeed, his case is so far stronger than Thomas H. Christmas's, 
that he is not a purchaser from an executor, but from an indi- 

' vidual, who was in the quiet possession of the slaves, claiming 
them as his own. Notwithstanding this, however, if he pur- 
chased knowing the fiduciary character, in which his vendor 
stood to the plaintiffs, or under such circumstances as ought to 
have put him on his guard and caused him to make inquiry, 
he will be held as a trustee for the plaintiffs. The defendant, 
Mitchell, admits that, at and before his'purchase of the negroes 
in dispute, he had understood and believed they had been in the 

possession of Buckner Davis, and were so at his death, 
(544) and passed with the rest of his property into the posses- 

sion of his executors, and that from common rumor he 
had understood that Buckner Davis had appointed Peter R. 
and Stephen Davis his executors, and had given then1 the whole 
of his property, and left his children entirely dependent upon 
them; but of the nature of his title he had no mofe knowledge 
than of the contents of his mill. He further admits, that before 
and at  the time of his purchase, he had understood and believed 
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that the said executors had delivered said negro slaves to 
Thomas H. Christmas, and that they were in his possession, but 
upon what consideration, or whether they were conveyed by 
deed or merely by delivery, he did not know, but doubted not 
that, as executors, they had by law full power to dispose of them. 

I t  has been argued before us, that as Thomas H. Christmas 
dealt with and took from the executors the negroes in dispute, 
Mitchell had a right to suppose the executors were rightfully 
disposing of them. There can be no doubt but the power of an 
executor over the assets is very large, both at law and in equity. 
And it is so, to enable him to execute the trust committed to 
him, and to prevent the inconvenience and danger, which would 
result to those dealing with him. I f ,  therefore, the transaction 
is nothing more than a sale of a part of the assets fbr money 
advan'ced a t  the time, the vendee can never be affected by the 
fact that i t  was the intention of the executors to appropriate 
the money to t-heir own use, or that they did actually misapply 
it. McLeod  v. Drummond, 17 Ves. Jr., 153; K e a n  v. Roberts ,  
4 Mad., 190. I n  other words, the purchaser is not obliged to 
look to the application of the purchase-money. But here, 
Thomas H. Christmas is not a purchaser, but s mere volunteer, 
and held the negroes in  trust for the plaintiffs. Peter Mitchell 
denies he had notice, in fact, of the equity of the plaintiffs. Do 
not the circumstances, admitted by him in his answer, together 
with others appearing in the case, fix him with implied notice; 
are they not such as would have put a man of ordinary pru- 
dence upon an inquiry as to the title of the property he 
was about to purchase? Among the exhibits filed in the (545) 
case, is a deed of trust given by Thomas H. Christmas 
to Thomas Bragg, dated 9 March, 1827, to secure to Peter 
Mitchell and John White a debt due to them. I n  the answer 
to the original bill filed by the defendant, Mitchell, he admits 
that this deed was made by his request. I t  conveys a tract of 
land, which is described by metes and bounds; the deed then as 
a further description states, "which land the late Buckner 
Davis, by his last will and testament, left to the use and sup- 
port of his son, Peter M. Davis." Although, then, the general 
rumor in the neighborhood was, that Buckner Davis had willed 
to his executors all his property, and left his children dependent 
on them, here was direct notice to the defendant, Mitchell, that 
such common rumor was false, that Buckner Davis had not 
acted the un~latural part attributed to him; that he had not 
devised all his property to his executors, and left his children 
destitute; that he had placed his land in their hands as trustees 
for Peter M. Davis, one of the children. We will not say this 
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deed was notice to Peter Xitchell of all the trusts in the will, 
but we do say, it was sufficient to put him on his guard, and 
impose upon him the duty and necessity of inquiring into thc 
title of his vendor and of the executors, Naples v. Mecllin, 
5 N. C., 219. But again: another exhibit in  the case is the deed 
from Peter R, and Stephen Davis to Thomas H.  Christmas. 
The doctrine of constructive notice arises out of the duty, as an 
act of common prudence, in every purchaser, to see that his 
vendor has prima facie a good title; and, therefore, he will be 
affected with notices of the contents of such deeds or documents, 
as the vendor must produce to make out his title. Hence, 
Xitchell should, in this case, have called for the conveyance 
from Buckner D a d s  executors. That deed states that the tes- 
tator had disposed of the ncgroes by his will, as his property, 
and that the executors gave them up, and thereby conveyed 
then1 to Christmas upon a claim of property by him, which, 
upon the face of the deed was manifestly unfounded in law, and 

to which the executors ought not to have yielded. The 
(546) Court has heretofore so declared upon that deed, and 

that Christmas became a trustee for his children, upon 
the face of his own title, having, without any consideration, 
taken from the executors a deed for their testator's property, 
stated in the deed to have been bequeathed by the testator. I n  
the same manner, and for the same reason, it would have been 
actual notice to Mitchell if he had seen i t ;  and in law, it is 
constructive notice of its contents, and by consequence of the 
contents of the will, if in law he ought to have called for it, in 
order to make out a good title. That it was so necessary, we 
think clear. I f  Thomas H. Christmas had purchased the * 

negroes, and could have shown that to Mitchell, then he would 
have had an apparent title, as slaves can pass in this State in 
that mode. But such was not the case; he was a mere volun- 
teer, and had not had the possession one year. Therefore his 
deed was indispensable, to give him any appearance of title, 
under the executors of Buckner Davis, from whom Mitchell 
admits he knew Christmas claimed. I t  is said, indeed, that 
this doctrine of constructive notice applies only to real estate, 
because that can not pass by parol. But slaves are within the 
same reason, in  those cases in which a good title ivter vivos can 
be made only by deed, to wit, gifts, which was the case here. 
Besides it is a mistake to suppose that it does not apply to all 
cases of personalty, where a purchaser knows' his vendor 
derived his title under a deed, will, or  other writing. He  must 
look to these documents themselves, and not trust to any repre- 
sentation of the party. This is fully established in Hill v. 
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Simpson, 7 Ves. Jr . ,  158. I n  that case, Elizabeth Smith, by 
her will, bequeathed to her executors all her personal estate, 
securities for moneys, goods and chattels, in trust for certain 
legatees, among whom were the plaintiffs, and appointed the 
defendants, Simpson and Wright, her executors. At the time 
of her death, certain stocks and annuities were standing on the 
bcoks of the bank, in the name of John Smith, of whoni Eliza- 
beth Smith was the executrix. Simpson alleging the stock to 
be his, by the will of Elizabeth Smith, transferred it to the 
defendants, Moffat & Go., his bankers, as a security for 
such money as he then owed them, or might thereafter (647) 
owe them. The bill was filed against the executors and 
against Moffat & Co. to compel a reconveyance of the stock. 
The bankers denied that at the time of the transfer they knew 
or suspected the stock did not belong to Simpson, absolutely, 
either as executor or devisee of Elizabeth Smith. There was 
no evidence in the case. The master of the rolls. in closing 
his opinion, observes, "Hitherto 1 have supposed the assigRee of 
the executor have seen it was not true; common prudence 
required that they should look at the mill, and not take the 
executor's word, as to his right under it. If they neglect that 
and take the chance of his speaking the truth. they must incur 
the hazard of his falsehood. The rights of third persvns must 
not be affected by their negligence. I do not impute to them 
direct fraud, but they acted rashly, incautiously and without 
the comnlon attention used in ordinary course of business. I t  
mas gross negligence not to look at the will, under which alone 
a title could be given to them." This case decides two princi- 
ples, one of which is important in the one before us; the one, 
that a general pecuniary legatee has a right in equity to follow 
assets, and the other, that gross negligence, on the part of him, 
who deals with an executor, will in equity be considered notice 
of the abuse of his authority, although in the transfer of per- 
sonalties. The master of rolls uses rery strong language. We 
mill again repeat we are satisfied the executors in this case 
acted under an honest mistake, and that when Mr. Davis, at 
the sale of the negrocs, assured the defendant, Mitchell, he 
might safely pnrchase, he honestly believed so, nor would x e  
impute to the defendant, Peter Mitchell, anything more than 
gross negligence. He  knew of the existence of Buckner Davis's 
will; he ought to have examined it, and not relied upon the 
representation of the executor of Christmas; if he had so exam- 
ined, he would have seen that the executors were but trustees, 
and could not, ample as their powers were, rightfully alienate 
the fund entrueed to them, but for the purposes of the 
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(548) trust. He  ought to have called on Thomas H. Christ- 
mas to exhibit to him his title to the slaves, if he had 

any; if he had, he would have found that he occupied precisely 
the position of the executor, and held the negroes, subject to the 
sanie trusts. Mr. Mitchell, then, has been guilty of gross neg- 
ligence, as, in equity, renders him chargeable with notice of the 
equitable rights of ' the  plaintiff's, and he holds the slaves iiz 
trust, for them ( 1  Mad. Eq., 288; Scott v. Tyler,  2 Dick, 725) 
with the exception of Leonidas Christmas, whose claim is barred 
by the statute of limitations. Peter Mitchell is not a trustee 
created by an act of the parties, but declared so by equity, in 
which case the statute is a bar. Falls v. Torrer~ce, 11 N. C., 
412; Edwards v. University, 18 N .  C., 325. 

The defendant, Peter Mitchell, in his answer, calls upon 
the defendant, Peter R. Davis, to file two certain deeds exe- 
cuted to him by the plaintiff, Buckner Christmas. Two have 
been filed by him. and we are to presume they are those called 
for, 8s no suggestion to the contrary has been made. We have 
examined them, and find they hare no effect or bearing upon 
the case now before us. 

There niust be a reference to the Master, to take an account 
of the hires of the negroes in the possession of the defendant, 
Mitchell, and in taking said account he will allow the defendant 
all just charges for raising the young negroes, also the hire of 
Tom, to the time of his sale, the price at  which he sold, and the 
expense incurred by the defendant in making the sale; the bill 
is dismissed as to White with costs. 

PER CURIAM. DECREED ACCORDINGLY. 

Cited: Parker v: Davis, 53 N.  C., 462; Dowel1 v. Jacks, 
58 N. C., 420; Cogdell v. Exurn,, 69 N .  C., 466; R u f i n  v. Cox, 
71 K. C., 256 ; Martin v. Young ,  85 N .  C., 158 ; Gill v.  Y o u n g ,  
88 N .  C., 61; Outland v. Outland, 118 N. C., 141; Gillam, v. 
Ins.  Co., 121 N.  C., 373; Reynolds v. R. R., 136 N. C., 349. 

(549) 
AARON CHRISTMAN e t  al, v. THOMAS B. WRIGHT et al. 

A guardian, having personal surety for a debt due to his ward, may 
exchange that  personal for real security; and, if he does i t  bona 
f ide, he is not responsible to his ward. And if this real security 
should prove insufficient, the ward can not resort t o  the sureties in 
the original bond for the debt. 
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CHRISTMAN ?j. WRIGHT. 

Cause transmitted from the Court of Equity of SURRY, at 
Spring Term, 1845. 

The following facts constitute the case: 
The plaintiff, Christmnn, was the guardian of his brother, 

Moses Christman, and, as a part of his estate, had in his hands 
the bond of Thomas B. Wright, one of the defendants, to which 
Armstrong and Martin, the other defendants, are sureties. At 
Kovember Term, 1838, the said bond was by the plaintiff given 
up to the defendant, Wright, who, at the same term, executed 
and delivered to the plaintiff his bond for the amount of the 
first, without any surety, but executed a deed of trust for a 
tract of land called Mount Airy, to one Jackson Williams, to 
secure to the said Christman the payment of the said last- 
mentioned bond. At the time this second bond and the deed 
of trust were executed, several judgments had been obtained in 
the County Court of Surry, of which Armstrong, the defendant, 
was clerk, and of the existence of which he was apprised, and 
under these, or some of them, Mount Airy was sold. Other 
judgments to a very large amount vere obtained in other courts 
against the said Wright. At the time this arrangement took 
place, Wright was in the possession of a very large property, 
which, upon sale, produced upwards of $40,000, all of which 
was sold, and left Wright entirely insolvent. No par5 of the 
property of Wright was appropriated to the payment of the 
plaintiff's debt or any part of it, nor did he make any effort 
beyond taking the deed of trust, to subject any portion of it to 
the payment of his claim. Moses Christman is dead, and the 
other plaintiff, Hayne, is his administrator. The plaintiffs 
charge, that Christman was induced to give up the bond, 
which he held upon the defendant, Wright, and to make (550) 
the arrangement he did in November, 1838, through the 
fraud of the defendants, particularly of the defendant Arm- 
strong; that he and Martin, becoming acquainted with the 
heavy responsibilities of the defendant, Wright, and being 
alarmed for their own safety, conspired together with Wright 
to induce him to give up the bond, in which they were sureties, 
and take the single bond of Wright, secured by the deed of 
trust; that Armstrong knew of the judgments obtained in 
Stokes and Rockingham, and also those in the county of Surry, 
and that the liens of the latter would overreach the deed of 
trust, and rendek it of no account to him; and Armstrong first 
proposed the arrangement to him, and, after much persuasion, 
he was induced to accede to it, from his entire confidence in 
the integrity of Armstrong, and of his knowledge of business, 
he himself being young and not much acquainted with business, 
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and he asks that the old bond may be set up, and drnistrong 
be decreed to pay it, Martin being insolvent. 

The defendants, Armstrong and Wright, deny positively 
that the arrangement was made by their advice or at their sug- 
gestion. The defendant, Armstrong, alleges that, until Friday 
morning of Surry County Court, he had not any idea that 
Wright was at  all embarrassed; that he was a nian of large 
property. At that court judgments to the amount of $5,000 
were entered up against him, and Wright told him he expected 
to be pressed and sued, as well for his own debts as for those 
where he was surety, and that he must tell Christman to bring 
his bond to court, and they, the obligors, must confe'ss a judg- 
ment on i t  to Christman; that he accordingly did so inforni 
Ghristman, who appeared not inclined to take a judgment, and, 
after some time, himself proposed, in the place of the judgment, 
to take a deed of trust on the Xount Airy estate. To this, he, 
Armstrong, positively refused his assent, observing, if he was 
to be held bound for the debt, a judgment must at that court be 
confessed by them all; that Wright was at first unwilling to 
give the trust, but yielded to the wishes of the plaintiff, Christ- 

man. who appeared to prefer the security of the trust, 
(551 ) to the personal security of the defendants, Armstrong 

and Martin; and accordingly, at his instance, the 
arrangenlent mas made, and the old bond surrendered up ;  that 
the Mount Airy estate was worth at least $10,000. He denies 
that he had any knowledge at that time of the Stokes and Rock- 
inghain judgnzents against the defendant, Wright; admits he 
knew of those obtained in the County Court of Surry; and 
avers that, to his belief, the plaintiff, Christnzan, also knew of 
their existence, for one of them was obtained by him; but he 
avers that he had the utmost confidence in the ability of the 
defendant, Wright, to pay tlienz out of the nioney he believed he 
had on hand, and out of the debts due him. He alleges, that if 
the plaintiff, Christman, had lost his debt, it is by his own 
negligence; as, although the Surry judgments overreached the 
trust, yet he could easily have had the executions issuing on 
them levied on other property of Thomas B. Wright, of which 
there was an abundance, whereby the Mount Airy estate would 
have been freed from the lien and rendered available to dis- 
charge his claim. Whereas, he suffered those executions to be 
levied on it. and made no effort to relieve it, and suffered it to 
be sold; and the balance of Wright's property was sold to dis- 
charge jndginents subsequently obtained. He further states. 
that in mosta of the iudpients obtained at  the November Term 
of Snrry County Court, the defendant, Wright, was but a 
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surety to principals, who were themselres able to pay, or, in 
cases where he was co-surety with others, they were also able to 
pay; and that he was well justified in believing that Wright 
would be able to discharge his liability without any sale of 
property. He denies that i t  was at his suggestion, or that of 
Wright, that the arrangement complained of was made, or that 
either of them used any persuasion to induce the plaintiff to 
enter into it, or that he was guilty of any concealment whatever. 

The answer of the defendant, Wright, is very much in 
accordance with Armstrong's. He  states, that, becoming uneasy 
about his circumstances, he was anxious to secure his sureties in 
the bond to Christman, and told the plaintiff and his sureties, 
that, in order to secure them, they must all confess judg- 
ment on the bond; and that he explained to Christman (552) 
why he wished it, and why it would be better for him, 
Christman, to take the judgment than the trust, as he would 
thereby bind the property to all of them. But that Christman 
preferred the trust on the Mount Airy estate, taking his bond 
without a surety; that at the time the arrangement was made, 
he was possessed of property, which was afterwards sold under 
executions, most of them subsequently obtained, for more than 
$40,000. He denies all fraud or combination with the defend- 
ants to induce the plaintiff to enter into the arrangement; but 
that i t  was his own voluntary choice. 

Boyden for the plaintiffs. 
Morehead for the defendants. 

NASH, J. The plaintiffs' claim to the interference of this 
Court is founded, not on the fact, that he has changed a secu- 
rity, which was substantial and valuable, for one that has 
proved illusory, but upon the alleged fact that he has been 
induced to do so by the fraudulent conduct of the defendants. 
We say the plaintiff, because we consider the administrator, 
Hayes, as a mere looker on, without interest in the ultimate 
result; for let this case eventuate as it may, the interest he rep- 
resents is safe, as long as his co-plaintiff and his sureties are 
able to discharge the debt; provided a t  least the plaintiff, 
Christman, did not act honu fide. I t  is a question of loss 
between the plaintiff, Christman, and the defendant, Armstrong. 
At law Christman has no claim, and he can not expect this 
Court to deprive Arn~strong of a defense which completely pro- 
tects him; to take from h i s  shoulders a load which the law has 
placed there. without making out a. clear case entitling him to 
equitable relief; and the only evidence in the case is the answers. 
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His equity is fnlly and completely denied, by the answers. This 
is not the case of a defendant bringing forward new facts to 
set up an equity in himself, to repel that of the plaintiff; but 
one where the answers deny the facts, upon which the whole 

equity of the bill rests. The answers expressly deny all 
(553) fraud and combination and conspiracy to impose on the 

plaintiff, or that i t  was at  their instance the arrangement 
was made. And the defendant, Armstrong, denies that he con- 
cealed from the plaintiff anything concerning the matter, i t  was 
his duty to disclose; he denies that he knew anything of the 
existence of the judgments in Stokes and Rockingham. Nor 
indeed does i t  appear, by evidence, there were, a t  the time the 
new arrangement was made, any such judgments in existence. 
Looking into the case as presented by the bill and answers, it is 
not difficult to satisfy ourselves as to the real truth of the 
matter. The plaintiff did not wish to collect the money due 
his ward. If he did, he knew it would be necessary to loan it 
out again, as he was obliged to keep i t  out at interest. He  
concluded landed estate was better than personal security; and, 
in general, his reasoning would have been right; in this in- 
stance, i t  has proved fallacious. I t  is in the province and duty 
of a guardian to exchange one security for a debt due to his 
ward for another, which he deems better, and if the latter should 
fail, i t  is no ground for recurring to the parties bound in the 
former. R e  can not be permitted to resort to his old security, 
and thereby saddle Armstrong, who is but a surety, with the 
loss he must himself abide. 

(554) 
WILLIAM ACHESON et al. v. ROBERT McCOMBS et al. 

A testator devised to his daughter, Jane, a negro woman, and to such 
children as Jane might thereafter have, the issue of the negro 
woman that might thereafter be born. The executors assented to 
the legacy; and afterwards Jane had two children, and the negro 
woman had issue, two boys, which were taken by Jane's husband 
out of the limits of this State, and have never been returned: Held, 
that the executors were not responsible for their loss; that their 
assent to the legacy to Jane vested the legal title in those in re- 
mainder whenever the contingency should happen, and that the 
executors therefore had no further control over the property. 

Cause transmitted from the Superior Court of Law of MECK- 
T~ENBURG, at Spring Term, 1844. 
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The facts of the case appeared to be these: 
James McCombs, on 1 5  May, 1842, made his will and ap- 

pointed the defendants his executors, and bequeathed as follows: 
"As for my negro woman Hannah, that I let my daughter 
Jane Kerr have the use of, and the increase of the said Han- 
nah that she shall have after this date, I give to my daughter 
Jane's increase, that she may bear after this date, and the 
said Hannah to remain with my said daughter Jane until done 
hearing, then at her own disposal." The testator's daughter, 
Jane Kerr, after the date of her father's will, had issue two 
daughters, Mary, who married William .Acheson, and Elizabeth 
Kerr, and they are the plaintiffs. The slave Hannah, after 
the date of the said will, had two sons. Hannah with her chil- 
dren remained as they were directed by the will to remain, with 
the testator's daughter, Jane Kerr. And the executors assented 
inimediately to the said legacy. William Kerr, the husband 
of Jane, and the father of the two plaintiffs, Elizabeth Kerr 
and Mary Acheson, left his wife and went to unknown 
and foreign parts, and carried, or caused to be carried, (555) 
out of the jurisdiction of the court the said two negro 
boys, the children of Hannah. The bill seeks to subject the 
executors of the said will to account for the said two fiegro 
boys. The defendants in their answer insist that the testator's 
daughter, Jane, had a legatory interest in the slave Hannah, 
a t  least for her life, as it was uncertain whether Hannah would 
cease to have children before the termination of the life of 
Jane;  and that the assent of the executors to her legacy for life 
in Hannah, who at that time had no children born that could 

I pass by the said clause in the will, was an assent to all the 
subsequent takers of a legacy, limited over by way of remainder 
or executorp devise, and turned all their estates that were in 

I remainder, as well as the life-estate of Jane, into legal estates 
as soon as'the contingency happened on which they rested. 

Osbo~ne for the plaintiffs. 
Alexander for the defendants. 

DANIET,, J .  We think the law is as contended for by t h ~  
defendants, and that it is <a complete answer to the demand 
of the plaintiffs. Dunwoodie v. Carrington, 4 N.  C., 355; 
Alston v. Foster, 16 N. C., 337; Burnett v. Roberts, 15 N .  C., 
87; Etheridge v. Bell, 28 N.  C., 87. But this rule would not 
hold when, after the death of the first taker, the executor has 
by the will a trust to perform, arising out of the property, 
which must therefore be subject to his control, and of course 
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he must have the legal title. Ib id .  S .  P.;  Allen v. Watson, 
5 N. C., 189. By the will of James McCombs. his executors 
were not placed as special trustees of the increase of Hannah 
for the benefit of the after born children of the daughter, Jane 
Kerr. It is to be regretted that some person had not acted 
as next friend to Xerr's children. 

But we must say that the plaintiffs have no equity to make 
the defendants account for the said negroes, which were vested 

in the plaintiffs without any further act by the executors.. 
(656) And the bill must he dismissed with costs. 

PER CURIAM. BILL DISMISSED WITH COSTS. 

Ci ted:  Hurdle v. Riddie&, 29 N .  C., 89. 

BENJAMIN RADCLIFB v .  BARTHOLOMEW ALPRESS & CO. 

1. When a bill states a fact which is in the defendant's own knowledge, 
he must answer posi t ively ,  and not as to his remembrance or belief. 

2. But  as to facts not within his knowledge, he must answer as to his 
info?-mutiom and belief,  and not to his information and hearsay 
merely, without stating his belief. 

3. When he answers he hath neither knowledge nor information, his be- 
lief is unimportant, and he need not state it. It is sufficient for  him 
to state that  he does not know, nor has he heard or been informed of 
the facts charged in  the bill, save by the bill itself. 

4. An answer made by a principal upon the information of his agent in 
the matters in contest, which information he avers he believes to be 
true, is clothed with all  the authority and has all the effect of one 
made upon the personal knowledge of the defendant. 

5. When a fact has been found by a verdict of the jury in a suit a t  law, 
the losing party can not, without some explanation, have the matter 
retried in a court of equity. 

This was an appeal from an interlocutory order of the Court 
of Equity of B u m c o ~ ~ ~ ~ ,  at Spring Term, 1845, his Honor, 
Judge Manly presiding, by which order it was directed that 
the injunction granted in this case by a judge in the vacation 
should be dissolved. 

The bill sets forth that the sons of the plaintiff, Hillary and 
Thomas Radcliff, lived in Georgia, and had purchased from 
the defendants, through their agent Ebenezer W. Tollman, a 
number of clocks, and, to secure the payment, executed and 

delivered to the agent, Tollman, their promissory note 
( 5 5 7 )  for the sun1 of $550;  that after this note pas  deli-iered 
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to the agent without the knowledge or consent of the said 
ISillary and Thomas, or either of them, it was altered by 
affixing a seal to the signature of Hillary Radcliff, and striking 
out the word George and inserting the word Alpress; that, 
in this condition, it was presented to the plaintiff by Tollmall 
for his signature. who, at the same time, told hill1 his sons 
requested him to execute it, and that he, Tollman, accepted it 
only upon condition he should do so ; that the plaintiff, accord- 
ingly, did execute it in the Spring of 1840, but that, at the 
time he did so, he had no idea that the forgery had been com- 
mitted upon it in the manner set forth. The bill further. states 
that the clocks, the consideration of the note, were defective, 
many of then? totally worthless, and an entire loss to the sons 
of the plaintiff, besides freight, peddler's hire, etc. 111 his 
amended bill, as i t  is called, the plaintiff further charges that 
the forgery was committed by the agent Tollman, as was ex- 
pressly proved on the trial at law by two witnesses, and that 
the defect in the clocks was known to the defendants at  the 
time of the sale. The bill then sets forth that upon the said 
note the plaintiff had been sued and judgment recovered against 
him by the defendants, a$d prays for an injunction, and con- 
cludes with a general prayer for relief. 

The defendants admit that Ebenezer Tollnlan was their 
agent in the sale of the clocks mentioned in the bill to Hillary 
and Thomas Radcliff, and in accepting the bond the subject 
of the complaint. They say that, as to the circumstances at- 
tending the transaction, they are personally ignorant and know 
nothing, except through their said agent; that they believe the 
statements made to them by their agent to be true, and aver 
they are so; that the complainant had, before the sale of clocks 
to his sons Hillary and Thomas, agreed with the said Tollman 
that he would be their surety, and had accordingly executed 
a note or bond for a previous sale of clocks to them, which bond 
had been discharged by Hillary; that upon the sale of clocks 
now in controversy, Millary Radcliff himself delivered 
to said Tollman the bond complained of, and at the (558) 
time of its delivery there was a seal annexed to the 
name of the said Killarp, but none to that of Thomas, and 
that thc word "George" had been erased and the name 
"Alpress" inserted; and thev ayer that after the said bond 
went into the possrssion of their said agent, it was in no respect 
whatever altered from what it was when he receired it, except 
in the simature and seal of tho plaintiff. They aver that their 
agent did 1101 urge the plaintiff to execut? the bond, as the surety 
of his son*, as it had been previously agreed he should do so, 
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aud witlrout such ~urderstandiug and agrec~irclli their agent 
~voald not Imw accepted the bond of thc said IIillary and 
Thomas in payirierlt for the clocks, as Thomas had no property 
and IIillnry w r y  little. As to the clocks they state they wcrr 
inad(. in their shop, and befor(. being sent off for sale thcy were 
set up and run down, that defects might be rectified; that this 
was their usual custoin, and if any defect existed they werv 
uot conscious of i t ;  they did not brlievc airy did exist, and if 
they had been put up by a pcrson of competent skill, they 
would have worked well, and as proof of this that clocks made 
by then1 at the same time with these had been sold in the 
neighborhood, and they worked well. Upon the corning in 
of the answer, on motion of the dcfrndants by their counsel, 
the injunction previously grmted was dissolved, from which 
intcr loc~i tor~ order the plaintiff appealed to this Court. 

PramGs for the plaintiff. 
h'ndgw for the defendants. 

N ~ s l r ,  J. The equity of the plaintiff's bill consists in this, 
that by the alteration of the note, after i t  had been delivered 
by I-Iillary and Thomas Radcliff, without their knowledge and 
consent they were discharged from all responsibility on it, and 
he was deprivcd of all recourse to them, upon being made to 
pay for i t ;  and if the facts were so, unquestionably snch would 
be their effect. I t  would have been a gross fraud upon hiin, 

which would have given hiin a clear right to ask t1.1~ 
(559) aid of a court of equity. I s  this equity met and repelled 

by the answer? I f  so, the injunction call not stand. 
For, as the motion to dissolve must be heard upon the bill and 
answer where the latter fully meets the allegations of ihr formel 
and denies them, as it is oath against oath, equity will not 
longer dcprive the defendant of tbc bcncfit of his judgmeni 
at  law. 

H e  is still, however, a t  liberty, by continuing 07-er his bill 
as an original, to pursue his equitable redress, and so enforce 
his equitable rights if he have any; but he is driven to his 
proofs, and can no longer rely upon his own oath. This prin 
ciple is so familiar that i t  can not be rrccessary to cite authorities 
to sustain it. We think the answer does fully meet the allc- 
gations of the bill. I t  is true the defendants were not personally 
cognizant of the facts; they were not prescnt when the bond 
was exccuted by Eillary and Thomas Radrliff, nor when it 
was executed by the plaintiff. They can not, therefore, of their 
own knowledge, say what was its condition at either of those 
p~riods .  illl they know upon the subject, they &rive from 
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their agent; they state information given by him and assert 
their belief in its truth, and aver the facts to be as stated 
by him;  they therefore adopt his statement and make it 
theirs. I t  is a rule of chancery practice, that w6en a bill states 
a fact, which is in the defendant's own knowledge, he must 
answer positively, and not as to his remembrance or belief, but 
as to facts not within his knowledge, he must answer as to his 
information and belief, and not to his information or hearsay 
merely, without stating his belief. When he answers he has 
neither knowledge nor information, his belief is unimportant, 
and he need not state it. I t  is sufficient for him to state that 
he does not know, nor has he heard or been informed of the 
facts charged in the bill, save by the bill itself. Woods V .  

Morrell, 1 John Ch., 107; Cooper Eq. Pleading, 314; Morris v. 
Padcer, 3 John Ch., 297; Hoffman Chancery, 265. And i t  is 
very proper the rule should be so; otherwise every one, acting 
or contracting through an agent, would in all matters of injunc- 
tion be very awkwardly situated. The rules of chancery 
practice, then authorize the principal when called into (560) 
court to answw a bill to adopt the information of his 
agent and make his statement his own. I t  follows that such 
an answer must be clothed with all the authority, and have all 
the effect, of one made upon the personal knowledge of the 
defendant. According, then, to the answers filed in this case 
the bond in question was by Hillary Radcliff, one of the ob- 
ligors, delivered to the agent Tollman, and, when so delivered, 
mas precisely in the situation in which it was when the plain- 
tiff executed i t ;  and i t  is expressly and positively denied that 
any altwation, in any particular, was made in it after it came 
into the possession of Tollman. This denial in the answei is 
strengthened by some singular discrepancies in the bill. I t  
is first alleged that affer the said note was executed, a seal was 
attached to the name of Hillary Radcliff without the knowledge 
or consent of the said Hillary, and the name "George" stricken 
out, and the name "Alpress" added thereto. The bill then 
proceeds-"Your orator further charges and alleges the truth 
to be, that previous to the erasure and insertion, in the Spring 
of 1840, the agent presented the note to your orator, at  Ashe- 
ville," etc., "your orator never for a moment supposed that a 
forgery had been previously committed on the said promissory 
note by the addition of a seal, and the erasing the name, as 
before set forth. There is in this statement a confusion and 
want of clearness sufficient to excite distrust and throw dis- 
credit on it ,  We are first told, that. when the note was presented 
to the plaintiff in the Spring of 1840, there was no erasure or 
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substitution; and then we are informed that, when he executed 
it, he had not the slightest idea a forgery had been committed on 
it by adding a seal, and by the erasure or substitution. I n  
McFarland v. 'McDowell, 4 N .  C., 15, the Court decided, that 
when the facts, on which the plaintiff's equity rests, are by the 
answer positively denied, or the truth of them is rendered 
doubtful, by the facts and circunistances set forth in the an- 
swer, and the defendants swear they have no knowledge of 
the facts set forth in the bill, and that they do not believe 

them, so that, upon the whole, the plaintiff's equity is 
(561) rendered doubtful, the injunction lnust be dissolved. 

Here are the material facts of the bill expressly denied, 
and the circunistances, as they are alleged to have occurred, 
set forth in the answer and doubts, to say the least, as to the 
truth of the allegations of the bill, excited not alone by the 
contradicting statements of the answer, but also by t h ~  con- 
t rad ic to r~  averments of the plaintiff, According then to the 
rule in McFarland's case, the injunction lnust be dissolved. 
But again, the fact of the forgery, according to the plaintiff's 
own shewing, has been submitted to a jury in a trial at law, 
and the verdict negatived the charge; and this, although the 
plaintiff, produced t ~ ~ o  witnesses, according to his allegation, 
to show that the alterations mere in the handwriting of the 
agent Tollman. The plaintiff, as far as we can see, acquiesced 
in the verdict, nor does he now complain of it, or give any 
explanation v h y  the jury so found, whether from a mant of 
testimony, or any error in point of law on the part of the 
presiding Judge. Without any e'xplanation lie conies into a 
court of equity and asks for a new trial. We think he is 
no# entitled to it. Pmce v. Nailing, 16 N. C., 290. With 
respect to the insufficiency of the clocks, we do not consider 
any question upon that point as arising in this case. The bill 
is not framed with that view. I t  does not ask to have the 
contract rescinded, nor does it offer to return the clocks still 
on hand, or to account for thrtse sold, nor are the proper parties, 
the purchasers of thc clocks, before the Court. I n  truth, it is 
a question in which the plaintiff has no concern. He places 
l~imself solely upon the ground of the fraud charged to have 
hcen practiced on him, in procuring his execution of the bond. 

The interlocutory order heretofore made in this case, dis- 
solving the injunction, o y h t  to be affirmed. 

PER CURIAM. ORDERED TO BE CERTIFIED ACCORDING1,Y. 
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(562) 
THOIhIAS WADDILL v. CHARLOTTE D. MARTIN. 

1. Where a planter had been in the habit of permitting his slaves to culti- 
vate patches of corn, cotton, etc., and of selling the product and 
paying over t o  them the proceeds, and where he died while the crop 
was under cultivation: Held, tha t  the executor was justified in 
pursuing the same course as to such crop, and in paying the proceeds 
to the slaves. 

2. But this must be done bona fide, and, like the pharaphernalia allowed 
to a wife, the amount paid over must be proportioned t o  the estate 
and condition of the deceased. \ 

This was a bill filed in ANSOX Court of Equity, by one 
executor against a co-executrix for an account and settlement of 
the estate of their testator. I t  was referred to the Master to 
state an account, and the case now came before this court upon 
exceptions to the Master's report. The matter of these excep- 
tions is stated in the opinion here delivered. 

Winston and Mendenhall for the plaintiff. 
Strange for the defendant. 

RUFFIN, C. J .  James H. Martin was a wealthy planter of 
hnson County, who made his will and a codicil to it, in which 
he appointed the plaintiff, a son-in-law, his executor, and the 
defendant, his widow, his executrix, and then the testator died 
in July, 1836. Both the plaintiff and the defendant took pro- 
bate of the will; but the plantations were chiefly managed 
through the latter part of 1836, and during 1837 and 1838, by 
the plaintiff, who received in the proceeds of crops. etc., the 
sum of $16,442.65. Dissensions having then arisen between 
the plaintiff and the defendant, about the management of the 
estate and the administration of the assets, the plaintiff filed 
this bill, praying, for reasons set out in it, for the appointment 
of a recelver and for a settlement of his accounts, as executor, 
and also for a settlement of that of the defendant, as executrix. 
By orders made at different times, receivers were appointed, 
until, finally, the management of the estates was, by consent, 
placed in the hands of Mr. Parsons, a second husband of 
the oriqinal defendant, Mrs. Martin. I t  was then (563) 
referred to commissioners to audit and report the account 
of the administration of the plaintiff; and to the report made, 
the defendants, Parsons and wife. have excepted. 

The first exception is to a credit allowed to the plaintiff, of 
$143.97 (with interest thereon), which the plaintiff received for 
certain cotton made by the negroes of the testator in 1836, and 

443 



I N  T H E  SUPREME COURT. L]38 

paid by him to the negroes. The facts respecting this item, as 
reported, are these: The testator, who was a considerable slave- 
holder, had been for many years in the habit of allowing his 
negroes to make small crops of cotton and other things, in 
patches of their own and for their own use. He  did not, how- 
ever, permit them to sell the cotton themselves, but required 
them, as they picked it out, to bring it to his gin; and the tes- 
tator had it ginned and carried to market and sold with his 
own, and then, after deducting a due proportion of the expenses, 
the testator paid to the negroes the cotton made by them, to 
enable them to purchase small articles of comfort for them- 
selves and their families. I n  the year 1836, the testator's slaves 
had, by his permission, planted and cultivated their patches of 
cotton on his land; in autumn, they gathered it and delivered to 
the plaintiff at the gin, to be prepared and sold for them b;y 
him, when he should sell that belonging to the estate. It was 
accordingly sent to market and all was sold together, and 
entered by the cominission merchants in the account9 of the 
estate; so .that the plaintiff in his own account as executor, gave 
the estate credit for the proceeds of all the cotton. But when 
he paid to the negroes their share of the money, viz, the sum of 
$148.97, he debited the estate therewith by way of cross entry. 
It is to that sum, as a credit to the plaintiff in his account cur- 
rent, that the present exception is taken. 

The Court is of opinion that the exception should be over- 
ruled. The practice of the testator, as a master, and the con- 
duct of the plaintiff, as executor, conform to the usage, and a 
most beneficial usage, which is almost universal throughout 

North Carolina; and we have never known or heard of 
(564) an attempt hitherto to charge an executor in favor of a 

legatee or even creditor, with the little hops of cotton, 
corn,.potatoes, ground peas and the like, made by slaves by 
pernilssion of their deceased owners. Executors are not charge- 
able with anything but that which they ought to have received; 
and i t  has never been considered that the negro's little crops, 
growing or made, were assets, any more than the little sums of 
money which they might have received for the crop of the pre- 
ceding year, if any remnant were left in their chests, or their 
poultry, or their dog, or their extra clothing. Those petty 
gains and properties have been allowed to our servants by usage, 
and may be justified by policy and law, upon the same prin- 
ciple that the savings of a wife in housekeeping, by sales of 
milk, butter, cheese, vegetables and so forth, are declared to be, 
by the husband's consent, the property of the wife. I t  is true 
a slave can not have prqperty; and upon that the argument for 



the exception is built. But it is equally true that a married 
woman can have no property in money or personal ehattels in 
possession; but they belong in strict law to the husband, and 
actions in respect to them must be in the husband's name. 
Nevertheless, the wife may claim them against the executor. 
Now we do not say that negroes can hold anything against the 
executor, because they and what they have belong, as property, 
to the executor. But we do say that an executor is not bound 
to strip a poor negro of the things his master gave him, nor 
to take away his petty profits from a patch, with the proceeds 
of which the slave, with the ordinary precaution of a prudent 
and humane master, may be induced, and in a measure com- 
pelled, to buy those needful comforts of food and raiment, over 
and above the allowances of the owner, which promote his 
health, cheerfulness and contentment, and enhance his value. 
I n  many instances, what the slave, with a pride that makes him 
happy, buys for himself, would, if not thus procured, be of 
necessity supplied directly by the master; so that, in point of 
fact, leaving to the negro the spending of his money at his own 
pleasure, is then a pecuniary saving to the estate, and these 
slight indulgencies are repaid by the attachment of the 
slave to the master and his family, by exerting his indus- (565) 
try and honesty, and a spirit to make and save for the 
master as well as for himself. I n  fine, experience has proved 
so fully the advantages of these minor benefactions to a depend- 
ent race, which humanity at first prompted, that there is 
scarcely an owner of slaves who does not act as this testator did, 
and no executor, we believe, ever acted otherwise in  such a case, 
than the plaintiff did. Of course it will be understood that we 
can not intend to shield a person, whether he be master or 
executor, in a case of mala fides in attempting to cover property 
from creditors or legatees under the pretence that i t  belongs to 
the slaves. Like paraphernalia, beyond the party's circum- 
stances, it would be disallowed. But there is no suggestion that 
the plaintiff did not act bona fide; the only argument being, 
that he was obliged to take whatever the negroes had, be that 
little or much. We do not think so, for the reason given. 
Indeed, there are a number of statutes which, in regulating 
trading with slaves, recognize a sort of ownership by slaves of 
certain articles, by permission of the master, forbidding them 
to have certain other articles or to sell or buy them; which 
shews that there is an universal sense p,ervading the whole com- 
munity, of the utility, nay, unavoidable necessity, of leaving to 
the slave some m a l l  perquisites, which may be called his and 
disposed of by him as his, although as against a wrongdoer the 
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property must be laid in the master, for the sake of the remedy, 
and althohgh the master, if he will, may take all. Here the 
sums receired by the negroes were but a pittance per capita; 
not more, probably, than the ducks, chickens and eggs of the 
same number of slaves would have brought, nor half as much 
as their Sunday finery would. The exception prefers an ungra- 
cious claim, and as we think an unfounded one; and i t  must be 
overruled. 

The second exception is, that the commissioners hare allowed 
all the conlmissions to the plaintiff, whereas Mrs. Parsons is 
entitled to a part of them. The answer to that is, that the 

account before us is not one of the whole estate, but only 
(566) of the administration of that part which come to the 

hands of the plaintiff. I t  does not appear that the 
executrix had anything whatever to do with the transactions 
embraced in this account. When her administration accounts 
come to be taken, she will be allowed such conimissions, as may 
be proper, on what she received and disbursed. This exception 
is also overruled. . . 
d third exception is to a credit allowed the plaintiff for the 

sum of $1,306.85 paid on a bond given by the testator to one 
Asa Hnbbard. The facts in relation to the debt in question 
appear in the evidence to be as follows: ,4 purchase was made 
by the testator from Hubbard of a house and lot in Wades- 
boro at a price exceeding $3,000; which purchase was for the 
benefit of the plaintiff,lWaddill, who occupied it as a tavern. 
The testator gave his bonds for the purchase-money, and, on 
85 April, 1832, he made his will, and, after giving his daughter, 
Mrs. Waddill, a tract of land and some slaves, adds thus: "If 
Thomas Waddill pays for the house and lot I bought of A. 
Hubbard and has no account against my estate, then I also give 
said house and lot to my daughter, Eleanor Waddill, including 
all the furniture." Afterwards the plaintiff paid Asa Hub- 
bard the purchase-money of the house and lot, except a sum, 
which with the interest amounted, at the time of payment, after 
the testator's death, to $1,306.25; and the testator made a 
codicil to his will, 1 May, 1836, and therein devised thus: 
'(Instead of leaving the tavern house and lot in Wadesboro to 
my daughter, Eleanor, I leave it to my son-in-law, Thomas 
Waddill-provided he has no accounts against my estate." I t  
is very clear, from the evidence, that the purchase of the house 
was for Waddill; but as the testator was to be bound for the 
purchase-money as surety for Waddill, he preferred giving his 
own bonds for the price and taking the deed to hiniself, as his 
security. The debt, therefore, was really Waddill's; and so he 
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treated it, up  to the testator's death, by niaking the payments 
instead of the testator. Hence, probably, upon some mder -  
standing between those parties, the devise of the house an'd lot 
was to Waddill's wife on condition of the payment by 
him of the whole of the purchase-money. It is said, (567) 
however, that the condition is dropped in the disposition 
to Waddill himself in the codicil. But  that  is not so. I t  is 
not, indeed, expressly repeated, but i t  is virtually; for the codicil 
leaves the property to him ('instead of leaving i t  to his wife." 
That  is, it merely substitutes rhe husband for the wife; and 
consequently up011 the same terms, of paying the purchase- 
nlonev. The testator did not mean to give more by the codicil 
than by the will. but only to change the devisee. The payment 
of the residue of the purchasemoney, which was unpaid a t  the 
death of the testator, was incumbent upon the plaintiff himself, 
and he had no right to charge the estate with it. The third 
exception is therefore allowed. 

I n  the account the plaintiff charges the estate with the sum 
of $40, '(advanced to Mrs. Martin, and also with the sum of 
$111.79, Thomas Waddill's account." To these two i t e m  the 
defendaats take a fourth exception, because they are not sup- 
ported by ally evidence. And such being the fact, this excep- 
tion is also allowed. 

Cited:  @ns7zingto?z v. Emery, 37.  

(668) 
KATHANIEL J. KING et al. a. ZACHARIAH TRICE et al. 

1. where  one purchased land boma f ide, without notice of any fraud or 
trust ,  he is entitled to  the benefit of his purchase, although there 
may have been fraud in the transaction by which his vendor acquired 
the legal title. 

2. A debtor, after his arrest  upon a ca. sa., may transfer his property 
bona fide, for the purpose of discharging any debts he may think 
proper. 

3. A hill can not be filed to  obtain satisfaction of a debt out  of the 
debtor's property, while the creditor is proceeding a t  law against the 
debtor's person by a ca. sa. -. 

4. Although instruments may be referred to as  exhibits attached to the 
pleadings, yet their contents should be sufficiently set forth in the 
bill or answer to which they may be attached. 
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KING v. TRICE. 

Cause transmitted from the Court of Equity of ORANGE, at 
Spring Term, 1844. 

The following case appears from the pleadings: 
The bill is entitled, "the bill of complaint of Xathaniel J. 

King, Charles R. Pancy, and John Blackwood, to the use of 
Hurt,  Patterson and Wills, merchants in the town of Peters- 
burg, in Virginia, against Zachariah Trice, Richard Henslee 
and James C. Turrentine." I t  begins, however, in the stating 
part of i t  thus : "Humbly complaining showeth unto your Honor, 
that your orators, Hurt,  Patterson and Wills, became the own- 
ers or assignees of a claim on the defendant, Zachariah Trice, 
for which they gave a valuable consideration, and on which 
a judgment was rendered against the) said Trice in the Supe- 
rior Court of Orange County, at  September Term, 1839, for 
the sum of $1,132.19 cents, with interest until paid, and costs." 
The bill then states, that a fieri facias issued on the judgment, 
which the sheriff of Orange returned to March Term, 1840, 
"nothing found"; and that thereupon a capias ad satisfacien- 
durn issued, returnable to September Term. 1840, on which 
Zachariah Trice was arrested by the sheriff, and that he gave 

bond for his appearance to take the benefit of the act 
(569) for the relief of insolvent debtors, filed a schedule and 

gave notice to the plaintiffs; and that the schedule 
included nothing but his interest or resulting trust, "in certain 
property which he alleged he had previously conveyed to James 
C. Turrentine." 

The bill then states, that, previous to rendering the judg- 
ment, Z. Trice executed to Richard Henslee a deed of trust for 
all his estate, real and personal, to secure the payment of debts 
to the amount of $21,000; and that the said deed was made by 
the said Trice to cover his property from the said execution 
and to defraud his creditors, as the conduct of the said Trice 
afterwards pro$ed. For that the said Trice procured a sale 
to be made by Henslee under the deed of trust, at which the 
property ("which was very valuable, consisting of lands and 
negro slaves") was put up for sale and purchased by irrespon- 
sible persons for the use and benefit of the said Trice. The bill 
then further states, that after the ca. sa. had been served as 
aforesaid, and a few days before the return day thereof, the 
said Trice, on 3 September, 1840, executed a deed of trust to 
James C. Turrentine, then and at the filing of the bill on 18 
September, 1842, the sheriff of Orange, ('in which he conveyed 
most, if not all the property, which he had previously conveyed 
to Henslee and which the latter had pretended to sell under 
the deed of trust to him; thereby shewing conclusively that the 
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said deed to Honsle~ was fraudulent, and, therefore, null and 
void, and that your orators writ of fieri faeias legally attached 
on the said property." The bill then states that the plaintiffs 
are advised that they are entitled to have it so declared by the 
Court and to have the said judgment satisfied out of the prop- 
erty; and accordingly the prayer is for a decree to that effect, 
and that Turrentine may be restrained from applying any part 
of the estate to the satisfaction of the debts mentioned in the 
deed of trust to the prejudice of the plaintiffs. 

By an amended bill it is stated that at  the sale made by 
Henslee (as mentioned in the original bill) Noah Trice became 
pretended purchaser of the Dillard plantation, lying on 
the road from Hillsboro to Raleigh, but really pur- (570) 
chased with the money of Zachariah Trice, and in trust 
for him. And that on 3 September, 1840, in order to compli- 
cate the title of his p rop~r ty  and to defeat the plaintiffs, the 
said Zachariah executed a conveyance to Samuel Strayhorn for 
the Dillard plantation for the pretended consideration of $1,600, 
and procured said Henslee and Noah Trice to join in the same. 
The bill charges that, although the sum of $1,600 is mentioned 
as the consideration in the deed to Strayhorn, yet nothing was 
paid, and Strayhorn accepted the conveyance upon a secret 
trust of Z. Trice, or as a security for some small debt, 
which Z. Trice owed him, or for which he was Z. Trice's se- 
curity. And then it prays for a discovery from Noah Trice and 
Samuel Strayhorn, and for satisfaction out of this tract of land, 
and for general relief. 

I n  respect to the place called the Dillard plantation, it is 
stated in  the answers of Zachariah Trice and Noah Trice, 
that, at a sale made by Henslee, the said Noah, at the request 
of Zachariah, became the purchaser thereof at $1,600, paid 
by him to Henslee; but that he purchased in trust for Zachariah, 
who privately furnished the money. And those defendants and 
Strayhorn state that Zachariah Trice was the guardian of cer- 
tain infants, and that Strayhorn was his surety, and that judg- 
ment was obtained on the guardian bond for about $984.83, 
and Strayhorn mas compelled to pay on 29 February, 1840, the 
sum of $1,416.33, and afterwards the sum of $1,031.92, and 
$89.95, making in the whole the sum of $2,537.30, on the said 
jud ment; and that the said plantation was sold to him by f Zac ariah Trice, bona fide, a t  the price of $1,600, in part pay- 
ment of his said advances for Z. Trice, and that such price 
was the fair  value of the land; and that he took the deed on 
3 September, 1840, from Henslee and both the Trices, in  order 
to have a qood title from both the legal and equitable owners, 
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Strayhoru denies positively any trust between him and Z. Trice, 
or any frauduleirt purpose to defcat ally creditor of Z. Trice, 

and he says that his sole objrct was to o b t a i ~ ~  a paynlei~t 
(571) from Tri& and save himself, as far as he could; and 

further, that cxcept a small balance of about $80, which 
was foimd to be due from him to Z. Trice, upon a settler~rent 
of other accounts between them, the said land is the only pay- 
ment he has received or can now expcct to receive, as Trice has 
become llopelessly insolvent. 

The defendant Turrentine ansnicrs that Z. Trice told him 
on 3 September, 1840, that he had executed to him as trustee 
a deed to secure the paynwrlt of his debts as therein mentioned; 
and requested him to accept thcl same and execute the trusts; 
hut after considering the ~nbjcet several days, he declined to 
act, and has never done so fl~rther than, at the request of the 
persons interested, that he joinrd in an assignment of the 
property to one Rilev Vichers, as trustee in his place. 

The Trices and Henslee admit that %. Trice cxecuted a 
deed of trust to I-Tenslee for all or nearly all his propc~tg,  as 
stated in the bill. 

There is but little cvidence in the case. I t  is confined Jo 
the liability of Strayhorn and his payments for Trice, and 
supports Strayhorn's answer almost literally. I t  is proved 
that he purchased the Dillard plantation at $1,600, and gavc 
Z. Trice his acquittance for that sum in part of the nroncy hc 
had paid for him. 

No counsel for the plai~tiff .  
Norwoocl for thc defendants. 

RYFFIN, C. J. AS against the defendant, Strayhorn, the 
bill may be dismissed upon the merits of his case, as stated in 
his answer and fully established by his proofs. Upon the 
question of the good faith of his purchase and the proniise of 
a fair  pricc, the Court must make a declaration in his favor: 
for the agreernri~t as to the price of $1,600, in  part of the 
debt to Strayhorn is proved, and there is no evidence to impeach 
i t  on the scorr of inadequacy. Admitting, tllen, the deed from 
Z. Trice to Henslee, and his sale to Noah 'Price were fraudulent. 

yet Strayhorn is not to be affected thereby, as he was no 
(572) party to thosc transactions and has the conveyance of 

all three of those prsons,  made bona fide and on a valu- 
able and adcqwte consideration. The prior fraud is purged 
as to him. l i i r i g  ?I. CfnntreZ, 26 N. C., 251. Rut if that werc 
not so, thc hill would bc dismissed as to Straghorn, as it must 
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be as aqainsi all the other defendants, upon the intrinsic weak- 
ness of the case stated in it. As far as we can collect, from 
the statement of the bill, any principle on which it was ill- 
tended to  br founded, it can not be supported at all. The 
case the writer of the bill seems to have aimed at making is, 
that the plaintiffs might have had their fim' Ifacias served on 
ccrtain property, fraudulently conveyed by their debtor to 
Henslce, and that thcp would have done it, and obtained satis- 
faction thereof, had they then known of the fraud: but that, 
from a want of lrnowlcdge of the fraud, they were induced to 
have or allow their fie1-i facias to be rcturncd nulla bona, and 
sue out a ca. sa. and have their debtor arrested; bp which means 
they are likely to lose their debt, as the debtor after his arrest 
has made another conveyance of his proprrty, and is rndeavor- 
ing to procure his discharge as an insolvent debtor. Upon this 
case the plaintiffs ask to be preferred to the last purchaser 
and to have the same bencfit of their fipri facias, which was 
returned r d 1 a  hono, as if the property had been seized under 
i t ;  because, as they say, i t  was not their fault that i t  was not 
levied, and they have done nothing to discharge the lien created 
by it  and the law. I t  is to be observed, in the first place, that 
the debts said to be secured in  the decd to Turrentine (against 
which relief is sought) are not denicd, nor that deed impeached 
as fraudulent, or as inoperative for any reason, but the two 
following. The one, that the plaintiffs might have seized the 
property for thrir debt, on account of the fraud in tllc con- 
rqyance to Hcnsler; and the other, that this deed to Turrentine 
was made to secure other crcditors, to the exclusion of the 
plaintiffs, after Trice had been arrestcd on the cu. sa. As to 
the first reason, thc case is against the plaintiffs, upon the 
ground already mentioned in respect to the case of Strayhorrr. 
According to the plaintiffs' own argument, the property 
remained in Z. Trice, as to his creditors notwithstanding (573)  
his deed to Hcnslec. Consequently he could convey it 
bona fide to his creditors or to a trustee for them, and that 
would be good against the plaintiffs, if done when they had 
no lien by the execution or1 it. That  was the case here, for 
the f i e r i  fncias had been returned, according to the bill, and 
the debtor was under arrest, on the ca. sa. And the second 
point is equally clear against the plaintiffs, as we have very 
recently held in the case of C h ~ e l *  v. D a ~ h ,  26 N .  C.. 284. 

But laying aside all the preceding considerations, there is 
one complete answrr to the bill, which is common to all the 
defendants. I t  is ibis; the bill was filrd for the purpose of 
obtaining satiqfaction out of the debtor's propertv, while the 
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creditor was proceeding upon an execution executed upon the 
debtor's person. - No such proceeding can be allowed, either at  
law or in equity. The taking the body in execution is prima 
facie a satisfaction of the debt. Although a doubt rnay be 
made upon that point, whe~i the debtor is discharged from 
actual custody by giving an appearailce bond nnder the insol- 
vent debtors act, yct, i t  is clear that, while the proceeding is 
carrkd on under that act against the person, so as to compel 
him to pay the debt, or go to prison, if he be insolvent or do 
not take the regular steps to entitle him to swear out, the 
creditor can not also entitle himself to execution to create a licn 
on the legal property of the debtor. There can be no foundation 
for relief' in the court of equity out of that property, or indeed, 
his equitable property. The law deems an execution against 
the person an adequate remedy, while it is subsisting, to all 
purposes. I n  this case the bill shows such an execution, and 
as far  as appears, the proceedings on it are not concluded. 
Therefore there is no jurisdiction here, since at  law the plain- 
tiffs are actually prosecuting a plain and perfect remedy. 

The case has brcn treated hitherto, as if the bill were other- 
wise well framed, than in stating a defective equity. Bnt  i t  

is drawn with so liitlc skill or so very tarelessly, that 
(574) if the plaintiff's equity, as to its principle, had been 

ever so clear, the Court could not have relievcd them 
for want of a proper statement of facts. I t  is not even cer- 
tain who are the plaintiffs. King, Yancep and Blackwood are 
mentioned in the title of the bill as suing to the use of Hurt, 
Pa t~ t r son  and Wills, but how they come to do so can not be 
conjectured,.as the name of King, Yancey and Blackwood is 
no more heard of. Thcn who Hurt, Patterson and Wills are 
can not be told, for thc Christian name of neither of them is 
given. Again they arc said to be assignees of a claim on Z. 
Trice, on which a jndgrnont was rendered; but what is the 
nature of the claim, whether a debt by bond or a demand of 
some other sort, or whether they be the legal or only thc equit- 
able assi_pees, or from whom they got the assignment, or in 
whose name tho judgrncnt was taken, in no manner appears. 
And hesidcs those, the bill is radically defective in not stating 
and desc~ibinq the propcrty cwliveyed by the debtor, or of which 
the satisfadion is soug.)lt. Here the statement is, that Trice 
made a fraudulent conveyance to Hendee of valuable property, 
"consistincr: of land and negroes." And afterwards the Trices 
and 13enslee co~iveycd the Dillard plantation to Strayhorn, 
the defendant, and "the other property" to Turrentine. It is 
true the bill states, that copiecl of the deeds the plaintiffs have 
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ready to produce, alld they pray they may be considered parts 
of the bill. Eut  theg are not exhibited with the bill, and there 
is therefore nothing in the pleadines, from which the precise 

+ subjccts of litigation can be ascertained. Tndecd, if they had 
been exhibited, that would not dispense with a description of 
the subjects in the body of the bill, or a statement of so much 
of the contents of the instruments as n ~ a y  be necessary to 
establish the party's title. The purpose of annexing exhibits 
is not to enable the pleader to make the plcadings mere skele- 
tons, not in  themselves containing the facts and points in  con- 
troversy, but to obtain an admission of thcir genuineness from 
the other side, and for greater certainty as to thcir contents 
and as aiding in the construction from the context. The 
Court, as is well known, seldom adverts Jo matters of (575) 
form, and, indeed, .perhaps culpably, has been indulgent 
to very loose pleadmg in  equity; and we very reluctantly make 
any observations on such points. But we feel constrained to 
anilnadvcrt on such very dtfcctivc statements, as are found 
in  thesc pleadings; and especially to let it be known that, in 
pleadings drawn hereafter, we shall expect so much of the 
deed or will, as constitutes the party's title, to be set forth in 
the body of his pleadings so that the title may be seen in the 
pleadings and not nlercly in the proofs. 

The bill must be dismissed with costs; and in taxing them 
a Solicitor's fees must be included for each of the defendants, 
Strayhorn and Turrentine, and one for all of the other defend- 
ants together. 

Cited: Wilson v. Land Go., 77 N .  C., 456; Saunders u. Lee, 
101 N. C., 6. 

(576) 
DAVID KERNS v. WILLIAM CITAMBERS et al. 

1. Wherc, to a bill praying for an injunction, the defendant admits the 
equity, but secks to get rid of i t  by setting up an equity of his own, 
the injunction must be continued to thc hearing. 

2. Our act of Assembly, Rev. Stat., ch. 32, see. 12, limiting the time 
within which injunction shall be granted to stay executions on judq- 
mcnts a t  law, does not apply to cases where the cause for the 
injunction originated in the conduct of the defendant after the 
i endition of the judgment. 

3. A .surety receives from his principal bonds on other persons, suficient 
to discharge a debt for which he and a co-surety are responsible, and, 
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for his personal convenience, delays the collection of these bonds, 
the parties not being insolvent. He then obtains an equitable 
assignment of the judgment against his principal, hiu co-surety and 
himself. Equity will not permit him to enforce the collection of one- 
half of this judgment against his co-surety, unti l  he shows tha t  he 
could not by reasonable diligence have collected the bonds so 
received by him. 

This was an appeal from an interlocutory order of the Court 
of Equity, a t  Fall Term, 1844, his honor, Judge Manly pre- 
siding, directing an injunction, which had been granted by a 
Judge in the vacation, to be dissolved in part. 

The following is the substance of the bill and answers : 
The plaintiff, by his bill, charges that he, together with the 

defendant, Chambers, Charles Verable, and Christian Brinkle, 
executed a bond to athe defendant Goss, as sureties for one 
Samuel Kerns, all of whom resided in the county of Rowan, 
except Goss, who resided in Davidson; and suit was brought 
against all the obligors, in the county of Davidson, and judg- 
ment obtained against all except Kerns, who had been dis- 
charged as a bankrupt; that previous to the trial of the suit, 
Kerns, the principal in the bond, delivered to the defendant 
Chambers, funds sufficient to pay off and discharge the whole 
debt due the defendant Goss; that these funds consisted of a 
note on R. W. Long for $260, and one oil Thomas Mull for 
$740, and the balance in cash, the whole aniounting to $1,086.50. 

After the rendition of the judgment, it was, as he is 
(577) informed and believed, paid off an3 discharged by the 

.defendant Chambers, and is now kept alive by a com- 
bination between him and the defendant Goss, to compel hini, 
the plaintiff, to pay the whole of it, as an execution has been 
issued on i t  and been levied on a tract of land belonging to 
the plaintiff.' The bill charges that the defendant Chambers 
received from R. W. Long the money due on his bond, and 
that he either had or might and ought to have received the 
money due from Mull, and that the judgment of Goss has beeu 
satisfied by the funds of Kerns, the principal in the bond. I t  
further alleges the entire insolvency of Kerns, of Verble, and 
of Rrinkle, and prays for an injunction, which was granted. 

The defendant Goss admits such of the allegations of the 
bill as directly concern hini, except as to any combination to 
oppress or injure the plaintiff in taking the judgment; admits, 
that after obtaining the said judgment he, accepted the bond 
of the defendant Chambers, and by the directions of said 
Chambers, he assigned it to one James Ellis, and that he has 
no interest in  it. The answer of Chambers admits the state- 
ment of the parties to the bond and the insolvency of all the 
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partres to it, except himself and the complainant; that a suit 
was brought upon it to Davidson County Court, and a judg- 
ment obtained; that the amount due upon the bond was larger 
than that stated by the plaintiff. This defendant admits that 
he gave his bond,to the defendant Goss for the amount of the 
judgment, and took an assignment of it to James Ellis; that 
an execution has issued and been levied on the land of the plain- 
tiff, but that it was not his intention to raise upon it more 
than one-half the judgment, after deducting all credits he was 
entitled to. The defendant Chambers admits, further, that 
Kerns, the principal in the bond, put into his hands the two 
notes or bonds mentioned, the money to be applied, when col- 
lected, to the discharge of Goss's bond; that the amounts are 
correctly set forth in the bill, and that he has received from 
R. W. Long the amount due upon his note or bond, and always 
intended to give the plaintiff the benefit of it, to the amount 
of his interest in it ; he says, that as to the bond of Mull, 
he never has collected i t ;  that Mull lives in Xississippi, (528) 
where i t  is difficult to collect money, and that he owes 
hini on his own account ten thousand dollars; and he has been 
afraid to press the collection of the bond transferred to hini 
by Kerns, fearing, if he did so, to lose all that Mull owed him. 
He  further states that Kerns had transferred to a trustee all 
his property to secure the payment of his debts, anlong which 
was this one to Goss, and that the notes or bonds of Long and 
Mull were given originally for purchases made at the sale of 
the trust company, were not under the control of Kerns, and 
that, therefore, Kerns had no right to appropriate them to the 
payment of the Goss debt, but the money upon either, when 
received, was to be appropriated to the whole of the debts se- 
cured by the trust. 

The answers both insist, that the bill be dismissed for want 
of parties. The representative of Ellis, the assignee of the 
judgment, who is dead, it is alleged, ought to be made a party, 
and they further insist that the injunction should be dissolved, 
as having improvidently issued, more than four months having 
elapsed after the rendition of the judgment before the filing 
of the bill. Upon the coming in of the answers, the injunction 
was dissolved as to one-half of the judgment, and the plaintiff 
appealed. B 

Boyden  for the plaintiff. 
Alexander and Osborne for the defendants. 

NASH, J. No more of the pleadings is stated than is neces- 
sary to bring into view the principles upon which this Court 
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founds its decree. The plaintiff's equity is, that he and Ckam- 
bers, the defendant, being the joint sureties with others to 
Goss, the other defendant, for Kerns, the latter put into the 
hands of Chambers fdnds sufficient to discharge the debt, and 
that therefore, as between them, the debt is discharged. To 
meet this allegation, the defendant Chambers replies; he ad- 
mits that he had received from Kerns two bonds, one on It. W. 
Long, which was paid, and the other upon Thomas Mull, of 
Mississippi, the letter not collected, and the reason he assigns 

is, that Mull is indebted to him to a much larger amount, 
(579) and he has been deterred from attempting to coerce the 

collection of either claim for fear of losing both. I t  is 
not denied that Mull is solvent and able to pay all he owes to 
Chambers. We do not consider this as any answer to the plain- 
tiff's claim. It is manifest that the reason why the Mull debt 
has been delayed in the collection is, to accornrrlodate and se- 
cure the irlterest of the defendant Chambers. I f  he chooses to 
indulge Mull, for any cause, he has no right to ask that the 
plaintiff shall be compelled to join him in the indulgence. I n  
other words, with funds in his hands to pay the debt, he has 
no right to sell the property of the plaintiff to pay any portion 
of it. We consider him, as to the purposes of this debt, as 
having appropriated the Mull bond io his own use. The bond 
havnig been placed in his hands by the principal in the debt 
for the joint benefil of the sureties, tbc plaintiff, one of them, 
and the only responsible one except the defendant Chambers 
had a right to be consulted in  its disposition, and ihe defend- 
ant ought at  least to h a w  brought the bonds and nioncy into 
court and submitted them to its disposition. Another defense 
upon these bonds is offered by Chambers in his answer. He  
alleges that Kerns, being qreatly indebted to sccure his credi- 
tors, made an assignment of all his pro pert^ to a trustee, 
and among the dcbts so secured mas tlrc Qoss debt. TIe further 
alleges that the bonds of Long and of Mull were giren for the 
purchase of part of the trust property, so conveyed, and that 
it was not in his power nor in that of Kcrns to direct it entirely 
to the satisfaction of the Goss debt, but that the other creditors, 
whose debts are secured by the deed of trust, are entitled to  
their reasonable portion of it. I t  is not necessary any opinion 
should at  this tifie be expressed upon the qucstion raised; i t  
js suficient Por us lo say, that, in this stagc of the case, the 
defendant can take no benefit by the objection. I t  has been 
repeatedly decided byathis Court, that when, to a bill praying 
for an injunction, the defendant admits the equity, but seeks 
to get rid of it by setting up an equity of his own, the injunc- 
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tion  nus st be continned lo the hearing. Lindsay v. Bthcridge,  
21 N. C., 36. 

That is the case here. I f  the objection can avail tllc 
defendant, i t  must be upon the hearing of lhe cause. (580) 

We do not agree with the defendants that i t  was nee&- 
sary to make thc seprescntative of Ellis a party. I t  is evident 
from the answer of Chambers, that the whole interest in the 
judgrncnt in equity is in him. Ellis paid nothing for if. I t  
is not assignable at law, and at law i t  is still the property of 
Goss. The defendants are mistaken in  supposing that this 
case comes within the opn-ation of our act, limiting the time 
within which injunctions can be granted. The plaintiff's right 
to ask for an injunction arose after the rendition of the judg- 
m m t ,  whcn he discovered that the defendant Ghanlbcrs had 
made a wrong application of the funds placed in his hands by 
Kkrns, for the payment of the Goss debt. This was made 
manifest to him by the levy of the execution on his land. As 
long as the judgment was Goss's there was no equity against it. 
Until them hc could not know whether those funds would be 
so appropriated 01- not. Wr do not think the statute operatm 
upon this case at all. 

We are of opinion thcse was error in the interlocutory decree 
heretofore pronomtccd in this case, and the same must be 
reversed, with costs in this Court, so fa r  as i t  dissolved the in- 
junction for one-half of the sum recovered, and the injmctioii 
must be continued to thc hearing. 

PER CURIAM. DEC-REED ACCORDINGI.Y. 

Cifed: Bcrll  v .  Robinson, 30 N. C., 60. 

(581) 
JAMES RICHMOND v. SOLOMON VANHOOK et al. 

1. A testator bequeathed to his wife a large amount of real and personal 
property, for her natural  life, and after her death to A. The wife 
died in thc lifetime of the testator: Held, tha t  the legacies to the 
wife did not lapse by her death, but that  on the death of the testator 
they vested immediately in the remainderman. 

2. Among other legacies, the testator bequeathed certain negro women and 
their children. They had children a t  the timc of t l ~ c  execution of 
the will, and sevelal b o ~ n  a f t e~wal  ds and beforc the death of the 
testator : Held, tha t  these afterborn children did not pass under 
this bequest, but that  they rcrnaind.undisposed of by the will. 

3. Some of these negroes undisposcd of by the will had bccn placed by the 
testator in his lifetime in the possession of one of hiq sons, where 
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they ren~ained until the testatol's dcath: Held, t ha t  there being 
only a partial intestacy, this could riot be construed an xdvance- 
ment, so as to  entitle such son absolutely to the negroer on the 
testatoi's death, under the  provisions of the act  of Assembly, Rev. 
Stat., ch. 37, see. 17. To constitute such an  advancement, therc 
rnust'be entire intestacy of the parent. 

4. The testator bcqucathed a desk with all  t ha t  was in i t :  Held, that, by 
this bequest, all tha t  was found in the desk a t  thc testator's death, 
whctl~er there a t  the timc of making the will or placed there subse- 
quently by the testator, p ~ s s c d  to the legatee. 

Cause removed from the Superior Court of Law of CASTVELL, 
at  Spring Term, 1845, by consent of the parties. 

The bill statcs that John Richmond died in the year 1841, 
having, in 1830, duly made and pnblished his last will and 
testament, and which, after his death, was duly prover). and 
letters testamentary granted by the proper court to the defend- 
ant Vanhook. By his mill the testator devised as follows: 
"I give to my beloved wife, Mary Richmond, lily dwelling house 
and all near outhouses, and three hundred acres of land whereoli 
I now live; also I give her one negro man, Gabe, and one ncgro 
moman nartled Hannah, and one named Nicey and her children, 

and one named Isaac, and ruy chest a ~ r d  017 that is in it, 
(582) and all my household and kitchen furniture, and all my 

beds and fnn~i ture ,  and three head of horses, and ten 
head of cows, and all my  hogs and sheep, which property I 
give her during her natural life or widowhood, and at  her 
death the above named property to return to John C~xrrie Rich- 
~ t l o n d ) ~ ;  that at the date of the will, Nicep had five children, 
and between the date of the will and the death of the testator 
in 1841, she had five more. Elizabeth, olle of Nicey's chil- 
dren, 7oc.fore the inaking of the will, had one child, and Francis, 
anotltcr of Nicey's children. had two children born after the 
date of the will, and Harriet had one born since. 

The bill further sets forth, that by the, 2d clause in the will, 
the testator gare to thr complainant bequests and bounds, a 
part of the tract of land which by the first clause he had given 
to his wife for her lifc, and also several negroes, among whom 
\scrtl three negroe wornen, lo wit,: Dinah, Snckev and Esther, 
each of whom have had childrcn since thc date of the will. 
By the 3d clause, the testator devises as follows: "I give to my 
son John Currie Richmond, the balnncc of nly land not willed 
bcforc; also I givc him one negro woman named Splvy and 
her fir? children: onc na~ucd Riah a i d  her child; also I give 
him my desk and all that. is in it." And by the 4th clanse. 
he gives the balance of his stock not willed, and his books, 
rqually to b!, divided betwecn hiq two sons, the plaintiff, James 



C. Richmond, and the defendant John Currie Richmond; that 
Sally, the child of Mialr, named in the 3d clause, and Sylvy, 
have each since the date of the will, had several children. The 
bill further sets forth thai at the datc of the will the testator 
had two tracts of land, one of whicli was by the 1st and 2d 
clauses, dirided between tllc plaintiff and the widow; and the 
other, by the third clause, was given to the defendant John 
C. Richmold, and that he also had a large yersoiial estate, 
which came to the hands of tlie executor, and most of which 
he bad delivered over to the other defendant; and among other 
things, was a large sum of money, coi~sisting of specie and 
bank notes, all of which the defendant, John C. Rich- 
mond, took possession of, clain~ing it as his, either under (583) 
the first clause, giving to Mrs. Richmond the chest with 
all that is in it, or under the sinlilar bequest in the third clause 
of the desk, directly to himself; that he claims all the property, 
real and personal, devised by the first clause to Mrs. Richmoi~d 
for her life, becauss, she having died in the lifetime of the 
testator, the devise over to him became an immediate devise; 
whersas the bill alleges, that in consequence of the death of 
Mrs. Richniond, during the life of the testator, the devise to 
her became lapsed, and either sunk into the residuum, or the 
testator died intestate as to it. And that the plaintiff WAS 

entitled equally with the defendauk to tlie property so be- 
queathed, they being the only children and next of kin of the 
testatot. The bill then alleges that the defendant John C. 
Richmond, by virtue of the legacics to him, claims all the 
childrcn of the negro uTollioir mentioned in the first and third 
clauses, born since the date of the mill, whereas the will gives 
none but those that were in being at  the time the will was 
made, and that all such aftei-born increase are subject to dis- 
tribution between the plaintiff and the defendant John 0. Rich- 
mond. The bill prays an account of the estate, a r d  that thc 
plaintiff may he decreed to have onc-half of the property be- 
queathed to Mary Richmond, and o11e-half of the npgroes born 
since the date of the will, and of the money, etc. 

The defendants, by their answer, admit the allegations of 
the bill, as to thc will of John Richnmnd, and that the first, 
sicond and third clauses thereof are corrcctlp set forth, that 
the names of the rhildrerr born to the iiegro womeh named in 
the first and third clallses after thc making are correctly set 
forth; they admit the death of Mrs. Rich~nond before that of 
the testator; deny that the legacy to he]. lapsed in consequence 
thereof; but asscrt that i t  bccanle an immediate bequest to 
the defendant John C. Richnzond; and that, by the will, the 

459 + 
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defendant John C. was cntitlcd, not only to all the ncgroes 
mentioned in the first and third clauses of the will, but also to 
all the incrcase born to any of the negro women since the date 
of the will. If in this construction thcy should be mistaken, 

the dcferrdant John C. Richnlond then claims the chil- 
(584) dren born between the making of the will and the death 

of the testator, as an advancement; the t&ator having 
put them into his possession during his life, and if they are 
not disposed of by the will then, as to them, thc testator John 
Richmond died intestate. The answers further admit that the 
defendant John C., with the consent of the exccntor, took into 
his possession all the stock of cattle, horscs and sheep, as be- 
queathed in  the first clause, and also all the money on hand, 
and bonds and notes. R e  claims the latter under both the first 
and third clauses, as thcy were kept by thr tcstator in the desk 
bequeathed to him, and wcre there found at the death of the 
testator. The defendant Vanhook states that he had handed to 
the plaintiff the $160 bequeathed him in the second clause of 
tho will, and also the sum of $11.7 3-4 his portion of the sale 
of the stock and books mentioned in the fourlth clause, which 
ho had refused, and ihat he has thc money and is ready to 
pay it. An inventory is filed with the answcrs, which is alleged 
to contain a true statement of all the personal property of 
John Richmond, which came to the hands of his executor. 

Upon the coming in of the answers, the parties nlutually 
agreed that the Clerk and Master should take an account of 
the number of slaves born between thc making of the will by 
the testator John Richmond and his death, their names and 
values; and also of the personal estate, other than the slaves 
which has cornc to the hands of the executor, and his disburse- 
ments. 

The cause being regularly set for hearing, was sent to this 
Court. I 

N o r e h e a d  for the plaintiff. 
Kew and N o m ~ ~ o o d  for the defendants. 

NASII, J. The facts in this case are not controverted; and 
our only business is to put a construction on the will of John 
Richmond. I t  is contended by the plaintiff, in the first place, 
that by the death of Mrs. Richmond during the life of the 

teslator, the legacy to her is either lapsed, whereby i t  
(585) falls into the rrsidunin; or the testaior has died intes- 

tate as to the property roiltailled in i t ;  neither yropo- 
qition i~ t r~w.  
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tor, the legacy lapses. But there are scvcral exceptihns to it, 
all of which are enumerated. 1 Roper Legacies, 320 to 341. 
The exceptions are founded on the manifest intention, as ap- 
parent in the will of the testator, that it shall not lapse, but 
go to some other person. Thus in  Eales and England, Pre- 
cedents in  Chance~y, 200, the testatrix gave to B three hundred 
pounds with a declaration of her will, that B should give the 
£300 at his  dmth  or sooned, to his daughter C. B. died before 
the testatrix, leaving C surviving him. The Court declare that 
the legacy to B did not lapse, but that C took it on the death 
of the testatrix. And the bequest was cornpared to one made 
to B for life remainder to C, in which case C7s right to the 
legacy could not be questioned. Here the bequest to Mrs. 
Richmond, in the first clause, is to her for life only, with re- 
mainder, as c x p r e s d  in the third clause, to the defendant 
John C. Richmond. There is in fact nothing to lapse. The 
remainderman is to take whenever the wife, Mrs. Richmond, 
dies. And upon the death of thc testator, John C. Richmond 
took all the property, irnniediately, by virtue of the third clause 
of the will. 

The nekt question raised by the pleadings is, what negroes 
passed to John C. Richmond by the will. I t  appears that in 
the first clause, the testator gives Nicey and her children, and 
by the third, Sylvy and her five children, and Riah, and her 
child. Both Nicey and Silvy, and Xiah, and her child, named 
Sally, have had several children since the making of the will, 
and before the death of the testator. The plaintiff alleges that, 
under the will, John C. Richmond can take none but those 
named in it, and who were in being when i t  was executed; 
and that the children and grandchildr~n born between that 
time and the testator's death are not disposed of by the will, 
and that they either fall into the residuum, if there be one, 
or the testator has died intestate as to them, and they 
are of course to bc divided among the next of kin, him- (586) 
self and the defendant John C. On thc p a ~ t  of the de- 
fendant John C. i t  is contended, if the will does not carry the 
after-born children, then i t  is a case of partial intestacy, and 
the testator having, in his lifetime, put them into his possession, 
i t  is, under the Act of 1806, Rev. St. ch. 37, sec. 37, an ad- 
vancement. 

We are of opinion that, under the two clauses referred to, 
John C. Richmond took only the negroes mentioned in  the 
will, and that all the children born after the date of the will 
are ixndisposed of by it. I f  there was a residuary clause, the 
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after-born slaves would fall into it. Jones 11. ,/ones, 1 N. C., 
482. Btit the testator has created no residuum. The fourth 
clause of the will is a spccial bequest of particular articles. 
As thrrefore, there is no residuum, the testator, as to the after 
born slaves has died intestate. The question raised by the de- 
fendant under the Act of 1806, has never, until now, been 
directly before the Court. Eu t  there can be but little doubt 
how it would have bee11 dccided, if it had been so presented, 
as to call npon the Conrt for an opinion. Tn Slidl ings 71. S t d -  
lings, 16 N. C., 298, the then Chief Justice expressed an 
opinion that, under the Act of 1806, when a person l~u ts  a slave 
into the possession of his child and suffers it to ren~ain there 
until his death, it will bc an advancemerlt to the child, not 
alone in the caw of an in tc~s tac~  properly so called, but also 
where, having made his will, he omits to dispose. of that particu- 
lar slave, which is a partial intestacy. In that case there mas 
no will, and consequently the qlwstion did riot arise. I t  is but 
the opiuion of a most respectable and reflcctiilg Judgc, and 
entitled to the highest consideration; and wherever in subse- 
quent cases i t  has been alluded to, i t  has always been so treated. 
I n  F I u r t T l ~  v.  Rlliott, 23 N. C., 176, thc Court, in delpering its 
opinion says, "the questio~l we are now considering, as a gen- 
eral one, is a very important one, and requires im~ch cori- 
sideration." 'l'hc opinion does not profess to discuss and much 
less decide it, and y ~ t ,  in it very few lines. the argument against 

the dictum, in Sfnllings 11. Stallirrgs, is summed up. 
(587) with a precision that leaves no doubt as to what would 

have been thc opinion of the Courh if they had then 
decided it. 111 comi~lenting on the words, "he or she dying 
intestate," as contained in {he Act of 1806, the Court says, 
'(the objections to the doctrinc of a partial intestacy being 
within the act, are not few uor trivial." It then enumerates 
some of them, as that the 'act speaks of intestacy, without 
qualification; next the act speaks only of such gifts as mag 
grow into advancement upoil the death of the parent, and there 
is no such thing as advancrinent or hotchpotch in personalty 
upon a partial intestacy. Suppose a father put a negro into 
the possession of his son, and after by his will give the son the 
ncgro for life. Here, by the will,  the testator dies intestate 
as to the remainder; is the son to take the life estate under 
the will, and the remainder by way of advancement, in direct 
opposition to the will? Though the Court docs not decide thc 
question, pet thc reasons urged against i t  have an authority 
little less binding. They show the point had been well and 
maturely considered, and npon a review of them, me consider 
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tlle~n decisive. The Court says, however, that the question 
is open to discussion, and they invitc it. The counsel on this 
occasion has not favored us with an argun~ent in support of 
his position. Again, in F w e m a n  7). Knight, 37 N. C., 75, the 
Court strongly intimates its disstwt to the dicfurn in Xtallings 
?I. Stallings. I t  is to b~ remarked, that in both IZtcrdl~ v. El l iot t ,  
and Ford v .  W l t i d b e ~ ,  21 N. C., 21, the Court treats the ques- 
tion of bringing legacies into hotchpotch wit11 advanceinenis, 
as one too plain to be argued or disputed. And yet hotchpotch, 
or accounting for what has been received from a parent by a 
child, lics at  the foundation of the doctrine of advancement, 
equality being the object of thr law. In  a case then of partial 
intestacy, the doctrine of advancement can riot exist; p~operty  
put into the hands of a child by a testator, arid not otherwise 
disposed of by thc will, though rerrlaining in the possession of 
ihc child at the time of the parent's death, is still the prop- 
erty of thr estate of which the testator has died intestate, and 
as such 111ust be distributed under the law among the 
next of kin. . (588) 

We are of opinioii that John Richrnond died intestate 
as to all the rrcgroes born after the making of his will and 
before his death, whether in the possession of the plaintiff or 
the dcfendant Jol~i i  C. Richmond, and that they must be divided 
equally bctwcvn the two next of kin. As regards the money, 
bonds and notes, which at  the drath of John Richmond were 
found either in the chest, bequeathed in the first clause, or in 
the desk bequeathed in the third, we are of opinion that the 
defer~darlt John C. Richinoild is entitled to the whole, wlicther 
pnt there by the testator at the time the will was made, or 
put there by him since. The bequest is of the chest and all 
in it-and so also of the desk. 

Cited:  P P ~ S O T ~  11. Tliiitf~j, 28 N. C., 117; Talylor v. Rond,  45 
N.  C., 1 9 ;  T i l l m n n  v. Ti l lmnn,  59 N.  C., 208; Diocese 7). 

n i o c e s ~ ,  102 N. C., 454. 
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(589) 
JAMES D. BUTLER et a]. v. ACIIILLES DURHAM et al. 

1. A clerk of a court has no right to cer t i fy  a record and theleby authen- 
ticate i t  under his private seal. 

2. A guardian bond is not a record, and, beforc i t  can be read as evidence 
in any case, it must be proved like all other bonds. 

3. Where a ward brings a suit in equity against the sureties of his guard- 
ian, all who have been sul.eties to that guardian, either in the first or 
renewed bonds, should be made parties, that their respective por- 
tions of contribution for thc declaration of their principal may be 
adjusted by the court in one suit. 

4. The principle is settled that, where the intention is manifest, a court 
of equity will always relieve against mistakes in agreements, as well 
in tlic case of a surety as of othcrs. 

Cause removed by consent of the partics from thr Court of 
Equity of I<~JTITER~WRD, at Spring Term, 1845. 

The plaintiff's allege in their bill, that ill the year 1821, 
Berryinan I-Iicks was, by the County Court of Rutherford 
County, duly appointed the guardian of the infant children of 
Richard Blanton deceased, and that they are such children 
or their legal representatives; and that the said Hicks as such 
guardian, gave his bond with the defendants his suretirs therein, 
dated 16 April, 1823; that said Hicks took into his possession 
the property of his wards, and several different times renrwed 
his guardian bonds. Thc bill further shows that Hick? was, 
by the proper tribunal, removed from his guardianship in 
1837, and one George Dlarlton appoinlcd in his place, who, 
soon thereafter, instituted a suit at law against the former 
guardian and his sureties, the present defendants on the bond 
of 1827, in  which he failed, for the reason that the sureties 
thereto were justices of the peace of Rutherford County, at  
tho time the bond was executed, and which said bond was for 
that reason void a t  law. The bill charges, that a1thoug.h the 
bond is void a t  laF, i t  is good in equity, and prays i t  may be 

set up against the defendants in their favor, and they 
(590) be decreed to account with and pay pver to them their 

respective shares of the estate, which came to the hands 
of their former guardian, Berryman IIicks, or which ought to 
have come. The bill further shows that Hicks removed beyond 
the limits of this Statc, is dead, intestate and insolvent, and 
has no representative. 

The defendants, by their answer, admit the appointment 
of P,errmnnn Hicks, as stated in the bill, and that the names 
of the wardq are correctly set forth. Thev state, that in 1821, 
when Berryman Hicks was first appointcd guardian, he gave 
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a bond with thr defendant, Achilles Durham, and oue Burmell 
Blanton, as his sur$ies, and that they are entirely solvent, and 
all able to 1)ay; and thc plaintiffs have against them full and 
cornldete redress at law; that the bond which they gave in 
1823 is void at law for the reason assigned, but that there was 
no inistakc ill the i i latt~r,  as it was known to the Court at  the 
time that the sureties were nlagistrates of the county. They 
further allege, that in the year 1826, the guardian Hicks re- 
newed his guardian bond, and gave as his swcty, one Gcorge 
Champion, and they insist, if they are answerable in equity 
for the guardian Rerryrnan IIicks, that the said George Cham- 
pion and Rurwcll Blanton, the surety to the bond of 1821, ought 
to have been nladc parties defendants. They further insist . 
that a judgment was obtained in Rutherford Superior Court, 
at  thc ------ tcrm thereof, by George Blanton, after he was 
appointed guardian of the plaintiffs, part of which was raised by 
a sale of the property of Hicks, and that they urgcd the then 
guardian, Blanton, to take a ca. sa. against the body of Hicks, 
which he refused. They rely upon and claim the benefit of 
the statute made for the protection of sureties to guardian 
bonds. 

IJpo11 the coming in of the answers, replication was taken, 
and thr. cause set for hearing and Irai~sn~itted to this Court. 

i l lr .randrr for the plaintiffs. 
O s h o r n ~  for the defendants. 

NASH, J. The defendants have taken no evidence to sustain 
thc allegations of thrir ansmrcr. Arnoilg the papers of 
thc cause, wc, find copies of what are stated to be the (591 ) 
guardian bond, given by I-Iicks in 1821, and also in 
1827. Th6se papers are certified by the Clcrk of Rutherford 
County Court, as copies of thc bonds filed in his office. We 
know of no law authorizing the Clerk to cer t i f y  any paper, 
and thereby authenticate it under his private seal. These papers 
do not profess to bc authenticated as records, under the seal of 
the Court. A guardian bond is not a record, and, before it 
can be used as evidence in anv cast. it must be nroved like all 
other papers of a similar kind, by the subscribing witncss, if 
there be one. The bill states, there were several other guardian 
bonds givcn by Berryrnan Hicks, but it does not tell whether 
the sareties to them wrre or wcre not the sanic wit11 those, who 
executed the bond of 1823. The defendants allege thcy wirre 
different. but have furnished 11s with no proof of the fact. 

The same answer may be given to the protectioi~ sought by 
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the defendants, under the statutes of limitations. The answer 
does not set forth when the children carne@of age. nor is the 
defective statement aided bv anything in the bill. nor is there 
any evidence on the subject: ~ h c  miin, indeed the only, ques- 
tion raised in the case is, as to the right of the plaintiffs to 
come into this Court to set up against the defendants a bond, 
which is show11 by the bill, and admitted by the answer to he 
void a t  law. This question was decided by this Court in all 
its length and breadth in Armsk,zd v. 'Bozman, 36 N. C., 123. 
I n  that case, as in this, the plaintiff rcstcd his equitable right 
upon the alleged fact that the bond executed by thc parties 
was intended by then1 to be a good and valid bond, but through 
a mistake it was rendered void at  law, and, for precisely the 
same reason that some of the obligors were likewise obligees. 
Notwithstanding this objection, the bond was by tbe Court 
set up and the surrties held liable under it, on the ground that 
it was a clear mistake in matter of fact. The same doctrine 
is held in the case of Croshy v. Middleton, Preo~dents in 
Chancery, 309. We consider the principle as settled, that 

wlierc the inte~ltion is i l l a n i f ~ t ,  a court of equity will 
(592) a h a y s  relicvc against mistahes in agreements, as well 

in llle case of a surety as of others. Wesm v. B!a1ce/y, 
1 Johrl. (311. 607. The 1)lniritifs arc entitled to the relief 
t h y  ask. 

11 is further s takd in the answer, that the last guardian, 
George Blanton, recovered a judgirlent against Hicks. and that 
by tlic salc of tlie property of the latter, a part of the judgment 
was discharged, and the whole woirld have becn paid by Hicks. 
if T3lanton had taken out a ca. ,sa. against him, as he was rc- 
quested to do. T t  is siificic.nt to say, this is a matter which 
dom not affcct the right of the plaintiffs to call upon the de- 
fendants, nor do the dcfcndailts furnish any evidenFe of their 
allegation. Before the master, when the accounts are taken, 
the defe~~dants  will he at liberty to show any payments, which 
have becn made by Hicks, or raised out of his property. 

Unquestionably, all the sureties of Berryman Hicks, whether 
parties to the same bond or to different bonds, ought to havc 
been made partiestto this suit, that the Colrrt, in its final decree, 
might have adjusted the loss between them. As the case stands 
we do not ki~ow that there are any other persons infierested in 
the matter, hut thosc who are before thc Coi~rt. The only 
effect, howercr, will be to throw the wholc burthrn in the first 
instance on the defendants, leaving them to their remedy agairlst 
thr sureties to thc other bonds, if thcre be any. 

The casc mnst be referred to the master to take an account 
466 
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of the estate belonging to the plaintiffs, which came to the 
hands of their guardian, Berryman Hicks, and of his adminis- 
tration of the same. 

Cited: Jones  v. Blanton, 41 N. C., 119; Short v. Cuwie, 53  
N. C., 43. 

(593) 
JOHN T. MAXWELL V. MATTHEW WALLACE. 

An cntry-taker can not appoint a deputy, nor can the acts of one in the 
capacity of a dcputy be rendered valid b;y the subsequent acqui- 
csccnce of the entry-taker in what he has done. 

Cause removed by the consent of the parties from the'Cowt 
of Equity of M~CIZLEN~URG,  at  Spring Term, 1845. 

This bill was filed to compel the  defendant to convey to the 
plaintiff a tract of land, therein described, and to enjoin him 
from prosecuting a suit at law, brought to recover possession 
of it. The facts of the case :Ire as follows: The plaintiff, in- 
trnding to enter the land in question, went, on 17 February, 
1842, to the house of the entry-taker, who was absent, and ap- 
plied to his wife to take from him an entry thercof. She at 
first refused, but, at length, rnade an entry upon the entry- 
taker's book to that effect, and on 8 June following, the plain- 
tiff obtained a grant for the land. On the same day. and before 
t h ~  plaintii'f procured this entrp to be made, and with his 
knowledge, the defendant applied to the entry-taker to enter 
the sanie land for him, and paid his fee, and the entry-taker 
promised so to do upon his return to his house, and which he 
accordingly did, and thc defendant took out a grant, prior in 
date to the plaintiff's. When the latter. procured the entry- 
taker's wife to make the entry for him, he ha'nded her a paper 
describing the land, but it, was not signed by him, nor was it 
lrft at  the house of the entry-taker, bui was carrird away by 
him and handed to that officer, about three weeks thereafter. 
The entry-taker proved that his wife had often taken location5 
for him, and that hc had authorized her to enter tbern on his 
books in his absence, but that this mas the first she had ever 
made, and that whrn 116 made the defendant's entry, he 
saw the entry of thc plaintiff made by his wife, and the (594) 
defendant's entrp next to it. The defendant had brought 
an action of ejectme~lt against the plaintiff to recover posses- 
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sioli of tlic land. An injurrtion was 'granted, and, upon thr 
corning in of the answcJr, replication was taken. 

Oshor.ne for the plaintiff'. 
Alexander. for the 'defendant. 

NA~II ,  J. In  the view we hare taken in this case, it is L U -  

rlecessary to inquire into thc title of the dcfeiidant; it being 
very clrar, we can not grant to the plaintiff the relief he seeks. 
Unless his grant is founded upon a valid entry, such as tlw 
law recognizes, however irr~perfect the dcfmdant's grant may 
be, the plaintie can riot ask the Court to compel him to convey 
the land to him. See. 4, ch. 42, Rev. Stat. directs the justices 
of the peace in every county, to elect orbe good and sufficiext 
person to receive entries of claims of land, within sue11 county 
respectively, and sec. 13 rcquires the claimant of any land to 
produce (the language is, shall produce) to the entry-taker, etc. 
It is not pretended in this case that the plaintiff did make an 
ciitry of the land with the entry-taker, but it is said his wife 
mas the agent or deputy of the latter to act for him, and that 
he subsequently recog~ized and adoptcd her act. Wc know of 
no power in an entry-taker to appoint a deputy or agent, to  
perform his duties. The law has made them personal to hiin- 
slelf, arid that it did not intend he should have any such power, 
is [,videneed by the fact, that, in see. 7, the power is given to 
the surveyor to appoint a deputy. See. 4, which requircs the 
appointment of onr entry-taker, also requires the appoir~tment 
of not more than tuw surveyors for the county. We think i t  
is manifest, the Legislature intended to confine the power to 
receive enirics in each couwty to onr person. And aniong several 
other reasons, to avoid the very evil exhibited by this caw, a 

double entry of the same land by different persons. I t  
(595) would further be difficult, if not impossible, for. the 

legislative will, ils expressed in sec. 13 to be coniplied 
with, in the case of there being tm1o persons entitled to receive 
cwtries. By that section the entry-taker is required to endorse 
on every entry thc date when made, and to enter a copy thereof 
in a wcll bound book, and "every entry to bc made il l  the 
order of time in which i t  shall be received, and nunlhcred in 
the margin." Suppose the entry-taker to appoint several agents 
or deputies; for if hc may appoint one, he may a dozen; and 
the samr piece of land to be entered on the same day with cach. 
Horn i q  the priority to be ascertained, and in what order are 
they to be spread upon the book? I t  is evident much confusion 
and uncertainty would be prodnced, which is now avoided by 
confining the power to receive entries to one person. I t  fol- 



N. C.] JUNE TERM, 1845. 

lows as a ilec(wmry ( a ~ ~ ~ s ( ~ ~ u e r ~ ~ e ,  if he can not appoint a deputy, 
he can not by any recognition of his, make that lawful, which 
is in itself unlawful. I f  he could, the priority and certainty 
which the law recognizes and requires, would not depend upon 
the action of the parties, but upon the will and pleasure of 
the entry-taker. The plaintiff's claim to relief rests upon the 
assarrred fact, that he i~rade an entry before the defendant, as 
required by law, and upon it procured a grant for the land to 
issue to himself; and that the defendant, with a knowlcdge of 
his priority, made an entry of the same land. As he has never 
made an entry, such as the law requires, his equity has ncrer 
arisen. 

PER CERIAA~. BILL DISMISSED WITH COSTS. 

C i t r d  TTc~rm's 11. AJornlan, 96 N.  C., 6 2 ;  Pearson v. Powell, 
100 N. C., 88. 

HENRY WELLS v. ROBJ3RT P. WELLS. 
(596) 

1.  A agl.eed with I3 tha t ,  in consideration of a certain sum, he would con- 
vey to  I3 a certain t rac t  of land, and the purchase-money was secnred 
by notes pwyablc in three years. It was further agrced tha t  1% 
should t,ake possession of the premises, and should pay, annually, 
for threc years a certain portion of the crop; and if B paid for the 
land by such ;~nnual  in$tallments in thrcc yuars, the deed in fee mas 
to he given; if not, the annual payment was to be considered as  rent, 
and a t  the end of the three years the land was to  be surrendcrcd by 
B:  Ifeld, t ha t  if the annual payillents amounted a t  the expiratiop 
of f o w  years to  the price originally agrecd t n  he given for the land, 
the bargainee claiming tha t  they should be so applied, although the 
bargainor insisted tha t  the  payments shonld be considered only as  
payments of rent, thc bargainee was entitled t o  a conveyance of the 
premises. 

2. The time mentioned in thc contract for coiiipleting the purcltase of 
laud i s  not usually considered in a conrt of equity as  of the essencc 
of the contract. 

Canw winored fro111 the Court of Equity of Brrruconrm, by 
coilwnt of the partics, at Fall Term, 1844. 

Thl following facts wcw disclosed by the pleadings and 
proofs. 

011 10 No\-ember, in the pear 1836, the defendant, for the 
conqid~wiiol~ of $300, cxecutcd in writing, under his h a i ~ d  
and S P ~ ,  an sgrccmcrit will1 the plaintiff, to make him a good 
title ill f ~ . ?  1 0  a tract of land of orw hundred acres, more or 
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Icss, i t  being the land which the defendant purchased of David 
Roberts, lying in  Buncombe County, on the waters of Haw 
Branch. The purchase-money was secured by notes of hand, 
payable in installnlents in thlree years from tlrc, date of the 
agreement. It was, at the same time, by a separatc instrunlent, 
further agreed by and between the partics, that Henry Wells 
was then to be let into possession, and to hold the place for 
three years, by paying 125 bushels of corn per anrluin as rent; 
"but that the said 125 bushels of corn per annuin is to go to 
pay for the place at  cash priers, if the said lIenry Wclls pays 
for the place in three years; if not, the annual pap len t  of 

the corn is to be the rcnt, and the said Henry Wells is 
(597) to give up the possession of thc place to Robert P. Wells, 

with all improvemcnts, et c." The plaintiff in his bill 
states, that he has paid to the defendant and his assignees of 
the said notes, the principal money and interest ; that the entire 
payment was completed in 1840; that he then called for a legal 
conveyance of thc said land from the defendant, which he 
refused to execute. The prayer of the bill is for a specific exe- 
cution of the said contract. 

The dcfendant in his answer, admits the written contract 
of purchase or leas(, as stated in the bill. And he further says 
that the plaintiff failcd to pay the notes withi~r thc t h e e  years; 
that 011 11 November, 1839, it was further agreed between them, 
that the payments which had been made should go as rent, 
and not as payrnents on the notes; and that i t  mis then further 
agreed on, if the plaintiff woiild go o : ~  and pay off the said 
notes, independent of the rent already paid, that the defendant 
wodd Ici hiin have thr land, and execute a deed for the same, 
but he says that the consideration was intended to be $350, 
and $300 was by mistake inserted in the written agreement. 
There is a ~eplication to the answer. 

Badger. for the plaintiff. 
Francis for thc dcfmdant. 

DANIEL, J. There is im proof in the case of any mistake 
having been committed, ill inserting in thc agreement $300, 
as the consideration for the land. There is proof that t h ~  
dcfcnda~rt, on 11 November, 1839, demanded a surrender of 
the possession of the land, on the ground ihat all the purchase- 
money had mot becn paid within the time stipulated. To which 
dcnrend the plaintiff refused to yield, and said he did not want 
lo give it up, he had done too mnch work on it, that he would 
kcep the place and pay for it. H e  therr said that he would let 
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what he had paid go as rent, according to the written articles. 
All the advancements in money, stock, and corn, which 
the plaintiff' had made for three years, the defendant (598) 
insisted to retain as ,rent, and also to force the plaintiff 
to pay beside in full tlie notes and interest, which had bcen 
originally given for the purchase of the land. This unreason- 
able demand was made on the very next day af tw tlie time 
for full payment had expired. It  is plain from the terms of 
the original written contract, that the plaintiff intended to 
hold on upon the land, as a home, if he could by ally inearls 
pay for it, and if he found out that it would be iilipossible 
for him to raise the purchase-money, that he should thcn have 
the liberty of being corlsidercd as a tenant for t h r ~ e  years, at 
the rent of 125 bushels of corn per aniium. The plaintiff, on 
I1 November, 1539, refused to abandon his contrad of pur- 
chase. The parol agreement, extorted that day froill him, was 
unreasonable and without any consideration in this Court ; for 
the time mentioned in the contract for completing the pay- 
rnent of the purchase-money is generally not, in  this Court, of 
the essence of thc contract. Indeed, t h ~  defendant was, hiin- 
self, not ilk a condition to rescind thc contract of purcllase or 
declare it at  an end, as he did, upon the ground of ils not 
having beer1 literally performed by the plaintiff in making 
payment to the very day. For, before that time, the defendant 
had assigned one of the bonds for  $100 to another person, who 
took it without recourse to the defendant, and on the sole 
credit of the plaintiff, who duly paid it. After having thus 
virtually received oqe-third of thr purchase-money, over and 
above the sums which he now claims to keep as rent (which of 
themselves amount to nearly one-half of the purchase-money), 
the defendant can not be permitted, in  this Court, to insist on 
the forfeitnre of either of his payments or the land by the 
plaintiff, whm the latter has since paid, or is willing to pay, 
tho whole lmrchase-money agreed on, and the interest accrned 
thereon. 

Tt therefore seems to us that the plaintiff is entitled to a de- 
cree for a specific execution of the contract, if hc has paid the 
purchase-money as stated by him in his bill, or if he shall now 
pa.v what map be found due by a report of the master. 

We are of opinion that a rpfcrence must be made to 
uncertain whether the consideration money has been (599) 
paid, and if not, what sum remains unpaid. 
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ISAAC LYEHLY o. C J A U U I U S  H. WTIEELER e t  al. 

1. When a defendant admits the plilintiff's eqnity on the fxcts on which 
i t  is  fourrded, but sets up an  equity in l~iniself of w distirrct nature 
and counterbalancing that  of thc plaintiff, he mur t  sustain his 
answer by proofs. 

2. An answer, after replication, is  not evidence for tllc defendant, except 
a s  i t  is made so by the discoveries called for in the bill, and whic.11 
are  ~mponsivc  to direct charges or special interrogatories. 

Cause removed from the Court of Equity of I tow~n . ,  a t  
Spr ing  Term, 1545, having been set for  hearing ul)on the bill 
and answer. 

The  facts, being the same as those reported in thc former 
case, are succinctly referred to irl the opinion delirered iu the 
present case. 

A1ercmdc.r. for  the plaintriff. 
Ro?jdrn arid Osborne for the defendants. 

NASFT, J. When this case was formerly before ns, i t  was 
on a irrotion to dissolve the ir~junctiori and rernove' thc scques- 
tration previously granted. Ante, 170. These inotious were 

refused; and, the causc being reirlanded to the Court of 
(000) Equity for Rowan County, a general replicati011 was 

filed to the answer. I t  is now here for final hearing, 
without any testimony 011 either side. Thf, plaintiff in his bill 
states, that  he had lived with thc defendant several years as 
a clerk, durmg which time he had accu~nulated considerable 
property, consisting of money and notes, and other cvidences 
of rl~oncy due, which, together with what he had 011 h a r d  when 
he went to the dcferrdant's, arnountcd to the sum of $--. 
that  he slept in a room over the shop of the defendant, and 
the defendant's brother in the same room; that  or1 the night 
of the-----the brother made some trifling excuse for sleell- 
iug in a~lothcr  room, and ahout midnight he was roused from 
his sleep by the entrance of the defendant, with a candle ill 
one hand arld a lrnife in the other. After lowerir~g the window 
curtains, he came to his bed, charged him with having r o b b d  
11iln and threatened to kill him, if he did not give up all his 
property, which he did. The bill asked for an  injinlctioi~ aud 
sequestration, both of which were granted. The bill further 
charged that  the brother had been renloved froill the room by 
the defeirdant, that therc might bc no wiiness to the trans- 
action. The  dtfendant adillits by his answcr, that, b e i y  fnlly 
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satisfied in his own mind of the dishonest conduct of the plain- 
tiff, of his having plur~drred him, he took occasion to call upon 
hirrr a t  a late hour of the night, and charge him with having 
plundered and stoler~ from him a large amount; but denies 
he threatened to kill him, if he did not give up  the property, 
hut told hi111 he shonld expose and prosecute h im;  that  the de- 
fendant had been acting as his clerk for several years, and it 
was his settled and solemn conviction, that  he was, during tha t  
period, robbed by him, from time to time, of a large aruount 
of property, greatly larger than what he took from him. And 
that  he was induced to pursue the course he did, i n  order to 
save thc reputation of the plaintiff and the feelings of his 
friends and relations. I n  the opinion delivered in the case, 
npo1i the hearing of thc interlocutory order, the Court says 
"the rule of equity is, when an answer to a bill for an  iojunc- 
t'ion admits the plaintiff's equity, but seeks to gct r id 
of i t  by a new equity of his own, the injunctiorr must (601) 
be continued to the hearing, when the defendant will 
be a t  liberty to sustain his equity by testimony, if hc can. The 
defendaut has taken no testirnony, and the case is to be heard 
now, as it was upon thc defcndarit's inotio~l to dissolve the 
i r ~ j u n c t i o ~ ~ .  I f  upon the bill and answer, then the Court, by 
the rules of cqnity, could not dissolve the injunction, neither 
can they now, without testimony, give the defendant a dccrw 
I f  they could, they wcre very idly e ~ ~ ~ p l o y e d  in contirruing the 
i~rjunction to the hearing. The very reason assigned by the 
Court for their decrw, points out the ncwssity, on the part  
of the defendant, of bustairling his equity by proper testimony, 
before he can obtain a dccree in his favor. A n  answer, after 
replicatiolr, is  not rvidence for the defendant, except as i t  is 
made so by discoveries called for ill the bill, and which arc  
respor1si.i P to direct charges, or special irrtcrrogatories. Gillis 
o. I l / lnrt in, 17 N. C., 473. I t  is not likc one charging and dis- 
charging himscllf in thc same breath, standing as one adn~ission 
as if he had said, t rue 1 took the property fro111 yon, under 
thc circnnrstailcer mentioned,. but inlinediately returned i t  to 
you. But here the defcnd:mt a d n l i t ~  the truth of the  lain in tiff's 
charge, arrd introduces rww mattrr  or  new facts, constituting 
in his olri~rioii, his justification; and which is not responsive 
to any a l l ega t io~~  of the bill. This ncw and irresponsi\ c ma( tcr 
must not rest, for  its proof, upon tlie dcfenda~~t ' s  oath, but 
nmst bc snstained by proof cnliunde. Lady Ovrmodo 1 1 .  Hult  hin-  
sow, 18 Ves. Jr . ,  47. 

We do ]rot lrieali tn b~ imdcrstood as sayin?, if the defendant 
had s!~stained, bv proof, Iris allegations against the plaintiff, 
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that we should have permitted him to retain possessioil of the 
fruits of his violence. The cireumsta~~ces, as detailed by hirn- 
self, show a spirit of outrage and disregaid of all lawful re- 
straint, that can i ~ o t  be com~tcnanced in a court of equity. 
I f  ilre plaintiff had been guilty of the acts which he alleges, 
but which he does not charre as facts. the courts of iustice 

are open to hirn, andvthe evidence, which satisfied his 
(602) mind, might have satisfied the minds of a jury of his 

country. Those courts are still open to him. But he 
must, in the meantime, place the plaintiff in the situation, in 
which he was, before he forced from him his property. There 
is one feature of the case, which gives to the defendant's eon- 
duct a peculiar atrocity. I t  is the fact, alleged by the plaintiff 
and not denied by the defendant, that he caused hi3 brother 
to remove from the room of the plaintiff, where hr had before 
then qlept, on the night selected by him for the t rar~sacl io~.  
IIe took care to rernove out of the way the only person, who 
could have witriesscd the deed, and if he is now witl~out cvi- 
dence to sustain his statement of the transaction, it is his own 
fault. A deed so conveyed by fraud and violence, can not be 
countenanced by any court. 

An arglnnent is urged for the dcfmdant, that he gave the 
plainliff his bond for $1.869. and that this was a substantive 
contract, legalizing what had before been done. But the de- 
fendant admits that was a mere matter of form; for that he gave 
the bond to enable the plaintiff to satisfy his friends that the 
defendant owed him that sum, and, a t  the same time the plain- 
tiff executed to him an acquittal and release of the bond. That 
I-eleasr, if genuine, can amount to nothing as a defense in this 
cause, as i t  is clear that not a cent was paid by the defendant; 
and, indeed, this paper, under the circumstances, must br con- 
sidered as having been obtained by the samc nieams thc others 
were, namely, by what, in this Court, is considered nothing 
less than overpowering moral, if not physical, duress. 

The plaintiff must, therefore, be declared entitled to thr 
several bonds arid othcr securities obtained by the defendant 
from hirn, as mentioned in the pleadings. And it mnst be re- 
ferred to the master to ascertain what they were, and what 
sum or sums of money, if any, the defendant  lit^ collected 
thcreon; and who has the custody of the same; and let i t  be 
declared that the dpfendant is liable to pay to the plaintiff such 
\urn or sums of nloney, if any, which he may have received on 

airy of the said senrritics, mid to reassign to him such 
(603) of the scc~witics as yet remain ~lncollecttd. And let it 

be further declared that the plaintiff shall bring into 
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court the bond given to him by the defendant for the suln of 
$4,869, dated 3 October, 1842, lr~cwtiosled in the pleadings. in 
order that the same may be cancelled. 

Gitpd .  N ~ l r i , ~  U .  Robinson,  42 N .  C., 8 2 ;  H u g h e s  v. Jllnrlc- 
loell, 59 N. C., 76, 77; L o n g m i w  v .  TIcrndon,  72 N.  C., 631. 

SSMUEL MARTIN v. HENRY HAHDING, Admr., Etc. 

1. A creditor, may, by a proper bill, obtain accounts of the real and per- 
sonal estates of his deceased debtor, and a decree for payment of his 
debts out of the proper fund. 

2. But i f  he chooses to go on a t  law, and has the plea of "full adminis- 
tered" found against him, or confesses it, there is no ground for 
ielief as  against the executor or administrator, in equity, to s ~ t  
aside the verdict and judgment thereon, where the executor or 
administrator has been guilty of no fraud in misrepresenting the 
state of the assets. 

This was an appcal from the Court of Equity of BXAUFORT, 
at Spring Term, 1843, his Honor, Judge B a i l ~ y  presiding, 
overruling a demurrer, mhich had been filed by the defendant 
to the plaintiff's bill. 

The bill alleged, that some time in 1836, one Tilen Godley 
died intestate in the county of Braafort, possessed of some per- 
sonal property; that at  June Term, 1836, of the county court 
of the said county, letters of administration on the estate of 
the said Godley were duly issued to Henry Harding, 
the defendant; that the said Godley, at  the time of his (604) 

1 death, was justly indebted to the plaintiff in the sum 
of $97.97 cents, and that, after the death of the said Godl~y,  
and the taking of the administration by the said Harding, the 
plaintiff sued out a warrant, returnable before a single magis- 
trate, in his name as plaintiff, against the said EIarding, as 
administrator of the said Godlcy, for the recovery of the said 
debt: that. on thc trial of the said warrant, thc administrator 
pleaded "fully administered," when the plaintiff, having estab- 
lished his claim, the justice gave j~d~gmcnt  in his favor for the 
sum of $97.97 cents, with interest and costs, and returned the 
papers, as required 1j.y law, to the ncxt term of the County 
Court of Rc?iifort; that, at the said tern), the said Harding 
pleaded "fully administered," when thc plaintiff admitted the 

475 



I N  THE SUPREME C'OURT. r 35 

plea, and the j i i d g n ~ ~ ~ t t  of tlre justice was atfirnlcd, and a s c i r ~  
fncias .issued against the hcirs; that  a judgment on this set. fa.  
was obtained against the hcirs; that  rxccutions isued on this 
judgment, froin tern1 to term, when the shcriff finally returned, 
that  the lands had been sold for $25, enough to pay the costs, 
but not enough to pay ally portion of the debt;  that  there are 
no other laiids, desceudcd to the heirs, on which all executioil 
can be levied. The bill then states that  no portion of the said 
debt has been p i d ;  that, about the yeai- 1840, a large amount 
of personal property, consisting of slaves, bonds, notcs, money, 
etc., of the mlate of the said Godley, came to the hands of the 
said Harding, as adl~linistrator, to be administered, and that  
he has now in his possession an  ainount thereof, mow than 
snfficicnt to pay all the just debts of his said intestate. Thr 
bill then ar r r rcd  that the plaintiff had now no remedy a t  law 
against the said administrator, and prayed tha t  he might, out 
of the asscts, so rrceired rince the judgment a t  law, be drcreed 
to pay to tlw plaintiff his debt, etc., and for further relief. 

To this bill a general demurrer was filed by the defendm~t, 
for want of equity in the  lai in tiff, aud, the Judge below hau- 

ing overruled the demurrer, ail appeal was, by l eaw of 
(605) the Supclrior Oonrt, granted to this Court. 

I l o d r r ~ r r ~  for the plaintiff. 
X k a w  for thrx defeidant. 

T)ANIP:T,, J. Wc think that the ,Judge should ha l e  sustaiiwd 
the demurrer. The  plaintiff adtnits in his bill, that, a t  law, 
he conftwed the trvth of the d ~ f e n d a ~ ~ t ' s  plea of plene ndvninis- 
trcwit.  H e  then could proceed irr one of two ways, either to 
take a judgment qrrando, or sue a sc i r r  fncius against the hcirn 
to subject the land. H e  deliberately chose the latter course. 
And the circu~~lrtnr~ce,  that thi, I m d  did not lroduce enough 
to satisfy his judgment, miry be to hirn a misfortntie, but we 
can not see that  it is  one of those r r ~ i s t n k ~ s ,  that  a court of 
equity can relievc agail~st. Tatum 1 1 .  Tatrim, 36 N. C., 113, is  
not an  authority for the plaintiff. There the two slaves gillen 
by thc debtor to Dudley T a t u ~ r ~ ,  who afterwards became ad- 
n i in is t~ator  to the debtor, were sought to be subjected by the 
creditor, only after all the other assets, and all the lands, which 
had d e ~ c e l r d d  to t l ~ e  lrcirs of thp drbtor, had been exhausted. 
The  said gift of the two slaves by the debtor. then and the11 
only, waq ascertained to be void and f r a u c h ~ l ~ n t ,  under the 
\tatutc. 0 s  10  tlw 0i.editor rcckinq pymei l t  of his debt. The 
(1rnlt.c of tlicl tn-o ~ l n ~ c s  had, i n  cqnltv, a right to stand behind 

476 
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all the gennal  assets, and dso  all the lar~ds descended to thp 
heirs, until they were exhausted, bcfore he should bc called 011 

to surrender the said slaves to pay creditors. He stood like :I. 

specific lcgster, and had a right, ill equity, to call in aid all 
the general assets, :md also all thc lands descended to the heirs, 
to pay debts, bcfore hc should be compelled to give up those 
slaves to the creditors of his donor. And, furtheri~~ore,  in 
T a h n  v.  Taturn, the defendants did not rely, in their answer, 
upon what had been found on the issue in the court of law. 

A creditor may, by a proper bill, obtain accounts of the per- 
solla1 and real estates of his deceased debtor, and a de- 
cree for the payment of his debt and those of others (606) 
of the proper fand. Simmons 71. Whifa7wr, 37 N. C., 

,129. Bixt if he chooses to go on at law, and has tbe plea of 
fully administered found agdnst him or confcss it, we sec no 
possible ground for r ~ l i c f ,  in equity, against the vcrdict and . 
judgmcnt thereon, where the executor has been gnilty of 110 

fraud in misrcpresn~ting thr state of the assets. Tt is not 
s~lffici~nt, for example, as a ground for coming into equity, 
that lllc creditor has discovered that the executor had assets 
at the tirne of the trial at law, which he did not disclose and 
tho creditor did not thcn know of or prove; for the executor 
is not bound to givc evidence against hinlself at  law, and them 
were methods by which the creditor might have had the dis- 
covwy, if he had thought proper to resort to them. Bui if he 
proceeds uporr his omrr judgment, at  law, the result niust bind 
him, as in every other case of concluding persons by verdicts 
and judgments. For the prcsent bill is merely an attem1)t to 
get a new trial of the plea of frilly administered, or rather 
l o  avoid tlw effect of thr prcsent plaintiff's admission of it, 
without showing fraud by the administrator, and upon the irlerc 
ground that he had not fully administered. The effect of sus- 
taining the bill woi~ld be, that a finding upon that plea con- 
cludes the executor, but in no instance concludes the creditor; 
and that the creditor, after taking his chalxes, at law, of fixing 
the executor with assets, because he may not be able to prove 
some disbursement, and the chances having turned out against 
hirrr. may then ask that discovery and relief from a court of 
equity, which he might at  first have had for himself and all 
thc creditors. There is no l)recedcnt of such a bill that we know 
of, which supplies a strong argument against it. The questloll 
of "fully administered" is in its nature a legal one, and though 
courts of cquity, for the sake of the discovery and the b ~ t t e r  
remedy ;11 taki~rg the aecouiits and applying the assrts, does 
assume jurisdiction of it at  the propcr period, yet, after the 
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parties h a w  s~lbrniited Ihc question to a legal tribunal and 
had its decisioi~ on it, the court of equity ought not to 

(607) undertake to revise that decision, or try the qnwtion, 
de  novo, a second time. 

PVR C1~1213~r. REVERSEL) AND DEMURRXR SUSTSIXEII 

WIT11 COSTS. 

Cited C'clrrici a.  Ilnnrpton, 33 N.  C., 311; ?lTilson v. high, 
39 N.  C!., 100; Powell v. Watson,  4 1  N. C., 96 ;  Stoc.b.fon v. 
Eriggs,  58 N. C., 314; Wadsszuorth v.  D a ~ ~ i s ,  63 N .  C., 2 5 2 ;  
Wilson 1,. Ilyrrurn, 92 N. C., 723; Wilson v. P e c ~ r s o ~ ~ ,  102 N. C., 
310; f:iiilford I > .  (i(~orqia Po., 112 N. (:., 43. 

RICHARD PARISH, for hiinself and others, v. DISON SLOAN et al. 

I.  W h e ~ e  a plaintiff files a bill to securc the payment of his own debt out 
of property he alleges to  have been fraudulently conveyed by his 
debtor, and states that  be fileg i t  for his own benefit and for that  of 
othei creditors, whom he docs not make parties, Ihis is no cause of 
demurrer. 

2. When a fact, assigned as  the cause of demurrer, doe? not appear in the 
statement of the bill, the demurrer will, of course, not be sustained. 

3. Equity will not permit a plaintiff to  demand, in the same bill, several 
distinct matters, differing in nature, against several defendants, 
but will in such cause sustain a demurrer for multifariousness. 

4. But when one general right is claimed by the plaintiff, though the indi- 
viduals made defendants have separate and distinct rights, yet they 
may all be charged in the same bill, and a demurrer for that  cause 
~v i l l  not be sustained. 

This was an appeal by permission of the Court, from an 
interlocntory order of the Court of Equity of SAMESON, at  
Spring Terni, 1845, his Honor, tTudge Pearson presiding. 

The plaintiff states in his bill, that, at  the July Term of 
Duplin County Court, he obtained a judgment against 

(608) Dixon Sloan for the sum of $395, upon which an exe- 
cution issued, and that no property of said Sloan, either 

real or personal, could be found to satisfy it. 
The bill then states that B m a  B. Chesnut, George W. Robin- 

son and David Murphy, are, each, jud,mcnt creditors of thc 
said Sloan, and that no property can be found with which to 
satisfy them. 

I t  charges thai, Dixon Sloan being largely indebted, cxecu- 
tion5 were dilly issued, and were levied on certain negroeq, 
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whose narnrr are set fort 11, and which, on 19  May, 1841, u7erc 
sold by the ?heriff' of Duplin, when certain of them were pur- 
chased by tlie defendant Faison, and the remaining by Danicl 
C. Moore. On the same day, Dixon Sloan bargained and sold 
others of his slaves to the said Faison, upon an agreement that 
he, Faison, should convey the ncgroes purchased by him. a t  
the shcrifl's sale, to David D. Xloan, one of the defenda~its, 
in trust, for the use of Catharine Sloan, the wjfc of the said 
Dixon, during Ircr life, and after her death, to the uqe of her 
children, the other defendants. This transfer, i t  is allcgcd, 
was nladc in fraud of the creditors of the said Dixon, and to 
cover then1 from all executions against him, the said Dixon. 

The bill further charges that Dixon Sloan was indebted to 
divcrs other persons, and that John C. Moore, being his surety, 
a mortgage deed was, on 20 July, 1841, executed by the said 
Sloan, conveying a number of negrocs lo the said Moore. to 
secure and pay said debts; and that, on 1 April, 1842, the same 
Dixon Sloan mortgaged by deed to the said John C. Moore, 
othcr certain ncgroes, for thc purpose of securing another. 
creditor. I t  then charges that all the debts, so secured by said 
mortgage, were paid by the said Moore, by the sale of a few 
of the said negroes so conveyed. Thc bill prays that the plain- 
tiff and the said Arna B. Chestnut, Robinson and Murphy, may 
have satisfaction in the first place, out of the negroes mort- 
gaged to John C. Moore, which r c m ~ i n  in his hands after dis- 
charging the debts so secured: and if that fund should 
prove insufficient, then out of the negroes convcyed to (609) 
David D. Slo:tn, by Faison, in trust for Mrs. Dixon and 
her children. 

To this bill the defcndants severally demur, and for cause of 
demurrer say: 1. That Arna R. Chesnut, George W. Robinson 
and David Murphy, are not parties to the bill, and yet the 
plaintiff Parish prays relief for them; and 2. That the 
bill charges that the sale, made by the Shcriff of Sampson, 
was fraudulent and void, as against the creditors of the said 
Noan, as being made without consid~ration, though it alleges 
the salc was made to pay dcbts due from him; and 3. That the 
bill is milltifarious in this, to wit, that it seeks to subject the 
equity of redemption of said Sloan in the slaves mortgaged 
to Daniel C. Moore to the payment of the plaintiff's claim, 
and also thc slaves sold by the sheriff of Dixplin to William 
Faison, although ihe titles of the several defendants to the 
two sets of slaves have no connection whatever, and the several 
defendants have no interest in  common, in  the matter in contro- 
rersy. No more of the bill is set forth, than is required to 
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show the a1)plicatiou of the several ciluscs of dcrnurrer assigned. 
The demurrcr wag overruled, and thc tlefnlda~rts allowed an 
appeal to this Coart. 

W u w e r ~  Winsloto  for the plaintiffs. 
Reid for the defendants. 

Nmn, J. The caure first assigned in the denlurrer is an- 
swered by thc demurrer itself. I t  is, that the plaintiff has 
asked the Court to provide for the relief of Chesnut, Robinson 
and Murphy, who are not parties to the bill. A demurrer is 
an allegation of a defendant, which, admitting the matters of 
fact alleged by the hill to be true, shows that, as they arc 
therein srlt forth, they are insafficient for the plaintiff to pro- 
ceed upon, or oblige the defendant io answer. Now thc plain- 
tifl asks relief for himself, upon a state of facts, which, if true, 
clearly elltitles h i m  to rtlief. His officiously aslriiig the aid of 
the C'ourt, for others, who are not parties to his bill, and do 

not ask i t  for then~selvt~s, ceiltainly ought not, and can 
(610) not, deprive him of his right. It is a n  equitable, as 

well as legal nlaxim, that ut i le  ppr i n u i i l ~  rmL uitialur.  
This is all insufficient causr of demurrer to the whole bill. 
being too broad. The second cause assigned is, as to the sale 
madc by the sheriff to Faison. Th? demurrer alleges that the 
bill charges that salc to be fraudulent, though made lo pay 
the just debts of Dixon Sloan. The statements of the causes 
of demurrer are nothing more than references to thc bill, a ~ ~ d  
an enumeration of the objects appearing on its faec;.artd, heilce, 
thc first question in considerirlg a causc assigned in a dem~lrrer 
ever is, is it true? Does the bill contain tllc statement as 
alleged in the den~urrer?  Redes., 11. 156. 

Upon cxail~inatio~i i t  clearly appears that the bill did not 
intend to charge, and in fact docs not charge, that the sale 
by thc she+ was fraudulml. The charge is, that the convey- 
ance of Faison to David Sloarl, in trust for Mrs. Sloan and her 
children, was in fraud of the rights of the creditors of Dixon 
Sloan. Prom anything appearing on the face of the bill, Faison 
is a bona fide purchaser of the eight ncgroes, a t  the sheriff's 
sale; and the allegation of fraud, in this particular, is ronfined 
to his conveyance to David D. Sloan. The fact then is not 
stated in the demurrer, and the bill is free from the objrction. 

The principal cause of demurrer. is the third assiped, and 
is fo r  inultifariousncss. Equity will not a lhintiff  lo 
demand, in the same bill, scveral distinct niattprs, diffcrirtg in 
n a f w e ,  against ssvcral ddendants, for this would bc to exposc 
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each defendant to unnecessary cost. Thc pleadings ~ ~ o n l t l .  
necesarily be spread out by the statement of .the several claims 
of the other defendants, with which the co-defendants could 
have no connection. I n  such a case, the bill is demurrable. 
But when one gclieral right is c.laimed by the plaintiff, though 
the individuals, made defendants, have separatc and distinct 
rights, yct they may all be charged in the saulc bill, and a de- 
murrclr for that cause can not bc sustaiucd. Buckle 11. Atlas, 
2 Tern., 37; S ~ y r n o r  21. Rcnndt, 2 Atk., 484; Adair v. iV. R. 
Company, 11 Ves., 444; Carlisle v. Wilson, 13 Ves., 294; 
Du7ce of Norfolk 11. Myers, 1 Mad., 83; 1 Jac. and (611) 
Walk., 369. 

Thus, where the plaintiff claims a general right to the sole 
fishery of a particular river, he may file his joint bill against 
all persons claiming sevcral rights in  the fishcry, as occupiers 
of the land adjacent to t,he river, or otherwise, Mayor of York  
I?. Pilki~lgton, 1 Atk., 282. So also for the infringement of 
a cop~ripght  or patent. D i l l ~ y  v. Doig, 2 Ves. Jr., 486. Thcse: 
c3ases show that, when one general legal right is claimed against 
scvei-al distinct persons, though t h ~ i r  rights are different and 
distinct from each othcr, they may still all be joined in the 
sanle bill. I n  this case the plaintiff claims one general legal 
right against all these defendants. His allegation is, that all 
the ncgroes are the property of Dixon Sloan, so f a r  as he is 
concerned, and constitutes one fund for the payment of his 
debts. The deed made by Faison to David Sloan, being for a 
valuable consideration proceeding from Dixon Sloan, i t  is as 
if nixon Sloan had himself made the conveyance. I t  is a 
voluntary settlement, made hy him, upon his wife and children, 
and is therefore fraudnlclit and void against his creditors, pro- 
vided their debts can not be paid without resorting to it. Mor- 
gan 11. ~ ~ e C l e l l a n d ,  14 N. C., 82. The bill charges that the 
plaintiff is such a creditor, and states that, at  August term, 
1835, of Sampson County Court, Dixon Sloan was appointed 
guardian of the infant children of --- Chestnut, and gave 
bond with the plaintiff as his snrcty. On 17 November, 1841, 
suit was brought on the bond against the plaintiff and Sloan, 
and a judgment obtained, and the execution levied on the prop- 
erty of the plaintiff, and he was obliged to pay it. Qe, there- 
fore, claims to be substituted to the rights of the wards of 
Dixon Sloan, and as a creditor at the time the conveyance was 
made by Faison. And thc demnrrer admits thcse fads .  The 
negrocs then, so conveyed to David D. Sloan, remain liable to 
pay the plaintiff's claim, provided other property of the said 
Dixnn can not be found subhect to the debt. The mortgages 
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to e J ~ h i ~  C. Moorc, for all that appears on the bill, werc ~ l a d e  
Fona fide; but i t  is alleged that the debts secured by 

(612) then1 have been paid by Moorc out of Ihz proceeds of 
the mortgaged negrocs, and that several of them still 

rcrnain in his hands unsold. I f  so, a trust has resultd to 
Dixon Sloar~, and John C. Moore holds the nnsold negroes as 
his trustee. Harrison P .  I :ul l lc,  16 N. C., 637. In such case, 
after thc payrnerrt of the debts secured by the mortgage, thc 
bargainor's interest is, in  equity, subject to the payment of his 
debts. I t  was necessary for the plaintiff, before he could sub- 
ject the slaves in the hands of David I). Sloan, to show that 
there was no prolwrty of Dixon Sloan, out  of which his claim 
would be satisfied. To do this, John C. Moore was a necessary 
party. I t  is, indeed, highly to the interest of the wife and 
children, that they should be made partier, as they are enabled, 
thereby more effechially to guard their own interests, by seeing 
that thc funds in the hands of ,John C. Moore is properly 
accounted for, and properly applied, irl exoneration of thwl held 
by thcir tmqtrc, David D. Sloan. 

C i k d :  H u g q i ~  C. Hill, 96 N. C., 306; Fishel- v. Trztst Go., 
133 N. C., 225. 

(61 3 )  
JAMES M. SMITH V. THOMAS HARKINS et al. 

1. An individual can not, of his own authority, cstaMish a free bridge or 
ferry across a strcarn, so as to impair the profits of a toll bridge or 
ferry authorized by the county rourt and already crected and used 
by another individual. 

2. The property in such a franchise, though granted for the benefit of the 
public, is private in Che individual grantee, and he may not only 
sue a t  law to recover damages for an infringement, but equity will 
enjoin an unauthorized interference with his rights. 

3. The county court is the sole judge of what the convenience of its county 
requires in relation to roads and bridges, and can take such order in 
relation to them as in its discretion i t  may sec fit. 

4. Where the person claiming an exclusive franchise to a. road or ferry 
can not show the original order granting it, but shows that  he and 
those under whom he claims have enjoyed i t  for more than forty 
years, and that  the county court has fised the rate of toll on it, his 
title to i t  can not be disputed. 
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5. The fact of the county court fixing a rate of toll is, perhaps, coriclusive 
evidence that the bridge or ferry was established by the cour~ty 
court, the proper authority, according to our act of Assembly, Rev. 
Stat., ch. 104, sec. 1, for settling and cstablishing roads and ferries. 

6. Forty years omission, by the owner of a ferry, to furnish the public 
with the. service due from him, must arnount to a surrender of his 
right to the exclusive franchise. 

7. The act of 1806, Rev. Stat., ch. 104, sec. 28, which allows a bridge to be 
built instcad of keeping a ferry, can only apply to a ferry actually 
existing and in use a t  the time of substituting the bridge for the 
ferry. 

8. When a public road is laid out, the oversecr is only required to coil- 
struct such causeways and bridges as can conveniently be done by the 
hands allotted to him, in the time ordinarily employed or requiied 
in working on a public road. 

9. Riidges over a. large stream, or ferriei, must bc established by the 
county court. 

Appeal from an interlocutory order of the Court of Equity 
of BUNCORIDE, at Fall Term, 1844, his Honor, Judge 1:ultle 
presiding, directing an injunction, which had been granted in 
the case, to be continued to the hearing. 

The bill was filed in May, 1844, and a supplemental 
bill on 15 June, 1844. They state, that upwards of forty (614) 
years before, a public ferry was established across the 
French Broad River in Buncombe County, on the State road, 
leading from Ashvville to Waynesville, in Haywood County, 
lo Macon and Cherokee counties, and to Georgia; and that it 
is situated about 1 1-4 miles from Ashcville, and was originally 
granted and owned, and kepi by Edmund Sams, who then owned 
the lands on which the ferry was established, and afterwards 
sold the land and ferry to one John Jarrett, who, in the year 
1830, sold the same to the plaintiff: that Sams, Jarrett, and 
the plaintiff have, in succession, during the periods of their 
respective ownerships, continually kept the fcrry up and wcll 
provided with boats and hands and transported all passengers, as 
in duty bound; that in 1801, the County Court of Buncombe 
rated the said ferry as the ferry of the said Sams, who was 
then jn possesion of i t ;  and a copy of tllc order is exhibitcd with 
the hill. T ~ P  bills then state, thai in 1833, the plaintiff, then 
owning and occupying the land and fcrry, and believing the 
public convenience and his own interest would bc promoted by 
having a bridge instead of the ferry, crccted a good and sub- 
stantial bridge, and llath continually kept the same in good 
repair for all such passing, as is required by the public, a t  
rates fixed by the county court in April, 1834, a copy of which 
order is exhibited also, which allows the tolls to the plaintiff, 
as the owncr of the bridge. 
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The bills state, that besides the sun1 paid originally as the 
purchase-money for the land and fcrry, the plaintiff has laid 
out in the building and repail.ing the bridgc. the sum of $2,000; 
and that the road on which it is situatc,d is inuch traveled, 
and the bridge greatly rcsortcld to for pssage by wilgons, carts, 
carriages, and passengers on foot and horseback, and yields 
the plaintiff much profit. The bills further state, that the de- 
fcndant Dever, and, as the plaintiff believes, other persons, 
whose names arc not linown to liim, h;we subscribed funds and 
entered into an agrce~irent among thertlselres to erect a new 
and free bridge oovc the French Broad ltiver, about tm7o miles 

above the plaintiff's bridge, and have employed the other 
(615) two defmdants, IIarkirls and Cnlbertson, to build the 

same, and they had collected timber for that purpose at  
the spot, and had commenced thc bridge. . The bills further 
state that there is no public road established on either side of 
the rivcr to the place, where the projeded bridge is to stand; 
but that the persons, through wwl~ose land a road would pass on 
the wesi side of the river. had aimlicd to thc county court and 

1 .  

obtaincd at  the preceding twm an order appointing a jury to 
lay one off, but that it had not yet been done; and that no 
order had been obtaincd by the defcndants or any othcr person 
from the county court for thc, blxilding of the new bridge, and 
that the defendants were proceeding in the work without any 
lawful authority. The bills then charge that the plaintiff's 
bridge is a good and suficient one, and duly attended to, for 
the acconimodation of the public; and that the distances be- 
tween any given points on the different sides of the river, to 
and from which persons desire to pass, will not be materially 
different either way, except to a fcw persons, resident on the 
opposite side of the river above the bridges, who may wish to 
pass to or from Ssheville; and, therefore, that the new bridgc 
is not necdcd and will not be useful to the public, except in 
the single particular of enabling persons to cross the river 
without paying to the plaintiff the reasonable tolls allowed him 
by the county court. The bill further states, as evidence that 
the new bridgc would nbt be useful, that prior to the establish- 
ment of Sams' ferry, there was a ferry at  or near the point, 
where i t  is intcndcd to build the new bridgc; but Ihat Sams' 
ferry proved so much more convcr~icnt than the other, and the 
roads to it were so much nearer and better, that very sbon the 
other ferry was discontinued and the roads to it abandoned, 
and that they have remained out of use about forty years. 
And the bills further change that the sole object of the de- 
fendants in erecting the said bridge, is to make it free, with the 
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intent to divert the travel from the plaintiff's bridge, and thereby 
diminish his tolls and profits, and impair the value of his 
franchise and property. 

The exhibits referred to in the bill are orders of the 
county court, as follows : 

"At a court, etc., on third Monday of January, 1801. 
(616) 

Ordered, that Edmund Sams' ferry be rated as follows : Wagon . 
and team, $0.50, etc." 

"At a court, etc., on, etc., April, 1834. Ordered, that the fol- 
. lowing rates of toll be allowed James M. Smith for crossing 

his bridge, to wit, etc." 
The prnyer is, that tbe defrndants may be restrained by 

injunction from building the bridge and allowing persons to 
cross thereon. And, upon the usual affidavit of the truth of 
the allegations of the bill, the injunction was granted. 

The answers admit that Sarns, Jarrett, and the plaintiff, 
I were succcssively in possession of the ferry ac.ross the Frcmch 

Broad Eivcr, up to 1833, and that then the plaintiff built his 
bridge a t  the samc place; but state that the defendants do not 
know that the ferry was established forty years beforc, accord- 
ing to law, nor that Sams sold it to Jarrett, nor Jarrett  to the 
plaintiff; and that as to those matters, the defendants are un- 
able to state any bclief. The dcfendants admit, that in 1833, 
the plaintiff built his bridge, and that i t  was required by the 
public convrnience and had been long before; but thcy deny 
that the plaintiff's motive for building it was to promote the 
public convenience, but, rather, his private profit by the tolls 
and the use of i t  in passing to and from his mills and other 
cstates on both sides of thc river. The defendants adrnit that 
the bridge of the plaintiff was well built, and is kept in good 
condition ; hut say they believe the first cost and repairs ought 

1 not to have exceeded $1,600, and that the same has been long 
ago reimbursed to the plaintiff; for that, besides the use of i t  
by the plaintiff and his people, he has in eleven years received 
in money, by way of tolls, the sum of $4,800, which exceeds the 
sum of $400, in anriual income. 

The defendants further say, that the upper ferry formerly 
kept a t  the place, at  which thcy propose to build a bridge, was 
thc first that was established on the river, and was granted to 
Joshua Jones; and to the answer is annexed a copy of 
an order of the County Court of Buncombe, made at (617) 
April term, 1799, as follows: ('Ordered, that Joshua 
Jones' ferry be established and rated as follows, to wit, a loaded 
wagon, etc.," and ihcy deny that it was ever annulled or dis- 
continued according t o  l a y ;  but admit, "that for many years 



no 1-cpdar fcrry boat had been kept there." Tl~eyv h ~ r t h e r  
state that the roads to the public were occasionally used by 
persons living i n  tlre neighborhood at such times as the river 
was fordable; and "that eight years ago the county court granted 
the said ferry to one Robert Murray, who had purchased froin 
Jorrcs the land on which the frm-y had formerly bcen ; but that 
such order was, by olnission of the C l ~ r k ,  not entered of record. 
The defendants further state, that sinw the bill was filed, the 
county court had passed orders for a load, on each sidr of the 
river to the place where the said bridge is to br ercctcd, and . 
a jury has laid each of the111 olf to the river and itlade a re- 

>re were port, which was approled by the Court, and that thc 
overseers appointed to open them and keep them np as public 
highways. 

The defendants further state that a bridge at  the place of 
Jones' old fcrry would be highly useful to the public; and the 
answers sclt out in debi l  the spver.al public places, to which 
the road by that placr would be nwrer and better thail that 
by the plaintiff's bridge. They say, thd t ,  in consrquelm thereof, 
a subscription had been mad? to build the proiccted bridge 
aud the defendants crlgagcd to superintend or do the work; 
and that i t  was and is intended, if allowrd to be built, a free 
bridge. They admit, ihat i t  will divert a part of the travel 
from the plaintiff's bridge; bnt they say that i t  will not dirnin- 
ish his rweipts more illan $220 yearly; so that he will still 
have an income from tolls of $150, and his own passage, which 
is valued at $150 more, uiaking $300 annual gain or saving; 
and, therefore, the defendant9 insist that thc erection of the 
bridge would not be such an injury as the conrt ought to re- 
strain, inasmuch as the plaintiff would still be well compensated 

for all outlays and the performance of all duties to the 
(618) public. The answers furtlrcr state, that, a t  the solici- 

tation of the community, Robert Murry agreed to per- 
mit a bridge to be built over the river in lieu of the ferry. to 
which he was there entitled; and that under such perniission 
the contract was made with the defendants, Harkins and Cul- 
bertson. And the answers frankly submit that the defendants 
have a rig111 to build the bridge orcr thc river, as a part of the 
highway or road authorized by the county court; and that, 
although they have no anthority to receive gay for passing the 
bridge, t11c.y have tlre right to build at  their own charges a free 
bridge for the accommodation of thc public by the coilsent of 
the owncr of the land on each side of and in the river; or, 
at  all events, a t  the point designated in lieu of thc ferry cstab- 
lished there, upon the permission of Mnrray, the owner of the 
ferry. 
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The plaintilLf read a deed f r o ~ n  Rcli~lund Sanls to John Jar-  
rcJtt, dated 7 January, 1817, for a tract of land, situate on the 
French Broad, and conlaining 350 acres on both sides of French 
Broad, described by metes and bounds, some of which al)pear. 
to bc the same with parts of ihe boundaries describrd in the 
first deed. 

Badger for the plaintiff. 
Francis for the defendant. 

RUFFIN, C. J. I n  deciding on t,his appeal it is to bc 1)oriw 
in mind, that the question did not arise on the hearing of the 
cause, whether there should be a perpetual injunction ; but the 
qnestion is, merely, whether. the injunction shall bc coritiuued 
to the hearing. 

I t  is a dodrinc of the conlrnon law, that if a ferry be erected 
so near an ancient ferry on the same stream as to draw away 
its custom, it is a nuisance to tlie owner of the old one. 3 
Black., 216. And i t  was held by this Court in the case of 
Long 7l. Rccrrd, 7 N.  C., 57, that in such a case an action lies 
for the owner of the fir& ferry, against the owner. of' tlie 
new one, although the latter be.a free ferry; for the in- (619) 
jury to the plaintiff was not in the gains of the drfend- 
ant, but in drawing away the trar~el, and thcreby diminishing 
his tolls and the value of his franchise. The reason for this, 
as given by Mr. Rlacl~stoi~e, is, that the owner of a ferry is 
bound to the public to keel, it in repair and readiness for the 
easc of the citizens; and that he can not do, if his franchise 
niay be invaded, or if the income of the ferry may br curtailed 
by diverting passengers by irleans of a rival unauthorized estab- 
lishrrient of a like kind. Therefore, although thc public con- 
venience is the occasion of granting franchises of this nature, 
and, for example, the ferry established, or the chartered, 
is publici jmris, yet the property is private; and, conseqnently, 
arr injury to it may be the sulnject of an action. For. no person 
could bc expected to serve the public by bestowir~g his timt, 
labor, and lilonPy in estahlisliillg a ferry or erectirrg a bridge, 
if its value codd be imniediately destroyed by the capricc or 
Ilialice of prirate persons in adopting nreans of drawing away 
the custon~ to some establishment of their own. It is, then, 
truly the intercst of t h ~  public, as well a& an irrstance of tht> 
private justice due to an individual, that the public grant of 
franchises of thiq kind should bc protected by being held to be 
exclusive il! the grantee, unless legally and duly ordcred othcr- 
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wise by the public authorities. IIence, not only did the com- 
mon law give redress for an invasion of the franchise of a 
ferry by an action: but upon its being found that such redress 
was not adequate, equity interposed the more effectual remedy 
and restraint of injunction. I t  is obvious, that, from the difli- 
culty of proving the extent of the illjury from time to time, 
and .from the constant litigation arising out of the repeated 
invasions of the right, that must he naturally expected from 
a rival erection, the relief ill equity is highly salutary, and, 
indccd, is the only remedy that has any pretensions to be 
dcenied adequate. The cases are numerous of redrcss in that 
method. In a case in the Exchequer, Lord Hale presiding, the 
owner of land on both sides of the Thames set up a ferry threc- 

quarters of a mile fro111 an ancient ferry, and there was 
(620) a decree to suppress i t  on the bill of the owner of the 

old ferry. 2 Austrutlr, 608. The doctrine has, indeed, 
been extended to all exclusive grants or franchises, of which 
one is in the actual possession, and there is no fair douhi of 
his title. Bush v. W ~ s t e r n ,  Prc. Ch. 530; Whi tchurch  o. Hsde, 
2 Atk., 391; (?roton T w n p i k e  ,u. R y d e r ,  1 John C. C., 611 ; 
Newburg Turnpike v. Millrr ,  5 John C. C., 101. The same 
principle was acted on in this State in Long  v. Beard. 6 N. C., 
337; 8. c., 4 N. C., 654. I t  is. tnxc, that there the dcfcndant 
received pay and therein expressly violated the statute; but 
the rrlicf would have been granted without that circuiurtance, 
upon the gencral principles stated in the latter part of the 
opinion. And, in N ~ u b u r g  I'wnpilce v. Miller. m s p ~ a ,  ihe 
remedy b r  injunction TVILS used to Suppress a free bridge, in a 
case like the present. We consider, then, the law of the case 
quite well settled. The only questions, further., are, whether 
the plairltiff is entitled to the franchise, of which hc is in pos- 
session; and whctlrcr the defendant has shown any right to 
disturb the plaintit?" or divert his custom. 

I t  is true, the plaintiff doth not show an express grant to 
himself, or wen to any one, under whom he claims, to  keep a 
ferry over the French Broad. But by the Acts of 1779 and 
1784, the power to appoint and settle fcrries and to rate then1 
is conferred on the county courts; and, therefore, the rating 
of Sams' ferry in 1801, can bc no less, by implication, than 
the settling i t  then, or, at  the least an admission that it had 
been before dome by some order not new found; for ar the 
appointing and the rating are legally to be thc acts of the same 
body, the rating a ferry, as then existing, imports that it thus 
existed by leave of that Court, and, therefore, IcgAlly exiqted. 
Then the bill states, that, from that day to this, Saps,  Jarrett, 
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or the plaintiff has, in snccession, been in  the uninterrupted 
possession under that grant and subsequent conveyances. The 
answers admit the possessions as charged, and they do not 
deny the grant nor the mesnc conveyances, but say only that 
the defendants have no knowledge nor belief on those points. 
But an injunction can not be dissolved on an answer 
of that kind; which barely hesitates to admit the plain- (621) 
tiff's title, and will not venture to deny it. We have 
said, indeed, that we consider the grant of the ferry, originally, 
silfficicntly established by inference frorn the recopition of i t  
by the county court. But if there were any dolllot of that, the 
subsequent exclusive and notorious enjoyment for forty-four 
years places the title above all qucstion, if the different posses- 
sors have been in  on the same title. As to Sams and J a r r ~ t t ,  
it explicitly appears to have heen so; for the deed of the for1nc.r 
to the lattrr  expressly conveys the ferry. As far  as we can 

\ collect frorn the description in the deed of Jarrett  to the plain- 
tiff, the and conveyed includes that on which the ferry was 
established, which, if that be true, passed with the land. The 
plaintiff swears that such is the fact. I t  is probably so, judg  
ing frorn the admissions in the answers, that from the date of 
that deed Jarrett  left, and the plailltiff has been in possession. 
I t  may be necessary, perhaps, on the hearing, that thc plaintiif 
should establish this point more distinctly, as he may do by a 
survey and other means. But as he has had no opportunity 
yet to take proofs, and the motion to dissolve the injunctio~l 
is heard on the pleadings and exhibits alone, and the answers 
do not d m y  the-titlc, we must assume for the ])resent, after 
so long a possession, 11nder apparent color, that the plaintiff's 
title is good, especially as the county court has also in 1834 
rated the bridge built by the plaintiff in lieu of the ferry, 
therciil calling the plaintiff the owner. I t  is next to be ob- 
served, in order that it may be understood that the right to 
the ferr,y gives the plaintiff the right to the bridgc and to dc- 
mand tolls a t  it, that the Act of 1806, Rev. St., Ch. 104, scc. 28, 
expressly authorizes the proprietor of a ferry, who shall prefer 
building a good bridge, instead of keeping the ferry, to do so, 
under the same right and in the same manner by which the 
ferry is held, with a proviso, that the tolls map be regulated 
by the county court, so that a greatcr advance on thr tolls above 
the ferriagcs than 25 per cent be not allowed. 

I t  is further to be considered, whether thc defendauts hare 
shown any right in themselves, to encroach on that of 
the plaintiff by drawing away travel to another ferry (622) 
01- bridge. They allege sncli right upon several grounds : 



First. They say that they have the privilege of making thcnl- 
selvcs 11seful to their fellow-citiecws by t11e donatiolr of a bridge, 
that inav bc passed without toll; and that even therr the plaiil- 
tiffs' tolls will not be diminished I I I ~ W  t l za~~  about one-halF, 
and that the iircoiile will still be a fair I-cn~uncration for hi, 
outlay on the bridge This prefcnsio~r has bee11 already co~i- 
sidered in discussing the grounds, on whicah both law and equity 
give a rcnledy to the proprietor of a franchise like the' plain- 
tiff's. The case of Mewhurg T u r n p i k e  v. Xi l ler ,  supra, was 
that of a Srw bridge, and i t  was put down. So, in Long v. 
Rrarcl, 7 N. CI., 57, t h  ferry was laid in one count to be free, 
and the judgment was affirmed; and to the argument, that 
such a ferry was for the public good, i t  was replied that the 
public could think nothing for its good, which was an injury 
to an individual by ruining his property. P r i ~ a t e  persons 
may dedicate their. land or other property to the public use; 
bnt not so as to impair and injure exclusive i*igh'rs previously 
granted by the public to a citizcn. To authorize such all infcr- 
ewe  they iilust show, not only their own williilgncss to pro- 
mote the c ~ i z ~ ~ ~ i ~ i e n c e  of the conlrnunity, but t l l ~  acceptanc~ 
thereof by the regular organs of the public, the constituted 
inithoriticxs. Without such sanction, the action of individuals 
is not only officious, but must be decmed to be opposed to tlrc 
will of thoscx authorities, the true public, in a legal sense. For 
the 1ri:lking and regulating roads, ferries and bridgm, are the 
proper subjects of political action, and are necessarily governed 
by the will of the law-making power, or of those to wholn it 
may be delegated. In such a case as this, authority to erect a 
new bridge might well he refused, upon the groundr of the 
gross injustice to the plaintiff, who had already laid out his 
capital for the acconmodation of the public, npon the good 
faith of the public. Resides, although t h ~  defendants might 
b~ willing to build a bridge at prescnt, what security is there, 
that they would keep it u p ?  The ilumcdiate effect of their 

bridge is to render the plaintiff's too ~n~profitable to be 
(623) worth his caw, and it goes down. When the new hridgc. 

decays, the plaintiff or any other persoil can not be 
expected to trust the public faith so far  as to build anotlrcr toll 
bridge, which niay again bc rendered of no value by a rival free 
bridge, and the defendants will be under uo obligation lo re- 
build their bridge; and thus the charge will be thrown directly 
OII  the public or conntv, treasury, or tlrc public will be witllout 
a bridge altogether. The truest policy, therefore, as well as 
good faith to the plaintiff, might forbid the county court from 
gmntirig the defendant., an order for their bridge; and we 
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must take it. that thc def~ndnnts so understood, else they would 
have applied for an order. For it can not be doubted, that 
in  our law the whole subject of ferries and bridges is under 
the control of the several county courts. From the nature of 
the subject, the necessity for a new ferry or bridge is, like 
that for a road, to he judged of by the public authorities, and 
that decision must be final. Chades  Rivw Bridge v.  W a r r ~ n  
Bridge,  11 Peters, 420. But in this State, the jurisdiction is 
expressly confcrrcd on the county courts, by the Acts of 1779 
and 1784, and others, to appoint and settle ferries and lay out 
roads "where neccssary," and to build bridges at the expense of 
the co~irty,  a ~ i d  to contract for the building of toll bridges, and 
to regulate the rates of femiagc and tolls. Therefore, whoever 
sets up a ferry or builds a toll bridge knows, that he does so 
subject to the future action of the county court or. Legislature, 
in authorizing othcr ferries or bridges at other points on the 
same stream, though so near hi5 own as to interfere will1 Iris 
tolls. But one may very willingly trust to the benign respcct 
of the regular tribunals of the coui~try for the claims on their 
considcration, from the hazards of his advrniure, and the benc- 
fits derived from i t  to the public, who would not lay out a penny 
on the work, if every individual or voluntary association of 
individuals might, of their own head, oppose to his a rival 
establishment, which modd draw away all his profits, or a 
considerable part of them: and the more considerabltl thc part 
the greater the injury, althongh a fair profit might be left 
on his outlay, as that is :I consideration for the Court 
in fixing the rate of tolls, and not for private persons. (624) 

But i t  is further insisted for the defcndnnts, that they 
have the authority of the Court for bnilding a bridge. First, 
they rely on thc right of an old ferry belonging to Jones at  
this point, and since, as they say, vcstcd in Murray, who per- 
mits them to build the bridge, instead of bnilding it himself, 
as hc rniqht d.o under the Act of 1806, as the proprietor of the 
ferry. TJpon this part of the case, it sufficiently appears that 
in April, 1799, Jones was entitled to a ferry: his title was then 
declared by the county courl ; and the bill admiti that he kept 
np tlw ferry until that of Sams was established, and for a 
short tillre nfter~vards. But the hill states that, then 1801, Sollei 
found hi5 ferrv so unprofitable, as to let i t  go down, and that 
it was not used by the public for the last forty years and more. 
The answers ih~zost admit the truth of that allegation. Thcy 
deny, indeed, that i t  was "aimulled or discontinued according 
t o  lccw," by which they mcan, we suppose, that it was not sup- 
pressed by ordw of the Court, and they would infer therefrom, 
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that the title continued. But it is distinctly admitted, "that 
for many years no regular ferry boat had bcen kept there," 
and not a fact is. stated to show that the "many years" do 
not embrace the whole period of non-user stated in the bill. 
The answers are too vague and equivocal to allow the Court 
to found on them any contrary conclusion. Therefore, thr 
franchise of Jones must be clearly understood to have bcen 
abandoned by him; forty years omission to furi~ish the public 
with the service due from him, as owner of a fcrry, must amount 
to a surrender of his right to the exclusive franchise. This is 
the clearer from the admitted fadt, that Murray himself, who 
is said to be the present owner of the land, applied to the 
Court eight years ago for a new order to him to establish a 
ferry; which shows that the former right was considered by 
every one as no longer existing. We hold, therefore, even if 
the defendants had connccled themselves with Jones, that they 
could not justify their proceedings under his title; for, without 
clear evidence that Jones kept up his ferry within tlle long 

period of forty years, we should hold that he could 
(625) not build a bridge at t h ~  place, nmch less authorize the 

defendants to do so. 
I t  can hardly be necessary to say that the claim set up 

under an alleged order of the county court in favor of Murray 
hinlself can not be sustained; for we can receive no widence 
of the order, but the minute of i t  in the record, and i t  is ad- 
mitted there is none snch. I f  onc had bcen made and omitted 
by the Clerk, there would be a ready way to supplv the omis- 
sion. But there has been no action upon that order, even if 
it appeared to have bee11 made; and the Act of 1806, which 
allows a bridgc to be built instead of keeping thc ferry, can 
only apply to a ferry, actually existing and in use at the time 
of substituting the bridge for the ferry. 

Ncither can the dcfcndants derive an authority to build the 
bridge from the establishrnmt of a public road to the river, 
on each side of it, supposing, evcn, that the river itself would 
therehy he made a part of thc highway. I n  the first place these 
defendants do not appear to be thc overseers of those roads, 
nor to be actinn bv the consent of the overseers. But the over- ', 0 

seers iE~emsclves would not, under a mere order laying out a 
road and appointing overseers, be authorized to build a bridge 
over such a stream as ihis. The act, secs. 14 and 15, directs 
an overseer to build causeways and necessary bridges "through 
swamps and over snlall runs, creeks, and streams," and au- 
thorizei: Elin1 to cut poles and other timber to cnable him to 
cwn~ply with thc antv of making and repairing the bridges and 
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causeways. I t  is apparent, that only such bridges arc rueanl 
as can be couvcniently bnilt by the overseer and his hands in 
the time ordinarily cniployed in working on the road. And 
when the overserr and hands can not conveniently make it, 
the Court is to contract for thc building at the charge of the 
county, s. 22, or contract for the building of a toll bridge by a 
grant of tolls to the builder, at  the rate or for the ternis agreed 
on, s. 26.. A fair construction of the act therefore requires, 
that, in cases whrre the overseer and hands can not, as a duty, 
be required to build a bridge, the order of the Court is 
proper and necessary to justify the building of the (626) 
bridge or the establishment of a ferry; and the appoint- 
ment of overseer is no more an authority to build a bridge 
in  such a case than i t  would be to set up a ferry. Before a 
bridge can be built over a large stream, interfering, as i t  may, 
with the righis of the owners of ferries or other bridges, the 
public mind must bc consulted; and, in this respect, thr public 
mind is, by the statute, kept by the county court. I t  may, 
moreovcr. be mentioned, that in the case of the Newhur.g Turn- 
pike v.  Miller, 5 John C. C., 101, a public highway had been 
laid out which embraced the free bridge; yct that did not help 
the dcfcndants, and the bridge was closed. 

Upon the whole, therefore, we hold very clearly that the pro- 
jected acts of the defendants are unauthorized and, if per- 
petrated, would be highly mischicvous to the public and in- 
jurious to the plaintiff; and that the injunction was properly 
continued to the hearing. And we direct this to be certified 
to the court of equity. 

I PER CURIAII. ORDERED TO 1 3 ~  CERTIFIED ACCORDINGLY. 

Cited: Cnrrozu I ) .  Bridge Co., 61 N. C., 119-20; Toll Bridge 
Co. 11. F~OIVPY 'S ,  110 N.  C., 385 ; In  re Spease Perry, 138 N.  C., 

i 222. 

JOHN H. HAUGHTON et al. v. LEVIN LANE et al. 
(627) 

I.  It is a general rule that gifts by will, to takc cffect a t  an indefinite 
period, will be considered as vested a t  the death of the testator; 
and if there he a tenancy in common, with a clause of survivorship, 
the death of thc testator is, in general, the era to  which the survivor- 
ship refers. 

2. This gcneral rule, however, is subject to  be controlled by the intention 
of the testator, when i t  is clearly expressed in the will; but the 
Court will not, upon doubtful expressions, d e p ~ r t  from the ix~lc.  
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(hus r  rci~lovcd froin tile (7ourt of Equity of C H X ~ H A ~ ~ ,  by 
conseut of the parties. 

'I'hc hill is filed to procure a division of certain property 
bequeathed to the plaintiff, Eliza Alice, together with others, 
by the last will of Thomas Hill, deceased. By his will, Thornas 
IIill devises, ar follows: "I give and bequeath to my four 
daughters, to wit, Maria, Margaret, Susan and Elixa Alice 
(or the survivors of thern), to them and their heirs f0revc.r 
(a t  the death of my aforesaid wifc.), nly plantation IIailbron, 
in the county of Chatham, and my house and lot on Market 
street, irr Wilmirrgton, to be eyixally divided between thern. 
I am aware that T have only a life-estate in the said house and 
lot in Wilmington aforcsaid it being maiden property, yct 
there being an undcrstanding betwecn my wife and myself, 
and trusting she will not object to this disposition-I have 
made it. Though iirl case she should think proper. to give the 
aforcsaid house- aird lot in Wilmington, as aforesaid, to any 
oile of my sons, it is my desire that the lands bequeathed by 
me to him, sl~ould be equally dividcd among my daughters, 
herriofore mentioned, or to the survivor or survivors of them. 
I t  is nly will and desire, and I wish it understood, that my 
wife have the cntire use and benefit of my Hailbroil Plantation, 
in Chathain aforesaid, during her life, as also my house at  

Hyrnha~n, and one hundred acres of cleared land, most 
(628) contiguous to the same, if she should wish to cultivate 

i t  separately." There is no other devise that bears im- 
r~rediately upon the question raised by the pleadings. The bill 
sets forth that, at the i i n ~ e  of the death of Thomas Hill, the 
f o i ~ r  dai~ghtcrs were, alive, and that Maria intermarried with 
Wi l l i~n l  TT. TTardin. of Fayetteville, and Sixqan with William 
D. Mosely, then of this State, and that said Maria and Susan 
died during the lifetime of the widow, Mrs. Susannah Hill. 
each of them leaving several children, who arc alive, and that 
Mrs. Hill has sirlce departed this life. The bill claims, that 
hp the terms of the d e r i s ~  to the four daughters, those only are 
clntitled to its hen&, who wcre in bcing at  the termination 
of the life-estate, and that as Maria and Susan died before 
the period, though alive at the death of the testator, tbeir. 
children are not entitled to any portion; but that i t  is to be 
divided between the plaintiffs and Lhe defendants, Margaret. 
one of the daughters, having marricd the defendant, Levill 
Lane, and Eliza Alice, the plaintiff, John H. Haughton. 

To thi? bill a dernurrer is filed for the want of parties. The 
demurrer was, by the Judge below, sustained, and the bill dis- 
missed, and the case brought here by appeal. 
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Bnrlgev for the ~)laintiffs. 
lrecl~ll for the dcfcndanta. 

N ~ s r r ,  J. We coucnr with his Honor in opinion, that the 
bill can uot be sustained. Fro111 no part of the proceedings 
do we learn, with distinctness, whcther Mrs. Hill disseritcd 
from the will, llor is it at  all important, it should have hceil 
stated, except as it might have sustained the statement inadc 
by the .testator, and assisted in elucidating his intentions. It 
is not without some difiiculty we have satisfied our own minds 
as to the true construction of the devise, to the four daughters, 
as to the time whcn i t  vests. I t  is a general rule, that gifts 
by mill, to take cffect at ail indefinite period, will be considcred 
as vested at the death of the testator. 2 Madd., Ch. 18; 2 Madd., 
489; Gaslrell 1 1 .  Barman, and if thew be a devise in common, 
with a clause of survivorship, as in this case, the dcath 
of the testator is, in general, the era to which the sur- (629) 
vivorship refers. cos v. T ~ O Y , ~ ,  17 N. C., 121. This 
general rule, however, is subject to be co~ltrolled by the inten- 
tion of the testator, wherc i t  is a l r e a d ~ ~  expressed in the will, 
bwt the Court will not, upon donbtful expressions, depart fronl 
the rule. (c'aslc~11 u. Har7ncr.n, 6 Ves., 159; Imes  v. Milch~17, 
Ib., 461. I n  this devise, there is no precis? and definite period 
fixed by thc words used, at which it shall take effect. And 
according to the rule cited, it vested in the four daughters, or 
to such of them as were d i v ~  at the dcath of the testator, but 
not to be enjoyed until the death oP t h i r  mother, Mrs. Hill. 
I s  there anything in the will to control this operation of the 
rule? On the contrary, do not the provisions of the drvise show 
such to have been the intention of the testator? The words 
are, 1 give to my four daughters (and to the survivors of them) 
in a parenthesis, to them and their heirs, forever (at the death 
of my wife), etc. The most that can br claimed, in behalf of 
thc construction which the plaintiffs contend for is, that it is 
left uncertain to which period the testator intended to limit the 
vesting of the d'vise, whether to that of his own death, or to 
that of his wife; and we have seen, that doubtlul and uncertain 
expressions, from which an intention can only be inferred, 
are not sufficient to set aside the pncra l  rule. But we think, 
from these expressions, it was the intention of the testator only 
to postpone the time when his bounty was to be enjoyed by 
tllc deriscw. This construction is strengthened by the fact, 
that i t  is only through this devise, the widow can claim a. lifr- 
estate in the Hailbroil Plantation, and thereby interpose her 
interest between the vesting and the enjoyment of the remainder 
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of the daughters. Again: the testator gil-cs to his four daugh- 
ters, his house and lot on Market street, in Wilmington, and 
then proceeds to say that i 6  was his wife's property, and he 
had only a life-estate in it, but that there was ail understanding 
between t l m ~  touching it, and expressing a confident trust that 
she would not object to the disposition he had made of it. 
Rut he provides, if she ~hoz~1Ct give the house and lot in Wil- 

nlington to one of his sons, that thcn, the land which he 
(630) had devised to that son, should be equally divided 

among his daughters, or the survivors of them. The 
devise to his sons of land arc irninediate; and i t  was evidently 
his intention, that, if  his wifc dissented from the will, and 
gave the house to cithcr of the sons, the daughters should have 
the land given to that son, as the son himself would have had it, 
and thr survivorship thcrc mentioned is evidently confined to 
the timr of his death. We take i t  for granted, as the bill is 
silcnt on the subject, that the widow did not dissent, but took 
under thc will what was left her. We are thcreiore of opinion, 
that as all the daughters survived the testator, they all took a 
present vcsted interest, and upon the death of Mrs. Hardin 
and Mrs. Mosely, their children succeeded to their respective 
shares: That they have an interest in the fund sought to br 
divided, and ought to have been partics to the bill. 

The demurrer is sustained, and the bill dismissed, and as we 
are satisfied, that the bill was brought simply to ascertain to 
whom the property belonged, no costs are allowed to eithcr 
party; each will pay his own costs. 

(631) 
OSMOND F. LONG e t  al. v. JOHN BARNETT et ill. 

1. As onc, when he is  about becoming a surety with others, may stipulate 
for a separate indcrnnity from the  principal to himself, and the 
co-sureties would only be entitled to  a surplus after his reimburse- 
ment;  so, after two persons have become sureties for a common 
principal, they may, by agreement between themselves, renounce 
their r ight to  take benefit from any securities they may respectively 
obtain, and each undertake to  look out  for himself exclusively for an  
indemnity from the principal, or for contribution from ano thc~  
co-surety. 

2. When a snrcty files his bill against a co-surety for contrilmtion, and the 
lat ter  sets up an  ajircemcnt which is a bar to  the fo~mer ' s  claim, 
t ha t  agreement muqt be proved a t  the hearing. It can not he the 
snblcct of ~ c f e ~ e n c e  to  tlic mastel 
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Cause removed from the Court of Equity of ORAXGE, at 
Spring Term, 1845, by consent of the parties. 

The following appeared to be the facts of the case, as pre- 
sented by the pleadings and proofs: 

John McMurray became indebted to the bank of the State 
of North Carolina, in the sum of $12,90Q, and in July, 1837, 
gave a proniissory note therefor, with William McMurray, 
one of the plaintiffs, John Barnett, the defendant, and one 
Samuel Mitchell, as his sureties. The principal, John Mc- 
Murray, then died; and his executors gave a new note to the 
bank for the debt with the same sureties. Samuel Mitchell 
removed to Mississippi; and, after certain payments had been 
made by John McNurray's executors, and a payment by the 
defendant of $500, the bank sued William McMurray and Bar- 
nett, and between them the debt was paid. The bill is filed by 
William McMurray, 0. F. Long, J. Webb and J. W. Norwood, 
and states that the estate of the principal debtor is insolvent 
and that all the assets were exhausted in the payments made 
on the debt by the executors, and that Samuel Mitchell, after 
his removal to Mississippi, became insolvent and died 
there, and that there has been no administration on his (632) 
effects in  this State;  and further, that the payments 
made by the plaintiff, NcMurray, exceeded those made by the 
defendant on the debt, and therefore, that the defendant is 
bound to contribute ,towards the satisfaction of the same, so 
as to make their loss equal, as co-sureties. 

The bill then states, and the answer admits, that the plaintiff 
McMurray has assigned by deed to the plaintiff Long, all his 
demand on and against the defendant in the premises, in trust 
to secure and satisfy certain debts, which said William Mc- 
Murray owed the other plaintiffs, Webb and Norwood. The 
prayer is, that the defendant may be declared liable to con- 
tribute, and decreed to come to an account in the premises and 
to pay to the plaintiff, Long, such sum as may be found due. 

The answer states that the defendant, before 29 July, 1839, 
paid in part of the debt out of his own funds the sum of $500, 
and that there remained a balance of $10,604, for which the 
bank then took a judgment: That of that sum the plaintiff 
McMurray paid, on 15 June, 1840, the sum of $4,878.50 only; 
and that the residue of the debt was paid by the defendant: 
That the payments made by the defendant before that day, 
and interest thereon up to that day, and the sum paid on 15 
June, 1840, together, amounted to the sum of $6,332; which 
is an excess of $1,453.50, above the sum so paid by William 
McMurray. The answer states, that soon after John McMur- 
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ray's death, it was apprehended that his estatc would ~ l o t  
be able to pay the debt, and that the loss would fall on the 
sureties; and that at his own expense, the defendant went twice 
to Mississippi to see Mitchell (who also had funds of J. Mc- 
Murray's in his hands), and obtained from him the mcans of 
paying the debt; and that he received from him the funds that 
rcdaced the principal, after discharging the interest, to $11,104, 
on 29 July, 1839, which were applied accordingly for the benefit 
of William MeMurray and himself ; that in  Decemlm, 1839, 
the bank pressed the paymcnt of the judgment; and that upon 

the comnlunication thereof to these two parties, they, 
(633) William MeMurray and tlic defendant, came l o  an agree- 

ment that they should divide the debt and each one be 
liahlc for his half, and that if the defendant would imme- 
diately satisfy to the bank the sun1 of $6,000, part of the debt. 
and supposed to be about his half, and endeavor to obtain in- 
dulgence to William Mc&xrray for his half, the said William 
McMurray would undertake to pay that half;  and that they 
came lo the furlher agreement, that, in case such arrangement 
should be made, the defendant should be at  liberty to obtain 
from Mitchell or frorn John &Murray's estate in  his hands, 
or otherwise, such sums as he could, and apply them to his, the 
defendant's, own use, until he should be indemnified, and that, 
if there he a surpllxs after reimbursing the defendant, then, 
and in that case only was William MeMurray to claim any 
part  thereof. Thc answar then states that the defendant irnrne- 
d i a t ~ l ~  obtained a discount at the bank for $5,000, and applied 
the proceeds, and other cash, to discharge that much of the 
deb(, and thereby procured indulgenc~ to William MeMurray, 
until June following; and that before the expiration of 90 days, 
hc paid his said note for $5,000. 

The answer th& admits, that at  different periods from 13 
March to 25 December, 1840, the defendant received from 
Mitchclll various sums, amounting altogether to $3,482, and 
fro111 John McMurray's effects in Mississippi, $2,500; and the 
drfendant claims to retain them by way of reimbursing the 
moneys SO paid by him, riiher under the agreement before men- 
tioned, or because in law he had, after the payments made by 
him, a separate demand in respect thereof, against the estate 
of the principal. and also against the co-surety, Mitchell, and 
the plaintiff William McMurray had no just claim to prticipatc 
therein. 

The answer denies that Milehell died iusolvcnt, according 
to the defendant's information and belief, and says that the 
assets arc sufficient to pay thirty or forty per cent of his debts, 
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including his debt to the estate of John McMurray. Thc an- 
swer also deriics t h a t  John McMurray7s estate is insolvent; 
as i t  has a claim qgainst the estate of said Mitchell for 
a sum between $8,000 and $12,000; of which the pro- (634) 
portion thereof above mentioned, may be recovered by 
due diligence. 

The answer states that Mitchell was indebted to the de- 
fendant upon other transactions, to the amount of $19,000, 
and insists that he liath a right to apply to the satisfaction 
of that demand in the first place, so much of the money re- - 
ceived from Mitchell. 

The answer also states that William McMurray, a t  the time 
he made the assignment to the plaintiff Long, and before, was 
indebted to the defendant for money paid for him as his surety; 
and insists that he could not make the assignment, unless sub- 
ject to the deduction of the defendant's said demand for money 
paid, or which the defendant was liable for as his surety. The 
answer also states, that by a prior deed, W. McMurray assigned 
all l ~ i s  demands against the estate of John McMurray and 
Mitchell, or accounts of the sums paid by him in  the premises, 
to a trustee to secure certain debts to the defendant and others; 
and insists that thosc claims must be satisfied before the plain- 
tiffs can claim anything under the assignment to Long. ' 

The answer was replied to, and the cause set down for hearing 
and transferred to this Court. 

V e n n h 7 ~  ~ 1 7 d  .J. H. Bryan,  for the plaintie. 
E. G. Rende and T r e d ~ R  for defendant. 

RUPBIN, C. J. As one, when he is about becoming a surety 
with others, may stipulate for a separate indemnity from the 
principal to him, and the co-sureties would be only entitled to 
a surplus after his reimbursement. Meow v. Noore ,  15 N.  C., 
358, So, there can be no doubt, that, after two persons have 
become suretics for a conimon principal, they may by agree- 
ment between themselves renounce their right to take benefit 
from any securities they nmy respectively obtain, and each 
undertakr to look out for himself exclusively for an indemnity 
from the principal, or for contribution from another co-surety. 
But the drfense fails in  this case, because the defendant has 
not established the alleged agreement between W. Mc- 
Murray and himself. I t  behooved him to establish i t  (635) 
on the hearing, and he can not ask, that i t  should 
be made, in  part, the subject of the inquiry before the master, 
which, otherwise, is a matter of course in cases of this naturc. 
For the a l lcpd agreement is, in its nature, a bar to the right 
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of contribution, and, therefore, to a refercncs in order to lake 
the accounts that may be necessary to exhibit the advances by 
each of the co-sureties, the sums reimbursed to them, and every 
other. matter that is requisite to tlrc ascertainment of the sum 
to be contributed by the one surety to the other. Consequently, 
thc existence of the agreement can not be made a point of the 
reference, but must be disposed of before a reference can be 
directcd. As the defendant has given no evidence of the agrce- 
mcnt, it nimt be declared that he has failed to establish it. 

Tt follows that the usual inquiries must be directed, includ- 
ing all the dealings as mentioned above and in the pleadings, 
and the sums received by the defendant as mentioned in  the 
answer, or that may be established by the plaintiffs; so that 
i t  rnay appear how much one of these parties is in  advance 
more than the other. The points made in the answer, as to 
the dcfcndants' right to seek satisfaction, after he had paid 
one-half of the debt from the principal or from Mitchell, as 
for a separate demand, or as to the application of the pay- 
nients received from Mitchell to other debts due to the defend- 
ant, or as to his right, if anything should be found due from 
hini to William McMurray, to retain the same in satisfaction 
of other demands the defendant has against William McMur- 
ray in  the first place: Those points, we say, will more properly 
come up when the report shall be made, ascertaining all the 
facts involved in  those positions. A t  present it would be pre- 
mature to give any precise instructions to the master, seeing 
that those are all proper points of Sact for an inquiry, and 
they do not distinctly appear in the pleadings or evidence. 
But without making any specific declaration thereon, but 
merely in aid of the master, we niay properly state that there 
can be no doubt that the assignment to the plaintiff Long can 
operate only to transfer the balance due to the assignor from 

thc defendant. I f  William McMwray were to sue the 
(636) defendant for this demand, the defendant would be en- 

titled to a deduction or set-off for. such sums as William 
McMurray owed to hini; and he can not give to his assignee a 
right for more than he could, hirnsclf, recover. Winborn a. 
Gor~ell, onte, 117; Mood11 v. Xitton, 37 N. C., 082. Nay, even 
if the defendant had not actually paid the debts for which he 
was the surety of William McMurray, yet upon the insolvency 
of William McMurrap, the defendant was, in respect of his 
liability as his surety, entitled to retain for his indemnity any 
debt he owed William McMurray, and the latter could not 
assign to another creditor, nor even to one for value then paid, 
his demand on the defendant. Williams v. Helme, 16 N. C., 
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151. So, a prior assignment of this demand to a trustee for the 
defendant, and others, will be entitled to the preference, as fa r  
as the debts thereby secured remain unsatisfied. 

As to the application of the money received from Mitchell, 
the rule is, that i t  is to be made according to the direction 
given by Mitchell a t  the time of payment, if any were given 
by him, either expressly or to be collected from circumstances. 

But if none such were given, then the defendant hath the 
right to apply those payments. 

I t  must not be supposed that the Court has passed over un- 
observed, the circumstance, that after the death of John Mc- 
Murray, his executors gave a note for the debt, with the same 
sureties; and that they are not parties to this suit, nor charged 
and admitted to be insolvent. Prima facie, by giving such a 
note, the persons who were the executors made the debt their . 
own; but, clearly, both the sureties now before the Court con- 
sidered it otherwise, and treat the executors in the pleadings 
in this cause, as not binding themseh-es, but only giving a note 
as executors for the purpose of keeping the debt afloat, appar- 
ently for the benefit of delay to the sureties. For  the answer 
admits that, notwithstanding the new note, i t  was understood 
that the sureties would be obliged to pay the debt, and that it 
would be mostly their loss. Hence, neither the bill nor the 
answer so much as mention who were John McMurray's 
executors, but merely state that the executors gave the (637) 
note after the death of the testator, on which the judg- 
ment was taken; and no objection taken on this point at the 
bar. As to the insolvency of John McMurray's &state, though 
not distinctly admitted to be absolute, i t  is sufficiently ad- 
mitted to send the case before the master. The answer states 
that the estate is partially insolvent; an4 the only thing sug- 
gested against entire insolvency, is the supposition that it has a 
demand of $10,000 or $12,000 on Mitchell's estate, and that the 
latter estate is further supposed able to pay some dividend on 
its debts, according to the laws of Mississippi. From the nature 
of these admissions, the question of the solvency of John Mc- 
Murray's estate can only be ascertained,, if the parties insist 
on it, by taking accounts of the estates of John McMurray 
and Mitchell, in order to ascertain the extent of their insolvency. 
which to some extent is admitted. Therefore, there must be 
a reference to the master to take all the accounts involved 
in  the cause, with directions to state such special matters as 
the parties may require. 

Cited: Cornrs. v. 3-ichols, 131 N. C., 505. 

501 



I# THE SUPREME COURT OF NBRTH CAROLINA, 

THUXSUAY, 25 January, 1844. 
On the opening of the Court, the httoi*ncy-General rose and 

said : 
The request of my brethren in attendance at  this term, makes 

i t  my duty to inform your H o ~ o ~ t s  of their proceedings, on 
hearing, to them, the afflicting intelligence of thc death of the 
HON. WILLTAM GAHTON, your associate on the Bench of the 
Supreme Court of the State, and to ask that the! same may be 
placed on the minutes of the Court. 

Judge GASTON, at the meeting of the Court, had every ap- 
pearance of health; giving to the community a confident ex- 
pectation that his services would be prolonged, yet for many 
years. Our hopes are at  an end-the calamity is sudden, un- 
expected, ovemvhelming ! I t  hath pleased a rnerciful providence 
to cut short his existence. On Tuesday, Judge GASTON came 
into Court-in health-went through a case requiring close 
and constant application. Iris notes demonstrate his attention. 
At  the usual hour, the Court adjourned. A t  8 o'clock, in  the 
evening of that day, his death was announced; the members 
of the bar. and thc officers of the Court. except a few, not hav- 
ing heard' of his illness. 

I can not speak of Judge GASTON as he deserves to be spoken 
of. His eulogy is on thc lips of the whole country. The force 
of his example will perpetuate his praisc. 

The ways d Beavcn, how unscarchable are they. To teach 
us our nothingness, as  well to wean us from life-our most 
useful citizens, our nearest relations, and our dearest friends 
are snatched away, imp~ll ing us to rely only on Him, who per- 
vadeih and sustairreih all things. 

You, sir, know (addressing hiniself to the Chief Justice), 
the manner of his death. Sorrow oftcn produces its conso- 
lation. I was present when Judge Q A S T ~ N  died. That he 
lived constantly mindful of the grave, I hare no doubt. The 
evening bcfore he departed this life, in conversation with a 
friend, he mentioned that death had to hirn no terrors-that 
the years he had numbered, were but so many steps in the coni- 
pletion of thc journey assigncd him by his Master, and that 
hr rejoiced that his armor would soon be put off. Up to the 
moment of his dissolution, his mind was cheerful-entertaining. 
and instructing his frilmds on nroral snbjrcts, his last scntericc 
impresed upon thcm the absolute necessity, to enable us to 
bc either useful here, or happy hereafter, of an abiding belief 
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in a Being, present every where, knowing the intent, and under- 
standing the imagination of the heart-who is Almighty, bring- 
ing man into judgment after death, rewarding him for his 
deeds. Before his voice had died on the ear-('he was not"! 
"He has gone to his rest!" 

The Attorney-General then presented and read the following: 

At a meeting of the members of the Bar of the Supreme Court 
of Korth Carolina, held'at the court room in the Capitol, on 
Wednesday, 24 January, 1844 : 

On motion of Mr. Henry, the Hon. William A. Graham 
was called to the chair, and Charles Manly,-Esq., appointed 
Secretary. The Chairman announced that the meeting was 
called, in consequence of the sudden death, on the evening of 
yesterday, of the Honorable WILLIAM GASTON, one of the 
Judges of the Court, and to take such action as this melan- 
choly event rendered proper. And thereupon, on mlotion of 
the Hon. Mr. Strange, Mr. Badger,, Mr. Henry, Mr. 1\/1anly, 
Mr. Bryan, and Mr. Mordecai, were appointed a committee 
to consider and report to the meeting, the action proper to 
be taken thereon. Mr. Badger subsequently reported from thc 
committee, the following preamble and resolutions : . 

This meeting of the members of the bar of the Supremc 
Court have learned, with profound grief, the melancholy and 
totally unexpected bereavement, which the Court and the 
country have sustained in the death of the Honorable WIL- 
LIAX GASTON. Struck down suddenly by the hand of God in 
the midst of his judicial labors-dying, as he had lived, in the 
enlightened and devoted service of his country-endued by . 
learning and adorned by eloquence, with their choicest gifts- 
ennobled by that pure integrity and that firm and undeviating 
pursuit of right, which only an ardent and animating religious 
faith can bestow and adequately sustain; and endeared to 
the hearts of all that knew him, by those virtues which diffuse 
over the social circle all that is cheerful, refined and benevo- 
lent, he has left behind him a rare and happy memory, dear 
alike to his brethren, his friends and his country. 

While we are conscious of our inability adequately to ex- 
press our feelings on this mournful occasion, i t  is yet in somv 
degree consolatory to offer to the memory of our beloved and 
venerated -- friend, the usual tribute of affection and respect. , 
Therefore, 

R e s o l v e d .  That in the death of the Hon. WILLIAX GASTOK. 
late a Judge of the Supreme Court, the Bench, the Bar. and 
the whole people of North Carolina, have sustained a loss which 
can neither be supplied nor forgotten. 

R e s o l v e d ,  That the members of this meeting will wear, a n d  
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that they reconimend to their professional brethren through- 
out the State to wear, the usual badge of mourning for thirty 
days. 

Resohed, That the surviving Judges be respectfully requested 
to attend, and that the members of the bar will attend, the 
funeral of the deceased. 

Resolved, That the Chief Justice be respectfully requested 
to transmit a copy of these proceedings to the family of the 
deceased, and to express to them the sincere condolence of the 
members of the meeting, in the loss they have sustained. 

Resolved, That the Attorney-General be requested to present 
these proceedinge to the Supreme Court a t  their next mee~ting, 
and request that they be entered upon the minutes of the Court. 

And the said preamble and resolutions having been read, were 
unanimously adopted, and the meeting adjourned. 

CHARLES MANLY, WILLIAM A. GRAHAM, 
Secretary. Chairman. 

Whereupon, Chief Justice RUFFIN, on behalf of the Court, 
responded : 

The Court unites with the Bar, in lamenting the calamity 
which has fallen on us; and is ready to concur in  whatever 
may honor the memory of our deceased brother, or express a 
sympathy with his bereaved family. 

The loss, indeed, is that of the whole country; and it will 
doubtless be deeply felt and deeply deplored, by the whole 
country. But to us, who have been connected with him here, 
i t  is peculiarly severe. 

Having been closely associated in private intercourse, and 
in the discharge of a common public duty, for the last ten 
years, we have had the best means of knowing and appreciating 
his personal virtues, his abilities, his attainments, and judicial 
services. 

We know that he was indeed a good man and a great Judge. 
His assistance, in the discharge of our official duties, is 

cheerfully and gratefully acknowledged by us, who have sur- 
vived him. I n  our opinion, his worth, as a minister of justice, 
and expounder of the law, was inestiniable; and we feel that, 
as a personal friend, his loss can not be supplied. 

The Court directs the proceedings of the Bar to be entered 
on the minutes, and will, in the other respects, comply with 
the requests expresed in them. 

The Court then adjourned. 
E. B. FREEMAN, C7~1.k. 



I N D E X .  

ACCOUXT STATED. 
1. Where a bond has been given on the settlement of an  acoount and 

the obligor complains of errors in the account stated, he can 
only be relieved upon a clear exhibition of such errors. Red- 
man v. Greene, 54. 

2. If the defendant denies t h a t  there is any error, as far  as  he 
knows, and avers t ha t  the  stated account was left in the pos- 
session of the plaintiff, the  lat ter  must either produce the 
account, or prove i ts  loss, i ts  contents, and the errors com- 
plained of. Ibid,  54. 

ACQUIESCENCE. 
1. A father, having a number of children, by deed conveys more 

than half of his estate to his son A. Afterwards the father 
makes, by deed of settlement, an  equal division of all his estate 
(including what had been conveyed to A.) among all  his chil- 
dren, a t  the execution of which A., whose deed was not known 
to the other children, is  present, and he assents thereto, a s  well 
as  to  the actual division subsequently made by trustees 
appointed by the deed of settlement for t ha t  purpose: Held,  
t ha t  A. could not in equity set up  his prior deed in opposition 
to  the settlement so made by his assent. Especially could he 
not do so when, a t  the time'of such settlement, he purposely 
concealed the existence of the prior deed to  himself. Basser v. 
Jones, 19. 

2. 31. became entitled in 1792, under her deceased husband's will to  
a life estate in certain slaves, with remainder after her death t o  
her four children, M7., A., R. and E. A. died before 1810, leav- 
ing surviving her a husband and three children. R, died intes- 
ta te  in 1810, under age and without issue, leaving as  his next of 
kin his mother, his two brothers, ST. and E, and the three chil- 
dren of his sister A. So,on after the death of R., his mother X. 
relinquished to her surviving children, and to the husband and 
children of her daughter A, her life-estate in eight of the slaves 
bequeathed to  her by her husband's mill-and these eight slaves, 
together with two others belonging to the estate of R. were then 
divided between the sons W. and E, and the childien of A,, the 
husband of A. assenting. The negroes so divided, were always 
afterwards, f ~ o m  1810 up to the filing of this bill in 1841, held 
in sereralty by the said parties, according to the said division, 
and claimed and enjoyed as  their own. M., the tenant for life, 
died in 1839: Held, tha t  the children of A., u;ho were then 
infants, but a le  now adults, not objecting to  the said division, 
i t  must, accompanied by the long possession under a claim of 
several right, be binding upon the parties, although a t  the  
time i t  mas made there was no administration on the estate of 
the intestate R., nor on the estate of A., and tha t  the parties 
can now, since the death of M., only claim a division of the ' remainder of the slares, in ~vhich she had a life &ate. Love 
v.  Love, 104. 

See F m u d s ,  &c. Entrres. 
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AGENTS A S D  PRIKCIPAL. 
1. The authority of an  agent to collect a note or bill, does not author- 

ize him to  endorse the note or bill, either in the name of his 
principal, or on his account. Hines v. Butler ,  307. 

2. Much less is  an  agent authorized to endorse another paper for the 
debtor, to enable the lat ter  to  raise money to  pay the debt to  
the principal. Ibid,  307. 

3. Before a n  agent can insist t h a t  his principal has adopted, a s .  
his own, acts, which the agent had no authority to do, i t  is  nec- 
essary to  show that  the principal was full apprised of all the 
facts and circumstances attending the transaction. Ibid, 307. 

1. Silence in an answer as  to  any matter charged in the bill does 
not amount to an  admission of the fact. L u n n  v. Johmsom, 70. 

2. When an answer is believed to be designedly defective, for the 
purpose of imposing on the plaintiff the burden of proving 
what the defendant is, in conscience, bound t o  admit, the proper 
course is to except to  the answer and compel the defendant to 
put in a complete one. Ibid, 70. 

3. When in justification of conduct, not equitable, charged in  the 
plaintiff's bill, the defendant alleges t ha t  the plaintiff had im- 
properly pleaded a t  law the statute of limitations to some of his 
claims, i t  is incumbent on him to  show tha t  i t  was unconscien- 
tious in the plaintiff to avail himself of such plea. Ibid, 70. 

4. When a bill states a fact, which is  in the defendant's own knowl- 
edge, he must answer pogitiljely, and not as  to his remembrance 
or belief. Radcliff v. Alpress, 556. 

5 .  But as  to  facts not within his knowledge, he must answer as  to 
his info?-matiom and belief, and not to his information or hear- 
say merely, without stating his belief. Ibid,  556. 

6. When he answers he hath neither knowledge or information, his 
belief is unimportant, and he need not state it. It is sufficient 
for him to  state, t h a t  he does not know, nor has he heard or 
been informed of the facts charged in the bill, save by the bill 
itself. Ibid. 556. 

7. An answer made by a principal, $on the information of his agent 
in the matter in contest, which information he avers he be- 
lieves to be true, is  clothed with all the authority, and has all 
the effect, of one made upon the personal knowledge of the de- 
fendant. Ibid,  556. 

8. When a defendant admits the plaintiff's equity on the facts on 
which i t  is founded, but  sets up  an  equity in himself of a dis- 
tinct nature and counterbalancing tha t  of the plaintiff, he must 
sustain his answer by proofs. Lyer ly  v. Wheeler,  599. 

9. An answer, after replication, is  not evidence for the defendant, , 
except as  i t  is  made so by discoveries called for in the bill, and 
which are responsive to  direct charges or special interrogato- 
ries. Ibid,  599. 

APPEALS. 
Where a plaintiff in Equity is entitled to a judgment pro confesso, 

I 
and the court below refuses to grant  his motion to  tha t  effect, 
this is Such an  interlocutory order as  the judge may permit him 
to  appeal from. CToverfior v. R. R., 471. 
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APPOIXTMENT. 
1. Where a feme covert has merely a power t o  appoint by a n  instru- 

ment in the nature of a will, the person she nominates in such 
an  instrument as  her executor, is not such in the usual accepta- 
tion of the term, but is merely an  appointee in trust ,  in the first 
place for her creditors, and, secondly, for those to  whom she 
directs the property to  go. Leigh v. Smith, 442. 

2. The appointees of property, which a feme covert has a right, 
under marriage articles, to appoint to any person she thinks 
proper, a re  trustees for her creditors in the first instance. Ibid, 
442. 

3. An executor, or an  appointee in the nature of a n  executor, is not 
bound to plead the Statute of Limitations, nor can the legatees 
or ulterior appointees compel him to do so. Ibid, 442. 

ARBITRATION AND AWARD. 
Where a par ty  referred matters in contest between himself and 

another to arbitration, and, after the award was made, he had 
full time and opportunity to examine i t ,  and then gave his 
bond for the amount awarded against him, he can not after- 
wards have relief upon the ground of errors in the award. 
Equity is  no more bound to  take care of those, who can take 
care of themselves and will not, than is a court of law. 
Sharpe v. King, 402. 

ASSETS, EQUITABLE. 
Since the ac t  of 1830, Rev. Stat .  ch. 43, sec. 15, lands devised to be , 

sold for the payment of debtj  are equitable assets, and the pro- 
ceeds are therefore to  be applied to the payment of debts as, and 
in the  order, the will directs, and, if there be not a sufficiency 
to  pay all the debts of a particular class, they are to be applied 
to  all  the debts of t ha t  class par i  passu, whether due by bond, 
simple contract or otherwise, saving the preferences t ha t  may 
arise from specific liens for any particular debts. Henderson v. 
Burton, 259. 

ASSIGNMENT. 
1. One who purchases of A. a covenant of B, and takes an  assign- 

ment of i t ,  without notice of a n  equitable defense, which B. 
had, is  still bound by the same equities t o  which A. was sub- 
ject. King v. Lindsay, 77. 

2. It is the duty of the assignee of an  unnegotiable paper to make 
inquiries of the obligor, and, if he does not, he takes i t  subject 
to  all t he  equities against the assignor. Ibid, 77. 

3. If the obligor, upon such inquiry being made, misinform the 
assignee, or if he acquiesce in the assignment, and delay for a 
long time to  bring forward his equity, such conduct might re- 
lieve the assignee from such equity. Ibid, 77. 

4. If a distributive share in an  intestate's estate consisting of slaves, 
must be assigned by writing in the same manner t ha t  the slaves 
specifically must be, yet after a delivery of the negroes to the 
donees, their division of them, and the consequent possession 
by each of the parties in severalty for nearly thirty years, this 
possession must be held adverse to, and will bar the donor; or 
would authorize the presumption of a gift  in writing or any 
thing else requisite to  support i t .  Love v Love, 104. 

See iSales by Decree of Court. 
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BANKS. 
See Evidence. 

BRIDGES AND FEBRIES. 
1. An individual can not, of his own authority, establish a free 

bridge or ferry across a stream, so as  to  impair the profits of a 
toll bridge or ferry authorized by the County Court and already 
erected and used by another individual, Kmith v. Harkins,  613. 

2. The property in such a franchise, though granted for the  benefit 
of the public, is private in the individual grantee, and he may 
not only sue a t  law to  recover damages for an infringement, but 
equity will enjoin an  unauthorized interference with his rights. 
Ibid,  613. 

3. The County Court is the sole judge of what the convenience of 
i t s  county requires in relation to roads and bridges, and can 
make such order in relation to  them as, in i ts  discretion, i t  may 
see fit. Ibid., 613. 

4. Where the person, claiming an  exclusive franchise to a road or 
ferry, can not show the original order granting it, but shows 
t h a t  he and those under whom he claims have enjoyed i t  for 
more than forty years, and tha t  the County Court has fixed the 
ra te  of toll on it, his title to i t  can not be disputed. Ibid,  613. 

5. The fact  of the County Court fixing a rate of toll, is, perhaps, 
conclusive evidence, tha t  the bridge or ferry was established by 
the  County Court, the authority, according to our act  of Assem- 
bly, Rev. Sta t .  c. 104, s. 1, for settling and establishing roads 
and ferries. Ibid,  613. 

6. Forty years' omission, by the owner of a ferry, to  furnish the 
public with the  service due from him, must amount to  a sur- 
render of his r ight to the exclusive franchise. Ibid,  613. 

7. The ac t  of 1806, Rev. St .  ch. 104, s. 29, which allows a bridge to  
be built instead of keeping a ferry, can only apply to a ferry, 
actually existing and in use a t  the time of substituting the 
bridge for the ferry. Ibid, 613. 

8. When a public road is laid out, the overseer is only required to  
construct such causeways and bridges as  can conveniently be 
done by the hands allotted to  him, in the time ordinarily em- 
ployed or required in working on a public road. Ibid,  613. 

9, Bridges over a large stream, or ferries, must be established by the 
County Court. Ibid,  613. 

CONTRACTS. 
1. A. being entitled to  one-sixth of certain undivided negroes, and B. 

to two-sixths of the same, i t  mas agreed between them by parol, 
in the year 1803, tha t  if A. would permit B. to use and enjoy 
his one-sixth during B.'s life-time, A. should be entitled a t  B.'s 
death to the whole of the three-sixths. B, accordingly kept 
A.'s one-sixth till his death: Held tha t  this mas a valid con- 
tract--that, being executory, A. did not convey a n  absolute 
interest in his one-sixth to  B. by giving him a life estate, and 
tha t  suit  being brought within three years after B.'s death, the 
s ta tu te  of limitations was no bar to  the recovery. Pamton v. 
Rhea ,  248. 

2. A party to a contract, as  where one partner purchases the inter- 
est of his co-partner, can not have relief in equity upon the 
ground of a false represer?tation by the vendor, when he had 
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an  opportunity of knowing the t ru th  or falsehood of the repie- 
sentation complained of. Crol~der  v. Langdon, 476. 

3. As to a mutual mistake in matteis of fact, the general rule is, 
tha t  an  act  done or a contract made under such mistake is 
relieved in equity. Ibid, 476. 

4. But where the means of information are alike open to both par- 
ties, and when each is  presumed to exercise his own judgment, 
in regard t o  extrinsic matters, Equity mill not relieve. Ibid, 
476. 

5. I n  like manner, when the facts are equally unknown to both 
parties, or when each has equal and adequate means of informa- 
tion, or when the facts are doubtful from their own nature, in 

, every such case, if the party has acted with good faith, a Court 
of Equity will not interpose. Ibid, 476. 

6. When each party is  equally innocent, and there is no concealment 
of facts, mistake or ignorance is  no foundation for equitable 
interference. Ibid, 476. 

7. The principle is settled, that ,  where the intention is  manifest, a 
Court of Equity will always relieve against mistakes in agree- 
ments, as  well in the case of a surety a s  of others. Butler v. 
Durham, 589. 

8. A. agreed with B. that ,  in consideration of a certain sum, he 
would convey to  B, a certain t rac t  of land, and the pur- 

e chase-money was secured by notes payable in three years. It 
was further agreed, t h a t  B. should take possession of the preni- 
ises, and should pay, annually, for three years, a certain portion 
of the crop; and if B. paid for the land by such annual instal- 
ments, in three years, the deed in fee was to  be given; if not, the 
annual payment was to  be considered as  rent, and a t  the end 
of the three years, the land was to be surrendered by B.: Held, 
tha t  if the annual payments amounted a t  the expiration of four 
years to  the price originally agreed to be given for the land, the 
bargainee claiming tha t  they should be so applied, although the 
bargainor insisted tha t  the payments should be considered only 
as  payments of rent, the bargainee was entitled to a conveyance 
of the premises. Wells v. Wells, 596. 

9. The time mentioned in the contract for completing the purchase 
of land, i s  not usually considered in a Court of Equity, as of 
the essence of the contract. Zbid, 596. 

CORPORATIONS. 

1. Under the Act of Assembly, Rev. Stat .  ch. 26, directing how 
service of process shall be made on a, corporation, the service 
on the president or other officer of a corporation may be in the 
county in which he actually resides, or in the one which is 
his official residence, and where he carries on and attends to  the 
business of the corporation. Cfo~ernor v. R. R., 471. 

2. And, per KASH, J, if the service of a process upon an  officer of 
the corporation .be not made in the proper county, but the 
sheriff returns i t  executed, stating on whom i t  has been served, 
the corporation can only take advantage of the irregularity in 
the service by a plea i n  abatement. Ibid, 471. 
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COVENANTS, MUTUAL. 
Where A, covenanted to  deliver to B. a quantity of corn, and B., in 

consideration thereof, by a separate convenant, executed a t  the 
same time, contracted to deliver to A. a quantity of bacon, and 
A. having failed to perform his covenant, sued B, a t  law upon 
his (Be's) covenant: Held, that  the two covenants growing out 
of the same contract, and executed a t  the same time, are to be 
taken together and regarded as one instrument; and B. not be- 
ing able to  defend hiself a t  law was entitled to relief against 
his covenant in equity. King v. Lindsay, 77. 

CREDITORS. 
8ee Executors and Adminis tmtom.  

DEEDS IK TRUST. 
1. A. makes a deed in trust to  satisfy his creditors. The deed 

recites that A. owed several debts, which are specified by the 
names of the creditors and his sureties. I t  states, too, that "he 
is indebted also to other persons whom he can not now specify," 
and further recites that "he is desirous of saving harmless 
the above-named sureties and paying all his just debts, as well 
others as those above named, and of providing for his wife, &c." 
He then conveys his property in trust, that out of the same the 
debts above named shall be first paid and the sureties should be 
saved harmless, and the remainder, &c., shall be applied to the 
sole use and benefit of his wife: Held, that under the directions 
of this deed, all the creditors, as well those particularly named, 
as  those not named, came in equally. Maloolm v. Purn'ell, 86. 

2. A deed in trust was made for the purpose of securing or satisfy- 
ing a number of debts-among others one debt is described as 
being a debt due "to Lucy F. Jinkins for about the sum of 
$1000 om account of the guardianship of John Blacknall for 
the said Lucy P. Jin+ins." It appeared afterwards, upon the 
settlement of the guardian accounts, that the sum actually due 
to Lucy F. Jinkins, a t  the time of the execution of the deed, 
was $1,481.99: Beld, that  the whole of this amount was 
secured by the deed, and not merely the sum of $1000. Oarza- 
day v. Pasohall, 178. 

DEVISES AND BEQUESTS. 
I. A testator bequeathed certain negroes to his wife for life, and 

made no specific disposition of them after her death. He had 
other negroes, and after making several other bequests, he be- 
queathed as follows: "All my negroes that are not given away 
by this my last will, shall be equally divided between W. E. and 
M.": Held, that the remainder in the negroes given to the wife 
for life passed by this residuary clause to W. E. and M. Jones 
v. Perry, 200. 

2, As to personal estate, a residuary clause carries not only every 
thing not disposed of but every thing that turns out not to be 
disposed of. Ibid, 200. 

3. A testator who was seized in fee in his own right of two-thirds 
of a tract, and seized of the other third in the right of his wife 
during the coverture, and also possessed of personal property, 
devised as follows: "I give and bequeath to n?y wife during her 
natural life, the whole of my landed and personal property. And 
after the death of my wife the whole of the lands and personal 

510 ' 



INDEX. 
- 

DEVISES ASD BEQUESTS-Continued. 
property (except the slave Czesar) to be sold, and the money 
arising from the sale to  be equally divided between my sons and 
daughters": Held, tha t  the testator did not intend to  include 
in his devise the lands he held in  right of his wife. Bmit7~ v. 
XcCrary,  204. 

4. When land is  directed by a will to be sold, after the death of 
one to whom i t  is devised for life, and the money arising from 
the sale to be divided among certain ulterior devisees, equity 
t ~ e a t s  the land as  personalty, and, if one of those devisees should 
die before the expiration of the life estate, his or her share of 
such proceeds, being a vested interest, would go to  his personal 
representative, and be disposed of as  personal property. Ibid,  
204. 

5. When a will does not direct, in express terms, by whom a sale of 
lands, directed to be sold, is  to be made, i t  is in the power, and 
i t  is the  duty of the executors, who qualify, or the survivor of 
them, or of the administrator with the will annexed, to make 
such sale. Ibid,  204. 

6. A testator bequeathed certain slaves t o  his son A. for life, and a t  
his death to  his soh, if he arrived to the age of maturity, but if 
A. should have no son or this son should not arrive a t  maturity, 
then to be equally divided between B. and C.: Held, tha t  this 

' was a vested legacy in remainder to  B, and C., subject to be 
divested on the happening of the contingency mentioned in the 
mill. And if t ha t  contingency should not happen, the interest 

a would pass to  the personal representatives of the ulterior re- 
mainderman. Lewis v. Kenzp, 233. 

1. A testator, by his last  will, bequeaths, among other things, as  fol- 
lows: "It is m y  will tha t  my negroes and stock be kept on the 
plantation, whereon I live until my son Kinchen a t ta in  the age 
of 21 years. Item-I give to my son Joshua $1000, to be raised 
from the farm. Item-I give and bequeath to m y  three daugh- 
ters ,  Maria A. Buyther,  Harriet t  Jane Taylor,  and Chari ty  D. 
Taylor,  and m y  son Kinchen,  t o  be eqaally divided between them,  
m y  negroes, when  m y  sofi Kinchen arrives t o  t h e  age of 21 years. 
Item-It is  my will t ha t  the residue of my estate of every de- 
scription, belong t o  my son Kinchin Taylor": Held, t h a t  the 
three daughters and the son took vested and equal interests 

, under the bequest of the negroes. Guyther  v. Taylor,  323. 
8. I n  construing a bequest, there is a leaning always in the court 

towards vesting, if the expressions be ambiguous, and the inten- 
tion doubtful. Ibid,  323. 

9. I n  respect to  gifts of personal estate by will, the law is, t ha t  the 
word when,  is  a word of condition, and imports, t ha t  the time 
"when" the legatee is to  receive the bounty, is  of the essence 
of the donation, unless there be some other expression to  explain 
i t ,  or some provision in the context t o  control it. Ibid, 32:. 

10. A direction in  the will, making a disposition of the property 
until the time specified, is such a provision a s  will control the 
general rule. So, also, the expression in  the will, "to be equally 
divided between them," is equivalent t o  the expression, "paya- 
ble," or "to be paid," i n  explaining the words "when,", &c. 
Ibid,  323. 

11. A devise t o  -4. and "if she dies leaving no issue," then to my 
children, B. C. &c. will operate a s  a good executory bequest 
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to  the children, B. and C., if A. should die without leaving any 
issue a t  the time of her death. Godon  v. Holland, 362. 

12. A testator devised by a will dated in 1837, certain property "to 
his y i fe  for life, and, a t  her death, to her heirs lawful begot- 
ten of her body, if any there should be, equally. But in case 
there should be no such heirs lawfully begotten, as  aforesaid, 
then to  be equally divided among the next of kin of myself and 
my said wife, to them, their heirs and assigns forever." The 
widow died leaving no issue: Held, t ha t  in tha t  event, since 
the act  of 1827, (Rev. St. ch. 122, see. 11)  the limitation over 
was good and took effect. Jones v. Olber  369. 

13. After the death of the testator, his widow married a second hus- 
band, who survived her: Held, tha t  this second husband, not 
being of the blood of the widow, was not comprehended within 
the terms, "her next of kin." Ibid, 369. 

14. I n  a devise to the next of kin, the words "next of kin," mean 
"nearest of kin," and those only are  entitled, who are nearest 
in blood, in exclusion of others, who are next of kin in the sense 
of the statute of distributions. Ibid, 369. 

15, I n  a devise by a testator to the next of kin to  himself and his 
wife, the next of kin of the wife take an  equal share with the 
next of kin of the husband, though the former may not be in as  
near a degree of consanguinity to the wife as  the lat ter  were t o  
the husband. Ibid, 369. 

16. In  a devise to the next of kin, to take effect after a prior limita- 
tion, the general rule is, t ha t  the next of kin a t  the time of the 
death of the testator, are intended, and not those who may be 
next of kin a t  the period when the devise is  to vest, unless there 
be some special circumstances to show tha t  the testator meant 
otherwise. Ibid, 369. 

17. I n  this respect, there seems to be no difference between a gift  
over to the testator's own next of kin, or those of another per- 
son. Ibid, 369. 

18. A testator in 1814 bequeathed certain negro slaves to  his daugh- 
ter A. for her life, and after her death to her son K., and 
"should he die without lavful  issue," then over: Held, first, 
tha t  the remainder over was too remote. Secondly, t ha t  the son 
dying in the life-time of his mother, and leaving no father, his 
interest in the estate was to be equally divided between his 
mother and, his brothers and sisters, both of the whole and half 
blood. Thirdly, t ha t  the husband of the mother, who had the 
life estate, having survived her, her administrator must account 
to  his administrator or exec<tor for her share, after satisfying 
her debts, if any existed a t  the time of her death. Fourthly, 
t h a t  the husband, having kept possession of the slaves after the 
death of his wife, is bound to  account with the estate of the 
son for the hires and profits after t ha t  time. Ferrand v, How- 
ard, 381. 

19. A teetator devised all his property to  his wife for life, and after 
her death, his property, except his lands, to  be divided among 
his three daughters. He then directs as  follows: "After the 
death of my wife, as aforesaid, i t  is further my will and desire, 
if there should not be property and effects, exclusive of the 
lands, sufficient to make to the amount of $370 each, t ha t  my 
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son Henry pay out  of his portion, what will be sufficient for the 
purpose." He devised his lands to be equally divided between 
his sons Joseph and Henry. Henry's interest in the land was 
sold under a n  execution against him: Held, t ha t  upon a defi- 
ciency of the personal estate, after the death of the wife, to  pay 
the daughters $370 each, these legacies were a lien upon the 
land devised to Henry, and the purchaser a t  a sale under a n  exe- 
cution against Henry, bought them subject to  t ha t  lien. Hedges- 
peth v. Puryeur,  422. 

20, A bequest of "one-seventh par t  of al l  the balance of my negroes 
and stock," is  a specific legacy, and upon the death of the lega- 
tee in the life-time of the testator, as well as a pecuniary legacy 

' to  the same person, becomes a pa r t  of the residue, and will pass 
under a residuary clause. Johnson v. Johnson, 426. 

21. A testator, after having given several legacies, bequeathed the 
residue of his estate, "not disposed of, to  his wife and her six 
children, to be equally divided between them and their heirs, 
share and share alike." A., one of the six children, died in the 
life-time of the testator: Held, tha t  this bequest was not to  the 
children, as  a class, but as if each had been particularly named; 
and as  each was enti t led' to only one-seventh, t ha t  share could 
not be enlarged by the death of one in the life-time of the testa- 
t o r :  Held, therefore, tha t  the share of A, having so lapsed, 
was entirely undisposed of, and belongs to  the next of kin of 
the testator and his widow, the lat ter  being entitled in such 
case by the express terms of the act  of 1836. (Rev. St. c. 121, s. 
12.) Ibid,  426. 

23. Where a testator in his will, after giving some small legacies, 
gave to  his wife "all his estate, be i t  real, personal or perish- 
able," and by a codicil devised to  his wife a leasehold estate in 
the town of Salem, for his wife "to inherit and keep in posses- 
sion during her life, and to dispose of as  she pleases, under the 
rules and regulations of the town of Salem": Reld ,  that ,  what- 
ever might be the effect of the provisions of the codicil, if i t  
stood alone, yet even if t ha t  did not give the wife the absolute 
interest in the leasehold estate, as  the estate would then remain 
undisposed of, after the death of the wife, she would be entitled 
t o  i t  under the general residuary clause in  the will. Fishel v. 
Huge, 510. 

23. A testator devised as follows: "I will and bequeath to my eldest 
son, Samuel, my two tracts of land, lying on both sides of 
McCulloch's Creek, in the North West of Charlotte Town, and 
the half of the house I live in, and also one negro, &c. I also 
give unto my second son, James, the other half of the house I 
live in, and the lot i t  is  built upon, with other appurtenances 
thereunto belonging, and my lot a t  the east side of the Spring 
Head: Held, first, t ha t  by the devise of a house, the land on 
which i t  i t  situated will generally pass, unless a different inten- 
tion can be collected from the will; but, secondly, t h a t  the  inten- 
tion of the testator was, to give Samuel one-half of the house, 
and by necessity, the ground occupied by tha t  half, and to  give 
to  James the other half of the house, and all the remainder of 
the lot and appurtenances. Wil l iams  v. McCombe, 450. 

34. The testator further devised as  follows, after having given a 
negro girl to  his daughter, Mary: "I also will and appoint, t ha t  
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if any one of the said children shall or do die before of age or 
before they have lawful heirs begotten of their bodies and a re  
come of age, that, i n  t ha t  case, what is  then found of their leg- 
acy, shall go or be given to  the next one or two tha t  is  living, 
and equally divided between the two living; if but one surviv- 
ing, to get  the whole": Held, t ha t  the word "legacy," as  here 
used, referred to  both the real and personal estate, and tha t ,  
upon the death of James, under age and without issue, all his 
property went to  his surviving brother and sister. Ibid, 450. 

2 5 .  A bequest of a chattel to  A, for life, and after A.'s death to B. 
does, upon the assent of the executor, vest the legal interest in 
the remainder i n  B. Howell v. Howell, 522. 

26. A testator bequeathed to his v i fe  a large amount of real and 
personal property, for her natural  life, and after her death to  
9. The wife died in the lifetime of the testator:  Held, t ha t  the 
legacies t o  the wife did not lapse by her death, but tha t  on the 
death of the testator they vested immediately in the remainder- 
man. Richmond v. Vanhopk, 581. 

27. Among other legacies, the testator bequeathed certain negro 
women and their childyen. They had children a t  the time of 
the execution of the will, and several born afterwards and before 
the death of the testator: Held, t h a t  these afterborn children 
did not pass under this bequeet, but t ha t  they remained undis- 
posed of by the will. Ibid, 581. 

28. Some of these negroes undisposed of by the will had been placed 
by the testator in his lifetime in the possession of one of his 
sons, where they remained unti l  the testator's death: Held, 
tha t  there being only a partial  intestacy, this could not be con- 
strued an  advancement, so as  to  entitle such son absolutely to  

. the negroes on the testator's death, under the provisions of the 
act  of Assembly, Rev. Stat., ch. 37, sec. 17. To constitute such 
an  advancement there must be entire intestacy of the parent. 
Ibid, 581. \\ 

29. The testator bequeathed a desk with all tha t  Tvas in i t :  Held 
that ,  by this bequest, all tha t  was found in the desk a t  the testa- 
tor's death, whether there a t  the time of making the will or 
placed there subsequently by the testator, passed to the lega- 
tee. Richmond v. T7anhook, 581. 

30. It i t  a general rule, t ha t  gifts by will to  take effect a t  an  indefi- 
nite period, will be considered as vested a t  the death of the tes- 
ta tor ;  and, if there be a tenancy in common, with a clause of 
survivorship, the death of the testator is, in general, the era to  
which the survivorship refers. Haughton v. Lane, 627.  

31. This general rule, however, is subject to  be controlled by the 
intention of the testator, when i t  is  clearly expressed in the will ; 
but the court will not, upon doubtful expressions, depart from 
the rule. Ibid, 627. 

DIVORCE. 
See Mawiages. 

DONATIO MORTIS CAUSA. 
1. A donation causa mwtis  can not be by deed, vithout delivery of 

the thing, even where the death of the party takes place. Smith  
v. Doauney, 268. 
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2. Where there is no delivery of the thing, nor any intended to be 

made, nor any dominipn over the thing intended to be parted 
with, by the donor during his life, the gift is not good as a dona- 
tion causa mortis. Ibid, 268. 

3. A donation causa mortis can not take effect, if the party recover 
from the illness under which he is then laboring. Ibid, 268. 

4. Where A. expecting to die, endorsed upon a bond due to her for 
$900, that B, was entitled to $600 out of it, but made no delivery 
of the bond, and afterwards recovered from her then illness, 
held that this was an invalid gift. Ibid, 268. 

EXANCIPATION. 
See Parties. 

EKTRIES. 
1. The act of Assembly of 1842, c. 35, does not give a preference to 

lapsed entries, made since the 1st of January, 1836, over junior 
entries, on which the time for the payment of the purchase- 
money had not expired. Brgsort v. Dobsort, 138. 

2. An entry-taker can not appoint a deputy, nor can the acts of one 
in the capacity of a deputy be rendered valid bv the subsequent 
acquiescence of the entry-taker in what he h a s  done. J4amwell 
v. Wallace, 593. 

EVIDENCE. 
1. It is in general no objection to a witness that he is the agent of 

the party who offers him-more especially is i t  no objection 
when the object of his evidence is to prove the payment of 
money by the principal to himself. Wartd v. Grin%, 150. 

2. Merely signing a paper as an instrumentary witness creates 
neither a legal nor a natural presumption that such witness 
knew the contents of the paper. Hill v. Johnston, 432. 

3. I n  a case between two parties on a money transaction, where the 
testimony seems to be nearly balanced, the determination may 
be safely placed apon the want of preponderating proof on the 
side, upon which the error rests, and upon an exhibition in 
that  party of a deficiency of the due caution, which prudence 
requires him to use. McLeafi v. Nhumart, 457. 

4. A bank, that pays money to any person, as a loan, without any 
' written check or receipt, and especially pays the money of one 

man to another, without taking something to charge him, ought 
to lose it, unless the fact can be unquestionably established. Ibzd, 
457. 

5. A clerk of a court has no right to certify a record and thereby 
authenticate i t  under his private seal. Butler 0. Durham, 589. 

6. A guardian bond is not a record, and, before i t  can be read as evi- 
dence in any case, it must be proved like other bonds. Ibid, 589. 

See Practice and Pleading. 

EXECUTIOKS. 
An execution binds equitable interests and rights of redemption of 

mortgages, only from the time of the issuing of the execution, 
and not from its teste. Hall v. Harris, 289. 
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EXECUTORS AND ADMINISTRATORS. 
1. Where an  account is ordered to be taken of the administration of 

an  estate, commissioner should make a statement of the bonds, 
notes or other securities for debts exhibited by the administra- 
tor as  part  of the estate; and the administrator, unless some 
special cause be shown to the contrary, has a right to deliver 
over these to  the parties interested, with a proper endorsement 
or other authority to  collect them, a s  par t  of the assets in his 
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hands. Hester v." ~ c s t e r ,  9. 
2. The court will not charge an  administrator with interest on 

moneys bona fide collected and kept for the benefit of his cestuis 
que trust ,  unless there be plain proof of misconduct in such 
collections and custody. Ibid, 9. 

3. Nor will the court make a rest in the account, so as to charge in- 
terest on both the principal and interest, found to be a balance 
due from the administrator upon a n  account taken, when the 
suit  was afterwards continued for the  purpose ot making new 
parties. Ibid, 9. 

4. An administrator with the will annexed, in his account with the 
residuary legatees, is  entitled to  charge interest from the pro- 
bate of the will on a legacy the?% payable, and interest after two 
years on a legacy, where no time is prescribed for i ts  payment. 
Ibid, 9. 

6. Where in a suit  by an  adnlinistrator with the mill annexed, 
against the legatees for a settlement of the estate, i t  is stated in 
the bill and admitted by the ansvers, t ha t  the widow of the 
testator had dissented from the vil l ,  and, under a decree of a 
competeht court, had received her full  share of the estate, the 
administrator can not be allowed a credit for any alleged bal- 
ance due the widow beyond the amount specified in tha t  decree. 
Ibid, 9. 

6. Counsel fees paid by an  administrator fairly, and on account of 
the estate, are to  be allowed him in  his settlement. Ibid, 9. 

7. A testator having a suit  pending, which he had instituted to re- 
cover certain slaves he had purchased and for which he  had 
partly paid, directed his executor, if the slaves should be recov- 
ered, to sell them, and, out of the proceeds, pay the remainder 
of the purchase-money, and the surplus, if any be left, to  his 
wife and children. The executor suffered the quit, which was 
against the vendor, to abate, and surrendered all right to  the 
slaves, upon receiving back what had been paid by his testator, 
and the bonds still remaining unpaid for the residue of the pur- 
chase-money: Held, that ,  before the legatees could recover the 
slaves from the executor, or from the vendor, against whom the 
suit  a t  law had been brought, they must show that  they had 
been injured by some fraudulent act  or improper dealing of thc 
executor with the other party. Jones v. Loftin, 136. 

8. An administrator, who honestly defends a suit, i2 to be protected 
by the judgment against him per testes and in invitum, al- 
though the claim, on which the judgment mas founded, may 

have been unjust. Emith v. Dozcney, 268. 
9. But  when an  administrator manages a suit  against himself, is . personally concerned in interest with the plaintiff and suffers a 

judgment to be obtained without the examination of any testi- 
mony, such judgment shall not be received as evide~ce  t h a t  the 
debt was due and tha t  he was bound to  discharge i t .  Ibid, 268. 
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EXECUTOR8 A N D  ADMINISTRATORS-Continued. 
10. An executor or adrniiiistrator has no riglit to apply to a Court 

of Equity for i t s  advice, when he claims the legal title, and an- 
other also claims the legal title. Thc decision belongs to a 
court of law. Ferrand v. Howard,  381. 

11. Whele an  administlator suffers a debt, which is leally due from 
the estate, to be recovered from him by a person not properly 
entitled to  it, though while the judgment is unreversed he will 
be protected in paying i t  out of the personal estate, yet i t  forms 
no ground for a claim of the administrator against the heirs, as 
for money disbursed by him for the benefit of the estate heyond 
the personal assets he had received. Netvsom ?7. Neursorn, 411. 

12. An administrator can have no claim against the heirs for his con- 
missions, though he may have expendcd all the personal estate 
in the payment of debts. Ibid,  41 1. 

13. An executor may, (and i t  is  his duty to  do so)  M o r e  he assents 
to  or delivers a legacy to a tenant for life of chattels, require 
such legatee to sign an inventory .of the chattels, admitting their 
reception, and that  he is entitled to them only for life, after 
which they will belong to the person in remaindcr. Ho?mll v. 
Howell, 522. 

14. A t c s t a to~  devised to his daughtei, Jane, a ncgro woman, and 
to such children as Jane might thereafter have, the issue of the 
negro woman that  might bc thereafter horn. The exccutoli 
assented to  the legacy-and, afterwards, Jane  had two children, 
and the negro woman had issne, two hays, which were taker1 by 
,Jane's husband o11t of the limits of this State, and have nevei 
been returned: Held, that  the executors were not responsible 
for thcir loss-that their assent to the legacy to Jane vested the 
legal t i t le i n  those in remainder, whenever the contingency 
5honld happen, and that  the executors therefore had no furthcr 
con t~o l  over the propcity. 4chcson 1. McCoombo, 551 

15. Where a planter had bcen in the habit of permitting his slaws 
to  cultivate patches of corn, cotton, etc., and of selling thc pro- 
duct and paying over to them thc proceeds, and where hc 
died while the crop was under cultivation: Held,  tha t  the exec- 
utor was justified in pursuing the same course a s  to such crop, 
and in paying the procccds to the slaves. W a d d i l l  v. Mart in ,  
562. 

16. Rut  this must be done bona fide, and like the paraphernalia 
allov-ed to a wife, the amount paid over must be proportioned 
to the estate and condition of the dcceased. Ibid,  562. 

17. A creditor may, by a proper bill, obtain accounts of the real 
and personal estates of his deceased debtor, and a decree for 
payment of his debts out of the proper fund. Mart in  7). H a d -  
in,g, 603. 

18. But, if he chooses to go on a t  law, and has the plea of "fully 
administered," found against him, or confesses i t ,  there is  no 
ground for relief as against the executor or administrator, in 
equity, to set aside the vcrdict and judgment thereon, where 
the executor or administrator has been guilty of no fraud in 
misrepresenting the state of the assets. Ihid,  603. 

See Appoin tment .  14'ill.s. 
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I F E N E  COVERT. 
1. Property in the hands of a trustee, for the sole and separate use 

of a feme covert and subject to her absolute disposition, will 
be held liable in a Court of Equity for any debts she may con- 
tract, with a n  understanding, express or implied, t h a t  they are  
to  be paid out of such property. Praxier v. Brozmlow, 237. 

2. To constitute a conveyance t o  a trustee for a married woman, 
one for her sole and separate use, no technical language is nec- 
essary. But i t  must appear unequivocally on the face of the in- 
strument, to the satisfaction of the court, tha t  the intention was 
to exclude the husband fr'om any interference with the property 
conveyed. Heathman v. Hall. 414. 

3. Where a conveyance was made to  a trustee of certain negroes in 
t rus t  "for the entire use, benefit, profit and advantage of "the 
feme covert: Held, that ,  by these words, a sole and separate 
estate in the property was conveyed to her. Ibid,  414. 

See Husbawl a d  W i f e .  W i l l s .  Appointment .  

FERRIES. 
See Bridges and Perrjes. 

FRAUDS A S D  FRAUDULENT COSVEYANCES. 
1. A voluntary conveyance of land, before our Statute of 1840, ch. 

28, though for the meritorious purpose of providing for a wife 
or children, was, by the statute 27 Eliz., c. 4, fraudulent and 
void against a subsequent purchaser for a fair  price, whether 
the purchaser had notice or not of the prior conveyance. Free- 
mum v. B a t m a n ,  81. 

2. Even where the contract of purchase is executory and the pur- 
chaser is informed of a prior meritorious settlement, t ha t  set- 
tlement is a nullity as against the purchaser, who has a right to  
call for the legal title. Ibid,  81. 

3. Interests, gained by one person by the fraud of another, can not 
be held by him, otherwise fraud n-ould always place itself be- 
yond the reach of the Court. Harrzs v. Delamar, 219. 

4. An instrument, obtained by fraud or imposition on the pa r t  of 
the father in behalf of his infant children, must be set aside in 
Equity. Ibid,  219. \ 

5 .  When a bill is filed by a father, as  the next friend of his chil- 
dren still infants, to  carry such an  instrument into efTect, the 
court will dismiss the bill a t  his own costs. 

6. Where a bill is filed by an  administrator for the puipose of set- 
ting aside a deed executed by his intestate, on the ground tha t  
i t  was given t o  defraud creditors, he is  estopped from showing 
tha t  i t  was'fraudulent, although he alleges tha t  he was himself . 

one of the creditors intended to be defrauded. Coltraine v. 
Oausey, 246. 

7. SS7here a woman, who was about to  be married, made a volun- 
ta ry  conveyance of all  her valuable property, on the day before 
the marriage, without the assent or knowledge of her intended 
husband, to  a son by a former marriage, and i t  was agreed t h a t  
this conveyance should be kept secret: Held, t ha t  a Court of 
Equity will consider it a fraud upon the expected rights of the 
husband, and will declare i t  void against him. Logan v. S i m -  
m o w ,  487. 
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FRAUDS A S D  FRAUDULENT COXVEPANCES-Continued. 
8. Such a flaud can only be i c l i e ~ e d  a g a i n ~ t  in a Cmrrt of Equity, 

because, a t  law, the conveyance, being good against the wife, 
is  also good against the h n i b ~ n d ,  n h o  claims through her. 
Ibrtl, 487. * 

!) Whcthcr, if a woman, durmg the couisc of a t ieaty of inarliage, 
make, \vithout notice to  tlie intended husband, a coineyance of 
any par t  of he1 pioperty, such conveyance would In itself be 
fraudulent, qi~wre? Ibad, 487. 

10. It ccrtarnly would be fiaudulcnt, if designed to  deteixe the 111- 

tcndcd husband. Ibzd, 487. 
11. A lznowledge of facts shown clearly to  exist in the busband after 

the marilagc and acquiescence in anything done undrr the con- 
vcyancc, can not puigc thc E~aud and eet up  the conveyance, 
but i t  would be evidence tending to  show a coinriiunication of 
the facts bcfoic the marriage. Ibid, 487. 

GIFTS O F  SLAVES. 
1. The ac t  of 1806, Rev. Stat., c. 37, see. 17, cxcludes all palo1 pioof 

of the gift  of a slave, of every sort, or to  any pa tpo~e ,  in the 
Courts of Equity, as  well a s  the Courts of Law. Ouerhy v. Har- 
I is,  253. 

2. Thclefore, where the  plaintiff' alleged th'lat, the defendmt had 
assured him, and also told divers other persons, t ha t  he had 
qivcn, though not by deed, ecitain slaves to his son; t h a t  upon 
the faith of t h e e  reprrsentntions, the plaintiffs, \\ho were mer- 
charrts, gave credit to the son to  a large amount, and took as  a 
secniity, a deed in t ru s t  on the said negroci, evcutcd  by the 
son; t ha t  the son afterwaids dicd insolvent, and praying that, 
nnless the de fcnda~~ t  %vould pay their demand, the slaves should 
be suirmdered up to satisfy the said t rus t :  Held, t ha t  such 
parol evidcnee of a gift  from the father to  the son, could not 
be ieeeived for any pnipose, t h a t  the slaves still belonged to  
the defendant, and were not subject t o  the debti of the son, and 
t h a t  therefore the bill must be dismissed. If the plaintiff was 
deceived by fraudulent misreprcseatationi of the defendant, his 
iemedy was a t  law. Ibid,  253. 

GUARDIAN AND WARD. 
1: The court mill never undertake to  dictate to tlie guardian of a 

ward t o  whom he shall lend money, nor how long lie shall lend 
i t  to  a. particular person. The investments of the ward's money 
are  in the guardian's discretion, as  they are upon his respon- 
si ldity.  Cur?] v. Ca,nnon, 64. 

2. An infant's action a t  law on a bond due to him b,y his guardian 
is  not even si1spended b$ such gnardianship, and the infant may 
sue on i t  by his next fricnd; but, even if suspended, the suspen- 
sion would not work an  extinguishment of the debt, but  would 
ceasc with the guardianship, a s  in the case of a debtor admin- 
istcring on his creditor's estate. Wi~aborn  v. Gowell ,  117. 

3. Certainly in a 00nr t  of Equity such an  extinguishment ~vnnld 
not be pcrinittecl, but every security ncccssary for the satisfac- 
tion of tlie debt would be kept on foot, against any ac t  of the 
clcbtor hiinself. Ibid, 117. 

4. A. being indebted to  certain infants, of whom B. was the p a r -  
dian, agrcpd nit11 B. that he wonld give his note to C. for a 
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GUARDIAN AND WARD-Continued. 
debt which B. owed tlie latier, and accordingly did so, taking 
fro111 B. a discharge fox. the debt due to his wards for tha t  
a.mount: Held, t h a t  C., having no notice of this arrangement 
between A. and B., was not responsiblt? to the wards for the 
amount so received from A. Hill v. Johnston, 432. 

5. Where a guardian gives several successive bonds for the faithful 
discliarge of his trust ,  the sureties on each bond stand in the 
relation of co-sureties to the sureties on every other bond; the ' 

only qualification t o  tlie rule being, t ha t  the sureties are  bound 
to  contribution only according t o  the amount of the penalty of 
the bond, in which each class is bound. $omt?s v. Hayes, 502. 

6. A guardian, having personal surety for a debt due to his ward, 
may exchangc tha t  personal, for real security; and, if he does i t  
bwna fide, hc is  not responsible to  his ward. And if this real 
security should prove insafCcient, the ward can not resort to  the 
surcties in the original bond for the debt. Christman v. 
Wright, 549. 

See Evidence. Parties. 

1. The real estate of a deceased person was sold under our act  of 
Assembly for a division among the heirs. The land was sold 
and the nmney put  a t  interest under the direction of the court, 
and a considerable amount of interest accrued from the invest- 
rncnt. Onc of the heirs became a fenw cover1 after the sale 
and inve~tmcnt :  Held, that ,  on her death, without having had 
issue and under age, her surviving husband was not entitled 
to any par t  of the principal, but was entitled t.1 her share of 
the interest, accrued during the covertare, in his own right and 
to her share of the interest, accrued before the covo.ture, as  her 
administrator. Meb(1n.e v. Ywncy, 88. . 

2. Where a husband intends by a bill in equity to impeach a ma]- 
r iagr agreement made between liim and his wife, before mar- 
'riage, she must be a party defendant t o  the bill, and riot k 
joined with him as  a plaintiff. Hale v. G m x e ,  114. 

3'. Where the plaintiff has an  equitable t i t lc to  a tract  of land, the 
lcgal t i t lc to  which is in the heirs of a person deceaacd, and 
the plaintiff's wife is one of those heirs, he can not have a 
decree against her to compel her to join in the conveyance of 
such legal title. Wom.ble v. Cheek, 405. 

4. When he dies, his representatives may file a bill against her, 
or, when she dies, he may file a bill against her real repre- 
sentatives, t o  obtain her legal title. Zb., 405. - 

5. If A. deyisc personal chattels to B. for life, and aftcr the death 
of B. to C., and dies, and the executor assents to the legacy, 
and C. is a married woman, the legacy i i  a lcgal ve-ted interest, 
and may be sold by the husband, though he may die, leaving 
his wife C. surviving him, before the cxpiratiori of thc estate 

I for life. Ao~cell v. Howell, 522. - 
6. A hushxnd, however: can not assign his wife's equitable i n t e ~ e s t  

in a chattel, in which she has not tlre r ight of immediate en- 
joyment. Ihid, 522. 
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IDIOTS. 

See Lz~netics und Idiots. 

INJUNCTIONS. 
1. On a bill for an  injunction and relief against a judgment a t  

law, when a fact in issue between the partics, as, for instance, 
the  delivery of a deed has been determined by the verdict of 
a jury and judgment of the court of law belween the same par- 
ties, the  Court of Equity will not, unless under peculiar cir- 
cumstances, re-try it. Rasser v. Jolzes, 19. 

2. According t o  the rules of a Court of Equity, a n  injunction to 
restrain proeecding with a n  execution is a mandate to  the 
crcditor, not to the oificcr, and the person to  be restrained 
thereby should be made a party to the proceedings. Beam v. 
B l a n t o n ,  50. 

3. A. having a judgment a t  law against B., a contract was made 
between them, by which, as  U .  understood it, he was t o  pay 
the amount on a note or bond due by A. t o  another person. 
B. accordingly so paid the amount and had a credit endorsed 
on the note of A. for the amount of the said judgment. But 
A. declaring his understanding to be tha t  B. was to  pay the 
whole amount of the note which was greater than tha t  of the 
judmnent, and alleging tha t  he claimed no benefit from the 
cl-edbit which had been placed on the note, issued a n  execution 
on his judgment, whereupon B. obtained an  injunction-: Held,  
upon these facts appearing in the bill and answer, t ha t  thc 
court would not dissolve the injunction upon motion, but 
would continue i t  until the hearing. Dalrymplc 'u. Sheppnrd, 74. 

4. On a motion to,dissolve an  iniunetion, every thing is  to be pre- 
sumed against the defendant, in respect of any matter, to  
which he could answer directly, and has not so answered. 
Sparks r. Spurgin, 153. 

-5. A Couit  of Equity will not support an  injunction against :m 
undoubted c r e d h r ,  who has established his debt a t  law, merely 
npon the ground tha t  there were other transactions between 
thc parties, on which, possibly, there may be a sum of money 
coming to  the party obtaining the injunction Ibid, 153. 

6. A strong inference will be drawn against a plaintiff in an  in- 
junction bill, fioni vagueness in its statements, and from sup- 
pressions on matters peculiaily within the plaintill's ltnowl- 
edge.-Ibid. 153. 

7. On the hearirig of a niotion to dissolve an i~ijun~:ti(in, the defcnd- 
a n t  is  the actor;  and ixlthougll the contents of his answer are 
generally t o  be taken as  true, i t  must fully ~ n c c t  the plaintiff's 
equity-there must be no evasion, no disposition sliown t o  pass 
over the material allegations of the bill-and if a reasonable 
doubt exist in the minds of the court, whether the equity of 
the bill is  snflicicntly answered, the injunction will not be dis- 
solved but  continued to  the hearing. Miller v. Washbum, 161. 

5. Where money alonc is  the demand, the common law security is  
the  person of the debtor, nor will Equity go farther-but 
when property is in rontcst a Court of Equity will, when the 
circum~tanccs autliorize i t s  interference and when i ts  aid 
i s  invoked, secure the property itself during the existence of 
the controversy. f b i d ,  161. 
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ISJUKCTIONS-Continued. 
9. Especially will the Court of Equity in this State, in analogy to 

the practice of thg  Courts of Chancery in England in cases of 
waste, exercise this preservative power, where the property in 
contest consists of slaves, and retain the possession of the 
slaves unti l  the cause is finally disposed of. Ibid, 161. 

10. When the equity of a bill is not denied by the answer, but a new 
equity is  thereby introduced to repel or avoid i't, the injunc- 
tion which had been granted, should not be dissolved upon 
the answer, but should be continued to the hearing of the 
cause.-Lyerly v. Wheeler, 170. 

11. It is an  established rule that, where an  injunction is applied for 
to  stay proceedings a t  law on a money bond, the plaintiff must 
agree t o  give the  defendant a judgment a t  law and be bound 
by order to  bring no wri t  of error. Nelson v. Owen, 178. 

12. In  the case of the erection of a mill dam, a C o u ~ t  of Equity will 
not interefere by injunction, unless i t  is  shown that  i t  will be a 
public nuisance, or, if i t  will be a private nuisance only to an 
individual, unless i t  manifestly appears, tha t  so great  a differ- 
ence will exist between the injury to the individual and the 
public convenience, as will bear no con~parison, or t ha t  the 
erection of the dam will be followed by irreparable mischief. 
brad she^ v. Lea, 301. 

13. The general rule is  t ha t  a court of equity takes no jurisdiction * 
' in cases of mere trespass, not even by granting a temporary 
injunction. Irwin v. Da~idsom, 311. 

14. There is a n  established exception, however, in the cases of mines, 
timber and the like, in which cases, injunctions will be granted 
to restrain the continued commission of acts by which the  sub- 
stance of the estate is destroyed or carried off. Ibid, 311. 

15. But when the plaintiff, seeking an  injunction in such cases, 
claims to be the legal owner of the property, he must show 
tha t  he has established his legal t i t le by the judgment of a 
court of law; or, t ha t  he is prosecuting his suit a t  law, and 
the injury, which he will sustain by the acts of the defendant 
before he can obtain judgment will be irreparable-and in the 
lat ter  case, the court, in continuing the injunction, must make 
such order as  will insure the speedy determination of the suit 
a t  law. Ibid, 311. 

16. A court of equity will not t ry  the legal rights of parties to  real 
estate. Ibid, 311. 

17. If the'plaintiff be a mortgagor, and the defendant a mortgagee, 
who alleges there is still a subsisting claim, for a debt upon 
the mortgaged property, though an  injunction may be granted 
t o  stay a vanton or improvident waste of the mortgaged estate, 
by the mortgagee, who has taken possession, yet the plaintiff 
must, before he entitles himself to relief, bring into court the 
amount due, or profess himself willing to  do so. Ibid, 311. 

18. Except a few excepted cases, on the coming in of the answer to 
an  injunction bill, the court will not permit the plaintiff to 
file additional affidavits for the purpose of contradicting the 
answer. Celztry v. Hamilton, 376. 

19. The act, directing tha t  injunctions shall issue hut within four 
months after the rendition of a judgment a t  law, is only direc- 
tory to  the Judges:  and forms no ground for dissolving an 
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INJUNCTIONS-Continued. 
injunction, after the defendant has appeared arid put in his 
answer to thc bill. Smith v. McLeod, 390. 

20. It is a rule in Equity, on the subject of injunctions, that, where, 
by the answer, the plaintiir's whole equity is denicd, and the 
statement in the answer is creditable, and exhibits no attempt 
to evade the material charges of the bill, the injunction will 
be dissolved. Xhmpe v. King, 402. 

21. Where, to a bill praying for an injunction, the defendant ad- 
mits the equity, but seeks to  get rid of i t  by setting up an 
equity of his own, the injunction must be continued to the 
hcaring. Kerns v. Chambws, 576. 

22. Our Act of Assembly, Rev. Stat., ch. 32, see. 12, limiting the 
time, within which injunction shall be granted to  stay execu- 
tions on judgments a t  law, docs not apply to cases where the 
cause for the injunction originatcd in the conduct of the de- 
fendant after the rendition of the judgment. Ibid, 576. 

INSOLVENT DEBTO'RS. 
1. If a debtor, who has been arrested upon a ca. sa. obtain his lib- 

erty by the act or consent of the creditor, the debt is satixfie,d 
in law, and the creditor can no longer proceed against that 
person or any other for the same debt. Hawkilzs v. Ifall, 280. 

2. Rut where the person arrested has given bond under the insol- 
vent debtor's act, appears a t  court accordingly, is surrendered 
by his sureties, and is permitted afterwards to go a t  large, 
simply because no judgment of imprisonment is prayed 
against him, the debt is not discharged. Ibid, 280. 

3. A debtor, after his arrest upon a ca. sa. may transfer his prop- 
erty, bona fide for the purpose of discharging any debts he may 
think proper. King v. !i"r.ice, 668. 

4. A bill can not be filed to  obtain satisfaction of a dcbt out of 
the debtor's property, while the creditor is proceeding a t  law 
against the debtor's person by a ca. sa. Ibid, 568. 

INTESTATE'S ESTATE. 
See Assignment. 

JUDGMENTS QUANDO. 
1. I n  the course of legal administration, a judgment q u a d o  does . not alter priorities between debts so as to give one of inferior 

dignity, on which such judgment had been talcen, a preference 
before a debt of higher dignity not sued on. Henderson v. Bur- 
ton, 259. 

2. But where the debts are of the same dignity, that, on which 
there is a judgment qunndo, must be preferred to  that  on 
which there is no judgment. Ibid, 259. 

IJEGA CIES. 
See' Devises and Beyucsts. Donntio Mortis Quusa. 

LIEN. 
1. A vendor of a chattel has no lien upon the chattel for the 1111- 

paid purchase-money. Beam v. Rla,nlon, 59. 
2. Nor has the surety of the vendee of a chattel any such lien. 

Ibid, 59. 
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3. A. contracted with B. for a t rac t  of land and gave two bonds 
for the price, one for $1,000 and one for $500, B. giving a bond 
to convey the title to  A, when the price was paid. B. after- 
wards surrendered the bond for $500 to  A. and died, the other 
bond being unpaid and no title conveyed, and transferred the 
bond for $1,000 to his infa t grandchildren, to  whom A. was 
appointed guardian, giving t%e usual guardian bond. A, after- 
wards, conveyed this land t o  a trustee for the purpose of pay- 
ing certain debts, and died insolvent: Held, t ha t  the infants 
were still entitled to hold this land as  a security for the bond 
of $1,000, in preference to  the creditors secured by A's deed 
of trust ,  and tha t  it was just and proper they should do so 
before resorting to the sureties in the guardian bond. Winborn 
v. Gorrell, 117. 

4. Until  an  actual conveyance, under a contract for the  sale of 
land, the estate is a surety for the purchaae-money analogous 
to  a mortgage. Ibid, 117. 

5. A testator devised his land t o  his wife for life, and then devised 
as  follows: "I give and devise the land, after the death of my 
said wife, to  my nephew J. A. and his heirs, he paying to my 
two other nephews, E. & G. h., a s  they respectively arrive a t  
the age of twenty-one years, the sum of $100 each. And should 
i t  so happen tha t  the said E. and G. should be of age, before 
my nephew J. A. be in the possession of the plantation and 
land, in that ,  case, he, the said J. A., is  not bound to pay the 
aforesaid sums of money finally, until two years from the day 
of taking possession": Held, t ha t  these legacies were a charge 
upon the land. Astom v. Gallommy, 126. 

6. Held further, t ha t  where land had been sold to one, who had 
notice of the lien, and he had afterwards sold i t  to another 
who had no notice, whatever remedy there might be against the 
latter, the court would first decree the legacies to be paid by 
the first vendee, who had the notice. Ibid, 126. 

7. A vendor of real estate, who has conveyed i t  by deed, has 
no lien upon the land for the purchase-money. Wornble v. 
Battle, 182. 

See Devises awl Bequests, 19. 

LIMITATIONS AND PRESUMPTION O F  SATISFACTION. 
The filing of a bill in Equity is  the  commenceixent of the suit, and 

the time, within which presumption of satisfaction is to ar&e, 
must be reckoned back from t h a t  period. Aston v. Cfalloway, 
126. 

See Contract. Appointment. 
LUNATICS A S D  IDIOTS. 

1. An inquisition, which merely states, t ha t  the party is "of un- 
sound mind," does no? show, even prima facie, tha t  he is  an  
idiot. Christmas v. ,Mitchell, 535. 

2. But  any inquisition as to  lunacy or idiocy, is but presumptive 
evidence, in a suit  inter alias partes, and may be rebutted by 
contradictory evidence. Ibid, 535. 

4. The ancient presumption of law, t ha t  one, who mas born deaf 
and dumb, was an  idiot, does not now exist. Ibid, 535 

5. If i t  did, i t  might be repelled by evidence. Ibid, 535. 
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LUNATICS AND IDIOTS-Continued. 
6. Where one mas born deaf and dumb, but had his intellectual fac- 

ulties, though these were not inlproved by the modern system 
of education for persons of that class: Held, that he was not 
within the exception of the statute of limitations, which only 
excepts him, who is no% compos mentis. Ibicl, 535. 

See ~Vccrriage. 

MARRIAGE. 
1. The marriage of a lunatic, during the period of lunacy, is abso- 

lutely void, and may be so declared by a court of Equity. 
Crzonp v. Morgan, 91. 

2. Upon a n  application for divorce on that ground, when the fact 
of incapacity of mind is established, the court had no discre- 
tion, but is bound to pronounce a decree of nullity of marriage. 
Ibid, 91. 

3. In  a case of alleged insanity a t  the time of marriage, subse- 
quent acquiescence during long or frequent periods of un- 
doubtedly restored reason would be cogent proof of competent 
understanding at the time of the marriage; but, if the insanity 
a t  that  time be established, so that the marriage was void 
ipso facto, i t  seems that neither acquiescence, long cohabitation 
and issue, nor the desire of the parties to adhere can amend 
the orginal defect. Ibid, 91. 

4. The canon and civil law, as administered in the ecclesiastical 
courts of England, are parts of the common law, were brought 
here by our ancestors as such, and have been adopted and used 
here in all cases, to .which they were applicable, and whenever 
there has been a tribunal exercising a jurisdiction to call for 
their use. Ibid, 91. 

5. A suit for nullity of marriage on the ground of insanity may be 
brought either in the name of the lunatic by her guardian or in 
the name of the guardian, though the former is, for some rea- 
sops, the preferable course. Ibid, 91. 

;MORTGAGOR AND MORTGAGEE. 
See Inju.i~ctions. 

MULTIFARIOUSNESS 
1. Equity will not permit a plaintiff to demand, in the same bill, 

several distinct matters, differing in m t u r e ,  against several 
defendants, but will in such case sustain a demurrer for multi- 
fariousness. Parish v. Sloan, 607. 

2. But when one general right is claimed by the plaintiff, though 
the individuals, made defendants, have separate and distinct 
rights, yet they may all be charged in the same bill, and a de- 
murrer for that cause will not be sustained. Ibid, 607. 

PARTIES. 
1. A testator by his last will bequeaths certain slaves to A. and B., 

and devises and bequeaths all the rest of his estate to the said 
A. and B., and then directs his executor to  use all lawful ways 
and means to procure the emancipation of the said slaves-and 
if they can be emancipated then the said propeity to go to 
them, if they can not be emancipated, the property to belong 
absolutely to A. and B. The executqr files a bill stating that he 
is unwilling to give the bond required by law on the emanci- 
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pation of 2% slave, and praying the advice of the court as to 
whether the next of Bin and heirs of the testator, or A. and B. 
are entitled to the property, and a decree that they may inter- 
plead; and inaking only the said A. and B. and the said next 
of kin and heirs parties: Held, that the bill must be dismissed 
because thc executor has not made the slaves parties defend- 
ant, either by the Attorney General or some relator. Miller 
v. Mllisolz, 1'23. 

2. Where the creditor of a deceased debtor alleged that  the defend- 
ants were fraudulent donces of certain property of the said 
debtor: Held, that the plaintiff was bound to have the rep- 
resentatives of the debtor parties before the court, although i t  
was alleged in the bill that the debtor had died in another 
State, and had no represmtative in  this Statc. B y a n  v. Gveer~, 
167. 

3. I t  is a general rule in equity, that all persons interested rriust be 
made parties, plaintiffs or defendants. Gordon v. Holland, 362. 

4. There axe four modes of taking an objection for want of parties; 
by demurrer on record, demurrer ore denus, by plea and by an- 
swer. But the defendant, taking such objection, must always 
apprise the plaintiff of the persons, who should be made par- 
ties. I b i d ,  362. 

5. The effect of a11 objectiori, srmessfully taken, for the want of 
parties, is not that the bill is to be dismissed, but that i t  
stands over with leave to amend by adding the necessary 
parties. Ib id ,  362. 

6. I n  a suit by several joint legatees against the executor for a dis- 
tribution of the fnnd out of which the legacies are to be paid, 
if one of the legatees be dead, i t  is good cause of demurrer that 
the personal representative of such legatee is not made a party, 
either plaintiff or defcndant. Martin v. McBryde, 531. 

7. It is not sufficient to allege in the bill that such legatee has no 
representative, for i t  is the duty of the plaintiffs to  procure a 
representative; nor does i t  make any difference that the plain- 
tiffs arc the next of kin and entitled to thc share of such de- 
ceased legatee. Ih id ,  531. 

8. Where a ward brings a suit in equity against the sureties of 
his guardian, all who have been sureties to that  guardian, 
either in the first or renewed bonds, should be made parties, 
that  their respective portions of contribution for the defalca- 
tion of thcir principal may be adjusted by the court in one 
suit. Butler v. Durham, 589. 

See Mawiage. Hushand amd Wife .  
PARTITION. 

I. I n  a suit in equity for partition of land, from the very nature 
of the case, relief can be given, where the titles alleged are 
legal, only where thc title is admitted, or has been established 
a t  lam, or, a t  the least, is very clear. Garrett v. Whi t e ,  131. 

2 .  Bnt where the title is denied and tlic defendant sets up a sole 
and adverse possession, n Court of Equity can not proceed until 
the party, who asks the partition, re-establishes a t  law the 
unity of posscwion in himself with the co-tenant. A Court 
of Law can alone decide upon a legal title or an alleged ouster. 
Zbid, 131. 
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3. I n  such a case the regular course of the court is, to  retain the 

bill allowing the party competent opportunity for trying the 
title and recovering the possesion of the undivided share in an  
action of ejectment; and the court will require the defendant 
in such action to  admit his actual owte r  of the plaintiff from 
the tract  alleged to be held in common. Ibid,  131. 

4. I n  a bill in Equity for partition of lands, the  plaintiffs must set 
forth their own title and also tha t  of the defendant*, so as  to 
show tha t  they are joint tenants or tenants in common or 
otherwise hare an  undivided interest in the lands. Rarnsey v. 
Bell, 209. 

5. If the defendant in his answer claim the whole in severalty, the 
Court will not decree a partition, but will hold up the bill until 
the plaintiffs have an  opportunity of establishing a t  law the 
title they assert. Ibid,  209. 

6. But if the bill denies t ha t  the defendant has any title, but only 
says t ha t  if he has any i t  is as a tenant in common, and ad- 
mits t ha t  he has had the sole possession of the whole tract  for 
money claiming i t  as his own, the bill must be dismissed. Tne 
Court however will dismiss i t  without prejudice, to  enable the 
party to try,  if he chooses, his title a t  law, and then file a bill 
for partition. Zbid, 209. 

PARTNERS. 
1. Persons, who share in the profits of a concern are liable as  part- 

ners to  a third person; but as between themselves they are only 
liable according to  their particular contract. Motley v. Jones, 
144. 

2. A' creditor of a firm can not file a bill to stop the business and 
t ie the hands of all or any of the partners from disposing of 
the effects, for the purpose of applying them, even t o  satisfy 
all  the creditors of the firm equitably, and much less to  satisfy 
his own debt singly, whether his claim against the partnership 
be either a legal or an  equitable demand. Clement v. Foster, 
213. 

3. It is only a t  the instance of one partner t ha t  the court will 
interfere against another partner, who is appropriating the 
effects to  his own use; because in t ha t  case they are joint own- 
ers of the property, and he has no right t o  apply i t  to  his 
separate use, thereby leaving the other liable to the partner- 
ship debts out of his own estate, or, a t  all events, depriving 
him of property tha t  belongs to him. Ibid,  213. 

4. So, if a creditor of one of the partners gets a judgment against 
him, a Court of Equity will entertain the bill of the creditor 
against all the partners t o  pay the debt or to have the 
partnership account taken, and payment made out of the sur- 
plus belonging to  the debtor. Ibid,  213. 

5. Where two form a copartnership, and one of them sells out one- 
half of his interest to  a third person, who is appointed general 
agent and manager' of the firm, the latter, though responsible 
to  other persons as a partner, is not so to  the partner retaining 
his original interest in the firm, but is only responsible to  
him a s  agent, and as such he is  entitled to a proper compensa- 
tion for his services. Newlamd v. Tate, 226. 
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PRACTICE AND PLEADING. 
1. Where, upon the death of a defendant, a person comes in and 

acknowledges service of a bill of revivor as administrator of the 
deceased party, i t  is too late for him a t  a subsequent term 
to  plead tha t  he never was administrator. Fewland v. Tate, 
226. 

2. A testatrix bequeathed certain slaves to  A, without mentioning 
any t rus t  to be attached to  the bequest. The next of kin of the 
testatrix filed a bill against A. alleging tha t  the slaves were 
bequeathed to  A. on the unlawful t ru s t  tha t  he should permit 
them to  reside in t h i s  State, and to enjoy their actual free- 
dom, while he was to  be only a nominal master; and the bill 
stated some circumstances t o  justify this belief, and partic- 
ularly, t ha t  A. was a member of the Society of Friends, and 
could not conscientiously hold slaves. The defendant demurred 
t o  the bill. Thompson v. Newlin, 338. 

3. Held, t ha t  the demurrer should be overruled, and the defendant 
be decreed to answer, whether the gift  was an  absolute one to 
him, or whether i t  was in  trust ,  and if so, what was the 
object of the trust. Ibid, 338. 

4. If the t rus t  was unlawful, as  alleged in the bill, then A. who mas 
also the executor of, the will, was a trustee for the ne,xt of kin, 
and must disclose the facts, so t h a t  the court may give then? 
their proper remedy. If i t  was on a lawful trust ,  the court has 
a r ight to know it, t ha t  the execution of the t rus t  mag be de- 
creed. Ibid, 338. . 

5. A demurrer, unlike a plea, must be overruled in  toto, unless i t  
be good in i ts  full extent. If i t  cover too much, as  if i t  be to 
the whole bill, when the plaintiff is entitled to discovery or 
relief upon some part, i t  must be overfuled; for i t  ca'n not be 
held bad in part, and good in part .  Ibid, 338. 

6. The facts upon which a plaintiff in a Court of Equity seeks 
relief must be set forth in the stating par t  of his bill. Cowles 
v. Buchanan. 374. 

7. The plaintiff can not rely upon *the interrogatories to  supply de- 
fects in the stating par t  of his bill. Ibid, 374. 

8. A defendant is not bound to answer an interrogatory, not war- 
ranted by what had been stated by the plaintiff, as the ground 
of his complaint. Ibid, 374. 

9. A defendant can not be examined as  a witness in a cause, without 
the previous order of the court. Jones v. Hays, 502. 

10. Where a bill is filed by persons in the charade? of legatees, and . 
i t  neither sets out i n  i t s  body the contents of the will, nor is a 
copy of i t  annexed, a demurrer by the defendants will be sus- 
tained, for the court can not see t ha t  the plaintiffs are legatees. 
Martin v. McBride, 521. 

11. When a bill is amended, introducing new matter or a new charge 
against the defendant, the lat ter  may make such defense to 
this new charge, as  if i t  were now the foundation of an  origi- 
nal bill. Christmas v. Mitchell, 535. 

12. When a fact has been found by a verdict of the jury in a suit 
a t  law, the losing party can not, without some explanation, . 
have the matter re-tried in a Court of Equity. Radcliff v. 
Alpress, 556. 
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13. Although instruments may be referred to  as  exhibits attached to 

the pleadings, yet their contents should be sufficiently set forth 
in the bill or answer to  which they may be attached. King 
v. Trice, 568. 

14. Where a plaintiff files a bill to secure the plangment of his 
own debt out of property he alleges to have been fraudulently 
conveyed by his debtor, and s t i tes  tha t  he files i t  for his own 
benefit and for tha t  of other creditors, whom he does not make 
parties, this is no cause of demurrer. Parish a. Sloalz, 807. 

15. When a fact, assigned as  the cause of demurrer, does not appear 
in the statement of the bill, the demurrer will of course not 
be sustained. Ibid, 807. 

See Corporatiolzs. sales by Decree of Court. Parties. dppeal. 

PURCHASER. \ 

1. Though a perEon claiming land under a contract of sale and not 
having paid the purchase-money, obtained a decree of a Court 
of Equity against the heirs of the vendor, who is dead, requir- 
ing them to convey the legal t i t le;  yet such decree of itself will 
not convey the legal title. Winborn v. Gorrell, 117. 

2. The purchaser of an  equitable title takes i t  subject to  prior equi- 
ties. It is only the purchaser of the legal title without notice 
of a prior equity, who can hold against such equity. Ibid, 117. 

3. As against a judgment creditor, a purchaser of a legal estate 
must take notice, tha t  the debt had been reduced to judgment 
a t  the time of his purchase, and tha t  the execution will over- 
reach his purchase. Hall  v. Harris, 289. 

4. When one purchases land from a vendor, whose title is  after- 
wards ascertained to be defective, and the purchaser by his 
o v n  means supplies the defect and secures his title, he has no 
claim in equity upon the vendor, for what he has expended in 
so perfecting his title. A7ance v. Elliott, 408. 

5. To enable a purchaser of a legal title, without notice of equity 
affecting i t ,  to  avail himself of tha t  defense in a Court of 
Equity, i t  must not only appear tha t  he had no actual notice 
of the equity, but, also, t ha t  he could not, by the ordinary 
means, which a prudent man would have used, have obtained 
information of such equitable incumbrance. Christmns v. 
Ifitchell, 535. 

G .  Therefore, ~vhere  executors, to whom slaves lvere bequeathed in 
trust ,  voluntarily conveyed them to one not entitled, and the 
person, claiming to be purchaser without notice, froin the per- 
son so not entitled, knew tha t  the slaves welt devised to the 
executors, but did not know how the executors conveyed to his 
vendor: Held, tha t  he ought to have examined the will 
and the conveyance from the executors, t h a t  he was bound by 
their contents, in construction of a Court of Equity, and there- 
fore was answerable for the equities, attaching to  the legal 
estate, as  shown either by the will or by the deed of convey- 
ance. Ibicl, 535. 

'7. The doctrine of constructive notice applies in this State, not 
only to  lands, but also to slaves, where a deed of conveyance is 
required in all  cases except where the slaves are actually deliv- 
ered and the money or money's value paid, or in the peculiar 
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case of a gift  of a parent to a child, accompanied with the death 
of the parent, without a will. Ibid, 535. 

8. This doctrine of constructive notice applies, also, as  to other sub- 
jects of personal property, whcre a purchascr kno~vs his vendor 
derived his t i t le under a deed, will or other writing. [hid, 535. 

9. Gross negligence, on tho par t  of him, who deals with an  execu- 
tor, will, i n  Equity, be considered notice of the abuse of the 
executor's authority. Ibid, 535. 

SO. Where one purchased land bona fide, without notice of any 
fraud or trust ,  Ire is  entitled to  the benefit of his purchasc, al- 
though there may have been fraud in the transaction, by which 
his vendor acquired the legal title. Tirny v. Trice, 568. 

See Contl-acts. 

REMAINDERMAN. 
1. The remainderman after a. life estate in a slave can only ask 

the aid of a Court of Equity, during thc life estate, t o  pro- 
tect his intercst against any improper disposition by the ten- 
an t  for lifc. Lewis v. Kemp, 233. 

2. After the death of the tenant foi life of a slave, the remaindex- 
man can not call upon his representative to account for the 
value of the slave sold by the tenant for life, unless such ten- 
a n t  acted in bad faith and sold the whole interest in the 
ila-ce, or sold his own interest fraudulently with a view to  his 
being taken out  of ihe  State 01 to some peison, who, he knew 
or had ~ c a s o n  to believe, would take him out of the State. 
Ibid, 233. 

3. If the slave, though sold, should die during the life of the 
tenant for life, or during tha t  time should become deteriorated 
in value, the remainderman in the former case can claim noth- 
ing and in the latter only the value a t  the death of the  tenant 
for life. Ibid, 233. 

See Xequeslratio?~. Husband cE Wife. Ereculors a ~ i d  Administru- 
lors. 

SATXS BY DECREE O F  COUXT. 

1. A sale by a Clerk and Master, undel a bill praying the  sale of 
land fo i  partition, is  ba t  a mode of sale by the parties them- 
selves. It is not merely a sale by the law, in invito, of such 
interest as  the  parties have or may havc, in which the rule is, 
caveat emptor; but profess to  be a sale of a particular in- 
terest, stated in the pleadings to  be vested in the parties, and 
t o  be disposcd of for the puxpoqe of partition only. Xmrth v. 
Bviltain, 34'7. 

2. ITence, if a. purchaser p i~ys  his money on a Master's sale, and 
discovers a defect in the title, a t  any time before a conveyance 
executed, he may recover i t  back. Ibid, 347. 

3. When a sale under such a decree has been made to  A., who 
pays a pa r t  of the purchase-money, and then assigns his claim 
to  B., who pays the remainder, and then a drfect in the title 
is  discovered, so tha t  the assignee of the  purchaser objccks and 
can not be held to  take a conveyance: Held, DANIEL, J., dis- 
sentiente, t ha t  this assignee was entitled, upon the Court's 
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rescinding the contract, to have the whole amount tha t  had 
been paid refunded t o  him, both what was paid by his assignor 
and what was paid by himself. Ibid, 347. 

4. Held, further, that ,  the money having been paid into c o u ~ t  in 
the original suit  for a sale, he was entitled to his relief by a 
new bill against the plaintiffs in such original suit, and his 
assignor. But if he adopts this course, instead of applying 
to  the court by petition or motion in the original suit, he 
will not be entitled to  recover his costs. Ibid, 347. 

SEQUESTRATION. 
I n  order'to obtain a wr i t  of sequestration and ne exeat a t  the in- 

stance of the remaindermen against the tenant for life of per- 
sonal property, i t  is not sufficient tha t  the remaindermen state 
their fear tha t  the property will be removed beyond the juris- 
diction of the Xtate or destroyed; they must also show reason- 
able and sufficient grounds for such fear. Howell v. Howell, 

. 522. 

SPECIFIC PERFORMANCE. 
1. The Court wi2  not, on a bill for the execution of a parol contlact 

for the sale of land, hear proof of such contract, when i t  is de- 
nied by the defendant and he relies upon the act  (Revised Sta t -  
utes, chap, 50. sec. 8,) making void all parol contracts for the 
sale of land. Dunn v. Moore, 364. 

2. P a r t  performance, as by paying pa r t  of the purchase-money, 
taking possession, &c., will not take the case out  of the statute;  
but in case of such par t  performance, if the defendant admits 
the contract, a s  stated by the plaintiff, and the par t  perform- 
ance, but relies on the statute, the court will order an account 
to  be taken and decree a compensation to the plaintiff for his 
payments and expenditures. Ibicl, 364. 

3. But  if the contract is denied, the Court can grant no relief, be- 
cause i t  can go into no proof of a contrast, variant from that  
stated in  the  answer. Ibid, 364. 

4. Where a contract is made to convey several contiguous tracts of 
land not particularly designated each by metes and bounds, but 
stating tha t  they contain "1670 acres, more or less," and the 
plaintiff, the vendee, states in his bill, tha t  there is ascertained 
to  be a deficiency of 355 acres, of the value of $1,266: Held, 
t h a t  the words "more or less," used in the contract, can not 
extend so far  as  to prevent the plaintiff's demand for relief, the 
alleged mistake amounting to  so large a number of acres and 
of such value. Gentry v. Hamiltom, 376. . 

5. I n  a suit  for specific performance of a contract for the sale of 
land, either par ty  is, as a matter of right, entitled to have a 
reference upon the title. Ibid, 376. 

SURETIES, 
1. The sureties for the purchase money of land, sold by a clerk and 

master under a decree of a Court of Equity, where the title i's 
retained unti l  the purchase-money is paid, have a right, upon 
the insolvency of the principal and their own payment of the 
money, t o  have the land sold for their reimbursement. Armold 
v. Hicks, 17. 
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2. Whether a surety to a debtor can or can not i 7 e  a n y  case require 
the creditor to  resort to  a collaterzrl security, which he has ob- 
tained from the principal debtor, he certainly can not requirc 
him t o  look to  such security in the first instance, if i t  be not 
plainly a valid security, under which the crctiitol. can have 
speedy, direct and certain redress. Q a ~ y  v. Carinon, 64. 

3. Where an  administrator, being about to  leave this State, deposits 
the assets of the estate with a person, i n  t ru s t  t l lat  he will pay 
the nes t  of kin of the intestate, the sureties of such administra- 
tor, against whom recoveries have been ell'ected by any of the 
next of- kin, have a right to call upon this trpstee for ari 
account of the assets so received by him, and to  be subrogated 
to the rights of such next of kin, a s  have made them respon- 
sible. i i cnnedy  v. Pickens, J 47. 

4. The right of a snrety to have contribution from his co-surety, in 
equity, is not founded upon any principle of contract, but is the 
result of natural  justice. Allen v. Wood, 386. 

5. When one surety brings a bill for contribution against n co- 
surety, he should a t  least allege tha t  the principal is insolvent, 
so t ha t  he can have no redress against him. For the equity of 
a plgiritiff, sccking contribution from a co-surety, lies in the 
insolvency of the  principal. Ibid, 386. 

6. Where nloney is  advanced by the principal to  one of the sureties, 
to  discharge the debt, before the debt is actually discharged, 
the co-surety may 'file his bill in equity for an  account and 
foi, relief. / b i d ,  386. ' 

7 .  Rut  if the n~oney is  paid by the principal, after the debt has 
been discha~,ged by the sureties, to one of t ~ v o  sureties, to reim- 
burse both, then the co - su i~ ty  has his remedy against the 
surety, re~eiving the money, by an  action a t  latv for money had 
and received, and, therefore, can not support ;t suit  i n  equity. 
Ibid,  386. 

8 W h e n e ~ e ~  a collateral secanty on the p~ operty of the principal 
i i  q i ~ c i i  t o  or obtained by a creditor, by whatever means, i t  
an~oun t s  to a specific appropiiation of those effccts to the debt, 
and therefore the surety is  entitled to  the benefit of i t ,  as 
\\ell as  the creditor ; and the creditor is  nnder a duty to the 
surety, which will be enforced in equit17, not wilfully to iin- 
pair  the security or omit to enforce satlsfact~on of i t  Smith 
v. McLcod, 390. 

9. Where A. R. C. D. E. and F. wele su~e t i e s  on an administlation 
bond, and judqnrent wns lecocered a t  law against them and 
theil principal, and A. and  B. had the judgmcnt assigned for 
their benefit-and then the principal and the other su~e t i e s  
filed a n  injunction, which wns dissolved and iudynrcnt rendered 
in the Court of Equity against all the plaintitfs In the injnnc 
tion bond and their sureties: Held, tha t  A. and R., the sureties, 
n h o  (lid riot join in the bill for an  injnnction, were not bound 
to  contribution to the other sureties, p a r t ~ e s  t o  the injunction 
bill, tbouqh A.  and R wrrc original wie t ics  f o ~  the debt; 
heranse, thc principal having joined in the  in junct~on suit  the 
o t h e ~ s  who were united wit11 him, were his snletieg in t ha t  suit, 
to  the exclusion of A. and R Daniel v. Joynev, 513. 

10. Where A,, being the principal 171 n bond, gave a deed in trust ,  one 
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of the provisions of ,which was, t ha t  the trustee should "save 
harmless R." who was his surety in the bond, and another 
that  the trustee, "whenever required by the creditors of A. or . 
by any surety who may be threatened with loss by reason of his 
SLII etyship, shall proceed to sell sufficient property to  answer 
the ends of this deed in trust": Held, tha t  the trustee was not 
bound to wait until the surety was actually damnified, by having 
been compelled to pay the money, but that  i t  was the duty of 
the trustec to relieve him from his responsibility, whenever he 
had the funds in hand for that purpose. Ibid, 513. 

11. A surety receives from his principal bonds on other persons, suW- 
cient to discharge a debt for which he and a co-surety are 
responsible, and, for his personal convenience, delays the collec- 
tion of these bonds, the parties not being insolvent. He then 
obtains an  equitable assignment of the judgment against his 
principal, his co-surety and himself. Equity will not permit 
him to enforce the collection of one-half of this judgment 
against his co-surety, until he shows that  he could riot by 
reasonable diligence, have collected the bonds so received by 
him. Kerns v. Chambers, 576.  

12. As one, when he is about becoming a surety with others, mav 
stipulate for a separate indemnity from the principal t o  him- 
self, and the co su re t i e  would only be entitled t o  a surplus ' 
after his reimbursement; so, after two persons have become 
5urcties for a common principal, they mag, by agreement be- 
tween themselves, renounce their r ight to take benefit from any 
securities they may respectively obtain, and each undertake 
to look out for himself, exclusively, for an  indemnity from the 
principal, or for contribntion from another co-surety. Long v. 
B n r n ~ t t ,  631. 

13. When 21 suiety files his bill against a co-surety for contribution, 
and the latter sets up an agreement, which is a bar to the for- 
mer's clhirn, tha t  agreerrwnt must be proved a t  the hearing. It 
can not be the subject of reference to the master. Ibid, 631. 

See Lirn. I'tr~ties. Contract. 
TAXES. 

The sheliff's deed alone for land sold for taxes will not pass thc 
title, but i t  must appear that  the taxes, for wihch the sale 
was made, were due, as his authority to scll. Garrett v. Whi t e ,  
131. 

TRUSTEE. 
1. Every trustee for sale is bound by his oliice to bring the estate to 

a sale, under every possible advantage to the cestui que t rus t ;  
and when there are several persons concerned, with a fair  and 
impartial attention to the interests of all concerned. Johmlon 
v. Eason, 330. 

2. He is bound to use, not only good faith, but also a very requisite 
diligeq~ce and prudence, in conducting the sale. Ibid, 330. 

3. If such trustee i s  wanting in reasonable diligence in  conducting 
the sale, a s  if he contract under circumstances showing haste 
and improvidence, or so manage the sale a s  to  advance the 
interest of one of the parties to the injury of another, he will 
be personally liable to maLe good to the party, suffering from 
his misconduct, the amount of his loss. Ibid, 330. 
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4. Nor will equity, in such a case, assist a purchaser, however inno- 

cent, in compelling a conveyance of the title. Ibzd, 330. 
5 When a trustee sells a t  auction, he mu i t  make due adveitisement, 

and give due notice to  the paities interested. Otherwise the 
sale will be voided. Ibid, 330. 

G .  4 n  express agreement between a testntriv and the donee in the 
will, is not lequired to  establish a t rus t  on his part .  An under- 
utandnng, 01 belief and expectation, by tlie testatrix, t h a t  tlie 
donee would not hold the negrocs as  slaves beneficially, and 
tha t  he either assented thereto, or by his silence induced her, 
and intended to  induce her to think, t ha t  he meant to comply 
n i t h  her view, are  sufficient to constitute him a trustee. 
il'hompson v. hTew7ilz, 338. 

VENDOR. 
See Lien. 

WILLS. 
1. The will of a married woman can not be made available, a s  a will 

in Equity, without having been first established as  a testament- 
any instrument in the Court of Probate. Whitfield v. Hurst ,  
242. S. P. Leigh v. Smith, 442. 

2. After such a probate, the Court of Equity is  still to  see t ha t  the 
instrument is  of t h a t  ltincl, by which the feme covert can dis- 
pose of her property. Ibid. 

3. A court of Equity has no right to  instruct thc Court of Probate, 
as  to  the proper construction to  be put upon marriage articles, 
and whether by them the fcme covert is or is not authorized to  
make a will. Ibid. 

4. The course in the Court of Probate is, where the wife assumes 
the right to ma.ke a will, and the right is  questionable, to  pro- 
nounce for the will on proof of the facturn, and leave i t  t o  the 
Court of Equity to determine definitely, whether she had such 
an interest or authority a s  she could dispose of or execute by 
will. . Ibid. 

5. When, before such probate, a bill is brought to enforce the 
alleged will, i t  must be dismissed; and the Court will not hold 
i t  up, to  give the party a n  opportunity of propounding the 
will in the Court of Probate. Ibid. 

6. I\ hen a fclnc covert has a eepanate estate in property, she may 
iliakr a. will disposing of i t  and appoint an  exccutor, and such 
evccuton shall he her general rep, euentative. Leigh v. Nmith, 
442. 


