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EQUITY CASES 

ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  
OF 

NORTH CAROLlhTA 

A T  RALEIGH. 

DECEMBER TERM, 1841 

TIIE STATE om TIIE RELATION 01. I+X)JYARD STASLY, SOLICITOR 
FOR TIIE STATF, v. .TOSI<:l'H JIcGOWEN. 

1. A cleviw of funds "for tlw rstablishn~r~lt of ;I free school or schools 
for the heurtit of thr 1)oor of ;I couilty" is .I valid devise, and is 
]lot such :I perpetuity 11s is prohibitrtl by the Co~~stitution of this 
St;lte or by the C O I I I I I I ~ I ~  law. 

2 .  111 the a s e  of an express. direct trust, confeswclly open and unese- 
cmted, no lerigtl~ of timr wil l  operate as ;I bar to ;I de~lland by the  
r . c o t ~ /  qctc trust ng;linst the trustee. 

APPLAT, from an  iiltcrlocutory decree of Bailey, J., a t  Spring 
Tcrnl, 1541, of Duplin Court of Equity, overruling a demurrer 
filed by the defeiidant. 

Tlie case cornnlcnced ill 1536, by an  infornlation filed ( 10 ) 
i n  the Court of Equity of Duplin County, ill the name of 
the State by Edward Stailly, solicitor in the Second Judicial Dis- 
trict. This illformation alleged, i n  substance, as follows : That  
tllcretofore i l l exa~~der~  Dicksori, late of the county of Duplin, 
deceased, being possessed of a r e ry  co~~sidcrable real m ~ d  per- 
sonal estate, coilsisting of rarious dcscriptions, did, on or about 
19 Juiic, 1813, duly make and publish his last will and testament 
in writing of the date before nlentioned, and therein and thereby, 
among other things, did derisr and bequeath in marillel- and 
form following, that  is to say: 
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ii T 
1 r , c p i 2 t n i s ,  my xi11 i5, and so I direct, that all my ju\t dclbts 

and f~inera l  c.xpcnses be first paid out of rliv estate h r  111.- w x u -  
tor hrrei~iafter  named. I t  is my nil1 and deslre that all my 
lands be <old at 11ublic auction b r  1 1 1  executors for t l i ~  highest 
price that n1ay be got, in the folloxi~lp manner. that 1s to say, 
the marlor plantation, etc. (here t l ~ c  testator e n u ~ ~ ~ e r a t ~ s  his dif- 
fereut tracts of land and desrribes the manner ill n h i c l ~  they 
arcx to be sold). Item. I leave and bequeath to nlv nrl) l~ew 
Johll Dirkcon, .on of niv brother, Robcbrt Diclisol~, of ('umber- 
land Poulity, Blocker, Terry, my ,mmlp nepro n-cnch ~lalncd 
Airley and her i~lcrease to him alld liii heirs f o r c ~ e r .  Item. I 
leare and bequcath to niy 11ephe~v John 3lcGon-cm lily nezro 
woman named S a n c y  and her incrcnzc to him and Ills heirs for- 
eler .  ltenl. I leave and bequeath to m? ~iephe~r-  Jones Dick- 
son $300. to be paid in notc.s. if so lilucl~ in posscqsion at the 
tinw of ~ n y  death; if not. to be raised out of the sales of 111:- 

estate and paid to hini by my executors. Tlie residue of 111y 
neqroes 1s to be sold in the follomng rimnrier, that is to say:  
old Lucy and her daughter Lucy and 11er con Frank and 11i.r 111- 

clcase hereafter to be sold in one lot and not .eimatcd: also Kit  
:ind Iier three ~ o u i ~ g e s t  cliildrei~ that >lie Iliay 11a1 e at t l ~ c  t i lw  
of my  dcccav to be sold ill one lot :riid not separated. Old 
Tarisnlall is to be well treated by iny c3xcciitorb, and not let him 
want for anything. The negroes not herein na111ed are to be 

<old separate to the highest bidder. The rcinnininp p:irt 
( 11 ) of n ~ y  eitate, consisting of horacz, cattle, hoes and sheel). 

household and kitchen f u r n ~ t ~ w c .  and n1:nitation tools of 
every dcscription, and all kinds of crops a11d produce, are to he 
snld in the sanie ~ w y  as lily other p ro l~c r t - .  The 111oney ari i ing 
from the said kales is to be collected by 1111; e x ( ~ ~ t o r q  nhen due, 
as soon as may be. Should thew bc any lnoncv, bonds, notes or 
accountq on hand at the tinie of 111y deccasc, 1 1 1 ~  exccn to~ .~  are to 
accoullt for thenl; and :rfter payi~ig  out all expenditures that 
nlav hare  accrued Iiewtofore or m a r  hereafter accrue. the net 

are then to he kept and put-by my executors to tlie use 
of a free school or school. for the benefit of the poor of Duplin 
County." 

The information then proceeded to state that  the said testator 
did nominate and appoint John Dickson, of Cumberland County. 
and Joaeph McGo~ven, of Duplin, executors of his said will. a i  
by the said d l  or the probate thereof, whereurlto tile said solic- 
itor for  greater certainty referrcd, and prayed might be taken 
as part of this information, reference being had thereto, ~voulcl 
more f u l l -  nppear. The inforination further set forth that after- 
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all tlir j m t  ticbrs u i d  fuiici:il : ~ n d  tcstm~lentar-~- c.slmiye.;. Tlir 
inforiliation furtllcr shond that :ifter\mrd- Jolln Ih i . r so l~ ,  o ~ c  
of the executor* 1~110 qualified to the said n ill, died, ~ i i d  tlmt 
thereupon tlie said Joseph XcGon nl became sole esccutor of the 
said -1lesander I)iclison, and that  tlle said Joseph ilIcGo\~en 
r ece i~ed  or ought to h a ~ e  received irito his pos.ession the ~ ~ l i o l e  
of the real and i ~ e r ~ o n a l  estate of vhich  the smd Alcxa~ider Dick- 
son died seized or 1)ossessed or entitled to, and of the money or  
other funds. the iroceeds of the sales of all or  ailv 1x11-t of the 
aforesaicl real ail2 personal estate of tile aforeiai i  Ailex- 
a i~de r  I>ic.lison, and n-hicll said sales wcJrc3 made. or ought i 12 ) 
to hare  been ~lmde.  by the said Joaeph 1\IcGo~ei1 and 
Jolm Dirksoil, or one of them. And the inforniatioi~ f~wthe r  
set forth tliat. a t  J anua ry  Term, 1S17, of Duplirl County Co~irt ,  
Daniel Gliswr~.  Edward Pearsall. A. I\lcIntire nud Jolnl IIuilter. 
havillg hecn alq>ointed to settlr the  account^ of the cxecutors of 
Alexander Dicb;on, did report that tliere n a s  a bnlalice rciil,iin- 
ing in the lia~ids of the executors of $lO,hdl.&B, and the further 
suln of $1.\00. bemg the nlliount of eighteeii shares of tlic rapi- 
tal  stock of tllc State Bank of North Caroliila. .\nd rlir infor- 
irmtion cllargcd that tlic said execntors jomed and coucurred in 
the report aforeslid, xiid that since that tims the clefri~d~l~it  l ~ i d  
faild to lnalie to the cou~itg conrt aforesaid any rcturii or report 
v-hate\ er, aiid had failed to dclirer in n riting to the clerk of tlw 
said conrt a full a i ~ d  ~mrticular  accoullt of the prol)elty to~f idcd  
as aforewid to 111s ~ ~ l a i ~ a g e n i e i ~ t  by the tcstntor, I l lcxl~!d~.r  Dick- 
son, and of the cxecutiou of the t n ~ s t s  in the aforci,iid nil l  con- 
tained; a d  t h ~  infor:mtioi~ furtlirr statctl tliat the. s a id  wlicitor 
had rc,a-nil t9 bclirvc t l ~ a t  tlle p;.opert~ afo~,e-*lid I J : I ~  hoen 111iz- 
mannqed, through 1lcg1igmc.e or fraud,  a~icl rllnt tlic~i~r n '1, r r av l l  
to a111)sellrnd that t l i ~  mid J o q ~ h  &(;on n oultl roll\ ev the 
prolwrty or funclr b e  und thc limits of the Stntc of S o i ~ t h  Ci,\ro- 
lina, by vhicli nleali- t h  intcl~tioii of the trw.l:o!. n o i ~ l d  be tic,- 
featctl a11d the ( ~ c f u l  (!/I( f 1 1 1 ~ t s  noilld be d q ) r i ~ c t l  of the benefit 
of their legacy u ~ i c i i ~  t 1 1 ~  nil l  aforesaid. a l ~ ~ d  t11c i ~ ~ f o r ~ i i a t i o ~ ~  
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then pra red  that  the w i d  Joseph  1\IcGo\w1i ~ l ~ i g h t ,  ~ ~ p o l l  oath, 
mrs\\er tlie aforrsaid a l l q a t i o n r ,  and  lnlgllt set fo r th  a part ica-  
l a r  description aud account of a l l  the property of 111s t ~ i t a t o r  
which had collie o r  might  I I ~ T  e come to hi. 11a11dq and of the  
~ ~ r o c e e d s  of such par t  t h e r ~ ~ o f  as h a d  bem sold, znd that  he 
rnight be conlpelled to apply the wnle  to the u v s  and pi l rpnvs 
Qet for th a n d  specified ili the  n i l l  aforesaid, and  tha t  he  mich t  
bc d w r w d  to g i r e  security f o r  the i m ~ n e d i a t e  and  due perform- 
ance of the truqts ~ ~ i e n t l o n e d  in the  said n i l l  a l ~ d  for  the w f e t v  
and forthcoming of the estate, real and  personal, f o u ~ i d  to be ill 

his hands or n h i c h  ought to h a l e  heeu i n  hi? hands. or,  
( 13 ) in  case he fai l  to do the  salile. tha t  he might  be d ~ c r ~ e d  to 

pay  and  deliver o re r  the s a r w  to such person a. this  
h o ~ ~ o r a h l e  court should appoint to receire the  w m e :  and  tha t  
the defendant might he held to bail to allswer such j u d ~ l n ~ r i t  as  
might be r w o ~  ercd ao.ainst h im up011 the hearing of tile infor- 
iilatic'n ; and  tlmt such other and  f u r t h e r  relief 1niq11t hn qr:anted 
as thc na ture  of thc c a i e  might require a11d as  to the court sho:lld 
~ ~ e l i l  m w t .  

r .  1111s infori i ia~ion waz snorrl to by the solicitor. and the de- 
fei1&111i na.  lirld to bail, b -  order of the court, in thc suni of 
.y;20.000. 

To  t h s  in for i i in t io~~ thp defendant, by his  comsel ,  filed the  
follon ing d e m u r r c ~ ,  to n 1 t : 

The demur ic r  of Joseph  AIcGoweli, defcudant, to the bill of 
coiiil~laillt of the S ta te  of Sort11 C a r o l i ~ ~ a ,  b -  slid through Ed-  
11 .lrd Star i l - ,  Solicitor of the Seco~id  J u d ~ c i a l  Distl-ict, coliiplain- 
n ~ l t .  This  defrndallt ,  1,- p r o t e ~ t a t i o ~ ~ ,  not confessing or ackrii)\rl- 
e d g i n ~  all  o r  a l l r  of tlic mattera a11d tlii11~- ill the said bill of 
complaint contained to be t l u e  in such 111mi11cr and  forni as  the 
same :ire tlicrcin and thereby v t  f o r t h  and a l l e g d ,  dot11 demur 
i n  law to t l i ~  w i d  hill, and  fol  c a u e  of dcillnrrer ilio\veth t h a t  
[lie said c .on~pla i~ la~ i t  ha. liot i n  and  by his -aid bill shondil a n 7  
right 01 ti t le to thc d i b c o w r ~  or iiccollllt thereby s o ~ ~ c h r ,  nor  any 
r ight ,  title o r  interest i n  tlic 1 w 1  or  l ~ e r s o l ~ a l  c+taie of tlie l a te  
A l l c s a ~ ~ d e r  Dick-on, dece:l.c/l. of Dnplill Coiuitr,  hequcatlicd o r  
dcr i d  13y liii  last n i l l  a;,d :e?tameiit, a, set Eolth ill tlle s l i d  
hill of col~il)laint.  :llid 11:1t11 110 r ight  to call tlii.: d e f e ~ ~ d n ~ i t  as 
executor of the said lnst n i l l  and tcsta~ilelit  to a c c o u ~ ~ t  in  this 
cour t ;  a ~ i d  f o r  fu r ther  c a u v  of denlur1.er thi; clefendant w i t h  
tlic leg:l? 01 tnls t  dec1:rred ill t l i ~  said 1a.t will :lnd testament, 
qet for th i : ~  w i d  bill, in  helinlf and  f o r  the usc of' a free school 
o r   school^ f o r  the Fcncfit of the  poor of Dnplin ( 'oniitr,  is T70id 
f o r  u n w l t : ~ i l i t -  :md i l~dc~fini te l~ec.~ as  to who a rc  tlic pnrioli or 



nersons entitled to enior tlle sanie. or for the want of a known ., 
and competent devisee to take the same; and for further cause 
of demurrer the defendant saith that  the said lezacr or trust is 

u L 

void because it is a perpetuity; and for further cause of dernur- 
rer the defendant saith that the said legacy or trust is not 
such a charity as this court has jurisdiction over or can ( 14 > 
enforce, and as to so much of the said bill as seeks a dis- 
covery or account of all and singular the real and personal 
estate and effects which were of the testator, Alexander Dickson, 
a t  the time of his death over and above and beside the money, 
bonds, notes or accounts on hand a t  the time of his decease, this 
defendant doth demur thereto. and for cause of demurrer saith 

qe or that  the said testator in and by his said will did not deri, 
beaueath to his esecutors. to the use of a free school or schools 
for the benefit of the poor of Duplin County, any other estate, 
nronertv or effects which vere  of his at the time of his death. 
I I "  

save the money, bonds, notes or accourits which vere  on hand 
a t  the t h e  of his decease; and this defeiidarit saith he is a d ~ i s e d  
that, according to the true collstruction and meaning of the said 
testator, in and by his said last will and testamelit he only there- 
i n  and thereby derised or bequeathed to his executors, to the use 
of a free school or schools for the benefit of the poor of Duplin 
County, the money, bonds, notes or accounts which were of his 
and m7ere on hand at the time of his decease, and no more and 
no other of his estate, real or personal, effects or credits; and 
for further cause of demurrer to the said bill of complaint this 
defendant saith that i t  appears, by the complaiilant's own show- 
ing by his said bill, that this defendaiit qualified as executor to 
the said will a t  Ju ly  Term, 1814, of Duplin County Court, and 
took upon himself the execution thereof, and possessed himself 
of the real and personal estate of the said Ailesandcr Dickson to 
a very considerable amoulit and much more than sufkient  to 
satisfv all the just debts and fuiieral and testamentary expenses; 
and, further, that at January  Term, 1817, of Duplin County 
Court, a balance was reported by certain persons, in said bill 
named, appointed to settle the accounts of thr  executors of the 
said Alexander Dickson. deceased, as remaining in the hands of 
said executors. of $10.821.49, and the further sum of $l,Q00, 
being tlle al~iount of eighteen shares of bank stock, a l ~ d  that said 
executors joined arid concurred i ~ i  the said report, and, as it so 
appears by the corilplninant's sllo~ving, that this dcfriidalit 
had assunicd the burthen of esecuting the said will more ( 1.j ) 
than twenty years before the filing of said hill of con-  
plaint, arid also that he concurred in said report more than ten 
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years before filing tlie said bill; this defendant is adrised he 
ought not and cai~iiot he called ou for the account and discorery 
sought by coniplainant, after so great a lapse of tinie. Where- 
fore, arid for divers other good rauscs of d e r i ~ u r ~ c r  appcariug in 
said bill of comnlaint. this defcudant doth demur to the said bill 
and all the matters aild things therein coiitained, and prays the 
judgn~ent of this honorable court whether he shall br, compelled 
to make any further or  other answer thereto; and lie ku~nh ly  
prays to be helice disl~iissed, with his reasonable costs in this 
behalf sustained. J o s a u a  G. WILI(~HT, 

War. A. TiTeri,~~', 
Defendant 's  Solicitors.  

Upon the a r g u u i e ~ ~ t  of this deniurrer, at Spring Term, 1841, 
of thc Cciurt of Equity of Duplin County, the court ordered and 
dccreed that the deniurrer be orerruled. From this interlocu- 
tory decree the defendant prayed for and was allowcd an appeal 
to the Supreme Court. 

J .  G. B y n u r ~ i  for the State. 
IT'. / I .  IIayzc,ood, Jr. ,  for d~fendan t .  

GASTOS, J. We are decidedly of opinion that  the demurrer 
in this case was properly owrruled. There can be no question 
but that  the purpose to which the testator has appropriated the 
funds, of which an account is dmnanded by this bill, t h ~  estab- 
lishment "of a free school or schools for the benefit of tlie poor 
of Duplin Coui~ty," is one approwd by the lam as a public char- 
i ty ;  and it is too late to con tc~~d ,  since the decision in Grifl11 T .  

fimhrtm, 8 N. C., 96, that  the establishment of a permmlcnt 
fund for charitable uses comes ~vi th in  the mischiefs of a perpe- 
tuity, or  is prohibited either by our Constitution or tlie common 
law as such. I t  was held by the majority of the Court in tha t  
case that, independently of the Statute of Elizabeth. wherever 

there was a trust and trustee, with gcncral or specific 
( 16 ) objects of charity pointed out, a court of ?quit? in this 

State might, as a matter of trust, take cognizance of it in 
virtue of the ordinary jurisdiction of that court. Rut  were i t  
i ~ o t  so, no doubt can rlow bc eiitcrtaiiied, since express jurisdic- 
tion orer such subjects has been conferred on the court, and the 
mode of esercising that jurisdiction has been directed by La'ws 
1831 (chapter 24, section 5 )  and 1832 (chapter 14, sections 2, 3, 
4) .  (Ee r .  Stat., ch. 18.) 

I t  seenis to us also r e ry  clear, upon an examination of the 
will, that  the testator has devoted to this public charity, not 
merely what might remain of the moncy, bonds, notes and ac- 
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counts that should be on hand a t  the time of his dearli, but the 
net  proceeds of all his estate. The  will con~n~ei~ces  nit11 the 
injunction that his debts and funcral expenses shall he satisfied 
out of his estate by his executors. I t  proceeds to gire particular 
directions for the sale of his rariour tracts of land, n-hich he 
carcfullr enuilwrates and drvribes. I t  then makes a slwific hc- 
quest of a negro to each of his nephcns. Robert TXckron and 
James McGox~en. The tcitator then glr es a lcgacp of $300 to 
his neplien, James Dick.on. to be paid ill ~ ~ o t e s ,  if so much in 
possession a t  the timc of his death. and if m t ,  then to be raised 
out of the sales of his estate, :uid after~vnrds proceeds to g i ~ e  
special directions as to the sale of the residue of his negroes, and 
of the remaining part of his estate, consisting of ('horses, cattle, 
hops and sheep, llousellold and kitchen furniture of ercry dc- 
scription, and all kinds of crop :ind produce." He orders tliat 
his executors shall collect the money arising from the sales as 
soon as may he. and that "should there be any mone7, bonds, 
notes or accounts or1 hand at tlle time of his decease." the exec2- 
utors shall account for tl~ern, and coricludes the dispositions of 
his nil1 tlms : " , h d  after paying out all exl)enditures that  ma)- 
hare  accrued heretofore or ma7 hereafter accrue, the uet pro- 
ceeds are then to be kept and put b! 1-11? executors to the use 
of a free school or schools for the benefit of the poor of Duplin 
Count?." The construction set up on the part of the defendant 
is too absurd to receire our sa~lction. I t  supposes. in the first 
place, that the testator ha. ordered the great bulk of his prol2- 
erty to he sold and made no dispoqitio~i of the proceeds. 
In the second place, that  he has directed a frec school or ( 1 7  ) 
schools to be estahlislied out of a fund, in recard to 
~vhich  lic doubted nhether an>- surh n ould exist at his death, and 
which, at all events, he supl)owd n o d d  he inadcqunte to IJn? the 
legacy of $.iOO yx4fically r l i n r~cd  upon it. S o  ol~c,  n-e think. 
can reasonablr doubt but that bv thc term '(nct proceeds" he 
nleant the net proc~eds  of the suhject-matter of his nill-all the 
propcrtr embraced therein: tliat is to wp,  all that should 1-el11ai11 
thcreof aftclr satisfving his dcbts, thc prcrions legacies and the 
espcl i~e  of exwuting the r i l l .  

The reniainiyg ground of demurrer is equally unfon~ided 
The trust ndniitted h -  the demurrer is an express, direct tmst ,  
confwsed17 opcn ::nd unexpected. No length of time operntc-r 
as a bar to a dciliarid hy the cectui quc trus t  against the t r i ~ i t ~ c .  
foui~dcd 011 such a trui t ,  mid therefore no length of tinit, can be 
pleaded c r  mndc the g rom~d  of dcn~urrer  to qnch n dcli~and. 
Fullc I , .  T O I ~ ( ( I I ( P  9 S. C(.. 490;  8. c., 11 N. C., 412; l ' irte r .  
( ; T P P I I ~ C P  9 S. c.. 496. 
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This opinion must be certified to the court below, with direc- 
tions to proceed with the cause; and there should be a judgment 
here against the appellant and his sureties for the costs of this 
Court. Ordered and decreed accordingly. 

PER C ~ R I A M .  

Cited: Holland 1 1 .  P ~ c k ,  post, 260; Miller v. Atkinson, 63 
N .  C., 541; Peacock v. Harris, 85 N .  C., 151; I-Zodges v. Coun- 
cil, 86 N .  C., 183; Keith v. Scales, 124 N. C., 511. 

1. If :I bond. note or bill be give11 to the wife. or to the husbarltl and 
wife, during coverture, the legal title rests in the husband, on his 
xsseut, and lie inay sue alone or join his wife. 

2. So if a slave he conveyed to :L wife (luring corerture, the legal title 
rests in the husband, if lie assents to the coiireymce, and pusses- 
sion of the slare for a length of time is eri(1enc.e of such :~ssent. 

3. Where ;III injnnction has Iwen grnntetl, nild the defendant puts i n  
:ui auswer wllich is apparently deficient in franliness, candor or 
precision, or is illusory, the injunction wil l  be continued till the 
hearing. 

APPEAL from an interlocutory decree of the Court of Equity 
of ANSON, his Honor, Pearson, J., presiding. 

The complainant, Alexander Little, filed his bill against Solo- 
mon Marsh a t  Spring Term, 1841, of Anson Court of Equitv. 
I n  this bill the complainant alleged that, a t  March Term, 1838, 
of Anson Superior Court of law, a number of judgments were 
obtained against one William Ashcraft, of the county of Anson, 
a t  the several suits of Richard Kingsland Bs Co. and others (par- 
ticularly mentioning them), amounting to upwards of eight 
thousand dollars; that  executions issued 011 the mid  judgments 
returnable to September Term, 1838, of the said Superior Court, 
and that  the Sheriff of Anson Courltv levied the said executions 
on the following negro s h e s ,  as theCproperty of thc said James 
Ashcraft, viz., Clarissa and her fire children, Sanford, Matilda, 
George, Ann and Har r i e t ;  and that the said sheriff did, on 12 
September, 1838, sell said negroes a t  the courthouse door in the 
town of Wadesboro to satisfy said several judqrnerits, and that 
the coniplainant became the last and highest bidder for the sum 

of $1,455. The con~plainant further charged that the 
( 19  ) defendant in the said executions, riz., the said James Ash- 
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craft, married the daughter of the defendant, Solo~ilon Xarsli,  
sereral years ago, and that upon the inarriage of the said James 
Xshcraft with tlie daughter of this defendant, or in a short 
time thereafter, the defendai~t gaye the said noman Clarissa, 
d o  ~ v a s  a t  the time a small girl, and nho  is the mother of 
the said Sanford, Matilda, George, A1111 and Harriet that n-ere 
sold by the sheriff as aforesaid, to tlie said James Ashcraft or his 
xife,  and executed and delivered a deed of gift or hill of sale, 
or  some other instrunlent of writing whereby the defendant, Sol- 
onloll Marsh, conveyed all his interest and title in said negro 
gir l  Clarissa unto the said James Ashcraft or his wife; and 
that said riegro girl Clarissa remailred in the possession of the 
said Janles Ashcraft for fifteen or tn7enty years, d~lri i lg whicll 
time she had the fire cliildreli before me~~t ioned ; and that the 
said J a ~ m s  Ashcraft continued in the nossession of the said 
negro s l a ~ ~ e s ,  esercisirlg all acts of owlership over therii, paying 
taxes for them and r ece i~ ing  credit in part on account of hi i  
interest and property in said qlares, until the said James Alsh- 
craft bccanw mlbarrassed in his circumstances, and until a short 
titile before the lery mld sale x7ere made bv the sheriff as afore- 
said, n-hen the said James Ashcraft and the defendant, conibin- 
ilig and confederating together how to injure and defraud the 
creditors of the said James Ashcraft. came to an uiiderstalidin~ 
and agreclirent of some kmd vihercby the said James Alslwraft 
surrendered up the possession of the said negrocs to the dcfcild- 
ant, Solomon l larsl l ,  and at the same time surrendered up arid 
delivered orer to the said Solomon X : m h  the dwd of r i f t  or 
bill of sale for the said Clarissa, the mother of the said children, 
n~hich  bill of sale or deed of gift, the complainant charged, had 
never been recorded. The complainant further set forth that 
the said James Ashcraft residcd in the innnediate neighborhood 
of the defeiidant ever 4nce the marriage of the said Jam-s ~vit l l  
his daughter, and that it was genmdly understood and believed 
in the neighborhood that the said s1a.i.e Clarissa and her said 
chilclren n w c  the property of the said James .\shcraft: 
and that  the said Solomon SIarsh never pretended to claim ( 20 ) 
the said nrgro slal-es from the time he paxe them to the 
said M i c r a f t  n~ l t i l  about the time the said executio~lr vere  levied 

tllrl shrriff as aforesaid on said slaws, and that so far  from 
clainlinc the s l id  qla~-e? as his (the defendant's) ow11 lx-opertv, 
the eoniplail~ant naq informed and beliered thtrt the defendant 
did, oil w n c  occasion vhen inquirv was made of him as to the 
title to said ilares. sag that he esl~ected the title to tliem xr ar ill 
one Joscph Tl i i tc ,  inaarllucli as said V h i t e  was secnritv for tlie 
aaid Ashcraft. and he expected that the said TThite had taken a 
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deed of trust for said iiegroes to save him harmless, or  words to 
that  effect. The coniplainant further .charged that after the 
levy made by the sheriff and before the day of sale, the com- 
plainant, upoil learning that the defendant pretended to claim 
the said slaves, proposed to the defendant that if he, thc defmd- 
ant. would show to the complainant the deed of gift or  bill of 
sale which the defendant had executed to the said J a u c s  .\sh 
craft or  his wife for said slaves, then, in ease the writing did 
not conrcy the title to the said ,\shcraft, or  any title liable to 
execution for debts of said Asheraft, the complainant would 
release the lex-y, so f a r  as he was concerned, i n  the executions 
against said Ashcraft; bnt that the defendant refused to do so 
or to give the complainant any satisfaction in any manner as to 
the same. Tlie coi~iplainant further set forth that  he, together 
with Robert Strange and Thonlas S. Ashe, Esquires, were coun- 
sel and attorneys for the plaintiffs in the executions against 
Asl~craft ,  and that they jointly gare  the sheriff a bond of indern- 
r ~ i t y  to sell the said slaves, and that  the sheriff did sell the said 
slaves and that the plaintiff became the purchaser for the sum 
of $1,455, and took and now has the said da res  in  his possession. 
The  coniplainant further set fort11 that the defendant was pres- 
ent at the salc, and forbade the sanic; but the conlplainant was 
informed, and was informed so on the day of sale, that the de- 
fendant had procured one Jesse Llewcllen, a man of property 
and a fr irnd and neighbor of the defendant (who is  nonT dead), 

to bid off the said slaves for him, the said Solomon Xarsh,  
( 21 ) and that in consequence thereof the said Llewellen did 

bid several tiines for the said negroes, or  some of them. 
The complainant further set forth tha t  the said Solomon Marsh 
had since sued the coniplainant at law in an  action of t r cqass  
1.i r~t armis, claiming said slaves as his oxvn and seeking to re- 
cover damages of the complainant for wrongfullp selling the 
qame. Tlie complainant further charged that although the A -  
fendant, Solomon Narsh,  did actually make, sign, seal and de- 
l i rer  a deed of gift or bill of sale for said girl Clarissa to the 
said James Ashcraft or to his wifr, vet tha t  t h r  said d ~ e d  of 
gift or bill of sale never w:ls recorded, as required by law, and 
that the complainant TI-as imahle to avail himqelf of the hrnrfit 
of his defcnse in a court of law for want of the said recordino; of 
the said deed of gift or  bill of sale. The complainant then, after  
asking that  the defendant might be required to answer on oath 
particularly and specifically all the matters charqed in this bill, 
prayed that  the said defendant might be compelled hy a decree 
of the court to have the deed of conveyance made bp the defend- 
ant to the said Ashcraft surrendered up to be recorded, or that  
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he ri~iglit be compelled to ~~~~~~eg all his title and iritcre-t in said 
nepro slaws to the complainant, and that he should he perpet- 
ua l l -  enjoincd from liis actiou a t  Ian against the complni~iant ; 
and that the conlplainant should rcccire such other and t'urthnr 
relicf as to the court should stem 1net.t. 

This  bill of complaint v a s  snorn to in due form. At the bame 
t t m l  the defcwdant put 111 hi* answer. I n  this ansner he ad- 
mitted that  lie had ~ulder;tood there w r e  sexera1 jutlgincuts 
obtained against James *lslicr:rft about the time c l ~ a r g ~ d  in the 
bill, but the a~llnunt tliereof. or bv n b o ~ n ,  the defendant did not 
knon-, nor did he recollect at v h a t  particular term of h s o n  
court ;  and lie wpposed, but did not lirion, that  esecutions iiilled 
on the said judgments. H e  also admitted that James Ahheraf t  
sereral years ago married Iii? daughter Eunice, and resides \ ~ i t h -  
in a few miles of tlic defr,ndant, in Anson. The defendant, for  
furthcr nnsx7er, ?+ated that after t h  said .James Xshcraft x i s  
married and, he thonght, after lie had t\\ o children, and his n if? 
was in 1r1uc11 need of a nurqe. the defendant, beinq the 
owner of a 1legro qirl uauicd Clarissa, then some ten or ( 22 ) 
twelre Fears old, placed the said qir! ~ v i t h  the defrnd:rnt'q 
said daughter to awist her in taking care of her children. and 
intending for his said daughter to have the srrl-ices of the said 
Clarissa to her separate use. and for the said d a r e  and 1ier in- 
crease to be enjoyed by the children of the said Eunice;  and to 
c a r r r  out this intention, sornc time thereafter-the defendant 
could not now state how long-he executed a paper nritine: to 
that  effect, vllich he handed to his snid daughter, tlicrrin con- 
~ e r i n g  and .ecuring the wid  slave Clarissa to the sclxratc use 
of liis said daughter (lie thought) for life, and after her death. 
to her children eqnallr. This paper n riting ~ v a s  IIPTW deliwred 
to James -4shcrnft a t  all, nor in his possession, ~ L S  this defnnd- 
ant believed, and he linen it x i s  not intendrd that snid A2sheraft 
shonld take an!- b~ncf i t  under i t :  and defendnut hnnded this 
palm- vr i t iuq  to  his danghter Eur~ice,  he t h o i ~ ~ h  about t \wlre 
or thirteen v n r s  nco : the dcfcudalrt could not recollrct thi. pre- 
cise time. hut he heliered snid p p e r  vTns sirned r n d  handed to 
her about that rime : and she retained tlic posses4on of it until 
about Jnnua r r  or February, 1 8 3 i .  accorrliuq to thr  hest of the 
defendant's recollection. at which time the said Eunici. liandcd 
back the said paper ~ r i t i n g  to the dcfendnnt, upon alqdication ; 
and the cause of the drfenclant's so al~plyine: to hi< dnuqhtw for 
i t  n7as that  it n as imderstoocl amoilg the said s l a ~  es. to wit, Cla- 
rissa and her children, that the raid A4icraft n a s  goinq to con- 
rm- off to llissiwippi all his on7n ncgroes, and he then had fire 
raluable oneq : and it \ins hcliered that in doing so he ~ o i l l d  a130 
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run off privately with them, Clarissa and her children, arid there- 
by Eunice and her children mould be defeated of their claim to 
the property altogether; and to prevent this the defendant took 
back said paper writing, which (as he thought) was destroyed. 
H e  averred that he had it not in his possession and was not able 
to produce it, which he certainly would readily do, had he the 
said paper to produce; for i t  was no intention whatever of defeat- 
ing any of Ashcraft's creditors which caused the defendant to 
take back the said paper writing; for the slave, Clarissa, and 

her children, were never liable, directly nor indirectly, 
( 23 ) for Ashcraft's debts, by the said paper writing which the 

defendant delivered to his daughter, as aforesaid. And 
' 

the defendant further averred that a t  the time he took back from 
his daughter the said paper writing the said Ashcraft had five 
or more valuable negroes of his own, a considerable store of 
goods and much other valuable property and, the defendant be- 
lieved, more than sufficient to have paid all his debts, if the same 
had been prudently managed. The defendant further stated 
that some time thereafter Clarissa and her children, under appre- 
hension of being sent off to the South with Ashcraft's own sla7-es, 
as the defendant understood and beliered, ran away of their 
own accord and came to the defendant's house, be here t h y  re- 
mained till seized by the Sheriff of Anson County and taken off 
and sold, as charged in  the bill. And the defendant further 
stated that the said Ashcraft did send off his own slaws to the 
South, and they have never returned, as the defendant under- 
stood and believed. The defendant, further answering, stated 
that Ashcraft, when he married the defendant's dauglltrr, had 
but very little property, if any, besides a horse, and, aided by 
his father, he procured a tract of land;  and the defendant had 
but very few slaves, indeed, and was altogether nnwilling to 
make title to a slave to him and opposed to putting oilc in his 
power or under his absolute control, though the defendant was 
willing and desirous to assist his daughter in taking care of and 
nursing her children, and his whole object was to secure the 
services of the slave Clarissa to the separate use of his daughter 
and for the said slave arid incrrase to go to his daughter's chil- 
dren; and the said paper writing which he signed and handed 
to his daughter, as aforesaid, was to that effect, and so expressed 
upon the face of it, to the best of the defendant's recollection 
and belief; and the said slare Clarissa was not to be snbicct to 
the debts, disposition, or control of the said Ashcraft. The de- 
fendant, further answering, admitted that the d a r e  Clarissa was 
permitted to remain at the house of the said Sshcraft  from the 
time she first went there, as aforesaid, until she ran away, as 
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before stated. with her children and came to thc dcfc . l~d~i~t ,  a11d 
during the time she remained at Aslicraft'c said C'lariss:~ 
had four of the children stated in the bill; and defendal~t ( 14 ) 
said he thought it likely said Ashcraft might ha le  1)aid 
taxes for the said Clnrisw, hut he did not kiiox~, and thought it 
most probable that said M i c r a f t  exercised some control over 
Clarissa a ~ ~ d  her childre11 nliile at liis house, f o r  such was to he 
expected; but the defendant did not admit that  said -Isheraft 
crer  obtained any credit on account of having said slaws at his 
house, for no person eyer could hare  relied v i t h  :lnv certainty 
or had any assurance that said -Ishcraft had any title or held 
any interest in said slare Clarissa a r ~ d  her children. for he nex cr 
had any title or interest in or  to said Clarissa and cliildren. 
And the defendant denied that  there ex-er I n s  anv conlbination 
or undt>rstandi~ig bctneen said Ashcraft and himself ill reglrd 
to taking said Clarissa and her children hack, as clinrgzd in the 
bill; and 40 fa r  fro111 it. the defendant stated that a ~ l~iwncler -  
stailding and iuifriei~dly fccling existed between the said .\qh- 
craft and llililiclf from the tiine he first cet up i n c ~ c l ~ ~ n d i b c ~  in 
d ~ ~ s o i i  until tlic present tiuie, alid the said Alsl~craft  1l:ld n ~ e r  
been at tlic defr>ndant'. housc on a visit wlct,: and altlloucli he 
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rissa and her children were sold by the Sheriff of A h s o n ,  a t  
Wadesboro, some serenteeli n d c s  from the defendant's residence, 
and were purrhased by the cornplai~~ant a t  $1,433, or  thercabonts, 
as cliarged. 'TIP defendant also ad~ni t ted  that  1 1 ~  wai: prese~tt 
at the sale of the said slaws, and forbade the sale therc~of. as lie 
bclic~red he had the right to do;  but l ~ r  denied most expressly 
that Ilc emplo~ed  Jesse Llewellc~~, or a n r  other person directly 
or indirectly, to bid for said slave+ for h i n ~  or any other person. 
The defendant admitted that he had since sued the co~nplainarit 
for  the said slaver, Clarissa and cl~ildrcn, and that  cuit was now 
pending in diisoll Superior C'omt of law. The defclldant, fur- 
ther answering, averred that 11e fully beliered that the vlmle 
cause of the said negroes conling into his possession was to aroid 
being sent off, arid that  was hip entire object in takinq up the 
paper writing before alluded to from his daughter, alld not on 
account of any erribarrassmci~t under ~ ~ h i c h  the said -1sllcraft 
was then laboring or with nhich  he v a s  threatened; for thr  
defendant, in fact, knew but little about his circun~stanccs, but 
knew he had much property, m ~ d  fully believed liim qood for all 
his debts, and still b e l k  ed he was;  but tllc defe~ldant's entire 
object was to prerent thc said slaws from being sent off from 
the State and his daughter and children being deprived of their 
just rights, for  the defendant ner e r  expected tha t  said Clarissa 
and children mould be made or attempted to be made liable for 
Ashcraft's debts. H e  further stated that four of Clarissa7s chil- 
dren Tx7ere born, as he beliered, while she was a t  Ashcraft's house, 
and one rlamed Harriet  was born a t  the defendant's house after 
her return to him. 

This answer was duly sn70rn to. 
At this term a motion was lnade for an injunction to stay 

proccrdings in  the suit at law, n hich was refused hy the court. 
,It Fall  Term, 1841, the following interlocutory decree 

( 26 ) was ~riade:  "On inotion a i d  arguinr~it ,  and it appwrinq 
to the court that  si i~ce tlw last  tern^ a judgment has been 

obtained a t  lam, in  an  action of trespa-s, by the defendant aqainst 
the plaintiff for the smn of . . . . . ., and upon considrration of 
the bill and answer it is ordered, adjltdpcd and decreed that thc 
defendant be enjoined from taking out ally execution upon his 
judgment a t  law until the further order of this court." From 
this interlocutorv decree the defendant praved an  appeal, which 
was allowed upon conditiol~ that the defendant should not in the 
meantime take ont anv execution upon l i i ~  judqment at law, but 
await the decision of the question in  the Suprellle Court. 

TT'inaton d M r n d ~ n h t r l l  for defendant. 
Strange for plaintiff. 

14 



DASIEL. J. I f  tlie paper  n-riting i n  this c a ~ c  n ns n.it- ( 27 ) 
ncssed-which the  answer does not deny-it pa~yc tl t!le 
tit le of the s l a w  iron1 the dollor, by force of' La\\-, l h 0 6  ( I h .  
Stat. ,  ch. 87, scc. I T ) ,  except tha t  thc ceremony of rcpi-1ratio11 
mas required to g i r c  i t  full  effect; and  this tit le 111urwl t o  tho 11u+ 

a 
band, a t  lcast f o r  life ( a s  rni ia indcrs  i n  elare.; created 117 d r d  or 
wri t ing a f te r  a life eqtate arc, good. Rev. Stat . ,  cli. :;7. +ie. r).)),  
unless the huqband dissented tlicrefrom : slid liis l i (x-r-*io~~ for  
t ~ i - e l ~ e  ycnrs is cridcnce tlint he did aqscmt. 1 I'IT~~. 'Tonc~h. 
142. I f  a bond. note o r  bill bv ~ l r - c ~ l  to tllp nif i ) .  or io  tlic 
husb:tnd a n d  ~ v i f c ,  dur ing  corer ture,  th(, legal titlc ~ e s t s  ill the  
husband on his assent, mid 11c m a y  sue alone, o r  lie 111:i~ elect 
to  join hi% \rife. 2 k g h  S. P., 1109, and  the nnthoritic- there 
cited. T h e  husband, being entitled to  the instnuuent ,  could 
h a r e  h a d  it  l i r o ~ e d  and  registered, wider  the h t q  of Asmvb11- . . . 
glr-lng fur ther  tilnc fo r  registering deeds. 11-ritinp. etc.. mid 
th (w tlie linsband's inrlioate tit le nould  h a r e  b w n  comlilctc, a t  
least f o r  hi% life. T h e  wife h a d  110 p o n ( ~  to redclli~er the paper  
wri t ing to the  donor. n u t  i t  i q  said if tlie fact. n e r c  +o. .\sll- 
c ra f t  nou ld  still I~ar-c b w n  but a t rui tcc f o r  tlic q i a r a t c l  nyP of 
liis n i f e  and  clnldrrn, and tlic slareq ~vonld  liot ha1 been lialjle 
to  be talwn ill e ~ c v u t i o n  f o r  his debt.. I f  there wa5 no doubt 
left upon the mind  of tlie conrt tha t  the paper  m-itino. contained 
th:lt \i-hich thc defendant ill his answer .nys i t  c o n t : ~ i ~ d ,  and 
c n n t a i n d  tha t  so cxprc~bcd as  to  cleprire the l i u s h ~ n d  of an\- 
beneficial inttw.t i l l  tlie elare conr~ve i l .  \re ,-lloultl certainly 
hold that  the  yluintifl' \i7a3 not cntitlcd to  the in te r f ivnr i .  of a 
collrt of equitv i n  his behalf.  B u t  the question i n  tllis caqe i.i 
~r l ie t l ier  ,Isheraft took as  21 t rustee o r  i n  his  o n n  right.  and the 
alisn-er of the  defendant appears  to u i  to he illusorv and  
to u m t  franlmcqz, candor and  prcrision. Thc  dcfcild>rnt i 25 ) 
admits  that  he took back thc  paper  ill 1\37, Tf i t  ncrcl 
such a <  he itntes i t ,  i t  nliqht opcratc n i : ~ t ~ r i n l l ~ -  :~g:~in-t the plain- 
tiff o r  the creditors of Ashcraf t .  T h e w  n n s  :I +.on: iuducc- 
mcnt. tliercfore, fo r  hiin to p re -cn  e tlie l )apn ' ,  if i t  n :I- ~ r r i t t cw 
as  1ic n-ould h a \  c 11s to  suppose. But  a l t l i o ~ ~ g h  lip y~eal iq n it11 
s o i ~ i ~  degree of positircnt=,s as  to lii. i l ~ t c ~ r t  i n  (~secutilio. the 
i i i ,+ rumn~t ,  11(, i-. ague :\lid uncertain as  to tllc lnnoi~ao,c of tlw 
i n ~ t l i ~ n i e i ~ t  nhicl i   declare^ tha t  intent.  TIP &scril~cs it  a i  h a \ -  
ing been lllatlc "to that  effect," and  "11r tllilikq" it  n.as to licr 
se lx~ra tc  11.e f o r  l i f ~ ,  nlld af tc . rn: l~d-  to l l c ~  cliildrtw. I r i s  an- 
~ J V P I .  i q  rqually ~ ~ i ~ i r t i s f a c t o r ~ -  to the d e ~ t r l ~ ~ t i o r i  of t l i ~  in;trli- 
me11t H i s  words arc ,  "he tliilik.: i t  is ilcstrowrl." " h ~  has  it not 
i n  his poss~ssion," etc. Spoliation i l  always looked upon by a 
court of justice n ~ i t h  suspicion. Tllp d ~ f m d a n t ,  to  be w r p .  v a s  
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not interrogated by the bill (as  he yet may be) whether there 
v a s  a hubscribing witness, and nllo lie vas.  nor in  hose hands 
the defel~dalit prated the paper after lie got it back in 1q37. 
He,  l ~ o n e w r ,  is particularly cautious in not g i ~  ing us any infor- 
iilatioli on these points. Under all the circumstances n-e think 
the judge nTas right in directing an injunction until the hearing. 

This opinion must be certified to  the Court of Equity of Ah- 
son County, r i t h  instructiolls to proceed according to the same ; 
and judgment must be entered for the plaintiff for tlie costs of 
this C'ourt. 

Ordered and decreed accordingly. 
PER C ~ R I  YII. 

C ~ t e d :  X i l l e r  c .  1T*ashburn, 38 X. C., 163;  D e r c n  1 % .  RT~PT, 
42 S. C., 29 ; ,lIosteilrr 1 % .  Rod, ib., 42. 

,IPFEAI, from an interlocutory order. made in this case h r  the 
Court of Eqnitx- of CHFROREE, at Fall  Term, 1841. his Honor,  
-1Iii~rl?j, J., prcsidinq. I t  was a bill of injunction to which an- 
S I W ~ S  had been filed; and at tlie said term tlie folloninq decree 
TTXY nlade, 7-iz. : 

"Thic case coming on to be heard upon bill, nnqner and rs- 
liibitr. ;1nd a f t ~ r  nrgunient5 of counwl beinc heard, it iq ordered 
and rlccreed that  the injunction in this case be dissolved, except 
fo:. the win  of $300, n i t l i  interest on that amount for t n r l r e  
~~lol i ths ,  for n-llich mnount the i~ijunction ho made and decreed 
j~crpttual .  Therefore it is further ordered that  judpmclrt he 
rendered acainqt the conlplaillant for  the residue as mentioned 
in the pleadirizs. The question of costs reserved." 

From n-hich decree the complainant praved for, mrd n.as al- 
loxd, an appeal to thc Supreme Court. 

The   lea dings are fullv stated in the opinion deli1 ercd in this 
Court. 

16 
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No courlsel for plaintiff. 
F r m c i s  (5 B y ~ ~ u r n  for defendants. 

RTFFIN, C. J. The bill m s  filcd in July,  1841, and charges 
that in 1839 the plaintiff arid the three defendai~ts, Har -  
shaw, Starret t  and Hunter, c n t c r d  into coparti~crsliip to- ( 30 ) 
gether, arid as  copartners made a contract with the Gov- 
eriirr~ent to supply corn for s o ~ ~ ~ e  t r o o p  then quartercxd in Cher- 
okcc County, arid to divide thr profits and loss equallr between 

e the four ;  that the conipany furnished su-ppli(~s to the n l u c  of 
$2,600, or thereabouts, and that the Goreri~mc~nt o~vcd it that  
sun1 ; that  the capital advanced by t11c~ partners was abont $2,000, 
of mllich the defendant I-Iarshaw furnished, at one time, $400. 
and another time $600, and that for those two sunis IInrsliam 
took the joint notes of the plaintiff mid of the defendant Star-  
rett, which were intended merely as vouchers for fIarshaw in 
the fiual settlement; and that t l ~ r  same defendm~t, lI:~rshaw, 
also supplied corn to the raluc of $400, making, with the cash 
as aforesaid, tlie sum of $1,400 furnished by h im;  that of that 
 sun^, howcrcr, the plaintiff rrpaicl $110 and also m:l& othclr 
advances, in cadi and otllcrnise, for  the conll)ai~\~, $0 as. in tlie 
whole, to ainonnt to $690, and that the other two tlcf(~ndants 
11iade s111nll a d r a n c c ~  each, of the aniomnt of vhicll the plaintiff 
is ignorant ; that, owing to ~o1nc difficulty brtwccn tlw contractors 
and the quarternlaster, it  b(:caille necessary to prrsent the claini 
to the W a r  Departnlcnt at Wash ing to~~ ,  and that there also the 
adjustmelit was deferred; that during those delarq tlie dcfcnd- 
ant IIarshaw instituted actions a t  law in Maroll Sul~crior Court 
against the plaintiff and the tlrfe~iclmit Stnrrett on cnch of their 
two noteq, and also for the ralne of the corn f u n ~ i s l ~ c d  by IInr-  
shan~,  and that  the defentl:~ntq in  those action. n,yrc,cd to confess 
and did confess jndginents thcxrein, pro1 idtd the p l i ~ i ~ ~ t i f f  a t  Ian., 
IIarshaw, would stay the ~xwii t ions  until the dcfcndnnt Stnrrctt 
could go to Washington, procnre a 9cttleinent of tllc claim and 
the lnoney due thereon, which lie (Starret t)  undertook to do 
and thereout to pay TI :~ r~haw s i ~ c h  911111 as. 1113011 a11 ad ju~ t l~ lcn t  
between all t l ~ e  l)artncrs, might be found due to hiill. ?'lie bill 
further charges that S t ~ r r e t t  ])nit1 to Harshaw thc sum of' $200 
i n  part  of the judglncnts, and that tlle plaintiff had ]laid the 
costs thereof; and that at tlie Spring Term, 1841, of Macon 
court, in the abscncc and without the knowledge of the plaintiff, 
the defendant Harshaw, upon an affidavit stating that 
Starret t  had settled the account a t  the Departnient and ( 31 ) 
been paid by the Goveninient. procured an ordrr of the 
court that  executions might issue on the judgrnrnts for the sev- 

37-3 1 T 
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era1 debts : and  the plaintiff a t  la\\ h a t  accordnigly 1+111.tl n vits 
of i P I  I tcic iir c 011 the111 f o r  t!ie n-liolo anlount tlicwof. :i lit1 n ~ t l i -  
out allo\\lrig m d i t  either f o r  tlic $1 10 paid hv thr, ~ , l ~ r i ~ i t i f f  o r  
the s.:OO p:ud hy S t a r ~ e t t ,  a ~ i d  thrc,atcm to l c r ~  tlw ino~lcy out 
of t l ~ r  11l:iintlfi '- propert>,  and n ill (lo -o, i~ ia \ l~ iuc l i  a -  h t a r r r t t  
1 4 d c ~  111 TP~i i i r -wc~ mid ha.; ~ i o  1Iropc~l.t~- 111 thi. S ~ J I O  : fo r  nliirli  
l e r~ \o l l  i : l~d h r i r ~ a ~  Starrc'tt l iai uvt i i i fur~i i td  tlic~ 11l:~ilitiff t l i ,~t  
lit ,  ~ I ~ I ,  ~ ~ e l \ ( d  p a p ( w t  i10111  ill^ ( ~ : ) I ( ~ I T I I I I P ~ ~ ~ ,  a i ~ d  11:iq q ~ ~ -  

~ O I I I I ~  t h  dofe~idant  H a ~ * - l l a \ \ .  the hill charlre* c.01111-1011 he- 
t v w n  tho-o tlcfendants to col~ipel r!~( ,  plaii~tiff to 1) 3 )  1 1 1 , ~  nlloli. 
-mi and fortlin i th ,  n itlmut tlic acc.oluit.: l)c>in cc'ii I 1w 1)nr tic- 
being adju+rcd. T h e  l j raJw i -  fo r  :l11 accoli~it cf tlic l ~ , l r t ~ i c r -  
zh111. a11 adjn.tiiierit of tlic profit- : I I I ~  lo<\,  n ~ i d  11:lr-i~ii.lit t o  oc1r11 
out of tlic joint funclq, if i n  the ll'llidi of Starrc.tt, or nlieii re- 
crired. and i n  the n i e a n t i m ~  for  nil i ~ ~ j i m c ~ l o l l  apniii-t tho fnr-  
t l ~ c r  proceedings on the judznimit. a t  lxn-. 

T h c  hill n as qvorn to, arid, accordi~ig to tlic prayer .  t110 u - l ~ n l  
1~1~li11l inary injunction T Y ~ S  granted. 

T h e  i l ~ f e n d n n t  Harshan-  alone a l l - n e i d .  I I c  ai l~r i i t i  tha t  
S ta r re t t ,  ahout 10 September, 1540, paid hini $200 o l ,  : I ( Y O L ~ I I ~  

of' the  debts due to h im,  and  ax crq that  11c had  bcc~i  alv , I \ .  ready 
to credit that  sum, but naq p i ~ t - c ~ i t c d  b r  Starrctt ' .  i : t \ - i~~z  t h ~ t  
hc could not then t ~ l l  to which of thp lntlqmnit. i t  oncht  to be 
apl)lied, and  thnr he is v-illing i t  slionld 5c appliecl t o  citbcr. 
Thc  a i l ~ \ ~ c r  denies tha t  a 1 1 ~  ocher p a y l ~ i e l ~ t  h a d  1 w 1 1  111:1dc br- 
eitllcr of the parties, a ~ i d  i t  a l w  tlniic5 positirely that  tllc,rcl was 
a cop:xtncrsllip between thi; d e f e ~ i d a ~ i t  2111d the otllc~r 1):1rties, o r  
cither o r  ~ I I I T  of the111. I t  states tli'lt tlic plaintiff :r~id S ta r re t t ,  
as he understood f r o m  them, entcrrd into partlicr;liil~ together 
and made a contract,  on their  joint a c c o ~ u ~ t ,  n-ith tlw q n n r t h -  
1n2i t t r  to supl~lr* ] ) r o ~ - i < i o n ~  f o r  tllr : ~ r i i l ~ .  and ]lot Iiax i n s  fulids 
of' their  o n n ,  t l im applied to thiq t l e f c n d a ~ ~ t  to borron- inaner. 

and he 1e11t tliem tllc tn.o \ u ~ n s  of M O O  a ~ i d  $600, a t  different 
tirnrq, and took their  n o t v  therefor. a n d  that  t lwa 81.0 

( 82 \) agrcrd ~ v i t h  him tha t  if he had  any  corn to spare he 
might  deli1 e r  i t  to the quartermaster under  their  contract 

and they ~ ~ * o u l d  allow h im the  contract pr ice;  tha t  llc accorcl- 
incly delivered corn to the  ~ a l u e  of $400, as ascertained bv this 
clefendant. and  thc plaintiff and  S ta r re t t ,  n h o  co~ifessrd jvdg- 
ments therrfor, and tha t  a l l  the  executions m r e  s t a - r d .  as men- 
tioned in the  bill. T h e  ansn-er fu r ther  denies a n 7  coinbinatiorl 
o r  collusion r i t h  the  other defendant. and  states tha t  the de- 
fendant  S ta r rc t t  had  settlecl the claim a t  the Dep:irtment and  
r r c e i d  the  sum al loved br  the GOT-ernment. a n d  tha t ,  ha1 ing  
ascertained t h a t  fact ,  this defendant made the same appear  to  
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tllc court of law and ohtainccl ail avar r l  of e a e e n t i o ~ ~ i ,  a i~ t l ,  in;.- 
tii(wiiore, t h ~ t  tlie l~laint i f f  k~ ien .  of the ilitelirioli to ~ u : ~ h c  tllc 
motion. u l ~ d  the -anie 7V:li oppo-ed hy c c i i ~ ~ ~ ~ c l  f o r  l l i ~ n .  

r p o n  the c.oliiilig i n  of t l~ iq  a i i s ~ ~ . e r  tlie defcnc1,nit IT:r~x.lln~\ 
11101 cd the co11rt to d i s v l ~  (. the i i~ jnnc t ion ,  excc1)t ::< to tile - 1 l i i l  

of M O O  1):rid to h im,  as  t i~crci l i  admitted. T l i ~  ~niimctioii  n , l .  
c l i~iolrcd arcoxling11 : t l i  to tlie i u m  of K:OO, ~ v i r h  111twe-t tlirrc- 
oli f rom 10 Scpteliiber. 1\40. tlw ~ n i u n c t i o n  n a -  l~ lnde  l m l ~ c ~ t n a i  
and  the question of cost- rwcr \  c d  f o r  the  h c a r i ~ l g ,  froiii 1111icli 
dccrec a n  a p l ) c ~ ~ l  v a s  alloned to the  plaintiff. 

T h e  intc~rlocntor-  dccree appealcd f r o m  iq. \I c t l~i l ik ,  snbs tm-  
tially correct. T h e  hill states three grounds of rt.licf. more or 
lesq e ~ t e n s i ~ e .  Tlic first i b  that  clue creditq a rc  uot g i w n  f o r  
pa-nlentq made on the judgments. Of tha t  the phint i ff  zets the 
beliefit, nu f a r  as  a p a p e n t  i s  admitted. A second is tha t  tlie 
exemtions 11:lle hcen talien out too soon, contrary to the agree- 
niel~t .  T o  tha t  t n o  ansxcrs  m a y  be given:  one. that  thc court 
of la\\- \ \ a<  co~iipetent to decide t h a t  poilit. and has dwicled i t  
agaiirlst tlie ~ ~ r r q c n t  plaintiff:  another  is  tha t  the plaiiitiff is  
mlahle to clcii>- t h a t  S ta r re t t  has  receircd tlie money f ~ ~ i l l  the 
Go\ -c r i i i~~e i~ t .  alid w y s  onlv tha t  he  does not knon that  lie has  : 
wllereai the defendant aT ers his  inforlnat io~i ,  and hclicf tha t  i t  
has  been lmid, and  i t  i i  not vrediiahle tha t  n just claim 011 the 
Cni tcd  State* 41ould bv co long u ~ i a d j u i t c d ,  o r  that  af ter  adj11.t- 
ment the pa~li lcwt should be deferred. B u t  the princip:~l 
equity set u p  hy tlie plaintiff is  tlic par tnership betn-cell ( 33 1 
the partie., a ~ l d  tha t  t l m e  n e r e  partncrsllip eontrnctp. 
S o w .  t h a t  iq i ~ u e q u i ~  ocally denied b y  the a l i s m r ;  and. certain1~-, 
tlic c i r c * n ~ t i i i : ~ e  of tlie case limig n-ell n-it11 that  denial. n u t ,  
a t  all  e ~ t ' l i t i ,  111)011 tliiq nlotion the a n i v c r  is to  he tnkcn. qmi- 
ernlly. as t r u r :  a ~ i d  tha t  d i s p o v s  of all  the e q n i t ~  of t l ~ i i  bill. 
TTP t l iewforc t l ~ i n k  tlic in ju~lc t ion  m t s  properly dissolr cd.  

I n  forni inp the decree a n  inaccuracy found admittmicc.. wliicli, 
f o r  the sake of correct practice, a n d  perhaps i n  so~lic  otlicr. c:lqr,.: 
f o r  the sake of justice, ought  to be noticed and cnrrcctcd. 7Tr 
alludc to that  par t  of thc decree vliicli  perpetnatcu tlic iniunc- 
tion for  a  articular sum admit ted to  h a w  been paid. T h a t  
waq p r ~ n i a t u l * e  rmtil the cause came to hcarinq. If tlic plaintiff 
had sr t  d o n n  the camp upon bill a i d  ansver ,  this direction \ ~ o n l d  
h a r e  been r i g h t ;  hut tliis TBS merely a motion of the defendant 
to difsolve the injiinction. a n d  tlie order  rnl i t  o ~ i ~ h t  to he only 
coextcnqi~c ; ~ - i t l ~  the nlotion. T l ~ e n  the cause coiuc= to bc heard. 
facts  m a v  be slio~im tha t  IT-ould rcquirc o t l ~ c ~  rclief thmi that  
g i ~ c r ~ .  F o r  example, the nnsrrcr states that  thc sum in question 
was paid on  a partic-ular d a ~ ,  TT-hereas i t  m a y  h a r e  been a year  

10 
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or  tn-o years before. T h e  tiuie of payment varies the rights of 
the l)arties, i n  respect of interest, a t  least, arid therefore tlie 
plailitiff hhould  ha^ e been allov-ed a n  opportuni tv of fals i fying 
the anw-er  by proofs. T h e  proper order n o u l d  h a r e  been to 
continue the iniunctioli fo r  that  w r i i  and the interest iaccordine: 
to the a ~ i q n e r )  'to the hearing. arid to d i c w l w  it  as  to the  rwidu; 
of the judgment, and  thercforc. to  have grantcd,  if required. 
c w x t i o l i  f rom the court of equity against the  plaintiff and h i<  
sureties f o r  tlip ilijlmction ; arid tli11q f a r ,  TIT think. the d ~ c r e e  
& o d d  be corrected. B u t  as that  n-as certainly not v h a t  the 
plaintiff felt  to be tlie g r i e r a ~ i c e  which produced this appeal,  the 
.light niodificatioli directed i n  tlie dccree. nliicli refcrb i t v l f  
rntlwr to tlic c o u ~ s c  of the court ra ther  t h a n  to the merits of 
thi.. cauqe. ought ]lot to exo~ierate  the appellant f rom par ing  thc 
cc,m in this Court.  T h e  proper certifivate ni l1  be w i t  to tlie 
colirt belon. 

Ordered accordingl-. 
PEE C ~ R I ~ ~ I .  

2. A ~ \ ~ t  :raucnt to n 1ee;rtce for life or y w r s  is ; I I I  :ISSPIIT to him in re- 
~ i~ ; r i~ l ( le r .  

A \ r r ~ a ~ .  f rom a n  interlocutory decree of the Court  of Equi ty  
of E D C ~ E ~  o\rnE. a t  F a l l  Term,  18.21, his Honor ,  Dick, J. ,  presid- 
ing, ordering the injuliction n h i c h  h a d  heen granted i n  the  case 
to he co l i t i l l~ed  unt i l  the hearing. 

T h e  1)leading.j and facts a re  sufficiently stated i n  the opinion 
delivered i n  this  Court .  

.I. 11. Brya~7 fo r  plaintiffs. 
E. F. X o o w  f o r  defendants. 
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HI.ARKE V. ICF\ 4 ~ .  

D a s ~ e z ,  J. The bill v a s  filed by Michael Hearne and ( 35 ) 
Theodore Hearne, plaintiffs, against lievan and Hai~ii l-  
ton, defendants, and the sole prayer of the bill is to cx~~join the 
defendants from proccedirrg to sell under an execution which 
they hare  caused to be levied upon the undivided share of Dmr- 
ford Richards in certain ileproes. Upon the bill and ails\? er  the 
facts appear to bp as follows : Edward ITall, on 3 . Janu,~rr ,  1821, 
made his will. After 1)roviding for his vife,  IKJ dc~ i scs  and 
h r q ~ i ~ a t h s  to Lnrvrcncc T3. I Icarnr lands. iieprors m d  other l m -  
sonal property. The testator then says, "L211 the rci~iaintlcr of 
my ncgroes, after the dcatll of nzo vife,  1 nil1 mrd desire Iiiay 
br cquallv dirided betnctn my grandcliildiwi, tkc cl~ildrcrl of 
Michael and I Iar tha  Hcarnc, to them and their heirs forercr." 
The testator's wife died, and he then. 011 2\1 J~II IU~TT. .  1421, 
added a codicil to his will, bv ~vhicll hc dcriscd and brqueatlied 
that all the property vrhich he had gixrn in the oriqinal TI ill to 
Lan-rence H. Hcarnr "should be rclsted in 31ichael Hrarne,  with 
all the profits arid interest thcrcof, until his son, the said T,anr- 
rmcc, shall attain l a w f ~ d  age. And T furthermore desire that 
the nrgroes whicli 1 ha le  left to the otllcr cllildrcn of the said 
Michael Hearne shall be gorerncd by the same circ~nnstances." 
The will mas admitted to probate at Sorcinbcr Sesiion, 
1823, of Edgecoinbe County Court. Michael Hearlie thcn ( 36 ) 
qualified as executor and took into his possession all tlic 
slaws and other personal estate. Michael Hearne at the drat11 
of the testator had five children, besides Lawrence. x~iz., Nary ,  
Martha, Theodore, Joseph and Michael. Mary, in 1833, mar- 
ried Danford Richards, when she was upwards of fifteen years 
of age, and died a short time thereafter. Michael Hcarnc had 
kept the s l a ~ e s  in his possession, using them as his o ~ m ,  from 
1823 to 1839. At February court, 1839, two of the four surriv- 
ing younger children, viz., Martha and Throdorc, filed their pcti- 
tion against the other tno ,  stating in i t  that thcv were then of 
full age, and that  tlier w r c  all four tenants in coniinon of the 
slares bequeathed to tlieru b r  their ~ randfa thc r ,  and prayed a 
division. .It the foot of this petition is thc following entry:  
"We accept s e r ~ i c c  of the foregoing petition and submit to an7 
decree the court niav make in tlicl p r n ~ ~ i s c s .  Michael Hearne, 
guardian to ;Tosrl,h E .  TTcarnc and Nich:~cl ITeanle. his minor 
children." The tn70 l~laintiffs in thc petition h?d a rlccrce, and 
rieht of the sixteen slar-cs were allotted to tllrin. Martha. on 
her marriapr. conrcrcd licr lot of t h e y  slares to her brother 
Theodore as trurtcc in her niarriapc s ( , t t l r~~~en t .  Ric.l~nrds, tllv 
husband of Mary, v a s  not a party to the proceedi~igs in the 
abore-nientioncd petition. Kr rnn  and Hamilton, a t  August 
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Sessiol~s, lM9. of Edgccombc (.'ouilty C'ourt, ohtailled a judg- 
iuelit against I )anford 1:ichards fo r  $2,974.20, axd  iss l~cd ctxccu- 
tioil. mid i t  n.:~,. lcvicd on the oilc uncli~-ided fifth per t  of the  
saitl sixteen J a v w ,  :IS l)i~lor~giiig to 1)anford Ricliarclx. T h e  
1)l:liiltiffs i n  their ;)ill ::liege, first, tllat the cxccutor of E d w a r d  
IIall  i ic~rcr a isni t r i l  to  the Ici:ivy; scconcl. t11:lt t r -  l i a r - ,  thc 
\\-iff. of iiicharils. d i d  before 511:. arr ived at  f d i  qg'. tile 1r.gac.i- 
liad livyer vvstcd ill Itichnrds. qo tha t  his creditors could take i t  
ili c,sec.ntion :~fter  tlie tlcatll of the  d ' c ;  and,  tliird, illat a w l c  
u n d w  the ewrnt iol i  Ilia\. cloud riic-ir t i t le and  ilivolw tllel~i i n  
e:;pciisive litigation. -111 ilijuiirtioli was gralired. 011 tile cc):n- 
ilig i n  of the mlsv-er, disclosil~g tile facts  as stated above, :I 

~ i ~ o t i o n  lvas made to dissolre the injnnction, wllicll ~i lot ion was 
o v c m d e d  by the rourt.  inid the defcndaiits apl~ealed.  

( 37 j First ,  i t  appear:: tliat E d w a r d  Hall ,  by  his d l ,  g a r e  
the onc nndiridctl fifth par t  of the  slaves i n  qliestloli to  

Xicllncl Hearne  mitil  his daughter.  X a r y ,  should arr ive to the  
age of nveiiry-olic years, rlien to thc said Mary .  T h e  plaintiff 
Xiciiael Hearne  insists tha t  llc holds these negroes as  esecutor, 
and  u:e a r e  disposed to believe tha t  he never made a n  c q r e s s  
asqrnt to t h  lesacy. But thc. law does not require a n  r s j i r e s  
a s e l i t ;  i t  in:~y be i~l ipl ied froiii 1)articular acts ;  and  if a n  a s w i t  
hc to the parl icular  tellant of a rliattel. i t  d l  inure  to the beiie- 
fit of the  reinaiiidcnii:~ii. f o r  the  lmrticular estate and the re- 
mnilider constitute but oiie cst:ltc3. Willianls ou Ex., 847. T h e  
esecuti)r's assent t o  his on.11 legacy may,  as xvell as  his nsenit to  
tha t  of anotlicr lcgatctl, be either cspress or implied. It 111ay 
be i i l~p l i rd  f rom his ( . o l i d ~ ~ c t  ; as, if a11 executor, ill the mniiiler 
of :~dmiliistrring t11c l ~ r o p e r t y ,  docs a n y  2ct n-hich s1101vs he has  
nswnted to the legacy, that  slinll be taken as c r i d r l ~ l c ~  of his  
a s w ~ t ;  bu t  if his acts a rc  rclferable to his character as  cwcutor ,  

' 

they a re  not cvidencc of his assent to the  legacy. T i l l i a m s  on 
E s . .  S5O: Do(' I , .  , ~ ' ~ u l , q i ~ ~ .  7 Taunton ,  224 .  Tlic testator says i n  
liis ni l l ,  "I a m  but l i t t l ~  i n  debt." T h e  bill does liot pretend 
tha t  there n-ere debts outstanding. T h e  ans~i-er says there m r e  
!lo debts to lpay. T h c  same p e r m l .  executor and  part icular  leg- 
atee. had possession of the s l a w s  f o r  cleve~r years before the 
dent11 of I\Iai?--. using them as his o ~ v n .  H e  makes ]lo ret :~rn t o  
couiSt of ally illventory, acconlit of sales, or account cur r rn t  of 
the cstatc. ,bid again,  he, i n  1539, admits,  b -  his nets i n  the  
petition, tha t  the other  four  cllilclrcn had tlic l c p l  rstate i n  
tlicir Iegatory interest i n  the slarcs. JThen did lir  assent t o  
thcir  legacies? There ;F n o  eridencc as  to the  pai*ticular t ime 
n-hen he did it. TVe niust say tha t  his  acts a r c  evidence t h a t  
he assented to hold the slaves i n  his own r ight  es  lepatw,  a n d  

92 
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that, too, before the death of Mrs. Richards. The remainder to 
her, therefore, was a legal, ~ e s t e d  remainder in one-fifth of all 
the said slaves. Richards had a right to assign tliat interest, as 
by possibility i t  might hare  fallen into actual ~)ossessioli dufing 
the corerturc. 1 Iioper on 1rusb:lnd arid Wife, 24!f; 3 
Roper on I-Iusbmd and TTife, 30'3-533. In  Ktl iq! l t  r .  ( ::h ) 
Leak, 19 S. C., 133, we dec idd  that a ~ e ~ t c d  rciilaiild(~r 
i n  slaves might be sold, duriug the life of tllc tenant f o r  life, 
under a ji. fu. against the 1 ~ ~ r s o n  entitled to such remainder in 
right of liis wife. But i t  is said tliat in that castx the levy mas 
during the coverture, and that  if the wife dies before execution 
issues the property in remainder would belong to the adriiinis- 
t rator of tlic wife, and not to the liusband by virtue of the mar- 
riage, and that  the sheriff, thcn, could not sell it under an execu- 
tion against him. I n  J f c L l l i s t c ~  I . .  C;ilnmw, 36 K. C'., 22, cited 
to s ~ ~ p p o r t  this position, the point was not rsiwd or decided. I t  
is further argued that  if tllc wife had s ~ ~ ~ i i - c d  her husband the 
remainder would ha le  belonged to her ns a cliose in action, arid 
not to the executor of tlie husbarid; and therefore i t  is said if the 
husband survives and the particular tenant of the legacy, a t  the 
expiration of his estate, refuses to surreuder it, the liusbaiid 
can get i t  only as the administrator of his wife. We have just 
seen that  when ail executor assents to the legacy to the particnlar 
tenant, the assent inures to the rcniai~ideraiaii, so as to eliang:.~ 
both estates fro111 equitable into lcgal estates, and that  the par- 
ticular estate and the remainder then constituted in lam but one 
estate. Was not the possession, tllcn, of the particular tenant, 
after the assent, the possession also of her in remainder? Eon- 
can it be pretended that  his possessio~l is adrcrse to her, so as to 
make licr interest a chosc in  action, before an actual reduction 
of the remainder into possession? If t l ~ c  wife were now alive, 
thc creditors of Richards riiight l w y  and sell this remainder in 
the slams. Shall  the death of tlie wife change the rights of the 
creditors on this identical fund?  Wc think not ;  and me are of 
the opinion that  thc~ drfcndants had a right to lcay their esccu- 
tiori on tlic nndividcd fifth of the whole of the slaws, or anv 
nurnbcr of theni, wliicl~ came to the fire younqer childreri of 
Michael IIcanle from thc.ir grandfather, Edva rd  IInll. 

to tlw allegation tliat a ?ale may (.loud their iitlc and in- 
r o l w  the111 in cxpmsirc litiqation, sevcqxl answers 1)rrscnt 
themselres. I n  the first place, the bill is not framed with ( 39 ) 
a view to tlie adjustment of the resl)ectire riqhts of thc 
tenants ill common. and is a creditor to wait u ~ l t i l  thcv choose 
to ascertain and settle t h n n ?  I n  thc next place, no facts arc 
shown or alleged why a dirision may not be made as fairly and 
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as  clleaply a f te r  a n  ass ig i~ i l l (~ l~ t  11y exemtion sale of Ricliards' 
share as before. T h e  p u r c l ~ a v r  a t  tha t  sale v i l l  succeed to hi, 
rights preciselv, and  to 11011~ other. 

TTc 121i11k t h a t  the injuiiction sliould he disaolwd nit11 costs. 
PEP* CURIAAX. 

( ' i t e d :  Cuf/aloe 1 . .  Uazigh.  34 S. C., 20;; [ T7c t> l~s  I . .  \ l -c~!~X.. i . .  
40 S. (2.: 111. 

1. -\ ]~nrcli;rse~ ijf the C'l~t.rol;t~c Inntls. ~unl r r  the A t +  of .lhsrinl)ly o f  
lSl!I. 1S20 and 1s". tlocs 110t : lcclni~~~.  Iwfow tllr fli l l  11;1gi1(>1lt of 
t11v lni1~~11;lse inoi~cly. sli(,11 ~1 title. [ ~ i t l ~ c ~  leg :~ l  or wluit;~I)l(~. :IS ( , ; I I I  

11e sold by rsecntion. 

3. lT11c~e ;I l~nl'cliaser of a tract of 1:1iul liils not for lliiie ye:lrs ]);lid 
~ L I I J -  1):lrt of t l ~ e  purc.ll;we ~noiie?-, irl1ic.h 11s the terms of the cwii- 
tr;\c.t I\-;rs to  1l;lre hcen paid ilnr~rctli;itely. nor 1l;rs mlde :my effort 
nor t;~l;eii :lily stel) to 11erform his p r r t  of the riig:lgeii~e~lt. lle will 
11ot 11e ~iltitletl. in ecluity. to ; I  sl)ec.ific. l~erforillillice of the coli- 
tr;rc.t 11y the otlier party. 

THIS n-as a case t ransmit ted by consent to the Suprcnie C o i ~ r t  
f rom the Cour t  of Equi ty  of H~I-\\-OOD, at  F a l l  Term,  191. 
~ i ~ h e r e ,  af ter  the bill a i d  ansvers  llad been filed, m d  dcpoaition.; 
taken. and exhibits also filed, the case had bccn set f o r  hearing. '  

T h e  pleadings and  proofs a re  .;tatrd i n  the ol)iiiion delivered 
i n  this Court.  

Frnncis  fo r  plaintiffs. 
J .  G.  Rynum fo r  defendants. 

( 4 1  ) Gas~os-. J. Rv L a m  1819 (chapter  DD;), 1\20 (chap- 
ter  1060) and  1521 (chapter  I l l > ) ,  directing tlic niainler 

of selling tlle lands acquired bj- the S ta te  under  recmt  treaties 
wit11 the Cherokee Indians,  it \\-as enacted tha t  e r c y  purchaser 
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should pay do\\ii a t  the time of sale one-eighth part of the pur- 
chase 111onc.y arid give bond and sccnrity for the 1)ayiircwt of tlir 

8 

balance in i'o11r equal annual instal l :~~cnts;  and that ill I I O  

instance a grant should issue to tlie purcllnser until tllt ( 1 2  ) 
whole of tlie purchase. i n o ~ ~ e y  sliould l l a ~  e ~ W I I  ])aid ; 
and in c ~ s c  of failure to l)av the ~vliolc nllen due, n11t1 if tlic 
~noncy  could not be ohtaitlcd by a judqnie~rt 011 tlir bo:~il, that 
the l a d  should r cwr t  to tlrc. Srate ant1 b: l inhk to h r  sold a(::li~~ 
for the use a:~d bc~icfit of the St:ite. L:ln-; 1x23, c!~. 11Tl. 
for the relief of such persolls as bcra~rie l)urc.l~ascri of tlic !'licx~- 
kee lauds sold under tlie autlioritv o f  tllr Stat-, i t  v : ~ s  c>~l:lc.trd 
that any 1)urcllascr or the heirs of :\nv purcliawr of a ~ r a r t  so 
sold might ahsign a i d  irnnsfcr his right, m ~ d c r  the certific.:i~(~ 
of his purcll:~se granted bv tlir con~l i i i~s io i ier~ ,  by dred for ~.ooel 
and ~ d u a b l c  consideration ; and ~11~11 dccd hcinq ~ ) r o \  d or 
acknowledged a l ~ d  registered and filcd ill tllc. ofiicc of tlic St,crc>- 
tary of Statc, x-it11 a certificate froin tlic l're.rwrc>r that t l ~ t ~  
purcllav nioiley of said trxct had b:wl paid to the State, it 
should bc lawful for the Secret:lry to iisue a crailt tl~crcfor to 
the assignec., expressing in the qrant that it T : I ~  made to tllr 
grantee by r ir tue of thr  assigimient of tlie ori$nnl l)ure11:1wr. 
On 18 October, 1820. Jmncs Allen becallie the l~urchaser of a 
tract of 1 G O  acres, being section No. 7 in the Fmr t l i  District, 
and, aftrr  making payment of the ciqhth of tllc purchase 111o117, 
executed bonds with security for the pa51nc11t of tlie residl~c ill 
four equal annual i~lstallmerits of $73 each. .Ulcn aftcr~vartl; 
(but it does not appear at what time or 011 T Y ~ I R ~  t e r ~ ~ ~ s ,  ]lor 
whether lie the11 made any ~ i ' r ~ t t m l  transfer) ;old his intcre.: 
under this purcliase to William Parker,  on(, of the defmdai~ts.  
On 23 Sel)ternber, 3523, Willimn Parker  pnrcl~nscd at the sale 
by the cormnissioncrs a tract of 65% acres, being the section S o .  
1 in the same district. It does not appear wliat was the price 
a t  which he bought, but after the p a p r n t  of thr one-eighth of 
the purchase inolicp he gave his bonds ~ v i t h  sureties to secure the 
payment of the residue. The two first of Alllcn's bonds v w e  
paid, but the two last r e~na in i r~g  an l~a id ,  and the land being 
liable therefor, Parkrr ,  who claimed to bc entitled to the benefit 
of -Illen's purchasr, at Deccmbcr T e r ~ n ,  1329, of Hn,mrood 
County Court, c.oi~fesscd n judgi~icnt to tlie Statc for the ainom~t 
due 11poi1 those two last bonds, $172.74, with intcrcst on 
$130 from 1 J a n n a w ,  1829. MT1rethr~r t r ~ l l j  of the bonds ( 43 ) 
whic*h Pnrkcr had eswutcd to sccurc3 the payuiel1t of rile 
purchase moileu of the tract S o .  1 vere  then lmid ur uot docs 
not a p p a r ;  hut  they were not 0 7 1  paid mltil l o r ~ q  afteran-:rrds. 
Upon the judp icn t  above-lnmtioncd a f i .  f t r .  issued, tested of 
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September Term, 1b23, nhicl i  m s  l e ~ i e d  upon hot11 these t racts  
:I% hcing the land nhereon  P a r k e r  m i d e d  and  Parker'a interest 
tilerein, and  tllia l e ~ y  n a s  returned to court. Fro111 this -alac 
tcrni of the court there i s ~ u e d  alao a fi. fu. against P a r k e r  f o r  a 
fine of v20, i~nposed upon h im because of a co~ir-iction for  s o ~ w  
oft'eil-c. :l~id f o r  the c o i r ~  of prosecution, on nllicll tile sIlc.~df' 
r i w r n e d  t h a t  hc had  r c c c i ~  ed $20 ill pa r t  n ~ ~ d  h a d  l e ~  ied 011 t h e  
-:LIIW tract \  fo r  the re,idue. F r o m  December Tcl111, 1529, a 
i f ~ i d i t i o n l  e.cpo t i i r \  is>ued to sell thc land? rcturned as  lcr ied 
u l ~ o n  under  tllc first-mc~~tioricd f i .  St/., and  a n  iilicls i i .  f r .  to make  
the reaiduc uupaid of tlic finc a d  cost. i n  the case of tlxl con- 
\ iction. O n  . . ?IIarcli, 1630, m ~ d e r  these executions, the sheriff 
csp3secI to sale the said Parker ' i  interest i n  both tllc t rac+s,  a n d  
it  was bid off by the plaintiff, a t  the sum of $31. "OTW alld 
aborc what  was due the  S ta te  thrrcori." and  the sheriff esecnted 
a deed to thr  plaintiffs f o r  both of the~ll .  T h e  plaintiffs h a r e  
not paid off tllr judgment, nor  a n y  par t  of i t ,  nor  paid an- 1)nrt 
of tlic debt to the S ta te  due for  section S o .  1 ; nor  doc< ~t ap- 
pear  t h a t  they  mid the  sun1 of $31 so bid. T h e  1,eeidature 
f rom t ime to t ime had  becn p a s s i ~ ~ g  acts g ran t ing  indulqrnce 
i n  the  collectioil of bonds g i ~ e n  for  the  purchase of Cherokee 
lands ;  but  these acts not a p p l r i n p  to judements, Willinni Parker ,  
a t  the w 4 o n  of the Gencral A w m b l r  n-hich Tms held i n  Decem- 
h r ,  1532, applied f o r  indulgence i n  respect to the judqment 
against him, and  a ~ m o l u t i o n  naq passed b~ the  General As- 
sembly aut l ior izi~ig and directing the Public  Treasurer  to permit  
Tl-lllimn P a r k e r  to eaccutc bonds v-ith sureties i n  discharge 
thereof. Bonds r e r e  given by him accordinqly, a n d  these being 
finally pa id  off, on 28 A\ugu.t. 1639, a g ran t  issupd to ,James 
A\llen for  the t ract  S o .  7 ,  and  he, by the directioiis of TVllliarn 

Parker ,  i n  Auqust,  1641, conr eyed this t ract  to J o h n  P a r -  
( 4-2 ) ker ,  son of TTilliam, and  the other  defendant in this 

action. 
Bv qomc bargain or  agreement het~i-cell TTilliam and  .John, 

the la t ter  pa id  off v h a t  naq  due the S ta te  b r c ~ u s e  of T\Tillia~~l's 
~ )urchnse  of the other t ract ,  section S o .  1, proc i~red  n graiit  f rom 
t h e  S ta tc  therefor i n  thc name of T i l l i a m ,  on ,5 J a n u a r y .  1X37, 
and  i n  thc  fo l lux i~ lg  l ~ l o ~ i t l i  obtained a deed f r o m  T'i7illiam P a r -  
ker tralisferrinq the title to 11im. This  bill u as filed c w l y  in 
1 9 9 .  I t  chcrges tha t  the  executions under  ~ v h i c h  the  plaintiff 
bought r e r e  lel-icd upon TTilliam Parker '?  interest iri Ilie tn-o 
tract. by  h i s  direction, tha t  they n e r e  sold i n  h i s  pre-cnre and 
with his nqsent, and insists either tha t  the  iheriff'.; deed made  
under such sale conveyed to the plaintiffs all  the said Parker 's  
interest therein, o r  tha t  the plaintiffs became e n t ~ t l e d  thereto b y  
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virtue of the purchase so made as being i n  szibsfuntc a purchase 
from the defendant William, through the intervention of his  
agent, t h  sheriff. It alleges that tlie resolutiori of tlir Gencwl 
Assembly of 1532 x a s  procured by the said Willianl throu,rrh 
fraud, for, by ~ - i r t u c  of tllc sale as aforesaid, the jndo,mrnt had 
in  fact been satisfied, and either the plaintiffi: ol* t l ~ r  sllerifl nerc  
responsible to the State for the aillount tllereof. I t  states that 
the plaiutiffs, inlrnediatflg after the resolution aforesaid, all- 
pearcd brforc. the c o r n n ~ i s ~ i o ~ ~ e r  appointed by the Trearnrer to 
take TVilliarn Parker's bond, and offered to g i n  their bond, n i th  
sureties for  the amount of the judgnient and interest, or to pay 
u p  the same, which offers were declined by the said connilis- 
siorler; nrcrs that  they bought both the tracts for  tllc sulll of 
$31, over and aboxc the amount of the judgnlent against Wil- 
liam Parker, and proffering t o  pay the same into coi~r t ,  to be 
disposed of as i t  &all direct, pravs that the defendmlts may be 
coinpelled to make unto the plaintiffs a proper legal title for  
111e two tracts, surrender the possession and account for the rents 
and profits thereof. The defendants insist by their answers 
that  the purchase Tms made upon the terms of pavinq off the 
demands of t l ~ e  State agaii~st  both tracts and $31 besides; that  
not one cent was erer  paid in anv may for or on acconut 
of the said purcl~ase, and that  Willianl Parlicr was corn- ( 4.5 ) 
pelled, in consequence of this d?fault of the plaintiff\, to 
malie the best terms hc could with the Statc in ordcr to satisfy 
the outstanding judgn~erlt and the bonds wliich the State had 
aqainst him, and having paid them off, through the aid of his 
son John,  had a right to conT7cy and cause to be conveyed the 
said lands unto his said son. 

We see no g-rounds on ~vhich  the plaintiffs arc cntitled to any 
relief. The  interest which William Parker  had in  thrse tracts 
was not liable to be seized under execution, and of consequence 
did not pass bv the sale a i ~ d  conrcpance of the sheriff, acting in 
his official capacity. The legal title renzained still in the Sta te ;  
the lands 11-ere yet the lands of t h e  Stictc, and the interest of 
Parker therein was not, within the sense of the statute of .i 
George II., or our act of 1777, rh. 115, 11 i c  "lands, llcreditamcnts 
or  other real estate." S o r  was it embraced within the opera- 
tion of the act of 1812, ch. 830, "concerning equitable interests 
i n  real and personal estate." Thc first section of that act, as 
has been repeatedlp decided, compre l~n~ds  tl~osc cases only wlwre 
the whole beneficial cstate i s  in the dcbtor, and nothinq remains 
in  the trustee but a n c r X r ~ t l  legal estate. Kor  is it  comprehended 
within thr  enactments of the second section of that act. Were m7e 
to admit that this and the preceding section einhraccd cascs where 
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t h e  was the  mortgagee or  trustee, and  also that  the interest 
of T\-illiaul P a r k e r  i n  these tracts n as i n  the nature of a n  cquity 
of reclei~~ption and  therefore fell  v i t h i n  the spir i t  of thtl pro- 
vision< oi the second wrtioli  (question? on  which x w  forljear to  
e x l ~ r v s  :all o l ) ~ n i o u ) .  y t  i t  could not be sold under  a n  ~ x c , c u t i o ~ ~  
at  the, iii?tnnce of thc. mortgager. f o r  the  rilortgare debt. /'1/tt1,1, 

1 .  ( J I i . 1 x. . 2 .  T h e  act> directing the Ilianner of liiak- 
i ~ i g  purcl~ases of these lands shon tha t  they n r r e  17ot to 1)c .old 
fo r  :I E:rllure to ~ i i u l i ~  paymelit of t h ~  purchase lnoiic\. The  
word-. arc ,  ,'if t21r ruolley cu? i i zo t  be obtained by cx ~cc i l y i t i c t i t  012 

f h c  iiouil, the, 1~1ztl d t r l l  1t15cr.t to t i l e  Stol~." Clearlv, tllcrcfore, 
the \air of thc *Illen t ract ,  regarded as a judicial w l r ~ ,  nn. ill- 

opcmtire .  
i 46 ) Il7hether a mortgagee can sell the cquity of r ~ d c l n p t i o n  

i n  the mortgaged t ract  f o r  t r ~ r ~ l  o thrr  dcht  ~ r a s  not d(,c.idcd 
ill ( ' i rn lp  i . C'ol c, suprcl, nor  i n  a n y  .u\)wquent case. S o r  i i  i t  
lion ncce.,al:v to determine the queqtion; fo r  the p l a i ~ i t ~ f f .  rltiiln 
as  f o r  a single l~i i rcl l :~ic  a t  nn entire price. and  ask for  a con- 
reyailce of both the t racts  of land 011 the ground of  ha^ ing  bought 
a t  rsecution snle tlie interest of Tl'illiam P a r k e r  i n  both, as con- 
s t i t u ~ i n g  togct1ic.r the l and  on ~ l i i c h  he  resided. -1 snle uiidcr 
the mmic l  s x t i o ~ l  of the  act  of 1812 (1ot.s not, as  in  tlie caqc of 
a s ~ l e  under  the  first section, disturb the legal estate. T l ~ e  1nu'- 
c l i a v r  beconzes but a n  assignee of the equitl- so b o u g l ~ t ;  his 
rights a r e  purely q u i t a b l e ,  and his relief must be i n  equity o d ~ .  
And nl ien he conies into equity f o r  relief he muqt estahliqh tlw 
case upon which he asks f o r  relief. T h e  plaintiffs offer to p a r  
the  price bid f o r  the' interest of P a r k e r  i n  (111 the land,  npon 
hax ing  a tit le made for  011 tlie land. 

T h e  claim of the plaintiffs to be regarded as purcl~ascr ,  fro111 
TT7illiani Parker ,  t h o u g h  tlie agencr  of the sheriff, is fomtded on 
the  fact,  11-hicli tlie  rideri ice establishes, t h a t  lie dirccted the 
sheriff to l e rg  on  the lands ra ther  t h a n  on his perional  good.;. 
I t  1s i n  the nature of a claim f o r  the specific execution of a 
contract. 

They bought, are  r e a d r  to pav,  and  p r a y  tha t  thc bargain 
m a -  bc decreed to be carr ied into ful l  effect. To  relief upou 
this ground there a re  s e w r a l  decisive objecrions. hi the first 
place, a l l  the ex idelice tending to slion a contract slions (if aliv 
such there m r r )  a different contract f r o m  tha t  a1lryc.d. T h r  
deposition of the sheriff a n d  his return on the ~ ~ 1 1 d i f i o 7 ~ 1  relied 
upon by the  plaintiffs concur with t h e  statement i n  tlic a x w e r s  
to establish tha t  the plaintiffs engaged to p a g  $31, beside3 satiq- 
fy ing  IT-hat wai  due the  S ta te  upon hot11 f h ~  trncfs .  

I11 the ncxt place, it would be man-trous to aid tlic plaintiff.  
2s 
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in conipelling Parker  to execute the alleged contract on liis part, 
when they have been faithless as respects tlic perforlnance of 
their part  of the contract. An  essential-the most esseiitial- 
part of their engagement was to pay off tlic deriiairds of the 
State then pressing upon William Parker, to meet wliich 
demands he assented to the sale of his i~rterest in tliesc ( 47 ) 
tracts. Up to this ~iionicnt the plaintifis have utterly 
failed to perform tliis engagement. They hare not, in fact, paid 
any part of these delilands. I t  is not slioml tliat daring the 
period of nine years which elapsed from thc t i m  of their dlcged 
purchase they made any effort or  took any step on their part to 
fulfill this engagement. The bill alleges, indeed, tliat after the 
resolution of the General Asseinbly of 1832, in favor of Parkcr, 
was passed, thev offered to the conmissionei~s specially appointed 
by the Treasurer to take h i s  bond to pay or sccure the payrilelit 
of the anlount of t he  j u d p ~ c n t .  But tliis allegation is not ad- 
mitted by the defendants nor established by proof, and if it  
were true, the fact shows that  they then knew Parkcr had lost 
all expectation of tlicir discharging the jndgrricnt, and that they 
permitted him to go on, in the belief that  110 relief could be had 
through thenz, to make other :~rrangenients for thc satisfaction 
of tliis judgment. No offer to Parker, or  to a m  orre authorized 
to receiTe the money, was made to pay this part of the price 
until the bill mis  filed. Xo  offer has erer  bee11 made to y v  
another part  of tlw l~ricc,  the debt due the State bcrause of the - 
purchase moncv of the section No. 1; and it is not sho~vn that 
the plaintiffs hare  paid the sum of $31, vliich was hid, exclusive 
of the sums due the State. Such laclics on the part of the y)lailr- 
tiffs (to use the mildest term which ran characterize their con- 
duct) deprires the111 of all plausible claim 11po11 the interference 
of a court of equity on their behalf. 

The  bill must be dismissed with costs. 
Decreed accordingly. 
PER CURIAM. 

Ci ted:  H w m ~ c k e r  21. T i p t o n ,  35 N.  C., 482. 



( ) I  I S S  1 ' .  ~ A T T O X  

1. sltt3riff' 1v1io I I : ! ~  stjiztvl ~ I I Y I ~ W I ~ ~ ~ -  i111tlw an esf~t~utio~i. Iv11ic11 is 
t . l : ~ i ~ i ~ e t l  l i ~  o t l ~ ~  ~ I P I Y O I I ~  1 1 t ~ u i t ~ ~ s  the tlcfr11tl;rnt in  tht. escvution. 
(.;llmot s ~ i s t ; ~ i i ~  :I t i i l l  o P  i~ltt'~.l~lt'i~(lt'r :lg:rillst s11(.11 I I ( ' ~ S O I I S  i111d rhe 
l i i ; i i ~ ~ t i f f  i l l  tltc, 6~xe(~11tioi1 w1uiri1ig tli(w to i11ter11Iead so t h ~ t  
tllcbir rc~sliot.tivc. rielits 1u;i)- 1 1 t ~  ;isc,ert;ii~tecl. 

Tlr15 75 its a case rcmovcd to tile Supreme C'ourt b~ collswt of 
parties a t  L ~ s c o r , ~  Court of Equity, Fall  Term, 18-11. the cause 
haring beell prex iously set for hearing upon the hill, answers, 
depositions and exhibits at that court. 

The pleadings and facts arc set forth in tile opinion dcliwred 
in this Court. 

S o  coumcl appeared for l~laintiff. 
Tl'acldcil da II-edeil for defendants. 

R r r ~ r s ,  C. J .  This i +  a bill of i~lterpleader, filed 20 Oc tob~r ,  
1839, against fire persons. and, on the pleadings, the case is this : 
The defendant Patton took a judpnie~lt for $2,871 against one 
True, by confessiori, in B u ~ ~ c o m h e  County Court, ~ i ~ h i c h  sat on 
the first $Ionday of July, 18.39, and on 24 August f o l l o ~ ~ i n g  he 
deli\-ered a f ieri  fucicrs. issued tliereon, to the plaintiff, then the 
Sheriff of Lincoln, ~ ~ 1 1 0  proceeded to seize under i t  qeren horses 

and other articles as tlle propwtp of True. but then in  
( 49 ) the possession of the defeudant Clarke, which articles the 

shcriff sold, and by tlle sale raised the smn of $677.86?12. 
Before the execution came to the band, of the sheriff, True had 
abconded from Lincoli~, and d i r ~ r s  of his creditors respectiwlp 
took out original nttaclnnelits, dated after the first Monday of 
Ju ly  and returnable before a justice of the p a c e ,  and put them 
into the hands of Clarke. v h o  iq another of the defendant. to 
this suit and n a r  tht3n a constable in L i l ~ c o h .  and levied them on 
the horses and other articleq. ~ ~ l l i c h  tho sheriff subqequently took 
out of hi3 possession under Pattou's cxcrution. Three other 
creditors of True, n a m e l ~ ,  tlw defendants Slade, Cody and Un- 
ger, also sued out original attachments against his estate on 
different d a - s  in , I u p s t ,  returnable to the county conrt of Lin- 
coln; and the bill states that  after the plaintiff had made his 
sale he n-as informed that these last attacllnlents had k e n  serred 
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by one of his deputies on the same property, then ill the hnutls 
of Clarke and subject to the attachments that had becw s c ~ r c d  
by Clarke. The  bill then states that  the plaintiff lltlds tlic. said 
sum of $677.861L2 ready to be paid to \\~homsoerer he onyllt, but 
tha t  he is likely to be injured in r c spc~ t  thereof, i~ r :~a~ l~ac l l  ns 
Pat ton  clainls the whole thereof uuder hi? execution, and tlic 
other defendants .i~~spectively claim parts thcreof inldcr tlwir 
several attachinents, and all t hea t en  to prosecute a c t i o ~ ~ s  against 
the plaintiff accordingly, and he is uilable to dctcr~ninc to nh i rh  
of those parties he ought in law to account, for tlie following 
reasons: The  said attaching crcditors insist that  the 1)rol)erty 
mas not subject to  Patton's execution, because, first, t l ~ c  judg- 
ment mas confessed by True  upon the express condition that 110 

execution should be issued before the following October Ter111. 
and i t  was so entered of record at the time of entering the judg- 
ment :  and. secondlv. that  the exemtion was void in itself for 
the reason tha t  i t  was tested in vacation-on the third, instcad 
of the first, Monday of July.  Whereas, on the other hand, Pat -  
ton insists that  the teste of his cxecution was incorrect by the 
mere misprision of the clerk, and hath been amended and made 
right by the order of the court of Buuconlbe; and he also 
denies tha t  there mas any such stay of execution or an ( 50 ) 
agreement therefor as is alleged by the other defendants; 
and as to that  point the said Patton aTers the facts to be tliat 
after True  had confessed judgment, he stated that tlie iiinnediate 
service of execution would greatly injure him, and requested 
Patton not to take out one in less than thrce weeks, within wl~ich  
period he said he conld and mould pay $1,000 in part  of the 
debt; and to induce him to do so Pat ton  agreed that  hc would 
not take out execution before three weeks, and that if 'I'rw 
should make the payment as promised bv him, he -\\-onld not talw 
i t  out before the next term, but that  this was an arranqcmrnt 
subsequent to the judgment and altogether volimtary on the part 
of Pa t ton ;  that  the clerk of the conrt was in the habit of i w -  
ing executioils on all judginentg, whether called for by the plain- 
tiff or   lot, and that  merely to prerent this being done in that 
case Pattoil's attorney told that officer not to issue an  cxecution 
before October Term uiilcss ordered; and the clerk, as a menlo- 
randum for hin~self in aid of his recollection, and for that  pur- 
pose old\-, made an entry on his docket, "Exccution not to issue 
before October." But that when True failed to make the pay- 
ment, and Patton, after the expiration of three weeks, applied 
for an  esccution. the clerk, well rer~~cmbcriny thc~ directious 
given to h i ~ n ,  did not hesitate to issue it, and tl~ereupon, of his 
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own accord, altered his nlemorandun~ and made i t  conformable 
to what had been told him by adding the words "unless ordered." 

The defendants hare  severally answered and presented the 
respective allegations and claims imputed to them in the bill; 
and the defendant Patton further insists tha t  the plaintiff, hav- 
ing  acted on his execution, cannot require him to interplead with 
the other parties. 

Thc counsel for  the defendant Patton has again presented the 
point made in his answer by moving to dismiss the bill upon the 
ground that  the case is not a proper one for a bill of interpleader, 
and the opinion of the Court is that  the bill must be disinissed. 
I t  would have been more correct had that defendant demurred 
instead of answering. But  that goes only to the costs; and as 

the plaintiff has, in this case, been subjected to none by 
( 51 ) tlie party's answering, that  he mould not have been liable 

to upon demurrer, no harm has been done. As to the 
prjncipal point, the case falls directly Within the decision made 
a year ago in the suit of the present plaintiff, Quinn 1 % .  G w e n ,  
36 S. C., 229. The difficulties of the plaintiff arise ruerely on 
his official duty as sheriff on the legal priorities bet~veen the 
s e ~ ~ e r a l  defendants. Questions of that kind are more conve- 
n i e r i t l ~  raised and decided at law than ill this Court. If  erery 
adverse pretension to preference in the application of an insol- 
rent's property anlong his creditors, claillzing by executions or 
attachments, ~x~ould autliorize the sheriff to call upon the cred- 
itors to interplead, a judgment would seldom be satisfied hut a t  
the end of a suit in equity. I t  would change the xhole jurisdic- 
tion, and the courts of law would in  but few cases be able to 
compel thc sheriff to do his  duty upon tlie process issued to him. 

Thc bill must therefore be dismissed with costs as to Patton. 
('osts would like~vise be given to the other defendants but for 
tlie fact that they are represented by the same solicitor who drew 
the bill; from which i t  is inferred that those parties and the 
plaintiff x-ere a t  a good understariding, arid did not deem the 
& m t r o ~ e r s ~  betweenthem r e r r  serious. 

Decreed accordingly. 
PPF CI-RIAM. 
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( 5 2  > 
RESSETH McCASKILL, r. ARCIIIIIALD JIcBRTDE A N D  

A'l'I,-\S JONES. 

Where there was a bill for a11 :recount ngxinst two. and :I judgment 
1110 co?ifesso as to one. and i n  tlrr course of the proceedings an 
order was eutered that an account sl~oulil be talien as to the lat- 
t rr  "withont prrjutlice," :md ;III account was :~cctordingly talien, 
:und rsceptions filed thereto : Hcltl, that this order was contrary 
to the course of the court, and not an :idjudication of the court, 
hut entered by consent of the parties to speed the cause without 
doing i11justic.e; and wl~ere it seenlril that justice could not be 
(lone, unless the account was talien :Is to all the parties. tlle ac- 
cwwt tali~11 under this order was set aside i n  toto and :I new 
rrfrreuce made as to 2111 tlle matters of account prayed for in 
tlle bill. 

T m s  was a case removed to the Supreme Court from the 
Court of Equity of MOORE, a t  Fall  Term, 1841, on affidarit of - - 
one of the partles. 

The proceedings and facts upon which the opinion of the 
Supreme Court is founded are set forth in the opiuioli of the 
Court. 

R a c l g e ~  for plaintiff. 
T l ' i ns tm B X e ~ z d e n h n l l  for defendants 

GASTON, J. This bill was filed by the plaintiff, who had for- 
merly resided in this State and afterwards remored to Scotland, 
against NcBryde and Jones, to have an  acco~mt of the agency 
of William Martill, deceased, their testator, ~ 1 1 0 ,  upon the plain- 
tifl"s remoral, had been constituted a general attorney for the 
collection of his debts and transaction of his busiilcss in 
this State, and also an account of their own agency as ( 53 ) 
the plaintiff's attorneys in  fact since the death of the 
tertator. Jones, not residing within the State. WIS not serred 
with a wbpwna, but was ninde a party defendant by publication, 
and the hill as to him has bcen taken pro c o r ~ f ( ~ s s o .  J f c B r ~ d e  
answered the bill, and the cause is now brought on to be heard. 
I t  is not questioned but that  snfficicllt matter is stated in thr bill 
to rendcr this a fit case for an account. McBrpde's ansver 
contains no matter to bar an account, and Jones did not resist 
it .  The account, therefore, must be taken as prayed. 

I n  the course of the proceedings below an order was entered 
declared to be '(without prejudice" for the taking of an  account 
against Jones only. Such an  account has been taken and sev- 
eral exceptions made thereunto on the part  of Jones. I t  is  
prayed on the par t  of the plaintiff to hear the cause against this 
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defendant upon these exceptions. The order under n1iic.h this 
account was taken is contrary to the course of the conrt, and 
not regarded as an adjudication of 'the court, but iq \- imed as 
a mere corlscnt rule of the parties for s p e e d i ~ ~ g  the cauv ,  if it  
may be thus speeded without doing injustice. See XcLzn 1 . .  

dfc.Vclrnn7c1, 21 S. C., 408. 111 this case mc arc satisfied that  
justice cannot be done except by taking the awourlts in the r y u -  
lar  way, according to the course of the court, so that all tlir 
parties may be actors therein and it may be coiiclusi~e1~- ascer; 
taincd what is the true state of the accounts betncei? tlir 1)artit.s 
respectively. 

The Court therefore sets aside i r t  t o to  the account rcportcd 
and directs a reference for taking all the matters of acmunt 
praved for in the bill. 

Ordered accordingly. 
PFR C1 RI.\X. 

C i t ~ d :  Attorney-General I . .  Ctucer, 34 N .  C., 235. 

AND OTIIERS. 

1. Tlie statute of tlistrihntions does not :~pply to tlie estates of folicn 
covf'rt dying intestnte. Tlie 1iusl);nld is entitlrtl to  administer 
for his own twrlefit. and if any otl1i.r person s11aII administer. 
such :~dnlil~istr:ltor is considered i n  equity. with respect to the 
residue after paying the debts. as :I trnstee for the surviving 
I~nsl~and or his representatives. 

2. 111 equity c~l~osca it1 ortion are nssignnhle for n vn1u:~hle considern- 
tion :~nd I,otrrr firlr. sucli ;~ssig.~~rnent hcing in the ntlture of an 
:lgre~li~iwt hy n-hii.11 tlie zlssizlior is tionnd to give to the :~ssigllee 
the benefit of that \~hicli he 11as :~ssiyr~ed. 

3. Rut in equity ns we11 as at law, n gr:lnt of land (except a release) 
is void as :Hi : ~c t  of maintenance if, :it the time, tlie land is in 
the iictu;~l possession of ;mother person claiming under $1 title 
:~rlverse to t h t  of the grantor. 

THIS was a bill filed a t  the Fa l l  Term, 1839, of CA~WELI. 
Court of Equity, to which the defendant Eskridgr answered at 
Spring Term, 1840, and a t  the same term judgment pro confesso 
was entered against the other defendant, Lipscombe. At Fall  
Term, 1841, depositions having been taken, the cause v a s  set 
for  hearing and transmitted by consent to the Supreme Court. 

A statement of the pleadings and material facts will be found 
in the opinion delivered in  this Court. 
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?ilore?tctrd for plaintiff. 
K. -1.  Or crhntt~ for defendant. 

D \XIEL, J .  The bill states that Richard Eskridge, b ~ r  his vi l l ,  
bequeathed several slaves to his wife for life, rcnlaindcr 
to his daughter i l lartha;  that Martha married Thomas ( 5 3  ) 
Lipscornb(~, and died, in the lifetime of her mother, the 
tenant for life; that subscquentl~ the tenant for life d i d ;  that 
William Eskridge administel.ed on thc estate of Martha Lilx- 
combe and sold the slaws ; that Lipscombc, the husbnud, nss ig~~ed 
by deed to the plaintiff all his equitable interest in the estate of 
his late wife in the hands of her administratdr for the sun1 of 
$1,000. The bill is filed by the assignee against the assignor 
and the administrator of his late wife, Martha, for an account. 
The bill is taken pro con f (~sso  as to the defendant Lipscornbe. 
The administrator answers and insists (1) that the estate i n  
his hands belongs to. the brothers and sisters of the intestate as 
her next of kin:  ( 2 )  tha t  the assimment was not bona fide and , \ ,  D 

for a valuable consideration, bu: was affected with chaniperty; 
(3 )  that a portion of the money for which the slaves werc sold 
is covered bv a decree for alimony obtained by the present wife 
of Lipscornbe against her husband, and to which himself, as 
administrator, and Hoppiss, the present plaintiff, were parties. 

First. The l~rinciple is well settled that  the statute of distri- 
butions does not apply to the estates of femes covcrt t l ~ a t  shall 
die intestate, but that the husbands may administer and recover 
and enjov the same, as they might have done before the waking 
of the statute. I f  any other person administers, such admin- 
istrator will be considered in equity, with respect to the residue, 
after paving the debts, as a trustee for  the hnsband or his repre- 
sentatiws. For,  the husband sumiving the wife, hcr whole 
estate vests in him at the time of her death, and no person call 
possibly be entitled to the rights of the wife but himself. so that  
her whole personal property belongs to him. 3 *4tk., 527 ; Wil- 
liams on Executors, 910. 

Second. 11 person out of possession cannot at  lnw convey any- 
thing to a siranger; he can only give a release to olle i n  l?osses- 
sion. 77nd~i .wood 7.. Lord Courstozcn, 2 Scho. and Lefr., 65. 
But in equity clzoaes in act ion are assignable for a raluable con- 
sideration and bonn fidp ( T O I I ~ I ~ S P ~ ~  21. Winrlhtrin, 2 Ves., 6 ;  
Whitfield e. F n u c ~ t t .  1 Qes., 332, 391), and especially equitable 
choses in crcfion, as in this case; and such assignment is 
supported in  equity on the ground that  i t  is  an agreement ( 36 ) 
by which the assignor is bound to gil-e to th r  assigneh the 
benefit of that  which he has assigned. I t  is by agrep~nent, in 
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most cases of choses i n  action, that  the assignee takes. The  
covenant of the assignor is, in this Court, a disposition of the 
thing assigned tha t  could be enforced against him. Upon prin- 
ciple, therefore, the right of the assignee of a chose i n  action 
is derived from his right to call upon the assignor for a specific 
performance of the agreement between them. H e  is entitled to 
whatever interest the assignor himself possesses or is capable of 
procuring. 6 Ves., 394; 2 Roper on Husband and Wife, 510. 
While we make these remarks it may be proper to state that the 
rule does not extend to lands; for  every grant of land, except 
as a release, is void as ail act of maintenance, if at the time the 
lands are in the kctual possession of another person claiming 
under a title adverse to that  of the grantor. Such assignments 
were offenses in  England, both by the common law and under 
the statutes. 4 Kent  Corn. (3d Ed.), 446-450. h d  all agree- 
ments tainted with niaintenance or champerty are void in equity 
as well as a t  law. Wal l i s  1.. Duke of Portland, 3 Ves., 494; 
Pou~ell  1 % .  Knowler, 2 Atk., 224; Stephens v. Ragwell, 15 Vcs., 
139 ; Wood v. Dolcns, 18 Ves., 120 ; Hnrrington v. Long, 2 Mylne 
6. Kren, 590. Champerty consihs in the unlawful maintenance 
of a suit in consideration of a bargain for  part of the thing o r  
some profit out of it. But  i n  this case the deed of assignment 
to the plaintiff appears on its face to be absolute and for  the 
consideration of $1,000; the proof is that the plaintiff gave that  
sum, and there is no eridcnce of chaiiipertv offered by the de- 
fendants. The assignor is made a defendant, and he suffers the 
bill to be taken p ~ o  confesso, which, we think, is in this case an  
admission that  the assignment was made as stated in the bill, or  
at lcast precludes the other defendant froin raising the objection. 
The defendant acknowledges a balance in his hands l?elorlging to 
the estate of his intestate of $1,480.'10. Uncle? all thc e~ idence  
in the casc. we are of the opinion that the plaintiff is entitled 
to n decree for that  sum and also to a decree for an account, if 

he wishes it. 
( 57 ) AS to the sum claimed to be deducted to satisfy the 

decree for alinlonv to the present wife of the defendant 
T,ipsconlbe, there is no eridence of i t  filed with the papers in the 
case. I f  an account is to be taken it will be time enough to 
offer i t  before the master. 

Decree for the plaintiff. 
PER CVRIAM. 
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1. TTliere n testntor I J ~  his n-ill pires to e w h  of his heirs a r ~ d  c1istril)u- 
tees :l certilil~ lmrtion o f  his estzrte. " ( / ? i d  110 ~ l iovc ."  tllcw n-ortls 
will not of thelilselvcs esrlnde the  heirs :rntl ues t  of Itin fro111 
other portions of tllr estzrte not ,eft'ectu:~lly g i r r i ~  awng to  sollle 
other person. for  ns to siic.11 portiolls they t:rlie I J ~  Ian-, il~tlcpcmtl- 
ent of :~rltl even :rg;rinst the  intent of the  tc>stiitor. Yr t  sut.11 
~ v o r d s  of e s c l n s i o ~ ~  I I I ; I ~  11:1x-e nu i~ngor tant  Iie;~ring ill t he  'c.ori- 
stl.uc.tion of other tlevisrs in Ill? \\.ill. so ns T I )  1ircvt3nt :rlly I V  

strictioii 011 tllr terms of nnotlier clause wlierel~y an  i1itestac~- 
111'0 t r r ~ ~ t o  in ig l~t  be procluced. 

2. TTlierr d by  ill devised :as fnllows: "I give t l ~ c  Ix~lnncr or residue 
Of Illy propn'ty to illy e x ( m ~ t o r  in trllst for t 1 1 ~  I~enrfit o f  illy sis- 
ter  (2's g r i ~ ~ ~ ( l c l ~ i l ~ l r e n ,  by linliie of F. to  Iw paid to nny ollr of 
the111 who slloulci ;ip1)1y for the  Sam(,: -ubject, howerer. to  tlie 
p : ~ p n e n t  of the Ie,cncies. etc. But shoiiltl no one of my sistcr Q's 
grnndchildre~i o r  any one duly nuthorizrd leg:rlly to  receive the 
nbove 1)roperty in their  hehalf. npply \\-ithi11 two years ho111 tlie 
t ime of my t le twsr .  t l ie i~  the  :rl~uvr ~ n w l ~ e r t y  r o  revert unto 
JInry C. Krorl's c.hiltlre11 and be distributed equ;illy among thcni. 
subject to  t l ~ c  legnc.ies." etc. : Hcltl. tha t  the  :r:u~dchildrrii of (1. 
being aliens. nltllongh they n-c7rr entitlcd to the  resitlue of the  
persorial property. could not receive mid liolil :uiy heneficinl i n  
terest  in t he  real estate. :IIIC~ tha t  this, tlitlrefore. shoultl qn over. 
m i l e r  the  liniitation, to JI:iry C. Iiron's children; mcl th is  the  
mnre especially :IS t h e  tmtntor had p1:linlg. in a previous pa r t  of 
the  ~vi l l .  rxl)ressed his inteiit thnt  no par t  of this re~xl fst:ite 
sliould go to  his heirs a t  Inn-. 

3. Where a testator by his will ilirectecl tha t  a "slave nn~ned  Dn~- id  
m d  his wife and their  tlirughter Chxrity m ~ t l  her four children 
should be put in possession of n certain piece of land and there 
live together, provide11 t l ~ i ~ t  David ant1 all liis fnnlily support tlieln- 
selves ~vi thout  any cost to the  es ta te :  and in order t ha t  he may 
be able to ;~ccoliiplisli this task,  I desire tlint 11c shonld enjoy the  
product of tliiit farm. with t he  Iahor of I ~ i i ~ ~ s r l f ,  his wife. his 
(laughter Clmrity niirl ( ' l~ar i ty ' s  cl1ildre11. luitil the  children nt- 
ta in  t he  nge of twentyone. nnd then tha t  C's children he re- 
t u r i ~ e d  into t he  c'onlinon stock, ;is every one of tlienl i~ t t a in s  t he  
age of twenty-one." :nld the  testator then gives Dnvirl ilnd his 
n-ife. for the  supliort of their f ;~nii ly.  so111e ~ J ~ O T - ~ S ~ O I ~ S .  :I horse. 
etc.. irnil directs t h t  tlicr slinll r r i~ in in  i l l  possrssion of tliat la l~t l  
dur ing their  n ; ~ t n r ; ~ l  life f w r  fronl ;111 i l ~ c ~ ~ i ~ ~ l ~ r ; i i i c ~ r s :  Hrld I I ~  
the  Court ,  tlint t h r  trst:ltor did not i l~ t e i~ t l  the  em; r l~c~ i~n t ion  of 
: ~ n y  of there s111vrs. 

THIS n a s  n bill filed, a t  F a l l  T ~ r u i ,  1 ~ 4 0 ,  of X ~ S T ( ~ O \ I E R Y  
C o u r t  of E q u i t y ,  by the pla in t i f f ,  a s  executor  of 1Ic l l ry  
De lamothe ,  p r a y i n g  t h e  a d ~ i c c  a n d  di rec t ion  of the cour t  ( 59 ) 
in t h e  cons t ruc t ion  of t h e  xill of his t ~ i t a t o r .  ,111 t h e  
persons  w h o  c l a imed  w i d e r  tlie d l ,  a n d  also the  truitccG of t h e  
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University of North Carolina, vere  made parties defendant, a i d  
sererally put in their answers, subiliittil~g to any decrec the court 
inigllt milie in the preinlses. The case 11a~ ing been set for hear- 
ing at Spring Terni, 1841, on t h  bill, ei~swers, docuiiients a ~ l d  
exliibits filed, n a s  by coilsent of parties trairsierred to the Su- 
prenic ( 'ourt. 

Tlie material facts disclosed in the pleadings and proofs arc 
stated ill the opinion delivered ill this Court. 

This ease was argued at length by 

S t r ~ ~ ~ q c  for the graridchildreri of Qucnet. 
I17insto7~ for Kron's children. 
Mendenliull for tlie heirs and distributees of the testator. 
I;'. H.  IIuyzcood, . / I . . ,  for the trustees of tllc Cniversity of 

S o r t h  Carolina. 

RLFFIX, C. J. IIenry Dela~liothe, a natire of F ra~ ice  :111d 
naturalized citizen of the United States and a resident of Xont- 
gomery County, being seized of valuable real estate, and also 
entitlecl to a number of slaves aud other considerable personal 
property, made his will, bearing date 10 September, 1838, and 
died shortly thereafter. By that instrument he deriscd to B. 
Delaniothe, then his \rife, a tract of land during hcr natural  
life, and bequeathed to her one-third of his slaves and other per- 
sonalty. To two clddren,  who had been born during tllr corer- 
ture, and to any others who might be born, the will gives "fifty 
cents each and 110 niore." To F. A. Delainothe, a brother of the 
testator, residing with him, there are given some sinall specific 
legacies, the sum of $100 and a11 aniluity of $150 I)er annuill 
during his life. To Mary C. Iiron, a niece of the testator and 
thr  \<if? of Francis J. l iron,  he gives a legacy of $1,030 and also 
an a ~ m u i t y  of $100 per ailnuni during her life, a i d  to each of 
their children then born or that they might afterwards hare  is 

g i ~ e ~ i  the smn of $1,000, to be paid to them respectirely, 
( 60 ) with interest froin the death of the testator, nhen they 

shall attain twenty-one years. At that time X r .  and Xrs .  
1ho11 had two childrcil, who were born in this Stat-, and are 
still infants;  and no oilier has as yet been horn. 

Then comes tlie follo~viug clause: "I gi\-(1 t l ~ c  balnrlce or resi- 
due of lily property to lily execi:tor in trust for  tlw benefit of lily 
sister Quenet's grandchildren by the name of Foresticr, to be 
paid to anv one of theill who should apply for the sai ~ e ;  subject, 
howcwr, to the payment of the legacies made in  this will, and, 
moreover, obligatory to t h n n  to the p a y m e ~ ~ t  of $100 yearly to 
their graiidmother Queilet during her life, and after her decease 
[lie sainc sum of $100 to be paid to their own mother yearly also 

:;8 
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during her  life. B u t  should no one of rllr sister Quenet's gr :~nd- 
chi ldrel~,  o r  aujolle duly a u t h o r ~ z e d  legally to recell tA rhc. :ibove 
property i n  their  behalf,  app ly  n ~ t h i n  t n o  years f ~ o ~ u  the  riillc 
of 11iy decease, then the above 1)roperty to r m e r t  u l ~ t o  Ji:il? ( ' .  
Krou's  cllildren and  be dlstrihuted equally auloug theill: sublect, 
hoverer ,  to  the legacies hereill lilci~tioncd." Uy a s l ~ b q ~ l c ~ i t  
clause the  testator dirccts that ,  after al lot t i~iq 111s vife ' \  ,!:arc. 
his executors shall h i re  out his  la^ es, csc2ept o w  falllily, consist- 
ing of a m a n  by the  llanlc of 11x1 id  and  hi. n ifc :md their daugh- 
ter, Charit., and her  four  chi ldren;  :md 111 i ~ b p e c t  to tlmt ia1u11y 
he directs t h a t  the! slid1 be put  111 poisewoll  of a certain l~ iece  
of l and  a n d  *'tllere l i ~ e  together,, l ~ r o \ l d t d  tlint David  and al l  
his family support then~seh-es ~ ~ i t l ~ o u t  :UIJ cost to tlie eqtate ; 
and i n  order  that  he ma! bc nblc to a c ~ o l ~ l p l i s i i  this ta-k. I 
desire tha t  he  should enjoy the product of that  fa rm,  n ill1 thp 
labor of himself, his  n i f e  a n d  daught t~r ,  C'harity, :nld C h a r i t ' s  
children, un t i l  the cliildren attall1 the age of twenty-olrc.; and 
then tha t  Char i t j ' s  clllldrc?~ be r c t u r ~ ~ c c l  iiito the corm~or-i .tach 
as every one of tllem attainq tl1:. ape of t n e ~ ~ t y - o n e . "  T h e  n l l l  
then gives D a r i d  a n d  his n i fe ,  f o r  tlw iupport  of their falllily. 
some pro~is ionq ,  n horse, sollic fariniur. stock and  utellsilq. : ~ n d  
directa t h a t  they shall "remain i n  por iemon of that  land d m -  
in$ their  na tura l  life. free froin al l  cvicunib~-ances," alld tllc 
present plaintiff 1s appointed executor. 

T h e  testator 's sister Quenet and  her  daughter ,  X r s .  i GI ) 
Forestier,  mere b u m  m d  reside i n  P a r i s ,  111 the l c i n ~ d o n ~  
of France,  and  X r s .  Quenet's grandellildren h7- the n a i w  of 
Forestier were six children of AIF. Foreqtier. n ho wew :11i? 
natirt.9 of P a r i s  and  ha7 e el r r  resided tllt~rc.. Ti'lrllin two years 

. - 
aftcr  the death of the testa;or, m1 :rg!.cXnt ot A h .  Qilenet. Mrs. 
Forcstier a i ~ d  of the six children of tlie la t ter .  d i i l ~  authorized 
bv letters of a t tonley to l e c c i ~  c the e~t:~Tea and  illtcw;rs to ~ ~ l i i c h  
those parties Iwrc  respectlr-el:- entitled under  the \ d l ,  applied to 
the executor f o r  the same;  Mrs.  Qwwet :uld 31rs. F o r e ~ t i c r  oblic- 
ing theillwlx es r c y i e c t i w l  to  di\lmrsc the exccutor f r o l l ~  wtni11- 
ing a n y  p a r t  of the estate a >  a f u n d  to wcurc the a m n i t i c s  to 
them, a n d  authorixi~lg h i n ~  to p a v  the nlmle to the cmnliioli 
agent, a n d  resen  i n s  only the  r iqht  of a i r a ~ i g i ~ ~ e  1)ersoll:rlly n it11 
the legatees, X r > .  Forestier's children, to secure their nilnnitics 
upon t l ~ ~  funds ~ i w t  to  tllern i n  France.  

T l ~ i s  bill i> Glpd 1,- the executor a g a i ~ ~ s t  r11e tcstator ' i  l r  idf~Y' 
and  her  tu o chi ldrc~i~,  api11bt K r o n  inld n ifc and  their two c l~ i l -  
drcn and aqai~iqt  X r s .  Que~ie t .  11c.f. Forwtler ,  tllc s i s  children 
of Nrq.  Forestier,  a11d tlic t rmtecs of the Vniverqltr,  : t l~d l t  asks  
a c o n s t n ~ c t i o ~ l  of tll t  will, mld that  the plaintiff m a y  ud~uin i i t e r  
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the estate and account under the direction of the court. The 
points upon which the assistance of the court is asked are (1) 
whether the reversion of the land d c ~ i s e d  to the wife for life 
vests in the heirs a t  law undisposed of, or  is included in the resi- 
due given to the plaintiff in trust ;  ( 2 )  whether the alienagc of 
the testator's sister, niece and greatnephews and nieces resident 
in France exch~des them or either of them from the benefit of 
the dispositions in their favor in the personal and real estat? of 
the testator or  either of them ; if so. whether the same belongs 
to the heirs a t  law, the trustees of the unirersity, or goes orer  
under the limitation to N a r y  C. Kroil's children; whether the 
application to the executor on behalf of thosr Fpencli subjec~ts 
by attorney is sufficient ~vi th in  the prorision of the will, or ought 
to have been made by them or so~ile of them personally, and by 
what mode the pecuniary legacies and annuities are to be raised 

or secured. 
( 62 ) All the defendants have put in answers, and submit the 

same questions raised in the bill. 
The Court has no difficulty in  pro~iouncing that the widow 

and children of the testator hare  110 right to anv nart  of the 
L 1 

estate, except as particular gifts are made to then1 respectirely 
in  the mill. The paper begins with a declaration that  the tes- 
tator means to dispose of the worldly goods which i t  has plcascd 
God to bestow on him, and thus shons that he did not illcall to 
die intestate as to anything. H e  then gives to the children boru 
or to be born of his marriage fifty cents each and no more, and 
thereby informs us very plainly that he intended to esclude them 
from taking any other part of his estate. I t  is true that no ex- 
clusion of the heir or  of those entitled to distribution, lmvcver 
positive and explicit, is effectual, per se; for they take by law, 
independent of and even against the intent, ~vhatevcr the testator 

.does not give to some other person, and therefore olLly an  effec- 
tual  disposition in favor of another can defeat the heirs and nest 
of kin. Xerertheless, these expressions a i d  the 1)urpose of ex- 
clusion aid in  the attemnt to out  the iwoner construction on 
other words in the will byLwhich'the test&orLelide3rored to make 
a disposition of his property to another. Thcp i~iutst 1)revcnt any . 
restriction on the terms of another clause w1113-ehr R11 i n t e~ tacy  
pro tcrnto mould be produced, and oblige the Court to receire 
even doubtful kords in  a sense which, if possible,  dl q i ~ e  the 
property to some one and thus keep it from qo i~ iz  to thc h ~ i r .  
Here the language is  not of dubious import, but c l e ~ r  enough, 
being that  technically appropriate to the general ~ i f t  of ererp- 
thing that may not be legally giren to ally one else in  p r t i cu la r .  
"The balance or residue of my property" takes in ererything, 
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personal or  real, not otllerwise disposed of. Especially this will 
must be so understood when it is thus clear that the testator 
meant that those who would by law succeed to his estate, if 11ot 
disposed of, should not have ally of it. Our  opinion, therrfore, 
is  that iri no event can those 1)ersons have any portion of this 
property; for the residuary clause is general nnd corcrs erery- 
thing. 

The material question is, Who are entitled under that ( 63 ) 
residuary clause 1 We hare  no doubt, in the first place, 
that  the demand o r  a))plication by t l ~  French donees by attor- 
ney meets the requisition of thr  will. A11 the testator ii~eant by 
requiring therti or sonic one of thein to apply for paruirlit was 
to sare his executor the trouble of qeckillg out for  those prrsonr 
in France, if in existerm, and r n a b l ~  liim to sett!e ~vit l i  the111 in 
this country. Probabli- thr tcstator had no e e r t ~ i n  lrnowledye 
mliicli of those rc~lations of his m r e  d i r e ,  if anv ;  for lie is able 
to describe his graridilepl.iem and ~iieces o d y  bv the ge i i~ ra l  
terms, ''my sister Quenet7s grandchildren." And from his uncer- 
tainty upon that  point and the intentioil that his executor should 
not rctain the estate indefinitely for the want of a certain omler, 
he directs the application bv his foreign lcgaices to be made 
within the reasonable period specified. But there is riotliing to 
show that  such application was to be by thein in their om1 per- 
sons. I f  it apl'eared that s o n ? ~  such thing was i l ~  the testator's 
contrmplation as the rncails of identifying those persons, thcrr 
would be more in the argulilent. But n e  see riotliing of the 
sor t ;  for if those persons had come here it does riot appear how 
they could have established that they were the legatees more 
than if they remained in France. I t  follows that  the applica- 
tion necessarv to gire them the benefit of ,the donatiolis to them 
may be made through any person appointed bv themselres. In-  
deed, we think the words of the will itself expressly admit of the 
application bv a t ton~ey ,  and show that the testator expected it 
to be made in that  mauner. After giving the estate to all of 
Mrs. Quenet's gralidchilclrcw and directing the pnymrnt to any 
one of then1 who should apply for the same, he afterwards adds, 
"should n o  o n p  of illy sister Querret's grandchildren, or anv one 
duly authorized lcpallv to receive the above property in their 
behalf. apply, etc.," then over to Mrs. Kron's children, which 
shows that the person thus to be "authorized" to receive the 
property was "no  onr" of his sister's grniidchildren. and there- 
fore could hare  no anthoritv but as the prosy of those legatees. 
So far ,  then, as the demand is concerned. the f o r ~ i g n  legatees 
Lare elltitled tliemselres ; and in respect of the personalty. there 
is  no doubt that, although aliens, they hare  capacity to take and 
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( 64 ) hold for their own benefit, and !$erefore that  the executor 
should pay over the same to their attorney, resen i r ~ g  what 

is  proper for the satisfaction of the pecuniary legacies charged 
thereon. 

With  the real estate we think it is different. The opinon of 
t l ~ c  Court is that it  goes mer ,  u i ~ d ~ r  the l in~itat ion,  to b l r ~ .  
Kron's cllildren. I f  alicws c:m take l a i d  lu: dr.1 ise, it iz certain 
they cannot hold it o r  an interest i r ~  i r  against the sorerejgn o r  
the grantee of the sorereign. Tl lc ther  a devise to an alien will 
rest  the cstate so as to enable the .sorerrign to claim it against 
the heir at law or not, or  wl~ether, if it will, the trustees of the 
University can as grantees of the State claim i t  a? '(propcrtp 
escheatcci" are qnestions on nhich  a t  present we do ]lot propose 
to give an opinion. F o r  admitting the affirmatire of both prop- 
ositioiis to be true, yet we think that the gift to the Krons is of 
such a charactci- as to preveiit the de~i. ;c  to the foreign relations 
taking effect for  the benefit merely of the State o r  the TJnirersity, 
or  for  any other purpose but for  the benefit of those relations 
themselves. The gif t  over operates, like a conditional limita- 
tion, to make the first estate cease or to prevent it from arising, 
if i t  cannot legally be enjoyed by the testator's favorite rehtions, 
and rests it ili~wediately in the secoi~d class of relations, n ho arc 
next in his affections, arid, in that  event, are substituted by him 
for the former. Here, as we hare  alreadv seen, the heir? a t  law 
are cut off entirely. Then follows a general gift to alien rela- 
tires, of whose number, names or eve11 existence the testator 
seems not to hare  bren certain and of whose capacity to take or 
enjoy he seems to hare  eutertained doubts; for that is probably 
the rneaning of the words "duly authorizedn-to do what?- 
"legally to receive" the property. I f  the d l  had stopped there 
the land would have vested in those persons or w c h  one of them 
as happened to be living, and then, of course, ha re  gone accord- 
ing to the law regulating the rights of aliens in real estate. But 
it does not thus stop, but goes on to say that if those aliens, in 
the first place, shall not apply within tnro gears, thcn certain of 
his domestic relations shall hare  what was giren to the former. 

S o w ,  that of itself is strong to show the intent t h ~ t  the 
( 65 ) application here spoken of should be an effectual :~ppli- 

cation-one under which the devisees eollld get and e i ~ i o ~ ~  
the lancl. Fo r  ~ h y  g i re  to one person for the r a n t  of an appli- 
cation by a prior donee when, if the application were made, it 
would hare  no more real operation on the interests of the appli- 
cant than if i t  had been omitted altogether? Lhd,  in the second 
place, this riem is strengthened by the phraseology alreadv al- 
luded to-"legally to receiven-for that indicates the doubt in 
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~ronld-th:lt is. to tlie suliic Iicrsons. But as it  turli- out that  
b~ the  ni l1  the former g o e ~  to one class of l c q a t e e ~  and the  la t ter  
helongs to anotller set of doliee5, thc question arise< n.hetller the 
1e:ilty is  liable to the p v m e n t  of a n y  proport iol~ of the debts 
:\lid pc1111iar~ l e q a c i ~ s  un t i l  t l l ~  1 i~rsona l  estate lw exhausted. 
Yl>on that  queqtio~i there n:rs no a rgu~l i rn t  a t  tlw bar. I t  is 
oiie n hich. u e  think. recjl1irc.\ cli~c.u+ioli, and thcrrfnre the cause 
is dirccted to qtn~id over f o r  a rgumc~l i  011 that  m i n t .  1 1 1  tlic 
~ n e ~ n r v h i l e  i t  seems p r o l ~ c r  n.e sholild sar- that  th:' pecu- 
n i a r y  legacies to X r s .  K r o n  and Franc is  A2. Dela ino t l l~  ( 66 ) 
and the alniuirirs to them and otl~er.; 111a~~ ~ a f c l v  and  
ought to be I)nid, pro\ ided the nliole fmid he s ~ ~ f t i c i n ~ t  to pay  
t h e n  all. bv  tllr esccutor out of a n y  molicys i n  hi7 Iin11dq. T h c  
n-hole estate i. cllargcd r i t h  thosc w111~, nud tlir 1r~:ltecs niid 
aimnitants ought ilot to  bc coinllrlled to an.:rlt the :~d j l~s tment  
of the  contcqt hetn-em thc  o\nirrs  of the diffcrqit funds liable 
f o r  their  i a t i i fac t io l~ .  

I-13011 tlic qnestiou rccpecting the sl:rl-e Dayid and  llii  familp,  
althouqli the  tcqtator has  e s p r r w d  liiiiicelf olrscurelv. n e  a r r  of 
opinion tha t  Iic did not intend their. cnimicil)ation, and tha t  tlicg 
form, necessarilv, a par t  of t h ~  rrsiduc of the personal estate 
disposed of by the d l .  

PFR C I T R I ~ X .  Dcclnred nccordincl-. 
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2. It SCCIIH t h t  in ~ ; I S W  where the 1)l:rintiff can entitle Iii'nlsrlf to :I 
tlocrcc against one i1efend:lnt alonr, sel):lr;lte fro111 his codefend- 
atit. 110tic~ to that (lefrn(1ant may be sufficient to :ruthoriae the 
rendin:: of the deposition as t o  him. 

APPEAL from an  interlocutory decree of his Honor, Pearson.  
J., made a t  Fall  Term, 1841, of MOORE Court of Equity. 

The matter and grounds of the decree appealed from 
( 67 ) are stated in the opinion deliyered in this Court. 

IT'inston for plaintiff. 
Jlendenhal l  for defendant. 

RTTPIN, C. J. The defendants took joint administration of 
the estate of S. Smitherman, mho died intestate, and they insti- 
tuted actions on two bonds, which the plaintiff gare  to their 
intestate in his lifetime, and obtained judgments; and thereupoil 
the plaintiff filed this bill in the Court of Equity for Moore 
County for an  injunction and to be reliered against the judg- 
ments. The  defendants united in  a n  answer, and after replica- 
tion the plaintiff took a conmlission to take the deposition of a 
witness resident i n  Moore, and proceeded in  the absence of both 
of the defendants to have i t  taken, after having giren notice to 
the defendant Spencer alone and without any notice to the other 
defendant, N. Smitherman. Upon the return of the commission 
and deposition the court ordcred the  deposition to be suppressed, 
upon the ground of the insufficiency of the notice. The plain- 
tiff subsequent y filed a petition to rehear the matter, and there- 
in also stated \ hat the witness mas the only one by whom he 
could prove the equity of his bill, and that  the witness had died 
within ten days after the order was made, wherebv it becainr 
impossible to take his deposition a second time. Upon the re- 
hearing the court reversed the former order and passed the depo- 
sition to be read oli the hearing. From that  decision the defend- 
ant appealed. 

Thc hardship on the plaintiff of losing his e~ idencc  1 ~ -  the 
death of the witness mould incline us, as it induced his Honor, 
to admit the deposition, if i t  could he done without opening the 
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door to a general mischief. But, we think, i t  cannot be done. 
The act of 1782 (Rev. Stat., ch. 32, sec. 4) provides that "no 
such testimonv" (by deposition) '(shall be taken until a t  least 
twentv days' notice of the time and place of taking the same 
shall be given to the opposite party." The mode of executing 
a commission in private was thus abrogated, and it became the 
legis la t i~e  policy to subject witnesses to the test of the 
presence of those against nhoni they testify and to their ( 68 ) 
cross-examination. This is a most important charlge in 
the proceedings of this Court, and in furtherance of the admin- 
istration of justice in it. For  ~ r h i c h  reason the Court ought 
not to restrain the operation of the words of the statute so as 
to weaken their natural sense, but should interpret thcm lih- 
erally, if they w r c  doubtful, so as to gire the full benefit of the 
act to erery person whose interest can be affected by tlie testi- 
mony of the witness. The two defendants together constitute 
"the opposite part>-," and therefore there muqt be llotlce to both. 
XTe are not aware that it has erer  before been held that, in a 
suit against t ~ o ,  a deposition may be taken on notice to one of 
them. I t  is agai~lst first principles that a person should he con- 
cluded vhen  he lias neither put an  interrogatory to the ~ri tness 
nor had an  opportu~ii ty of doing so. I f ,  indeed, The plaintiff 
here could go on and entitle liimself to a decree aqaimt that  
defendant bv himself. to nhoix he g a w  ~ ~ o t i c e .  ~e should qce 
no objection to 11. h t  t l ~ c  objectioli is to resdinc the eridwcar 
against tlie otller dtfcndanr n h o  had no notice. IVe think it 
cannot be rend againit h im;  and if so, it  call h(, rr'rd :~e:rins+ 
neither. For  the equity is qet up in the bill on tlie :iller?.cd :lrts 
of the intestate. and ]lot on those nf thc present r irfci id~nti  or 
either of them: aud if the plaintiff' could gct a d r c ~ r e  at all, it 
wonld therefow be agailiqt h t h  of the defcndantq. ~li ioi l l ing any 
further proceedii~cs ou the judgment.. 

Cases werc cited in the :irgument in 71-liich dcl~o-itions had 
been alloned to be read after the death of the 71-it~leises to prc- 
vent the d(xfeating of justice. But tho-c v w e  ca.cs of irrccn- 
larit? nlcrelv in the nloclc of takiue the dep- i t ion ,  as if it had 
been vxitten by the ~ri tnes;  beforehand, instead of bei~lg vr i t tcn  
by the commi.sioner on the cxamination. or  the like, and thcv 
have no application to the presclit question. If  in Ellgland J. 

comniissioli Irere executed without affording the adverse party 
an  opportunity of joininq ill it  m d  exhibiting cros+interroga- 
tories, it  is not to be suppn~ed that a deposition thus taken ~ o u l d .  
under any circnnistanccq, br alloncrl to bc rend. That  w ~ u l d  
not br harmless irregularity, but ~ o u l d  qo to the substance 
of the eT idence and the degree of fai th to be yielded to it. ( 69 ) 
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. 
So in  this State, we think, it is, if a deposition be taken with- 
out notice. The Court carmot decree upon an  c~ piirte  affi- 
dari t .  The practice has a111:iys been to give not~ce  to erery 
party, or to hare all order that notice to one or to the solicitor 
should be sufficient. 

The opi~iion of the Court, therefore, is that thc order appealed 
from is erroueous, and niust be rewrscd, and with costs in this 
Court, and that the first order, whereby the deposition of tlie 
nitness was suppressed, nlust stand. And this must be certified 
accordingliy to the court of equity below. 

Pm CL RIA 11. Ordcred accordingly. 

Tlir bill  clis~ilissed in this cxsr nlmn the fnilnre of 11roof on the 1):lrt 
of t l i c x  111:iintib to slist:~ii~ 11is allegatioiis. 

APPELL from the decree of tlie Court of Equity of SI.KR~. at  
Fall  Term, 1841, his Honor, lSuilc?j, J . ,  pres id i~~g .  

The pleadings and proofs are sufficiently stated in rhe opinion 
delivered in this Court. 

Royden for plaintiff. 
N o  counsel for defendant. 

DASIEL, J. The plaintiff executed to Thomas D u ~ a l l  a single 
bill, under his seal, for  $270. dated 2 October, 1826, pay- 

( 70 ) able ten days after date. The 7)avee endorsed i t  to the 
present defendant on 19 October. 1826. At Map  Sessions, 

1837, of Surry  County Court the assignee recovered a judgment 
against the maker on the said bill. This bill in equity was filed, 
and an injunction obtained restraining tlie defendant from issu- 
ing execution. The bill charqes that the bond was giren to 
Charles Duvall in part of the purchase monrv of a tract of land;  
tha t  subsequently the contract for the ~urc l i a se  of the land was 
rescinded, and that  Tllomas Durall  sold the land and executed a 
deed for the same to one White. and then nqreed with the plain- 
tiff to destroy all the bonds which he had taken of hiin for the pur- 
chase of the said tract of land, the bonds then being (as Thomas 
Duvall said) in the possession of a friend in the State of Ken- 
tucky. The bill further charges that the bond was endorsed 
after it was due. The defendant answered and says that he 
purchased the bond for $60 and a fine horse, and that  i t  mas 
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endorsed dn the d n -  i t  p r o f e s s ~ s  to  be on it, hack ;  tililt lic liar1 
n o  k r ~ o ~ r l e d g e  of the transactions 11ctn.eei1 t l ~ c  niaker .,lid cn- 
dorser relat i re  to t h e  land. I I e  beliered the h n ~ i d  to b~ ill-tlv 
due, a i d  iliformed h -  tllc e ~ ~ d o r - c r  t h a t  it  71 :I% p i \ c ~ i  fo r  
the rents of land and  f o r  htock sold;  that  n i t w  Iic bcvmlic tlir 
holder he sent the bond to tlic plai l~t i f f  for  p a p c 1 l i t .  and thnt li,, 
made two payments of $30 each, ~ v h i e h  a r e  c ~ ~ d o r q c d  on the 
bond. 

The  i r ~ j u l ~ c t i o n  n a s  coiltiliued till  tlie hearing. T1:c~ pal tie- 
took testi1non~-, and  on the  li(~arilig the iiijuiictioil Tva, dissolr c~d 
and  a decree rendered against the plaiiitiff and  his  w x r i t i e s  fo r  
the amount  of the  debt and  costs. F r o m  this  dccrcc the plaintiff 
annealed. 
L 1 

We h a r e  examined the testimonv iii this case, and r e  a rc  of 
the  opinion tha t  tlic plaintiff has  failed to p rore  that  the h o ~ d  
nlentiolied i n  the pleadings was g i w n  f o r  par t  of the  purcliaqe 
of the  t rac t  of land which was snbsequelltly sold to  TTThite. T h e  
testimony sho~vs tha t  the  plaintiff had  a t  s e ~ e r n l  times g i ren  to 
Thomas D u r a l l  notes and  bonds f o r  l and  sold, rents of laud niid 
mone? loaned. I t  appears  f rom t h e  deposition of Jamc;  I h  all 
tha t  this  bond (a f te r  eiidorseiiic~nt) v a s ,  i n  1827, p r e w ~ t c d  to 
the  plaintiff fo r  pv lne i l r ,  and  he thcn made no objectiol~ 
to  it ,  and  that  there r e r e  tllcn p a r t  parnlents  made i n  ( 91 ) 
horses. Moore, the  plaintiff's witness, is proved by  t n  o 
crcdihle witnesses to be a man  not wortliy of credit oil 11iq oath. 
There is therefore a n  cnt i re  fai lure  of proof to cqtahliqll the 
equity set up b -  the bill, but  denied by the ansxwr. T h e  drcrer  
is affirmed ~17ith costs. 

PER CTRIAV. Decrcv affirmed v-it11 cnstq. 

1. .\ trst:~tor I~cclnc;rtl~etl t o  -1 :IS follows : "I c i ~ e  to .i $2.700 ; ~ n d  
~~ot~s-Sl'.li'iG of the Ilrollr ,) .  nnct ~ ~ o t c s  t.n~l~r:lcwl in this itclir 1i;trr 
1 1 ~ ~ 1 1  11 : r i t l  to I I ~ I I ~ - ~ I : I ~ ; I I ~ ( . P  (111~ X81, to IIP ]):lit1 to the si~id A 
; ~ t  111y i1c:rth": Hc7rl. t11;rt A w:rs entitlecl to the $84. t11:lt I~ring 
the s1u11 fi1i:tlly nntl csl)lic.itly dirwtccl to 1~ pnid to him. 
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born after she h:~d been so put in the daughter's possession. If 
tllat fact had been stated in the will, the construction would 
have been different. 

3. A testator directs that two negroes be sold "and the 1)roceeds 
cAqunlly diridecl betnww my leg& heirs" : Hcld. that in this (me 
the word heirs Ineans those entitled to distribution of the per- 
sonal estate, and therrforc includes the widow of the tehtator, 
and also the cllilrlrell of a (1:lughter who h:~d died i l l  the lifetime 
of the testator. If the hequest had been to the "heirs" simply, 
they would hare t a l i e ~  in the proportion prescribed by tlie stat- 
ute of distributions; but :IS the testator directs the ~ r o p c r t y  "tct 
he equally divided'' anlong them, the dirision must be per cap i ta ,  
the c811ildren of the deceased daughter taking each an equal share 
wit11 the children of the testator. 

4. A testator I~equeathed as follows: "It is my will :rnd desire that a11 
my perishnhle pr'opertp hc sold a t  n ~ r  death and the proceeds 
thereof I 7e11tl to Elizabeth S.. 31. B., E. I<., J. F. and grandson 
A. \Ir., to he equally divided amongst them, and a t  death I give 
the proceeds of my perisliable property to the children of the 
said Elizabeth S.. 11. 13.. C'. Ii., J .  F. and A. W.. to them, their 
heirs and assiqns forever." Elizal)eth died in the lifetime of the 
testator, lenr-ing chiltlretl : Wclrl, that the testator nleant a life 
estate to Elizabetl~ in one undi\idetl share, an& a t  her death, a 
limitation of that sliarr to 11cr children, alld the life estate hav- 
irlg been reinor-etl by hcr death, the limitation to her cl~ildren 
tool; rffect. 

T,. TVllere there is a lwcuni;~ry 1eg:tcy to one for life, remainder to 
;nlother, the executor c:m only p:~y to tlie legatee for life the 
interest on the sum heqncatllrd. 

6. Rnt \rhere thcrc are  pnrticulnr bequest\ of c l ~ ~ t t e l s  for life. the 
Ityixtee ic entitled to the possession of the chattels themselres, 
npon givi~lg an inrcntory for thc beliefit of those ultinlately en- 
t i t l d .  

THIS was a bill filed at Fall Term, 1840, of Enc;woxrm Court 
of Xquity, by the widow, children and some of the graud- 

( 7 3  ) children of Josiah Freelnan, cleceased, all of m-horn were 
legatees in the mi11 of the said Josiah, calling upon the 

defendant, who is the administrator with the will annexed, for  
an account of the estate and for its distribution according to the 
directions of the testator. The adnlinistrator filed his answer, 
submitting an account of the estate and professing his readiness 
to pay it over to the plaintiffs, but stated that there were several 
difficult questions in the construction of some of the clauses of 
the will as to the relative rights of the several plaintiffs, wlzich 
he was unable himself to determine, and he prayed the advice 
and judgment of the court on these questions, and their direc- 
tions in taking an account and paying and delivering over the 
estate to the plaintiffs. 
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The cause x i s  set for hearing at Fall Term, 1P-11, and trans- 
mitted by consent of parties to the S u p ~ e m e  C'onrt. The opiliion 
delirered in this Court disclosk the nnatters of difficulty on 
which the adrice of the Court was prayed, and it is tllcrefore 
deemed unnecessary to insert at length a copy of the will. 

I~wlell for  plaintiffs. 
I). F.  X o o r e  for defenda~it. 

G~s ron- ,  J. This bill  as filed by tlic plaintiffs claiminq to 
be entitled, under the will of Joslah Freeman, deceased. to the 
testator's personal estate, against the defendant. nlio is ad~riin- 
istrator with the x i l l  annextd, for an account. Thc defwrdant 
put i ~ i  his ansner, and tEic cause n as set down to bc heard on hill 
and ansner, and then transferred to this Court for licaring. 
Thew is no objection made to the taking of an account, but 
the directions of the Court are praged for in relati011 to sundr -  
questions presented by the pleadings, and ~ i h i c h  should he settled 
hrforr thp ~ ~ c r o u n t  is taken. 

The testator g i ~  es a pecmliary legacy to his son-in-lax. TT~llie 
Summcrlcn, arid his daughter Eliznbctli, n i f e  of thc said Su11i- 
u~erlen,  in thesc ~ o r d s  : give to 111- son-in-lan-, TTillic Smn- 
merlen. and to my dangliter Elizabeth, llis n i fe ,  tnenty-aeven 
hundred dollars and note. . T~~en t j - - i i x  huudred and sex - 
cnty-six dollars of the moiiev and m t c \  clilbraced in this ( 7 1  ) 
itern hare  bcen paid to h1111; b n l a ~ i c ~  d~ip ,  eighty-four 
dollars, to be paid to the .aid T'i7illic Sulnliic~1-le1i at lily de:ltll." 
The quebtion arises, Tl'liat is the smn to he paid nndcr this be- 
quwt ! I s  it the $5-1 therrin htated a. t ]~(,  h~ lancc .  or $24, ~vhicli 
n o d d  appear to be the halancc a f t c ~  dedllctiiiq frolil the groqs 
aliio1111t of the legaq- ~x-hat had been aclranccd in l~ayrncnt thrrc- 
o f ?  MT'l'c cannot say ~ l - i t h  :In? confidence nliere the mistake lie; 
- ~ ~ h e t h e r  in stating thcl s111ii ahead!- paid or. the ~11111 dirwted 
to he paid. There is an cryor s~menhere .  whicdll it is uot ill our 
p n c r  to correct, and n e  hold tllat flcc slrir~ nhicli lic fi~inllp :\lid 
r s l ~ l i ~ i t l v  direct. to be 1)aid 111u~t be reqarded :I, tlir lecacv 
thereby bcquentlied. 

The  te-tator heqneathes snndrr  ncgroes to his ~ O I I - ~ I I - ~ T I I ~ ,  
Jarr~es Bridges, and hic daughter Millicent, the n i f e  of the wid  
Bridges, for  life. nit11 lir~litatlons over to their childl.cn. Ali~lorlg 
tliezr llceroes is a girl Frankr .  nho ,  at the tinle of mal<ing the 
will, had an infant child. I t  is stated as a fact that E'ranlry 
had bcen put illto the l ~ o s s ~ s ~ i o ~ l  of Bridges by the testator some 
t i ~ n e  before the birth of tllib child, and the cpestion is raised, 
I n  xvhom is thc property of this infant?  I t  is very clrar that 

37-4 49 
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the bequcst docs not, per se, carry the, child, bec:tnw the 1)cquc~st 
operates from the dc,ath of th  testator, and thc311 E'r:i~licv aud 
11r.r child nere  t v o  distinct su 'ects of property, :n~cl a & > p s i -  
tioil of o11c is i~ tws ia r i ly  con i! n ~ c l  to that orle. TI7(. also hold 
that t l ~ r  bequcijt cannot br c s t c d c d  ill itq opwation h- any e i -  
triilqir matter not thereill r~fc>rrcd to. for ~ I I P  ('Fret of Y U C ~  

cstcnsion noulrl hc to makc that  D ~ S S  bv p r o 1  n-l~icll thc Sav 
\$i l l  11ot l):wliit to pass othcrnise tli:l~i IITT TI-ritillg. \VP ~ M T - C  

11c~ld that uhcrr. a testator qircs b~ llir will a Ilcqro, nhich hc 
thereill states to hare  bcen p r c r i o ~ s l ~  g i v w  by 1)arol or to h a w  
bccn put into possession of one of his cahildren, tllr bcqllcst oiler- 
atc's aq a confirxilation of the allteccdcllt i1nperfec.t dol~ntioir, :111d 
makes i t  valid a b  i ~ z i t i o .  But this is a construction founded 
upon the language .of tho will. The extrinsic facts are noticed 
by the Court so far ,  and so f a r  only, as they are referred to in 
the will, as explanatory of the testator's intention. I t  also secms 

to us that this child is not included in any other dispo- 
( 75 ) sition rnadr by the will. Tlie elerenth clause. v - l ~ i r l ~  is 

set "11 as a general residuary c~lause, i 9  not ,ucl~. l i  
directs a sale of all the testator's pc~islztrble p r o p c ~ t y  mld a dis- 
position of its proceeds, and we are satisfied froni the contest 
of thc will this term, prrishublc. v a s  uscd in thc swrc  ill n l ~ i c h  
it is generally employed in comlimi parlai~cc~ aild frequently 
used in legislative acts to designate such goods as arc likelv "to 
perish, consume or hc the worse for keepinq." S w  Rcr .  Stat.. 
ch. 46, sec. 11, and ch. 54, see. 13. 'I'lie consequerice must be 
that in regard to this ncgro child tllerc is a prn-tial intestacy, 
and it is to be disposed of under our statute of distributions. 
If there had h e n  no diiposition in the will of the lrrotller 9f thp 
child, thc question would hare  arisen vihrther, uilder the act of 
1806, Bridges and his wife might not have c1~i111cd both mother 
and child as an adrancenlent. The late Cliicf Justice of this 
Court has decidedly expressed an opinion that  the l~rovision in 
the third section of the act, that  ~vhen a person has put a slave 
in the possession of his child and shall suffer i t  to remain in 
such possession m t i l  his death, "he d ~ i n g  intestate," the slave 
shall be considered as an  adrancenlent to the child, applies not 
only in cases of intestacv properly so called, but also where he 
dies intestate in regard to that  slaw. However this may be, on 
n hich we explicitly decline to express our opinion, we hold that  
there is no room in this case for claiming the infant slare as an 
advancement, because the will does rnake a dis1)osition of the 
s l aw so put into the possession of his son-in-law. The testator 
has not died intestate in regard to that  slave. 

The  ninth plause of the will is in these words : "Tt is also my 



n ~ l l  tha t  Big S a m  and Imw should he sold and  the ~ ~ r o c ~  ((1. 
equally divided hetneeu m y  1 ~ g n l  lleirb." \\']lo arc3 the l~er -o~i - .  
thus desipiiated! Iz tlie v i f c  o w ?  *Ire  the cllildren of :I dc- 
ceased clilld included ill the de.cription? - h c l  ~f t l i c ~  b r~ ,  do 
t hey  takc a> deqigl~ated p e r a n .  pet.  pit(^, or  T ~ I P  h r c  of tht, 
parent  n h o m  theV r e p r e w ~ t !  'I'liese inquiricq \voultl o p ~ i  a 
wide field fo r  s l )eui lat iol~,  ill \\llicll g1c:rt iligelinity n; tl !rarii- 
ing Ii:r~-c hcwi cxertcd and exlle~lded. h t  tha t  \re f'ccl c ~ n r ~ r l i  e~ 
hound to follon out the coll.trliotioll u llicll i n  a i e ry  +1i i i  

i l a r  case m s  -a~lct ioned by our  pr*edccessors i n  ( '~oor t r  ( 76 ) 
L .  Her.! itrg. 11 S. C'., 303. I t  n a s  there determined 
tha t  when a tca>t:rtor ~nnkee  an innnediate gif t  of l~cmonal  prop- 
e r ty  to (.his h ~ i r s , ' '  11c means :I g if t  to t h o ~ c  n h o m  tlic kin has 
a l )po i~ i ted  to bucceed to the p c r i o l ~ a l  estate of dcad ~ n c n .  n h o  
h a \  c iiiade no appointnlent t l ~ e m s e l ~ r s . "  I f  so, i t  include% tlie 
widow, and  it  i l~clude? the  cllildrrn of a dcwased clllld. V t l  

consider it  ab n cwmequence resulting fro111 the adoption oi t l ~ l *  
rule of constructioii. that  n h e r e  perqonal propert- is giren \ijii- 
p l i c i t e~  to "llcir.," the s tatute  of distributiolis is to he tlie guide, 
not olilg f o r  ascertaining 1 1  h o  succeeds a n d  TI-110 a rc  "the hcirs," 
but hot, ,  the\- anccccd. o r  ill n h a t  proportions do tlicr rccpcct- 
i r e l ~  tyke. R u t  as tllc donees claim. not u1idc1- the st:rtutt3. I~l l t  
under  the n ill, if the TT i l l  itself direct< the inaunrr  and  tlic, 111.o- 
portiolii ill ~ v l ~ i c l l  they a r c  to take, the directions of rhe d l  
must be o l j v r ~  cd niid the guidance of tlic statute is to 11c fol- 
lowed no furtlicr t l i m  n h e r e  the  will refer5 to it-that i.; to say, 
f o r  the  awclt:rinl~ielit of tlie persons who a n s n c r  to the clescriy 
tion tlierein q i ~  en. The  testator has  here directed the manner  
of distri11utioi~-the proceeds a re  to be "equally dirided." T h e  
division directcd bv the  ni l1  must be oheved. alld tlie children 
of the deccafed child take equal  shares wi th  thc n i d o w  and w r -  
v i r ing  children. I t  iq needless to rcfer. to autliorities oil thi; 
la t ter  poilit ; the17 a re  almost innumerable, and  h a w  o~ crlonded 
the  subject. T h e  cases most nearly analogous to ilie prt>sent 
a r e  i n  rcspect to gifts to "relations." \There i t  is  n~acle to them 
s i t , z p l i t i f r r .  the  per.>ons to take alld tlie prolmrtioil- a re  to be 
deterinincd by the  statute. Tlle lcadiiiq case fo r  thiq docztrinc iq 
R o n (  h 1 % .  Ilir 771 n7otrd. Prac .  Chancer-, 401. B u t  n he11 ~ h c  bcquest 
is to relations "to he cquallv d i ~  ided hctn-cell tlitni." i t  n . n b  v t -  
tled. i n  T h o m c r s  1 % .  ITn lc .  Forrester ,  241, the  authori tv  of wllicll 
has  been generallv rccoenized c r c r  s inw,  that  the d i ~ t r i h u t i o n  
nlust be p c ~  cnp i t l r  among the persons included in the qtatnte. 
TVllaterer 111ight be thouqlit of these distinctioils, n e w  the matter  
now a nen  one, to  disregard them a t  this  d a r  ~ ~ o u l d  he ~ u i e f n  
771 o v c r e .  
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The eleventh item of the will is very inartificially ex- 
( 77 ) pressed, and we are called upon to declare its true con- 

struction. I t s  words are, "It is my  will and desire that  
all my perishable property be sold a t  my  death and the proceeds 
thereof I lend to Elizabeth Summerlen, Millicent Bridges, Em- 
nieline Knight, Joseph John Freeman and grandson AuLqstus  
Whitehead, to be equally divided airlongst them, and a t  death I 
gire the said proceeds of my perishable property named in this 
iten1 to the children of the said Elizabeth Summerlen, lllillicent 
Bridges, Emmeline Knight, Joseph John Freeman and grand- 
son Augustus Whitehead, to them, their heirs and assigns for- 
erer." Elizabeth died in the lifetime of her father, the testator, 
and it is asked of us to declare whether her children are entitled 
under the ultimate limitation in this clause to the share be- 
queathed to their mother primarily, and if not, what is to be 
done with it. The first bequest is for  life only. This is appar- 
ent, not merely from the term "lend," but because of the dispo- 
sition over made a t  deutlt generally, which literally means the 
death of all the objects of that bequest. But  these primary 
legatees take in distinct shares "equally to be divided between 
thmi," and there is no disposition of the share of one at his o r  
her death ( l i ~ i i i g  the others) to m y  person else, ur~less i t  be 
found in the general limitation orer. These consideratious lead 
almost irresistibly to the conclusion that both ~vhr re  the testator 
refcrs to the deatll of the primary objects of his bounty and 
where he gioes over the residue after death to the children of 
these same objects he is speaking of thein distrihntiwlp, and is 
to be urid~rstood as though lze had added in each inq t~nce  the 
term "respectirely." We have indeed no right to interpolate a 
word to make out a meaning for t l i ~  t ~ s t a t o r ,  but TIT may under- 
stand one without its being used, when the whole scope of the 
disposition shows that  the purpose, which b r  that word ~vould 
h a w  been ap~ropr i a t e ly  expressed. was entertained by the tes- 
tator, but imperfectly communicated for  want of skill. We 
hold, therefow, that by the death of Elizabeth Sumn~crlen the 
bequest to her for life of an undirided share in these proceeds 
was put out of the way, and the limitation orer of that  sliarc to 
her childrrn took effect. 

The defendant prays advice whether, with respect to 
( 78 ) pecuniary legacies which are bequeathed for life with re- 

mainder owr ,  he is to pay them to the legatees for life, 
taking securit-j- for  those ultimatelv entitled. This is not the 
prop" course. I n  prcuniary bequests the legatee for  life is  
entitled to the use only-that is, to the interest of the money; 
and if the executor pays over the principal money to such lega- 
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tee, he is accountable therefor to the ulterior legatee. T'l'here 
there arc particular bequests of chattels for life the legatee is 
entitled to the possession of the chattels themselres upon g i ~  inp 
an  inventory for the benefit of those ultimately entitlecl. 

Augustus TThitehead and tlie v-idon- ::Ire sewrally entitled to 
the crop planted and gro~vinq on the lands drriscd to t11e1~ by 
the testator. Hc is also entitled to the turpeiitine ~ n a d z  O I I  the 
land derised to him since the teqtator's death;  hut each is hoiuld 
to make compensation to those wl~ose laborer. vere  eiuploycd 
for him or her in tending the crop or making the turpel~iillc. 
'-1s to the turpentine made on the rented land, if the testator's 
interest in the land is not bequeathed by tllc will, it  falls into 
the residue of the testator's perishalsle propert-. ~ ~ h i c h  is dis- 
posed of i n  the elerenth clause. 

These are all the declarations n.hicll a r r  called for by the par- 
ties in their pleadings. The accounts must bc talcen, and the 
cause reserved for further direciions up011 the coming in of the 
renort. 

Declared and ordered accordingly. 
PER CURIAII. 
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Trrrs was a bill filed at Fall  Term, 1838, of C.iix-r r.r, Court 
of Equity. The dcfendaiit a~~<n.ercd .  :md replication to his ail- 
m e r  WEIS r n t c r ~ d ,  dcrmitinii': n ( w  t a k n ~ ,  ancl t h r  cans? I l a ~ i ~ i y  
becii set for hearing, war, at F:lll Teri11, 1631, on the a&l?.i.it 
of the defei~dant, tra~ismittcd to tlle S u p r m ~ e  C'ourt. 

The matcrial alleptioiiq of tl~c, parties and the facts pro1 c d  
art, >tatcd ill the opinio1~ dcl;\ t rcd in this Court. 

(;rcrknrn for plaintiff. 
( SO ) Xorzc~~orl for defendant. 

RTFFIK, C. J. I n  the latter part of 1835 the plaintiff and 
the defendant jointly purchased from one Lewis a ~~u i i ibe r  of 
slaves, a t  the price of $36,000, whereof one-half was payable 
don.11 arld tlie other half at a sub~equcnt period, a i ~ d  in the 1llCLaii- 
time secured by the bond of these parties. Ear ly  in 1836 a qalr 
was made of the same nrgroes to persons in Mississippi for the 
sum of $.50,000, whereof $1>.0n0 was to be paid at a 4 o r t  dl?, 
and for the residue the purchasers were to gire their bonds a t  
one arid two years. Both the plaintif  and the d~fend371t ww 
prcsent. and mlitrd ill 111:tking the contract for  this sale; but 
before the cash p a p e l i t  or  any other act was done u~ idc r  it, the 
plaintiff returned to this State and left tlic defendant to cnin- 
plete the arrangemtwt bv rewiring the first paymelit arid qct- 
ting the bonds for the others. Instead of doinq so, the dcfend- 
ant made a new contract with the same p rchase r r ,  Iny which 
the price was to be $60,000, on a credit of one, t no  and three 
years, and he took their bonds accordingly. 0 1 1  13 February, 
1836, the defendant, tlicii in Mississippi, addresscd a letter to 
the plaintiff, a t  thrir residence in Caswell County, and tllcrein 
informed him that  he ('xprcted to enter into a nrm arrai~genlent 
with the l~urchasers, upon vhich  he regretted that  he could not 
conslilt the plaintiff, and as he could not know the plaintiff's 
~rienrs, lie stated (withont mentioning what cha~iqes 1.i.ere pro- 
posed) that  if any material change should be adopted i t  vould 
be upon the responsibility of the defendant, who would hold 
himself bound to make good the oriqinal contract to the plaintiff. 
I11 tlie succeeding spring the defendant also rrtnrned to Caswell, 
and i t  mas then agreed between the parties that  the plaintiff 
would sell out his interest in the adrenture to the defendant for  
the sum of $7,500 in ready money, the defendaiit beinq also 
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bound to p a p  the bond for  $16,000 to Levis ,  and  ccrtai.1 i R l  ) 
other d ~ h t s  f o r  the  money borron-ed. v i t h  nhicl l  the firit 
payment was made  to Leu-is. 
By the bill (filed i n  0ctol)c.r. IRXq), and hv a n  :in~rwdl!ic~i~t 

thereto, it is r h a r p r d  t h a t  the defeiicl:ii~t. :it thc time of nlnkilif 
this contract. collcealcd fi-om tl~c, l~laiiitiff thc cllaii:ci. lie llad 
~ i i a d e  i n  the sale of the d a \  e i ,  and tha t  thc 1)hiiitiff n:iq i g n o r ~ r i t  
thereof. I t  is  charged tha t  :IT the time of ii1:rliinq tlic co1itrac.t 
the sunis i n  n h i c h  the 1):rrticb- n r r r  iudehtrd \\ere. firit ,  that  of 
$16.000 to Leuis .  and,  sccoi~t l l ,~.  $10,000 to :I 1):rnlr ill Danri l lc  
i n  Vi rg in ia ;  a n d  also tha t  J I ( ~ _ I d c n  n.nq iiidrbtcd To one Gar -  
land bp  bond f o r  $4,300. n l ~ i r h  the plaiiitiff cscclited as his 
surety, and  t h a t  i t  u a <  a par t  of the a ~ r c e i i ~ e i i t  that  the defcnd- 
an t  should not only a m m c  the joint debts a> his o ~ i w ,  but qliould 
discharge them inmieiliately, o r  ~ h o u l d  give ~ i m  securities tlicrc- 
fo r  a n d  thcrebr  discliarpe the plaintiff f rom all l iabi l i t r  fo r  a n v  
of those sums mid f o r  tha t  due to Garlalid. T h r  bill fu r ther  
charges t h a t  the  defendnut failed to coulplr ~vith the n.rreemcsi!t 
i n  an!- respect. c3scept tlizit h r  paid b6.000 to L c ~ r i s  u11on the 
bond to h im : t h a t  7 r h 1  t l i ~  plaii~tiff nzrcrd to become the S I I W ~ V  

to  Gar land  he n-as told b r  the defrndnnt that  the dbht n n i  only 
$2,400, and  i n  t h a t  belief he exrcuted n blank bond, which the 
defendant f rnnt lulent l r  filled 1117 nit11 the 911111 of $4,300. T h a t  
as  the defcnclant did riot pay  t h ~  dcht to  the n n n r i l l e  hmdi  at  
t h e  n la tur i t r  of the note. but n a s  o h l i ~ e d  to re1lcn7 i t ,  the plnin- 
tiff endorsed a note f o r  the  d e f c i i d a ~ i t ' ~  accomnlodntion to relien. 
i t ,  and tha t  a t  the  same t ime the dcfeiidant. rciilarkinp tha t  t l i m  
could not aln-a-s c o n r e n i c n t l  meet. and that the  one or  the 
other  was o f t e ~ i  a t  a distance f rom home, rrqncsted the 111:rintiff 
to sign alqo another  note ill blmlk, to he used for  n s u b ~ r q n c n t  
rcne~val .  and. in confidenw tha t  it  n ould he nscd f o r  that  plu.poi.c 
and f o r  no other, thc plaintiff qigncd a h l m k  as requcptcd; n.hic11 
last note. lion e r c r ,  the  defcridmlt filled u p  with the  iunl  of $10,000, 
and  thereo~i  1 ) r o c ~ r e d  n ncn :nid fu r t l~e l -  loall f r o m  the samc 
bank. The  bill f ~ ~ r t h c r  c1iart.c~ tha t  the defendant nnq ln rqr l r  
indebted to otlicr ~ ~ e r s o n s .  alid iii the  >-ears 1936 a ~ i d  1837 was 
greatly enlharra.sicd, m ~ d  t l ~ t  the plaintiff,  findinq him- 
self thus  respoilsiblc f o r  thc  d(>frndant fo r  ~ 1 1 1 1 9  anlo~lnt-  ( C 2  ) 
inq to a b o l ~ t  93.i.000, b c c a n ~  rxceedir~qlr  unensv k t ,  f rom 
the ultinlntc i i ~ r l b i l i t ~  of t h r  dt3fcnilaiit to d i v * l i a r ~ c  hi% dchtc, l ~ c  
( the  plaint i f f)  ilioiild he ohl ic~cl  to p a r  tlic sanlc or aomc p?:.t 
of th rm,  and  b c c m ~ v  his own credit Ira.: wqppcted on nc~wl i l t  of 
 hi^ liabilities f o r  rlic dc~fcndant:  tlint he conl1il1iiiir:rtc.d to tlic 
d c f e n d m ~ t  l i i ~  nnrasir les~,  m i s i c t ~ -  to he dischnr,rrcd f1~1i1 
tlloqe 1i:lhilitir. br the giviiiq other s ~ i r ~ t i c q  instead 



I S  THE SUPREXE COURT. 137 

of the plaintiff ;  that the defendant, being made thus aware of 
the plaintiff's solicitude upon the subject. took adrant  age of the 
danger in which lie had in\ o l ~  ed the plaintiff and of his alarm 
thereat, and refused to gire other stcurit>- for the debts, or ill 
anywise to indeinnify the plaintiff, unless he (the plaintiff) 
would undertake to pay of those debts the sum of $7.300, out of 
his ow11 pocket. and lobe the saim entirely; and tlurt tile 1)l:liii- 
tiff, having failed, after mall? alq2licationr, to g ~ t  any other 
relief, was, in June, 1837, compelled to accept the terms pro- 
posed b? the defendaiit ; and ill consideratio11 that  the defcndan; 
v-ould gire other suretics for the dr.bts mentioned and discliarge 
the plaintiff, he (the plaintiff) clxecuted hi5 corenalit to tlic de- 
fendant that he would p a -  up or^ tlic debt reinaining due to 
Le11-is the sum of $7,500, and the defendant should be discharged 
from so much of that  debt; that tlic 1)laintiff had paid $3.000 
in part thereof and n7as sued for the reriducl. mid \vould he con-  
pelled to pay that also, unless the defendant should do so. The 
bill tlien expressly charges that the l)lalntiff's corenm~t  had no 
other consideration than that before v t  forth, ~ ~ a i ~ i e l j ,  the agree- 
ment of tlie defendant to pay his o n n  debts, or  otherxGe to 
exonerate the plaintiff from his liability therefor (which the 
bill admits has been done) ; and that the defeiidant n a s  both 
legally and nlorally bound to pay those debts and indenlni f~  tlie 
plaintiff. without taking from the plaintiff his said corenant or 
any other of a like nature, and that  the defendant ought in con- 
science now to make such p a p e n t s ,  notnitllstanding tlie agree- 
ment aforesaid, m-hich the plaintiff insists is unreasonable and 
unjust and ought to be set aside. The prarer  of the hill iq that 

the agreement may be rescinded as being a hard and un- 
( 83 ) rcasonable bargain and obtained by takine undue advan- 

tage of the state into n hich the plaintiff had been incau- 
tiously dram1 by the defendant, and that the dcfmdant mav be 
decreed to pay to the plaintiff the sum alreadr paid bv him to 
Lewis and to discharge him from the residue of the debt of 
$7,500. The answer admits the purchase a l ~ d  t h ~  s 1 1 ~  of the 
negroes as before stated, and also the contract b e t n e n  the par- 
ties whereby the plaintiff sold his interest to the dcfexdant a t  
$7,500. paid in  the spring of 1836. The ansx7er aduniti that the 
defendant did not before this contract communic~tc  to the plain- 
tiff the particular terms of the second contract iiito v-hich he 
had entered with the purchasers; but it states that  he did infornl 
him that the contract had been altered, and left it  to the plaintiff 
to sanction it and come into it,  ~ i i t h  its ad~~antage .  and hazards 
as they might turn out, or to abide by the first birgairi ; and 
that the plaintiff insisted on hol&ng the defenda~lt liable for 
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tlic first sale, but proposed to sell out to hi111 for $7,500. ~vhic11 
was agreed on. The arlsver then states that i m ~ i e d i a t e l ~  tlicre- 
after the defendant fully disclosed the tcmns of the > e r o ~ ~ d  q:~l~a 
and again left it  to the option of the plaintiff to adopt that .ale 
on their joint account, or to take the sum of $7,500 for Iiiq ill- 
terest ; and the plai~itiff. with a pcrfect kno~rledqe of :ill t l ~ c  
circulnstances, then declared his l)rcfcrcnc.e for the lattnr, n ~ ~ d  
thereupon the coiltract was closed and thc m o n ~ y  !):lid. to t110 
plaintiff. and the defendant engaged to pay the 11rice tllc liartie.; 
n7ere to give for the negroes. The allqncr adliiits thnt a- h ~ i \ \ c c ~ i  
themselves the defendant thereby becmie bound. a i  princ~il)al. 1'01. 
thc debts of $16,000 to Levis, and $10.000 to thc h ~ u k  ill Tla11- 
ville, and that the plaintiff was boui~d therefor as quretr ol~l-. 
and also that the plaintiff n a s  the surety of the clcfrndant to 
Garland for $4,300; but it dellieq positircly that the d ~ f ~ n d a ~ ~ t  
represented his debt to Garland to be oidr $2.400, or that tlle 
plaintiff signed a blank bond and tmstcd to the dcfclldant to 
fill it up, and avers that the plaintiff knelv the true debt and 
executed his bond jointly with the defendant to Garland after 
the bond v a s  fully nri t ten.  The answcr also denies that it wa. 
any part of that agreelnent that thc defendant sliould 
inmediately pa?- off those debts or discharge the plaintiff ( % ) 
therefrom b~ giving other sureties or  othernise, and, on 
the contrary, it avers that the plaintiff was perfcctlv satisficcl 
with his om1 profits on the speculation, and also, with t l ~ c  de- 
fendant, believed that his profits upon that and other specula- 
tions would be large and that consequcntlg the plaintiff ran no 
risk b r  being the surety for the defendant. and that the partics 
accordingly, througll tlie year 1836, gave notes as suretv for each 
other. 

The answer admits that  the plaintiff endorsed notes in blallk 
for the defendant, to be used in renewal of the note for $10.000 
at the bank, and that one of those blanks was used, TI-ithout thc 
plaintiff's kno71-ledge, by way of renewing another llote of de- 
fendant's in the same bank for the same amount; but it denies 
that this was done ~ i t h  a fraudulent intent. or that the plaintiff 
Tvas in mly jeopardv therefrom at the time the parties came to 
their agreerne~~t of June. 1837, and gives thc fo l lovin~.  accolmt 
of that transaction. namclv, that the defendant oneil two debt?. 
of $10.000 each, to the bank, on the note for one of which t l ~ i ~  
plaintiff was the endorser, and the other. tv-o other permi-  
endorsed, one of ~ h o m  was a h ~ e n t  from home n-hen hi- cndorw- 
ment of a note for renenal IWS needed: that to q v p p 1 ~  his. place 
tllc dcfendnnt's ayent used one of the noteq w h i ~ h  the plaintiff 
had endorsed. 11-ith the intention, when it should be again rc- 
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nened.  to put  in  its plaw a note qiqned by the oriqinal surcties 
f o r  tha t  debt, as  a n  oficer of tlip bank said mielit  be done. T h e  
anlsu cJr state. that  the defendalit im:ncdiatclr mformed the plain- 
tiff of the transaction, and  offered to g i ~  c liini a ful l  inde~ini i ty ,  
if he required i t ,  but tllc plailitiff w i d  he n i h d  none, and n-as 
pcrfect1~- -ati.fictl: rllat tlic o r ip i~ la l  cridorsers returlied. and  the 
tlefendant offwed 111s uote ~v i t l l  their  nanles or1 i t ,  to take u p  
that  011 71-hich v a s  the Ilanie of tlie plaintiff, but the bank re- 
f n w l ,  as i t  ~ r a s  its practice not to g i re  up  a eood nalnc:  t h a t  
the11 the defmdnnt  procured h i i  fa ther  ( n h o  n as ful lv  ahlc to  
p a y  the dcbt) to put hi- Ilrnilc on the note, as e n d o r i s ,  before 
the plaintiff's, tha t  thereby his liability might  be pr ior  to t h e  

plaintiff's, and furtlicrniore offered any  i ~ i d e l ~ i u i t ~  aqailist 
( 35 ) loss to  the plaintiff fronl that  notc, ~ ~ h i c h  the  plaintiff, 

l~rofcsqing to be satisfied n i t h  the responsibility of the  
defendant '+ fa ther  thereon. n m i n  declined. 

T h e  answer fiirther admits tha t ,  &sides debts already men- 
tioued. the defendant oned  other debts. to  the a~ i iount  of M . 0 0 0 .  
fo r  ~ ~ l i i c l i  T arious 1)ersonr Twrc hi< s i~rc t ics ;  but  i t  states t h a t  
11otnitlista11di11g the large aliiount of liis debts-iu all about 
$73.000-lle considcrcd h i m ~ c l f ,  and  n as considered b~ the plain- 
tiff and  al l  others, perfect17 able to pay  all  hiq debts, and  t h a t  
a f te r  doing so he ~ r o u l d  still  he independent, unt i l  the spring of 
1,327, n l m i  the purchasers of the negroes i n  3I iss i~sipi) i  failed 
to make their  first p a p e n t ,  and the general com~nercial  embar- 
rassment. deranger~le~i t  of the currelicv and  fal l  of property, 
~ v h i c h  the11 occurred, rendered it  doubtful how f a r  those pur-  
chasers could fulfill their  contract,  and  certain tha t  there n ould 
hc a considerable losq on their  debt. Tlic a n w e r  admits t h a t  
this disilpl~ointmcnt and  others of a like kind alarmed the de- 
fendant ,  111s creditors arid suretie,, and  ariio~ig tlicnl the plaintiff. 
and  that  the plaintiff i n  frequent i n t e r r i e w  e x p r c s ~ c d  to tlie 
defendant his claim, and  hi?  nis l l  to be discllarqrd f rom hi. lia- 
hilities, o r  to be counter-secured; but the allslyer denieq tha t  t h e  
dct'cmdant did alivtlling to excite the plaintiff's alarms. or t h a t  
he  r r f u d  to g i r e  e r e r r  exl) lanat io~i  i n  hi< p o v e r  to sat lcfr  his  
mind.  or tha t  he took :\IF unfa i r  a d r a ~ i l a e ~  of llis f ~ a r ?  or :LIE- 

i r t r .  It admits it  to he true that  the  dcfeudnnt .rws m ~ a l ~ l r  to  
mike ~i imicv f o r  t l i ~  i l i~mcdiate  discharqe of t l ~  debts fo r  r h i c h  
thi. plai~l t i f f  n a s  bound. and  that  his  other mret ies ,  and  also the  
defendmit himself, nl io  n a s  desirous of dcalinp with c q l ~ a l  fa i r -  
11t.s. b r  a l l  his  sureties. n e r e  u n r d l i n g  that  tlie defendant sliould 
make  a n  assignment of his estates f o r  the separate bcucfit and  
protection of the  plaintiff. B u t  a t  the  same t ime the  defendant  
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la id before the plaintiff and  his other suretic; an :icmrate itare- 
n m i t  of his affairs, u l m l  nl l ich,  unlcss the  loss 1 ) r o ~  ('(1 I c ry  ereat  
up011 the ~out l lnes te rn  debt<. there a lqwired  111or.c tll;rl~ .~~fficic~rit 
assets to aatisfl- CT c r y  cwditor  : and  a f t r r n  nrds the plai~ltiff 's 
fear9 appeared to he quieted ~ u l d e r  tlie p r o q ~ e c t  (nllicll  ~c1111ed 
to hi111 r c a s o ~ ~ a b l e )  tha t  the d c f e ~ ~ c l m t  noulrl 111ti111:ltr.l~ 
meet all claim5 upon hiin. Rut the R~ISITYT s t a w  t l ~ t  tlic~ ( 56 ) 
m e a s i l ~ e s s  of the plaintiff again nlid agaill r e , - i~ed ,  alltl 
his appliratioliq to tlic defc>~~dal i t  to do s o ~ ~ i e t l ~ i l l g  fo r  1 i i i  rc.l~t$ 
w r e  so 111ec'iwi1t and  11rqe11t that  t l ~ c  dcfendmt  detcrlliincd to 
make a general a'signmel~t of his estate and  t~ffccts i l l  trust to 
qrc3ure and p a r  a11 his  debts: prcferr inc.  l i o ~ c ~ c r ,  lllose fo r .  
u-hich a n y  perqon m s  his surety and  p u t t i ~ ~ e  a11 drhtq of tlrat 
c h ~ r a c t c v  011 tlw sallle footinp, with the only exccl~tioll hereafter 
li~rwtinned, a d  coli~mmlicatetl that  dctcrmir~atioll  to his suretirs. 
includinq the  l~ la in t i f f .  . \c to tlic exception allnded to, the nn- 
s n r r  states tha t  a c  the d e f m d a ~ ~ t  had pa id  to the  plaintiff %'i..iOO 
as  profit to h im on their  joint  ad^ crlture, fro111 nllicll the defend- 
an t  t l ~ e n ,  in 1837, ~ronlcl  prohablr  d w i ~  e no profit, but  suqtxin a 
h e a r .  loss, he thought it  just that  ns to t h a t  qmll the plnintiff 
~ l i o u l d  be regarded :IS a sellera1 crrditor,  and as  such bcl s e c ~ u c d  
i n  the  deed of t r m t ,  and  ]lot as :i surctv, and  tlwrefore tha t ,  i n  
the  a ~ s i p i m e i i t ,  he ~ ~ o u l d  secure a11 the debts f o r  xl l ich the l ) l ~ i m  
tiff n as liable as surety. nalnelr.  about $33,000, ill the first class 
except the said sum of $7,500. and  as  to tha t  sn1ll lnqt men- 
tion&, tha t  i t  qllould he qccurcd alnonc the ~ c n c r a l  rlcbtq. ac a 
scco~~cl  claw. R n t  the plaintiff doubted nlletlwr a cnffificieilt sum 
~ ~ o u l d  be realized f rom t l i ~  defcndant'h c~ffects ill a rcaso~lablr  
tinle to discharge tlir  dchts of the first class, 2.: tlnls arranged,  
a n d  f ra red  he  might  ~ u s t a i n  a loss on tha t  par t  of t l ~ e  d ~ b t  o re r  
a u d  abm-e the said ~ 1 1 1  of $7.300, i l~ld,  hesidca. rclli~itted that  it  
TY as but rea.onablc that  the ~ h o k  low of t h i r  : I ~ T  w t u r c  should 
not be thron-11 on the clcftmdant. F o r  TI-hich r~:rs?n- tlie l7lnin- 
tiff prrferrcd l ~ e i ~ i e  discharpcd a t  once and  e n t i r c l ~ -  fro111 all  the 
debt f o r  vllicll  lie n.as hound, e ~ c c p t  tha t  s u ~ i ~ , o f  %i'..iOO, and  
therefore propoced tha t  if the dcfend:~nt. i~lqtcnd of ~ i ~ t r l i i l i ~  tllc 
assignment r?q intended, ~ v o d d  diqcha~'qe hill1 hr e i ~  inrz. other 
sureties fo r  t l ~ c  debtq. he  ( t h e  plaintiff) would apl)lu to thc pay- 
ment of onc of the debts fo r  ~ v h i c h  llc. n as 1~~111ld the ~ 1 1 1  llc had  
qo r e c e i ~  ed aq ~ r o f i t ,  a ~ l d  ~ i ~ o ~ l l d  ,??quit the defendant t h e ~ e f r o ~ ~ l .  
T o  tliis thc defendant says he  did not accede f o r  qome tinie. fo r  
the  reasons. firqt, tha t  by  his contract n-it11 the plaintiff 
he  had  made the adren tnrc  his own. and  vishcd to  p a r  i qi' ) 

the  ~vhole  debt. if h i s  means should prove adequate, as  he 
hoped they would;  and. second, because he  m q  unable to dis- 

59 
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charge the plaintiff without i n r o l ~ i n g  other friend. in 1053 in 
case hi3 lueans should prore inadequate, and he did not know 
that lie could procure other sureties, nere  he men 71-illing to 
apply to any perqons. But being repeatedly pressed ulmn the 
subject by the plaintiff, he finally assented to the plaintiff's pro- 
posal, p r o ~ i d e d  ally persona ~vould agree to become his wretieq 
whom the creditors would accept ill tlie l~lace of the  l la in riff', 
The allswer stateh that eren then the defendant assured the 
plaintiff that he need not be uneasy respecting the deht for 
$10.000 at the bank, for ~ l i i c h  the note ~nt11 the plaintiff'- en- 
dorsement had been substituted for another. because, iron1 the 
manner in 11-liich the plaintiff was rendered liable for that debt. 
the defendant felt bound to proride for it a t  all erent,, and that 
he llad llle means of paving it at maturity, and intended so to 
do;  ahd the answer states that he so did, without relieving it 
again. TTith respect to the residue of the debts afore-aid, the 
answer states that the defendant made sincere efforts to get hi. 
friends to bccome bound instead of tlie plaintiff, and that it nas  
only after his o\m exertions for a fortnight. and frequent con- 
ferences between the plaintiff and the defendaut'i ot1ic.r en- 
dorsers, and also with the defendant's near relation., n h o  nere 
desirous to s e n e  llim, that it xvas finall! a r rmqed that  his 
inother-in-law and t ~ o  brothers-in-lam should asaunle the sum 
of $25,000 of his debts, including that for nhich  plaintiff n a s  
liable; arid to induce them so to do, that the defendant should 
conrey to them adequate property in this State a. a security, 
and also that his father should become responsible for other 
large debts which he oned ;  and that to this another brother-in- 
law, v h o  %as  the defendant's surety for $10,000 more, also as- 
sented, although he was not secured by the assignment or other- 
wise, except by the personal responsibility of the defendant and 
the prospect of collecting the debts in the T e s t .  The ansner 
avers that the defendant never ~vould have enterc.d into this 
arrangement unless it had met the approbation of all his sureties, 

and unless therebj- he had become the better enabled to 
( 88 ) meet the debts for which his other friends n-ere liable, 

and that neither those v h o  were before l>ound for him 
nor those who now became bound for 1 h 1  TT o d d  ha1 e appro1 ed 
of the arrangement or vould ha7-e interposed in  hi. affai?; but 
for  the belief, founded on the plaintiff's repiresentatiolia, that he 
freely acquitted the defendant from that sum of $7,500, bccauqe 
he conceived it as his interest to be discharged from his liability 
for the defendant exen a t  that j~rice. and because he thought i t  
but just, under the circumstances, to refund that  smn. n.1iich 
he had receired as his share of the profits of a husineqs on nhich  
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no profit was in truth made. The ansn-er then states that in 
fact the defendant lias been unable to collect the price of the 
negroes, and that from the imolrency of the purchasers, tlie loss 
on exchange, and various expenses, he has not merely made no 
profit (as is the case v i t h  the plaintiff) but has sustained a loss 
of several thousand dollars. From all ~ h i c h  it is prohahle thc 
defendant will be so f a r  unable to pay all his debts tliat it  was 
actually for the benefit of tlie plaintiff that he made the contract 
which the bill seeks to rescind; and the alis7wr finally submits 
that  the plaintiff may still elect to set aside both of their last 
contracts and stand upon the footing of partners v i t h  respect to 
the negroes, and of principal and surety in respect to tlie debts 
in auestion. 

To the a n s w r  replication was taken; but the plaiutiff has 
taken no evidence. The defendant lias examined tv  o ~ i t n f w e s ,  
one of whom was one of the sureties under the agreement of June.  
1837. for  $23,916, for the defendant in place of the plaintiff. and 
the other x7as McAlden's cndorser f o r  larpc su~ils \vithout any 
indemnity. T h e -  proye that  the agreenient r a s  not only con- 
sented to by the plaintiff, but n7as proposed by him, and urqrd 
upon JIc-lden and the ~ ~ i t n e s s e s  as an act rlecrdsnry to tlic c r d i t  
of G u m ,  and tliat i t  was on1;c- after repeated in ter r iem that tlie 
n-itnesses and the other persons 1~7110 became bound for t!ic de- 
fendant r e l u c t a i ~ t l ~  J-ielded their assent. li-hich the\- did finnllv 
for the reason that Xc-ldcn's debts nonld be ko 1~11~11 rednccd. 
so that he nonld he the hettcr able to meet the rwiclnc of his 
debts. The proprr t r  r~hic l l  1 1 ~  conr el-ecl lias hccn -old 
for panlicnt of his dclhts; hut he still oncs debts, :rild it i $9 ) 
is generally belicred that lie has prohahl- 1xwr rc-i~dcrcd 
insolvent hr his losscr on the speculation spoken of.  

lllthoueh the circumstance that  tlic nlai~itiff had receirerl n 
sum of nioney as tlic supposed profits bf the partnership m a r  
hare  been one of his motires for co~iiing to the nercemeiit nl irrr-  
by lie gare  up tliat slum, ;cet tlie Court dccmr it unncces-arr in 
this case to takc it into consideration. I f  he rclinauished it 
because the lmsiness t n r n ~ d  out mq~rofitahlv, and lie thought it 
wrong to throw the rthole losq on hi< ai<oci:\tc, to his ruin. v e  
do not see that  he could he reliered from an act donr r i t h  hic 
eyes open, and ~rhicl i ,  if not rcqnired 1317 conscience on his part. 
has at least nothing in it aqainst conqcinice on the part  of thc 
defendant. Rut this point is not relied on, for TIT think the bill 
cannot be sustained for other reasons. I t  nlay be inferred from 
the bill, a n d  is c+ihlislied b r  the ansver and proof. rhar t l i ro~idl  
1836 and early in 19.77 the defendant was regarded bv himself 
and others as fortunate in business and on the high road of pros- 
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perity. During that  period it was not considerccl tliat respon- 
sibilities for him were hazardous. But it is equally clear that 
in the spring of 1837 a sad reverse in the defendant's affairs 
suddenly occurred, and llic career was then supposed to hare 
e ~ ~ d e d  in cvrtain or probable, i~lsolvency. The l)lair~tlff, being 
then bound in liearg w n i ~  for hinl, heean~c~ alarmed, and. nat- 
urally, elideavorcd by \ arious nlcln:ls to secure liiiiiwlf from loss. 
For that lie was not to blame. I I e  i~liglit 11-it11 pr01)riety l l a ~  e 
obtained, if he could, any of the securities ~r l i ich  he aikcd. But, 
011 the other hand, me see nothing in the eoliduct of ilie defend- 
ant on those occasions that  is to be censured. I-Tc n n i  u~lable, 
by paying them, to discharge, the plaintiff from l11c drbts for  
wliich he was bound; and lic acted but justly bg 0 t h  l)crsons, 
who mere also his sureties, ill refusing to make an assiqni~lent 
of property for the benefit of the plaintiff exclusive1~-. H e  
offered to make a general one, with the prorisi.ons mentio~wd ill 
his answer, arid no objection can be taken to those prorisions, 
while a right is rccognizecl in a debtor to prefer one creditor 

before another. Besidcs, as the plaintiff had IIIX& a 
( 90 ) clear gain on the transactions out of whicll a r o v  the 

larger debts for w?iich he was respoiisible, the d~fendan t ,  
to the cxtcnt of the sum thus gained, might ~ w l l  d is t iny~ish  he- 
tween the plaintiff's claim on hi111 and the iilcrits of tlic residue 
of his claim on those of other persons, who had bcconle bound 
for him, for his accommodation and vithout any interest of 
their own. Indeed, it does not appear that the plaintiff objected 
to the terms of the proposed assignnient, if tliat was to be thc 
kind of security prorided for him. Rut for other reasons he 
preferred a different mode. I t  is evident the plaintiff had but 
little confidence that  tlie defendant conld collect the large sums 
due for the negroes, without which he would unquestionablv be 
iiisolrent, and, cousequentlq., that he doubted whether the assign- 
ment mould be a good security for the residuc of tlie debt after 
deducting the sum of $7,300. I f  that was not the state of his 
mind, i t  is inconceivable tliat he should not hare  eagerly em- 
braced the offer of the nssigl~incnt, which. accordi~lg to its tcrnis, 
mould secure the whole debt, including the $7,500, if the estate 
and effects should prore of sufficient value. But in place of an 
assignment the plaintiff p ropos~d  a different plan, as more ad- 
vantageous to himself, and he urged it upon the defendant and 
his friends for davs and weeks, until thev yielded to his impor- 
tunities and adopted it.  Looking upon the defei~dant as unable 
to pay his debts, he felt h e a d y  the burden of a liability for 
$33,000 of those debts, both as a present prejudice to his credit 
and as a risk of an actual loss, ultimately, that  would exceed 
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$7,300. F o r  tha t  reaion ~t n as  tha t  tli? 1)l:riiitiff otfcxi.c.tl t i ~  g i ~  c 
u p  a t  olice tha t  slull of $7,200 if tlw d e f w ~ l : ~ l ~ t ' ,  f I ~ ( w d ~  7; oid 1 
a t  once exonerate hiin f rom the re~ l ia i~ i i i i e  sl,nil c i  ~2;.T,OO. I i  
the plaintiE's tinlidity h a d  bee11 practiced 011. aiid :I ~ P . I I  of lo-. 
excited by  f a l ~ c h o o d  or ally mifair  ~ I I ( Y I I I S ,  he \I o d d  11a1t. ; t i1  

equity. But the bill docs liot allegr, liar i ~ i t l i i ~ a t e  t l ~ t  tlw dp- 
fendant 's e l i lb : l r ras~ l i i~~i t=  ~ v c r c ~  not real, o r  that  1111, l)l,iiiitiff'. 
suspicio~is liad becu unduly nlar l~lcd b~ tlic dc i o i i d , i ~ ~ t ,  c l i l ( ' ~ ~ t l ~  
or  indirectly. T h e  are ,  i~ ldced ,  allegation. tli:~t tho 1)laliit iff '~ 
confidelux had  heen abused by  tiit, in~ l i roper  urc3 of ~ i o t r s  
which he  h a d  signed in l ~ l a ~ ~ k ,  .o as to rclnrlcr 111111 1i:iblc ( 91 ) 
fo r  more than  he intended. B u t  those alleqations a rc  
ei ther  denied i n  t h e  anqner  o r  bo rxplained as to ~ l i o \ \  that  tlic 
plaintiff acquiesced ill the onl> act ndulitted, and t l ~ t  11c did 
not i n  t r u t h  suffer f rom that .  TTe i ~ i u s t ,  tllen, hold that  t l ~ c l ~ ,  
mas no iulposition on the  plailitiiY respectilig the dcfcndmt ' i  
condition, a n d  t h a t  i n  J n n c ,  1837. it  n a s  a t  the l m ~ t  doiihtfnl 
whether the defcadaiit n o u l d  bc able to pay llih debts, or lion fni* 
short of it  h e  vould  fall. Son . ,  that  being the caw. WP tllirik it  
clear that  the  agreenleut of tlw credltor o r  a surctv to coniponird 
~ r i t h  the dcbtor f o r  a mial ler  .11m proil1pt1.c paid or scci i~wl 11- 
the debtor's frielrds is :lot a n  agreeinnit n ithont considcmltloii, 
o r  h a r d  and  uiireaso~lahlc, hut  that  i t  is fonnded oil considcrn- 
t i o r l ~  good i n  ~iloralq and l a v ,  a n d  snfficie~it in rhi. ( 'o~ir t .  

The plaintiff par tcd froin a had dcht a t  l l ~ o i c  thoil i ts ~ a l u e :  
o r ,  a t  all  e l m i s .  fo r  a doubtful debt a t  what was tlionqlit to be 
its f a i r  d u e .  T h e  l i a y e n t  b!- a debtor or his eligapciiiriit to 
p a y  a smaller i u ~ u  nil1 not discharge a dcbt f o r  :I lnrerl* - u i ~  
and  the  agrceiiiclit to r e c e i ~  e surh  slnaller suiil ill s?tkf:rc~tiori 
is but V I ( ~ U V I  ~ I ( I  ttim. R u t  ~t is o t l l e r ~  iqe ' ~ l  lien, I)c-ides t l i ~  
l i n d e r t a k i ~ ~ g  of tlic dcbtor. tha t  of a th i rd  pcrsnli i-  a1.o pi\  PI^. 

Siic.11 a n  unclertakilig forms a ncn-, d i i t i i ~ c t  illid l j c ~ t c ~ ~  m m r i t v  
fo r  tlic dcbt,  and  tllrrcforc is a -ntisf,lctioii of tlic lirior drbt  
~ v h e n  so rcceired. S t ~ i i ~ m ( l i 1  1 . X t r q i t  1 1 5  11 East. .  :$no. I f  t11i.i 
be so a t  l a v .  much more is it  in  this ( 'oi~rt.  F o r  ;~ftc,r tile 1il:r;il- 
tiff ha. 1)ut to o ierere  t r i a l  the offretions of tllc defclidant's 
family,  and tortured the roliil~assion of his fricildi aiitl ot1ie1- 
sureties unt i l  t l i c ~  n e r c  iiiduced to :~ccmilc $27.300. f o r  n.hirll 
the plaintiff was liable, a ~ i d  to acquit h im ah~oln tc lv  tllcrcfroiil. 
lil1011 coiidition tha t he ~ r o n l d  pa7 a ~ w i d i i c  of $7.500, fo r  n.llicll 
alqo he n a s  tlicn bound and  nliicll all  p :~r t i t ?~  siiplioscd (lie dc- 
fendant could not pay,  i t  n-oultl lw too ilinc.li to saT- tha t  qilc11 an 
agreement n-a? lint as obligatory oli tllc plai~r:ifi a <  oil the otlirr 
partie*. I n  takilig on t l~c l~ l -c~ l res  debts f o r  nhicl i  the plaintifi-' 
h a d  been liable those persons thought the7 u e r e  buying the lib- 
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erty of their distressed fr iend; that by diminishing his 
( 92 ) embarrassinelits to the extent of tlie sum relinquished by 

the plaintiff t h e -  nere  putting him in  a way to exert him- 
self anew, and by subsequent acquisitions to discharge other 
debts, for which some of them 1%-ere also liable. The? would 
neler  hare  bound theillselves but v i t h  those ends in rien., and i t  
would be a fraud in the plaintiff to frustrate them. Instead of 
the agreement being against conscience, and the defendant liable 
for this sum, notvithstanding tlie plaintiff's discharge to him, 
it beem manifest that if while tlie plaintiff \\as holding out the 
terms he did to the defendant's friends lie had obtained from 
the defendant his express promise, or ally other security for the 
residue of his debt, the court ~ o u l d  not ha re  allowed him to 
enforce it. It would clearly have fallen within the principle 
on n-hich contracts in fraud of cql111)ositions by creditors are 
aroided. If  one creditor contrire to secure to himself hctter 
term.. than he, n i t h  the other creditor.. agrced to take, it is a 
fraud upon the other creditors; and neither a t  law nor in equity 
will the security be sustained, even against the debtor himself. 
S J i d d l ~ t o n  2 .  Ons low ,  1 Pr .  TITn1., 768 ; COCA d e t t  T .  B ~ n n e t t .  
2 T. R., 763. Xuch leis can tlie defendant be held liablc for 
thi; money ~vithout any :ig,.reeliient 011 liiq part and a p i n s t  the 
delibcrate agree ine~~t  and deed of tlw plaintiff. 

B e t ~ w e n  such persons the case< of hard and ullreasol~ahle bar- 
pain4 and of inadequnc!- of colideratioii.  nhicli Tvere clted for 
the plaintiff, 11a~e  no al~plication. TIere there is an adequate 
cmisideration in the liabllitier incurred by third persons. and 
al\o because, from the imlwnding ilicolrency of thc drfel~daiit,  
the plaintiff's loss, hut for  this agrccliiclit, n ~ i q h t  hare  been and 
probablv n-odd h a ~ e  heell greater than $7,300. a ~ i d  thu3 t l ~ c  
plaintiff dcrived from the contract a direct pecuniary hen.cfit. 

T t  v a -  a hard bargain in no qense but the one that ererv com- 
l ~ o ~ i t i o n  by creditors is hard on thml. . I t  is n e v r  submitted to 
bnt fro111 ~~ecessi ty.  But the plaintiff's lo+ arosc, or it n a s  
wn,ionabl- feared that  it ~ o u l d  arise, from the defendant's in- 
iolx cllcy, and not out of this agreement. The  apree~nent nlay 
llare p re~cn ted  the loss from being greater. I t  w t s  not an un- 

reasonable composition. nor obtained bv undue means. 
( 93 ) I t  was of the plaintiff's proposing, TT-ith a11 the k n o ~ l -  

edge of hie risks and of the defendant's affails, ~ i h i c h  
the defendant himself had ;  was pressed by him for nianr days, 
and deliberately concluded by him, and, finalla, was probablv 
advantageous to him. 

The foregoing remarks also answer the cases of contracts r i t h  
expectant heirs, nards  just of age, and b e b e e n  seamen and their 
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captains  o r  onners .  T h e  law extends to those persons lwculiar 
protection, because they a r c  eonsldcrcd ar h e i i ~ g  in the power or 
m d e r  the influelice of those n.110 thus d t d  wit11 thern. B u t  .here 
the partie? a rc  re\ ersed. A drbtor  may he often c o n ~ ~ ~ e l l e d  by 
his creditor, or his  s u r e t -  l l av i l~g  rllc authorit!- of a creditor. to 
enter  into unequal and  o p l ~ r r s r i r e  contract., f rom ~vll ich he ought 
to be relieved. But it  is  uot g r i~era l ly  t rue w t  e c P I Y ~ ,  aild the 
debtor can seldom conipel terws agaiust the  xidl of tlie eredltor. 
And, in this par t icular  case, thc debtor, in  fact.  dictated no 
ternis, ' ~nd  with difficulty, br the aid of h ~ b  friciid.. co111;~lied 
with thoie  insisted on by the plaintiff'. T h e  hill therefore st:~lids 
si111ply on a principle tha t ,  as  a man ouqht to pay  al l  hiq deb, 
a conrl~osition inust of i i e c e 4 t v  and under  all  circulli.ta~ice. be 
a h2trsh and  uilreasormble contract,  and as such he ic t  nsidc; a 
doctrine altogether now1 and  unfounded. 

T h e  bill must  be clismi~secl v i t h  costs. 
PLR CI RIIV.  Bill  dismissed n it11 c2n.is. 

( 04 ) 
I Y I L I .  T R  O R  T . S ilITTET, WRIGHT. 

THI< bill n a >  filtd a t  IZIC i q \ ioTr )  Court  of Equity.  F a l l  Tcrlii, 
ls3'i .  An  a n s n e r  n n s  pu t  in, replication to it  filcd, and tlcpo- 
sitionr taken. A t  Fa l l  Tcrm.  1840, the cause naq sct f o r  11n:ir- 
inq, and  a t  S p r i n g  Tcrnl.  1441. bv consent of l~:rrtics, trans- 
mit ted to the  S u p r e m ~  Court .  

The pleading., and  facts  proved a re  stated i n  the opinion dc- 
lix-ered i n  th i s  Court .  
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I17itlstoiz for plaintiff. 
S o  couilsel in this C'ourt for defendant. 

( 9 ) R r r r r s ,  C. J .  This bill n a s  filed in July.  1.35, and 
states that, oil 16 January,  l b 3 6 ,  Thoroughgood Pate,  thc 

intestate of the plaintiff, liaring occasion to raise illonej. a l~pl~ecl  
to the defeiidal~t, T r i g h t ,  to horron the sum of $2'0, m d  that 
the defendant then lent him that  ~ ~ 1 1 1 .  and that ,  to P W I I ~ E  thp 
smile. Pa t?  csecuted to the defcndnnt k hill of sale for a fnnale 
slay e, l~amcd Ed) ,  of the ngtl of \ixiwli rear>,  aild 1lle11 nor th  
l~il le  or  tcw hundred dollars. and al>o d~ l i r c red  the >I?TP to 
TTright, v h o  took her into pose-sion and Elnth lwld 11~1~ c ~ e r  
sirice. The bill states that notnith.ta~iding. tlie dced wa? u i~co~ l -  
ditioilal and absolute on its far(>, it n as not intended b r  pither 
of tlle parties to be an  absolute sale, but that it n a s  e s p r c 4 y  
agreed betneen tlie plaintiff's intestate and the defendant that 
the foriiler might i~ererthcleas redeem the >la\ e. T l ~ c  hill fnr- 
ther states that Pate  died iritcstntr on 14 Jlarcll, 1536.  tiiitl the 
plaintiff was appointed his adliiiiil~trator, and the prayer 1, for 
rcdemption upon the usual terms. 

The answer denies that tlle defendant lcwt a n r  sum of ~ l~o i i cv  
to Pate, or took the ?onr c>ance in the bill nicntioncd a.: n mort- 
qage or securitv for mane-, or that it x i s  so understood. I t  
state; that at the time sl~ecified in  the bill t n o  nepro boys b~long-  
ing lo Pate  had been s e i z ~ d  b r  the sheriff on c~ecut ions  mid n ere 
to be sold on the npxt day. and that Pate  ~vished to raise luorley 
to discharge tlie debt by borron~ing it or by sel l iw the eirl Edy, 
then about thirteen or fourteen years old, instead of selling the 
male slares at pnhlic auction; that the defendant. wislling to 
on11 a girl. aqreed n i t h  Pate  to purchase Edr and to pir e for 
her the sun1 due on the process then in the qlleriff's hands, slip- 

posed to be about $280; and, as Pate x7as sick at tlie time. the 
defendant agreed to pay the nlolley the next day to the sheriff 
and hare  the bojs discharged from execution; that  thereupon 
Pate  conr-eyed the girl to the defendant by a deed absolute in  
iW terms and intended bv both parties to be so, and the same 
day he took her into his possession, carried her to his hoube, and 
llath kept her hitherto. The ans re r  states that  thc deed n a s  
11-ritten b r  D. McCohnan, and was attested by him and by George 

Wright and Cameron FTright;  that  the t ~ o  latter are 
( 96 ) since dead. and that if they xTere living the defendant 

could have  pro^-ed directly bv them that  tlw acree~nent 
was for an absolute purchase. I t  admits that 71-hen NcColnlan 
was called on to v r i t e  the deed (for he was not present a t  the 
bargain) he inquired "ho~i- it must be written," and that Pa te  
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replied. "Xotlii~ig hut a inortgage." Bnt t l ~ c  alirTrcr a \  clrs t11:lt 
tlie defeiidaiit iiiliilcdiately declared tliat ]lot to bp the colltract, 
and tliat uiiless ~t 11 as to b r  a <ale and purc1ia.c 11e ~ o l ~ l d  liaj e 
 loth hi rig to do n-ith it, and that tlicn Pate  dircctrd the dr:tugilt~- 
marl "to n r i tr  a firm hill of sale, absolute 111 ~ t s  tcrm-," TT lli('l1 
n a s  done accordiligly. Thc a m v e r  further state< tli:~t olr tlica 
nest d a -  tlic detwdaiit uent  to settle the d t ~ i a n d i  the ilic~rifi 
had against Patc,  and fou i~d  tlie111, illstend of .t;dsO, to  aiiiomit 
to $311, aiid that lie paid tlic wllie according to hi; nqrrwmit ,  
and it avers that that n a r  a fa l r  price for the > l a ~ e  Edv at t11:lt 
time. tliougli 111 a fcn. months thereafter lleproes roar, and she 
n70uld liar e brciugllt more than he pare for her. 

The niaterial cmdence upon tlic question ~ ~ h e t l i e r  the ilegro 
was sold or pledged consists of the deporitioiis of s e ~ r r a l  n-it- 
iiesses taken by the plaintiff. Tlie first is that of I). I\lcColman. 
H e  stateq that  the defeiidant n a s  the ilephew of Patc, and poq- 
seshed his coiifidcllce; that lie (the vitness) and George Vrlgli t ,  
since deceased, attested the bill of sale, ill vliicli tlie co~isidcra- 
tion n a s  exliressed to be about $280. and that the agreemcilt 
betn-eel1 the parties TTas that T r ig l i t  should pay the sheriff cer- 
tain executions against Patc,  wliich lie did tlic nest day, a111ount- 
iilg to %311..30. and that TTright was to keep Edr until the 
rilolrey n:ls retllriird. The vitness states that Pate  n a s  sick at 
the tiiuc. and d i d  in 3larcll folloning, :mcl tliat nlien he exJ- , 
cutcd the hill of sale he said to F r i g h t  that he \x7a< ilot afraid 
but tliat lie ~vould g i ~  e 1111 the girl a t  any tiii~c the liiorler qliould 
be rcturiicd, to n hicli the other replied, 'Tncle,  if you nc rc  dead 
I \rould ]lot defraud vour children." This vitness also state> 
that Pate  TI a* iiinch ill debt arid presscd f o r  illoney. 

The other testilnony taken before the liearilip of tlic plaintiff' 
relates entirely to the value of the slaw. One ~ r i t ~ e + ,  11. Me- 
Colman, states tliat ill August, 1836, the other slarek of 
Pate  were sold h!- tlitl present plaintiff as ndministrator, i 97  ) 
and that at that sale Edy  ~ o u l d  have commanded .crcii 
or eight hundred dollars. TKO other nitnesses, Daliirl 1lallav 
and Samuel .J. Gibson. state that in 1837 she vould l ~ a r r  ..old 
for six or sere11 hundred dollars. 

I n  this state the case was brought to I-icarine at the la-t tcrm: 
but it was not decided, because n e  found a difficultr ill coming 
to a clcar coiiclusion as to the ralue of the slaw Edv, ~ ~ p o i l  
which, in our opinion, the deciqion of the C R U V  ~ u i ~ i n l y  depcudcd. 
I t  is too late, after tlir j~~dgmcli t  in Stle(lt01 I .  .Jo~li 5 .  10 S. C., 
423, and inany cases which h a w  properly, aq n e  tliiuk. f o l l o ~ c d  
it. to intimate that an uiiconditioilal deed is c o ~ ~ c l u s i ~ e  of an 
absolute sale. Facts and circumstances rlclzors limy, not~vith- 
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standing the form of the inrtrument, establish its true character 
to be but a securitv. Such facts and circurnstar~ces are emimer- 
ated in Butler's note, Co. Littleton, 205a, and xere  acted on in 
Strecitor 1 3 .  Jones,  and by ourselves in Ki~nbo?mcc/ l~  7 .  ,)'r/lcth, 
1 7  S. C., 558, and other cases. Among those circuinstar~ces in- 
adequacy of price has been ofteu said to be an lniportant one;  
not that lt will affect an  absolute sale of itself and turil it illto 
a pledge, xlieri it n a s  really desig~ied to be a sale out and out. 
But when the question is nhether the transaction n a s  a sale or  
a pledge the price goes a great way tonards satisfvirig the nlind 
on oue side or the other. A gross inadequacy of price--espe- 
cially of a y m i e s  of property in demand, and that pencrally 
brings its fa i r  value in open niarket-argues strol~gly that secu- 
rity merely was inearit or that the snpposed rcndor was opprc.sed 
or imposed 011. On the contrary. a fa i r  price and 1xxse~sion 
.inlultaneously taken and kept and no corennnt to rel):rJ- the 
111oiie~7 adranced hare  decided serrral  cases which upoii other 
r*irc~im.tarlces were doubtful. Poini l i ' l t~~ 1 % .  A I I ~ ( y ~ ~ ~ ~ ~ ~ o t ~ ,  16 N. 
P.. 3 7 3 ;  Illzinnet l zn  1 , .  R L I  t ) l i t ~ ~ l ~ a n l ,  22 S. C., 358; JlcDotznlcl  
. 1 ~ 1 .  36 . . 1 hl tliis case the 1 alue of ths s law is 

disti1ict1:- put in i w i c  bv the bill aud answer; for the defnldant 
not o~ l lu  insist% on 111s abyolute deed as slio\ring, pi I \(., mi a h o -  
lute l)urc21ase, but he .ustai~i.. i t  in thr  poi i~ t  in nhich  the plain- 

tiff impugiiAt l . 1 ~  averring that hi.: ~ ) i i r c l i a ~ r  n a s  a fa i r  
( 9- ) o m  and for full T aluc.. I t  is t rur ,  the suljscribin;~ nitness 

caontradicts tlic. nilsner as to thc terms of the a:reemelit 
rind the nature of thc co~itract ,  alid it i i  competent to h : l r  a11d 
ar t  u1)011 such pam1 prmf  nherc t l~e i c  lin. been a ~nictnlie or  
fmud  ill lnnking t l ~ e  TT ritteii conr-er:nicc3 t l i f f ~ r ~ i ~ t  fro111 the oriq- 
inn1 contract. But tliis 71-it~issq e i w -  119 te.tin~olrv tonc l~ i~ lg  
inch ~i~i r ta l re  or fraud. The illlsnsl* iq prec1,e nncl ~ m i t i r - e  that, 
although Pate  at first mentioned a ~uorti.azs. the defenda~lt rr- 
f u w l  to accept wch a con~~eyallcc and required an ab~olute  hill 
of <ale, arid that Pate  asented  thereto and dirr,cted the deed to 
hc so drawl .  Non ,  the n.itnew does not c o ~ ~ t r a d i ~ t  any part of 
that statement, ]lor ill a n r  ilialiner account for 11i~ d r a r i n g  and 
Pate,'; executing a con\ eyailce in this form npon wch  all ngree- 
iiicJlrt as he says the parties made. X o r c o ~  cr. it  i. to he infc~rred 
from the statement of this ~vitiiess himirIf that  the deed n a s  
drawn and intended to be absolute; for n h r  else should Pa te  
h a w  made the remark that he n7as not afraid the defendant 
~vould take aclrantagc of h i m ?  If  he had bee11 supposing him- 
sslf to be executing a mortqaqe he would not h a ~ r  tllonght the 
other could defraud him. The eridcl~ce of tliis ~yitness, there- 
fore, cannot authorize a decree, for  it opposes nothing to the 
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~vr i t ten  conreyaricc but a 1)re.r ious parol agreemeut or :I dcclara- 
tion at the time illconsistent n i t h  it. Upon such cridence the 
Court has never controlled the operatiou of a deed imported by 
its tenor and sustained by the answer; for that would he to nllon- 
parol testilnon~- s i r t c p l i c ~ t e r  to contradict and ray :I wi t tc i l  ill- 
strulnexit, contrary to the settled rule of the coninion lan- :lnd t?  
cornmon sense. 

The value of the s l a ~  e was therefore nu ilul)ort:mt i~ iqni r \  111 

the cause. TTe should hare  thought, if t11v x :ilue had hcei~ -:lti.- 
factorilv sho1v11 to be. as allcecd in the bill. nil111 or t m .  or. a s  c 

stated by the witnesses, eight or swell, or even 4s Imndrcd (101- 
lam, that  it afiorded cogent proof that :a security n r c r c l ~  n7as 
intended by both parties, or. at least, that the fornlcr on-ncr TI.).; 
led to beliere that  he v a s  g . i r i n ~  o ~ l ~  :I s ~ c u r i t ~ .  12or 1xlf 

c L 

price. or less than half price for a xlcgro-nhich. as l ) ro~)e r t~ - .  
is al~vays salable-11-ould be so gross a diqproportion to 
\$-hat a seller might ha7 e got and probahlu ~ ~ o u l d  l i a ~  e i 99 \i 
got, had a sale really been in colitel~ll)latioll, as to create 
a satisfactory presrnnl>tion that :I >ale n a.; uot ~ ~ ~ c a ~ i t .  But n-lle11 
the evidence 011 this point T T ~ S  looked illto it raised some s11rpri.e 
to find that erery witness, with probablj- :as good an opportunit:,- 
for knoving the ralue at the t im .  of the C O X I T  rrallce to the dc.- 
fendant as a t  subsequent periods, had bcleri eminined and all- 
s~vered as to the d u e ,  not a t  thc period of the transactioii, but 
at particular days posterior thereto. O m  v i t n ~ s a  fixes the \-due 
six months and the two others a Fear or more after the deed. 
This vias to be observed the more because the deferidant on hi.. 
oath stated so pointedly that he g a w  the full ~ a l ~ i e  a t  t11~ tiinc 
he bought, though soon aftern-ards the price of slaves became 
greater. As there was 110 direct eridencc, except the axiswr, as 
to the ralue on 16 February, 1836, and it was not satisfactory 
to take it inferentially from the trstimonv q t ~ t e d ,  the Court 
deferred the decisio,n and directed an inquiry i ~ p o n  the p r~c i se  
point of the value on that day. The master sent don11 a corn- 
mission, which has been returned with the depo.itionr of four 
witnesses taken 011 the part of the plaintiff, and some of the111 
persons ~ ~ h o  had been examined in chief ill the cause. Their 
eridence the master has reported, ~ v i t h  his opinioli thereon ; 
from which it appears that at the time of the contract the slave. 
in the opinion of one of the 71-iti~esses, wa.: n-orth $330, and in 
that of the other three $400, which latter estimate the maqtcr 
adopts, and to which neither party has cxccptcd. That  liiuqt 
now be assumed to be the real d u e  of the s l a ~ e ,  and. dee~n i~ lg  
i t  to be so, i t  puts a 1 1 e ~  aspect upon the case decisively a d r ~ r s c  
to the plaintiff. There can be no positive correctners in setting 



a 1 alue on a s l a ~  e. One mail xidl gi1 P or taktl fifty o r  one 
hundred dollars more or  less in  the p u r c h a v  of one t l m l  another  
m a n  d l ;  therefore the  price i.i not to be too iiicely calculated 
i n  refrrence to this qutstion. K r  I i aw hitlwrto q a ~ d  that  to  
tu rn  ail abzolute deed into a r~~or tpanr .  the price must hc q / o \ t l y  
iilaclequate. SlcDo~~rrlrl I .  X t L c o d ,  36 S. C'., 2 2 1  ; Lev 1s 1 % .  

1 1  I ,  1 . .  9 .  H e r e  the c1iffcrcnc.e is only iucli :I; often occurs 
ill actual sales betwem the price ~ h i c h  a purchaser is 

(100)  n i l l ing  to g i re  and  that  nliicll he xiould be n-illin: to  take 
if lie mere to sell aganl.  T h e  point to n h c h  n.e a r t  thus  

brought is fa ta l  to thc  bill, nliicli  must necessarilv be diimiwed. 
PER CURIAM. Bill  dismissed. 

C'ited . Elliott 1 . .  3In.1 e l l ,  42 S .  C.,  249 ; ,V1 ields 1 , .  1171t it ill;^^, 
82 S. C., 521 ; P o ~ t ~ r  2 % .  1T7~ight ,  128 S. C., 44. 

~ I L I J I . ~ _ \ I  S I ' I T 7 E T  A S D  OTIIEKS T.. 1 , E T T I S  sPIT%T. EXECITOR. ETC., 

A K I )  O T H E R S .  

Tliiq xi7as a bill filed a t  September T e n n ,  1b.19, of BERTIE 
Court of Equi ty ,  b r  the plaintiffs, who were par t  of the 

(101) legatees ilamrd i n  the  d l  of TT'illiam Spi rev ,  deceased. 
70 
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against Levin Spir ey. executor of the said d l ,  and the other 
legatees, praying for an awount and settlement of the pitate and 
payment of their respective legacies. A\ns~i-ers lwre filed. and 
the cause xvas continued ulider n r i o u s  orders until Fall  T e r m  
15-11, when, har ing  been set for hearing, it 11-as reluored by con- 
sent of uarties to the Suimwle Court. 

The  points i n  controrers- betveen the respective legatees are 
stated in the opinion delirered in this Court. 

R. F. X o o r e  for plaintiffs. 
J. 11. Bryan for defendants. 

GASTON, J. I t  appears from the pleadiaqs in this case that 
William S p i ~ ~ e y ,  the testator, a t  the execution of his d l  :1nd 
a t  the time of his death liad seven children, riz., Louisa Hen- 
drickson, Levin Spire?, TTilliam Spircy, Elizabeth Pruden, Su- 
sannah Shark,  Noses S p i ~ e y  and Calrin Spivcy. and smen 
grandchildren, who were the cliildren of a deceased daugl~ter ,  
Hetty Tavlor. H e  had. sonw time pel-iou.: to the execution of 
his ~vil l ,  giren, by proper and effectual nienns of conreTance, 
negroes and other personal propert7 to w e r a l  of his children. 
The  negroes and other personal propertr so given to his daupli- 
ter  Hetty are now held by her late hushund as Iii. own. and h r  . . 
disclailris all bencfit lxnder any of tlic prori.:ons of t h ~  cill. 
Those p i ~ e n  to his daughter. Louiia were sold for her hnqband's 
debts in the testator's lifetime. 

This bill is filed against tlle executor for a settlemcnt. All 
the persons interested under the n ill are n ~ a d e  parties thercmlto. 
And at the hearing questions Twre raised upon vhich our opinion 
is required. 

These arc so intimately connected aq to dcpend upon the c~jli- 
structioa of the same clauscs in the n ill, which it n ill therefore 
be proper to consider in ronnection. I n  thcse the teftator dc- 
clares as follons: ''1. I q i ~  e and beqilcath 11nto H e t t r  Tavlor 
four negroes" (naming them).  ('nhicli &e hns already rece i~  cd, 
two COW and calrci, and ollc bed, to her and her heirs forever. 
2. 1 pile and bequeath unto mv daughter Louisa Hen- 
drickson three ncerocq" (naniinq them),  ('one featlicr bed. (102) 
onr con* and calf. which s l ~ e  has alreadx- had, to her slid 
her heirs forevcr. 3. 1 give and beqneath unto Lerin Spircv 
tn-o negroes" (namirig thcm), "one cow and calf, one fr '~t l icr  
bed. which he has already had, to him arid his hcir. former. 
4. I p i w  and bequeath unto m r  daughter Elizabeth Pruden 
three negroes"  laming them),  "which <lie has alrendv had, to 
her and her heir; forcrer. 3. I give and bequeath unto my son 
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l ~ ~ i l l i a n ~  Spivcy one iicgro boy, G e o r y .  :iiid one f c a t l ~ c r  bed. 
which he has already had ,  to liini a i d  111s heirs forel-er." Tlien, 
af ter  some specific devises, follows The fonrrcwltll : "My will a n d  
desire is, those n h o  h a r e  ~ w e i w d  a p r t  of 111)- cat:itrJ will :I?- 

count to the balance of m y  c l i i ld rc l~  for  n-hat thej- haye r e c e i ~ ~ c l  ; 
the11 it  is illy xidl and  desiw tha t  all  t h  ba1:ulc.e of lily proper:- 
not g i r m  an-ay s l d l  be cqually dil-icled Iwt\reeii t l i ~  licji!., o f  
H e t t y  Taylor, Louisa Headric.ksoli, Levin S p i w y .  TVilli:+l~i $pi- 
vev, Elizabeth Pruden ,  S u m i l ~ a l l  Shark .  Uoses S p i ~  ey n ~ i d  ('21- 

vin Spivry, to thein and  tllcir lwirs fore.\-cr." 
r 7 l l l e  questions raised are, ( 1 )  1s  Louisn I I e ~ ~ d r i c l i s o n  to bi'ilis 

into account the  negmes and otllrr p r s o n a l  chattel; htated ill 
the will to h a r e  been receivc~d. bj- lier. and n.1iic.h llal-r b c e ~  sold 
fo r  her  husband's debts, hcforr she can claim a slinre of this 
residue? ( 2 )  A r c  t11c childrcw. a:: "lieirs" of their inothrr  
H c t t y  Tar lor .  to account 111 l ike i i ~ : ~ n ~ i e r  fI)r ~ r l l n t  tlleii 111r)thc.1 
has  receired? And (3)  iu the di i  l-ioll c,f tlw re4rlun11- c-tfitcx 
of tlic testator do tlicse children take one >hare 3, a ?ln-. rrJpl~c- 
selitiilg their  deceased iiiother. o r  do tliry sewrallx- sllqrc~ eil~l:~ll\  
with the children of t h e  testator? I t  swmq tq u> c.lenr hcyol~d 
dispute tha t  Louisa Hendricltsoll mu>t  bring iiito the co~nnlon 
stock, i n  ~ v h i c h  by the fcurtcenth section she i> to liax a lmrt ,  
the  value of the  gif t  o r  adraiicenlent n liich ill tlic secol~d v r t i o n  
the i ~ S t a t O i ~  5tatc.s ihe h a s  ahead\. hcd f r o x  h i i ~ i .  She is ii:lr of 
those r h o  h a r e  received a par t  of hi,- estate a n d  nl io 'or that  
clausc is to receive a sllare of "the balance of Iiiq propertr." 
when she "accounts to  the  balance of hi,- cliildreu for  what she 
has received." There is no doubt tha t  the testator inteiided tha t  

the  par t  of his estate nl i ich had been g i w n  to hi \  d9uzl1- 
(103) te r  H e t t y  sllould also be brought iuto the account. to 

that ,  the will does not operate as  a gif t ,  but  a confir- 
mation of a preceding gif t  declared to h a r e  heen made. aiid the 
fourteenth clause embraces al l  117110 h a r e  thus rccr ired and. of 
course. a l l  tha t  has  been so receiwd. I t  is to be taken into 
account for the purpose of a distribntion, mid thertdore the r n l w  
thereof is to be brought into the common stock bv  sonic o r  other  
of those betweell whom t h a t  stock is to be apportion-d. A111o1iq 
these ic: a class of incliriduals n711o111 the te3tator desigiiates as 
the  "heirs of H e t t y  Taylor." I t  is i n  that  c h a ~ x c t e r  that  he 
constituted them the objects of his bounty. I t  iq as  ~ ~ ~ > i e s e n t i n ~  
their  deceased mother  tha t  he gives to them a ;)art of the "bal- 
ance of his propertv not given .an-ay"; and if an a c c ~ m i t  iq to 
be taken of the due of what  H e t t y  Taylor  has  a l r c 7 d ~ -  receiwd 
i t  must be f o r  the  purpose of affecting the share n h i c h  they a r e  
to h a r e  of this "balance." 
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T h e  cxprc~ssioll in the f o u r t e c ~ ~ t l i  clause. "to account fo tlic 
l i c r l ~ ~ t i c  c ot I H ~  ~ h t l r l r e ~ l . "  niuat bc so extelidcd by coliqrructioll :ls 
t o  cmbracc thc cllildrcll of tlie t e ~ t a t o r ' ,  dccmscd child. I f  f h e y  
a r e  to account f o r  the xalu(1 of their inotlier's adcaiicclllelit to 
tlie "chilclrrli" of the testator,  they a re  to Iiave the bmefit of 
account dlrccated to be made bv the i r  cliildre11. I11 other n o r d i .  
the  ncc20unts mubt he ~ i i u t u a l  bctn ecn thaw n 110 ar(' to d i ~  idc 111~ 
coii~inon flinci. A\lld t l w c  x i w s ,  a. n e  t l l idr ,  arc' coliclu,~r c to 
show that  the d i ~  isioii i q  to be '0 itlade aa to g i ~  cJ unto thcllli 
cr 4 i o i ~ 1  as a c1:1-. They  'lrc :I> a (.la-s to cledi~ct the ~ a l n t ,  of 
the  adx allcmien:. 11,ade to their  i ~ ~ o t l i c ~  ill a~it:clp;it~oli of hcr 
f i l l  o t i o i  E a c h  of tlic tcst:i~n~, '- ,  cl11ld1 N I  1, a l w  to  dcc111c.t. 
as  p r e l ) a r " : ~ t o i ~  to a di~i- in11 n i r l i  thorn :is a ria- all11 nit11 c:ic,li 
other, tlic par t  of the filial ~ )o i t lo l l  n-hici~ lir o r  .lie I I J -  wc.~.ixcd 
i n  nliticil)atlol~, a l ~ d  u11e11 tlii.: i. d o ~ l e  tlierc3 i -  tn bc :111 rquql 
diriqioii ~ P ~ I V C E I I  the re\l)cvtlx e 1 ) a r t i ~ s  : ~ ( ~ c o u l i t i ~ ~ ~ n l ~ d  acconnttd 
to fo r  aclranwinel i t~.  Allthou:h. t l i r ~  eforc., tlip lnqt n o d -  of tllc 
fonr temth  clauqe, take11 I J P I  ( i ,  inlport :in eqnnlitv of dixi-ioii 
1 x 1  c i i p ~ l n ,  y ~ t ,  takcil 111 con i icc t~o l~  n-it11 the col~text.  tlic,? mnqr 
he  uiiderstood a5 d i r e c t i q  a n  equality of dix isioil, i l l  n-llicli tlw 
heirs of H e t t y  Taylor  are  to he rrgardpd as  a n  uuit.  They  
a r e  to account a n d  to he accounted wi th  a-- r ~ p r r s r n t i n g  (101) 
a chi ld;  t h e r  a r e  liable to br ing iii the par t  of a child's 
portion wliich has h e m  n i i ~  anted and  elltitled to 11ave the benefit 
i11 a c c o ~ u ~ t  of the parts  of tlw por t io l~s  wlilcll otlwr cl~ildrcri l iarc 
r c c e i ~  ed. and  f h e n  arc  to receive a- liiuch in addition out of the 
residue as d l  g i ~  e to them a f u l l  child's portion. 

PFR Cr- RIA^. Decrec accordingl-. 
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1. JJ-hew thrrr xrr joint :~tlministri~tors and one of thrm has paid 
out moriL tli:li~ the ; ~ s s ~ t s  lie has received nnd files a bill against 
llis co;~tliiiinistrator for intl~~iinity. he c:mnot object to the allow- 
; I I ~ C P  of (~oriinlis~ions to this ( .~ i~~ l~~ i i~ l i s t r a to l '  for the services the 
1;tttrr lins re~iclerecl. tliougll 1iy nialiil~g s ~ ~ ~ l l ' ~ ~ l l o ~ \ - a n c e  there will 
Iw no ausrts of the estate ren~;liiliilg to reimburse him. 

2. TTlicre n u  ;rdlninistr:ltol~. at an rsecutioii sale for a debt due the 
estate. ~)urcl~:rsrs nrpr'oes for t l ~ r  l)enrfit of the estate and nc- 
c~luiits for. tlicn~ spc~c.ific.nlly. llr is cwtitleil to cor~~rilissions on the 
suin bid for the neqoes in the winc iiiannrr as if he had received 
so inucll nioney. 

THIS n a s  a cause traiismittcd to tlie Supreiile Court fro111 
the Court of Equity of S l a r ~ s o s ,  at Spring Term, 1833, haring 
been l x e r i o u s l ~  set for hearing. 

The plaintiff and the defendant adiiiinistered 0x1 tlie estate of 
Josiah Blackman. d~ceased,  and certain creditors of the intestate 
instituted quits, both at law and in  equity, against then1 for the 
recowry of their demands. The adii~inistrators then had assets 

more than sufficient to satisfy the recoveriw that were 
(105) subsequentlp niade from them, alid therefore in those 

suits admitted ascets generally. But pendinq those suits 
the nest of kin of the intestate, Joqiah, filed a bill against the 
plaintiff and defendant for  an account of the estate and distri- 
bution. and therein a decree was rendered for conriderable sums 
of monsy to he paid to tlir several nest of kill. which were ac- 
cordingl- paid and refunding bonds taken. That  decree v a s  
prono~inced. xhi le  the suits of thc creditors just mentioned ne re  
still panding, and therefore in  the decree the administrators n e r e  
allon-ed to retain a sum of moiler to ansner iuch recowrie. as 
it x a s  supposed might be made in the creditors' suits. But no 
account v a s  taken in either of the &t l  nf t h ~  a ~ s e t s  of the 
administrators respecti~elv,  so as  to slion ~vliether the sum thus 
retained  as in the llands of the present 1,laintiff or defendant; 
because in the creditor.' suits the administrators had joined in 
defense and had confessed assets. and in the w i t  by the ncxt of 
kin it \\-as not deemed material, as the admini.trators had iointly 
administered and made themselres liable for each other's acts 
to creditors and next of kin. Xfter~vards tlie creditors effected 
their recoreries. and by eswutions l e ~ i e d  nluch the larger par t  
of the nionev from the plaintiff. 

This bill was then filed, and, besides the facts abow stated, it  
charges that  the plaintiff paid to the nest of kin, on their decree. 
all the assets that ever xe re  in his hands, aud that  his coadniin- 
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istrator, the defendant, mras possessed of all the assets of their 
intestate, and particularly the suins they were permitted b~ the 
decree to retain, as before mentioned, and ought to hare  paid 
therewith the recoreries vhich tlie plaintiff had been conipellcd 
to pay out of his own proper estate. The prayer of the bill is 
tha t  the defendant may come to an account with the pIairrtiff 
touching. their adriiinistration, and that  out of the asscts that  
may be found thereon in the liands of the defendant may be paid 
the balance that may appear to be due to the plaintiff for dis- 
bursements by liini on account of tllc estate and in satisfactiou 
of the said creditors over and above the assets which came to l ~ i s  
hands. The  defendant answered, and submitted to the account, 
but stated that  the sums retained were not held by him, 
but by the plaintiff himself, and that the defendant was (106) 
actually in  advancc for the estate and should lose by his 
administration ; and he insisted that if a balance should be found 
due from the estate to the plaintiff, yet that tlie defendant would 
not be liable therefor nor any part  thereof, beyond the assets in 
his hands. but that the ulaintiff ought to look to the nest of kin ', 
to return what would make liirn whole. 

There was a reference to the clerk to take the account as 
prayed for, and lie reported that the plaintiff had paid more for 
the estate than  he had receired, and that, with a coinrnission of 
21/2 per cent on the assets he had receired, there was a balance 
due to him of $873.49 ; and that the defendant liad received more 
assets than he had disbursed, and that  after allowing him a corn- 
rnission of 21/? per crnt on tlie assets, ~vit l i  which he was charged, 
there was a balance due from the dcfcndant of $733.13, appli- 
cabie towards the plaintie's satisfaction. 

To the report both parties excepted, a ~ ~ d  11po11 the exceptions 
tlic case was brought on to be decjdcd. 

The defendant's esceptiol~s mew allowed, hilt as t l~cy  depended 
entirely upon matters of fact, it  has iiot becii tlmuglit llccessarp 
to report the opinion of the Court in regard to tlicin. Deduct- 
ing the sums excepted to and allowing his conimissionr as re- 
ported by the ~nas ter ,  it  appeared that he, too, l i d  advanced 
for the estate rllore than the amount of assets lie had receired. 

,T. H .  B r p n  and Rrtdgm- $ i5'trnirge for plaintiff. 
TV. H. H o y ~ o o d  for defendant. 

R ~ F F I N ,  C. J. T l i ~  plaintiff has filed t ~ v o  csceptions. of which 
the first is unfounded in fact, and for that reason overruled. 

His  second escrption is to the allowance of cornnzissions to 
the defendant; which. howercr, i s  only 2$5 per crnt on the de- 



13 T H E  SSUPREME COURT. [3 i  

fendant's receipts (as found by the report), and amounts to the 
sum of $100.87. To the extent uf the charges to nliich the 
defendaiit'q cwxptions hare  hem allowed (for orercliarges of 

receipts by hiin on account of the estate), 11:uncly, the 
(107) smn of $811.39, including interrit,  thiq exc~pt ion  i- O ~ T  i- 

onslv ~vell  founded, mid the credit of coiilinis.ion; must 
he reduced +:'O.i!h. bemg 21 2 per cent on $h11.39. But the 
objcctlons to the reiidue of the conimissions are not nell  folu~ded. 
The first is that the defe~ldai~t  i t  not ei~titlcd to any co lu~~ i i i - l o l~ ,  
because t l w r ~  is 110 estate to pay it, illasmuch as tlw nhole nil1 
not indemnify the plaintif?. But that reafon will ~ i o t  -ufficc, 
for  the plaintiff ought to  ha^-e take11 care not to exceed the aav+ 
ill liis hands, aiid if he has done so, it is his folly, slid he c:rnnot 
dyprire the defendant of the colnpenwtion the la\\ allon s for 
111s labor and responsibility. Another objectioil is that the su l l~  
of $1,364.50, 011 ~vhich  com~nissiolls are counted, n a< the value 
of negroes bought by the defendant a t  a sale by execi~tion for 
a debt due to the administrators, and which the defendant pur- 
chased for the heriefit of the estate and delirered orcr specifically. 
But that is liot like charging a colnmission on the raluc of clnres 
left by an  intestate, as v a s  the case in 1T'cllton 1 .  - 1 1 ~ ~ 1 1  y. 22  
x. C., 403. but is the same thing as receirlng the monel- frolii 
the sheriff. S a p .  it is morq because the defeiidant ran the risk 
of being compelled to keep the iiegroes on his own account, and 
losing by them, though in this case it ~ v a s  adl-antageoui to the 
estate. Therefore this exception must also be disallowed, except 
the sun1 of $20.25, as before mentioned. 

But as the account, nlien corrected according to these direc- 
tions, sholis a balance due from r l e  rstare of their illteatair to  
the defeiidant, as ~ve11 as to the plaintiff, the Court cannot relieve 
the plaintiff upon this bill, in n hich the plaintiff could o d r  be 
directed to be paid out of asse'ts now found to be in the defmd- 
ant's hands. The bill must therefore be dismiqsed. but without 
costs to either party, and each party must pay one-half of the 
expense of taking the account. 

PER CTRIA~I.  Decree accordingly. 
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3. Hut if lie (.oliill~it ;III  ilct of \rilste. suc11 :IS (.le:lrilig l;llids. etc.. by 
17-hicli tlie v:llne of tlle wilt is tr~nyorarily incre;rseiL the ~ilort- 
glgor. in (.:111i11g ~ ~ p o ~ i  1iili1 to : I C W I I I ~ ~ .  ~1111iot ni:lke hi111 rwpo~isi- 
ble 11otli for t11e nc+s of n-;~.;te ;~nt l  for tllc. eli1i:lnc~etl rent :lrisillg 
frolii sucl1 :1cw. 

r ~ o ~  the licaring of these causes heretofore reported ( 2 2  S. 
C., 2 d l ) ,  the  conrcywnce to Perqo~t  n a b  drclarcd to bc hut :I 

s ecnr i t -  f o r  the suni juctly due fro111 XcLeod;  mid :lio:c> n :I. a 
reference to thc iiinster to lake all ncroulit of t l ~ e  111011:'~. ad- 
vanced by Person, fo r  the securing of n liic.11 the c?li\ e\ :~iir.c, \\ '15 

made, and  of all  debt* contracted nit11 him 1 ) ~  X r 7 , t d .  :1i1(1 of 
the rents and  profits r w e i ~  cd aitd v a s t c  conllnittt d 11u Ir'c.noil 
or those clainlilig under  him.  n i t l i  the usual direcation- to 
compel the  production of hooks mid exallline the p r t  ie3 ( 109)  
on interrogatories. Under  tha t  order a n  accwnnt nits 
taken and  B report 111ade to this t (~1 i1 ,  and excel)tio115 a1.1. ta l ie~l  
thereto on  each slde. 

Most of the exceptio~is m e  fouiidcd upon matt(.:\ of dctnil ill 
the  accoiint, i l lrolring no p r i n c i ~ l c  of la\\ o r  rnlc of prarticc., 
and  t h e -  a re  therefore omitted. 

RI-FITS, C. J. T h e  reniaining esceptions of Xorr i son  a n d  
others, administrators of Person. and the fifth mid s c r w t h  on 
the  par t  of McLeod, relate to $0 mucli of the acconnt as reqpects 
the  rents mid profits of the land rcceircd by P c r w n  and his 
r e p r e ~ m t a t i ~ - e q  a n d  tlic iniprorement.: and waste of the premises. 
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and they may be con.ic1ered topethc~r. Perfon cvtcrcd into poq- 
session in X a y  or June, 1527, and the lands l i a ~ e  been occupied 
h r  lmn and hi- reprrbelitati~ es el er  since. For  the ,,art of 1\27 
and for 15-38 the rnabtcr has f i~ccl  the rent at thc rat? of $36, 
and for e~ cry hucce~di i~g year, to l b4 l .  inc1uai~ C,  at $166 p r  

r 7 rnlnu~il. l h e  VazTe i- estilnatcd at $33; and the in~~)rorement.: 
at $177, and drdnctilip tlie latter f ~ ~ m  tlic f u r l ~ i ~ ~  - r ~ i l ~ ,  tlie n1:rs- 
tcr credits NcLeod, on 1 J a n u a r ~ ,  1842, v-it11 tlic difference, to 
n l t ,  $160. A nunlber of witne>st.b Mere csalnined oil each side, 
nlio made estinlates of the c r o p  madt. on tlie 1,111(1, and their 
ra lu t ,  and gave their ollinionq as to reasonable rent. bcfore end 
aftcr the iliil~rol-ements. and of tlie raluc of tllc i~n~) ro remcn t s  
and alnount of T\ aste ; and the master a r r i ~  ed a t  his co~~clusions 
on these points chiefly by ~ ~ l a k l n g - a n  arerage of the estinlates of 
tlle witnesses. XcLeod ekcepts because sufficient rents Iinre not 
becn alloxed him. Tlie otlier side excepts because the lr inciple 
011 which tlle master proceeded is vrong,  and he ought to ha\ e 
been gorerned by the tcwinlonv that was most satisf:~ctory to 
his om1 understanding; and alao to the allonance for naf lc ,  and 

to the amount of the rellts. 71-hich, it is insisted, sliould 
(110) be according to the ~ a l u e  a t  the time Person entered ~ n t o  

poh~es>ioii, or, at all rT enta, accordillg to xliat  n as made 
from the land. 

The iniprorements con+iqt, in part ,  of ~ n i a l l  repairs done to 
tlie dwelling and outhouqe-. and building a crib aud qtable; all 
done wit11 TI-ooden poles, mld so lnuch decayed during tlie occn- 
pation by and under Person as to be of little .i-alur non.  The 
residue consisted in clcarliip about f o r t -  acres of fertile bottom 
land on a creek and bringing it into cnlt irat iol~,  and in clearine 
1113 and rcnewine the fencing on the plantation 1 e f t . b ~  NcLeod. 
whicli comprised sixty or sweli tr  acres, of nhicli about twenty- 
fire or  thirty were then in cultiration. The low grounds added 
greatly to the productireiress of the plantation, and, indeed, 
yielded the principal llarts of the crops; but by continued culti- 
ration and tlle rawges of freflieti in tlle crcck, that part of the 
land has been muc.11 e~l iaus ted  and nailled. Pelldirlg the pr8es- 
ent suit, the p l a ~ t a t l o n  has hecomc out of repair, and the auer- 
age estimate of thr. nltnesses is that it wonld require the abore 
sum of $33'7 to put it into good repair. But t h w  all at the same 
time state that thr  houses, fences and plantation are in better 
repair, and ~ ~ o u l d  bring a better rent now than in l S B i ,   hen 
Person entered. 

The master's mode of takiilg an arerage cannot be said, we 
think, to be n7rong in eTery case, as IT-as argued; altllough i t  lnay 
not be right in every case. I t  is not liable to the objection 
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urged against it of being within the priiiciple oil which rcrdicts 
have been set aside, where each juror fixed a sun1 a ~ l d  the aggrc- 
gate was dirided by their number, and the qnoticnt t:lli~11 for 
the damages. Fo r  it is the duty of each juror to assess zuch 
damages as the eridence deiuands of his conscitwcac and ruldc.r- 
standing, and neither more nor lcss, exccpt so far  as his lnind 
may be influenced by tlie reasoning of his f t l lom.  That ,  l lo~r-  
ever, is very different from the considerations which may justly 
influence a jury or master in ~veighing evidence. For  sul,l,ose 
any number of witnesses. v i t h  rqual intel l ige~~ce and i n r ~ g r i t y  
and equal opportunities of knowing or judging (as f a r  as can 
be discovered), to appear before a jury to depose to the 
value of a thing or to the amount of damages, and to give (111) 
different estimates. IIow can a decision be made but by 
splitting the differences between them 2 Wlien there is an  equal 
probability that the one is as much too low as the other is too 
high, is  i t  not safe and reasonable to take the middle point be- 
tween them? As lt~ucll fault, we think, cannot be found with 
the principle as with the improper application of it. For  it is 
never to be acted on unless there be quite an  equality of credit 
to be giren to each witness in e~-ery respect. If there be any 
means of discriniiimting between them, then the actual weight 
of the evidence of each is to gorern. I n  this case, we suppose 
the master did not perceirr any ground of discrimination be- 
tween the witnesscs, and therefore he took the mcan of all their 
estimates. But  as we think, after a perusal of the depositions, 
that  there are differences b e t ~ ~ e e n  the  eight to which the ~ i ~ i t -  
nesses are entitled, and that the profits may (though not r e r r  
satisfactorily) be ascertained with probable correctness mithont 
striking the average of which we hare  been speaking, ~e cannot 
follow the master i n  that respect. 

I t  may be well i n  the first place to dispose of the it& for 
waste. One of the objections taken to that is that the inastcr 
has charged for permissire waste in letting the woodeu houses 
and fences decay; for which, i t  is said, a mortgagee is not liable. 
Whatr rer  may be the rule when a mortgagee enters into porses- 
sion by receipt of the rents of premises occupied by tenants, we 
conceive that  ~ h c n  he enters by taking tlle actual possession 
and occupies, himself, he makes himself tenant of the land and 
subjects himself to the highcst fa i r  rent, and becomes responsible 
for all such acts or omissions as would, under the usual leascs, 
constitute claims on all ordinary tenant. But in this case the 
evidence is that in truth the plantation ic, in better repair than 
when Person took possession, and therefore tlie claim for n7aste 
is to that  extent altogether unfounded. Then with respect to 
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the deterioration of the land by draining and working it, and 
by washing, there can be no doubt that the mortgagor is entitled 
to a just compensation. Fo r  the mortgagee has no pover to 

make such i m p r o ~  einents, as he map choose to call them ; 
1112) and he cannot claim to be reimbursed by the other party 

for their ~ a l u c  at the time of redemption. But,  on thp 
other hand, the mortgagor callnot claim colnpei~snt;un fur suc.l~ 
deterioration and also ail improred rent in consequence of the 
opening of new and more fertile land, for the deterioration 
arises In the process of earning the rents. Here the mortgagor 
claims rent ;  and it is ob~ious lp  his interest to do so. inasmuch 
as it arises annually, and, rprcading itself through the vhole 
period, prevents the accunlulation of interest on the mortgage 
debt. and gradually extinguishes the debt ; vhi le  the n.aite n o d d  
be coil~lmted a t  the end of the term only and 71-itl~out interest. 
I n  our opinion, a mortgaqee who personally occnpieq the prcrn- 
ises exposrs himself to the election of the mortgagor to ha7 e the 
account taken either nay,  as may be most to the ad\ antagc of 
the latter. Tf the premlses are out on lease, it  i j  but a si l~all  
mat tw for  t h ~  mortgagee to require the tenant.; to par  their 
rentq to h im;  for the mortzagor's money is merelv applied to 
his debt, and no actual injurv is done to him, tlioueh hc may 
be inconinioded in hi. ilicomr. But ~r l icn  the mortqagce, instead 
of foreclosing, turns thr  mortgagor out at Ian 911d occupies, 
himself, without any agrecmcnt for ~ ~ n t .  and, witliont :\nv ul~der-  
standing with tlrc mortgagor. rut? ~ O T T  II t i~liber, c l ~ g ~ i  nnd nears  
out the land. the Court i? obliged to see that such cc l id~~c t  irliidq 
to the op])rei.;iou of the mortgagor, :md th2t ~ ~ l o r t g : ~ ~ ~  ~ ~ o u l d  
bc constnntlr tenipt~rl  t l i ~ ! ~  t o  nrt, L I I ~ ! C ~  t h e ~  X ~ I T  l l ~ ! d  to  ?c- 
count ~ i r i c t l -  for all th'e profits they realized fro111 tlic occnpa- 
tion of thc land. I t  is this ~ i e x -  of the cace n l i i c l~  wt i - f i~s  the . 
C'ourt t l ~ a t  Person is liable for an improrcd rcirt t h ~ r i n r  his 
occupation, to br computed from tllc ~ i m e  lie n a -  cao~~~ncnsatcd 
b -  tlic 1 1 ~  of the land cleared for clearing it. I h t ,  a.  has been 
before obaer~ cd. 3lcLeod callnot hare that  rent ant1 al>o dalnages 
for  the i i ~ j u r v  to the land bv in lpo~er i sh i i~g  i t ,  in thr  ~ h a p e  of 
waatc. The r~fo r r .  the ~vlrole suin of $160. ~vhicli is crcdited for 
(Taste, 111urt be s t r ~ ~ c k  out. 

Referred again to the master, v i t h  instructions according to  
the opinion of the Court. 

PER Cc RIAAI. 

( ' i t p d :  1T'nlling I * .  Rurrnughs, 54 S. C., 2 3 ;  Pilki71gfoil I . .  
C o t t o n ,  5 3  N. C.. 240; J a c k s o n  L>. H a l l ,  84 S. C'., 493 ; I T i n t o t z  
1%.  Ai'mith, I18 S. C., 506;  Green 1.. Roclrncrn, 150 S. C., 179. 
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JACOB BUITBI,OW r. JOHN BUFFALOW ET AL.* 

1. The court can lnalce no declnration in its decree of a fact which is 
not in issue in the plmdings, nor pay ally respect to evidence 
touching such fact. d rehearing upon the ground of such omis- 
sion will not, therefore. lw granted. 

2. 4 s  when tlle defendant was charged as  trustee of certain negroes 
for tlie plaintiff, and it  iq stated n~it l ier  in the bill nor the nn- 
s n e r  that the defendant hnd sold them, nnil the decree was that 
he should convey them to the plaintiff and account for their 
hires-the :rllrgation that lie h:~d nrtnally sold them hefore the 
bill was filed is no ground for a rehearing of the decree. 

3. A petition for rehearing states that on a reference to the il~aster, 
preliminary to tlie decree, :r \vitness had given material evidence 
for the petitioner, but t l ~ t  this eridence was accidentally omitted 
by the master in his report, and the petitioner mas ignorant of 
the omission when the decree was entered. This is no ground 
for granting a rehearing. 

4. When in a suit by a ceatit i  clue t~ u s t  ngainst a trustee for ;tn :rc- 
count of the land held in trust :r decree is made directing a re- 
port by ;r mnstrr "as to the profits, expenses, improvements aiid 
waste, slmil or tlainage to tlie land." this decree properly cor- 
responds with the prayer of the bill :tnd is not erroneous. 

5. T\7hen a master nialres n report nccording to tlie directions of the 
clecrce, an exceptioll t1i:rt he has reported on an improper or 
irreleviult matter cannot be allowed. The objection, if any, is to  
the decree of the court. 

6. An objection to n hill for lilultifariouslless must be illsisted on by 
d r ~ ~ ~ n r r r r .  and c;lmlot be talien a t  the 1ie:lrinq. 

THIS cause, in which there was a decree ill f a r o r  of the  pltlin- 
tiff a t  J u n e  Term, 1839, a n d  a reference to  t l ~ c  master  to take 
a n  account (see 22 N. C., 241), now came again before 
the  Cour t  upon a petition f o r  a rehearing a n d  also upon (114) 
exceptions to  the  report.  

T h e  grounds of t h e  application f o r  a rehearing and  of the 
exceptions a re  stated i n  the opinion of the Court.  

B n d g ~ r  f o r  plaintiff. 
W. II. Tftryzcood f d r  defendant. 

RI-FFIN, C. J. Under  the  decree made i n  this cause a t  J u n e  
Term,  1839, the master  has  made  his  repor t ;  and  thereunto 
each of the  defendants has  excepted. And, b y  the consent of 
counsel, a petition f o r  a rehearing has  also becn f i ld for  the  

*This case was determined at June Term, 1840, but was inadvertently omitted in the 
Reports of that term. 
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dcfend:ints, as of the term in nllich the dccree n a s  proiio~uiced. 
137 :~greement betneen the counsel, the wliolc niattcr, ul~oii tlie 
~ ~ c t i t i o n  and upon the report and esceptioris, l~a t l l  hccw sub- 
m t t r d  together to the Court. 

I t  is. of course, 1)roper to di.pose of the rehearing ill the first 
i l~st~rx~cc.  

The clwree declared, aiuougsr otlirr thixigs, tliat 1 1 0  co~~sidtlra- 
tioxi appeared to I l a ~  e been gir en or paid by IIutchim for the 
land, mid therrfore an account n a s  dlrccted of the relit<, i-iues 
m d  \ t a l l y  value of the lalid. and of tlle hire, profit5 and yearly 
T alun of the s l a ~  es mentioned in the plcadinga ; and af ter g i r i ~ l g  
to tlic tlcfendunt Buffalon just allonaiicrs for a ~ i v  adrai~ces hr 
may hare  made for Steel Buffalow. ill case the b:llauce on said 
account shall be in fax or of tile plaintiff. that the plaintifl ~vould 
br entitled to a coilrepnee of the said land a ~ i d  of the said 
slar cs and their increase, as well as p a p i e ~ ~ t  of the bald balance, 
or, in case tlle balance s l d l  bc against the plaintiff, tlicli. on 
mvment  thereof. to h a ~ e  a recoxir cvance of the said lalid and , , 
s l a ~  es. ,-\rid lt n a s  therefore referred to tlir mastcr to take tliose 
accou~its, mid also an account of any naste, spoil or damage 
col~niiitted on the land. 

nlt11e.b ( x a l ~ i i l l d  111 the came atnted ill his de!~oaitio~i that 
he purchased two of tlle slnres from Jolili Buffalon before this 
suit x t s  brought. and paid the full x nluc for theli~. 

The first prror in the decrce, as aas~gned in the petition, is 
that it  declares tlie plaintiff entltlecl to a conr eyance of 

(115) those tno  slaws and to their hires and l~rofits. instead of 
requiri~lg him to take thc purcliasc money m d  i~~ te rez t .  

Thi. dwrw is 11ot errolleoiis in this p a ~ - t i ~ ' ~ l n ~ . ,  b:it is precise!:- 
nha t  the court T T ~ S  compelled to proxlonnce. P r imar i l ,~ ,  the 
plnintiff is entitled to recor-er specifically the property ~ h i c h  his 
father n a s  induced by fraud to conr e - .  So, oli tlle other liand, 
the defendants mere entitled to insist that the plaintiff should 
take well a colireyauce, a ~ ~ d  ]lot a xilor1e;i. decree aqainst them 
for the ralue. I f ,  i n d e d ,  the fraudulent donee sold a part of 
the prolwrty, that circumstance may 1-ary the relief nhich can 
be given to the plaintiff. R e  say mczy, because it does xlot neces- 
sarily follow that it nlrrst r a r g  the relief. The sale may h a m  
bcerr with notice, or not, for a price paid, and then the plaintiff 
would be entitled to a decree agaiust the purchaser, and to that 
end to amend his bill so as to bring hi111 i n ;  or the plaintiff 
might waive that and take the decree offered by the other side 
for the price and interest. The only questioil if lion. these mat- 
ters are to be brought for~vard.  I f  the defendants state a sale 
in the ans~ver, showing that the property is no longer liable to 
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the plaintiff's equity, t h r  tlie Court must ascertain and drrlarc 
the fact, one way or the other, as a ground of a decree, s i t l~cr  
for the slave or for the value. But the Court can ~ n a k e  no 
declaration in the decree of a fact which is not in issue ill tlls 
pleadings, nor pay any respect to evidence (if such it inav be 
called) touching such fact. I n  the present case the bill does uot 
allege the sale of any sla\ es, as it did of the land, and tlie answer 
is also silent upon tlie subject. The Court could uot, then, find 
that the slaves had been sold, and the decree necessarily pro- 
ceeded upon the presumpt io~~ that they had not bern. Neithrr 
party, homercr, was precluded from bringing forward the mat-  
ter, notwithstanding tlie silence of the pleadings upon it. But 
that must be in some way which will enable the Court to have 
the fact ascertained; which, when the pleadings do not form an 
issue on it, must necessarily be by an  inquiry by the master. 
Such an  inquiry will be directed a t  the instance of either party, 
but ought not to be made unless upon the application of a party. 
The defendant might have thought it in his power and 
to be his interest to purchase both the slaves, and account (116) 
for hires rather than for the price he received and inter- 
est. I t  is impossible the Court can divine the m o t i ~  es which 
may actuate parties, or how their interests map incline t h w  to 
act. I t  was the omission of the party not to attend to the draw- 
ing u p  of the decrec and not to ask to haxe this matter embraced , 
in the refrrence, and not an error in the Court not to declare a 
fact on the hearing which neither party alleged, or direct or 
not to direct an inquiry which neither party then wished or, a t  
least, moved for. 

Tlie decree is next complained of because i t  finds that no con- 
sideration appears to have bee11 piid b,y Hutchi r~s  lor  the lxild; 
whereas, in fact and truth, as the petition states, he paid a full 
price, and the same was proved in the cause. 

Upon looking into the evidence to which the petition refers, i t  
is found that  upon certain inquiries directed bv the court pre- 
paratory to the hearing, a witness-Utley-when under exami- 
nation upon an  inquiry on a different subject, namely, as to the 
value of the estates conveyed by the plaintiff's father to John 
Buffalow, states incidentally "that he sold the land to John 
Hutchings for  $100." If it had been competent to take that 
evidence on that inquiry, it  proves nothing to the purpose. One 
who sets up  the defense that he is a purchaser murt show that he 
paid the price and took a conveyance before he had notice of the 
other party's equity. Tlie witness does not prove tlmt the ?rice 
was ever actually paid, much less when it was paid. The peti- 
tion, however, further states that the witness did so prow,  and 
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that the master, by mistake or inadvertence, omitted to set down 
his 31-ords, of which the party mas ignorant  hen the decree was 
entered; and for confirrimtion thereof it refers to the testimony 
of the same mitness before the master upon the inquiry under 
this decree itself. I n  this last examination r t l e y  states that 
Hutchins paid him $50 in money, and also paid three judgmcrits 
against him for a little more than fiftv dollars. I t  would not 
be nroner to omit the remark that this is not thc subiect of a 

L L 

petition to rehear. I t  suggests no error of the court as to the 
l a ~ v  or the facts disclosed in the decree. I t  seeks to correct an  

oriiission of tlie master or a mistake of the party, and 
(117) these are the subjects of a different method of proceed- 

ing. Moreover, the court could not take notice of the 
evidence last g i ~ e n  before the master, because it was not only 
irrelerant to the inquiry before the master, but related to a fact 
which was not then in issue, but had been already determined 
otherwise b r  the court. But if the evidence was competent and 
relevant, i t - is  not suficicnt and does not prove the fact sought; 
for the witness retains his reserre as to the period of the pay- 
ment, whicli might ha1 e been after suit brought or  after the 
decree proiloullced. 
-1 third objection is that the decree directs all account of 

waste. spoil or  daniagr to tlie land. thougli none such is charged 
3 

in the bill. 
Evidence was giren before the n ~ a s t r r  of nastc, in quffering 

the houses and fences to dccay and fall d o ~ m .  But, in point 
of fact, the mastcr liaa reported nothing therefor, hut only for 
the actual value of the ~ \ o o d  cut and taken away and used by 
the defendant, to the dalnagr of the land. I n  reality. therefore, 
the defendant is charged only vitli the profit or  gain 1n:tde by 
h im;  for nhicli, as one courertcd into a trnsttw for ihe plainti8. 
he niust be liable. But  it is not l)erceived nhr, in a case of this 
kind, an inquiry may not embrace waste comnitted or pmnitted.  
although not pa r t i~u la r ly  stated in the pleadings. I n  a bill 
against tlie owner of a particular estate to enjoin from future 
xTaste, or  to obtain an account for past xvaste, as such, tlie charges 
d l  be more specific as to the waste done or apprehended. But  
d e n  the object of the hill is to turn the party into a trustee for 
the plaintiff upon the p o u n d  of a fraud,  and as such to have 
an account from him, the allegations are not precise touching 
the profits and issues, improrelnents or  injurics to the property. 
A11 account of issues and profitsis asked. ~vithout going into ally 
bill of particulars, and under that general head it is usual to 
direct a reference as to the profits made or that might have been 
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made by the defendant, and as to permanent impsorcinents 
erected by him or suffered by him to decay, and the like. This 
decree does not go beyond what is usual in this respect nor what, 
in our opinion, is proper. 

The last objection is that the bill was filed by tlie (118) 
plaintiff, in the double capacity of heir at lam and admin- 
istrator of his father, against the defendant Buffalow in respect 
of the personal property, and against the defendant I3utchins 
in respect of the land. We are not prepared to say that this 
formal objection could in this case hare been sustained, if taken 
in due manner and apt time. But we need not decide that point, 
because it is clear tlie objection comes too late. An objection 
for ~nultifariousness must be taken by demurrer, and cannot be 
taken a t  the hearing. W a r d  v. Cooke,  5 Mad., 122 ; W?ynne I - .  

Callender.  1 Russ.. 293. I n  the latter case one of three defend- 
ants demurred, and his demurrer was allowed; while against a 
second, who insisted on the matter in his answer, there was a 
decree, after time taken by the master of the rolls to consider the 
point and inquire into the practice. But in our case the point 
is not raised in the answer, nor was it urged, o1.e tenus  even, on 
the hearing, and cannot now be a grourid for refusing to the 
plaintiff the benefit of an equity ascertained on the proof. 

Having thus gone through the reasons assigned in the petition, 
and finding none of them sufficient to impeach the decree, it 
inust stand. But as there is little doubt that the defendant did 
sell two of the slaves to a bom fide purchaser, and that they are 
now beyond his reach, we do not think it improper to recornmend 
to the parties to state an acc~uz t  u p m  the foetii~g of that sale, 
and, by consent, to modify the decree accordingly. The Court 
cannot judicially act upon that sale, but would be gratified that 
the parties should do so at once, instead of the one proceeding 
to process of contempt against the other. 

Wc do not find any difficulty on the exceptions. The defend- 
ant Buffalow excepts because the master charges him with the 
hires of the slaves said to have been sold by him, instead of the 
purchase money and interest. This is untenable ; for the account 
is agreeable t6 the decree, and the error (if one) is not that of 
the master, but of the court. 

The defendant Hutchins excepts, first, that he is not credited 
with the purchase money of the land and interest. It is rery 
certain the plaintiff's father received no part of that ])rice, 
and therefore this defendant is entitled to no credit as (119') 
against him. The matter is between the defendants them- 
selves, and the $aintiff has no concern in it. 
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This defendant also takes two other .exceptions: that he is 
charged too high a relit and that lie is charged too much for 
waste or damage. But these also must be overruled; for the 
report is fully sustaiiied in these respects by the proofs before 
the master. 

PER C ~ R I A X .  Decree accordingly. 
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WILLIAnI R. RUTHERFORD ARI) OTHERS v. JOSEPH GREEN 
AND OTIIERS. 

1. The act of 1523, c11. 1210 (Rev. Stat., c.11. 38, see. 5 ) ,  which de- 
clares that "no inheritance s11:ill desc2end to ;my person, as heir 
of the person last seized, unless such l~erson shzill be in life a t  
the death of the person last seized or shall be horn within ten 
months after the death of the llersoll last seized," applies only 
where the person last seized has died since the passage of that 
act. 

2. I t  is .;it least questionable \\lietlier the :idniiniatrntor of aii o:iiigce 
in a bond conditioned to convey land to the obligee and his heirs 
ran n~ailltain an action :it la\\- on the bond. 

3. In equity n valid contr:~ct for the conreyance of land is in itself an 
equitahle ronveyance. wllerel~y the person to whom it is given 
is regarded n s  the con~plete ovner, :und is entitled a t  any time to 
call for a convey:tnce of the legal title. 

4. Upon his death, iutest;ite, \\-ithont having obtained such legal con- 
veyance, his ecluitxble ownership clescmds to his heirs :it 1:rw. 
And no iirr;rngen~ent hy tlirl :rdministrntor nor receipt by him of 
the pen:ilty of the bond or of the ralue of the 1;irld can defent this 
right of,the heirs. 

5. A purc11:ise a t  :I sheriff's sale only transfers the interest of the 
debtor. wliatewr it may be, subject to all equitable as  well :is 
legal drn~:u~ds of other persons. 

(122)  
THIS was a sui t  in equity coliimenced in tlie Court of 

E q u i t y  f o r  RTTHERFORD, a t  F a l l  Term, 1839. After  answers 

X i  
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had been put in, rarious orders made and testimony taken, the 
cause was set for  hearing and transmitted by consent to the Su- 
preme cour t .  

The facts disclosed by the pleadings and proofs are set forth 
in the opinion deliyered in this Court. 

Bymm for plaintiff. 
A l e m n d ~ r  for defendant. 

RT-FFIX, C. J .  The bill was filed in Soyember, 1839, a ~ ~ d  tlie 
object of it is to obtain a conr-evance of four tracts of land 
adjoining each other, situated in the countics of Rutherford and 
Lincoln, and containing in the whole 740''$ acres. wliich tlw 
plaintiffs claim as the heirs at law of James Rutherford, de- 
ceased. I t  sufficiently appears in the pleadings and proofs that 
Jaines Rutherford died, in Korembcr, 1819, n ithout harinp. been 
married, and learing brothers and sisters, natiyes and residents 
of Scotland and subjects of the King of Great Britain, and also 
leal ing TTalter 13. Rutherford, a soil of Alexander I:utherford, 
one of the said brothers of the said James, vhjch  said Va l t e r  
B. was also a natire of Scotland, and came into this State and 
married here in the year 1816, and has ever since resided here 
without being naturalized; and that the plaintiffs are the issue 
of the said Walter R. Rutherford, born in this State, of his said 
marriage. 

The  bill states that i n  1818, James Rutherford, for a price 
paid, purchased the land in question from Joseph TVeir, , 

(123) who nTas then seized of it, as described in the bill and 
in a plat of survey thereto annexed, and that Weir  then 

execnted a pcnal bond for a large sum of money, with condition 
to be void on the conx-eyance of the land in fee simple by T e i r  
to Rutherford, or  his heirs, on request; that one Hogg brcame 
the administrator of the intestate Jaines in 1823, and came into 
posse~sion of his papers, and, among them, of the bond or arti- 
cles in question, and that upon some agreement or combination 
between Hogg and Weir the former deliyered the bond to the 
latter. from whom it has not been since obtained and hv whom 
i t  x a s  probably destrored. 

The bill then states that Joseph TTeir died in 18-78, leal-ing a 
midox- and sereral children, who are made drfcridnnts in this 
suit, and also that Joseph Green, another defendant, is in posses- 
sion of and claims a part  of the land purchased bv James Ruther- 
ford, but that if he has a sufficient conreyance for tlie same, he 
took it with notice of J. Rutherford's prerious purchasr, and 
cannot hold against the plaintiffs. The prayer is for a discor- 

88 
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erg and production of the bond or articles, and for proper con- 
reyances of the legal title from the defendants for the parts of 
the land, of which the title is ill tliem respectirely, and for 
general relief. 

The widow and hcirs of Weir answered together, and tlie 
defendant Green separately. Kcithcr answer adunits tile bond 
from Weir to Rutherford, nor any knowledge, if t h e  \va? ~ 1 1 ~ 1 1  

an  OIW, that  it  corered the laud in dispute. That  of the, TTl'cirs 
states that, as they understood and believe, IIogg, ar ad~ni i~iz-  
trator of James Rutherford, instituted an  action of debt b  gain st 
Joseph Weir on so111e bond, and that a colnpronlisc~ n.as lilade 
between them, on which Weir paid thc costs and iirade satis- 
faction to IIogg for the contract and took it u p ;  aud they sup- 
pose that may ha le  bee11 tlie instrunlent oil which tllis bill is 
founded, though of tliat they hare  no kuon7ledrz.e or i n f o r ~ ~ i a t i o ~ l .  
Those defendants further say that they hare  not been in posscs- 
sion or enjoynlent of any of the land claimed by the plaintiffs 
since the death of Josepll Wcir. and t h y  do not admit that thr  
plaintiffs are the llcirs at law of James  Rutherford. 

The answer of Joseph Green admits tlie plaintiffs to be 
Rutherford's heirs, as allcged by them, arid that  he was (124) 
seized of 640 acres of the land described in the hill and 
lying in Lincoln, which he claims in the follo\.vinrf manner: H e  
says that Joseph Weir entered into a recognizance which bound 
these lands to the State, upon which judgment was rendered, 
and the lands sold by the sheriff on an  execution thereon issued, 
and were purchased by one Samuel Green, v h o  took a sheriff's 
deed, and afterwards conveyed to this defendant, Joseph Green. 

Eoth tlie ansn7ers further state tliat before the conveyance 
from Sam~lel  tn ,Towph Green tlip l~laintiffs filed 2 bi!! u p m  thcl 
same subjek-matter against Samuel Grccn and the present de- 
fendants, the Weirs, in whic2~ there was a decree ill fa ror  of the 
defendants to that suit disnlissing the bill; and tliey pray the 
benefit thereof as a bar to the present bill. 

I t  may be as well to dispose of this last point at once bv men- 
tioning that  the defendants hare  failed to establish it by offering 
any former decree ill eridence. The truth is, thc answers are 
mistaken on that point, as we happen to remember that thc 
former suit alluded to was transferred to this Court for hearing, 
and that when it should have been heard, the counscl for thr  
plaintiffs found that for  some defect of proof 11e could not sus- 
tain the bill, and askcd l e a ~ e  to dismiss it beforcs tlw hearing, 
without prejudice, which was accordinqlp granted: mid then, i t  
seems, the present suit mas brought. Clearly, if the former pro- 
ceedirrgs were before us, there is nothing in tllenl that could 
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present an obstacle to the present bill; but as they h a w  not beeu 
read, it is suEcient to declare that the defendants hare  failed to 
eitablisll the fact stated in that part of their ansx-ers. 

rpoiflhe question of the riglit of the plailltiffs to inherit from 
Jaillev Xntlierford, ~vliich is made in  the alisver of the Veirs, 
the Court entertains no doubt. The facts are clear that tiley are 
the nearest relatioils of tlie deceased, w11o are citizens of the 
rr l i ted States, and that their father and all the brothers and 
sisters of the deceased are aliens. The matter of law is equally 
clear, as it was long ago decided in an ejectment brought upon 
the demises of the present plaintiffs. R ~ r t h e r ~ f o r d  1 % .  lTTolf, 10 

S. C., 272. I t  n-as there held that the act of 1801 re- 
(12 5 )  mained in full force, notwithstanding the general canoils 

of 1808; and to that may now be added the legislative 
sanction, by the re-enactment of both those acts together, in the 
Revisal of lb36. 

A question might hare  been made between the plaintiffs them- 
selves ~vllether some of them can claim parts of the land as h i n g  
coheirs with the other plaintiffs. All of them a re  e ig l~t  in num- 
ber, so that it is probable some of them might not have been 
born before the act of 1823, ch. 1210, went into operation; and 
as to those born after, a plausible objcctiori might be raised that 
they were not heirs. But we think there nould riot be much 
difficulty in the point, had the facts been stated to raise it. Be- 
fore the act, all the brothers and sisters, although some of them 
were posthumous, would be admitted, as they came into life, to 
iiiherit. C'utlnr 1.. C'utlnr, 9 S. C. ,  324. This the statute of 
1823 altered by enactiug that no inheritance shall descend to any 
person unless such person shall be in life at the death o r  within 
ten months after the death of tlie person last seized. But we 
do not think the present case within that act, since JaAes Ruther- 
ford, the propositus,  died in 1339, and the descent from him was 
fixed by the l a x  as it existed at the time of his death. The act. 
if the words I\-ere doubtful, ought not to be construed so as to 
affect the right to lands pre\iouslr descended. But the lan- 
guage in this case is all future : "No inheritance skill1 descend 
to any person ullless such person shall be in life." etc.; which 
clearly slion-s that its prorisions are altogetlicr l)rospective and 
do not embrace the case of a descent fro111 a person before that 
time dead. TTe think, therefore, that all the 1)laintiffs are enti- 
tled to a conregarice if any of tlieln are. -1nd nr liavc, accord- 
i n g ] ~ ,  next to consider whether the plaintiffs have made out a 
case for the relief the)- ask, and we are of opinion they hare.  

Three witnesses establish the existence of the bond from 
Joseph TJreir to James Rutherford very clearlv. One of theni- 

no 



N. C.] J U N E  TERM,  1542. 

Francis Alexander-states tliat at the request of those parties 
he surveyed the lands which by the bonds Weir obliged hilliself 
to convey to Rutheford, and he identifies i t  by annexing the 1)lan 
of survey to his deposition, ~ r h i e h  survey he says was 
inade before the bond was executed, but with a view to it. (126) 
This witness further prores that after the death of Nuth- 
erford, Hogg, as his administrator, brought an action against 
Weir on the bond, and that after it had pended some time, Weir 
paid to Hogg, in bonds oil other persons, .the ralue they set on 
the lands, and Weir took his bond up and probably destroyed it. 
Under such circumstances we cannot hesitate to declare that 
there was a valid agreeilier~t i n  writing, whereby Weir mas com- 
pellable in this Court to convey tlie lands described by the wit- 
ness to Rutherford arid that  i t  remains in  full force. I t  is true, 
the plaintiffs do riot give precise evidence of a particular p r i c ~  
paid, or  other valuable consideration moving from Rutherford. 
But i t  is sufficiently shown that  there were pecuniary transac- 
tions between those persons, in the course of which a treaty 
for this purchase arose; and when this covenant or obligation 
was subsequeritly given, the inference is a natural one from the 
course of dealing that i t  was founded on an adequate considera- 
tion, which inference is to be deemed the stronger against Weir, 
from the fact that he unjustly, as against these plaintiffs, pos- 
sessed himself of that instrument so as to deprive them of the 
power of using the instrument itself as evidence of the consider- 
ation which Rutherford had giren. H ~ n d e r s o n  1 . .  Hoke,  21 X. 
C., 147. And this is more especiallv a fa i r  inference since, dur- 
ing the litigation with Hogg, Weir inade no pretense that the 
contract was voluntary, or not founded on a full consideration, 
but actually paid to Hogg the full value of the land as estimated 
by them. 

I t  was faintly, indeed, contended oil the hearing that this obli- 
gation was a personal contract and tliat the adniinistrator could 
maintain an  action on it,  and that therefore the paynirrit to 
Hogg and canceling the instrument mas a discharge of it. In 
the first place, it may be questioned whethcr tlie personal repre- 
sentative could have an action on the b o ~ ~ d .  Shep. Touch., 171 ; 
T l ~ r o u ~ e r  1 ' .  McEnt i re ,  20 N.  C., 493. But if he could a t  law, it 
is the settled principle of equity that a ral id contract for  the 
conveyance of land is in itself an equitable conveyance 
whereby the person to mhoni it is g i r e i ~  is regarded in (127) 
equity as the complete owner, and is entitlcd at any time 
to call for a legal conveyance. wherrbp he may become legal 
owner also. W a r d  I > .  I,pdb~tt(v-, 21 N. C., 496. That  equitablr 
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ownership descended in equity to tlie present plaintifis, and of 
that  inheritance no arraligement between Weir and Hogg could 
defeat them. 

Another objection taker1 by tlle defendant Green is that he is 
entitled to the protection g&-en to a purchaser nitllout notice. 
This is founded on the eriderice of Samuel Green, under a con- 
veyailce from uhom this defendant d e r i ~  es title. Hc states that 
he became the purchaser of the land at a sale made b ~ -  the Sheriff 
of Lincoln on the execution in fayor of the State against Joseph 
T e i r .  as set forth in the alisncrs, and that at the time he 1)ur- 
chased he paid the purchase money and took a conveyance l'rolu 
tlie sheriff. H e  had no knowledge ~vhatevcr of an7- c l a i~n  but 
ITeir's to any part  of the land. If this were truc, and if also 
it formed a defense to the bill, in point of Ian-, n-c could not 
act on it i n  this case, since it is not rrlied on or in any nlanner 
brought fornard  or hinted at in the ansver, and the deposition. 
being to a matter not i n  the issue in  the cause, cannot be re- 
garded. But if the ansn7er had stated the point in the most for- 
nial manner, it n o d d  hare  been ineffecruai, inasi~iuch as 1~ hold 
that  a purc2iasc at a sheriff's sale, like every other a ~ ~ i p n ~ ~ l e n t  
by act of l av ,  only transfers the interest of the debtor, nhat -  
eTer it may be, and in the state it is in,  subject to all equitable 
as nell  as legal demands of otlier persons. Drtdiey r.. role, 21 
S. C'.. 429 : F1ee111nn c .  Hill, id., 389. 

The plaintiffs are therefore entitled to the decree establisIiing 
the agreement, and that the defendants s e~e ra l ly  conr-ey to tliein 
the parts of the land of which they are respectirelr seizrd. 
What those parts are we do not clearly perceive upon the plead- 
ings or plat. I t  is stated that the defendant Green purchased 
all that part of the land ~ ~ h i c h  lies in Lincoln County, and that  
i t  contaiils 640 acres; but the part thus claimed by hill1 is not 
distinguished, either by laying down on the plat the line h- 

t~veen the counties or  otherwise, and hence all inquiry on 
(128) that point must be made. The costs of the inquiry and 

also all other costs, as between the plaintiffq and the de- 
fendant Green, must be paid by h im;  but a. against the other 
defendants, the heirs and widow of TTeir, the plaintiff doer not 
recover costs. 

TTe must not omit to notice that the defendant Grren states 
in his ansnm that before tlle commencement of this suit he had 
sold to different persons more than four hundred e c r ~  of tlie 
land. H e  has not, liowerer, specified the parts or  persons, nor 011 

the hearing offered c~ idence  of such sales, nlucll l e v  of con- 
veyances, and therefore we cannot proceed upon the supposition 
of the existence of them. I f  the fact be as stated, it nil1 be for 
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the plaintiffs to take their remedy, as they may be advised, either 
by adopting the sales and receiving the price from the defend- 
ant, or  by bringing in the purchasers and claiming the land. 

The plaintiffs declared entitled to recover, and inquiry ordered. 
PER CL-RIAM. 

Ci ted:  T'annoy T. N n r t i n ,  41 N .  C., 172; Mills  z'. Abrarns, ib. .  
460; Giles v. Palmer, 49 N. C., 387; Cowan 2). Tl'itkrow, 111 
N. C., 311. 

JOSEPH L. SIJIJIOFS r. SPIER WHITAKER, EXECUTOR OF JESSE 
H. SIJIJIOSS. AND JAJIES HALLID.IT'S AI)MINISTK.~TORS. 

1. A court of equity will coinpel the executor of an insolvent testa- 
tor. wlio i.: pr'osecnting :I chriin for money which had bren held 
11y liis testator as ;I truqt fund, to permit the cestrti gzie t r u e t  to 
recrire the niolley ; and thr executor will i~ot ,  by so doing, inalr~ 
hiinself linhle on :~ccouut of that fund to the deinnntls of other 
creditors. 

2. A\ creditor c:~rniot. in :I bill :~g:linst an executor for an account in 
hi\ o ~ r n  name xnd for liis o?o? benefit. make another creditor a 
1,:rrty defendant nnc1 t onrpel him to desist from ]~rosecuting his 
\uit at lnv nqninit tlir rsecutor. 

3. Such n bill 11i:ry Ile filed by mry creditor in be11:rlf of l~inlself and 
(111 or the rcst of thr cwditors ngaiiist :\I] executor for : ~ n  uccount 
of assets ; :uid after such :~ccount is dec.reed. ilny one of the crecl- 
itors, on l ~ ~ t i t i o n  or on n~otion on :rffid:~rit. nlay obtain :In i~ijunc- 
tion against airy one or more of the creditors :~ttenipting to pro- 
ceed ng;~inst the esec.utor at  la^. A11 the creditors (on sue11 :r 
hill) ni;~y Ile coiu]~rllrtl to collie in :rntl llrore their debts before 
the nx~ster. and the :lssets will be lxritl in n course of lcgnl ad- 
n~inistr:ition. 

THIS mas a bill filed in HAI~IFAX Court of Equity, a t  Spring 
Term, 1841, in his own name against the defendants Spier Whit- 
aker, executor of Jesse 11. Simmons, deceased, and Redding J. 
Hawkins and liis wife, administrators of Jainrs Hallidap, de- 
ceased. At Fall  Term, 1842, the defendants Hawkins and wife 
filed their demurrer to the bill, and a t  Spring Term, 1842, his 
Honor, Se t t l e ,  J., presiding, the demurrer was overruled and the 
defendants Hawkins and wife ordered to answer ouer. From 
this interlocutory decree these defendants, by permission of his 
Honor, appealed to the Supreme Court. 

The nature of the bill and the grouiids of the demurrer are 
sufficiently stated in the opinion delivered in this Court. 
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(130) TIThit trX~ei  for plaintiff. 
C. F.  X o o r e  for defendaut. 

DASICL, J. The plaintiff, creditor of the testator . J e w  H. 
Sinimol~s, has, in his 01~11 iiaille and for hi< on11 heliefit, filed 
this hill apil iqt  t l ~ c  earcutor of tllc wid .Jeq*e for ail accoulli of 

r 7 t l ~ e  ti,sets. eti.. I lie adlii~iiistlxtorb of J a l ~ ~ e a  IIdll icla~,  aliotlier 
creditor, are niade ])artier defmdaiits. The bill (ill addition 
to the debt due to tile plaintiff ill hi5 on 11 right) allcpes that tllc 
plni~itif? nns  nia,tcr in c l ia~~cerf  for Hdlifax C o u ~ ~ t v ,  aiid that 
Jcise, the defel~dailt's testator, had acted a. his deputv 111 the 
wid  office, aiid iii that cl1arac.tc.r l ~ n d  l m ~ t  to nilc Jamc, Sim~nons  
$300, a sum of monev belo~igi~ig to the said ofire. :riid th3t the 
executor of the 'aid Jesse had a large demand against the said 
James and had obtained a jndgnlent against hiill for i t ,  iiirlnd- 
ing the particular bum belo~~eil lg to the master's office, borron~cl  
by the said James as aforesaid. The bill further states that tllc 
estate of the said testator is insolvent, and that tlle administra- 
tors of Halliday are prohecutiug their claiili by an action a t  Inn 
against the executor of the enid Jesse, and that thc plaintiff i. 
apprchcnsire that tlic wid  adininistrator~ nil1 obtain a jndp- 
incilt and subject all tile as>+ ill the 11a11d. of tlw ~ W L ' L I ~ O ~  of 
the said Jesse and also the sum due from James Siimilonq, ill- 
clilding t l ~ r  money borrorrcd by him from the master'c ofice, 
hkfore he ( t h ~  plaintiff) van1 put liis claini iu a siti~atioii to 
receire ally part of the said assets. The bill prays a dccrce for 
ail account against the executor of Jesse H .  Simmolis, m d  that 
the assets be brought into court and distributed; and it prays 
that tlle court will enjoin Halliday's administrators from pro- 
ceeding at la~i- .  Hallidav's adin i~i i s t ra tor~  demurred to the bill. 
The court overruled the deiliurrer, but allowed the said adininis- 
trators to appeal froin the decision to this Court. 

First. As to the $300 and iutercst money received bv Jaiues 
Sim~lions, the deniurrcr admits that it n ~ s  trust illoney,diich 
belonged to the plailitiff's office and rrhich the deputy, Jesse, 
permitted James Simmoils to take and use. That  money, with 

its interest, the executor has not ar vet colltcted. He,  i t  
(131) is true, has obtaiiied a judgment against James Simrnoris 

on account of debts due his testator's estate, which in- 
cludes this suin of $800 and interest. But as this trust fund is 
identified, we think that it beloiigs to the plaintiff and that be 
may rightfully pursue and take it, arid that the executor should 
pennit  him to rercive it. Tile executor cannot be made liable 
for the amount of this judgment as assets until he has collected 
i t  o r  has rlegligeritlv omitted his duty in collecting it .  -4s the 
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$300 a i d  interest nerer belonged to his testator., and it n as ill- 
eluded in the judgment by mistake, his (thc executor's) p r l l ~ i s -  
sion of the right owner now to take i t  can nerer. subject llii~i to 
any loss on the score of ne,l'g I e lm .  

Secondly, the bill does not charge that the adiililiistrators of 
Halliday are particularly endcaroring to subject the executor of 
Jesse H. Simrllpls to that  sum df nioney as assets ~~li ic11 daules 
Simmons obtained froin the ~uaster's office. The said adniinis- 
trators are only endearoring to obtain a j udgn le~~ t  at la11 for 
their debt and to subject such assets to its satisfaction as l w o p  
erly belong to the estate of the testator. This they had a right 
to do without being made a party to a bill like this or to he 
enjoined by any case made in and by this bill. Had  the plai11- 
tiff filed what is called in England the usual creditor's bill in 
behalf of himself and all or the r ~ s t  of the creditors against the 
executor for an  account of the estate of Jesse H. Simmons and 
had obtained an interlocutory decree for. w z  account tllcreupon, 
then he or any of tiw said creditors or  the executor might, by 
petition or motion on affidavit i n  the cause, have obtained an 
injunction against any one or more of the creditors who i~iigllt 
ha re  attempted to proceed a t  law against t l ~ c  executor. -211 t h e  
creditors would, after a decree to account in such a bill, be cou- 
pelled to come i n  before the master and prore their debts there, 
and the court would, on tlle report of the nlastcr being ~ ~ i a d c ,  
h a ~ ~ e  decreed the entire assets of tlle estate to be paid out to the 
creditors in a course of l ega l  administration. But that course 
has not been pursued by the plaintiff, and we think that the 
court erred in  overruling the demurrer of Halliday's adii~inistra- 
tors. This opinion will be certified, with directions that  
the decree be reversed and the demurrer sustained. See (132) 
Story Equity Pleader, 97, where the authorities on this 
subject are all collected. 

PER CURIAJI. Ordered accordingl-. 

Ci ted:  Mart in c. EZtrrding, 38 S. C., 6 0 6 ;  Wilson I - .  l , ~ i q l l ,  
39 N. C.,  99 ; washing to^^ 1 % .  N(xssiv, 41 N. C., 337 ; ll'cisltingto~r 
2.. E m e r y ,  57 N .  C., 38; ITTirds~co~.th I > .  Dnris ,  68 S. C.,  2.32; 
PT'nlton I > .  Penrson, S5 N. C., 47 ; Wilson 1 % .  IZynum, 92 S. C., 
724; Guilford 1 % .  Georgitr Co., 112 N .  C., 43. 
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JOHS T T X S E R  v. GEORGE KING. 

Where it appeared to the satisfiction of the court that at a sale of 
the  lain in tiff's hnd l ~ y  esecution the defendant agrred to pur- 
chase the.2and. and t l ~ t  the plaintiff might redeem it by paying 
the purchase money :~nd interest. and in consequence of this 
:~zreen~ent bidders mere deterred from bidding, q l l d  tlie land was 
-old greatly below its value: Held, that the plaintiff had a right 
to redeem by paying the defendant the purchase money and 
interest, and also rucl~ o t l~rr  sums as he niight owe him on a 
general account. 

THIS was an  injunction bill, returnable to September Term, 
1842, of JONES Court of Equity. At  the coming in  of the de- 
fendant's answer the injunction was dissolred, and the bill was 
retained as an  original bill. After various orders and the tak- 
ing of testimony, the cause mas set for hearing a t  Spring Term, 
1842, and then ordered, by consent of the parties, to be trans- 
mitted to the Supreme Court. 

The facts set forth in the pleadings and those established by 
the proofs will be found in the opinion delivered in  this Court. 

.John H. Bryan, for plaintiff. 
No counsel for defendant in this Court. 

DAKIEL, J. The plaintiff in his bill states that  he was 
(133) seized in fee of two tracts of land;  that  writs of execution 

mere issued agaiiist his property by his creditors; that one 
of the tracts was exposed to sale i n  1818 and the otlier in 1819 ; 
that  there was an  express agreement and understanding betwen 
him and t h ~  defendant that the defendant should act as his 
friend in bidding off tlie said tracts of land, and that he would 
bid thern off for the plaintiff, and not for hiinself, and that  he  
x-as not to keep or claim the same, but upon the plaintiff's pay- 
ing  thc said sums with interest the defendant was to claim no 
further interest therein; that  the said agreement was known to 
the people a t  the sale, and competition was thereby stifled; tha t  
the defendant purchased the two tracts of land for $190, a sum 
fa r  below the value of the lands. The plaintiff says that  he has 
in  rarious ways paid this sunz and all other debts and demands 
which the defendant had on him; that notwithstanding, the 
defendant obtained a deed from the sheriff and has brouglit a n  
action of ejectment to turn him out of possession. The bill 
prays for an  injunction and for general relief. 

The defendant in his answer admits that he purchased a t  
sheriff's sale the two tracts of land mentioned in  the bill, and 
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has taken a deed, and has brought an  action of ejectment. But  
he denies that  he made any agreelilent with the plaintiff to pur- 
chase the land for his benefit, or  to suffer him to redecm on 
paying the purchase money with interest o r  upon any other 
terms. The defendant denies that the plaintiff has paid or that  
he ( the defendant) has received p a p e n t  and satisfaction for 
the purchase money and other just claims which he the11 held 
against him. The defendant says that the plaintiff is still largely 
indebted to him for moneys adranced before the sale of the land. 
The defendant has been permitted to put i n  a supple~ncntal an- 
swer, and in it he states that  the equity of rede~nptiori of the 
plaintiff (if he had any) has been sold by the sheriff undcr cxe- 
cution, and that he (the defendant) became the purchaser for 
the purpose of putting an eild to this suit in equity, and 11ot be- 
cause he admitted or beliered that the plaintiff had an  eqnity of 
redemption in the lands. 

There was a replication to the answer. (134) 
As to the matter stated in the suppleniental answer, 

it  is  unnecesrary to inquire what would be the effect there- 
of if established, because the defendant has csliibitcd no proof 
to sustain it. Secondly, as to the agreement stated ill tlic bill, 
that  the defendant was to purchase the lands and let tllc l~lni~lt iff  
redeem, i t  is  prored to the satisfaction of this Court by the 
dcposition of many witnesses that the purchase was made for 
the benefit of the plaintiff, and that  he was to redecw~ on rcpny- 
iiig the purcl~ase nionep and interest and also any halance that 
might bc due tlie defe~ldnnt 011 a settlenient of t h i r  accounts. 
On this agrecnin~t  11ei11g made i i non .~~  to tllc 1)s01)1s attsnding 
the salr, two persons-Jarman and IIarri;;o~l-dc~sisted from 
biddinq for the land, and thr  dcfcndant w r s  permitted to pur- 
cliase lands worth $450 for the small s u n  of $199.20. 'Fhc case 
made bv the bill mrd that cstablis2icd bv tlie proofs rar ic i  in 
nothing but in tlic muonnt of money thc plaintiff Tms to p:ty to 
redeem. The attenlpt in the defendant to set "1' a11 i~~rcdcc~i i -  
able title aftcr tl!s agreenwnt he cntcrcd into is suc11 1-1 fraud ns 
this Court mill rc~licre against. W c  think, :md so dwlarc, th'lt 
the plaintiff is entitled to r e d c ~ m  0x1 repaping the I)II~CII:ISP 
nionpy with interest arid any balance remaining dur on a rsncral 
account to bc takcn. 

neerep for the plaintiff that the defendant account. etc. 
PER CI-RIA.\I. 

c i t ed :  Ri(.lz 1 % .  Jlnrsh, 39 N. C., 398; I7trnno?j 7.. d r r r ~ f i t ~ ,  41 
N. C., 172; SIzrlhol7nncl c. I - o ~ k ,  52 S. C., 513, 51.2; Shi~7d.s v. 
Whitaker,  ib., 521. 
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Tms n::s a hill filed 111 O\ir  o\\- ( 'ourt  of Equity, at Fall 
Ter~i i ,  IS39, by the plaititiff agai1i.t tlie dr~ft~~itlnlit n -  I ~ I P  ;~di i i i~ i -  
istrator of Charles T1ioml)-on, who was the ndl~iinistw+or of 
Elizabeth T a r d .  rlainiirig that tlip plaintiff I r a q  olic of tlic d ~ s -  
tributerr of Elizabeth V a r d ;  that rile sa id  ( ' l inr lc~  Tllonilpxi 
owed liini, as administrator of tlic -aid Elizabeth. on a qettle- 
melit of his administration accoullts. at leait $500 ; that the wid 
C'harles had bought liis note, miiounltinq to ahont Al00, n i ~ d  thnt 
thc defendant, a:: administrator of tlie said Cliarles. had him~qli t  
suit 011 the said note, and p r q  iilc for a11 in ju~ i r t i o~ i  a ~ ~ ~ i i i s t  ~ J I P  

said suit mid also for an accuullt of tlic eqtate of tlic w id  Eli?]- 
beth Ward. To this bill the dcfe~ldmrt deliinrred hecnus~ lie 

admillistrator d e  bonis no11 of Elizabeth TTTard was a 1)artr to 
the wi t .  &It S p r i ~ i ~  T ~ r ~ i i .  1842, his TIo~ior. K i i f t l ~ ,  J.. l~rc i id-  
ing, the de~iiurrcr was orrrruled and tlie dc f r i i da~~ t  ordwed to 
ansx7er, from which interlocutory dccree the def~l idant ,  by pcr- 
mission of liis Honor, appealed to tlic Su1)reliie Courl. 

S o  counsel for plaintiff in this Court. 
J o h n  I T .  )?r?jtrn and .J. 51'. Brytrir for defendant. 

DAXIEL, J. The bill states that  Elizabctli Ward  died in 1886 ; 
that Charlcs Thompson became licr adnzi~iistrator; that  

(136) Thompson purchased a note n-liicli had 7r)cen given b r  the 
plaintiff for the sum of $100. Thomnwn died in 1SR8, 

 itbo bout making a settlement with tlie ncxt of kin of his inteqtate, 
the plaintiff being one of them. The bill then cliarees that there 
was $500 residue of the estate of Elizabeth Ward in the hands 
of Thonipson at his death;  that the defendant as adniiriistrator 
of Thoml-~son has obtaincd judgmrrrt on the said  not^ of $100 
and has i s s u ~ d  execution on it. The plaintiff alleges in liis bill 
that he as one of the next of kin of Elizabeth XTard is entitled 
to at least $100 out of the said assets ~vhich arp now in the 
hands of the defendant as the administrator of Thompson, n h o  
was the adniinirtrator of Elizabeth Ward. The hill nrars  for 
an injunction and also for an account of the estate of Elizabeth 
Ward. The defendant demurred to the bill, and for cause of 
demurrer says that he as administrator of Thonipso~t is not com- 

08 



IS. C.1 JUNE TERM,  1542. 

pelled to acco~mt to ally person but the adinii~istrator d e  h m i s  
?Lon of Elizabeth K a r d .  The judge orrrrulrd tllc delul~rwr,  
but corise~~ted to ail alq)cal on that p o i ~ ~ t  to the Suprnne  I'ourt. 

111 G'oorZc 1 ) .  ( ; o o d ~ ,  4 N. C., 684, i t  was decided that ail accoullt 
of the personal estate would not be dccrerd in faror  of the nest 
of kin of an illtestate without rllakil~g thc a d ~ n i n i s t ~ ~ ~ t o r  a party 
to the bill. This dccisioii has u ~ ~ i f o r i l ~ l y  been follonctl ill this 
State. The adlnil~istrator d p  boil is  tron of Elizabeth Ward is 
not a party to this bill. Tlw judgulcnt orerrulirlg tlw denlurrc~r 
must therefore be reversed, with costs in this Court. \CTllrtl~er 
the Superior Court will coutirlue the cause to e ~ ~ a b l c  tlir plaiutiff 
to obtain admi~listration and then ameud his bill may he a ques- 
tion for its co~lsideratio~l when the cause shall bc tliere again 
called. 

Ordered that this opinioii be certified to the court below. 
PEE CTRIAII. 

Tms caure was removed by consent from MOORE Court of 
Equity, at Fall  Term, 1841, to the Supreme Court. 

The object of the bill and the facts disclosed by tlw pleadings 
and proofs sufficiently appear in the opi r~io l~  delirered in this 
Court. 

Badger for plaintiff. 
Mendenh(111 arid Iredel7 for defendant. 

GASTON, J. The bill ill this case, wl~icli was filed on the last 
Monday of Augdst, 1836, is brought by Alargarct Tyson against 
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Jos iah  T ion a n d  Elizabeth A n n  Tysorr. I t  state.;, ill substance, 
tha t  the plairttiff i l l ter l l la~ried with Jos iah  Tlioriias ' rmon.  the 
son of tlie defendant Josiali  ; tha t  the plaintiff'. h u i b a ~ l d  has  
recently died, and tha t  the defendant E l izabe t l~  IS hi, only child 
and heir  a t  Ian-. It charges tha t  ill the lifrtinle of her  deceased 

husband one H e u r y  McIienzie conr e red  to h im a certain 
(138) t ract  of l and  i n  Xoore  County containing about 124 acres. 

adjoining the lands  of Archibald McBryde, Lanclilili Caln- 
cron and  S n e g n  N c D o ~ l a l d ,  and  of 11-liich the plaintiff i i  unable 
to gir e a more part icular  description, in rvhich t ract  the plaintiff 
is  entitled to h a r e  her  dower, and  tha t  her said husband dled 
seized of no other l and  whereof she could I>c endowed. T h e  bill 
fu r ther  charges tha t  tlie plaiiitiff ltas not been able to obtain the  
h e r  rr-hereunto she is so elititled, by reason of the f r a n d  i~rid 
mjustice of the defc~ldan t  Josiah,  f o r  that  tlic said Josiali ,  i n  
tile lifetime of hcr  liushand and  TI hen he \vas abscwt fro111 hnnle. 
obtai~lcd f rom the plaintiff,  nl io  had  possi-.sion of her husband's 
papers, tile deed of l\lcI<cllzie f o r  the land zo c o n r q e d ,  under  
the p r e t e n v  tha t  tliere v7aq some defect t l l ~ r ~ i n  and  upon the  
p r o ~ i ~ i i e  that  lie (tile said Jos iah)  TI ould procure fro111 Mclienzie  
a~ io t l i r r  dc .d  f o r  tlii w i d  l a ~ l d  ili o ~ d i r  to iliakc thc titlc of thc? 
~~la in t i f f 'q  1iu.band effcrtual: tha t  I l n ~  inq thus ob ta i~ ied  t h r  110s- 
s c ~ ~ i o n  of said deed ( v h i c h  lind not been regiutcrcd), the dcfcnd- 
an t  J o ~ i a l ~ ,  inbtead of fulfillilig tIlc l)roniisil so made, obtained 
f ~ o m  Jlr l<c~nzie a collyr.yaiicBe to hilliself n l  fcle .iliiple of ~ l w  said 
t ra r t .  ant1 eitllcr ~ u l ) l : r c w d  or d ~ - t r o ~ ~ d  tlw formpr d e d  a n d  
thc.reul~on r la i l i~ed to be tlic ab.olnti~ onliei* of tlic s l i d  lalid. 
The. 1 ) ~ a j e r  of tlw 11111 i q  that  tllc d e i ~ n d n l l t  .Jqsiall liia? be com- 
11c.llet1 to s u r ~ ~ i i d ~ r  to th(> othi'r d ~ f ~ i ~ d : l l i t ,  tlic il lfaut 1wir a t  larv 
of hcr  (1ccea-d husba~td ,  o r  to l l ( ~  quard in l~ .  ti~c' d ~ e d  so f raud-  
nlivitly -n]q)re-sed. in order  tha t  tlic, .anv Ilia) he replcte~wl,  or ,  
if the detd a f o r e 4 d  be destroxed. lila> bc, co lnpe l l~d  to 111ake 
uuto thc said i ~ i f a l ~ t  a proper  co1ircyalice of his leqal ti t lc in  tlw 
land c o ~ i ~ e x c d  t l l c rc l s~ ,  nlid tha t  the plniiitiii nlay llnrc ~ I P Y  

don-cr allotted tlwrein. a l ~ d  f o r  such other  relief a -  tlie plaintiff'> 
caYe rcqnire-. T h e  anrnelx of the infairt t l i ~ i ' i ~ ~ i t l a ~ ~ t  i s  ;II tllc 
a c ~ u s t o ~ i l c d  form, mbuii t t ing her  riqlltq to the 1)rotcction of thc 
r60urt. . 'The defendant J o 4 a l l  'I'ysoli i n  his an.ner does not ad- 
Itlit the death of the  plai~itiff 's Ituqhnl~cl, hi,- .;on, but qtate; tha t  
h i i  ra id 5011 T a r  lilarried to the, ~ ) lan l t i f f  i n  I S 3 1  or 1533, had by 

her  one child. the defendant Elizabeth, then left tlie S ta te  
(139) and  enlisted i n  tlicl l tnuy of the ITliited Stateb, a n d  in Au- 

gukt, 1834 o r  lb33,  \$rote a letter to the plaintiff. his rrife, 
and  that  s i i ~ c e  "there has  been 110 p o s i t i ~ e  a n d  certain account 
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of his death"; nlicreupon he prays  that  the plaintiff ('111:iy be 
held to the  proof thereof." The  m s n c r  fu r ther  i ta tpi  that  i n  
1831, before the marr iage of the  defeudant's son. the dcfendanr 
purchased two tracts  of land i n  Noore  County f rom I-lciirv 1 1 ~ 2 -  

I<cnzic adjoining cach other, one contaii~ilig 373 arrr.; and tllc 
other  one hundred a n d  t ~ r n i t y - f o u r  or one hundred a i ~ d  tn m t y -  
f i ~ c  acres. and  pa id  the entire purcllaie monev f o r  both. h n ~  111s 

boupl~ t  them f o r  his 0x11 uqe and  benefit ; that  i~l t tmdinq a t  wlllr 
suitable t ime thereafter, hllould hid sol1 l)t~lin\ c Inmqclf v, n. to 
deserre the  drfeudant 's a id,  to  secnrc to l n m  a 1)ortion of t h c v  
lands, the clcfclldant took t n o  se\ hral deeds f rom N c K n i i i e  fo r  
these t racts  and cauqed the one f o r  the smaller t ract  to he  mad^ 
i r l  tlic name of his son:  that  both the said deedq \rere delivered 
to the defendant. and  all this was done ~ ~ i t h o u t  his son's k ~ l o n l -  
edge and ~ i t h o u t  a n y  intent of rest ing a n y  title in  his said so11 
i n  the smaller t r a c t ;  tha t  af ter  his said son v7as ~nar r ie r l  tllc 
defendant built a good house O I L  the said t ract  and settled his  
son thereon, n11o resided there about t w l v e  111olitlls; tha t  i n  the 
~ r i n t c r  of 1832, the defendant bcinq absent f rom home, and  a 
inan of the  name of Smi th  being dcqirous of purcliasing both 
tracts,  the defclidant's son, i n  order to be enablccl to :ire S m i t h  
information rcsnectinz the location and  boundaries thereof. ~ ~ e i i t  
to  this defendant's house. to 1procur.e the deed of conleyance 
therefor ( h e  beiug then ignorilit  of the existence of two deeds). 
procured both the said deeds and  carried them home, rvherc the? 
remained unt i l  he aftern-ards n e n t  off aid enlisted: thnt  S m i t h  
did not make the  contemplated purchase, mrd defendant waq 
unapprised of the  possessioi~ of the deeds h a r i n g  been changed 
un t i l  a f te r  his son h a d  gone off. T h e  defendaut fu r ther  states 
tha t  the sale of the t n o  tracts h r  X c I h l z i e  h a d  h e m  made i n  
pursuance of a pov-er g i r m  to h im as a n  executor by the \ d l  of 
his  fa ther ,  Murdock i\lcI<cnzie; tha t  in the said deeds the sale 
was represented as  made b~ M c K c w i e  i n  his indir idual  capac- 
i t y ;  that  tllc defendant, being inforu~t .d b~ h ~ h i h a l d  McBrydc 
tha t  the deeds n e r e  on that  accoulit inr-alid, and  being 
informed thnt  they had  heen so rnliored to his son's (140) 
house. applied to the  plaintiff fo r  them mld obtained tllcin 
f r o m  h e r ;  that  i t  14 prohable he did on that  occa4on mention 
the circumstance of the defects in  thclll. Imt dcclarcq that this 
r w s  not done b r  n of iiiduceninit to act  tlie l)ossc~i".oli t l l r ' r~of .  
f o r  he belicrcd himwlf  c.lenrl~ entitled. to t11'1t l )os - i~* i io~l ;  tha t  
XcKcn7ie b e h p  tl~err about to r e l ~ i o ~ c ~  to L\l,rham:i, dcfellda~lt 
l ~ a n d e d  said dccdi to , J : n t ~ c ~ ~  D B r ?  dc, the .(XI of A\rcsl~ihnld Mc- 
Brydc, who p r e l ~ a r e d  ollc deed f o r  hot11 tr:~ct.: and had  tlic -alnc 
executed, and tliereupon, aq defrnd:nit iul)poii2;, the t n o  forun?r 
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deeds, which had nercr bee11 registcrecl, \iere surrei~dered, for 
that defendant has nwer  seen t h c ~ n  since, aud that in IS31 or 
1835 he sold and mnrcycd both the said tracts to Eliai  IIar- 
r111gto11. 

To thcsc answers there was a ge~lrwil rcplicatioii; and tlie 
l~ar t ies  proccedrd to take their ~)roofs. T'poi~ thrsr proofs tlir 
cause was heard at t h ~  last term, aiid in regard to thc principal 
i~iatters therein contro~erted betweru the parties we had no dif- 
ficulty in for r~i i~ ig  a decided opiilioii. I t  tlieii appeared to us, 
as it yet appears, that the dcfendai~t Josiah, beii~g about to 
settle his son upon his iliarriage, purchased the tract in question 
for him,  had the deed in  question made to h i m ,  reccived ill his  
behalf the delivery of said deed, and kept the same for him in 
tlie said defeiidant's possessioii u i~ t i l  January ,  1832. I t  may 
have been that the son was not preriously apprised of the deed 
haking been so executed llor ercn irlforii~cd that the purchase 
was made ill his behalf, but there is not the slightest evidence 
that  the deed was delirered to the defendant as ail escroT3. or 
taken by him under any declared intent that  it sl~ould not opcr 
ate to convey the title acco rd i~~g  to its inlport. Two vitncsqes 
present a t  the execution of the deed have been examiced, S e i l  
Calrieron and Henry  AlcKcnzic, of ~1711om the former prows that 
the deed was preparrd by h i i l~ ,  that it  purported to convey the 
land to the defendant's son, was delivered ill the witness' pres- 
ence and bv him attested. and the other testifies that a l t l~oud l  " 
lie does not remember to 757210111 the deed was made, 11p does know 
that the defendant stated at the time that  his son was about 

to be married and that he bought the land for  his son. 
(141) S o  defect is alleged to hare existed i11 this deed except 

that it did not purport to hare bee11 made by McTCenzie 
ill his capacity of executor aud bv virtue of the powrr given to 
him as such in the \rill of his testator. This was at most but 
an inforniality and would not render the deed innperatire, so 
that there is no hesitatioi~ in declaring that  ulrder the said pur- 
chase and deed the plaintiff's husband acquired the equitable 
title in the tract of land referred to in the pleadings, which, 
u ~ ~ d e r  our act of 1828, ell. 14, elltitles his widow to bc endowed 
thereof, and would also hare  acquired the legal title. s a w  only 
that the ceremony of registratioii was necessary to its comple- 
tion. I t  is also equally clear that this deed has been suppressed 
and destroyed by reason of the defendant's lmfair conduct in 
relation thcreto. His  answer almost admits i t ,  for it statcs that 
he might, when applving for McKenzie's deeds, hare  repre- 
sented to the plaintiff that he wished to have certain dcfcctq 
therein corrected, but denies that he made this allegation by may 
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of inducement for  tlie slirrcndcr of them, and he beliered I i i ~ ~ ~ s e l f  
entitled to the possession thereof; but it does not state that he 
clainled the surrel~dcr of his son's dred as a matter of right, nor 
that he made any other rel)rcwntatioil to induce illr surreilder 
of it. But if his answer had been ml explicit dcuial of tlie 1)lnin- 
tiff's allegation in this respect, i t  \iould h a w  hecw coritradirted 
by the testimony of two witnesses, S e i l  C: t l i~c~o~l  and S a n c y  
Canleron, who swmr that llc. applied to Mrs. Tysoll for this dred 
because of the alleged defect ill it ,  prof(&l~g to act as her friend 
and to hare  the matter rectified for her bellefit. T ~ P  destniction 
of the instrur~leiit when the nexv deed n as ohtailled fi-0111 McKen- 
zie is proved by James McUrydc. Tlierc ii no evidenrc of the 
conveyance alleged in the defendant's answer to Iixre been ~i ladc  
by him to Harrirlgtori before the filiug of this hill. 

I t  niay riot be amiss to remark that we do not think the ~ i e w  
taken of the main controvcrsv ill this case at all affcctcd.bv the 
testimony of the sereral witnesses who hare  bee11 examined toueh- 
ing the negotiation of the plaintiff's Inlsband with the Smiths 
for the sale of both these tracts of land and his obtaining 
the deeds for tlie purpose of ascertaillinq the location (142) 
and boundaries thereof. F o r  if wc give to this testimony 
the strongest effect which can he claimtd for it by the defendant, 
it  establishes no more than that  the plai~itiff's husband was t21m 
 ina apprised of his title by the deed ill his father's llands, and this 
ignorance camiot direst or impair it. 

I11 the defendant's answer the plaintiff is called upon for proof 
of her husband's death. T l i ~  answer ought to hare heen ex- 
cepted to as evasive arid insnficie~lt on that  point, and the de- 
fendant should hare  been made to answer as to his information 
and belief; but as this was not done and the fact of her hus- 
band's death ]lot admitted. it  was necessary for the plaintiff to 
offer proof of the fact. Fo r  that purpose the depositions of 
Malcolm Buie and Angus NcC'askill were read a t  the hearing. 
The first of these dcl~oses t h t  tile supposed decrased left his 
family, as deponent belieres, ill the spring of 1531 and has 
never since returiicd; that it is understood and heliered ill the 
lieighborhood that he is dcad; that  after he went nw?v it was 
reported that  the body of a drowned man was found at S e w  
York, and it was s11pposed to be Tyson's, but that it was after- 
wards reported (and that rcport obtained the more general cre- 
dence) that lie eirlisted in the army and died after gettin? his 
discharge. The other deponent states that it v a s  reported in 
the neighborhood that thc deceased elllisted in tlie :lrluy ~ inde r  
the llanie of Thonias A. i \ l e ~ : i ~ ~ d e r ,  and that the depoilcnt has 
seen a letter since he was e~rlistcd, part of which was written by 
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him. T h i s  testililony not b e i ~ ~ p  tmtirely sati.factorv a; to the 
fact  of the death or  as  to the  t i m ,  of it .  n e  deemed oursi~lres  
justified i n  directing a special inquiry in rclntioll thereto. a ~ l d  i t  
is uon reported to us  by the coi~iiiii+ioller :I- a fpct tha t  the said 
Thoina; is dead, and  tha t  he d i d  beforc the l:i\t l\lolldn- of 
,4uw.t, 1536. 

f n  this report ~ x r e p t i o ~ l ;  bait b c m  taken I) th" d ~ f ~ l ~ d ~ l l i  
Jos iah  Tyzon, firqt, f o r  tha t  the conlniisiioiier reccli~ ccl in  el i- 
dencc sulidrv paper;. c ~ r t i f i e d  fro111 the auditor', o5c.c of tllp 
Trea;ury of the Cui ted  State5 a. coii~muriicatioli.; t ?  that  0 3 c c  
f r o l ~ l  i t< accounting aqcnt-, not 11po11 oath slid n iiicli a1 e not 

idelice of thc fact. tliercin zct fo r th ,  and ,  iecond, fo r  
(143) tha t  these, if exidcncc, tend to 1)roTc the death of one 

7 .  I lmiias  A. Alexalider. tliereiu ~lalileil, a ~ t d  do liqt csrah- 
l i ih  thc identity of tli(> pcrion y o  l t a~ i i id  n lt11 thc hn.baiid 

of the plaintiff. \Ire do ~ i o t  1ic~;lt:rtc to confir111 tlic r q m r t .  not- 
wi t l i~ tandinp  the exceptioli. : for.  i~idcl~c.lidelitlr  of' thc liintters 
excepted to, t l m c  is sat isfar tory c r idc i~ce  to quplm-t thc fii~clilig 
of t l~t .  c.oililniisiol~er. I t  is l ) ~ . o \ d  by  X r .  Deher r r ,  tllc E c l ~ r c -  
s e n t a t i ~ c  i n  Congress f r o m  tha t  district,  tha t  ill 1-33 or  1834 he 
received a l e t t ~ r  f r o m  the  defendant Jos iah  T y s m ,  r c q ~ w ~ t i n g  
h i m  to apply to the P r e s i d m t  of the  T'nited Statrq fol the dis- 
charge of his  soil f r o m  the a r m v  of the rnited State3 because 
of his Ion7 state of health, and  conmiulncating therewith a letter 
f r o m  the  said T-son to the plaintiff. informing her  of his llaririg 
enlisted under  the feigned iianie of Thonias -1. & m l ~ d e r ,  of the 
place nl iere  he n7as stationed, of hi? ~ e r ~  bad Itealth and of hi* 
~ & h  to be permitted to retun1 l i o i ~ ~ e .  :md tha t  these letter5 n r r e  
referred to the W a r  D e p a r t m e l ~ t ,  n h e r e  the d g o i i e n t  hi. al~pliecl 
f o r  them arid has r e c e i ~  ed f o r  a i ~ s n  el- that   the^ cannot b- foimd. 
And X r .  Deberr7 fur ther  testifies that  a t  the  close of that  vs;ion 
o r  a t  the  conime~lcemcnt of t h e  nest cession of Congre;r the T a r  
Department  accounted to hi111 a; the  at tonlev of the plaintiff 
f o r  the balance of p a -  due to  her huqhand a t  his drat11 and for  
the ra lue  of his effects, sold a f te r  his  c1e:ltll iiiidcr tltc orders 
and  regulations of t h a t  Department .  Thi; t c~ t i lnnnr -  rwioyes 
al l  reasonable doubt tha t  could he entertained cli the qiiwtion. 

I t  is onr  opinion, therefore. tha t  the  plaii~tlff i.; elititlcd to  he 
endoved of the l and  i n  question. Ordinari ly .  coiutq of eqnity 
do not decree betvcen codefendants: hut it  qeelil- t9 us  that  this  
case falls n i th i l l  a n  established exception. \:'here :I c a v  is 
made out between defendants by eT idcnce ar is inc up011 the plead- 
ings and  proofs b e t ~ r e e n  the  plaintiff and  dtfendantq, i t  ha; been 
held tha t  "the defendant chargeable ha; a r ight  to i~!.ist tha t  he  
shall not bc liable to be made  a clefendant in  al~otliel. suit  f o r  
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t h e  qame matter  tha t  rlla: he tlit.11 dcridcti h c t m c n  hiln and hi- 
codefcnclant. and  the codefendant m a y  illslit tlint ll(> illall not be * 
obliged to institute arlotlicr s u ~ t  fo r  a matter  tha t  111:~- 

then be adjudqed bet\\ e m  tlic (icf(~lidalit>." ('11 ot11 l ~ ~ j  1 , .  (144) 
I I I ,  2 I .  a n  1 .  0 ,  1 .  'I'ht~ deciqio~l tliat 
the plamtifi' i h  elititled to 1u.r d o n e r  i i c ~ c e ~ s n i ~ i l ~  :~ f I i i~ i l .  t l ~  
riglit ot tlic l l i f a l~ t  defendalli. ~ L j ~ c i -  to tlie p l , i i ~ l t i f i ' ~  don t r. 
i n  tlic lalid ill queztioll. :illd, a ,  mi illialit, v e  i ' ~ l  it  onr clntr 
to I~rotect  her  rights n lii!e nr coi~iliel lir.1- to l)rr:'ci~ ill llcr d11;~. 
TT-c tllink. t l i ( l d " r ~ .  t h t  t l i ~  C ~ C Y ~ I Y ~  ~ho111d 1 ) ~  t l ~ ~ t  tlw (1-teiid- 
a n t  Josinll -lionid, li? a 1)ropc'r doctl, to he1 appro \cd  of I1r tlw 
clci.li of tlicx c ~ m r t .  cdolircy 11w lalid ill f ( ~ 1 ,  nirii  cm:,li:r~it- of 
n a l n r a n t r  agamqt 1lin1,clf n i~ t l  a l l  c*lnimiiic nnclrr h ~ u ,  lo tlw 
in fan t  dc~f~wclniit a. 1n11d nllicll i l l  cquitv bclol~gcd to the w i d  
infant 'q fa ther  a t  hi. d c ~ t h .  anel t l ~ r r c u l m l ~  n coiniiil~sictil -1loi;ltl 
iwne  to nq\ign the plaintiff llcr dovcr .  But  i l i i i -~ i i~ ic l~  a- tlw 
dlqtillct boluldarieq of the land do 11ot appcar  nl1011 tlic plead- 
ings. tllcre must first bc a rcfcrcnce to n.certain the sanle. Thr. 
calisc n i l l  hcl rctaillrd f o r  fu r ther  clirc~c.tionu n p l  the c o m i ~ ~ c  ill " .  
of thc report.  

P ~ K  CTT~I-131. Rcfrrence ordered accordingly. 

T F I I ~  cause r n s  trallqlnitttd by consrwt to the Supreme Court  
fro111 tlw Court  of Equit. of BI-RKE. a t  Spr ing  Term.  1842. 

The  facts  of the  case $re  sl~fficicntly v t  fo r th  ill tlw opinion 
delirered i n  this Conrt.  

II ISIEI,. J. T11e 1il:rintiffa Tvcrt. t n  o of n firm of nine part-  
n r r s  a,sociatecl to nor l i  the Br inc l lc to~w Gold Mine, ill tllc 
couirty of 13urko. BI- tllc articles of copartnerqlii~,. t h ~  plain- 
tiffs I Y ~ P  to I ~ T - c  o~lc-fourth of t h e  lirofitq of tlir  wid. miiiine 
operation. 7'11~ conipan;v, i n  the yenrs 1929  and 1430. eulplo-ecl 
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Butler to superintend and 01 ersee the busilless mld to receive all 
the gold made at the ~uiile. HC was to keep books tmd lnake 
entries i n  the same daily of the quantities of gold that  was ob- 
tailled each day fro111 the nline, and he mas :it the end of each 
~ w e k  to declare a dividend and pay the same reapectirely to 
each of the partners accordillg to tilrir sl~ares. The bill charges 
that  13utlcr duriug liis agc~lcy kept fraud111cnt accourits, and that 
lie has failed to accoulit and i ~ t r -  to tlielil (two of the nartners) 

L " 
the just sum rwcived by him for tlleir use; that he is in arrears 
to tliern $20,000, or illore. 111 snl)port of the abode maill charge, 
the bill proceeds to state, first, that f l ~ c  inine was one called a 
surface mine : that Butler had undcr him a 1,rime set of Ila~lds: 

that he worked them hard, 011 land unoperated or1 before, 
(146) and Ile rendered an arerage accouut of but two pelluy- 

weights of gold to the hand per day ;  that  his successor 
ill the agellcy the next year, with ail inferior set of hands, work- 
ing orer the sarile land and havillg but littlc fresh mining land, 
made from four to fire pennyweights to the hand per day. 
Second, that the defendant was possessed of but little property 
in  1829, when he came into their enlplojnlent; that  his wages 
from the conlparly and others up  to the fall of 1833 nras but 
$3,350. H e  then left t l ~ c  State for Red River, where, in 1836, 
he mas possessed of property to the amount of forty or fifty 
thousand dollars. Butlcr in his anslr.er says that  his books and 
accounts of the affairs of the company %ere kept llomstlp and 
correctly; that  all the gold made at the minc during his agency 
has been fairly accounted for a i d  paid orer to tlle company 
aqrceably to his undertaking. H e  dcnics all fraud. H e  denies, 
first, that the mining land on which he operated was in its prim- 
itive state wlleii he took possessio~~ of it, but he says it had been 
opcratcd on, as he bcliercs, in the spring and summer before he 
took nosscssion bv o1lcx l i~mdred and fiftv or two hundred hands. 
H e  st'ates that t1;e profits of the ~n i i~c ,  tlie TU-o years he had it in 
~)ossession were equal or nearly equal to that of his successor; 
that  the method of s a ~ i n g  labor a l ~ d  i~liproring niachinerv had 
become much bcttcr k n o m ~  ill tlir t i~l le of liis succc1ssor than it 
was in his time, and that c i r c i m ~ s t a ~ ~ c e  gave his successor the 
advantage. Sec.ond, hc states that wliilit he xTas a manager of 
gold mines in K o r t l ~  Caroli i~a,  he had six slaves and three thons- 
and acres of land;  that he xorked inines of his ow11 in coniunc- 
tion with others; that the 1)rofits of his slaves, rnine~, and his 

'own wages amounted to betneen fire and six thousand dollars 
ulp to 1835; that he is  now indebted $16,000. ~noiiey loaned- 11iui 
by persons in Burke County, which money he has laid out in 
slaves and other property. H e  denies that Ile has in his pos- 
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session property to the value stated in the bill. I Ie  says that lie 
has l i in~teen slaves of his own and twenty-three slares ill coln111o11 
with one Hall. 

The plaintiffs put ill a replicatio~l to the answer. (147) 
The testimony taken in tlie cause is very ro lu r i~ i~~ous .  

We hare  read it through arid give11 it our attentivr considera- 
.tion. I t  proves that persons were appointed by the coinpany 
and Butler to examirlr his books and acco~iirts as agent and 
receiver; that all his a c c o u ~ ~ t s  appeared to be correct; that- the 
plaintiffs were there present, and appeared to be satisfied. T h t ~  
plaintiffs have receired their sharce, of the gold according to 
said stateineuts in the books. Thc charge in the bill that But- 
ler had fraudulently withheld gold n l u d ~  at the mine which 
he ought to have brought into account is not supported by ally 
evidence which has been taken in the cause, and each and every 
circuimtallcc set forth in the bill to raise a prcsuniptioii agaiust 
the fa i r  dealing of Butler (and, which he had esplained in his 
ansmer) is by the tcstin~oiiy also satisfactorily cxplai~lcd, and 
the statements in the answer are completely supported by t l ~ c  
proofs in the cause. The bill must be dismissed with costs. 

PER C ~ R I A M .  Bill dismissed with costs. 

2 .  But if s11c11 111ist:1ke or :~ccide~it l)r not ~ I O I Y I L  t 11~  court nil1 ~iot  
gr;111t rrlicf nlmu :I Illerr ]r:lrol tlec1:lmtioll : ~ t  tilt. tinle of rse- 
c.~~tinr: the c.ollrept1lc.e tentling to n~oilify or alter the tern~s of 
cuch c.onr.ey:ruc.c, 

THIS cause was relilored by couseilt from tllc Court of Equity 
of CHAT HA^^, at Spring Term, 1842. tn the Supreme Court. 

The snbstancc of the pleadings and the facts offered in proof 
snfficicntly nppenr in the opilliori dclircred in this Court. 

IV. H.  H n y z r m d  for plaintiff. 
W n c l d ~ l l  and lrpdpll  for defendants. 

GASTOX, J. 111 tlw w a r  1797, thr late General Davir pur- 
chased from tlie trustees of the University a body of lands sit- 
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uate on Varnal's Creek, Chatliarn County, of which one William 
Hendricks had died seized and which had escheated to the Uni- 
versity for defect of hcirs. Soine short time previous to 6 J an -  
uary, 1810, having contracted or being in treaty n i th  h d c r s o n  
Crntcl~field for the sale of these landi, he caused a survey to be 
made of tliein for the purpose of ascertaining their extent and 
boundaric,s with precision, a i d  oli that day, by his attortley duly 
autliorized, he corireyrd the same by definite boundaries, as asrer- 
tairied by that  survey, but subjoined to this specific d(~scriptioli 
the followilig general words: "Including all the land ov-lied by 

the said Dar ie  on Variial's Creek and watc~s ,"  a ~ i d  de- 
(149) scribing it also as coiitaining by estimation 2,200 acres. 

I11 the deed the bargainor, for  himself and his heirs, cor- 
cnanted with the bargainee and his assigns to warrant and de- 
fend the bargained premises against all lawful claims under the 
fo l lomin~ nrovisos. r iz .  : ''Pro~.iclecl. necerthelass. that if the " 1 
above courses and distances should take in any lands held by ally 
titlr prior to that from which the said Dar ie  d e r i ~  ed his title, 
the11 tlie said Davie is not to be arcoyntahle for i t ;  proridern' 
u l so ,  that if the said courses and distances should not take in all 
the lands held or owned by the said Daric on the said Varnal's 
Crwk  and its waters, then the said Dar ie  is to con\ ey tlie saiiie 
to the said Crutchfield, his heirs and assigns forever." On 6 
February, 1810, Anderson Crutchfield. by deed of bargain and . 
sale, in consideration of the sum of $130, conveyed unto Stephen 
Chamness a certain tract of land on Varnal's Creek containing 
by estimation 150 acres, with special and defined boundaries 
"including all this tract owned by the said Crutchfield," and 
thereupon Chamness entered into the possession thereof. Eight- 
een years afterwards, in making certain surreys for laving en- 
tries on alleged or supposed vacant land, i t  was discovered that  
i n  the surrey made for General Davie the surveyor had by iiiis- 
take left out a part of a small tract of which Hendricks had died 
seized and which belonged to General Davie und?r the convey- 
ance from the trustees. Hendricks, it  seenis, had, on 17 Jmie,  
1778, obtained a grant from the State for a tract estimated to 
contain 213 acres, of an oblong shape, extending about 320 poles 
from east to west and about 190 from north to south. I t  was 
known that  the lines of this tract coniprehendcd vitlliu them 
an  older grant to one Whitehead, and that as to the ],art so 
corered it corireyed no title to Hendricks. I n  surreyil~q this 
tract as par t  of the body of lands belonging to General Davie, 
the surveyor ran  from the southeast corner of the TIendricks 
patent north 84 poles, instead of 190, and stopped a t  the sonth- 
eastern corner of the Whitehead patent;  thence ran west 320 
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poles nlong Tl'hitehetrd's liue to the back line of thr IIcndricks 
patent;  thence south and east to the beginniap. White- 
head's north line eqtended but 160, instead of 3-30 poles, (150) 
so that in fact TT'hiteheacl's grant left for Hendliclrs' 
patent a piece of about 100 aeres, of an oblong for111, lying be- 
tween the back line of Wlitehead's patent and the bark line of 
Hendricks' patent, ~ ~ h i c h  piece was overlooked by the surveyor 
and excluded froill this surrey. The conrepuce  from Crutcli- 
field to Chamnesc comprcl~clided all that part of the, IIendricks 
patent tllen ascertained by the survey to be without the Tl'liite- 
head patent, but did not corer the piece since ascertained to be 
v i thout  it nor make any reference thereto nor give any descrip- 
tion of the land conveyed other than n a s  to be found in i t< 
courses and term ~ n 7 ,  unless it be in the words hereinbefore liiell- 
tioned, "includii~g all this piece owned b -  the bald Crutcllfield." 
TYithin the courses and t e ~ w i i z i  of the deed to Cllailllies~ there 
are ulnwrds of 160 acres. 

111 1830, Jolln Cl~all~ric.ss filed this bill against C'rutchficld slid 
the l~e i r s  of General Ua1 ic, and 111 ir he alleges that in 1410, his 
father, Stephen Chal~~l~coo,  ~)urchased from ('rutcl~field the Flc~i- 
dricks tract of lnnd for $120 and took froin him a coli\-e\-allcc~ 
therefor, pursumg t l ~ c  courreb and distal~ces \\llicli, acmrcli~ig 
to the surrey recently nladc, Ivere suppo~ed to clilbr,lce,it : that 
at the time of mak i~ ig  wid conr-cyancc tllc pa~?ic.: \\(>re uiiccr- 
tain ~ r h c r c  tllc lmc* of tile, Hel~dricl,. tlaiat ncrc' ; t11:lt it n a i  
k11ov11 that  the qr:nlt to Hcudrickq cmered ;I l)nrt of \vhitc- 
head's larid, slid C'rntchfit~!tl n-as not n ~lllirg to p u r ~ n <  tiicS c.\~ur-cs 
of the grtnlt for  fear of qclling mow Inlid tl121n llc on ncd, xlid 
therc~lpo~l  it v a s  clapre\il> agreed bcltnecli the, lmltie- that 111~ 
said Crutchfield noultl ~nalic to t l ~ c  -aid Srrpheli 'I title fo r  all 
the l:md vi th in  t l i ~  11enclri~ks grant on 11ec1 by hi111 it the C O I I ~ \ C \  

called for in the deed did not collwy it. I l e  31-0 nlle~e;  tliat 
his father ha5 since co11.i q e d  to liilil :111 the land ~ - ) I I ~ I H  e l ~ ~ ~ ( I c d  

, . 
n i th in  the FLendrick~ r : ~ , t t l i t  11- ~ t a  1)rojic.l. !.our-t.. l 1 1 c ~  1)rarcr 
of the hill is that the ddewlants l1121y 1 r  c l r c ~ * t d  to roll\ c\ to tllc 
plaintiff tllc 1)xrt of the I l cndr i ck~  g r a ~ l t  n l i ic !~  i. not c201ilpre- 
hended n l t l ~ i n  the C O I I I  eya1lc.e to plainriff'q fa t l~cr .  7 ' 1 ~  llciri 
of General Ilavie. ~ r l i o  ar r  ~ r o ~ i r e \ l d n ~ t i ,  l l a ~  c 1mt HI  I I O  er 
to the hill. mld puh l i ca t io~~  is stated to have been ~ilade,  
and the hill is set donu to hcl lieard agai~i i t  tllenL cc l ~ i r r t ~ .  (1511 
Crutcl~ficld has allsnrwd, a ~ i d  in his a114nw doe5 1mi-  
tirely deny the agrccnleut ctated by the plaintiff; de311ie~ that he 
ercr  sold or i~~tcnelcd to sell to the plaintiff'b father anv other 
land t h m  that de.crlbed and colir-eyed in his ( t he  dcfcndant'q) 
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deed, and denies explicitlv that he excr promised at ally tirne to 
conrey any other or 111or.e land than the l a l ~ d  therein coilveyed. 
To t h i ~  answer there is a general replication. 

To entitle the plai~ltiff to :I decree it is ilccessarv that he 
should clcarlv e.;tablish that his father actually co~~ t rac t ed  for 
and purchased from tho defendant C'rutchfield the nhole of the 
land corcred by the Hindricks patent except \ \h?t  might be 
taken alirav by Whitehead's oldw eralit, mlcl that  by mistake 
the conryarlce made in executioi~ of that nell-uilderstood aqree- 
nieiit failed to coriform thereto. If a conreyancp or other deed 
is by accident or  mistake framed contrary to the iiitention of 
the parties in their contract 011 the subicct a court of equity, 
up011 the mistake or accident bcing established, will i~l terferc to 
prevent one of the partici from taking all unfair  advantage 
thereof. The allegatioils in the bill very iildistinctlv charge 
such a mistake, but rather seem to place the plaintiff's claim to 
relief upon the ground of a par01 promis'e of the defenda~lt a t  
the time of executing the colrrewrlce. I t  is clear, we think, that 
up011 that  g round  the bill callnot be supl2orted. The written 
executed contract must be regarded as declaring the wllole con- 
tract then made, and such proniises, if receirable at all. arc 
admitted merely as evidence tending to show the e q u i t ~ ~ ,  d ~ h o r . 9  
the conveyance, arising fro111 the misapprehension of the parties. 
Tt is exceedingly clear that  such ~vidence  is to he r~yardecl with 
extrerne caution, for otherwise the courts would violate ill cffect 
the rule, which they profess to hold sacred, that  the 01,eration 
of a deed or other writtell instrurncnt shall not be abridged, 
enlarged or altered by par01 testimony. 

The witnesses mainlr  relied upon to make out the plaintiff's 
case are Stephen Chanmcss and John  Teagne. The deposi- 

tions of the fornler hare  becn takcn twice, and of the 
(132) latter three tirncs by the plaintiff.;, and the represcnta- 

tions of each wi tne~s  gireii on these different csarnina- 
t iom are riot the same. In the first deposition of Chamness 
( that  of 1 October, 1832) he states that Crutchficld came to his 
house and asked witness if lie did not wish to purchase a piece 
of land which he (Crutchfield) had bouqht fro111 General Dar ie  ; 
that witness replied that he did, and thereupon Crutchfield re- 
quested witness to go and show him the land; that  witness said 
that he did not kriow e m c t l y  ~5-here the riqlit lines were, hut 
thought he knew them p r ~ t t y  neirr, and went with Crutchfield 
on the land, but showed n o  l i n r s  o r  rornerv.  The witness in  this 
deposition proceeds to state tha: in a few davs afterwards Crutch- 
field came again to his house to gire him a bond to make a right 
to said land, and sat down and drew a bond to make him a right 



to al l  the lands of D ~ T  ic vliicli l ay  bctniwi four  l i i ~ e i ,  viz., 
TTliitehead'r h e ,  Clia~~nic.ss' liuc a ~ i d  S t r n  art', t n  o l i l~er  : illat 
shortly a f te r  this Crutclifielcl came again to the ~ ~ ~ t ~ i i ' s > '  l ioiib~ 
to malie hi111 a deed, n lieu 11 ~ t n c +  obse11 ed t l ~ a t  lic ul~der\ tood 
tha t  he  (Crutchfield) Lac1 -old the lalid to . J o l ~ ~ i \ o ~ l ,  but C n ~ t c l i -  
field replied that  hc had H O T ,  that  he liad tlicir got 1 l r , \  t lcrtl  i11.l  

f0u11~1 011t ( i l /  f 1 1 ~  11i11 5 ,  i111d thcri' n-as lilore lu~icl a~icl h r t t r r  laud 
than  J o l i ~ l s o ~ i  had slion.cd 111111 ; that  n l d e  C'nltclifield n a. n rit- 
i ~ i g  the  deed he said h o u  Iic n uuld begill a d  dcscrihc rlw 1:111il, 
a n d  if the deed did ~ i o t  cox c r  land "described," Iic 11 oultl 
make the vi tness  a deed n inell n o d d  cover it ,  ~f tlierr n :rs 300 
acres ; tha t  n l t n e ~ s  told l~i i i i  lii-' ( the  wit~iess)  t l ioupl~t  thew were 
some older claims n i t l i m  those bou~ldaries ,  a i ~ d  Crutchfield rc- 
plied, if there n e w  all- of a younger date  thml D ~ T - i e ' s ,  he iold 
them all,  and  that  about the ycar lb18  or  1510, af ter  a suit n a q  

determilied n i t l i  J o l i ~ i ~ o ~ i .  Crutchfield mid the witness d ~ d  ru11 
round tlip bou~idaric. of Cru tchf i r ld '~  deed slid foulrd some Inlid 
iiicluded tliereni c o ~  crcd bx older titles, nliicli lie agrced to 
throw away, illid tlie h l u c e  n ns to belong to tlie TT itiies.. To- 
n a r d s  the close of the d e l ~ o s l t i o ~ ~ ,  it  i -  added tha t  t l ~ r  agellt f o r  
the plaintiff ~ x i s t n i g  tliat the ni tncss  bllould glr r tlie distniicoe 
of the f o u r  l i i~c* aholc  referrcd to, thcg a re  accordinqlr set 
for th,  and  a <  they a re  set for th,  co~nprehend tile 1 1  help 

of the land v h i c h  is dc5cribed i n  tlie IIerldricks patent.  (133) 
I r r  the subsequelit deposition of the same m t n r s s  ( tha t  of 
J Ia rch ,  1833) lie begi~is  with s tat ing tlini i n  1610 Crntclrfii~ld 
came to his 1ion.c a u d  -old hi111 a tract of land,  a ~ ~ d  t l ~ e ~ c u p o i ~  
he adds tha t  they r e n t  over to Jo111i Teague's, ancl tlwre Crntrli- 
field d r e n ~  a bol~il to make liilil a ti t le f o ~  a t ract  n 11icli lie had. 
bought of Gciicral Davie, b c g i m i i ~ ~ g  a t  a black oak a t  T l i i t c -  
head7? and  IIor~leday 'b comer.  tlit>licr. i~tc . ,  etc., f o l l o i ~ ~ ~ ~ g  t 4 ~  d c -  
sc r i p t l o n  o f  f i le  l i / n ( l  OI  I I e i ~ d r  l t  A,\' p t c ~ i l t ;  tliat 111. af tern n r d ~  
came to the ~ ~ i t n e s  :md took u p  the bmid and esciwtcd a dccd, 
saying if i t  d d  not corer tllc l and  "above described" that  11r 
~ v o u l d  make ariotlirr, and  tliat a f t c r x ~ a r d s  (but  he docs not s t ~ t c l  
xvlicu) he came a p a i ~ i .  a11r1 did not dcnv lie liad sold nitlie*. tlic 
land, but itatcd tha t  tlic deed did ]lot corer the lniid, m ~ d  tliat 
he meant to k w p  it. Tllcre is less \arialice betncc.11 .Toll11 
l'eagne's depo4tio1is. 1 1 1  tlielii lie states tliat Crutchficld alrd 
Clianmess camcx to liis lioi~sc, a. he ulrderstood. to d raw a b31id 
for  tit le to a p iwc  of laid \vliic.li thc, forliier sold to tlrt. lntlcr. 
Witness does I I O ~  l ) r ~ + ~ i d  to i ta te  ul ia t  ~ ~ c r . c  tlie contents of the 
bond, but while Crntchficld n-as xvri~ilrg Iicard Clia~ilne- 'XV, 

"I buy all  that  t ract  of limd lyillq hetwwn Stewart'; lilie, Wliitc- 
. liead7s line and J o h n  C'l~aii~iless' line, be it  more or less," ~ ~ l i c 1 1  

11 1 
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Crutchfield said, "I sell you all the land lying between those 
lines, but I mill not warrant against any prior titles." I n  one 
of his depositions he adds that  Chamness said the deed must 
begin at the black oak, Horneday's and Whitehead's corner, and 
Crutchfield replied, "At any corner where it is right," and in  
another he states also that  at the time Crutchfield remarked that  
he knew nothing of the quantity, quality or lines of the laud. 
H e  states that  afterwards he witnessed the deed; that he did this 
a t  Charnness' request; and we should certainly infer from the 
connection in  which he speaks, with respect to the execution of 
the deed and the promise of Crutchfield, that  the latter at the 
time of the execution l~romised that if the boundaries of the deed 
did not corer the land he had sold, he would make another; but 
in the deposition of 30 Judy, 1831, in answer to an express inter- 

rogatory from the defendant "When did 1 promise to  
(154) make another deed?" his answer is, "Several years after- 

wards." 
One other witness, Jesse Rosser, has been examined for the 

plaintiff, of whose testimonv all u e  can make out as a t  all rele- 
 ant to the case is  that whcn a surrey was had because of the 
disput(> between Johnsor~ and Stephen Chamness ill relation to 
their i~iterfering lines. wliich lilnst l l i l~e  1 ~ ~ 1 i  about thc year 
1818, he heard the defendant Crntchfield say that  he had sold 
to Chamness all the lailds that brloneed to General D a ~ ~ i e  which 
werc ]lot r o v r e d  bv older titlrs. at n-liich time the r i tncss  saps 
he n s s  h e t ~ w n r  fifteen a i ~ d  twenty-fiw ,wars of q e ,  and that in 
Fcl~rnary ,  IS31 (s inw tliis hill was filcd), llc 11(~wd defendant 
Crntchficld tell S tephm Chann~ess that he liwd sold to said Chaul- 
nesq all the land described in his depositioi~. the boundaries 
\ ~ l ~ c r e o f  he sets forth, and thcsc are the boundaries of the patent 
to ITendricks. 

TtTith respect to the last witi~ess, i t  is testified hu A. Fleininq 
t l ~ a t  hc is a man of had character and not entitled to credit. 
TT'ith rcspect to Stel~licn Chamness, i t  is testified bv Darliel 
S n ~ i t h  that  his reracit- on oath is not entirelv to be rclird on. 
The last ~vi t i~ess  also testifies that  he heard Stephrn C'hanlness 
qa-, in August, 1830 or 1531, upon occasion of said Cliamness' 
ii~quiririg of the w i t n ~ s s  v~hcthcr he had evcr heard C ~ ~ t c h f i c l d  
acknowledge that  he had sold all between Whitehead's and John- 
son's lines, that  lieither he nor Crutchfield knew aavt l~inq of 
f h i s  l~iece of land until within a year or two before that time, 
and X r .  Snipes, who was the agent of General Dar ie  in sel l i~~g- 
thc land to Crutchfield. who cansed it to be previously surreged, 
T V ~ O  had surveyed the land conveyed by Crntchfield to Stephell 
CKanmess a t  the time of the dispute of the latter with Johnson 
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which patent, it  is admitted, was know11 to cornpreliend land to 
which there was an outstar~di~ig superior title. 

P u t  his deposition out of the way and there is iio proof which 
can plausibly justify a court i n  ordrring thc conr-eyancc, to be 
corrected. Jehu Teague docs iiot pretend to k l~on  the contents 
of tlie bond, a i ~ d  if the conveyance which was executed and 
acceptcd as conforming to thc r cqu i r e i~~r l~ t s  of tllc bond did in 
t r ~ l t h  roriform thereto (and so we arc, bouud to Irrrsuiiie, until 
the contrary i i  shown), tllcre nould be no swuritr  for I I W I I ' ~  

rights if the solenm a ~ i d  autheiltir n l r ~ n o r i a l ~  of th& final agrre- 
rnnlt were to he sliakeii by the imperfect recollection of wit- 
nesses as to what passed ill thc, course of the iirgotiatioli. There 
is a r a p e  phrase, however, i n  t l ~ c  tlcctl, which ha!: b re~ i  seized 
on by the plaintiff as a circuiiistanw tending to support hi? rep- 
resei~tation of the contract. ,\fter the spccific description of thc 
lalid conr-eyed follow tlic words, '.iiicluding all this tract owned 
by the said Crutchfield." But tlw plirasc, is too equivocal to 
furnish a satisfactory foundation wl~cr t~on to build a11 argu:llelit 
either for  or against the plaintiff's colistruction. Tlierr is liotli- 
ing in the drrd to sho157 that hy the words "this tract" is intended 
the tract granted to Hrndricks. No f r c ~ c t  is before i~~entioned,  
and tllcre is iio dt~sigriation of the subject-mattrr of the conrey- 
ance other thari by its esti1natc.d quantity and its 11ictc.s and 
bounds. "This travt," therefore, can onlj refer to the piece of 
land so described, and the phrase camlot i~iiport  that more t l ~ a ~ i  
the land so described is conveyed or intsnded to be conwvrd. It 
mould seein rather (though this intcrpretafioi~ is iittle brtter 
than conjectural) to iiliply that  e l  en of the ln~ ld  compreliended 
within the metes and bounds described, the colir-cranre is to in- 
clude o ~ ~ l x  so much as is owned by Crutchficld. The truth prob- 
ably is that until the conveyance m7as made from Da \  ie's attorney 
to Crutchfield, he knew little of the cs te~i t  or boundaries of the 
land in respeot to which he and Chaniness n r r e  treating. It 
appears that he applied to Chamness for information i11 regard 
thereto, and the latter g a ~ e  it, but showed no l i n ~ s  nor corners. 

He does not pretend. to say that he pointed ont this piece 
(157) as constituting a part thereof. Upon the n hole c.1 idencc 

it is manifest that when the parties contracted and when 
the deed mas executed this piece was not considered as forming 
a part of the thing bought and sold. T t  was not regarded in the 
estimate of value. Nothing was paid or receircd therefor, and 
the attempt now set up  to obtain a conrcyance of it h w  no 
equitable foundation on which to rest. We think the bill ought 
to be dismissed with costs. 

PER C r ~ ~ a a r .  Bill dismissed with costs. 



1. 011 :I 11ilI  allrxi~ic t11;it tlitt 11I;iiiitiff's 11tq1~1es h111 1 1 t v i t  f o t ~ ~ i l r i ~ l y  
sol11 : ~ t  ] ~ l i l ) l i c  ;~~ ic , t io l l  ;~ l i t l  ~ i ~ i ~ ~ c ~ l i ; ~ s r d  tllc tlt\friltl;~llt 11iit101' ; i l l  
; I : ~ ' P ~ ~ I I I ~ , I I ~  i11;lt the 111;1iiltilf 111ight iwlof~i11 ~ I I P I I I  l)y ~ P ~ I ; I > - ~ I I X  t11(, 
1 i 1 s  I I I I  1 i i t  1 I I ~ I I I I I  tif s11~.1i 
; I ~ I Y W I I ~ ~ I I ~  l ) r i i~c ~ C I I I I W I I  1 1 1 ~  11t~St~i1tl;~iit \J-;LS rn;lI11(~11 to 1111r(,11:1sc 
;lt vt,i,y i i ~ ; ~ ~ l ? ~ l l i : ~ t t ~  111,iwq. :1iit1 l~r;iyi~ig that tlte ] ~ l ; l i ~ l t i f f  11e 11rr- 
iliittrtl to rcvlt~,ilt. tlir twlirt ~ . ; i n t i o t  11~eree for tllr 1)l;iintiff I I I I ~ C ~ <  

1111011 proof of  ;I (1istiilc.t : ~ g r ( ~ t n e n t  to redeem or upon ])lain eri- 
t1rtlc.c $ I S  l i t t t l l ~ c ~  ntl~-;itlt;lw t;ll;rll of tlle 11liliiltiff 01' itl~positioil 011 

lliiil. 

THIS cam+, a t  Spriilg Ttwii,  1842, of LII\.(VI 1 ('ourt of 
Equi ty ,  n x s  ordered, on the a f i d a ~ i t  of tlic defendant, to 
be trn~lynlittcd to the S l ~ p r e m e  Court f o r  hearing. (1;s) 

r 7 l l i c  fact* of tllr caw a r c  set fo r th  i n  the o1)inioil dclil-- 
ered i n  thi- Court.  

Rr * @ I s ,  ('. .IT. 'rllii w i t  is  brought fo r  tlic redeiliptio~i of 
thir twri  4: rx  es n-hicli the I~lailitiff alleges the defel ida~it  liolds a <  
a security 0111 for  tllc sum of $954 with the intewst  t l l e r ~ o i ~ .  

T h e  bill x7as filed i n  S o ~ e m b e r .  1S37, and i t a te i  tha t ,  bcine 
indebted to certain l)ersorls, tlic plaintiff, by  n u -  of i ccnr i t - .  
cour-cpcd to Robert H. Bur ton  scrcritl tract.. of 1:tiid and alio 
ten qlavei. upon t r ~ ~ s t ,  to ?ell and  out of the p roccwl~  of salc to 
satisf- tlic dcbts; t h a t  on 8 , ipr i l ,  1527,  the t rni tee offered tllr 
negroei fo r  sale and  .old them all f o r  cash. arid that  :tt that  sale 
tlic dcfelldant purchased a female s law.  nmlird Sncj. :iiicl her four  
children. J a n e ,  A h t l ~ o n - ,  Rachel and  Jeffc.r.olr c nllo arc, 111~11- 
tioned bv  liame ill the deed), and  a l w  t n o  otlicrs, I w a c  and  
Nar j - .  TI-110 n e r e  thc i w w  of said Sue. born aftel, tile meelltioil 
of the  deed of t rust ,  and tllat hc Fare f o r  tliem the quill of $934. 
T h e  bill charges tha t  the  plaintiff, findiilg tha t  he \\-odd bc 
unable to prm m t  a ialc of the rlegroes, applied to the defcndailt 
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to attend the sale and purchase the negroes, a ~ i d  that the de- 
fendant, nho  had long professed particular friendship for the 
plaintiff, agreed tliat he mould examine the propcrty conwved, 
aild, if lie thought it cqunl in d u e  to the dcl)ti, tliat he would 
advance rizoney to discharge the debts and takc a coli\cynice of 
the pro1)erty as a security; that accordingly the deftwdant, upon 
examination, was satisfied that thc property was good for the 
debt, and declared that  it should not be sacrific~d, hut engaged 
that he mould attend the sale, pay the debts by buying the prop- 
erty, and leave it in the plaintiff's possc~ssion until he should be 
able to redeem it,  nhich  IIoke declared he would not si)eedily 
press him to do. The  bill further charges that before tlie sale 
s e ~ e r a l  letters p a ~ ~ e d  bctvwn the parties oil thc s::bjc.c.t, nr,:! 
particularly tliat Hoke nrote a letter to the plaintiff wliich con- 

tained a distinct agreeliie~~t or1 his part  to bnv in thr  
(159)  property on thc terms set for th ;  tliat Hoke did attend 

the sale, and proposed, as had been aqrrcd, that  tile vllole 
property mentioned in the deed of trnst qhould he offtwd in a 
hniip and that he would bid thc amount of the debt, but that  the 
trustee declint~d to v l l  in that n i p .  and that t l ie~w~porl  t l ~ c  de- 
fendant applied to the plaintiff for his letter, before nientioned, 
and tore it up, sauing to the plaintiff tliat he would only be 
bound for such of the wgrocs as he might buv; that  the trustee 
then lbrocecdcd to scll the tnrclrc ncgroc,~, qf which fi7-e Twre pur- 
cliascd b r  other 1)ersonq. and the v r c n  bclfore mentioned were 
pi~rcliascd by the dcfnldallt as aforewid. The bill then charges 
that those sewn negrocs were x~ortl i  : i t  least $1,500, and from 
that  su11i to $2,000, and that smcral other per imr  who were 
prwcnt would haye pi1 ell l l~uch more for t2ic111 if tlicv had not 
luiderstood that the defendant was biddinq for the plaintiff's 
benefit and with a riew to allon7 him tinw for rnd~inption.  The 
bill further charges that in pursn:~lice of thc ngweiiicwt the plnin- 
tiff retained the posicssion of the negroeq from the ~ a l c  to No- 
wmber,  lS31, a t  which time the dcfnrdant took into his posqcs- 
qion those he had originallv 1 ) u r c h a d  a!~d two or three others 
~ 1 1 0  had been born in the intcrral, and that he has krpt tlicnl 
ever since, until they h a w  iircreascd to tlic uu~n?xr first men- 
tioned and yielded large profits. The  bill statcs that  althouqh 
the negroes sold for more than enouqh to Satisfy the debts 
secured bv the deed of trust, yet the ldaintiff was shortly after- 
wards obliged to scll his lands and all his other propertv to pay 
other debts, and that  he was prerented from applying for re- 
demption sooner by his  powrty.  

The answer states that the plaintiff mas largely indebted to 
manv persons besides those secured by the deed of t rus t ;  that  
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hare  beru omii~g to the conduct of thtx plaintiff h i ~ ~ r r l f ,  for the 
deftwdant qaid nothiilg of that i i~tci~tioi i  to ally 11crso11. H e  
also denics that the negroes brought lrsi from tlw I I K I ~ I I P ~  ill 
wliicli they were sold; for  all the chil t l r~li  of tlic n oltmn xT:':c'rc 
iold w p r a t c l y  excel~t the, four yolu~gcst, and they were too s111all 
to separate fro111 t l ~ c  illother. 'I'he anqwer furtlwr itatcs t l ~ a t  in 
.July, 1827, tllr defrllda~lt I)urc.l~ased a t  sheriff's sale a tract of 
land col~ta in i~rg  100 acres, beilig one of the tracts con\cycd in 
the deed of trust to Xi.. Burt011 and that nhereo~l  the plaii~tiff 
rciided, and that 21c aftern-ardr ( in ?July, 1628) purrhnscd a t  
sheriff's sale a tract of l a i ~ d  adjoining the a h \  cx, n.11ich n as sold 
as the property of J~IILC'S Sisoii ,  and that io f a r  from ally of 
thc said purchases being nmdc ill trust for the p l a i~~ t i f f ,  or fro111 
his clainii~lg any i i ~ t e ~ c s t  in the slaws or land, he (the plain- 
tiff), in January,  1829, wrotr and entered into an agrcwllent 
with the 'defendant for tllc owui~ation of those lailds IIV thc 
plaiutiff for three years u p l  n r in t  of $48, and for the k c  of 
the slarcs without charging the defendant anytl~ii lg for kerping 
the negroes or being cliargecl anyt l~ ing therefor by the def m d -  
ant, but that  the one party ~uight-give up or the other t a k ~  the 
negroes whenever they migllt rrspectiwly choose. 'I'lir anqwn. 
further states that the price given by the defclldai~t for the 
11cg1-ocs was a fa i r  and full ])rice at the time, and that t l ~ r  sale 
was fa i r  and open ; tliat the defclldairt had no use for the ncqroes 
until tlw latter part of 1331, nud tlwn s m t  for tll('i~l, and the 
plaintiff gaye t h e u ~  111) ~) rompt ly  aud without then setting up 
ally title or  interest in thein, or doing so a t  any tiitlcx a f t w  the 
sale, until onc or two i ~ ~ o n t h s  b ~ f o r e  tlie filing of thr  hill, late in 
1837, when he v a s  ilrducrd to apply for redeluption by the in- 
crease ill the family nnd the w r y  high prices of ~1it1 ' :c~ at that 
im-iod. 

To tlie answer replication was takcii, and thr~ partics pro- 
reeded to take volultlinous proofs. 

As cxhibits the plnii~tiff lmt in  his deed of trust to Burton, 
dated 20 Ju l s ,  182.3, and also a letter from the d e f e n d a ~ ~ t  to the 

plaintiff, bearillg date 11 Norcri~ber, 1827, in the follow- 
(162) ing words : 

+ (( DEAR SIR:-I hare  r ece i~~cd  ponrs by your son. I 
am really sorry that after so large a stretch as I hare  111atle in 
your property you can get no person tllat ~vi l l  do anything for 
you ill balance. T h a w  made a purchase in Sp:trtaitbnrg that 
1 iilust meet when I come honlr, as hlr. B., from \ ~ h o l n  I bought, 
is n~oving to Georgia. But still, with all thcse difficulties, if 
yon can get, as yo11 state, Mr. Robert Burtoll and two more to 
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join in,  I will be onc of them to t ry  and sa le  the property, rather 
than it shall fall a sacrifice 111 tile hands of those that nould 
in no case faror  you." 

I t  is not requisite to set out all the liumercmq deposition. taken 
in the cause, but only tlielr material partz. 

Hugh  L. Wilsou states that he was the crier at the .;ale, wild 
just as he Tvas goiiig to scll the ~~egroc,s, either the plailitiff or 
defendant called him to tlleiil, aud Hokc sald to *1bern:ltliy, 
((Cheer up, and do not be cast devil; that lle liad befriended 
hini, and xvas disposed to do it stlll. ,111 lit. 71 anted n as his on n ; 
to pay llim hls riioiicy :1nd tlie i1itere.t aiid takr hlr lieproei back 
a t  any time.'' H e  says he does not ~wol l c r t  that -1berriathy 
made any reply, and that he nerer heard ally otlicr cwnversation 
between the parties resprctiilg the negroes ; that Hoke bought Sue 
and three of Iier childrerl-the price Iic d o ~ i  ]lot recollect, hut 
thinks upxrards of $900, n l l i c l~  he did not comider a fair  price. 

TI'. 11. Black deposes that hr  n-as at t l i ~  sale, but does not 
know the nun~ber  or descri1)tioli of uegroes purclinsed by Hoke, 
nor the prices; that in passil~g about. citller before or after t h .  
sale, he came near AIberi~atllr- and IIokc, aiid heard tiw lxttrr 
say to the f o r l n t ~  that lle l~ced not hc n i ~ c x y  about the p ro lmty  
he had bought or n.as about to buy: that if it n7as sc~e l i  or 
eight or  ten -cars, so that lie got his luoiley a i ~ d  interr5t. it n-as 
all he wanted, n hich is all the n-itile+ k~ ion  s. 
S. J. Little states that he n as :it tlir sale, and that after the 

nepro 7~omaii :nid her childre11 had hw1i cried sol~ic time, 
Hoke. Abernathr and TTilsoii \{elit aiide ten or fifteen (163) 
s tepsand talked together, afrrlr n1lii.h they returiied into 
the company, and the uegroe- n c w  k i l o ~ k ~ d  do\\ 11 to Hoke. The 
nitiiess states that tlie rromail alid her five clllldren were .old 
in a lump, axid brought per1i:~p- t l~ rce  lluiidred or four or f i ~ e  
hundred dollar,, hut that he t ! ~ o ~ ~ g l l t  tlicy vere  vortll orer one 
thourand dollars. H e  sa: - tli:lt ill the evening lle a sk~r l  TYilson 
110x1- it happrlicd that this lot of iicproes 5old qo ~iiucll clieaper 
than the otlicr-, :111cl 11c rcplicd that  Holril liad bouql~t tlwiil to 
s a w  them for A I b c r i ~ a t l ~ r ,  n ho x i s  to ha\ i3 tllrwi upou pa.inq 
111) the Iiionr.? ;rud ~ i~ te rc s t .  

Samuel B. ,lhi11 uatliy s q q  that he is the -oil of the p l a i~~ t i f f .  
and that at tlic salc a U ~ ~ I T I  by t l i ~  liaiirc of Xiilco. \rho x:t? 
tllc huqbniid of t l ~ r  n-oi1ia11. \\a. l~nrc~li:r-id for o ~ ~ c  Dogharty, 
and that t l i ~  n~ i~ tc ' i .  aftel-. or tlit niiltrv. of t11c 11e\-t r rn r  af+c>r, 
Hoke applied to D o g l ~ a r t ~  to p u r c l ~ a ~ i ~  Iiini. I Ie  tlii 11 \aid 11c 
\ras to h a w  h o u ~ ~ l ~ t  lliiii :it tlic .;ah nit11 tlw i.c7it for tlw ~~la i l l t l f f ,  
who v a s  to rrdw1ii tl~c~ni at all\ tiiile a f t ~ r v a r d s .  ' il~d that Iris 
reason for not bu r  111g l\l,i~i?o wwi that 11c n.ei~t too Iiirrli. Dogh- 

1 I!) 



IS THE S U P R E M E  COURT. r37 

arty observed that the plaintiff would ncrer be able to redeem 
them, to nliich IIoke replied that he probably would, for, as he 
had faded ouce, he i~ngh t  take bvttcr care liereafter. 1)dgllarty 
was then in debt to Hoke and soon after confessed judguient. 
and subicquelitly Hoke did buy A h g o .  

'Four nitnesses, E. Daridson, A. XcCorkle, Mr. Little and R. 
A. D r e ~ a r d ,  state that llolie bid for i~lost of the ~ic~groes that  
were offered for sale, aud that  it n a s  understood 1))- tl1e111 and, 
tlicy think, tlw conlpanr, that there n a s  m n e  arral~gri i ic~~lt  be- 
tween Hoke and Abernatliy under whirl1 tlie latter v a s  to h a w  
some bmefit from Hokc's l~urchases and j~robably the right of 
rederi~ption. Abernathy requested Dariclson not to bid, as he 
wished IIoke to become the pu1:chaser. R l i e n e ~  c,r Holw made 
a bid it excited a remark ill the conipal~y that lie wai hilyil~g for 
dbernatlly's benefit, and that  such belief indured tlwse ~ v i t n ~ ~ s ~ s  
not to bid as high as they othervise \\auld, tliou;h they cannot 
state the prices a t  vhich  thc ]legroes sold that day nor. t l ~ l  lots 

in which they were offered, nor tlic ~)urcllasers; that Hoke 
(164) did not, as f a r  as they perceived, contribute to the belief 

thcy cr~tertaincd as to tlie purpose of his l ~ u r c l ~ a i e s ;  nor, 
as f a r  as they know, had he any knowledge that such an impres- 
sion at a11 prevailed; and they state t l ~ a t  t1w price of llcgroes 
was then rery  low, especially a t  cash s a l w  

On the other hand. Mr. Burton, v h o  made tlie sale as trustee, 
says that lie heard of no such understarlding between the parties, 
nor of an ilnpression to that  effect iri the company; that lnany 
of Abernathy's creditors were prescnt and bid, and that all the 
negroes, as well those purchased by Hoke as the others, brought 
full prices as negroes about that time sold; that  such was his 
opinion at the tilnc and the opinion gmerally expressed by others 
also. H e  states that  Sue had nine children, of which f iw l ime 
sold separately, and of those Holw bought two and that the other 
four vere  sold with their mother 011 account of their ages a t  
$632. The negroes were all sold in the order rcqucJted hy 
Abernathy; and when all had heen sold exccpr the last lot and 
i t  was found that a balance of the debts was to be r n i s d  cxwed- 
ing $300, lie requested that  tlie young ehildrn) ~110111d hc set up  
with the rnothcr. When sold they brought $301 inow t l im paid 
the debts, and that surplns was paid by Hoke to Bnrtoii and by 
him to Abernathy, in cash, or to his other creditor5 on his orders. 
and that subsequently lie ( the trustee), by the dirrctions of 
Aberriatlip, conrewd one of the tracts of l a ~ ~ d  wliich ~ . c~na ined  
unsold to oric Little, and the othe~., cwntainil~g 100 acres, on 
which Abernathp lived, he conreyed to Hoke, who 111d l~nrclmsed 
it at sheriff's sale. 
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('DEIR SIR :-I have u~iderstood s e ~ e r u l  people ha \  r i t  in  roll- 
templatioil to  t r y  to liurcEiase soiile of t l i ~  ilcproeq \ ov l i a ~  r here 
i t  I A\? 1 k i ~ n n  tha t  nece-sity will he iio n~ducclncnt  fo r  
yon to sell, I hope vou n i l l  ref ixin uiitil I >t.c m u :  I h a r e  iio 
doubt, fro111 the iuipro\ cment that  I h a r e  inn& nud expect to 
coiitinuc to make, that  application ~ v i l l  be 11i:idc for  this l i la~i ia-  
tion. I also nar i t  m u  to refram f r o m  vlliil: unt i l  11 qee you, 
~ ~ h i c h  p c r l - l a l ~  nlal  lint hc uiitil court. 1 11n\ r started a tl~re?ll- 
ing  inac.hine xh ic l i  I find n-ill be w r y  uqeiul i l l  makiue 1nm111r.c.. 
At this time tliercl i~ tho str:iv7 and  chaff of inore thnn t h r w  
hundred bushels of ~ v h e n t  lriilq v a t t e r c d  for  manlwe aiid roil- 
st:intly incrca.ino,. I <hall h a w  the tlii.r.hinq of inore than 
one tliousnlld b~~.licl> of nlic:~t this v a w i i .  

etc., R. -\. 
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Henry ( h i d e r ,  the11 t l ~ e  Sheriff of Lincoln County, proves 
that in July,  1867, he sold uuder sxc~cutions the tract of 100 

acrss on which the plaii~tiff lived to Holie for $599, and 
(166) that in July, 1828, he also sold the S ixon  land adjoining 

the other, and that Holie purchased it for  $302..50. This 
~vittless also proves the t:~o contracts betweni the plaintiff .and 
defendant, ~vhich follow, and that they wpre drawn hp the plain- 
tiff hiillself. The one i s :  

"&\n agreemei~t betweell J o l n ~  Hoke and Robert Ahernatl~y:  
Wl~ereas the said Hoke did, sollle time since, purchase a fmiiilp 
of negroes a t  public sale, f o r i ~ ~ e r l v  tlw property of said Ab-r- 
uathy, which negroes hare  continued with said ,Ibenlathy: 
Now hc agrees not to make any charge for lrceping them hercto- 
f o ~ e  or hcrcafter, but has the l ibcrtr  of g i ~ i n g  them up to the 
said Hoke at any time he plcases. And the said ITokc agrees 
to make no charge 011 tlie said Abernathu for the tinie past, nor 
for the time he niag let them stay with tlie said Abernathr~;  and 
the said Hokc is to take thein a t  any time he pleascs. 111 wit- 
ness, &., 18 February, 1829. "ROBERT -1nv1is \ T r r r ,  

"JOITS HOKE:." 
The other is : 

"Alrticles of agreeiiient made hetwenl Robert Aberllatliy and 
John Hoke, both of Lincoln County. The said Hokc agrees to 
let tlie said A2bernathy h a w  the use of the plantation and ma- 
chines whereon the said Abernathy lives for the term of three 
years, for which uses the said Abemathp dotli bind I~iniwlf ,  ete., 
to l)av to the said I-Iokr the sum of $48 annuallv. I t  is to be 
understood that the said Ahernath,v is to receire no compensa- 
tion for any improvements or  repairs that nlav be done on the 
plantation or huildiriqs ; and in case the said .Ibernath,v should 
die, the sainr use and pririlrges are to extend to his faniilv bv 
coniplpinq mith the abore terms. I n  witiws, el?., this IS  Fsb- 
ruarp, 1829. "RQBERT ARERV \THY, 

"JOHN HOKL." 

Tlic last delmsitioii which i t  is iiiaterial to state is that of 
David Hoke, who is a son of tlie drfendaut, and ha4 hcm 

(1 6 7 )  exainined on the part of the plaintiff to p r o w  the ndi~lis- 
sions of his father that the purchase was made to f n ~ ~ o r  

A2ben~athr ,  or  that he was to hare  the libertv of redcmnine them. 
The wit ims denies that he ever heard anvtliing of the kind from 
his father. and s a y  that his father s m t  him for the neqroeq in 
the latter part  of 1831, and that the plaintiff qare  them up with- 
out setting up any claim to them or riplit to redeem, and ex- 
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pressed tlie r i s h  tha t  the defendant nould  p u r c l i a * ~  Siw's o t : ~ t ~ r  
c3liildrcn f rom those TI-110 bought thrill, -o a.: to get tlir nliolc 
faillily together. 

I f  the Court  n e r e  a t  l ibc r t r  to dcrrec f o r  the p1ai11tifT i11101i 

a conjecture that  there IT as *omc f~. icndlv i ~ i t e n t i o ~ i  on the ] ) a r t  
of tlic d e f e ~ ~ d a ~ i t  to f a r o r  tlic plaintiff hx letting him h:17 e tlie 
use, u11o11 ad \  antagcous tc'rm., of kucli nrgroes ns Ii(1 lliiellt hn\ , 
o r  e l c n  that  lie liad the purpose of letting liim h a w  the neerocs 
back if lw should be able i n  a reaso~iable  time to pay the price 
he  g a r e  a n d  i i l t e r ~ s t ,  the11 tlie ca3e liiadc b r  the p l a i ~ ~ t i f f  iiiiglit 
be deemed a plnuqihlc one for  the rrlicf lie sccks. B u t  \ \ r  ?:In- 
not take a v a v  f rom the d r f ~ i i d n n t  t h ~  bellefit of liis purc l~asc  
but u1)on plain eridelice of midue ad7 antage taker1 of the plain- 
tiff o r  iiiiposition on hi111 o r  u 1 p i  proof of a di\rinrt agrcciiic~it 
fo r  redemption, a d  upoii tlie coli\ider:rtion of t l i ~  er idencr  i n  
tlic cause TIT a re  iiot able to d i w x c r  a n y  w c h  gronlid on r l ~ i c l i  
the relief can be fou~idccl. 

T h e  plai l~t i f f  a1lepc.s tha t  there n a <  a coiltract fo r  r d e l l i p t i o ~ i  
exl)licitly made bctaeen hi111 aud  the dcfc~irlmit before the dnv 
of sale. and tha t  he oricr liad n letter froill the dcfcwd:nit n l i i c i ~  
dis t i~ict lv  .tattd or reconni7etl the contract.  hut tli,lt the d ~ f c i i d -  
a n t  got it  into liiq posse+iori alirl destroyed i t .  E n t  the aIlcncr 
u r ~ e q ~ ~ i v o c n l l y  denicq the  whole statement. 1 ~ 1 t h  i n  i tq  suhqtance 
and details. T h e  defendant admit* tliat ~ . o l i i e t l i i ~ i ~  lind p : r s ~ d  
betwren thm1 before the sale u lm1 the wbiec t  of hi. l~urcllasiilq. 
but hc denies that  i t  had  ally refcrelicc to a ~ n r c h n w  for  tlle 
plaintiff o r  to  n r e d e u ~ ~ ) t i o ~ ~  of the negrors, u d w r  ill ill(. silicle 
caqe that  he  1111glit  pa^ al l  the debts v c u r e d  b\- the dcccl and  
take a n  awicn~nc i l t  of it .  n i th  the v i r v ~  of securing the si11-11 tlirn 
advanced arid hi?  1,rcrious demand. Rut that  f:lilcil bc- 
cause the t ruster  declined selling i n  tha t  n-a\- aiitl. 11iorc- i l 5 S )  
O T - C ~ ,  I~ecausc, :I, alipcari bx- a n  eslliblt a ~ i d  Ca~islcr'q t ~ q -  
tiinony, the lands iiiclndrd i n  the deed of t rust  n cw,tl~eli l e ~  i d  
on h r  the sherift' fo r  other creditor* and m r c  11111~rq11e1itl~ w l d  
f o r  their  hcncfit. T h e  ansnTcr then state- ijositi\clv that  tlicrc 
v a s  no o thr r  acrcci1icllt o r  u n d e r ~ t : i i  fo'r t l i ~  d c f m d a n t ' ~  gct- 
ti l ie a wcuritv. hut that  he purchased solelr ~ I I  liiq om1 n c c o ~ ~ n t .  

T h a t  statrriic,nt of the  a n s ~ w r  t l ~ c  plaintiff c o l ~ t r o ~ c r t s  illmn 
t h e  gro11nc1~ tha t  such a a r r e m e ~ i t  n:i. made in l ~ r o l  on the d:lr 
of sale i n  tlie presence of IIuqli L. TVilso~~.  and that  i t  is lilreu iqe 
established b\- the ~uhscrluent dec la ra t io i~ i  of the dr-frn*laiit. u i ~ d  
also tha t  i ts  existence :nld 11at11re arcx to be inferred froui thc 
facts  tha t  thc defcnda i~ t  purclia.cd f o r  inadequate prices a n d  
tha t  tlic l~laint i f f  retained tlie lmq+csiion of the s lalcs  af ter  tlir 
.ale f o r  several years n-ithout acco~mt ing  for  thc l i iw.  
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The only direct evidence of the agreement alleged in the bill 
is that  of Hugh L. Wilson. H e  does establish it,  if he is to bc 
beliered. But sex era1 circu~nrtances concur to produce doubts 
of the corrc,ctness of his recollection or of his reracity. Tt is 
singular that he alone, and with a doubtful character, should 
ha\ c been sclected out of a large crowd as the witness to nhom 
these persous should confide their agrcelnent, especia l l~  aas t h , w  
was no i i~junction on him not to divulge it, arid he did, as it  is 
said, make i t  knomn to a t  least one person that  evening. But 
bcsides, his memory seems to be too unsafe to ent i tk  him to full 
credence. H e  states t ha t  Hoke purchased Sue and tlz? P P  of her 
children, and that he gave for therrz about $900, n-hich he dccins 
not to be a fa i r  price. H e  takes no notice of the other thren 
children, which all agree, and the bill states, were purchased by 
Hoke;  and so f a r  from $900, or rather $954-the price actually 
gircn-not having been a fa i r  one for Sue and the threr \-ounpest 

'children, it is  a t  least doubtful whether that  sum was not tlie 
f d l  value of the mother and the six children. But  it is an  un- 
pleasant duty to discuss in  detail questions of reracitv, and 
theicfore the subjckt may be dismissed with the remark that  

this IT-itness is  so entirely discredited by tlie nlariv pcrsonr 
(169) who h a l e  beell examined to his character that  the Court 

is constrained to lay his testin~ony out of the case alto- 
gether. It is too unsafe to decree on the testimony of a person 
~ h o  is proved to be so wholly unworthy of belief. 

That  conclusion dispenses also with the testimonv of S. J. 
Little, which was only material as tending to sustain the credit 
of the preceding witness. But  i n  passing we cannot fai l  to n7ticc 
how very uncertain the recollection of most persons is as to remotr 
tranwctions in which thev felt no interest. This witness states 
that  hc saw the parties privately conversing with .Wilson after  the 
sale of the woman and children had gone on for some time ; where- 
as Wilson k s e l f  says that  i t  mas before the sale began that he 
heard the conversation. Moreover, Little savs that  the woman 
and her fiw children were sold together and brought bctrweu 
three hundred and file hundred dollars, though hc thinks they 
were worth $1,000; whereas i t  is clear that the woman and f o u r  
childrcn were sold in a lot for $632 and that the other t n o  vere  
sold separately for $322, making in the whole $954. Sothirig 
can exhibit i n  stronger contrast the superior effect and c r ~ d i t  
which the mind is obliged to yield to written docunlents abore 
that  due to the vague statements of persons in no wisc concerned 
to understand correctly or to reinember perfectlv a remote trans- 
action, and especially if i t  be one of which a doubt might h ~ r e  
been entertained at the time as to its true character. 
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T h e  foregoing obserratiolt is lwculiarly appl~cab!e to the tes- 
timony of the witness Black, n h o  depoic\ that  he liexrcl Hoke 
say to the plaintiff on the d a y  of sale "that he need not be UII- 
easy about the property, fo r  tha t  if he got his i~~oiicx- i~ilcl i11tere.t 
i n  eight o r  ten years  it  n a s  a11 he na~l ted ."  If l l l n e  was a 
credible ni tness  who teqtificd to a contr:~ct coil1111unic:ited ill all  
i t s  particnlars to hiin tlic testimony of T3lack ii~igllt  ~na tc r ia l l ?  
support the  other nitiicss a n d  induce the Court to ticcree, not- 
withstanding the  rcillotencqi of tllc transaction or  other circilin- 
stances, against i t .  B u t  as  e~ i d ~ n c c  i n  itsc.lf of the coiltract be- 
tween these partics it  is entirely inndequatc. T h i \  1)ersoil na;  
not called to take uotice of the ternis of :t contract the  
partics n erc thcn il~akillq. So t l i ing  was conmllinicatcd (170)  
to h i m  intentionally. H e  casually heard a sinqlc sell- , 
tence of probably a ful l  conr-crsation, to no other par t  of n liic.11 
is lie able to depose. And crcn as  to what lie did I ~ e a r ,  lie call- 
]lot *ay n-hether i t  occurred before or af ter  tlw salc. w respected 
ncgrnes n-hicli the  rlcfelldant had  bouqlit o r  n a; about t o  1 m ~ -  
I t  n o d d  be dealing ino-t nnf:rirlg with the iiiernli~~o. of n licr.on 
if a sentence or  p a r t  of n sentence ton1 fro111 the c o n t e ~ t  and  
thus casnnlly caught n (,re to he the ground of 3 jildirinl decision. 

T h e  plaiutiff's cnic is thus left to rc-t on the trstimon\- of 
his son, Samuel  B. A l l ~ r n i x t l ~ y ,  who de1,o.c. to a n  E d u ~ i ~ ~ i o i ~  of 
the  defendant t h a t  he p u r c h n ~ e d  this fnuiily of neq~oe.  for his 
father .  ~ ~ h o  \ w s  entitled to redeem thcnl a t  r,iir- tivie. This  
a(hnission v a s  not nlntlc to the plaintiff or TT it11 a I icn t11:lt i t  
should he coml~iui~ic.ntrd tu 1ii111 or 1 0  f l ~ r i ~ i \ l l  PI ideiicr of tllp 
agreement f o r  thc purpoic of . i i h s e q ~ i ~ n ~ l r  +tablislling it .  Elit  
i t  n as a n  incidental o b ~ c r ~ . n t i o l i  d r o p 1 ~  d ill t l l ~  (~)111w of :L i 1 ~ 2 i ) -  

t ia t ion ~ i t h  a th i rd  1 ) e r ~ o n  for  the piii~al~:isr of the huslmnd of 
this n7oiuan. I t  nlirllt  ha1 c becn in ad^ TI i t h  n r i m  to infliici~cc 
tha t  p~irclinse, o r  f r o m  w m e  m o t i ~ e  t l ~ t  c3:rnnot no\\ hc 1ii:idc to 
appear. I t  v o u l d  scrm cstraordillary. if there hail i~c:rll ,~ b ~ n  
a definite aqreeiiient f o r  redeml)t ini~ hy the pl:iiiitif?' from the 
beginninq, tha t  the  ~)a r t i~s - :~ l id  ( .pec ia l l~  the l~l:1iiititi'-.11o1ild 
not h a l e  1mt i t  into qoiiir i ) ~ r n ~ : ~ n e i ~ t  forni. 01, a t  1c:rst ha\-e 
called scr&:d pcrqoaq, intelli&wt, t l is int~rcstcd,  ~ u i c o ~ i n e c t r d  and  
of good clmractcr, to  attest i t ,  50 tliat 1ipoi1 tllc dent11 of on(. of 
the parties. o r  his  dcninl, the c s i ~ t c n c c  a ~ ~ d  t c l x ~ ,  of tli11 : I C ~ C P -  
merit conld be wtablislled beyoi~d  clo~iht. But  i11.tead of that  
TITe find this attempt to p l o ~ c  i t  hr tlic nccidel~tal ncknovlctlq- 
mcnt of i t  i n  the  p r r w l c e  of t l i ~  plxintiff'i '011 11c:lr a w a r  o r  
tn70 w a r s  .nhscqile~ltly. Tt is. l io~rexer .  compete~l t  e\iclencc,, 
mld nliqht t11erefni.e he the qroi111d of rclicf if it stood uncontra- 
dicted or  n a s  conq~stent \ n t h  other u~iqnc~stlonable facts n hlch 
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appear ill the cause. But as little as we are clisposcd to refuse 
to this statement the fai th that such words were spoken by tlle 
defendant, the Court callnot infcr froin tllertn the c o i r l u s i o ~ ~  that 

at or before tlle sale ail agrccr~~ent,  a conclusi~ c co~ltrac.t, 
(171) was formed by tlwqc parties for. the purchase and redenlp- 

tion of the slaws as c l la rg~d in the bill. I n  the nest place, 
if there had been ~ c 1 1  ax  agrce~lltwt probably-111ost probablv- 
there would h a w  bcm so111e otlle~. e~ idcncc  of it like that before 
suggcstcd. ,Igain, if thew W ( ~ W  sonle ul~dcrsiandi~ig or vague 
eslwctation of the sort, as perhaps may bc collected fro111 the 
testinlong of this witl~esi, the letter of the d-fcndant to tile 
nlaintiff of I1 Sorcluber. 1\27. and the continued I > O S S C S S ~ O ~ I  of 
the plaintiff, such not~vitl~sta~rdirrg, must hare  been t e r n h a t e d  
and the plaintiff's expectatioli absolutely abaildoilrd ill 1828. 
The price giren by the defelldai~t will not help the ~tlai~it iff  ; its 
i r ~ a d e q u a c ~  is not established. Four persons tliink the 111~grocs 
lnight ha l e  brought 1lior.c if tllcre had not hem all impresqion 
that  Hoke intended to favor the 1)laintiff. Brit ere11 these ver- 
sons cannot state t l ~ c  ralucs or actual pricc,s, aird \\.ere in truth 
not coricerurd to notice or r c~ i~~e i~ ibe r  them. 011 tlle otller baud. 
the seller of the slaws arid the creditors of the pliii~lt i f f ,  110 
were concerned that the l r o p e r t ~  brought its ralue and who bid 
against the defedai i t  al~rl alqn purchaqed qnme of thc~ i ~ c ~ g r n ~ s ,  
say that  all the negroes sold well, and that the defendailt, par- 
ticularly, gave more than they ve rc  rillillg to g i re  for those 
purchased by him. Illadequacy of price, if existing, would fur-  
nish an arguruent for tlw plaintiff. 011 the contrary, a fa i r  and 
full price giren and 110 wcurity taken for the sum thus adranccd 
strongly implies an absolute and not a redeemable l)urehase. 
The price therefore fur~lishes mother  ob jcc t io~~  to declaring 
up011 the testimony of S. 13. ,\bernatlly that tllc plaintiff had 
such right of redelnprio~ at the filing of his bill. 

That  he had not we feel obliged to declare up011 thc cridencc 
of the defendant, i n d r l w ~ d e ~ l t  of his ailswcr, that b(,iilg c~idcncc, 
of a character which makes :nl i11l~)ressiorl 011 tllc mind 011 nhich 
it' reposes with confidence. I t  coilsists of written d o c ~ ~ n ~ c l l t s  
under tlle hand of the plaintiff himself. The first is his letter 
written in the sunlnler of 1828. I t  is clear that  the plaintiff 
was then reduced to destitution of property. t l i i  lands had 

been all sold soon after his nrgroes. The l ~ t t c r  of t l ~ c  
(172) defendant of Xorember, 1827, which the plaintiff read, 

shows that the residw of his property, consisting of his 
stock and household stuff, was then probablv sold, and the bill, 
ilideed, states the fact. Bow, after that, could he expect or  hope 
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to redeem the llegroes exccl)t out of the liegrot. tli(wiw11 t's ! 
T h a t  he  had  iio iuch eapect:rtion i~ abso lu tc l  crrtaill ,  if n(' :IT 

to  judge f rom hi3 on11 n o r &  i n  his own letter 111 t h  w i ~ i ~ i ~ ~ ' ~ .  

of 182s. I I e  pretclids not r lwrci l~ to any  iiltrr.c,t 111 tlir. .1,!\0- 
more t h a n  irk tlw lalid, IT-hi& rhe plaintrfl lind th(sti lii~rt ll:~-cd. 
but t reats  tllenl all  as  thc defeiidant'. on11 ~ ) r o l w r t > ,  : l i l i ~ l ~ e .  
nierely as  a fax or, tha t  he ii ould llot scll tlielil t l l l  ]I(, ( * o d d  -W 

hi111 a t  court.  H e  state,. that  11c iq makillg s w l i  apl l (~i l l t i i r~11 
i m p r o r e ~ ~ i e n t h  on the f a r m  a? iiliglit ilidllw tlie drf(wda11t i o  co~l -  
sider i t  his  in te re ;~  to re tam it  and  allon hi111 to occ2nl,y ~ t .  atld 
he   ad^ ises h im to p ~ t r c h a s t ~  :III acl joi~~il lg  trac2t \\11irli Ti-a. > I ~ o ~ . t l \  
to  be sold, and 11-liicll the dcfcnda~l t  did buy. TVlixt P:LII h 111- 

ferrcd f r o m  this letter hut that  the plaintiff n a q  asitilll: a r  a 
f a \  o r  t h a t  the  defendl~ut  n-ould illakc no such di,ipwitiou of thr, 
property, real  o r  p c r m l a l ,  as  n o d d  d e p r i ~  t h i m  of the n-c of 
i t?  B u t  i t  u7aq the u s  of it a?  the property of the deftndant  
and  as  a kirdnces to plaintifi, mid 11or a s  tlic property, legal o r  
equitable, of the pluintifl himself a d  upon a cltiiin of r ight .  
dccording1:- n c  find that  the drfcndaut  bought the X i s o n  land 
and  t h a t  i n  tlic beginning of tllc' ncst  year  (1>2f)) he lct t l i ~  
lailds to tllc pluilltifr f o r  threc - c a r \  a11d alio c.aIii(> to all a$rtc- 
merit f o r  the slal es rt~nialiling n it11 tlw p1:lilitifi' d u r i u c  tlic v i l l  
of both. Those agrccmc~ita a re  al-o ill ~ r r i t i i ~ g ,  .o tlint t h r h  
terms a n d  object. cannot b t  1nlztnkc.u. Thvy n c ~ c  tlr, inn ul, 
b~ the  plaintiff l i i i i i~clf,  and the> c;lnliot br rc,nd. n l t h o n t  1 ~ 1 ' -  
cc i i ing  i i ls ta~i t ly  tha t  they are  ahiolntelj  i l l (~on- i~ t (~ l i t  \\it11 tli(' 
notioli of ally intc>lr-t i n  the l and  01. ricproci f h e ~  bc i~ ig  ill tlic 
plaintiff o r  clailiicd by liilii. HC -tipulates to pa>- rent for  tlw 
land  $48-lesq. indeed, than  the  interc-t oil t l i ~  -nnl of S9Ol .:O. 
~vhic11 the  deft~lidalit pa rc  for  tlic nllolc tract.  I f  tile l:nld :11rt1 
negroes liad hcc i~  l ~ l d  as  a illcre vcur i t \ -  n ould t l m  i ~ o t  11:!\ c 
been inchtdcd ill oilcl agreci~icnt and  the rcnt rvcri-cd cqital to 
the  i i~tereut  or1 the l ) r i r ~  of the ~ r l i o l e ?  O r  if the ncgoek  
had  hccn thus li(,ld ~ ~ o u l d  tllrlre liot l ia \c  hccn ioliic ar- 1172 
rangenicnt f o r  p ~ - i n g  the interest 011 tlic wlil g i r c i ~  for  
t h e m ?  B u t  notlllng of that  kind :~ppe:ws. O n  tile c o i i t r r n .  
the plaintifl  t rcats  theln a% c v l u s i ~ e l -  tl lr  l ) ropcrt j  of the  (I(.- 
feadnnt .  They  n-cre, i n  point of a1111ua1 ra lue ,  ~ o r t l ~ .  :I* w r l -  
an t s  i n  the  plai i~t i f l ' s  family,  about tlir ealw~ise of keepi~lg \11(.11 

a fmnilv,  then ilicreaiing. T h e  ~ ) l : ~ i ~ l t ~ f f  :rerecq to keep tllcwi 
without charge a n d  nitliont pavilie hire. and  each par t \  is to 
put  a11 w d  to 11iis : ~ g r ( ~ i ~ i r l i t  T T ~ ~ ( > I I  l i ~  ~ I P ~ ~ c s .  the ~ ) l n i i ~ i i f f  b -  
scndi~ lg  the ~ c g r o ~ .  to IIoke, and tllc la t ter  h r  taking the111 n\ \ :~y.  
Tl l r  profit of Hoke ul)oll the s l a ~  c i  \ \ a <  not the intereat 011 tlirl 
n~ol ley  he paid f o r  tlleli~, but tlw i i~cr rnsc  of t h r  slaves. ivliicll 
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belonged to him as owner. This agreement therefore remores 
the last remaining circunlstance on which the bill is founded, 
narnelr, the continued possession of tlie plaintiff. That  posses- 
sion is exnlained. and it is seen that i t  was not  continued because 
the plaintiff claimed the rlegroes or any interest in them, but 
that it was under the defendant and at his will. The absoIute 
property of the defendant could not hare  been more distinctly 
ackliowledged by any act or language from the plaintiff. Then 
to those documents we add the negative, but not less convincing, 
evidence that  a t  no time during a period of upwards of ten years 
did the plaintiff set up  to the defendant, though residing in the 
sartlc county, any clainl of this kind, nor, indeed, did he assert 
snch a claim to any person. Such a perfect silence for such a 
length of time respecting a right of this sort, of such immense 
imnortance to the idaintiff. is contrarv to all exnerience of the 
ordinary conduct of men, and, with the other c~rcmilstancw and 
docuincnts just mentjor~cd, it overbears the feeble inference from 
thc singular eridcnce of the defendant's declarations. We are 
obliged, therefore, to declare that the plaintiff's case is not made 
out bv tlie proofs, and that his bill must be dismiswd with costs. 

PLR CFRIAJI. Bill dismissed v i t h  costs. 

THIS cause n a s  transmitted by consent to the S n l m w c  Court 
fro111 the ('ourt of Equity of Rr RKX.  

Tllc hill was filrd by the plailltiff at Spring Term, ISXI), of 
Burkc Court of Equity. allcging that  the plaintiff and the de- 
fendant nefe  tcnalits ill colmllo~~ of a. certain tract of land, and 
prayed for a partition to be made in  the maliner pwscribed by 
tlie act of Ass~niblp in such cases made and provided. The 
defendant in his answer objected to a decree, alleging that  a 
division had already been made by the 111ut1ml coiisent of the 
parties. To this there was a r ~ ~ l i c a t i o ~ i .  Proofs vere  taken 
and the cause set for  hearing. 

- 

The facts are stated in the opinion delivered in  this Court. 





T c r q  1838. 
The pleadings and facts prorcd are stated i11 thc o l ) i i~ io t~  

delivered in this Court. 

X o v e h e t d  for plaintiffs. 
Gruhtlrn for defendants. 

G a s ~ o s .  J .  This bill was filed ill Kockinplian~ ('ourt of 
Equity a t  Fall Terni, 1834, and cliarges that  one John nrmi 
sold and conr-eyed a tract of land in  said comitv laing oil hot11 
sides of Haw River. i~nnicdiatelv ahore the High Rock Mills, 
to one Christopher T%arris, and that ~ l ior t lv  thercaftcr, about 
1808, the said (I11ristol)her sold and conrered ali ihat  part of 
the said tract wl~icll lies on the south side of said river to Petn.  
Byson, then the proprietor of said i~iills, n-ho thereafter used 
and held the smlie as  a ])art of his said 111ill tract ; that t h ~ r e -  
after, about 11 Norember, 1811, Peter 13j-io1i sold and  con^ c w d  
the said mills and all his land acljoininq, inch~dinp the picmx io 
purchased of Harris ,  t o  Nathaniel Scalefi; that S c a b  conrered 

one undi\ idcd lnoietv thereof to Joseph Mcvain,  the hui- 
(177) band of the plaintiff Alary; that tlic said Satl innit~l  and 

Joseph held the same in coinmoll until 1824, 71-hen tlw 
said Kathaniel died, liaring dm-ised the undivided nioictp so re- 
tained by him unto the plaintiff Mar., and that  the said Joseph 
died in  1830, ~tliereupon his moiety desceildcd to the othcr plniii- 
tiffs, his heirs a t  law. The bill furtlier charges that  t l ~ c  d c d  
aforesaid from Harr is  to Peter Byson was nerer registered; that 
the plaintiffs h a w  made ever-  inquiry and exertion to procure 
it, but h a w  been unable to obtain i t ;  that thev beliere it rras 
left by Peter  Byson, when he was about to lcare this State. in a 
trunk with other ~ a l u a h l e  papers i n  the possesqion of t h ( ~  defend- 
ant Samuel Hill,  ~57110 has suppressed or destroved it and wlio, 
with a knowledge that  said deed exists or  once existed, sets up  

130 



t i t l r  to the  .aid lalid, ~1:~111lilig t l i ~  .ame u11(1er ~o111r C O I I I  e 1 1 , ~ 1 ~ ( 2 ~  
or  ~ x ~ t e i i c l c d  c201ir c r a n c r  either fro111 tli? heir- of wid I I n l w -  
or  f roln solilr olic. (.laiilulip I I I I ~ P ~ ,  tlie said 1icG-;. The  hill ,i,licJc 

, t h a t  p e t e l  P(ywli 113. long qi~ictl died 111 :I distant St:~tc,: tha t  
( ' l l r i~ top l le r  II:IITI. ib illso dmd. :llid that  the o t l ~ c r  d c ~ f v ~ i d a l i t ~  
are  the lleirs a t  Ian- of tlic said ('liristol)lier: t l ~ t  the pla~liriff. 

r are  iion- ablc to llrore tlir  w i d  c l w l  froill H a r r i s  to I'etc>i. I b m - i .  
hut fear  t11:it lwreafter t l i q  III:IJ- not be able to do .(I; tli:rr tlicl 
lalid rhercaby c.ol1r-ercd 1s n-oodlaiid, of nliicli t11el.e 1. ~ i o  o t l ~ r ~ ~  
o c c n l m t i o ~ ~  thrii  1,- uqiiip tllc tiiiibcr, n-hiell tlic.? aiid t11iw I I I I ~ ~ ~  

n lion1 t h e r  claliii l iarp 11rlen arcnstomed to ru t  for. the, use of tlir~ 
illills e w r  s111cr tlie C O I I T C ~ ~ I I C ~  b ~ -  said I Ia r r i s ,  :riid that  the 
d r f rndant  EId1. iuider his  claim as aforewid,  is also cut t ing said 
timber. :md, 11ec:rusc of this defect i n  t h e n  title,  tllcv rannot  
~i laintai i l  all :lc.tion a t  Ian. fo r  such trespasses. They  1 ) r V  tha t  
all the defe~iclant. m a y  he rompelled to ansner  the pr(1iniqes aiid 
to luodnce tllc. said deed, if 111 esisterlce and i n  tlic~ir poner .  111 

o i d t ~ r  tha t  tllc. ianie ma? bo duly registercd. all(! if tlw w i d  dec4 
cai111ot bc l ~ ~ ~ o d i ~ e e d ,  tha t  they m a y  be coiilpellcd to p e r f c ~ t  tlir 
title, of tlitl plai~itiffs,  aiid fo r  general relief. 'l'lle d c f c ~ i d a ~ i t  
H i l l  aiisncrcd the ljill. H e  tliercin denies a11 kironlcdce of tlir~ 
alleged tlced f1:om I-Iari*ic to  I ' e t c ~  B y s o ~ i ,  dwlares  that lic I I X .  
ncrcl. >een i t ,  iior does he  belie\ c that  s i ~ c h  n deed ex cr I\ :I. ehr- 
cwtrd. Hr : i r l i~~i t-  tha t  the w i d  B ~ s o n ,  nlieli about T O  

quit this St~ltc., did lea\ r. ill l ~ i s  poihessioli a t runk  coli- ( 1 7 ~ )  
taiiiilig 1)alwn.  but ]I(. drcslares tha t  lie ile\clr ope~led it  
unt i l  about 1 \ 2 2 ,  n l l c ~ l  11e did so a t  the requeit of .Jowl)I~ X r -  
P a i n ,  to look for  the  -aid 5uplmsed deed ; that  the w i d  ; \ ld 'a i i i  
t h w  warcshcci alllong the papers fo r  the  dred, hut fonnd iroiitJ 
wcrh: tlmt Ile i ~ i l d e r ~ t a i i d s  the said Xc( 'a in lilade m a n \  a i ~ d  
cs tcn i i \ e  iliquiricw after the iaiuc, but h i n g  uiinhlc to f i i ~ d  it .  
ahalldolied tlrc, l )nr \ui t  under  the impres~lo l l  tha t  iiollc1 .ucli l1:1(1 
been ~ i iudc .  Tlie d ~ f e u d a n t  sets fo r th  11i:ln~ circmiis~ '1 iic+ 111- 

ducing Iii~il ,  as he alleges. to belicre that  X c C a i n  had ah:rlidoiitd 
hic tit le inicler w i d  auppoq~d deed. aild states that  thc~1~ul1oii,  iii 
lq3O. lie contracted to bnv this piccc of land frolll rmc J o s l a l ~  
G. Sanndcr., n h o  alleqed that  he had  lsoucht fro111 tlic, heir.; o t  
I Iarr ib ,  pa id  him do\\ 11 $20, par t  of the lnirchnse lnc.liev, and  
agreed to pay  the reiiiaining p a r t  tl~ereof-$:3.iO-licil SRIIII-  
derb ihould exccutc o r  .end. to h im 21 dl117 ai~t l le i i t~c: l t rd coi11 PT- 



other d ~ f e u d a ~ l t s ,  the h n r s  of Harris ,  whirl1 he states 1 1 a ~  11ot 
yet been duly proved to be ad111ittc.d to rcgistratio~l, bnt nlrirh 
he will cauw to be proved, alrd when so prorcd lie will e ~ h i h i t  
to the ('ourt, and that he tlicn paid Saunders the rr~sidue of tht 
purchase money. The defcildailt a l r rs ,  therefore;.that he i k  :I 

p~irchaser for d u e  of the land in dislmte without   lot ice of thc 
pretended equity of the plaintiffs. He admits all the other allr- 
qations of the hill, except that as to the allegatiou thar Peter 
I3vso11 cor~r-wed the land in aiiestion 11e ailsv-ers that he do+  rot 
k ~ ~ o n ,  that fact, and therefore does uot admit it. 

S o  a n s w r  mas put ill by the otlwr dcfel~dants, a11d it hci~lq 
-ho\vil thev were not ii~habitallts of the State. publicatio~l na.; 
inade and the bill set down to be heard against t11e1~ ( ' r .  pcrr t r .  

Before t l ~ r  I~ ra r ing  of this cauw one of the plaintiffs, M a r y  
S.  AIcCiin, i~rtermarried with Jalllcs Watt ,  and a ~ ~ o t l l r r ,  

( I T ! ) )  Sally, i11ter1narric.d with William Greei~,  and the cl(4clld 
ant Samuel Hil l  died, ha1 ing derisc-d thc tract of l a ~ l d  in 

t l iyute  to his two WIIS,  C h a r l e ~  P. Hill  w11d Grem Hill,  \\here- 
u1m1 a bill of rer i ror  was filed in which the said d m ~ l r s  and 
Willianl nere  joi~lcd a i  parties p l a i~~ t i f f s  aiid the wid  Charles 
all(! Grccll maclc partics cI (~f(v~dant~ ,  and thc cause has bec.11 rp- 
viwd accwrdinglv. 

011 the questio~l wl~ethcr thc alleged co l l r ep ice  nas  111acle by 
Harr i?  n c  think the l ) roc~f~  arc sat icfa~tory.  I t  i~ pro1 ed by 
Willia111 Taylor that he, b;nr desirous of lmrchasing a slllall 
piec~t~ of this land, al~l)licd to Harr is  to h ~ i r  it, hut n n s  inforiued 
117 Harris  that he had iold the 1a11cl to I3yion; that t h c r c ~ ~ l ) o ~ l  
he applitd to Byson, boi~plit the picw of lmld from l i in~,  took a 
t20iirc~yance aiid immrdiatc~ly after cntc~rcd i i ~ t o  tliri actual 130s- 
wssion and cult i~-atin~l of it. T h i ~  I I ~ ~ ) I W I I C ~  about 1907. Mat- 
t h c ~  Ncwell testifies that hc knrn of a ncqotiatio~l goii~q oil 
between Harri.4 and Evson for this l i n ~ d :  that the fnl-n~er a.krd 
n dollar and a half and the latter offered to g i w  a dollar ~ 1 1 d  a 
qn3rtc.r per acre;  that he d o ~ s  1101 know that thev conch~rlcd the 
bargniu. but 11e knows that t l ~ c  l>al.ties aftcrwardq had t l ~ c  land 
~ur reyed ,  and 11e TTas present with thnn  at the surrey. b - sou  
uscd the land hv twtting t iu~ber  upon it.  Charles Thacker tw- 
tifics that he lleld a ho~ld  of IIarris  and aly~lied to hi111 for pay- 
~ l ~ e n t ,  when the latter i~lforined him that hq x i s  about to v l l  
the land to E r s o l ~  ; that the witness afterwards apl7lied to Byson, 
v h o  promised to pay the bond as soon as he should hare  receired 
the deed; that baring learnt from Harr is  that the deed Ivaq ese- 
cnttd, he again applied to Brson and c o m ~ ~ ~ u n i c a t e d  this fact to 
h i m ;  that he admitted that he had receired the deed, l?oi~~ted  to 
a paper on the table which hc said nTas the deed, and paid tlit 



to 01, in  an>- way exercised doii~inion t l i r rcoi~.  \vc ~iilist  hi i t ' \ . ( '  
tlln t tlic alleged conr-eyance w;rs c w w ~ t r d .  

So deed i:: eshibircd by tlic defei~dai i t  Hil l  froiii the ot1ir.r 
clef'cl~dalits; a i d  if i t  had  bee11 it  in ~iiaiiifest f r u i ~ i  liis i~i i~\vc~i .  
t1i:lt long heiorc. 11c. culrtixcted f o r  the lalid lie was x r l l  :~pprised 
of tlic claim set u p  by 1\1cC'aill, and  that  if lie hongl~ t  ~ I I P  lai~rl  
lic pinchased at  liis o w l  risk. There is iio 1)roof tIi;rt Sa~uider.: 
oi. liiiliseli paid ai iyt l l i~lg for  tllc. 1a11d. 

Tllr l~ la i i i t i fb  liar.? csliihitcd tlic dercl fro111 P ~ t c r  I3yso1i to 
Scales corireyiiip :I l a q y  body of l a l ~ d ,  a i d  also the deed f r o i ~ i  
Jolni BJ-son to H a r r i s ,  n-liicll last,  it is adnlittd. coi~lprelieiltl- 
the land i n  qucstioii. But we a r e  uli:rbl~ by a coi~lp:ii~isoil of tlic. 
two deeds to asccrtwili to our sat isfact io~i  xvlic>tl~cr the forllit'r 
deed coiiiprellei~ds it .  As rliis fact  is lint adiiiittcd, n-e dceili i t  
proper tha t  ail inquiry be d i rwted  to ascertain ~ v i t l i  l i r e c i ~ i o r ~  
the boundaries of this piccc of 1:111(1 and wlicthcr the same hc 
c i i t b l ~ ~ c e d  witliiil the  deed liladc by Pete r  Byson to Scales. Tlic~ 
commissioi~er must he authorized. if he d ~ e i i i  i t  necessar-. to 
cause a s u r v e -  to be made,  allcl to e s a m i ~ i e  n - i t ~ i ~ s s e ?  oil oath. so . . 
as to e n a b l ~  hi111 to esecutc this illqiiiry. T h e  C ~ L W  is res&r.ecl 
foi. fu r ther  directioiis ul~oi l  tlir coniiiig iu of thc conlii~issioncr's 

( ' i f e t l :  H a d g r s  1 . .  h'pii.c~,.. 79 S.  P., 2 2 7 :  . / c ~ z l l i t i ! j , u  i . .  I ? ~ i > i . c ' . c .  

101 S. C., 449;  Etl~r~cci~i1.v 1 . .  I>ic~l; i icsoi~,  102 S.  (~'., 3 2 3 :  All)('l,- 
11i1171y r .  R. R.. 150 S. C., 107. 
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TITIS bill was filed at Fall  'l 'tm~l, 1841, of I3r.nh-ic r'ourt of 
Equity, ill the ilaillc of the Rank of the State of Xorth Cai-oli~la, 
and Isaac T. Awry,  agent of the bank, against the defendants. 
To this bill ailswers were filed and replicatio~is thereto entered. 
At Spring Term, 1842, the cauw was set foi. hearing upoll the 
bill iii~d alls\zrcrs and ordered to be traiisinitted to the Suprcy~lr 
('onrt. 

The questioils submitted by the pleadings are fully set fo r th .  
ill the opinion delirered in this Court. 

I ' J. Jacob k'orney dled 111 the latter part of 1\40. 
haring previously iilade his will, bearing date 11 Jmlunry of 
that year. TIe thereill first gave to llis wife sundry slal s b  a i ~ d  
otlier tl~iiigs absolutely, and t11c11 one-third 1)ai-t of his land, a ~ l d  
sundry other da l e s  for her life. The will t l ~ e n  proceeds: "My 
will is that all the balance of mv property shall be dil ided cquallg 
:riiloll:;rst 11iv ten children and their heirs; thr  ailiou~rt they 

ha le  hitherto se\crally receired to be estililatccl as a part  
( 182) of their shares." The testator tllell ipecifirs thc I aluc 

of the advancement to t ach  child, for which he or ihc 
shonld account in the dirision. Then follow tbcx c l ~ n ~ s r ~ s  fol- 
l o~r ing :  "The balar~cc. of ilir property, to n i t ,  tllc irac't of lalld 
011 nhich T lire, co~itaiililrg 3,COO avrrs, 1 1 1 0 1 ~ ~  (11- Isss, i i t l ia t~ ,"  
ctc., "and the following slares, Cinda," st?., "and thcir inrrrass 
and all other property of i~ i in r  I give and bcqucath to lny exccn- 
tors hersinafter namcd, thc s u n  i ror i  or snrrivor of tllcir~ aild 
the heir., of the snrriror,  ill trust for tlLe follo~vii~q 1)11rlmses : 

my death mj- executors illall take possessio~~ of tll:. wid  prop- 
~ r t y  and divide it into t m  cqual shares, ilichtdi~lg th? a~nouilts 
abo\ e set forth as receired bv the several childrcw, and 111nki11g 
tllosc a ~ ~ i o m l t s  parts of tlwir shares. Aiftri- having thus dil ided 
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drc t t l ,  ga le  due notice to the halik a11d .\wry, and u c w  dis- 
charged under the act for the rtlicf of i~isolrcnt ckbtor-. h~ 
that 1)rocvedilig they filed scheclul~., \rliicli took no 11otic.c of ally 
il~terest deriwd u ~ ~ d e r  the mill, hut i~~c lndcd  wlncl c~fhcts : l i d  

debts in 3fisslssil)pi subject to .pecific liclis ill tliat State, n hic.11 
the plaintiffs her(. nllcgc ha\  e t d ~ a u r t c d  t l~cm. 

The 1)reseut bill is brougl~t by the corporatioi~ aitd it5 agcllit. 
X r .  ,\xc~r_v, again,! all the d c f r ~ ~ d a l ~ t i  in tlic judg111c.1it :I; la\\ 
and also against thtx exec2iltor6 of Jaroh Foruer,  :liid c?~srqc. 
that tlic. dcbtors ha1 c no CbtaTP c a p a b l ~  of beii~g tilk('11 ill PS~TU- 
tioli, and 1)rays to ha\ cx i11r two s o ~ ~ s  'I'lion~ni aud zlll)evt Fr~l-lleg 
dec la rd  entitled each to olle sliarc, or rqual t c i ~ t l ~  !)art of the 
~ . e - idw of thcx testator'. (,stat? and that the same ihonld 11r all- 
plirtl to the satisfactio~i of the jutlgl~lei~r. 

The defendants stJ\ rrall! xn i~wred ,  hut it iz o i~ ly  matc- 
(184) rial to ~ ~ o t i c e  that the c3s rc i~ to r~  aud t r u s t ~ i ~ s  i n i i i t ~ d  that 

t11e sous had no iliterest u l~de r  tllcl n-ill whir11 tl1c.y coilid 
conre\ or was subject to their debts. 

0111- opiiliou is that the bill can~iot  be instailled. Ii n a i  said 
for the plaintiffs that  this is a gift 011 a colidi t io~~, ill disguise, 
that the donee should not alienate tlrc property, but hold it 
exel1il)t from debts. I f  it \ \ r w  so l4e should llold it oicl as 
r epug l~a l~ t  to the legal incidents of property; and triists are gor- 
erned ill this respect by the same rule, which govern legal estates. 
Howerer anxiously the benefit of tlie donre pe r so~~a l lg  iilaT h a w  
been lookcd to by the dollor, tllr policy of the law will ]lot permit 
property or a trust to be so giren that the do l l e~  may coi~t i i~ue  to 
elljoy it after his bankruptcy, or shall not hare  the. power of 
alieuating an  estate fully vested in hil~i .  W h a t e ~  er benefit tlie 
L P S ~ W  que t rust  has in the propertr  his creditor5 limy reach 
either a t  law or in this Court. Rrcrclley 1 % .  P r i m t o ,  3 Yes., 335; 
f h r e s  1%. D o l p h i ~ l ,  1 Sini., 66. Wl1e11 one has a rested i~iterest 
absolutely in himself or ill s o ~ e  one for h i n ~  110 reitrictioi~ can 
be i~uposed which will iin1)air the pomers of the o l w c ~  as long 
as his ownersllip coiitii~nt.s or  d l  repel his creditors. 3Stiii~~.den 
1 , .  Hales, 6 Siw., 524. But property of e1 c r r  dmcripliol~ may 
be so settled aud l irnit~cl that the perso11 taki~iq  it shall hold 
un t i l  alieuation or i~isolvency or bankrnl)trr, :111d i~poll that  
erelit that the estate should d e t e r l ~ i i ~ ~ e  or go owl. to another 
person. Thus a stipnlation or colidi t io~~ in a Icase for tile deter- 
inination of the term oil the ba1lkruptc.v of tht. Iciscc~ n a s  held 
nor to bc against la11 or policy nor to hr r e p u g ~ ~ a ~ r t ,  but nlerely 
a limitation. H ~ t n t ~ t -  r.  Gct7leir:~. 2 T. R., 133. 111 ( : r c / r ~ . s  v. 
Dolphitt, szcpra. tlic r i c e  chancel lo^^ said the teitator might, if 

' 
lie had tliol~ght fit, haye made thr  an i~u i tp  de ter l~~inabl r  up011 
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event "the prol~erty is to remain vested in the executors," that 
is, as it was before; and they are, as the sons pet out of debt 
and apply, to "divide the property as before directed," na~iiely, 
including the profits. .There is tlicrcfore to be no enjoyment of 
the profits distinct fro111 tllc estatc itself; and the plaintiffs' bill 
shows that the erent  on n~liich the gifts to these sons n r r c  to 
vest has not happened, for  this debt was contracted before the 
~nak ing  of the will, and was, 110 doubt, one of the very debts to 
which the testator had reference, aud it is admitted by the bill 
that the sons are yet insolrent. The bill inust therefore be dis- 
missed and with costs to the exccntors. 

PER CURIAXZ. Bill dismissed. 

Cited: X e b a n e  I,.. J lpbune ,  39 S. C., 131; A s h r  P .  B u l ~ ,  40 
N. C., 64;  X c l i n i g h t  c. Il'ilso?l, 55 S. C., 494. 

THIS cause was transmitted to the Supreirie Court by conscnt 
of  parties from the Court of Equity of B ~ R K E ,  a t  S l ~ r i n g  Term, 
1842. I t  had been there set for hearing 1113011 the bill, ansvws,  

cxhibits and depositions taken in the case. 
(187) The material facts are stated ill the opinim delircred 

in thi? Court. 

TT'. .J. 17etrr71der and 11(1711119~7~ for plaintiff. 
D. F .  Crr ldml l  for defendanti. 

G a s ~ o s ,  J. Tllc plaintiff film this bill a5 the assignce of 
John -1ikin against the said John and the widow and children 
of Samucl A k i n ,  Senior, deceased, seekinn the qpccific cxrcu- 
tion of a contract made hetneen thc said Sainuel and the said 
Jolm. The contract is ill writing, bears dnte 11 A l ~ ~ g u s t ,  1813, 

3 3s 
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is ,ealcd by the  partics u ~ d  lias tlic for111 of a hoiid n-licrc.l,- t l i i~ 
said Sa i l~uc l ,  fo r  various good consideration. hiill tlic.wn~ito liior- 
ilig, ohligw lli~ilself to c o l l ~ ~ y  to  tlie said Joli11 a11 the land., 
goods and  chattels vlierrof tlic' said Saiinlcl i, ~ ~ o ~ s e ~ v d :  c ~ ~ i t l  :I 

coiiditioil is +uhjo i~ ied  n l l c ~ i ~ ~ b -  the w i d  J o h n  l ~ r o i i i i s t ~ ~ ,  111 mill- 
perisation for  the x h o ~ r ,  that  the w i d  Samuel  allall hc p e n ~ i i t t r d  
to enjoy imdi5turhed the l ) o w & x ~  of tlic p r e ~ ~ ~ i i c q  d u r ~ i g  111. 

M e ,  a n d  tha t  : ~ t  his  deware the m i d  Jollii shall  tali^ clinrgc> of' 
the  haid Saulucl'\ f 'aud\- ,  tlir four  of the. f i n t  nifc'. c.11ildrcii 
to bc qupported i n  the ~ ~ c c e s w n c ~  of l ~ f c ,  :111d tll,. other par t  oi 
the  f a m i l y ;  the said J o h n  is b o u ~ d  that .  af ter  the dcarll of thc. 
said S a i i i ~ ~ e l ,  his n i d o w  shall he put  illto l)oasrsGoi~ of 100 :rczl~c\ 
of land,  including the \ ) l a w  ~ ~ l l r r e  the said J o l m  l i ~ e . ,  to  bc 
occuljied a l ~ d  posxwed d u r i ~ l p  n idon hood, a i ~ d ,  on lirl- Illar- 
n a p e ,  to he put  into the use of 21c.r tn-o cllildrcil, Eli7aheth and 
Sailinel, and w h ~ n  they come of apc the &aid J o l i i ~  -hall niake J 

frec d w d  of w i d  Im~idred  acrrq to tliein." A h d  the i ~ i < t n l i ~ l c ~ i t  
decl:rr~q ' d l a t  ill the te,tilliolir- of the aho le  n.itllc+iiiq tilie 111- 

tellt and  111eai1inp of the 1):1rtici, they h a r e  tlicwvrlto -nh-cvl~ccl 
their  hands and beak and  lodged the smile i n  the l ln~lds of tlicil 
f r iend,  TI7illiam Cuy." and tlic i i ia t ru~i le~l t  is attc,,-tetl by thr, .:rid 
i l i a .  Tlie hill allcgc* tha t  tllc four  children alluded to i n  
tlic said iustrument  n w e  J o h n ,  J:lines, Pc te r  and 3ailc. all  of 
\ i l lol l~ mere i d i d z .  and  that  501111 L i k i ~ i ,  one of T I I C  p a r t i ~ i  to 
<aid i l l - t r u ~ i i c ~ ~ t ,  nab  a t  the date'  thereof marr ied to n 
rlauglltcr of tlic y n ~ d  Saulurl  and  a full-lr)looded siiter of the *aid 
~dior.: : that  olie of t l l i~ir  Idiot childreil, J a n e ,  died IT ltlliii 
a f e n  year3 a f te r  tlic, agreei~tc~rit:  tha t  in  1qZ0 or 1521 I 1's) 
.John ,like11 r e ~ n o \ c ~ l  fro111 this S t a t c  to AUal~a~i~ : r  :lnd 
carr ied v i t h  hi111 the tlirce t l m l  qnr\ iT i ~ i g  ~ d i o t  cllildr~c~ii : ihnt 
one of thcm, Pcter ,  ha, i i ~ ~ c c  d ied ;  tliat the ot!ic>~ t n o  : I ~ P  vet 
alive, and  tha t  tlic \a id J o l m  Aikin coiiti~iunlly i ~ i ~ ~ i i ~ t ~ ~ i l i ~ d  :111d 
wppor ted  t l i ~  t l i rw ~ l i i ld re i i  'o rellim CCI bv hi111 TI 1111~ I ' e t i ~  
l i w d .  and  h a t l ~ .  h c e  Pctcr', cleatli, iupported :!lid cciiiti~rni~.; to 
w p l ~ o r t  tlie otlicr t n o  free fro111 nil7 charge 111)011 ti10 w1i1 haill- 
i lrl  w h i l ~  lie 1irc.d or ul,oli hi, citatc bilict~ hi, tl,>:~tli. 

T h e  bill al5o - ta t+ t l i ~ t  :it tlic ti111c. of tlic. - a i J  iiqlwlliciit 
Sanincl A \ i k i i ~ .  t l ~ e  elder, n a a  ~ c i z e d  and 1)o.scii~il of t l l l ~ c  tract. 
of 1a11d in the (20imtv of' Bilrlie aci joi~i i~rg c,:~cll otlicr, .tlic> 110ii11tl- 
aries of n.11ic.h it  particularl7- d e s c r i l ~ c ~ ~ ,  :rlid of a i l i~nl l  1jc.r-olinl 
estate ; that  ]I(. i~ciiinilied iii tl~c, po*ici-ioll alitl ('11 jrm11(111t t l ~ e ~ t  - 

of miti1 1 \33  or  1$34. T T ~ I ~ I I  lie dicd i ~ i t c ~ - t : ~ t c :  that  It(. l r f t  -111.- 
T iT in4  him 11iq dnnglltt.1 .Inn, t h i ~  n ifc of ,Tohll -1ikii1. the c l~ i l -  
dreli of 1\I,iry 31oi1tgo1ner?, :I full-hloodcil i ~ i t e r  of tlic  id \ i i i ~ ,  

tlic t n o  idiot -oi~. h ~ r c i l ~  1a.t I I ~ I I I C ~  j t l l (w 11~111~ the ~ S \ I I C  of Ili< 
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f o n i ~ r r  wife) and a widow, Ijiccy, who was the wife of tile said 
Sa~iiuel a t  the date of the aforesaid agreement, the two childreii 
of the haid Samuel and Dicey therein ~l~er i t iomd,  and f i ~  e otlic1r.i 
who ncre  bor~l  to tlw said Sa~iiuel  and Dicey after tlic, said 
agrrcwirJiit; that no ndluil~istratioi~ has ever been sued out oil . 
his estate, but that the said Dicey and her children hare held 
l)oi~e,sioi~ of the said tracts of l a i d  a ~ i d  of all tlie persoi~al 1)rop- 
erty of the intestate fro111 tllc time of his dmth.  Tlic l)lnii~titt' 
f~wtlier  a w r s  that oil 14 June,  1838, Joliii ,likiu, for  a raluablv 
c.ollsidcratio11, assigiied to hi111 all his interest ill thr~ estatcl that 
11 as of Sauiuel Aikin;  that  he (the plaii~titt') has the title to a11d 
is seized of tlie tract of 100 acres referred to in the agremient; 
that he hath tmdered to t l ~ r  defendaiits, Dicey, Elizsbetli a11d 
Sai~inel .likin, deeds of conveyaiice for the salne, agreeably to 
tlir stipulations of John  ,2ikin in the agrerilitr~t ~ i i t l i  Saniu.el. 
and required a conveyance froill the heirs a t  law of ?he said 
Sal~iucl  of t h ~  lands dwreof  t l ~ e  said Samuel was scizrd at the 

date of the agreement, and that this requisitio~i has bce~r 
(189) refused; and offering to secure ill any nialiiier that Ilia!- 

be deemed effectual the i~erformaiice of the c o r e ~ ~ n n t  of 
liis assignor for tlie support of the two survi\-ilig idiots, tmd, fur-  
ther, to convey the said 100-acre tract to tlie said nidon and l ~ c r  
two cl~ildren, Elizabeth and Sainuel, agreeably to the otlier part 
of the corerlar~t of his assignor, prays that the defenda~its may 
be decreed to convey to hiin the three tracts of land whereof 
Sanluel Aikin was seized as aforesaid and to account for the 
profits thereof since liis death. To this bill the widow Dicey 
Aikin and three of her children hare  put in answers iu whicl~ 
they allege that the pretended agreement was i l i de~d  executed 
a t  the time it bears date, but that the same 1x1s not intmded by 
the parties to be a bindiiig agreement o r  to be carried into ex(.- 
cution, but was colorable and made to the intent merely to throw 
einbarrassiilents in the map of certain creditors and otliers who 
were tllen prosecuting suits against the said Samuel;  that Jolin 
*likin. as whose assieiiee the ijlaintiff claims. in  1820 or 1821. u 

before his removal to Alabama, sold and coilrered away nhso- 
lutely to the plaintiff the 100 acres of land nlentioned in said 
agreriliei~t, a i d  thereby disabled himself from pcrforining the 
i~retended corenant contained in said anreelllent on his nart. for 

D 

the assuring thereof to the widow and her two cliildre~i a t  the 
death of Samuel A k i n ;  that although he carried with hi111 whei~ 
he reniored to Alabania the three idiot children, he hat11 iierer 
afforded to thew or eitlicr of them any support, but has tliro'lr.11 
thein on the parish in Alabama to be supported; that  the said 
John hath never ill ally n7ay acted under the said agree~lient or 



claimed that  the salilc n-as a T alid o r  subs~st i l ie  olirJ, i i ~ ~ c l ,  ad111ir- 
ring tha t  the plaintiff liatli obtained an a~biglililclit ~ ~ I I I  the +\id 
Jolili of all his intercbt in tlic c3tate of tlie w i d  Sailinel fo r  wnit7 
trifling colisideration. they den:- tliat tllc rourt  \\ i l l ,  :it tlie ill- 
stance of tlie l ~ l a i l ~ t i f f ,  set 1111 and  cause to bc y w i f i c a l l \  c w -  
cuted tlic said pretended a g r e e n l e ~ t .  

T h e  i11fa11t heirs ~ v i t h i n  the S ta te  uut  ill the ordili:rr\ : I I I - T \ P ~ .  
disclaiming al l  knowledge of the matter-  in  c o ~ ~ t e s t a t i o i ~ .  Joli11 
Aikin. the assinnor. v l io  Tvas a r e s i d e ~ ~ t  of .ll:lbal~ia. 1)nt 111 ~ i o  

L 

ausner ,  and as  to him and  the other nonresicle~it drfe~itl- 
an t s  the hill has been takcii 111 o t o u f e s s o .  (190) 

T r  arc  of o p i n i o ~ l  tha t  if either Johl i  A i k i ~ i  01- tho 
plaintiff, his a s s i p e c ,  h a w  rlglits ~ m d e r  the alleged a e r r c i i ~ c ~ i t  
I L P  ought to be left to a\  a i l  liimself of thc legal r e m e d  t l lcwol~,  
and  tliat t h ~  case made is 11ot one nl i ich f~ i rn i shcs  a snfhcdie~it 
grouild fo r  the  ilitcrfercnce of n court of equit>-. T ~ ~ I T  111g t h  
conrideration of o t l m  matters,  i t  seems to U h  that  if the Jprec- 
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death of their father, i n  1833 or 1834. S o r  i i  tlwre cridcnce 
of any claim h a r i ~ i g  b~c.11 asserted, wider the agreclilellt, b,v Jolin 

.Iikin. 
(191)  I t  is true that in 1838 he made all ass ipn~wnt  to the 

l~laintiff which mas valid ill law to 1)ass his iritert~st in the 
I m d i  in crilc4ol1, m ~ d  thc plaintiff has it in his ])o\vcr, in conse- 
q ~ i e l ~ ~ e  of I~aving become thc prol)rictor of thc trart  so sold by 
J o h r  I i ik i i~ .  to execute that  nart  of Jolm's ae.rreliic~it. But t h r  
calaiin of the plaintiff is wholly unsupported by a n r  peculim- 
pauitv on his nart. and he can ask no more than to be substituted 
td  the riphts,'snch as they are, of his assignor. S o w ,  nothing 
less than good fai th and reasonable diligence will entitle a party 
to the peculiar relief accorclrd by a court of equity in enforcing 
the specific execution of a contract, even when i t  is unquestion- 
ably fa i r  and in erery way rcasonable. I f  this contract be oue 
of that  description, on which we forbcar from declaring an opin- 
ion. it is obvious, mc think, that if the said John slionld attempt 
to sct it  up  and pray for its enforcement bccause of a n  accident 
haring put it into his powel* now to comply wit11 it, the Conrt, 
after such bad fai th and neglect on hi? part, would not be r o u ~ e d  
into action a t  his instance. 

PER C ~ R I A A I .  Rill d i s r n i ~ s ~ d  with costs. 

I<DJII~SI>  C'. I:I.OTT?'. . \ I ) \ I I ~ I s ~ ~ R . \ T ~ I ~ .  E T ~ . .  v. S.\SC'T RTA31:S'I. 
asn OTHERS. 

Tms  was a case t ra~is~i i i t tcd  from the Court of Equity of PA+ 
U ~ O T A S R ,  a t  Sprilig Term, 1842, b -  co~isent of parties, to the 
Supreme Court. 

The facts and the questions i ~ ~ ~ o l r e d  arc stated in thc opinion 
delirered in this Conrt. 



Iillijz~/ey f o r  adniinistrator and  S a a c y  B l o m t .  
A .  J t o o r e  fo r  neat  of kin. 

G a s ~ o s ,  J. 111 Septei i~brr .  ISL'S, tlic late Josiali  (~' .  I3lou11t 
executed unto the plailitiiT his deed nlicrchy, ill c.o~isidc~xtioii  
of uiany good causes liim thereulito liloviug, aiid of tlw s1111i of 
$10 to h i m  i n  l m l d  pa id  by the 1)laintifi. lie harga i~ ied .  sold a l ~ d  
conveyed to the plailitiiT certain wgroes,  all  his  liol'sr.;. u~ules .  
h p p  and  cattle, hourcliold and kitchen fur~iitlu'e,  crol) a i d  1u.o- 
nsiolis,  to 1i:rre aiid to hold u11oi1 tlic following trusts,  that is to 
say, tha t  tllc plaintiff' should, so so011 as co~ivcniclitly might br 
done, sell so nluch of the w i d  l)l.ol)crty as might  Ije mx3cssary 
to 1x1)- his ( the  bargainor's) dcbts and hold tlw balance  lid 
apply the  l~rof i t s  thereof to thc sul)port of the bargainor aud  his 
fami ly  dur ing  his lifc. aud  afrer  his clcatll to conrev n h n t t w r  
might  reniain of the said property ill q u a 1  proportion to 
h i s  r i f e ,  S a n c y  Blount ,  and to sucli child or ch i ld re~i  of (193) 
the bargainor as might  he l i r i ~ i g  a t  his death. ,It t l ~ r  
t ime of t h e  exemtion of this deed the hargailior had  olic rliild 
living. T h i s  child soon t l l e rcd te r  died, aucl sftcr\varclr, 011 26 
October, i n  the  ~ n l r  ycar ,  the b a r p i i ~ i o r  executed a l ~ o t h r r  deed 
to the plaintiff ~~llcxrcby. i11 co~isidcratiolt  of $10 to lliiii ill 1ia1id 
paid hy  tlle p l a i ~ ~ t i f f  and  of ot11r.r good muses hiin t l i e r ~ i l ~ i t o  
moving, he  conr-eyed ( o r  declared tha t  lie conwyrt i )  rho saliie 
property, to  have a n d  to hold ul~ol i  tlir~ f o l l o w i ~ ~ g  trusts. that  i.: 
to say, so soon as ~ o u l d  ~ o l l ~ e ~ l i c n t l y  he (IOIIC to ~ ~ i i i k r  salt of si) 
uiucli of the said 1)rol)erty as might  1ic~cess:1ry for  the l)a,nnerlt 
of his  debts a n d  to hold the rei~laining prol icr t -  during tile joiilt 
l ires of the harpaillor and  his 11-ifc and app1~- the profits ro tlw 
support of tlle barpainor  a l ~ d  his f:miily, a ~ d ,  af ter  tile death 
of his said ~v i fe .  dur ing  tlie burgainor';: life. to ap]11>- tlrc profits 
to the  snlqmrt of the bargninor , .a~ld af ter  his cleat11 for  tlrr 1 1 s ~  
of his legal l~ersollal reprwe11t:ltivc~s or anch otlicr 11r~r~o11 :I.; 1~ 
sliould by hi!: last will aiid t c i t a l ~ i c ~ i ~ t  clircct. h t l i  tiit, d t d s  
~i-cre  duly 1)roved a ~ l d  rcgistercd, 1 ~ 1 ~  tlw last execvtcd dectl v-n; 
first registered. ,Josiah C. i l lou l~ t  (lied i n  J a ~ i u a r y ,  1839, i~i tcs-  
tntr ,  l ea l ing  11i,< said n-if(. s n ~ * ~ - i r i ~ ~ g ,  hut leaving 110 child. ' L ' l r c a  
p!aintiff n-as duly a p p o i ~ i t r ~ d  a thr r i i~ i s t rn to~~,  a11d II:I,< filcd this 
11111, to  ~vhic l l  Iir has  ~ ~ i n d c .  tlw n-idon. aud rlre nest  of kill of his 
intestatr  par t ics  dcfr11d:mts i n  o rdc i  t o  o11t:lin tlit. clirccti.oii; of 
the co111.t how lie is to  apply tl~c' 1 1 r o l ) ~ r t y  co~itaincd in the :11)ov1> 
deeds nf'tc~r l ~ a y ~ t r i ~ l ~ t  of tlir. clt~11rs of t l ~ e  il~tc,st:ltt>. 

I t  is p l a i l ~  that  the repis trat im~ of tlic d ~ e d  of 0 c t o l ) ~ r  lwforc 
the deed of Scptcinher has 110 effect u p o l ~  t l r ~  operation of tlw 
instrni~lcnts .  'L'lic repihtration of' a dccd h -  lav rwquirrd to bit 

14:; 
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registered is in general but a perfecting ceremony which, n l ic~i  
lwrforrued, relates back to the execution of the deed and gives it 
(>ffect fro111 that time. There is indeed a remarkable exceptiol~ 
ill the case of mortgages and deeds of trust. By the act of 1829, 
ch. 20, re-enacted in the Iierised Statutes, ell. 37, see. 24, no deed 
of trust or  mortgage of real or personal estate shall be ral id to 

pass property us  agaznst creditors or pzrrchas~rs  for a 
(194) valuable corisideration from the donor, mortgagor or bar- 

gainor, but from the registration of such deed. The pres- 
ent case evidently does not fall within this act. 

Both the deeds are postnuptial settlenieuts, and each may be 
rt~garded as rolulltary so f a r  as the present parties are conccrned, 
and, as between them, entitled to its proper operation. Now, 
110 power haring been reserred ill the first deed to revoke the 
trusts therein declared, the wholr questioil turns upon tlie con- 
struction of that deed. The next of kin insist that  the ultimate 
l i~nitat ion in it must be understood as a limitatioll of O T L P  )ttoirt?y 
to the wife and the other moiety to the child or rh i ldrc l~  of the 
b a r g a i ~ ~ o r  liring at his death. But this camlot be without de- 
parting from the obvious li~eariing of the terms used. The 
trustee after the death of the bargainor is  to conrey whatever 
may remain "in cqual proportion to my wife, S a m -  Blount, 
and to such child or children of Josiah C'. Blount as limy bc 
living at the death of the said Josiall ('. Blouut." Tllc wife 
inld s~icll child or children of the said Blount as map Irw living 
a t  his death arc the persolls to whom t h t  tonr-cvance is to bc 
made, and it 1s to be made "ill equal proportions," that is to 
iay, t i ~ c l ~  of these designated objects of his bounty is l o  ~ r c - r i \ ~  
an  equal 1)art. I t  cani~ot bc doubted that  if two or more of his 
c.hildrnl had sum-ired each would h a w  bern elrtitled to sliare 
c q ~ ~ a l l y  with the widow. The birth of anothsr caliild or of i11ore 
childrrn vould lessen her part ; the death of any of rhci~l in- 
creases it. A l s  the truster is ordcred to coilrey to l ~ c r  t o l d  to 
.nth child or children as may be l ir ing at the dsatll of the 
w t t l ~ r ,  and tllcre are none such, shc becomes upon that c r c l ~ t  
i l ~ e  sole objcct of the settler's bou~lty and is entitled to :111 that 
rtw~ailis after payment of his debts. 

PEE CURIAX. Declarcd accordingly. 



S. C.]' J rSE TERX, 18-1-2. 

1. .I l ~ i l l  to n~ , jo i l l  :I tlefe~itl:~llt froili , l~r:~yil~g j~i~l,cnirnt and t:llriqg out 
rsecntion npon :nl injinlctio~l I~oiicl .  :lftw the injimction 119s been 
tlissolred. is :I ~~roceeding n~t i rc ly  mi l i~ lon~i  in ecluity practice, 
;111tl cwmot 11e sn~~portr i l  on :luy 11rilic.iple. 

THIS n as a n  appeal  fro111 two interlbci1tor~- d w i e c s  1li21dc a t  
S p r i n g  Terlu, 1842, of CHEROKEE Court  of Equity.  hi,- EIonor, 
Rtriley, J., presiding. 

Thc questions presented a re  fully stated ill the opinion dclir- 
ercd i n  this Court.  

.T. H. El-ytrir a n d  ,J. (;. By~zu7tr f o r  defendants. 
S o  counsel f o r  plaintiff. 

G \STOX, J. -It the last term of this ( 'ourt n e had occasioli 
to conqider ( a i r t e ,  29)  an appeal  v h i c h  had  heen taken f rom all 
interlocutory dwree  of the Court  of Equitx- f o r  the  count^ of 
Clierokee d i s s o l r i ~ ~ g  the in ju~lc t ion  n h i c h  the p l a i ~ ~ t i f f  had oh- 
tailled upon the filinq of his  bill. A crrtificatr n nq t r anvni t t cd  
to the  co11rt bclon- drclnring the judgiimit of this Court  tha t  
there was no crror  ill tlit. dccree. and  tliereupon tllr plaii~tiff 
filed m o t h e r  hill i n  tllf court helow callcd :I s n p p l e ~ ~ ~ e n t n l  hill. 
wherein lip c l ~ r g e d  that  soon af tcr  the i n t e r l o m t o r ~  clcrrrc was 
made the S u l ~ e r i o r  Court  of M:ICOII, T T I I C ~ C ~ I I  the  inclg- 
uimlts had  heen rendered, did. on tlw application of tiic, (196) 
plaintiff. ordcr t l ~ a  exrcut io~is  issucd on the said judc- 
nlelits to h r  set aqidc; that  tlw said juclgniclits had  b e c o m ~  rlor- 
malit ,  and  that  cacw~tions could 1101 l av  ful ly  issnc thercox niitil 
tlic. jltdglnents should be r r r i r e d  b- c i i ~ i ,  ftrcitts. A\i~cl it  naq 
f u r t h c r  charqed that  the d(~ftwdnnts  tlireatened, Ilrx crtl~cxlc-y, to 
p r a y  f o r  a judgment on the injunction bond eaccntrd 177 the 
plaintiff and his suretir. n h m  the original hill n7as filed, and i t  
was prayed that  tlieg ilionld he elljoined f r o m   nori inn f o r  said 



judgmen,t or  in ally othcr Tvay enforcing the wid  Iniitl. T ~ I P  
court refused to graut the illjunction thus asked, :cud froill thi, 
refusal tile plaintiff x a s  peru~it tcd to appeal to thi i  C'onrt. Tllc 
defci~claiits thereupon prayed a judzlilcnt spaillit tlicx pl:~i lit iff 
aud his suretici on the i l~janction bond, when a11 affidarit nn -  
offpr(d of O ~ I C  of the slwetics. a rcr r ine  that the wid  bond had 
L r w  materially altered since its c x c c u h n  by of tlw roniisel 
of thc. defc~ldants;  that  tlic, subseribii~g witnca3s to the instrw 
l ~ i c l ~ t  n a s  a resideut of the State of South ('al.oli~la, ;itlcl that if 
an  ol)portunitv should be afforded of taking llic dcpo~itioil i l k ?  
affiant would be able to prore this alleged nltcratioll. T7po11 tlii* 
affidarit his H o i ~ o r  declined giving the judgnie~lt as l)rayrtl. a11d 
ordered the motion t l~erefor to be laid over until the next te r i i~  
of the said court. From this interlocutor7 order t h  defend:n~th 
l'rayed aiid obtained an appeal to this Court. 

TVr do not see how a doubt can be entertni~led of thc corlwt-  
iless of both the interlomtorv ordcrs comnlaiued of. 

The supplementary bill, as it is called, is a perfect 11o1el~y. 
A11 injunction is a prohibitory writ spc(4ally p1.a7cd for, bccause 
of matter of equity, requiring this c,xtraordii~ary i ~ l t c r p o s i t i o ~ ~  
of a court of cwsc i r~~c t . ,  to rcstrai~i  a party f r o ~ u  d o h g  wmic 
act i n  pi i s  or from pursuil~g some procecdinp ill n11ot11e1. court 
that i? iniquitour but from which he c a u ~ ~ o t  otlicr~rise be c~ffec- 
tually restrained. ,h alq~lication to a court to r e s t r a i ~ ~  ~ I I P  of 
its suitors fro111 111ori11g the court for :my rcllief to ~v i l i c l~  liv 
belie1 cs hiinwlf entitled can s c a r c e l ~  b~ cmisitlerecl 2:s wrious1,v 

made. rf tllr contexi~plated u ~ o t i o ~ i  b~ o w  ~vllicli under 
(197)  the circumstances of the case is iiot proper to bc grar?ted, 

~ I I P S P  clrcumstarices should be discloied or bronglit to tllc 
~loticc of tllc court upou the motion itself. Y'bc qrouiid ~f 
c ~ ~ j o i l l i l ~ g  procecdi~~gs in other court? is b~enusc~ tllose courts, 
from thra nature of their organizatioii, cmniot talw effectual cog- 
nizance of tllc special matter ~ \ h i c h  render, the proceedings 
therein iniquitous. But the court which is asked to enjoin pro- 
ceedings btcause of equitable matter alleged is uriquestionablv 
competent, wlieii it  shall be asked to sanction those proceedings. 
to determine whether thcy be iniquitous or not-whether it shall 
give or withhold that  sanction. Besides, there is not t l ~ r  slight- 
est g r o u ~ ~ d  of equity in  the suppleme~ital bill. When the cstraor- 
diriary remedy of i ~ ~ j u n c t i o n  is asked for, the court is bound 
to take care that this restraint oil the legal riqllt of n citizen 
shall not  be granted without effectual securitv being t akm that 
he shall not be injured therebv. Upon an  in ju~~et io i l  to restrail1 
the collection of m o n c ~  recovered h,v a judginmt a t  law the 
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o i d i ~ i a r y  prnct iw ill E n p l n ~ ~ d  is to require a s  n c o ~ i d i t i o ~ i  I I I . ( Y . ~ -  
dent tlint the 1im11e- b(2 dcposircd i n  conrt. S o  doi~br  r 1 1 c ~ 1 ~  a re  
c:lst.s ill ~vliicli thi- practice i~uglit  to be ob.;crrcd x i t h  u>. UII: 
ill I I ~ I  cnscl can all i ~ ~ j u l i r t i o n  i w w  to rcstraili all csccutioil fo r  
n debt rwovered :it Inn. (~ui less  \vlie~i tlie money is so ilc~positc(lj 
xi t l iont  r y u i r i ~ l g  of t h r  (~oliipl:ii~laiit bo~id  a ~ i d  s u i ~ ~ t i o .  fo r  the. 
p : ~ , n ~ w ~ t  of tli i~ ~ l ~ o l i e y  iiito court nl)oli tlirx d i h a l u t i o ~ i  of tlio 
i l ~ j ~ u i c t i o ~ ~ .  I k .  S ta t . ?  c11. 32,  sor .  11. Sucli :L b o ~ ( 1  1 ~ 1 s  11c~w 
piw11 iii this ctrst.. Tlie i l i ju~ ic t io~ i  w:is d i s ~ o l ~ e c l ,  and tlic p l a i ~ i -  
tiff cliarg,.c,s i t  to be iliiquitons to l ~ o l d  hi111 to the p e r f o r ~ l i a ~ ~ w  
of this obligntioli, because tliosr f o r  ~vllosr security it  11:ld hecli 
rrqilired c~trtiiiot get a s1)ecdy rciiicdy f o r  their debt b>- exemtioil 
i n  t l ~ r  court of Inn'! T h i s  bond x a s  intended as  :I (-~111111ati~-(~ 
rcllleily f o r  the hrriefit of the judgliient creditor, nild tlie Yeq- . . 
circuiiistnslce n-liicli slion-s a siiccinl uecessitv f o r  its eserclsc 1.q 

caer 111adr by liin H o l ~ o r ,  i~isisted t h a t  tlir act of tlic L(~pid:itiwc 
p r c s c ~ i h u  that  i ~ ~ j u ~ i i ' t i o ~ i  l ~ o l ~ d s .  I I ~ I C I U  t l ~ i >  d i s~01~t i i111  of a11 ill- 
jniiciiol~. sllail be p r o c c ~ d c d  011 "in the salile umi1iei. 2111d u l l d ( ~  
tlir .-:ililfJ i , i ~ l ( ~ . ~ ,  r rgul :~rio~is  :i11(1 restrictions" as bonds on :111]1~nls 
froill tllix c o u ~ i t ~ -  to the Superior Court  ( I i e ~ .  Stat. .  ch. 35 wc. 
13)  a ~ i d  ill regard to fllc~sc, tliat " judpi le~ l t  IllnJ- bi> iicsf~riiti~~. 
i~i l t r iwl  111, :igaiirst tlic alq)ellant and  his snwties." ~vliel'e tllc 
e l l a t  i s  i 1 .  I .  R u t  the d i r ( 4 o l l  to iwldcr ~ l i c  
j u d p c w t  i i~s f fo i t f~? .  c q t : i i n l ~ -  docs not, prohibit t11c c o i ~ ~ i i l c w t i o ~ ~  
of an>- 11lattc.r of defrlise ag,.ninst tl i t  p r v c r  fo r  j u d p ~ i i n ~ t .  : I I I ~  

n- he^^ the court has  reason to hcliere that  such mnttcr does &st. 
i t  callnot 11(. donbtcd but that  the court m a y  afford tiliit~ to 111nlic 
i t  :1111)car satisfnctoril-.  Tlie case does not call mi us for  nli 
opinio~r in  n-hat n i a l i i w  the, dcfcllsc licrc alleged ought to 
s l ion~i .  I t  11111st 1,c t~i;tabli.~hcd to thr, sntisf:1(6oi1 of t l i ~  court.  
aiid tliis, we s l~o idd  1)rcwmlc. niay be tlonc h -  :lfitlnvits; or t h  
~ ~ ~ u r t  I I I : ~ , ~  ill i ts clisci~(~tio~i d i r w t  a n  ismil to 1~ t r i d  1))- ti j u ry  
to 1 1 : i s  ~ i p o i ~  i t?  t ~ v t l i  01. o r d w  :~ i i  action of di.l)t to 1)c i ) ro i~ch t  
a t  lan- n p 1 1  tlic bond. If it 110 a s c c ~ t : ~ i n ~ l  tli:it t l ~ e  Imnd lins 
bcc~i  altcrcd in a matt,rinl par t  11y a n  ag(wt of tlw ilcfcnda~lts 
si1ii.e its esecution and  TI-itliout the assent of tlie obligors i t  n d l  
htl the d u t y  of the conrt to order  i t  to  be racated.  
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I t  should be certified to the court below that t h c r ~  is no error 
i11 either of the interlocutory orders appealed from, and there 
ought to be judgmeilt here for costs against the appellants re- 
spectirely in their several appeals. 

PER CI-KIAAI. Ordered accordingl-. 

1. 'l'lte Court of Equity will grant injunctions to prermt nndon1)ted 
; ~ n d  irr~p:lral~le ~liisc.liief: a n d  it iil;ry thus :I($ on the npplic.;rtion 
of intliritlnals, uot only in the case of :I prir:~te ~luisanct>. 1)ut. 
\\-here the i11tlirii1n;rls suffer slwc.i;tl injury. in tllq c%se of 11ul)lic 
nuis;rnces :11so. 

THIS cause was reiilored to the Supreme Court for a hearing, 
by consent of partics, a t  Spring Term, 1842, of E~(:ECOIIRE 
Court of Equity. 

The questions arisiug upon the pleadings and proofs are stated 
in the opiuion of the Court. 

K. F. X o o r r  for plaintiff. 
R o d p ~ ,  J .  11. IZrynn and TT*hitclk~~- for defendant. 

GASTON, J. The object of thir bill is to e l r j ~ i ~ i  the drfendant 
from erecting a mill 011 a branch of a crcrk rmniing through his 
land in tlie county of Edgccombc. The plaintiff alleges that 
the erection of the proposed mill mould p ~ l d  t l ~ e  water hack and 
cause it to orerflow a considerablr part of his land, and p row 
ntterl- destructire to the health of himself and his fami l r  a11d 
highly injmious to that of several of the nciqhbors. The A -  
feiidant admits that the erection of the mill d l  cause the n a t r r  
to orerflow :I part of tlie plaintiff's land, which he alleges to bp 
unfit for cultiration; i ~ ~ s i s t s  that  the inill is called for 117 the 
wants of the conmim~itv, a ~ l d  utterly denies that  its erection d l  

produce ally illjury to the health of the plaintiff or his 
(200) family or to that of anv of his neighbors. Thirty-eight 

~vitnesses have been cxamiiwd, and v e  hare  not only heard 
all these depositions read, but hare  deliberately read them aftcr- 
~ ~ a r d s  in our chambers. I t  is unnecessary to state them ininutely, 
but the material facts ~ h i c h  we collect from them are as follows : 

145 
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T h e  tracts  of laud of the plaintiff and  the defenda l~ t  a rc  qitu- 
a ted i n  the fo rk  of a creek and on the sonth side of tha t  hrancli of 
the  creek oli 11-hich it  i< l ) r o p o < ~ d  to ercct the mill. I'lirlir du ell- 
ings a r e  about 130 yard. apart ,  each ahout half a ~ i l i l e  fro111 thr. 
ruli of tlie branch, the plaiutiff's higher  up the bra~lc l i  than tlir, 
defendant's. the proposed mill site, which ih ~ i e a r l r  oppo- 
site to the  defendatit's dnellinp, a darn was raised u p n a r d <  of 
f i f ty  years ago by all aliccatol* of the defeudant as  prel)arator>- 
to the erection of a mill. but lie n-as l ) r c > ~ - e ~ ~ t c d  f rom coillplctil~g 
his  purpose by  a r a n t  of nleans, o r  n .uppo-ed x m t  of liicailq. 
slid the place left i n  the dam f o r  the mill \\-a, i lerer closed and  
the  \ rater  consequently not polided back by the dam. The  n ~ i l l ,  
to he useful, sliould h a ~ e  n head of sere11 or eight feet of n x t e r .  
a n d  to obtain tliis l i tad the ~ v a t e r  must bc pondecl back about w 
mile a n d  made to c o l e r  abont th i r ty   acre^ of land.  This  laud 
is now low a n d  r e t .  11-it11 a gron t h  of  gun^ a ~ ~ d  o a k  and uior(' 
of i t  belongs to the defendant than to the plaintiff. T h e  ~va tc r .  
by being tlius ponded. will be brought to ~ v i t h i n  TOO vards of tllr 
plaintiff's dwelling, a n d  i n  one place, n h e r e  there i b  a &ort 
cleprcssion o r  ravine, to n ithill 500 x ards  thereof. Ai qood l i d 1  
there erected ~i-ould be a public conre~iience, eywcially to  tho^ 
neighbors xvho live on the north side of the branch, a11d seems to 
be gel leer all^^ desired by them;  but donbtq a rc  entertailled by 
several of tlie witnesses whetlier a d l  can be made to s tand per- 
manently a t  t h a t  place. 

On tlie question how f t r r .  t h e  erection of tlie proposed u d l  
would p r o r e  injur ious to the heal th of the plaintiff and his 
fami ly  o r  to tha t  of his neighbors we a re  furnished nit11 testi- 
mony of two kinds. Thp first consists of thc opinions of n i t -  
nesses derived, as  they declare, f r o m  their  observation and espe- 
rience. Upon  these i t  is  in~possible to  arrive a t  a n y  cer- 
t a in  conclusion. M a n y  declare the i r  decided conviction (201) 
t h a t  i t  will be esceeding1~- pernicious to the liealth of tlie 
plaintiff's fami lv  and  tha t  of the neighbors. vide all cqual num- 
ber. a t  least, express nit11 great confidence thc opiiiiotl that  i t  
will be perfectly harmless in  tliiq respect. 'Two nledical eentle- 
nlen deposc tha t  n ~ r l v - e r e c t e d  mill ponds p n e r a t c  poisotiou.: 
niiaenla because of the deconipo.ition of the trees killed by thc  
s tauding wate r :  that  this ~ ~ i i a s ~ i i a  i i  f a r  more injur ious to resi- 
deiices 011 tlic. north tlian oil the south \ i rk  of p i m d ~  b e c a u ~ e  of 
the  general prel-alcnce of qouthwly nindq in the . : U I I I ~ I P ~  q~aqo11. 
and tha t  plirsicianq a r ~  not agrc td  as  to t11~ e ~ t e n t  io  n l ~ i c l i  
this  miaqnia r i l l  rcacll. sonle holding that  it n ill i ~ o t  bc ill in-  
r i m s  lwvoiid a quarter  of a mile, while others teach that  it.: 
deleteriouq effects nil1 he felt t n o  mile< off. 
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Up011 the nhole TW conf~ss  tliat t.he strong lea~ling of our 
opinioll is with tl-iosc, who t l i i~lk that the a p p r e l i e ~ ~ ~ i o n ~  of the 
plaintiff are ]lot without f o u ~ ~ d a t i o l ~ .  But we do ~ o t  (111 that 
account fcel oursrl\es authorized to grant the c~straordiliar,v 
reinrdy. which he asks of us. TY(x cwtertaili no doubt of rllr 

of this Court thus to act in .cases of mldoubtcd mld irrell- 
arable iliischief, and v e  liold that it may tlius act upon the 
a1)plicatioii of i r~d i~ idua l s ,  not ollly in  the case of a p r i ~ n t e  
~ l u i s a ~ ~ c e ,  but, nhere the indirithlals suffer special in jur r ,  ill t 1 1 ~  
c a s ~  of a 1)ublic r~uisallce also. Spencw 1 , .  R. EL)., 8 Sirnons, 198. 
But it will only act in a case of necessity, where thc. cvil sonqht 
to he prewut(,d is uot merely l~robable, but ui~doubtecl. . h d  i t  
will be particularly cautious tlius to interfere wllere the appre- 
helidpd ~l~ischief  is to follo\v fro111 such establishments aud erw- 
tions as have a tendency to promote the public conreliiencc.. 
S o  olle ran read our statutory provisions 011 t h ~  subject of 
crt,cting public mills aiid dcclari~lg the remedy for pcrsonb ill- 
jured by the e r~c t iou  of public gristmills or nlills for donwstic 
mai~ufactures or other public purposes, and fail to see that  rhc 
Legislature has niarsifesterl a strong disposition to faror  thclii. 
I t  would ill acoord n i t h  the duties of the ininistrrs of law to act 

cou1itc.r to tlic policy of thc ~iiakers of the la\!. 
(202) I f  the plaintiff, illdeed, were nithout other r e n i r d ~  u.r 

should feel ourselves bound to interpose ill 11ia behalf; for 
the act contemplated b r  thc dcfcndant is an admitted n ro lq .  
The defendant has 110 right to o~erflow the plai~~tiff'.: laud. 
But the plaintiff is not without remedy. H e  can prcfer his pcti- 
tioii a t  law, and 011 the trial lw will be nititlcd to recox cr d a m  
ages, not o111j- for the direct injury of overflowing his land, but 
for  the injurious effccts t l ~ ~ e f r o n i  resulting to health. -111cl it  
is sl)(lcially prorided by the statutes referred to that if the all- 
11ua1 damage be estiiiiated by the jury as high as twcwty dollars 

'llt to the may by rel)eatcd actior~s coinpel the  defend‘^ 
take dowii his mill. 

This legal re~nedv will probably p row efficacious for r rery  
legitiiiiate purpose, aild to this remedy we mnst leare the plain- 
tiff. 

The bill must be dismissed, but, as  me th'ink, without costs. 
PER Cr-~raar .  Bill dismissed without costs. 

Cited: Ellison v. Comrs., 58 N. C., 58; Clark 1'. Lazcrence, 
59 S. C., 85; Dorsey v. Allen, 85 N. C., 362; Redd v. Cotton 
Xill, 136 N.  C., 344; Durham c. Cotton Mills, 141 N. C., 630; 
Hickory v. R. R., 143 K. C., 452; Pedrick v. R. R., ib., 5 0 9 ;  
Durham 2%. Cotton iIIills, 144 N .  C., 711. 
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2. Tlie lxtrol gif t  n-:IS void. :11id ;I I1~(11iwt of "the resitlue" pnsscs all 
the personal estate of thc rtlstator : ~ t  t l l ~  tiliir of his death not  
ot l ier~~ise specificzlly clispourcl of 1)y the will. 

THIS cause n as traminitted by consent of parties to the Sn- 
preme Court, a t  Spring Term, 164.3, of PERWI C'ourt of Equity. 

The facts are set forth in the opinion'of the C'onrt. 

Rum~n-,  C. J. I n  1834 John  Holloway made his will and 
testament, and therein, after many de~ i scs  and particular Icga- 
cies of slaves and other things, lic bequeathed as follows: "The 
residue of 1 1 1 ~  estate, if any, to be equally diriclcd anlong all 
my children," and he appointed the defendant King and three 
others his executors. The testator died in 1840. and the d l  
v7as p r o ~ e d  by King and otliyrs. the executors, who properly 
administered the estate, as is admitted ill the bill, exccpt as to a 
certain slare called Grace. Tlie bill is filed by aorlle of the tes- 
tator's children against the other children alid the executors, 
and states, as to the said slare, that she belonged to the teatator 
at his dcath, and was not specifically gircn aviay in the d l ,  
hut formed a part  of the residue of the &ate, and ou&t to be 
dirided among all the children equally; but that  the de- 
fendant King had her ill his possession, and, clainling 11w (202) 
as his 0 ~ 1 1  property, refuscd to account for her as a part 
of his testatora< estatr. The prayer is that she may be declared 
to be a part of the residue arid distributed accordingly. 

It is not material to ~ i ie l~t ion  the answers of any of the de- 
fendants except that  of King, upon which the ordy question in 
the cause arises. He states that he married a daughter of the 
testator's b r  his  second wife, 1~7110 was a daughter of one Halli- 
burton, and that after the testator had made his will Erallihur- 
ton gave to hi. son-in-lav, Hol lom~y,  the s l aw in qlieation, and 
that the latter neyer took her into his actual posscwion, but 
caused lwr to he sent directly from Halliburton's to the dcfcnd- 
ant King as a gift and adrancenlent from Hol lo~my to his 
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daughter, Xrs .  Iiing, arid her l lu~band,  and that  as such he 
(King) received her and had her in possession for more t l l jn  
three years before and up to the tinw of Hollowny's death, claim- 
ing her as his owi~,  a11d that the testator frequently during that  
period declared that he had given the slave to the defendant 
King. Upon those facts the answer insists that  thc testator did 
not consider Grace as a part  of his estate arid that  b -  a proper 
coiistruction of the residuary clause she does not pass under i t ,  
but that the testator died intestate as to her, and that thereby 
the parol gift to King became a perfect title upon the death of 
Holloway. 

Tlie Court is relieved from the dutv of considering the latter 
p i n t  made in the answer, upo11 the effect, under the act of 1806, 
of intestacv as to a particular slave before put into possession 
of a child bv the parrnt, upon which doubts may vet be enter- 
tained. Stallings 1%. Stc~ll~tcyn, 16 S. C., 299; Hurdle ?.. Elliott, 
23 S. C., 174. We are thus relieved, since therc cannot be a 
doubt that  the testator did not die intestate as to this slare. 
The answer notices the fact that  Hollowav acquired the negro 
after lie made his will, and upon that, coupled with the parol 
gift to King and wife, the argument is founded that the testator 
did not intend to include this slare under the residuarv clause. 
But it is clear law that  a general residuary clause passes a per- 
sonalty not otherwise effectually disposed of, although acquired 

subsequently to the rxccution of the will. I n  this respect 
(205) wills and testaments differ, a devise passing oiilv such 

land as the party had a t  the time of making the mill, 
while a disposition of personalty takes all the testator should 
hare  at his death. Which last is not upon any intention to pass 
a particular chattel not owned bv the testator when he made his 
will, but it goes upon the general intention declared by him i n  
the residuary cla~lse not to die intestate as to anything. Sorrey 
?r. Bright, 21 N .  C., 113. This instrunlent therefore passes all 
that  it w o ~ d d  have done had i t  been executed iinmediatelv before 
the testator's death ; and as the IT-ords. "the residue of nlv estate." 
are broad enough to take in this negro if she belonged to the 
testator, the only question is, Did she b e l o n ~  to h i m ?  Upon 
that there is  no doubt. Both parties claim under him, and the 
defendant by parol gift,  amount'ing only to a bailment, to hold 
a t  the testator's pleasure, capable of becoming a d i d  gift a b  
inifio upon a condition (which has not happened) that the tes- 
tator should die intestate. I n  a case not so stroiiq as this ( X c -  
Connell 7,. Peeblps, 21 N. C., 601) we held that  under i gift of 
"all my negro slaves," not only those in the testator's possession, 
hut those previously given by parol to his children, passed. This 
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s la re  must therefore be declared n par t  of tlic r v i d u e  of tlic 
testator's estate alid the u v a l  accoullts a ~ ~ d  dlrectio~la fo r  a dir i -  
sion among the cllildrell be orclercd. 

PER CI RIAV. Dccreecl accorili~loly. 

Ai drrisrrl :IS f~lllo\vs: "I (lw-isr ;111(1 11c~[11t~rtl1 to I I I ~  xvifr ,  S. 1.:. I).. 
mid 1.0 111y (1:11igl1t~r> 1.:. .r .  I).. : I I I ( ~  their 11~irs  ~ I I ~ P V I T .  ;111 I I I ~  

c>st:~te. I ~ I  :lutl lrrrsol~;rl, to I l t )  clc1n;rl ;11i11 joi~lt 1iril.s. to s ~ l l  ;r1111 
dispose c!f tlir s;riiit~. ; r ~ ! t l  1.13 ti113 sllrrivor on the (leirtli of c7itl1w 
of' tllfl111; ;llliI +11o111<1 111)- ~vife  11ri1ig furt11 ; I  l i ~ - i i ~ c  1.11iIil. 11ei11: 
I I O W  i n  :I stnte of ] ~ ~ ~ I ~ ; I I I v J - .  I 111;11<e sl1~11 c.11i111 P I ~ : I I  mid j o h t  
heir wit11 111y vhil(1 12, .T. I). : i~ ic l  111;- wifr F. 1.:. 1). 1 flirt11(~ :III -  
11oi11t lily x~if'. S. 1.2. I).. sole esc~c~~itris.  :rll  111y ?stat? ~ P : I I  ; I I I I ~  

~1t~rs011:rl 11t~ing at her ;111soIute clisl~~os;~l (l~lrinq t 1 1 ~  111inorit;- o f  
I I IF  cltild or (.11ildrt~11. s11r li:~vi~ig the sole g i ~ : ~ r e l i ~ ~ ~ i s l ~ i p  of w i ( 1  
c*liildrnl." '1 '11~ test:~tor clietl. and the c~li i l t l  of wllic.11 his wiftb 
1r:rs ] I I F ~ I I ; I I ~ ~  was ; r f t t > ~ ~ ; ~ r r l s  11or11: Hrl(7. (1) tli:~t 011 the 11irtI1 
of t l ~ r  ~ ~ o s t l ~ u ~ l l o ~ ~ : :  e1:liiglitrr tho ~lrotl~er :11it1 llrr two tl:rugI~ters 
v n r  t l~r isers  ;nid 1m:rters ill cmimon i n  fee., subject. :lt least. :IS 

11rtn-ern tlir ~ilotller nil11 her tl:rl~glltrr I.:. .J. n.. to :III rsec.utol.\- 
tlevise orrr  to the surr i ror :  12) t11;rt tllr vitlon. 11;rel 110 ]wn.rr 
1111der tlitl will t o  sell the re:ll rstnte: t11;rt tltr tlrc,el of t l ~ r  d ; n ~ g l ~ -  
t ~ r s .  tllrj- Iwillg unclrr ;rgr. n-oultl 11r ritllrr w i t 1  01. vciitl;rl~lr. ;11it1. 
t l i~rrfore. tllnt :I c.011trac.t for tllr s;rk uf tllr 1:lilil could 110t 11r 
ellforc,etl. 

T H I ~  cause n a s  trunsmitted, by colisel~t of parties, to  he S11- 
preme Court,  f r o m  the Court  of Equi ty  of BER~IL,  a t  Ful l  
Term, 1841. 

T h e  bill waq filed a t  F a l l  Ter111, 1841, in  the name of S a r a h  
E. Deverens, Elizabeth J .  D e w r e u s  m d  Georgians Devercus. 
the  la t ter  being infalitq, who w e d  b r  their  mother, t h c  *aid 
S a r a h ,  a n d  alleged that  i l l  I s 3 7  George P. Dererens.  of tllc 
county of Bertie,  departed this life,  having first d u l r  made n~rd 
published his last will and  teqtnlile~rt ill ~vri t i i lg ,  wherebr  I I P  
derised to the plai~ltiffq a certain plantation ill the countv of 
Bertie and hcqueathed tlienl t l i ~  Iicgroe$. stock and  tools \ \ l ~ i c l i  
m r c  upon the *RIIIC; and  the l)lailltiffq fu r ther  d l r c t d  tha t  b -  
the said will certain I)o\\rrq of sale n-ere r e w d  i n  the w i d  
S a r a h  E. Dex e rena ;  that  in  the esecnt io~i  of the  ;aid 1207) 
p o ~ v e r  the w i d  S a r a h  E. Derereus ,  i l l  March ,  1s-$1. con- 
tracted to sell t l ~  said la11d. s l a ~ e h .  stock a11d tools to tht. clrf(wr1- 
ant.  Bcnjamilr D111111, by nri t te l i  article<. n  cop^ of which IJ 7.. 
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annexed to the bill, in corlsideratioi~ of the sun1 of $25.000, to 
he paid in the nianner s t i l d a t r d  in  the said articles. T ~ P  plain- 
tiffs further alleged that the said Bei~jaliiin was perfectly willing 
to pelforni the coiltract and that th:. said Sarah  was also per- 
fectly sati5ficd therewitll, but that the said Sarah  and tlicl said 
Ikl~j:n!iin vere  advised that tlic said Sarah l i i i ~ h t  h i ~ r e  cxrc~edcd 
the pox c,r\ g i ~  c ~ i  b? 111~ said n ill, nild the said Sarah TT $1' 1111- 

n-illing so to do, and the said Benj:nnin w r y  rcasoiiablr might 
derlincx coliipleting the said purchase until iir was certain that 
the said Sarah had thc power tn corlrey to him a perfect and 
illdefeasible title. The  1)laiiltiffs t h i  averred that t 1 1 ~  ncre  
ad1 iscd that  the said Sarah  had ill and by the said nil1 a11il-J~ 
power to make the said contract of sale, and they prayed that  
the said Eenjaniin might specifically executtx the same. 

Thr  defendallt ill his answer admitted the death of George P. 
Dm-ereux, the execution and probate of his last will and testa- 
11lent and the contract between the clcfc~dant and the plaintiff 
Sarah,  as stated in  the plaintiff's bill, and arerred his readiness 
to compIy with this contract on his part  provided t l i ~  said S n x h  
was authorized by the will of the said George to make siwli con- 
tract, and p r o ~ i d e d  lie could receire a secure title to the prop- 
e r t r  contraetc.d to be sold to Ilini. 

The following is a copy of the mill referred to in the bill snd  
ansu7er : 

"I, George P. Dererenx, of North Carolina, being iir sound 
and disposing mind and niemory on this 5 May, 1337, now re- 
roke all n1y former wills and testaments. 

"I give and bequeath to my  ever dear x~ife,  Sarah  Elizabeth 
Devereux, and to my  dear daughter, Elizabeth Johnson Deve- 
rcilx, and their heirs forever, all m g  estate, real and p~r soua l ,  
after all my  debts are paid, to be equal and joint heirs to sell 
and dispose of the same, and to the surr i ror  on the death of 

either of them. And should lny wife bring forth a l i ~ i l i q  
(208) child, being now in a state of pregnancy, I make such 

child equal an! joint heir with my  child, Elizabeth John- 
son Devereux, and my  wife, Sarah  Elizabeth Derercux. I fur- 
ther appoint nlrr wife, Sarah  Elizabeth Devereux, sole executrix, 
all nir- estate, real and personal, being a t  her  absolute disposal 
during the minority of my said child o r  children, she having the 
sole care and guardianship of said children. Being now, as I 
apprehend, on the borders of eternity, I solemnly declare this to 
be my last will and-testament, i n  presence of 

"G. P. DEVERECS." 
(Attested by three witnesses.) 



"TT'liereas, I, George P. Dexercus, of the S ta te  of T o r t l i  ('211- 
o h m ,  l iar ing lnade and  duly enecuted 111~ last n i l l  a i d  t r ,~tai~lei i t  
i n  wri t ing hearing date  5 X a - ,  1537 : S o n ,  I hereby dec.lnrt. this 
preiciit m i t i i l g  to he a codicil to m y  said n i l l .  and d i r tc~ i  tlic, 
.ame to be a l ~ n c s e d  tliercto xnd taken as par t  t l icrtol.  L h d  I 
do hereby g i re  a i d  becjueatli to nly dear ~ v i f e ,  S a r a h  E1izal)etll 
De l  creus, a i ~ d  to lily dear tlaughtcr, Elizabeth Jo l~ i i to i i  T h e -  
reus,  and  to :illy fu ture  i s s w  of 111y wife. norr- c t i c  ( t i l t (  . tluc~ 111o- 
portioiis, equally to  he di\ idcd of, i n  and  to a n y  a d  al l  l a i~d- .  
tenemc~iits. s l aws  and  o t l ~ e r  pc~rbolial estate n-hich inn\ colilc to 
me by d e ~ i s e ,  descent or gif t  froill 1117 fa ther  oi all\- otlicr 
wurce,  to t l~e lu  and  Iic,ir> mid aqsignq forercr ,  aiid i n  c a v  
of either of them d+p ~vi t l iont  a ni l l ,  to tlic snrrir-or or sur- 

i \  ors of them, tlicir hcirs a i d  a-ignf f o r c w r .  I11 71-itlie-s 
~r l icreof  I, the said George P. Dmi>reus ,  h a w  to this ( d i ( i l  w 
1117 lialid and  seal, this 5 I\l:iy, 1837. 

i-lttested by three nitne.sr..) ('G. P. DLVEREL Y." 

Tlie cause .i\ as set for  lirariiip upoil the bill. ansn e r  and 
esliihits, tlie la t ter  consisting of the d l  and  the contract rc- 
ferred to, aud  Ivab tlicil t r a ~ i w l i t t e d  to this Co1u.t. 

Etrclgc~r f o r  plaiiitiffs. 
S o  counsel fo r  defendalit. 

DASIEI., J. T h e  bill is brought fo r  a specific r a ~ c u t i o l l  of 
ail agreenie~it entered into hy tlic defendant aiid S a r a h  E. 
D m  ereux tha t  the defe i id~l i t  nou ld  l n ~ r c h a s e  tlie lancl. s law.  
:ind fa rming  stock thereill i i icntio~ird. T h e  defendant i q  n-ill- 
i n g  to  complete tlie purc l~ase  if lie can get a good titlc to the 
~ r h o l e  property. Tlie complainants' title to coiir-rv tlic lalid 
rests 11po11 the last n-ill and  testament of George P. Derereus,  
t h e  la te  hushand of tlie plaintiff S a r a h  E. Derercus  and  fa ther  
of tlie other plaintiffs. T h e  ~ v i l l  is 111nde a par t  of the case; 
a i d  i n  construi~lg. i t  n e n i l l  say, first, tha t  oil tlie b i r th  of tlie 
daughter  Georg ia i~a  the mother  and  her two da11plitel.s n c r e  
derisees and  legatees as tenants in  common i n  fee:  whjec t ,  a t  
least, as b r txeen  the  mother and her danqhter  E l imbeth .  to au 
rxecntorv del i>c o~ e r  to the  qurx i~ or  on the deatli of ~ i t l i e r  of 
them. TT'hether the word. "and to tlie ~ u r ~  i~ or  on the death of 
e i ther  of thein" extends to the share of Georgians i t  is not nolv 
necessary to dcclare. Sufficient it  is to say t h a t  X r s .  T l c r ~ r e u s  
has not,  under  the n o r d s  contailled i n  this p a r t  of the d l ,  "to 
he equal and joint heirs to fell aiid dispose of the  same," power 
to make ail absolute title i n  fer  or such n t i t le as this Court  
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will compel a defendant to  take. T h e  two infarit  daughters  
Lare  interests i n  the estate, a n d  a n y  deed f r o m  them mould be 
ro id  or roidable. Second, tlle testator, af ter  making  his  wife 
sole est>cuirix, speaks as  follows: "All m y  estate, real  a n d  per- 
sonal, being a t  her" (h i s  wife's) "absolute disposal duriilg the  
minori ty  of my said child o r  children, she h a r i n g  the  sole care 
a n d  euarclianshin of said children." W e  are  uiiable to see fro111 " 
this clauqe a n y  power given to N r s .  Devereus t o  convey f o r  a 
longcr pcriod t h a n  her children respectirely reiuain under the  
agc of twenty-one years. T h e  p lab t i f f s  i n  no way  can itlake a 
good a n d  absolute title i n  fee to  the  land, so f a r  as  IW can dis- 
cover. T h e  bill must be dismissed with costs. 

PER C ~ R I A J I .  Bi l l  dismissed v i t h  cost%. 

-1 tlclviscd cert:~ili lands to his wife for life. ant1 after her tltwtli to 
13. S. for life, xnd "after thc death of R. S. to the l1oor of the 
cwuity of Heaufort, on the express following coiitlitio~ls ;r l l t l  110 

other, that is to say, t l ~ t  they shall lierer be sold, but he held 
:IS ;I stocli helonging to said poor, subject to be rented, cultiratetl 
or le;~sed. ;IS the \~.ardens or mulagers of the poor n1:ry deem 
lilost trclvisable, but never to be let for a louger term of time tliali 
seven years. :md no more timber to be used than is necessary for 
tlie use of f;~rniing," etc. : Held,  (1) that this devise did not rest 
the lc!/rtl title to the krnds in the wardens of tlie poor, either 21s 
i~idiridu;rls or in their corporate capacity. ;nld tli ;~t therefore 
they lrnd no right to recover them a t  law; ( 2 )  that n drrise to 
"the 11oor of ;I colmty'' is n devise to "such ;I cl~:~rit;ll)le lmyose 
:IS w;rs :~llo\retl by 1:1w" I~efore the passage of our statute con- 
cerliing c1l:lrities (Rev. Stat.. ch. IS) ,  and is therrfore eml)rncwl 
within the prorisioils of that statute. and that it is sufficielitly 
definite to authorize :I court of equity to enforce i t ;  (.3) that the 
l~or~l~c'tctit ic~s, forbidtlei~ by our Coustitutiou. are estates settled for 
1 ~ 1 ' i r x t c  trscs so ;la to be u ~ ~ ~ l i e n n b l e .  and do not include l)ul)lic 
cl~;~rities. 

THIS was an appeal f rom the decree of his  I Ionor ,  Se t t l r ,  J., 
a t  F a l l  Ternz, 1841, of BEAUFORT Court  of Equi ty ,  sustniniug 
the defendant's demurrer  a n d  dismissing the plaintiff's l~ i l l .  

T h e  bill, which was filed a t  F a l l  Term,  1839, was a t  the ill- 
s t a ~ l c e  of t h e  Solicitor f o r  the  S ta te  i n  the Second Jud ic ia l  Dis- 
trict,  by a n d  a t  tlie relation of t h e  wardens of t h e  poor of Bean- 
f o r t  County, against Wil l iam B. H. Gerard. T h e  bill cliarged 
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tha t  Charles Gerard.  late of Edgecombc County a l ~ d  S;atc of 
S o r t h  Carolina, died seized a n d  possessed of cer tni l~ tract. of 
lalid lying i n  the  county of Beaufort .  and  by his  last \rill 
and testament, duly executed a n d  admitted to probate in ( 2 1 1 )  
the Court  of Pleas  and Quarter  Sessioils of the said 
count7 of Edgeconibe, a t  S o r e m b e r  Tcriii, 1797, deri.cc1 nlrd be- 
queathed unto his mother, Dinah  S in io l~ ,  to h a r e  aiicl to hold 
for  the term of lier na tura l  life, the said t racts  of l a i ~ d  n h i c h  
TTere part icular ly set fort11 ill tllc said last \ d l  and tc-tanleiit 
and i n  the deeds and  con~ey:tl~ccq there reffwecl to ,  topic.. of 
all  which v e r r  appended to the eaid bill a n d  praved to he tnkeu 
as par t  thereof;  that  by tlie said last n i l l  and  testnmei~i he 
fu r ther  d e ~ i s e d  the said lauds. a f te r  the death of the said Dinah.  
nnto Benjamin  S i l ~ i o ~ l  fo r  the t e rm of his n a t u r a l  life,  and af ter  
the  death of the  said Belljamia. "to the poor of the county of 
Beaufort on the  express following conditionr and  110 other. that  
i q  to  say, tha t  the>- shall n e r e r  be sold, hut be held a stock 
hcloligi~ig to the w i d  poor, subject to be rented, cul t i lnted or 
leased, as the nardellq o r  m a ~ l a g e r s  of the poor m a -  deem 111ost 
adrisable, but  n e r e r  to be let f o r  a lo iqer  term of tiiue than 
s e w n  years, aiid no more timber to he cut than  is  ~ l e c ~ s . i : i r ~  fo r  
the use of f a n n i n p ,  etc."; tha t  a f te r  the  death of tlle w i d  ('l~nrleq 
Gerard,  which took placc some time i n  N a r c l ~ ,  1797, tlie said 
Dinah  S i m o ~ i s  r rn in i~ ied  ill possession of the said 1~11d. unt i l  thc 
pcriod of her death. solilc time i n  1815;  t h a t  tlic said H m j a i ~ l i n  
died i n  the l i f e t i n ~ r  of the said D i n a h ;  tha t  i n  1819 the n-ardci~s 
of the poor took 1)osscrsion of the said lands anti rcnted thenl to 
dirers  perqons f o r  tlic period of seven Tears f o r  tilo 1 1 ~  of the 
poor of the said county. according to the intent and ~lre:iniiie of 
the said n i l l ,  m ~ d  that  their  lessees elltrrcd and  took poicc;.iion 
of the said deiiiiscd l ) r e ~ i ~ i s c a :  tha t  qliortlr af ter  t l~c c>\piration 
of these sercral  Itlasea the defendant. T i l l i n m  B. H. Gerard,  
entered and took p o - s w i o ~ i  of the w i d  Inlids, c l n i u ~ i u g  to he the 
heir a t  Ian. of the w i d  Cliarleq Gerard and  t l l e r e h ~  l ~ n n f i ~ l l r  
entitled to the qame. a l ~ d  1ia3 ~ i i l c c  coiltii~llcd :lnd i i  11ov i n  110s- 
session of the qame ; tha t  the relntor.; h q ) c d  to be n l l o \ ~ c r l b ~ -  hill1 
to manage al~cl lease out the <:lid lanil.; to tlie u*? of tlie poor. 
according to the intent of the ni l1  of tlic tcstator,  :lnd f r e q i ~ e n t l r  
requested of hill1 tha t  he  n o d d  allon. tl~clii qo fo do, lmt that  1 1 ~  
had  absolutc~l- refused to do ro 01, to g i \ e  ailv accoul~t  of 
the rents and pi.ofitq of tlie eallir. *o t l ~ t  the cliarit:~ble (212)  
inteiitioi~u of the testator n e r e  lilrcly to he n l lo l l r  fin+ 
trated. T 1 1 ~  hill then pravcd t h a t  the said char i t \  ~ u i g h t  be 
estnhliqhed and the defendant hc declarcd a t r u q t ~ e  f o r  the hene- 
fit of the poor of the eaid c o u i i t ~  of Branfort .  of tlie said lands. 
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iubject to the coi~trol and mal~apcwcnt of thc w i d  wardm.. 
according to the illt(mtielis of the tmtator as befor(' ~ c t  forth. 
a i d  that hc might r e l ~ d e ~  an  atcount of the rtlilts :111d profits of 
the ?aid lands for the tiint he 11n. had pow-s,ion thc,rcof, n ~ i d r ~ r  
the direction of the court, aud ll~igllt pay OTW the ,11111 wl~icll 
mig l~ t  be fou~iil due to the said n a r d m s  to br al)])licrl according 
to tlw said n ill, alid for such other aud further rcllicf, etc. 

To this bill the dr~fcnclalit l)nt in a gel~vral d ~ m u r r c r ,  and the 
plaintiff joilicd in clemurrer. ITl~oll  argummt the dciin~rrer TI a. 
sustailied and the hill dismissed, from ~vhich dccrcr the p1xi11- 
tiff appcalcd to the Suprcaic Court. 

,T. Il. U~yun i n  support of the demurrer. 
1E'illicr~n B. Rodrnun  for plaintiff. 

(217) GASTOS, J. TVc, :Ire of opinioil that ~ ionc  of the 
grom~ds take11 ill support of the dclnurrer in this caw 

can be sustained. 
I t  has been insisted that if the lands which are the subjccc of 

this c ~ ~ ~ ~ t r o ~ e r s p  hare  bt.eli dc~-iqed to thc wardelii, citller as 
indiriduals designated by that  description or as a coqjorattl 
body in our law, the case iy oile 1)urely legal and fur-liisllcs 110 

~ n a t t c r  for the cognizance of a court of equity; and, on tlic other 
hand, if thc deriw he OIIC to the poor of the county, i t  is u t t c r l -  
1-oid because of its indefinitc~reqs. We hold it to be ~)r r fcc t lg  

clear that  the de~is,c. was not madc to individuals callarac- 
(218) tcrized by the dcscri1)tion of wardens of the poor, ]lor (.an1 

we ronstrue the d ~ \ i s c  as oilc made to the ~vardens in their 
corporate or quasi-cor1)orate capacity. 'I'o g i re  the dcrisc~ the 
first of these cor~structio~~q n~onld be not only to depart fro111 
the la~lguage of the n-ill, bnt to violate the obvious intent of thc 
testator that  the subject-mnttcr of the, devise "should be undcr 
the direction of the pcrsons ~ 1 1 o  shonld fro111 time to time br 
the trustees or ~nanapi,rs of the poor." ?ior will the hngunge 
of the d l  warrant thc expositiou that thc laud. ? re  gircu to 
the ~vprdens in thcir poljticd capacitv. *Is has, hecu ncll  re- 
marked, i n  the argu~ilcnt in behalf of tlie i~~fornla t ion ,  the gift 
is not to the wardens of tlic, poor. but "to thr  poor of t l ~ e  count- 
of Beanfort," and it is of lands of nhich the trstator declares 
"that they shall nerer be sold, but he hcld as a stock belonginc 
to the poor of the countv of Bcanfo1.t" and "subject to be rented, 
cnl t in ted  or leased, as tlle n ardelis o r  mmager9 of the 1)oor may 
deem most adrisable." In his contemplation the gift is, to the 
poor-the property is to bc the property of the poor subject 
to a poJver in "the r a rdens  or managers" to makc the property 
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and rightfully incident to such a court agreeably to the laws in 
force ill this State and not inconsistent with our Constitution." 
The 'Sta tu te  of Elizabeth was arowedly passed to redress the 
n l i semplopent  of lands, goods and stocks of money the1,etofore 
given to certain charitable uses, though the mode of redress 
directed x-as by its enactnlents made to apply to subsequent dis- 
positiol~s for such uses. This statute was in force ill this State 
(Hrry~cood  v. Craven, 4 N. C., 360, 557, and Gri,fin v. G m h a m ,  
8 S. C., 96) ,  and so re~naiiied, until it  was superseded bv our 

act concerning charities (Rerised Stat., ch. 18), which 
(220) was passed expressly for the same purpose, riz., to secure 

the faithful nlanagenlent of all property, real or personal, 
which had been or thereafter should be granted by deed, will or 
otherwise for such charitable purposes as were allowed by law. 
The English statute in its recital enumerated many different 
sorts of gifts theretofore made, where the things so given had 
i ~ o t  been "employed according to the charitable intent of the 
givers and founders thereof, by reason of frauds, breaches of 
trust and negligence in those that should pay, deliver and employ 
the same"; and this enuiilcratiori in the statute was afterward 
often resorted to by the courts to aid them i11 ascertaining 
vhether the inteiit to which snbsccluei~t dispositiolis of property 
were made should be regarded as equally choritoble with that 
recognized as charitable by their statute. Our act consiclerine. 
that  what was a charitable intent or purpose had then been x~ell  
ascertained, instead of an cnun~eration of charitable purposes, 
l~sed  the coiiilx-ehensire term, "sucli cliaritablc ~ n ~ r p o s c s  as are 
allowed by law." There can be no question but that a gift to 
or  for "the poor of a county" is s11c11. The statutc and the act 
are important, as regards the present inquiry. 0,111/ because they 
declare the public \rill that such purposes are good pulyoses and 
ought to he protected and upheld. Wr confine our decision to 
the casc of a charity wliere the objects thereof are definite, as 
tliey arc3 in the czse before us, "the poor of the county of Beau- 
fort." I n  such a case lve cannot doubt that  a court of equity, 
ill the exercise of a plain jurisdiction, mill establish the charitv 
and  mnkc the necessary decrees for causing i t  to be cxecnted. 
Where the gift is to charity nlerelp, or  to undefined purposes 
of charity, whether a colurt of equity has then a power to inter- 
fere and to select the charity opens a field of inquiry into ~vliich 
we shall not enter until the occaasion may demand it.  The 
charge in the information that the defendant entered upon these 
lands claiming them as the heir a t  lax- of the testator is suffi- 
ciently explicit, and the demurrer admits it for the present. Tf 
he hare  any other claim, o r  if he be not the heir a t  lam, i t  is 
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competent for llim to allege such a matter in liis auswer. . 
Tlie objection that the declared trust would establish a 1221) 
perpetuity and is therefore forbidden by our Colistitution 
is untenable. Tlw perpetuitiej thereby conteniplatcd are estates 
settled for p r ~ ~ ~ r t e  uses,  so as to be unalienable. ( ; r i , f in  7.. G r n -  
h a m ,  8 N. C., 96. This is a public charity. 

The decree below must be reversed with costs, tlic demurrer 
overruled and the cause relllanded for further procedings. 

PER CT-RI-UI. Ordered accordingly. 

C i t e d :  H o l l a n d  c. Y u c k ,  pos t ,  260; Rridges 1..  l 'lcusants. 39 
S. C., 3 8 ;  K e i t h  1 % .  S c n l r s ,  124 S.  C., 511. 

'Slir 111nintifT's h i l l  in this cnsr tlislniswtl with costs. the  nllegntioiis 
tl~cl'ci~t not Iwing sustnilied 11)-  tlir 1)rcmfs. 

THIS bill was filed at Spring Term, 1836, of Dkr~nsor ;  Court 
of Equity. The defendant's anslver haring come in, the injunc- 
tion obtained on the filing of the bill m s  dissolwd. and the bill 
lay orer as an original bill. Replication lvas made and deposi- 
tions takcn, when, a t  Spring Term, 1842. the cause Trnq sct for 
hearing and transnlitted by consent of pr t ' i es  to the Supreme 
('ourt. 

The allegations of the bill and answer and tlle facts estab- 
lished by proofs d l  be found in tlle opinion delivered in this 
Court. 

~ J l e i ~ r l c n l ~ n l l  for plaintiff. 
Rnclgcr and TT'nddc71 for defendant. 

Gas~os, fJ. 111 April, lq36, t l i ~  plaintiff, TVillia~t~ T a d +  
~vor th ,  filed hi* bill in the Court of Equity for DAVII)\OT and 
therein cllarged that in January ,  1834, at a public sale 
made by tllc defendant. John Gosq. as the esecutcr of ( 2 2 2 )  
Frederick Gois, deccased, the plaintiff purchased a ncgro 
s law l in~ t~ed  Dick nt tllrl price of $150. and, to secure tllc pay- 
ment of the pnrcliase uionev. executed hi. bond v i th  snreties for 
that a11ioullt payablc tn r l r e  111onths tliermfter. The p la i~~t i f f  
further c h r p d  that at the time of the sale tllc w id  negro v a s  
diseased; that this fact was well k ~ ~ o w n  to the defendant, but 
fraudulentlj- concealed from the plaintiff; that the negro lin- 
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gerrd of the said disease for two or tl~rec, 111o11tlis a f t ( ~  the mlc 
alld t h  died of the said cliscww; that  the plaii~tiff, iinre thc 
death of the said uegro, a1q)lied to the d c f e n d a ~ ~ t  to r c 4 n d  t h ~  
salt. and return thc ])laintiff his bond, hut the d c f e ~ ~ d a ~ ~ t  l ~ r l  ]lot 
ouly rcduied to roiilply with tliiq request. but t l ~ r c ~ a i t ~ ~ ~ e c l  to 11i1t 
the, ,aid bold  in su i t ;  m ~ d  t h e r c u p o ~ ~  the p la in t~f i  1)rartd that 
the d ~ ~ f e n d a ~ ~ t   night b(' enjoit~ed f1-0111 wing 111)011 wid boncl alld 
for gcweral relief. On tlic filing of the bill a11 j ~ l j n ~ ~ c t i o n  iiqurd 
to r e s t r a i ~ ~  the defendant fro111 p u t t i w  tllc' bond in illit n l~ t i l  t h ~  
f~ l r the r  o r d ~ r  of the COIII-t. T l i ~  defc~ldant put ill hi, allsnel* 
to tEw said bill and therein d m i d  pos i t i~  ?lv that at the, tiilw of 
the iale lirl kllrv or Iiad heard or b e l i e d  t l ~ a t  thc 11~gro n.aq ill 
anlr n-a? diseased; arerred that  110 o i ~ c  ill the State \ i n ,  b ~ ~ t c l ,  
acquainted with the said negro t11a11 the plaintiff, w l ~ o  for. year, 
hcforr thcl .ale and up to the time of sale ~ v a s  accwsto~l~cd to setb 
tile said negro at liis daily labor :nld to nork  with him. :lud 
dcclarcs that  the defcndal~t a t  the time of ~p~ittillg ill t 1 1 ~  wid  
ailsner, as he had continl~allr  dolrc. before, belie~ctl thnt tllc c ~ i d  
11egro n a b  sound and free from discase a t  the tiilie of t h ~  ial(,. 
1-pon this answer the injunction was dissolved and tllc p la i~~t i f f  
had lealc to hold orer his bill as all original bill, x i ~ d  replied 
g m c r a l l ~  to thc d t~ fenda~~ t ' s  answer. The partics 11:lr i ~ ~ e  taken 
their proofs, the C:IIIS~ was s ~ t  donn for hearing a11d t r a i ~ s l ~ ~ i t t e d  
to this Court. 

TP hare caanlincd all thesc proofs, and d ~ c u ~  i t  i ~ ~ c u ~ ~ l b c i ~ r  
011 us to ,tstc that tlic plaintiff has u t t r r l r  failed to cstablisll 
thereby the case made by his bill. 7'1ierc i~ t c s t i i ~ l o ~ ~ v  to render 
it probable that the negro was sick at the tilnc of t'lv \ale. RP 

so clcdared, but lleitllcr the 1)lailltiff llor tllc defe~ldnnt, 
(223)  I)otll of nhoni, according to the t ~ ~ t i l i i o l ~ v ,  11~:11d  t l l e s ~  

tlcclaratiol~s, placed any confitlcnc~ t l ~ e r r i i ~ ,  ant1 tllc plaill- 
tiff, accordit~g to all the witnesses, had far  more Ilulllcrons oppor- 
t u ~ ~ i t i e s  m ~ d  bettcr nicans of l c a r l ~ i ~ ~ g  the ronditioll of the negro's 
health than the d e f n ~ d a ~ l t .  Tlicrc, is no *atisfactory evidence 
that thi i  sickness, if i t  existed at t h  time of the salc. waq n 
serious disease or occasioned the death of the necro, wlm co11- 
t i n ~ ~ c d  to vo rk  for the plaintiff until a vcrv few day< before his 
death;  and abore all, there is no proof from which franc1 oi. 
deceit in the salc can be inferred against the deferidant. I t  
a p p ~ a r s t h a t  the plaintiff bought what hc deemed :I great bar- 
ga in ;  that he n-as offered an advance on his p~irchase m ~ d  that 
he refused to take it. The specdation has prored a had one, but 
the loss n111st rnnain where the act of Proridrvce IK!. t l ~ r o n n  it.  

The bill must be dis~nissed 1~4th costs. 
PER C~RIAAS.  Decreed accordingly. 

162 



S. C'. I K S E  TEIt lI ,  1\42 

~ ~ A X I E L ,  J .  'I'lie p l a i ~ ~ t i f f  i n  liis bill states that  tlic d c f e ~ ~ d a l l t  
a s  ad~ii inis t rntor  of one Bur ton  hired to liim a ne,g~~i)  lilatl a t ~ t l  
that  hc pal? his note f o r  the hire. T h e  ncgro (lie says)  Tras 
hired as a solmd and ab le -bodid  slave. 'I'lic &I-c, appeared to 
hr 1lealth~- at  tht. time. but i n  t ru th  Ile n-as ~ ~ c r i i i a ~ l c n t l ~  disenscd. 
whir11 n-as ~ulki~ou-11 to Iiim ( the  l)liliiitifI'). fn r t l iw xtatw 
tha t  tlic s l a w  in a sliort t i i i ~ c  became nselcss f rom the said dis- 
ease;  flint lic r c t ~ u i ~ r d  tlic s l a w  to the  d r f c ~ ~ d a n t .  n.1111 nccm)tcd 
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him his note for the hire of the said negro. The clefei~dant said 
that he was giving ~nedirine to the negro; that he tl~ouglit lie 
would be able to cure hiill a r ~ d  make the slave useful as a cooper 
to him. Some weeks after, the defendant again said that  hc 
intended to give up to the plaintiff the note he held for the said 
negro. This witness states that he believes that the riegro was 
diseased when the plaintiff hired h im;  tha t  he as patroller had 
several times visited the slaves of Burton in his lifetime, and 
this slave was unwell and coniplaining. On liis last r is i t  as 
patroller the legs of the slave were swelled. 

Enoch Canady deposeth that he had been frequently a t  the 
house of Burton before his death, and this slave (%lack) was 
generally under complaint, and he has no hesitatiou in saying 
that the s h e  was diseased a t  the time of hiring. 

That  the slave was at the time of hiring permanelitlg diseased 
is very probable. But  the plaintiff has failed to prore that  the 
defendant hired him as for a sound and able-bodied negro, or 
that  he had any knowledge of the disease at the time; therefore 
the charge of fraud entirely fails. Secondly, the eridence of 
the witness Hochell does not prove an agreement by the defead- 
ant to rescind the contract and surrender the note. I f  it  did, 
this Court cannot decree, against the positire deilial in the an- 

s u w ,  upon the uncorroborated testimony of a single wit- 
(226) w s s .  Thy bill must be dismissed with costs. 

PEK CL ~ 1 . 4 3 1 .  Bill dismissed n ith costs. 

.\ 11s his I;ist \\-ill. xfter n~nkil~g s~rcr; t l  1)cquests. clcriseil a s  follo\rs : 
" 'F l~r  11:tlnncr of my estilte T dispose of a s  f011o\\-s : I wish n1.v 
11-ife. 1\I:rriett:1, to 11:tre tht. nsr of the smnc during her life or 
I \ - i l o l ~ o l  If she 111:11?-irs. the11 I xire her tlle one-half of this 
1 1 n l a 1 1 c ~  of lily rst:iti~, to her and IIW heirs. the other half to niy 
c.11iltl or c,l~il(lrn~ living :tt n ~ y  de:lth. If nly child or children 
slmultl (lie I~efore tlwy nrrire at the ngr of r~~enty-one or mar- 
riage, then I' give their c~state to my wife for life. remainder to 
111y f i t t l ~ ~ r  f ~ r  life, rmiiti~~iler to my nlother for life. ren~ainder to 
the sur~i ror .  ill  fee si1r111le. For it \rill he secn t11:~t they. my chil- 
tlrcn. wi l l  11;ire so111i. est:~tr i n  ~~ossession on the mtrringe of my 
wife. Shiruld my i41ilel or cl~il!lrcn either ;irrire ;it the age of 
tu-wty-onr or 11e ii~:~rririI. then I \rill tlmt the one-11:llf of III$ 

rst;ite I~eforr given thrrn 11e ilr11nei1i:ttely tlelir-ered to them, their 
l e i  ; I  t s s i n s .  A tlirtl. 1e;rring his wife ; n ~ l  t\ro children snr- 
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THIS cause Tvas tralisnzitted by consent from tlie Court 
of Equity of ~ - a ~ r r ~ s c ~ ~ o ; v ,  at Spring Term. 1342. to tlic (227) 
Supreme Court. 

The plaintiff'? hill, n l ~ i c h  was filed at  Spring Terni, 1342. of 
Washington Court of Equity, charged that Peter 0. Picot, tlic 
father of the plaintiff, haring made a last will and testament in 
due form of lan to ~ m ~ s  real estate, departed this life ill 1SR3: 
that of the said n ill he appoititrd J n l ~ a i l  Picot, Sr., t l ~ c  ~secu to r .  
who, a t  Sorember  Term, 1533, of Wasliingto~l County Court. 
prored the said d l  and took upon himself tllc hurthen of cse- 
cuting the same ; that the said executor assentcd to the legacieq 
given in and b~ the said will and delirered the legacies, to which 
she r a s  entitled, to the legatee, Xar ie t ta ;  that the said testator 
a t  the time of liis death left his father, Julian Picot, his nrot1it.r. 
Hannah,  his wife, Marietta, and the plaintiff, surrir ing h im;  
that  his widow, Xariet ta.  in about tx-o months after the death 
of her husband, gave birth to a daughter (Elizabeth). p rho died 
about twelre months thereafter; that  Hannah Picot, the nlotller 
of the testator, has been dead several gears, a ~ r d  that Marietta, 
the widow of the said testator, intermarried 1%-ith the defendant, 
Robert Arn~istead,  in 1841. both of whom, as well as Julian 
Picot, the grandfather of the plaintiff. arc still alive. The bill 
further charged that the testator charged tlic debts that were 
due to him v i t h  tlie pamlent of tlic debts 11t~ o ~ c d  and gave to 
his father, J d i a n  Picot, nhaterer  balance nlight remain of the 
debts which were due to liini aftcr paying the debts he owed: 
that tlie residiw of his estate, which consisted of negroes and 
other personal propert\- of tlie ~ i l I u e  of $10,000 and real estate 
of the ~ a l u e  of $3,000, he bequeatlted and dcl-ivd a< follows : 
"I wisli 1117 v-if?. Xar i r t ta ,  to ha re  the nw of the same during 
her life or ~~-idowliood. I f  she rnarrieb, tlwu I gire her the mlr- 
half of this balalicc of lily eqtatc to lier and 11er heir.;: the other 
half to my child or cl~ildren living at lllr death. I f  lnr  n i f c  
doe$ not ~ n a r r y ,  tlicll at her dear11 nir- n-ill is that the port io~l 
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pircw licr fo r  life be girew to lily c l ~ i l d  o r  pliililreii li\-ilig :it 1117 

dcatli. If 111)- c l~ i ld  01. chilrlrcii -1iould die b p f o r ~  t l i t r  n r r i rc  a t  
thcl zrpc of tn-ciity-olir 01, iiiarriagc~, thc.ii I g i r e  t11c.i 1. r2st:rtr 

( 2 - 3 s )  to illy \rife fo r  life. rel~iaiiider to i l l > -  fa ther  f o r  lifc.. x -  
i~iai i idcr  to 1 1 1 ~ -  i~ io t l i t~ i~  i ' ( , ~  life. re i~iai i ldrr  to i h ~  q u r ~ - i r o i ~  

i l l  fee  siiiil:lo." :I  cop,^- of \~.Ili(.li  ill x a s  :rppc~iielcil to the, .;:!id 
hi11 :111d iii:~de ~ l n r t  tlic.ri>of. Tlic bill furt!icr clini~eoi! t1i:ii f l i t -  

w i d  i\Iaric.tta, af'tcr tlic death of licr said l i ~ i s b a i ~ d  a i ~ d  lwforc. 
Iiw i i ~ t e r i ~ i a r r i a g e  with her 1 ) rewi t  l i u s b a ~ ~ d ,  >old a large ])or- 
tioii of tlic ~ ~ e i ' s o n u l  catstc' n.liic.11 n-aq hequc~a~lir i l  to l ~ c r  (111riiig 
I I ~ T  l i fe  or \r-ido~rliood, a ~ ~ d  :ifti.r iwr said iiiter111ni~ri:ipe i~cci.i~cc1 
large slulls f o r  the hire  of iicg?ors. airlomltirip i l l  all  to *SO0 or 
wiirc otliei* 1al.g:. su111 of iiiol~f~y j that  117 1-irtuc of tllc. said n-ill. 
ill coiilicctioii n.itli the i i i a i ~ i ~ i ~ i g ~  of thc said X a r i r t t a  ailcl the 
death of tlic said Elizabeth. thc  lain in tiff i d  entitled tn nil?-l~alf 
of :he sale= of the said p r o l ) c ~ t y  :111d hires of ~ ~ e g r o e s ,  aiid tllat 
Ilr hail, by his guzrrdiau. siiicc the snid intennarr iapc.  cnllcd 
~11011 tlie said Tiohwt to account n-it11 a n d  pay  over to his ;aid 
gu~arcliali oilt.-half of the snid saics of propert- nnd hirc  of 
ileproes. ~r l i ic l i  the said Rollerr rcfused to do, insisting tha t  he 
i n  right of his said n-ifc n.as c,ntitlcd to three-fburtlis of the 
p r o c c e d ~  of tlic said sales a ~ l i l  hire  of negrocs niid tha t  I,(> was 
elititled to retain thc~ rcinaixliup fourth,  o r  tlie grcatc>r ])art tlicre- 
of,  i n  pay i i~en t  of c1x1~elis~s i l~ r l i r red  by  his said wife bcfor.t her 
intcwnarr ia& xi t l i  hiill. ill hoarding, clothilig and cdncatiilp the 
plaintiff. T h e  hill charged that  if ally such cxpeil$cs ~ v c r c  ill- 
curred by thr, said Mariet ta  sli(1 did not intend a t  the i e r ~ r a l  
tiunes ~ v l ~ e i l  she ]mid tl1~111 off iior a t  a n y  other t imr  hefore licr 
iiiterlliarriage with the said Robert to m a k r  a clinree f o r  the 
sanie against the p l a i ~ ~ t i f f ,  and tha t  if she did intcnd to charge 
:rnd did actually charpr  the plaintiff thermvith she o l ~ g h t  iiot to 
br wllo\ved them in this Court.  forasmuch as the plaintiff had 
no i ~ i c o l i ~ r  ~ v l l a t e w r  out of vliich the- could h a w  hcrn l )aid,  
111c plaintiff h a r i n g  110 interrat in a n y  estate whatern.  c w e p t  
~vl int  he derived under the d l  of the said Pe te r  0. Picot.  -\nd 
tlir bill then prayed for  a n  account, fo r  a decrec fo r  what slinnld 
be found due thc  plaintiff, and for  general relief. 

T h e  fol lov+~g is a copy of the will of Pe te r  0. Picot r r l f e r r d  
to  i n  the  bill : 

( 2 2 9 )  "STATE OF NORTH C.~~01,1s.~-T7rashil~ton County-qs. 
('Jk last will and testament is  as  follows: T h a t  m y  

debti shall be paid out of the dcbts due me ; then all  the judpnients. 
bonds, notes and accountq due m e  I will and bequeath t o  ~ n g  
father .  J u l i a n  Picot,  his heirs and  assigns. T h e  balance of lily 
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estate I di.pose of as folion s : 1 n i5h m y  wife, X a r i e t t a ,  t o  Iinx e 
the  use of tlic si~iiie during 1ic.r l ife or ~ i~ idowhood.  I f  slie 11i:ar- 
rips, the11 I g i ~ c  her the oue-half of thi- balance of lily t"\tatr to 
her  and  her  licirs. the  other half t o  111~ cliild o r  c h i l d i w ~  l i r i ~ q  
a t  lily death. Tf 111~ wife does not lii:lrr-, thcil a t  her drat11 
m y  xi-ill is that  tlie portioii gi\  cli l i r r  fo r  life be g i ~  cl l i  to inv 
child or cllildren l i ~ i n g  a t  u l r  dcatli. I f  lily child 01, cliiltlrcll 
slionld die bcfore they a r r i ~  tl : ~ t  tlir. :igc of t v  c3i~rj-oiie or iiiar- 
riage, tht.11 1 pi re  tlirir  estate to 111r- n lfe fo r  lif'c, rciiia~licler to 
m y  fa thcr  fo r  life, rei~iaiildcr to lliy ~ ~ i o t l i e r  for  lifc. r c ~ u ~ ~ i l r d c r  
to  the  s u n  i ro l  i n  fee qinll,lc. F o r  it n111 hr veil that  tlier, lily 
children, d l  h a r e  some c5tate i i ~  p o ~ 4 o 1 1  011 the marr iapc of 
1117 wife. Should 1117- c.hild o r  children eit1ic.r n r n r  c a t  tlicl age 
of tviellty-oiic o r  be iilarricd, tlieii I n ill t1i:tt the on(>-half of 1117 
( j t a t e  bcfore g i r e a  them be i m l ~ e d i a t e l y  dell\ crrcl to tlic~ii,  their - heirs and assigns. I leare lily n i f e  tlic guardian of 1117 cliil- 
dren and lily fa ther  the ewcutor  of 1117 +tat('. Signed, etr., 15 
October. 1832. P. 0. P ~ c o r . "  

(Attested b~ tn o witiie.ses.) 

T h e  d c f ( w h n t s ,  Kohcrt A l n ~ i i s t ~ a c l  airtl Mnrict t :~,  hi> n i f e ,  
ans~vered a n d  admitted all  the ulaterial allegations i n  thc plai~r-  
tiff's bill a n d  insisted that  according to the t rue construct im of 
P .  0. Picot's will, on the  death of Elizabeth tlie ~vllole of her 
share of the  e>tate ~ ~ - c n t  o re r  to the said &rietta,  uildcr the 
reiilaillder limited i n  the  said will, first f o r  life and  cont i i~gent ly 
iii fec if she s u n  i red  the fntller, J l ~ l i a i l  Picot.  

A. XOOIY~ and  Iredell  f o r  plaintiff. 
R a d g ~ r  f o r  defendant. 

DASIEI,. J .  T c  are called upon to put  a coi~struct ion (230)  
on the last d l  of Pe te r  0. Picot.  W c  a r e  of the opinion, 
first, that  on his death his \lift, n a s  tenant fo r  life of the real 
and  personal estate, r tmaii idcr  to the t v o  children, and tha t  
these estatc m r e  subject to br changed and  altered on tlie con- 
tingencv of the suhsequei~t ~ i ia r r iage  of the widow. Tlic child 
in v e n t w  scc n zew  (El izabeth)  was to be coilridered a child 711 

esse and l i l  iiig at  the testator's death. Do(> 1 , .  C'ltrrX., 2 IT. Blac., 
370 ; Xogq c. JIoqy,  1 Xer. .  654; TTOWPI .  I . .  B u t t s ,  1 Sini. & 
Stu.,  181; 1 P o v e l l  oil Dcr . ,  326 jniargiiial page J a r .  Ed . ) .  
Secondly, the coiitil lpeiic~ happel~ed-tlic n-odo~v m a r r i t d  tlie 
defendant , I r~nistead,  and  then by  force of thc e s w u t o r v  deris t  
the wife took a moiety a b ~ o l u t e l ; ~  in  the real and personal cqtute. 
((The otlicr half" (ill the word.; of tlie will) n-as to go to "his 
cliild o r  c.hildre11 l i r ing  a t  l ~ i s  death." Thirdly,  olir of the teq- 

l ( i T  
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tator's children (Elizabeth) died before the marriage of her 
mother ~ v i t h  Ariilistead and before she arrived a t  the age of 
twenty-one years or married. The  defendants claim the share 
(which would ha1 e belonged to Elizabeth if she had lived) under 
this clause in  the will: "If my child or children should die be- 
fore they arrive a t  the age of twenty-one or marriage, then I 
give their  estate to my wife for life," etc. The  complainant 
claims the said share, contending that  there mere cross reliiaiil- 
ders between hini and his sister by implication. We are of 
opinion that  the defendants have no right to the said share of 
the deceased child by force of the above-mentioned lirnitat'ioil in 
the will. Fo r  the testator intended that  the moiety of his estate 
which he had given to his children should go over to his wife 
for life, etc., only on the event that both the children died before 
twenty-one years of age or marriage. These words, "die before 
they  arrive a t  the age of twenty-one or marriage, then I give 
their  estate to inv wife for life." etc.. coriilected with the fact 
that the surviving child is  entirely omitted in the clause creating 
the ulterior limitation, go strongly to prove that such ulterior 
limitation was not to take effect during the life of either of the 
children. 

Fourthly, was there among the children a cross liniita- 
(231) tion by implication? We think that there was not. The 

contingent executory devise to the children of a moiety 
of the testator's estate on the event of the marriage of the widow 
became rested on that  event taking place. I f  the moiety to the 
children did not vest then, we would ask when could i t  ever 
res t?  W e  think that  i t  vested then, subject to be diwsted on 
the death of all  the children before the age of twenty-one or 
marriage. Elizabeth being a child in  lam living at the death of 
the testator, the contingent executory devise of one-fourth to her 
on her death was transmitted bv the  law to her renresentatives. 
,4nd on the marriage of the widow it became veste'd in the said 
representatives subject to be divested and go over 011 the event 
that all the children died before twenty-one and unmarried. 
The last event has not arrived, and it may never arrive. Why, 
then, take from the representati+es of Elizabeth her share and 
turn it over to Ju l i an?  I f  Ju l ian  should die before twenty-one 
or marriage, then and not till then will the representatives of 
Elizabeth be compelled to gire u p  her share to the ulterior 
devisees and legatees. To introduce cross remairidcrs i n  such 
a case as this would be to direst a clear gift to Elizabeth upon 
reasoning merely conjectural; for the argument that the testa- 
tor could not intend the retention of the property bv the respect- 
i r e  devisees to depend upon the prescribed erent happening to 
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the ~ ~ ' h o l e .  hon-erer plausible, ~ c a r r e l ~  alliountb to more i l i a ~ ~  toll- 

jecture. 2 Pon-ell on Der. ,  625 (Jill.. Ed . ) .  T h a t  such 
e s e c u t o v  devise as  this brcamc x reqtcd interest i i n l ~ l c d i a t e l ~  
on the crcnt  happelling, a i ~ d  that  there n as not n crozs 1iilnt:r- 
t iou by inlplication anlong the children on the death of c~i t l~cl ,  
of tlielll has  been expressly decided b , ~  - l l ~ . n r t l ~ ~ l ,  mastel. of 
tllc rollq i n  X u t l z e l l  1 % .  TT71,ifc,., 3 Tea., 2:36, and  wltliol~:ll o1c.r- 
ruled 1,- tlie cllmicellor on appeal  (3  Tes.,  3 6 ) ,  he still 11:.ld to 
his opinion (see JSooth 1 , .  Boo f l c ,  4 T w . .  402). ;\fter.naid.. :I 
caqe like the prcient  i n  all  its p o i ~ ~ t s  j N 1 , ~ y  I .  G u I ~ z I , ~ ,  1 Xer . .  
334) came on f o r  a hearing before L9ir- IITzllicrt,i (irrrtit. IIr llrltl 
that  the  bequests ~ e s t e d  i n l n ~ e d i a t c l ~  and  that  thc ;hare of tlic, 
deceased c l d d  belonged to her r e p r e w ~ t a t i r e s ,  iubject to hc di- 
vested and  go o r e r  011 the (>rent of 1111 the children (1-inq 
before tnenty-one or  marr iagr .  M r .  J a r i l ~ a n  > a m ,  ill his ( 2 3 2 )  
edition of P o ~ v c l l  on Dcrises. 630, that  the c a v  of . q X ~ q  
I.. R ~ I I  ~ c s  may,  i t  is co~lceired,  be considered to h a r e  fixed the 
rule of larv on this i~ i ipor tan t  subject. The  case of S c o f f  1 % .  

Ro?qettctrn, 2 P.  W., 63, was decided ill f a r o r  of the surr ivinq 
child on the supposition that  the shares of the txvo deceawl  chil- 
drell T T ~ T  not absolutelx rested. A h i d  L o r d  R o ~ d y n  decided the 
case of Jfl-rchell 1 .  TT'znfc~., 3 T'es., 536 ,  on the same notion, tha t  
the shares of the two grandsons, r h o  died under t ~ ~ w ~ t , ~ - o n e ,  
were contingent and  not w s t e d  estate. A11 the cl~ancellors i n  
Eliglaild rvho h a r e  said anything on the subject admit  that  if the 
legacy or derise is orlt f1 z~ested i t  will go to the representatireq 
oil the death of a child in  such a case as this, and  the .ur\-iring 
child nould  not take bv  r a y  of cross limitation bv  implication. 
Doris  7.. S h n n X s ,  9 S. C.. 117, appears  to be i n  collision with the  
decision TT-e a r e  now about to make. T h a t  case does not appear  
to h a r e  been argued,  and  the court in  giving tllcir opinion seem 
to h a r e  gone on decisions governin,rr derices to sereral  as t enan t i  
i n  common i n  tail ,  with a remainder o re r  in  fee to :i th i rd  per- 
son on the  merit of nll  the  tenants i n  ta i l  dying without iqsur. 
I n  such a case cross remainders between the tenants in tail  hold 
of necessitu. T h e  testator has  sllo~vn a11 intention to disinherit  
his heirs, and  he  has  declared in hiq n ill that  the ulterior d c ~  iaec 
i n  remainder  s l i i~l l  not take anything i n  the land unt i l  all t h e  
tenant; ill ta i l  shall die xi t l lout  i w w .  I f ,  then,  one of thc  
tenants i n  ta i l  die n i t h o u t  issue that  interest ni l1  go to the w r -  
r iving tenants ill ta i l  bv n n v  of cross ren~a indpr  b r  implicat io~i .  
Cltrt k c ' s  ctrsc. D r e r ,  3 3 0 ;  TToltncs 1 % .  A I I ~ y n ~ l l ,  S i r  T .  KRT-., 452; 
S. ( . .  2 Shoxv., 1.33; Gi1bcl.t I , .  l l ' i t t ~ l .  Cro. J a . .  655. These a r c  
tlw c a v  r ~ l i e d  oil bv the  court in Dtr/*is 1 . .  S'h~ri~X s to support 
their d e c i s i o ~ ~ .  R u t  r h e n  n.c come to examine these caseq n-c 
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discover that  they relate to quite a different subject from that 
which was the11 to bg tried and decided and that  they do not 
govern the case which was t l l r l~  hefore the court. A11 the cases 
relied oil in the decision of that case related to the rule creating 

erois rcniaindcrs h t n  eel1 tenants in tail and had 110 bar- 
(133) ing on a case like this. 

Fifthly, the plaintiff is thc. sole heir and representative 
of his sister as to her real estate, a ~ l d  the p e r s o l d  estate of the 
child Elizabeth lnust go to her adn~iiiistrator to be distributed 
aluoiig her nest of kin, who are her brother, Julian,  aild her 
mother, the present defendaiit. These represei~tatives take the 
cstates as above described subject to be divested and go over to 
the ulterior renlainderman 011 the death of Julia11 under tn mty- 
one and unmarried. 

Perhaps the parties will be satisfied with this declaration and 
adjust the matters in dispute between themselres. But this 
Court will not take the accounts until an admillistrator of the 
deccas~d c.h i ld be made a party. 

B y  consent the cause v a s  remanded to the court belon. 

( ' i ted: C'o.@pltl c. Roberts,  35 S. C., 278. 

IYl~c~rr two Iwrsolls rliwgr in :I C O I I I I I ~ ~ I I  risk :IS s u r ~ t i ~ s  for :I third, 
' ;~nd  olirb of tlielii sul~srqnently t:llies ;ui indriiillity from tllr prili- 

c, i l~; l l  tlrl~tor, it inures to the I~enefit of both. 

THIS cause, haring been set for hearing, was transmitted to 
the Supreme Court, by consent of parties, from the Court of 
Equity of O s s ~ o w ,  at Spring Term, 18-42. 

The pleadings and facts are stated in the opinion delirered 
in this Court. 

.John FI. R1y1n and .J. I T 7 .  I l ~ y a n  for plaintiff. 
No eounsel for  defendant. 

(234) GASTOIY, J. The plaintiff alleges in  his bill that he 
and one Xabry  Pettaway and the defendant had become 

bound as joint sureties for one Asa H. Rhodes on a note payable 
to the president and directors of the Bank of the United States, 
a t  their branch a t  Fayetterille, in this State;  that  the said note 

170 
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had  h e m  r e t ~ e n c d  hj- p~ liic3iits of i m t w l l ~ ~ l e ~ ~ t z  liladc. 1 , ~  i l l ~  ,aid 
Rhodeb un t i l  ~t n as rrducctl to the m i l  of $600, fo r  \i Iiic.11 -11111 

the last  note n a c  g i r e u ;  t1l:rt this ~ i o t c  hccwt~~r  dne olr .i X a r .  
1533, a n d  not h a r i l ~ g  beni  paid according to it< tellor, t l i ~  . ~ I I I ~ '  

v as p u t  i n  snit agai11.t 2111 the partie; tllcrcto, jnclgiiu~tit  IN I P O I I  

obtxilied a l ~ d  tllc said j i ldpimit  : i l~d cokti ]laid l i r  the t l (>t t ,~~t lal i t  
and the p l a i ~ ~ t i f f ,  each colitrihntlng tlie .11111 of $350.2.;. 7'11cl 
bill f u r t h e r  states tha t  R h o d ~  liec~ame ntter.11- :11m1\ n l t  ~ I I I ~  I ( -  

Ilinx ed out of tllc S t a t e ;  that  E ' e t t a ~ a y  died. ,J?lni E. 7'110 1111-011 
administered on his  ?>tat? aud that  said c,it21tc, i.; ~ l i i l l c l ~  i l l -  

w l w n t .  I t  fu r ther  cllargci tliat 011 11 Septcviibc~'. 1\:3.:. I:110cb 
earcntrd to t l ~ c  d ~ f e l i d a ~ ~ t  a bill of sale fo r  t n o  lleglw.. Dilrali 
alld Cla rv ,  f o r  the ~loillilial eo~rsidcration of $ST,O, a l ~ d  a1c.r. t h t  
111 t r u t h  no colisiderntioti lbns~rd froiil the dc fclidant to lilindc.. 
hut t h a t  the deed m s  executed 1)urcIy a u d  q o l e l ~ ~ r o  i ~ i r l e u i ~ l i e -  
tli.1 said defendant fro111 lo+> b r c a n v  of his l iahi l i t r  r -  a -luxetv 
for  Rhodes ;  and  thc  prarcr.  of the bill ic t1i:it the l)l:lil,tiff. nllo 
ilngaged ill a comnlo~i  ri.;k and llaq <hared ill a cornmoll l w -  with 
the defendant, ma! bc declarrd e l ~ t i t l d  to  share n it11 tlip dcfelld- 
an t  it1 the hemfit of said indeiinrity. 

Tlw al isner  of tllc defeudalit aclniits tha t  the l ~ l n i ~ ~ t i f i  31nbr1 
P e t t a r m y  and  1iini;elf n e r e  tlic joint sureties of R l i o d ~ s  ill t l ~ c  
nccolmnodatioli ob ta i~ ied  by the la t ter  ill the r l i i t c d  Stat:>.: 
B a n k  a n d  the same n as lesselled bl- relien als oil the note, 71 Ilwe- 
up011 judgment \i7:rs ohtaincd, and tliat tllc judonici~t n a ;  had 
mid t h e  same paid,  as  set fo r th  ill the plaintiff's hill : hut tlic 
d ~ f c n d a i t t  ra i th  tha t  when the said note wac: g i ien  11c adriniccd 
to Rhodrs .  to  enable him to pay the i l l s t a l l i ~ ~ e ~ i t  the11 requircd 
before a rrnrx-a1 could he had ,  tlic inn1 of $WO : thilt TI lien lic 
advanced this suru he p u r c l i a s ~ d  thc tn.o rlegroe*. '(ralued 
a t  $550," f o r  i ~ l i i c h  w i l  21c sold tliem i n  a ~ P T V  day; (235)  
thereafter  to Lot Bal lard.  and tha t  tlic lilaintiff k11c.n of 
this purchase and sale b~ the defendant before he. ( a c m t c d  the 
last note a s  one of nhodeq' suretieq; tha t  he dc~\ ic ;  "tlw chargr  
of n e r e r  h a r i n g  glreli a n y  consideration for  w i d  s l n ~ e s  or  that  
said slaves were worth more than he purclinscd and iiftcrnardq 
sold them for." HP fur ther  says that  ('far fro111 beine more 
t h a n  indemliified b y  the purchaec of the nrgroc* i n  qurstion. 11~1 
has ac tua l l r  been a loser b -  Rhodes." H e  denies the alleeation 
"that t h e  bill of sale received from Rhodcq nil5 intended c o i e l ~ j  
as a n  indelin~ity," but says that  ('it xias R I I  ahsolute alicl h o ~ t l ~  
f i d e  hill  of sale. ~ i l a d e  to ca r ry  into effect a n  a h s o l u t ~  lmrcllnse," 
and f u r t h e r  says that  before and a t  the t imc of said purcliaqc 
Xhodes complained to him of false reports vl l ich had  h e m  cir- 
culated to the injnr? of his credit, "and offered to the defendant 
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tlie slares in question as a meails of paying him for his ad- 
vances." The defendant states that  Rhodes sent off several val- 
uable slares to Florida before he left the State. and has since 
died there, leaving, as defendant has been inforlried, considerable 
property, and that defendant, not "having knowledge of the ill- 
solvency of Pettaway's estate, does not admit the sau~e." 

To this aasmrr t l~ere  u a s  a general replication, and, proofs 
having been taken, the cause was translnitted here for hearing. 

Cpon the proofs it appears that  the parties have inistaken the 
date of the note upon which they were sued. I t  bears date 5 
October, 1833, is executed by Iihodes to Murrell, the defendant, 
and endorsed by him, the plaintiff, and Pettaway; and is made 
payable a t  the office of discount and deposit of the Bank of tlie 
rrlited States ninety days after date. Durant  H. Rhodes, who 
was present at, the close of the bargain between the defendant 
and his brother, Asa Rhodes, for the negroes Dinah and Clary, 
certifies that  the defendant was to pay for them $550, and in 
Noveniber following paid in part  therefor $210, and that Xsa 
Rhodes said tliat be intended to make Nurrell  safe and wished 
to make Gregory ( the plaintiff) safe. Anthony H. Rhodes, 

another witness to the transaction, states that Xsa Rhodes 
(236) said lie wanted the negroes to go to that debt to sare Mur- 

re11 from loss on account of it,  and if anything remained. 
to go to the benefit of Gregory. Benjamin White testifies that  
lie has heard Murrell say that Rhodes had sold hini the negroes 
for  $550, and after saving himself harmless he had paid over 
the residue of the price to Rhodes; and Ballard, who purcliased 
the negroes from the defendant a t  the price of $530 (the very 
sum named in Rhodes' bill of sale) declares tliat he was informed 
by the defendant that they were placed in his hands by Khodes 
to save the defendant harmless on account of tlie surety note, 
and that if any surplus remained it was to be applied to the 
benefit of the plaintiff. 

Taking this testimony in connection with the studiously vague 
and disingenuous answer of the defendant, me have not a doubt 
but that  the slaves mentioned in the pleadings were conveyed to 
the defendant, if not wholly, yet certainly in part, as an indern- 
nity, and in  that iiiden~nity, whatever be its extent, the plaintiff 
is entitled to share. When two engage in a common risk as 
sureties for a third and one of them subsequently takes all in- 
demnity from the principal debtor it inures to the benefit of 
both. Fagnn 2%. Jackson, 15 N. C., 263. 

It does not appear whether the $210 which Durant H. Rhodes 
proves was paid to Asa Rhodes was o r  was not applied in renewal 
of a former note on which all the parties were bound. S o r  is 
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it necessary for us iiov to determine how that fact is, a. i t  is 
more properly a matter to be considered ill taking an acroimt. 
If  it  were so applied. then the amount of the indemnity recc i~cd 
by the defendant and in wliich the plaintiff is to share-that is, 
the price of the slaves-will be diminished bp that mui. If it 
were not so applied, then it nil1 be a questioli n l l~ t l i e r  the entire 
price of the slares 1131 not be take11 as the raluc of the iudelmity.  
S o  objection has been raised to a decree, either in the pleadings 
or a t  the hearing, because of a defect of parties. Ass liliodes 
having left the State and died abroad, no objection n o i ~ l d  lip 
because he or his representative is not a party defendant. S o r  
will we of our own nlotion refuse to do what seeills just bctn eel1 
the  present partics, because the representatire of Petta- 
wa? is not before us. Although the defendant states that ( 2 3 7 )  
he does not "knon" that the estate of Pettaway is in- 
solvent and '(therefore" does not adinit it ,  we cannot well doubt 
but that the plaintiff and defendant both h ~ l i ~ 1 . e  it to bp in- 
solwnt. rnder ~ h i q  belief they bare ?aid riff tho judqnient 
equally between tlieii~. and neither has made any eflort nor ad- 
ranced any claim to get contribntion to his loss out of that estatc. 

The Court declares that the defendant has receircd a l l  iiidcni- 
nit? from the coininon principal of the plaintiff and deftxl~dant 
because of their conlnloll liability for such princilx~l, ill n.llic11 
the plaintiff is entitled to share, and directs a refrrrncc. to uwer- 
tain the amount of the i n d e ~ i i n i t ~  $0 recei~-rd and the portions 
of the con-~,lnon loss respectively sustail~ed. 

PER CI.RI.\M. Decreed accordingly. 
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T H I ~  n as all appeal from an i~~tcr locutory  decree of his IIoiior, 
l - ' c c ~ i , w t t .  J.,  at Spring Term, lh-12, of I iowax Court of Equity, 
clissoli ing a11 injunction ~ i~h ic l i  had bcen obtained by the plain- 
tiffs. 

Thc facts presented bx the pleadings are stated i l l  tlir opinion 
clc~lirered in the Supreme Court. 

I). I.'. C ' a l c l w ~ l l  and 1:oyt l rw for plaintiffs. 
S o  counsel for dcfendal~ts. 

G ~ s i o s ,  J. 'l'llolnas Null ,  on 1 January ,  lh35,  (wl- 
(289) canted a last nil1 and tcstamellt, which after his death \ $ a h  

admitted to probate, aiid the executor tl-iereili n:tii?ed hav- 
ing rclmuiced the office of executor, adr~~ini i t ra t ion  on the cqtate 
of the deceased m t ~  t c s t t r t t ~ c t t i o  t r n t l r ~  o T i m  granted to Willin111 
D. C r a d o r d ,  the h u s b a ~ ~ d  of C l l r i s t i~~a  Cranford,  tl?c tlaurshter 
of the testator. By his will tlic testator drrised anti beqncathcd 
:is follons: "I give, dmisi. and bequeath all my oitntr to 1117 

daughter Christina Crawford and I I I ~  sol1 Tliomas X1111, J r . ,  to 
have and possess said 1.~111 and personal estate during tiicir nat- 
ural lire<, and a f tw  their d m t h  the said pope r ty ,  real and per- 
s o i ~ ~ l .  to clcscelrd and to be t!-ansmittrd to tlieir children. Should 
illy so11 Thomas dir ~vitliout 1cavi11g issne of his body lily v i l l  i.; 
that  the propel.ty dwised and brqueatlied to 1li111, after his dcatli. 
sllall br limited and wstcd in the children of I I I ~  dauyhtvr ( 'h i - -  
tina Crawford. illy nil1 and desife is that the myroes I hare" 
(giyen) "to niy dauglitcr Christina and $011 Thomas shall be 
hired out in tllc county of Itowan, a11cl not without the c o u ~ ~ t ~ ,  
and thr  profits of their hiring shall be equally diyided beta-eel1 
them during their natiu.al l i rcs;  and nlv further will is that 
neither IIIV dwelliilg-home nor tract of land bc rcntcd out 011 

xhich T lire, but ally other tracts of la rd  limy bc r r ~ ~ t e d  out as 
they deem fit." William D. Crawford a l ~ d  Tholnas Null ,  J r . ,  
iliade a dirision of the slaws of the testator comprellended in 



the gclicral devist. and b c c p s t  tlicreili w t  for th.  a ~ ~ d  aftc~r\\-;i~d. 
Crawford,  fo r  the purpose, of iuclclniiifyii~g wiiic i!f t l ~ v  tl(~foiit1- 
ailts froill iiijui8,y by re:lsoil of their  l i t~hi l i ty  $01 I I ~ I I I  ; I -  hi' 
surrtic.s, r s w n t e d  a dped of ti.usr to tlit. d c ~ f e ~ ! t l > ~ i ~ t  !?!!avc.r \.:!ic.i~- 

b y  lie colivc~~-ed all  his i l ~ t ~ r w t ,  ~ i ~ l i a t r ~ ~ l ,  it i11ig11t be, i l l  t l i ~  
negrocs hequcat11t.d to his n-ife. Al l ~ i l l  XIS f i l d  ill tile I I : I I I I ( ,  

of C'liristina Crawfold n i ~ d  licr ilifairt cliiltli~c~11, ailii~g I)? t l ~ c ~ i i ~  
nesr fricmd, against the t r u s t t ~  and  tlitl c , c ' . u l l i ; . ~  ( ~ I J O  ii.ci.\t ill t11is 
clccd of Crawford. t o  elijoiii a salt, of tlicar iicpi-oes 1111011 r!ii. 
gro~mcl tha t  i n  equity tile saitlc. 11cloiig to tlir ~ ) la i~ i t i tT  !'l~i.ictiil:i 
dur ing  her  life, esclusircly of 11c.r said l l u s b a ~ ~ d ,  n-itli w ; i : ; ~ i i ~ d ( ~ r  
o r  n r e s i d u a r ~ -  ilitercst tlie~c.iliaftcr 1 i ( ~  d e : ~ t l ~  to I I ( , I ,  (~l i i ldre~l .  
the other plaintiff's. T h e  il~julictioll  n.as g i x ~ ~ t r d  :IS l ~ r a y c d  for. 
but upon the  conl i lq  iii of tlic mian-ers of the clcfmtl:~nts 
it Tras ordered that  t h  i i ~ j ~ u ~ c ~ t i o l i  bc din sol^-cd so f a r  a< f 240) 
to  permit tlic t i w t e e  to sell the cstatc ~rl i ic l l  T i l l i a i n  D. 
Crnnforcl had  in the lleprocx f o ~  :ri~d ih~r i i ip  tlic life of his \\-if(), 
up011 boi1~1 n-itll .suiiiciclit ruretp i ic i i~p t a k c ~ i  for  the f o ~ ~ l i i ~ ~ n -  
i a g  of tlic, same and  tlw iiicrcaw  lier re of : ~ t  11cr dpatll. T ~ T J I ~ I  
this i l i ter locnioy d(~crec t l i ~  l i la i~~tif l ' s  lira,vd an(! oh t :~ i i~ed  ill! 

alipeal to this C o l ~ r t .  
Tlic nppell:i~~t: ob jwt  to  the dccrce f o i  that  hv hi. wili tlw 

testntor has  dwlarctl  his purpose that  tlw 11l:rintifE C!iri;tili:l 
should liarcj ;I bcwcficinl interest f o r  lier life iii tlie -:lnr.e i l l  

q ~ ~ w t i i o u  i l i d e p e ~ ~ d ~ l i t  of tlic control a ~ ~ d  csc111l)t froln the dis!!c,- 
sitioii of 11cr 1111~13:111d. ~ r i t l l  r r ina i l~der  ill tlw sl:l~-(+ TO lier ca!iil- 
d r ~ i i .  B n t  VC ?an f i ~ i d  110 yround I I ~ ) O I I  ~ r l i i c h  thih coti.lriic.tio~~ 
can he main ta i~ ied .  I\Iar1,iagcl is a t  l a y  all absolute, gifr to tliv 
Ilushaiid of all  t11~. goods of 11-hich tlic nifc, n-a. possi~ssrd ill 11c1, 
ow11 r ight  a t  t 1 1 ~  t i m .  of tlir m : ~ r i ~ i ~ y ( ~  i~ i ld  of wr11 o t l i ~ r s  as ~ O I I I ~  

to 1 1 t ~  d u r i ~ ~ p  tlw ~narriugc..  111 cquity the ~.r-iff. ~ ~ i i l y  take a1111 
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struction to raise a t rust  f o r  the  separate use of the wife nor  
ga ther  the  intention tha t  a separate  estate is  limited for  her  
f r o m  terms t h a t  a re  ambiguous or  equivocal. 

I t  must be certified to the  court below tha t  there is no e r r o r  
i n  t h e  interlocutory decree appealed from. 

PER CKRIAM. Ordered accordingly. 

(241)  

SAJIUEL C.  GATSF: r .  JAJIES C'. IIALE ASD 11-IFE. 

1. 111 construing iiiarri:~ge article.;. courts of equity are  not ~t.<tr:lined 
1 ) ~  the technical rules wllic.11 prev:~il in liinitations of legal 
estate.; imd executed trusts, hut intlulge in a liberal iuter1)reta- 
tion. so as  to secure tllc protec+ion and slipport of those intrrests 
wllic.11. from the nnture of the instru~ne~it ,  it must be pre.un~ed 
I\ ere thereby intended to be secured. 

2 .  Where articles n-?re enteretl into before m:~rringe. by which it was 
rtiyliited tl1n.t :v11~1! the nla:.?iilge took place the 1:lnds nml ne- . groes therein ineritioiietl sliould be cenveyed to a trustee nailled 
in said articles, that t11f.y iiiiglit be ;~ssured to the wife during 
her riatur:il life, nnd, froni :?lid after lwr decease. to the w e  and 
hchoof of tlic licirs of t l ~ c  said wife : ~ n d  hnshanil, nnd in tlefnult 

' of sucli issue then to the use nntl behoof of the said 11-ife, her 
lieirs and assigns forerer : it \ws tlec.reet1, on the bill of tlie said 
trustee, after the mnrri:~ge. and :~g:~inst the expressed wishes of 
the said lius11:riicl and wife in their nnswer. that the hushand and 
wife shonltl execute convq-:rnces by \vllic.h there sllould be se- 
cvred to the wifr an estate rluril~g ller life. free from the debts 
of the hnsl);~iirl. and. (1ni3ilig the corerture, exempt froin his 
power. \\-it11 n 1iniit:ltion to sucli cliildren ns might be horn after 
nlnrringe, equally to be divided I)etween them. and in case of the 
death of any of tl~eiil under :ge. or, if females, unin;~rried and 
untler age. wit11 liniitntions over to the surrirors and surriror, 
 rid ~r i t l i  ;III nlti~n:ite 1iniit:ttion over to the wife in case tliere 
should be no such issiie of the marriage or none living a t  her 
deatli. 

T h i s  cause was renlored f o r  hearing by  consent of parties 
f r o m  the  Court  of E q u i t y  of BUDEX, a t  F a l l  Term,  1841, to the  
Supreme Court.  

T h e  facts  and  questions raised i n  the  case a r e  stated in  the  
opinion of this  Court.  

Stmnge f o r  plaintiff. 
S o  counsel f o r  defendant. 

GASTO&', J. On 11 J a n u a r y ,  1832, articles of agree- 
(242)  ment were executed between J a m e s  0. H a l e  of the first 

par t ,  Ann  Council G a u s e  of the  second p a r t  and  the 
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plaintiff, Samuel C. Gause, of the third part, whereby, after 
reciting that the said Ann mas seized in fee of certain lands ill 
the county of Brunsn ick and possessed of certain s l a ~  es therein 
named, and that a marriage n as about to be had and solemnized 
between the said James 0. Hale and the said L h l l ,  it n a s  core- 
nanted and agreed that the said Jaliies iuid A m ,  ill case the in 
tended marriage should take eRect, should axid nould bv conw 
good and sufficient conl-eyailce settle and aswre the said lmds  
in and to the said Samuel to the use and behoof of thc said A h i  

during tlie tern1 of her natisral life. a i d  from and aftcr her 
decease to the use and behoof of the heirs of the bodv of the wid 
-21111 bv the said Janles lawfully to be begotten, arid for the 
default of such issue, then to the nee and behoof of the wid  A1llll. 

her heirs and assigns f o r e ~ e r ,  and for no othcr use. ilitciit or 
lmrposc whatever; and that they should also, by like good and 
sufficient conveyance, settle and aswre the before-named ilcgrocq 
in and to the said Samuel, to tlic u ~ e  and behoof of the wid  
h i 1  for and during her natural life, and from and aftcr lier 
decease to the use and behoof of tlie heirs of the body of t l i ~  said 
.Inn bv the said James 0. Hale, Ian-fully to be begotten. aiid f o ~  
default of such isque, then to tlie uqe and behoof of the said A1111 
hcr heirs and a~s igns  forcwr.  and to and for no othcr intcnt 
or purpose vhatercr .  The conteniplated marriagr took effect. 
~ i o  conacyance was made, a5 qlipulated b r  the rnarrinqe artirles. 
,rnd the husband ever since tlie marriage haq rcmained in the 
use and enjoyment both of the lands and negroes, thc subject- 
matter of said articles. Tn 1838, the saicl husband h a ~ i n g  sold 
one of the said necroes and negotiated for the sale of othcrs, the 
trustee (Gause) filed this bill against Hale aiid his wife, ~vhcrc- 
in he prays that  conreyances may be made under the directioli~ 
of thc court ~o a. to carry into execution tlie true intent of the 
marriage articles and as-ure the land a11d nczrocs to the use,, 
trusts and purliosee" thereby conteinplatc~d; that it may be nicer- 
tained ~vlint licgrocs v t  remain of thocc linmed in the artirlr. 
and v h a t  i w i e  they hare had ;  that tlic defendant Hnle 
may be comlielled to qubstitute property of equal ~ n l u ~  to (243) 
the negro by him sold, ullicli propertv shall be included 
in the assurance or assurances to be directed; that tlie 171:1iiitiff 
m a r  in the meantinic be w v r e d  against any further sales to br 
made b~ the wid  defendant. and for general relicf. To this 
bill a joint a n w e r  va. filed b r  Hale  and wife in ~vhicli the 
execution of tlie n~arr iaqe  articles is admitted, but thev sal- that  
these m7ere signed nithout noticing their contents; that  it n7as 
represented to them that the object  as to secm.~ the propert- 
to Mrs. Hale, and if she had children by the m a r r i a ~ c .  to these 

"- .tt-l2 177 
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a11d   lo thing is showri, except tllc opinions of x- i t~l twes,  that  
, tlic plaintiff is a n  un.uitable tr~i,ice, wherefore. tlir t r u i t i  d- 

rlareil o r  ilitclided bv thc~ artirlc. ~ l ~ o u l t l  not bc c f f rwl i : i l l~  v -  

debt.. of licr liu-band a ~ i d  during tht. cowrtui-e exempt f rom hi- 
poner .  "it11 a liniitatioii to sucli cliildrcn a i  l l ~ ~ ?  bc borii of tlie 
~l inrr iage,  equally to he dir ided h c r ~ w e n  tlienl, and  ill c2n-c3 of 
tlw drat11 of a n y  of tlleui under age. or,  if females. u r ~ u i a r n e d  
: i d  m~dt . r  age, n it11 l i~i i i ta t ioi i i  o~ e r  to tlic sun i~ orb n ~ l d  bur- 
131 or  and ~ i t h  a n  ul t imate 1in~it:ltioii o w r  to Nrq.  I l a l r  ill c :~w 
there qhould be 110 such i w i e  of the marr iage or ~ I C J U ( ~  1 1 ~  ill2 at 
Iier death. 

Thpre should also bc a rcfercncc to inquire and  ri.l)ort t h r d  
slaw.: a l ~ d  the issue of the d a r e s ,  to be included ill the settle- 
nient. and  also tlie ~ a l u e  of the s lare  sold by thc~ defnidant  
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J a n ~ e s ,  a l ~ d  what property of equal ralue should he suhstitnted 
ill the plaw tlicwof, and tlir cause is to be retailled for f i ~ r t l ~ n .  

1. .\ tlt~risc~tl ;IS follon-s: "I 1r11il to my rlaughtc>r P. ,T. one negro girl 
! ~ ; r ~ r ~ e t l  lI;~rj-. ller lift., :111tl after her (Tenth, t o  be rcp:111y diridrd 
;1111011,~ t l l ~  llrirs of her Imly foreyer" : Hr'ltl. t11:it tlltw I\-ortls. if 
;rlrl)lievl to r(~11 rstatr. wonld Il;rrc c.re:~tctl ;ti1 r s t ;~ t r  tail at con- 
11to11 l a ~ r .  a11i1 t l ~ i ~ t  \\-11ere \\-nuls i n  a \\-ill \ \ -n~~ld  (?r:~te ;III rst:~tca 
t;riI i l l  la1111 ;rt ( W I I I ~ O I I  1:11r. they carry t 1 1 ~  :rbsi)I~~t(> estate ill :I 

l~t'I~ll('st of (.ll:lttels. 

'I'HIS wa, :111 appeal from certain interlocutory d ( n e e s  111i~d(' 
by his IIollor, ~ q p t t l ~ ,  .T., at Spring Trrm,  1842, of YORTII  \\II ' -  

ms Comt of Equity. 
Tlw bill was filed at Spring Term, 18-22, of ?u'o~~tllanll)tou 

Court of Equity by Mrilliani D. Bradley, cxecntor of X a r y  Joi~es ,  
against Sugars Joiies and others, a i d  its a l legat io~~r  (so f a r  a i  
regards the questious brought to tlic Suprcine Coiirt) 1rer.c that 
the iaid Marv J o i m  departed this life some tin it^ in IS42 : r f tc~  
11a~ iiig dulv made a11d published her last will a ~ r d  tcstmnnrt, 
n.hic11 was proved in Xorthamptoa County Court at llar.cll 
'I'er.111, 1542, by which the plaintiff was ap1)ointed 11cr executor. 
and that  he qualified as such, and a copy of the will was a n n e x ~ d  
to a d  prayed to be taken as a part  of t11c bill; that ill and 1,- 
tlir said will the testatrix bcqueatlicd ns f o l l o ~ ~ s :  "I girc 1111to 
lily son Willie Jones' children one-sixth share ill inr- 
negro ~ \ ~ o t ~ l a l t  Mar.; and all of her. children. I gir-e unto (246) 
illy daughtrr Pollv C9rpenter onr-sixth share in 111y 11egr0 
n oiliail Mary and all her children. T gi\ e i i~lto ~ n y  son Ricli- 



a r d  J o n e i  and 111~ son Alleli .Joriei and  m y  boil S i ~ g a r s  J o i i ~ ~  
a l ~ d  1 1 1 ~  son K i l l l a m  P. J o l ~ e s  one-sixth share a l~ iece  ill I I a r j -  
and  her children"; tha t  the said negro woman M n r r  had heell 
l~equeathed to the said testatrix by the will of her  father ,  Georgv 
S o r r o o d ,  i n  the follov ing n ords, to r i t  : "I lend to m y  cla~~&tc.r 
M a r y  Jones negro gir l  X a r y  he1 l i fe;  aftr-r her  drath.  to 1)c 
c.mallv d i \  ided ;t~~lorit .  the lirlrs of her body forex er" : that  111 

tlic, d l 1  of the said teGatrix t h e w  n.as also t h  followinq 1'181191' . 
.'A\ll the balarice of eqtate that  1s not g i ren  t o  be sold, aucl tiir. 
11ioney ar is ing from the iales I give l u ~ t o  m y  son S u ~ : l r s  .J r n~ i~ ,  
one-fifth p a r t  of the wme,  and  all  tllr balance I give unto iur- 
zon TTilliam P. Jones"; t h a t  there wab found among the effect- 
(of the said testatrix qpecie and bank notes amountiug to ahout 
$640, xvhich r e r e  claimed hy the said residuary Iepaters, :ind 
their  claim was opposed by the  dlstrihutees of the said A l a n  
Jones,  alleging that  as  to this fund  she had died intestatr.  It 
n-as also alleged that  the slave N a r y  iucntioned i n  :he \ n i l  of 
X a r  .Jones had a grandchild. And the plaintiff as  executor 
p r a . ~ r d  tha t  as there nc1.e conflicting claims under  these t n o  
n i l l s  and lie x 7 - a ~  i p i o r a n t  .ns t o  the  proper coastrnc~tion t o  be 
pu t  on them, the court n . o ~ ~ l d  adri5e how he should settle with 
t h r ~  +?T c m l  c.lailnaiit~. :rlicl the uroner  i ~ a r t i e s  werr  ~ n a d ~ .  , ,  

T h e  defrndants an+nered  and  a d m i t k d  al l  the  inaterial fact,  
-tated i n  the plaintiff'< bill and  c.l~hlnittrrl to  a n y  decree the 
court ~n ig l i t  make i n  the premises. 

' 

T h c  case coming on to bc heard ulion tllr bill, answers a n d  
the ui l ls  referred to, his Honol. declnred tha t  by the n i l l  of 
Georce S o r ~ i - o o d  the testatrix, M a n -  Jones,  v a s  entitled i n  ahso- 
lute estate to the s l a ~  e X a r v  a n d  her  childre11 mcntionecl i n  thc  
pleadil~gs. and that  said & T  PC a re  tl~sposccl of h~ tllc will of the 
+aid Afar\.; that  the  sla\-e . . . the  erandrhi ld of the  said 
J a w  M a r y ,  did not pass by  the n i l l  of tlir said testat13ix u n d c ~  
the (~lausc bequeathing the paid s l a \ ~  1\Iary and her  children, 
hut via? disposed of b y  the residuary clause of thc said will, aild 

t h a t  bv the said residuary clause al l  thc, property of tlw 
(247) said testatrix (including the specie and bank note?) not 

specifically bequeathed by  the  said n i l l  passed to tlic 
dcfclidants Sugars  Joneq and Wil l iam P. J o n r ~ .  and  a dccrw 
TI a s  made accordinglr.  

One of the  dcfendanti p r q e d  :in appeal froill 50 nrnch of the  
drcree as declared t h a t  the tc,tatrix X a r y  Jones m d e r  the \rill 
of her  fa ther  took a n  abqolute estate i n  the  s l a w  Mary .  Others 
of the defendants prayed an appeal f rom so liiuch of the decree 
as  declares tha t  the grandcllild of the slave JIar7- did not p n +  
nndcr tlw bequest of N a r r  and h r r  childrrn a n d  a1.o fro111 .o 
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much of thr  dccrer as declared that the specie and bank notes in 
possession of the testatrix at the time of her death passed to 
Sugars Jones and William P. Jones as residuary leg:ltceq, n liich 
appeals v,-ere allox-ed by the court. 

S o  couusel for plaintiff. 
I?. F. Illool~e for defendants. 

!~-ISIEL, J. 011 this appeal there are three qucstiona for thi, 
Court to determine. 1. TTliat estate or interest did Pol l r  Jane- 
take under this clause in her father, George Sornoocl's, nlll.  
"I lend to illy daughter Polly Jones one negro girl named Mar) 
for her life; after her death, to be equally divided :111iong tile 
heirs of her body forever." The difference between this e m .  
and Harn z>. Ham, 21 X. C., 598, consists ill the ~vords "equally 
to be divided among the heirs of her body forerer." I n  f I u m  1 .  

Htrm the gift  as to her daughter for life, then to llrr lawful 
heirs. I n  the case before us, if it  had been a devise of land we 
think that Polly Jones would have taken an estate tail at the 
conlrnon law, and ~i-hcrever words in a nil1 create an estate tail 
i n  lands they will, in a bequest of chattels, carry the absolute 
estate. That  the words made use of in Norwood's will would 
c8reate an estate tail in a devise of land n e  think is established 
by the two cases of Jesson 1 % .  l v r i q h t ,  2 Bligh., 2 ,  and Doe 1 . .  

Hnwey,  4 Barn. 6. Cress., 610. Hays  Real Estate, 100-113. 
T e  therefore approve of this part of the decree. 2. Mary Jones 
by her last will gave her "negro woman Marv and all her 
children" to certain legatees. The s law Mary had a (248) 
grandchild born in the lifetime of the testatrix. Did the 
grandchild of Mary pass to the said legatees under the words 
"and all her children"? A derise or bequest to the childrm of 
a man do not extend to his grandchildren. Grandchildren never 
take when there are children to answer the description. 2 Pow- 
ell Dev., 298 ( J a r .  Ed. ) ,  and the cases there cited. If, there- 
fore. ~vlien the persons to take are dcscribtd as '(children" arid 
under that description a grandchild cannot take, if there be 
children, so v e  think that ~vhere the property bequeathed iq 
described in the will "to be the children of rnv negro vornali 
31ary" the grandchild will not pass to the said legatees. The 
grandchild of the slale Marv is therefore to hc sold under tlic 
residuary clause and thc, monelT arisinq fro111 tile sale is to eo to 
William Jones and Sugars Jories in the proportionq declared iu 
the will. Wc approre, therefore, of this part  of the decree. 
3 T e  do not agrw to so much of the decree as declares TTillini~~ 
.Tolie. and Sugar. Jones to be the general residuary legatee- of 

1 S1 
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the testatrix. Marv Jones. The words of the will are as follows : 
"All the balaricc of my estate that  is not given to hr sold ,  m ~ t l  
the money  arising from the sale I girc to 1 1 1  son Sugars J o n c ~  
one-fifth and all the balance I gire to my so11 Williari~ J o ~ ~ e s . "  
Willialil and Sugar9 are to h a w  only the money arisiug fro111 
thc procwdq of the W / P ,  and not ,111 he?,  r t lnnr t j .  WP think t l ~ a t  
the testatrix could 11ot have i ~ ~ t e ~ ~ d c d  that her spccic i111d h~111i 
notes 011 hand : ~ t  her d( ,a t l~  should be exposed to snle. S l ~ e  11n1\t 
necessarily have meant by the a b o ~  e words such property as 11 uc 
usuallv the subject of sale. William and Sugars arc thcrcforc 
only particular residuary legatees of that Illonex- n l l i c l~  arow 
from the sales of all the salable property not disposed of by tliv 
i l l .  The lnorlev on h a ~ ~ d  at the tcstatrix7s death (r iz . ,  specie 
and b a i ~ k  notes) is undisposed of bv the will, and it will bc di+ 
tributed among the next of kin. So much of the decrec, there- 
fore, as drclared that the illolltJr 011 hand belonged to Sugnri 
J o ~ ~ c i  and William Jo~ les  ouqht to be corrected accordinq to 

this opinio~i. 'l'he costs of the cause in this Court artx to 
(249) be paid bx tllc plaintiff out of the funds i11 hie hand-. 

S o  solicitor's fee to be taxed. 
PLR C T  RI-LJI. Decrccd according1,v. 

1. To ; I  i j i l l  111.o11gllt I)>- OIIO in rot^ :~g;~inst  his cosurety for coi~trilni- 
 ti,)^^. t l~r i r  con1llloll ~)rinc.il)nl, or. if  he \,I? rlentl. his (~src~lltor 01' 

;1(1111iui\tr:1tor 41ni1ld 11e I I I ; I I ~ P  ;I party (11?fe11(1:1nt. 

THIS cause, after being set for  hearing, \ \as transmitted 011 

ttie affidavit of the defendant from C a s w ~ r . ~ ,  Conrt of Equity. 
a t  Spring Term, 1835, to the Suprenic Court. 

The questions in the case are stated in the opiilioi~ delirered 
ill the Supreme Court. 
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(:roh(rt,l and  Sor ~i,oocl f o r  plaintiff. 
.J. T. Jlorchrccil f o r  defendant. 

RT-FFIA, ('. J .  I n  1816 ' I ' l iol~~a\  Bouldtn n a s  appoi i~ tcd  b r  
a court i n  T'irginia tlie guard ian  of w e r a l  infaut  children 
named Glenn a n d  eritcred into bonds in large prlialtiw, it11 the, 
usual conditions f o r  fai thful ly a c c o n n t i ~ ~ g  for  the cctatc of the 
~ v a r d s  (seven i n  number ) ,  i n  n liicll the  prescnt plnint i f f~ a l ~ d  
Smith,  the intestate of the p r e w l t  defelldant, n e w  liis wrctic,.  
.Bonldcn af tern ards died. and  Enstace TTmit a d ~ n i l ~ i q ~ t r e d  , 
on his  estate. I n  1831 Archibald Glcn~i .  one of tlic ward;, (2 . iO)  
2 ~ v i n g  conle of age. preferred ;r deliland i ip i~ i l~s t  H u n t  
a s  the  adniinistrator of Bouldcn a n d  a g a i m t  the said suretic< 
f o r  a large sum as a balance duc to hi111 fro111 his late guardian. 
a n d  by  a n  agreement betn-een Glenn, H u n t  and  all  the surcltics 
of Bouldel) except S m i t h  the  matters  ill dispnte ill relatiou to 
the guardian account of B o d d e n  a11d a l w  in relation to thc 
administration acconnt of H m i t  :r\ a d ~ l ~ i n i . t ~ n t o r  of Bo~i lden  
Twre refcrred to the  arbitranicnt and  :~warci of tn-o persons. 
T h e  arbi t rators  proceeded to hear  t h ~  partleq, and  "a~varded 

* tha t  thew nai: a halar~ce dur fro111 tlic eqtate of said Bonlden, 
deceased, to the said .Irehibald Gle~lir of 45,533.35, with  tllr 
interest t l i ~ r ~ o n  froni 25 December, 1817." To this arbi t rat ion 
S m i t h  refused to become a part\-. and  af ter  the award lie refused 
also to pav a n v  p a r t  of the  sum, but  died intestate, and  tlic dc- 
fendmlt,  T;uborough,  became his a d ~ l u n i i t r a t o r .  

T h e  present suit is brought against S in i th '~ ,  adnnnistrator  b r  
the  otlicr qureties o r  their  represe l~ ta t iws ,  and charges tha t  Boul- 
den was indebted to his ward  i n  tlic w m  found,  and tha t  he d i d  
insolrenf. and  t h a t  H u n t  liad no assets to satisfy tha t  sum or  
a n r  par t  of it .  and  tha t  t l i o ~ e  wrc t ies  wcre oblieed to pav  the 
whole of it  a n d  had done so, a n d  t l ~  object of the bill is to 
compel contributioil fro111 the defclidant of his intestate's aliquot 
I 

T h e  a n s n e r  h r i ~ l e ,  f o r n a r d  d i re rs  poiuts of defense, hut  1 ~ 1 1 -  

t icularlv insistq tha t  S m i t h  ~ r a ~  not bound h r  the  award,  and re- 
fuses to  ndniit that  :tnr iunl vaq due f rom Eonldnl  to his n x r d .  
-1. Gle1111, o r  that  Bouldcn's e i ta te  x i s  insolrent,  or t h a t  H u n t  
had  not assets to pau  w l i a t e ~ e r ,  if anything,  Traq duc. 

T h e  c a v  wa.; whnli t ted 011 the  hearin,rr a r e a r  ago and nit? 

idlo~ved h r  the court to i t a l ~ d  0 1 ~ 1 . .  t l ~ t  the lmrties ~rliqllt  Ii:l\c 
a n  opportuni tv of sending the cause back for  the l m r l m e  of 
f r a m i n g  t l l ~  p l ~ a d i ~ i e s  l r o f ) e r l ~ .  v i t h  t l ~ e  r i e w  to the dctn*milia- 
tin11 of thc~ real con t ro~crqv .  T h e  nec twi t r  fo r  the inqcrtion of 
:idditiolral 11121ttcr ill the bill and uiaking otlicr partirq i. obvious. 
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I n  the first place, as Smith was not a party to the arbi- 
(251) tration the award has no operation against him, but he 

is chargeable only upoil an  account to be taken in this 
cause 'of Boulden's guardianship. Moreover, the illsolvency of 
Boulden's estate and the full administration of his assets b~ 
H u n t  are not admitted nor even found in  the award, and conse- 
quently those facts are n o v  to be established in the cause. Tliat, 
also, can be done only by taking the administration account in 
this cause. To the taking of each of those accounts Hunt,  the 
administrator, is an  indisl)eiisable par ty ;  for the plaintiffs h a w  
110 equity against their cosurety until i t  be shown that they can- 
not obtain satisfaction from their conlmon principal. I t  may 
be that Hun t  has now funds for that  purpose. Indeed, from 
the oinission for a year on the part of the plaintiffs to take the 
steps indicated by the court we are led to suppose that between 
Mr. R u n t  and themselves some understanding tilay have taken 
place and that  they have in  consequenre abxndoned this suit. 
But  however that  may be; it is certain they cannot get a decrec 
upon their present bill; and as the defendant insists on the judg- 
ment of the Court being giaen, we do not feel a t  liberty to defer. 

.it  longer, but must dismiss the bill for the foregoing reasons; - . -  
and with costs. 

PER CURIALI. Bill dismissed with costs. 

Cited:  Allen r .  Food ,  38 N. C., 3 8 8 ;  Adams 7:. Hayes .  120 
N. C., 387. 

\Tlirt.e n I ~ i l l  is I)rongl~t to enforce the payment of a sum of money 
hecureil hy mortgage, by a sale of the mortgaged premises, and it 
tntmr out. upon n sale taking place, that tlie proceeds of such 
hale will uot satisfy the an10111it ascertained to Iw due. :~tlcl where 
tlie c.retlitor li:~s no me;ms of recovering the hn1nnc.e itt law, and 
wpecinlly where lie lias beeu deprived of hih 1eg:ll seczurities by 
tlie fraud or misconduct of the debtor. x court of equity will 
order rsec,utior~ to issue for the nmount rem:~i~iing unsntisfied. , 

UKDER the decree i n  this case (36 N. C., 473) a t  the last term 
the land therein mentioned was sold and did not produce enough 
to satisfy the amount ascertained by the master's report to be 
due to the plaintiffs. The  plaintiffs' counsel now niored for an 
execution against the defendant to enforce the payment of the 
balance of the debt remaining due. This motion was opposed 
by the defendant's counsel. 
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Iir &FIX, C. J. the decree made a t  the I leal~l ig of tlii* 
cause (36 S. C., 175) the nlaster rc l~or ted  to the 1a.t terlli tlic 
suin due for  prilicipal and  intewst  u p  to 1 Jailr~:rr\ .  1\42,  f o ~ '  
the  three last installliieuts oi purchase 11io11c.y. f o ~  n llicii the dl,- 
fendant T i m ,  by tlie agreer~lent,  to l ~ ~ e  g i ~  (w boudi 1 ) ~ v a l ) l ( ~  1 
Ja i iuarp ,  1840, 1511 a i ~ d  1942. T h c  report ma.: coilfirilitd xltd 
a clrcrec madc ilr c o i l f o r ~ l ~ i t \  t l iricto tlmt unlc+ the d4rncl~l i i t  
should pay that  sun1 by a cer tai~r  dav  1la11lc.d. t l ~ r  1a11d 
wllicll the  plaiiitiffs liad c o ~ ~ ~ r ~ v e d  dio11ld bc -old foi t 1 1 ~  (.!5:1) 
purpose of raising the same. sale has bee11 1 l~dc3  ~ i l d  
reported to this term, but the ~ U I I I  i ) l~)u&t b\- it  i q  ~ n a d e q u ~ t c ,  
to  discharge the debt to t l ~ e  plaintiffs T l ~ y  iloir ~nox c f o r  fui,- 
ther  directions, a n d  part icular lv fo r  a perso~lal  t l (wre  aqailibt 
thc defendant fo r  tlie  due of the debt a~icl r\ccn:loll thrreof 
:~ccorcling to the statute. 

W e  a r e  of opinioll that ,  ill the s tate  tlie case i., the plai~l t i f f -  
a re  entitled to the dirwtions they ask. T h c  forilier decree r q t a b  
lislled the  agree~nent  bctxeen the parties, and  tha t  the plailitiffq 
had executed i t  by  m a k i l ~ g  a deed, and  that  the defendant h a d  
accepted it. The deed n-as rshibi ted alld proved ill the  cnrlrc. 
and  it  contaius the  usual clause of releaqc for  tlic purcllasc 
n o .  T h e  a n s n c ~ r  admits that  110 par t  of tlw three last iu-  
stallilleiits was paid and  tha t  no distiirct i tmir i ty  was g i r w  f o ~  
thein except the original agreetilent. C o l i w ~ p ~ i t l y  tlie plain- 
tiffs h a r e  no r e n ~ e d r  a t  law f o r  th(1 1j11rcliqs~ I~IOIIPT. .  l?rorX.ett 
1 . .  Fosctte, 8 K. C., 64. T h a t  give, a jurisdiction to this Court .  
I t  is x ~ i t h i n  the o r d i n a r ~  p r o v i ~ r c c ~ o f  equity to reliere against 
such a mistake or  f raud ,  as  \\el1 as  to co1111)eI a  discover^ of it .  
I f  the defendant h a d  gircli liis bonds or  other securities oil 
~i-liicll the  plaintiffs could 1m\c ei~forcecl the parineilt of the  
purchase money b,v actiou a t  l aw this Conrt would not interferr  
b r r o n d  directiuq a sa l t  of tlw premise. ecluitablv mortgaged. 
FJpnziny r .  S i t t o , /  21 S. ('., 621. H e r e  tllr plaintiffs h a r e  no 
slich ~ e c u r i t i e i .  The17 delivewd tlir dced 11po11 ail engagement 
of tlic defendant, nithi11 a fen davs thereafter,  to deposit Gibbs' 
l ~ o i ~ r l  and  his  o ~ v n  for  tllc mlliaid balance of the  ~ m r c h a s e  irioileT7. 
T h a t  he  failed to do, and  the question is mlietller ?quit? will 
allow hinl to  avail liiinsclf of the release obtailied b\ .rich mean., 
:md if uot, what the d ~ c r e e  a q a i n ~ t  llim qho~ild hit. I t  i~ too 
171aii~ to be qiieqtiolled t h a t  equity will 13ut t h e  relraw out of the 
\yay. C r n i i ~ l ~ ~ j  1 % .  TitilbcrlitXr, 36 S. C.,  846. T c  are  nest  to 
inquir(. as to the c s t n l t  of tlie relief. T h a t  s lwif ical lv  asked i n  
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the bill oli this part of the case is that  the defendant should 
assign Gibbs' bond a i d  give his ow11 bonds with wrctics, and 

that in default of p a p l n ~ t  as the instalh~icnti  should fall 
(254) due the same should be raised by a sale of the land, and 

to this was added a prayer for general rclicf. Sow,  i t  
io happcncd that  before the report and decree all the install- 
~ilrlits had become navablc. I f  the defendant had offered hi- ' L 

bond with proper sureties for any installment not due, the plaiii- 
tiffs must h a w  accepted it.  But  hc made no such offer, and 
even now does not offer his bonds, but insists that  tlie plaintiffs 
ca11 l iaw 110 fu r t l~c r  rclicf. unon the P ~ O L I I ~  that  thev hare  no 
otlwr securitr but the land.  hat wFhare  alreadv disposed of 
hy saying that the plaintiffs shall not be prejudiced by the want 
of securities which they lost by surprise or by tlie fraud of the 
clefmdant. Thrir, do 11-e fulfill our duty by decreeing that tlie 
defendant shonld now execute those bauds ? Certainly not. The 
lilonev is alreadv due, and the sum has been ascrrtained to tlw 
satisfaction of thr  defendant himself, w l ~ o  took no rxrcption to 
the report. This Court mas competent and obliged to ascertailr 
the sum due in order to k11o11- 11ow much should be raisrd from 
the land, if it  ~ i ~ o u l d  bring so niuch. As there are no existing 
legal securitiei for the debt. but the nlaintiffs haye been denrired 
of then1 as stated, equity ought, upon the pri~lciple of prermt-  
ing unnecessary litigation, nr for  g ~ n e r a l  eor~renience :lnd the 
interest of both parties, to decree dirwtly the imiilediate pay- 
ment of thr  inollev. To order the esecntion of bonds now would 
be nothii~g more or less than begetting snits, to be deterinined in 
other courts, for the very matter which this Court has already 
determined. The decree stands hn the same footing with one 
granting relief as well as discovery in the easy of a lost I)ond, 
whhh  is a jurisdiction perfectly established. 

Algaillst this additional assistance, howewr, t h e  defendant re- 
n e w  the objection made oil the hearing that  the plaintiffs bare 
not had a s u r ~ e y  made and csccuted a further deed. Besides 
what mas said before upon it, we m a r  remark that this matter 
is not eren alluded to in thtx answer, and drop? out incidentally 
in Mr. Lord's deposition, and it does not therefore appear that 
the defendaiit had requested such a surrey or that the plaintiffs 
had refused. But  there is at present a further and decisirr an- 

swer to it, which is that  the defendant has allowed the 
( 2 5 3 )  land to be sold under the decree, and has now no interest 

in a surrey of i t  or its more particular identific n t' ion. 
The bill being sufficiently broad in its statements and prayers 

to embrace thc case as it now appears upon the master's report, 
me think there ~ n m t  be an  absolute decree against the defmidant 
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f o r  the money heretoforc, declared to be clue, d e d u c t i ~ ~ g  t l i c~~o-  
f r o m  the proceeds of the sale of the land,  :nrd that  i)sec.ution 
nlay issue tllrrefor, as ~x-rll as  f o r  the costs. 

PLR CTRIA \I.  T k r c c d  accordi~r~l . r - .  

T H I ~  CAUSC n n s  r t w m e d  bv consent f rom the C o w t  of 
Equi ty  of W\T<R, a t  Spr ing  Term,  1942. to  tlw S l i l , r e m ~  ( 2 5 6 )  
Court ,  to .be heard upon bill and ansn.cr. 

Thc  bill allcged, i n  suhctance. that  TTillia~n 1Iolln11d. late of 
the  county of R a k e .  del,ar.ted this life on 3 Dcccwihcr, I S O R  ; 
t h a t  by his  last IT-ill alld tcctament, which v a s  tlnlv l)l .orrd. lie 
directed t h a t  tllc executors therein n;,~iied should invclit the s l~i i i  

of $3,000 in stock of the Bank  of the  1-nited S ta tes ;  that  the 
interest on the dividends thereof should he paid in cprtain pro- 
portions to his mother-in-lax,, Frances Rhodecl, and  his rr-if?, 
S a n e v  Holland,  dur ing  their  na tura l  lives, and the11 dirccted 
and  bequeathed as  follon-s. r i z .  : '(T f u r t h e r  d l  tha t  ulmn the 
death of m r  belored rvifc. S a n c r  Holland,  m r  executors v l l  to 
the best adrantage the bank qtock, the  l)rodncr nlierilof is Iwre- 
inbefore given to m y  beloved ~ r i f p  and  inotl~er-in-la\\-. and t h ~  
sum raised b r  the  sale thereof i t  is m v  will mid h i r e  that  inr- 
executors l,mT o w r  alrd d r l i rc r  fo r  the bcnefit of the Jlethodist 
Episcopal Church in ,\lnerica, ~i-11ereof Francis  Alsbnry is a t  
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present the presiding bishop; this sum to be disposed of by c30n- 
ference or the different members cornposing the same, as they 
shall in their godly wisdom judge will be most expedient 01. 

beneficial for the increase or prosperity of the gospel" ; that 
William Peck alone of the executors named in the said mill, and 
all of whom qualified as such, now survives; that in l~ursuanct~ 
of t l ~ e  directions of the testator the said executors  mad^ thr, 
inrestrnent, of the sum of $5,000 in stock of the Bank of the 
Unitd States, and afterwards, on the expiration of the charter 
of t l ~ t  bank, the proceeds of the said stock werc inrested in 
stock of the State Bank of S o r t h  Carolina and subsequently ill 
stock of the Bank of the State of North Carolina, where it now 
.jtands in the name of the said Peck as surviving extlcutor ; that 
the said Frances Rhodes and Nancy Holland are both dead, the 
latter, who was the surviror, having died in 1539. The bill then 
alleged that the said Williani Holland left no children, and that 
the plaintiff William Holland and the intestates of the other. 
plaintiff, Henry W. Miller, were his next of kin and entitled to 
distribution of his personal estate; and the bill then insisted 

that the bequest above cited to the Methodist Episcopai 
(257) Church, as there described, was void both from the want 

of capacity in the legatees to take and from the uricrr- 
tainty as to the objects to which the legacy was to be applied, 
and tha t  therefore the said bank stock belonged to thc ~iext of 
kin and distributees of the said William Holland, there being 
no residuary Elause in the will. And an account and decree for 
the amount was prayed against the said William Peck, surviv- 
ing executor, etc. The defendant in his answer adli~itted all 
the facts stated in the bill and submitted to any decree the court 
might think proper to make. 

R u c l g e ~  for plaintiffs. 
Iredc71 for defendant. 

GASTON, J. The testator has directed that up011 the dcat l~ of 
his wife his executors shall sell the bank stock into which lie had 
in a former part of the will directed a portion of his cstatc to be 
comerted, and "pay over and deliver the money arising from 
the sale for the benefit of the Methodist Episcopal Church in 
America, whereof Francis Asbury is at  present'' a as at the date 
of the will) "the presiding bishop; this sum to bc disposed of 
by the conference or the different members composing the same, 
as they shall in their godly wisdom judge will be most expedient 
or beneficial for the increase and prosperity of the gospel." I f  
this bequest of the proceeds of the stock is to be considered ~nade  



to the bodr therein described for their on11 bclicfit, as tlic for- 
mer part of the clause TI-ould see111 to declart,. ~t i i  not t o  bc 
questioned but tliat the bequest must fail for  nalit of capacity 
in  the legatees to take and enjoy what is so given. Tlic Mctllo- 
dist Episcopal Church in America comprise a grc:rl multitude oi 
individuals, of ~vholn sorne are hourly passing ont of c s i ~ t e ~ i c c  
and others conling into being, and, as an aggregate bodr, iq 
incompetent to hold property of ally kind ulllcs+ hy r irtue ot 
some charter or  act of incorporation i t  be inr eqted x i t h  that 
privilege as an artificial person. But it is lnanifeqt from the 
subsequent part of the clause tliat the bequest rws 111ade to thih 
body as a mere iilstrul~lel~t for carrying into effect all 
ulterior and higher purpose of thc testator; that tllc (.'>S) 
luoncy, the subject of this bequest, lnight be dihpobed of bv 
the goyerrling millister of the church to such objects and 111 iilcl~ 
manner as they should determine to be most conduci~ r to thc 
diffusion of the doctrines mid precepts and influence of tlic 11011 
gospel. I t  is therefore a bequest upon trust, and if  the trnst by 
onc over ~vhich  t1i.c constituted authorities of the cou~itrv call 
exercisc jurisdiction they v i l l  not permit it to he defeated be- 
cause of incapacity in the designated tmstccs to take thc prop- 
erty,  hut will fasten the trust upon the propcrt;c and 1 1 ~ 1 1 ~  01, 

imply trusters or  take other effectual mean.. to c7nusc i t  to bc 
executed. But if the trust be one ovcr rvliich t h e -  canl~ot as- 
 sum^ juri~diction, the11 it necessaril- fails: for, i : ~  llir legal 
sevse of the term. t h ~ ~ t  call nerer he n tn1.t n.hic11 l c n ~  ci any- 
where an uncor~trollahle pox7er of diqposition. Such a ponei. 
constitutes on ncrihip. 

I t  cannot be objectcd that  the e n d  sought to bc acco~npli.;hcd 
by the testator is against  lam^. Tn ererv countr -  where justice. 
peace and good will .among men are held ill esteem religion must 
a l ~ a y s  corilmand thc highest  mer ration. Albstractedlr from it.; 
intrinsic excellence, it must b.c knonn mld ackno~vledacd as thc 
surest basis on xliich to rest the superstructnre of social o r d n .  
It cannot be, indeed, that  e ~ e r y  religious cwcd of ~ T ~ I T  modc of 
worship should lx equall- acceptnhlc to God or in ~ t q  practical 
results equally beneficial to man. I n  ninny countries the Ian.- 
makers hare  undertake~i to declaw n-hat is the t1.w fai th :111cl to 
prescribe ~idlich is the rightful worship, and cithpr prollihit all 
others as unlau ful or  tolerate the111 1 i l e r ~ 1 ~  out of ii~dulgencc to 
human frailty. TThcre religio~i i i  t l ~ u s  eqtnbli~lic~tl b ~ -  lax-, of 
course, the courts cannot there recognize an  approliriatioll of ' 

funds or property to the sl~pport  of a prohibited religion a.; 
cntitled to thc protection of thc h x r - .  i ~ o r  nil1 they even up!iold 
sue11 apl)rn])r iat io~~ in aid of a tolerated 1.elicio11 fnrther than 
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\rill accord with the liinited indulgence whicli the lan has granted 
to it. B ~ l t  with us it is ii~corporated into the T e n T  elc~ilcnts of 
our iocial organizatioii "that all inen have a natural and un- 

alienable right to norshil) Lllr~iighty God accordii~g to t11r 
( 2 2 9 )  dictates of their own co~mici~ces,"  and "that there s l d l  

bc no rstablisl~iilelit of ally oue religions church or de11on1- 
i~lution ill this State or er  any otllcr," but "that all persons shall 
be a t  libcrty to cxcrcise their own modc. of worship." I t  does 
ilot lieiicc follow that religion is less the obirct of l~ublic veilera- 
tioii and regard wit11 us t l l a i~  in those countries nhcrc a cllurcl~ 
1, established by law, but that the State disclaims the right of 
pronou~~cii ig what church is orthodox, and rxtends its in-otcvtion 
equallj- to ererg religious c1lurc.h and erery religious deiiomina- 
tioil. Onr C'oi~stitutioii does not treat the worsliil) of God as 
indifferent, "either in refe,reiice to the welfare of indi\ iduals or  
to the conmlon welfare, but assumes it to be a 111orxl duty incurn- 
beut upoil all nicn and thcir highest pririlege as intelligent and 
:icconntablc beings-n dil tr  that is best performed, both as re- 
~ p e c t s h o ~ ~ o r  to God, the roi~ifort  of each man and thc pcaccl :md 
ordtv of S O C ~ P ~ V  w h m  that  privilege is subjcct to 110 l e d  rc- 
s t ra i i~ t"  (S: P .  J a s p e ~ ,  1.7 X. ('., 3 2 3 ) ,  and a privilege which is 
moit cfficaclousl~ sccurcd and protected when it is thnq ~ o l n l i ~ ~ l y  
recognized as the unalienable right of every individual. 

The cur7 or object of this bequest is not only not uillawful, 
tlierefore. but i t  is one cmtit ld to the highest f a ro r  1~11icl1. 
accwrdil~g to our systeili of jurisprudence, can be cxtended to a 
bequest for  ally public purpose, howerer bmeficial. I t  is clcarly 
ivitllin that class of cascs nhich are termed gifts of charity. 
But n-hile there is no difficultv in declaring that the objcct of 
the testator is a public, useful and beneficial object, and there- 
fore the bequest a charity witllin the 1 ~ q i l l  meaning of that tenn,  
w t  it is apparent that  the lmcise purpose of the testator i ~ r  the 
bcquest cannot be collected therefroill. The dislmGtion of the 
inoiley is directcd to bc made b r  the coafcrence "as tllev shall, 
in their godly wisdoiii, iitdqc will be most e x l ~ e d i e ~ ~ t  or beneficial 
for  the increase and proqperitv of the posi,el." Thc destination 
of the money is to the adrancement of the gospel. But the 
means by which that end is to be effccted arc left entirely to thrx 
imcontrolled discretion of the conference. I s  the inonpy to bc 

employed in building churches, ill cstablisliing schools, 
(260) in paying nlinistrrs, i n  ljnb1ishiil.q books or in sunporting 

the poor? These and manv such as these would appear 
to be mean., tendiiiq to promote the slxead and increase of the 
gospel. and anv of these, had thcv been definitely expressed, 
might be regarded as specific charitable objects vhich  the courts 
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could cause to be executed. although the trustwr de\igllatrd b\ 
the testator were uliablt~ to perform tlieiii. Rut licrc, is propwty 
give11 upoii a trust, charitablr, indeed, but of all i~ i t l r f i~~i t t l  (.11:11.- 
acter, and the trustees iiallied by the testator arc inc.oiilpt~teilt to 
take or hold the property so gircn ; aild tlir q~wstioli p r e s m t ~  - 
itself distinctly 0x1 \\liicli, though wc 11aw rtwntl> lind o~rasio11 
to allude to it, we h a w  refrained liitlicrto from ui&iiiq 1111. ii~ucll 
more from expressing an opiiiioll (see S. 1 % .  , 1 1 ( ( ; 0 1 1  ( J ~ l .  ( ~ I T ~ P .  9. 
and 15. 1, .  G e r n ~ d ,  ante ,  210)' what is the disposit io~~ ~~liic.11 b j  
our la117 must be made of proprrtv so given ? 

I t  is cc,rtainlv the general rule that whcw propertv is qi\ ~ I I  

11po11 a clear trust, but for  unccrtai~l  objects, tllc subject of b~icll 
trust is regarded as undisposed of, and the benefit of the trust 
results to those to ~1711o111 the la11 qires the propert? ill defmllt 
of disposition by its owiier. In tlie case of a trust there l in~st  
be somebodv in wllose faror  the c.oxrt can decree a prrfor~ii:!ucc~. 
I f  those for whoin a trust is c~rcated are not si~fficicntlv indi- 
cated or may not be 1)errriittd to hare  the benefit thcreof, thc 
trust is ineffectuall~ dispored of hv the owner a i d  tlie lav dii- 
poses of i t  for hiin. J / o 1 7 r ' r c  1.. I l i s hop  of Lo,111on. 9 Vcs.. -105. 
But this doctriilc docs not obtain ili Erlgla~ld wit11 regaid to rift. 
for cliarity. I t  is there now scttlcd upon authorities whicah it is 
deemed too latc to controvert, that  where :I charitable purl)osp 
is expressed, how~ver  general, the beqlwst shall not fail 011 

accwmt of the indcfiilitmcss of thc object, but tlic particular 
~ilodc of its al,l~licatioii will be directed bv the K i ~ l q  in so111c. 
cases and ill others bv the Chancellor. 'I'lle cascq liarr tlicw, 
golic this Icligth, that if a tertator has manifested a qcllcw~l ill- 
tention to g i ~ r  to t h n ~ i t y ,  i t  inattcrs irot how m c c ~ ~ t a i n  t l l ~  
objects may bc. or. whetlier the purposes dirwtcd be lawful or 
not, or mhctlier tlie bequest can b~ carried into rsccntio~l 
or  ilot, according to the testator's rvis11r.s-ill all t h e  and (261)  
in the. like caw.: tlic courts will s~istain the l e ~ a c v  a s  :I 

legacy to charity and extcnte it, as t11c.y call it ,  ( 11 1 1 1  P C ,  that ib .  

according to their notions of cliarit~r, or upon a diiwtioil fro111 
the Crow11 undcr th(. sir11 1l1arn11:rl ; r i  to tlie cll:~ritahle l)lirl)ow 
to which it shall be applied. ,\nd these casc.s arc ~ ~ ~ l d n s t o o t l  to 
proceed upon t l i ~  1)rinciple that  n11c.r~ :I testator liaq inai~ifestcd 
n u  intelit that his propclrtv shall be applied to a charitable p11r- 
pose, charity, ( ~ t  011 C V P I ~ ~ S ,  is t l i ~  pi~rpose of hi? will, alld tlw . courts will find out for him S O I I I C  c.linrit~blc, lnirlmv if he II:I. 
]lot cufficiciitlr tlwlared his. or s~ilrstitntc~ a cliaritahlc disimsi- 
ti011 of their o\\ 11 in lieu of that which lie has declared hut whicli 
the law will llot ~xccntc .  The prinvil)lc is admittcd lo be in]- 
sonnd. and sewral of thc deciqioirq follndcd 11po11 it arc i ~ ~ - o l t i ~ i q  
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to cor~ililoli sense. B u t ,  n.ise or m~wiae ,  rca5onable o r  ab,nrd, 
tlic l a x  iy there so qrttled, and the judicial tribunals of t h a t  
countrv a rc  bound .o to adnllnistcr it. h o x e w r  repugnant i t  
m a y  be to their   on.^ sense of 'right. 

B u t  n e  h a ~ c  no illstmice i n  this State. or, as  f a r  as  ~ v e  a r e  able 
to learn, in  a n y  of the States  of the L-nion, TT-here this extrava- 
gant  doc t r im on t11c subject of cliarities has  e re r  been acknovl- 
c~dged, and  surely the  courts of this countrv ought to pause long 
hefore they adopt it .  B y  affectiug to consider chari ty  as  the  
iubstance and all  clie as but the formal  par t  of n will, and caul- 

pelling tlie testator to be cliaritablc i n  our  x-ay, when n e  do not 
knon i n  what  way he purposed to be charitable o r  nlieli the  
chari ty  he  purposed c a m o t  be executed, TW sliall i n  effect be 
making  a will fo r  hi111 w h e w  lie is silent and  altering i t  ~~-1ien 
11ih declared intention lieccssarilv fails. Especiallv odiou- and 
dangerous ~ o u l d  be the  exercise of such a power i n  the case of 
the  disposition of propert! to religious uses imperfectly defined. 
T l i e r e  there is but one rcligion known to the laxi-, and  a wli-  
gious hierarchy establisllcd by the Ian., there m a -  be s o n ~ e  con- 
sistelic- of plan i n  the declaration of more defined use. i n  caseq 
of this description. R u t  nl iere  all religious de l io~~i ina t ions  a r e  
eq17<11 brfort. ~ l i v  la\\  . L liat pnidc i.; t11~  judse to h a w  n hen 

called on to make ,uc l~  a declarat ion? I s  he to act accord- 
(262)  i n g  to hi% olrn fair11 o r  ul,on his olrn opinions of religious 

t ru th ,  or accordiug to n l ia t  he  believes to h a r e  been the 
opinions or  ~ i e w  of the tcstntor? If according to the firqt, is 
it not a l m o ~ t  certain that  liis declarat io~i  of t h r  iniqi ~ 1 4 1  make 
i t  a r e r v  differellt t rust  fro111 what  thr  ttlitator intended? . \nd 
if arcordine to t h e  latt(3r. ~v l ia t  c c r t a i n t ~  can hc lr:!\e that  he 
h o n  3 ,  m d e r s t a n d s  and  follon s them out ? I n  t'h- c n v  before 
n. tlic testat0-r ni l led tha t  the  proceeds of thi. 1)ropertv shonld 
hr applierl to the increase and p r o s p ~ r i t v  of the gospel a; the 
Confcrcnce of the Methodist Epiqcqpal Cl iu rc l~  i n  America should 
ill their  godly n i sdom judge expedient f o r  tliat l~urposc .  I n  
tliat n i s d o ~ ~ l  he confided. a n d  lir did not purpoqe tha t  the prop- 
r r t v  diould he disposed of otherwise t h a n  that  ni-doru might  
d i rwt .  T o  direct ally other dicposition \~-ould he to  s ~ l b t i t u t e  
011r  ill fol. his. 

7 b u t  not old:- ha \  e the courts in  this country as  yet forborne 
froni adopting tliis settled, but a t  the  same t ime c o ~ i f e s s d l g  
n-rong, principle of the English law on the subject of charities. 
hu t  this Court  Iias on olle occasion direct177 repudiated i t .  I n  
IlIc-litley 1 % .  TT'ilson, 16  S. C., 276. Jrrdge H e n d e r s o n  remarks :  
"Tf there be a n y  one who c a n  compel t h e  execution of the tnlst- 
that  is, the application of the t rust  fund  according to the  rlirec- 



tioils of the de\lsor, then it is  a - \ d i d  trust, at least so much of 
it a i  is necessary to ansver the illtent of the founder. I f  tl~er(l 
hc more thaii is Iiecessary for that purpose, the excess results to 
t h ~  heir at l a w  or next of Bin. For  we do not, as they do in 
England, apply i t  to other object5 of a similar lriud by nha t  is 
called the doctriiie of cy p i  P A . "  

I t  ih the opil~ion of this ('01u.t tllat tllc hequest 111 question, 
being made for a nlultitude of perions in their aggregate capac- 
i ty as a religious denon~ination in AInierica. ~ h i c l l  1)ersolir c 
not h e m  il~corporated by any act  or c h a r t c ~  of incorpora;ion, 
and to be disposed of as rllc ininisters of that dello~ninntiou sliall 
deenl most expedie~it for  the increase and prosperit7 of the gos- 
pel, the samt cannot bc carried into execution, and is therefore 
roid. 'I'hc consequence ncccls.arily is that the deceawd, in re- 
gard to the subject-matter of this bequcst, must be dc- 
clared to hare  died inteytate, :md the plaintiffs. ~17110 are (263)  
:rdmitted to he a i d  to rcprcsent hi, next of kin, arc c ~ ~ t i -  
rled to hare  an account thcreof f1.0111 the defendant. 

PER CT R r l l r .  Decreed accordincly. 

( ' i t e d :  Bridgcs T .  Pleastrrzts. 39 S. C., 30 ;  Firril~nult 1 % .  Tay- 
l o r .  58 N. C.. 222 ; K~lith I ? .  ,Tccrles, 124 K. C.. 515 ; Sf. James  
1 , .  Bnglcy,  138 S. C., 399. 
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1. A Il;lr-ii~:. ;i jndyiiie~it ;kt ];I\\-. issncd ;i fi. frr.. \vl~ic.li n-;IS returlled 
I ? \ - i ~ t l  oil crrtiiiu ~)rol)erty. ITe the11 issued se~-t ' r ;~l  sucwssire 
r.cStiditic~lii t2.r.~tor~ccsc1.s \~-h ich  \\-ere returi~rtl "sta;rrd l)y order of 
tlir pl;1iiitiff." A .ti. frr. n-;IS thru issur,tl to ;mother vuu~~ty ,  i l i ld  

~ t l i r ~ ~ t ~ l  " ~ i o t l ~ i l ~ g  to be fotmd" : Held, t l ~ t .  lu~der  these c.irc.rn11- 
st:lllc.rs. -1 \\-:IS not e~ititletl to thc. aid of ;t c.on1.t of equity ;~g>iillst 
o~ic. ; ~ l l ( , g t ~ l  to hold f~~:~nilulrnt ly  the 1)rollerty of the clel~tor. be- 
c.i\nr i r  t l i t l  iiot 111qw:lr tliat the l~rollerty iiicntioue(1 ill the 
re~~rlitir~ili  c>.rpo~rns n-oultl, u1)oii n sale. I)rorr insnfficiriit to (?is- 
vl~argr tlit~ l)l:liutiff's clrn~;lnd. 

THIS cause n a s  transinitted by consent of parties from 1T.m- 
a m  Cour t  of Equity, at Spr ing  Term,  1842, to the Su-  
1weme Court.  Tlic bill had  been originally a n  iiijuiiction (266)  
bill, but upon the corl~iilg i n  of the a i m w r s  in  the court 
bclon. tllc i~ l ju~ic r io l i  was dissolred and  the bill c o ~ ~ t i n u e d  over 
a s  a n  or iginal  bill. 

T h e  mater ial  facts of the case a r e  set for th ill tllr opinion de- 
l i w r e d  i n  this Court.  

Yaz indc ,  s f o r  plaintiff. 
1:ur lg~r  f o r  defe~idaiitq. 

DANIEL, J .  Tlic plaintiff is the assignee of a judglnent f o r  
$666.60, o h t a i ~ ~ e d  ill Granri l le  County C'ourt a t  N a y  T e r m ,  
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There is 110 proof i n  the cause tha t  the plaintiff p u r c h a v d  
f r o m  Kobards a n y  mterest i n  the deed i n  t rust  or received f rom 
h i m  a n y  assign~uent  of i11tere.t under  tlie said dped. Ali to tlw 
other point ill the cauqe, viz., whether the decree ohtailled h- 
E n d -  against her  husband was fraudulent  or uot ay to (11e cred- 
i tors  of h e r  husband, n e  think it  unnecebaary non to enter into 
the eaami l~a t ion  of it ,  hecauqe i t  appears  i n  evidence t l u t  a fi fcr. 
issued on tlie plaintiff's judgment returnable to Sor-c~uljer  Sci- 
sions. 1838, of Granr-ille County Court ,  and  the \llcrif? rc~ t l i r~ l rd  
on the same that  he had  "leried on 1,375 acres of lalld :\lid tc11 
s l a w s  as  the  property of ,\lexander S u t t a l l ,  a n d  too late  to tilakc 
the  money." T.T'hereupoii a w~td i t lo r i /  cJrponirc nit11 a f i .  f(c 
clause issued r e t u r m b l e  to February  Sessions. 1529, a ~ l d  \ m i  rc- 
turned "Stayed b> the plaintiff." A ~ * c r i t l ~ t ~ o i i ~  i.ipci)iira iisucd 
to A h -  Sessions. 1539, and  n a s  retllruetl "Sta>ed 1,- tltil ordcr 
of the plaintiff." -1 I e~clztion i P X ~ O I I U S  r i t h  :I f ; .  fu. ('1:1ili( 
issued to August Sessions, 1839, d i r e e t d  to the Slwriff 
of Granville aud a f i .  fc~ .  to thc Shc,riff of Var re l l .  The  I 2 B i  
excclltion ireuecl to Grail\-ilk n a, rdur11c.d "Staged b\ the, 
plaintiff." Tha t  to K a r r e n  v a s  returned "Notliing to be foulid." 
I n  Ellglalld a rr~tidiflotzi P L ~ O I I ( ~ \  x i t h  :I tl, tcl. ~I:IUIC ordina14\  
does not issue but i n  cases n ~ h e r e  the proper t r  t a k c ~ ~  nndcr tlw 
original execution has been appraised at  a r-slur, less t l ~ n n  the' 
debt ill the  exc~cution. Arch. Forms,  1 G3 ; P,il~ellaill Esec~it loi~. ,  
263. I n  this  State  the eherifi i lelcr csansci ~ ) r o p c ~ t  l e ~ i e d  on 
by  h im under a fi. fa .  to he appraihcd. Thercforc, here a p la i~ l -  
tiff r m y  is-uc a i - ~ x d l f l o ~ l  ( ~ ~ p o i z o s  n i t h  a f i .  fir. clause ill all  
cases where the property l e r ~ e d  on remaill. to b,, -old. B u t  t11c 
sheriff cannot qeize a n y  l i r o l ~ e r t , ~  under  the P .  f(r. :rttnclled to tllc 
r*ctldifioni unt i l  he has sold the proper t j  3lmificd ill tlic r ozdi- 
t ~ o t ~ i .  l?lertiotrg I, .  A ~ l l i s o n .  8 S. C., 323. Tllc plailitiff 0x1 his 
execution to Granr ~ l l e ,  11-here the j i l i l p ~ e i l ~  n , ~ q  obtained, had  
seized property a l ~ p r c n t l v  s l l f ic imt to lliakr 111, dcht.  Hc has 
pwyented 1-11? sheriff fro111 v l l i n g  the wllie. l\rlici~c~ n.aq the, 
nececsity of 111s issuing n f i .  fir. to TlTarrc1i ? 7'11~ r~~t11r11 of t !  i~l/,r 
boxn  on t h a t  execution. mldcr al l  t h r  circmiritai~cc~s iii this rxsr,  
did not br ing h im n itliiil the rulc laid clon.11 i l l  IlIc l i t r ~ /  i s .  Tl'il- 
l i n m ~ .  2 1  S. C.. 395, alld ili tllailv otl~cv c.:r.cs, that  before :I 

judgment crcdi t i ,~.  (~111 illroke tht, :lid ot :I c201irt oi (.quit\ lit 
~ n u s t  41on t11:1t l i ~  c ~ i i i ~ ~ o t  ~ c t  s a t i s f a ( ~ t i ~ ) ~ i  of 111. (1c'l)t :lt l a n .  

T h e  bill i i  c l i ~ ~ i t i - v d  v i t h  coqti. hiit ~ \ i t l i ~ ~ n t  ~)i.rjllilicc to t l ~ i  
l~laint i f f ' s  p rc f ' c~~~r i l~r !  :rllotlicr bill s l ~ o ~ ~ l d  lie I P  i i i~ahlc  to gi.1 
satkfnct ion of 111. d ~ b t  : ~ t  1:ln. 

I'm C T  R I  \ 11. Bill d i ~ n ~ i i w r l  n i t l m i ~ t  1)rcjuclicc 
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I. 'I'll? ;let of Assrll~l~ly. Ikv. St.. ~ 1 1 .  4ci. src,. 23, ;~l lowii~l  to rsrc.utors 
;11ii1 ;~tlirli~~istr;ltors niur 111o11tlls frolu the timr tllry 11n:rlify to 
p lwt l  to ;in$ origi~~irl snit bronzllt ; ~ g ; ~ i ~ ~ s t  t1ir111. tlors not :1111)1y 
to snits i l l  equity. 

3. I11 equity :rn rwclitor is c~h;~r;.r;~l~lr with ;~ssrtq 11111y nllou his :((I- 
iilission of them or ul~on tllc rfq~ort of  thr 1ll;lhtt3r t h t  hr 11:lq 

thrill. 

THIS mas an appeal from an interlocutory opder of the Court 
of Equity for RANDOLPH, at Fall  Term, 1842, his I-Ioi~or, Set t lc .  
,T., presidiilg. 

The bill mas filed in Septelnber, 1842, returnable to Fall  
Term, 1842, of Raildolph Court of Equity, for the foreclosnr~ 
of a rl~vrtgagr of a ilepro slave, and the process on the bill had 
been dulv scrred oil t l ~ e  defendant as administrator of Grorgr 
Hoorer, deceased, who had given the mortgage. At  the r r t u n ~  
tenn,  1-iz., the Fall  Term, 1842, the following entries ~ e r c  mad(, 
011 the rniilutrs of the rourt : "The defendant alleges that letterb 
of admii~istration nit l i  the will annexed were graiited to hiin 011 

the estate of his testator at Alugust Term, 1542, c~f Itaildolph 
County Court, and that  lie is not bound to plead or gns\\w- until 
liine calendar inoi~tlls from that time. The plaiiitifi's counsel 
c o n t e ~ ~ d s  that the dcfcndailt is bound to plead, allswer or demur 

at this term, and moves for judgment PI-o coufesso. His  
(270) Honor, after heariitg the counsel both for the plaintiff 

and the defendaut, doth adjudge that the defeiidant is not 
bound to plead, answer or delnur to the plaintiff's bill until after 
tlw expiration of ni11e calendar months from and after his tak- 
ing upon hiinself the office of administrator. From this judg- 
ment the plaintiff prayed for and o b t a i ~ e d  an appeal to the 
Suprenle Court, giving bond, etc." 

S~LW irn for plaintiff. 
X c n d e n h n l l  for defendant. 
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RUFFIR, C. J. On T Marcli, 1842, George Hoover ese- (275)  
cuted to the plai l~t l f f  a mortgage of a slave to secure thc, 
p a y m e l ~ t  of a sum of $300 a n d  dlcd i n  X a y  folloning. h:1~-111g 
made a ni l l ,  which x a s   pro^ ed  a t  August Term, 18-12, of K:rli- 
dolph County Court ,  a t  wllich tiiiic adlninistratlor~ n it11 the n ill 
annexed n a s  granted to the dcfcndant. Tlie plai~itiff then filed 
this bill to foreclose the mortpagc or  to h a r e  the Iizoueg raispd by 
a sale of the slave. A t  September Term,  1542, of the Court  of 
Equi ty  for  Randolph  County, the  defendant not ha\  i l ~ g  put i n  a 
plea, a n s m r  o r  demurrer .  the plaintiff n i o ~  ed the court tha t  I r  
might  take the bills prv confc \so and pet t h r  cnuse for  hearing 
thereon. R u t  the defendant opposed the motion, 011 the ground 
t h a t  he  was not bouiid to a n s n e r  o r  plead unt i l  ninc months af ter  
taking administration, a n d  tlle court,  being of tha t  opinion, 
refused the  notion, and  the plaintiff appealed by lea\-e of the 
court.  

T h e  point on n hich this appeal  was take11 ariies on the act 
of 1828, ch. S (Key. Stat . .  ch. -16. sec. 3 3 ) .  Ry the fourth sec- 
tion it  is enacted tha t  "no ewcdutor o r  atlniiniqtrator &all he 
bound or  coiupelled to  plead to a n y  orio_inal w i t  broneht  against 
him i n  any  court un t i l  the expiration of ninc calendar r ~ i o ~ ~ t h s  
f r o m  and  af ter  his taking upon l~imsclf  the ofice of executor o r  
administrator." r t  v a s  held by  his FIo11or that  thiq e n a c t l l ~ e ~ ~ t  
embraced the preient  suit i n  the ('onrt of E q u i t - .  Bllt in that  
convtructiol~ n e  do not concur. The  language of the act i n  i t -  
self is  appropriate  to  proceedintsa in  a court of h n ,  and  
it  cmnlot emhrace proceedings i n  court.. of equity unless (276)  
thosc courts had  been named ill tlic act o r  the pi-ocecdings 
therein be withill thc mischief fo r  n-hich the  act n as nlemit :LS 

a r c l n e d ~ .  Statutes  v h i c h  confer rights or rezulatc contracts 
must be observed bv all  courts. Rut  those \vllicah rcqulate mat-  
ters of practice o r  the  courqe of proceeding h a l e  n e l e r  heen 
considered as  applying to courts of equity unlejs mpntioned. 
T h e  reasoli is t h a t  those courts 1 m ~ c  a pecuhar  jurisdiction and  
a settled course of l)rocccdil~g, wbject  to be modified, i n  thc  dis- 
cretion of tlie Chancrllor.  accmding to the justice of e:lell case. 
and  i t  c a n i ~ o t  be supposed tha t  the  I ~ e g i s l a t i ~ r e  intendcd to nbro- 
gate  tha t  discretion and  a1tr.r thc coume of tlie coilrt n i t h o u t  
plain words to t h ~ t  effect :md directly aliplicahle to the Cnurt of 
E q u i t y :  fo r  the 1,cgiqlature knows ful l  uc l l  that  altbonyh q u i t v  
professes to follow the  law ill r ~ s p c c t  to rights, i t  doc3 ncnt l > r o f ~ < s  
to follow the Ian in itq reniedics and course of procecdinz. hut 
qui te  the contrary. -1nd therefore, 71-hen a s t a t i ~ t r  i l ~ ~ d c r t a k e s  
to regulate the practice of court. i t  cannot ernbracc t11r. conrts 
of cquity n i thout plain n ordq o r  a n  cqunllv plain i m p l i c u t i o ~ ~ .  
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This act has no such language. S o r  is there any such mischief 
in equity as  that ~ r h i c h  existed at law arid rendered this act nec- 
essary there. At law assets are admitted unless the7 are denied 
by plea; and the plca must trul! state the condition of the assets 
a t  the comnenceinent of the suit or  a t  the time of the plea. 
And there can be no doubt but the purpose of the Legislature 
in extending the time for pleading was to gire all esecutor the 
opportunity of learning the degree of the testator's indebtedness 
and ascertaining the assets, by a sale and other means. before lie 
was called on to conclude liiinself by pleading. But in equity an 
executor is not chargeable nit11 assets upon the silence of his 
anslyer as to them, but 0111- upon an adlnissio~l of t11cn1 or up011 
the report of the mastcr that he actually has thein. X i t c l ~ e l l  
c. R o b t r d s ,  1 7  S. C., 476. And the filing of the bill or even a 
decree to account does not bind the assets so as to  prevent the 
executor from paying other creditors in equal degree, nnless it 

be a bill on behalf of all creditors and a decree thereon 
( 2 7 7 )  for an account. L1711sott 1 . .  D,cr ic l so~l ,  11 S .  ('., 46. There 

could be no prejudice to the estate, therefore. or to the 
defendant, by requiring him to proceed inmediately in the cause, 
nor any motive for not answering but the mere arbitrary purpose 
of delaying the plaintiff. No questio~l of a-ets could, inderd. 
be made in this particular cause; for on a bill to foreclose t h e r ~  
is no decree for the debt against the general assets, but oniv  that 
the pledge become absolute or that at the i i l~tancc of one of 
the partit,s it  be sold'and the proceed- applied in satisfaction. 
TThether regard be had to the ~vords of thc act or to the neces- 
sity n-hich caused it, we think it cqually clear that it cannot bc 
construed to change the course of the Court of Equity, and the 
defendant should hare  been required, accordil~g to the act of 
1782 (Rer .  Stat..  ch. 32, sec. -2). "fo pet i n  1tl.s n i l ~ l ~ v ~ i .  o r  pletr. 
c l g r e ~ n h l ~ l  to  t h p  pmc  f i c e  in t hcr~i t  c ~ y .  or dr.~,~t!r. '  ulilesq, upon 
reasonable cause shonn, further tiuic had been alloned. 

This opinioli will be certificd a~cordingly.  Tlic clrfe~rdant 
must pay the costs in this Court. 

PER C r x i a r .  Ordered accordingl~.  

l ' i f ~ d :  ,l~rcrs11 1 . .  GI k t .  62 N. C.. 350. 
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T H I ~  ITXS a n  appeal f rom rnl ilitcrlocutory orc1c.r of ill? ( 'o l~rl  
of Equi ty  of STOKES, a t  Spr ing  Term,  1842, hi. Honor,  Ditl, 
.I., presidilig, refusing a lilotiol~ to diqsolrc tlir i l i jm~ct iou  \vliicl~ 
had heen granted in this case. 

T h e  facts a r c  set fort11 ill thc opiliion dr l i rc .~wl  i l l  tlii- ('ou7.t 

J/ovolwncl f o r  plaintiff'. 
IT7cldd~ll and  Iwcl~ll  fo r  defeudant. 

I J .  1 ' 1 1 ~  p l i~ i~ l t i f f  i t : ~ t c ~  i n  his  bill that  O I ~ C  I \ Inn~cl l  
made his will and  al)l ,oi~itcd Jacob  Corirad and a11ot11c.r his c x c v  
utors, and left a l e g a c ~  to his c l n u ~ l ~ t e r ,  thcl iiiotlle~. of the 1)laill- 
tiff and a1.o the n i f c  of iinc I Ienrv  Shore. IIix fu r ther  s t ~ t c .  
tha t  ill Ih'S!) lie, being ill na l i t  of moi~e>-. :ipplicd to hi. ~notllci. 
to a id  llilii, \1-11ic11 :~qrecd to do if C o ~ l r a d .  tllc csccutor of' 
her. fa thcr ,  n-ould let her l l a lc  an?. C'onrad ndrai~cccl ilii 
nloncy-$1- i .~-aird - took a b o l d  fro111 tlic ;~l:iiiltifT, with H:wr> 
Shore and  his n i fc .  1\Iary, as ~ i l r e l i w .  pa~-:lhlc to tlir e x ~ ~ ~ l t o r s ,  
tllc said ('olirnd allegiuq tliat i t  n a z  ncc2c--nir fc,r 11il11 to take 
t l i ~  houd ill till. l i a r  ;urd rct'ii11 i: vliti! !!c ~ ~ ~ ' ? c ! t ~  a f i n d  ~ t l p -  
merit nit11 S l i o r ~  mid n i fe ,  and  the11 t l ~ ,  - l id  i~?litl ~ l i o i ~ l d  be 
snrrelldcrcd; :~i id  h c  (C'oilrad) n a s  to 11:11i, a c.r,>dit fo r  
tlic aliiouut i n  the .aid s e t t l e ~ n t ~ l ~ t .  Tlic ljl:l~i~tiff fur t l icr  ( 2 7 9 )  
states that  :I ,110rt t imr  tl~(>rt ' :~fter t 1 1 ~  r(,tt l( ' l i~( ' l~t f r ~ r  tho 
le.;ac!- n as ~ n a d c  mid tha t  ('onrad n:is credited for  the nnloni~t  
of the said b m d .  hut f o r  - ~ I I I P  cacuse or other t 1 1 ~  h11d \v:1* not 
delirered up.  Tllc pl:~iiltifl. lx41io, i ~ l t ' o r i ~ ~ e d  b r  1 1 i q  inotlicr : ~ n d  
Hcilry Shorc tliat the boird n a -  \>aid n~lcl -ati-fird, 2x7 c liilllwlt 
no illore t rouhl i~ :I! oilt i t .  111 1$33 C'oi11 a d  requc-tcd the l3lan1- 
riff to takc~ ul) tllc old bond, n-liicli lmd hw:i 111:rtl,> llarablc t ~ '  
liinl a \  c ~ ~ ~ r ~ i t o r ,  :111d g i ~  v 11im t h  oc n e ~ v  bond\. l):iv,il~lc to hi 1 1 1  

iclf olilv, fo r  1111. :111101111t of t h r  old boi~i l  :111d 1iitcrc5t. T11( 
plaintiff t1ic11 told liiiu t l l : ~ ~  tlic old bond n a \  l ~ n i d  aiitl s:~ti.ficd 
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tha t  it  Tvai liecesaary f o r  l l i l~l  to hold S O Y ~ ~  el idelice of the 
amount  advanced; and  he ~ i i o ~ ~ o ~ e r  raid that olie Le lmia~l  and  
others had  a hill i n  equity tl1(~11 l ) e ~ ~ d i l l g  aga i i~s t  hi111 alid Shore 
t r - i r ig  to subject Shore's interest i n  the aforesaid legacy to their  
debts. Conrad l~ressed the plaintiff to execute the  said three 
boiidq. n h i c h  lic then had  a i t l i  liilii, ready writtell, p a r t i c ~ d a r l y  
a s \ u r i ~ ~ g  l i i i i~  that  lie never zllould be coliipellcd to pay thci~i  ; 
t h a t  his object n a s  to keep the bo~lds  as  xoucllers to sllo~v lion- 
lie h a d  managed the funds of the testator. T h e  plailitiff there- 
up011 executed three bonds. The  t ramact ion thus  r e m a i i ~ e d  u p  
to the  death of Conrad, wllicli took ]) law i n  1839. T h e  plai~i t l f f  
fur ther  states tliat the defendaiiti a re  the executors of Coilrad, 
and  that  they, finding the :[foreinid bonds among tlie papers of 
thpir teqtator, h a r e  brought suit on them a t  l aw again\ t  l i i l i~, 
obtai~icd judpui~l l ts  and  a re  non l)res<i~i,g their cxecntions. Tho 
1)laiutiff snTs that  lie has  often i ~ i f o r ~ ~ i e d  the defendants of tlie 
t ~ u t h  of tlic tralisactiou and  insistcd that  the bolldi should be 
surrendered to him. Sllch a re  t l ~ c  stateinents of the hill, n.hic11 
prays f o r  all injunction. 

Tlic d ~ f e l i d a n t s  iri their  alisner state. that  they a r r  t!icl cxecu- 
tors of Conrad ;  that   the^ fouild among their  testator's p a l ~ e r s  
the threr. bo1ids l~ielitiolicd i ~ i  the bill;  tliat tllex~ l i n ~  t, obt,lined 

judgments on the same and issued executions. Thcy  state 
(280) ' that the- believe tlic debt to he justlx- due. T h e -  admit  

that  Corirad became the executor of N a n v 1 1  h ~ f o l c  1829 
and  tliat X r a .  Shore u as the daughter  of Xnli-.ell and  the mother 
of tlie plaintiff,  and  tha t  she was a legatee under  her father 's 
xiill. And  they state tha t  Henry  Shore, thc husband, n as in- 
rlcbtm-! to Ccnrnd iil a sum much larger tl?n:l t ! ~  1t.gac:- cor::il!g 
to his ~ v i f e ;  that  Shore assignc~d tlie whole 1e:acy to ('olirnd In 
lm1t satisfactioli.  the^ fur ther  atate that  neither the oriyinal 
hmid nor  tlie three ho~ids  substituted f o r  it  h ~ ~ c  been satiqfied. 
a i ~ d  that  they h a r e  the most c o n c l ~ ~ i w  eridenee t h a t  tlie qame 
a r e  still clue. T h e r  sav tha t  they h n ~ c  110 knowledqe of a n y  
acreenlent tha t  the bonds n7erP to hc given up, as  stated n l  the 
blll. o r  tha t  he n.as allowed tlle Gallie i n  hi3 settlement. T h ~ y  
state their  belief to he tha t  he migllt h a r e  ~ i i a d c  tlie debt p a v a b l ~  
to hinisrlf. so that  it  niight bc more easily and certninl\- col- 
lected. 

T h e  court refused to dissolve tlie injunctioir, and  ordered i t  
to  s tand o r e r  fo r  tlie parties to take proofs, a n d  the defendant, 
bv permission of the court,  appealed f rom this  interlocutory 
order. 

Tf Conrad only loaned the moliev to  the plaintiff out of AIan- 
sell's estate why did he let i t  remain uncollected u p  to the death. 

20" 
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a period of ten years?  There  n-as no relationship or  particu- 
l a r  friendshin between tlieiii. The  d e f c n d a ~ ~ t s  ndiiiit that  N r s .  
Shore's legacy n as paid ill ilo othcr  n a y  tliail by the a- . igi~l~iei~t  
of it  by  Shore to Conrad in satisfaction of a debt \rhicli he oncd  
Conrad. T h e  deed or cvidei~ce of a s s i g i ~ i ~ ~ e i l t ,  nliicli l i~ns t  he 
in the defelidaiit's ~ ~ o s s c s s i o l ~ .  is not ex l~ ib i t rd  ill tllc :nrcncr. 
W e  do not see the  date o r  coiltenti of tha t  ~l ls t rui l ie i~t .  Ire i ~ l u ~ t  
coiiclude, honerer ,  tliat i t  was made after  the date of the firct 
bond, 17-liich n a s  esecutcd br tlie plaintiff. ~ ~ i t l l  Sliorc and hi. 
wife as  sureties. T h e  defclldalits s ta te  i n  their mizner that tlic>- 
have the  inost co~iclusive eridericc tliat tlic dcht i i  due. Tllcii 
11-117 not i n  their  a n s n e r  exhibit to the court that  most coilclusi~ e 
evidence? I s  it  Shore's deed of assignment ? T e  :~cllliit that  
a sight of that  i ~ ~ s t r u ~ ~ i e i ~ t  might  tlirow inucli l ight oil the 
quest io~l .  Thr a~iiouilt  of ('ollrad's debt against Shorc, ( 2 6 1 )  
the a ~ n o u i ~ t  of the legacy, the ainoulit of tlie debt paid by 
Shore by force of the nssig~iinelit, tlie datc of that  a9sigiiillrnt- 
a l l  these mater ial  t l ~ i n p s  a r e  n aiiting, n h i c h  ~vould  he great aids 
i n  the r ight  under.talldir~g of the case. T h e  foregoing c i w i ~ i n -  
qtai~ces. co~iiiectrd n i t h  t h c  strrlei~ess of tlic dclunnd. tllc fact  
of Conrad giriiig np n bond. n-it11 m r c t l c ~  a11d t a k i l i ~ ~  o t l ~ ~ r l j n ~ ~ d ~  
without suretv. the l n ~ z t l i  of time n.hlcll tlicw clinscd l~rflorc, 
his death and i~otliii lg ha id  about thcbc h o i ~ d ~ .  thc d ~ f e i i d * ~ n t q  
beillg executor< and  a ~ ~ s ~ v e r i n g  only as  tn their b~liclf,  the inxrti- 
ficial state of the plcadiilgs, 2111 take11 together raiqc n rcnioi~ablr  
doubt u i m l  the  iniud of the Court  wllether tlie c a u i t r  ill tilt. bill , , 
i s  sufficie~itly ~ lega t i \ t>d  bv tlir  allrwcr to autliorizc all o rdr r  fo r  
the  dissolutioii of tlie i ~ ~ j u l i c t i o n .  T h e  t ld 'e l i r la~l t~ are  nn1ply 
secured if the\- should get a dccrcc upoll t1w l i c n r i ~ l ~ .  Ai qliort 
delav will be to t1ic111 but n w r l -  li t t le i l ~ i u r r .  I n  cqicq of thiq 
kills. 1 iz., whethcr t h  ('ourt will disq01w 'ail injul i ia t ioi~ oil hcnr- 
irig the a~lsn-er  oiilr o r  will order the bill to stand oTrr fo r  l)l-oofs, 
much must depend u11o11 the s o u l ~ d  d i s ~ r e t i o ~ ~  of tlw judge ~.rlio 
i s  to decide the auestioii. , I f ter  nll the  co~~s idcra t io i l  n l ~ i c l i  we 
h a r e  g i ren  this case we a r e  llot prepared to ha\ tha t  the o r d w  
made by the Superior  ('ourt is rrroneons. ' I ' h~refor r  the j ~ t d g -  
inent must be affirmed. 

PER CTRIAM. ~ J u d p u i c ~ l t  affirmed. 

Cited:  Xiller c. TT7ashbrtrn, 3s S. C., 1 6 5 ;  X o n r o e  I * .  XrItl- 
t y ~ e ,  41 N. (Y., 69 ; Louse 2.. Comrs.,  70 N. C.. 533. 
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Afrrr ;t  1xl)se of thirty-four years from the ~ ~ I I I C  :I I c ~ ; I ( . ~  I W Y I I I I ~  
clue :111cl the l):~rtit~s eutitlrd 11:1d c.;~pirc.ity to SUP, a111 of thirty 
years from tlic tlearli of thc' csccntor, who \\.;IS iu1111ly ;111le to 
11isc.li;lri.r thr It,f;~c.j-. \vliic.h \~-:ls small. ; n ~ d  lirrtl in the i~ilmetli:ltc~ 
~lrigl~borlioocl of the Irgntre. \vlio \ras poor, rlle t'onrt I ~ c , l t l  that 
rlirse circulnstmcw wtSrc. snfticient 11rclof to t1lr111 t11;rt r l~r 1rf:lc'y 
11acl bee11 satisfied. 

T H I ~  case lvas translnitted to tlie Supreme Court h~ consei~t  
of the parties fro111 TARREY Court  of Equity,  a t  October T e r w .  
1842. 

Tlie facts  a re  set fo r th  i n  the opinion delivered ill this ('oilrt. 

B. I;.. X o o r c  f o r  plaintiff. 
Crtdgcr  a n d  TI'. H .  Hnywoocl f o r  defendant. 

UAAIEL, J. I n  1790 Giles Car te r  made his nil1 and  ap l~oin ted  
Tlionlac Eatoli his executor, ~ h o  i n  the same year qualified :I* 

w ~ h .  T h r  testator hcqucatlied as  follonq : "A11 tlir r w t  of lily 
e-tatc 1 desire m a y  be kept together f o r  the use of m y  n i f ?  aiid 
f o m  cliildren" (~laiiiccl Dolly, etc.) '(until  the snid cliildrcil come 
of age ;  when the eldcst comes of age a divisiou of tlie 11-hole to 
he iiiadc." T h e  x ido \ r  died i n  1795. I n  1803, Dolly, tlicw iix- 
teen or  serenteea years old, ~ n a r r i e d  J a m e s  Shearin, tlicn nhout 

cighteeii years old. J a m e s  Slieiuin and  his wife a r e  tlicl 
(283)  plaintiffs, and  filed this bill againkt tlie executor of 

Thomas Eaton.  i n  1840. to reco\ c r  licr share of thc said 
l e g a v .  Tlie plaintiffs i n  their  bill state that  i n  ley; than  a w a r  
af ter  t h r i r  marr iage they applied to the exccutor fo r  pnyi~icnt  
of t h r i r  legacy, and  tha t  the executor admittcd that  he hr ld 
property tha t  tliev -errJ entitlnd to  and  tha t  hc n - o d d  scttlc n it11 
theill a t  another d a ~ .  and  tha t  he i n  the said !-ear l~urclia.;rd a 
horsc f o r  them ah a 1):rrt paylnrnt.  T h e  plaintiffs state that  tlie 
executor neTtr settled tlie claim, and  died i n  lS10, after  liiaking 
h i<  n ill  and  appointing llib S O ~ I ,  the d e f e n d a ~ ~ t .  hi; earcutor. vl io  
qnalified. Tlic l ~ l a i ~ i t i f f s  fu r ther  s tate  that  the 1)1wtwt d c f n ~ d -  
a n t  f r e ~ u e n t l ~  l~ro l i~ i scd  to v t t l e  and  p a v  tliein their lcqncv-, and  
this kept them from suing unt i l  about 1339. n h e n  lie told the111 
hc nould  not p ~ . ,  a ~ i d  the17 mig11t go to l a x  fo18 tlieii l eo ,ac .  
T h e  hill p r a r s  all account. etc. 

Tlic defendant i n  his ansn7cr admits  t l ~ t  his  testator. Tlioiunc 
Eatoil,  n a s  the cxccl~tor  of Gilcs Car te r .  ~ h o  died in 17110. EIe 
admits tha t  a legacy  as g i ~  c3n by Carter 's d l  to his t lnu~l i t c r  
Dolly, a <  stated i n  tlir bill. and  tha t  ?he marr ied Janlc. S l ica r i~ i .  
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the  other l)I:riatiff, i n  1803. and  that  his ( t h e  dr i t  1ida11t'-) rcL,ta- 
tor  died i n  1S10. Tlic dcfcnda l~ t  then state5 i n  111s a i i s ~ ~ e r  tha t  
he  fully bclieres, and therefore nrers, tha t  a t  : r d  long before 
t h e  death of the  ,.aid Thonln.; Eatoli the wlmlc of the e*tatc 
of G i h  Car te r  had been ~ c t t l ~ d  and  d i spovd  of in n tlucj c~)iir.c 
of administrat iol~.  Tlic dcfeiidal~t dcnicq that  lic c~ cr adliiitted 
o r  promised to 1)ay tlw l ) l a i ~ ~ t i t f ' s  dellland, and he ill,lrt+ that  
the claim of the plaiiitii'f i.. { r o t t r  t h i ~  l f lp"  of t l t t r r , ,  to be p1.c- 
sunled i n  this  Court  to I ia \c  her11  aid, >:lti.ficd. i . a~ounccd  or 
released, and  h c  in\ i+ts  oli rnch presuniptioli. 
d replication is put i n  to this a m ~ w r .  
Ill looking into the teetinlonv it  appe:lr+ to 11. tha t  ( ' '~r tcr ' ;  

estate was but slliall ( h r  n a r  the orerheer of Ea ton) .  and  al l  hi* 
cllildren ~ w r r  of tender veari  a t  the time of his drat11 'I'lic 
p l a i n t i 8  Doll- TT a s  the p l u l g e ~ t .  alid possescd 110 111(~11iq n t  cil\)- 
port but i n  this  legacy. TIi? nidoxv and  cl~ildrcll  l i ~ - c d  oil thcl 
l and  of Entoll. 111 1hO-l. :titer the  niarriirgc~ of T)ollr, i t  
alq'cars tha t  a l i o r v  m d  s o l w  other :~r t lc lei  fo r  Iiou+c- (2%) 
keeping n e r e  a c l ~  al~cecl to tlirni. Thc executor h r e d  +ix 
years  tliercafter. Tlic llushalitl \ m u  of ful l  age four  rea r*  I~cdow 
the  death of thc  executor. The  partie,  all  l i ~ c d  i l l  tlir, ,:lili(' 

neighborhood. 7'hr cxemtor  xi. n 111:111 of w(~:~ l th .  : ~ n d  i n  the 
llahit of paying his  debts ill a rcnsonnhlc hie. The  tiiiic v hic*li 
has elapsed sincc the Iiilihmld came of ful l  age ( lSO6)  and be- 
fore tlle f i h e  of tlli.; bill has bceu tliirt\-Sour w a r s .  T l i e ~ r  i+ 
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but two years. Tate died a short time thereafter. The  report 
states that the first rnornent the wife became a free agent she 
made herself a party to the suit. On a motion to dismiss the 
hill without reading the answer or the proofs the court refused 
the motion, but proceeded to the hearing of the cause. I n  Falls 
7%. Y ' o ~ r m c e ,  9 n+. P., 490, the bill stated that the defendant had 
by his deduratiom induced a belief that he did not contest the 
romplainant's right to the property. Under this circumstance 

the court refused a motion to dismiss the bill before an- 
(255) swer and a hearing, although thirty-five year? had elapsed. 

Tf the allegation in t h  bill was true it repelled the pre- 
sumption of satisfaction or abandonment. I n  Ires v. Sumner, 
16 N.  C., 335, the legatee mas an infant, and she married John  
Sutton in 1805. She and her second husband filed the bill against 
the executor of her father for the legacy, in 1825, after a lapse of 
twenty years from the first marriage,  hen and during all the 
said time suit might hare been commenced against the executor. 
The Court in giving the opinion say:  "After such a lapse of 
time, although it forms 116 bar to the suit, it  may be aplmhended 
that exact justice could not be done if the parties were to qo into 
a settlement of their accounts. This, however. must be done if 
the bond (release by John Sutton) introduced by the defmdant 
does not interpose a sufficient bar." The Court then proceed to 
discuss the question as to the validity of the release, and they 
finally decided the cause ill f a ro r  of the defendant on the groiind 
that the bond given to the executor by the first husband operated 
as a release oT the legacy. I t  is conceived that  as there was a 
clear ground for the Court to decide the cause for the defendant 
on the second point in the case the first point (lapse of time) 
did not particularly exercise their judgment. Let that  be as i t  
may, the time which had elapsed in the case now before us mas 
much greater, i t  being thirty-four years. During all this time 
there was a person in heing (the husband) capable of coinmenc- 
ing a suit for the legacy. This length of tinie taken in connec- 
tion with all the other circumstances in the case induces tiL actu- 
ally to believe and so to declare that this leqacv has been satis- 
fied. See Ivm/ z.. R o g ~ ~ s ,  16 N. C., 58, and P ~ t t y  I * .  Hormnn, 
ih. ,  191. 

The bill must be dismissed and with costs. 
PER CCRIAJI. Bill dismissed with costs. 
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THIS cause v a s  transmitted by collseiit of part ir i  from tiic 
Court of Equity of IREDELI,, at Fall  Term. 184.'. to the Suprrnie 
Court. 

The facts of the case are stated ill the opinion delivered in 
this Court. . 

hTo counsel appeared in this Court for cithcr 1)arty. 

Gas~on- ,  J. The bill nab filed by Ai~ios Jacobs, the l~ la~i i t i f f ,  
against John Madisoll, of the State of Kentuck>. alld Georce 
W. Locke and several others, sollie of nhom arc i~ l fants  a ~ ~ d  
defend bv their guardian, tlic lieirs at law of Frailci. Loclir, de- 
ceased, defendairts, and it set> forth that ill 1818 or. lS10 ,  b~fort l  
the passing of tlir statute elltitled (',hi act to iilakc T oid par01 
contracts for tlie sale of land and slares," tlie defciida~it Mitdisoi~ 
purchased from the late Francis Lock? a c e r t a i ~ ~  tract of lalid, 
in the said bill particularly described, containing 4614 acres, at 
the price of $2 per acre, alld ill pursuance of iuch  l)urcliair. 
with the coiisc~it of the said Frailcis, entered illto t l ~ c  poscei4on 
of the said land, built there011 a houie and cleared :I part of tlw 
land for the purpose of cultiratioii; that the said Ah&- 
son paid at thc time of purcllaue tn-n~ty-four or tneiiti- (.)\;) 
fire dollars, part of tlie price; that ill August. I b 2 0 ,  tlie 
said Francis died illtestatc. nitllout liariiig niadr a c o ~ i ~ ~ v a i i c c  
of the land; that the said Nadiso~i  sold t l i ~  -aid l a i d  to tlw 
plaintiff at the price of $3 per acre, a ~ l d  Eir rr~tc.rcd 11pn11 the 
land and furtlirr improred the saine : that : ~ t  tlir SOT eil~hcr 
Teriil, 1820, of Iredcll C o u ~ ~ t v  Court, Ross McLelland :111d 
Robert Sinlollto11 adn~iiiisterc.d 011 the csiat(7 of Fr:lnci,  lock^: 
that the plai~ltiff lmid to the s a ~ d  nd111iuiqtrator.i tlw rc.id11c3 of 
tlie purchase 111ollcv due f ro~l i  l\ladisoii. and tlir i i i o ~ i ~ \  >O paid 
was b r  the said adnlinibtratorq applied to tlie -atisfactiou of 
debts due fro111 their intestate; that in conseqlwlicc thereof tlic. 
said administrators, be l ie~ing that the>- had po\Ter so to do. I)>- 
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tleed heilllllg date 13  Jul ie ,  l b 2 3 .  c o i l ~  cycd the said l and  to the 
~ , lan~t l i i ' ,  n ho nns l ~ ~ r ~ m t t t ~ l  to c l ~ j o v  the same I I I I I I I O ~ C ; ~ ( ~  l ~ n t i l  
long af terwards,  n 2 1 ~  tlw dcfc~idalits,  the heir- :lt lzrn of Francis  
I,orkcl, in>t i tuted ail actloll of e j e c t i ~ ~ c l ~ t  against him a ~ c l ,  llarillg 
obtaintd a j u d g n ~ e ~ ~ t  therein, tu r11 t~1  h im out of poisc+.ion nild 
tli(~ii brought a n  action f o r  tht. ille3ne profits. -h id  the p r a - e r  
of the bill ii f o r  a n  in junc t io l~  to ~ w t r n i n  the 1)rowwtloli of the 
w i d  action a d  for  a c .ol i~cy11cc from tlw defendants, the heir. 
a t  law of Franc is  Lockc, of t l ~ c i r  legal title to the, larid. : I I I ~  fo r  
ecneral r ~ l i e f .  Publication has b ~ n  made a, to thc ilcftwdnllt 
Xatlison a ~ l d  t h r  hill taken p r o  ( o i t f ~ ' \ o  : ~ g ' ! i ~ ~ \ t  Iii111. T ~ I C  other 
tlefclldal~ti put  i n  tllelr anslwrs, mid t h t w h - ,  af ter  r ~ d l ~ i i t t i i i g  
tha t  t h e -  a rc  the heirs a t  law of F r a ~ ~ c i i  Loeke and a- -nr11 lmr e 
w i c t ~ d  tlie plaintiff fro111 tlic ~ ) o - v i s i o ~ ~  of the land dc5cribcd ill 
the bill a n d  instituted tlicir action for  tlw lllesnc profit;, they 
.t:ltcd that  the w i d  Frmlcis d ~ j  :it the  tin^(^ ht:lt~d ill t 1 1 ~  bill 
contract n i t h  thc defendant l l ad i -on  to sell to liim a~ tlie p r i w  
of $2 per acre. 11ot tlic tract of I : L I I ~  dcicribrd i n  the bill. but a 
1)lwc t'ontnining TO acre,, heme Imrt of n tract colltaining 90 
acres adjoining his 11o111c. l)lace, retailline 20 acres of the said 
t ract  l ~ r s t  to the home pl:rc.c, bcinq T a111ahlc hottorii lalid o11 the 
r i ~  c18, a n d  that  the d c f c n d a ~ ~ t  Madicon p ; c l  him in ]>art tl~e-'cfol' 

a bccf ra lucd  a t  $1" and 110 n1orc: that  Xlndison cntcred 
(288) into posse.sion 1111dcr his purehaso arid so c3ontimlctI unt i l  

he ~ 1 x 5  conlpellcd to lear e the State  bccauqe of a cr l lnmal  
cliarge : igai~~. t  hi111; t11at a f te r  the w i d  AIadi'oll ~vei l t  off the 
plaintiff undcrtnok to buy from the a d m i n i ~ t r ~ t o r ~  of thc said 
Franc is  a n d  took a C O I I T P ~ ~ I C ~  f o r  the t r a r t  of 461; acres de- 
icrihcd i n  the  bill, 1: h i c l ~  c o ~  ers the 20 acres resen  r d  hy the said 
Francis. n h c n  Iic contracted to rcll to Madicon, and 2 B I i  acres 
of thc 70 awes  qo contracted to be sold; tha t  t h i ~  pllrcllasc n as 
111ade f r o m  the a d m i n i q t ~ ~ t t o r s  as a n  original purchase, and  not 
;I. bc4na in esecn t io i~  of the contract nlade b~ the inteqtatc v i t h  
t l i ~  w i d  N a d i s o n ;  t h a t  upon this contract the  l~ la in t i f i  g a r ?  his  
liote f o r  $ l R Y ,  the consideration of the purchase, to the adi l~inis-  
trntors, a n d  one of them, Robert Sinionton, paiced thc qmne off 
to m e  Franc is  Young ill 1)ayment of tlle said Robert's i n d i ~  idnal  
clcht, and tha t   the^ n e r c  ignorant whether  the adniinistrator- 

c r  accounted n i t h  the  estate of their  intestalc f o r  tlle said notc 
or the money therehv secured; a ~ r d  they a rc r rcd  tha t  t h c r  ncl c r  
h a r d  t h a t  the plaintiff pretended to set u p  a claim to tlic land 
in d i q m t e  through J i a d i w n  un t i l  a f te r  t h e  t r ia l  of the  action of 
cjcctnlent, and  that  the  transaction between the  plaintiff a l ~ d  the 
a d m i n i ~ t r a t o r s  of the i r  ancestor took place ~ v i t h o u t  the assent of 
the defendants. TTpo11 this a n m e r  the illjunction TI-hich had  
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been awarded upon tlic filing of the bill n as dissolved, a l ~ d  the 
plaintiff, praying I e a ~ r  to continue his bill over as an original, 
nltered a general replication to the answer. 

Upon the proofs there is no contrariety of testimony. I t  is 
established bv I I ~ N I I ~  witnessf>s that  in 1918 or 1819 the late 
Francis Locke sold to the dcfendm~t Nadison a tract of land 
called the "Stenart place." and supposed to c o ~ i t a i ~ ~  70 acres, 
at the p r i c ~  of $2 per acre; that Madisou paid twcnty-four or 
t~~~en ty - f i r e  dollars mid x7as to pay the residue of the piice in 
his labor as a slloc~~iwker in  ~nak ing  boots aud slloc~s out of 
leather to be furnished b~ Locake; that the leather was not fur- 
nished nor the labor donc in Locke's lifetime, but Madisoi~ rc- 
~no\-cd u p  and remained on the land until after Locke's dcath. 
I t  appears further tliat Locakc died I I ~ L I C ~ I  indebted, aud 
that  after his death, sollie t i r ~ ~ c  at or befor? June, 1823, ( 2 W )  
many of the c r e d i t o ~ ' ~  hiid a i~iecting with his adminis- 
trators for the purpose of a scttlement, when it becanlc a nlntter 
of consultation what \ras pray t o  h t  done in rclatim t o  the 
contract of sale with Madison respecting the said land. 011c. of 
tlw administrators, McLelland, knew of the contract and of the 
p y ~ n e n t s  made tliereon, and all this n a s  also known to and dc- 
rlared by George W. Locke, one of the defendants in this suit 
and wllo was 1)rescnt at the said confercnre. ?Ihdiso~i and thp 
plaintiff, who were both present, declared that  the latter llad 
purchased the interest of the former ill the said land and was 
rcadv to make the payment reniaining due on receiring a con- 
Teynce  of the title. The defendant George W. Locke mas per- 
fectly willing that  this arrangenlent shonld bc, made, and the 
creditors and administrators npprored of i t  as one beneficial to 
the estate. But a difficulty arosc in this, tliat one Solomon Jacobs 
claiined a part  of the land so contracted to be sold as being held 
by him under a superior title and offered such proof of his lines 
I)$ one Losenby tliat the administratorq n e r r  unn-illir~g to coin-ep 
any more of the land than was left frce from dispute as to title. 
I t  does not appear distinctlr w h t h c r  the defendaut G ~ o r g c  W. 
Locke mas a party to the a r r rn~gcn ln~ t  ultimately made, biit i t  
mas then agreed that the plaintiff as the ass igne~ of M:ldison 
should takc so n i ~ ~ c h  of the land sold, a~~ iouu t ing  to about 46 
acres, as  was nncorcred by thr  clainl of Solomon tTacohs, a t  the 
price of $2 per acre, pay to the administ1,ators of Lorlie v h a t  
remained due a t  that  rate from Madison and take to llililqelf a 
conreyance of the land. The plaintiff thereupon paid or secured 
to be paid to the administrators the balance estimated to be so 
due from Madison. They were charged therewith in  their set- 
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tlement n-ith the creditors of their inte-tate, and  they. o11 5 ,I ime, 
1823, cxecutcd their deed f o r  the land, dcscribin; 11 1 ) ~ -  i,icic. 
and  hound.. a. set fo r th  i n  the plaintiff's hill. 

r l ? , ~ l ~  tl~c'ie f:~i.t> it  seems to 119 tha t  tlie plaintlfl  cuoht  to l i a ~  (l 

-oillr rc3lief; but n e  arc  not prepared to decide on tlw 
(290)  na ture  o r  extent of th:~i  relief unt i l  so111~~ ~unt te rq  be 

:isccrtaincd n h i c h  dn not y t  clear.1- a l )pv l . .  E e  i~ the 
acknowlcdgcd assignw of N a d i i i n ,  nnil as sur.11 . ~ l i , ~ t  tu!cd to 
tlie rights n liich the la t ter  nrquired 1 ) ~ -  l ~ i i  purc11:i -(, T I  \ , i l l  Tdoclic. 
-1ftci- that  purchase, i n  thcl co~ltcm))Llt io~i  of r11;- ( ' qur t ,  &di- 
son n-a.; thc onncr  of rhr  S t m \ a l . ~  hliJ :nid Lorl,e retaincd the 
titlc a i  a security fo r  the p n ~ ~ i ~ e i i t  n i  1 1 1 ~  r e ~ i d u ~  qf the  puri*llasr 
nloncJy. H a d  that  been pait1 bl- the 1)laintiff tq tile admini-trw- 
tors of Loclie, according to the tcrills of the contract he ~ r o n l d  
h a r e  becn entitled to a conT cyall:.c f rom tlic heir< of the cntirc 
tract.  Eut he paid o ~ i l y  f o r  461 4 acre-. :rncl 11c. aqki fo r  :L roll- 
reaance of the par t  so pa id  for ,  bc rawe,  as hc a1lcr.w. the 7 endor 
had  not the  ability to malie titlo to  nlorc. T h e r e  :I ~ c : ~ d o r  cslli- 
nor i n a h  :L legal title r u  the  n lloir. o i  ;!I(. h i i r I L  sold hi- 1 ( ~ i ~ d t  &. 

m a y  insist upon a specific ercrutinli of tlic contract *o ~ : I I -  ns the 
vendor can execute i t .  F i m n  tlw proqfs i t  appcars  tha t  thc 
adnlin;itiator* of Frallcis Loclic a d n i t t c d  tha t  tlicrc v l c  this 
defect of title, but the acl~nis;ioii of the adminisrrntors in no \ ray 
hinds tllr heirs. Tlwv hare .  therefore, n r ight  to l1:lvc this 
mat te r  invcstigatcd. Besides, i t  doe. not appca~ . ,  ~ u p p c s i n q  that  
there was a defect of ti t le i n  the vendor to par t  of tlic l and  sold. 
what  \ \as  the fa i r  r a l u e  of the reiiduc as pomlxrk!  nit11 the 
s t i p l a t c d  pricc of the ent i re  t ract .  The  ai1nlinistra:ors had  
not a r ight  to remodel the contract of tlicir i i~tcstalc .  but on11- to 
r e w i r e  n h a t  vxq equitably due thercon. and  i t  m n r  be t h a t  the 
arerage r a h i c  lxr  acrc of the par t  of the l and  to nl i ich their  
intestate had  title 2nd n i l h  rcspcct to v h i c h  the  plnintiff prays 
a specific execution of the contract ilxceed~d the avera rc  price 
per  acrr  of the  entire t ract .  TT'c require to be definitelj- in- 
formed ( I )  ~ r l i a t  is the  number of acres i n  the  Stewart  t ract  
~ r h i c l i  the late Eranci;: Lockc ;:old to the defendant l lndiqon 
a n d  n h a t  the number of acres within t h ~  bolinds of the t ract  
convexed by  the administrators of Franc is  Locke to the p l ~ i n -  
t i f f ;  ( 2 )  ~ ~ h c t h e r  the said Franci.  1,ocke a t  his  death h a d  t l ~  
ability to make a clear tit le to tha t  p a r t  of the S t e n a r t  t ract  

v h i c h  n-as sold h r  hilu to Xadison but i q  not included i n  
(291)  the  con\evancc to the plaint i f f ;  ( 3 )  n h a t  n7as, a t  the 

death of F r n n c i ~  T,oclic, tlic f a i r  pricc l ~ r  acre of the  
l and  so conveyed as compared ~ v i t h  the pricc -per acre of the  
x-hole t ract  aq sold. I t  is  probable t h a t  the partie,. b r ing  ap-  
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prised oi' the sprcial m a ~ t e ~  3 respecting which I\ e n xnt l)~.pci.e 
infoimation m a y  b -  agreemelit between t l l e m ~ e l ~ e s  furnl<l? it  
11-ithout tlelaj . But if they should not, the ('lcrk and 3la.ter 
of the Court  of Equi ty  of I redel l  must be directed as  cou~m;z-  
sioner to iuake the ~ i l q u i r y  of these matters  and  relmrt the ~ ( ~ ~ u l t  
to  the Court.  # 

PER Crar  111. Orderd awordi i iglr .  

1. -4 heilnc'st of rnorczb7e p~.o /~er t ! /  01' 1r~oz~cr71lc.s. n-11c11 t11c.r~ is nc1;hiig 
i l l  thl. r i l l  to restrict the rneal~ing of tlloscx rc%iws. iuc.ludtbs slal-ra 
:!lit1 t'wrj- other species of ~~ersonnl  l!ro]~t'rty, 

T r m  cau.;c 1va.s r ~ n l o r e d  hy consent of liartics f r o m  t l ~ c  Court 
of E q u i t y  of CIRTFXET. a t  F a l l  Term. 1'4, to the Supremc 
Court .  Tlic hill 11-a~ filed b -  the plaintiff as admini.tr2itor n it11 
the lvill anncxcd of Ehen  H a r k c r ,  deceased, to obtain t l ~ c  opinion 
of t h e  court upon certain questions nrislnp on the conqtrnction 
of the +:lid n i l l .  T h e  lcgateee. and  distrilmtw- of the v i d  E h e ~ i  
H a r k e r  a n d  also the  adminiatratr ia  of n dc.c.caqed 1i11sha11d of 0110 

of the I q y t e e s  x7ere lilade partiec, defe:~danit. 
T h e  q lmt ions  about n h i c h  aclricc n a s  asked a n d  the 11inttc~1~- 

to wliicll they relate a re  stated i n  tlir opinion  deli^ c w d  i n  this 
Conrt .  

.T. H. Cry(1,~ for  plaintiff. 
S o  counsel f o r  defendant. 

~ . I s I E ~ ~ .  J. Ehen  H a r k e r  madc hi, n i l l ,  a ~ l d ,  af ter  scv-cral 
devises and  bequests, the f o l l o ~ i ~ i n g  clanses occur i l l  hit, r i l l  : "1 
do g i ~ e  to 111~-  rife all  iny movable 1)roperty t h a t  i-: not 
a b o r r  mentioned d ~ ~ r i n g  her ~ i a t u r a l  iifc"; " a i ~ d  xftcr (293') 
her  ( t h a t  is, h i>  ~vife 's)  death I desire tha t  a11 the m o ~ - -  
able. of minc that  I h a r e  not before mcnt io~l rd  fo r  thren 
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daughters nlay be equally divided between lily three daughters 
according to the discretion of illy executors." The testator a t  
his death T i m  the onner of a slare named Rose, nho  nil, not 
1)articularlv mentioned ill his nill.  During the life of the tea- 
tator's n i d o ~ v  Kose had several children. The first question 
aikcd of the Court is, ST'hetller tliesc slares pnsjed b r  i11c d l  
under the nords "mo~able  property.') Slares are personal prop- 
c,rty. Pcrsonal chattels are distinguished from real estate and 
chattt.1~ real by the mobility of their character. They are called 
personal because tlicv call be mox ed fro111 place to place ~ ~ i t h  the 
prso11 of the owner. I f  tliere n ere an! thing in the n ill to . l i o ~  
that the testator uspd tile n-ord "morables" in a 111orc reqtricted 
wi se  n e  should certainly so interl~rct it. But t h r r  i~ ~io th ing 
i i~dica t iw of its being so u d ,  and ~t should he understood in its 
pcileral sense, more especially as, if it  he not so undcr-tood a 
pastin1 intestaq- ni l l  be the result. We ase therefore of opinion 
that thc~ slare Rev and her increase lsaased b! the nforrbaid 
word. 111 the n ill to the widow for h ~ r  lift, and on her death to 
the tvtator' .  three daughters or thcir persolla1 relsrcs~ntatires. 
Second, i'aleb My. Callonay, the huqband of Sabra, cmc of the 
testator'. daughters. d i d  in the lifetilile of the n idon ,  tenant 
for life. The one-third of the slares, Rose and her increase, on 
lllc death of the said particnlar tenant for life n m t .  n e  think. to 
t h ~  wid  Sabra ill her 0::;: right, nrld xot to her a4 the admillis- 
tratrix of her husband. IIyrli/ps c .  Lpu i s ,  I S. C.. 131: Poin -  
d p  letel 2 . .  B1~1~X.burn .  36 S. C.. 256;  l i o ~  ncqlly r .  ('ilrrliowoll. 17 
S. C., 405; G r e i j  1 % .  X ~ u t i n h ,  1 Atk.. 280 (edited by Saundersj ; 
& i l n e l  z .  IT'ilX i~rco,~. 2 Dick., 491 : 1 Bro. Ch. Cn.. 20;  1 Roper 
oil Husband and TT'ifp, 245. The decree n i l l  be d r a n n  accord- 
i n ~ l y .  

PER C T R I ~ .  Decree accordingly. 

I .  Where U I M I I I  rlrc l~etitioil of the ~11iir(li:111 of ; I  11111;~tir. 111~1er the 
art of Assemblj-. Rey. St.. ch. .Ti, ser. 3. :I court of  equity cliiwts 
n sale of thr Iunntic's prop~rty. no creditor of tlie Ilmntic ~ : I I I  
wiee ally ~wrtion of t l i ~  Ilropcrty mlilw :111 eswution the f c s f c  
of n.11ic.h i s  snhsrrluent t o  tlie dare of the clecree. 
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3. Even :l ~~urc~lii~s'r a t  ;I sill? uiidrr an eset.ntion so surd out by n 
creditor. aftrr the tlecree but before iiijmnctioii obtnilic~tl. will ac- 
quire 110 title to the 11rolwrty he ])nrcliasrs, so as to tlrfeat the 
right of tlir Court of Equity to iiialre such cIisl)ositioi~ ;IS it i l~ily 

, thii~lc Ilrolwr of tho 111i1:1ti~.'s estate. 

Z, Thr cunr(lii111 of :I l u ~ ~ a t i r  i i ~ x y  bring a suit 111 e(1iiitv. vithrr i l l  11ih 
01\11 lixnle as rnilrcliali or i l l  tlint of the lu~ii~tic.. 

THIS lyas a n  appeal  f r o m  a n  interlocutory order of the Court  
of Equi ty  of B~ATFOKT,  made a t  F a l l  Term,  1842. his Hotlor. 
X u n l y ,  J . ,  presiding. The  bill was a n  iujurlction bill, and up011 
the coining i n  of the  a n s n w  the defendant ~ i ~ o ~ e d  to diq-ol\ e tlic 
injuilction which had  been obtained by the plaintiff, nllicll 
nzotion was disallo7~-ed by the court ,  and the injunction con- 
tinued till  the hearing. , F r o m  this  iuterlocutorv order the dc- 
fendant, by leare of the  court,  appealed to the S u p r r r i ~ e  Court.  
It appeared f rom the papers tha t  a f te r  the bill had b e m  sworli 
to it   as amended. a n d  the  bill a >  a m e r ~ d r d  wa. then snorn  to, 
and  upon this amended bill the  judge h a d  granted the i l i j tu lc t io~~.  

The inattcrs statcd i n  the pleading> a re  set fo r th  i n  the 
opinion deliyered i n  this Court.  (295)  

C'. S11 e p a r d  fo r  plaintiff. 
J. H. Hryc l ,~  f o r  defendant. 

GLITOS, J. At  ,Ipril  Term,  1841, of the Superior  Court of 
Equi ty  f o r  Beaufort ,  a petition was filcd by 'rlionms J .  Latllarn, 
the guardian of Daliiel Lathmn,  a lunatic, ie t t ing for th  that  the 
said Daniel.  beforc he  had  beconic of ~ l l ~ s o ~ u ~ d  n i i l ~ d ,  i~:td co11- 
tracted debts to so large a n  amount  that  it  ~ ~ o u l t l  require :111 
his estate to  satisf!- the jlmt denlalids of his rreditors. nlid tha t  
if the said estate br permitted to he *eized. on executiolls a ~ l d  
sold under  them i t  n i l l  bc sold f o r  much lea* tliml i t  is worth 
and  a large par t  of i t  n i l l  h r  dissipated 111 tlle ~ ) ~ T T " I P I ~ ~  of costs, 
fu r ther  setting fort11 l)articularly all the article.: of pr.:oiial 
property mid the diff(1rcllt parcel3 of rcnl l)rol)e1'ty c o n 4 t u t i n g  
the estatc of the ?aid luilntlc. m d  sllouing t11:lt tiic said lunatic. 
h a ~ h  n i f c  a11d folir i l i f a ~ ~ t  c l d d ~ v ~ ~ ,  \\;LO ~ t ~ v  i l t t r ~ l \ -  d t - t i t~ i i t  
of the means of sul)port except as t h e -  may  be funliqllcd frolil 
the said cqtatr, n11d prayilig tha t  the court n i l l  11c pleased to 
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order a sale to be made of all the said propert>- by some fit 
person, to be appointed by the court, on such terms as ill? court 
may designate, and that  the Inone!> raised by such sale. be 
applied and secured to such trusts and for such purposes 3.. the 
court in its judgnlent may direct. Thereupon the court at the 
w u e  tcrui was pleased to make an order that all the property 
of t l ~ e  wid  1un:itic. except t no  rhargeable f ~ n l a l e  qlarc;, v i t h  
respect -to the support of whonl a special provision \.;as made, be 
sold by the petitioner. Tholnas J. Latham, after giving t m n t y  
days' notice, on a credit of six inonths, taking bonds n i t h  good 
.ecurity for the sale> thereof from the purchaserc, and that lie 
bring in the same at the next court. At the October Ternl, 
1S41, Thomas J. Latham, the guardian, made a report of his 

sales under t h i ~  order, n hen. objections being taken there- 
(296)  to bv Honard  Visx-all,  thc defendant, as one of the cred 

itors of the lmiatic. arid others, the court was pleased to 
v t  aside the sales co made ~ n d  t o  order that the clcrk and n l a ~ t e r  
of the court do. betueen this and tlic succeeding term. c:irry into 
effect the pre7 ious order for a sale pursuant to the terms of w id  
ordcr and make report to the n c ~ t  term. At the April Term, 
1S-12, Thomas J. Lathani a* guardian to the said lunatic filed 
this bill, ~ ihe re in  he ~ c t  f o ~ t h  the proceedings afore~aid  upon 
tlic w id  p t i t i o l ~  and that the clcrk and master had (mmter l  the 
order as dirccted lq the court and Tvas read? to m a k ~  report of 
111.: isles. hut hc eiiarged that the sald TTTlsnall had, under an 
c>aecntion a,rrain,t tllc e w d ~  and chattels, lands and t e ~ ~ e i n m t s  of 
the lunatic, l)urcll:,.cd at sherift"', talc, since the prccedine term 
of the court one of the Tracts oi 1:md 50 o r d ~ r e d  to he sold, and, 
11ar in? taken a C ~ ~ I T C ~ F I ~ I C C  froLii the qlic~ifT. had inqtitutcd an  
action of ejertmcwt a g t i h ~ ~ t  t h  \aid 11111allc for the iiurpose of 
recnlering the posvssion thereof. whirl1 action had been insti- 
tuted in co~~tenlpt  of the said court and of tlic order of v l e  made 
tlicrcin ac aforesaid. -\nd the bill prayed for n1i iniuiictim to 
rrstrnin the defendant from the further l i rowcii t io~~ of tlicl said 
~ u i t ,  and for general wlicf. 

'Thc defendant put ill llii nncncr, n h c r ~ i n ,  aftcr -zcliLiitting 
tlie l~roceelings 1117011 th,. l~ctition a. sct forill in thv hill. hc 
-tated that  TTilliam Cook, ining to the iiw of the clcf~ndant, 
instituted a11 nction apainrt Daniel Lathan1, the lunatic, hl- n-rit 
returnable to the May Term. 15-11. of Hyde C 'mntr  Court, ~ n d  
at the -1ugust Tcnn thereafter recorered a iudynent therein for 
a largc sum of moncy; that execution i ccud  mi qniid judqment 
returnable to the Y o ~ - ~ n l h c r  Term follov ilig of the wid  court, 
directed to the Shrriff of Beaufort County, which was leried on 
the tract of land in question, and the said execution with the 
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levy endorsed thereon nab retlirned to the ('ounty Court of Ik de, 
but no further procebs liad issued thereon because the said tract 
was sold as thereinafter set forth. The defendant further stated 
that one Tlionlas B. Tingfield inititutcd 3 +ult agninqt the wid  
lunatic by r r i t  returnable to the June  Term, I b - l l ,  of Benufcrt 
County Court, and at the said term recovered a judgment 
for a large amount. upon xhich  juclgment a t i c ]  i f i l c l n s  (2');) 
issued and ~ ~ ' 3 s  returned by the sherifr' of wid  count-  to 
thc Septernbcr Term of said court, leried on the said trnct of 
land. IIe further set forth that from tlie Sep temb~r  Term 
aforesaid there issued a r ( ~ i l d i f l o ~ ~ i  C . I ~ I O I Z ( I C  to the said sheriff 
colnmanding him to expose tlie bald land for $ale to tlir highest 
bidder, in pursuanw of nhich  the sheriff .old the s:~me on the 
Friday hefore the first Monday of Deccmhcr, 1841, and the 
defendant became the purchaser. thereof at the price of W205, 
and on 24 February follovinp the si~criff executed a deed to the 
defendant therefor. The dcfcndant arcrrcd that the debt. wher- 
erer  the said judgments nere  rc,ndercd vcrc  just debts, and the 
said judgme~its nere  duly and faill?- obtnilircl; admitted that at 
the October Term, l h 4 1 ,  of the B(3n11fori Conrt of Equitv, he 
did. as a creditor of the lunatic, bcinq tlw beneficial on.ncr of the 
judgnlcrlt rel~dcred in  f a ro r  of Cook, apply to the court io set 
aside tlie sale of the lands made by tile 1)laintifr' as staled ill liis 
bill, because the said guardian vns  in truth. though not i i ~  forin, 
the purchaser a t  tlie said sale; hut iri.isted, ncrertheleha. tllat as 
neither he nor Wngfield ~ 2 . i  party to the procoediniy 0x1 tlie 
petition no orde; therein mad? could nficct their riqhts. :nld that 
thercfore he was in no cor~tmipt  for purchaqin~ the said land 
under tlie said Tl'ingfield's cvcut ion  or for prosecuting his 
actloll of cjectmeat to recolel. tlic y m s c 4 o n  thereof, the title to 
nhich  hc had riglltfullr o c q u i ~ d  n11d.r Ili\ wid p ~ ~ r c l ~ a i e  and 
conreyance f rcm thc clicriff. r p o ~ i  the coming in of thi. an- 
sx7er a motion n-as made to di-wli-c the injunction nliich had 
been granted on tlic filing of t 1 1 ~  bill. This motion ~ w s  rei'nsed, 
and from the intrl-locutorx- order d i d l o v i n g  thc same the de- 
fendant was pcnliitted to n p p d  to this Court. 

.Tn ci7ery c11 l h d  coi i i l i~u~~i ty  the State i. bou~ld to take care 
of thow who, by reawn of their inlbecility and nnnt  of mlder- 
standing, arc ul~ahlc to tala, care of tlicm~clre.;. 111 Enrrland, 
the country from n hich v c  ha1 e derired nlost of our Ic(::ll iilcti- 
tutions, the care of idiot- rind lunatics Tvas de ro l :d  111~011 ;lie 
King as one of his l)rerozati~-eq and also as a dil-\- 11,. 
on-ed to his subjwts ill rct17.rn for t l~e i r  obedience :11id i.'g'i) 
fidelity. How f r r  or 111 n.11at riiallner this royal oiiicc 
n a s  exercised a t  common l a r ,  or whetller it waq fir-t specially 
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declared lq act of Parliament, it may  not be easy imr to deter- 
mine, bnt it  n a s  ccrtainla recognized and  regulated a t  least as  
f a r  back as  the  reign of E d v a r d  11. B -  tlie statutes 1 7  E d n .  
I I . ,  ell. B and  ch. 10, it  n a s  ordaincd tha t  "The K i n g  shall h a w  
the cuztody of the lands of na tura l  fools, taking thc profits of 
thcm n i thout  nas tc  o r  destruction, and <hall find them theid 
necewllics, of ~vhoqc f c ~  soever the  lands he holdei~,  and  a f te r  
the death of aucli idiot, lie shall render  them to tlic right licGrq, 
so tha t  such idiots illall ilot aliclie nor  their  h c > i r ~  bc disin!icr- 
~ t e d . "  ;\nd, ('Also, the K i n g  shall pro\  ide, n hen : m r  that  be- 
foletiine hat11 had 111s wit a ~ ~ d  memor>- l i appe i~  to fai l  of his 
wit,  as thcre a r e  il,any p J r  lu(id17 ~ n t ~ r r n l l a ,  that  their lands and 
tencnlelits shall be safely kcpi n.ithout n a s t e  and  deqtructioil, 
and  tha t  the- and their household shall l i r e  and  be maintained 
conipe tc i i t l~  ~ i i t h  the profits of the same, and the rezidue besides 
their  sustenation shall be kept to their  use, to be dclixercd to 
tlieiil n h e n  t h y  col~ie to riglit mind,  so tha t  ~ n c h  lnndq and 
tenen~ents  shall i n  non-ice be aliened n i thin the t i m ~  aforpsaid, 
and  rhe K i n g  s l ~ a l l  take nothing to lli i  o n n  use;  and  if the part7 
die i n  such estate. then the residue shall be distributed for  hi. 
soul bl- the ordinarv." I n  the case of the idiot the K i n g  xias 
thus :rnthorizcd to take the  profits to his on-11 use, and  n a s  
charged 1%-ith the du ty  of finding the idiot with necessaries arid 
preserx ing the land3 nitliont ~ a s t e  o r  destruction for  his heirs. 
T h e  X i n g  was therefore said to h a w  a n  interest accolnpanied 
~ r i t h  a t rust  i n  the estate of an idiot. B u t  i n  the casc of a '  
lunatic he was a nlere trustee to receire the profits and  apply 
them to the  competent i~militeliaiice of tlie lunat ic  and  his house- 
hold, to keep the lands without waste or destruction, to be rpn- 
&red to tlie 1~111ativ (111 his r ~ b t ~ r a t i o n  to reaqon or  to his  heirs 
on his death, and  to accounr to the lunatic on such r e s t o r a t i o ~ ~  
or  with the ordinarv af ter  his death f o r  the rc.ich~e of the profits 
not applied to the necessities of the Iur~nt ic  and  his  familv.  I n  

11eit1ier of these cav .  was ; t  practicablt~ f o r  the K i n g  in 
(299)  person to exercise the  l p r e r o s n t i ~ ~  or  p e r f o r n ~  the dutie* 

a p p t ~ t a i ~ l i n g  to t h r ~  chargp of hinatici and  idiot., a l ~ d  
therefore i t  becanle necessarr to appoint bailiffs 01. co:lii~iitt-cs 
to act fo r  kiln. A1ilcl in order to sa re  the i~eccwi tv  ~f r p p e ~ t p d  
application- to t h e  Crown f o r  the appointment of wpl l  b'liliffs. 
as  n c l l  as  to i n s u r ~  tllt  f a i th fu l  perforniancp of d u t r  in thc,sc 
who n ~ i g l i t  be ~])])oi l l t?d and  to proxidc for  tlie l ) n i d c l ~ t  and  
conscientious managenlent f r o m  t ime to tinie of tbc~ estates of 
idiot% and lunatic.., i t  I w n m e  the practice of tlic T<in,rr to dnlc- 
gate  all  his  an thor i t r  ill tlieqe aiatterq, 1 ) ~  a n a r r a n t  u n d ~ r  h i<  
s i p  ~ n a n u a l ,  to t 1 1 ~  Lord Chancellor 011 hi> coniinrr illto office. 

210 



S. C.1 DEC'EXBER T E R M ,  1842. 

t r m n ~ d i a t e l ~  af ter  the  el-oluti&i legislation bigall with us. By 
tlie act of 1784, ell. 228, the county courts TI-ere authorized to 
appoint  guardians to  idiots and  hn~at ics ,  ~ v h o  mere to g i re  bonds 
f o r  the fa i th fu l  discharge of tlieir duties aiid to haxe the snmr 

by ~ i r t u e  nllereof tllc Cliar~cellor had the colilplete iuperiiiteild- 
ence, ordering a n d  dispo>ition both of their  property and'per- 
sons. S o  111clition. indeed, was distinctly made n i  tlir statutc.3 
referred to of arly other propcrty but lalids and  tcl~enlenta, but 
in the eol~btruction of the111 i t  17 as held beyond doubt that t11c 
custocly of the  coni~iiittce alicl rlir adi i~ini . t ra t iol~ of t l i ~  C'lin~i- 
cellor extended to al l  the ertntc of c re ry  dcscril~tioil bcloilpilio 
to  the i~o)l t o t r c p s .  Jirith rflsl!cct to ])fl.solid c l l a t t e l~ .  aa the! 
were deenwd of a perislmble nnture, the polver oi dl iposi t io~l  
a n d  adminibtration i n  the  c o i l ~ i ~ ~ ~ t t r c  ulider tlie coiitr.ol :uid direr- 
tion of the Charicellor n e r e  of tlirx most ~ X ~ C I ~ S I T Y  kilid. B u t  
under  no circun~staiice:, dld tlie Ck~niicellor deeiil hiinself nuthor- 
ized to order o r  sanction n sale o i  the land,- o r  c ren  a lenqe there- 
of except dur ing  the life o r  ilicapaclty of the  p r s o l i  ulidc:. hi-  
charge. En. park DiXcy, 8 Yes., 79. Such a n  act was conqid- 
ered forbidden by the exprebs e ~ l n c t ~ u e n t ,  "SO that  such lands 
and  te~ieliicnts shall not bc nlieiled." Rut  hv the st:rtutc 48 
George 111. (whicli n ab passed lorig since onr he,-olutloli),  aud  
by subsequent statutes, the  Lugest powers a re  g rn l~ ted  to t l ~  
Chancellor to permit the land of a lunatic to be bold, lct, ~ i lo r t -  
gaged, charged o r  illcumbered for  the purlloye of paving the 
debts or meeting the engagenlelits of the l~u in t ic  or defraying the 
costs of the  comlnissioli of liulacy and the proceedings under it .  

111 this couiitry n-e rwet  with 110 special legislatiori on tlie sub- 
jects of idiocy and  lunary  hcforr  the Rerolution. Up to 
t h a t  t ime tlie lax with us n a s  the  same n i t l i  the the11 law (300) 
of England,  arid was Iicre administerrd b -  or mlder the 
superrision of the G o ~ e m o r  a i ~ d  ('ouncil, n.ho esercised the 
powers of a court of chaucerv \vitliin the iworince. Alrliost 
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set. 3, as a substitute for and 111 lieu of the act last ~nentioned, 
i t  r d s  enacted "That  henev ever it  shall appear to the ~atisfaction 
of the Court of Equity, upon the petition of the pardia l1  of an 
idiot or  lunatic. that a sale of any part  of the ~ e a l  or perqonal 
estate of such idiot or lunatic is necessary for hi? or 11~1. main- 
tenancc, or  for  debts unaroidably incurred for his or her main- 
tenance ; or whene~  er the court shall be satisfied that  the interest 
of the idiot or lunatic n-ould bc material17 promoted h~ thc .ale 
of an:: part of the estatr. real or personal, of such idiot or 
lunatic, it  shall be lawful for such court to decree a sale thercof, 
to be made by huch person i r ~  such y a y  and on such tcrlii, : t i  the 
court in its visdolii shall direct." - h d ,  furtllcrlilore, it  is by 
this statutc among other things provided "that the procecd~ of 
the. .ale shall he exclusirely applied and secured to .uch pur- 
poses and on such trusts as the court, wlien i t  ratifieq the sale. 
shall specify and direct." 

The decree of the rourt ordcring a sale of :!I1 the r,tate 
(3Cl) uf ]l,i:;e:ic docs not set for:!: t!:~ pou~lr l .  OIL.\!  !:ich it 

proceed.. But it cannot well b~ doubted bur t l ~ i t  mnk- 
ing that order upon the petition of the guardian tllc court acted 
x-ithin the h i t .  of it.; juridict ion.  and therefore tlu- c~wrcise 
of its authority must be respccted. By this decree tllc court 
directed all the estate of the lunatic to be sold, : ~ ~ i t l  c.liarged 
~tqelf n i t h  the disposition of tile funds to arise froni ztivli sales. 
Son7 this, its dwree, u ill be thn arted, and this oiiicc n hich i t  
has undertake11 callnot be executed if indiriduals ::rc :~llon-ed, 
by n resort to legal process againqt thc lunatic, to seize, purcllasc 
and hold the property bevond the control of the coult. The 
court must protect the p rope r t  against all attemprs to  ~ r n d e r  
futile its decrees. 'I'lir objection made by the defend an^, that 
he n.as not a party to tLe decrer. cannot avail. I f  it could, an 
order of sale made upon the petition of the guardian luicht at 
any time, eT en aftcr .ale maclc, bc di.rccardcd hv a creditor, for 
no creditor is in form a 1,art- to  tllc pe:ition. Such R clecree is 
mbstantially a decree i,t w n 1 ,  ha1 ing for its object the conrer- 
siorl of the property into a fund more .?railable for all harinq 
claims against the propertr, and placine wch  fund undc~. the 
coiitrol of a court. ~r-liieh can examine and adjust all tho-c claims 
according to right. After svch a dccrce, as after a clecree p o d  
t onll  ritct rencle~.ed against an executor or ncl~nini-tratol, on a 
creditor's bill filed on behalf of himself and all other rreclitors, 
the court will enjoin all creditors from intcrfering rr it11 the 
property taken into its hands, except under its direction and 
v i t h  its sanction. Upon the merits of the case v e  think the 
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injunction was rightfully awarded and tha t  the motioi~ to dis- 
solve the injunction was rightfully refused. 

The  case does not present the question which has been at- 
tempted to be raised, whether the decree of sale would affect any 
preexisting lien upon the property, for  the teste of the f i .  fa.  and 
the judgment itself under which the land was sold mere both poste- 
rior to the making of the decree. But there are some other objec- 
tions, rather of a technical kind, which hare  been urged against 
the correctness of the proceedings upon this bill and wliich 
it is proper to notice. I n  the first place, i t  is objected (302) 
that  the bill i n  its original form was an injunction bill ; 
that  an  important amendment was allowed to be mad? ill it  after 
i t  was filed and sworn to, and that this coursfx v a s  irregular. 
Xow, we are not called on to say what would be the effect of an 
amendment made in a bill after an iajunction issued, hut a e  
cannot see how or why ally prerious amendnient of a lrill can 
affect an  illjunction wliich is ordercd to issue upou the hill a c  
amended, and after it has been aniended and resworii to. Such 
was the case here. I t  was further objected that this bill v a s  
improperly brought by the guardian of the lunaiic. We hare  
had occasion to consider a11d overrule a sinlilar objection in the 
case of 8 h a ~  2'. ~ ~ m i ( ~ y ,  36 N. C., 1%. 111 the present case 
there is  the less groui~d for the objection, bccausc hew the in- 

junct ion  might rightfully hare  been awarded upon itfidarit, i n  
the case of the petition. without a bill. And lastl:. it  is insisted. 
that  howerer tlic court might h a w  properly c n j o i ~ ~ e d  tlic jndg- 
n l ~ n t  creditor from suing out or cnforcinq his exemtion aqainst 
the property of the lunatic, vet :rfter this cxccutioi~ had been 
sued out and a sale made u i ~ d e r  it u-itliout objection. t h r ~  TWS 

no equity in depriring a honrr firlcl purchaser of the title 1~11ich 
he had acquired ill the property I t  is adniittcd that  in most 
cases where courts of equity ~rould ,  011 a propcr application, 
enjoin creditors from suing out cxccl~tio~is, tlicv will 11o1, after 
execution executed, disturb purchasers in the enjoyiiient of prop- 
erty bought under theni. These are cpses wlicre the ground for 
an  injunction is brcansc of an equity against the crrditor per- 
sonally, so that i t  becouws unconscientious in  hi111 to collect the 
judgment, and where the collectiou of the judgment is tlw mis- 
chief to be prerented. But the groimd of interfereiicr here is 
not because of an equity confined to the creditor. H i s  judqmmt 
map be, and for the present is presumed to be, for a11 honcst 
debt, which niap be collected without riolcnce to conscience. 
The  evil to be prerc~itcd is not the collection of that  debt, but 
a disposition of the lunatic's property which mav defeat the 
arrangements made for the dispositioii of it by the Court of 
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Equity. -111 attempts to defeat these arrangements by 
(303) the abuse of any legal advantages will be restrained. 

The court, for the maintenance of its jurisdiction orer 
the pro$ertg, will enjoin all persons from diverting it from the 
course of administration which it m a 1  prescribe. It cannot be 
pretended that  there is any equity on the part  of the defendant 
whicli should render him or his case an exeptiorl from the gell- 
era1 rule. H e  was perfectly aware of the decree for a sale upon 
the petitioii before he bought under the execution. S a y ,  it n as 
a t  his instance t h ~  sale made under the decree was set aside and 
a nen- one ordered. H e  cannot complain that  the court will not 
suffer him to disappoint that  order. I f  he has paid off rhe judg- 
ment creditor he can subrogate hinlself to the rights of the cred- 
itor and ill that character apply to the court for  satisfaction out 
of the fund which i t  has ordered to be created. Upon that ap- 
plication, no doubt, whateyer is just will be done. 

This opinion will be certified to the court belon-, n-ith ilistruc- 
tions that the motion to dissolre the injunction was proper17 
refused, alid the defendant must pay the costs of the appeal. 
PER ('1-xraxr. Ordered accordingly. 

C Y / t i d :  Hnrdinq 7 % .  Spicey ,  30 S. C., 69 ;  L o t h o w ,  Ex p r f r .  
41 S. C'., 407;  Dowell 1 % .  .Jacks. 58 1. C'., 419, 420;  h'mztil 1 . .  

isrrlith, 108 S. C., 372. 

RICHARD BOYD r. .TOHS D. ITAWI<ISS 

1. A trustw c:mnot. n-ithont the nnecjniroc.:il :~sse~rt of cr'strti qic~  
trust, net for his on-11 Iw~efit in a contract on thfb snbjf3ct of tlie 
trust. 

2. If lic rstil~gnislies :11i eiiiw~ilrr:in~e l~angil~g O T P ~  the property WII- 
fided to his wre out of l ~ i s  on-11 funds, he can only clninl t o  he 
~v?in~hursed for his ontlays in this respc,c.r. 

THIS cause n a s  transn~it ted for hearing by consent of parties. 
at Fall Term, 1542, of VARRES Court of Equity,  to the Supreme 
Court. 

The facts of tlie case are stated in tllc o l~ in io l~  deliwrcd in 
this Court. 

T w ~ 7 ~ 1 1  for plaintiff. 
Rnrlgcr and TT7. H.  JTayrc oocl for defendant. 

GA~TOS.  J .  011 I8 Februarl-, 1523. Allrxander Boyd conr-eyed 
to H e n r -  Fit ts  s n n d v  tracts of land. alllorip n hich n as the tract 
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particularly described in the bill, and which is situate partly in 
the county of Granville and partly in the county of JTarre11, and 
sundry slaves, to be held under the said Pitts, his heirs, execu- 
tors, administrators and assigns, upon tmst  to sell the same for 
the indemnity of Richard Boyd and Frailcis Tllorl~ton against 
heavy responsibilities ~ ~ h i c h  they had incurred for t he .  said 
Alexander and as his surcticp: in the State Hunk of North Caro- 
l ina ;  and afterwards, on 20 Jnlp,  1824, n i t h  the assent of the 
said Alexander, Richard and Franciq, the said Fit ts  assiqned 
and convcycd all his estate in tlir trust 90 described to John 
D. Hawkins upon the said trust. The f i r s t -n~e~~t ionrd  
conreyance was registered, within the time prescribed h~ (:305) 
law for the registration of deeds of trust. in the coullir 
of Warren, but not i n  the county of Granville; whereby tile smie 
became invalid in law, so f a r  as it conreyed the part of the said 
tract lyiug in the latter county, as against the creditors of the 
said Alexander. The Bank of New Bern, one of ,\lesa~idcr's 
creditors, haring obtained a judgment against him, caused thcir 
execution to be levied on the said part, under mliicli it  Tras sold 
and purchased by thcir attorney, William Robards, 011 6 ,Tan- 
uary, 1826, who in~mediatelr  thereafter sold the same to the said 
John  D. Hawkins. Richard Royd, having been compelled to pay 
w r y  large suliis for  the said ,Uexander up011 the li a b'l '  1 itles ' 11le11- 
tioned in the deed of trust, filed his bill against t h ~  said Haw- 
kins, Alexander Boyd and Tliornton, vhercin he charger that 
he paid the same wholly out of his own effects or froui such 
property of the said L\lexauder as he could s u b j ~ c t  to the pay- 
ment thereof, witllout calling 011 the said Francis to contribute, 
and that  he ha th  no right to require of the said Fr:rncis to con- 
tribute thereto, bwauw the liabilities of the iaid E'rai~cis had 
been incurred a t  his, tllc said Richard's, rcqnest ; that the said 
,Ilexander is indebted to him because of tllc said lm,wicnts to 
an amount exceeding $20,000, and that thc said .ilcxander has 
become hopelessly insolvent ; and that the defcndaut TIawkins 
ha th  either sold the part of the tract of land aforesaid lying 
the county of Granrille, and hnth r f w i r c d  tllc proceeds thercof, 
for  which he has nerer accomtcd to the plaintiff, or  now holds 
the same as his own propertv. Tlie prayer of the bill is that if 
the said defendant Hawkins hath sold the part  of the wid  tract 
situate in Granville, he shall account to the plaintiff for the 
proceeds thereof, and, if he hath not sold the same. ulay he 
conlpclled to conrcy it to tllc plaintiff, and for general rchef. 
The bill lvas taken pro c o n f ~ s s o ,  a l ~ d  set down to  bc heard c l  
pnrte against the defendants Thornton and *\lexander Royd. 
Tlie defeiidalit Hawkins put in his ansver, ~vherein he adniitted 

221 
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all the material facts cllarged in the bill, except that, in regard 
to the illdebtedness of -1lesander Boyd to the plaintiff, 

(306) he says that  "he is not able of his personal lino~iledge to 
:niiver how or to n h a t  a~nount  the plaintiff i-- a creditor 

of the said Alcxmder. and therefore cannot admit nor will he 
pobitirel>- deny the fact, especially as he is ad1 i-erl that it  is a 
mitter  betveen tlic said R i c l i , ~ ~ d  and Lllesandcr, both of nhom 
are parties to the suit." H e  a\  ers t h t  it n a s  linoxr~i before the 
conrcyance u a s  mode to him hj- H m r v  Fitt. qf this tract o f '  
land that. hecaube of the failurc to regiqtcr the dced of trust ill 
Granr-illr, the iame n-as in: 'ilid as against tlic creditors of Alex- 
ander Boyd nit11 respect to the part lying in the said county; 
that the wid. conyeyance n a s  made to him for the <ole p11rpose 
of enabling him to prosecute a suit for the wid  Richard Boyd 
for the part  lying in Warren;  that William Rohards purchased 
rhc 1)iecc in Granville, as the attorney for the Bank of Nen- 
Bcm~,  in order to secure the amonnt of their jli.dqment; and 
that the defendant. haring nell ascertained that the title of the 
said Robnrds mas valid aqainqt the dced of trust, ploposed to 
mid :qrrcd ri~ith the .sic1 Xobnrds to ~ P T '  off the hank debt and 
costs a11d a fee to the wid  Robards if the latter nould conrer 
to Iiinl: that this was done :iccordingl~, and that  he m:tdc thesc 
paynlelit.; out of his ow11 proper moneys; and that  the plaintiff, 
knon ine of the  hole transaction, hntll nercr pretended to claim 
or a.k t l ~ c  benefit of this defendant's said purchase. The de- 
fendant further itates that thcrc has been a suit in equity be- 
tween ~ l l c  plaintiff and him-elf  in^ o l ~ i n g  all the accounts of this 
defcndgnt as trustee for  he plaintiff under the assic,nm~nt made 
to the ~ l~ fc~ndar i t  by Henry Fitts, and under rariouq r~tlier deeds 
of tlust esccntcd to tlic defr11d::nt bv the plaintiff. in nhich  
quit a final dccrcr rmq readcrrd, and althouqh the plaintiff (if 
he eyer had a right to clalm t h ~  bcmfit of this defendant's said 
purrhase) nlieht ha10 claimed the same 111 the a c ~ o u n t  taken 
in the wid  suit, get llc never prrtcndcd to do i t ,  or. if he did, 
the ~ n w  naq disallo\\-ed. and submit3 to the court nlletlier he 
can noii be perniittcd to set np  a right to the said land or the 
procced~ thereof. H c  further anmer?  that  he has not sold the 

land so purchased hv him, and insists that if the plaintiff 
1307) can make the d e f e n d a ~ t  a trustee for him in the said pur- 

chase he iq bound to refund to the defendant the moneF- 
he ha th  adranccd on the said purchase and liath paid for taxei 
thereon. 

To this a n s ~ i ~ e r  the plaintiff replied. Alexnnder Boyd died, 
and the suit was rerired against his admini~t ra tors  and h ~ i r s ,  
who nTere made parties defendants thereto. 
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~ ~ I O U  the hearing it n as admitted that  in the drcree rendered 
in tlie s ~ i t  referred to in the answer of the d c f e ~ ~ d a n t  Hawliin, 
there iq an espre>> reser~atioil  to the plaintiff Boyd of his riqht, 
in rcapect to tlie ~ ~ i a t t e r ,  no\\ cwlnl;laii~ed of, and this di-1x1-e- 
of tlie defense set up  in tllc Ilature of a ple? because of a forincr 
decree be tmen the parties. 

K e  hold i t  to bc clear that the defendant cannot take to Iiinl- 
self the benefit of the purch>tse made from Rubarcl-. II t ~ u & ~ ,  
without the unequi\ocal asqent of the restul i ju i  t i  us t ,  cannot 
act for his ow11 benefit in a contract on the subject oi the trn-t. 
I t  is esrablislled upon the wundcst ~ ~ r i n c ~ p l c s  that  if he sliould 
so contract expressly for liiniscli he 611all not be suffered to tun1 
the speculation to his  o n n  :tdvantnpe. But in t ru th  the defclld- 
ant doe\ not allege that he bou&t in Robard's titlc for himself, 
but m r e l j -  that he paid ill? purch:asc money x i t h  11is ovn  fund\. 
I f  sc, lie thereby estinguiahed an e~~c~mlbr , lnce  hanging 01 er the 
property which n as confided to hi, care and can clailu on17 t h t  
lie >hall be reimhiirwl for his o i i t l a~ ;  in this remeet. as he illar- 
for an>- others properly niadc~ for the -ccurity or i i np ro~c l i~c l~ t  
of such propert>-. 

T l ~ e  lllaintifl'z sl~ecific p r a ~  PI. if t h ~  lalid ronr-eyctl bv I tohad-  
is not d d ,  is that the defendant Han-kills illall c o n y -  t l ~ c  wiiic 
to him. But this he is uot clntitlcd to. The trnkt declnicd in 
the deed to Fi~t.. to i ~ l ~ o i i l  I I a n l i i n ~  ~nctced-4 :\i truqtec. n a -  
that the p r o p r r t ~  -1lould b(' aold to i ~ l d ~ l l l i ~ i f ~ ~  T ~ I C '  suretic- ot 
Alexnnder Boyd f o ~  n hat the>- might be c ~ i ~ i ~ ; r l l e d  to paj- on hi> 
account. The hill a l l e p ,  and t l i ~  repreicntat i~eq oi A\lcsandn. 
B o d  confesq. t11at the plaintiff ha. been compellccl to paj- r e r -  
large \urns because of his liability as siircty, and iz a 
cwditor of -1lesander Xo>-cl by reawn tlicreof to t h  I 309) 
nn~onnt of more tlxm $10,000. The plaintiff llai t h e w  
fore a right that the declared truit  i l~ould bc carricd into esccu- 
tion for his indemnity, and tliic relief m q  properly be gircn 
under his general prayer. 
A dccree must he accordingly made for :I sale, m ~ d  there inuit 

be an ncco~mt taken of v h a t  is due to the clefenclant Hankin. 
because of his adranre.: and csl~cnditures clainled in the ansrer .  
I t  is not allcged that  he 213q rcccircd profits from the use or rent 
of the land. n u t  if he ha\ ,  these ~lionlcl be regarded as cstiil- 
guisliiag p1.0 t i i n f o  his demand. 

PER C ' r - R I . ~ .  Decrcc accordingly 
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T J ~ I S  bill v a s  filed a t  F a l l  Term,  1842, of J ~ S E E  ('ourt of 
Equity,  by t n o  of the plaintiffs as  executors of I saac  U r o n n ,  
dweased, and by two other< of his heirs and  Ilext of kin. against 
tlic deienda~lts ,  n lio niJre  the other heirs alid nrxt  of kn l .  T h e  
object of the  bill na.; to o h t a h  the advice of the co111-t upon a -. . 
ccrtxln clausc in the n ~ l l  of tlie said I saac  B r o n n .  1110 dcfend- 
autc a i ~ s n r r e d  ; and  tho csausc, being set fo r  1icu1~11g upoll tlic bill 
and ansn era, n a c  trali.mitted, by c o n v n t  of l ~ a r t i c s ,  to tilt' Su-  
preme Court.  T h e  claust. of the d l  upoli thc c o n r t r u c t i o ~ ~  of 
n-liich thc  doubts arose i h  recited i n  tlic opinion dcli: red ili this 
( 'onrt.  

.T. IT. R,-ytl,z f o r  plaintiffs. 
S o  counsel fo r  defendants. 

(310) DASIEL, J. I,aac B r o n n  by  11;s nil1 dm i d  and hc- 
queathed to his n i f e  and children. crwrallx-, l,111d> and  

lwrso11a1 propertx-. And  11e t l lm concluded his r i l l  thus :  "I 
desire tha t  111~ lands k n o n u  bv the name of rhe Lrc  and  Dorch 
places anrl Stephen Brown place, and  al l  the rest of 1117 land not  
disl~osed of, to be sold o r  rented a t  the discretion of 111:; e s t ~ n t o r s  
to the  beat  ad^ alitage of ~ h c  11 c i ,  s, and  to he disposed of at  the  
d l  of m y  eaecutorc, and  the proceeds of tllr wine. arid 1117 

money, note.. and crop and  stock to he dispohrd of a\ t 1 1 ~  l ( r r i ,  
tlirerts." T h e  executors, i n  their  bill, ask thc court t o  put  a 
construction on this residuary clause i n  tlie 71-ill and  T O  dcclar? 
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d o  are entitled to the property contained in it. W e  think that, 
as to the fund made up of the money, notes, crop and stock, it is 
plain that  the testator has bequeathed it to a class of legatees 
~ h o  are to be ascertained by learning ~i711o ~ o u l d  take under 
the statute of distributions. They are the persons xvhom the 
1n1c would direc t  to take if Isaac Brown had died totally intes- 
tate. These persons take as legatees, including the ~vife,  chil- 
dren, and the children of deceased children, at the death of the 
testator. The testator has not directed the fund to be eqrltrl7!~ 
d i r i d e d ;  therefore, the persons to take as legatees, and the pro- 
portions they are to take 11111qt be determined by the statute of 
distributions; they do not take p e ~  capi ta .  F r e e m a n  1 % .  K n i g h t .  
an te ,  7 6 ;  Croortl r .  Hcm-i?ir/, 11 K. C., 393. Secondl~,  the testa- 
tor has not directed that  the lands mentioned in this clause 
should be conrerted out .  and o u t  into mone-  and mixed with the 
personal estate. H e  has 0111- giren his executors power to sell 
or rent, as may be for the best advantage of the heirs .  The 
follo~i~ing vords in the clause, "to be disposed of a t  the will of 
my exemtors and the proceeds of tlic same, and my  inone-, notes, 
crop, etc., to be disposed of as t h ~  lax- directs," lvere oiily meant 
to give the executors power to I I M ~ C  partition among the legatees 
and derisees, instead of expense being incurred in having the 
same done by conlmissioners ordered bp court. The intention 
n a s  that  the executors should diride the lands and rents, or the 
monev arising from the sales of the lands, if the executors should 
think proper to sell them. among the h ~ i 7 . s  in such pro- 
p o r t i o ~ ~ s  a<  they ~ ~ o u l c l  take by the statute regdat ing  (311)  
desce~its of real estate; and to di~-ide the personal fund 
,rmang such y r r x w  and in  such proportions as are prescribed 
by the statute of distributions, if i t  had been a case of intestacv. 
The executors h a w  not an arbitrary discretion. T h e  are to 
dispose of both funds "(1s t h c  laic directs." 

Thirdlv. This is not a case in ~ i~ l i i ch  advancerne~its are to bc 
brought into hotchpot. TTTith respect to per3onal l?rol~erty it is 
clear l a v  that  there are no adrancenwnts in case. of partial 
intestacy. There ~ o u l d ,  therefore, hare  bcen no ground for re- 
quiring adrancements to be brought into hotchpot in the present 
case, so f a r  as the personalty is concerned, had this been a case 
of intestacy. But we hold. as has been heretofore qtated, 
that there is in t G s  d l  a disposition of the ~vhole per.ona1 
estate. I t   as determined in S o r i ~ > o o d  7.. B ~ . n ~ ~ c l i ,  -1 S. C., 
400, that  the l a v  was other~vise \$-hen there x i s  a partial intes- 
tacy with respect to lands. We forbear from giring a direct 
opinion on the doctrine thcre asserted. I t  has certainly not 
been satisfactory to the profession, and, we hare  reason to k n o r ,  

37-1 5 225 
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was afterwards disapprored of by those ~ v h o  made the decision. 
But,  if that  case be law, it does not apply x-hen tlie testator has 
in his will made a disposition of all the proceeds of lands which 
have not been given away in specie. 

The decree will be drawn accordingly. 
PER C ~ R I A M .  Decreed accordingly. 

C i t e d :  Per son  c. Tu.itty, 28 N. C., 118; J o h n s o n  1 % .  J o h n s o n ,  
39 S. C., 1 1 ;  B o s t  c. B o s t ,  56 S. C., 487; .Jenh.i~zs c .  llIitchell, 
57 PIT. C., 210; Pruden c. P n x t o n ,  78 S. C., 443. 

1. An entry of land creates an  rqnitg ~~llic11. upoli the 11nylnent of the 
purchase moner to tlie Stnte in due season. entitles the lmtg  to 
n grant. and. conseqnently, to n ronrryxnce from nnothcr lIer.;oii. 
who obtained n prior grant undrr n junior entry. nit11 lrnon-ledge 
of the first entry. 

2. It is not  necessary that the first enterer illould hare ])aid the nloney 
to the State at the tnne ot  the secontl entry, l~rorided it be lmid 
within the period liinited by 1:ln. 

THIS cause was rransmitred, by consent of parties, from B r s -  
coarm Court of Equity, a t  Spring Term, 1842, to the Supreme 
Court. 

The matters contained in the pleadings and proofs are set 
forth in the opinion delivered in this Court. 

CTingnznn for plaintiff. 
Francis for defendants. 

RTFFIS, C. J. On 29 April, 1836, the plaintiff made an entry 
of "twenty-five acres of vacant land, 1-ing in Buncombe County. 
on the west side of French Broad Ri~rer ,  adjoining his own land 
and the lands of John Plemmons, 'CYillian~ Carroll, Abner Guth- 
rie and MTilliam Frisbie"; and, har ing  paid the purchase money, 
he obtained a patent for the land on 30 September, 1637. 

On 11 October, 1836, the defendant Gates made an entry of 
the same land in the following words : "Tweutv-two and an half 

acres of land, lving in Buncombe County, on the west 
(313) side of French Broad Rirer ,  a d j o i i h g  the lands of John  

Plemmons, Peter  Plemmons and Lewis Fore"; and there- 
on a patent was issued to him on 24 August, 1537, aud he suhe-  
quently conveped to tlie other defendant, Fore. 
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The bill was filed in 18-10, and states that the land was situate 
between a tract which the plaintiff owned and one whicli K i l -  
liam Carroll had o~vned, a i d  Tvas then occupied by the defc~idnut 
Fore, under a purchase from Carroll; and that, after  the plain- 
tiff had niade his entry and its becoming k n o ~ ~ - n  to Fore, they 
deemed it doubtful nhetliei- there was any T acant land between 
their tracts, as Fore claimed u p t o  the line of the plaintiff's land 
before granted; tllat, for  the purpose of settling the point, Fore 
employed a surveyor to run the line of their respective tracts, 
and that oil 10 October, 1836, the surrey vas,  i11 the presence of 
Fore and Gates, so f a r  proceeded in as to satisfy the surreyor 
and all the parties that  the land as entered by the plaintiff x-as 
vacant, but that before the surrey was entirely completed the 
defendant Fore procured the other defendant, Gates, to make 
an  entry of the same land in his (Gates') own name, but in trust 
and for the benefit of Fore, and that according1~- he did so, as 
abore stated, on the next day, 11 October. 1836. The bill charges 
that both of the defendants had a knowledge of the plaintiff's 
entry of April preceding, and that Fore caused his entry to he 
niade in the naine of Gates only to render it more difficult for 
the plaiiitiff to prove his case, and that, i11 fact, Fore inerely 
paid t!le fees and purchase nioney to the State and the11 took n 
conreyance from Gates without gir ing him anything therefor. 
The prayer is for a conreyance to the plaintiff. 

Both of the defendants put in aliswers. in which it is admitted 
that Gates assigned to Fore the benefit of his entry, and, after 
the grant, conreyed to Fore without any remulieration, but from 
motives of friendship. But  each of them denies that he had any 
knowledge that the plaintiff had entered the particular land now 
in controversy, and says that Gates entered bonn f i d ~  for llini- 
self, and was induced to give it up  to Fore because he n-as 
his uncle and because he had believed that  he purchased (314) 
that as a part of the Carroll tract. The defeudants fur- 
ther state that at tlie time Gates made his entrv and  hen the 
patent v a s  issued to him the defendants beliered that the entry 
of the plaintiff n-as for a different tract, situate on French Broad 
Rirer  at the distance of a mile or more from the land in dis- 
pute, and adjoining the land of Abner Guthrie, ~ h i l e  this tract 
does not adjoin Guthrie's. 

The controrersy bet\wcn these pnrtics turns chiefly on the 
matters of fact in issue, for upon the questions of l a ~ v  the case 
is clear. A11 entry creates ail equity which, 1113011 the payinent 
of the purchase money to tlie State in d w  wason, entitles the 
party to a grant, and,  conseql~cntly. to a toiiwyante from an- 
other person n-110 obtained a prior grant 11ndcr a junior entry 
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~ ~ i t h  knon-ledge of the first entry. Featherston 1 % .  X i l l s ,  15 S. 
C., 396. I t  follo~vs also from Laws 1508, ch. 739, and 1509, ch. 
771, x-hich settle the days on which the purchase money shall 
be paid, that it  is not necessarv that the first enterer should ha re  
paid the money to the State a t  the time of the second entry, 
provided that it be paid within the limited period. Harr i s  2;. 

Ezvlng, 21 X. C., 369. Such was the case here. As to the other 
facts we-are left i n  no doubt by the eridence. I t  appears that  
the plaintiff made t ~ o  entries : one on French Broad, as men- 
tioned by the defendants, and also that  under which he claims 
in this suit. Of the latter as well as the former, the defendants 
both had notice on 10 October, 1536, as prored by t ~ v o  17-itaesses, 
who state that  the plaintiff and others informed them of the fact 
011 the land while the experimental w r w y  v a s  going on. .More- 
over, the public surreyor proves that he made both surreys under 
the respective warrants on the same day and in the presence of 
the plaintiff and Fore, and that  he surreyed for the plaintiff 
first. because his x t s  the prior entry and warrant, and that Fore, 
nevertheless, requested him to make out his plat and certificate 
inlmediately, to enable him to get a grant before the plaintiff. 
I t  Tvas a fraud thus to endeavor to deprive the plaintiff of the 

legal title, ~vhich  the law had assured him should be made. 
(313) I t  is true the surveyor states that  be tmen the land o~vned 

'vy Gutllrie a r ~ d  the ~ a c a r ~ t  l a d  granted to the plaintiff 
there is a na r rox  strip of land that  had bren previously granted. 
But that is mere matter of description, al:d in this case its inac- 
curacy is harmless, because there is 110 other piece that  d l  an- 
w-er the x-hole description, as f a r  as appears, and enough of the 
.description remains to identify thiq land. Of that, indeed, the 
defendant Fore had actual and full knonledge by the surrey 
under the warrant ;  and it was his folly, after that, to pay the 
l m ~ h a s c  money. There must be a decree for the plaintiff. with 
Costs. . 

PER CURIA~ZI. ' Decreed accordingly. 

Ci ted:  dlle?l 2 % .  Gilrenth, 41 K. C., 237; ,<'tanly v. Bicldle, 57 
S. C., 385; IT7i7son v. Lrrnd Co., 77 S. C., 457; Gilchrist v. X i d -  
deton,'107 N. C., 678 ; 8. r . ,  108 S. C., TO7 ; SIcXamee  v. 4 1 ~ ~ -  
nnder, 109 S. C., 245 ; K i m s e y  2, .  X~lzcnclccy, 112 N. C., 827 ; TT'y- 
it7a7r P .  T n y l o ~ ,  12-1 S. C., 428; Berry  r.. Lumber  Co., 141 S. C., 
393; Eou>sei  r.. TT'escott, 145 S. C., 70;  Lorin z'. Carter ,  130 
S. C., i l l ;  Bnrker v. Denton, ib., 725. 
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(316) 
DAVID COVISGTOS A X D  WIIE v. PRIOR J IcESTIRE 

A S D  OTHERS. 

1. d by his will bequeaths a female sh\-e to his wife for l i f ~ .  and 
after her death to his daughter B : Hcltl, that the n-ell-established 
construction of such a bequest, that the issue of the s h r e  born 
after the death of the testator xild in the lifetilne of the teunllt 
for life goes to the ulterior legatee, is in no \ray affected by 
another clause in  tlie saiue will in which the testator gives. after 
the death of his 1~-ido\v, another frlilale slave to D. :mother of 
his daughters, uiid adds these words, "and also the i1lcrr:lse of 
the above-named slave, fro111 now. to go to the said 1) and the 
heirs of her body." 

2. riirler a bequest of a fenrale slave to one for life nnrl aftervarcls to 
another, the issue born during the lifetillie of the tenaut for life 
must go to the remainderman. unless it can be clenrll/ collected 
from the will that the testator e r c l ~ t d t d  the increase from the 
gift of the original stock. 

THIS cause was heard a t  Fall  Term, 1542, of CLEVELASD 
Court of Equity, his Honor, P e a ~ s o n ,  J., presiding, when a 
decree was pronounced in f a ~ ~ o r  of the plaintiff. Froin this 
decree the defendants appealed t o  the Supreme Court. The 
facts of the case are full7 stated in the opinion delivered in this 
Court. 

K O  counsel for  plaintiff. 
Hoke  for defendant. 

GASTON, J. William NcEnt i re  died in Uarch.  1532, haring 
preriously made his last d l  a i d  testament, 11-hereof he appointed 
P r io r  JIcEntire and his wife, Rebecca, executor and exec- 
utrix, who, after the death of the testator, duly prored the (317) 
said will. B y  this will the testator bequeathed, among 
other things, to his said wife, during her life or  widowhood, a 
negro woman Binah, and in a subsequent clause of the will dis- 
posed of Binah as follows: "I give and bequeath to lily daugh- 
ter, Rachel Covington, and the heirs of lier body, a t  tlie decease 
of my wife or her n idorhood, one negro woman n a m d  Binah." 
T o  the bequest of Binah to the widow the executor and executrix 
assented. The widow died in 1542, and upon her death Binah 
Tvas taken possession of bg the plaintiff Dar id ,  the husband of 
the plaintiff Rachel Corington. But Binah's issue, born after 
the death of the testator and in the lifetime of the ~vidow, of 
which four were then liring, were taken into possession by Pr ior  
XcEntire,  as the surx-iring executor, and a claim made by the 
defendants that he should hold them for hiinself and the other 
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defendants and the  lai in tiff, if entitled thereto, in common, 
under the residuary clause in the will of TTilliam McEntire. 
This bill was then brought, and its prayer v a s  that the defend- 
ant Pr ior  &Entire  night be decreed to assent to the bequest to 
tlie plaintiff Rachel, and deliver the said increase of Binah to the 
plaintiffs. The defendants a r i s ~ e ~ e d  together, and admitted 
all the allegations in the bill; stated that the children so born of 
Binah were in  the possession of the defendant Pr ior  XcF,ntire, 
as the sumiving executor of William XcEntire ; that  it  was con- 
tended bv himself and tlle other defendants that ,  according to 
the true constructiori of the d l ,  the issue of Binah did not 
pass under the bequest to the plaintiff Rachel, but passed under 
the residuary clause of the will, which \\.ill was appended to and 
made a part of their answers; that i t  had been agreed between 
the plaintiffs and the defendants that if this were the true con- 
struction of the v i l l  the plaintiffs should take one of the children 
of Binah (Cntliarine) mid t?ie sum of $55 as their full share 
thereof, and that the defendant P r io r  n7as willing aiid ready to 
dispose of the said negroes as he might be ordered and decreed 
by the court, and prayed such a decree as would settle the rights 

of all tlle parties and gire him full protection. The 
(318) came was brought to a hearing upon the hill and ansn-er, 

and a decree mnde declaring the plaintiffs entitled to the 
Iiegroes aiid ardtr.i;:g the Pserpror to deli:-er them ts the plain- 
tiffs. From this decree tlie d e f ~ n d a ~ i t  appealed. 

I t  has been the settled law of S o r t h  Carolina ever since the 
case of Tirrls I.. Pot tcr ,  decided more than fifty years ago, that 
\!-here there is a limitation of a female s law to one for life, r i t h  
remainder orer to another, the increase of such slave, born dur- 
ing the life of the first tenant, go over with the slave herself to 
tlle person in remainder. Tinls r .  Pof tc r ,  1 N. C., 12, and 2 
S. C., 234; Glctsgon. I.. Flozre~x.  2 N. C., 233;  Em>;n r .  K i lp t -  
~ i c k ,  10 K. C., 456. This doctrine is not questioned on the part 
of tlie appellants, nor do they contend that the clause under 
which the plaintiff claims, taken per w. is not a complete gift 
of Binah, and consequentlv of her increase after the death of 
the testator, to the plaintiff Rachel. Rut tliev insist that it  is 
competent for  a testator, in the gift of the inother to the ulterior 
legatee, to make an exception of such increase, and that this 
exception, though not contained in the clause containine; the 
gift, is to be implied from another clause in the nil l .  I n  the 
Glanse referred to the testator, ~ h o  had in a former part  of the 
n i l l  bequeathed to his daughter Dulcinea a ncpro girl S a n .  after 
the death or ~ v i d o ~ ~ ~ h o o d  of his vife,  adds these v-ords : "and also 
the increase of the above-named Xan  f r o m  ~ I O I C  to go to the said 
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Dulcinea and the heirs of her body." And the argument is that  
had the testator intended to include the increase of Binah in 
the gift of Binah to his daughter Rachel, he n-ould hare  been 
equally explicit in declaring that  intent. 

To this argument there are two ansrers,  either of n-hich is  
satisfactory. I n  the first place, the law holds that the increase 
are appurtenant to and form a part of the parent stock, and 
therefore become the property of the ulterior legatee, unless i t  
can be c l e u r l u  collected from the will that the testator e~c lzcdec l  .J 
the increase from the gift of that stock. K n i g h t  c. Il'ull, 18 
K. C., 125. S o w ,  it is impossible that any words, homerer 
strong, in another clause of the will, declaring an inten- 
tion i n c l u d e  the increase in tlie gift of ariotller female (319) 
negro to an'other child, can be intrrpreted to overrule the 
legal meaning of the clause under consideration. with ~ ~ h i c h  i t  
is in no n a y  connected and to wbicli it. in no way refers. The  
espression in the one clause of what the law implies is but super- 
fluous, and the omission to express it in the other leaves that 
clause to its legal operation. Further, in the clause respecting 
the disposition of S a n ,  the testator does not express merely what 
the l a v  implies; for  he makes therein a gift to the ulterior lega- 
tee, not only of the issue ~ r h i c h  the mother may h a ~ e  after his 
death, but of such as mag be born before his death and after the 
execution of his d l .  But for the l ~ r t i c u l a r  \rords of this clause 
these would not pass by the gift of S a n .  J o n e s  1 ' .  J o n e s ,  4 N. 
C., 547: Pozce l l  1 % .  Cook ,  1 5  S. C.,  499. VTe have not, therefore, 
the least doubt but that the plaintiff.. are entitled to the negroes 
as declared in the decree belor.  

But another objection has been taken to that decree. I t  is 
objected that, supposing the plaintiffs thus entitled, they had a 
clear remedy at law, and, therefore, their case was not a proper 
one for the cognizance of a court of equity. I t  is stated in the 
bill and admitted b -  the answer that the executors of tlie testa- 
tor assented to the bequest for  life, and this assent operated, i n  
Ian-, as an assent to thc ulterior brquest. We l l a ~ ~ e ,  therefore, 
110 doubt but that  thc plaintiffs might have treated the possession 
of the executor as a wronnful act, and hare  brought t r o ~ e r  or 
detinue against him for the slaws. But we do not therefore 
frel onr$ehes b o ~ u ~ d  to rer-crqe tlie decree as erroneous. An 
objection that a ~ o u r t  of q u i t ?  ought not to take cognizance of 
a cause because thew is adequate relief a t  lax*, if entertained a t  
all after the defendants h a w  answered in chief and thcrcby sub- 
mitted the cause to the cognizance of the court.  rill be enter- 
tained ~ v i t h  great reluctance. But this is not a caw of merely 
passire acquiescence in tlic jurisdiction of the court. One of 
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the  defendants had taken possession of tlie property a s  e s e c u t o r ,  
claiming to hold as  trustee f o r  those, whoever they migllt 

(320)  be, beneficially entitled under  the will. A11 setting u p  a 
claim to this beneficial interest acquiesced i n  his holding 

i n  this  fiducia? character,  and  united with h i m  i n  p ray ing  the  
court,  nl l ich has jurisdiction i n  matters  of t rust ,  to  declare f o r  
who111 i n  conscience he should be  declared to hold. T h e  assent 
to the bequest fo r  life ~ r a s  treated by  all  as  one limited to  fhat 
bequest, and,  so limited, the  case became one appropriate  f o r  
the cogllizance of a court of equity. T h e  decree i n  the court 
below must be affirmed, x-it11 costs. 

PER CURIAJI. Decree below affirmed u-ith costs. 

Cited:  LiZlard 2 % .  Reynolds, 25 S. C., 3 i0 .  

ELIZABETH FORCrE r .  J O H S  E. FORC'T7E. Esccu~oa .  ET AL. 

1. h limitation of slave by deed, after a life estate reserved to the 
maker of the deed, was, before the act of 1q23 (Rer .  St.. ch. 37. 
he?. 2 2 ) ,  roid. 

2. The possession of the trustee cnn never be deemed adverse to tpe 
c c a t  [ t i  que t~ u r t .  ulilebs ~ontinued so long :IS to be evidence or 
to create a ~rrsmnl)tion of satisfaction or ahandonnient. 

3. Wherp the snine lwrson hn~ir lg 1)oqaession is n trustee for two 
different persons, clniming on opposing rights, neither can take 
:tdrmltagc of the l)ossc+sion. nlerely as such. to bar the other. 
but the right of each. IT-hile the l~ossession thus reiimim in the 
same trustee, iuust nl~vays del~end upon the title. 

4. When a trustee delireri to a person not hnring tlie right, the 
~ r o p e r t y  he holds in trust, nithout consideration, in dereliction 
of his duty and in fraud of the limn\ 11 chi111 of the persoil liarin:: 
the right, the l)ossession thus acquired from the trustee cannot 
be set nil to defeat the person really entitled to the pro1)erty. 

THIS cause was t ransmit ted by  consent f r o m  the Court  of 
E q u i t y  of JONES, a t  Fal l  Term, 1842, to the Supreme Court .  

The facts  a r e  stated i n  the opinion del iwred i n  this  Court.  

X o  counsel f o r  plaintiff. 
J .  H. Bryn11 fo r  defendant. 

RTFFIN, C. J. On 3 February,  1605, Simon Foscue the elder 
executed a deed  hereby he conveyed to his daughter  Dorcas 
Foscue, then a n  in fan t  and  lunatic, and  residing x i t h  him, f o u r  
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slaves and other personal chattels at his death, making a reser- 
vation therein of an estate for his life in the slaves. 
After the execution of the instrument the daughter con- (322) 
tinued to be a lunatic and to reside with her father, who 
also retained possession of the slares, until his death, which hap- 
pened in the latter part of 1814. Shortly before his death the 
father executed his will and therein bequeathed to his daughter 
Elizabeth, the present plaintiff, a negro boy by the name of 
Norris, who was a child of one of the female slaves conveyed or 
intended to be conreyed in the before-mentioned deed, and born 
after the execution of that instrument ; and the testator appointed 
his son, Simon Foscue the younger, the executor of his will, who 
proved it and took into possession the said slave Norris. Very 
soon afterwards Dorcas Foscue mas found to be a lunatic, and 
the said Simon the younger was appointed her guardian, and s9 
continued to be up to the time of his death, which happened in 
the latter part of 1830, and after he had made a will, of which 
he appointed the defendant John E. Foscue the executor, who 
duly prored the same, and also took into his possession the said 
slave Norris. One Hardy Bryan was then appointed the guard- 
ian of the lunatic, Dorcas, and, on 1 January, 1831, he receired 
the said negro from John E. Foscue as a part of the property 
of the lunatic ; and he hired him, with other slaves of the lunatic, 
from year to year, until his death in 1838. Upon that event 
the defendant Nathan Foscue u7as appointed the guardian, and 
so continues to be. 

The bill was filed in March, 1835, against John E. Foscue as 
the executor of Simon Foscue the younger and Simon Foscue the 
elder, and against Dorcas Foscue, and Hardy Bryan a s  the 
guardian of the said Dorcas, and praying that the plaintiff may 
be declared to be entitled to the slave specifically bequeathed to 
her, and that the executor may be compelled fully to assent to 
the said legacy, and he and the other parties decreed to deliver 
the slave to the plaintiff and account respectively for the hires 
and profits received by the said Simon the younger and the other 
persons respectively, and now in their hands. The bill states 
that Simon the younger did at one time agree to deliver 
the negro to the plaintiff, but afterwards refused to do (323) 
so, and that thereupon the plaintiff brought an action of 
detinue for the said slave against him on 4 Mav, 1826, which 
was pending at  the time of his death, and mas revived against 
John E. Foscue as his executor, and in which the plaintiff was 
compelled to submit to a nonsuit for the reason that the defend- 
ant denied on the trial that the executor, Simon Foscue the 
younger, had assented to the legacy to the plaintiff, and she nTas 
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unable distinctly to prore it. This statement of the bill is sup- 
ported by the record of the suit at law, and indeed is admitted 
in the answers, except that they still deny that  the legac- to the 
plaintiff ever was assented to, and arer  that the said Simon the 
younger did not hold the s l a ~ e  as a part of the estate of his 
testator, Simon the elder, but as belonging to the said Dorcas by 
\ - h u e  of the said deed. The defendant John E. Forcur also 
answers that  Simon the younger applied all the profits of the 
slare during his lifetime to the use of his ward Dorcas, or that, 
after his death, this defendant accounted for them to Bryan, the 
succeeding guardian. Bryan's death occurred before an ansx7er 
was put i n  by him for the lunatic; but the present guardian, 
S a t h a n  Foscue, became a party in his stead, and ansn-ers that  
the profits, during the life of Simon the younger, n7ere not ac- 
counted for bv him nor by his executor to any person; and both 
of the defendants insist that the possession of the s l a ~ e  Sor r i s  
by the different guardians of the lunatic n7as adrerse to the 
plaintiff, and. having been so long continued, is a bar to her 
relief, even if the deed from Simon the elder mas not quffificient 
to liass the title to the negroes therein mentioned. , h d ,  as to 
that instrument, it is contended for the plaintiff and set forth 
in the bill that it is inoperatire because it was never delirered 
and because tlle interest therebv conveyed to the said Dorcns n7as 
i n  f u t u r o  after a life estate reserved to the donor. 

By consent it vias referred to the master, m-ithont prejudice 
to the hearing, to take an account of the hires and profits of the 
negro and to report in whose hands they TTere, or  h o x  and bp 
n-hom t h e -  hare  been disposed o f ;  and that officer has reported 

that  Simon Foscue the younger receired profits to the 
(321) amount of $140, and that he did not lav out anr- part 

thereof to his nard's use, but had the same in his pos- 
session a t  his death, and that the defendant J o h n  E. F o ~ c u ~  did 
not account therefor to Hardv Bryan or to the present guardian, 
but that  the estate of the said Simon t l ~ e  younger is i n d e l ~ t ~ d  on 
that score the sum of $248.80, including interest up  to Septem- 
Ler, 1840. And he further reported that the sum of $580.10 
I W ~  receired for hire bv Hard? Bryan, and, together TI-it11 thv 
interest thereon, amounting in the whole to $725.23, n7aq paid 
over bv the administrator of the said Bryan to the defendant 
and present guardian, S a t h a n  Foscue. IT-ho hath also, including 
interest up  to September, 1840, receired the further sum of 
$263.53 for hires in his time. The master submits tlle question 
whether these sums should bear interest or not. The cauqe hav- 
ing been transferred to this Court, was brought on for hearing 
and also on the report. 
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Cpon the question of the title of Dorcas Foscue, derived uncler 
the deed of February, 1805, the Court canliot hesitate in declar- 
ing an opinion in favor of the plaintiff. I t  stands precisely 011 

the principle on ~ ~ h i c h  ~ r a s  decided the case of Foscue  r .  F o s c ~ i e ,  
10 N. C., 538, which arose on a similar deed made by the same 
person to two others of his children. I n  that  case the Court 
held, as had been before done in the case of Grcthcirrz r .  (;r.ulitrn[, 
9 S. C., 332, that a limitation of slaves, after a life estate re- 
served to the maker of the deed, was, before the act of 1823, 
roid. The title of the d a r e  was therefore in the testator, Simon 
the elder, and the bequest ill his n-ill to the plaintiff Tvas good 
and rested in her the right to the s law as a specific legacy. 

Such being the state of the title, the Court is rery  clearlv of 
opinion that nothing which has occurred since ought to defeat 
tlle plaintiff's right. According to the statements of the ansner. 
Sinloll Foscue, the executor, nerer assented to the lcgacy to the 
plailitiff. Indeed, it is said he held adversely to her, as the 
guardian of Dorcas; and 1q1o11 that supposition the dcfendaiit 
insists on the statute of limitations. I n  truth. the possession 
could not, properly speaking, be adrerse to the plaintiff, because 
she had not the legal title, but it 11-a~ in Simon Foscue 
the younger, as executor of his father. in trust for the 1322) 
plaintiff. The possession of the trustee call never hc 
deemed adrerse to the ces tu i  yzte t r u s t ,  unless continued so long 
as to be evidence or to create a presumption of satisfaction or 
abandomnent. Where the same person thus having the posses- 
sion is a trustee for two different persons, claiming upon oppos- 
ing rights, it  follows that xieither can take adrantape of the pos- 
session, merclv as S I I C ~ .  to bar the otl~cr,  but the right of each, 
vhi le  the posqession thus remains in the same trustee, must 
always depend upon tlie title. There is crery reasoil to Leliere 
that this trustee so iiitelided to act, s i ~ ~ c c  h r  nccoimted for the 
iirofits to neither of the claimants. but held t lmn wbiect to  n 
hecision upon the question of title het~rcen his two sisters-a 
decision not made in his lifetime. Such being tlie stat: of the 
case at that time, the defendant John E. Foscue, tlle c'xecutor of 
both testators, took possession of the ncpro: and as he v a s  not 
the guardian of the lunatic, his possession can only be referred 
to his office of executor, and he ought to hare delivered the s l a ~  r 
to the plaintiff, or at least hare  kept liiin for her and defended 
her right, which was in fact tlle superior right. l 'nr.horoug1~ 
7%. Howis, 14 S. C., 40. Instead of doing so, he, r i t hou t  con- 
sideration and with the riew, as m ~ i s t  be inferred from the an- 
snTer, of defeating the plaintiff's right, delivered the slarc to the 
guardian of the other claimant. But the possession thus acquired 
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from the trustee, without consideration and in  dereliction of his 
duty and in fraud of the known claim of the legatee, cannot be 
set up to defeat the legatee; but the executor and the fraudulent 
alienee of the executor are alike liable for the things or effects 
thus misapplied. The plaintiff is therefore entitled to a decree 
for the slave and for  the hires against the parties respecti~ely 
in whose hands they are, according to the report, to vhich 
neither party has excepted. Upon the question of interest, which 
the master refers to the court, we are of opinion that it is prop- 
erly charged. X r .  Bryan actually accounted for that accrued 
in his time, and it was paid over to the present guardian; and 
no doubt the latter has, according to his office, kept that part of 

the estate, as well as the hires since he became guardian, 
(326) at  interest. The decree should therefore be, that the 

sum of $988.76, with interest on $838.10 from September, 
1840, be paid by the defendant Nathan Foscue, who may charge 
the same against the estate of the said lunatic in his hands as 
her guardian, and there must be a further inquiry as to the 
profits of the slave since September, 1840, up to the time at 
which he may be delivered to the plaintiff. There cannot at  
present be a decree for the payment of the sum found to be due 
from the estate of Simon Foscue the younger, namcly, $243.80, 
with interest on $140 from September, 1840, because i t  does 
not appear that there are assets of his estate to answer the same. 
for they are not admitted nor found by the master. Rut unless 
the defendant John E. Foscue shall admit assets to a n m e r  that 
sum and the costs of this suit, the inquiry must also extend to 
that  point. 

PER CURIAM. Decreed and ordered accordingly. 

Ci ted:  Tay lor  c. Da~cson ,  56 N.  C., 94;  Peacock I * .  Harris ,  
85  N .  C., 151; Dail c. Jones, ib., 225;  Academy 7%. Bcink, 101 
N. C., 489. 

-- -- 

(327) 
I s  THF: MATTER OF MART BOBTICK ~sr, OTHERS. 

If n public officer can lie esoner,lted at all from hiq 1inhilit~- for 
nloneys helonqing to  indiritluals which come into his hands in t he  
courie of hi< official tluty. on t h e  ground t h a t  they hn re  been 
stolen from him, he certainly ca~ ino t  he so exonerated upon his 
own affidarit onl r  of the  fxct of ~ u c h  loss. 

THIS T ~ S  an appeal from an order made by his Honor, Peal= 
son, J. ,  at  Fall  Term, 1841, of RICHJIOSD Court of Equity. i n  
a case which thus appears upon the record: 
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Petition for sale of land coming on to be heard, John  Giles, 
esquire, attorney for the petitioner, nlored that the clerk and 
master be directed to distribute the inoneg arising from the sale 
of the land, which had been collected by the clerk and master. 
The order was so made. A f t e r ~ ~ a r d s ,  X r .  Giles stated to the 
court, in the presence of the clerk and master, that application 
had been duly made to the said clerk arid master for the nioney 
according to the abore order, and the clerk and ni:rster had paid 
orer  all, except the sun1 of about $400, v-hich had not been col- 
lected, and the sain of $160.65, ~vhich  the said clerk and master 
admitted he had collected. but refused to uav and :iccount for. 

L .  

alleging it had been stolen from him. 
These facts being admitted by the clerk and master, X r .  Giles 

niored for a rule upon the clerk and master. Erasnlus Lore. to 
shov cause why lie should not be ordered to pay orer the said 
sum of $16O.S5. The clerk and master, in ansner to the rule. 
filed an  affidavit setring forth that, after the said sum of $160.S3 
Tvas received by hinl as clerk and master, the same, ~ i i t l l -  
out any negligence or dcfault on his part, together n i t h  (32s) 
other sums of money belonging to the office and some of 
his own money, ~vas ,  on 20 March, 18-10. stole11 from out of a 
small trunk in his dn elling-liouse, wherc lie kept his oTrn money, 
together with the office niol~eg, and that he has nercr since been 
able to obtain restitution of the said $160.85, or the other officc 
money, or his ov711 money. Upon which grounds his attorney, 
Alexander Littlr,  insisted that  as clerk and master he v a s  not 
linblc. But the c m r t   as of opinion thst  he w:1s liable to 
account for all moneys received hg him as clerk and master. 
except 11-here the moneys lvere destroyed by the act of God or 
taken by the public enemies of the country. I t  v a s  therefore 
ordered by the court that the said Erawlus  Lore, clerk and 
master as aforesaid,. pay o m r  to the parties entitled the sum of 
$160.85. From ~vhlc11 order the said Erasmus prayed for and 
obtained an appeal to the Supreme Court. 

S o  counsel appeared in this Court for either party. 

RTFFIK, C. J, As the case does not require it,  the Court is 
unwilling to lay don-n a rule as to the care and diligence a public 
officer should use in the keeping of the moneys helonginq to 
individuals ~vhich  come to his hands in a course of official duty. 
For,  supposing that  he map  be rscused, though he lose them, 
not bp the act of God or the public enernie., but by robb~r -  or 
secret theft, yet, r e ry  clearly, the circumstances to sholv that 
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the fact did not occur by culpable negligence ought distinctl>- to 
be stated and established by competent eridence. Here there is 
neither such a statement nor eridence from a competerit source. 
The party himself cannot, by his own oath, protect himself from 
liability for the sun1 which he receired in the cause. This is 
not a proceeding for a contenlpt by way of imposing a peualt>- 
or punishment. in which the officer tenders himself to purge the 

contempt on oath ;  but it is an order simply to pa7 orer 
(329)  money receired by him, and he wishes to he adjudged 

not liable for it on his 0~7.11 eridence only. TVe must say 
also, that if he could be heard, his statement is too meager to 
satisfy the Court. H e  says, it is true, that the loss v a s  "with- 
out ang negligenc~ or rtefsnlt on his !:art," ?ht  that is  :] p h t  
about which persons mag differ r e ry  materially. I t  does not 
appear whether the alleged theft was in the day or night ; when 
the party and his fa mil^ were at or from home; in  v h a t  part  
of the house the trunk was, whether exposed or in a private 
place, or whether suspicion has fallen on ally person in partic- 
ular, or xvhether that person n a s  or was not one of the party's 
household, and had given cause for suspicion as to his or her 
integrity. I11 fine, the clerk and master asks to be exoncrated 
upon his o x n  judgment of due diligence, xvithout affording to 
the court anp means of forming a judgment upon that  point for 
themselres. 

We we, therefore, 110 reason why the master should not remain 
liable for the sun1 of money which is the subject of the motion, 
and think his Honor was right in ordering him to paTT it. This 
opinion  dl accordingly be certified to the Court of Equity, that  
the matter may be there further proceeded in. 

PER CURIAJI. Ordered accordingly. 

BESSETT HESTER. AD~\IIKISTRATOR. ETC.. 7.. IlAJIILTOS HEPTER 
A S D  OTHERS, 

1. A hring n I I I ~  of Inrge fortune. and Iinvin~ :~hont seventy nephen-s 
:~ntl nieces, the cl~ililrei~ of eight I~rotl~ers :1nd sisters, after 11ro- 
riding for his wife rind nialriilg some sinnll clevisrs and Iwquests. 
beqnentliecl :as follon-s : "Item. My will is. after the cleat11 of my 
wife and the nrgroes given ller 11e taken out, that all tlie rest of 
illy negroer. rtc. (here mentioni~lg tlie residue of his estate). be 
sold. and a11 t l ~ c  Imi~rls. etc.. nntl out of the proceeds wising 
therefrom 111y will is thnt I give £100 to illy brothers' and sisters' 
children. to Iw e~lunlly iliviiletl n~noil:.st the cl~ilclren that are 
alive. I eseel~t (here t l ~ e  testator 1i;unes fire or six of his 
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~lrphe\rs) .  for they :we good for notliing." Tlie rrsiclue of his 
e\tnte, "if there be nnj o!erp!us," is left to his brother Fri~i~ciq 
Hester's children : Hcltl,  that tliis was not :I legacy of £100 to 
each of the gr :~ndch~ldre~i  or to  each stock of the g r ;~ndc l~~ldre~l .  
I ~ n t  that  each yr:lndchilcl \ras e n t ~ t l t ~ l  to only :1n equ:ll share of 
tlie one sum of £100. 

2. Estraneous evidence as to the ainount of the testator's estate nnil 
the number of his legnters, ul)on :I question of mere construc- 
tion. cannot change th r  ol)er:~tioii of legtltory words \rliich hare 
:I clear arid precise ~~iraning.  

3. Extrtlneous circunlstnncrs, wlien atlmissible. are to be receirrcl 
wit11 estreine c:untioii, for the 'onstruction of every instrun~ent 
is yenernIly to be estnblislied upon \rlitlt is to he found ill tlie 
instrument itself. 

4. Collateral evidence is not permitted to introduce an intention into 
the will which, \ritli the aid of tli:it collateral eridence, the will 
does not express. 

5. Sor  can nn express :uml unrquirocal dis1)osition of property, in 
one clause of :I \rill, be coiltrolled by :lily inference, from the 
rontext. of :I l)rol)able oversight or mist;ulre of tlie testator in 
t11:ut disposition. His ~i~eaning.  o n c ~  explicitly declared, cannot 
11e c11;uiged by : ~ n y  inference of :I iliffere~lt n~e:uning, unless such 
iilferei~ce be necessary :lnd beyond doubt. 

6. A IRquest by a11 uncle to his niece becon~es lapsed by the dtlntl~ of 
the niece in the lifetime of the trst:itor. :lnd does not go to a 
surriring c.l!il(l of suc11 niece, under the act (Rev. St.. ch. 122, 
sec. IS ) ,  wliicl~ only n1)plies to the wse  of n legacy fronl a 11arent 
to his child. 

7. A bequest "to soine pro~nising young man of good talents and of 
the Baptist ortler, to he selected by my executors," is roid be- 
cause of its indefiniteness. Tliere is no person \rho can claim it. 

8. Where a testator gives power to his executors to sell land, and no 
esecutors arc  n;imed in tlie  ill. tlie administrntor with the 
will annexed niny exercise this power, under a Draper construc- 
tion of our act of Assembly. (Iier. St., ch. 46, see. 34.) 

THIS cause was  t ransmit ted b y  consent f r o m  Gnax- (331) 
VILLE Court  of Equity,  a t  F a l l  Term, 1842, to the Su- 
preme Court.  

T h e  bill was filed by  the plaintiff, as  administrator  with the  
will annexed of Benjamin  Hester ,  deceased, to  obtain the advice 
a n d  direction of the  court in the  execution of his t rust  a s  such 
administrator,  a n d  the  several claimants under t h e  mill were 
made  part ies  defendants. T h e  following is a copy of the  will, 
which h a d  been duly admitted to probate a s  a will both of real  
a n d  personal property, at- Sep te~nber  Tcrin, 1839, of Granr i l l e  , 
County Court,  when the  plaintiff was appointed and  qualified 
a s  administrator  with the will annexed: 
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HESTER 1.. HESTER. 

GRAXTILLE COUSTP-Sorth Carolina. 
I, Belljamin Hebter, being in a low state of health of boda, 

but in perfect state of mind, do make, constitute and ordain this 
1117 last d . l  and testament; and knowing that  it is appointed 
once for man to die, and in the first place I recomn~end 111)- body 
to the earth and my soul to Almighty God ~ h o  gare it. to be 
buried in a Christian manner;  and as it has pleased God to 
bless me ~ v i t h  some ~vorldly property, I gire and dispose of the 
same in the f o l l o ~ ~ i n g  manner and form, to r i t :  I give to my 
beloved wife, N a r y  Dyer Hester, during her natural life or  
widowhood, all ma  property, real and personal, stock, etc., dur- 
ing her natural life, and $500 in silver, to be delivered her on 
inrentorying nly property-my other money on hand to be put 
out in sure hands a t  interest, until after the death of 1117 wife, 
and then to dispose of it as I hereafter direct. I a lw give to 
my n i f e  tn~el re  negroes, at her death to do ~ i ~ i t l i  and dispose of 
a<  she may think proper-six males and six  female^, out of 
ETarmali and Anlie's family-and if my wife sliould think a t  
all>- time that the property is burdensonle to her, she (.an, n i t h  
the consent of niy executors, sell any part  she may choo.e, and 

put the money to interest vhile m r  x ~ i f c  lives. I also 
(332) gire to Robert Hcster the land and plantation bought of 

TTTillianl Shore and viife, TI-ith the area of land, to line 
nu1 b>- Joseph Taylor and myself, joining Colonel Ridley's line 
and Hcster's across the Rcady Branch. I also pire to Francis 
IIester, son of Francis, all that  tract from Jackson's line to Rid- 
ley's plantation down to the line Bob Hester's, after death of 
wife. I g i w  to Benjamin Currin the tract of land whereon he 
iiow lire., say, 200 acres. I also give to Alfred I-Ieqter, after 
death of xvife, that tract of land called Honard's  whereon he 
nnn- lives. I also gire TT7illiam Hester, son of Francis. 200 
acres of land lying on Bennett's Creek, adjoining the lands of 
George Knott aud John Hunt .  I also lend to S a u c ~  Huddle- 
ston one neg~-o girl named 3Iary, during her natural life-after 
hcr death I g i w  to heirs of her natural  body the said X a r y  and 
her increase forever. I t em:  I gire to the Baptist Societv the 
mceting-housc and one acre of land and the p r i d e p e  of the 
spring. so long as it is kept up for house of ~rorship ,  and no 
longer. I t em:  My Trill is, after the death of wife and the 
llegroes giren her be taken out, that all the rest of my negroes 
be sold, and all my stock of horses, cattle, sheep and hogs, my 
houseliold and kitchen furniture, and also all my land that I 
 ha^ e not giren away, and all my bonds and money on hand, and 
out of the proceeds arising therefrom n l ~  d l  is that  I give f 100 
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to lily brothers' and sisters' children, to be equally dirided 
aiiiongst the children tliat are alive. I except John Hester, 
J e r e i ~ ~ i a h  Hcster and B c ~ ~ j a i i i i r ~  Hester, sol~s, and Patrick 
O'Briant arid John Bats, of Zacliariah Hester, for thev are good 
for nothing, and I give the111 five shillings each-after this done 
if there are fmids left, niy d l  is that $500 be raised and given 
to some promising young nian of good talerits and of the Baptist 
order, at the discrt~tion of my executors. This being dove and 
my  just debts being paid, and there being an orcrplus left, in- 
will is that it be equally divided a ~ ~ i o i ~ g s t  iny brother Francis 
1Iester7s 'children. This being done, and after the dcatli of illy 
wife, my will is tliat I I I ~  old mail Slladrach be set frec. 

Iriterlined before assigned. 
Signed, sealed and deliwred in the presence of us. 

( 1 

( N o  signature a t  the foot of the will nor subscribing nit-  
nesses. ) 

Itcni. 1 also gire to I I I ~  beloved wife orw-half of lily (333) 
l~onsehold goods and fun~ i tu re ,  to do with axid dispose 
of as she limy think proper. I also give $100 of nly funds ill 
hand to, Williani B. Worrel; also i i ~ y  will is to gire to 'I'liomas 
Crocker $100; also my will is to give Brother IIuggins, of War- 
ren County, $100, to be paid therii as soon as rliy will is proven 
arid they qualify. I also gire to Kancy Thornasoil one bond of 
eighty-odd dollars, to her and her heirs; I also give to ElizabPth 
Parhani one bond of $60. After this being done, I want all 
lily bonds collected, and illy funds or1 hand, and put out at 
interest during nzg wife's lifetime, and then to be distributed as 
hereto directed. My will is that  as there are sonle of niy 
brothcrs' heirs owing rne, and I hare  their notes, I wish that to 
be taken out of their ratable part  of the S100, and then make 
tlie division, counting these notes as so much of tlieir part. I 
also give to Francis Gordon my  old Poll mare, now in foal. I . 
also gire to Alfred Hayes my one-eyed filly. 

(Neither signed nor witnessed.) 

I t  appeared that the testator was a man of large estate, arid 
that his nephews and nieces, the childreli of eight brollicrs arid 
sisters, aniounted in nuniber to about seventy. I t  also aplwared 
that  the notes, nientioned in the latter part of the codicil as due 
to the testator from some of his brothers' childrcii, mc3re of nnich 
greater aniount than their ratable share of f100. 

The doubts arising upon the construction of this will and the 
questions submitted to tlie court for their adricc are stated in 
the opinion delivered in this Court. 



IS T H E  SUPRElIE (:OURT. 137 

l l udger ,  lTTudtlell and I d e l l  for the residuary legatee*. 
11'. 11. Huyzcuod,  Jr . ,  for the other nephens a ~ ~ d  illecci. 

Gas~oa. J. The most iiliportant ql~estioil arising u l~on  the 
interpretatloll of this exceedingly i i n~~cr fcc t  and almost uni11- 

telligihle n ill is thcl con,tructioll of the beque~t  of "f 100 
(334) to the testator's brothers' m ~ d  .iiter-' c l i i ldr r~~."  Tlircc 

constructio~ls are prc,erited to uq: the fir-t, illat it i i  a 
gift of f 100 to each of the,e childrci~ ; tlie >ecoi~d, thar it is a 
gift of f 100 to each farnil! ~f childre11 of a brother or sister; 
and the third, that it  is u gift of o11c f 100 to tlie testator's 
nephen-s and nieces. equall-  to be dil idtd betncwi thcin. Tlie 
testator. n-ho is admitted to ha l e  herll a lllarl of large fortune. 
corilinences his d l  by rnakmg a 11rol isioii for his nife.  H e  
g i ~ r s  to her absolutely t n e l ~ e  s l a ~  es, and $300 in silver, and tllc 
beneficial uqe of all his otlier property, real and personal, for 
life. Theri, after making wiiie .~wr i f i r  d r r i v s  of land arid a 
spwific. beq~iest to Sarlcy Huddlc~toli  of 3 licgro girl for life. 
and after her death to the l i c ~ r i  of h ~ ~ r  body, he tl11li expresses 
himself: "Item. X y  d l  i.. aftcr the cleat11 nf n i  nifc,  and tllp 
negroes gil en her be taken out, that all thc rest of mr- ~iegroes 
be <old, and all i u ~  stock of horic-, mttle, sheep :nid hogs. nly 
honsehold and kitchen funiiturc, and also all inv land tliat T 
ha le  not gixeii away, and all i l l r  bond> and riiouey 011 hand, and 
out of the proceeds ar iqng tllerefrolil nlv d l  ia that  I pi\-e 
f 100 to my brothers' and sister?' children, to be equall! dirided 
amongst the children that  are al irr .  T except /hr rc  tlic testator 
names five or six]. for the! arc good for nothinn. Af t r r  this 
is done, if there are funds left. iiir- will is that $5OO hc raised 
and gil en to some promising v o l q  111im of good talents and of 
the Baptist order, at the discretion of 111:- rxecutors. Tlliq being 
done and mv juqt debts paid, an(! there be :in overplus left, rnr 
n i l l  is that it  be equally dil idtd amongst my brother Francis 
Hester's children. This being done, and after the death of my 
wife, riiv n i l l  is that nlv old iilari Shadiach be set free." To 
this v i l l  is subjoined a codicil. n-lierein, after gir ing to his n i fe  
the half of his household good. and furniture absolutelv, and a 
fen other bequests to  hi^ friends. he proceeds thus:  "After thic 
being done, I nan t  all in\- bond.. collected and mv fluilds on 
hand, and put out a t  iritcrest during my TI-ife's lifetime. and 
then to he distributed as hewto directed. AIT-  d l  is that as 

there are some of lily  brother^' heirs oning me, slid 1 hare  
(333) their note%. 1 niqh that to he take11 out of thcir ratable 

part of tlie f 100, and t1ie~l make tlie diviqion, counting 
tliese iiotes as qo 11n1c.h of their part.'' The testator left sur- 
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v i ~  ing  h im about .el cnty n e p h e - ~ s  a n d  nieces, being the rllildre11 
re~pec t ive ly  of his eight brotlieri a n d  sisters. T h e  lurid out of 
n h i c h  tlie legaq-  to theqc children ib dircctcd to he paid is nnipl7- 
sufficient fo r  thc l ) n ~ - l ~ ~ c n t  to each of x100. Some of t h ~  note% 
referred to 111 the codicil as  beiirp due to the tc i ta tor  iron1 -onrr. 
of hls brothers' heirs a r e  f o r  i l~ucl l  larger  sunk< tlinil the lj1tt3n(e 
of the  f 160 n-11lch they nould  be entitlcd to r e w i w  if il l t  El00 
is to  be t l i ~ i d c d  per i t r p ~ t c c  among al l  the chiltlrcw ot  tllc tr-ta- 
tor's brothers and sister<. 

K a i ~  ing all  objectio11s to the adnlissihillty of e s t ? x i ~ (  o11+ 1 \ i- 
deiice a s  to tllc amount of the f u n d  a n d  tlie ilumbcr oi tlw 1 ~ s ~ -  
tees. upon a quwtion of mere c ~ ~ ~ ~ t r u c t i o n .  i t  c:~nnot he douljtcd 
but t h a t  such evidence never call change the operatloll of l e u -  
tory 71-ords which have a clear a n d  precise meanill:. T h e  d l  
is the laxv which the tcst:rtor i q  lwrnzitted to  m a k r  f o r  the dispo- 
sition of his property. H e  must be presunwd to iuidcrqtand hi; 
ox-n meaning, mid 11-here he does speak unambiguously tlloqc 
whose du ty  it  is to execute th i i  his l aw must ~~rrder+:And h im to 
mean n h a t  1 1 ~  has said. I t  i q  the intcntioll nl l ich the n ill e\- 
presses tha t  the  Ian, carries into effcct, a d  collateral eridence 
is not permitted to introduce a n  intention iiito the  ni l1  \~l i ic l l .  
m~ith t h e  a id  of tha t  collateral eridence. t h ~  n ill doe< not e\prt'iq. 
L%dmitting, too, as  v e  certainly do admit ,  t l ~ t  In col is t lvi i~z stir 

clause of a x ~ i l l  x7e a re  not only a t  liberty. bnt a r e  boimd. to 
take into consideration c rc ry  other p a r t  of i t ,  to see if wniething 
be not there found nhicl l  either d i rcc t l -  or h- phi11 i~rfereirc~e 
qualifies o r  explains the sense of the cl:n~-r to be conqtrwd,  ye+ 
we hold i t  to hc undoubted  la^^ tha t  a n  exprc-3 and  ~uiequi~-ora l  
disposition of property cannot be controlled by a n v  i n f c r v r r  
f rom the  context of a probable o r e r s i ~ h t  or mi+t:llre of tile tcs- 
ta tor  i n  tha t  disposition. H i s  l,leaning, ollce esplicitl- declared. 
cannot be c l~anped  by :my inference of a difkrel i t  n l ( w n i n ~ ,  1111- 

less such inference be necessa1.J a n d  bcl-ond doubt. Tt ir  not 
pretended tha t  by a n  adi~crencc~ to t h ~ v  rulcs court5 11-111 a v e r -  
t a in  i n  e\ e ry  c a w  what  a testator actually docs i w a i l ;  but they 
arc  cl~cmcd. upon tlie nhole.  r111e' he-t calculated f n ~  a?- 
c e r t n i l i i n ~  the meaniiig of tcr ta toi~i ,  and there 1.; 110 (4:36') 
mediiutr b r t ~ r e c n  ndl~ert i lcc  to the  c.tnbli.;hed r u l v  of 
interpretation and  the a rb i t ra ry  diqcretion of judge.. 

SOIT, the  disposition to bc con: tn~ed is por sc arid t o  a certain 
extent perfectly c\l)lici+. "Out of the procecds < ~ ~ . i \ i n o .  tliere- 
from, my d l  is  that  1 gire  f l O O  to r l l r .  brother.' and qiitc.1.' 
cllildren, to be rquallv dir idcd :mlolie;t the c.llilillcii t l i :~t a r c  
alixe." Upon this there is nothinq lcft fo r  con.trnctioii, unlws 
i t  be. n l ia t  i~ the time r e f e r r d  to a t  ~ v h i c h  the rliildren, ninonqst 
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whom the division is to be made, should be alirc. F ix  that time 
when you mag-at the death of the testator or  a t  the time of the 
division-so as to determine which of these children are meant, 
and then the language is as precise as any that  conld be used 
The sum giwri is f 100. I t  is giren to the children of the testa- 
tor's brothers and sisters, and the sum so given is to be equally 
dirided betueen those children alire at a particular time. The 
aiilouilt of the gift, the persons to whom i t  is given, and the 
iuanner in which thesc persons shall divide the thing giren, arcJ 
all stated. Every one of the children of his brothers and sis- 
ters, except those exprrssly excluded bv the will, or who shall 
not be alive at the time prrscribed by tlie testator, is to hare  an 
equal part with erery other child in thc division of this sum of 

100, and no other interpretation can be adopted without doing 
riolence to the language here used. There is no other part of 
the will which furnishes a necessary inference of an orersight 
or mistake of the testator in the language used. I n  the codicil, 
taking notice that somc of his brothers' cl~ildren owe him, he 
directs that the arnount of their debts shall be deducted "out of 
their ratable part of the $100,'' and the debts to be deducted 
exceed their ratable part of $100, if no more than that sun1 is 
given to all of thclii collectively. IIrncc it is infcrred that a 
greater legacy is give11 to each than the amount of his debt, 
because a larger debt callnot be deducted from a sinaller legacy. 

Tf the clause to be construed were really ambiguous this argu- 
ment might br entitled to much weight; but it is much 

(337) easier and safer to give to tlie codicil an explanation 
which shall reconcile it to the plain text of the nil1 than 

it is to overrule that plain text by a rigid adherence to the letter 
of the codicil. A direction that the testator's debtors, who are r 

also his legatees, shall deduct their debts when tliev rcceirr their 
legacies, is fully satisfied, wlien tlie first exceed the latter, bv a 
deduction of them p7.o rcrtcr. Rut the codicil furi~ishes, if it had 
been wanted, a coilclusirr n r g u i ~ ~ c r ~ t  against the first and most 
enlarged construction contended for, for it directs that the sums 
to be deducted from the legacies to his brothers' and sisters' 
children shall be deducted from their r a t a h l ~  shnre of t h e  f 700. 
So that without doing riolence to the codicil, as well as to the 
primary gift in the will, it  must be held that  no child of a 
brother or sister was to take more than a ratable part  of that 
Sll l l l  

When we take into consideration the extraneous circumstances 
relied upon, and these when admissible are to b- receiwd with 
ex.treme caution (for certainly the construction of erery instni- 
111ent is generally to be cstablished upon what is to be foui~d ill 



the instrument itself). it does iiideed appear most extraordinary 
that the testator could h a l e  elitertained any doubt that so large 
a fund as he had provided might not prore adequate to the rais- 
ing thereout of a legacy of ~ 1 0 0 .  

I t  is so extraordinar- as to open an allnost unliinited field of 
conjecture how to account for it. One of these colijectures, and 
a highly plobahlc  one, is that there m7as an orersight or mistake 
of the testator in the amount of the legacy which he had g i ~  en. 
But it is 110sszb7e that he may h a w  been in error as to the I nlue 
of the fund provided, or hare  apprehended ihat the fund so 
provided might be great17 lessened by his debts. But be thii as 
it m a - ,  we cannot say that these extraordinary doubts fnrnisli 
an indubitable and necessary inference that he has giren a 
larger  sun^ than he did gire. I t  is ccrtairi that he gare hut 
f 100. I t  is impossible that TT-e can say, v i t h  all the raplanation 
which this collateral matter furnishes, that lie gare f 100 to r u t h  
of his brothers' and sistrrq' childrnl when he directed that 
sum to he clii~irlecl among thenl. and provided that such of (328) 
these children as ovcd hi111 s21011ld deduct these debts out 
of their ratablp part of this f100. S o r  can we declare that he 
has given £100 to each set of children as a familv, for his gift 
was of $100 to all of the children, without reference to families, 
and the division of this sun1 thus given to all is directed to bc 
made "equally among the children that are alive." There is no 
help for it. There is but the sun1 of fl0O giren, and this sum 
is to be dirided equally among the testator's nephews and nieces 
other than those excepted in the will, or who may not be alire 
at the time referred to. The true solution of all the difficulties 
in the case probably is that this in lp~rfec t  instruinent ought 
nerer to hare  been established as a xrill. I t  can scarcclv be 
doubted but that it was an unfinished sketch, which the supl~o.ed 
testator had been unable to complete to his satisfaction. and was 
not designed in its then crude. imperfect form to take efiect as 
i s  i l l  But it has bee11 established as a will, and TW arc bound 
to take it as it is, with all its imperfectio~is and absurdities, and 
applv in its constnlction the rules of 1 a ~ .  

I t  is admitted bv thc pleadings that the  idow ow of tlie testator 
dissented from the will and had her d o ~ j e r  mid distribntivc share 
of hi9 personal estate allotted to her as if he had d i d  intestate, 
and it is further agreed hv the parties that since the bill mas 
filed she has died. The time, therefore, has cc.rtainl7 arrivrd 

roceeds of the eatatc are to hc dispoqed of as tlw 
~ ~ % ~ o % a !  dirwfed. 

TITr are of opinion that all the specific l ~ ( ~ i / ~ r r s f , s  in tlir will niid 
all the pecu~iiary bflquesta, with tlie exception of the $100, :IT? 

245 
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given immediately, and are excepted from the general disposi- 
tion of the use of the testator's property to liis n i f e  for life. 
This is p la in l -  declared as to all of them, except the bequest by 
n a y  of loan to Salicy Huddleston, and after her death of a gift 
to the heirs of her body, of the ilegro girl Mary ;  aud n c  think 
this iiitcnt is manifested. though not expressly, in this bequest 
also. I t  is found among sereral derises nhere the testator takes 
special care to state that they shall be postpolled in enjoynlent 

to liis wife's death. The presumption fairlv nrices, n here 
(339) he is silent in this resped, he intends an innnediate gift. 

This constructiou supersedes the necessitr of inquiring 
what effect is produced upon these bequests b -  the vido\r's dis- 
sent from the prorision made for her hv the will. 

The direction by the testntccr that all hi? negroeq, 1)onds and 
other propel ty ]lot g i ~  en anar- i l~ould  be sold, and the proceeds, 
after payiiielit of his debts. ljc divided and disposcd of as in the 
xi-ill recited, evidentlv co~~tcliiplates a sale to be made by hi* 
extcutors. and tlierefore confers an authority on his esecnton to 
.ell the lands. S o  executors. ho~vever, were nomiliated, and 1-w 
ar r  uskcd n l i ~ t l ~ e r  this p o n w  call  bc exercised bv the adminis- 
trator with tlie d l  anricxed. I'reriouslg to the prorision wade 
in our Revised Statute.. ch. 4tj. scc. 31, it is r e r -  clear that all 
administrator n-ith tlir d l  anncxed could not exercise a pouer 
to sell lands conferred on txecutors. The statute of 31 Hcn. 
TITI., ch. 4, nhic11 nay tlie onl r  statute then in thiq State modi- 
fyiris tlic colimion law on the snbjcct, applied onlx- to the casp 
~ r h e r e  part of the executors r ~ f u s e d  and the others ncre nil l ing 
to execute the power. But the act in our Revised Statutes 
: in l l~ol i~es  t!:~ ad~l in is t raror  nit11 the if ill annexed to sell when 
all the executors dip or refuse to take oli tlieni the adrniaistra- 
tion. The case of all administration with the d l  annexed 
xliere no executors ~ w r e  nl,ljointed is not witliin tlie letter of the 
act. But as it comes nithill the spirit of tlic act, arid as the act 
is olrc of a remrdial character, n-c are of opinion tliilt the case 
is embraced xritliin its l~urrien-.  But unless there hc a necessity 
for thc sale of the land-or e~ en of the negroes and other prop- 
erty-the plaintiff ought not to icll, for  the ultrrior derisees and 
legatees hare  clccted to take tlic,property in kind. Their an- 
sners are explicit to that effect. 

Elizabeth Xorris, one of the children of the testator's brother 
Francis, died in the testator's lifetime, leal ing a child. I t  is 
clear that this child can claim nothing under a bequest of lier 
mother. Admitting that if Elizabeth JIorris had snrrired the 
teqtntor she n-ould hare  taken a vested interesr in an undirided 
part of the bequest of the f l O O  (a  point on which xve express 



3. C.] DECEMBER TERM,  1842. 

no opinioli). her legilcy lapied by lier dying lseforc the 
testator; aud our act which declwrcs that a deriqe or he- (340) 
quest to a cliild shall in the ewnt  of such child's death 
before the t e ~ t a t o r  take cfiect and 7 est ill the issue of such child. 
applies only where the devise or bequest is made by a parent. 

The direction asked of us, n-liether the children who take the 
legacy of flO0 are required to be d i r e  at the death of the testa- 
tor or  at the death of the x-ido\v, is not s h o ~ m  to he practically 
necessary. S o  facts are stated which raise the question, and i t  
is not proper that we should answer judicially to h~pothet ica l  
inquiries. . 

The legacy of $500 to "some pronlising y m n g  marl of good 
talents and of the Baptist order. to be selected by the testator's 
executor," is void because of its indefiniteness. There is no per- 
son who can claim it. P o s s i b l ~  it might be i~ctenclpd as a dona- 
tion for a charitable usc. which, had it been clistinctly expressed, 
might have enabled the Court to give it effect. But if so, unfor- 
tunately this intent does not appear. 

PER CURIAI\I. Decreed accordingly. 

C i t e d :  Cricsman c. Criss imn.  27 S. C. ,  501; XcCork le  c .  
a 

Sherri l l ,  41 x. C., 1 7 6 ;  Farilmult z3. T r r ~ l o ~ ,  58 S. C.. 222; 
T h o m a s  1 % .  Lines, 83  N. C., 197; Gay I . .  Grant ,  101 S. C., 221. 

1. When n c8l~nttrl is y i ~ e n  in ~ . r~i~:~in t l r r .  the tissrnt of the rsecutor 
to the pnrticnlnr ~st : l te  is ori1in:lrily c8onstrued to be a11 assent to 
the zift in rri~i:li~ldci~. Rut tlit,re is 110 douht thnt the assent to 
the former m;iy Iw so  i~ixrlifietl : I S ' I I O ~  to estrnd to the lattw. 

2. TT'herc s ln~es  ; I I Y  tli~.rctt>tl 11y n trut;rtor to hr Irft with his wife 
ilntil out of t l l i b  ~~rofits ;I c?rt;rin tleht is pnitl. :1nd then to yo to 
his e11iltlre11. ;rntl t l ~ r  c'~ri.ntt~r l~er~nits  the \rife to hold the nc- 
groes. 11ut clws not :rssent tn tlie legacy. lie is res1)onsihle to the 
c.liiltlrcll. i n  tlcf;~nlt of t l ~ e  \rife. for the liire am1 1)rofits of snch 
s l : ~ ~ c s  hctn-ren t l i ~  11eriotl wlirn the deht wns paid off xnd the 
tinic of tlie tlelirt~ry of tlie sl:~rcs to tlie children. h 

THIS cause was transmitted by consent from JOHA-?TOY Court 
of Equity, at Spring Term. 1842. to the Supreme Court. 

The facts of the case are stated in the opinion delivered in 
this Court. 
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IT'. H. ITayzc,oocl for plaintiff. 
l luclyer and J. H. Rryun for defendants. 

Rr FFIS, (2. J. Jacob Stererls inade his will and died iir 1329. 
Hc appointed the defendant Houlder executor, and by his d l  
gave to his n i fe  for her life certain lands, seven slaves, seven 
head of horses, all his stock of cattle, hogs and slieep, his crop 
of every kind, working tools arid plantation utensils and carts;  
and, at her death, the land and negroes over to c e r t a i ~ ~  of his 
children, aiid the otlier property, after legacies of a few specific 
articles, to be equally divided aillong his six children. The tes- 

tator then gare to each of his six cl~ildrell particular lands 
(342) and negroes, among nhich gifts were devises of t ~ r o  tract> 

of land to his daughter Joaima and a bequest of sere11 
negroes by name, arid a horse. 

The testator owed debts to the a ~ ~ ~ o u n t  of about $2,000, among 
n hich n as a debt of $1,000 due to Thomas Rice ; and bv his d l  
he directed that all his property of every description should stay 
iir tlir possession of his r i f e  until she could raise money and pay 
that debt to Rice. 

After probate, the executor delivered tlie negroes, twenty-three 
in iiuinber, to Nrs .  Stevens, and also the otlier perishable chat- 
tels specifically bequeathed to her, TI-hich are found to hare then 
bem of t l ~ e  la lue  of $1,600; aud at tlic foot of au itlreutory 
thereof he took her receipt for the articles, arid added as fol- 
lows : "To be returned to tlie said executor whenever called for. 
to pav debts or diride amoi~g tlie heirs, agreeable to tlie said 
deceased's last will and testanient." l f t e r  appls-ing the nndis- 
posed snrplns of the estate to the pavment of the testator's debts, 
other t l ~ a ~ l  that to Rice, tliere was a balance of t l~ein unpaid, and 
the executor received from the widow part of tlie perishable 
property, which he had before delirered to her. and sold it for 
the su111 of $14O.i01L, ~ ~ l l i c h  lie applied ill discharge of the debts. 
Of tlie residue of that propert7 Mrs. Stwens sold a part, to tlic 
value of $373.98, which slic applied in 1)aynient of the debt to 
Rice, aiid she vet has a part thereof, to the value of $74.90; and 
the rc~~iair ider has been coilsuriled or perished. 

The present plaintiff married tlie dauqhter Joai111a. n ho died 
ill 1836, learing nil 0111- child of the marriage; and the plaintiff 
tookaadruinistration of her estate. 

The bill was filed in 1838, against the executor, the nidon- and 
the other childrei~, aild alleges that tlie debt to Iiicc had bwn 
long hrfore paid, or ought to h a w  been, out of the profits of 
thc estates left in the management of the widov for that pur- 
pose; that she had surrendered to the otlier cliildrell the lands 
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and negrocs g i r m  to them respecti~ely, and retailled those to 
which the plaintiff is entitled, so as to throw an mlduc propor- 
tion of that dtbt on the plaintiff; and it pra!-i an accou~rt 
of the principal and illtcrest of the debt, the paynients (343) 
on it, and the profits of tlie propertr :  and that the e w c w  
tor lliar a swl t  to the legacies to thr  plaintiff's in te~tnte ,  and he 
and tllc vidon- compelled to deliver ~~ossession of tlic, ncqroes 
and land, and pay to liim any wrplus of profits orcr and ahox, c 
his fa i r  proportion of the Rlce debt, if such surplui he found- 
he, the plaintiff, offering to pay his proportion of the debt. if 
anytliing be still due tliercwli. 

The defendants answered, alld after the cause had breu sollie 
time pending a decree v a s  cntcrcd hr consrrlt, undrr xi-liich the 
slaves and land giren to the plnintiff's wife were delirered to 
him on 2 5  M a - ,  18-11 ; and all inquiry ~ v a s  directrd into a great 
many points respectirig the ~ a l u e s  of the several gifts to the 
widow and children respectirclr, the arnou~lts paid o11 the debt 
to Rice and when it was paid, arid the profits of thc wtateq made 
or that might reasonablv have been made, the apl>lication therc- 
of and the administration of the executor, and othrr points. 
The master niade a report on most of them. and exceptions m r e  
taken on both sides. Rut it is unnecessarv to go throuql! them. 
or do more than adrert to them generally, b r  sar-ing thnt t h ~  
plaintiff ultiinatelr waived the whole benefit of the inquiry, 
excepting o11ly for the hires of the slaves retained by the widow, 
from the time of the payment in full of the debt to Rice, thu5 
giving up even the rentq of the lands. That  debt the master 
finds was paid on 27 Februarv, 1834, by applving thereto the 
befow-nlentioned sum of $373.98, received by Xrs .  Stevens for 
perishable propertr  sold bv her, and bv the procceds of cropq 
made on the plantations and hires of lieproes before that t ime; 
and to that part of the report there is no exception. 

To that extent there can bc no objection to the decree for the 
plaintiff against Mrs. Sterens. I t  m a r  hr that she Tvaq not 
obliged to scll aim part of the property left to her for life for 
the puxpose of aiding in tllr pavment of the dcbt. Brit as 91ie 
chose to do so, and thereby deprired tlie children, 71-lio mrc .  enti- 
tled to i t  after her rleath, of all chance of succeeding to it, and 
applied the proreeds to this particular dcbt, i t  must be 
taken as an agreeiilcnt on hcr part to g i w  UI) 11or life (3.24) 
interest and a17plv qo nnwh of the capital. ill whicli ail 
were interested. for thr  payli~eilt of this charge upon thr ~vhole 
estate. From the time the dcbt ~ a q  paid the childrcn werc 
entitled to their land and negroes, for ther  Trere only lcft ~\-itll 
her as long as they should be needed to raise nioney to meet that  
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demand; and therefore she ought to pay hire for the plaintiff's 
s l a ~ e s  from 27 February, 1834, until 25 May, 1841. The amount 
of that hire tlie Court callnot ascertain on this report, in r h i c h  
the master finds "the hire from the death of the testator to 25 
3Jay, 1841," to be $521. I t  must therefore be referred back for 
a report as to what part  tllcreof is due for the particular period 
after the p a p e n t  of the debt to Rice. 

For  the sum that may be thus found due from Nrs .  Stevens 
the plaintiff asks that the defendant Houlder should be declared 
to be also liable. And the Court is of opinion that he must be 
so held. I n  his answer he insiqts that  it was his duty to pernlit 
the ~ v i d o ~ v  to take possession of tlie property, the will so ex- 
pressly directing, and that he had nothin9 further to do with 
it, and could not dispossess her and delirer the negroes to the 
plaintiff, but that he must look to the widow. MTithout deter- 
mining the extent of the executor's duty in securing the interest 
of the children in this case, and whether i t  would be suflicient 
for him that he had assented to the legacies, including that to 
thc children as nell as that to the widow, we think here that he 
is liable because he never did assent to the legacies to the chil- 
dren, but expressly retained his don~inion over the property. 
T17hen ? cliattel is giren in remainder the assent to the particnlar 
estate 1s ordinarily construed to be an assent to the gift in re- 
mainrlcr. Rut thew i q  110 doubt that t l lp  a ~ w n t  to t h ~  fo r~ue r  
may be so qualified as not to extend to the latter. 111 this case, 
indeed, the executor assented to neither legacy, but nlerely parted 
with the possession to the widow as his bailee, taking her engage- 
ment to rcturn the articles to  him whenerer reauired for the 
purpose of pa!illg debts or for  that cf delirering to th? chi;- 

dren. The children could not, therefore, recorer their 
1345) slares except through the executor, and as he retained 

the powers of an executor and a control 01-er the property, 
he was in dutv bound to take steps to ascertain ~vhen  the dcbt to 
Rice  as discharged, and thereupon delirer to the children their 
legacies. I f ,  therefore, Xrs.  Stereils ahould not be able to dis- 
charge thc sun1 that may be decreed against her for the,hire of 
the negroes, the executor must make it good; and they must, of 
course, pay the costs of this suit. 

PER CLRIA~ZI. Decreed accordingly. 
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(346) 
JOSIAII  KOREIITS asli asoTIIER v. TTILLIAAI GREES AND 

A S O l H I - X .  EXECUTORS, LTC. 

TT711ere :r teht:rtor 11erlue;rtlied crr ta i~l  negroez: to be hired out during 
the life of Ai ::ud t1it.i~ n-:rgrs 1):1iil to hi111 at the discretion of his 
executors. :mil after A's tlccease the negroes were to be the prop- 
erty of A's d:~ngliter I:. wllo \\-:?r :rlso to Ile wititled to nnr unes- 
~~encled 1)nl:rnc.e of tlle hires : Hc7t7. that otlc to \\-horn both -4 and 
the 11usb:llid of I3 h:ld for a 1-::luable vo~~sicleration assigned all 
their ilitrrwt in the said legacy \ws entitled to demand from the 
esec.ntors t l ~  possession of .the slaves and \\-11:1te\-cr might re- 
111;lin u~t:~pyropriated of tlieir hires. 

THIS cause Tvas transmitted h p  consent, f r o m  the  Court of 
Equi tp  of R ~ C K I K G H A A ~ ,  a t  F a l l  Tcrnl,  1S42, to the  Snpreme 
Court.  

The  facts  a re  stated i n  the opinion delirered it1 this C',~iirt. 

J .  T. Xore l le i rd  f o r  plaintiffs. 
S o  counsel f o r  defendants. 

DAXIEL, J. T h e  plaintiffs i n  their  bill state tha t  fo r  n I alu- 
able consideration they a l e  the assignees of a legacy i n  certain 
s l a ~ e s ,  their  increasr, rents aud hires, g i r r n  by  thc last n ill and  
testanleiit of Lucy Hapnes  to Wil l iam Noblili and  his daughter 
Lucy H. Nablin. T h e  bequcst i n  the  said d l  is i n  the follow- 
ing  words:  "Nv t x o  neeroes 11Iilly a n d  J a m e s  I p i ~ e  s n d  bc- 
queath to nip great-grmlddaughter Lucy I-Inynes Xohlin,  daugh- 
t e r  of TTilliam S o b l i u ,  11ly grandson. But  111p \I i l l  axid lilean- 
ing  is  that  the t n o  above-named ncgroes be hired out during the 
na tura l  life of my g r a n d m l  Tl'illia~n Sobl in ,  :nrd their  wages 
paid to him o t  f 1 1 ~  d , v ~ ~ ~ f i o ~ ~  o f  u l y  ( I 7 L  ~ i t o , s .  A l ~ ~ d  a t  h i t  
decease fo r  thc abore-~ramcd ~iegroes to b i~  tllc prolicrt- (347) 
of his daughter Lucy H a p e s  Kohlin ; ;ind a l w ,  if t h r c  
bc any  par t  of the wages of the aforesaid tivo negroes l,i.-nninit~g; 
in illy esrcntors'  l m l d s  at  or af ter  the tleteaqe of the >,lid T i l -  
l iam Noblin, my d l  and  n l e m i ~ ~ g  is  that  i t  be carcfullv paid 
and delivered to hi.: daughter Lucy H a p c s  Soblin."  The  bill 
states tha t  t h r  defendants, as executors of the said test:ltlai-i, hold 
the  said slares and  their  mcrease a n d  Iiires; and  t h ~ t .  aitllouph 
t h e  plaintiffs h a w  dmianded the  said slares a n d  their  increase 
and  a n  account of tlieir liires, etc., still tlic defendants refuqc, etc. 

T h e  defendants i n  their  ansxer  adinit the legacy :lr stated i n  
their  bill. B u t  thev do not admit  the  assignment of tlle v m e  
to the plaintiffs bv  tlie lcKatees. They  state tha t  the hires of 
the  said ncgroes 1 ~ 1 c  been legallv a c c o u n t ~ d  f o r  lip to  1842. 

On csamiiling the proofs and  exhibits filed i n  tlie cause we 
231 
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are satisfied, and so declare, that  James Walker, who was a t  the 
time the husband of the legatee Lucy Haynes xoblin, and Wil- 
liam Xoblin, the other person interested in  the said legacy, did 
for a valuable consideration execute deeds of assignment to the 
plaintiffs for the slaves and their increase covered by tlie said 
legacy and all the rents and hires of the same. The said d-eds 
were executed on 10 December, 1841. The defendants are, as 
they truly say they are, but trustees of the fund. ,2nd we de- 
clare that  the cestuis que trust of the said entire fund were Wil- 
liam Soblin and Lucy Hapnes xoblin,  afterwards and now the 
wife of James Walker. The assignment, therefore, made by 
William Noblin and James Walker in right of his wife trans- 
ferred the entire trust fund to the plaintiffs. I t  therefore be- 
comes immaterial for us to inquire as to the extent of the discre- 
tionctry powers of the executors mentioned in the will in paying 
the profits to William Noblin for life. W e  now are of opinion 
that  the plaintiffs are entitled to a surrender of the said slaves 
and their increase, and also to an  account of their hires, alloiv- 
ing all proper credits. The  decree will be for the plaintiffs 
accordingly. 

PER CCRIAM. Decreed accordingly. 

LEV1 STEPIIESS. ADMINISTRATOR, ETC.. I-. JAMES W. P O A K  
AND OTHERS. 

1. l ' l~e slnres of n female ward will go to the rel~resmtatires of her 
l~usb:rnd, tllough he mnrrietl while the slaves were hired out hy 
the gnardinn, i rn r l  died during the term for n-hich they TT-ere 
hired. 

2. Wl~ere such slaves are held i n  comnon with others to whom the 
same person is gnnrdia~l. and after thr mnrri:lge, h r  agreement 
I~etwern the 11lisl);lntl and guardian. the slaves ;[re ngnin hired 
out :rnd the 11usI)nnd hecon~es the hirer of one and gives his note 
for the hire to the gnnrdinn, this does not affect the right of the 
11ush:lnd or his r~presentatires. 

THIS cause, har ing  been set down for hearing upon the bill 
and answers, was by consent of parties transferred from GTTL- 
FORD Court of Equity, a t  Fall  Term, 1542, to the Supreme 
Court. 

The facts of the case are stated in the  opinion delivered in 
this Court. 

K o  counsel for plaintiff. 
J .  T. H o r e h e c ~ d  for defendants. 



RI-FFIA, C. J. This  is a bill fo r  a n  account of the hires of n 
~ i n n l b e r  of slaves and  a division of the slaves. and that  t h e  plain- 
tiff m a v  receive one-fourth p a r t  of the !lire< slid s l a ~  c.s. Thc 
rause mas set f o r  h c a r i ~ i g  upon thc bill and ansncrs .  and trans- 
ferred to this Court .  r p o n  thc pleadirigs the casc appears  to bc 
as  follows : 

Levin Caulk died intestate, leaving a n idow and t h e ?  in fan t  
children, of v-honi one was a daughter,  Elizahctli. who af ter-  
xvard intemlarr ied v i t h  ROSS, the illtestate of tlie ])lairitiff. The  
defendant Doak adl~i inis tercd on  the ?.:ate of Caulk, and. 
af ter  discharging the  debts, held tlie s l n ~  es ill c j ~ w t i o l ~  (249)  
subject to distribution aniong the n idow and threr  chil- 
dren. H e  then bccanle the guardian of the childre11 ill 1Q-10, 
a n d  11. the  assent of tlie ~ v i d o v  the negroes rcln:xined n ~ i d i r i d e d ,  
a n d  he (Doak)  hired them out fo r  15-11, for  tlic benefit of the 
v i d o w  and  his  wards, and  took bonds f o r  the hire, parab le  to 
himself a? guardian.  D u r i l ~ g  1841 R o v  intermarr ied with Eliz- 
abeth. t l i c~ i  : ~ n d  rtill : I I I  illfalit, and ill llie heaillnilig of 1x42 
it was ;,greed betnee11 Ross a n d  tile guardian tilat tilt neproes 
sllould not the11 be divided, but that  Doak sl~oulcl again hire  
t h e l ~ i  f o r  the bellefit of the owners and  take the bo:lds pnrahlc  
to himself as  brfore. r u d e r  t h a t  agreeinent Doak hired out 
the llegroes fo r  18-12, n h m  Ross himself hired one of t h c i ~ i  and  
g a l e  his bond tlicrcfor to Doak, as other personr did. Dur ing  
1842 Ross died i~~testatc , .  a r ~ d  tlw l~lair~ti?? hecall~e hi< :rdii~iuis- 
t ra to r  and filed thiq bill against Doak. Mrr .  Ross, l h .  Canlli 
a n d  tlie other t n o  rhildre11. TTpnii t l i o s ~  fartq t 1 1 ~  d ~ f ~ i ~ r l : \ n t q  
r aised the objection that  the liusbnnd did not reduce the Ilegroes 
ifito his p x ~ e ~ s i i n n ,  and  that I I ~ C I :  hjq death thev . l l n  i x  ed to 
X r s .  Ross. r 

T h e  facts  of this casc a rc  so precise17 those of P c t t i j o h ~  r 
R e i ~ s l r y ,  15 S. C.. 512. tliat. i~idcpcndci i t l r  of the a:rrc~uent of 
Rosq to the h i r inq  of 1842. tha t  caie is d e c i s i ~  r of tlliq. B n t  
tha t  agreement makc< i t  still plainer. for.  as to thc . I ~ : I ~ P  of hi. 
wife. i t  made Doak  the l ln~hand ' s  agcut to i l ~ a k e  thi. hiring. I t  
was  faint ly  argued tha t  g i r i n p  hi, bond f o r  the hire  of oncx of 
the s l a w ?  nladc a diffcrence. B u t  it  crr ta inlv doe< not,  fo r  i t  
is  n o t h i l ~ g  more t h a ~ l  one tenant ill common liirinq a par t  of tlw 
commoll propertv and  g i r ing  a security tliercfor to :I c Z o n n ~ ~ o i ~  
t x s t e e  f o r  a l l  the parties. 'I'he plairltiff niilst then have thc 
decree he prays. 

PFR CT RI \ , \ I .  Decree fo r  the philitiff.  
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1. In  ertmi,j- lensc of I;rntl thp less?r is so far  bound. l)y implic;~tioi~. 
for t l l v  titlr ;lnd t ~ l ~ j o y ~ ~ ~ e i l t  i)y tlie leusei. t h t  llis right to the 
I Y ~ I I ~  is tlepo~ltlt~nt thereon: nntl, if the tennnt be evicted fro111 
? I l t 3  11r111is1~il 111.~ll1i.w~. the I?iit is t l ~ e ~ . e I ~ y  suqwiitletl., 

: I .  'I'llc rille i-: tllc s;ulie n-11c . l~  tlle ltlh~or l~i~liseif is evic.tc3tl 11efure the 
1 ~ 1 x 1  is 711 I~c.zil~, all11 tl~v Iwsec~ is krpt o ~ i t  11:. ~llporior title, so 
:Il;rt h i s  t.iliil!ot ?liter urltlcr the agreelllcilt for :I ltase. 

Trrr~ canuse, a t  S p r i n g  Tcrm, 1842, of Bcscoxm Court  of 
Equity,  n a s  transferred Ly consent to t h e  Suprenle C'uuri. 

The fa r t s  a re  stated in  the opinion deliuered i n  this  Court.  

Rr 71 I>., C. J. Fro111 the pleadiligs and  proofs n c  find this 
to he tlie c n v  bct~veen these parties : I n  October, 1333, t h ~  de- 
fendant ,  b ~ -  parol. l e a d  to the Idaiut;tfs, fo r  1334, a parcel of 
land c o l i t a i ~ ~ i u g  sixty o r  s.euPlllty ilcles, a t  a rent  of 350 bushels 
of Indin11 corn, to be dc!i~i.red on 1 9  October, 17'34: mid to 
s w i m  rhe sanle, ihe plaintiffs ewcuted  their rorennnt  to t l v  

dvfel!dant. -It thc t ;me of niakinc ;he lease. a n  iiction of 
(331) ejectnielit had  bcen brought by  Rebecca Poston for  the  

Lnme l:and, assinbt the  present defendant or  wine person 
holding undcr him, and  a recorer.\- v7as effected the1 soon 
r f t e r n a r d s  as to fo r tv  o r  fifty acres of the l m d ,  and t'ie said 
Rebec:.n n a s  put  illto possession the last of 1333. T h e  plain- 
tiffs af terwards leased f rom her  the par t  thus rcroucred 2nd 
entered t l~ere in  under  her. and  a t  the  same t ime they entered 
into the residue of the  land under  the demise f r o m  the defend- 
ant.  T h e n  the iwit  became p a n b l e ,  the  plnintifls offered to the  
defendant a f a i r  p:.oportion thereof, to he eqtimated according to 
the relat i re  q n n n t i t ~ -  and  quality of the portions of tllc land ~ l ~ i c h  
they held under  him a n d  Mrs. Poston re spec ti^ el7 ; but  tlie defrnd- 
an t  refused to r e c e i ~  e anything but  the  whole, a n d  instituted a n  
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action on the co~en:mt therefor. The ansver 3t:rtez that the 
plaintiffs knew of the action of ejectment, wl~ich appears to be 
true. And it further states that it was distinctly agreed bctn ecn 
the parties that tlie plaintiiT's should run the risk of a r ecne ry  
in that  action, and sustain the loss nitliout recourse to thc de- 
fendant. But  of the truth of this allegation there is no cvi- 
dence; a id .  on the contrary, a nitness states that the parties 
repeated to hi111 the terms of their contract, tliat i i  to sty, o .  to 
the parcel of land intellded to be leased and as to the relit to b i ~  
p ~ l d .  but that tllerc was no such st~pulation or con\ersatioll a, 
(hi. last as ~ c t  forth in the an,ner. Thc bill p r a y 4  tliat tliix 
lell i n1ig111 be properly al)portio~iid illid for an inj~mrtioli  a g : h - t  
1111 I I~ci p~owedings  at Ian. Cpon the conling in of the ansntJr, 
on the nlotion of thc defendant tlie injunction n:lr di.solwi1: 
but the plaintifis replied alld the cauw p~oceeded io proofs. aild 
has been transferrcd to this Court fos l iea~ing.  

The Court is of opinion that tlw l),l:lintlffs : ~ r r  entitled to 
re l~ef .  In  mery  le:w of land the lei.*or is qo far  bm~lcl. 1,- im- 
plication, for the title and enjoyment h the l e w c  that Iiis si&t 
to tlie rent is dependent thereol~;  alld if tlle teuaiit I)(, PI  ictcxd 
from the demised preli~isrs the rent is t11crc~l)y au.l)endid. So. 
if the lessee be PI icted of a part of the I:md demiicd. lo- a 
stranger, on title para l~ioul~t ,  it ol)eratixs a, :I ' . I I S ~ C ~ ~ ~ C I I I  

of the rent pr o tccufo, :md tlw rent is nplwrtiowd and  i:I;id) 
payable only ill r ~ q ~ ) c e t  of the residue. ( '0. Litt., 145. 
Of coursc, the sldc 111u.t be tllr wnle if the lcwol. Iiim~elf br~ 
evicted before the term n ; i ~  to brgin, and the l c w e  1 3 ~  kept our 
by superior titlc, io that he could not (n ter  under the agreelnent 
for thc lease. The rule is founded on that nrincinle so conro- 
nnnt to 1iatur:ll juitice. that one should not he cornpclled to pay 
fos that which, although contracted for, he never got;  nllich, 
n l d c  i t  is a rule of landlord and tclialit, nould ( i  fortcoi- i  bc 
adopted by a court of equi t -  to nliicE1 a 1):lrty f o m d  it necesiary 
to apply. Such neceqsity iy laid 11l)on tllese plaintiffs by thc 
form in vhicli t lm-  contracted. '-1. :I doctrnlr of the Ian .  an 
apportionme~it of rent can be adjudgcd o n l ~  ~\11~1i i t  is r e s r r ~ e d  
on a Iraw and all action iq I ) s o i ~ ~ h t  for ~t as rent t1111s rescrwd. m 

Such an action iq f o ~ ~ ~ d e d  on the relation of thc parties as lcsa01. 
and lessee, and thc r m t  ih dnc to thr~ one 111 respvat of the enjor- 
mcnt of the land had hy tEic othcr ; and t lwefore :in eriction by 
better title is an a n w e r  to the action. Tn this case t l ~ c  rent na. 
not m c w l -  thus rcserwd, hut was secilred an indcppndcnt 
covenant for the pvlnr3nt of io n~ucll  corn ill gross; and fsoin 
the method of plcad;~lg at Ian ,  it  could not be there seen that 
this via. a debt for rent, and thcreforc conld not be apportioned 
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in the action on the covenant. But being in fact a debt of that  
sort, and the lessees har ing  actually rierer enjoyed the premises 
in respect to which the rent was to arise, the principle of law 
and justice applies in this Court, in which the real purpose of 
the instrui~ient may be inquired into, and ascertairied to bc a 
security for re i~t .  That  is the ground of a change of the jnris- 
diction in this case: and when it is found that  this corenant is 
but a distinct security for rent reserved on a lease, then equity 
but follows the law in apportioning the debt upon this security 
as the law would apportion it if i t  had been sued for as r rn t  
reserred bv the lease. 

The defendant has failed to establish ariy special agreement 
of the nlaintiffs to take the risk of the eiectnwnt. It does not 

appear that anything of the kind was in the contempla- 
(353)  tion of either of the parties. Cousequeritly, the case 

stands 011 the general doctrines already discussed, a11d the 
nlaintiffs must hare  a decree. There must be an inauirv as to . . 
the quantity and eiiilual value of t l ie  several parvels of land 
occupied by the plaintiffs under the defendant aud Illrs. Poston, 
and the rent agreed on accordingly apportioned; and also an 
inquiry as to what suii~s, if any, the defeiidai~t may h a w  recor- 
ered and received in the action a t  law for tlie debt, interrst or  
costs, and also for the costs of this suit upon the dissolution of 
the injunction, that  the proper decree may be made in respect 
of each of them. 

PER C ~ R I  111. Decreed accordinglv. 

2. Rut  there is I IO ilol~bt t h t  the court may :11)1)1y :I part of thr capi- 
tttl for ;I c.liiltl's ;~l)l)rrntic.e fee or otl~erwisr 1)ntting hi111 out in 
life; ;11itl thtt even for iil;riiiteii;luce, :IS n 111;lttt.r of ~ieccssitj-. the 
c%l)it;ll m;ry I w  nl)l)lied, \\-l~rw. from the possrssion of l)roperty, 
tllr i l~fi~ut ( Y ~ I I I I O ~  i ) ~  entitled to ~t~i~in t (w;~n( . r  as :I p:~ul)er, i l l id ,  

froill ~iirlit:ll i~iil)ec~ility or \\-;111t of bodily llealth or strength. he 
c.;~nnot I)e ~ i i ;~ in t i~ i i i~d  frn~ii tlir profits of his property nor put 
out ;tl)priwti(~ ;111(1 ~ii;!i~!t:~i~ieil by his inaster. 

::. 'Slre Court of Ehlnity 1i;ls tlie power. though i t  Iilny helcloii~ he trill- 
ini. to exercise it, to txkr the c2apit;ll of t l l ~  \rard and a1)pl.y it 
for ~~~;ti~itfw;l~ic.e. either future (11 past. 
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T,. I:nt the c,ourt \\.ill w i i ~ ~ l ) i ~ i w  the ,gnardiiin ont of the estntc of his 
\v;~rtl n-]lei1 tl~ct c'sl~eiitliturcw weye dr~r~;~nt le( l  by snc.11 circum- 
. ; t ; i ~ ~ i ~ .  ; ~ ~ i i o ~ n t i i ~ g .  ~ I I ~ P P ~ ,  to 111iysir;11 ~ ~ ( ~ r e s s i t ~ .  as ~ o u l d  liirre 
c ~ ) ~ r : l ~ l l c d  :rliy i ~ ~ i l r t  to ;rlitl~ol,ize tlie~il without n molllent's hesi- 
t;~tion. 

Tmc canw n-as remowd froni the  Co~u.t  of E q u i t y  of PER- 
c > r - I \ r . m y ,  a t  F a l l  Term, 1842, to tlie Suprrnie  C'ourt h 7  conscnt 
of parties. 

T h e  facts arc  stated i n  the opirlion delirered i n  thi.: ( 'ourt.  

S o  counscl fo r  either part. i n  this Court.  

Rt FFIS, C. J. I n  lS29 the plaintiff n as, h -  the C o u i ~ t y  Court 
of Pcrqu in la~ is .  appointed guardian to  his  in fan t  brother, Til- 
l i m ~  Loiig. t h ( ~   bout cleren years old. :ind q o  contiiiued 
lurtil tlic death of TI-illiani, ill l h 3 \ .  The  cctatr of the (::33) 
r a r d  consist(~d of a ncpro gir l ,  u hie11 n-as allotted liim in 
thc  dixision of the negroes beloncing to his  decenstd father'; 
eatate, and  charged xvith tile payincnt of the  sum of $93 to an- 
other  child by  TI a y  of equality of partition. T h a t  ilegro tlie 
plaintiff r e c e i ~  cd, aild also tlie s ~ m  of $113.50 froni the  father '< 
esecutor, a \  the n ard's share of the  general personni cqtatc. a n d  
thereout he paid the charge of $93 above mentioned. T h e  bill 
states the guardian hired out  the  negro and  annual ly returned 
liiq gllardian  account^ to the Col ln t~-  C'ourt; and  tha t  thereon a 
balance of $43.44 u a s  due to  the ward  at  the end of the  w a r  
1835, af ter  defraying the expenses of the  nard ' s  tuition and the 
o ther  charges on the estate. A n d  i t  then fur ther  5 t a t e ~  tha t  
TVilliani Long n-as f rom his infancy of a feeble constitution, 
not c:~p&hle of manua l  labor and  therefore not fit to bc put  to 
a n y  trade, and tha t  as  the ~ m r d  n as. t l ini incalmhle of qaininq 
a l i ~  elihood by hodill- label. the  plaintiff thouglit i t  his d i l t ~ ,  aq 
his. guardian,  to send hini to school and  give h im s.uch an  cdu- 
cation aq to qnnlifv h im for  $ome other en ip lo~nlcn t .  117- nl i ich 
h e  might  support liinisclf; and  tha t  fo r  these reaqons., af ter  I m p  
i n g  11i-m a t  country schools f o r  sereral  years. he placcd his l w r d  
a t  n reqpectablc academy u p  the  c o u n t r r  r l~ir ing 1536 aild l q 3 7 ,  
a t  a n  e x p c n s ~  considerably eweedinq ihc current pecnninrr  in- 
come of his. nropcrtr .  T h e  bill  fu r ther  charge. that  the  riccro 
woman belonging to t l ~ e  ~imd. af te r  hecoinin< qrovn .  hail cliil- 
dren,  and  bv reason thereof no hires could be got fo r  her a f te r  
1834, hut t h a t  <he and  her  fami ly  became charqeablc. and i n  
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19.36 tlle sum of $27. and in 1837 the sun1 of $43 nere  paid for 
keepilig them. h d  the hill further charges that. tllc health and 
constitutioil of his n a r d  not becoming better at school, the plain- 
tiff. at the eaniest request of his brothcr and nit11 the hope that 
it nould c s~cn t i a l l -  benefit his lrealth alld Ztrelrgthcn his consti- 
tution, consenred th:it he should sl)end qouw time iii thc \Ywteru 
States, and s~ipplicd llirli n i th  rile nrw-sary clotllii~p for that 

1xqoc.c alid money to bear hi' cll)en.;es. l 7 1 , ~ n  all ~ ~ ; h i c l ~  
(336) transactions the plaintiff rl,~iiii- a halanw dui, lii111 ill 

pri~lcipal  111oncy ill Ja i lu t l~y.  Is';... of $665.741 2 .  DIW- 
ilig 1838, Kil l iam Long. the i i i f a ~ ~ t ,  died iuteitatc., in Tcnne;sre. 
and achinlqtrat iol~ of his estate rills granted to the Clefelidant, 
n-lio r e c e i r c d  f r o x  tljr l,laint~ff tlw w ~ r o  noun?!! and h n  frmr 
children. n hich she h i d  while under tllr manasenlent of the 
plaintiff. and 'old thein for rhe sum of $1,4q7..30. The prayer 
of the bill is that the plaintiff mav out of that c.ui11 he r e y i d  
his advances. nhich he arerc. T T P W  111acl~ in good fai th hr llim 
for the reasoils set forth ill tho hill, n i l?  \\-ere una: oid*~hlc and 
necessary. 

The uil.uer dws not deiiv ailr of t l ~ e  material statexents of 
the hill. but insists that in law the nlaintiff had no nut1lorit1- to 
mnke e~pencilturcs for the n a r d  or hi3 estate eswcclii~g the in- 
come, and that these ner?  not proper, but cstrara,rrollt espendi- 
tnres, alld tllclrefnre that they nught not to lw r e i i l i l m r ~ ~ d  to the 
nlaintiff. 

BF the consent of tlie parties it TI as referred, 11 ithout rm1:u- 
dice, to the mafter to inquire vha t  s1111i; had 1)-en laid out by the 
plaintiff oil behalf of his n a r d  for his education and mainte- 
nance and the charges on his pro pert^, and v hat v a s  proper to 
hc allowed to the plaintiff for  his d i ~ b u r ~ c m c n t s  011 that acconnt. 
From the master's report and tlie evidence taken bo him i t  
appears that JIrilli:~m Long n a *  from infancr bickly and of a 
feeble co~lstitution. aird incapable of bodily labor;  that he wa. 
c.mt hv his guardian to ordinar>- schools for several Tears, dur- 
ing vhich  tln-~e the guardian charged onl r  the small qumc. paid 
for tuition arid nothing for hoard, though all hiq expenses dur- 
inq that ~ x r i o d  Tvere ~ r o r t h  $100 a Fear; and that he then qent 
him. in 1936 and 1937, as charget1 in the hill, to a good academy 
ill T a k e  Countr, and for tllic. latter period charged the sums 
paid by hiill for clothing, board and tuition. Thercni~on the 
master reportc. a bwlalicc of princiljal n1one.i- of $423.91 due to 
the plaintiff for such disburwi~eil ts  as the al:i~ter tliinlrs he 
ought. as guardian. to hare  made. including the c h a r p s  on the 
estate: and upon that hc computes interest up to the date of 
the report, making ill the nhole the sum of $.iZ3.2P. 111 ascer- 
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tailling this sum the illaster rejerted the plaintiff's charges (337)  
f o r  adrances to fit out the n a r d  f o r  t r a r e l i l ~ g  to thc \\rest, 
besides some other s u d l  itenii. N o  cxception I S  t a k w  oil either 
side to  the repor t ;  hut tlie case has beell brought on to a hearing 
upon the pleadi i~gs and  the report and  eridencc, and  subl i i t ted 
oil the q u e s t i o ~ ~  vl iether  the guardian can m a i n t n i ~ ~  hi.; claim for  
disbursements b c p l d  tlw allliual profits of tlic o rpha~i ' s  estate. 

I t  is the general rule that  the c0ul.i ni l1  not go 'orvo~id t11, 
income of the cliild's estate fo r  iiiaintenailce and educat~ol i  : mld 
much lecs iq tllc court inelllied to autholjzc a g u a r d i a ~ ~ .  of hi.: 
o w l  head. to eiicroach on tlii. capital of tllc. ward'\  l ) m p c r t ~ -  
f o r  t h o v  purpoics. n u t  n e  col~ceire  i t  is rr rong to say t h ~ t  
those rules a r e  so ] ) o s i t i ~  e a i d  strict as  to adlllit of no (~weptioils.  
There is  no doubt tliat the Chalicrllor has  o f t m  takcu 11 pa r t  of 
the capi tal  f o r  a cllild's aplxelltice fee or otliern ice put t ing llim 
out i n  life, and  that  even for  li~aintenalice, as  a i m t t e r  of neces- 
sity, the c a p ~ t a l  111q be NI alil~lied when. froni tlle posbession of 
property. tllc i i l f a i~ t  callnot be entitled to mailitenance as  a 
paupcr ,  slid, fro111 ~ l ~ e n t a l  imbecility o r  n a u t  of hodlly l m l t l l  o r  
s t re~ lg th ,  lie caimot he il~aiiltairied f rom the  profits of hi- prop- 
e r ty  nor  p t  out apprentice aild mnintainecl hy his  nlnster. I n  
such a case, n-liile there is ally par t  of tllc estate, i t  111115t he 
applied to  keep tlie ul i for tui~ate  i ~ ~ f a n t  a l i ~ e .  O u r  s tatutr  of 
1762 prescrw,  all  tlie powers of the Court of C'hancerj- o ~ e r  
orphans a n d  their  estates, and by the act of 17.37 tliat 1)oner is 
extended to the sale of a n y  estate. real or per~ol ia l ,  if the court 
th ink< quc.1~ sale to the iritcrrqt of tlie infant.  T h e  ('omnt~ C'ourt 
m a v  not he autliorizi.d, m d e r  the act of 1762. to  do Inore t h a n  
apply  the  profit< of one J ea r  to the deficit of a preceding 1 car ,  
but tlw Court  of Equi ty  hat11 ~iower-thongll i t  lliay be q~ldoi l l  
~ d l i n g  to exercise it-to take the capital itsclf and  apply i t  f o r  
rnaiatel~alicc, e i ther  fu ture  o r  past. I t  is o h  ious that ,  if in a n y  
case t h a t  can be done, the l i rewi t  i i  a proper m e  i n  TI hie11 to 
exercise the  p o m r .  I t  if nearly as strong as  a i i r  tha t  cml he 
conceived. T h e  n a r d  was supported b , ~  thc gnnrdiair fo r  
the  greater  par t  of his ~ n i u o r i t , ~  11-ithut ail? charge for  /83$)  
clothing o r  hoard. d o n b t l w  f rom fratcrlitll affectini~. 
B u t  being totally dibqualified by na ture  fo r  a111 elllploy~ucwt 
requiriilg bodily labor. there was actual l r  3 pllr siral necessitr 
f o r  greater  expenses than  tlie iiicolrle would meet,  that  i i .  reazrd-  
inp  iiicoiilc as made ul) of a n w ~ a l  profits i n  11lo11ev. 'The court 
tllen r ~ o u l d  have been obliged to order  a sale of thc Irrqroeq f o r  
the purpose of maintenal~ce.  or authorize the guardian to lllalie 
advances upon the credit of this g ron ing  pro1)erty. T h e  ques- 
tion is  whether tlic Court  shall non. sanction .uch di~burselncnts  
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as arc deemed to hare  been proper, or refuse to do so upon the 
single ground that the guardian did not apply and obtain the 
l ~ r e ~ i o u s  authority of t h t  court. And we are free to say that, 
hard as tlie case might be upon thc guardian, making espendi- 
tures for maintenance and ~ d ~ l c a t i o n  from the best niotires, we 
should, i n  an ordinary case, feel i t  our duty to let him suffer, 
rather than endanger the property of minors by allowing the 
guardian to act on his own discretion. I f  he chooses to adrance 
beyond the income, he must not, in general, look to the court for 
assistance, but must depend on the sense of honor and justice 
of the ward, and his living to come of age. But me think the 
Court ought to sustain such expenditures, when they mere de- 
manded by such circun~stances, amounting, indeed, to physical 
necessity, as nould hare  col~ipelled ally court to authorize them 
~vitlzout a momcnt's hesitation. This is not a casr where tlie 
guardian thought he was merely pronioting the ward's welfare 
by educaking him for a higher walk in life than was suitable to 
his degree and circumstances; in such a case the guardian must 
be benevolent at his own expense, and not a t  that  of the ward. 
But it is a case in wiiicli a guardian was endeavoring to save tlie 
mtrcl's life by rcmoring him to a healthy situation and there 
educating him, because he could be brought u p  to no other pur- 
suit. That  the expenditures were hona f ide there can be no 
doubt. The plaintiff mas the brother of the orphan and one of 
his presumptive next of kin, and made many expenditures on 

1ii1n gratuitously. Resides, there are other circumstances 
(359) which are r e ry  particular and take this case out of the 

conzmon rule. Tn one sense these advaiices may be said 
to have been nzadc out of the profits of thc property, inasmuch 
as there lvas only one s l aw m~hen the plaintiff became 'guardian, 
then ~ ~ o r t l i  probably $300, and they increased to fire in number, 
arid xwre sold by the administrator for $1,187.50. Here there 
is a profit of nearly three tinlts the master's allowance to tlie 
plaintiff. But  if the issue is not to be regarded as profits, prop- 
erly speaking, but rather as the growth of the stock itself or 
increment of capital, yet i t  was for the interest of the infant, in 
a pecuniary point of ricw, that the guardian should make the 
necessary advances upon tlie fa i th  of these accessions to the 
property, rather than by an application to the court to hare  the 
property itself sold. I f  this last course had been adopted mid 
the price put to interest, there ~ o u l d  ha re  been an  income of 
only $18 or $20, which would have been entirely inadequate, nnd 
required an order to apply the capital, and thus exhaust it. Tt 
Tvas much niore to the adrantage of all concerned, either imnie- 
diately or remotely, that  tlic guardian acted as he did. Tndced. 
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we do not see that  hc might not have been alloxed the a d r a n c e ~  
for the ontfit to Tennessee, upon the same principle on ~ ~ h i c h  
he ought to get back physician's bills, for certainly thc property 
is to be nlanaged for the bencfit of the owner, and not mere l -  
wit21 an eye to the advantage of his heir or nest of kin. But 
the lnastcr has not allowed that item nor sereral others, and the 
plaintiff submits to the report; and, therefore, tlie Court looks 
no further into it.  But upon the particular circumsta~ices of 
this case: since the court, if applied to, m ~ t s t  hare  directed these 
expenditures in the first ins ta im,  as they were absolutely neces- 
sary ;  since, upon that  application, the court could only 113~ (l 

directed the nloney to be raised by a sale of the negro belonqing 
to the orphan, which ~vould then hare  yielded but an il~conaid- 
erable sum; since, by not applying to the court, the slave xms 
kept until, with her issue, the ~ a l u e  increased firefold-so that, 
i n  fact, the pecuniary interests of the orphan x7erc thereby 
greatly pron~oted, instead of being impaired-under tllcsc 
particular c i r cu l~~s t~u l r t~s  the Court feel justified in de- (360)  
crecing to the plaintiff the s6in reported due to him by 
the master; and the defendant must also pay the costs, as a 
charge upon the assets in his hands. 

PER CURIAXI. Decreed accordingly. 

C i t e d :  Hz~ssey I . .  X o r i n d t w e .  44 N .  C. ,  112; Birrlies r.. TT7nrr7 
45 N. C., 9 6 ;  C n f e y  v.  X c S I i c h n ~ l ,  64 N .  C., 5 0 8 ;  H n c k n e y  1 % .  

A w i n g t o n ,  99 PIT. C., 123;  D u f f y  2'. Sl7il1ia?i~s, 133 S. C., 196. 

Wllerc n pxrty signs :nld senls a deeil in the prcw?ni,e of witnesses. 
and it is afterwnrds ;it his instnncp ~m\-ecl :11ld rrgistered, this 
nliiounts to a dcli~erg. tllough the esecution w:rs in the absence 
of the gr:mtee, i n  n-hone possession the illstrument was nrrer 
actually placed. 

THIS cause lvas transferred by consent of parties, a t  Fall  
Term, 1842, of the Court of E q u i t -  of S T O I < F ~ ,  to the Sul,relne 
Court. 

The facts arc stated in the opinion cleliwrcd in this Court. 

N e n d e n h n l l  for plaintiff. 
JIorehend for defendants. 

GISTOX, J. The l,lai~itiff. Phil ip Snider. filed this bill ill 
July,  1841, ngail1.t Phil ip I ~ c k e n o u r  and Samuc.1 a ~ i d  Eliza- 

961 
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(361) beth, the wife of said Samuel, defendants. I n  it he 
charges that in 1814 he intermarried with Salome, the 

daughter of George Lackenour, by whom he had several chil- 
dren;  that in 1832 the said George, intending to divide liis estate 
among his children, conveyed to the plailltiff, by a deed of gift 
cluly executed and registered, a female d a r e  named Betty and 
her child Dar id ;  that  shortly thereafter the plair~tiff's wife died, 
and the said George, repenting of the bounty which he had con- 
ferred on the plaintiff, coiitrired, by some means unknown to 
the plaintiff, to get the said deed out of the plaintiff's chest, 
where it had been deposited for safe keeping; that, thus having 
the deed in his possessioi~ and also the s h e s  which bad been 
transferred by said deed, and supposing that thereby the title 
to said slaves had rerested in him, tlie said George by his will 
undertook to dispose of the same in the following words, riz. : 
'(My negro woman Bcttv and her child David I give unto my  
heirs, to hare  and to hold forerer, conditioned that the abore- 
named rwgroes are nor to be sold out of their families, other- 
wise to do with the said negroes as they see cause; but it is my 
will not to inisuse said negroes while they behare well, neither to 
hire them to any other person against auv of my heirs' wills"; 
that the said George appoi~rted the defendant Philil, Tackenovr 
his executor, and that said phil ip,  after the death of liis testa- 
tor, proved the said ~v i l l  and took upon himself the duty of exe- 
cuting the same. The plaintiff then charges that  the defendant 
P l ~ i l i p  tried for some years, both bv persuasion and thrcats, to 
l ) rwai l  on hinl to surrendrr liis claim to the said negroes; that  
he represented to the 1,laintiff that tlie deed of gift was invalid, 
brcause it had uewr  bee11 delivered, and, if valid, that  the title 
thereunder acquired mas destroyed because the deed was lost; 
that  he threatened to sue the plaintiff' and brcak him up if he 
would not surrender his claim; that  the other children of the 
testator joined in these efforts, and represented that unless such 
surrender was made the estate of the testator could rlerer be 
settled; that  the plaintiff's eldest son, Joshua, who ~ m s  entitled 

mlder the will of the trstntor to a legacv, which tlir exec- 
(362) utor refuscd to pav unless the plaintiff ~ r o u l d  cornply with 

these applications, and also the l,lnintiff1s brother-in-law, 
John  Clause, nere prevailed on by the said defendant to exert 
their influence orer the plaintiff to induce him to relinquish his 
clai111 ; that he, being an illiterate 111an and beine; thus impor- 
t111led and alarmed, was p ~ w a i l e d  11po11 to execute an i i~strument 
of 11-riting, which had heen prepared bv the cou~rscl of thr  dc- 
fendant, a gentleman of high respectability, in whom the plain- 
tiff reposed great confidence, and which that gentleman told h im 
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he ought to sign, releasing all claim to the said negro wolirali and 
child and to the issue of said n-onian borii subsequeiitly to the 
date of the deed of gift. The plaintiff charges that this instru- 
ment was thus obtained from him by u~tdue  infinence, uienaces, 
nlisrepreselitation and fraud, and states that afternards a pre- 
tended sale was made of these uegroes to the defendants Read 
and nife,  nho  claim to hold tlic same thereunder, hut in trnth 
hold the saine for the defendni~t Philip. and the hill prays that 
the said negroes may be deli\ ered to the philitiff, and an account 
ordercd of their hires and profits; that the release of the plain- 
tiit' may bc declared roid and canceled. and t l u t  tlie original 
deed uiider which the plaintiff claili~s the liclerocs may be restored 
to liim. 

The defendants am\\-crrd the bill. The defcnda~tt Phil ip 
states that the deed of gift to the plaintiff Tvas prepared by the 
late George Lackenour, was signed alid sealed bv liim. lvas at- 
tested a t  his request by vitnesscs, a11c1,' ~vitliout being deli1 ered 
to or rvcn seen by the plaint~ff ,  Tm.: by direction of tlir wid  
George proven in court and registered; that aftern ards the said 
George applied to the register for the clccd, got it and kcpt it,  
together with the liegroes thereill named. in his posscs4on until 
his' death;  that afterwards, vhen  the s a ~ d  Gcorge was about to 
make his d l  and thereby to make a dlfferciit disposition of the 
said uegroes, he informed this defcnclant thnt the plaintiff Iiad 
agreed to reconr r v  the said negrocs to the wid  Gcoriy'q cl~il-  
clren; that after the death of tllc said George tllc defendant, a. 
his executor. apl)liecl to counsel for advice, and \\-a> inforll~cd 
by l ~ i i n  that it n as proper tliat the plaintiff ~11ollld ear- 
cut? a releasf of hi< claim to \aid liegroes, and that the (363) 
said release wns executed b r  thcx wid  plailrtiff freely. TT itll- 
out ally undue influe~~cc,  niisreprcsmtation. lilcllaces or fraud. 
The defcrtdant, specially and pr t icular lv .  dcniey each mid el e r -  
of the specific a l legat io~~s  ill the bill tendilig to <lion such inP11- 
ence, threats, nlisrepre.:clitatioli. nltd frnltd; alleges t h :  lie 1124 
no personal intwe+t in o b t a i n i ~ ~ g  wid  relea~e.  and in scckinq for 
it v a s  govenied I n -  no othcr ~iiotive than thr  deiiro of c ~ v n t i i ~ r  
his duty as cxxutor.  and avtrs t l ~ a t  bv tlie coit.;clrt of all inter- 
ested a qalc na ;  ~rlade of the $aid itegrOei, ~ u b j w t  T O  the coildi- 
tioils ~itelitloncd iir the d l ,  to thc drfendantr I k a d  aird n i fc ,  
and tliat such <ale n-ns 111:1dc, bonit f i d c  and  tot iii tri1.t foi. tllp 
clefendalit. Thiq nnsncr furtller itate.. tliat 13v tllc, n ~ l l  of 
George Lackenour a itegro nonian X I 1 7  i; circn to thc p1nil1- 
tiff. who lioldc the <amc hv ~ i r t u c .  thereof. nltd nlio 11c conteiirls 
v i l l  not rhercfore he ljerinittrd to impcncll the diym\itior~s therc- 
in made of Betty and her children, and s1ion.q that conciderablr 
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bequests were therein also made to the plaintiff's children, which 
xould not hare been made had not the testator regarded himself 
aa having the right to dispose of Betty and her children as 11e 
has done by the nlll.  The other defendants ansner that they 
never kncn- of the deed of gift to the plailitifi, and had never 
heard of it untll after t l q  had purchased Bet and her children; 
that t l~cy  purcl~ased the said Bet arid her children from the 
executor in A p r ~ l ,  1834, with the full approbation of all the 
~ e r s o ~ ~ s  interested 111 the bequest of said negroes, n ho had a r r i ~  ed 
a t  age aiid of the guardian of the plaintiff's children ~ ~ i l o  nere 
under age;  that the said Betty was a delicate, sickly woman, 
and a farorite of the testator; that  their principal object in 
purchasing her n-as to fulfill the testator's humane intentions in 
regard to the s a ~ d  Betty;  that t h q  purchased absolutely and 
botltr jidc for tliemsel~es, and not under any trust, express or 
implied, for the defendant Phi l ip ;  that they h a ~ e  had open, con- 
tinued and notorious possession of the said Bet and her children 
ercr  since their said purchase; they denv all the allegations of 

undue influence, menaces, rllisrepreseiltatioi1 and fraud 
1364) charged in the plaintiff's bill: insist that they are the 

rightful owners of the said Bet and her children; inrist 
upon the ytatute of limitations protecting their possession a i d  
pray to hare  the same benefit of it as though they had specially 
pleaded the same in bar. 

LTpou the proofs the following facts are established: The deed 
of gift from George Lacke~iour to the plaintiff was executed ill 
the absence of the plaintiff, naa  attested in the preseilct of the 
donor b r  two nitnesses, and at the request of the donor n a s  
prowd and registered. JTe hold, therefore, unhesitatingly, that 
the defense set up that it was not delivered is in 1av unfounded. 
These acts are conclusive against the donor and those clainling 
under him that there was a valid delivery. Shortly before the 
death of George Lackenour he made kno~im to the plaintiff his 
w i ~ h  to make a6disposition of property by his d l  for the b ~ n e -  
fit of the plaintiff, his ow11 children. and his ~randchi ldren ,  the 
children of the plaintiff, which could ]lot be effected udess  the 
plaintiff's claim under the deed of gift was rel i~~quished.  The 
plaintiff thereupon agreed to rpconre- these 11egr.w.. Thia n a s  
not donc in the llfetinle of Georpc Lackenour. But >onre years 
after his death, in pursuance of the plaintiff's pronlisp iilade to 
the deccascd, and for the lmrpose of h a ~ i n g  an effwtnal vt t le-  
~lient  of thc cqtatc aglrv?ably to the cliyositions of the will. the 
nlaintiff. in Dece~iilx r. 133s. or J anua r r .  18.39. csccuted unto 
the executor, the defendant Philip, n deed conveying all his title, 
interest and claim in the said negroea to dispose t l ~ e r ~ o f  as the 
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will directs. Th is  conr.eyance and  rel inquisl i~i ie i~t  of tit le lvas 
executed freely a n d  adrisedlv ~v i thout  ally undue influence, im-  
portunity. t h r ~ a t s  o r  misrepresentation. 

y p o n  these facts  i t  is  our  dut!- to disriiiss the  bill n-ith costs. 
PER C T X I . ~ .  Bil l  dismissed wit11 costs. 

. JOBS A. GREES.  I . : s~cr~ox .  ETC.. T-. GARD THOIIPSOS. 

A court will not annul tlisl~trsitions of property because tlieg are i n -  
])rorident or such :!s n \vise ninri n-ould not 1i:lr-e lil:~de or :I inail 
of nice lionor llare cwiwiteil to  rewire : but a l l  the contrncts of 
ml incliritlual. even I ~ i s  gratuitous ncts. if  forninlly executed imd 
no 1)ower of reroc:\tio~i reserved. :Ire bindilig, miless tlieg can be 
:~roidrd becxuse of curl~l'ise. or mistake. m l i t  of freedoill, undue. 
inilueiice, the suggcst io~~ of :I falsrliood or the suppression of 
truth. 

THIS case was t ransferred to the Supreme Court  f rom WAYNE 
Court  of Equi ty ,  a t  F a l l  Term,  1842, by consent of parties. 

T h e  facts  d l  be found stated i n  the opinion delirered i n  this  
Court.  

J. 13. Brynn f o r  plaintiff. 
H e w y  f o r  defendant. 

G-LSTOX, J. T h e  original  hill i n  this case was filed by  David  
Edwards,  as  complailiant, against Gard  Thompson, the defend- 
ant,  arid i t  prayed f o r  relief against a coilreyance and  to h a r e  
i t  set aside as  1 1 a ~ i n g  been ohtailled by the  defendant f rom the 
culilplainant b surprise, imposition and  f raud .  David  E d -  
wards died, and  J o h u  A. Grren n-as permitted to  re^ i r e  the suit 
and  to prosecute tlir  same as p a r t y  plaintiff. C p o i ~  the  plcad- 
ings and  proofs the facts  appcar  to he tlicse: 

T h e  testator of the  plaintiff n a s ,  a t  the time of the t rans-  
action conlplaiiled of. about selcnty-fire vears of age. 
H e  was illi terate and  a mall of fecbk  judqr~ient,  but of (366) 
u~iusua l ly  r igorous coii~tituti011, and competent to and  
even shrrn-d i n  tlic ~ l l a n a g e ~ l ~ m t  of his ordinary affairs. H e  liad 
always bee11 addicted to  dr inking,  and,   hen drunk,  n a s  liablo 
to  bc imposed upon by  flattcry or by p l a - i ~ l g  npoll his passions 
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and prejudices. H e  was a Inall of petulant disposition, violent 
temper a n d  offensire manners, a n d  l i red alone, h a r i n g  d r i r r n  
off his wife by such cruel treatment as  induced her  to obtain a 
d i ~ o r c e  f r o m  his bed and  board, and  caused his only son to 
leare him,  against v h o m  he cherished a s t rong resentnient. H e  
had  gralldchildren, the children of a deceased son who lived re- 
mote fronl him, mid v-ith tlieril i t  does not appear  n h e t h e r  he 
dld or  did not main ta in  a n y  intercourse. T h e  defendant had  
marr ied his niece, and  f o r  her he \\-as accustomed to espress sen- 
timents of regard, and  with her he had for  some time expressed 
a desire to rrside. On T JIarcll ,  1835, he and  the defendant 
jointly cxecuted a n  instrunlent u ~ i d e r  seal, purl~ortiile,  to be a n  
inderlture nhcrebv,  in consideratio11 of the  sun^ of $1 ackno~vl- 
edged to have been r e c e i ~ e d  f r o m  the defendant. and of t h r  
c o ~ e n a n t s  therem contained, and  of dircrs  other  good caun.es 
him. the said E d v a r d s ,  the reu l~ to  moving, he  g a r e ,  bargained 
and  sold unto the defendant and  his  assiql~s forever ten negroes 
br- name, two of whom n e r e  nomen and  the others their  chil- 
d r e n ;  fire head of cattlc and  t n e n t ~ - s e ~ e n  liead of llogs : and 
IT-hereby the defendant cownanted,  a t  tlle drfendant 's o m i  cost 
and  charges and a t  the defendant's house, to r l i a i n t a i ~ ~  and keep 
the >aid Edn-ards x i t h  good and sufiicicnt food, r ~ i m c n t  and  
lodging dur ing  his  life, and  to furnish h im wit11 horse, sulky 
and boy to wait on h i m :  and vihereby i t  was also declared t h a t  
if the said Ed\\  ards  should prefer  to reside with some o t h t r  per- 
<on. then hc n a s  to h a r e  the p r i ~  ilege to take the < l i d  necroe5. 
cattle a n d  liogn. to keep dnr ing  his life, all  of \ ~ h i c h .  a t  his dnslth, 
n e r e  to re tu rn  t c  the said dcfeltdant and  hi5 assigns. T h e  prop- 
e r ty  so con\ eved was \\-orth a b o ~ l t  $3,500. co~~bt i tn t i i ig  rntller 
more t h m ~  half of what he 11 an. n o r t h ;  but  it  r i r lded  lltt le or 110 

immediate profit. as the  expense of ~ l la in ta in ing  the neproen. n as 
equiralent to the ra luc  of their  s e r ~ i c e s .  H e  retained a 

(367) t ract  of larid valued a t  $830, a ncqro m a n  and  negro 
IT-oman 11-ortli t ~ @ h r r  $900, ahout $340 i n  cash, good 

notes to the  amount a t  least of 8190, two horqps and  a ~ u l k y .  
The  i n s t r u m m t  was 17rcl~ared under  hi5 in~nied i :~ te  instructions, 
:,fter having bee11 nioclificd n.erera1 tilnc. b~ 11ic fr iends ( n l m  
a p p r a r  to h a l e  bepi1 ~ n i i r c l v  di.il~tcrested and  to h a w  p o s s e w d  
and  d e s c r ~  ed his confidellce) i n  such a n.av as to niake i t  con- 
n.istent 71-ith his declared n i-hes. C a r t  was taken to explain the 
~ n e a n i n g  and  o l~era t ion  of it  to him bcforc i t  was cwcnted,  and  
it  \vas executed bv  h im de l ibcra t~ ly .  n h i l c  perfectlv 'sober and  
in the  ful l  posn.en.~iou of hi, undcratni~ding,  a n d ,  a. f a r  an. appears. 
v i t h o u t  the solicitation or urgencv o r  unfa i r  practices of a n y  
kind on the par t  of the defendant o r  a n v  other  person. Af te r  
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t h e  execution of the i n s t r u n ~ e n t  he resided a few niontlis a t  the 
defendant's house, where lie was decently niaintained and  kindly 
t rea ted ;  but i n  the  course of the  sulimler of 183q he became 
dissatisfied, quarreled v i t l i  the family,  a n d  refused to s t a r  a n y  
longer there. T h e  cause of quarrel  need not be particular17 
stated. I t  xvas one disgrawful  to  him and  reflecting no blame 
on a n y  nlenlher of the f a d r .  Af te r  the quarrel  he denlanded 
his  negroes, hut I iar ing alon.ed his detrrnlillntion. as  soon as  
they should be received, to r u n  then1 off to A ~ l a b a m a ,  the defend- 
a n t  refused to surrender the1n. I n  September, 113S. he filecl 
this bill, to r h i c h  the defendant lmt in his allslver, ~vhere in  lie 
stated al l  the facts of the case n i t h  much candor, and ,  as f a r  as  
the eridence taken enables us  to  judgc, v i t h  prent trutli. a n d  
professing a readiness either to main ta in  the coniplainant a t  the 
defendant's house i n  the manner  stiliulated i n  t l ~  indrnturc or 
to currender the propert>- to the c o n ~ p l a i l i m t ,  if n n r  adequate 
secnritv could he giren that  the came ~ v o u l d  not hc ~ t iadr  n na  
with, insisted that  the co~ltrnct .  as eridenced 1): the indcnt:ire, 
was fair lv ,  f r ~ e l -  and del iberatel-  entered into. and  clainlcd to 
h a w  tlic ful l  benefit thereof. 

A contract like t l ~ a t  vllicli is here sought to be mwinded ouzht  
to be examined with qreat care. I t  iq difficult ti, c o n c ~ i ~  e of a 
situation in which one entrusted wi th  the  mannqnncnt  of prop- 
e r ty  could be more exposed to the artificeq of inlpoqition, 
eslwcially in n co l~ t rac t  fo r  the disposition of tlint i)rol>- ( ? , A < )  
c r t r  af ter  death. tlian the  condition in  vlr ich \ye fitid the 
testator of the plaintiff a t  t h e  t ime n h e n  thiq i~rstriinlent Trns 
executed. Of ndranced w a r s ,  w n k  intellect, cnl?i+icio~is tmlper ,  
riolent passions and riciouq Iinbits: dwcrterl and i u - , t l ~  deserted 
b y  his  ~ v i f e  and  o n l r  child, and  ill  1 , ~ t u r n  ll,lti~io. 11-ith hitter 
hatred thoqe ~ v h o  oligllt to  h a w  been thc ohjccti of hi* nffcction 
and  the s tav  ancl solace of his old a e c :  driven off b r  his offensire 
manners  f r o m  nlr aswciation ~v i t l r  thc rood a n d  d e c r ~ ~ t  lmrt of 
his  fellonme~l-thiq cl i~erless ,  s o l i t a r ~ ~  b i n c  n.a+ n e l l  fitted to 
become the prc\  of flatterers, pnroqites. clle'lti qnd fn lw frie~lrlq. 
V e  should be i n n t t e n t i ~  P to thc p l ~ i ~ ~ e s t  311d 1i;zlicqt o1)liontivis 
of justice if r e  did not extend to hiin all  the 1~1.otc~t io11 n.:licll 
his hopeless qtatc required, and did not watch o ~ c r  ererT trnns- 
f e r  of propcrtv obtained f rom him u i t l i  susnirionq ricilnnce. 
, h d  if n r  coiild see i n  the case under considpration that  nny 
a r t s  o r  stretaqenis had  been uqcd to lend lii1n illto the :rimnpc- 
ment complained of. o r  tha t  i t  n a s  probahlv effrctcd luvdcr the 
influence of a n i i~p laccd  confidence, or tha t  i t  x n s  m u l e  in  haste 
and  v i t h o u t  ful l  k ~ l o ~ d e d e e  of it.. nntlire and c o n w p n c e s ,  o r  
n i t h o u t  a n  oppor tun i t -  of frce consultation ~ v i t h  those compe- 
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tent to advise him and honest to give him faithful counsel-if 
we could declare it to hare  been obtained by what the law pro- 
nounces fraud, we should cheerfully interpose to gir-e the wlief 
asked. But we must not forget that  the right to dispose of 
property a t  the will of the owner belongs to e n r y  man 1vho111 
t h ~  law acknowledges to be sui  juris; that the courts of justice 
must not arrogate to thernsch-es the pov-er to annul dispnsitions 
because thev are improrident, or are such as a wise man ~vould . 
not have made, or a man of nice honor hare  consented to receive ; 
and that all his bargains, nay, even his gratuitous acts, if for- 
mall. executed and no pover of revocation reserved, are bind- 
ing, unless they can be avoided because of surprise or mistake, 
r a n t  of freedom, undue influenee, the suggestion of a falsehood 
or the suppression of truth. l 'illers c .  E e n u n ~ o n t ,  1 Yes., 100; 
R u g u e n i n  C. Basel l ,  14 Tes., 2 i 3 ;  Prcit t  v. B a r k e r ,  1 Silo., 1. 

The eridence is complete that here was no surprise, 
( 3 6 9 )  mistake or want of freedom, and that the instrument was 

framed in accordance with the deliberately formed and 
n ell understood purposes of the plaintiff's testator. There is 
no er-idence of undue influence or deceit-unless such evidence 
be furnished, as the plaintiff's counsel insists i t  is furnished, by 
the verg nature of the contract. Certainly there may be bar- 
gains so nlanifestlv unequal and unfair as to furnish of them- 
seh-es proof of imposition. Of this kind are sales nhere  the 
inadequacy of price is so enormous as to shock the conscience. 
The plaintiff's counsel has endeavored to bring this doctrine 
to bear upon the case before us. H e  has urged that the sole 
consideration for the transfer of property to the value of $3,500 
was the charge of maintaining this old man during the few and 
er-il days that  yet remained to him, and that  this charge was out 
of all proportion to the ralue of the property transferred. Rut  
in the first place i t  is manifest that  this was not the sole consid- 
erntion of the conveyance. The deed declares there were other 
considerations, and none can doubt but that  affection for his 
niece constituted one of them, and a conveyance of property to 
the husband was a natural and ordinary mode of shoninp affec- 
tion for his vife.  But, in the next place, it  is difficidt if not 
impracticable to institute a comparison b r t w e ~ n  the charge as 
the defendant had e n ~ a e e d  to execute it and the r a l w  of the 
propert. t ran~fcrred .  '  he charge 11-as that  he should be main- 
tained a t  t h e  r l e f ~ m l n n t ' s  0u.n house ,  and some of the most re- 
spectable witnesses examined in the case have testified that ull 
the old man's property would not by them be deplued a ~.uffieient 
remuneration f o r  ( 1  ~titrintencrnce so i l f o r r l ~ i l .  

I n  the coursr of the argument 11111~11 q t r e s~  has bcen laid by 
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the plaintiff's counsel on the circumstanw that the inqtrllmcnt 
makes a r e ry  insufficient provision for the nlaintenmce of the 
old mmi if he should choov to remo\-e from the dcfcndant's 
house. 111 that erent it merelr prmide; for the restitution to 
him, during the remainder of his life. of the property convewd, 
and t1z is ,  i~las~ilucll a, the property viaq not iinnlediately 
producti\ e, ~vould be ratlitr an encumbrance than a belle- ( 3 7 0 )  
fit. There is no part of t h ~  con\eymlcc nhich  nlay he qo 
emphnticallg pronounced to be the unbiased and oricinal qng- 
q&on of Ed~vards  himself as tliiq ~vllich liaq l,ee~i 11i:ld~ the 
subject of special exception. I t  was introduced into the instrn- 
merit at his dictation b~ N r .  TTashington. ~vhom he conqulted 
specially for that purpose, in lieu of n proricion contained in a 
former deed, 71-hich had bcm dra~i-n up by the present plailitiff, 
n-6erebs an annuity was stil~ulated to be paid to him in casc he 
~ h o u l d  prefer to renioTe from the defendant's honsc. If ma\- he 
t h t  the prori4on preferred by him n a s  not :I wiqe olic, bur it 
may also be that he liad reasons for  p r c f ~ r r i n ~  i t  v i~ ic i l  do not 
imiliediatel~ strike U-. Though old, he was of reniarkal~ly robnst 
constitution and of 1-igorous health. H e  ma. have conteniploted 
many years of life as prohahle, before the espirat io~l of nhich 
sercral of the young neyroeq. that wcre to be r e a l d  nt the de- 
fendant's cost, n o d d  become imrncdinte1~- profitnblc, and lie 
might prefer. shonld snch a state of things occur, to ha\-e it in 
his power to reccire t h e v  profits rnthcr than take ilie m ~ i n t e -  
nance stipulated for in the deed. At all c~e r l t i ,  n e  sce nothilig 
in the prorisioa so l i a l p a b l ~  absurd as to force us to the conclu- 
sion that the agreelnent containing it wa. t i l n r  o i  a deceived 
man. 

TT'e are of opinion that  tlie bill must bc dismisvd n i t h  cmts. 
PER Cr R I d l l .  Bill ilismiswl ~ i t h  cost-. 
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2. 111 tllc 2.;1111e \\-ill n-:IS t l ~ r  follon-i~rc t 1 r T . i ~ ~ :  " I t  is lily n-ill ;~ut l  tle- 
birr ; l ~ t  111)- c l ~ i l d s e ~ ~  Ilr s c ~ ~ i t  t o  sni~li  sc.11~1 a s  n-ill n i ; l l~ le  ~ I I P ~ I I  
lo  ;rc,cliii~'c the  I w t  e t luc ;~t io~i  :nltl tit t l~cli i  t o  ni;ri~lt;lin ;11i rle- 
~.;rtctl s l~ l l r r r .  ;ifYor(li~ig to  ~ . r ( . l i  the  s:une opl~ortunities. :is near 
;is ~ I I ; I ? -  1 ~ " :  JJr'l11. l l ~ : l t ' i i ~ ~ t l r r  this c.l;rn~e t h r  :.unrtli:rli I M ~  n 
riglit to nsr.  :rt Itis d i s c w t i : ~ ~ ~  if lirccss;rry. for the  puq'ose of rclu- 
c;~ti l lg the  c,llililren ill tllr iiiilnlier I i rw?  tlirrttrtl, not 0111)- :: fu!?d 
sct  ;r11;1rt in :I 11reriolls i.l:ruse for their  rtlucntion ant1 ~nxiii te-  
Ir;riicc2. 11nt ;llso tlic iilcolile of :111y otllrr llorlion of tllr l ~ r o l ~ t ~ r t y  
(lrvisrcl to t h w i ,  or PT.I?II ;I p ~ r t  of the  11ri1ici]1:11 est:rte i twlf.  

THIS cause, haring hem set for hear i~tg  upon the bill and 
a i l~~i-crs ,  v a s  trailsmittcd, b r  consent of parties, from the Court 
of Equity of SORTHA~IPTOS, at Fall  Term, 1842, to the Supreme 
Court. 

The bill n a s  fikd by TTilliam T. l lacl in axid Afar!.. his 
(372) nife,  and charged that i n  1533 Absalom P. Smith died. 

har ing  first duly made his last nil1 and testa~ntnt ,  vherc- 
of he appointed L \ l d o m  B. Smith executor: that tile said d l  
m s  duly prored aiicl the said -Ibsnloln B. Smith qualified as 
executor-and the said will was prayed to be taken as a part of 
the said bill: that the said testator left surriving liirn the plain- 
tiff & t r y  and the defendants Virginia, John and Octarius, hi5 
only children; that the testator bv his said n ill derised and 
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bequeathed to his said children a large property, real and per- 
sonal, which he directed to be kept together. by the executor or 
such guardian ns might be appointed to them, until the oldest 
child should arrive to tlie age of twenty-tno ycar.2, and in the 
meantime that tlie profits aribiug f ror~i  tlie said joint property 
should be applied to the joiut use mid benefit of the said chil- 
dren, and that  the expenses of each of ercry kind should be 
borne out of the same; a d  also directed that his cliildreu .lionld 
recelr e liberal educatiolir, ~o as to f i t  tlielli to m o ~  e in an eleratcd 
sphere of l i fe;  that over and above the wid  joint property tht. 
testator bequeathed to his wid childrcii 2% residuum of all lii. 
property undisposcd of in other 1)arts of his ni l l .  after the ~ ) a ? -  
nlent of his debts, equally to be di\ ided among thclii, and Ere? 
from any linlitations or rcstrictionq v hate\ er ; that he also de- 
r i d  to his said ch i l t l r c~~  a r ~ d  l ~ i s  widow a tract of land in Sor th -  
amptoll County, called the Hay~re* inlid, cqnallu to be d i ~  idecl 
amoilg theni, and not wbject to :nir of tlie l i i~li tdt io~ii  :1ii11('x~d 
to the said joint propertx7. The hill the11 charged tliat the de- 
fendant ,Ihsalom. as c~ecn to r ,  recei\ ed :dl tlie said property into 
his possession; that lle paid off all the dchts and dci~ini~ds aeai1r.t 
the estate ; and that  ill 1839 lie n as appointed guardian to tilc 
plaintiff U a r p  a i ~ d  to the clefcndmlta T'irqi~~ia, John and Onta- 
uius, who are infaiits; and that the said ,\bsaloni hat11 rewired 
large sllnls of i i~oner  out of the profits of the joint cjt:tc, t h ~  
rent of the Havncs land, and also ail account of the r e s i d u u i ~ ~  
devised to tlie testator's said cllildren: that in September, 1h10. 
the plaintiff Marv in t e rmar r id  nit l i  the plaintiff Willialil ; that 
pre\ ious to her iuterniarriage all lier necessary cqcnscLs 
were paid b -  the said Absalom as lier guardian, but that (372)  
silict. that time the said A~bsalom liatli rcfuscd to nllow 
anything for her support out of the proceeds of the said joint 
property, and that lie hath refused io acvmnnt and pa\ over what 
was due to lier. The hill tlieii prays an account mid decree for 
the balance, arid a190 that the Hayncs tract of land m a -  bc 
sold, etc. 

The material clauses in tlie n i l l  of Ab~a lom P. Smith referred 
to in the hill are the folloning: "12th. I t  is lily d l  and desire, 
and I hereby direct. that all the heforc-mcntioncd propertv, both 
real and persoiial, given in cor~lnioil to m r  said four childreii hc 
kept together for their joint benefit until one of niv said cliil- 
drcn shall h a ~ c  arrircd at the age c,f t n n i t y t n o  e a r ; .  n l ~ d  ill 
tlie meantime the proceeds and l~rofits of the same, after krelp- 
ing u p  the plantations I hare g i ~ w  tliem, to be demted, or a t  
least so much thereof as is ntwssary. to educating, scliooline, 
clothing and boarding. and other necm,ary expenses of my said 
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four children, until they shall a r r i re  at the age aforesaid; and 
whenever any of my said children shall at tain to the said age 
of tuenty-two years it is my desire that a t  the end of the year 
in which he or she shall attain to the said age of twenty-two 
years his or her share of all of the said property, real and per- 
sonal* before giren to all of my  said children in common, to- 
gether with the increase and profits of the same, shall be set 
apart  and allotted in sereralty to him or her for his or her own 
use and benefit, the balance of the said property to be kept to- 
gether for the benefit of the rest of my  children until they attain 
their respective ages of twenty-two years, a t  the end of which 
gear each is to draw his o r  her share of the said property in 
manner and form aforesaid." h d  the 19th clause is in these 
words: "I t  is my will and desire that  illy cliildrei~ be sent to 
such school as will enable them to acquire the best education 
and fit them to niore in an elevated snhere. affording to each the 

'2 

same opportunities, as near as nlay be." 
The defendant ,2bsalom B. Smith answered, and ill his an- 

swer, after admitting the death of the testator, the pro- 
(374) bate of the mill and his ou-11 qualification as cxecutor, 

stated that he had received all the testator's estate into 
his possession and, having paid off the debts, mas appointed 
guardian to the plaintie Mary and the other three children, 
a i d  of the latter was qtill guardian;  that  in both capacitieq of 
executor and guardian he had e i ~ d e a ~ o r e d  to comply with the 
provisions and trusts of the testator's will, and had made to the 
proper court regular and, according to his judgment, pmper 
returns of his actings and doings; and he alii~exed to this his 
answer a complete and full account of every matter arid thing 
in anywise connected ~ ~ i t l l  the plaintiff's demand. In  regard 
to the d e ~ i s e  and beauest in the 12th clause of the will. the 
defendant annexed to his answer an  aecoul~t of the net profits 
of the propert7 therein contained during each year, and also an 
amount shon-ing the amount expended during cv~cli year on the 
s r e r a l  children; and he statcd that  by tlirsr :tccou~~ts i t  ~ ~ o u l d  
nlq)ear that some of the children had expended larger sums than 
others ; that whether the expenditures of each ought to be equal- 
ized, so that no one should exceed the one-fourth of the profits, 
the defendent did not pretend to determine; that  being of dif- 
ferent ages, the proper schooling, clothing, etc., of some Twre 
necessarily niore expensive than those of others. The defendant 
fnrtller stated that the plaintiffs non7 claim out of the profits 
aforesaid a sun1 sufficient to support the plaintiff Mary aecord- 
i n r  to her conditiofi and rank in society, and if this claim be 
allo~ved there d l  not be enough left to effectuate the trusts in 
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respect to the relnainine chi ldren;  that  n h e n  the cldesr *11:111 
a r r i ~ c  to the age of tncnty-txvo the  other children d l  be nearly 
o r  quite g r o n n :  so  hat the f u n d  ni l1 be utterlx- insufficient to 
support them according to that  rank  and  i ta t ion ~ ~ l i i c h  their  
for tunc ill e.rpect:mc~- d l  elititle t l ~ e n l  to aq.umc. The  clpfcnd 
an t  fu r ther  stated. i n  relatiou to the 19th c1au.e of the d l ,  t h a t  
~ h e t l i e r .  if to accoinpliqli the p ~ ~ r p o q c  therein e x p r e w d  the said 
fund  should p r o w  il~qufiicic~lt,  a. in tlic d t ~ f c n d a ~ i t ' ~  o l~ in ion  it  
certaililv ~ i o n l d .  he had  anT paver or auihori ty  to t m c h  a n y  
other fund.  the d(dend:lnt n a s  a t  a lo<< ti? dcterniine, a h  no pro- 
vision is e q i r ~ s 4  I I I ~ ~ P  to that  e n d ;  tha t  ~)e r l i aps  it  n ,I-  

lioi ill the c o n t c i ~ ~ l ) l a t ~ o l l  nt the t ~ - t a t o r  thnt  this fulrd ( 375) 
nould  p r o w  insufficient. fo r  50011 af ter  his death it  
amouut td  to  near117 SE.000 a > e a r ,  but i t  Tvas now rcdurcd by  
decline i n  tlic priccs of produce ~ n d  other causes to lit t le more 
t h a n  half thnt  sum. T h r  defendant stated tha t  he  h ~ c l  no objcc- 
tion to the qnle of the Hayncs tl'lc t of land. :I. prayed i n  the  
plni~itiff's bill. T h e  defendant f i l r t l ~ e r  qtated tllnt he b e l i e ~ e d  
tha t  the  plaintiff J I a r -  n a s  i n d e h t d  to h im f o r  all ewes. of 
ad1 anccs beyond what  she n a5 entitled to, but a~ erred tha t  he 
naq a n d  had  e w r  been ready to come to a n  account ~ i t h  the 
plaintiffs, a n d  submitted hiniself to the direction of the court. 

S o  a n s y c r  waq yut  i n  fo r  the infant  defendn~lts .  T h e  cause 
being set f o r  hearing. m s  tranqferred to the  Supreme Court.  

Eirtlrjcr f o r  plaintiffs. 
R. F .  X o o w  f o r  defendants. 

C r i s m s ,  J .  T h e  bill is  filed mainly to  ha7 c a s e t t l ~ m c n t  of 
t21c accounts of the defellclnnt A l b s a l o i ~ ~  B. Smi th ,  :I, tlie gunrcl- 
i:ni of t h  plaintiff Mary .  and  as  executor of her  tlecenvd 
fatlicr. and  the other children of the  teqtator a r e  a1.o madc par-  
ticc dcfcndnnts ns ha1 ing a n  interest in  tlic t a l i i l i ~  of the :tccwililt.s 
of i h c  csrcntqr .  -\nother object of the bill 13 to 1i:l~c :I s i l r  of 
certain h ~ i d s  vhic11 t l l ~  ('!~ililrcli of t l i ~  tcqtator 07\11 9 -  t c ~ ~ ~ : l n t i  
i n  con1111o11. The  dcfrndant  Albqalo~n B. S l ~ ~ i t l i  liaq j'u: ill 11iq 
n n m e r  a n d  subjoi~ied tliercto hi. accouiiis, and  the n ~ r t i e q  p r a y  
f o r  tllc direction of the  Court upon certain matter.. therehr  lx'e- 
sented. and  it i~ n~idcrstooil t h i t ,  ~ v i t l ~  t h c v  clircctioi~s, tlicv 71 ill 
bc enabled to settle t h e  c o n t r o ~  c r w  hct~vccn thcm. 

The  firit  qucstiorl llpon ~ v h i c h  the partic.. diffcr i.; ~vlicxtller 
the profits of tlie  plantation^. llcgroes and  o t h e ~ .  :,lvlwrtx- cixen 
by  t h e  testator to his  children i n  common, al l  of u-hich p r ~ l w r t p  
is  directed to be kept  together f o r  their  joint benefit unt i l  the 
eldest a r r ive  a t  the age of tncn ty- t~vo  >-ram, nlid nl i ich profits 
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(376)  a rc  a1)propriatcd i n  the ~l leant imc,  o r  ,o ~ i ~ u c l l  th r r t  of 
a s  iiiay he riec.e\-ar?. T O  t h r  cdi~catioii  a l ~ d  11~s111te1iniic.e 

of the cllildren, constitute a f lmd 111 n-llicll clac.li 112. a n  equal. 
r n l d i ~ i d c d  \EI:II'P, o r  a f l ~ n d  s t i i f  fill li,int, nlq)lical)lt~ to a >l)e- 
cific purl)ow, nitliont I ien to s t ~ p a r x t ~  intcl.c+t. of tlic caliil- 
dren thrrcin. K c  l i a ~  e a t t c n t i ~ e l y  ccm~idcrcd t11r 12 th  ~ c c t i o n  
of tllr  ~ d l ,  upon tlir con~t ruc t ion  of' nhicl l  rhiq qnwtioii dep twt l~ ,  
and  examined i n  conliection nir l i  41 a l l  the  otllcr lixrtq of the 
n i l l ;  and inasmnch a. t l l ~  t v t r t  ( 'r  !i119 g i ~ e i 1  -cr i~rxl  I e > t d  eq- 
tatcs to h i<  children i n  thc~ 1)rnl)cl t r  011t of n Iiich the profiti  a r e  
to ari-e-a, the profits go nit11 t l ~ r ~  capital,  ns a11 aecessary 
follon? i ts  ~ ) r i n c i p a l ,  ulilc-q the c.cintlury !)P d i ~ w t c d ,  and a;, 
npon tlie :rrriral of an>- child to the age of t v e n t y - t ~ ~ ~ o ,  tlic tcs- 
ta tor  directs "that his .lxirc, of rlic l)ropertr-, rocether v i t h  the  
increase and  lirofits." shall be d c l i ~  prccl to hiin, n c orc of ol'iii- 
ion tha t  the  p u r p o v  of the teqtator ,ill  lm~t l )on i i ig  thc  diri4o1i 
of the, propert:- a n d  making  all approl)riarioli  of tlie 1)rofit. ~ m t i l  
tlie d i ~  i 4 o n  n a s  not to chnnrlc tlics int( ,~c-t .  of tlic childrcii iii th-  
profits, but to render the proliertv mole  prodnct i \e  fol. the 1~11- 
rfit of all  and proride  ore c.on\ w i i t i ~ t l ~  fo r  the apl>lieatioii of 
the profit- to the nan tq  of each. Ulmn this  point. t h ~ ~ c f o r e ,  the  
direction of the Conrt  i. that  tllr c l d d r c n  a re  elitirled to equal 
qharei in this  fund.  

Tn the 19th clauw of the nil1 tlie twtn tor  tli~i.;  c\prrs.cs liiiil- 
<e l f :  "Tt iq m y  n i l l  tha t  inr- chiltlrcn .liall be .ent to .;11cli school 
as n i l l  ennhlc tllem to acqiiire the 1)c.t cdncnt io~i  allel fit tlleln to 
more  in  a n  c l e ~ a t c d  S P ~ P ~ C ,  a f f o r d i i i ~  to each the -amp oylior- 
tunities. a i  near  a <  m a y  be." Tn tlic acc.oimte . u l ~ u i t t e d  n it11 
the defendant's anr Iwr  the  charge* f o r  the. ~na in tcnancc  rind 
education of the  plaintiff X a r r  not o l i l -  pscccd her  share of the 
fund  apliroljriatcd to tlic maintcll:mce a n d  rdncation of tlie t ~ -  
tator 's children, but the entire i n ~ o m r  of the liropertr l ~ f t  her h- 
her fa ther ,  and ~ i la lw her  a debtor to the  dcfcndant. I t  is oh- 
jected that  theic c l~argcs  cannot he alloncd. first, f o r  that  the 
testator has  restricted the  expenditures fo r  hcr support 11-ithin 

the limits of tllc fund  pro7 ided f o r  that  pnrpoqe : secondl>-. 
( 3 7 7 )  that  tlie d c f w d a n t .  a. her g ~ i n r d i a n ,  cannot break i n  1111011 

the lprincipal of her cqtntc. uiillqq i t  be i11 21 c a w  of i:iyc.nt 
necessity: and  t h i r d l r ,  fo r  tha t  the charge. arc. on the  face of 
them, r \ t ra rncnnt .  T h e  first of t h c v  ohjcctionr is. in  our  i d s -  
merit, c lcar lr  unteiiahlc. Tl i r  trqtator ha;, inilerd, prorided I 
fund  which he thongllt noulrl be full\- qnfficici~t fo r  t l i ~  purlioqes 
of her  edncation and  wlii)ort,  but  hp has  liot direct17 nm. inili- 
rcctlv declared hi; 11-ill tha t  t l l cv  purpoqcq qllall he a n s r r r c d  O L I ~  

of tha t  fund  e x c l u ~ i ~  el-; and,  if i t  h e  pro'\-ed illadequate. the 
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defenda~l t  as guardian, and i~idependelitl- of tlw caplicit injuiic- 
t ion a b o ~  c recltecl, had  a r ight  to appl: tlie n llolc of his n a r d ' s  
ilicoilie to her  ~ i i a i n t e n a l m .  S o r .  under  the circutnstance,- of 
th i s  case. do n e  admit  the second objection to be rvell foulicled. 
H e r  father ,  fro111 n hose bounty all  llcr p r o p e r t -  iq d e r k  ed. lias 
ordered, hy declaring i t  to be 111s zcill. t h a t  she uhnll recelre the 
best e d u c a t i o ~ ~  tha t  c o d d  he gi\ cn her, so as  to fit her to 11107 e ill 
a n  elerated ipllere, :lid he lias not qualified tlii- co~i~l i la l id  In- 
a n y  limitatioli tha t  the cost shall riot exceed ller ii ic~o~ilr~. I I e  
could do n ~ t l i  his on ii as  lie pleased, :uld liarilig n 1 1 ! d  tliat ~ 1 1 : ~  
object shall be effecatcd, hc. has  n i l l ed  t h a t  a l l  the I W : I ~ I ~  n lii(.h 
he has put  into the II:II~CL of liim ill 11 1lon1 IIP ~ i m f i d r d  to cffect 
it ,  shall, if necessary, be devoted to t h a t  purpo-c. As to the  
objection that  the expenditures a re  extra\ ngant, n c  (*minot pass 
upou it ,  u1)on inspection of the a c c o m t s ;  hut  \re feel onrqelres 
authorized t o  declare tha t  i f  they h a r e  heen lnadc by the deftnd-  
a n t  i n  the liolieht eacrcist~ of his  judgment, f o r  the purpose of 
fulfillillg the 11 il l  of the testator. t b ~ y  ovght t o  l,c :~llon-ed h im.  

'I'lic t c ~ t a t o r  authorized a n d  directed hi, e x c u t o r  to sell the 
plantat ion on Roanoke. which he bought of E a t o n  H a - n c q  and  
S n t l l n ~ i i e l  I-Iarris, prorided tlie sum of' $4,000 could he obtniiied 
thrrcfor ,  and  to d l r idc  the proceeds betnoen his n i f c  nncl f o u r  
children e q u a l h ,  hut if i t  could not he .old fo r  that  price he 
directed i t  to  be r e ~ t c d  for. some year. ant1 tlw rent dir idcd 
equallj- bctnren his n i f e  and  four  cluldrc~lr, :alrd, i ~ l t i m n t e l ~ ,  if 
i t  could ]lot be <old for  tliat price, he ga7 i, tlw same ill fec to 
his .aid v i f e  mid cliildre~i.  Efl'ortz I!:~ii IKYW l r~adc  in 
r a i n  to get the l imitrd lirice fo r  it .  and it  n a.; n>c.ertaincd ( 3 7 q )  
t h a t  ~t could not bc obtained. T h e  \titlon of the tixst:ltol. 
having marr ied again, a petition T T ~ S  filed in  the Cornit77 ('onrt 
of Hal i fxs ,  d ~ e r e u n t o  the said n i d o ~ r  and  her  ~ ~ o n r l  llu~b311il. 
the chi ldrrn a n d  the executor. n-cre :dl made parties, aud  i n  thnr 
sui t  one-fifth of tlii,- land n a z  ie t  a p a r t  unto the said nidon. by 
metes : ~ n d  hounds, and  all  her claim.; upon the t~q tn tor ' s  eytatc 
Twrr ~1efini te l~-  .ettlrd. I t  is prayrt l  by thiq hill tha t  tlie SP- 
m a i i ~ d e r  of thiq 1mid 11e bold. On thi* pra>Cr a d ( ~ r e ~  h:ri ill- 
re :~d\-  hcen nlade. T h e  bill fu r ther  I)ra? < that  tl i i~ dcfmdant  
A. B. S ~ i ~ i t l l  ni:ay I)(' ilwrecd to lpa- o ~ c r  to t l ~ c  1)l:lintiffq tlio 
p l a i ~ ~ t i r f  Mary'. y11'1le of thc relit. of thi. l a l ~ d .  There is a 
direction i n  thc  \\-ill that  a11 the propi'rty of tlic ti1stCltor, not 
ot l ler~risc  diqposed of, l)e sold a n d  the l l rocccd~,  toqerller ~t it11 hi. 
cash and  t h r  debt< due hiiii, I)c cquallv d i ~  iilcd bcrn e m  his v i f c  
and  children, alid t h r  bill p r a v  tha t  11~1. yllarc of thiq residulunl 
he paid o~ e r  ro t l i cn~ .  T h e  C'ourt d l  not iron- illalrc the drcrrc- 
p r a y i d  for  ill rc>gnrd to this r a r t  a n d  r e - i d u ~ ~ ~ n .  Upon the 
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accounts, as exhibited, the defendant Absaloni is  in advance to 
the plaintiff Xary ,  and he has a right to be reimbursed these 
advances out of any of her funds in his hands. 

The decision, n-hich has been made, that the children are 
serrrcrlly entitled to the fund set apart  for their education and 
support, renders the controversy ~ d ~ i c h  ha? been raised, whether 
the p ro~ i s ion  for maintenance applies to the pIkintiff Nary  since 
her marriage, uninlportant, except in one respect. I f  she should 
die under tn-enty-two, without leaving any child surriving her, 
there is a limitation oT7er of her share in the profits (not so 
applied), as well as in the lands and iiegroes tlieinselres, to her 
brothers and sister. We are not informed of her age. And as 
the defendant, in our judgment, is entitled to withhold -&:-hatever 
may be due to her on this account, until his supposed adrances 
shall be satisfied, wr deem i t  unnecessarv for the present to 
express an  opinion upon it.  T h  question may be again brought 
before us, if i t  becomes practically inlportmlt. 

PER CTRIAJI. Decreed accordingiy. 

(370)  

AiSC:TTS JIORRISOS ti AT.. r. D I X ( ' \ S  11. KESSEDT, 
ESE~CTOR, ETC 

1. A testator. by l~ is  last ~vill. after several leg:rc.ies, gn~-e to his nnt- 
11r:tl son al l  his 1;1i1ils ":lnd nlso a11 nry 11eraon:11 property of ererF 
kind and tlescription," :~nd np1)ointcd I) executor of the said will 
; t l t t l  gn:lrtlian of his soil. Tlleii 11y :I cotlicil he provided as fol- 
lo\\-s : "Having considerrd ~iig negro nlan Sinion. n slnre, to he no 
11;1rt of tllc :~fo~~ebeque;ltlleclt~el property. I tl~crcforr constitute an11 
11ri1:rin I) the sole m:m:lgcnimt :11!(1 control orer the said Simon. 
I also esc,lntle IIilly. s:~itl Sirno~l's daughter. as Ijei~ig no part of 
1117 ~,rol)rrt~-": Ilclti, that i~eit l~er of these slaws. Simon nnd 
IIilly. \\-:IS tlislmserl of ljy thc,  ill; that  D. tlic esecutor, had no 
title to eitllrr in his own rigl~t. I)ut that. heii~g nntlisyosed of. he 
11eIil thein :IS trustee for the nest of kin. 

2.  To m:~ljle nn executor to t:ke in his o\rn right under n will. there 
niust Iw words purporti~~g to rrst the propert7 beneficially in 
hi111 or to ( .onf~r 011 hi111 the po\rer of :~l~solute disposition. 

T rm causc haring been set for  hearing at Fall  Term. 1842, of 
IUoon~  Court of Equity, n7as transnlitted by consent of parties 
to the Suprcine Court. 
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The matter i n  contest is sufficiently set forth in the opinion 
delivered in this Court. 

1T7inston for plaintiffs. 
S t ~ x n g e  for defendant. 

RUFFIS. C. J. The bill is  filed by the next of kin of John 
Patterson, deceased, against his executor, clainiing distribution 
of two slaves, Simon and Hilly, as not being disposed of in his 
will. By that  instrument the testator, after screral legacieq to 
some of his relations, gave to his natural son, TITillian1 S. 
Patterson, his lands, "and also all my personal estate of (3Q0) 
every kind and description"; and he appointed the de- 
fendant, Duncan %I. Kennedy, his executor, and the guardiaii 
of his said son. B y  a codicil he prorides as follovs: "Haring 
considered n ~ y  negro man Simon, a slave, to be no part of the 
aforebequeathed property, I therefore constitute and ordain 
Duncan X. Kennedy the sole managenlent and control orer the 
aforesaid Simon. I also exclude Hilly, the said Simon's daugh- 
ter, as being no part  of my property." 

There can be no doubt that  the effect of the codicil must be to 
take the t x o  slaaeq mentioned therein out of the general gift of 
the personalty made in the will to the son, f o ~  the intcwtion of 
the testator could not have been more exixess1~- declared on that 
head. And the opinion of the Court i's eq&llv clear that  no 
benefit to the executor was intended or can be collected from the 
language of the codicil, and consequentlv that he takes here, 
according to the general rule. in trust. and not for himself. As  
to ~ i l l ~ r  she is declared to be no part  of the testator's property, 
and for that reason excluded from the operation of the will. 
H e  refuses to dispose of her a t  all, and consequently there is no 
~ i f t  of her to the executor. We think it is the same with re- 
L 

spect to Simon. H e  is excluded from the property before be- 
queathed to the son, and that is all. H e  is given to no other 
person. But the testator adds: "therefore," that is, because I 
hare  taken him fro111 son and made no particular diqpoqition 
of him, "I constitute D. N. Kennedy to hare  the sole manace- 
nlcnt and control over him." I t  is argued that the word "con- 
trol" imports a gift,  a s  it  excludes all intcrfcrence from any 
other quarter. But n r  cannot think SO. I t  signifies polTer or 
authority orcr the c. and is nenrlv synonrnm~l. v i t h  the terul 
('nlanagemcnt," a- licrc used, and does nqt purport to rcst tho 
property hcneficiall- or to confer the po~vcr of a l ~ o l n t e  diqm- 
sition. Tlzc case% that hare  heretofore heen decidcd h r  thr 
Court on thiq point 11are all turned upon espress words of clicpo- 
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sition by the executor as he might think proper. I'ozwll 2.. 

Pozcell, 4 X. C., 727; Ralston c. Telfair, 17 W. C., 235; 
(381) R w l e s  c. Ponton, 36 N .  C., 334. Such language is in- 

dispensable to turn the executor, who by his office takes 
in  trust, into a beneficial legatee. That  the word ('control" 
cannot do. But if it  could. had i t  stood hv itself. it  cannot hare  
that  effect when connected with "management," which plainly 
shows that  the testator had in riew the executor's acts as execu- 
tor and not as owner. That  is further strengthened by what 
iinnlediately follows with respect to Hil ly:  "I also exclude Hil ly 
as being no part of rny property," from which i t  is fairly in- 
ferable that  he had not intended to give Simon as property. I t  
is extremely probable, me think, that  the testator intended a 
corert prorision for cniancipation; but nothing of the kind is 
brought forward in either the bill or answer, and, therefore, we 
do not proceed on that  ground in the decree. I f  that  nere  true, 
i t  would only render it the clcnrcr that the executor does not 
take beneficially; and that we think clear enouqh, without resort- 
ing to the supposition of the secret trust alluded to, and, there- 
fore, that the two slaves must he declared to be undisposed of by 
the testator and to be held by the defendant in trust for the next 
of kin. 

PER CTRIAII. Decreed accordingly. 

1. Onr wllo t;rl;rs 11y :~ssignment :In nnnegotinl~lc i~istrnment. or n 
~~rgoti;rl)lr i l is trn~ne~~t when it is past clue. succeeds only to the' 
rights of tlre xssigl~or. and is nffectctl l)y $111 the equities ag;rinst 
hi111. 

T m s  was an  appeal by the defendant Sittoll from a decree of 
his Honor, Bailey, J., at Spring Term, 1842, of H ~ ~ w o o n  Court 
of Equity. 

The facts disclosed by the pleadings and proofs are stated in  
the opinion delirered in this Court. 

Clingmnn for plaintiff. 
Frclncis for defendant. 
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R L ~ I S ,  C. J. 011 2 2  February, 1831, the plaintiff executed 
to the defendant Selson ,lllm:ln, of Georgia, his single bill under 
seal for the sum of $90, payable 011 22  March iollo~vinq, ~ i ~ i t h  a 
pro1 iso tlierein that it might be discllarged 1,- the delircry of the 
note of another l)elxm n-hich the plaintiff t l im held. Shortly 
before the filing of the bill ( n l ~ i c l ~  x a s  in  April, 1933) Sitton. 
originally one of tlie dcfedantq.  brought a n arrant on tlie bond 
in  the name of the obligee to hi3 use, allegi~ig that he n7as the 
equitable onlier of tlie debt; and he tl~creili obtained judgment 
for the principal ~11111 and interest from thc tilne it became due. 
The bill states that  the bond n a -  g i ~ e u  for the price of a mare 
n h i c l ~  the plaintiff conditionally agreed to l ) n ~ ~ h a s e  from 
S. -Il1111aa on the terllis f o l l o ~ ~ i n g :  That  if the l~laintiff (353) 
should clispose of the ninre upon :\ certain contract ~ ~ h i c h  
he ~vished to make x i th  allother person, or sl~onld think proper 
to keep her, then the bond waq to be obligatory oil h im;  but if 
11c should not dispose of her or like her. :1nd ~hon ld ,  n ithin so~ne 
few neeks. return tlir ~iiarci to S. -lllnian or tu l ~ i r  brother. T. 
-I ihian,  a rrsidellt of 1 i : r c o ~  <oullt-. the11 Aiin~an.  the sciier, 
xias to take her hack :md cancel or wid thc jilaintiff-"~ bond to 
him. The bill further states that thc plaiiltiff did delirer the 
mare v i th in  the prescribed time to S. A\l l l~~an 's  brother and 
agent, who r ecc i~  cd her and, as he heliel-eq, returned her to her 
former omier, 7~11o nererthelesq did not snid the bond to tlic 
plaintiff, but allon-ed suit to be brought on it as before nieu- 
tioned. The bill f i~ r tbe r  charges that 117hen Sitton, who claims 
the debt, purc11asc.d the bond-nhch 11c did from one Margaret 
Te lch .  in Septnliber, 1534-hc n a s  inforlnccl of the considera- 
tim on vhich it m q  giren, and tllat Xoody did not o r e  it. and 
that  hc took under the expectation of getting tllc Illorley from 
Allman and not from Noodr ,  and n itliout recourse on 11-elch; 
and that soon afternxrds llllnlan l,aid Sitton $43, nhich  he 
agreed to accept in diqrllargp of t l ~ r  dpmand. Thr  p r a y r  of the 
bill x i s  for an  injunction and general relief. 

-Illman did 11ot a n v c r ,  and the bill na.; taken pro c ~ ~ ~ f c ~ s s r r  
as to him and sct do~vn for licaring e l  p c i ~  tc. 

Sitton a ~ i s n r w d  t h t  he 1)11whased the note from 7Yelch for 
a raluable co~isidcrntion and n ithout knon ledge of the contract 
brtveen the plaintiff and Al l l l l i a~~ ,  as mcintioned in the hill : that  
,\llnlan has since i~rforincd liilil that h r  did aerec to surrender 
the bond if the plaintiff rcxt~irned the mare, but that the pl:~i~i-  
tiff nerer did rctnni  her nor ]pay anything for her. 

011 this ans~i-er the injn~iction ~ l i i c h  had h e n  granted or1 the 
bill v7aq dissol~ed ~ ~ i t h  c o r k  and under the decree Sitton re- 
c e i ~  ed the principal m o n q  and interect up  to that time accrued, 



then anlounting to $119.41, and the further sum of $40.19 for  
the costs. The plaintiff replied to the ansTrer and pro- 

(354) ceeded to take proofs; and then Sitton died, and the cause 
n a s  relived against hls executor, Walter Bronn,  and 

carw on to be heard a t  Spring Terin, 1812. of the Court of 
Equity. nhen his Honor decreed that  the defendant Brovn.  
as executor, should pay to the plaintiff the sum of iii40.lS paid 
to his tcqtator, Sitton, by the plaintiff as costs i n  this cause, and 
also the s m i  of $133.65, together with interest from that  time 
on $PO, lmrt thereof. nhich Sitton receired as the debt aud in- 
teresi on the dlswlution of the injunction; and should also pay 
all the other costs of this w i t .  And i t  was furthcr decrecd that 
execution issue for the said seyeral sums against the said Walter 
Bronn.  From which decree Bro~im appealed to this Court. 

The proofs consist of tn  o depositions. One nitricss states that 
Nelson -1llnian admitted to him that the plaintiff did dell\ er 
the mare to his agent, T. Allman. from ~ h o m  he, S. Alllman, 
r ece i~ed  her. The other witness is Xr- .  Kelch,  from n.11olu 
n .  
bitton got the bond. She states that  she told Sitton that  Mood- 
did not o w  the debt, and traded the note to him as one thnt did 
not bind Xoody, but on ~ i ~ h i c h  he nould hare to get the.l~ioliey 
from S. ,Illman; and that Sitton said he did not cdle for 
Ifoodr,  for Allman was good. Tllc plaintiff also exhibited a 
receipt from Sitton to Selson Allman. dated 1 7  Soyember. IS34 
for $15, expressed to be in full of a claim on him on a not(. given 
by R. Moody for $80. 

TTe think that upon the mcrits of this controversy the decree 
is cl~arlx- right. As against Lll lmai~,  it admits of no question, 
for as against llim the bill v7as taken as confessed and the rcfnrn 
of tlw mare admitted. Beside?, a nitness proves his explicit 
admission of the fact. It follons that  it vould be uncouscien- 
tious in him to enforce the bond. The other defendant btands 
~ w c i s e l y  on the same ground. S o t  to s a r  anvthing of the ex- 
p r ~ s s n o t i c c  prorcd on him, he cannot recoyel., because lie is 
affected bv all the equities apain;t ;\illliian Iiim,c~lf. C o l ~ s  1 % .  

,Joricu. 2 TTern., 602. Sitton i i  not an a?signw, h11r is ol,li& 
to Lue in ,Umaa'q name. Indeed, the inqtru ILmt i* not  nego- 
tiable: and  if it  Trerp, it  va.  owrdne and d 1 ~ l i m o r 4  n be11 All- 

~11111 partcd from it, and n hoerer got it froiLi hiin ~ rou ld  
(3s;) ~ieccsiari lr  hold it aq he hcld it-in otbei. n o d ; ,  wccccd 

onlx- to hi5 rights. But 11-e think the dwrcc n:i> prexa-  
t i~ rc .  being ninde wit l~out an  admisGon of a,set. of Sitton bv 
Bro~vn  and n i t h u t  a report fixing hiin with ass% This was, 
no doubt, a mere inad~ertence,  and probablr ilroip from the 
circumstance that the defendant did not contest tliat point. It 
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does not concern the merits,  nor can i t  even affect the cost. i n  
this  Court.  u d e s s  i t  should t u r n  out, upon tlie inquiry, thnt  the 
executor has no assets. B u t  i t  is necessary t h a t  the orderly pro- 
ceedings of the court should be observed; and,  thcrefore, there. 
must be a n  inquiry as  to tlw state of the assets, unless t!~ni de- 
fendant  should think i t  best not to incur t h a t  c s l i c ~ , ~ .  and to 
admi t  to the amount of the r e c o w r -  a n d  costs i n  this  case. I n  
al l  other respects the decree is aftinned, f o r  i t  could not he 1le~~c.i- 
s a r -  tha t  the court should refer it  to the master  to state the srn1i.j 
receired by Si t ton,  ~r-hie11 tlie records of tlie cause itself shoncd. 

PER CURIAM. Decreed accordingly. 

1. 111 tnkin:: the probntr of the ilrccl of n 111:rrrircl wo~nnn by :I jndw 
out of c m ~ ~ t  it is not uecc-snry that the 11usl);lnd sl~oulcl 11erso11- 
ally :~clmnvlecl,ne I~efore the judge his execution of the deed. I t  
is sufficiel~t if  his execution is proved by ~vitnesses. 

2. S o r  is it neceswry that the certificate of such lxobnte sl~oulcl stLt 
fort11 t l ~ x t  the tlcecl nx.: provril h r f o ~ ~  t l ~ e  wife was p r i ~  ilj- esnm- 
illeel. the IT-lmlc 11rol);lte nl)pe;rrinz to 11;lr-e been tnlren a t  the 
same time. 

C a u a ~  transferred to the Supreme Court  f r o m  HALIFBY Court  
of Equity,  on  affidarit of one of the defendants a t  Spr ing  Term. 
1842. 

T h e  bill chargrd tliat i n  IS33 J o h n  T. Clanton and  Fanu-, 
one of the defendants, thcn the  ~ ~ i f e  of the said C l a ~ ~ t o l i ,  ulider- 
took to convey ancl settle hy joiut deed thcir  elltile rcal  a n d  
nearly all  their  !)ersonal estatcl to and  f o r  certain use;, purposes 
a n d  trusts,  aud  i n  pnr.umlce of cuch i ~ ~ t e l i t i o n ,  on 3-1- F e b r u n ~ ,  
1\32,  a deed n a s  1)rrpared w l ~ i c h  Tras intended to he duly ex?- 
cu.ted b~ both, so as  to coilre? the rcal aud  pcr9onal estate of 
bo th ;  tliat h -  tlie w i d  deed the plaintiff, a\ndreri- Jovner ,  and 
trvo others n e r c  ap1)ointed tmatccs. a l ~ d  tlle 1 ~ ~ 1 1  eytnte of all  
the p r o p ~ r t y  therr in ~i ient ioned purported to h(. conr-cyed tr~ 
the111 : that  the t n  o otherq 11anic~1 dcclil~ing- to accel~t  the oftic< of 
trustee, the plaintiff alone uirdertook to act. and, hat since con- 
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tinued to act as trustee under the said instrument; that  on 28 
December, 1838, the said John  T. Clanton departed this 

(387) life without having made any last will and testament, 
and the plaintiff was appointed administrator of his es- 

tate. The bill further set forth that  i n  the nionth of .  . . . . ., 
1841, the said Fanny, widow of the said John,  intermarried 
with the defendant Isaac X. Faulcon, and that  the plaiutiff had 
lately been notified by both the said Isaac and his wife aforesaid 
that  the said deed in  trust was nerer executed by the said Fanny 
in  the manner prescribed by law for the transfer of the estates 
of femes cove r t ;  that her privy examination is so defec t i~ely  
certified as that  the deed is i n  nowise obligatory on her as to 
her real estate professed to be thereby conveyed, contending a t  
the same time that it is binding and in full force as to the said 
John  T. Clanton; and that  they had threatened the plaintiff 
x ~ i t h  sundry suits at law concerning the real estate which be- 
longed to the said Fanny, had demanded a dirision of the slaves 
and other personal property conveyed in the said deed according 
to the terms and conditions thereof, and had claimed and called 
upon the  lai in tiff to account to them, as their absolute right, 
for  all the rents and profits of the said real estate since the death 
of tht, said Jo1111 T. Clanton, indel,e~~delltly of tlle trubt deed 
aforesaid, and clainiing the rents and profits of the other real 
estate according to the terms of the said deed. The bill then 
sets forth that at the time of the rxrcution of the said deed of 
trust the said Jolin was possessed in his own right of all the 
personal property therein mentioned, and also sets forth particu- 
larly the real estate tllerein mentioned which belonged to the 
said John in his own right and that  which he held and possessed 
in  right of his wife. The  bill further stated that  the children 
of John T. Clanton, who mere the only other persons beneficially 
interested under the said deed, by their guardian, insisted that  
the said deed of trust was well executed and proved, so as to 
convey the real estate of the said Fanny,  and required the plain- 
tiff to execute the trust accordingly; but if the said deed were 
void as to the said Fanny, thev then claimed that  i t  n a s  void 
entirely as to all the property thereby intended to be conveyed, 

and that they were rernittcd to the rights they would hare  
(388) had if the said deed had nerer been executed a t  all. The  

plaintiff arerred that  he was unable to decide between 
these conflicting claims, and prayed the adrice arid direction of 
the court ;  and he made the said Isaac IT. Faulcon aud his wife, 
Fanny, and the children of the said John  T. Clanton, deceased, 
as also the two persons named as trustees, who had refused to 
act, parties defendant to his bill. 
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The defeiidants answered and admitted the allegatioiis of the 
bill to be true. and the said Faulcon and wife 011 the oue part, 
and the children of the said Clanton on the other. insisted upon 
their claii~ls respecti~ely as set forth in the said bill. A1lld the 
cause was set for heariii,g up011 tlie bill, anmers  and deed es- 
hibited. 

The form of tlie certificate of probate, endorsed on the deed 
of trust, is recited in the opinion delirered in this Conrt. 

R. F .  X o o ~ e  for plaintiff. 
Hrrtlger and I ? e d e [ l  for Faulcoi~  and ~vife.  
T I 7 .  H. Huyzr ood  and TT7hitcrhili. for Clanton's childreii. 

GISTON. J. The question presented for o w  consideration is 
vlicthcr the instrun~eiit,  which iq referred to in the l)leadiiigs as 
tlie deed of John  T. Clanton and Fanny. hie nife,  has beell so 
authrnticated as to render it I d i d  to transfer her estate in the 
lands thcrcm ~iientiolicd. Tlic instriui~cut pi~rports  to 11aw bccn 
esccuted by both liu3baiid anid n ife. and ha< been registered u p o ~ ~  
the fiat of a judge of the Superior Court?, on the fo l lo~~ i l ig  pro- 
bate and acknovlcdgiiient : 

Fanny Clanton. the ~v i f e  of Dr .  John C'lanton. 17-as examined 
separate and apart  f r o n ~  her hushand and pririly b~ me. one of 
the judges of the Snperior Courts of Lavi and Eqnity in and 
for the Statc aforesaid. vlicn she ackno~~lcdped that she cxe- 
cuted the ~vithii i  deed freely and roluntarily, and not hv the 
force or ],ersuasioi~ of her liuihalid or ally other 1x??so11. 
Hcliry TT'ilkee, the suhscrihiiig ~ v i t i ~ r ~ ~ ,  caiiie before 111c (359)  
and made oath that  Joliii T. Clanton alicl Fa i~ l iy  Cln1ito11 
esccuted the TI-itliin dced for the purposes therein contained. 
Let it be registered. 

The  pro^ isiolis of lax- nil which tlie deci-io11 of this queqtion 
depends are as follon s : "Alll con1 e-anceq ill u ritilrq a ~ i d  qealed 
by liusband m ~ d  ~vife  for any lands. and h~ tliem lmwna l ly  
ackno~~ledged before olir of the iuclw- of the Snl)rr i i~c or Snpc- 
rior Courtq, or in the court of the coimty  liere re the loncl lieth, 
the ~v i f e  being first prir i lv c x a m i n ~ d  hcforr such jud:~. or some 
member of the County Conrt appointed by tlie said court for 
that purpov.  xvhether <lie dot11 rolantari lr  aqsent tliereto. and 
registered according to the l a w  of this State, shall he as w l i d  
in lan to convey all the cqtate and title vhich such ~ i f e  may 
or sliall hare  in any lands, t~iiemeiits or herrditmiients so con- 

7s: 
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veyed, whether in fee simple, right of dower or other estate, as 
if done by fine and recovery, or any other ways and means what- 
soever: Provided, necertheless, that where any such conrcyance 
as aforesaid shall be acknowledged by the husband, or proved 
by the oath of one or more witnesses, before a judge as aforesaid 
or County Court where the land lieth, and it shall bc repre- 
sented to the judge or County Court aforesaid that the m<fe is a 
resident of any other county, or so aged or infirm that she can- 
not trarel to the said judge or County Court to make such 
acknowledgment as aforesaid, i t  shall and may be lawful for the 
said judge or County Court by his or their order to direct the 
clerk of the County Court where such land lieth to issue a com- 
mission to two or more commissioners for receiving the acknowl- 
edgment of any deed of such feme covert for passing her estate 
in any lands, tenements or hereditaments, and such deed, ac- 
knowledgment before them, after they have examined her prir- 
ily and apart from her husband touching her consent, and cer- 
tified by the County Court, to which the commission shall be 
returnable, shall by order of the County Court be registered 
with the commission and returns, and shall be as effectual as if 
personally acknowledged before the judge or County Court by 
such fernc cocert." Lams 1751; Rev. Stat., ch. 37, sees. 9, 10. 

The objection mainly relied upon to the validity of the 
(390) fiat for the registration of this instrument as the d ~ e d  of 

the feme is that the execution of the deed was proved 
before the judge, who took her privy examination, when the law 
requires that it should have been acknowledged before him by 
the parties. The question occurs now for the first time, as far  
as we are apprised, for judicial decision. Whatever remarks 
may be found that seem to bear upon it, in the opinion of the 
Court delivered in the case of Burgess v. Wilson, 13 N .  C., 306, 
it is manifest that the question was not there determined. I n  
that case i t  appeared by the records of the court that on Mon- 
day, 2 Xoreniber, 1812, an order mas passed that Caleb Perkins 
be appointed to take the private examination of Sarah Burgess, 
a fenze covert, touching the execution of a deed of bargain and 
sale to Dempsey Sawyer; and that on the succeeding day, 3 
Noaember, the deed x7as exhibited in court and proved by the 
oath of Caleb Perkins, the subscribing witness; and further, 
the said Calcb Perkins then reported to thc court that in pur- 
suance of the order of the preceding day he had taken the prirate 
examination touching lier free consent to the execution of said 
decd, and that she declared that it was done with her free con- 
sent. The acknowledgment of the feme vas  not lnade in the 
court, upon a prirv examination by one of its members within 
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the verge of the court, but out of court. before a siliglc magis- 
trate acting without commission. And the execution of the in- 
struliient was not prored until after tlic ordw m d e r  nhich the 
nlagistrate professed to act. I t  \ \ o d d  be too nn~cli  to assume 
that  ~vlien tliere were these couclusi~e and manifest objections 
to the ~ n l i d i t -  of thi. authentication of tlic instrunicnt n s  the 
deed of Mrs. Burgcss, the C o u s  definitely p s s e d  mi tlint 1 1 o ~  
raised, ~vhich n a s  the subject of incidclital ol)+err:ition only 
Besides, in the opinion delirered in that case. the opinlcni of tlie 
late Chief Jzistzi e Tajjlov. as cxpre'ied in Il'h itolc li;ct I * .  N u i ~ f r r ,  
3 S.  C.,  -101, is nientioned ~ v i t h  approbation: and in that tliere 
is an intimation, a t  least, that  a probate of tlie deed before the 
court n o d d  authorize the rccciving of tlie n ife's ack~~owl-  
edzment. There it al)pcarcd that the deed had beell (391)  
acknox-ledged by the f c i i i r  ill court. and that <lie :\a< 
there privily eaamincd, but it did not appear that the Inisbancl 
liad joined in the aclrno~vledg~nent or that the ~xecution thereof 
n.as proxed, and the Chief Justice held that  thr ohjectioli thai  
the deed Tvas not aclinox-ledqed by the hu~bmid ,  n o r  p ~ o r ~ i i  to  
be his  deed ,  n7as fatal. - lad it Tvas certainly suplmed 1x7 thiq 
Court to be at lcast a11 q ) e n  question \\-hen the late c a v  of 
S ~ i f t o n  1 % .  S u t t o i ~ ,  18 S. C.. 3 2 ,  T T ~ S  decided. Tt n:is t h e  
remarkcd that in ccrtain defined c a v s  "a11 esmninntioa l~eforc 
the conimissioncrs, reqnlarl- taken, certified mid retnrncd, has 
then the efficacy of an esanlination before the judqc or in open 
court. These c a w  are where t h ~  deed shall h a w  been ncknonl- 
edqed by the hnqbalid or proTed b j  the o;:tl~ of one or more 
~vitnesqes." 

I t  may be conceded that this objection i i  vell  fou~lded, i T  our 
attention b~ directed esc lus ive l~  to that part  of tlie legislatiw 
enactment hereinbefore recited T~~hich nrwedes the nroxiso. 
h o k i n g  no farther, tlw prescribed cerkol l ic -  arc all n;.knolTl- 
edgment of the deed by the huqhancl and r i f e  befow tlic jnd,rrc or 
i n  open court of the eountr, and a pr i ry  csalninntioi~ of the wifr 
by the judge or come member of the ccurt. And u r  hold it to 
be perfectly scttled that no ccreinonies othcr than those TI-liirll 
the Legislature has prescribed can he subqtituttd under an iltine- 
i na t iw  or eren assured conrictio~i that t h c ~  n o d d  equally TX ell 
a n m e r  the lmrpose of protccatine the liiar1*icd n omnn a n a i ~ ~ s t  
compulqion and imposition. T3nt thc C'ourt iq \aticfird that 
~~yhen the rest of  the enactment iq taken into conqid~ration it is 
manifest that a probate of tllc deed hv n v h ~ c r i h i n g  ~ r i t ~ i c ~ s  
before the e x m i n i n g  jndpe or court is declared cqniralcnt to the 
acknowledgn~ent nlmtionecl in the precedina part. The lan- 
gnngc is explicit that  upon sucl~ p ~ o b n t c  thr  judge or court shall 
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order a commission to issue, and a privy exaliiination taken 
under such conzii~ission certified and returned, "sliall be as effec- 
tual as if personally acknowledqed before tlie judge or the court 
by such fettle t orcrt." Tt would be doing riolelicc to the unaln- 

biguous n ords of this pro1 ision to hold that a p r i ~  y es- 
(292)  aininatioi~ of the n onim before the commissio~iers-1~-11ic11 

is but a substitute for that before the judge or the court, 
and which the Legislature declares shall hare  the same efficacy 
with that for  nliich it is permitted to bc substituted-shall be 
1-alid to lmss licr lands, and yet the preferred mode be invalid. 
\iTc say the preferred I I I O ~ P ,  b e ~ a u ~ e  it is appa rm~t  from the very 
i ~ a t u r e  of the pro! isioris, as has been declared by the Court i n  
Uzit gess 1 % .  Il'ilsoiz and Scctton c. Srrttoir , already cited, and 
F m i ~ e r  I . .  .J(tsper, 18 S. ('., 34, that  the Legislature reposed 
l~iglier confidence in the judge and the court tllnn in tlw commis- 
sioners, and therefore peniiits the pon7ers granted universally 
to the former to be delcgatcld to the latter only when a sperial 
rliwrqcnry requires it. S o  qnrqtion can he entertained lnlt that  
it is competent for  the Legislature to explain or nzodifv in a 
1)ro\ iso language used in a preT ious enactment, and wlienerer a 
court can clcarlv ascertain the sense of the Legislature it must 
be gorcmed thereby, although it should bc shown that  the legis- 
latire d l  might ha l e  heell cxpresscd in a more approred form. 
Tlie d u t r  of the court iq to execute the d l  and not to criticise 
the Imigl~age of the Lrgislaturc. 

Tt has also been objected that i t  appears from the certificate 
of the judge that tllr acklion-ledgnlcnt of the f e i n ~  was taken 
before the execution of the dccd xTas prored. This objection we 
hold 'to be not founded in fact. The certificate states a single 
transaction. ,111 therein nlentioned occurred at the same time. 
And thercfore it is immaterial what part of it is first mentioned 
in the certificate. 

TTpon the question suhliiitted, the Court is of opinion tha t  the 
deed has been duly p r o d  and registered to pass the real estate 
of Mrs. Clanton. 

The case is decmed to be a l ropc r  one f a r  asking the advice 
of the Conrt, and it is cieclared that  the cspenscs of the inq~l i ry  
should be defrayed out of the funds in the llands of the trustee. 

PER CURIAM. Decreed accordingly. 

C i t e d .  F t h e ~ i d y e  1 . .  Ferehce ,  3 1  N.  C., 3 1 7 ;  R e r l t z ~ i t h  I * .  

L n m h ,  35  S. C.,  402 ; Frecmnic I . .  A n t t ~ y ,  48 N. C., 119 : Pierce  
2,. TTJtcnett, 51 S. C., 1 6 8 ;  Kobh ins  2'. Hrrrria, 96 S. C., 539, S60. 
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1. Klleri3 the forli~al tlsrcutiol~ of n tlrcd is l ~ r o v ~ t l  the l)wslu~l])tio~l 
arises that it was il~telidecl by t l ~ c ~  1~;rrtirs ;IS ;I c.c~i~il~letc~ instrii- 
111wt. and this l ~ r t w ~ ~ q ~ r i v l l  ( x m ~ o t  be ovt'rrliro\vli Imt 119 clear 
] ~ c ) o f  that in truth there \vas 110 dcxlivery, : r i ~ l  that this \\.as \\-t31l 
understood ;rt the ti~i~r,.  

2. But where t h ~  nttrsratiol! of tho sul?sc.ribing n-irllcss is slic.c,irt/ t11;lr 
the instrument was "sigue(I :111(1 s(,aIed" ill his presence. t 1 1 ~ ~  i l l -  

ferelicc, of a full csccntio~l tlot+ not arise. Ilnt the for111 of  tlle 
attestnrio~i esclutles tlic~ i~if'c~rt,~lc.e t l ~ t  he hat1 ;11so secJli it cle- 
lirered. 

T H I ~  cause, a f te r  h a r i n g  heen set f o r  hearing upon the hill, 
ansxerz.  proof% a i ~ d  eshlhits,  nau trmsiiiirted f rom ( I IOIIAY 

Court  of Equity,  ly co~isent of parties, a t  S p r i n g  Term,  Is*?, 
t o  the Supreiiie c o u r t .  

T h e  allegatlom of the b111 a n d  anrners  a i d  thc facts of the  
case a r e  ful ly  stated i n  the opiliion delivered i n  this C'o~wt. 

Gai~os.  J. Tlii.; bill w:~s filed i n  the Court  of E q u i t y  fo r  tlie 
c o u n t -  of Cllonau,  on 27 February.  1536, i n  the nailie of M a r y  
Haughton,  l ~ l a i i ~ t i f f ,  a n  infant  'uilig b>- her neat  f r i e ~ l d .  E l i ~ a -  
b r th  Pe t t i john ,  tlgain.;t Georgc TIT. Ranicy  and  \life, Louisa, 
Jona t l i an  H. Hnuphtoil, Rolwrt H. Booth, the executor of Jolia- 
than I-T~pehton. dcccnqed, and Charles Fianghton. tlip adminis- 
t ra to r  of Tiionins B. Haughton.  and  Richard  B.  I I e a t h  and  n i f e  
a n d  other<. the heirs a t  la117 of thc said Tliolnas B. IIaughton,  
deceased, defendants. I t s  m:~ter ial  all(1g:~tion.s a rc  that  
the plaiutiff is tlw only s u n  ir i n g  child of J o ~ p h  11. (394) 
Hauglitoli, nl io  died i n  1 V1. and n as z~lcli a t  the  t i ~ w  of 
t h e  cleat11 of the fa ther  of the said Joseph,  Jonatliali  Haughton ,  
who dicd i n  S o m m b e r .  1 S X 3 ;  tha t  the said J o ~ i a t l i a n  oli 11 
X a y ,  I s20, hcing s e i ~ e d  and  pos~cs-ed of a large r e d  and  pel'- 
sonal ?.taw, and  influenced b -  considerations cntircllr ~ d i l ~ ~ \ \ i i  

to the plnirltiff, conr eycd hx- f f a  thc greater p a r t  thereof to the 
defendant .Jonathan 11. Haughton ,  his son. mid t h e  defendmt  
George W. B:rrncy, n ho v a s  the l i u ~ h a ~ l d  of liis daughter  Louiqa ; 
tha t  afterwards, on 14 So\ t . lnhr r .  1 9 0 ,  tlie defendants Jona-  
t h a n  IT. Hanghtoii and  Georqe TIr. Darne- ,  e i ther  i n  pursuance 
of the order  and direction of the said J o n a t h a n  Haughton.  n.110, 
notwithi tnuding the clerds of conreyance a forcwid  to h1q said 

"97 - 
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son and son-in-law, exercised some control orer  the property 
thereby con\cyed, or i n  compliance with a covenant or agree- 
u ~ e n t  rnacle with the said Jonathan, did, a t  his instance, sign, 
sea! and deliver a certain deed (a copy whereof is set forth) 
whereby the said Jonathan H. Haughton and George W. Bar- 
ney, in consideration of the sum of $5, did bargain and srll unto 
Thomas B. IIaughton a certain trust of land therein particularly 
described, which had formerly been conveyed to the bnrgainors 
by Jonathan Haughton, and fifteen negoes, to have and to llold 
lmto the said Thomas, his heirs and assigns, in trust for tllc 
fol lo~ring purposes, that is to say, to pay out of the said prop- 
erty the sum of $122 annually, during the life of Sarah  Haugh- 
ton, v i f e  nf  the said Jonathan,  in par t  discharge of a drcree, or 
a bond giren in  pursuance of a decree, in Chowan Superior 
Conrt, ill a suit wherein the said Sarah bv her nest friend, 
John 11. Roberts, was plaintiff, and the said .Jonathan defmd- 
ant, "the said money to be paid to John 11. Roberts or Sarah  
Haughton, he or she giving a receipt for the same to Thomas 
U. Haughton; and i t  is meant tha l  the said Tllomaq & d d  
attend to see that the same be paid out of the p ~ o w r t y  con- 
rcyed," after p a p e n t  of said money, in trust to suffer the said 
Joriatlian to occupy the lalid and all thc negroes during his (the 

said Jonathan's) life, and after the said Jonathan's dtlath 
(393) to suffer Joseph 11. Haughton to occupy the land and use 

the negroes during his ( the  said Joseph's) l i fe;  and. 
should the said Joseph leal-e any children of his bodv l a ~ ~ , f u l l ~  
begotten, to hold the same in  trust for said children : and should 
the said Joseph leare no children a t  his death l awf~d lp  begotten. 
then to  hold t h  snme in trust for Jonntl~an 3. TTnl~~htqn :,nJ 
;\Iar,x- Louisa Barney, to them and their heirs. and to makc 
conrcyanceq as they shall direct. I t  is further alleged in the 
hill that this deed, a t  some time after its execution, passed into 
the possession of Jonathan Hanghton, mho kept i t  aTnong his 
~a111:rble papers; that about the time of the death of the said 
Jon,~t l ian  i t  passed into the possession of the d~fendnn t  Robert 
11. Booth, ~ h o ,  in r iolat io~i of the rights of thc plqintiff. has 
deb-crcd the same to the defcndnnt Barney, who has citlicr de- 
stroycd or yet unjustlp detains i t ;  that  vhen  the said deed T R S  

c>\ecuted the plaintiff's father \i7as ignorant of her rights, and 
that  the plaintiff herself, by reason of her infancy and desti- 
tnte situation, has been unable to assert them;  that  in conse- 
cp31cc either of the neqlect of the trustee named in the said d w 3  
or of Jonxthan Haughton or of the fraud or neglect of swnc * 

of the other parties to it,  the said deed has nerer been recis- 
tered nor pro1 ed for registration; that no certain information 
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of the existence of said deed was communicated to the friends 
of the plaintiff until lately, and that as soon as they heard of 
the existence of it tliev applied to the defendant Booth, ~11o111 
they supposed to hare  the possessio~i of it, and x7ere told by him 
that the same was in the possession of the defendant Barney, 
wllose interest is in direct oppositio~i to hers, and who falsely 
pretends that in consequence of an agreel~lent betnee11 hiillcelf 
and some other person to the plaintiff unknonn, the said paper 
ought not to be produced for registration. The bill f ~ u t h e r  
alleges that  Thamas B. Haughton, the trustee, died in  1931 or 
1332;  that the defendant C h a r l e ~  xras duly appointed adinillis- 
trator of his estate, and that the other defendants, particularly 
rian~ed. were the heirs a t  law of the said Tlio~nas. I t  charges 
that after the death of the plaiutiff's father, n h o  during hi4 
life lired on the tract so conveyed in trust, the defendant Barney 
directed the mother of the plaintiff to seek a shelter else- 
nhere, in rollsequence whereof 11er said mothc>r, being (396)  
nluch distre<sed ill lnincl, ill i u ~ l i ~ e ~ ~ t  c i r c u i n ~ r a ~ ~ c w ,  and 
withal cnt i r r l -  ignorant of the l)lnintiff's rights, abandoned the 
possessioll to the said Barney, 1~110 hath erer si~ice continued to 
cultirate the same; and that the defendant Booth, upon the 
death of Jonathan Haughton, took possession of the slares so 
r o n ~  eyed, and hat11 erer  since cither hired them out or permitted 
his codefendant Barnev to hare  the use thercof, -rrl~ereby the 
plaintiff is entirely deprired of the benefit of the prorision made 
for her in said deed. The prayer of the bill is that some fit 
person he appointed a trustee in  the place of the said Tliorlias 
B. Haughton, deceased, to carry into execution the t r u ~ t s  in 
said deed declared; that the defendants Barncy, Booth and Jon- 
athan H. Haughton be decreed to deli\-er np the said negroes 
and their increase and the possession of thc said land, and to 
account for and to pay orer the hire, rent and profits thercof; 
that thc defendant Charles R a n g h t o ~ ~  be decreed to conr-(7- the 
legal title in the slares aforesaid. and the other dcfendantr be 
decrced to conrey the legal title in the land afore.aid to tlie 
trustee so to be appointed ups11 the trusts in qaid cle~d (1~rI:md; 
and for such other and further relief as tllc plaintiff's case 
requires. 

A11 the defendantq put in an+\rev.  'I'liose of thc aclnlini.trn- 
tor and the hcirs of Thomas B. Haughton declare that t h y  hare 
no personal lmo\~lcdge of any of thc matter5 cll:~r.pcd. clniill no 
interest whaterer in the prolwrty in dispute. and are rcadv to 
submit to and do whaterer the court shall direct therein. The 
answer of the administrator. Charles Haughton. states also that  
about two or three Tears before the death of hi; intestat? he 
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heard Jonathan Haughton express a determination to ~ ~ l a k e  the 
said intestate a trustee for his son Joseph's faniily, and that  
afterwards he heard the said Jonathan several times declare that  
the Pettijohn family, into which his son Joseph had married, 
should have no portion of his property. 

The nnsner of the defendant Jonathan H .  Haueliton admits 
that  the plaintiff is the sole s~ i r r i r i ng  child of Joseph 

(397) M. Haughton, deceased, and that this defendant and 
Mary Louisa, the wife of the drfmdant Gcorge TIT. .Bar- 

ney, are the children of J o ~ ~ a t h a n  H~xuqhton, drce:lsed, and that  
a t  the time stated in  the bill the said Jonathan conveyed to this 
defendant and his codefendant George the g r n ~ t e r  par t  of his 
property, real and personal, "leaving, h o ~ v ~ v e r ,  a considerable 
estate, which he afterwards disposed of by will." The dcfend- 
ant states that  when these conreyances mere made, a bond was 
executed by him and Barney to his father. solely conditioned 
to secure his father the cnjovmcnt of all the propertv so con- 
wyed during his life, and declarcs that no other bond, coreilnnt 
or agreement, either i n  m-iting or by parol, existed between the 
parties in relation to the said propertv or the conreparices ~vhich  
had been made thereof, and that  his said fathcr had not any 
right of rontrol wh'atever o ~ c ~  haid propertv, c,xci,pt such as 
arose under said bond; admits that  the land and negroes de- 
scribed in t h ~  hill are a part  of the real and personal estate 
which had been so conveyed, but de~iies that  the iiirtrulnent, 
whereof a copy is srt forth in the bill, and which contains the 
land and ncgroes aforesaid, ercr  n7as rxccutcd ar  a deed or as a 
completed instrument, and arcrs that  it was desijnedlp kept 
undclirered-more particularly, the defendant pr,oceeds to state, 
that  the late Jonathan Haughton, his father. ~n t r r t a ined  dif- 
ferent projects of makinc provision for his son Joseph, some- 
times expressing a desire to make him an annual allowance for 
life, sonletirnes to conr-ev propert7 to a trustee for him, and a t  
other times to exclude him altogether ; that a t  one of these times 
the pape r -~~r i t ing , '~~hereof  a coyy is ~ e t  forth in the bill, was 
d r a ~ ~ n  up and signed bv this defendant and George W. Barney, 
i n  thr  presence of thc qnid Jonathan,  and a t  his  house; that the 
said Jonathan w i s h d  to hare  the povier of lnakins any other 
p ro~ i s ion  he might prefer for  his son Joseph; that  he was dis- 
tinctly informed by both of them "that if he executed the instru- 
ment then drawn ur, bv h a ~ 4 i l j  i t  then signed, waled and deliu- 
ered, he would not hare  thiq ~ o m e r ;  that  it was veil understood 
by his said fathcr, the said B a r n ~ v  and h im~c l f .  that  the deed 

qhould not bc deliyered, and that  accordingly. it  ~ 3 s  not"; 
(398) "that this defendant and the said Barncy were to deliver 
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i t  or to  aclinoniedpe the execution thereof a t  zny time or 
p1:1ce n lien t h y  sliould by liim be tllereunto q u i r e d  : I liirt 
the paper  n a s  left iii the s i t t ing rooni of his S:~tlir.r, and this 
defendant, n h o  before his father 's death relilored to S e n  Torl i ,  
hat11 never yeell i t  qince, but understands t h a t  i t  is in the pos- 
session of tlic dcfe l~dant  300th .  T h i s  defendant :dds tha t  he 
personally i~~i 'or l i ied h i \  brother Joseph of the  arrangeilicwt, as  
h e ~ e i n  stated, made nit11 his fa ther ,  and  tha t  t h  c > ~ e c u + i o i ~  of 
the deed by dcllr-cry n-ould depclld on his conduct and tll:it d 11i- 
fmiiily ton ards his f a t h e r ;  qtatcs t h a t  his fa ther  entr,ri:ri~~ed :m 
uid:rrorahle opinion of the n i f c  of his  brother J o s e p l ~ ,  and tha t  
both before and  af ter  the death of his said brother 111s fa ther  
told h im that  ra r ious  causes of i r r i ta t ion h a d  occurred tending 
to produce in hit71 (his  said f a t h e r )  the determination that  none 
of his 1 ) ropcr t~-  should go, or ha1 c a chance of going, to his son's 
vife ' -  family." 

The a n r n e r  of the defendant George TT. Darnev is io mucli 
i n  suhsiance the same ~ r i t h  tllc ansn7er of J o n ~ t h a ~ i  H. Haugh-  
toll tha t  it  i.; unnecessary to set f o r t h  more of it  tlian those part. 
xl-icwin he n ~ e n t i o n i  matters  not contained ill the a n w e r  of hi, 
codcfcn~lant ,  and thohe wherein lie may  s t ~ t c .  tlic s ~ n l c  i i~a t tc r s  
somen-hat dlffcwntly ill point of cspressioli o r  more f u l l  as to 
their  cixlnnstances. Denying n i t h  h i \  said codefendant tha t  
his father- in- lay 11nd a n -  r ight  of control o re r  the property 
cou\ eyed othcr t h a n  under  the bond hefore ~ w ~ i t i o ~ l e d .  and delir- 
ing  t h a t  the paper-writing referred to i n  the hill waq e w r  ese- 
cnted a i  a deed o r  a n y  othcr completed iii+trumcnt, tliis de- 
fendant  state. tha t  a t  ~ a r i o u s  times, both bcfore and af ter  the 
con\ eyanccs made of his  property to his said codefendmit a ~ i d  
himqelf, llr expresced to thein a desire ~onlctillies to make and  
sometimes not to make a prorision for  hi? io11 J 04 (  p h :  a t  one 
t ime he suggeitcd the plali of securing all annuity to Iiis said 
son f o r  life out of his estate, a t  aiiotlier to conrey prolwrtj to a 
trustee f o r  hi.; said . ~ I I ,  raci l la t ing between tlicw plan; and  a 
determination to g i r e  hiin n o t h i i ~ $ ;  that  a t  one of t l u w  time- 
the  p a p e r - ~ w i t i n g  aforeiaid n a e  d r a n n  U ~ I  and s i ~ n c d  by tlii; 
defendant mid ;Tonn+llan H. H : ~ u g h t o i ~ ;  illat i t  v a ,  ne l l  
uriclerstood tha t  it  ihonld not he d ~ l i r e r c d  to the truqtce ( 4 9 9 )  
nor  to a n y  of rlie percons taking a n  interest lultlcr i:. llor 
to a n y  person for  their  benefit; but should remnin a 1I:lpcr siqned 
and sealed, but not d(>li\ c l rd ,  unt i l  Jonat l ian TIau~lltori sllould 
reclnire of tliis defendant and J o ~ ~ a t h a n  H. TIaughton to assent 
to the delirer>- or acknon ledge ilie cswntion tliereof. mid thic 
the said J o ~ ~ a t l i a n  13. a n d  tllii: defendant 11ro1111-cd tn do a t  a n y  
time and  a t  a n 7  place and  before a n y  persou.; nlien so required;  
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that  the deliverS was withheld when the paper was signed be- 
cause Jonathan Haughton desired to hare  the power to substi- 
tute another provision for his son in lieu of that therein con- 
tained, or to withdraw it altogether, and this power he was in- 
formed he could not hal-e if the deed should be completed; that  
the paper-writing was left in this state with the said Jonathan 
Haughton, and has never been since seen by this defendant until 
after the said Jonathan's death. The defendant states that some 
months and perhaps a year before the said Jonathan's death he 
informed this defendant that  he had been looking in vain among 
liis papers for this writing and was anxious to get i t ;  that  after- 
wards, and but a short time before his death, he desired this 
defendant to request Robert H. Booth to call on Malachi Haugh- 
ton, Esq., with whom he had deposited many of his papers, 
"thinking the one he so much desired was among thcm; that  
some delay (as defendant understood) in the delivery of these 
papers occurred from the want of a written order," but this 
order bcing had. Booth obtained them; that  after the death of 
Jonathan Haughton this defendant, understanding that  the 
paper now in question was in his possession, asked to see it,  kept 
it for a day or t~vo,  and then returned it. H e  further denies 
that h e  con~pelled the plaintiff's mother after the death of her 
father to seek another shelter, but declares that  the'plaintiff's 
grandfather, Jonathan Haughton, took possession of all the 
property, land and negroes, which his son Joseph had held, after 
his said son's death, and kept the same until he hinisclf died; 
denies that  the plaintiff's father and mother were ignorant of 
the writing in question, as is pretended by the bill, bat  insists 

that  he had been apprised of i t  soon after i t  mas made. 
(400) and of his father's intention that it should remain incoin- 

plete; that a fern weeks after his death she was informed 
of it, and states (bat  does not say when) that  a copy of i t  was 
delirered to counsel, whom she consulted thereupon; he denies 

, that  the said paper was kept back from registration from the 
neglect of Jonathan Haughton, but avers that  it was not regis- 
tercd because of the said Jonathan's determination that  i t  should 
not be. 

The defendant Booth in his answer states that  two or three 
months before the death of Jonathan Haughton the said Jona- 
than executed his last will and testament, and thereof appointed 
this defendant executor; that  this defendant wrote the said will; 
that  a t  the time of his so doing the said Jonathan informed him 
that  no portion of the property over which he ( the said ,Tons- 
than) had any control should ever go to the family of his son 
Joseph, and also distinctly told the defendant that  it was unnec- 
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essary to make any disposition of the land mentioned in the 
paper-writing, the subject of dispute, as i t  already belonged to 
Jonathan H. Haughton and George W. Barney by deed; that  
defendant knows of no circurustance inducing a belief that tlie 
said writing was eyer deli~ered,  but believes that it riel-er was 
delivered, as stated in the ansners of said Jonathan H. Haugli- 
ton and George W. Barney; that two or three days before the 
death of his testator and in  consequence of a written order from 
him, the defendant obtained from Malachi Haughtoli, Esq., a 
llumber of papers which had been deposited n i t h  him, and 
amollg them the instrument ~vhich the plaintiff now seeks to 
establish; that the defendant shortly thereafter called on his 
said testator to deliver them, but found hiin too ill to attend 
to business; that he kept them as his executor; that a t  the re- 
quest of the defendant George W. Barney he handed to tlle said 
Barney the instruinent in question, who kept it not more than 
two or three days and then returlicd i t ;  that on returning it the 
said Barney requested this defendant to obtain leqal adrice re- 
specting the operation of the said instrument, and adrised hi111 
to gire a copy thereof to ally person who might apply in behalf 
of any supposed to be interested therein; that du r i~ ig  thc 
short time that  the instrument was in Barney's hands the (401) 
motlier of the plaintiff called on him for it,  and he ia- 
formed her where it then was, but assured her that he would 
procure i t  without delay and xould then hand it,  or at all events 
a correct copy thereof, to her ;  that no further application has 
been made to h im;  that he took tlle legal advice which Barney 
requested him to obtain; that in pursuance of that adrice he 
has kept the instrument in  his possession, arid has it ready to be 
produced; that he has set up no claim to nor pretended to inter- 
fere viith any of the property mentioned in said instrument, 
considering it as no part  of the estate of his testator, but to hare  
been conveved by him in his lifetime to the dcfcndants Jonathan 
H. Haughton and George TIT. Barney. 

The instrument which the plaintiff prays to be established is 
exhibited. I t  corresponds in all respects with the copy given 
thereof in the bill, purports to be "signed alid scaled" by Jona- 
than H. Haughton and Georgc W. Barncy ill the presence of 
Jonathan Haughtori. The d l  of the said Jonathan iq also 
eshibited. I t  purports to h a w  been cswuted on 18 August. 
1835, and it n a s  proved at tlie February Tenn  f'ollon.irig of 
Chowan County Court:  it  norilinates George TS'. Barney and 
Robert H. Booth as esecutor5, and. except a special provision 
therein made in respect to three of his servants, rhon i  he pro- 
fesses to revard  for their fidelity and attention to the testator 
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during his last illness, i t  gives all the testator's real and per- 
sonal estate to be equally divided between the children of his 
son Jonathan H. Haughton, his daughter L. C. Barney and his 
deceased son, Silas 11. Haughton, nit11 limitations orer to the 
surr-ivors and survivor upon any of them dying without issue a t  
their death, and, if the survivor die without issue, then orer to 
his '(aforesaid childre11 then living, or to their heirs." And it 
contains this express clause: "I give nothing to the children of 
my son Joseph, nor do I intend it." 

The c la in tiff has taken the depositions of ?Il:ilaclli Haughton, 
Esq., of her mother, Elizabeth Haughton, and of her mother's 
sister, Sarah  Pettijohn. N r .  Haughton states that  Jonathan 

Haughton, some - e a r s  before his death, deposited with 
(402) the witness sereral papers, among which was the one in 

question; that  the witness told him this paper ought to 
be registered, and he replied that he wished to hare  an alteration 
made; and that the nitnes., a sliort time before or after the 
death of the said Jonathan,  upon his written order, delirered 
these papers to the defendant Booth. Elizabeth Haughton tes- 
tifies that  she hod undtr:tood from Jonathan Haughton that  
t h g e  was a deed conreving ncgroes and land for the benefit of 
J o q h  Haug:itcm7s cl;ildrcw, aud shortly after~vards the said ' 

Jonathan informed her that Violet, one of these negroes, n-as 
dead. hut that 11:. \vonld p i w  another in the place of Violet; that 
at another time. speaking of the ncqroes that  were a t  the plan- 
tation where Joseph Raughton resided in  his lifctime, he said 
that he always intc>rrdrd that the necroes and plantation, a t  his 
death, should go to t h  c h i l d r ~ n  of Joseph Haugliton ; and that 
about a month bcforc his death he sent for the witness and 
inforincd her thnt t21c.w mas a handsornc snpport provided for 
tlir survirinp child of Joscph IIaughton. This witness named 
the negroes which she nnd~rs tood from Jonathan Haughton 
were conveyed for the hrnefit of Joseph Hnughton'q children, 
and these correspond with the names of those mentioned in the 
contested deed. She does ]lot state whether fhcse vere  or were 
not t h t  Panic negroes that  were a t  the plantation when Joseph 
Haughton resided there, but she declares this plantation to be 
the same tract n-hich, she under~tood from Jona tha l~  Haughton, 
was conveved for the benefit of his son Joseph's children. This 
witness also testifies that on the day of the funeral of her hus- 
band the defendant Jonathan H .  informed her that  there mas a 
provision made for her children beyond his father's power, and 
if he surrived his father he would see that  they had justice done 
to them. She also testifies that  shortlv after the death of her 
husband the witness and the defendant Barney were conrersing 
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about the conreyance, nhen lie said that he and Jonathan H. 
Haughton 1121d given the property in a deed of gift to her chil- 
dren, that he expected the deed \\as lost, but he Tws li-illing to 
give the property again and mould do it.  Sarah Pettijohn tes- 
tifies that she heard Jonathan Haughton on one occasim 
tell her sister that hc alnays il~trl~cled the plantation m ~ d  (403) 
the negroes for Joseph Haughtoil'9 children, and that  she 
has heard hi111 make similar remarks on other occasions. She 
also declares that she heard the obsen-ations mad? to her sister 
by the defendant Jonathali, a,. stated in licr deposition, on the 
day of Joseph Hauphton's funeral. 

TTitnesses hare  been also exaininrd on the part of the defend- 
ants, but the  only part of their evidrr~ce nhicll iq deemed of any 
moment is that of John Poplcetan, v h o  testifirs to declarations 
of Jonathan Hauphtoii, that neither his son Joseph nor any of 
the family of the Pettijolins, grandnlotl~er or aunts of the plain- 
tiff. should ever hare  :my of hiq estate. 

rpon these exhibits and 1)roof- the l)lxmtiff inslrts that she 
has established the instruuient, nl~creof :1 ropy is giren in her 
bill, as a complete deed. I f  the forlnal esecntion of thiy inqtru- 
merit had been p r o ~ e d .  the presumption that it v a s  intendrd by 
the partie.: as a romplete instrument n o d d  have arisen, and this 
presumption could not be o r e r t h r o ~ w ~  but by clear proof that in 
truth there v as 110 de l ix ry  and that t l i i ~  mts well understoorl a t  
the time. But there is no eridnlce of a formal execution. The 
oi11~- persons ;)resent a t  the time of the transaction mere tlie ~ 1 , -  
poml  grantcrs and Jonathan Hanql~ton.  Tlipil, in thrir  an- 
swers responaire to the allegations of thc bill in this rey,tct, 
d ~ n y  ahqolutely an! delirrr j  : :~ud thi. bill n as  not filed until 
after Jonatlian Haugl~ton,  n l ~ o  ~ n i c l ~ t  h a w  t11rom1 light upon 
the transaction. m s  removed 1)v de::tli. I t  is true  hat he at- 
tested tlie i;lc.trumcwt :IS a w b - ~ r i b i q g  ~vitness, and an inference 
might thence ar iw that he had ~ c . 1 1  it  fornzally executed vere  it 
not that his a t t e~ ta t io r~  is. o p i i c r l ,  that  the instrument n a c  
"kipned and healed" ill hi. prebwcc, and thnq escludcs the in- 
ference that he had also ~ c ~ i  it d e l / r c r e t l .  I11 the \rant of cri- 
derlce of forinn1 cserntion-in opposition to an express dcliinl of 
such exccutioi~-the burthcli is t1lron.n upon the plaintiff of 
qhorinq that ,  11c.7 rrtht.lesq, the inqtrumei~t TT as designed b~ the 
partics to be a coml~letc one. -2nd the proof to this end shoiild 
be ~ e r y  clear and coeent before it can overrule the preci+e and 
positive denials of this snl)powd intent in the ansTwr. of 
the defcndants. They a w r  that so f a r  from intentlinq (104) 
the in s t rumn~t ,  n h r n  siqncd and so attclsted and left with 
Jonathan Haupliton, to be them absolute and finidled $red, the 
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iiistrumerit was irlteritioilally and  ad^ isedly left thus unfinished 
and in ip~rfec t ,  in order that it should or should not be coils~ulm- 
mated thereafter, as Jonathan I'Iaughton might or might not re- 
quire. A i d  upon all esainination of the evidence v e  think that, 
i i l~ tead  of contradicting, it coilfirms this representation. 

I t  is manifest that, no t~~ i ths t and ing  the fonns of this traiis- 
a c t i o ~ ~ ,  the proxisiol~ n ~ a d c  or purporting to be made by this 
instrument for Joseph Haughton and his children n a s  one pro- 
ceeding in truth from Jonathan Haughton and not from hi:: son 
and son-in-law. IIe had before coiiveyed to t lmn tlie f a r  greater 
part  of his estate-upon wliat consideration n e  know not. The 
bill assert? that, notm-ithstanding these conveyances, he, by an 
understanding or agreement n-it11 them, retained the porver of 
disposition over the property. This they deny, but they sl ior  by 
their conduct that although there might hare  been 110 agrcenlent 
or understanding by which he retained a direct control over the 
property, lie retained or possessed so much control over thrrrz as 
to obtain such a disposition of the property contained in this 
instrument as he desired. I t  was at his instance the ~i-r i t ing was 
prepared, the illstruinerit signed, sealed and left in his handq. 
Indeed, all the n~itnesses nho  have been examined with respect 
to a provision as intended or not intended for Joseph Haughtoii 
and his children speak of it as one to proceed from Jonathan 
Haughton. He, therefore, though not in form, was in effect a 
party grantor, and his possession of the vr i t ing  after it had 
been sealed by tlie formal grantors and attested by himself rilises 
but a very faint, if any, presumption that  it v a s  delirered to 
him or that he kept it for the trustee or for those \i7ho w r e  to 
deri\-e interests under it. H r  rnav well have take11 and kept 
it, as the defendants allege that he did, as an instrument as vet 
iml~erfect and subject to his control, but which he could cause 

to be perfected if and when he pleased. Thys it is that 
(403) his conduct and, as a part thereof, his declarations hare  

been resorted to in order to gire a character to this po+ 
session. 

There is no eridence that 11e ever delivered thiq inqtrunlent to 
tlie trustee or eTen apprised the trustee of its csi,tence. Not- 
witlistanding the first trust declared in it n-ae to be an a p ~ ~ l i c a -  
tion personally bv the trustee of the profits of the property to 
the payment of the decree against Jonathan FIauqliton, no act 
of the trustee making such application 01- ally other act under 
the trusts declared is s h o ~ ~ n  to have becn done. From the time 
vhen the instrunle~lt n as signed up to his death. a period of f i ~  e 
years, it  remained always in the halids of Jonathan Haughton 
'or in those of his depositary, and it remained unregistered. 
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When apprised by Mr.  Malachi Haugliton of the necessity of 
registration to gire it effect, lle declined to have it registered, 
up011 the ground that he designed to alter it. One can scarcely 
doubt upon these circumstalices that lie regarded the instrument 
as one not perfected and r l i ich  he had the ability to cause to be 
perfected. I t  does indeed appear from the testimony of 
Elizabeth Haughton that lie spoke to her of ('a deed" containing 
a prol-ision for  her children. but he liiigllt thus llarc ?poke11 of 
this il~struaient, though wanting the perfection of deliwry, ~ i t h -  
out serious impropriety of language. There nould be greilt 
danger of error in determining the cliaracter of the instrulnel~t 
from a general observation of this kind. The ~vitliess does not 
state the details of the conr-ersation ill which this reinark oc- 
curred, nor for  what purpose tlle infornlation of the existence of 
such a paper was conzmunicated to her. I t  does not appear that 
he illformed her ~vhere the deed Tvas or what lic ~ ~ i s h e d  to be 
done in respect thereof. S o r  can one lay vcry great stress on 
the r~preseata t io~ls  ~ h i c l :  are testified by this u-itwss and llcr 
sister, Mrs. Pettijolin, to have been made by Joliatlian H .  Haugh- 
ton and George TI7. Barney, in relation to a provision for her 
child, r h i c h  it n a s  beyond the power of her grandfather to 
deprive her of. They amounted in effect to little more t1la11 
assurances that  if he s l ~ o ~ l d  refuse to give T alidity to some pro- 
rision the? would, as they could, secure to the plaintiff the belie- 
fit of it. T h y  it is that thev hare not complied with 
these assurances does not indeed appear. I t  is to be (306) 
hoped that they hare sufficient reasons for this qeeining 
breach of good faith, but the plaintiff does not found and cannot 
found a claim to relief upon their promises. 

The testimony as to the ilitentions of Jonathan Haugliton to 
provide for the plaiiitiff corresponds with the statenlent made in 
the anslvers. Tlicse intentior~s do not seem to have been perma- 
nent. At different tinlcs he exprcsbed, and no doubt entertained. 
different purposcs in this respcct, and in the last,   no st soleliln 
act of his life, the nlaki~ig of his will, he has rery  el~iphatically 
declared that hc gires nothing to the children of his son Joseph 
Haughton, and that he intendq to gire them nothing. 

T e  feel ourselres obliged to declare that  the plaintiff lias not 
established the matcrial allegation in her bill, that the defend- 
ants Jonathan R. Haughtol~  aiid Gcorge TIr. Barncr did cig~r, 
seal a i d  deliver the ins t run~er~t ,  which is therein rcferred to as 
their deed, and therefore we nlust dismiss tlle bill. But n e  t l i i~~lc  
the case one in which a judicial inrestigation lvni propcr, and 
we direct tlle bill to be dismissed n-ithout costs except as to the 
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administrator  a n d  heirs of the  trustee. T h e  plaintiff (or  her  
next f r iend)  must  p a y  their  costs. As they h a d  a conmlon de- 
fense and  approved by  the same solicitor, there will  be but one 
solicitor's fee taxed to them. 

PEE CURIAM. Decreed accordinglp. 

-- 

(407) 
JEREJIIAI-1 IIESRT r. JOSEL'II LILES, ELIJAH LILES 

AxD ANOTHTK. 

1. Possrssion of land is p r i m a  facie evidence of a title in fee m d  is 
notice, to one who is treatinq for the fee with a person out of 
possession, of the nature of the title of the tenant. I t  should 
put him 1113011 inquiry. 

2. In  contracts for the sale of land a court of equity  nay lexrc a 
party to his action at  law, where thc vendor believed he could 
convey an estate w h ~ n  he agreed to sell it, hut nftrrn nrds clis- 
covered that  he had n o  title to it. 

3. But nhere the vendor can lnalw a title to a part, but not to  a11 he 
has sold, the vender, a t  his election. may compel him to conrey 
the ])art to which he has n title, u11d to 111:llie a rcnsou'lblr corn- 
~ ~ e n s x t i o l ~  or proportional deduction for the other part. 

4. Upon decreeing a conwyance of land. on the bill of the vtwdee in 
a contrwt of sale, the court is, perhaps. bound. according to the 
universal usage of the country and the understanding of the pro- 
fession, to direct the usual covenants of general \varr;uut~-. 

S. If the conduct of the renclee in a c20ntrnct of sale is not fair, but 
he attempts by raising frivolous objections to delay and weary out 
the vendor, wantonly insisting 011 unreasonable conditions and 
assurances, and thereby baffling the vendor and leaving hi111 a t  
a loss to know what to do or to clepend on, a court of equity 
will give him 110 assistance. 

6. On a bill for specific performance a court of equity never decrees 
x collateral indemnity, not stipulated for. :IS a prorision against 
a bad title, hut it will see that the reudre is not compelled to 
take nlore land than thc rrndor can rightfully conrey, and that 
he shall hare a proper i~ompensation for the deficiency. 

THIS cause m7as t ransmit ted to the Supreme Cour t  f r o m  the  
Court  of E q u i t y  of A s s o ~ ,  a t  F a l l  Term,  1842, on  affidarit of 
the  plaintiff. 

T h e  facts  appearing f r o m  the pleadings a n d  proofs will be 
found i n  the  opinion delivered i n  this  Court.  

(408) Mendenhall a n d  Winston f o r  plaintiff. 
Strange f o r  defendants. 
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EUFFIS, C. J. The bill was filed in -lugust, 1535, and seeks 
the specific performance of a contract fo r  the sale of :t tract of 
land situate in h s o n  County. The defendant Joseph -1. Liles 
resided in Tennessee, and constituted one Nelson 1'. Liles, of 
Anson, his attorney to sell arid coiirey the land in question: arid 
in Kovember, 1533, he entered into a written contract with the 
plaintiff in the f o l l o ~ ~ ~ i n p  words : l L I  llax e sold Joseph ,I. Liles' 
land, allotted to him in the d i ~  isioii of rny father's land, to Jere- 
miah Henrx, say about 113.'& acres, for $300. The right to be 
made and the money lmid n 1m1 the liiles arc c~tablisiled." Tile 
bill then states that  the liilcs of tlie land nere  afternards awer- 
tained bp s u n  ey, and they are set out by metes and L O U I I ~ S ;  that 
Kelson P., the attorney. refused to make a conr-ejance to the 
plaintiff, and tlint he informed the defendant Josep11 -1. thereof 
by Ictter, to x-liich he recrli~ cd an answer, dated in I . 'ebru:~r~,  
1837, in whlcli 11c colifirllid the co1itr:xt mid prolu~~ccl  tlmt he 
(Joseph -1.) would come to A l ~ ~ s o n  in tlic course of tli:. suewed- 
ing n inter, and n o d d  hi111~1f c x c ~ u t c  :i ( l e d  to tlic plaiutiff, 
and requcstrd that ,  111 tllc mealii\hlle, tlic pinintifl nould talre 
possession of tlie land a l ~ d  cultivate IT ns rliout.11 it was his o\vn 
by a full title; that  the plaintiff cntel.ed accord~nclj- into the 
land and placed a tenant tl~creoli; arid that Joseph Li. Lilcs d ~ d ,  
in December, 1 9 7 ,  come into h s o n ,  and, altllough tlw plairitiff 
offertd to perform the contract on hi- part, he r e f u d  ro  ~ ~ I I T  e r  
to the plaintiff, and conreped to the otlicr defcw(1niit. Elijall 
Lllcs, nlio paid nothing for tlic. land. 01.. if Ilr t l~d .  l ~ d  llotice 
of the prcxious purc1la.c of the 11lailitiH before 11c. p i t 1  hi, pur- 
chase 111onex and rece i~  cd 11is dwtl. Tllc bill the11 ,it:ltei that 
an action of ejectnipnt had been inatitntcd aqaiuqt tlw plaintiff's 
t e n a ~ t  and himself on the TT era1 dcmisei of t l i ~  tvo  dcfeiidants. 
J. ,I. and E. Liles: and it prays for an i l~jui~ctiol i  aud proper 
conrcyanccs. Both of tlic defendan t i  put 111 : i ~ i q n  c'r- in  ~vllich 
the contract ni t l i  tlic l)laiilt&' i. :tdmitted :111(1 a1.o tll:~ 
correspondence ~lic~ntioncd ill tlw hill. Tlw : ~ i l ~ v ( ~ r  of (409) 
Joseph -1. Llles state; that ill Tkwm'oer. 1 \37 .  11e c:1111c to 
Anson, and wmlt to tlie plaintiff's house a11d i~ i fowi t  d h i ~ n  th'lt 
he had come for the pu r lme  of ltlaking a title a~cordil lg to his 
eligagement: hut that the plaintiff insiqted that ,  bebldes a deed. 
the defendant liluqt gire a bond with surcticq to pmtcct and 
indemni f~  the plaintiff agairlst all losq or expcllqe nhout the 
land, which bond this defendant adll~its  he rqfuwl  to g iw.  Tlic~ 
ansn7er further state. that, being anxious to end thc business mid 
return home, he sent to the plaintiff a request to co~iie and see 
him at the house of Selson P. Liles, where he was staying. and 
that he accordillply caine, and that then this defendant ('prof- 
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fered to make him a title for said lands in fee simple with gen- 
eral warranty, which the plaintiff refused to take, unless the 

" defendant would give the bond and surety as before stated, and 
that the defendant refused to give, and then told the plaintiff 
that he was conlpelled to return home, and that he would sell 
the land before he slept that night, if he could; to which the 
plaintiff made no reply." The answer further states that, "be- 
lieving the matter between the plaintiff and himself then at an 
end, he prevailed upon his uncle, the other defendant, to pur- 
chase the land, and that about the time he executed a deed to 
Elijah the plaintiff asked this defendant if he had sold his land, 
to which the defendant replied that he had and had received 
part of the purchase money, and the plaintiff expressed no dis- 
satisfaction." The answer of Elijah Liles states that after the 
contract between the plaintiff and the agent, Nelson P. Liles, 
"the parties made a survey of the land contracted for, and that 
upon the survey i t  was ascertained that this defendant had an 
older grant which covered a part of the land, and that this 
caused for a t ~ m e  a suspension of the execution of a deed.'' The 
answer then states that this defendant was informed and be- 
lieved that the other defendant, Joseph A., had offered to conrey 
to tlie plaintiff with warranty, but that the plaintiff dcmanded 
also a bond with sureties as a collateral indemnity, as stated in 

the other answer; and "that Joseph A. refused to give 
(410) such bond, and told the plaintiff that unless he would take 

a deed and pay the money he would sell the Iand to some 
other person." The answer further states "that this defendant 
was informed of the meeting between the other parties, and 
understood that the contract was at an end between them; and 
so beIiered; and that when the other defendant applied to this 
defendant to purchase he did so at the price of $300, which he 
paid and received a deed; and that he made said purchase be- 
liering that the contract with the plaintiff was rescinded, and 
more for the purpose of accommodating his nephew than for 
his indiridual benefit. This defendant further states that, at  
the meeting which took place between him and the other defend- 
ant for executing the deed and paying the money. while they 
were engaged in the business, the plaintiff called and inquired of 
the said Joseph A. ((if he had sold his land," to ~ ~ h i c h  the other 
replied, "I haw, and have part of the money in lny pocket," 
and that at this answer the plaintiff expressed no dissatisfaction. 
And this defendant declares that if the plaintiff had objected, 
he would not have completed the contract, for this defendant 
then believed the plaintiff's contract was at an end, and he still 
belieres such lTas the fact." I t  does not appear that an injunc- 
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tion was granted, or  what was done in the actior~ of ejectment, 
or  who has been or now is i n  possession; and at present tlie 
Court must suppose the plaintiff retains the possession, at least, 
of part  of the land. 

To the allswers replications were put in and the parties pro- 
ceeded to proofs. The letter of tllc defendant Joseph A. to the 
plaintiff, of February, 1637, is exhibited, and, beqidcs the con- 
tents as stated in the bill, i t  contairis this clause: "If you remain 
in the notion of tlie l a d .  :\nd Selson won't make you a right, 
if life lasts I will come nest fall and will see if I can't 11laBe you 
a right myself, and old Eli jah will hare to pet the land b- lan ; 
for I ~ o u l d  see him buried before I would gire him one foot of 
my land. I want you to hold the land, if Nelson ~ o n ' t  mnke 
you a right, till I come." The deed to Eli jah Liles is datcd 30 
December, 1837, and describes the land b:- the boundaries 
set forth in the bill and as containing 113:31 acres, and (411) 
has a corenant of general nar ranty ,  but nit11 this clm~sc 
following: "Tllougli it  is jointly agreed hetn-een the parties that 
liotliing lierein contained is binding as to the nu1111O~r of acres, 
further than the patents or old papers of the land corer lax-- 
fully." Several nitnesses hare  been esan~ined,  from n.lloqc tes- 
timony, and particularly that of Selson P. Liles, it appears that 
after the contract with the plaintiff a question nrosc ~ i - h e t h e ~  
the title to all the land mts good. as Elijali Liles claimed from 
20 to 40 acre? of it,  alld on that  account the execution of the 
contract nTas suspended until J. A. Liles could come in himself, 
though the plaintiff was to take possession, and did so. I n  the 
latter part  of December. 1837, J. A. Lilcs srr ired ill A\nson, and 
went from Xelson P. Liles' to see the plaintiff, and 1113011 his 
return he said that  the plaintiff 11-islied hinl to 11a~-e the land 
surreyed again;  and the ~i-itness, Kelqon P. Liles, aclrised hi111 
not to have a surrey at his expense. but to make :L deed with n.ar- 
ranty a t  once. I n  a fern- days, s q  on 23 Dcceniber, the d e f e ~ ~ d a n t  
J. A. Liles vrote  to the plaintiff that  he did not think it neceswry 
to ha re  the land run again, but that  he uould make him :I deed 
with warranty, and that  he was nnsions to go hosne, and ~ i i -hed  
the plaintiff to come and settle the husinew. Thc plaintiff innile- 
diatelv nent  to Selqon P. Lilcs', nhcre  Joscph ,\. Liles nx;, and 
the latter then repeated his offer to makc a deed with n-arrant-  
for  all the land, but the plaintiff asked, in addition. a hnnd ~ r i t h  
surety for the title, which the othcr refused to giro. After wme 
conrersation betn-een them on the s~lbject without coming to any 
agreement, Nelson P. Liles, the witncss, remarked "that it v a s  
useless to say anything more about it. as the plaintiff asked a 
bond and surety, and the d~fendan t  Joseph A. refused to give i t ,  

no1 
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and there was an  end of it." But the plaintiff thereupon replied 
"that he did not .say he would not take a deed without bond and 
surety, but that  he should ask bond and surety;  and that then 
Joseph -1. said "if it  mas not fixed tlieii, it  was likrlv it would 
never be, as he intended to sell tlie land before he slept, if he 

could" ; ~vhereupon the plaintiff replied to I~ im,  "that vho- 
(412) e w r  bought it would buy a lansuit." Two chys after- 

~va rds  the plaintiff went back to Nelson P. Liles' and 
tendered the price, $300, to the defendant Joseph and demanded 
a deed, though he said he did not expect tlie other party 1~ou ld  
makr it, as lie had understood he had sold the land to Eli jah 
Liles; and Josepli refused to receive the moncy, snying he had 
sold to Eli jah and he could not take two men's monrp;  and then 
the plaintiff said that  ~vlioerer had bought the land had bought 
a ln~vsuit, and gare  him notice that  lie, the plaintiff, was in 
possession and should keep it. At that time the defendant 
Joseph A. had received part of the purchase moncy from the 
other defendant Elijah. and aftcrwards. on the same day, he 
reccivcd the residue and executed a deed. 

Upon this case i t  is to bc observed, in the first place, that the 
defendant Eli jah must abide by the decree that  might br made 
against Joseph A. Liles, were tlic latter the only defendant. 
The  posession of the plaintiff is p r ima f n c i c  evidence of a title 
i n  fee, and is  notice to one, who is treating for the fre with one 
out of possession, of the nature of the title of the tenant. Dnn- 
ie ls  1 . .  B n ~ . i s o n ,  16  Ves., 249. But there is no doubt of actual 
notice liere, for the answer does not profess that  El i jah  m s  a 
purchaser ~vithout notice of the plaintiff's contract, but puts his 
case upon the fact, as he believed it, that it  had  been rescinded. 
As to that he should hare  inquircd of the plaintiff, and it is his 
own fault to hare relied on rumor, if it  should turn out that  
there was no such rescinding of the contract. 

Cpon the point of rescinding, there is nothing to raise eren 
a suspicion of it,  whatercr other reasons there may be for not 
decreeing the rrlief the plaintiff asks. That  such an agreement 
as this mag be rescinded by p r o 1  need not be questioned ; but, 
ce r t a in l~ ,  it  can only be by a new and distinct aqreement, clearly 
proved by uncxccptionable evidence. But these parties, lm- 
doubtedly, never came to any new agrrement ; nor did the plain- 
tiff ever intimate a purpose of eren renouncing his contract, 

much less come to a contract of that sort. On the con- 
(413) trary,  the parties disputed what were their respective 

rights under the contract; and when, in consequence of 
their not agreeing in  that  respect, the witness, S. P. Liles, said 
"that it was useless to say anything more about it, for the one 
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asked n h a t  the oilier viould not gire, and there was ml end of 
it," the plaintiff replied "that he did not sag that  he nould not 
take a deed without the bond." This reply shons conclusirely 
that the plaintiff, so f a r  from giring up, insisted on the agree- 
ment, for, lest the equivocal e~l)ression, ('there is an end of it"- 
~ ~ l l i c h  might mean eitlier that they might then and there dis- 
pute, as each seemed to be settled 111 his mind upon it,  or tha t  
it put an  end to the bargaln itself-might be construed in the 
latter sense, the plaintiff proniptly corrected such latter infer- 
ence by denying that  he lntended to refuse a deed. Thcrt. i-, 
therefore, nothing like a rescindinc or even abandoning thi. 
contract. 

But the defendants s a -  that as thc right to specific perform- 
ance is not absolute, el  i lebi to yzc$ftt ln, but in the sound discre- 
tion of the Chancellor. the plaintiff i.: not entitled to it, because 
the defendant xi11 therc~by be decreed to conre!-, perlmps, thir ty 
acres of land which, since the contr:rct, ~t has been discorcvd 
he cannot do. as h r  has not the titlp: arid hccausc, by refuqing 
a conr-eyance which the other party was uillirig to make for. the 
tvhole r i t h  ~ ~ a r r a l l t - ,  arid in4stivy on new and opprcssi~ e terms. 
the plaintiff was trifling v i t h  his rcndor, bv delaying him of 
his purchase money and keeping liim 11nrea~onabl~,  :it a great 
distance and upon expense, from liome. 

As to the first reason, it is true the C'ourt of Equity ma> 
leare a party to his action at l a ~ v  nhcre tlie rendor bcliered lie 
could convey an estate nlzen lie agreed t o  bell i t ,  hut aftcrnard- 
disco~ered he had 710  title to it. as ill the case of Hor~cll 1 . .  

Cieorqe, 1 Mad., 9. But it cannot he maintained thnt n rendor 
iq not to be compelled to comcy anv part  of \That hc <old bc- 
cause he cannot make a good title to a l l ;  for both good sense and 
the law sap that, if the rendee chooqe, hc may take fill the 7 endor 
can conre-,  ~ ~ i t l l  a reasonablp compensation or proportional 
deduction for  the part he doeq not get. TT'ootl c .  ( r r l t -  

fifth. 1 Swanst., 54;  J T o ~ t l o t l ~ .  I , .  R~rlier, 10 Ves., 316; (414) 
Todd  L ~ .  I;ee,  17  T-es.. 280. But  in this stage of the ca5e 
the question does not arise. I t  docs not appear w t  that  tlierc 
is a defect of title to a n -  part. The bill nientions nothing npon 
tlic subject: and qhould the  lain in tiff be ~ ~ i l l i n g  to take the title 
as it is. 71itllout corenants frorll tlw wndor,  there can bc no 
objection to tlie decree. But it is certain, n lmo~t ,  that the plain- 
tiff nil1 reqnire corenants. and according to the universal usazc 
of the cou1itr~- and the underqtn~iding of the profession thc court 
xould,  perhaps, be bound to direct the usual rol-enantq of gcn- 
cral nar ranty .  Bu t  n h a t c ~ e r  may he the rule aencrallv, it  is 
clear thnt if a conaeyance bc decreed at all in this case it nltist 
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be with warranty, as it is manifest, not only from the evidence, 
but from the answers, that it was in the contemplation of these 
parties as a material part of thc contract, although not meii- 
tioned in the written agreement. I f ,  therefore, either party 
should wish to hare  the title ascertained, so as to see what the 
defendant may safely warrant, he can a t  the proper time have 
a referellee to the master to inquire into the title and the other 
matters material to the decree, if a partial defect should be 
found. But the probability that  the defendant has not a good 
title to some part, or  even the certainty of it, forms no objection 
in his mouth to his conreying what h r  can, if the plaintiff is 
willing to take it.  

Upon the second reason urged, we agree that, although the 
plaintiff may not hare  rescinded the contract nor abandoned it, 
yet if his conduct was not fair ,  but he attempted, b~ raising 
frivolous objections, to delay and weary out the defendant, wan- 
tonly insisting on unreasonable conditions arid assurances, and 
thereby to baffle the vendor and leave him a t  a loss to know what 
to do or to depend on, then the Court should give bin1 110 assist- 
ance. Equity requires good fa i th  and prompt action on the part  
of one who asks for spccific execution from anotller. But the 
Court cai~iiot perwire ill the coilduct of the plaintiff anything 
from wllich the iniputatioil of such purposes can in fairness be 

made. The fact is that neither party acted IT-ith perfect 
(415) propriety, legally speaking, probably for want of advice, 

for  it does not seen1 that  counsel was consulted on either 
side. But the plaintiff did nothing that an ordinary person, 
without adrice, might not hare  done with good intentions, and 
with a riew to having the contract performed in its spirit. 

I t  appearsthat  the vendor's father and uncle owned adjoining 
tracts of land, and that upon the death of the father a share of his 
land mas allotted to the defendant Joseph A., after which and 
after a sale by his agent to the plaintiff, the uncle asserted that  a 
part of the land thus allotted and sold belonged to him. Upon 
this claim the agent, being uncertain as to its extent and ralidity, 
declined making a conveyance, but referred the matter to his prin- 
cipal. Against that the plaintiff made no unreasonable com- 
plaint, but in a proper spirit acquiesced until the principal could 
be consulted. H e  was informed of this, and immediately, n i th  
considerable irritation towards his uncle for his unfounded claim, 
expressed a dissatisfaction with the agent a t  hesitating to con- 
1-ey, defied the uncle, and requested the plaintiff to take 1)os- 
session and hold the land against the uncle until he could come 
in and see "if I cannot make you a right mvself." I n  this, too, 
the plaintiff acquiesced, and although not bound to take posses- 
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<ion until the title n a s  cleared, he did so, as ncll  to oblige the 
\endor as to, fulfill the contract. The plaintif? 111il.t naturally 
hare  inferred from this that tlicl T endor asserted an  indefeasible 
title to the wliolr, and rlle:mt, n l im  Ilc came in, to clear a n d '  
establish i t ;  for as to the mere l~ ia t te r  of executing a deed. that 
could have beell done as ~ w l l  nliile lie \ta-rcd in Tcnnesvc as 
xi-hen he came here. Tlic sale 11:d been for a round *u~rl ,  $300, 
and it is clear the 1-endor ii~aisted on the pay~ileat of tilt n liole of 
it, and lileant to obtain ~t hy cour-eying the wliolr tract, inaw11ic11 
as he declared that he n ould scc Eli jah Lilt. buried beforc he 
would gire hill1 olle foot of the laud, unless Iic got it bv 11n. 
TThen, therefore, the I endor came to this State ~17ith the :IT on ed 
purpose of making "a right," had not the plaintiff some C:IUV of 
surl~rise nhen the other 1)ar.t-, ivithont taking a n r  stc.12 nhat -  
ever to clear the title and sho117 to n h a t  portlor1 of the 
land his title extended, much lesv establishlng a good title (416) 
to the nllole tract, deiiia~lded that the purchaser sllould 
pay the 11-hole price upon the esecntion of a deed n i t h  qencral 
xvarranta by himself, residiyg in a remote situation in another 
Sta te?  But what wai the course of the ])laintiff under those 
rircumstaiicei, nllich lle had so little cauw to anticipate? H e  
proposed that the rendor should ha1 c a surryv of the land, douht- 
leas 11-ith the honest and proper ricw to determine the boundaries 
of the conflicting claims of Joseph -1. mid El i jah  Liles, or to 
bring abont an adjustment b e t ~ ~ e e n  those parties, so that he 
might hare  an ~mdisputed title to tllc land that  should be con- 
re>-ed to him. ~vhaterer  that might be, the nhole or a lmrt. 
Thus f a r  tliere can be 110 objection to the plaintiff's coilduct, for  
if Liles had filed his bill against the plaintiff to carry the agrce- 
meat into csecution, the court n~oulcl h a w  directed the same 
thing upon a reference as to the title. This proposition the 
vendor did not reject at first, but, upon the adrice of his brother 
and aqent. he did finallv decline it,  vi thout ercn awigniirc a 
reason. T h r -  he should hare  heen so adrihed or I l a ~ e  qo dcter- 
m i n d  it ii difficult to conjccturc, con.i~tentl7 I\ it11 n f:~ir intm- 
tion in citlier of thosc pl.ionq. I t  could not h n ~ i ,  hwn that  
they Ivere satisfied by the firat su rwv  that Eli jah Liles' rlaiin 
had no fonndatioi~. for. up011 that w r y  surre't.. Kelwii P. Tiles 
had entertained wch  doubts of hi. lirinc';lml'~ title :I< h i d  in- 
duced him to decline conrcvinr, and tllr r lc f (~ndant~  r i m  that  
Eli jah has title to part of thc land. or at l e a ~ t .  that 11e nro11nblv 
has. Then v-hu should the rcrldor hare  refused an imwtiq:ltion 
into his title, which he had bcfore averted to be good and cle- 
clared himself determined to maintain. thou.!& he then admitted 
it to be doubtful as to p a r t ?  Especially, why should he accom- 
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pany that refusal with an  offer, notqithstanding thc doubtful- 
ness of the title, to convey with warranty and x ~ i t h  a peremptory 
demand on the ve~ldee for an immediate acccptancc of the deed 
-and payment of the purchase money 1 I t  is painful to the Court 
to impute covert and sinister niotires, when it can be avoided, 

and therefore we do n u t  say that the object was to hurry  
(417) the plaintiff, rather than lose his purchase entirely, into 

parting with his money for a bad title without due con- 
sideration, upon the inadqna te  sclcurity of a personal covenant 
from a person living abroad, or to i ~ ~ d u c e  him, ill a lnonlent of 
dissatisfaction on account of the dcfectiw title to nar t  of the 
land, to gire up  his purchase altogether and leare the other 
parties a t  liberty to make another sale at the same price to the 
opposite claimant, and thus get rid of the difficulty in the title. 
The Court does not find that  such was tlle object, and it might 
be that the sole purpose was to awcrtain whether the plaintiff 
would he on or off the bargain;  but we do say that it was not so 
obviously uncharitable to account for the conduct of the rcndor 
in  the formclr manner as to rendcr thc attempt of the plaintiff 
more fully to secure himself from loss a capricious, wanton or 

. unjust requisition. I t  is true that  the Court never decrceq a 
collateral indemnity as a prorision against a bad title. Bnl- 
rnanrs r 3 .  I,.c~wtley, I Ves. a11d Beam., 224. ,\nd, therefore, 
strictly speaking, tlle plaintiff could not dcn~aad  it, as it had 
not been stipulated for. Rut, on the other hand, the Court 
nould see, as it could not give a n  indemnity, that  the x n d e c  
should be compelled to take only the land to which the rendor 
could make a good title, and should hare  a proper compensation 
for tlle deficiency. S o w  it seems to us that  the plaintiff was 
only desirous of doing substantially the same thing, and of con-  
plying yet more fully with the x~ishes and interest of his vendor. 
Fo r  although the plaintiff had no legal authoritv to call for  the 
collateral indemnity of a bond u i t h  sureties, g ~ t ,  on the other 
side, he had a right to hare  i t  asccrtainrd hon7 much land the 
vendor owned. and to hare  that conreyed to him at a proper 
valuation in proportion to the price agreed on for the whole. 

'NOTIT i t  did not suit the purposes of the vendor to settle the bu3i- 
ness on those terms; for lle wished to conrev all, whether the 
title was good or bad, and without investigation, that  he might 
get the whole purchase money and go back with it to Tmnessee. 
I t  was then, in truth,  an accolnrnodation to him for the plaintiff to 

depart from his strict right and agree to  take a convey- 
(418) ance, under this nex ?tat? of things, to l n !d  to which 

the title would probablv fail, and pay for it. .\nd lie cer- 
tainly is not to be blamed for declining to accede to nrliat, in the 
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view of the Court of Equity, must be considered a 11~11- prorisioli 
in the contract. nitliout some domestic indemnity from thc loss 
of the nionev ad1 anced on it and ~ r h i c h  llc \roulcl nor h a w  1x iw 
compelled to pay, arcording to the cori;truction of tlic contrl~ct 
in its original f o r m  I t  is true, the other side was at p ~ r f c c t  
libertv to refuse to girc the indemnitr. but it naa  not a hard or 
unrc&onablc conclit;on to the nlodifi&tion of the contract asked 
from him, namely, that he should pa>- do\vn the whole 1,rice :rnd 
accel~t a deed as if the title to the ~ rho le  n7ar r o o d  while the 
parties r e r e  anare  that the title to one-fifth or one-fo~~rtl l  might 
not he good. TTc qay it is true the part7 x i s  at liberty to refnre 
to g i \e  the indenniity: but. upon doing so. tllc othcr Ilarty n.aq 
at liberty also to recur to the contract as hc first 1nade it. and 
insist upon his rights arising thcrcon. These m v e ,  irt h i s  elee-  
tion, to take the deed for the ~ r h o l e  tract 11-it11 \\arrant>-. as 
stipulated for, or to take a dccd for such part o n l ~  as he could 
get a good titlc for and p;1. in proportion. or to rejcct thc coa- 
tract 1 1 1  t o t o ,  because tlzc othcr party could not fl~lfill it ,  arcord- 
ing to the intention in so material n nxxtter. Lciylz r .  Grump. 
36 S. C., 299. Son-,  instead of 1car.ing to the plaintiff an eler- 

.tion hc t~wen  any t \ ~  of those nlethods of l)roceeding, the rendor 
declared that 1 1 ~  vonld do but the one thing, that  is, malie n deed 
for the ~ rho le  tract upon getting the entire price. E r e n  that 
the plaintiff did not reject. but remarked "tllat lie did liot qay 
he n o d d  not talie n deed." But  the dcfcridnrit nould nllon no 
time for consdtation or reflection, and declared "that if it  was 
not fiscd thi.11, i t  would nerer be. for  he mcniit to v!1 before he 
slept" ; and he did sell that r e ry  dav or the nost. The plaintiff 
might. indccd. hare  bcm more explicit in requesting come delay 
for the 1)urpo~c of making up his mind n c  to n-hich rourqe he 
would take. But i t  is l?robahle hc v a s  not a v a w  of lliq right 
of election. Certainly Iiiq failure to make an imuiedinte dccln- 
ration of his accrptancc of the deed cannot he considered a. 
trifling x~it l l  or plax-ing ~113011 the \-endor. cspeciallr \r.llcii 
he d i 4 n c t l y  told llini that he inqisted on his contract. ( $ 1 9 )  
H e  waq not obliged to 2~c.cc.d~ to those t e r~nr  at all, hut 
might ha\-e rejected them absolutely and filed hiq bill for an . . 
lnqulrp aq to the title and a ronregance acrordinglv: much lei.. 
was he obliged to acccde to them upon the spur of the moment. 
The urpcnc? x ~ i t h  TI-hich he was p u ~ h c d  to a dwision T W ~  nn- 
seclnly and snspicious, mid the liastc in declaring tll? contract 
a t  all cnd. n-ithout the concurrenc~ but e i t h  the CIerl:~r~d d i r ~ e n t  
of the plaintiff, and in making n 11r'n agrwiicwt n-it11 the rend- 
or's nnrlc and upon bcttrr. termc for the w~idor-and all this. 
after the plaintiff had waited for  tn-o ye:lrs up011 the rendor to 
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come in and clear the title-shows the inclination, not of the 
plaintiff, but rather of the other party, not to execute the agree- 
ment in good faith. 

We think, therefore, reserving liberty for either party to move 
for a reference as to the title, that the plaintiff is entitled to the 
usual decree for conveyances, to be approved of by the clerk, 
wlicreby the defendant Elijah shall pass all the title derived by 
him under the deed to him from the other defendant, and the 
latter shall covenant for the title; also the plaintiff shall be 
quieted in his possession by injunction, upon paying into court 
the purchase money, and interest while hc has been in possession, 
for the use of the defendants, and to be paid to them upon their 
executing and filing in the office the deeds to be by them resprct- 
ively made. 

PER CITRIAII. Decreed accordingly. 

A p:wtner. without n sti])ulation to that effect. is not entitl~d to corn- 
lwnsation for any services in c.oilduc.ti~ig the trade or settliiq the 
bnsincss of t l ic~ copartii~rship beyond liis share of the ~xofits. 

THIS was a bill filed by the plaintiff', as administrator of 
-4aron Lazarus, deceased, for the settlement of a partnership 
which had existed between the said Lazarus and the defendant 
Tarlor to carry on a mill for planing lumber in the town of 
Wilmington. The bill was filed at  Spring Term, 1842, of NEW 
ISASOVER Court of Equity, and the defendant having answered, 
a reference was made to the clerk and master to state the accounts 
of the copartnership. Upon his report coming in, exceptions 
ITere taken on both sides, and the cause was transmitted for 
hearing to the Supreme Court. 

The exceptions depended exclusirely upon questions of fact, 
except one, upon which alone it seems necessarv to report thc 
opinion of the Court. The copartnership was disqolved in 1,941 
by the death of Lazaruq. The defendant first claimed $900 a 
year, according to a stipulation in the partnership agreement, 
for his p e r s o d  superintendence of the mill, in addition to his 
share of the profits. This claim was rejected by the court, upon 
the ground that by a subsequent agreement the defendant had 
relinquished, with the assent of his partner, the personal man- 
agement of the mill, and engaged in other business which fully 
occupied his time. The defendant then excepted to the master's 

30s 
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report because he had not allowed hini a reasonable compensa- 
tion for settling the copartnership business after the death 
of Lazarus. Upon this exception the Court gave the fol- (421) 
lowing opinion, the case having been argued by 

Mordecai for plaintiff. 
J .  H. Br-yan for defendant. 

RC'FFIX, C. J. So, as connected with it, must also his second 
exception be overruled; that is, that  the master, after rejecting 
the claini for  salary, has not allowed the defendant a reasonable 
compensation for settling the business. Bu t  the rule is clear 
that  x~ithout stipulation to that  effect a partner is not entitled 
to con~pensation for any serrices in conducting the trade, beyond 
his share of the profits. Buford v. S e e l y ,  I7 S. C., 481. Here,  
i t  is true, there was a stipulation for compensation, but, as we 
have already seen, that was abandoned or waired, and the qerr- 
ices as there specified not haring been rendered, 90 as to entitle 
the defendant to claini under the agreement, the case stands pre- 
cisely as if the articles had been silent on the subject. The de- 
fendant did not act as managing partner, as contemplated in 
the agreement, but another person supplied his place, and after- 
wards he only acted as any and every partner would, simply 
from his interest in the concern. 

PER CURIAJI. Exception overruled. 

Cited:  Butner v. Lendy, 58 N. C., 149. 
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Where a testator devised all his estate, re:rl nnd personal. to certain 
persons. chnrgeahle v i th  the p:tylnent of n riuruber of pecuniary 
legacies, and, owing to their being aliens, they were incapable 
of holding the real estate, but  this was decreed to belong to other 
devisees, in tllc devise to whom l~ot l l  thc re;d and personal estate 
were still charged n-it11 the 1):lplnent of the legacies: Held 
(DAXIEL, J.. dissentie?rtc) ,  that the r w l  and personal estate con- 
stituted a mixed fund, out of nllic.11 the Iegarirs, except those to 
aliens. mlist be paid pro rcctcc: H c l ~ l ,  frtt.tl~ci.. th;tt the pecuni:lry 
legacies to the alie~is could not be chnrgcd n t  all up011 the real 
estate, hut niust he p i t 1  rs'rlusi~ely out of the 11erso11:il. 

THIS case was before the  Court  a t  December Term,  1841, 
when al l  the  questions presented, except one, were decided. T h e  
facts   ill be fonnd a t  large i n  this volume of the Reports,  
nntr ,  p. 28. T h e  only facts  i~ecessarv to  state i n  relation (424). 
to  the question reserved and  now determilled a re  these: 
H e n r y  Ik l a  Mothe, a naturalized citizen arid resident of th i s  
State ,  being seized and  possessed of a large real and  personal 
estate i n  th i s  State, died i n  1838, h a r i n g  first made his  last will 
a n d  testament, in which, a f te r  bequeathing many pecuniary 
legacies, he  devised as  fol lo~vs:  "I g i r e  the balance or residue 
of my property to  m y  executor i n  t rust  fo r  the bcncfit of my 
sister. Queuet's grandcliildren by  the name of Forestier. to be 
pa id  to a n y  one of them who should appl.; f o r  thc sarne-sub- 

:+I 1 



ject, however, to the p a p e n t  of the legacics made in this will, 
and moreorer obligatory to them to the payment of $100 yearly 
to their grandn~other Quenet during her life, and after her 
decease the same surtl of $100 to be paid to their own mothcr, 
pearly, also during her life. Bu t  should iio one of my sister 
Quenet's grandchildren. or  any one duly authorizrd legally to 
r e c e i ~ e  the above property in their behalf, apply within two 
years from the time of my decease, then the above property to 
revert unto Mary C. Kron7s children and to be distributed 
equally among them, subject, howercr, to the legacies herein nierl- 
tionecl." The executor filed this bill for the adrice and direc- 
tion of the Court in the execution of his trust. The Court 
decided that  the trusts in favor of the Forestiers r e r e  void as 
regarded the lands, they being aliens, but were good as to the 
personal estate; and the question now arose, out of what fund 
the pecuniary legacies were to be paid, the personal property 
being amply sufficient for  that  purpose. 

The case was argued a t  the last term by Sttctnge for the For- 
estiers and Winston for Kron7s children, and the Court, h a ~ i n g  
taken an  ndzisari ,  now delivered their ol~inion. 

R ~ F F I ~ .  C'. J. When this ease was formcrly before the Court, 
a.nte, 58, a question was stated to have arisen whether the land, 
taken, under the construction given to thc mill, by the childrril 
of Mr. and Mrs. Kron, was to bear any portion of the legacies 
with the personalty. That  question has been since argued and 

the subject deliberately considered by each member of 
(425) the Court, and the result of our deliberation and consul- 

tation is that, in the opinion of a majority of the Court, 
the d i f f~ ren t  parts of the fund, given or attempted to be given to 
the Forestiers, must contribute towards the pecuniary legacies 
(except those g ivm to aliens) in proportion to the values of the 
real and personal parts respectively. 

The natural  justice of that  rule seems to be obrious, and we 
believe the authorities are not in opposition to it. The testator 
gives the whole residue of his estate, of erery kind, to c ~ r t a i n  
favorite relations, and upon a particular went  he qiws the same 
residue to others of his relations; declaring, hower-cr, that the 
fund in the hands of each class of the donees should be subject 
to his pecuniary legacies. It has happened that neithw dispo- 
sition has taken effect as the testator intended, and doubtless 
expected, for the nrimary donees take the personol portion of 
the fund, but as thev could not hold the real por t im of it,  that 
goes to the substituted class of donees. I t  would be shocking if 
the primary objects of the testator's bounty should not only lose 
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that part of the fund wliicli the law. upon a principle of policy. 
will not allov thein to hold, hut should also, in effect, be de- 
p r i ~ e d  of that part of wliicli the gift v a s  d i d ,  by haring thrown 
on it all that was chargtd upon the TI-link fund. Upon tliat 
ground i t  was contended on behalf of the alien donees that, as 
the favorites of the testator, the!- should keep the personalty. 
exempt from legacies, until the land should be exliausted. 

But Ire are not at liberty to go that  I~ngt l i ,  altliougli it call 
hard17 be doubted, if the testator had been asked liow the lega- 
cies should be raised in tlle event ~vhich  happened, that he ~ rou ld  
h a w  said. "Out of tlitl land. for 1 did not iiieali tlie Kroas to 
take anything which the Forestiers could, but that the latter 
should have a11 niy cstatc except tlle s u ~ m  of moiley I 11ave gireli 
awag in the previous parts of my nill." But it innat be ad- 
mitted that intention, l l o n c ~  er  naturally to be inferrcd from the 
circumstances, cannot be carried into effect for thc nmlt  of words 
from the testator himself nlakil~g the land thc priulnrv 
fund for this purpose. Seit l ler  can this be done hv 111r.r- (426)  
shalling, that is to say, by t l l ro~r iag  tlle legaci+ on t l ~ e  
realty. for  that  mould be to give the aliens indirectly the benefit 
of a derisc of the land ~ h i c h  they could not take directly, or, at 
least, hold. That  is tlle rule in England with respect to a 
bequest to a charity of money charged on both real and personal 
estate. The courts do not marsliall by throv-ing tlie debts on 
the land and learing the persolialty for the charity. X o g g  1 .  

Hodges .  2 Ves., 5 2 ;  S I a l i e h a ~ n  I . .  Hoopcr ,  4 Bro. C. C., 152. 
The same principle must apply to a gift of the like kind to an 
alien. But although the realty ia not, as f a r  as it will go, to 
bear the whole charge, yet it d o e  not follow that i t  shall not 
answer for some pa r t ;  and if so. tlicn it is to he inquired, what 
p a r t ?  I t  has been contended for t1io.e that get the land that it 
is to pay notliing because the l~erqo~lal  estate is the primary fund 
for the payment of legacies, and a Inere cliarge on the land, how- 
er-cr explicit, n i l l  not placc the land in front of tlie personalt ,~ 
nor subject it to contribution. Seitlier branch of the proposi- 
tion is controwrtrd, but each is fully admitted. 011 tlie other 
hand, it is undeniable tliat it iq in thc polver of a testator to 
make those different portions of his eqtatc pay his legacies in 
any order or  proportions ~vliicll to him may scem iuert. The 
question upon each n ill is, ~rl icther that testator i n t ~ n d e d  to 
charge the r tal tv in aid of the personaltr, or before i t ,  or a* 
contributory. Cases of both the former kind% are frequent in 
the books, ~ r h e r e  the one kind of estate goes to one set of personr 
and the other to another set, and though t h y -  are riot all reroll- 
cilable, - e t  at thiq day it iq not difficult in most cases to deter- 
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mine whether the land is charged as the primary or the subsid- 
iary fund. But we do not find many cases in  which the two 
kinds of estate have been held to contribute. Some such there 
are, however, and they seem to turn, not so much upon the actual 
intention of the testator that there should be contribution be- 
tween the realty and personalty, as such, as upon the application 
of a principle of natural justice and a rule of equity to a case 

which was not foreseen b r  the testator, and about which 
(427) he had, therefore, no particular or precise intention, but 

only a general intention, which, to be carried into effect, 
requires contribution. 

Such a general intention is to be respected as gorerning the 
construction of the will, and to it a particular inconsistent in- 
tention must yield. Much more must the general interest govern 
when there is no particular intent one way or the other. When 
the personalty and realty are given to different persons, and the 
latter is charged, and merely charged with legacies, it is as clear 
that the two funds do not contribute towards the legacies as that 
the real is not the primary fund for their payment. 111 such 
cases there are not only two funds, in the sense that the estates 
composing them are different in their nature, but also in the 
sense that they are not giren together, but sererally and to dif- 
ferent persons, and severally charged. I n  every mode of speak- 
ing of them they are two funds, as well for the purposes of rais- 
ing a charge as any other. But when realty, or the proceeds of 
realty, and personalty ark given together to the same person or 
persons charged with legacies the several parts hare been held 
liable to the charge pro rclta according to their respective ralues. 
I n  Roberts c. Walker, 1 Russ. and Myl., 752, the master of the 
rolls said that when a testator creates a mixed and general fund 
from real and personal estate and directs that fund to br applied 
to the payment of debts and legacies, the realty and personalty 
must contribute pro mCa, and as in that case there was no dispo- 
sition of the fund after the payment of the debts and legacies, 
the next of kin took what was left of the personalty and the heir 
did the same with respect to the realty. I t  seems not to have 
been always so understood. Howtp c. Chapman, 4 Ves., 452; 
Pnice I , .  .-lrchbishop of Canterbury, 14 Ves., 364. For, as was 
obserred in Roberts T. Walker, the attention of the Court was 
not before distinctly called to it in any of the numerous cases in 
which the facts would have raised the question. But this rule 
of contribution has been established and is now considered per- 
fectly settled in reference to the gift to a charity of a mixed 

fund charged with legacies. Attorney-General v. Earl of 
(428) V'inchelsea, 3 Bro. C.  C., 381; Croslin 1' .  Xayor of Liver- 
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pool, 1 Russ. and Myl., 7 6 1 ;  TT'est c. Nhrcttlelcorth, Shnford 
on Mortniain. 237. And precisely the same rule has been ap- 
plied to a devise of real and personal estate to an alien. Four- 
dlira c. Gotcdey, 3 31. & li., 383. I n  those cases the gifts to the 
charity and to the alien failed, so f a r  as they consisted of realty, 
and the heir of course took that  l ~ a r t ,  but he took subjert to his 
just ratio of the encumbrance. I t  is true there were directions 
there to sell the real estate, and the proceeds nere  giren and 
blended n-ith the personalty so as to make one fund, and it has 
thence been thought that tlle decisions turned on that circii~n- 
stance. I t  is  probable that a case of that kind, as the niore strik- 
ing, mould be more likely to gil-e rise to the rule than a gifteof 
realtr. specifically, in conjunctioli with personalty, and uncon- 
rerted to any purpose escept so far  as tlle charge itself might 
hare  that effect. A direction for a sale, though it be but a con- 
version to the esteilt of tllc purposes to ~vhich the money is 
legitimately applicable, denotes that, as to those purposes, the 
money arising from tlie realty, btling nlinglcd with tile 1)erson- 
alty, was intended to be applied v i t h  the personalty, and there- 
fore to be liable ~ v i t h  it. But  that  does not serm ill reason to 
flow from tlle direction, siiigly, to sell the realty as t11ert.b~ mak- 
ing it and the personalty one fund. for t h c , ~  are in truth ]lot olie 
fund in the sense of the real estate being turned into per.;onal 
estate, for the11 it would not come back to the h i ] . ,  nliereas the 
cases cited and nmny others show that the heir take. the m o ~ ~ e y  
as land not disposed of. That  is onlv one example of tlie il~odc 
of creating such a mised and single f u ~ i d .  The real ground of 
the rule nlmt be that the testator gires tlic ~ h o l c ,  nlwtlirr con- 
sistirlg of the produce of renlt>- or perso~lalty or of the realty 
itself and pcrsonnlty, a> one fund,  charted nit11 the ienacics, and 
as the charge is upon that ollc fund. if it  should chance after- 
wards to become sewred lieither portion becomt~s rsonerated of 
the charge, but each niuht bear its aliquot &arc. But i. a sale 
of the realty necessary to tlie composition of :his one fund, as 
it is called, i n  reference to the charging of legaciei: 011 it! 
MTe see not wllv that  denominatioll ~IILIT not as truly be 1429) 
gireil to it when the realty and persollnl t~ are cl~zrged 
together v i t h  the legacies and also gircn together to the mnle 
person or persons, and yet more r l ~ e i i  they arc piwli over, or 
rather in tlir alternatire, together once more. Such is our cnse. 
TThen personalty and realty are giren separately to different 
persons a charge upon tlle realty does not change its liability, 
for  there is no intention presumable that  the t ~ o  should bear 
the burden pnr i  pcrssz~ or in any manner different from the order 

i n  which the law makes personal and real estate liable. Bu t  
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when the testator gives to the same person realty and personalty 
in mass, as the residue of his estate of both kinds together, 
expressly charged with legacies, can a reason be conceired-one 
at  least founded on sense and principle-why he should intend 
that either estate should be applied to the charge, first or last? 
To the donee of the fund it cannot be material out of which part 
of it the money is to be raised; therefore, his interest is not at 
all concerned to produce an intention either may in the breast 
of the testator. On the other hand, there is a reason why he 
for whose benefit the charge was created should not be restricted 
to this or that part of the fund, but allowed to raise it out of 
afly part which he can most conveniently get at. The reason is 
that he cannot know the state of the different parts of the fund, 
while the other party is in possession of perfect knowledge upon 
those points and has the control of the whole, and can pay out 
of any part he chooses; and it is his duty to pay promptly out 
of the one or the other, and not to embarrass the legatee as to 
the source from which he is to receire his money. Intending 
hini to be thus paid at all events, the testator charged the whole 
fund, though consisting of several things; and the whole being 
in the same hands, the inference is very strong that the testator 
charged it as a whole, or, at  least, each and every part of it 
alike. Had the gift to the Forestiers proved good throughout 
would not a bill hare laid for the satisfaction of the legacies 
without taking an account of the two estates separately? Would 

they have been permitted to interpose such an impedi- 
(430) ment to the speedy redress of the legatees? We should 

have said to them, to what purpose, cui bono, is such an 
account to be taken under the directions of the Court? The 
legatee is entitled to his legacy at all events-and from you, in 
respect of the gift to you of the property charged therewith. 
The whole fund is in your hands, and if, as you say, there bc 
personalty applicable to the legacy, there is nothing to hinder 
you from applying it to that purpose; and if you will not, the 
money shall be raised from the land which is visible and acces- 
sible and likewise charged. As the Court would act in such a 
case, so the testator thought in making the disposition. He did 
not contemplate the donation, as comprising different things, to 
be liable to the charge in succession or in different proportions. 
H c  could have no motive for framing a scheme of that sort. 
He, in fact, meant the donees of the things charged to pay the 
legacy, and as a security therefor he charged the combined fund 
as a*whole, inasmuch as it all belonged to the same persons. I n  
this sense the fund nlay be called a "mixed fund," or "one fund." 
as appropriately as if it were compounded of the proceeds of 
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realty and personalty. I n  Bench .c. Biles ,  4 Madd., 137, those 
terms viere applicable to a fund of this character. The testator 
there gave all his real and personal estates to his wife for life, 
and after her death gave various legacies, and all the residue 
and remainder of his real and personal estates to his nephens. 
The question n a s  vhether tlie legacies nerc  charged on tlie real 
estate. I n  deciding it Sii Johr? Lwclr said:  "I t  is truly stated 
that legacles form no chnrec oli the real estate, to affect the 11eir 
or densee, unless the testator ha i  s h o ~ m  a manifest in+ention to 
that  effect. The testator liere gives all his rcnl and personal 
estate to his r i f e  for  life. b l e ~ l t l r ~ g  f h c ~  toyrt ! ic>r foi. 11!  I. ?lie.  
And he plainly contluues, after her death, to t ,  t t r t  th(  I,[ ccu one 
f u n d ;  the rest, residue and renlainder of nllich, after pa,wwnt 
of legacies, is to go to the nephens." And the decree n a s  as 
prayed for. It is true the question there nas  whether the land 
was charged, as to which the case a t  bar adniits of no doubt. as 
the \\-ill is exp res  in tn  o places. But the r e a a o n ~ ~  11:- the 
Court then held the land to be' charaed is the i~oint  mntc- '431 > 
rial to us at presc~lt. That  nas,  that although tlic pic;- 

ceeds of land were not given, but the land itself, yet it and the 
personal$ formed "one fund," because they nere  q i ~  en together 
to the same perion>, -ubject to one and the same charge. There 
n a s  no question raised as to the order in nhich the land qhould 
be liable a t  all, because, as ~ v c  suppose, the point n a, ilnl,latrri:rl. 
Hence, nithout i n q n i r i ~ ~ g  vhcther the pcrsor~al estatc nz.. t s -  
hausted, there n a s  a declaration at once that  tlw legac- n a s  
charged on thc land as  ell as the personal estate, and. no doubt, 
a decree that it sliould be raised for thni th  out of r i t l w  01, both, 
for  the reason that the t n o  estatrs were "blended" by the testa- 
tor, ~ i~ lzo  in so doil~g treated tllcm as "ol~e f w d "  Similar 
phrases, "lands conlbined, mixed up and treated a. o?lc fund ~ i t h  
personalty." arc, applied to similar rasps and for the like lmr- 
poses in Edge77 I ? .  IIcr!lic ootl, 3 -1tli.. 32.3, and Colc 7 .  T ~ c t ~ c r r ,  
4 Russ.. 374. I f ,  then, the gift of tlw renltv to tlle Foreqti?rs 
had been good as ~vell  as that of the per~onnlty.  there n c d d  
ha\  e becn. in a snit against t l~em,  no distinction bptneen the 
different parts of the fund a. to the order of liability, but the 
legacies would hare  been r a i d  a. vell  out of tlie onc part as 
the other. Upon the failing. honcrcr,  of thc q;ft of the re:rltp 
to then1 and its going to another. iq it to bc ron i~  rliqcharced or 
is the order or extent of its liability to he nltcred? TS'hv sllnuld 
that  be?  There is certainly no intention of the teqtxtor to tli:lt 
effect disco~erable. Indeed. he canliot be supposed to I n 7  e llnd 
in ~ i e w  the failure of his gift to :In? c s t n ~ t ,  for a testator alnxvs 
conceiws his dispoqi~ions to be effectual, honever he may h~ mis- 
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takcn. H e  had, then, no intention applicable to the caw which 
has happened, as to the order or  proportions in which tile dif- 
fercrlt parts of this fund should answer the cornilzon charge 
upon the whole. Conscquently the charge, which r a s  once well 
coiistituted, continues, and the hck ,  who ~ o u l d  take if there 
wcre no gift substituted in the will for that  which did not take 
effect, would take c u m  oner?. But as the two parts of thc fund, 

though not contemplated by the testator, arc thus to go 
(432) into different hands, there arises ail equity anlong those 

several owners, as betwec~n thenisel~es, upou which the 
burden must he apportioned, since it is not just that  sither, by 
the ron t r i~ance  of the other or  the caprice of the creditor, should 
hare  the whole sum raised out of his par t  of what 11 as once the 

. co~nnion or collrolidated fund. That  equity is equality which 
apportions thc charge according to the relntire ralue of the re- 
spwt i re  parts. Such was tlie rule in the cases of the charities 
and the alien b6fore quoted, i n  which the heir, or  thc sovreign 
as  standing in the place of the heir, took thc fund illepalh pivei?. 
Btlt thig case is, if possible, stronger than that of an  heir. The 
gift here is of the whole residue, expresslv declared to be corn- 
posed of realty and personalty, to the Forestiers in the first 
instancs, upon the condition of their applying for it. and upon 
the contingency of their not doing so, then there is a gift of 
the r e ry  same torpus  to the relations in this country. "subject, 
ho~vcrer." thc testator carefully relwats, "to thc legacies herein 
nientioncd." The substituted donees arc thus, according to the 
~ i c w  cntc,rtained by the testator, to succeed to the wl~ole fund 
precisely as those would who mere to take first, and subject to 
the sainc chargcs. I t  turns out that each class of the donees 
get a part and onlv a par t  of their donations, and if the testator 
can bc supposcd to h a w  had anv intention rcspecting such a 
casc, it  must bc presumed that he did not mean th r  substitutes 
to defeat the primary objects of his bounty by keeping to them- 
selves th t i r  part  free of charge and throwing the whole burden 
on what mas left to those who were intended to be preferred he- 
forc theni. But it is the more probable conjcrture that the 
testator did not foresee any such partial efficacy and partial 
failure of his dispoiitions, and therefore that he had no precise 
intention respecting this question, but only thc general inten- 
tion that  all the fund and every par t  of i t  should be chargeable 
to the legatees, thus imposing thc duty on the Court of appor- 
tioning the charge, according to the actnal state of the fund, 
amongst its disjointed membcrs. That  duty is psrformed, ac- 

cording to the maxim of the Court, by an  apportionment 
(433) pro ra ta ,  according to their relat iw ~ralue. But  when 
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charges on the joint f u n d  a re  thus apportiolied, it  must be 
understood only of thobe n.llich m a y  laxfu l ly  be c l ~ a r g e d  on 
the land. A legacy to a chari ty  o r  a n  alien, cliargecl on land,  
is  r o i d  as  a charge on the  l m d ,  and  siuks fo r  the beupfit of the 
heir  or d e ~ i s e e  and inures fo r  tliat of the sol ereign, u lio tnk+ , 
by escheat. JucXso t i  I . iq l i t to t l  Lt. H u r l o ( l i ,  Anlb.. 4 b 7 ;  TT7t ( ( l l i f  

2.. R o l e ,  1 Bro.  C. P.. 60;  E'orrrtlm'n 7 % .  Golr dpy ,  3 11. & K.. 383 
Consequently the a n n u l t  to N r c .  Queliet and Mrs. Forcrtier,  
11-hich n i l l  continue d u r n ~ g  their  joint lires a l ~ d  tlicl l ife of the. 
SLWT i ~ o r . ,  a d  tha t  to  Frallciq A l u g u c t ~ ~ s  I>e la Xotlle alio, ~t 11c 
was not qualified to hold real  e.tnte : ~ t  the  death oi the testlitor. 
a r e  i n  effect exclusive cliargcs 011 the ljrrsonnlty. and tllercforc~ 
there ~ i ~ u s t  be a n  inquiry as  to tlw condition i n  that  reiperi  of 
F. A. D e  la Nothe.  B u t  the legacies, i3scept those to the :tliens, 
with tlie charges of adrliinistrcation and  the costs of tliik suit,  
a r e  to he borne r a t a b l -  by the  real  c.statc and  persolla1 estate. 
as  a charge oil the n l ~ o l c  thereof n. one fund,  and tlw 11i;litel' 
will apportion tllc bald charges :ind l c g a c i e ~  heinern the 1va1 
a n d  perso~la l  estate>, forming the ? e , ~ J u e  dt.1 i d  h~ the testator,  
i n  proportion to their r c ~ ~ p c ~ c t i r e  ralues,  fol* \\l i irh p u r l j , ~  hi' 
n i l l  take a n  account of each of the w i d  +tatcb and th(3ir re- 
s p e c t i ~ e  produce qince the testator'.: de:rtli :u1d sct a I aluc on 
each, reseraing. l i o n c ~  cr. the co~~qideru t ion  l iov the proportion 
to be borne by tllc w a l  estate -Lull1 be rai ied and to ~i110111 i t  - I d 1  
be paid. 

D WIEL, J.. d l i i (  ~ i t i i ' i ~ f ~ .  The, testator dcr i- id  tllc rcmaindor . 
of his property, consisting of real  and  p i w n a l  cstate, to the  . 
plaintiff, as hi, executor. and  trustee, to pay certain legacies and  
annuities (which a re  but  legacies),  and  some of t h e  legatees 
a re  aliens. 'I'ht>rc is no direction to the  tru-tee in  i l l ?  n i l l  to 
qeil the  land and  conrer t  i t  m t o  l ~ e r w l i a l  e.t:rtrl f o r  tht, aforc- 
said pnrpovs .  

Tlic funds a r e  therefore not miscd. but ccnsiqt of t n o  species, 
one of real a n d  the  other of personal wtate .  The  per.onal es- 
ta te  is, therefore, the p r i ~ i l a r y  and  na tura l  fmid T O  pa? 
these legacies and  annuities, and  rhc real  estate 1s hut  (434) 
rllcrrged, and only to he resol ted to 111 :lid of tlw personal 
c i ta te  x-llen tha t  hid hecomc. exliausted. E r e n  if the testator 
liad directed liis executor to sell o r  mortgage liii real estate f o r  
t h r  p a y e n t  of his  debts alld 1egacit.i. t l ~ a t  alone vould  not he 
e ~ i d e n r e  of his i i l te~i t ion tha t  the  per,o~lal cqtate should he 
exempt f rom its p r imary  liability, a11d it  \ \ o d d  a ~ n o n n t  onlv to 
a declaration tha t  the real cstate sllould bix applied to the extent 
i n  n liicll tlie personal ertatc, n h i r l i  bv law is the p r imary  fund ,  
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should be deficient for those purposes. Rhodes v. R u d y c .  1 
Sinloris, b4, 85. Williaii~s Exec'rs, 1048. I f  the testator had 
given the land in trust to pay debts and legacies by the sale of 
it, or the creating a term of years out of i t  for that  purpose, 
still the personal estate mould have to be first applied. For the 
land ~ ~ o u l d  not be directed by the court to be sold, or the term 
raised, if the personal estate could discharge the debts and lega- 
cies, as the produce of the sale of the land had not been directed 
by the mill to be converted into personal estate for those pur- 
poses. Inck iyu in  v. French, 1 Cox, 1 Anib., 3 3 ;  I / U I L C O C ~  v. 
AIBbe.y, 11 Ves., 186; Tower u. R o u w ,  18 Ves., 32. Legacies to 
aliens, charged on land, or  payable out of land, arc, roid, so f a r  
as relates to the charge on o r  interest in the land, although the 
land was directed by the will to be sold and conrerted into 
money for the special object of paying debts and legacies. Aliens 
can no more take an  interest in land, which this would be, tlian 
the land itself. F o t ~ r d ~ i r l  v. Gozcdey, 9 Cond. Chan., 95. I n  
the aforesaid case the testator directed by his will all his prop- 
erty to be sold and c o r ~ r e ~ t e d  into moncy and placed with his 
personal estate, and after charging this mixed fund with his 
debts and legacies, gare the residue to aliens resident abroad: 
I l r l d ,  that the rule which is applicable to charitable bequests 
was now applicable in respect to the alien legatees. I n  England 
an alien friend, or a charity, can take a legacy only of pure 
~)ersonal  estate. But neither of tlirm can take a legacy arising 
from the produce of land or froin any in tc~cs t  arising out of 

land. But if the fund is a mixed fund, arising from a 
- (433) direction in the mill to sell the land and inis  the produce 

of the sale of the land with the personal estate to pay 
the debts and legacies, and some of the legacies are y i ~ e n  to a 
charity or to an  alien, then a particular rule is to be f o l l o ~ x d  
as to the payment of the debts and all those legacier which are 
no1 charitablr or  alicn legacies. I t  is callcd the n ~ l c  of cqnity 
ill charitv cases. What is that  ride? Shrlford on lllortrnain 
a i d  Charities, 917, says that ~vhen  a testator dirrcts his real 
arid personal estate to bc converted into nlonev, and thr  m i m d  
f ~ m d  to be applied to certain s t n t ~ d  pu~poscs ,  and some of those 
purposes fail bp lapse or otherwisc, q u t 4 o n i  11are a r i ~ r n  whether 
the remaining purposes, which are in their nature p i . i ~ n ~ r y  
charges upon thc personal estate, are to be satisfied out of that 
clstate as f a r  as i t  will extend, in exoneration of that  portion of 
the mixed fund composed of the produce of real estate. for the 
benefit of the heir, or  whether the remaining purposes are to be 

. satisfied out of the real and personal parts of the said mixed 
fund pro ratn. That  debts and ordinary legacies are to be paid 
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out of the said mixed fund, in the proportion of the amo~ui t  of 
the real and perhonnl eatate which llaq contributed to nl:ik(> up 
the said mixed fund, is nov7 the establiqhetl rule of the Pourt  
of Egulty, and is the rule 111 c11:uit~ cases before rcfcrwd to. 
I t  is to 1jrc.1-elit tlie wliolc pcraonal fund being cxhaustcd in 
favor of the heir to the prejudice of thi. right ~vhich the charity 
or alien legatws had in thc put (I  ~ ~ e r s m a l  wt:rte to sntlsfy their 
legacieq. The twtator could not ha \ ( ,  intended that the heir 
should bc so f a r  f : ~ x  orerl as that this part of the ~iliacd fund, n hich 
was made up of pure perhonal estate. ~ h o u l d  bear the milire 
burtllcn of all the debts and all the Icgacieq, to it; cl~tlrcl eatinc- 
t i o ~ ~ .  before the other fund. made of the sales of tlic land or 
n-hich n as directed by the n ill to be con\ erted into person~l ty  
for specified objects. should bc called in to the assistmce of 
paying the debts of the testator and thc other legacie~. I t  will 
be seen that tlie testator does not mean in s l ~ h  cases to conr-ert 
his land out  and o u t  into personalty, but he illemir to 
conr-ert it to pcrwmaltv for sl)ecificd objects onl?; if,  (436) 
therefore, any of the objects fail, the heir of the testatolX 
shall hare  so much of the produce of the land by x-ay of result- 
ing trust as would hare  gone to that object had it not failed. 
Rut of a mixed fund, before lie shall hare  any of tlie money as 
land the fund shall p a r  debts and ordinary legacieq of the testa- 
tor in proportion to the respectire r-alilec of the land and per- 
sonal estate which made n p  that mixed fund. The Court can 
m-ell see that such is at least the intention of the testator. H i l l  
1 % .  ('ark. 1 T'es. & R., 174, 175 ; G T P C I ~  7 . . JacXso~l ,  .5 R u s ~ . .  38 ; 
Shelford. 103, 214. The master xalues thc respectire portions 
of the said fund. and after debts and ordinar>- lepacics arc 1mid 
out of it p , o  m t a  the heir v i l l  take the reqidue arising from the 
land. and the charity legatee, alien or nest of kin, will take tlie 
rccidue arising from that portion of the said mixed fi111d nhich 
was raised out of the perconal estate. Clrr t i s  7 % .  T f o l t o n  11 T'es., 
487; X o g q  7,. H o t l g ~ s ,  1 Cox, 9 : F o ~ r r i l r i n  1 % .  (;OH dc11 9 Cond. 
Eng. C'. C., 9 5 ;  R o b ~ r t c  1 % .  IrlxlX.ctz 1 Rnss. & X., ;,71: Dt~nh 1 % .  

F c n n c r .  13 Eng. Cond. C., 170; Crocl i r  I . .  I l Iayor  o f  Lii i ~ v p o o l ,  
1 Russ. S- ]I., 761; Shelforcl. 23$.  -1 dircctiou by :I twintor 
that his land shall be sold and the producc conwrtecl into p ~ r -  
sonal estate for a pa r t i cu la~  object, or out and out. is consid- 
ered in a court of equity as done: ~ r l l a t  iq ordered to bc done is 
i n  equit? considered as done. The onlj- qlwtion that cmne up 
for the decision of the Court in the t ~ o  caseq of Rent h 7 % .  E i l e s ,  
4 Nadd., 187. and C o l r  ?>. T u r n e r ,  4 Rusq.. 376, mi. nhether 
by the words of the will there stated the rcal d a t e  nns  eren 
c h a r g e d .  by in~plication, ~ r i t h  the paynzent of legacies. The 

27-21 . w 1  )- 
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questioi~ as to the rate of contribution from two parts of one 
mixed fund was not in issue in either of the said t n o  cases. 
Therefore ailv words which fell from the Court ill those cases 
as to what was incant by a mixed fund are not to be regarded 
when l \e are really speaking as to what is to bc considered 
a mixed f u d ,  within the rule of contribution from such a 
f u ~ i d  ill cllarity cases. Sllelford, wlio has receutly written a 

treatise on nzortinain a i d  charities, has not referred us 
(43'7) to a single case where the rule in cases of charities has 

ever been applied, except wlierc tlir land xiis directed by 
the will to be sold and conrerted. 1 admit that it is said to be 
a question of intention of thcl tcstaior whether tlie mixed fund 
was to contribute 2 x 0  ia ta  or not. But it seems to me that  a 
mere charge on land, in aid of the personal estate in the pay- 
ment of debts and legacies, is not a mixed fund a t  all, so as to 
call for  an  inquiry by the Couri as to what was the intention 
of the testator. The intention o ~ i  the part  of the testator must 
be so expressed in the will as to conrince a judicial nlind that 
the fund then created was liicallt to  pay the legacies p7o ruta. 
I n  the case before us that  intcation cannot be looked for in that 
manner, as it seems to me. I ail1 tlierefore of the opinion that  
as the lands in the halids of the trusier are not directed by thc 
testator in his will to be sold and converted, they are only 
c h a ~ , y ~ d  i n  aid of the personal estate to pay t h ~  North Carolina 
legacies, and that the lands are not to b t  considered as even 
c h w y e d ,  in aid of the personal estate, to pay the legacies of the 
alien legatees, as aliens are not permittcd to take legacies made 
UP of tlie produce of lands in any manner. 

Decree according to tlle opinion of the majority of the Court. 
PEE CCRIAM. 

THIS was an aplwal bv tlie defendant Outland fro111 a decision 
of his Honor, Prarson,  J., at  Spring Term, 1843, of NORTHAMP- 

322 
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TO\ Court of Equity, disallo~iing a liiotion made by the defelicl- 
ants or1 t h e i ~  alisnerv coming ill for :I dis.olution of the injulrv- 
tiou n h i d  had been obtained 111 this car(.. Tlw bill Tvas filcd 
to rnjoin tlw d e f e ~ d a n t  Outland fro111 collecting :t judgmwt ill 
Sorthampton Superior ('ourt of La\\ for about S139, u11ic.h liad 
been ob~allicd b!- the defclic1:uit Outland ag:aili-t thc ~ ) r c w n t  
p1:rilitifY. Tlic allepntioun of the hill vcre briefly the-c. 

On 30 Xay ,  1542, Outland :ln-iglled the judpii(j11t I(, i l i ~  (I('- 
fcndant Gilea Fntrc~ll, in lmrr p n p l e i ~ t  for a nee1 o the11 c. 1111 c\ c ~ l  
by liim to Outlalld. The ~~c lg lo  had been lire\ iously il.1 " ( ~ 1  (111 

by 7 irtne of exccutiolis issued hy n justice of the p ( ~ t ( ~ ~  nq:llll.t 
the goods of Giles Eutrcll a d  tlie other defend:nit. Smrdcrs Fn- 
trell, n h o  nab s u ~ e t y  for the debts, and this n a s  co:lili~unic:lted 
at the time of the >ale by G i l v  F. to Outland, bc tnwn whom it 
~ w s  agleed that snld Giles shonld collect the clcbt from IIenett  
and therenit11 lJay the executions levied or1 the lregroc .;. 1n~tc:ld 
of doing so, thc s : d  Gilcs in a fen- dn! a 3i.iped ro Sander- 
Fntrell :lie jcdgnlent againqt Henett ,  in lmyilcwr of a 
debt to Sanders, and he also executed n deed of trusi of ( 4 2 9 )  
all hi\ otlier property to one Poncll  for tlte 1111rl)o" of 
serurii~g other sunis ~ h i c h  he oil-ed Sanders. r i ~ d c r  that  clced 
the 1)rol)crty llaa been sold for less than the debt nlcntionccl in 
the deed, slid Giles Futrell is insolrent. On Junc.  184.7, tlie 
con~tahlc was about 4 z i n g  the nepro and offcnng hi111 for qalc 
undcr the exccutio113 bt,fore levicd on hinl, and 1x1 ordilr to prc- 
\ellt it Outla~ld nns obliged to pay the debt.; dnc 011 the cxecu- 
tions, \11iich :imounted to $210. 011 the first of 0ctohr.r fol- 
loniltg. ETenett ,)aid the judgalcnt againqt him to Sairderi Fu- 
trell and took hi< rereipt. Subsequently tlierc.to Outl:i~lcl ined 
out a ~ o t h e r  exwution 011 the judgincnt 111 his 11:1111e nnd delix- 
ered it to t l ~ e  sheriff'. 11 itli directio~l.; to 1c.x T the liioliey and pay 
it to him, and nhcn i11fornic.d by the plailitiff ins the hill qtatrs) 
that he had paid the debt to S:tnderq F~ i t r r l l ,  and ivquc.;ted 
to recall the last execution and ac~k~lo~rlcclge s:itisf:lctioi~ of tlie 
judgment, he insisted that as he had not got a clear title to tlic 
d a r e  the said Giles mcl Sanders nerc  not entitlcrl to the judc- 
mcnt, but that it belonged to liinl. Tlic plnintifl' tlien filcd hi* 
bill, it1 Xarc.11, I b 4 3 ,  ~ ~ g n i ~ r - t  Outlalid. aild Gilc- :111il Sander- 
Futrell, praring to be re l ie~~ed in thi. ~~reliiises :n~cl. 111 thc ltlcun- 
time, for a11 in jnnc t io~~ .  

The ansner of Ontlalrd a d ~ ~ l i t .  the niatcri,~l q t : ~ t e i ~ ~ ~ ~ r t q  of tlio 
bill. But it iq thert>in alleged tllat on the d a r  of tl~c 1)nrclla-(A 
of tlic ~ iccro  thiq de f~nchn t  i111d G i h  F ~ ~ t r e l l  111fori~~ed Sanders 
Fntrrll of thc tcrini of the ei~lltrai't, :itld th(l h t t e r  f d l r  aq- 

S P I I T P C ~  thcrcto, nlld p(~rfectlv mlilcr~tood tlizt, :lccordiilg to  the 
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agreement, the nzoneg due on the judgment against the plaintiff 
was to be applied towards discharging the encumbrance of the 
exrcutions on the ncgro. This answer further statcs that  on 30 
June,  he (Outland) heard that Giles was about to execute the 
deed of trust for the security of Sanders. and irlauired of the lat- 
ter as to thr truth thereof, and expressed his anxiety that, for his 
safety. the executions against the nezro should be satisfied or the " u 

debt secured, and received for answer from Sanders that he (Out- 
land) might make himself easy, as there mas enough of 

(440) Giles Futrell's property to pay all his debts, and that he 
(Sanders) would discharge the executions so that Out- 

land should lose nothing by his purchase; and, again, that after 
the execution of the deed, when Outland expressed his uneasiness 
to said Sanders, the latter showed him the assignment to himself 
of the judgment against the plaintiff, and said that  he (Out- 
land) was in no danger, and repeated his previous proinisrs to 
take the debts on himself. That  the sale under the deed of trust 
took place in the summPr of 1842, and Sanders became the pur- 
cliaser a t  \-pry lo\v prices, as he (Outland) c o n s i d e ~ d  himself 
secure by the engageiiicnts of Sanders and did not bid for the 
property; and that then Sanders Futrell refused40 reimburse to 
him the money hc had paid on the executions. The  answer then 
states that  this defendant (Outland),  upor1 finding himself thus 
dcceiwd, directed the sheriff to lery the debt from the plaintiff 
and pay the nloney to h im (Outland),  and that  after he had 
given those directions, and after the sheriff had informed the 
plaintiff of them, he (the plaintiff) paid the money to Sanders 
Futrell, who gave to the plaintiff a receipt and a bond of indeni- 
nity for making such payrrler~t, 2nd also gave the sheriff an 
indemnity for not levying the money on th? execution then in 
his hands, and r e t u r r h g  nu110 boiau. The ansver then admits 
tha t  Outland from the next term sued out an  ctlias f i .  f a . ,  on 
which the sheriff lvas about acting for his benefit when the 
plaintiff filed his bill, and the defendant insists that  the plain- 
tiff paid the money to Sanders Futrcll collusively, and that  by 
rcason of the indemnity to the plaintiff and the agreements be- 
tween him and Sanders Futrell this is, in cfiect, the suit of the 
latter, and, therefore, that  there is the same equity against both 
of those persons. Each of the Futrells put in an  answer, but as 
they are in nowise material to the present question between the 
other parties, i t  is unnecessary to notice them. 

Rrngg for  lai in tiff. 
R. F. Moore for defendant. 
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RCFFIS, C. J. The Court is of opinion that the disso- (441) 
lution of the illjunction was properly refused. The 
equity of the plaintiff is founded on the assignment of the judg- 
ment and payment by him in conhrnli ty thereto. Those facts 
are admitted in  the answer. But it seeks to avoid their effect 
by setting u p  a distinct equity of this defendant against the 
other defendants upon certain trailsactioils be tmen theill not 
apparent upon the assignimnt. I f  the matter of ex-idence be 
11-ell founded in  law, vet the injunction must s t a d  lmtil the 
truth of the facts be established on the hearing. Eor this reazoll 
alone the motion to dissolve might h a w  been properly overruled. 
Lixdsccy T .  Etlzeiidge, 21 S. C., 36. But even if the answer be 
received as truc th rough~u t ,  there -xis  n o  crror i:l the ordcr. a ?  
i t  seems to us. Outland has much cause of comulaint aeainqt 

L. 

the other defendants, and has, doubtless, a redress against tlleul. 
Still,  i t  might be questioned whether he could treat his assign- 
ment as null as against them while he continued to hold the 
s l a w  for  which the judgnent was in part  the consideration. 

But, without considering that point, he inisconceiwd his rights, 
we think, in assu~ning, as against the present plaintiff, to be tllcl 
absolute owner of the judginent after haring asiigned it, and 
complicating the plaintiff ~ v i t h  the other defendants, so as, i n  
effect, to render him responsible for their acts or on their p r o m  
ises. By the assigilment the plaintiff at law became a trustee 
for the assigner. But he was not an ordinary trustee, for thc 
assignee xvas not only the real onner of the debt, but also had 
an  authority to receive p a p e n t .  The aasigt~or is a trustec 
in  the sense that  he is the legal onlier, and that the assignee 
shall have the right to use his n h z c  to enforce p a p e n t ,  but not 
in the sense of its being his duty or his right to reeelre the 
money and account for it to the assignee as c t ~ s t u i  ( / l ie t rust .  
By tolerating the assignnlerlt of a judgment m d  obliging the 
debtor to pay the assignre, as the creditor, equity must needs 
protect the debtor in inaking the p a p c a t .  I t  is true the debtor 
is not charged with k n o ~ ~ l r d g e  of the assignnierlt of a d e i ~ ~ a n d  
that  is not negotiable, and, therefore, hc nlnv riglltfully 
pay his original creditor, uritil he knox-s that anotlwr (442) 
person has become his creditor. I t  is obrious that good 
fai th to the debtor and ordinary diligeim ill attcntlil~g to hi.: 
own security forbid the aqsigncc from trust i t~p to ~~u i i io i  or other 
indirect method for conr cjying to the debtor i i~forul : r t io~~ of t h ~  
assignment, and rrquire him to g i ~ e ,  as from llil~lsclf, dirwt and 
precise notice of the aqsignn~cl~t. and that the paymctit ~nll.:t h 
made to him. After uuch notice the debtor is to look to t l ~ c  



IN THE SUPREME COURT. r37 

assignee as his creditor, to whorn the law expects and encourages 
him to make payment. By a parity of reasoning the assignor, 
if he claini any interest in the judgment against his a~sigmnent,  
must give to the debtor a notice as distinct and particular. I t  
cannot be sufficient in such cases that solnethirig reached the 
debtor's ears which might hare  put him on inquiry, according to 
the rule respecting a pnrchaser from one affected bv a trust. 
I n  that case cacccct evnptor is the rule, as he ought not to lay out 
his money where there is a ground to doubt the title and hc may 
secure himself by corenants. But a debtor may be compelled 
to lpy ,  and therefore may ~o lun ta r i ly  pay, his creditor, until 
plainly informed that the debt belongs to another. I f  in ally 
case the assignor can annul the operation of his assignment as 
an  authority to the debtor to pay the debt to the sssigiire-a 
point not now necessary to decide-yet m7e think that  it can only 
be upon distillet l)ersonal notice f r o n ~  the assignor to the debtor 
that the former looks to the latter for the moiiey. I t  is bad 
fai th tolvards the debtor to lcare 11im in doubt to ~17honl he is to 
make p a y u ~ m t .  Even 1my111t~ui to ail ordiilary attorney is p o d  
until certain information of the revocation of the authority be 
co~nmurlicated to the debtor I)y the principal of the at tori~ry.  
%Inch more must fll:rt hold n h r ~ r  the power to receirr is ill tilt 
form of 711 assigll~liei~t, and is apparently irrevocable. For the 
n a n t  of s ~ h  a iiotice to tlir prcsent plaintiff by or from Out- 
land, u e  think lie cmlnot ilnpeacl~ the payment made by the 
plnii~tiff, but ~ l ~ u s t  look to the other party to whom the plaintiff 
1)aid the money. Tt i~ true, as was said at the bar, the plaintiff 

might ha\ P 111ade pay~ncnt to the sheriff and left the other 
(4431 nnrtics to C O I I ~ C ' I I ~  for the moncv. Bu t  we do not think 

1 ,  

that raries the rule, TI hich is appiicable alike to the assign- 
i n m t  of all securities that are not ncgotiablr. Tllc question is, 
who is the owner ill equity, for in e w r v  case, >re suppose, a 
debtor m a r  pay the creditor without conip~dsior~ by suit or me- 
cution, nlwther the dcbt bc, due on not<., bond or judqlnent. 

The Court is likewise of opinion that  the plaintiff lost none 
of his rights by taking an i ~ ~ d e m n i t ~  from Sanders Futrell for 
making payment to him. Tt mas but a reasonable precaution 
against possible loss by a defect in thc assignment, or  by the 
expenses of litigation, in ~irllich he might be inrolred ill the 
premises. The plaintiff has none of thc funds of Futrell in his 
hands out of which Outland can ask to be satisfied, but only a 
cornlant of indemnity against the consequences of paying his 
own money to the assignee of the judqmcnt. This snit is, there- 
fore, the plaintiff's 0 ~ 7 1 1 ,  and for his benefit solelv, and it in 
no~rise affects Outland's claim or redress against both or either 
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of the Futrells in anotller proceeding. Fo r  these reasorir our 
opinion is that there is rio error in the interlocutory order, 
which must be certified accordingly to the Court of Equity. 

The defendant Outland m~is t  p:~y the plailltiff'~ C O S ~  in this 
Court. 

PER CI RIAX. Ordered accordinglp. 

T H I ~  case Tva. rcillo\ ed from the Court of Equity of T.\I;E, 
at Spring Term, l ' i l S ,  to thi. Court for hearing. I t  mas an 
information filed 1,- the ,2ttorncJ--(>e~~eral in bcllalf of the Stotc, 
in pursuallce of ali act passed ill lS37,  against the Cape Fcar 
Savigation Coiilpany. 

The fact?. a s  disclosed by the pl(1adings. the  proof% and the 
admissions of the parties, are set forth in the opinion cleliwred 
in this Court. 

RTFFIS, C .  J. By qc~era l  acts of the General *l~se111- (445) 
blg, prior to 1S23, the ('ape Fear Narigation Con~p:zn,~ 

327 
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was incorporated for tlie purpose of improving tlie ilavigation 
of the Cape Fear  Kirer. Its capital stock was created by sub- 
scriptions by the State and iridiriduals, and was divided into 
shares of $100 each, and the capital had been subscribed and all 
expended in works on the river, which, though they had i n -  
prox-ed the rial-igation to a considerable extent, get left i t  imper- 
fect i l ~  niaily places, so much so that  the tolls paid but snlall 
dividerids to the stockholders. and the d u e  of the stock in the 
market fell one-half or more. I n  that  state of thiiigs the coni- 
pany applied to the Legislature for assistance by a fnrther ad- 
vance of money, to be applied to the inlprorenlent of the naviga- 
tion, and thereupon the act of 1823, 2 Xer. St., 2'76, mas passed. 
That  act directs that for the purpose of completing the naviga- 
tion of the river Cape Fear  from the town of Wil~nington up- 
wards, the president and directors of the Board of Internal  
Improreme~its  should, on behalf of the State, subscribe to the 
stock of this company the sum of $25,000, to be paid in install- 
ments, not exceeding $10,000 in any one year, w t  of the fund 
set apart  for internal i n~p~oremen t s .  But the subscription was 
to be made on certain conditions, as fo l lo~m:  First, that  before 
it should be made the stockholders should, within a certain time, 
give t l~e i r  assent to a reduction of the capital stock from its 
nomilla1 ariiount of $100 to the share to a sun1 to be fixed by 
them, not exceeding $50 to the share. Second, that  the stock 
which the State then owned in the company should be reduced 
in the proportion of the stock of i~ldividuals;  that the property 
then belonging to tlie company and the subscription thereby 
authorized should, respectirely, constitute parts of the capital 
stock of the company, and the State should hare  and o\vn as 
many shares as the subscription there authorized should amount 
to, according to such reduced capital. Third, that  tlic president 
and directors of the compan;a sho~ild co~lscnt in writing that  the 
Board of Tntcrnal In ipro~ementsshonld  hare  t h ~  sole and cxc111- 

sire direction of the op(~ratioi1 of the norks, the making 
(446) of coiltracts for the same, and all tlw i ~ ~ l p r o w ~ n e n t s  to be 

made 011 the river. Then are added t l i ~ s c ~  words: "The 
inlproremcrits in the navigation sliall coiimerlce at Tfiilmirigton 
and regularlv proceed up thc r i rcr  as f a r  as the capital stock 
of the c o n i p n r  sliall admit." Tn March. 1824, the stockholders 
assented to the act, and sunk the stock on(,-lialf bv r c d u G y  the 
sharp of stock from $100 to $50, and the presitlent ,?lid directors 
garc tlicir conse~lt in  vri t ing,  as required in the art. Thereupon 
the Board of In ter11~1 Tmpro~  enlmts subscribed, on behalf of 
the State, for  fire hundred shares of thc reduccd stock, amoimt- 
ing in value to $25,000, and proceeded soon afterwards to expend 
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for work on the r i ~  er betneen Williiington and Faretterille tlic, 
sum of $12,143.13, to n hich expenditures no ohjrction is raised 
bv the president and director< of the narigation rompan>- 
When tlie subscription n as ~llacle no certificate of stock n a, 
issued to the State nor anr- c x  idence given of the stock to n hich 
tlie State became cntitled t1iereb~-, except the books of the coi~i- 
pan>- themsclrcs. Bni for smle years the State waq treated n- 
a corporation in the prcmi.cs. and dil-idends declnwd and paid 
into the Public T r e a s u r ~ ~  as upon tlie f i ~ c  hnndrcd share3 of 
stock thus subscribed. At the passing of tlie nct of IS23 thc 
Board of Internal  Iniprownieilts was organized under tlie act 
of 1819. ch. 2, and col~.;iqted of tlie Gorernor, as president P I  

o$r io, and s is  commissiollcrs to be chosen annuallr hv tlie T q i s -  
lature, one from each of the tlicii judicial circuits. It  as coa- 
stituted a corporation for the purpoqe of p r e ~ e r ~ i n g  and imprn~-- 
ing the fund for internal iniprownie~it therebr crcated. and dis- 
bursing such portions thereof as the Legislature inight from 
time to time direct to be applied to any such pnrpo-t3. and lixd 
authority to appoint a principal and assistant c~ipineers, as. In 
their opinion, the public .errice niight require, n ho qhonld dirwt 
and superintend all the imblic works ~vhich  the , \ ~ ~ e m h l y  had or 
should authorize. and diould rewire  such compen~ation as the 
board niiqht all on^, to be paid out of the revcnuc of the fund for 
internal im~,rovc~nrnts nhen adequate thereto. Tn 1931, 
by an act, chapter 21, it waq prorided that thereafter the (447) 
said board and corporation should consist of the Goy- 
ernor for the time being, the Public Treasurw, a n d  one other 
person to be chosen annuallp hv tlie h q i s l a t i ~ r c .  and this la+ 
named person, ~ s h o m  the act call. superintendent, n m  required 
to investigate the condition of all the incorporated n n r i ~ a t i o n  
companies, and the liabilita to thc State of each, irl 17-hich the 
State nTas a stockholrler. and the board nRs to represent the 
State at meeting. of the stockholders in all such comlianies. 

I n  1831, the rwidue of tllc State's said subscription, naniclr. 
thc sum of $12.FiT,Ci.Si', ~ i o t  harine. been espended or called for 
by the cornlpnr. remained in TLP Pnhlic T r e a q u r ~ ~ .  I n  l p d ,  
1833. the preilidcnt and clircctor* of t21r nar-iq:~tion colnpanv 
communicated to the Board of Internal  Tniprorcmcnts a rcqolu- 
tion passed by tllcm. thz~t, in tlicir opinion, tlic il~tcreqt of the 
ronll7any rcquircd that the r e s i d ~ i ~  of that fund ~110111d be ex- 
pended on the r i ~ e r .  hrlon. Fnyet tedle ,  nnd requcxtcd thr  at- 
tendance of t h ~  ~uper in te~idcnt  at t l i ~  nrxt gener:~l i l i~e t ina  of 
the stockholdcrq oil tlie first of June  folloning, and pointed out 
certain inzproremelit< below F a w t t e d r  71-hich thex- desired to 
be made, and reqnestcd thnt one A. G. Kcen, nlio had been i n  

U.?r, . ,- 
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the service of the company, should be employed to direct and 
carry then1 on, as he was an energetic man and a good practical 
engineer. The Board of rntemal Improvements accordingly 
employed Mr. Keen as engineer to conduct the works. But  
being of opinion that a competent navigation had been made be- 
tween Wilrnington and Fayetteville, and that  the interest of the 
conipany and the State required that the remaining fund should 
be laid out i n  works above Fayetteville, or such part  of it as 
might be necessary to effect certain improvements upon that  
part  of the rirer, the board did not accord with the resolution of 
the president and directors, that the money ought to be spent 
below, but undertook and carried on the works above Favrtte- 
rille, and expended in that manner, as is alleged, the residue of 
the State's subscription. I n  1833 the board reildered to the 
company an  account of those expenditures, to part  whereof, viz., 

the sum of $1,375.53, the company objected, because it 
(448) was the salary of Keen and another engineer, which i t  

was il~sisted was a charge that  ought not to be thrown on 
the rolripany, but sllould be defrayed by the State. The pnint 
of difference not being adjusted betwcm the Board of Internal 
Improvcmei~ts and the company, thc latter withheld the divi- 
drnds on thc stock of the Statc for the purpose of lilaliing that 
sum of $1,375.53 whole to the company, and in 1837 the Legisla- 
ture gave directions to thc Attorney-Gencral to file an informa- 
tion against the company for settling the question. A2ccordingl;y 
the present infornlation mas filed, in nhich the various acts of 
incorporation and others amending them a r r  set forth, and par- 
ticularly that of 1823, and also the several proceedings had 
under the same, as hereinbefore stated, and i t  prays that the 
State may be declared to be a stockholder in the premisrs to the 
extent of fire hundred shares for the said subscription of $23,000, 
as from the day the same was made, and that  a certificate or 
;>roper evidence of stock may be issued to her therefor, and that  
t h r  diridrnds declared to her, and not paid to h ~ r ,  or that ought 
to have been declared, in respect to the said stock, and have not 
been, but h a w  bcen withheld, be paid to the State by the said 
company. The answer of the companv admits that  the certifi- 
cate and dividends were withheld as a l l ~ g r d  in the information, 
upon the ground that the sum of $1,375.53 for salaries to cngi- 
neers ought not to be charged to the company, and i t  insists still 
upon that objection. And, besides, while i t  admits that  a t  that  
time no other objection was made to those expenditures, and 
that  the company offered to settle the accounts as stated by the 
Board of Internal Improvements, if the State would pay that  
sum of $1,375.53 out of her own funds, yet the answer now 
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insists fu r ther  tliat the whole expenditure ahore Fayctterille na. 
improper  arid ulilawful and  not binding on the conip:rny, and  
therefore ought not to be charged or allowed against the conl- 
pa11,~'. I t  states t h a t  tlie offer to settle on the par t  of tlic coiii- 
pany  was  made  both 111 igi~orailce of its rights and h~ n a y  of 
comprolilise, and ,  t h e f o r e ,  ought not to conclude tlic 
c o n l p a ~ ~ y ,  unless i n  fact  and  law tliat he the proper lilotle (-149) 
of settleiiient. T h a t  the rliargcs were proper, that  an- 
swer states, the  comlmly  caiinot admit ,  because the detailed 
accounts a i d  the  r o n c l i ~ r a  f o r  the suliis stated to  h a w  heel1 paid 
a re  i n  the l)ossession of the Board of I n t e n i a l  Ttliproreil~eiit; 
and  h a r e  not been aecess~ble to the  compalv 's  officers. B u t  if 
those payi ients  were actually made, the a n s x e r  states they ought 
not to  be allowed i n  payment of the State's stock, f o r  the  several 
reasons fol loving : T h a t  i t  v a r  greatly to the advantage of the  
conipan,v t h a t  tlic l o v e r  portion of tlie r i ~  er,  bet~veen J T i l n ~ i ~ ~ g -  
ton a n d  Fayetterille.  should be i m p r o ~  ed, so a3 to 1ia\tJ s n ~  easy 
and  safe rial igation throughout the w a r ,  and th:lt unt i l  tliat 
mas effected none of the  fmids of the companr- shoulrl h a r e  h r m  
diverted thcrcfroni or la id out about F a w t t e r i l l c :  that  tlic act 
of 1833 stipulate.. alld it  Tras o w  of' the terinq on wl1ic.11 tlir, 
act r a s  accepted by  the coilil)alir, that  the rial iqatiou iliould lie 
completed f r o m  TT'ilmillgton u p n a r d i .  b ~ -  eoiilli lpnci~~e tlic im- 
pro1 emcnts a t  T i l m i n g t o n ,  aud  regularlv p r o w d i n g  u p  tlic 
r i re r ,  as  f a r  ab the ~ ~ p l t : 1 1  n o d d  a d m i t ;  that  rhc i i n ~ i ~ a t i o u  
betx-cell J\Ymingtoli and Fayet ter l l lc  n as 1101 couipl&d, but 
riliqht in i l l a n  l~lacch ha7 t l  l j c ~ i i  T-ct f l ~ r t l l e r  i ~ ~ ~ p r o r e d .  and  tha t  
the n-hole suln of k25.000 i ~ ~ i n l i t  judiciouslv ha1 c 11~1l cx1)eiided 
below, and tliat tliereforr iionc of it  ;!iould h a w  hrcn :~xpended 
ahore F a ~ e t t e l  ille : that  111 I S23 t1ier.e n ere co~ilpc~tcnt c.1iqi11rc.r~ 
appointed b\- tlle Board of Inter l la l  I ~ i ~ p r o r e ~ ~ i e ~ i t ~  :rlrd in  the 
public serrice TTEIOSC d u t r  i t  n as to s l ~ l ) c r . i n t c ~ ~ d  t l i ev  iinprox c- 
merits, and  upon nl~osc'  :rpwicy a n d  as . i~tat~ce.  ill adxi\ilicl., la-- 
inq out and dircc'tiiig t h  operations on tllr r i \ c r ,  the, company 
relied, ~v11n1 it  aqrcrd that  tlie Board of I n t ~ r 1 1 a 1  1111prox cnl(~iits 
should l i a r r  the cwlus i re  directloll of the work.: tha t  beforc 
1831 the public engllieers had bee11 diwlinrrcd and tiic board 
had  n o  slrillful a 4 s t a n t .  a l ~ d  it1 the operation, of 193.3, ahorc 
Fayetterillc,  tha t  the hoard dihrcgardcd the plani  and recolil- 
nleiidatio~ls nl i ich had  been propowil bv a n  ahlc c i ~  il  engineer, 
and  enlploved as  their  agent A. G. K c c ~ i ,  n h o  \$-as a11 mi l l -  
s t ructrd and  unpracticed engineer, and.espcndrd the large 
sumr beforc nientioncd without effecting a n r  useful end, (430) 
and  to tlic i n j u r v  of n o r k s  preriously erected; and,  finnllu. 
tha t  against the expeilditureq a b o ~ e  Fayetteville f o r  ally pur-  
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pose, and especially against those actually made, and against 
the employment of Keen as agent, the president and directors 
contended and protested before the expenditures were incurred. 
The answer further insists that the State's subscription r a s  pay- 
able within two and a half years after it m7as made, and that 
for such parts as were not thus paid interest may be charged 
as a just set-off against the dividends claimed. As the amount 
of expenditures abore Fayetteville, though not denied, are not 
admitted in the answer, the cause necessarily goes before the 
master for an inquiry on that head. But as there can be hardly 
a doubt that the accounts rendered by this public board were 
right, so far as to be founded on actual expenditures, and the 
navigation company is not disposed to contest that point, the 
cause has been argued on the latter points with the view of 
obtaining instructions to the master as to the principles of taking 
the accounts, or probably to enable the officers of the State and 
company to terminate the controversy without going before the 
master. I n  the argument those questions aboae were discussed 
which are raised in the answer, and upon each of them the 
opinion of the Courl; is in favor of the State. 

Upon the original matter of difference, that is to say, to which 
of the parties the salaries of engineers and agents, employed in 
laying out or conducting the works, should be charged, the Court 
entertains no doubt. Like every other disbursement out of the 
subscription of $25,000 before the money was actually paid into 
the treasury of the company, it was, in the first instance, to be 
defrayed by the State, and then allowed as a credit in account 
with the company in part payment of the subscription. 

The argument for the defendant, indeed, was not placed on 
any express provision of the act of 1823. But inasmuch as that 
act puts the work under the direction of the Board of Internal 
Improvements, and inasmuch as the act of 1819 gives the board 

the power of appointing engineers, whose duty it was to 
(451) superintend all the public works, and inasmuch as the 

compensation of those persons was to be paid out of a 
public fund, it was inferred that engineers employed by the 
board npon this work were to be paid out of that fund also. 
But the Court cannot yield to that interpretation of e i t h ~ r  of 
those acts. By the act of 1819 the Legislature did not mean to 
provide an engineer for erery navigation, canal, or turnpike 
company, and relieve them from all or any expense in procuring 
the services of snrh a person. The language of the act limits 
its operations to public works, that is, to such as had heen or 
might be authorized by the Legislaturr for and on account of the 
State. We know that about that period many experimental sur- 
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T eys were directed, so illany and so es tens i~  e as to occupy the 
engineers employed for a long time. TT'e beliew it true that, at 
the solicitations of companies and of their resl>c&re local erigi- 
neers, the Board of Ilitcrnal Improrerile~lts often sent their 
engineers to ~ i e n  or rexien particular norks or parts of ~ v o r k ~ .  
But the State's engineer acted in such caheq 0111:- as :I consulting 
engineer and for the greatc3r satisfaction of thc conlpaliy and its 
immediate officers, and vitllout authority to direct or control. 
And TTe believe, too, that  those services nere  gratuitously ren- 
dered or not, according to the importance attarllcd to the n ork 
by the board, as one of public utility, and, if not gratuitous. they 
lT7ere coriipensated as might be stipulated in cac l~  case betveeii 
the company and the board. I t  certainly n a s  rimer thou&t 
that the public had undertaliell to superintend all tlie enterprises 
of the numerous companic:, formed to effect some norli of this 
character. Each company n a s  left to its ov11 di r~ct ion ,  and to 
select engineers and agents for itself. and to choose betnecXn tlieir 
plans, and they cannot, therefore, lay to thc State the failure of 
their undertakings. The salary of the engineers employed in 
the case before us is as proper a charge against tlie colnpanr as 
the wages of any hireling or day laborers employed under Iiim. 

Upon the next point n e  do not stop to inquirc into tllc purpose 
or conditions of the offer of the company to allow all tlic 
expenditures, except the engineer's salary. as conclud~ng (452) 
the company. brcausc, in the opinion of the Pourt ,  tlic 
objections to the expenditures are nntcriable, and the Statc is 
entitled to credit for tlieni, such as niay appear to hare heen 
made, independent of any such consent of the colnpany. The 
franchise iq granted to the company for the whole r iwr .  to its 
source, and the grant must be taken to I i a ~ e  heen founded i11,on 
conqiderations of general utility as ncll  :t.; the emollmzent of the 
prirate adrenturers. I t  is obvious that the public i~~ te req t  ~ n i l ~ t  
be promoted bv making a rial-igation :r.; high n p  the r irer  as 
possible, at least as liiqll as n o d d .  u lml  tlic nllole rir cr, rcturn 
toll4 that n-ould adequately remunerate f o r  t l ip  out la^. ,111d i t  
is also obvio~is that there might he a difference of o p i ~ ~ i o n ,  prob- 
ably fonnclcd on a difference of intereqts. hctncen the conilrni- 
nity and thc stockholders as to the point up the r ircr  to n l ~ i c h  
the in~prox crnents should b.c carried, inas~i~ucl l  a? the difficnltlcs 
of the i m p r o ~  ements increaic and the profits to he clcrircd f~ om 
those particular i n~pro~en ien t s  decrease with the ascent np the 
stream. Indeed, as narks of this character arc pcnrml1~- of 
~ e c u l i a r  interest to persons residinq on the r~rojectecl line of 
narigation, the stock is often taken for the most part by those 
who are thus interested, anlong ~ h o m  there niay be :I similar 

3.33 



IS T H E  S U P R E N E  COURT. [3 7 

contrariety of riews, or their interests may lie higher or lower 
on the stream. Wllen, therefore, in this case, there were n~orks, 
taking Fayetterille as the mean point, above and below, in an 
u~ifinished condition after the expcnditurc of a largr capital, and 
application mas made to the Legislature to e~mble the company 
to complete those works by the furtliclr subscription of capital, 
it cannot snrprisr. if tliat body should take the occasion to pro- 
mot<. that interest ~vhicli is peculiarly public, as f a r  as might be 
coiilpatible with justice to tlie p i r a t e  stockl-iolders, and to pro- 
r ide as far  as possible against the wastr of the fim(1s either by 
cxtravaganccl of expenditure or losses through ur~dtrtakings in- 
judiciously begun without funds for their co~~iplc t ion;  and to 
those cnds should consent to subscribe, only on conditiou, that  

the rnoiiey should be laid out, either in a manner specially 
(453) set forth in the act or  generally under the directions of 

tlie Legislature or other agents of the State. Such appear 
to have been the niotires for the act of 1823, and such, it seems 
to us, arc its provisions. BY it the sole and csclusive direction 
as to the i inpro~ements to b; made and the coiltracts for  affect- 
ing the111 is conferred on the Board of Internal  I~nproreinents, 
and tliat inerely by force of tllc mactiiig words; but to render i t  
yet more exclusive of the interference of the officers of the con- 
pang the latter are required to renounce in writing any powers 
u1m11 t l l o s~  l)oints. But it is said tliat thc act itself collfiries thc 
board to a particular method of working, by requiring the ini- 
proren~ents to cotirwlentc at  Wilniington and ~ e g d t r d ~ j  proceed 
u p  t h e  T ~ L , ( J ~ ,  aud that no ilionep ought to be laid out abore until 
the parigation be c o m p l e t r d  hclo1~7; and that here thc river is 
yet susceptible of irnprorn~ient  below Fayetteville. I f  the act 
ga l e  any specifications of thc iniprovei~ients which the Legisla- 
turc col~teniplatcd as coinpleting thc ~iarigation,  if i t  referred to 
a11y surveys or pliins as guides to the board to ml~icll the execu- 
tion was confided, wtx sl~ould hold that  a departure therefrom 
was illjurious to the company. But there are ~ i o  such specifica- 
tions or references, but only a general direct iol t  that  the board 
should begin a t  Wihnington. I t  is, ~iecessarily, then, left to the 
judgment and discretion of the board what iniprorcments were 
necessary a t  the different points below and to what extent they 
must be carried to be complete before thc field of operation rrboce 
was entered  up^. I t  mas considered safe to leave this discre- 
tion to the board. I t  must necessarily reside sonic~vhere. I t  
had before becn in the officers of the company, under the super- 
 isi ion of the stoclrliolders, but had been trailsferred by them to 
the agents of the State. I t  is absurd to understand that  the 
works were to be completed below in the sense that  they should 
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be p e r f e d  before there sliould be a n y  proprcqs u p  the, r i w r .  11-r 
understand t h e  proriaion a- direr tory to the Imard to fi~liqli what 
i t  ~iiiglit  deem i t  necessary to begin lon PP d o ~ n  bcforc ml! thing 
above n a s  undertaken. 1 1 1  other \lords, the n o r k  and 111odc of 
col~duct ing i t ,  a. i t  11ad bcforc been in tlie cliscrctio~i of 
the  directors of the corporation, n a s  tlirli to h r  iii the ( 454 )  
dibcretion of the Board  of I n t c r ~ ~ n l  111ll)ro~ mielit-, a c t i ~ ~ g  
on behalf of the  public, subject o111)- to thc g e w r a l  d~roc t ion  to 
commence below. I f  that  bop rd  shonld abuse i t \  pon rrq ill in- 
diciously or  nan ton ly  or corrul)tly. i t  \Tas ope11 to the colnl)an,~ 
to apply to the Lcgiqlatnre to rt'.traii~ o r  rrlliorc tlie~ii,  1c1\cr.;e 
their  dccisio~is, o r  afford ally other i l l ea~urc~  of rcdres-. For ,  
i n  t ru th ,  the board is a illere lmlitical agent,  the creature of the 
Legislature, and  suh jwt  ill a l l  p o i ~ ~ t s  to it3 control, and confiding 
this  matter  to the  tli-cretion of that  body naq nlucll tllc sanie, 
0111- more c o a r c ~ ~ i e l i t ,  as l.ctailii11g it  i n  the discretioa of the 
Legislature itself. r p o n  the last l m i i ~ t  tlic ~ c l i c r a l  rxlc ir that  
tlic s t a t e  nere r  pa!, iliterest ui i l~. i  ilic c x p r t d y  engages to do 
so. h t  it  docs ]lot i n  thi. ci1.c appc'ar t l ~ a t  the m ~ n e y  v:lc (111~. 
or, conscquel~tly, tliat nitcrmt could a c c ~ u c .  B y  t l i ~  q111)bcril)- 
t ion the S ta te  became a itockhcldcr, in:~sniucli as no other 1)criod 
is  fixed f o r  her becominq so. I t  i i  not ~ t a t e d  TT.~IPII tlie money 
m s  payable, according to the actual t c ~ m s  of subscril)tion, and  
i t  is probablc tlwre n ere 110 ins ta l l l i l e~~ts  de.lpnated ot!ir,rv ibe tl1a11 
is llientiolied ill the act. Ilccoldinp to tliat,  the illorley n as to bp 
paid i n  sums " , i o t  ori i~c; t l i~ry  $10,000 i n  a n y  olic ywr."  SOT. as 
this money 11 a; to  be la id out oli the i i l  cr ,  and  could not be 
applied to a n y  other m e ,  and a <  it  n a  to be la id olit u i ~ d c r  tlic 
d ~ r e c t i o n  alld ill the discretion of the Board of In te rna l  Tn1- 
p r o ~ e m e n t s ,  i t  ~ o u l d  seem natural ly  to fol lov tha t  i t  ~ h o i i l d  
be pa id  a t  such times and  f o r  such 1 m r p o w  as to the board itqclf 
seemed meet, v i t h  the  limitation tha t  ~ o t  nmrc t l i a i ~  ccrtnin i n  
s tal lnmits  qliould be paid. a bargaiil thiq vwuld v e m  a hard  
one. n i t h  the a d r a n t a p  grcn t l r  p r c l ) o ~ l d ~ r a t i ~ i c  oli one side. 
and  so it  \muld bc Twre the parties pr ivate  perqoni olily. But 
i t  is  to he rcmcmbered tha t  the S t a k  i q  the c o ~ i t r a c t i ~ l g  party,  
a n d  the  hoard a n  impart ia l  arbi ter ,  h a r i n ~  no interest except 
$0 f a r  a s  the  members n c r e  citizcnq, and.  a t  all  erents.  that  if 
the hoard c r r t d  the Legislatilrc n o d d  a ln  a r c  he ready to correct 
tlie error  and  do justice to thc  citi7cn. H a d  tlie board 
nnrcasonahl ,~  delayed the nor l i  o r  nitlihcld t h ~  lJaylnent (453) 
of the  subscription, tha t  the 1)ropcr i n e a c ~ ~ r c  of redrc,ss 
would, upon application of the co~nprnlr-, h a r e  been prompt11- 
supplied, cannot he doubted. R u t  tlic colnlmlv cannot a s v m c  
the power of self-redress hy ~ r i t h h o l d i n g  the State's d i ~ i d t n d s  
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for a supposed and independent denland against her, not acknowl- 
edged by her and not prorided for by an appropriation. Bu t  
here it does not, in truth, appear that  the company applied to 
the board, even, for an earlier expenditure or payment of the 
money, much less that  such an  application was made known to 
the Legislature; and, certainly, the State cannot be charged with 
interest not promised, before a specific demand. Having thus 
disposed of the questions made in the pleadings and at the bar, 
the Court has only to say further, that  if the defendant wishes 
the inquiry as to the sums actually laid out by the board, i t  must 
be ordered, with instructions in conformity n i th  the opinions 
here given. 

PER CURIAN. Decreed accordingly. 

Cited: Rledso~ v .  State, 64 X. C., 397. 

.JAUIES SJIITII r. SAJIUEL 13ILiTTT. 

I .  Wc.almess of mind nlon~. without fraud, is not n sufficient ground 
on which to inrnlidate ml instrument. 

2. Sor will old nqe alone. TT ithout fraud, haw that ~ffecr. 
3. But excessire old age, con~bined x~ith nenlrllrss of ininrl, m a p  con- 

stitute a qround for setting aside n tonreyancrx 
4. A vender TT ho knows thrre is a gold mine on the land for which 

he is contracting is not compelled to clisclosr t h a t  fart to the 
rendor; but if he is interrogated as to his Irnowletlqe of a mine, 
and denies the linon-ledge of which he ic. 11osscc.srcl. this i lnl inl  
\vill iliakc the transaction fraudulent. 

THIS was an appeal from a n  interlocutory order of the Court 
of Equity of LIXCOT~X, a t  Spring Term, 1843, his IIonor, Dick, 
J., presiding, directing the injunction which had been obtained 
in the case to be continued until the hearing. 

The plaintiff charged in his bill that  he was a very old mail- 
serentg years of age-and unable to make a contract; that  he 
mas addicted to drinking ardent spirits to excess, and that  the 
defendant, well knowing his infirmitics and that  there was a 
valuable gold mine on the plaintiff's land, of which the plaintiff 
was ignorant, plied him with spirits, i n  the absence of his son 
xirith whom he lived and who usually took care of him and 
advised him in his affairs, and under these circumstanc~s ob- 
tained from him a lease of his land for a term of five years from 
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Akugust. 1S42, at  :I rent of onc~-tc~iltl~ of the gold that  A o d d  be 
1li:ide 011 th r  land. Tlw pla111tlfi flu.tiic,r qtntcci rliat the clcfc~itl- 
 nit 11r~te1idcd to l ~ l i ~ i  that  11e \ \ a .  olily abont r , ~  lnahe ,111 effort 
to discorer n l ~ c t l l e r  there \\a, gold on tlic laud. \ \ h r ~ i  ill t rnt l l  
arid i n  fact  11e 2ind u t  *el era1 tililt's b ~ f o r e  ~)iclrcd u p  c ~ m -  
s iderabk  qna11t1tir5 of cold oil thc im.fnrc~ of the znid (457 ) 
land ; and  that  u llcll lie n a -  iliterl ogatrd oil tlic Yubject 
he d e n ~ i ~ l  tliat 11e had  (IT ( I. toui~cl gcld oil the l:mtl, nnd lit, 1, u. 
doubtful n l ~ ~ t l l c r  ally conlcl bv tlicrct proc.nretl. Tl i r  ~ ~ l n i ~ i t i f i  
ful  t l ~ w  :I\ e r l c d  that  thcb relit of tlw l , i~id i- \\ ,>rill o~ic>-third of 
the gold ~ n a d r  011 i t .  Tilt, bill p r a > c ~ l  fo r  ;ui i l ~ j l u l ~ t i o ~ ~  to re- 
s t r a ~ n  the d e f c ~ i d a ~ i t  fro111 n orkiiig thc la11d (~~hic.11 TI a, gralircd 
b -  a judge out of cour t ) ,  and that  tllc~ lea,? lw d w r w t l  to hr 
sur;el~dered, as  I l a r i r~g  b w i ~  ol>t:r~iltd \:y f raud .  

Tlic drfnid:ilit 111 11i. :~~i ,u .cr  admit. tli(1 Ic~aq,,, 1111~ cle~lieb that  
the pl:~illtifi naa  incapable to i~inktl a c201itract froiii old age or  
ally utlicr c.au.;e ; dcliic\ t h a ~  11c I\ a i  ~ ~ i l d c r  tlic ilifliwrice of n rd t~nt  
spirit' n 1lci1 rliv I(>:I~CJ n az iiiade ; d('111c7. tha t  112 11evo> ~d hi111 
from ill, sm'.  to 11ii oni i  lioll-c. t o  proc2111~c ih(. 1c:l.c. o r  rlint 11c 
ilwd nil! 1111~:rii- to i i~to\ icntc  1iii1i. o r  t11:lt 111' TV~:. tlleil illtoxi- 
cdatcd. H e  adlnlt> that  Ile l ~ t l .  beforc tlic date  of the, l ( ~ i w .  
foluld betncwi t m  ant1 tl\cJlir\ ~ i c w ~ i >  n c ~ i q l ~ t >  of gold on the l a l ~ d .  
a n d  ha?.: lie told tlw 1)lniiitltf he lind foulit1 a placi on his l and  
n-llcll~, he  t i~pugli t  gold could lo(, proc . i~~cd .  H c  stat()> r h t  t1ir.y 
tllcn agreed npoii tlw leaw ict f o r t h  il: the bill, and  i t  \=<as 
a t t c i t td  by t ~ v o  ~clspectable ~ l ~ l g l l b o ~ ' - .  H r  a d n ~ i t ~  that  rhc l11ni11- 
tiff l ires TI it11 his ~ 0 1 1 ,  but  ilenio. t1l:~t li(1 c3\ 1'17 l ~ e ; ~ l ' d  tlla t lie cwrl- 
inlted hi.; WII on nffairi, i ~ n l i o r t a i ~ t  o r  nlii , l~portaiit .  IIe dcwies 
tliat llr -:I,  ~ r e r  a-lied. before thc c,xccutioi~ of the leabe, r~llctlirl '  
lie llnd el c1r foulid gold 011 the 1:uid. or tliat he PT PI. in id t h e  v r L .  

110 gold oil o r  ill tlic w i d  land. H r  cleiric. tha t  he Icaied the 
l i i~id l i ~ e r r l r  to ~ x a ~ i i i l ~ ( >  i t  f o r  gold, alitl itn+cq ihnt  llc did ~ o t  
k n o ~ r  l i im~el f  the value of the ~nilic., J matter  wllich.it would be 
i l i i l~o~s ib lc  f o r  all\- one to n.wrt:iii~ h>- .imply fii~dirig a ftlw 
l ) e i l n y v ~ i g l ~ t i  011 tllc curfac(', n d  tlmt i t  is >t.t but conjectnre 
wllat t l i ~  liilnc. n ill ~ ) r m  (' tu he n o r t h ,  tliongll lie adnnts  i t  to be 
a good oiie a t  p ~ w c ~ i t .  H e  f l i r t l i ( ~  qtates that  surface ~ r i i ~ i r s  do 
not relit f o r  onrl-lialf of the ~ i ~ ; i d ( ' ,  hut tha t  the cnr to~l ia ry  
range of rmlt fo r  such ~ ~ ~ i i i e s  is fro111 one-sixth to  one-fiftcw~tli. 
H e  nycrs that  he has  teildcred the plai i~t i f f  a l l  the relit 
c h ~ r  1iin1, arid deiiieh 2111 f raud ,  etc. (458) 

011 the coming i n  of the  answt~r  tllc t l e f c ~ ~ d a n t  moled  tlic 
court to dissolre the injuliction. Tlle li~otioil  nas  refused. and  
t l ~ r  illjunction ordered to be continncd to the llearing of the  cause. 
T h e  defendant, b j  lcnrc of the court. :rppealcd f r o m  this decision. 
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Llle.rander, Hoke and Osborne for plaintiff. 
Clr1dwell for defendant. 

DAXIEL, J. Weakness of nliild alone, without fraud, does not 
appear to be a sufficient ground to invalidate an  instrument. It 
is said that  a court of equity will not measure the size of people's 
u n d e r s t a ~ ~ d i n g ~  or capacities. 1 Mad. C'h. Pr.,  280. Excessire 
old age, with weakness of niiud, may be a ground for setting 
aside a conveyance obtained under such circumstances. But old 
age alone, nithout some proofs of fraud, will not invalidate a 
transaction. I Mad. Ch. Pr. ,  283. The answer denies that the 
plaintiff was incapable to contract when the least, was made, 
either from old age or intoxication. veudee who knows that  
thcrc. is a gold r u i ~ ~ e  oil the land is not compelled to disclose that  
fact to the \endor. But if he is interrogated as to his knowl- 
edge of such n thing, and he then denies any knowledge of the 
mine, this denial will make the transaction fraudulent. The 
defeudant admits that he had picked up  some gold 011 the land 
before tlii. lease 1% as executed, and l:t. docs iit.t state i:: his aasner. 
that he disclosed that fact to the lessor. But lie expressly denier 
that he was ever interrog3ted bv any one on that subject or eyer 
made :illy falsc represnltationq conrwning thc gold so by him 
nicked ui). 

'I'lie nature of the rent reserred in  the lease clearly shows the 
lessor knew for what 1)urpose the lease was taken by the lessee. 
It seems to us that the defendant has fully and fairly answered 

every material charge and allegatioi~ in the bill, and that 
1459) he has expressly denied every charge which, if undenied, 

would authorize a court of equity to declare the lease 
frauclulrnt. We therefore think that  the order made by the 
court below, coiltinuing the i i~junction to the hearing of the 
cause, was erroneous, and that the injunction should hare  been 
dissolved. 

PEE C T R I ~ .  Ordered to be certified accordingly. 

Cited:  S ~ r t t l e s  1 % .  Hay, 41 X. C., 127; H n ~ . t l ~ y  I - .  Est is ,  62 
AT. C., 169;  Bond 1 % .  N f g .  Po., 140 N. C., 383. 
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THIS C: IU~C ~ m s  r e ~ n o ~ ~ d  to this C'ollrt by c o m t n t  of partier,  
froni C.LI\VEI I. Court  of Equi ty ,  a t  S p r i n g  Term. lW3. 

T l ~ c  facts  stntrld i n  the plaintiff's hill a re  as follovs : 
In Noreinher, 1533, t l ~ c  parties riiadc a n r i t t e ~ l  co1rtr:tct 

~ i ~ h p r e b ~  the  plaintiff agreed to sell to the defendant n (461) 
t ract  of laild containing 160 acrcs and  situate i n  Casvel l  
Connty, 011 n.hich the  plaintiff the11 resided, a t  the price of 
$1,700, payable oli 23 December. 1836, a t  which tinif tlic 1)lain- 
tiff v a s  to give tlic defendant possession and make hi111 a good 
title. Tn r ) e c ( w b ~ r ,  1936, the plaintiff let tile defendant into 
possession, on tlic pavnient of $300, 11-hich v a s  a11 he could mil ie  
a t  tha t  time. O n  2 3  F(~bruar j - ,  1837. the defrudant  made a fn r -  
ther  pavrnent of $833, arid the plaintiff then made him a dced 
f o r  the land. c o r ~ t a i i h g  a n  acknon.lcclgmc~~t of the  p a ~ m e n t  of 
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the whole purchase money, the plaintiff being ignorant of the 
effect of that  clause at law and expecting the defendant to pay 
him the residue of the price, and interest, as he might be able. 
Rut upon demand the defendant refused to make any further 
1mynient, and being sued therefor, he pleaded in  bar the release 
contai~red in the deed. Besides the stipulation to conr cy the 
land, the plaintiff bound hiiilsclf to hare  certain repairs of the 
d~vcllir~g-house on the land, that n7ere then going on, completed. 

Tn A\pril,  1840, the plaintiff filed liis bill praying that the 
releasc might be put out of his way arid that  a n  accomrt might 
be taken of the purchase nionrv and thv paynents made thrre- 
for, and that he might hal-e a decree for tlie balancc that might 
be found due to hiin in respect thereof. 

T h r  defendant pleaded the release in his deed, and upon that the 
muse was brought to this Court and the plea ol-erruled. ( ' r n ~ r , l c y  
1 % .  I l ' i~ i zber lak~ ,  36 S. C., 346. The defendant then ansncred, and 
tlw parties proceeded to proofs, and now the c a l m  comes back, 
upon an  order of remoral, for hearing. The answer states that 
the defendant a t  the time he made the contract residrd in Meck- 
1eril)ur.g Courity, ill Virginia, and did not krrow the boundaries of 
the land;  that  he wished to rernore from Meeklenburg, and pur- 
chased the land frorrl tlie plaintiff for a place of residence; that  
during the treaty the plaintiff reprrsented to the tiefendant that  
tlie dividing line betvccn Sort11 Carolina a ~ r d  T'irpinia, which 

is the northern boundary of the lalid in question, mas 
(462) about forty or fifty yards to the north of the dvelling- 

honse, and so i~rcludcd a parcel of land (which turns out 
to be right or ten acres, according to the defendant's allegation) 
and a fine spring thereon and conrenient to the d~vellillg-llouse. 
TI-hich was that  used by the plaintiff and rsprcted to be used by 
the defendant, and that witllout l l a ~ i n g  the nee of that spring 
the defendant will suffer great inconl-enierrce; that  on the sonth 
side of the dwellii~g-house a public road runs within a few ~ a r d s ,  
so that there is on that side no convenient situation for necessary 
outhouses for a family;  and that  unless the defendant had be- 
liered that the line forming thc northern bonrtdary had been as 
by the plaintiff was designated, as before stated, and included 
the land containing the spring and the area specified, he would 
not hare  made the pnrchase ; tha t  a t  the time the defendant paid 
the suin of $300 and took possession he did llot know that  the 
line did not run as it h a a  been represented to him, but that he 
then believed that i t  d id ;  that  soon afterwards he learned from 
the neighbors, and belieres, that  the line did not so run, but 
that  i t  ran  within three feet of the dwelling-house and through 
some of the outhouses, and left out the spring, which belonged to 



one A e a a l ~ d e r  K w t ,  mid that  the l i l a i ~ ~ t i f f  had offwed to pur-  
chase it  fro111 Kcnt ,  wnd could not.  Tlle al i iner  then states that  
the defendal~t  liab not llnd a s u r x c -  ~ l iudc~  of the lnlld, and lie 
cnlmot therefort, >tare \\lletllcr or ~ i o t  tlw tr,ict i'olitaiar 166 
acre.;, i lxclus~re of tllat colitaiiicd betnccn r l ~ c  lint on the nor th  
and tlw line qlionn to hiin as aforcwlid, hnt t l ~ z t  a t  :ill PI cnts 
the lohi of the spr1iig slid of tlie strill of 1:md oil tlic northern 
sidc of the tract T c l y  11111r11 1111p:11r tlw T d u e  of t lic l a d  : r i  a 
p l > i c ~ ~  of ~ t ~ > i d c i ~ c t ~ .  m d  I\ o d d  l m ~  c, l)rtj\ c ~ i t c d  tllc clef cil(1:mr fro111 
~ ) i ~ r ~ h a s i l i g  had 1 1 ~  h i o ~ r n  the t rue it:itr of 111c .  b o u i ~ d a r ~  a i ~ d  
ritlc. "But," tlicl a n i n e r  proceeds. "lial iiip %old hi+ rwideilci. i n  
T i r g i m a ,  111 c o m c q ~ c n c c  of his iupposcd l1urc1l:t.i~ a- ofo~ciclid. 
:md paid $300 of tlic p111~1lnsc iilo11:~y after 111s r e u i o r d ,  a ~ l d  
before lie ~ r a b  appi  isctl of tlw ii~ipo-irioli xllicli had  been 1)rnc- 
ticcd 011 liinl, he could ]lot coiirc~ilio~ltlr r r w ~ i c l  tilt' coiltract, 
though Ilc dctrrlnillcd to reiist  the payl~ic>lit of the aniomit 
~ ) r o ~ l i i v d ,  f o r  the rcaion of the fn1-e rel,rescirt:~tio~is afore- (46:;) 
w i d .  7'11is d c f w d a x t  dld not call  fo r  :r dcctl, hilt the 
plaiutitt'. a ~ ~ s i o l ~ ~  to t.oi1-uimintc. t l ~ e  iili l~oiltiou n iiic11 lie liad 
begun, had  ~t y r r p r e d  ant1 t e ~ l d r r r d  it. n 1111 tlic acknon ledpilzcilt 
of the  ful l  l ~ a \ n l e n t  of tllc 1)urcliaii~ ~ i ia l i c~~- ,  a ~ i t l  tlii, dcfmldalit 
nftcr pa~i11g t 1 1 ~  furtlicr an111 of S>33 wee11 c,d w i d  i1ct.d." T h e  
a n s x e r  f l ~ r t l i ~ r  i t a t e  that  tlw plai~itiff ilid ilot h a r e  rlie. vor l i  
(lone on tlic liouie, 5l1wificcl ill tlie c.o~itixci. i l~id flint the de- 
f e ~ i d a n t  11:rd bccn c c ~ ; i ~ l ~ t ~ l l r d  to .pxy ahoiit $10 t c ~ r  co~lrpletilic i t  ; 
and also, that  Lctn c m  the perlocl of tiit. w l e  :rlicl 1 1 o ~ ~ ~ ~ s i o n  t:rlieil 
by 1ht3 drfclid:int tlic l ~ l a i i ~ t i f f  ~ I I T  n l,~i.gc~ qmmtit: of r:iluaLle 
tiniber fo r  .ale, L I I I ~  hold the w i ~ l c ~  f o r  i ~ ) i ~ ~ i d t ~ i a h l c  ~ m l i s .  of a l l  
n-hirh tlic d e i ' c l i ~ h ~ ~ t  had no lci~o~rlctlge 11ilt11 lit. cnmc into poq- 
sewion. ,hid fo r  tlii.: rcawlr :1i1(1 thc ~ i ~ l s i ~ l i i ~ c ~ s c i i t a t i o ~ ~ s  of tlw 
plaintiff t l ~ c  d e f c l ~ d n l ~ t  ill-ist. 11r cnn l121~c iio r e l i d .  

T h e  an\\re:< furthc.1. .rate.: tha t  the ilcfcndai~t lia- d ~ s c o w r c d  
t h a t  t h r  d w d  ~ l i a d c  In the 1)laiiitiif c o l r ~ r r t  c,iilv a life cztnte. 
and  ilot the fee. aiitl ilisibt; tha t  fo r  that  rcason al-o the nlaintiff 
is i ~ o t  entitled to a dcmcc. 

Rr FFIT, C'. J .  T h e  deed xllicll  the plaintiff c.scc.ntcd ha<  not  
h e m  esliibiteil by either p a r t r ,  so that  the Court c a n ~ i o t  declare 
how i t  operates, whether as a c20ii\-cyancc of the fee or of a n  
estate f o r  tlic life of the defcncl:~ilt. Snl~liosinp it  to he the  
fonner ,  the  Colwt is of opinion that  tlie plaintiff TI-ould be 
entitled, vi t l iout  a n y  fur ther  act on lii-. par t ,  to a decree fo r  the  
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balance of the purchase riloney according to the contract, and 
interest from 25 December, 1336, subject to proper deductions 
for the renairs not made a i d  for the waste cominitted. if anv. 
,is to the repairs, there is el-idence p~ imcl facie to raise a claim 
for soiile deduction; and a i  to  nastc, there is evidence sufficient 

to direct an  inquiry. But, in conducting that  inquiry, 
(464) it is i ~ r o ~ j e r  the 111abt'r ~11ould l ~ a v ( ~  the bellefit of the 
\ ,  L L 

Court's irlstructioii upon a point nllich inight be raised 
on the eridence. On thr part of the defendant it seems to be 
supposed that he may clairii a deductiou for all the sales of Mood 
by the plairitiff during that year, without regard to tlie pilrpose 
for nllicli it  u a s  cut: u l ~ i l e  tlic plaintiff insists that he is not 
liable, a t  all, because the wood sold by hiill was cut from his 
iiew-ground, or land tlien rlcarcd for cu l t i r a t io~~ .  We think the 
true rule is betweell thcln. Ai ~ e i l d o r  callnot cut timber for sale, 
after the contract, urilesi tlw. privilege be reserred. 011 the 
othcr hand, if a rcndor is to rctain possession of land, used for 
~ ~ u i ' p o s ~ f  agriculture, for aiiotlicr pear, it  niust be assumed 
that he is to LIW tlic tract for cult i~atioi i  as a judicious owner 
would himself do or u~ould allon :I tcwant to do, and, tlicrcforc, 
if,  accordiug to tllc state of thc property, the proportion of ~ o o d  
a i d  e l c a r d  lalid aud t l ~ e  courie of c r o ~ ~ s  or usaacJs of aericulture 
in the part ici~lar  part of tlie country, it would be prudent and 
~ ~ O ~ I C T  to clcar the land fro111 TT Iiich the r o o d  was cut. we should 
hold that the  rood cut in that may might be sold by thc rmdor .  
I t  may be for the bcnciit of the reiidec, to opeii the land m d  
preparr it for cultiration, and, at a n r  rate, it  is one of the 
reasoilabl~ ad\ alitagcs resrrred bv the vendor in rctailiing the 
Iise for a period, and thc sale of the wood as a part of the f ru i t  
of his labor e~ilploycd ill a reasonable use of the land. I I t  stands, 
ur think, i i i ~ l ~ l l  L I ~ O I ~  the saine ground n i t h  the rule laid d o ~ r n  
i~especting nastc, as betnee11 a tenant for lifc and t h ~  remainder- 
a in 1 . O I  1 . . . With those exceptions 
tlie plaintiff mould be c~it i t l rd to hare  tlw principal and interest 
due him co~iiputed, and an iinrnediate decree therefor, provided 
he has conrrved ill fee. Fo r  that position the reasons will be 
stated. court of eqnity is almavs inclincd to sce that  a vendre 
gets a good title, and d l  not compel h i ~ n  to acccpt one that  is 
even doubtful, though protectej by corenants from the vendor, 
unless he has agreed to take the title at his own risk, or bv his 

conduct satisfies the court that he intentionally renounces 
(465) his right to the judgment of the court upon the title, and 

for some reason of his own chooses to take a conveyance 
without examination of the title. Of course, an agreement that  
the title is a t  the risk of the purchaser stands upon its own obli- 
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gat ion a n d  needs no exp1an:ttion. W h a t  may  or shall aulomlt 
to  such a r e n u m h t i o n  or w a i ~ e r  requires. perlhaps, some obser- 
vations i n  order tha t  thc op in io i~  of the Court  ma? be perfectly 
conipreliended. Gelwrally s l~eaking,  one noulcl espect a pur- 
chaser, before he did a n y t l i l ~ ~ g  i n  execution of a contract,  to 
satisfy himself, ill thc  first lllacc, tha t  the tit lc he would get 
~\-ould be such as  he h a d  colitiactcd f o r ;  and, therefow, u!lc~l 
he takcs stens under. tile col l t~nct .  suvh a4  the u a \ i ~ i e u t  :,t tlw 

h .  

price and  el~ter i r ig  into ~)ossrssioli, a p r e s u ~ l ~ l ~ t i o i ~  arises c,itllrr 
that  11e is satisfied as  to thc tit le or ~ i t h  the c o v e ~ ~ ~ t s  l1(1 is 
to get fo r  it. Hencc, i n  a 11u111bt.r of cases it has bee11 held t h a t  
if a purcllaser takc auil re iua i~ i  ill l~os.icssio~l a co~lsiderable t i n ~ e  
a f te r  the  abstract is  dcl i r rred to llirli, 111aking 110 obj('ction to thc 
title, he  ~ v a i r e s  his right to :UI csnri~i l la i iol~ of tlie tirlc, aud ,  at 
the illstance of the  ~ e ~ ~ d o r .  a s1)ccifiv l ) ( ~ r f o i . ~ ~ i i ~ l l ~ ( ~  will bc, d w r e t d  
a t  oncc, ~v i thont  a reference us to tllc titlc. i . ' / i ~ c ' t ~ c ~ o ~ i d  1 \ .  ( ; r , e f~ r t ,  
13  Yes., 394; X~r,qt.rccitce of' .l~spccc.l( r .  A\-oc,/, 1 Xad., 310. It 
is  t r u e  .that this ll?aTiW of wain,] .  is uot n colrclnsio~~ of !an f;.om 
a117 l )u t icu la r  incidrllt, but it is :r ro~~c+lusioll of fact,  dcdui4ble 
fro111 al l  the acts of tlic lmrti('-, :is ei.idet~ce of the i ~ ~ t e r ~ t i o l l  of 
the  l :u r~ l~asc . r  i n  ac411g :IS IN. did. H Y I L W .  ~ ~ o t h i r t p   car^ I)(, ill- 
ferred f rom taking p o ~ > r s s i o l ~ ,  i f  i t  1w :r::wtd t h t  it :llnll 110; 

Le deeincd a n-aircr of obier t iol~r  t o  tlie title. 80 ~ ~ o s ~ c ~ i ~ i o ~ r  
taliell. b- the agieclllrlit, ;it t11c time of (wt('rilig into 111:' c o l ~ t r i ~ ( ~ t  
of l ~ u w h a s e  has heell held to :rrgutl ~ i o r l ~ i ~ ~ p  !;il thi?, p i l ~ t ,  bw;rwe 
ollr c a ~ u i c t  hr snpl)owd to gi~cb n l )  t1t.i'ec.t~ of  itl lo, cf whir11 11:. 
h a d  a n d  would I ~ a r e  110 ilie:!11< of i l ~ f o n ~ ~ i ~ t i o ~ ~ ,  lintil 1:: i;lloul~l 
get the :rlrst~.act. Ki r f lu t~d  1,. I'OI/~I.\YI'~, 2 ' l ' a u ~ ~ t , ,  14:: , \ ' t i~i-~/ t ,s  
i ~ .  ( ;~ ! I# !J ,  3 Russ., 171.  13111 i11 1 ~ 1 0 1 1 f ~ t t  1 % .  l ~ r o ~ i , i ~ .  I ,J>Iv. & 
Walk.,  16Y, a l)urc~h:::er, aftc.i. ihe deli\-cr:\- of the :~lwtr:rc.t, :vl:icIl 
disclosed a rcscrration of the r i a l ~ t  of si)ortiiir  11ot b ~ f o r i '  

on bills fo r  specific 1~1 . t 'on i ianr (~ ,  a11d if ill thaw c2aw.i it  was 
decrced n-ithout d c r i d i l ~ g  t l ~ c  purc11:rscl~'s oh jwt io~ts  to rllc ti t le 
or errit  hearing t l ~ ( w ~ ,  111li~h ~ L I O ~ C  is the C'olirt obliged t o  hold 
the defendant hound hy his rollduct ill this case. Hc did not 
enter  into possess io~~ as so011 as the bargain was made, and  with- 
ont the opportuni ty of ~ n a k i n g  YUI .T .C~C:  and  esaininatiortq of the 



titlr. H e  had more tllan a year to satiqfj hilliself 011 those 
points, and t h ~ ,  ~v i t l~ou t  taking ally htcp to ,~qcertaiu n l~e the r  
a good titlo could be nlade to any 1)art of the land, or whether 
the boundaries of tlw seller's ~ 0 1 1 ~  c>r:mwu ~vould ~ o r e r  all the 
land silon.r~ to 11im upon the treaty, h ~ ,  at tile t i lw  appointed, 
sought to be admitted and \ \ as  adi1nttc.d iuto pas-cs;ion upoll 
the pa: ,n~wt of part of the purcllase inoilcy, l ) r o ~ ~ ~ i ~ i ~ l g  payment 
of thc residue as s o o ~ ~  as 11c could. IIc afternardq made further 
1)apnei1ts-in all, more than half of the purchase inol~ey-and 
llsn re~nainrd  ill the ci~joyinel~t  of t l ~ c  eitate e r e ]  q i~~ce .  m d  as 
f a r  as he states or as appears to the C'ourt, made 110 objection to 
the title or to the parcels u i~ t i l  t l ~ ~ y  were stated ill his :mswcr ill 
this cause. IIe niade no application to the plaintiff to rescind the 
contract or to allow a coinpcnsation ill respcct of any deficiency 
in the prenlises qold or rcpresei~tcd to be sold. T h t  case, thus 
viewed, is fully withill the adjudications cited. For,  if from 
any acts could be dednccd a waiver of objections, thesc afford a 
satisfactory q-ound of i~~ferencct and conrictioi~. I3ut this case 
is inuth  stronger t l m l  any of those cited, in that, t no  n~on ths  
after  1)ossession t akm and after tlw defendant 11:rcl actual and 
esaci k~lon.l(dge of e \ery  objection he has b(mi able sillce to 

raisc~, lie ~ u a d c  his sccond p a j l ~ i c ~ i ~ t  and took a deed as in 
(467) execution of the contract. Undcr iuch circui~~itanccs we 

must hnld tllat everything a-a< waircd hut such rcmcdy as 
the corcnants of the dced would gire, or for such matters as 
would not be withi11 thc deed, namel- ,  the repairs or waste. 
clan to?^ 1 % .  I l u ~ y ~ s s ,  17  S. C., 13. h t  such nx i r e~ . .  a s  a fact, 
is not left inerel? to inference from other facts. 

The answer explicitly states that the dcfentlant did not rescind 
the contract on account of his own convenicncc, although he nTas 
awarc of the objectioi~s, and lmcw, therefore, that  11c cvmld not 
be compc3lled to go on. But llc chose to do so, and accepted a 
conveyance for the land, as the plaintiff said lw had sold it to 
him, and gives as his besides the conrmiei~cc of har ing  
a residence, that the .deed had thc clausc of rel-asc of the pur- 
chase money, of which hc meant to p a r  no more, as he thought 
the sum he had paid an  ample price. Such a declaration surely 
p i t s  an  end to all claim of the deferrdaiit to favor, or a n  inclina- 
tion of a court of justice to re lie^ e him from a full con~pliance 
with the contract on his part. The plain meaning of i t  is that  
because the plaintiff, as he conceircd, had got a good bargain 
out of him, or, if he will, had taken some advantage of him, 
he ( the  defendant) was justified in  getting any admntage he 
could orer  the other party, ~vhereby he would not merely be re- 
lieved from the contract, or be justly compenqated for deficien- 
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chase money, but would only call for a decree that  he should first 
execute another deed for the land, as described in  the deed already 
executed, in fee simple, to be approved by the master. W e  

presume that deed calls for  the State line as the northern 
(469) boundary, or, a t  all e ~ e n t s ,  that  i t  sets out the bounda- 

ries correctly and satisfactorily to the defendant, since he 
accepted it, and the objection in the answer is not that  the bound- 
aries are not therein described as they were represented, but tha t  
they do not cover all the land it was represented they did. 
Therefore, the only defect in the deed is the mistake in the 
estate, which mas a mere mistake of both parties. But  as evi- 
dence of the defendant's waiver of objections to the title, a deed 
of the one kind is as strong as the other would be, taking the 
one made to have bccn so made by mistake, which the answer 
does not question. Still the plaintiff ought to be required to 
make another deed. such as he admits he was bound to execute. 
and says he had executed, i n  the same manner as he would be 
required to do if this were a bill for specific performance and it 
were decreed without a reference as to the title. 

Therefore, if the defendant cl~ooses, he may hare  3 reference 
to the master to inquire whether the deed made to him docs con- 
vey the fee simple, and, if not, to inquire and settle a proper one 
for  that purpose for the saine~land. And there niusr bc a refer- 
ence to state the sun1 due the plaintiff i n  the premises, arid 
what deductions arc to be made therefrom, if any, by 1i7ay of 
compensation for the repairs not made by the plaintiff accord- 
ing to the corltract, and for waste in thc impropc-: cutting of 
timber or wood, and selling the same from the land by the plain- 
tiff af,ter the sale by him. 

PER CCEIAM. Decreed accordingly. 

Ci ted:  Menclenlznll a.  Parislz, 53 N .  C., 106; Fnw ?;. Whit- 
t iny ton .  72 N. C., 323; Alnyer 2.. Adrian,  77 S. C., 84; Hughes 
c .  X c S i d e r ,  90 N. C., 253; Jones u .  Rrittorc, 102 N .  C., 186, 
187; Rank a. Loughran,  122 N.  C., 671. 
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2 .  -1 ce1111.t of thcluity ill this St:ltc>. n11t1t.r t l~v ]io\vc~s c ~ > ~ i f w i ~ ~ l  11y the 
:~( . t  of  Ass(w~l11y. 1 t 1 ~ .  St:~t. .  c11. :i!). 11;1s :~~itIiority to I I ~ O I I I I I I ~ I ~ Y ~  i~ 

n ~ a r r i a x ~  111111 :111!1 yoid f l ~ 1 i 1 1  the Iwciliiii~~< for \ v : ~ i l t  of (.:111;1(,ity 
ill OIIP of th(, 11:1r:iw, : I I I ( ~  t!: ( l c ~ ~ ~ w  :I I/;I.I,IYT 1111 r l1; t t  : I I ~ ~ Y I ~ X : ~ ~ .  
there 11 :1~ i i1<  I I ~ % ~ I I  :I 111:1rri;lw 111, f ( 1 ( . 1 0 .  

4. . \ ~ i  illclnisitioi~ tiudin~' idiocj- or 11111:1cy is I I ~ I ~ ~ I I  t o  IIP~IIL! ~ ( ' l ) ~ l t T t v l  by 
I e i  I : .  TTlicTllt'r. ill this St:ltcA. i l l  tllr :~b\rircc~ of 
111)l)osilx t w t i ~ ~ ~ o i ~ y ,  i t  is s ~ ~ f i i ( . i ~ ~ i ~ t  ~ J ~ , ~ I I I I /  ~ I I ( > ; ( '  t ~ ~ i ( l t ~ ~ l ( , t ~  (111 \ v I l i ( ~ l i  
t ~ j  f'ouiltl ; I  tl~c.rri> of liullit!. ;tiit1 tlil-orc.~,. I / / /U , I? .  111 E11:1:11ul. i t  
styws tllv c~~!rsi:rstir~i~! c ~ ~ u r t s  lc~olr 01: ;! tiiltliue 01' t l i i h  f i ~ ( . i  ;IS 

only :I ~ I : I ~ T  of tllr re!1nisit(l 11roof of I I I I ~ ~ I I I I N ~ I ~ ( W  o f  i t t i i t (1 .  : I I I ( ~  

11rl11:riltl t1irt.t.i t1\'it1c~lrc.r to LIP t:lkt~li i l l  tllP (~:lllsO o f  th l t  1':lcT. 

TXIS ran+,  lmvilig breii bet f o r  l l ea r l l~g  :IT S p r i ~ ~ e ,  l'rriir. 1\43. 
of R o w t s  ( 'o~u ' t  of Equi t? .  n,l. then, h~ c201t-c~~t of 11:lrtiei. 
rc~~nor-ed to tlic Suprelile Court.  

I t  W T I ~  :I i l l i ~  inqtitutcd 111 hehalf of R t c w  J o l i i ~ ~ o i i  1~ hi- 
c o l i ~ n i t t c e  a ~ a i ~ l - t  . \ ~ n l  Kilicade. fal-el! called a l ~ ~ n  .Tolinsoli, 
fo r  the 11uq)oh~ of 11a\i11p t1cc'l:ircd the ~ i u l l i i r  of a iilarri:rgr 
tlr fcccto hetnec~11 111e partie\.  The h11 u-a. filed 1.i Oc . toh(~ ,  
1841, m d  stut?, that  Xec,e J o l ~ i ~ s o n  na .  :IU idiot froill 111, l iatil-  
it?, reiidrlrt in t h t ~  county of R o n  an,  311d tha t  just niter he 
obtained tl~c, agcx of t n c n t y ~ i c  ycvws a n  ~irquir i t ion TI as dal? 
held upo11 :I ~ \ l * i t  i o r  that  purlmsc. i s u r d  b~ tlie court of RIIT:.:~~, 
a t  A u ~ u i l  Tcr.111, 1S27. \\ l iercbr i t  n : ~ s  found b~ the 7erdic.t of 
a j u n  that tlie w i d  Ilcese was of unsound ~ l l i n d ,  a ~ r d  ~ i a s  and  
h a d  been from his ~ i a t i r i t \  a n  idiot, and tha t  thereupo~l  
tlw said court appointed a guard ian  and comniittee of lliq (471 ) 
perqun a l ~ d  propertp. aud  took them ~ u i d e r  hi.: care, and 
tha t  tlie said iriquisition and  ap]>oil l t~~icnt  of a comn~ltte(> ~ i a q  
]lever reversed or  superseded, but rc~rmiiietl in  ful l  f o r w  1111 to the 
filiwq of the bill. T h e  bill fu r ther  states that  the said Reeqe n a s  
entitled to a small propertxT. wl1ic.h under the nimiageniei~t of 
his comn~it tce had,  af ter  support ing him, accumulated to the 
value of about $3,000. And the bill then fur ther  charges t h a t  
with the view of gaining some interest in tlic same, the defcnd- 
ant,  A1111 Kinitade, i n  September, 1541, procured a marr iage to 
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be celebrated betneeii the said Johnson a i d  herself before a 
justicc, of the peace in the tolzii of Salisbury; that  in truth the 
said Rcese was, from ruciltal ~veakliess, irical~thle a t  the time of 
mldcrstailcli~rg the uature of the contract of ~narr iage  or per- 
iornling any of t h ~  d u t k  arising out of the relatio~r created 
thereby, and that all that n a b  w l l  k!ron~i to the clefelldant; that 
to effert her ,aid ciid tlie said A h ~ ~ i  corifrdcratcd it11 o ~ l c  Sam- 
11~1 Owws and one ,\lphcn; Howard, and that they, XT ithout any 
1)rcrions courtship or acqn:tnltance betweell the lmrties, and carc- 
fully concexli~lg their object fro111 the knowledge of tile com- 
i n i t t c ~ ~  and otlicr friends of >aid 12e<w, brought or ~)rocnred him 
to c.o~rlc, with thein froui t l i ~  country to Salisbury on a certain 
day ill Scptelirber, w11d O n e i ~ i  and Howard procnred the license 
fro111 tlie clerk, n ithout allowing the party 11imself to go with 
t11c111 to tlle officc, a d  iil~li~cdiately took him privately bcfow a 
justiccl of the p a r ( , ,  to \\11011i 11c \zai cntirelr u~lk~lo\vn.  and had 
the c.crrilronr pcrfor~~icd ,  then and there dcceiring tllc  nagi is- 
tratc as to  tile plaintiff7i capacity, and obtaining the marriage 
by fraud ;I:IC! circw1r1('1lt1011 I)racticed 011 tiw plaintiff. The 
allswcr adi~litn tllr ii~arriagc, alld i~rsists 011 its T-alidity: I t  
denic\ tliat tlic d c f c l ~ d a ~ ~ t  at  the time liad auv k n o ~ l e d g e  of thc 
i l lc l~~i~i t iou ,  or that t l ~ r ~  said Ikcw \\as u11t1c.r puardinr~s l~i l~ ,  and 
it insist\ th;tt he mas  rot all idiot, but liad capacity to coutrnct 
ina1.riagc. and. a i  c\ id'l~c.c. t imeof.  thp allrwer states tliat she 

heard lrer In~slrand w v  !hat lie n.as a 111~1rlher of the Pres- 
(472) byterian church. slid furtlier, tliat on thc night of the 

dev of tlir ~ l ~ a ~ . r i a g e  one Blackncll, v h o  ~riarricd the sis- 
ter of s;tid I k s c ,  a ~ l d  Tra\ n ell acquainted v i t h  him, came to thc 
housr~ in nliicll the said Reesc and L \ ~ n l  were. for the purpose 
of ~ ~ r m d i i i g  him to lcaw her, a ~ r d  that  upou that  occ~sion the 
said Bl;~ckwell said to thr wid  Rccic that he had bcttw read his 
Bible t lml  l ire with thc tlrfcndant. The misn-er fu r t l~e r  stateq 
tliat thc rlefe~lda~lt m ~ t c r ~ d  into the iilarriage froln inotives of 
iffectiou for the said TZeese, arrd 11ot \\it11 tlw ir~trrested pec*u- 
niar. l n q o w s  imputed to licr; h a t  the parties l iwd  together 
harir~oli iousl~ "for so~~lcl tin~o,) '  and that  the defnldant belieres 
they nonld 11a~c. continued to do so hut for the i~~ter ference  of 
his relatioirs, r h o  Twre desirous of s c c u r i ~ ~ g  his property t o  
themselres; for that, on the occasio~l before iilentioncd, the said 
Blackwc.11 failrd to preyail on tlle said Rccse to leare the de- 
fendant. and that  he then declared to t l ~ c m  that he would spend 
$1,000 to hare thnn  separated, and that Robwt Johnson, an 
uncle, and thc committer of said Reme would spend $1,000 more. 

To this ansn7rr replication was taken, and the proofs having 
been completed, the case was set for hearing. 



I . 1. T h c  cridenc,fl datisfies tlie Court  of the ts t renle  
lilerltal xveaknese. a t  the least, if not absolute fa tu i ty  f rom bii.th, 
of Reese Johnson.  7'11(~ inquisition of 13-27 has  bren prodlwed, 
and  i t  finds this person to bc '(of u~ lsound  iliiiid. and t h r t  110 has  
been 50 froill his i n f a n c ~ . "  Pendine. this co~itrorcrsx- thcrc. has  
also I~een  a sccdoiid inqui;ition. on 17 1;ich tlie jury, n13& tlie tcsti- 
11~ony of n itile.qea :uld a l ~ o  upon tllc prodnrtioii and exnllllltc- 
tion of' the party iii perw11. f m n d  him "to hc a11 idiot, mid tha t  
hc nn ,  so from his  birth." I t  iq not ~iccesaarv to sav vlletller 
the iliquisitions ~ v o u l d  01. n i ~ u l d  ilot be hufficiellt p t  i t i in f t r c  i e  
c\ idtlnce oil which to fouild u decree 111 the absence of all  
ol)i)osiiig e ~ i d c n w .  I t  ia certainly ol)en to being rebutted (47.3) 
hy the d e f c n d a ~ ~ t ,  and  i t  w+Iiir tha t  111 E n ~ l a n d  the ecclc.- 
. ; i a~ t ica l  c20urte look on a fiildil~g of t h i ~  s o ~ t  a~ olily a 1)art of 
tile r ~ q u i s i t e  1)i'oof of uil~oluidiiehs of mllld, and  d~l 'rland direct 
e\ id( ~ i c c  to he taken ill the  (o /~sc '  of t h ~ t  fact.  Such additional 
PT idenc'. lias hceil offrlrrd ill this caqe. Tllc depositions v e r c  
11,)t. 111deed. carefull;\ t:rkell o r  11:1pp117 e1\11rc>qrd: but i t  a1)lwar~ 
frolii t l ir  te;timonr of se\ era1 ~vi tncss+ tlmt tlitx 1xtr t~-  nTas iqno- 
ran t  of tllc nlort coili~uon thing& i n  l i f r  : iuch  as the parts  of a 
dollnr~ t l ~ a r .  lire c w w n t .  reed and  harr  cat riille of the usual ( ~ o p 5  
of i h t  par t  of the country, and  the da1-s of t h t  week; and  the 
n itlles-eq g i ~  e it  as  their  opinion tha t  he has been :r i lntural fool 
or a n  idiot f r o m  bir th.  O n  the other ilmld, the dcfeildant h a s  
produced 110 nitl~ecs-ilonc to \peak a, to thcx other party's 
cal);ivit\ a t  tht. tinl(1 of the  marr iage or  hefor? : n o w  to sllonr a 
])re\ i o w  acqualntallce betneen t h r  1)artie' o r  a n y  addrc+e;- paid 
to her, llot even 1 I o ~  a r d  or  O~vens .  who attended nporl the occa- 
hion aucl a1.r c l ~ a r p c d  to h a r e  particil)ated i n  the allegcd impo- 
sltioii, nl lo  ougllt to haxe been produced to repel t l i i~ t  iniputa- 
tion, and  to establish, if they could. tha t  the nlarriaqe and  the 
a r r a n p e ~ ~ l e ~ i t s  lending to i t  n.ere the act> of Reese Johnson. as  a 
reasonable 11iai1, and  not the c o n t r i ~  ancer of the defendant a n d  
her supl)osed ro~lfcderates .  This   is the more indisprnqablc as 
the  respectable gentleman wlio performed the  ceremony stntcs 
tha t  tlw nl)l,lication to h im n-as i n  Salisbury. 1~ H o w a r d ;  t h a t  
he hesitated to name the  l%rtics, tha t  i n  ten or  fifteen minutes 
the parties came, a n d  with thein Howard  and  Owens and 311- 
other person;  that  he h a d  never seen Jolinqon before, and h a d  
onlv a few ~ v o r d s  n i t h  h i m  just before the marriage. ~ v h i c h  took 
place a t  once, a n d  t h a t  immediately af ter  the marr iage Owens 
said Johnsoil Tvas no11 t o r ~ p o s  merztis, and tha t  he (Owens) had  
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furnished money to pay for the license, and he appeared to be 
nlucli direrted. When to all this :we added the known estimate 
put oil this person's understanding by his family, their distress 
a t  the occurrence, the immediate measures taken by the nearest 

111erulrers of it to rescue hiin from this con~~ect ion  and in- 
(474) duce him to return to them, aud the short period required 

to effect that end, one cannot hesitate to b e l i e ~ e  that  the 
party labored under great weakness, if not nearly total want of 
uriderstanding, and mas incompetent to make anp contract, and 
especially oile of suc l~  great impor t a~~ce  as 111arriage; and, fur- 
themlure, that it  was cssentiallp solicited, p r o c u r ~ d  and cele- 
brated clandestinely, whereby those concerued erinced a con- 
sc ious~~ws  of tlle wickedness of bringing i t  about, and that  i t  mas 
iiccessary to their success to conceal their purposw from the 
relations and guardian of this urifortu~iate bcing. 

Beil~g satisfied that such were the facti  in this case, it  only 
reirlains to consider whether this ~narr iagc  in  fact is void in law. 
and wl~ethcr this Court is eoinpete~it to prononnce i t  null. Upon 
each of those points our opinion is clear 111 tlle aifirinative. I t  
cannot be doubted that  idiocy or 1uuac.y is an insuperable imped- 
iniei~t to thc contracting of marriage, as it is to the entering 
into ally o t l~e r  contract. Whaterer doubt may in  a dark age 
 ha^ e been dropped by writers on the law, the intelligent cominen- 
tators of nloilerr~ tirneq and inost able judges unite in holding 
that a coi~ipeteiit h a r e  of reason is necessar7 to the ral idi ty of 
the ~natrinioilial contract, for that  it,  as erery other, depends 
oil t l l ~  c20nsent of the parties, and, v~ithont uiiderstanding, con- 
sent cannot be giren. 1 H1. Conl., 438; T1r l .n~~ 1 , .  Xyers ,  1 
Hogg. Coils., 416, and the cases there cited by Lord S f o t ~ e l l .  
These authorities hold such a marriage void at common law, and 
by qonw i t  seems to have been thought uilriecessary even to have 
its uullity declarcd by judicial sentence. Honcver that  may be, 
it  is o b ~ i o u s  that it is conrenient and fit in respect to the decent 
order of society, the condition of the parties and the succession 
of estates, that  the invalidity of such a marriage sliould be 
directly the subject of judicial sentence. Hence, although the 
coinmon law deems it roid, it  has been the constant course in 
England for the courts having the cognizar~cc of inatriinonial 
csauses to entertain suits for declaring its nullity, as i n  other 
cases of iuarriages void by reason 09 a legal impediment, as in 

cases of impotency, duress, incest, or  the like. Earl of 
(475) Essen rose, 2 State Tr., 355. I t  has been thought by 

persoils emirleut in the profession that  as there are no 
ecclesiastical courts, properly speaking, in this country, the 
Court of Equity, from necessity, succeeded here to the jurisdic- 
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tion of such questions. We are, however, spared the trouble of 
examining the point, since there cannot, we think, he a doubt 
that the jurisdiction is conferred by statute aczcording to a fa i r  
and sound constructior~. The act, Itev. St., ch. 39, gives juris- 
diction both to the Superior Courts of Law and to the Courts 
of Equity "in all cases of applications for dirorcc," and by t11- 
second section, taken from tlle acts of 151.1- and 1527, it is enacted 
that when either party was and still is naturallq- impotent or 
has separated him or herself from the other and is liriiiq ill 
adultery, "or any other just cause for a dirorcc cxiits," tllc, 
injured person may obtain a dirorce, cithcr from bed or board 

. or from the bonds of matrimoilp, at tlie discretion of the court. 
The act creates and confers a jurisdiction over all ~ ~ i a t r i ~ n o n i a l  
causes, and includes neccssarilv, we think, the jurisdiction to 
pronouiice the nullity of a marriagc r l ~  ftccfo for w a ~ ~ t  of c:llmc- 
ity. For  although that case is riot spcciallp n lcnt io~~ed in the 
acts, and although the scnteiwc ill such case is not properly a 
dirorw, whereby the bonds of ii~atriiiioiiv arc dissolved, but 
rather R seilter~ce that the ~ilarriagc. nrver legallv existed, a l ~ d  
although, as we have before said, those large tvnns of tlic act of 
1827 do not confer the arbitrary I)o\wr of divorce, but i1111st b(. 
restricted to the causes enumerated in the act of 1814, or others 
of a like nature, or to such einlii~crated causes as were g r o u ~ ~ d s  
for holding a marriage void a t  coi~mzon lam aud still ill reason 
should annul i t :  yet the act cwlbraces this C:ISP, as wc thiilk, 
because this is divorce in  tllr samc sense that a sentence of nul- 
lity for iinpotencp is, and that is one of t l ~  cnsfs ilierltioned in 
the act of 1914, and a t  coilnnol~ law the marriagc of one deficient 
of understai~ding is, as we hare  seen, void. 

I n  the case of the Earl of ESSPJ the sentence found the fact 
of inil)otency, as presun~ed, because after three years' 
trial, after he was eighteen years old, there had been nil (476) 
ad  copu lam,  and the11 proceeded to declare tlle law t h t  
such cause of divorce ( I  r ~ i ~ r u l o  7nrrtr i t ~ ~ o n z i  ; a i ~ d  t l~cwxpon 
i t  "pronoimced and decreed the l~rc te l~dcd ni:lrriagc, so co~rtracted 
and solemnized d~ ftrrto between tlicm, to lmrr bccn and to bp 
utterly roid and to no c>ffect, and that it onrrht to n - a ~ ~ t  a ~ l d  did 
want thc strength of the law; and that the wid F r a ~ ~ c e s  was and 
is and ought to be free a ~ ~ d  at libwty fro111 any bond of such 
pretcr~ded marriagr ( I p  file to contracted and solcluliizcd; and we 
do pror~olnice that  she ought to bc divorced, ailti so we do free 
and divorce her, learing tllc. l~art ies,  as tourlling othcr mar- 
riages, to their consciences." Tllns it is scen t l ~ c  nullity of the 
marriage is pronounced, but also a formal decrcc of divorce from 
that marriage, existing tlr f t r c  to ,  iq also ~ ) ro i~ou i~ced .  So. i t  
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seems, i t  must be also in a suit for nullity of the marriage of an  
idiot or lunatic, and therefore i t  may be deemed appropriately 
"an application for divorce," accordii~g to the words of the stat- 
ute, in that part  of it which confers the jurisdictio~l. For  al- 
though impotency and mant of c a p c i t y  have tliii difference, 
that  in the one case there is corisent and in tlie other none, yet 
iil each tlie seiite~~ce, in tlie first placc, proilouuceu tlw marriage 
.i oid, and there seems to be no incongruity in thr  one case more 
than in the otlier in proceeding further actually to di~-orce the 
parties. This construction is rendered the c1eart.r by the lan- 
guage of the subsequent part  of tlie act (section O ) ,  by ~ l l i c h  the 
proper decrees are provided for the several cases in nhich  the 
jurisdiction had been previously vested, which are, first, a decree 
dismissing the libel; or, secondly, a decree of dirorce and sepa- 
ration from bed and board or from the bonds of ~liatr imony; 
or, thirdly, u  decree thtrt the mcrrriagc i s  nu11 (111d void; and 
then come the expressio~ls, that "aftrr a sentence in~llifyiiig or 
dissolving the marriage all the duties a i d  rights ant1 claims of 
the parties i n  right of said marriage shall cease." I t  is plain, 
therefore, that  the act corers the case in  11-hich the parties con- 
tracted by show of marriage, b ~ l t  werc never in law and truth 

illarricd, for mant of capacit;), for n l ~ i c h  reasoll tlie sen- 
(477) tence pronounces tlie marriage null and void, but, because 

there is a marriage d e  f a c t o ,  tlie sentence proceeds to 
dissolve that.. The Court therefore pronounct3s that tlic niar- 
riage in fact, solemnized b e h e e n  Reese Johnson and Anna Kin- 
cade, is i n  law null and void for the want, a t  tlw time of solem- 
nizing the same, of nlerital capacity on the par t  of the said 
Rcese, s~lfficient to understand the nature of a i d  assent to such 
a contract, and that  the said Reese oiqlit to bc and is srt free 
a d  divorced from the said Ann. 

The Court also thinks it w r y  rlearlp a case for costs against 
the d~fendan t  upon tlhe ground of fraud a11d circulnrention in 
effecting the marriage. 

PER C U K I . ~ .  Decreed accordingly. 

Cited: Crunlp c .  Morgan, 38 X. C., 96;  !4'illiurns c. TC'illiutns, 
56 N. C., 448 ; Smith 2;. M o ~ e h e u d ,  59 T\'. C., 363 ; S e t z p r  v. Sp f -  
zer ,  97 N.  C., 253; Lea v. L e a ,  104 N. C., 606; Sims v. Sims, 
121 N. C., 299. 
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1. A fa ther  who h ; ~ d  been nl)l)ointed gunrtl i ;n~ to  his chi ldre i~  and 
given sureties xs guartlinn. mltl who hat1 receive1 mo~lc'ys belong- 
ing to his children nncl had beiwinr insolvt '~~t .  made :I deed of 
t rus t  in April, IS3S. c~~ ivey i r lg  all his property to trnstces for  
the  pxyinent of tlebts, in which, nftcr prc4erring c.crtain spccifietl 
creditors. and reciting "that  whcrens the  said r\. A. .B. ( t h e  
f a the r )  Innx he and doubtless is IIOIY indebted to other individu;~ls 
or coiiipanics ill di\-rrs sn~n l l  i l ~ i ~ o l i ~ ~ t s .  or in i l~ l iou~l ts  \I-hich :\re 
not I I ~ T V  recollectetl, or the Iwrsoiw to w1ioi11 t1it.y  re cluc." pro- 
\-ides among other things, stat ing hen- the  crrditora a r e  to I)c 
preferred, a s  follows : "Thirdly, t l ~ c  debts o ~ i  ~vl1ic11 t h r  s ;~ i ( l  
R.  A. C.  or F. :uitl C. h a r e  giren :I surety or entlorser: fourtlily. 
all other drbts  now owing by the saitl I:. *\. C'. in equnl prol)or- 
tion. if there he not x sl~tficie~icy to 1)ay the  wllc~le": ITr>ltl. t ha t  
thc  cliildren, or the  sureties of their  f :~ t l i r r  a s  sulwtitutes whew 
they had paid the debts due the  childreri. had a right to come 
in for n l~roportioiinble share  of the  proptvty or snrl)lus so se- 
iwwl by the dewl of t r u s t :  Hclc7, fwt l ier .  t ha t  ~ l i r n  the  gr;~ntl-  
fnthcr of these. children. by will il:?tcd ill March. IS::!'. hntl cli- 
rected certain 1)ropcrty to be sold ;nld t he  l)roceeds ;11q)liecl to t!ie 
11;1yment of thts clebts so ilne by the  fa ther  to  the c.liildwli. mltl 
the 1)alnnce to be xire11 to t he  c l i i l d r e ~ ~  t h e m s r l v t ~ ,  t ha t  rllr, chil- 
t l r ~ n ,  o r  the  surctiw ~ 1 1 o  l~:!(! 1)aid theill. ouglit first to resort 
to this f ~ u l d  left by the grxn(1f:tthrr before they :rpl)lied for sxtis- 
f:lction out of the fluntls 1)laced by their  fa ther  ill tlie linnds of 
his t rus tees :  IIcltl. further,  tlint tlle snrclties of tlie guar(linr~. 
who had  ynid thc~ c l~i ldrer~ .  xwre enti t l id to b t ~  suhs t i tn t i~ l  to thtl 
r ights and reincdies of t he  cllildrt% so pnid. 

2 .  The father,  or his trustee. in the scttlcilir~nt of tlit. gn;~r t l i :~ i l  a(.- 
couiits, has no right to charge‘ the  c.11iltlrcn with the  anlou~l t  es-  
l ~ e ~ i i l ~ i l  for their etlucatioii. the. fa ther  being of sufficient :ll)ility 
to ~liilintnill :111cl eiluc.nte them. 

3. I t  W:IS the duty  of the  father.  if of ;ll~ility. to maintain his childre11 : 
nntl if not. he shonltl li:~r-r had the  sanction of the proper court 
to :III a l~p l i c :~ t io~ i  of the cliilclrcw's l~royer tx  to t1i:lt l~u r l~ose .  

4. The court will 11cl-er m:llie a decrce. ~ ~ l l e n  one of the  parties sues 
by a n e s t  frientl : u ~ l  t lmt nes t  fr icwl has, or Inny have. a11 in- 
terest in t he  suit. ol)l~osed to t ha t  of tlir infant. I t  n-ill require 
;111other twat f~ . i c>t !d  to 11t~ npl)ointc~l to attend to tht, muse  ill 
behalf of the infant.  

.j. 'l'here a r e  saint. inoilern English cnsw in which it 1 ~ 1 s  heen hcld 
tha t  tlie maker of n deed of t rus t  for  the  payment of clebts may. 
l u ~ d e r  certxin circwnstnnces, revoke t l ir  1)urposes tlerl:~reil in tllc 
tlerd ant1 direct other clispositions of tlic property, but this (lo(.- 
tr ine has  not yet been recognizccl ill this State. 

Tms cause  having been se t  f o r  h e a r i n g  u p o n  thc sev- (479)  
e r a1  bills, ansn-ers,  p roo f s  and exhibi ts ,  was ,  by cor ismt  
of pa r t i e s ,  t r a n s m i t t e d  t o  this C o u r t  f r o m  the C o u r t  of Equity 
of CASWELL, at  S p r i n g  Term, 1843. 

:IT--23 35.1 
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The following facts appear from the pleadings and proofs to 
constitute the case : 

I n  1822, Henry Crowder, Mary Crowder, Giles Crowder and 
John Crowder, the four infant children of Robert A. Crowder, 
then of Mecklenburg County, in Virginia, became entitled to a 
sum of nzoney under the will of an uncle, and in order to its 
collection their father was duly appointed by the County Court 
of Mecklenburg their guardian, and as such entered into bond 
in the sum of $20,000, with Thomas B. Puryear and another 
person, who is since dead, as his sureties, and then received the 
legacy belonging to his children. ,2fterwards, Robert A. Grow- 
der remored to Caswell County, in this State, and brought his 
children with him. Becoining much embarrassed by debts, to a 
greater amount, as i t  afterwards appeared,.than all his property 
would discharge, he on 3 April, 1838, executed a deed of trust 
for all his estate to Kathaniel J. Palmer and Edward H. Robert- 
son, of Caswell, upon trust to sell and out of the proceeds there- 
of to pay his debts in the order therein named. The deed 
enumerates a great number of debts for certain sums due by 
judgment, bond, note or account to different persons, who are 
named, among whom the said Robertson, one of the trustees, is 
inentioned as a creditor and also as a surety for Crowder for 
several of the debts to other persons. The deed proceeds as fol- 
lows : "And whereas the said Robert A. Crovder niay be, and 
doubtless is, now indebted to other indiriduals or coinpanies in 
divers sniall amounts, or in amounts which are not now recol- 
lected, or the persons to whom they are due: if so, whether they 

are due by bonds, bills, notes, accounts, judgments or other- 
(480) wise, they are hereby intended and are to be as fully 

secured and paid out of the property herein conveyed.or 
its proceeds as if they mere specially named in this deed, my 
trustees, howerer, being satisfied that they are bona fide due and 
were contracted before or at the time of the execution hereof, and 
then they are fully authorized to pay the same, as the other 
debts particularly named. Now, in consideration of an honest 
desire of the said Robert A. Crowder to secure and pay all the 
debts before mentioned, or, if not mentioned, which may be by 
him now justly owing or contracted, and in the further consider- 
ation, etc." The deed then directs the order of payment as fol- 
lows : First and secondly, judgments then rendered or that might 
be rendered during Cas~vell County Court, then sitting, and the 
expenses of executing the trusts. "Thirdly, the debts on which 
the said Robert A. Crowder, or Farly and Crowder have giren 
a surety or endorser. Fourthly, all other debts now owing by 
the said Robert -4. Crowder, in equal proportion, if there be not 
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a sufficienc~ to pay the \thole." X a r y  Crowder, one of the 
children, intermarrled n-it11 Lewis Webb and died, and her hus- 
band administered on her estate, and in 1838 Vebb, as ~ d m i n i s -  
trator of his deceased wife, and Henry  Crowder, another of the 
children, who had t l m  come of age, instituted in TTirpinia against 
Thomas B. Puryear an  actiou of debt on the guardian bond, i n  
the name of the justices to nhom it v a s  payable for their benefit 
as relators, a ~ i d  thereill recorered in October, 1839, against Pu r -  
Fear, one of the sureties, the suiu of $l,S40.94. On 26 AIarch, 
1839, Godfrey Crov der, who n as the father of Robert A. Crow- 
der, and resided in Xecklenburg, made his will, ~ h i c l i  was prored 
in Janua rz ,  1540, after the testator's death, and therein directed 
thc w~?:'~i;ickr nf Lis estate to hc sold, r~ild his executor, J o h n  
Kelson, to apply a certain share thereof '(to the payment of the 
legacies n hich accrued to IIenry, Giles, X a r y  and John Cro1~7- 
der, childreu of Robert -1. Crowder, from the estate of their 
deceased unclc, TTcnry Xoody, aild which is in the lmndr of 
Robert A. Cron-dcr, as their guardial~.  so f a r  as shall be 
necessary to discharge said legacies with the accruing (431) 
interest; and the balancc, if any, I g i ~ e  to be equally 
dirided brtween the said Henry, Giles. X a r y  and John  Crowder, 
children of 111)- son Robert -1.. by his first vife." The original 
bill ill this case n a s  then (Ilia!-, 1340) filed, at the instance of 
Lewis Webb aud Henry Crovder. against Palmer ond Ilobert- 
son and Robert A. Crowder, setting forth the foregoing facts, 
except the TI ill of Godfrey C r o d e r  and his death, and that the- 
were unwilling to raise their judgment out of the property of 
Purycar, the surety, if they could h a w  satisfaction thereof out 
of the estate of Crowder, the guardian hilliself: and they prayed 
an  account of the trust fund created by the deed and ro be let 
in for a due proportion thereof, as being entitled thereto under 
the provision in the deed for a11 debt< contracted h -  Robert A. 
Crowder before the date of the deed and not thcrein named, and 
as being entitled in that  class of debt. for 11-liich the debtor had 
giren sureties. 

The trustees and Crowder ansnered. They state that the 
principal object of the deed mas  to sec~ire the debts due to the 
defendant Robertson and otherq, for ~vliich lie and others were 
sureties i n  Casn-ell, and to prewnt the sacrifice of the propert? 
by forccd sales on executions, nhicll 11-oidd soon be obtained, and 
that  the general clause n-as i n t c n d d  to embrace o ) / l y  such sma l l  
debts as might h a w  escaped the debtor's inemory, and not those 
from him to his children, for the- were large arid not forgotten, 
but were remembered, and n w c  expected by him to be provided 
for by his father. Godfrep Crox-dcr, b -  a donation in his will 
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for that purpose of such property as his father had intended for 
himleRobert A. Crowder, before his embarrassments ; and they 
insist that the prorision made in the father's will, as before men- 
tioned, for his four grandchildren was intended to be in sat- 
isfaction of their claim in the premises, and that the children 
must take the same accordingly, if sufficient to cover their whole 
demand, or pro tanto, if not sufficient. The answers likewise 
claim a reasonable deduction for the education and support of 

the children by their father, not exceeding the interest 
(482) accrued on the money in his hands. And the trustees 

submit whether, if the plaintiffs be entitled at all to a 
part of the funds in their hands, they are to be paid equally 
among the last class of creditcrs o r  are to be preferred 3s haying 
debts for which the debtor had given sureties. 

The bill was afterwards (October, 1841) amended, by consent, 
by making Thomas B. Puryear and the other two children, Giles 
Crowder and John Crowder, plaintiffs, the latter two being 
infants and suing by T. B. Purycar as their next friend; and 
is filed on behalf of these plaintiffs and all other creditors of 
Robert A. Crowder, and i t  niakes John Nelson, the executor of 
Godfrey Crowder, a party defendant, and sets out the will of 
the testator as before quoted, and charges that the sum to which 
the children of Robert A. Crowder may be entitled thereunder 
was intended as a satisfaction of their respective tlemands on 
their father as their guardian, and calling on Nelson accord- 
ingly to account therefor, and submitting to receive under the 
deed of trust, as their debts, the balance due from their father 
to them, after deducting the legacy from the grandfather. The 
bill further states that after filing the original bill the plaintiffs 
therein, Webb and Henry Crowder, finding the delays that were 
likely to arise in the prosecution of this suit, raised upon exccu- 
tion against Thomas B. Puryear the nlonev recovered by them 
at law, in Virginia, and those persons submit that Puryear shall 
be substituted for themselves in the claim under Godfrey Crow- 
der's will, to the extent of indemnifying him for the sum so 
paid by him, if sufficient therefor. 

To these proceedings Nelson made no defense. But in Feb- 
ruary, 1832, Thomas B. Puryear filed his bill in the Court of 
Chancery in Virginia, against Nelson, as executor of Godfrey 
Crowder, and against Webb and Henry Crowder, and also against 
Giles and John Crowder, and therein charged the appointment 
of Robert A. Crowder as guardian of his children, and that he 
gave bond with Puryear as his surety; that he wasted the estate 
of his wards and afterwards became insolvent, and that Webb 
and Henry Crowder instituted their action against Puryear for 
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the recol ery of what was due to them; a i d  that ,  with the 
r i e x  of protecting and indemnifying Puryear from loss (453) 
and insuring the p a y l e n t  of their estates ill their father's 
hands aforesaid to the four children. Godfrey Cro~\-dcr, their 
grandfather, made the disposition of his will i n  their favor, as 
before set for th ;  and it charges that  the plaintiff therein (Pur -  
year) had paid to Webb and to Henry  Crowder their recovery, 
and was entitled to stand in their place in respect of' the said 
legacy under G. Cronder's d l ,  and also that he vaq entitled to 
have the shares thereof belonging to the two other children, 
Giles and John,  applied in discharge of their fatllcr's debt to 
them, in  exoneration of himself as surety therefor; and lie 
prayed tllc proper accounts and relief in the l~renlises. ' 

To the bill all the parties defendant put in a n s w r s ;  that of 
' 

John  Cronder. ~ h o  v a s  still an  infant. being put in b~ his 
brother Giles. ~ h o  had then come of age. h d  on 20 May, 
1842, it vaq thereill declarccl that  m d e r  tlie will of Godfre-  
Cron der, Henry Cron dcr and Levis Tl'ehb, a<  administraror of 
lLa'rv TT'ebb, had a right to receire their duc proportion of the 
fund directed by the testator to bc applied to the p a p e n t  of the 
debt in the said x+ll m~nt ioned to he due by Robert Crowder as 
the guardian of the said Henry. N a r ~ ,  Gilei and J o h n ;  that the 
plaintiff Puryear had paid the said debt to said Henry and 
Nary ,  and that he n a s  entitled to stand in tlleir place. -1nd it 
v a s  decreed that Ke l~on .  as esecntor, sllodd accordingly account 
before a commisqioner. nho  qhould ascertain the amount sub- 
jected by the d l  of the testator to the payiilent of the said chil- 
dren of Robert -1. C r o d e r .  The nla*ter a f tcrvardi  reported 
the smn then in the hands of the exwutor and duc to the fo11r. 
children, and t l ~ t  there would be a further sun1 of ii;S61.84 (or 
$213.46 each) due to them on 10  Februnry. 1833. A1nd there- 
upon it was decreed on 13  October, 1848. thnt S e l w i  qhould pay 
to Thomas R. Pnrpear the sun1 of $902.94. v i th  intcrest on 
$872.32, part thereof. from 10 Februar~-,  1842. till paid, that 
being the sun1 in the hands of the executor due to Henrg Crow- 
der arid the late X a r y  Webb of the fund directed b~ thc 
\ d l  of the tcqtator to be applied to the pnpineilt of the (4%) 
debt dnc to them by Rohert -1. C r o d e r ,  their guardian;  
and leaw v a s  rcwrved to the  lai in tiff Pllrycar to apply for 
further dircctions as to the other f~mdq  coming into the hands of 
the executor ~ l l i c h  may be subject to the payment of that debt. 

After the foregoing decree in Tirginia, the defendant Palmer 
( the other defendants, Cro~vder and Robertson. heiug dead. and 
Palrncr being their representat i~e) pnt in a further answer in 
this cause, in nhich he relies on the Virginia decree and the 
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facts ascertained therein, and insists that  Purvear  and the two 
children, Giles and John  Cron-der, shall look to that  fund, as 
f a r  as it d l  extend, before the? can come on the funds in his 
hands, if they can do so a t  all. 

By an  exhibit recently filed i t  appears that  an  action m s  also 
instituted in Tirginia against Puryear, on the guardian bond, 
for  the benefit and a t  the relation of Giles C r o ~ ~ d e r  and John  
Cro~ader, in which the debt to them was on 19 Map, 18-13, found 
to be $1,802.05, TT-ith interest a t  6 per cent on $1,010.02, par t  
thereof, from 1 January,  1839, "subject to a credit for $1,499.07 
paid thereon 10 February, 1843, by John  Selson, executor of 
Godfrey Crowder, deceased." 

:;i*ahiln~ for plaintiffs. 
S o r m o d  for defendants. 

RTI'FIS, C. J. -Ilthough from rarious judicial proceedings 
in this caTe, and the circumstance that nlany of t l i ~ s ~  ne re  
founded on matters which occurred since the original suit l~egan,  
sereral altrrationq and amendments became necessara in this 
cause, x~hich  hare  rendered the statement of i t  somen-hat per- 
plexed and prolis. yct thc questions for decision arc not numer- 
ous, nor. we think, difficult. I t  seems to be cleir that under 
the provisions of the deed of trust, the debts of the father. as 
guardian to his children, are secured and niuqt be paid par; 
p r w i  n-ith others of the same class. I t  n7as a debt ~vhich  existed 

at the time of the creation of the deed, and one for which 
(4s;) the maker of the deed had giaen snreties, and the lan- 

guage of that  instninlent is express that all drbts of that  
ch rac t e r ,  "I\-hether mentioned or not mentioned. arc intended 
and are to be as fully secured and paid as if they xiere specially 
nained in the deed." I t  i5 true, the parties say they \TTere not 
in their contemplation, aud the? pire the reasons ~ h y  they were 
not. But that  cannot control t h ~  ~ s p r e s s  and positirc prorisions 
of the deed. There are some modern English cases in ~ahich ,  
under certain circumstances, the maker of a deed of trust for  
the payment of his debts has been held at liberty to reroke those 
purposes and direct other dispositions of the propertg. TTTe are 
not alaarc that the doctrine has been a t  all recognized in this 
countr-, and certainly i t  has not as vet in this State. But if i t  
prerailed here it could not affect this case, inasmuch as a cred- 
itor-indeed, the principal creditor and surety of the maker of 
the deed, namely, Mr.  Robertson-was a partv to the deed, being 
one of the trustees, and the trustees accepted the office, sold all 
the property, and paid maria of the debts. I t  is too late, after 
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that, for the party to stop the further execution of the trusts, 
were he to attempt it. But he has made no such attempt, but 
only states that in making the deed he had no purpose to include 
these debts, and for that reason contends they are not included 
by the terms of the instrument. We think they are, and that 
they are to be paid in the class nest to the judgments mentioned 
in the deed. 

The Court is likewise of opinion that the grandfather, God- 
frey Crowder, intended the legacy to these children as a satis- 
faction. a t  least w o  t an to ,  for their demand against their father 
and his sureties. H e  directs his executor to apply the fund "to 
the p a y m e n t  of the legacies, etc., which are in the hands of 
Robert A. Crowder as their guardian, so far as shall be neces- 
sary to discharge said legacies." Indeed, as he knew that his son 
was insolvent at the time he made his will, 26 March, 1839, his 
principal object in making the gift and in expressing himself 
as he did must have been to indemnify his son's surety, who 
mas then'sued by two of the children. VCTc think, there- 
fore, that the children mere uilder the obligation in ecluity (436) 
to resort to that fund for their satisfaction before com- 
ing upon the father or his surety; for, under the will, they are 
to have, as a pure gift, what may remain after paying what 
their father owed them, and they cannot increase that fund by 
raising the money from the surety or their father ~vhich the 
grandfather intended his estate to pay. I t  follows that the 
grandfather's estate is thus made the primary fund for paying 
these debts, and that the children ought to resort to it in the 
first place, and that, if they would not, and had recourse to the 
surety, the latter has the right to stand in their place and recrive 
their share of the fund provided by the grandfather. This has 
been definitely done in respect to the shares thereof belonging 
to two of the children, Henry and Mary, by the decree of 15 
October, 1842, under which Puryear was then reimbursed the 
sum of $902.94, and he has probably received since the further 
sum of $215.46, each, from Nelson, on account of his payrntnts 
to Henry and Nary's administrator. Why the decree did not 
also declare the other two children, Giles and John, bound to 
receive the same sums from Nelson, and require Nelson to pay 
them on account of their debts and ill exoneration of Puryear as 
surety, we do not perceive, as they were all parties to the snit, 
and the accounts fully taken. But it is not material, sinre it 
seems probable those payments hare been since made to them 
by Nelson, and have been allowed as a credit in taking their 
judgment against Puryear, and the whole can be shown before 
the master, should the parties find it necessary to go before the 
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inaster for an account. We presume, however, the parties can 
readily settle among themselves, after knowing the opinions of 
the Court upon the question raised. Upon this point that opin- 
ion is that only so much of the debt of Robert -2. Crowder to his 
children as shall remain after applying thereto the fund pro- 
vided by the grandfather forms a charge against the trust funds 
of the father in the hands of Palnzer. t'poa the ordinary prin- 
ciple of substitution, as applicable between the creditor and the 

princi1)al and his surety, Puryear is entitled to stand, in 
(-287) respect of the balance of the debt thus forming that 

charge, in the place of IIenry Crowder and Lewis Webb, 
whom he has fully paid; and, as regards the other two children, 
Giles and John, they will be entitled, or Puryear in their place, 
as it shall appear before the master that Puryear hath or hath 
not paid the debt to them, to such part of i t  as was not dis- 
charged out of Godfrey Crowder's fund. There can be no deduc- 
tion on account of the education of the children. I t  was, by the 
settled rule of our courts, the duty of Mr. Crowder, as father, 
to xaintain his children, if of ability; and if not, he should 
hare the sanction of the proper court to an application of the 
children's property to that purpose. We doubt not that such is 
also the law of Virginia, for if it had not beell the proper deduc- 
tions would have been made in the snits brought by the wards 
in that State, in which the surety mould be inclined to inake 
every defense. But here the father seems to have had no lack 
of means, but to have possessed a competent fortune, until ruined 
by a mercantile partnership ; and he never designed charging 
his children, as is manifest by his keeping no accounts against 
them. Besides, the grandfather's will covers 'thewhole portions. 
interest as well as principal, and enough is got from that sonrce 
to cover much more than all the profits of the wards' property, 
which is all that could be allowed for maintenance in any case; 
so there are many reasons why this deduction cannot he ad- 
mitted. The Court can, however, only make these declarations, 
and cannot drder the cause to a reference in the present state of 
the pleadings. At the time of filing the amended bill, Giles and 
John Crowder were infants, and the bill is filed in their behalf 
by Puryear, as their next friend. I t  seems that Giles Crowder 
hath since come of full age, and can prosecute the suit for him- 
self. I t  may likewise be the case as to John, but it does not 
appear. If the case were sent in this condition before the mas- 
ter it would be the interest of Puryear to show that he had paid 
the whole debt due to John Crowder. in order to lay hold of 
his part of the fund in Palmer's hands, while he would, at  the 
same time, be charged with the duty to the infant of showing 
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tha t  lie h a d  not made such payment, if i n  t ru th ,  a n d  as  (485) 
it m a y  be, he has  not made  it .  T h e  Court  cannot permit  
a suit to  be carried on i n  the n:me of a n  infant  by a nest  f r i end  
wlio call have a n  interest i n  conflict with tha t  of t h e  infant .  
T h e  c a u e .  therefore, mus t  s tand upon  these declarations un t i l  
another  next f r i end  can  be f o ~ u l d  or  the par ty  hirnseli shall come 
of ape. T h e n  tha t  shall bc the  case it d l  be referred to take 
the  usual accounts of the t rust  f u n d  and the payments inade 
thereont, ~ i t h  directions fo r  allowing al l  creditors to  come i n  
under  the  decree and  prore  their  debts i n  order T O  distribute 
the funcl i n  conformity to  the deed. 

PER CUKIAV. Cause o r d ~ r e d  to s tand over. 

Ci t ed ,  I i iyruii l  2.. lii1.X-patrick, 41 S. C.. 474: H a g l n v  1.. 

I l l c C o i ~ b .  6 6  S. C., 351; G c o ~ p  c. H i g h ,  b 5  S. C., 504; B u J , I :  
c. T u ~ i i c ~ ,  ib., 504; Xu71 v. Trollier, 100 S. C'., 50. 

1. Creditors of -1 recorerccl ju t lqne~~ts  ; ~ t  1;lw for tl~ttir debts ni.;rii~at 
A'S ad~i~iiiistratnr. but it n-;is foni~tl that tllc. :~clu~iuistr:ltor of h 
had no assets. .T~~dz~iic'llts n-erc tlitwfo1.r ('litert~l (/i((oi(lo. 
wards, on a bill filed bg the nest of kill of A aqnii~st liia ad- 
ministrator, it n-:IS dcclnrcd by rlit. c ~ ~ n ~ r  that cert;~in ncgrcws. 
n-hich the admiuistr;ltor lint1 ill his 111i-sessicju :i!1i1 claiinell as 
his ow11 under :I deed nbsolntt, (111 its face froin --I. IT-rre hrld by 
the said administrntor o~ily by \\-ny of niortcace as n scmrity 
for a debt. and the :ldmiaistr;itor \;-as drcwccl to delirer over 
thc said negrocs to the next of kill of A upon their pagmcnt 
of the drbt and interest. :1nd tliry n-ere, in pursuanec of snc.11 
decree, tlelirrred :~wortlinglg: Hcltl. 011 ;I hill. no\r filed l)y tlie 
said creditors against the snit1 :~dnrinistr:iltor ; n ~ d  t l i ~  11exr of kin. 
that the negroes were subject to the (.l:li~iis of tlle creditors. after 
deducting the amourit duc to the :~d~iiinistr:itor 011 the said iiiort- 
gage. 

2. These negroes, or the riglit of reclen~l)tio~i. \T(~IY> 11ot nsscrs at  1;rlr. 
and therefore tlle creclitors arc. nor co~icluclc~tl. by ;I jndginrnr :It 
law,  that there vere no :Issets. froill non- asserting tlirir c.l;~ilils 
in equity. 

3. Thr plaintiffs hnre n riglit to ask n clwrer in s11c1i n (.:re n c ; ~ i ~ ~ s t  
the nest of Bia. altliouqh it iniglit not 1 1 ; 1 ~ - t b  1)t'tlii ~leeess;ilry to 
~iinlie them parties to the snit. 

4. In the suit of tlie nest of kill :~gniiist tlle ac11ni1listr;~tor. it s c c i r ~  
the court should hare directed an :~ccouilt of tht. iiltclstate's clcbts 
before decreei~lg a distribution niiioilg tlir nest of kin. Sl1c.11 is 
the practice in England. 
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5. Sor will the statutes of limitations bar the plaintiffs' claims, al- 
though more than seven years had elapsed before the bringing 
of this suit, because the plaintiffs had brouht  suit within the 
1)rol)er time and obtained their judgments, to be satisfied out of 
m y  assets that might thereafter occur. 

THIS caure having been set for  hearing, 1%-as transmitted to 
this Court from the Court of Equitv of STOKES, at Fall  Term, 
1842. 

The facts are stated in the opinion delivered in this Court. 
The bill is filed bp the creditors of George Hauser, 

(490) deceased, against his administrator and nest of kin, for  
an account of his personal estate and for the satisfaction 

of his creditors thcreout, and particularly that certain s l a ~ e s  mag 
be declared equitable assets to that  end. That  cause Tms set 
for hearing upon the bill and a n s m r  and transferred to this 
Court. T7p011 the pleadings it apl,ears that  there are no assets 
of the intestate, unless the slaws a h o ~ e  mentioned be assets, and 
as to them the casr is as follons: George Hauser died intmtate 
in 1819, and the defendant Christian Lash was appointed his ad- 
ministrator and took into his possession the effects and returned 
an inrentorv. and aunlied in a course of administration. b r  v a v  

L L c .  

of retainer or  in payment of creditors, all the effects embraced 
in  the inreatorr .  after x~hich  there rernained unnaid suridrr 
debts to the presmt plaintiffs respectirely, r h o  h i d  instituted 
suits a t  lav- on them. in n~hieh  the administrator  leaded fully 
administered. The  plaintiffs being unable to sho~i- at l nv  any 
other assets, the issues upon the administrator's pleas TTere found 
for him, and the creditors, i n  lS19, took judgments qunndo, 
under the statute. 

I n  1828 George Hauser conreyed to Christian Lash five sla\-es 
by an absolute deed, expressed to be in consideration of $818 
then paid. After the deed the slaves remained with Hauser 
until his death, but upon that erent the defendant Lash took 
tliem into his possession. clailliil~q then1 as his o n n  property 
under the deed as an absolute purchase, and did not return them 
in  his inrentory as a part of the effects of his intestate. Some 
years afterwards the children ~ v h o  Twre next of kin of George 
Hauser filed their bill in the Court of Equity against Christian 
Lash for an  account and distribution of the estate of the intes- 
tate, and particularly that the deed for the slaves might be 
declared a security only for the sums adranced b>- Lash to 
Hauser, and that ,  after satisfying the same, they might be 
declared a part of the personal estate of the intestate in the 
hands of the administrator and distributed. 
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After a tedious litigation that cause was heard in this Court 
in June, 1839 (22 N. C., 212)) and there was a decree in 
conformity to the prayer of the bill and the proper ac- (491) 
counts ordered, and at  June Term, 1841, after the mas- 
ter's report, it was finally decreed in that cause that the sum of 
$1,271.64, with interest from certain days therein mentioned, 
remained due to Lash from the estate of his intestate, which the 
plaintiffs in the cause were required to pay to liini on or before 
1 December, 1841, and that upon receiring the same Lash should 
surrender to them the slaves and their inrrease from I\Iarcli, 
1818, and also execute a release to then1 of all claim to the slaws 
by virtue of the said deed. I n  September, 1841, the present 
plaintiffs filed their bill, and after stating the foregoing proceed- 
ings, alleged that the next of kin mere about getting possessio~i 
of the slares from Lash and carrying them out of the State, with 
the view of defeating their father's creditors, and praying for 
an injunction and sequestration and for relief as a b o ~ e  stated. 
By consent .of the parties in the cause the negroes mere deliv- 
ered and relcased by Lash to the nest of kin, and tho latter garc 
bond in a large penal sum to perform the decrees that niiglit be 
made in the cause. 

W a d d e l l  for plaintiffs. 
X o r ~ h e a d  for defendants. 

RT-FFIN, C. J. The opinion of the Court is that the exccss in 
the value of the slares orer and above the nionep that mas due 
to Lash and secured by the conveyance was in his hands assets 
for the satisfaction of debts, and that it remains so in the hands 
of the other defendants, the next of kin, after reimbursing to 
them the m o n e ~  they hare paid to Lash under the decree and 
the costs incurred by them in establishing the true nature of the 
conveyance to Lash. The principle upon which the propositiou 
rests is a very plain one. There was a right of redemption in 
Hauser, which was a valuable interest, and ought therefore to 
be applied to the benefit of his creditors, at least in a 
court of equity. Wentr. Exrs., 186. Against this, how- (492) 
ever, several objections were urged on the part of the 
defendants. But they all seem easily answered. One mas that 
the plaintiffs are concluded by the judgnlents on the adminis- ' 
trator's pleas of plene n d m i n i s t m ~ d  in the snits at law, and that 
as these slaves mere then held bv the administrator, thev arc 
not assets since come to hand. This objection rests on the as- 
sumption that the intestate's interest in the slaves could be 
reached at law, and might have been offered in evidence to dis- 
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prore those pleas. Without deciding TI-hether, after such a judg- 
ment, assets strictly legal, which TTere in the administrator's 
hands at the time and by him concealed from the creditors, 
could be reached in  equity upon the subsequent discovery of 
them by the creditors, we hold that in this case the judgn~ents 
a t  law do not conclude the nlaintiffs. because these slaves were 
not recognized at law as belonging to the intestate, but m7ere 
deemed tlie legal property of Lash himself, and so were not as- 
sets in a court of law. TVhether chattels conreyed by an instru- 
mcnt 11-l~ich upon its face plainly s h o ~ m  they were mortgaged or 
pledged can be in any case deemed legal assets, when the day 
of redeluption had passed in the debtor's lifetime, we are not 
now called on to decide, though the authorities as well as the 
reason of the thing seem not to leave much doubt on the ques- 
tion. But certainly in  no manner can a court of lam hold that 
a chattel, conr-eved absolutely by the deceased, renlained his 
property for any p ~ ~ r p o s e ,  unless, indeed, the creditor should 
establish that the conrcpnce  n a s  made to defeat creditors, and 
so was frauduleut and void under the statute. Se i ther  party 
raises that point here, and T T ~  are to assume that, in respect to 
creditors at least, thr  transaction was fair. Beinc so. the in- " ,  
terest of the intestate n-ah a pure equity to  hare  the conrtyance, 
absolute in its terlns, declared in that  court to hare  been improp- 
erly obtained, or i~ltended by the parties as a security, and that 
it should stand only as such. This interest n a s  therefore equi- 
table assets, arid could not be taken uotice of a t  l ay ,  a i d ,  as is 
admitted on all Iiands, was not then talien notice of. Conse- 

quently, tlie findings upon the aclmiliistrator's pleas do 
(493) not affect the plaintiff's rights i n  this Court i n  respect to 

those assets. 
I t  xws next said that  t l ~ e  plaintiffs Jvere not entitled to relief 

against the nest of k in :  first, because they liad no equity to 
follow the assets into their ha~ids ,  unless in a cace of the insol- 
rency of the administrator and a fraudulent collusion betvren 
him and the next of k in ;  scconclly. because they n-ere protected by 
the statutes of 1789 and 1715, barring actions against dead men's 
representatires. As to the first, it is sufficient to say that  so f a r  
from this being a proceeding to follov the assets into the hands 

' of the next of kin, it  is one to obtain satisfaction out of the 
assets before the? should get into those hands. Perhaps the 
plaintiffs need not hare  brought in the next of kin, and if they 
had supposed that in the former litigation the redenlption had 
been shackled with the payment of too large a sum to Lash, they 
would probably hare  brought their bill against the administra- 
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tor alone to have the slaves declared equitable assets in his 
hands. But as there is no suggestion of the kind, it was obvi- 
ously the more fair course to bring in all the parties and allow 
to the next of kin the benefit of the payment actually made or 
to be made by them for the redemption of the negroes, and for 
the costs of the long controversy they had carried on for the 
purpose of establishing an interest in the intestate, of which the 
creditors now claim the benefit. The next of kin did not demur 
because they were improperly made parties nor state the objec- 
tion in their answer. On the contrary, they got clear of ail 
order in the cause whereby the sheriff made a sequestration, took 
the slaves from the possession of Lash and prerented the next 
of kin from getting them, by roluntarily agreeing to perform 
t>e decrees in the cause if the parties would allow them to take 
$ossession. I t  is plain that they cannot set up such a possession 
as in itself defeating the creditor's satisfaction out of that prop- 
erty. Perhaps, indeed, it was the fault of the court not to have 
directed in that cause an account of the intestate's debts before 
decreeing a distribution anlongst the next of kin. Though not 
usual with us, it is the established course in England, and 
under that decree the creditors prore their debts and re- (494) 
ceire payhent out of the funds in court. G'illespie v. 
Alezcxnder, 3 Russ. C. C., 130. That case also shows that, after 
distribution by a decree, the creditors may bring back the estate 
by a suit apainst the next of kin, who, and not the administrator, 
is chargeable to the creditors in such case. d fortiori, when no 
account of the debts was directed in the suit by the next of kin, 
creditors may, upon a bill against all the parties, claim satis- 
faction out of the, assets while the fund is yet in court or in the 
hands of the administrator, though ordered to be paid over to 
the next of kin for division among themselves. 

As for the lapse of time, there is nothing in it. The statutes 
bar if the creditors do not bring their actions. That was done 
here, and put an end to the operation of the acts. There is no 
presumption of payment upon such judgments as these; espe- 
cially it must be so held when no such defense is set up. There- 
fore the plaintiffs are still entitled to have the fund administered 
in this Court as equitable assets of the intestate, and the neces- 
sary accounts of the clear amount of the fund and of the respect- 
ive debts of the intestate must be taken. 

PER CURIAM. Decreed accordingly. 

Cited: Green. .c. Collins, 28 N. C., 151; Leigh I . .  Srnit72, 35 
N. C., 448; Gaither v. Sain ,  91 N. C., 307. 
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1. Sotice of a deed of trust, not registered according to law, raises 
no equity against a creditor. 

2. d creditor muy honestly obtain a security, by way of mortgage or 
deed of trust, for a debt Bnow11 or believed to exist, though un- 
liquidated, and a preference thus gained by one creditor over 
:mother for what may turn out to be due is not unfair. 

3. So nirre delay, either in settling or collecting the deht, will not of 
itself impeach the deed, since forbearance may arise from many 
motives besides that of giring a false credit to a debtor, and 
in illally i i ~ s t a i m s  may be attributed to the most benerolent and 
praiscn-orthy n~otires. 

4. Thus, where, upon a dissolution of copartnership between two 
brothers, a deed of trust was given by one to the other for an 
estimated balance sup~osed to be due, and no settlement was 
11i:lde ilor any attempt to proceed under the deed was made for 
tliirteeu years, the creditor brother being in the meantime resident 
out of the State, i t  2cus 11Pid that the deed was not on that account 
fraudulent, the brothers both stating in their answer that  the 
 mount since ascertained to be due om a settlement was more 
than sufficient to corer the property secured by the deed o.f trust. 

.7. A rnnii who is appointed to a public office, for the faithful per- 
' 

forniance of the duties of which he is bound to give sureties, may 
prol~erly indemnify such s n r ~ t i r s  by a deed of trust on his prop- 
ertg. 

6. The circumstance that possession of the property conveyed by a 
deed of trust is to be retained by the nialier of the deed until i t  
is wanted for the purposes of the trust is not in itself an eridence 
that the deed is fraudulent. 

7. If a sale under a deed of trust to sell for the benefit of creditors 
is, by the terms of the deed, to be delayed so long, or if the 
pro1)ortion i11 point of value of the consumable articles conveyed 
over those of a different character mere such as  to induce the 
court to believe that it  was the object or a n  object of the deed 
to provide for the inaker 1)ermanently or temporarily, and not 
for his creditors, the court would pronounce the deed void. 

S. Where the parties to a deed of trust for the satisfaction of creditors 
do not definitely express the debts that are  due or to become due, 
creditors hare a right to demand a n  inquiry, and although they 
charge fraud in the deed and the charge is not established and 
their bill dismissed, yet they are  not bound to pay any costs to 
the defendants. 

9. An answer directly responsive to the bill must be received as true, 
in the absence of tcetimong- contradicting it. 

(496) THIS was a cause removed by consent from WARE 
Court of Equity, at Spring Term,  1843. The bill was 
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filed, answers put in, replication thereto, and no proofs taken on 
either side. I n  this state of the cause it was set for hearing. 
The following facts were exhibited by the bill and answers : 

The defendant Thomas B. Littlejohn became indebted to the 
plaintiff in 1839, by endorsing a bill of exchange, drawn by one 
Hunt,,and the plaintiff recov&red judgment thereon against him, 
T. B. Littlejohn, for $1,902.70, besides costs, at August County 
Court, 1840, of Granville. The plaintiff issued a Jieri facias, 
which was returned nulla bona, to February Term, 1841, arid 
then he filed this bill on 4 March, 1841. 

For some years before 1827 a partnership existed between the 
two brothers, Thomas B. Littlejohn and Joseph B. Littlejohn, 
in merchandise at  Oxford, and also in a tannery under the firm 
of Littlejohn & Locker. Thomas B. Littlejohn was also in- 
debted on two notes to a bank in  Raleigh, which Joseph B. Lit- 
tlejohn had executed as his surety. By a deed bearing date 30 
October, 1827, reciting the two debts, and also that on their 
partnership accounts T. B. Littlejohn was considerably indebted 
to J. B. Littlejohn, and that as he was desirous of securing the 
payment of all those debts, T. B. Littlejohn conveyed to John 
Nuttall several parcels of land in Granrille and one negro slaw, 
in trust to sell, xhen required by either of the parties, and pay 
those debts. This deed was duly registered in 1828. By two 
other deeds of the same date T. B. Littlejohn conveyed certain 
slares to John Nuttall in trust to sell and pay certain debts for 
which Willis Lewis was his surety, and conveyed to Willis Lewis 
certain slaves in trust to sell and pay certain debts for which 
John r u t t a l l  was his surety. The debts set forth in the 
two deeds last mentioned, it is admitted by the defend- (497) 
ants, have been long since paid. I t  is admitted, likewise, 
that the debts for which J. B. Littlejohn was the surety for T. 
B. Littlejohn. as mentioned in the first deed, were paid many 
years ago, and the dwd is now set up as a security for such sum 
only as T. B. Littlejohn may owe the other party on their part- 
nerships. On 29 February, 1836, Thomas B. Littlejohn became 
indebted to John A. Hicks in the sum of $2.500, for which he 
executed his bond, and Abram W. Vcnable joined therein as his 
surety; and for the further security of the debt and as indcm- 
nity to Vcnable, T. 13. Littlejohn on that day executed a deed 
to Thomas B. Lewis for four negroes, Pleasant, Reuben, Robin 
and Dary, in trust to sell and pay the said debt. Afterwards 
Davy was sold, and his price with other sunis of money, amount- 
ing in all to $1,360, applied in part payment of the debt, but 
still leaving a balance of $1,150 of principal, besides interest 
due thereon. This deed was registrrrd on 18 May, 1840. The 
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bill charges that there n.& nothing due from T. B. Litrlejolin to 
Joseph B. Littlejolln or their partnerqhips; that  the? l i ~  ed near 
each other for several years after the execution of the deed and 
made no settlement nor took any account of the state of their 
concerns so f a r  as to enable other creditors to know n h a t  sum 
the one ov-ed the other, znd, in fact, that J .  B. Littlcjohn re- 
moved to Tenlie~qee a number of years past, learinq all the 
effects of tlie partnerships and the propertv convered in the 
hands of T. B. Littlejolln; from nliicll circumstancei: the plain- 
tiff charge. that nothing n a s  due to J. B. Littlejolln originally, 
or that he had released or abandoned all clainz to any bun1 that  
might be owing to him, and therefore that the deed first men- 
tioned Tvas kept on foot :IS a subsisting securitv. f rnndu l~n t lv  
and for the mere'1mrpo.e of deceiving mid hindering the plain- 
tiff and other creditors of T .  B. Littleiohn. 

The bill further state. tliat bu another deed bearing date 29 
July,  1S40, T. B. Littlejolln conr-ewd to John R. Hicks the qame 
negroe.. Pleasant, Reuben :ind Robin, and eight others, and also 

sm-era1 pa l~e lq  of land in Grnnrille Count7 and the t o r n  
(498) of Oxford; also t n o  ~nules,  thrc~e liorses, t w e l ~ e  b a d  of 

cattle. all his crol~, of corn. fotlder and o:lri. :rnd his 
household and kitchen furniture-the same h ~ i n c  all his T isible 
property-for the purpose of sccilring certain &btq or p re t~nded  
debt. tlierein recited, that is to qay, a debt to Thomas Bronn on 
bond for $1.709, duc 1 2  Januarv,  1529; one to R. and R. H. 
Kingshurv for $748.76, bv bond, and s e ~ e r a l  ot1irr.i specified, 
and alqo for the purpose of qecnring Samuel J. Do~vney and 
Abram IT. Tenable from loss from any liabilities t h e -  have in- 
curred or inav hereafter incur as sureties for the said T. B. 
Littlr>john in his bond. g i ~  en for the performance of his duties 
as Clerk and Naqter of the Coast of Equity for the years 1838 
and 1339. v i t h  power and direction to the trustee, upon being 
required by the parties therein secured, to sell the property and 
out of tlie proceeds pay, f i r s t ,  quell lnoneys as Tenable and 
D o m e y  mar- be liable for as sureties on the official bond as 
aforesaid: s ~ e o n d l ~ / ,  the debt to Brown, and, last71/, all the other 
debts, ~ i t 2 1  a p r o ~ i s o  that, by consent of the parties, T. B. Little- 
john is to remain in possession until the trustee shall n a n t  the 
property for the purpose of a sale, and that  T. B. Littlejohn 
shall surrender the possession TX-hen required for that  purpose. 
This  deed also recites that  before mentioned as having- been made 
to T .  B. Lewis for the negroes Pleasant, Reuben and Robin, on 
29 February. 1836, and conreys those slaves subject to the opera- 
tion of that  prerious deed. 
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The bill states that  the period when this last-mentioned deed, 
dated 29 July,  1840, was in fact executed was unknown to the 
plaintiff, and i t  charges that  i t  was not executed, or, if so, was 
kept under the control of T .  B.  Littlejohn until after the plai11- 
tiff got his judgment, wliich was on the first Monday of August. 
1840, and that  none of the creditors accepted the deed before 
that  day, and that  without the coiwurrence of any creditor, T. 
B. Littlejohn, of his own head, nrote and executed the deed for  
the sole purpose of hindering and defeating the plaintiff; that  
if any of the creditors knew of the execution of the deed they 
and T. B. Littlejohn and Hicks contenlplated that Littlr- 
john was to enjoy, consume and dispose of the property (499) 
in the same manner as if he were still the owner, and that 
the creditors assented thereto for the ,ease and faror  of T. B. 
Littlejohn, and that  hc had kept and used the property ercr  
since. 

The bill further charges tllis i i ~ t c w t i o ~ ~  the nlorc. for tllc reason 
that in fact Downey and Venable were not rcsponslblc for ally 
default of Littlejohn in his office of clerk and inaster for 183s 
or 1839, o r  for  none before the execution of the deed, and be- 
cause the deed provides for  future defaults. The bill particu- 
larly charges that  Brown removed inany years ago to Scotland, 
and would not hare  left a debt so long uncollected and, espr- 
cially, allowed the interest to run so long ill arrear, aiid for 
those reasons charges that the said debt was pretended and not 
truly owing. The bill further charges that  if the said debts 
were just, and there was no such origiilal frmdulcnt  purpose, 
yet that the creditors now indulged the debtor fraudulently and 
to the prejudice of the plaintiff, forasruuch as they do not sell 
enough of the property to pay their debts and thus leave the 
residue unencumbered and open to the plaintiff's execution. 
The bill is brought against Thomas B. Littlejohn, Joseph B .  
Littlejohn, the heirs and executors of Nuttall (who is dead), 
and the executors of Willis Lewis (who is also dead), Thorrlai 
B.  Lewis and Jolin R. Hicks, the trustees in the two deeds last 
mentioned, Tenable, Downey, Brown arid all the creditors se- 
cured in the deed of 25 July,  1840, and it interrogates then] par- 
ticularly upon the matter before alleged, and especially T.  R. 
and J. B. Littlejohn, whether they had settled their partnership, 
and whether any and what sum is due thereon from the forincr 
to the lat ter;  and also interrogates T. l3. Littlejohn and Brown 
whether any part of the said alleged dtxbt to the latter is really 
owing, and why the same was not sooner paid. The bill also 
interrogates T.  B. Littlcjohn, Tenable and Domney, when a 
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default took place in the office of clerk and master, whose money 
was misapplied, and how, and when, and at what period it was . 

disclosed to the parties. 
(500) .The prayer is that all the deeds may be declared fraud- 

ulent and roid as against the plaintiff, and that he may 
ha\ e satisfaction decreed out of the property therein conveyed, 
and for general relief. The representatives of Nuttall and Wil- 
lis Lewis did not answer, and the bill has been taken pro con,  
f ~ s s o  against them. The answer of T. B. Littlejohn states the 
debts for which those persop, Kuttall and Willis Lewis, were 
sureties to have been paid long ago, and that releases were not 
taken, because they vere not known to be necessary, or through 
inere inadvertence. As to the debts from Thoipas B. to J. B. 
Littlejohn, the separate answers of both tkose persons state that 
in both of the firms J. B. Littlejohn had adranced a large cap- 
ital; that they mere conducted chiefly and almost exclusirely 
under the nlanagenlent of T. B. Littlejohn, as the active part- 
ner;  and that, although in October, 1827, no settlement had 
taken placc~, it was well known to both of them that T. B. Little- 
john was largely indebted thereon to J. B. Littlejohn; that a 
settlement could not well have been made at the time, as the 
'oilawl tlwn owed large debts and had a large amount of debts 
owing to them, but that from a rough estimate of the assets and 
the awounts of the respective partners they then believed that 
T. B. Littlejohn was indebted to J. B. Littlejohn in a sum not 
less than the utmost ralue of all the property conveyed by the 
deed, and certainly not short of $10,000. These answers state 
that before settlement could be made J. B. Littlejohn removed 
to Tennessee, in 1829, and has resided there ever since, and that 
owing to the want of opportunity for making a settlement one 
was not made until, by the filing of this bill, it was made neces- 
sary for J. B. Littlejohn to come to this State for that purpose, 
and that he accordingly came, and 011 29 Sovember, 1841, the 
parties stated their accounts and came to a settlement, a copy 
of which is annexed to the answer of J. B. Littlejohn; whereby 
it appears that at  the execution of the deed there Tvas a balance 
due to J. 13. Littlejohn of about $17,000 .of principal money, 
and that including interest up to November, 1541, the balance 

amounted to $24,933.45, after deducting large payments 
(501) made in the meantime. The answers admit that some 

parcels of the land, particularly mentioned, had been sold, . 
but they state that J. B. Littlejohn concurred in the sales and 
received such parts of the purchase money as had been paid. 

J. B. Littlejohn admits that he did not press a settlement and 
payment of this claim, as he would hare done in the case of a 
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stranger or if he had considered any person interested besides 
himself, and says that  the delay arose from a desire not to dis- 
tress his brother and from the belief that  his debt exceeded two 
or three times the ralue of the property conveyed for its security, 
and that no other person had an interest i n  the execution of the 
trusts; and he denies tha't he released or erer  intended to release 
the debt. 

Both of the defendants aver their belief that the settlement is 
correct and that the balance appearing thereon is  just and truly 
due, and they subinit to produce their books arid to have an  ac- 
count taken in this cause of their partnerships, if required. 

The answer of T. B. Littlcjolln further states that the deed 
to Hicks, dated 29 Jtlly, 1840, Tvns executed and delivered to 
Abrarn W. Venable, therein n a n d ,  on the day i t  bears date, 
and tliat i t  was prorcd and registered on the 30th day of the 
same month, as ap1)ears by the certificate of the register on the 
copy of the deed exhibitc.d by the plaintiff to be true. This de- 

' 
fendant, the t r i l ~ f w  IIicks, Venahle and Domnep, and the other 
creditor3 who have answered, each for  hinlself, state that the 
debts secured in that deed arc justly due and fully owing: par- 
ticularly, T. B. Littlejohn states that  he had used money re- 
ceired in his ofice to the amount of $3,618, which he found him- 
self unable to pay without the sale of some of the property con- 
veyed in  the deed, and that Venable and Domney, as his sureties 
for the rears aforesaid, were liable therefor; that  the debt to 
Brown was justly due, and that  Brown, when he left this coun- 
try, appointed the defendant Venable his agent, with directions 
not to press the collection of the money unless i t  should become 
necessary to its security; that  such directions were girerl 
in consequence of a long intinlac7 and personal friend- (502) 
ship between Brown and T. B. Littlejohn. The answer 
of T. B. Littlejohn has annexed to it a schedule of the debts 
secured and the property conreyed, with an estimate of the value 
thereof, whereby the debts, without interest, appear to be $8,714.- 
73 and the value of the property $8,200; and it states tliat all 
those debts being justly due, and his property not more than 
sufficient to pay them, and beliering that if the plaintiff recov- 
ered his debt, for  which he v7as bound as a surety only, and 
raised the same out of his propertr, some of those debts con- 
tracted on his oxm account would go ulipaid, he mentioned his 
fears to Abram W. Venable, his principal creditor and surety, 
and his desire to secure himself and his creditors ; and thereupon, 
both at the instance of Venable and of his own accord, he exe- 
cuted the deed of 29 July,  1840, for the purpose of preferring 
those .to whom he was justly indebted on his onm account as 
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aforesaid, and for that  purpose onlv; that some of the creditors 
mentioned therein assented to the deed at the time and that  all 
the others did so immediately afterwards, and that there 11-as 
no ~mderstanding or secret trust whereby any benefit ~vhatever 
was intended to be reserved to himself personally or variant 
from the contents expressed in the deed. n-hich he arers waq in 
all respects honn f i d ~ .  The a n w e r  of Tenable corresponds with 
that  of T. R. Littlejolm as to the debt of B r o ~ r n  and the respon- 
sibility of this defendant and Downcr as sureties in the official 
bond, referring to the answer of Littlejohn for the particulars 
of hi. official default, of srhich the sureties have no pcrsonal 
knowledge. Venable states that  the deed ~ v a s  delivered to him 
for the trustee, and that  on the same day he delirered i t  to 
Hicks, the trustee,  rho accepted it. H e  likevise insists on the 
deed made to Thomas B. Le~vis for his indenmitp as the surety 
for the debt to John R. Hicks. 

The answer of Downey states that Venahlc and Littleiohn 
i n f m c ~ c !  hi;a ~f tit: i i l t : '~i t i~i~ t~ PSCZU~C. the deed of 89 Tidy, 

1840, and he assented thereto, and denies any f r n n d u l ~ n t  
(503) purpose therein, and in all other r e spc t s  concurs with 

that part  of V c n n l ~ l r ' ~  auqn-cr n-hich reyect .  Littleiohn's 
official defaults. The  trustees, Thomas B. Lex-is :ind Hailes 
state ?heir respectire executions of the sereral deeds to them and 
their belief that  the debts mentioned in them n-ere iuqt and the 
deeds borrrr f ide and not intended to defraud the plaintiff or any 
other person. Replication 11-as taken to the answers, and the 
c m w  set down for hearing without any proofs har ing  been 
taken on cither side, and transferred to this Court for hearing. 

Bndqer and TT'. H. Hayzcsood for plaintiff. 
I w d e l l  for defendants. 

RTFFIX. C. J. The admitted facts that the debts for which 
J. B. Littlejohn, John  Nuttall and TT'illis Le~vis lvere respect- 
i ~ ~ e l y  sureties for T. B. Littlejohn h a ~ e  been paid many pears 
past require the Court to put all the deeds of 30 October, 1827, 
out of the plaintiff's v a y ,  except so far  as one of those to John  
Nuttall m a r  be supported as a s e c u r i t ~  for the balance that  may 
be due from T. B. Littlejohn to his brother on their partnership 
dealings. So the deed to Thomas B. Le~ i~ i s ,  dated 29 February, 
1836, for the indemnity of Venable as surety for the debt to 
John R. Hicks, and not registered until 18 U a r ,  1840, must 
likewise be declared not to be an  effectual encumbrance on the 
slares mentioned therein. for  the want of due registration. The 
act of 1820 expressly enacts that  a deed of trust not prored and 
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registered within six months shall, as against a creditor, be held 
utterly void, and the circumstance of the registration before the 
plaintiff got his judgment and execution makes no difference, as 
notice of a deed of trust not duly registered raises no equity 
against a creditor. Daciclson 1.. Cozuan, 16 N. C., 470. The 
case is, therefore, narrowed down to the questions that can be 
made upon the deed of 30 October, 1827, as a security for 
the partnership balances, and the deed of 29 July,  1840, (504) 
as a valid security for the debts inentioned in it. As far  
as the object of the bill is to have those deeds declared void as 
haring been made with a fraudulent intent towards creditors, 
the Court must hold the bill unsupported. As to the first deed, 
i t  is to be remarked that  the circumstance of the security being 
given by one brother to another for an  u~iknown balance of 
accounts, represented to be large, as the parties believed, and tllc 
further circumstance that  there mas no attempt to settle and 
ascertain the balance for so long a period as thirteen , ~ e a ~ s ,  dur- 
ing which time the alleged debtor continued to eiijoy the estates 
conreyed, certainly furnished grounds for suspicion of the fair- 
ness of the claim and of the deed made to secure it, and well 0 

justified the plaintiff, as a creditor likely to be defeated by the 
deed, to call the parties to an  explanation upon their oaths. 
But tliose circumstances arc not absolutcly conelusire of fraud, 
either as evidence that there was 110 debt owing or that  the par- 
ties intended to deceive the world by the possession being so 
long with the debtor. For  a creditor intry honcstly obtai~l  a 
security for a debl, ~ I I O W I L  or belic\(d lo exist, though ur~liqui- 
dated, and a preference thus gained by one creditor over an- 
other for what may turn  out to be due is not unfair. So mere 
delay, either in settling or collecting the dcbt, will not of itself 
impeach the deed, since forbearance clrisc fi-011~ many 
motires besides that  of giving a false credit to a debtor, and in 
many instances may be attributbd to the most benerolent and 
praiseworthy motives. I n  the case before bs the answers of both 
the parties, T .  B.  Littlejohn and J. B. Littlejolin, 3atisfactorily 
and fully repel, if to be credited, all those imputations of fraud. 
They establish, although the debt is not specified iu the deed by 
its amount, that  it  in fact existed, and exceeded the value of all 
the property conveyed to secure it. They account for the debt 
not being ascertained a t  the time by the state of the business of 
the firms, and for the subsequent 1xocrastination by the sepa- 
ration of the parties by distant residences, by tlwir fra- 
ternal confidence and the natural  urlwi1liilgnt.s~ of the (505) 
creditor to distress the debtor. I t  furthermore is seen 
that  all the property conveyed (except the slave, who died long 
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ago) was land, of which the possession merely is not evidence of 
title, and of the conveyance of which notice mas given to cred- 
itors by due registration. Those statements of the answers must 
be received as true by the Court, as the case stands, for i n  all 
respects they arc directly responsive to the allegations of the bill 
and are in  no respect contradicted, even by a single ~vitness. 
Upon tlie face of the pleadings, therefore, this deed cannot be 
declared to have been made IT-ith a fraudulent intent to deceive 
creditors nor to have been kept on foot for that  purpose after 
the payment of all the debts intended to be secured thereby, but 
it must be declared to he still a d i d  security for such sum as 
m a -  be really owing from T. B. Littlejohn to his brother on 
their copartnerships. T i t h  rcspect to the last deed, dated 29 
July, 1840. the Court is led to the like conclusion, much for 
reasons of the same kind. The ansn-ers, being responsire to 
charges in the bill. are e~ idcnce  for the defendants, vhile uncon- 
tradicted. They prore the justice of all the debts mentioned in 
the deed. I n  truth, the bill does not particularly question any 
one of them, except those to Brown and the alleged ~liisupplica- 
tions of money in the master's office. As to each of their1 the 
ansner of Thomas B.  Littlejohn is precise and positire. So is 
that of Tenable ill r e sp rc~  to tlie debt to Bronn.  with the col- 
lection of ~vhicli he x i s  charged, and for the security of vhich, 
~ r i t l i  the other debts. he v a s  active in getting the deed in ques- 
tion executed. S o  one but Littlejohn lzimself could ansver 
directly to the conrersion of the funds in his office, either as to 
tlie time or the amount. and he has giren an  explicit and positive 
stctcment as to both, in n hicli the surcties, Tenable and Do~ixey,  
could only concur to the extent of their belief, and to that extent 
they do fully concur. Aqsnming t l i ~  dcfaults to hare  occurred, 
and the other debts to exist, as being thus cstablished, the Court 
clors ~ o t  perceive any sufficielir ground for inipeachinp the deed. 

There vere,  hoverer,' some objwtions stated in the 
(506) argmiie~it which it is p ro lm to ~iotice. 

I t  I\-as said that  as a prori4on for an iadeliinitp to tlie 
sureties in the official bond, it was against good morals and 
public policy, especiall- as it includes future as well as past 
breaches of duty. But  11-e tliink there is no force in the argu- 
ment. T e  see 110 reaioli nli- a persoil v h o  is entering into a 
bond as surety for the faitliful perforri~ai~ce by an  officer of his 
public duties, may not proride in any liianner he can for his 
counter-security. The  principal contracts at the time to repay 
to the surety any money the latter may be compelled to pay for 
him, and, therefore, he may superadd thereto any further or  
collateral security. I f  this may be done nhen the obligation 
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is contracted, i t  must be competent to do so whenever the partly 
apprehends danger, and certainly when an  acknowledged default 
has happened. 

It was likewise said that  as some of the property conveyed, as 
the crops, were perishable, and corisurned in the use, and as the 
possession was to be retained by the debtor, the deed is  thereby 
shown to be fraudulent, as appearing to be made for the ease 
or favor of the debtor. 

I f  i t  so appeared we should not hesitate to pronounce the deed 
fraudulent. But  the intent to secure anv benefit. ease or favor 
to the debtor is peremptorily denied, andY we do not think those 
provisions in the deed, when considered with other parts of it, 
do establish such an  intent. The possession mas to -be kept by 
Littlejohn no longer than the property was required for thc 
purpose of a sale, and as to the period or terms of nlakii~g thc 
sale he has no roice, but they are to be determined by the cred- 
itors a t  their will. 

I t  is true that  some of the crops might be consumed before the 
sale; but even that might be for the benefit of the creditors, as 
keeping the property together until the crops growing when the 
deed was made, in July,  ~ i ~ o u l d  mature and be gathered. and 
h a m  had in  view rather the convenience of the trustee than 
favor to the debtor. Wc need not, howerer, further con- 
sider the point at present, since our riews are fully es- ( 5 0 7 )  
pressed on i t  in X o o r ~  T .  ( ' ~ l / i l l ~ ,  11 RT. C., 137, and hare  
been more receiltly repeated in Cannon 1.. Peebles, 24 X. C., -1-49. 
I f  the sale had been delayed so long, or if the proportion, in 
point of value, of the consumable articles orer  those of a differ- 
ent character was such as to induce the Court to believe that it 
was the object or an object of the decd to provide for Littlejohn 
permanently or temporarily, and not for  his creditors, i t  would 
be the duty of the Court to pronounce the deed void. But it is 
seldom practicable, and seldom prudent, to have an immediate 
sale under such assignments; and until a sale, if to bc in a 
reasonable time. as fixed in the deed or to be fixed by the trustee 
or creditors, i t  is more convenient to all parties that the posses- 
sion should not be changed. We plust presume the creditors will 
be governed by,,ttieir oxm interest and not Littlejohn's ease, until 
the contrary ai?pears, and especially when any view to his ben- 
efit is so positirelv denied. The Court must therefore declare 
that  the plaintiff has not established the allegation in his bill, 
that  the deed of 29 July,  1840, to John  E. Hicks was f ra~~dulcr i t ,  
and, consequently, it  is supported as a ra l id  deed and security 
for such sums and debts as may remain due to the several crcd- 
itors or sureties thcrein provided for. Bu t  should the plaintiff 
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thiiik propvr to proceed no further in his suit, and to dismiss 
his bill unon the declarations thus nlade. he nlav do so without 
costb. forLili the opinion of the Court lle'had a ;ight, under the 
circuimta~ices, to call for a dlscorery upon most of the points 
on which 11e asked it. The case, l~owever, is one on which the 
plaintiff, supposing those two deeds to be fair, and subsisting 
tecuritieb, liab a right to relief by har ing  the encumbrances 
cleared fro111 the property, and to that end to ha re  such inqui- 
ries and accounts taken as will ascertain the sums reallv dne 011 
the claiilis provided for, so that  they may be raised out of the 
property, if sufficient, and the plaintiff get satisfactidn out of 
the surplus if any. Therefore, the plaintiff is allowed to hare  

such inquiries upon any or all of those debts as he may 
(508) choose, hut if they should result against hiin they will 

probably be niade a t  his cost. 
The plaintiff declined to hare  the proposed inquiries made. 
PER C L  RIAJI .  Bill dismissed, but without costs. 

Czted: IIurdy 1 , .  Y X t r l n e r ,  31 S. C., 194; , lIoo~*e c. Raglatzd,  
7.2 S. C., 346. 

1. h 1xiu who buys I~rolwrtg ;it ;lii esi'cntion sale buys it only sub- 
ject to the equitable cl:~illis thru esistil~q on it. 

2. Where A had contr;rcte(l by covenant u ~ ~ d e r  seal to buy a trakt 
of land in fee froill K. in which It 1i;rd on1y.a life estate at the 
utnlost. his wife lreiug elltitled to the frc. ;~nd undcr :In execution 
C' bought all B's interest before llr :rnd his wife conveyeil to A :  
Hcltl. that A. althougl~ he had give11 notice to (1' of his contract 
with B, could not recover the 1;111d fro111 (' vithout 11aying him 
at least the 1-alue of B's life estate, although h after such sale 
by esccution had paid B all he had col~tr:lctrd to pay. 

T I ~ I S  was a n  appeal from all interlocutory order of the Court 
of Equity of IREDELL, at  Fall  Term, 18.22, his Honor, S a s h ,  J., 
presiding, refusing the nlotion to dissolre the injunction, ~ h i c h  
theretofore had been obtained in the case, and directing the in- 
junction to stand orer until the final hearing of the cause. 

The  facts disclosed by the bill and answers are stated in the 
opinion deliyered in this Court. 

C'~lldzi~el1 for plaintiff. 
J .  H. Rr,yan and Boyderz for defendants. 

' - .  .3 t o  
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GASTON, J. The substance of the plaintiff's bill is that  on 4 
January,  1541, he contracted with one Thomas J. Lazcnby for 
the purchase of a tract of land, whereof the said Lazenby's wife, 
by whom the said Thomas had issue, was seized in f r c ;  
that  thereupon Lazenby cxecutt,d to hi111 a bond in the (510) 
penal sum of $1,050, with c.oi~dition to niake a good and 
lawful title for tlie land as early as the same could be done, and 
he executed unto tlie said Lazenby his bond for tlle sum of $375, 
payable in good negotiable notes, and also another bond for 
$150, payable in a four-horse wagon, a~iiounting together to 
$525, the stipulated price of the land. The plaintiff further 
states that on 17 February following a deed was executed in the 
name of Lazenby and wife, but which, because of some crror or 
inforrriality in the comlnission for taking her exai~iination and 
in  the return of the co~nmission, operated in lam as tlie deed of 
Lazerlby only, whereby the said Lazenby and wife vcre  d~c la rcd  
to bargain and sell tlie said land to the plaintiff and his heirs 
forever, and thereupon tlie plaintiff entered into the poss~ssion 
thereof. The  bill then states that at the February Term, l x l i ,  
of Tredell County Court, which \\as before the execution of tlle 
said conveyance, a judgn~ent was obtained against said T,azcwhy; 
that  an execntioa tested of that  term issued to the sheriff a11d 
was by him levied upon said land;  that a sale was nlade by the 
sheriff, notwithstanding the plaintiff Rare notice of his equitable 
interest in the said land;  that  the defendants bought the land at 
said sale, and one of them (Blackburn) hath taken a conreyance 
from the sheriff and has since brought an action of r j ~ c t ~ n c n t  
to tin-n the plaintiff out of possession. The bill avers that the 
plaintiff, believing himself to be unquestionably the owner in 
equity of the land aforesaid, and supposing himself bound by 
the contract with Lazenbp to pay the amount of his bonds to 
Lazenby, hath, since the sale as aforesaid bv the sheriff, paid 
u p  the whole thereof, except about the sum of $25, and the deed 
previously executed has been so ackiiowledged by Lazenby's n ifc 
as to render the same effectual as her conveyance. I n  addition 
to this, wliich we deem the substance of the bill, thcrc are stute- 
rnents of conrersations between the plaintiff and the defendants 
jointly or severally, and conferences between the defendants, 
from which may be inferred a charge that  the defendants had 
conlbined to run u p  the land a t  the sheriff's sale to a high 
price and to get the plaintiff to take it a t  that  price as bid (511) 
off for  him. The answer of the defendant Toinlinson 
disclaims his having had any connection with thc other dcfcnd- 
ant  in the purchase a t  the sheriff's sale or having any interest 
whatever in the land. That  of the defendant Blackburn dc- 
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clares that  he did bid off, as the agent of the plaintiff; that  he 
has offered to the plaintiff the benefit of the said bid, ~vhich the 
plaintiff hath refused; that  he hath accordingly taken a con- 
reyance from the sheriff and brought his ejectment because of 
his refusal, and he yet proposes to surrender his lagal title to 
the plaintiff on being repaid the price he gare for the land and 
hi; ~ s t s .  Both the defendants gire their explanations of the 
c.oiiver~ations and conferences stated in the bill, repelling the  
charges of combination. Gpon the coming in of these ansn-ers 
it m s  moved ba the defendants to dissolve the injunction which 
had been granted upon the filing of the bill against the proceed- 
ing in  the action of ejectnlent instituted by Blackburn. This 
motion v a s  refused. and from the interlocutory order keeping 
up the injunction the defendants x-ere permitted to appeal to 
this Court. 

I t  seems to us that there is no equity in the cause made bp the 
bill to n-arrant the injunctiou. -It the t es te  of the execution 
under xhich  Blackburn bought, Lazeab>-, the dchtor, x a s  srized 
uf a legal edatc as tenant by the curtesy initiate, for the term 
of his lifc, and this estate IT-as liable to sale under that  execution. 
I f  Blackburn purchased for hirnqelf. he acquired under the sher- 
iff's ron~eyance  that legal estate-subject. of course, to all the 
equities in relation thereto nhich bound Lazenby. D u d l ~ ? j  1 ' .  

Cole, 21 S. C.,  429; Frepmon 7.. JTi77, ih., 389. The plaintiff, 
~ v h o  had then paid 110 part of the purchase money under his 
contract. had no right to denlarid a conwyance of this legal 
estate from Blackburn Trithout p q  i r ~ p  to  Blackburn either what 
it cost him or a r a t a h l ~  part  of the price IT-hich the plaintiff had 
stipulated to give for the fee-simple interest. Linch zs.  Gibson, 
4 N. C., 676; F o l f h  2 % .  D u k r  o f  z\-orfnll,-, 4 Mad., ,507 (note). 

Blackburn, not Lazenby. n a s  then the owner of the life 
(512) estate, and Blackbum. not Luzenbq, Tvas e q u i t a b l ~  enti- 

tled to the urice thereof, if the plaintiff chose to insist on 
the pu rchse .  The plaintiff had hi< remedy against Lazcnby 
on the bond to make a pood title, or he might have rescinded the 
contract altogether and had his corenants delix-ered np. His  
~ o l u n t a r y  act, after it had been ascertained that  Lazenby could 
not convey the freehold because it had been assigncd to Black- 
burn, in paging to Lazenbp the entire price of the tract may 
h a ~ e  been done, as he alleges, under the wpposition that Lazenbp 
had a right to receire it.  But this was a mistake, and he had 
no e q u i t ~  to thron- the loss therebr sustained upon Blackburn. 
who ill no manner caused the mistake. I f ,  on the other hand, 
he chooses to regard Blackburn as haring bought Lazenbg's legal 
estate f o r  him, nothing is as yet satisfactorily disclosed Ti~hich 
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entitles him to an  assignment of that  estate upon more favorabIe 
terms than those which Blackburn agrees to accept. I t  is the 
opinion of this Court that  the injunction ought to have been 
dissolred, and this opinion must be certified to the Court of 
Equity for the count: of Iredell. The plaintiff must pay the 
costs of the appeal. 

PER CURIAIC. Ordered accordingly. 

Oz,erru7ed: Tal ly  c. Reed, 74 N. C., 464, 469. 

1. \There n cretlitor obtains :I indqment in mother Stnte against n 
debtor residing there. and the property of the debtor is removed 
t o  this State. :i cwtlitor nl~o :~tt:lclle.: it in thiq State, without 
fraud ant1 f(x n h o ~ n  fidr debt, sh:\ll 11ol(l it :ifininst qucll judq- 
iile~it rreclitor. 

2. A creditor who 11:rs ohtail~ccl a judq~iicnt nt lnw in another State 
cannot rccei~e tlic estr;rordinnry nid of x court of eqnitr in this 
Stntc to enforce snch judgment. 

3. Courts of equity in this Stnte F i l l  only lend their assistance in 
enforcing tlie snticf:lctio~~ of judgments : ~ t  I:IV obtnined in tlleir 
own Stnte. 

THIS case was brought u p  by appeals of both the plaintiff and 
some of the defendaiits from iuterlocutory orders made at the 
Spring Term, 1543, of R o w a s  Court of Equity, his Honor, 
Nash, ?T., presiding. The  following is a sumrlzary of the case: 

The bill was filed on 8 January,  1843, and states that on 3d 
that  month the ])laintiff recovered a judgment in the Conrt of 
Common Pleas for  Union District, ill South Carolina, agxinst 
Daniel Thomas the elder, for a debt of $890.74, besidrs costs 
of su i t ;  that  the plaintiff was a citizen of South Carolina, as 
are all the parties defendant, except Rmccni ;  that a t  the time 
of rendering tlie judgment D. Thoinas, t h  debtor, mas in pos- 
session of three slaves, which were liable to be sold on esrcu- 
tion for the debt and were of value sufficimt to satisfy it, and 
that  he had no other property in South Carolina out of which 
the debt could be raised. The bill further states that  with the 
view of defeating the plaintiff of his debt by withdrawing those 
nkgroes from the reach of an  execution on the plaintiff's judg- 
ment and by corering them with a pretended prior encnm- 
brance in  this State, Daniel Thomas the elder, Daniel Thoma., 
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(514) the younger, James Thomas and Amanda Thomas (which 
three last-named persons are the children of Daniel tlie 

elder) and A. L. Hall, by concert among themselves and with 
Benceni, who resides in  Salisbury, i n  S o r t h  Carolina, secretly 
removed the slares from South Carolina into R o ~ v a n  Countv. 

I ,  

and that  B e n c e ~ ~ i  inlruediatrly l e ~  ied all original attncllment on 
tlleru as the propeity of Daniel Thomas the elder ior  a large 
debt alleged therein to be due from him to Eenceni. The bill 
charges that the pretended debt to Benccni is not a true one, but 
altogether fictitious, and raised b -  the joint cont r i~~ance  of the 
dcfe~ldanti  for the sole purpose of baffling the plaintiff and liin- 
dering 1li111 of his debt. I t  also further states that  the defend- 
ants, Daniel the younger, James a d  -Imanda, set up a claim to 
the slaws u l l d ~ r  some pretended conreyance from their said 
father, s e~ l t  thcln into Sort11 Carolina by the defendant Isall, 
and authorized Bellceni to have them seized and held by him 
under their claiul, also, and for their benefit; and thereupon the 
bill charges that the pretended conveyance from I h n i e l  the 
elder to his cliildrcn n a s  ~ o l u n t a r y  aud nmde without any ralu- 
able consideration, and x-ns made Inally years past, nilen the 
children were 111 teuder infancy, and was not proved or regis- 
tered or  macle 1)uhlic.; and that  the fatlier tllerenftcr continued 
in the possession of the slares, usilig tliem as his on.11 1117 to the 
time of their remo:-a1 into this  State, a period of t-vrelve years;  
and so, that  the same \ \as frauduleirt and 1-oid as against per- 
sons gir ing credit to the father. The hill then charges several 
matters tending to inll~eacli the justice of Benccni's demand on 
w11icl1 he issued the attachment, and it prays a discorery from 
all tlie partics, that ml account may be taken betncen Daniel 
the elder andlBenc.eni, and. if any balance be found ill favor of 
the latter, that it be paid. and, beyond such sum, that  the negroes 
be condenined to the satisfaction of the plaintiff's debt. 

The parties severally ansx-ered, and all of them deuied an? 
concert betweell Benceni and any others of the defcndants. The  

answers of thc children of Daniel the elder state that the 
(515) liegroes did not belong to their father, but were their 

property, wider a n-ritten conveyance mide  by their 
father in September, 1829. They state that the conveyance was 
not fraudulent nor in any m a ~ m e r  intended to hinder or delay 
their father's creditors, but \\-as l~onu i ide intended 2s a reasoa- 
able prorision for these defendants. They say that  their father 
had then an ample &ate, exceeding h r  the sum of about $10.000 
all the debtq he oxed, and a number of other children; and that  
he, about that time, adranced some of his other children, who 
had come of full age, and, ~ v i t h  a view of placing on equal foot- 
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ing with those children these defendants also, who mere deaf 
and dumb, he gave to them the slaves in question. which were 
not of greater value than the advancelllent their father might 
liecessarily make to them. They admit that the deed had not 
been recorded, and give as a reason therefor that another person, 
unadvisedly and without their knowledge, canceled it by tearing 
off the donor's name; but they say that it was a matter of noto- 
riety. And they insist that the conveyance is, under those cir- 
cunistances. valid in the lam of South Carolina. where all tlic 
parties and the slaves resided. They deny that they removed 
the slaves from South Carolina by concert with or without the 
knowledge of their father; but they admit that they delivered 
them to the defendant Hall as their aecnt to bring. them into 
this State, with the view of aroiding their seizure bv the plain- 
tiff and a tedious and expensire litiqation with him. They say 
likewise that they have no knomledg~ of their father's debt to 
Benceni; but they denv that the negroes arb liable therefor, or 
that they consented that Benceni should lery on or take them in 
any way, or suspected that he intended to do so until they heard 
that he had done it. 

The answer of Hall disclaims any interest or claim in h in -  
self, and states that he was employed nierelv as an aqent by 
Daniel Thomas the younger, for himself, his brother and sister, 
to bring the negroes into this State for them. 

The answer of Benceni denies anv concert between himself 
and any of the other parties, and states that hc bad no 
suspicion that the slaves were to be removed until he saw (516) 
them in Salisbury; that he then underrtood from Hall 
why they had been brouqht there, and believinq that in law they 
were the property of Daniel Thomas the elder, and liable for 
his debts, he took out an attachmrnt for a debt that person owed 
him and had the negroes attached and taken into the custody of 
the sheriff. The answer then sets forth the account on which 
the attachment was founded, on which a balance of $1,107.96l1'~ 
appears to be due to this defendant, and, after ex~laininq the 
matters charged in the bill as imlwaching his demand, the an- 
swer states that balance to be justly due. 

On the filing of the bill an order of sequestration was made 
and a writ issued, under which the sheriff held the neqroes. On 
the coming in of the answers and on the motions of the defend- 
ants respectively to discharge that order and to set the neqroes 
at  large, the court granted the motion on behalf of Benceni and 
with costs, and refused the motion on the part of thc other 
defendants, but continued the order until the hearing. And 
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thereupon the plaintiff appealed from the former part  of the 
order i n  favor of Benceni, and the children of Daniel Thomas 
the elder appealed from the residue of the decree. 

a41exnnde~.  for plaintiff. 
C a l d u ~ e l l  and Boyden  for defendants. 

RU PITS, C. J. The question raised by these appeals is n hether 
the plaintiff has such an  interest in the slaves in  controrersy or 
has statcd such a case as authorizes the Court to interfere with 
the possession of them by the defendants, or to interrupt legal 
lproceedings between the defendants themselves for the purpose 
respectively of asserting a title to the slaves in  some of the de- 
fcndants, or of asserting by another a right to satisfaction out 

of thcm for the debt of yet another of the defendants, by 
(317) laying hold of the property and bringing i t  into this 

Court. 
As  betueen the plaintiff and Eenceni separately there ~ o u l d  

scheru clearlv to be no ground for the interposition of the Court 
of Equity. They both claim as creditors of the same person, 
each insisting that  the negroes are the property of that person 
and liable for his debts. Even if it  were true that  the negroes 
w1-e hrongllt into this State at the instance of Benceni in order 
that  hc might gain a preference over the plaintiff by attaching 
herc hcfore the other could seize in South Carolina, there xvould 
be nothing for the cognizance of this Court. I t  mould be simply 
a caqe of legal priority obtained by a vigilant creditor, against 
which equity could not relieve a t  the inrtance of a less active 
wcditor who had no specific title or  lien on this property. But 
all agency on the part of Bcnceni in getting the neproes here is  
dcnicd, and i t  seems he owes his priority to good luck rather 
than any foresight of his own. The plaintiff, therefore. has 
nothing but his own want of diligence to find fault x i t h  upon 
tllii part of the case. How fa r  the Court of Equity might go 
in relieving at the instance of a creditor by jud,gment and execu- 
tion against an attachment, upon the ground that  the debt there- 
in demanded ~ v a s  not real and that the process Tvas sued out and 
kcpt on foot collusive1~- for the purpose of covering the property 
and ~ ~ i t h d r a n i n g  i t  from the reach of just creditors, we do not 
think it necessary to s a -  definitely. Probably the nature of the 
debt and thc fraudulent purpose might be inquired into, in the 
sanie nlarmpr and for the same purpose as if the proofs, instead 
of being an attachment, were an execution on a fraudulent judg- 
ment. But in this case the debt appears to be due to Benceni 
in the first place, and, i n  the nest, all concert between that party 
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and all the others is denied; and it is erident that, ~vhether the 
debt be owing or not, Benceni really claims it as against his 
alleged debtor, and that  his attachment is a bona  fide litigation 
to obtain satisfaction out of this property as against all the other 
parties, plaintiff and defendants. There is  then no principle 
on which the jurisdiction can be changed or an  inipedi- 
ment thrown in  the way of this defendant i n  prosecuting (518) 
his  legal remedy and keeping all the advantages which he 
thereby has a t  law. Upon this ground alone, therefore, the 
Court would hold that  there was no error in so much of the 
decree as the plaintiff appealed from, and order i t  to stand 
affirmed, with costs to Benceni. But, in truth, the cause, aq 
between these parties, need not be determined on those particular 
circumstances, but falls within a general principle, on wliich 
the whole case must be decided against the plaintiff, as v e  think. 

The general principle alluded to is this : that  a creditor, b , ~  
judgment in another State againqt a citizen of the same State, 
caiinot come into this State for satisfaction out of the drlotor's 
property situated here. W e  do not take notice of claini set up  
to the negroes by the children under the father's gift, because, 
assuming them to belong to the father, the plaintiff cannot reach 
them in this way. The proceeding is p~i?nov impressionis.  We 
are not informed of anything that can be made to serve as a 
precedent, though, doubtless, the case has occnrred in r e rp  many 
instances where the debtor had no property in the State in which 
the judgment m-as rendered, but it v a s  remored into or before 
was situate in  another State;  and attempts like the present would 
hare  been often made if they could hare  been carried through. 
I t  is true, the judgment of the court of one State is deemed valid 
and conclusive in the courts of a sister State. What was done 
under a judgment in the State in which i t  was rendered is sus- 
tained by them, if brought into litigation in the courts of an- 
other State. So the latter courts mill aid in its execution when 
necessary to render it effectual. But  they g i re  such aid in  its 
execution by receiring it as evidence of a debt, or  of property, 
when it is made the direct subject of action or of defense in those 
courts, and in no other manner. At  least, mc are .not aware of 
any case in which the court of one State has undertaken to give 
an extraordinary remedy to a creditor, by judgment in another 
State, merely on the ground that  the laws of his own State did 
not furnish an effectual remedy. I f  such bc the fact, 
he must look to his own domestic antliorities to alter (519) 
and amend their laws, and not to the tribunals of another 
State to supply that  want of an  effectual remedy. But erery 
country must be p r e s h e d  a competent judge of the justice due be- 
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tween its own citizens, and to provide effectual nleails for admin- 
istering it. Therefore, if these ilegrocs be the property of 
Daniel Thomas the elder, and were subject to the plaintiff's 
satisfaction, it cannot be supposed that the law of South Caro- 
lina will not, in some mamler, compel him to assign them to the 
plaintiff, or to some officer of the lan to dispose of aud apply 
thc. proceeds for the benefit of the plaintif-f and his other credit- 
or<. So if the childre11 of Thomas hare d o ~ c  the plaintiff a 
u rong ill removirlg thc negroes, it  i i  a wrong made so by the 
l a m  of South Carolina and perpetrared there by her onn  citi- 
zens. n h o  must bc taken to be duly amenable to her laws. Hence 
there is no reason for thc interference of our courts bct~veen 
per.ons all nliom are alien to our l ans  and tribunals and have 
access to their n a t i ~  e imtitutions. I t  m a -  be her? obvrved that 
in this spirit is our at taclment lan concrired, nhich gives not 
that reiiledy against a person residing in another gorernment to 
another person al>o r e s i d i ~ ~ g  in another gorernment. TTe be- 
liere that a similar p rov i s io~~  ib foulid ill the codes of all the 
States n hich g i ~  e the procc-s of attachnlent, and it proceeds on 
the i d w  tliat it ib not iucuil~bent u p l i  olle State tu aclri~ii~ister 
jus t~ce  betweell citizel~r a ~ l d  inllabitaiits of other Statec, but 

a 

recourse may be had to the couiitly ha\ lng jurisclictiol~ over the 
Iwrsons. A\ judgment in another State cannot be enforced here 
hy p roce~sof  exec~ition issued by our courts in the first instance. 
for tlic defendant lias a right to contest the fact nhether it be a 
iudzmei~t in ailother State or not. Therefor?. ~t must be made 
0 L 

the subject of an action here, and the deniand become due by a 
judgnlcnt of our courts, before the p a r t -  can have execution 
here. TTe eutertain that j ~ ~ r i d i c t i o n  because the party has come 
n-irliin the State, and n e cxecute against hi111 our om1 judgment. 
13111 as we cannot executf a judgment lrbroad by process here a t  

l ay ,  so it seems necessarily to follow that a court of equity 
(520)  here ought not to condenin property that i t  cmi lay hold 

of for the satisfaction of such a judgment. Equity is 
ancillary to the law in aiding creditors hy judgment and execu- 
tion in our ovm courts,  here it is necessary for their satis- 
faction. Bur then the persons and property are within the 
State. and no jurisdiction is arrogated orer person? or things 
abroad. The interpoqition of the court is here invoked upon 
the same plea of necessitv. But it is riot a similar necessitv, 
nor one that can be admitted to exist. The supposed necessity 
consists in a defect imputed to the law of the country to which 
all the parties belong in not providing against the power of a 
debtor to put his property out of the n a y  of his creditor, or in 
not compelling him to produce it or  make'it subject to the debt, 



N. C.] JUNE TERM, 1843. 

o r  i n  not giving just redress against th i rd  persons who ha\-(~ 
aided the debtor i n  such his wrongful  acts. It m a y  be t h a t  tllc 
law of South  Carol ina is  lame i n  a l l  these particulars, a n d  t h a t  
help f r o m  some other  quarter  is  necessary. B u t  we cannot  bt-  
lieve t h a t  by  process against the  body or  some other  lnearls tllc 
creditor cannot have due rcdress i n  his own State .  I f ,  however, 
i t  should be otherwise, the necessity of tlie plaintiff's castJ calls 
f o r  legislative assistance a t  home, a n d  cannot  instigate the jndi- 
cia1 tribunals of this  S ta te  to  ellforce a judgment not re i~dercd  
here and  against a person no t  resident within o u r  jurisdictiorl. 

Our opinion, therefore, is  t h a t  so much  of the  decrec as COII-  

t inued the order  of sequestration against a n y  of the ckfendmtq 
was erroneous, a n d  ought to  be reversed, wi th  costs to thc  dix- 
fendants. All which must  be certified to t h e  Cour t  of Equity.  

PER CI ILIAM. Ordered accordingly. 

Two hrotlitw inl i t~i ted lnntl froin their fikther. w11ic.li \\-;I\ tli\ itleil 111%- 

tveen them. They were also equir!ly elititled to the reversiol~ in 1 

motller trikczt of 1:1n(1 which had I,een allotted to their father'\ 
widow, Cllnrlotte Detlieritlge. ;I< her dower, and on which slw 
rehidetl. One of the brotherr died intc4t:rte iknd without i\snfl, 
Icaviug th r  othrr brotller hi4 heir a t  lnw. This brother after- 
\v;rrtls died, I ~ i ~ v i n g  a will. Ey one clnnqe of t l ~ i s  will Ile tlerises 
:IS  follow^ : ''11.~~ ing untlerstooil t11:rt it is the prevailing opinion 
;~iilong .t I I ~ I I I I ~ ~ C I .  of [~coplr tliat I :111i tlie proper heir to the wtatc  
of nry 1)rotllrr. I'hilenlon r)c'thfvitlgcx, tlciwwetl. in~cl ]rot hrlo\~inl: 
the law in ~uc11 ease-. and 11cing ilc.;irous that  my bi'3ter-in-l;rw. 
Eliz:~betli Drtheridqe, sl10~1tI heir the same, and to prevent dis- 
11ntes that  might nrise concernin,rr said estate, I give m d  be- 
cpx t l i  to 1117. silid 5ister-ili-l:r\r, Elimheth Detheridge, widow of 
Iny brother Phile~non, cleccnsetl, :dl iny right, title and intere4t 
to that est ,~te  mltl erery part thereof: and further, i t  is my will 
a11d desire t l ~ t  th r  aljove chuse should he distinctly understood 
that it ir my will mitl desire t11:lt my \aid sister-in-law. Eliza- 
bet11 Dctlieritlge, should heir that estate, and every part thereof, 
real ?nd personal, not\vithst;~niling tlle laws of my country lnigllt 
or would ~nxlic me the proper heir to tlie same." In  i~ S ~ I J S P -  
quent part of the will the trstator thus devises: "A1nd, further- 
inore, it is lily \rill and desire that my mecutor sell, a t  the death 
of Charlotte Detlieridge, my lot or tr:lct of land whereon she 
now lives, and whenever to the a~ilomit of $600 in the hai~ds of 
the executor. I qive nnd heqne:rtli that ~nuch  ($600) to I. A. J., 
'I'. IT. J.. G. I). J., J. J.. C .  T. J. t i r i t l  I". G. J., children of my uncle 
J. J., to  be equally divided between them, giving each one hun- 



tlretl dollars : and wlintc2rer mane is then remaining in the hands 
of ~ n g  e s w ~ ~ t o r .  r11y nil1 and desire is that i t  be equally divided 
I~etv-een tllc c:lliltlre~i first nmiied, Patsy Detberidge. Sally Dalton, 
William Daltori. Eliznl>eth Dalton and .Tames Dalton. giving 
1':ttsy Detlicvitlgc~ ~ I I P - S ~ S ~ ~ I  1):lrt" : I I r l t l .  that tlir moiety of the 
tlo\rer of Imcl n-11ic.h 11;ltl 1~lo11gc.d to the ciecet~secl brother did uot 
Ixrss urltlrr the 1;rttrr. I ~ u t  incluclrd and derised in the former 
of t l l e s ~  rlallws. 

THIS bill mas filed in R o c r i ~ s ~ ~ a a r  Court of Equity, 
(522) and ansm-ers having been put in, the cause x a s  set for 

hearing upon the bill and ansvers, and a t  Spring Term, 
1843, of that court n a s  ordered, by consent of parties, to be sent 
to the Supreme Court for  hearing. The facts of the case were 
these : 

George Dethcridge, formerly of the county of Rockingham. 
died intestate many years since, seized of a large real estate. 
which descended to his two soils, Robert and Phi le~non,  as ten- 
ants in common. Part i t ion was made between tlicni of all this 
estate, except a tract of 250 acres, ~ ~ h i c h  was allotted to Char- 
lotte, the widow of George D. Detlleridge, as her dower, and 
remailled undivided. Philenioil died intestate and without anj- 
l i n d  dcscendaut, and Robert mas his oilla heir a t  law. Robert 
died about 1817, and upon the coiistruction of his will depends 
the decision of the controversy before us. I n  a part of this mill 
the testator thus expresses himself: "Haring understood that  i t  
is  the prevailing opiilion among a number of people that I am 
the proper heir to the estate of my brother, Phileiiion Dether- 
idge, deceased, and not knowing the law in  such cases, and being 
desirous that my sister-in-la~i~, Elizabeth Detheridge, should 
have the same. and to prewnt  disputes that  might arise concern- 
ing said estate, I give and bequeath unto my said sister-in-law, 
Elizabeth Detheridge, widow of my  brother Philemon, deceased, 
all my right, title and interest to that  estate, and eaery part  
thereof; and further, it is 11ly will and desire that the abore 
clause should be distinctly understood that  i t  is my  will and 
desire that my said sister-ill-law, Elizabeth Dethcridge, should 
heir that  estate, and every part  thereof, real and personal, not- 
withstanding the l a w  of my country might or 71-ould make me 
the proper heir to the same." I n  a subsequent part  of the will 
the testator thus expresses hilnself: "And, furthermore, it  is 
my will and desire that lily executor sell, a t  the death of Char- 

' 

lotte Detheridge, my  lot o r  tract of land ~\~l.icreon she non- lives, 
and \vlie~icver to the al~loullt of $600 in the hands of the ex- 
ecutor, I give and bequeath that  much ($600) to  Janles A. 
Joyce, Thonias H. Joyce, George D. Joyce, Joseph Joyce, Char- 
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lotte T. Joyce and Felix G. Joyce, children of my  uncle (523) 
James Joyce, to be equally divided between them, giving 
each $100; and whatever money is  then remaining In the hands 
of n1y executor, ing will and desire is that  i t  be equally divided 
between the children first named, to wit, Pa tsy  Detheridge, Sally 
Dalton, Robert Dalton, Williaiil Dalton, Elizabeth Dalton and 
J a u e s  Dalton, giving Patsy Dctheridge one-sixth part." 

Charlotte Detheridge haring died, the plaintiffs, n.110 arc enti- 
tled under the last-inentiolled clause of tlie will of Robert Deth- 
,eridge to the ultinlate proceeds of "the lot" or tract of land 
t l~creby directed to be sold, filed this bill against the defendants, 
who are the heirs a t  law of Elizabeth Detheridge, the widow of 
Phi len~on Dethcridge, eIaiining that  the last-mentioned clause of 
the will of Robert Detheridge applies to and emb~aces  within 
its operation the whole of the tract whereon the testator's step- 
mother then resided, and therefore pro ta i l to  repeals and makes 
~70id the disposition ur~to  Elizabeth Detlleridge of the u n d i ~ ~ i d e d  
half thereof, which had belonged to her.husbarrd, the testator's 
brother Pldenion,  or, if this be not the effect of such conflict 
betwee11 the two rlauscs, then the latter so modifies the former 
as to perinit the said Elizabeth to take thercunder but an indi- 
d u a l  part  ilk the moirty, which had been of her husband, in 
conznzoii ~ v i t h  the l~laintiffs. The defendants insist i n  their ail- 
swer that  upon the whole will i t  is apparent that  the testator 
directed the sale of that moiety only of the tract which he held 
in common with his brother Phi le i i~oi~ ,  and that  the defendants 
are entitled exclusively to the other moiety under the gif t  to 
their mother of all tlie interest of the testator i n  the real estate 
of his said brother. 

Mowhead for plaintiffs. 
N o  counsel for defendants. 

GASTOS, J. I n  the interpretatioll of wills it is tlie clcar d11ty 
of the Court to give effect to each and every par t  of the 
instrument, and, if it be possible, to reconcile all seeming (524) 
repugnances between its diffcreilt prorisions. *Is the in- 
strument is an entire act, intended to operate altogether and a t  
the same moment, i t  is not to be admitted, unless the conclusion 
be irresistible, that  the testator had two inconsistent intents, and 
has lcft a declaration of both these inconsistent intents as con- 
stituting a law for the disposition of his property. Now, noth- 
ing can be more explicit than the language of the testator in the 
gift to his brother's widow. Doubting, indeed, whether he was 
the heir of the deceased brother o r  not, and therefore cautiously 

:is7 
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abstaining from calling any part of that property hi?, but de- 
scribing i t  simply as ('the estate of his brother Philemon," he 
declares, nevertheless, again and again, that  if he be the heir 
to the estate of his brother, then he gives all his right and inter- 
est therein, and every part  thereof. to  his brother's widow, so 
that she shall heir the same and erery par t  thereof, real and 
~m-qonal. T h e n  the testator subsequently proceeds to give di- 
rections TI-it11 respect to the disposal of  hat he calls "my lot or  
tract of land whereon Charlotte Detheridge liws," i t  is impos- 
sible to suppose that  he had forgotten the gift made to his 
brother's n-idom- of his brother's m o i e t ~  of that land, so f a r  as 
lie had or could pretend any right or interest therein, and i t  is 
esceedinglv improbable that he meant to recall it either i n  whole - "  
or in part. Kom, the two dispositions are perfectlv reconciled 
bv anderstanding the testator. w h m  using the phrase "my lot or 
tract of land," as designating that  ~vhich  x7as his certainly as 
contradistinguished from that nioiety o r  lot n-hich he had al- 
ready disposed of "as .hi4 h ~ o t h ~ ~ ' s  estate," and in respect to 
which he doubted whether it v a s  his or not. The  bill, v7e think. 
nnlst be dismissed n i t h  costs. 

PER PTRIAJ~. Dccreed accordingly. 

1. TTIIWP the c~l~ilrlrrn of :l 1rci.son \vho had died iiitestnte appoint an  
:rttorney t o  collect rncmcys \vIiic.11 were tlne to their father in his 
lif~tinlc. ;~ i id  1w cmll~cts them nccost1ingl~-. sncli attorney cannot. 
n-hen lir i.: c:rllrcl upon to :icconnt f o r  n-hat 11e has received. ob- 
ject thnt'it 11cl011ged in 1;1~1- to the ndministrntor of the decensed 
f a  tl1cr. 

2. I:c3cei~ ing the  Inoncy n i  Iwlonging to l i iq  princip~ls. he caii~lot after- 
n-;utls tleny tl~eir riglit to it. 

THIS cause, having been set for hearing in RLNDOLPH Court 
of Equity, upon the bill, answer and proofs, x7as, at Spring 
Term, 1843, of that  court, ordered by consent of parties to be 
transmitted to the Supreme Court to be heard. 

Upon the hearing the follon-ing appeared to be the facts of 
the case : 

I n  1794 Thomas Lytle, of Randolph County, died, leaving 
some personal property and two pieces of land in that  countv, 
which by his mill he bequeathed and del-ised to his wife, Cath- 
arine, for life, and after her death upon certain limitations over, 
which failed; so that  there mas an intestacy as to the remainder 

388 
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after the death of the wife. The testator appointed several 
executors, of whom William Bell r a s  tlie survivor, and he died 
in 1521, having made a will and appointed Robert T a l k e r  and 
William Welborn the executors. C'atliarine. the widov.. died in 
1812, intestate and without issue. Vpon her death, Bell, the 
executor, took into his possession the slaves belonging to his tes- 
tator and held them during his life, and a t  his death his cxeru- 
tors, T a l k e r  and Welborn, took theiu. The testator, Thomas 
L ~ t l e ,  left no issue, so that his personal estate undisposcd of n a s  
distributable. oiic-third part  tllcreof to his n i f e  and the 
0 t h  two-tllircls part a rnonpt  hi5 ~lext  of kill, n l ~ o  nere  (326)  
his brother, Henry Lytle, his four half-brotlic,rs, a l ~ d  11is 
half-sister Jane,  ~nterrnarried ~ ~ i t h  James 3lontgomery. Tlie 
real estate also descended to the brother Henry, or  to him and 
the half-brothers equally. Jo lm Ueans, one of the half-brothers 
abow mentioned, d i d  intestate irl Pennylvania ,  leaving six cllil- 
dreri his heirs at 1au- illid nest of kin, nanic~ly. S n t l i a ~ i  31cnns. 
Jaiiles Xeans, ,Toliu 3 h n & ,  S a n y  A1e:mi 2nd Josepll X. l i c a ~ ~ s ,  
and Jane,  intermarried \vith Sa tha l l  Toodq. On 19 Ja~iunr,y, 
1329, Joseph 31. Xe:lii~ and Sa t l l an  \\700ds and his wife, J : I IW,  
then residing in Pennq-lrania. eaecutcd a letter of a t t o r r ~ e ~  to 
Williani Hogi111, of Iiandolph ('o~inty. in this State, autl~orlziliq 
hiin by all lawful mealis to :I&, deinancl, slip for alld receive ill 
their n a n q  or  in his on11 to their use, sncli share nud sllares 
of the said &ate, real and personal, tliat had belonprd to tllr 
said Thomas Lytlc as they, the said J o ~ e p l ~  31. a d  M7oods and 
his wife, were entltled to as t r o  of the children of tllc said , J o l ~ i ~  
Xeans, deceased, ~ l ~ o  TI-ai a lialf-hrotl~cr of the testator, Lytle. 
And the present bill is filed by those lwrso~is, .Joseph 11. Xcfins 
and Sa t l i an  Wood. and his nife.  Jmlc. agailist thc, cacci~tm.s 
of the will of said Hogan, 1~2io has sil~ce died, 1)r:l~iiig :I d i ~ -  
c o ~  ery of the sums and estates to ~ i l l i c h  the plai~itlfls are respc~t-  
irely entitled or vhich came to the h a ~ i d i  of said Tf7illiaiii Hoga~ l  
as  tllc attorney of the plaintiffs. The bill allege; that i l l  l q23  
a bill was filrd ill the Court of Equity by certaili p c ~ r m ~ -  n ho 
Tvere the children of tllc testator'i brother He i i r -  Lrt le (then 
deceased) against TYalker and J\rrlborn, the csrciitor.: of &ll, 
and against the origilial teqtator's half-hrotlleri a i ~ d  iiqtcr, Ben- 
janiii~, Ada111 and I l i i d r e ~ ~  Neans. and James J I o n r ~ o ~ ~ l e r v  alid 

. his wife, in nllicll an account :1nd di-tribntion of tlw -a id  prr- 
sonal estatcl lvas sought, and under wl~ich  tlic sniiie T\ nb decrrcd. 
The plailitjfis qtatc tliat they ncrc  not partic. to thc. quit, hut 
that such proceedings ncre  thewin had that a lnrgc 1l111nber of 
?lax es belonging to tlie estate were ordcrcld to be sold by the mas- 
ter for distrihutioli. and it was rcfwrcd to the 111aitcr to take 
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an account of the estate and to answer and report the 
J.527) persons entitled to the same and the proportions to vhich  

they might be entitled, and that  in that  manncr the share 
of their father, John  Xeans, deceased, in the personal estate ITas 
ascertained, and the said Hogan reported and declared in Octo- 
ber, lS31, to be entitled thereto, as a purchaser thereof from the 
children and next of kin before mentioned of the said John 
Neans. deceased, as also to the shares of Adam Xeans, deceased, 
and Jane  Xontgomery, deceased, under purchases from their 
respecti~c nest of kin. The  bill further charges that  it is not 
true that the plaintiffs made a sale of their share or any par t  of 
the estate to <aid Hogan, although it may be true that their 
brothers did, and also o t l l e r~  u h o  had an interest in the prop- 
er ty ;  and they axer that  Hogan, in respect to them, acted as 
agent only. for a compensation that  miglrt be reasonable. It 
also charges that  a t  the sale of the negroes by the master Hoean 
.purchaser1 most of them at  an u n d e r d u e ,  upon a representatloll 
that he v n s  buying for the onners, and thereby kept off other 
bidders, and that  in that lnanner he madc large profits b~ a 
resale k l ~ ~ r t l j -  afterwards, of 11-hicli t h ~ j -  ~ l ~ i m  the benefit. The 
bill further states that  in ,Ipril, 1530, a petition Tvas exhibited 
ill the Court of Equity by the >aid TTilliam Hogan mil other?. 
in which it n a s  stated that  thc said t n o  tracts of land nliicll 
de-cendd from the testator, T h o a a s  T,ytlr, rcsttrd in hi. <aid 
brother, H e m ?  Lytle. and his four half-brother< a?ores:rld, and 
that (amongst others) tht, children of the said rTohn JIeans, de- 
ceased (including the plailltiffs), had coin eyed their shares in  
the said lands to the said Hogan, being one equal undivided 
fifth par t  thereof, and p r a ~ i n g  that  the land might be sold for 
the purpose of partition and the proccetlq d i~- id td  as therein set 
f o r t l ~ ;  and that  upon the pctition it IT-as decreed, in April, 1331, 
that the master should srll the -aid land, and at the sale the said 
Hogan becaine the purchaser, and v a s  allowed to retain out of 
the purchase 1nont.v the s l i a r ~  thereof belonging to the plaintiffs. 
n h o  ~ u b m i t  to affirm the .ale and receive the purchase money 
and interest. The defendants put in their answer, and therein 

admit the letter of attorney made to their testator by the 
(528) plaintiff$, and also thc qereral wi ts  and other procced- 

ings stated in the bill. and refer for more certaintv to the 
origiaal proceedings then~.elrcs. Thev state their belief that  
their testator did make a contract with the plaintiffs for the 
purchase of their shares of the estates, but the7 admit that  they 
have no written or other e~ idence  of such contract. Theg, h o r -  
ever, insist on the reports and the form of the decrees in those 
suits, as establishing their testator's rights, and urge that, if 

3 ) O  



N. C.] J U S E  TERM, 1843. 

the plaintiffs mill not be bound by them, as not having been 
parties thereto, they cannot take adrantage thereof, but may 
litigate nolT as if no such prerious litigation had existed. The 
proofs are not voluminous, except so f a r  :rs they consist of the 
proceedings in the suits referred to in the pleadings, the orig- 
inals of which, by the consent of the parties, hare been laid 
before us. Bu then1 it appears that William Hogan clai~ned to 
represent in those canscq the brother.. and siqter of the plaintifis, 
and ciqht or ten other clairnanti, under polrers of attorney from 
them respecti~ely, ill each of which, except that from the plain- 
tiffs, i t  mas stated to be i r re~ocable  and ulmn a valuable con- 
sideration and for the use of 13ogall himself. But that front 
the plaintiffs is in the ordinary form of n lctter of attorney, and 
it is expressed that  the acts thcrcby authorized are to be for the 
lise and benefit of the principals. On 10 October, 1830, Hopan 
wrote to the plaintiffs a lcttcr i n  the following wordr: "Xo 
doubt >-on hal-e long expectcd to hear from rue. I qhoulil hare  
vr i t ten  but for the fo l lo~~- ing rmsons : (1) Your letter of attor- 
ney did not come to hand imtil nine 111onthq after it qtartcd from 
Washington City. ( 2 )  I n a s  about setting out to AUabama, 
where 1 spent the ~vinter ,  and on my  return, I found nip lnxyci. 
had omitted getting an  order to qcll the land. ( 3 )  I then camp 
to the conclusion not to ~vr i te  until after our Superior Court, 
when I fully expected to obtain an  order. But I am sorry to 
inform you that I n as disappointed in consequence of the judge's 
requiring the newspapers to bc produced, i n  which publication 
T i m  made, and I could not then get them. Consequently I h a w  
to advertise again. But I shall no doubt obtain an  order 
of sale next spring, after which yon sllall hear from me." (529)  

SIcnrlrnhn71 and T w d e l l  for plaintiffs. 
Mo~cl~cnrZ for defendants. 

RT-FFIX. C. J. There is no cvidence tending to impeach the 
fairneis of the sales made by the master o r  of the conduct of 
I-Iogan in making his purchases. I-Ie mas the largest owner of 
the property offered, and might fair ly bid to enhance the price, 
and many others interestcd were present and submitted to hare  
the report of the sales confirmed. On the other hand, the de- 
fendants have failed to establish a purchase b~ Hoqan from the 
plaintiffs. Indeed, thc Court is satisfied that  the truth iq other- 
wise. The difference in fornis of the v r c r a l  p o ~ ~ c ~ r s  of attorney 
is striking, and the presumption is that an attorney acts for  the 
benefit of his principal unless the contrary is clear. Elit 130- 
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gal-~'- letter makes i i  plain that he had not purcliased. I f  he 
had 11t. n-onld ha l e  taken more pains to securc the assignment 
than taking it in a letter of attorney, that should be nine lnonths 
in reaching h i u ,  and, upon that delay. he nould h a w  made in- 
quiric3- about it and applied for another. Besidcs, it is evident 
the. i111c.rc.t and right remained in the principals, for that only 
could llai t. ~ u a d e  tlleui rrirll for illformatioil of hi- l~roceedinqs 
or niake it hi-. duty to conilliuliicate it. Thc letter, indeed, men- 
tioils the la112 onl~., but tliai is iri referelice to a11 order for the 
sale of it. The agency enlhmced the  hole cqtate, lwrsonal and 
1.ea1, as cxprcssed in t11c lmner of attorney, and at the time the 
letter Tra, nr i t ten  tlie lnolley for n-hich the liegoes n-ere sold 
was llot collected nor the clainlalits ascertained. The meaning 
n as that n hell the land shoald be sold he ~ o u l d  write them at  
l a r p  nlloli the nllole husiues.. There is no intirnatio~l in the 
ansn-c.r that TIogan Iind a distlnct authority as to the persorlal 
cstatv. or had made ,I purchase of T ~ ' C  prior to the lettrr of at- 

torney of December. 1\59. S o r  are the plailitiffs con- 
(-330) cluded by the t e x l r  of the xila.ter7s report mid the decrees 

in t h o v  cavq for p q m e n t  to Hogan. a. thc r 4 g n ~ t .  of 
the l)lainiiffq, for they v-ere not parties to the wits .  P e t  we 
tliilik that t l q  ~ I I R J -  a \ a i l  tliclilsclws therrof so f a r  as to show 
what suniq and on what aceomt their attorne- received for thcm. 
It i i  illmaterial how their interest in the estate was ascertained, 
IT h r t l i ~ r  by litigation. arbitrament. or accounting betveen the 
partie. : tlicir attorney is liable to them for whatever he receired 
for and aq their shares of the estate. After receiring their 
money as theirs, he i. not at liberty to deny their riqht to i t ,  
and to say, for  instance, that tlie personal property belonged to 
their father's administrator and not to them. That  ~ o u l d  hare  
1mn  all objection that  the parties rrrho then had to p a r  might 
h a w  urged. But if the- chose to naiue it. and to pay over the 
nloiwy to the aitorney for his principals, the latter may compel 
the former to surrender it to them. The l~laintiff. must, there- 
fore, be declared entitled to such sunis a5 their attorney rcceired 
undrr  their authoritj-. and it must be rcferred to the master to 
i n q u i r ~  what they n-ere, and to make the proper charces for 
interest if the master should think the l~laintiffs entitled thereto, 
: ~ n d  a1.o to make all just allowances for a reasonable compen- 
wtion to the defendant's testator and for the expenses incurred 
in  his aqencp. 

PE R C1 ~ 1 . ~ 7 1 .  Decreed according1;ly. 

C ' i t ~ d :  , l IcSni~- 1 % .  J l r K n y ,  33 N. C.. 604;  Humble I * .  M e b n n e ,  
q9 X. P., 414. 
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,i test.ttor tler i<etl thus "1 1r:tr.e d l  111y prc,]~e~ 1) to rcwain in tlie 
11n11ris of illy witr lor t lw n\e o f  the f;rmil;\ until I ~ J  t n o  SOII*. 1.1. 
11. -1. a11t1 A. 1). J,. l)w.o~ne ot age, a>r 419 111:t~rie.; a11d ill e1t11er 
ci\ ?]It. the prolwrty 01. I I I O U ~ ~  :trc to Ile equ:! llj- t h ~  ~d~ t l . "  Ant1 t1lcsn 
ill nilotLler cluu-e 1 ~ .  +;l>s. 'I Ir:tr-e nt5 LOII .\. I )  .J. tlw :llnoullt 
t11:tt 14:. 1) ,T. P \ \ M W ~  i t 1  ~~11iI:~.(7dphi:1. I I I O I ~  t11;1n 2t1t tv[11;11 (1ivi\lo11 
\vo~~l(l wy. ou ,~cc.(mnt crf the cotupletio~~ of hi\ 111ellca1 r(lucw 
t i o n "  E. 1). .T. 5r;i.s tlleu :it n ulf~tic:~l 101lei.e ill Pl~il,~dolphi:~ 
d11d 11:1(1 I~efm ~ul)l)heil b~ 111s S;ltllm \ \ ~ t l l  %'TOO to Coyer t11e e x -  
Iwrlses of t h t  Z V S . ~ O ~  US the college: H c l d .  t l ~ l t  the legacy to 
.\. 1) .  .7. i n  thiv l n h t  cl;tuse al)plied onlj to tile $700 ;rdvnrlc~tl ill 
the father'\ liietilw to E, D, J . ,  ~ n d  not to any further sums 
thrt l111g11t JJc ~~e(.e\s .~ry or were espe~ldtul l ~ y  li;. I). 5. 111 VO~II-  
~ l ~ t ~ n c  his incdic :r l  ed~~c%tioll. 

1 I IA17- A P ~ A L  from the ducrw of the Court of Equity of Ro:; 
rranl ,  n t  Spring 'rerrn, 1843, his IIonor, Catb!~ ,  -7..  prcsichig. 
The bill was filed 1,y the plaintiff for tllc s c t t l t ~ n ~ n t  of his 
father's estate slid the pnynent of sirch b:rlanee as might be 
found due to h im  Tlie defendants xerc the other legutec.. wlm 
were also t11r cxecr1to1.s of the father. The ~uaterinl  facts r,claf- 
ing to the qnestioli deterii~ilicd by t l ~ c  judge belon vill be i u w d  
stated in t l ~ e  opinion delivered i n  t h ~ s  C'oort. 

No counsel for plaintiff. 
Xorch  l ad ,  G ~ t r h u t 1 1  and RPW for defcndant. 

D A ~ E L ,  J. G. JT. Jones had a wife nnd txvo son.; Nr: made 
his will and devised his property as follows: "I Ienvc all ruy 
property to renx~in  in the bands of my wile for the usc of tlw 
family until my two SOIIS, 33. D. JOIICS and LY. D. Jones, 
become of age, or she marries; and in either event the (533) 
p r o p ~ r t y  and money a l e  to be equally di.\.idcd.'' The 
testator thc.11 appoints his wife and two sorrc. executors. Tliq 
intention thus f a r  appenrs to  be eqllnlity of division betnee11 his 
wife and two sons. Ris  eldest ?on ( E ~ - a s ~ n n < )  n*a.i then attend- 
ing as a student the Medical C o l l c ! ~ ~  a t  Philadcl~,hia, and he had 
been supplied by his father with $700, to rwer  espenacs for that 
session of the college. T ~ P  testator colrcludrd his will with this 
clause: "I leave my son A. n. Jones thc amount that E. D. J m r s  
rlxp~ncls in Philadelphin, more than an equal diviqlon would uay, 
on account of the completion of his mcdicnl rducntion." What 
excess in favor of A. D. Jones on the division of the prop-rty 
did the testator mean hy this clause in his wilI? The preceding 
clause shows that equality was his intention. Arid the last 
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clauqe, we think, shows the same intention as to the bcnefit he  
dc,igned his tu-o sons. H e  had placed a fund of $700 in the 
hands of his son Erasnlus, ~ 1 1 0  was then in a course of expend- 
ing it,  or the greater part  of it, a t  Philadelphia, in obtaining or 
completing a medical education. The testator, therefore, must 
ha1 e mcant such an amount of money as should be expended by 
his soil b_v his (the testator's) authority a t  Philadelphia; he  
could not 1 i a~  e intended by this clause any and ~ ~ h a t e ~ e r  amount 
of monev should ultimately be expended on Erasmus in complet- 
i i q  his medical education at Philadelphia, by any guardian he 
lnigiit tlwrcafter hare. Such a construction ~ i ~ o u l d  come too 
liluch in  conflict with the provision he had intended for his r i f e ;  
her share might then be very materially reduced, which Ire do 
nor discorer that  he intended. T e  think that the decree made 
in the Superior Court waq corl-cct and that  it must be affirmed. 

PER CITRIIJI. Decree affirined. 

T H T ~  came, haring been set for hearing upon the bills, aa-  
swers and proofs, was a t  Spring Term, 1543, of DAVIE Court of 
Equity ordered, by consent of parties, to be trnnsmitted to the 
Supreme Court. The facts are stated in  the opinion delivered 
in this Court. 

K o  couilsel for plaintiffs. 
-1lcrancle~ and Boydeiz for defendants. 

G s s ~ o s .  J. This case was heretofore brought before us on 
an appeal from an interlocutory decree dissolring the injuuction 
which the plaintiffs had obtained on the filing of the bill; and a 
report of i t  and our decision therein  rill be found in 22 N. 
c., 209. 

The plaintiffs, after the dissolution of the injunction, had 
leave to amend their bill, and accordingly, on 18 October, 1839, 
they filed a11 amended bill, vherein and w h e r e b ~  they set forth, 
in addition to  the matters contained in their original bill, t ha t  
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the xi11 of Lhdcrson E. Foster x-aq csecuted on I S  I>ccember, 
183-2, and that a t  the time of esecuting said 71 ill the wid  ,In(lcr- 
son had no right to tlie tract of land which Robert Fostcr 
had purchased from the defendants, a h  ~sec.utors of the (;,::I) 
sald h d e r s o i i  Foqtcr, and to secure th t~  payinc3nt \vllrrcof 
the plaintiffs had esecutcjd the bond nhereupon the defendant3 
obtained the j n d ~ ~ l w ~ ~ t  as  set tort11 ill thr  original hill: :1nd tl~ait 
on this account tlwy nre ndviqed tlint the dcfe~ltI:~llt- liacl no 
autliority n 1~rtc.1 cr to w11 tllc said land, but that  the hame 
descended to t11t h c i ~  at lnrv of tlie inid A h d e r w l ~ .  The plain- 
tiff Robert 1mrticul:rrly a1lcpc.s that at the tinie of csemtinc hi? 
said bond he n as hiniself tlie lcpa'l and cqnit:~l)lc onncr of the 
one-fourth par t  thereof, and theJ both aTcr tliat a t  tlmt time 
the. were utterly ignorant of the fact that  the execution of the 
will  as prior to the tehtator's purcl~asc of tlw land;  tllev statc 
that Elizabeth Scsbit t  is ownpr of one other fonrtli p ~ r t .  t l ~ a t  tlic 
children of S n ~ ~ l u e l  Foster. dcwaued, own another fonrtll, and 
that t l ~ c  defcnd:~nt- Rolm-t S. and Bur ton Craigc. ni t l i  two 
.~tlicrs, own the r e s i d ~ l n r  fou r t l~ .  Tlie 1)laintiffb in.iit that in- 
aslnucll as tlie c.or1tmc.t for  the sale of thc land via? urade u~ ide r  
an cntire wisal~l)r(~llcn.iol~ on hot11 side* of an a ~ ~ t l l o r ; t p  ill the 
defendants to v l l .  the said qalc ought lo hc d c c l o ~ d  ~ n d l  and 
the plaintiffs relieved fro111 tlie  pa^-mcnt of tlip bond given for 
tlie price of the land. The dcfcnclantq. in their m r n e r ,  to the 
amended bill. admit the' fact that their teqtator had not title to 
the land hy them sold at tlic date of the vill.  but nc~ertheless 
insist that  the cxccntol-, the drfcn~lmiti.  had n \ -d id  poncl. under 
the d l  to sell it. They further ctate that Andcmo~l Fostcr 
purc2iased tlie land f r o n ~  Jolm Foqtcr; that a t  tlic sale b r  the 
executors Ricllmorid Fostcr bid off the laud;  that  Richmond and 
John entered into  posqc~sion and imtle a crop, hut in +June of 
that w a r  Richmond transferrrd liis hid to the complainant 
Robert, x h o  entered into the baud for the pnrc11as.e mo~lev, n i t h  
the conipla i~~ant  John n q  his curety. T11ey den+- that  tlic plain- 
tiffs were ignorant that tlie  ill n.as made hcforc t l i ~  tv t a to r  
bought the land, but declare that this matter 71 : ~ q  t a lk~r l  of in the 
presence of the ,)laintiff Robert. at the time of tlic salc, and 
when the deed v a s  executed to him. T11c.y ctate that  the7 re- 
fused to riinke a deed with gencral na r r an t r .  but w ~ r c  
final177 prevailed upon to execute a dccd nit l i  tlic ,pccial ( 3 5 )  
covenant, a s  stated in the oricinal bill. to x-anant  the 
same "against the claim of them and their heirs, and all persons 
whatever, so f a r  as they arc a~itliorizcd h~ the  ill of the said 
Anderson Foster, and no further," and arer  that  it was thereby 
intended not to hind theinselr.rs I,ersonally or i n  their private 
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capacity. They insist that  as the plaintiff Robert has entered 
into the possession of the land arid has occupied it without moles- 
tation, he should be regarded as having bought a t  his onn  risk, 
and is not entitled to be relieved from the consequences of a con- 
tract chntered illto n i t h  liis eyes open. They admit that if the 
land n-as not :ruthorized to be sold it descended as is set forth 
in tlie hill. The plaintiffs put ln a general replication th the 
aasner,  m d  an  order XI-as rilade for conmiissiolzers to take testi- 
rnoriT. and filially the cdnse u a s  set d o ~ ~ n  for hearing 011 the 
pleadings and proofs. and transmitted to this Court. There are 
no Drooi '~ except by exhibit., and thcse establish no more than 
what i.: \ub>t,~ntially agreed by the pleadings. The facts of 
the case, PO f a r  as they are agreed or made to appear by the 
exhibits, are that o n  8 December, 1834, Anderson E. Foster duly 
executed his laat will, ~ n d  thewby, after certain other devises 
and bequests, de\ isrd and bequeathed as follom : "The balmice 
of niJ- property to be applied to the paynlent of my just drbts: 
should there be a snrplu., i t  is my nil1 and desire that  it be 
equally dit ided among thr h ~ i w  of 1 1 1 ~  d e c c a d  brotl~er,  Samnel 
Foster alld the h i r s  of Da7 id Craige." On 31 J u q ~ s t ,  1835, 
the test3tor bought fru111 John Foster the tract of land men- 
tioned in the pleadings, and a t  the X a v  Term, 1836, of the 
Count- Court of iiouaii, xliere the trqtatqr in hii  lifetiiiie U ~ I -  

ally resided, Burtoll Craige and I lo l~rr t  S. Craige, the eserutors 
therein' ~ ~ a m e d .  causcrl the .:lid ~ i l !  :o hr duly prored. On 1-1 
Februar- ,  18'37, tlir ewcuiors, clailllilig to have a power to sell 
this tract under the said will, exposed it to public salp,  hen it 
was either bid off by R6bert Foster or by Riclimond Foster, v h o  
afternards tra~icfwwil  llir bid to the said Robert at the price 

of $3,313, p q a b l e  t w e l ~ e  nlonthr after date. ,I bond was 
(336) thereupon rxecnted by the said Robert, viitll Jehu Foster 

as liis surety, payable to the said defe~ldants as aforesaid, 
and tliey executed m ~ t o  the wid  Robert a deed of bargain and 
sale for the land, x i t h  tlie special cotenant l~crcinbeforc stated, 
the bond and deed both dated of the day of the sale. There is  
no e ~ i d e n c e  that the ~~urc l iaser ,  when he bought or gave his 
ho~ld, Tras an:ire of tile fact that the mill of the testator v a s  
executed befow Ile hecame tlic owner of the lanci. Tlir l i ~ i r s  at  
law of the testator arc t h ~  plaintiff Robcrt, a brother; Eliza- 
beth Sesbitt,  a sister; the children of Samuel Foster, a deceased 
brother, and the children of David Craig?, n h o  are four in nmn- 
ber, including the dcfendanrs, and who altogether inherit a 
fourth part of n l ~ a t e ~ e r  land was not disposed of by the d l .  

Tt is perfrctly clear that the clause under which the defend- 
ants undertook to sell this land did not in law apply thereto. 

3% 
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A man callnot by will prospectively devise or charge lands there- 
after to be acquired. S o  title, therefore, passed by the deed of 
the defendants, unless it may be for tlieir t~Vo-sixteenths of the 
land, nor is  it i n  their power to make a title, nor h a ~ e  thvg 
tendered any conreyance from those who can make title. It is 
difficult to say what is the meaning of the singular co~~enan t  
annexed to their deed, but it certainly cannot procure for the 
plaintiff any indemnity because of this defect in tlle title con- 
veyed. I t  is certain that the purchase wad made, and we liavc, 
no doubt the sale also, upon the clear belief that the executors 
had a ponTer to sell. There is therefore a radical mistake in tlie 
subject-matter of the contract. Tt'hethcr the plaintiff Robert 
could ha re  been relie1 ed, if it  had been shown that lie knen. the 
facts as they reall. were, and yet bought, relying upon his knov 1- 
edge of the law, wc necd not inquire, for this is not shown. We 
regard the mistake as a mistake of fact. I t  is against conscielm 
that  he should be compelled to pap for n h a t  he has not obtained 
and the defendants permitted to receive and hold the pricr of' 
what they have not conveyed. They did not pretend to sell as 
ovmers, hut under a power. They had no pover under 
the mill to sell this land, and are under 110 obligation by ( 5 3 7 )  
the will to account to any person for the proceeds of the 
land. 

T e  hold it, therefore, to be a plain case for relief. But i t  
does not appear, upon the transcript sent up, nhether the judg- 
ment has been collected or not, or, if so, in whose hands the 
inoneys collected now are. The defendants also are entitled to 
receive one-eighth part  of the profits or reasonable rent for the 
loan since the possession was taken. We shall, therefore, for 
the present, make a declaratioil that the plaintif? Kobert is enti- 
tled to have his contract of purchase set aside, direct the neces- 
sary inquiries to be made, and reserve tlle case for a final decree 
when the result of these inquiries shall be laid before us. 

PER CTKIARI. Ordered aceordingl.lv. 
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1. .I ttJstator g;lve to A ''$l.lX. which is in x bond for the store." 
and to B ' '$ l . lX~.  which is in a bond of him and A:' The testa- 
tor. nt the time of his maliing his will, had a bond of A and B, 
who were partners. for $2.300 principal and 011 this bond interest 
11x1 :~ccruetl both before and after the date of the mill, and be- 
fore the testator's death: Held. that this interest did not go to 
t l~ rse  legatees, but fell into the general residue. The bond itself 
nxs  not given, but only certniu sums in the bond. 

2. l'lie testator also gar-e to his wife ";L negro noman named ,Violet, 
;[lit1 if said negro ~voriian should har-e nny increase, and mj- wife 
t l~i l~l is  11rol)er to h:lve her sold, she is to hare the interest of the 
nlollry the saitl negro brings, to apply to whatever use she sees 
11rol1er till her clentli" : to each of tn-o danghters he also gives u rie- 
zro zirl. nan~etl. etc.. "and her increase." A11 these fen~ale shr-es 
11;rd ii~crensc. some horn before the date of the r~-ill and sonw Ire- 
t\\-oen that (lay : ~ n d  the death of the testator: Held,  that this 
iilc.re:lw clitl not go to  the respct,tiw donees of the mothers, but 
I W I I ~  into the general residuum. 

::. 111 soliie cases the ntldition of the word "future." or other like 
v.orc!s of reference. will induce the court to esl~ound the word 
"incw;~se" to iilclude chiltlren I~orn ;~f te r  the execution of the 
\\.ill. But the word "increase." nnt~splxined by any referewe 
I\-liicli n i ;~y  extend its interpret~~tioi~.  apl~lies o n l ~  to children 
I~oru after the test:~tor's death. 

4. I:y :I cwlicil to his will the testator declared, "As I have sold the 
ir;ic.t of lantl ~11icl1 I n-illcd to t h r  heirs of my son .Tollil. 1 no~v 
will tlint the heirs of lii111 have $700 each" : Ilcltl, that this leg- 
;I(.?. to the children of John did not exclude them from n share 
of thc r e ~ i d u a r ~  estate. Thich n-ns directed by his original will 
"to I w  divided :!n~oi~g his heirs as tlit, law directs." 

.3. T-l)on a bill by trustres or executors sceliing the advice of the court 
for thrir secnritr. the court will uot midertxlie to deterrniile facts 
alleged 1)s them to Ile controrerted, but IT-ill only give an answer 
to cluestions arisii~g upon the facts declared by the trustees. 

(239)  THIS cause, after having been set for  hearing upon the 
bill and answers, was, a t  Spring Term, 1843, of STOKES 

Court of Equity, ordered b , ~  consent of parties to he transmitted 
to the Supreme Court. Thc bill n a s  filed by the executors of 
Casper Stidtz to obtain the opinion of the court as to the proper 
construrrion of the will of their testator, and all the legatees 
TI-ere made parties defendant, and put in  their ansvers. The 
questions submitted and the facts on which they arose d l  be 
found stated in the opinion delirered in  this Court. 

Xorelzend for plaintiffs. 
S o  counsel for  defendants. 
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RUFFIN, C. J. The testator. Casper Stultz. made hls xi11 on 
1 April, 1540, and amongst others he thertin made the following 
gifts:  "To my wife I g i ~ e  a negro woman, Violet, and if said 
negro woman should h a ~ e  any increase, and lily 11-ife tliinks 
proper to hare  her sold, she is to ha re  the interest of the 1no1icj- 
said negro hrings, to applv to n hatever use .;he sees proper, till 
her death, and a t  her death to be e q u n l l ~  dirided betneen q 
children as the remainder of my property hereillafter ~iientioned. 
I gire to my  daughter Anne, wife of Henry  Shouse, a ncgro 
gir l  by tlie name of Caroline, and her increase, and $1.1 50, 
vhich is in a bond for the store, and the said Henry Shouse is 
to pay "9 wife $10 per annun1 during her life, I gire to luy 
daughter Christina, wife of John  IGqer, a negro girl by r l ~ e  
name of &ria. and her increase, and the plantatiou on n-hich 
they now l i x ,  by said J o h i  ICicer g i ~  ing my ~ ~ i f e  29 biisheli 
of corn and one good \mgonload of ha7 per annuic, as  long as 
she l i ~  es, and a t  the death of both of them the paid ~~c.g,rro 
girl a ~ ~ d  her increase to fail to the heirs of Christin:i. (5.10) 
I glre to my son Daniel four lieerocs, nr,nicd, ctc., arid 
$1,150, 1~11ich is in a bond of l l i~il  and Shouse. Lastly, 1 d l  
arid bequeath that  the remainder of lily property be sold and 
equally d i d e d  a~nong  mj- heirs, as the Ian. directs." C- a 
codicil, dated I d  ,Tul~-, 1341, the testator cays: "As 1 hare  sold 
the tract of land nhicli I 11-illed to the lieirs of my son John.  
I I L O W  TI-ill that  tllc heir\ of liim hare  ST00 each, to he put to 
int twst  till they come of age, 2nd the interest applied to rais- 
ing and scliooling said children, and the remainder, if any, paid 
to tllenl n i t h  the principal, ~ r h c n  the- come of age." The tes- 
tator died ill December, 13.11. 

The bill states that  bef 'o i~  the making of his will tllc testator 
had hcen in  partnerbhip in  mcrchandi~e  with hi< con-in-lax- 
Shouse 2nd his son Daniel, nnd had sold to theln his interest 
for  $2,300, for nhich  he took tlleir bond; and that  a t  the date 
of the will some intcrcst 1i:rd accnicd thereon, and that  it and 
s ~ h a t  subsequent17 accrucd up to t l ~ e  tcstntor's deatl! rcnlainecl 
~mpaicl. And one of the questions for tlie a d ~ i c c  of the Court 
is. whcther thc intere,t in question belong.; to the donees of the 
serrral  sunls of $1,150 in that bond or fall.; into the residue. 

JTe think the interest is part  of the residue. ,I bequest of 
a note or bond, being specific. carries ercrytliing due on it. 
whether principal or  intereqt. The entire ( o t p l r s  is giren. P e ~ r y  
C. Xa.t ~ ~ 1 1 ,  1 7  N. C., 307. I t  is w r y  posqiblc it nlight hare  
been the pi~rpose of the m t a t o r ,  by the gifts of the different 
parts  of the principal muney due on tliis bond to the lespective 
parties, who gave the bond to extinguish the debt. as xvell the 
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interest as the principal. But ~ r e  c.nrnlot bay that he has es- 
pressed such an illtention. H e  does not pire an aliqnot part, as 
an aliquot part, of the bond to the respectire legatees, hut only 
a certain sum of money i n  this bond. TTThethcr the legacies be 
regarded as specific, to the estent of the sultl; aanled, or  as 

demonstratiw merely, n e  are not authorized to gire inore 
i 541 ) than the nitlounts of money it? 11 11 ~ I I  P I  O .  

The bill furthcr states tha t  brtween the date of the d l  
and the dtatli of the teqtator the n7oman Violet, given to the 
wido~r-, had a child, and also that the women g i ~ e n  to Xrs. 
Shouse and Mrs. ICiser had four children each, some of whom 
n e w  born before the date of the will and others bc tnwn that  
dax- and the death of the testator. And the oninion of the Court 
is asked whether, under the s e r ~ r a l  dispoqitibns of the d l .  the 
isbne of the ~ r o m m ,  or any of thein. go with their mother< to 
the. particular derisces re.pcctidy,  01- form part of the residue. 
Here again, though it may probablv he defeating the testator's 
expectations, \re niilst llold that  the gift. of the mothers pass  
o n l ~  the issue horn aftel- the death of the testator, mrd that the 
children born at any time h ~ f o r e  the tcstator died fall into the 
general residue. I n  bonc5 I . Jorr ec. 4 S. C., 347. it n ~ s  rlecidd 
that a specific bequest of a feinale blare did not pnsq a child 
born after the csecution of the will i n  the lifetime of the testa- 
trix, because the will o n l ~  spoke from her death. The word 
"increase," n~llich this testator. uses in each of these dispositions, 
\ d l  not remove the difficulty. We admit it to b~ e q u i ~ o ~ a l  in 
its sense, and there liar-e been several cases in 11-hieh, by the addi- 
tion of '(future." or  other like word of reference, the disposition 
has cnrried the children born after the execution of the ~ d l ,  
Tndeed, i n  Rulloth: T .  Rullorlc, 1 7  N. C., 307, and in another case, 
under the word "increase," coupled n-ith r o r d s  of reference to 
the pos~ession by the donee of the mother a t  and before the exe- 
cution of the will, the Court felt justified, upon the a lyarent  
i n tmt ,  in holding that  the legatee too!< the issue as well as the 
mother, of which the donee thus had the possession before and 
a t  the esecntion of the d l .  But  there must be some expression 
in the d l  thus to carrv back the operation of "increase" to a 
r~eriod anterior to the death of the testator. Unassisted. i t  
passes only the issue born after that e ~ e n t .  Pole c .  Cole, 23 

K. C., 460. 
(542) The bill further states that the testator had a son named 

John,  ~r-ho died in the lifetime of his father, leavinq two 
infant children,  rho are the persons mentioned in the codicil, 
to whom the legacy of $700, each. is giren, and that  a question 
has arisen whether that  prorision in the codicil does not exclude 



tliose children from a share of the residue. Upon that qncstion 
our opinion is clear in the negative. TTe are at a loss to con- 
jecture a ground on ~ r h i c l ~  the doubt could be r a i d .  Inde- 
pendent of the grneral priliciple that gifts by separate instru- 
ments are 217 rtrrcc f t rczc cu l~~u la t i r e ,  unlcsq ill the one paper there 
he tcrlus of revocatio~i of the othrr, there are other reasons 
entirely convincing in thiq caqe that the leeacics ill the codicil 
a d  in the rrsiduary clause of the Trill a rc  cn~ilulati\ e. la the 
first place, they are of different natures, the one being a 131~11- 
niary legacy zlr nutr l iJrc ,  alld the other an uncertain re4dnary 
disposition. -1lnstet~ 1 . .  Xcxctcrs,  1 P r .  X7nls., 323. *\nd par- 
ticularly. in the next place, the legacies in the codicil arc girrn,  
not ill substitution of all tlic prorisionb made by the teqtator for 
tliese t ~ ~ o  grandchildren, hut are substituted, as i? specially 
expressed in the codicil, for a particular prorision for tlicm in  
land which the testator aftcrn-ards sold. To each of his chil- 
dren he nlakcs particular devises and hrquests, and tlien gircs 
tlieii a share of the residue. 117 the general description of "111y 
heirs," thereby including also the two children of his deceascd 
son. For  them he had also prorided. by derising to them land: 
and af ter~rards  selling it. he gives ill itq stcad $700 to each of 
the grandchildrell. tlms lea7 ing the residuary disposition iri thr i r  
favor in full force. Ridges  1 % .  J l o m  i w n ,  1 Bro. C. C., 388. 

The bill further stated that  "the plantation" on vliich Xiser 
lired at the execution of the nil1 consisted of a tract of land 
containing 70 or 80 acres only, but that the testator liad other 
lands adjoining, out of n hich h~ had a tract wrrf-cd r o i ~ t a i ~ ~ i ~ ~ g  
179 acres, and including that  of T O  or 80 acre.. uhich he at  one 
time intended to con\ ry to Kiser ; that he executed a deed 
tlirrefor bv signillg arid sealinq it and liaving it :~ttestcd, (343)  
but lierer de l i~ered  the same. but purpoqel;v nithheld i t ,  
and that, after thc death of the teqtator, K i v r  rontrircd to get 
possession of the deed and had it rcpistered. Upon nliicli tllc 
bill state? that  llloit of the rcsiduarr legatees insist that tlic 
devise of "the plantation" carrieq o n l ~  the s~nallcr  tract of 70 
or 80 acres. and that the residne of the lii~ld COT cretl hv the ( l e d  
is a part  of the rwidue of tlir (,state, and a+ tlic adrice of the 
Court thereon, and prays that Kiser n i iy  be conlpcllcd to w r -  
render the deed and conre. to such percons as 1nay pnrcl1a.e the 
land. 

The aniwcr of Kiser deliips that tllc tcstator did llot dn l i~  er 
the deed, and s a y  hc delivered it to one of tllc 1)laintiffs for llim 
(Kiser) ,  &ereby it became ralid, as a conye! mlcc, in tlic life- 
time of the testator, and that  the plaintiff, after thc death of the 
testator. handed the deed to this defendant. -1nd he insists fnr- 

ST-?(; IOI 
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ther ,  tha t  a t  the date  of the will he  mis ,  by his testator'.; con- 
seut, ill possession of t h e  whole t ract  of 179 acres, mid cultir nt- 
ing  different par t s  of i t ,  as  well n i thout  as  within the 80-acre 
tract,  and  that  the ~ v h o l e  m s  used by h im and  k n o w l  by the 
testator as  his "plantation," and  bv the description the testator 
intended the \\hole to  pass by  his  will. Some otlwrz of the de- 
fendants b- their  answers c o a t r o ~ e r t  the facts  as  atated by Tiiser 
and  affirm the allegations of the hill. 

L-pon these l~ lead ings  the Court  cannot g i \ e  :in opinioil on 
this last contrmersy, since, heforc tlw 1,roper construction of t l l i  
d l  can  he declared, the  fact< in iegard to t h ~  s u b j ~ c t  to w l ~ i c h  

' the ni l1  applies must bc a s c e r t a i ~ ~ e d .  L-poa a bill b trustee? 
or  esrcutorb seeking t h e ' a d ~ i c e  of the Court  fo r  their  aecuritg 
n.e cannot ulldertake t o  deterinillc the facts,  because x7e only q i r e  
a n  a n s v e r  to tlle questions ari.ing upon the facta declared by  
the trustee. Therefore, ~ v h e n  hc tells us  i t ]  his hill that  tlle 

facts  a r e  disputed. n e  can only sa! to h im that  hc has  
(544)  come too soon f o r  our  oliinion, and  that  ~ I P  c a m o t  g ~ t  it  

un t i l  he shall la- the c a v  heforc us  as  i t  is, 1117011 ~ x ~ l ~ i c l l  
the Court  is to declare the  l a v .  I11 the present -tat? of the 
pleadings, therefore, we  must decline gii-inp an? opinion on this 
point. 

PFR Cr  RIITI. Declared accordinqly. 

2. I11 tillii~iz the fl('(.Ollllt8. l i o n - ~ ~ . e r ,  the 111:1ster is to respect any l m -  
tit11 s e t t l c ~ i ~ ~ c ~ ~ ~ t  t l i :~t  11;1s I~crn 111;1(1e. ho far  i ~ s  it extends. unless 
s11o\v11 t o  Iw erroneous or to 1i;lve Iwc~11 impro~itle~itly made. 

Trm cauqe n-as qct f o r  hearing, and  a t  Spr ing  'I'cnn, 1510, of 
R a n  Court  of E q u i t -  n-ai tsan.mitted. by collsent of parties, 
to the  Supreme Court .  
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The farts arc statcd in the opinion deliyered in this Court. 

GISTOX, ;J. Jc-e TT'itller~~~oon, on 20 February, 1885, e v -  
cuted a colir eymlcc to the dcfciidants of all his propert7- upon 
certain trusts for the pnp len t  of his creditors a l ~ d  thc indnll- 
ni t7 of his sureties, ancl sqine timc thereaftcr dicd inwlrcnt .  
Tile plaintiff's, nlio are of the nlmlbrr of thc creditor. nnd -ule- 
tie. to be prorided for by the coiiregancc, hare  filed thin bill 
against the tru.tees, alleging that  the other claimanr. under the 
decd h a w  either been satisfied by the defendants or have com- 
promised ~ r i t h  theni, and that the trustees hare  sold enough of 
property and collected enough of the debts assigned them, or 
might h a w  sold and collected enougli. to di~cliaree all 
the denlands upon the trust funds, and demand an ac- (316'1 
count from tllr defendant. and the p a p e n t  of what .hall 
be thereon found due. The dcfenclants have ansnewd the bill. 
I n  the fir-t part of their ansner tlier qet up, a. n conclusire 
drfcnsr to the bill. thnt ther  hare  st:ltcd n i l  accoiult ' i ~ i th  the 
plaintiff, in t h t  premises, 11-hich they aver to he. to the best of 
their kno~rlcdge and belief. a full. just and true account, and 
harc  settled ~ r i t l l  them accordingly. This nccolint they ayer to 
h a l e  hecn qizned b~ the plaintiffs Sorcom and Gret.11. and to 
hal-e bem e-liil~ited to and approved of by the otlicr plaintiffs. 
Insisting upon this defenre, as if it  had been specinllv pleaded 
in  bar. they ner ertlielev proceed to set forth a statement, ediih- 
iting the amount of their sales and collections and of thcir dis- 
burselncnts, charges ancl payinents, ~ i~h ic l i  they arer  to ha1 c been 
made up bv their attorney aiicl counselor. to he signed by wnie 
and ap lu 'o~cd  by others of the claimants, and 'ivbich the\- declare 
contain.. a i  the>- hc l i e~c ,  no error., esccl~t  certain errors after- 
m r d s  discorered to be error. against tlwmselv~s, and that apon 
d i s c o ~ c r i i l ~  these, and for the purpow of correcting them, thcv 
deductcd a ccrtain percentage from the qums ~r-hiell, nccordine 
to that  statement, ~ r e r e  due to the rcspect i~e  claimants. They 
further admit that in thiq qtntcmcnt a parcel of ~mcollectecl 
notcq and cles~iands conr-c-ccl hl- the dced ncre  no n n v  noticed, 
but the. a w r  that tlr rv :Ire nearly if not utterly TT~- th l e s s .  and 
thnt the defendants 1 1 a ~  c not hwn quilt7 of n c ~ l e c t  i i ~  failing to 
collcct them, and they drclarc that they hare  proffered and non. 
proffer to gire these 1113 to the clni~nants under the deed of tnwt.  

TI'P find it difficult to reconcile the diffcrent parts of this 
a n m w  together. The latter seemq to overrule the former part. 
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Ticirt account cannot be a "full one" which is admit ted not to 
embrace all  tlie mattcrs of account. I t  cannot be a '(just" atatod 
account, if ascertained to colitain important  errors, v h i c h  t h e  
defendants ha7 e ,  hone \  e r  fair ly ,  undertaken wbsequently to cor- 
rect :  and  the p a g n ~ e n t s  according to the correctioni so  tirnilc 

cannot be held to  be payments i n  ful l  of the balances pre- 
( X i )  T ionily itated. But ho\verer this may be, tllerc is a qen- 

era1 replication to the answer, and no eridence aha te7  e r  
is offered bv the defendants to p o r e  their  "accounts qtated." 

A s  the defendants do not object hecausc the  other pcrsons 
in t t rwted  i n  the tru.ts h a r e  not been made oarties. \Te th ink  
there must be a reference to take the account.. as  prayed for .  
I f  i n  taking these accounts it  <hall appear  t h a t  a part ia l  settle- 
ment has been i n  fact made with the plaintiffs, the  comniis4oner 
d l  of course respect i t .  so f a r  as  i t  cstends, unless 911onn to he 
erroneous or  to h a r c  been improridentl- made. 

PER CURIAX. Reference ordered accordingly. 

1. TTllrl~ :I testntor f a r e  t o  different Ircntees certain negroes hg 
II:IIIIC,  and then g ; \~-e  to ;~unther 1r:;ltcr "nll th r  hnl;~nce of nig 
nrgroes ~rhicll I a n  ]msse*scd of" : HcTt7, that this 1:ist n-as a 
s~~riific.  Icmcy of s l :~~.es .  ;IS lcucll PO :is if each ~ l n ~ . e  had been 
nnnlwl. nnd that the other Icgncies must nlrntc r:~t:ihly with this 
for the pnynrent of dchts in c.:rse of :I tleficirncy of genrr;~l nssrts. 

2. A I~ec:~icst to A\ of "fivr 11rn(l of I~orucs. olir yoltr of oxen. tllret. 
Iwns of hags. fiw cows 2nd cnlres. :ind fire ucts of fiir~ning tools." 
is rrlltlerecl spevific by the addition to r:lcll c,lnss of thrl designn- 
tion "her choicr." 

:?. So ;I I ~ r q i i ~ s t  of "one c:irri:rr" :~ntl "one set of I~lnclrsmitlr tools" 
is sl)ec.iiic.. when it i.: shon-11 t11;1t the trst;rtor hnd but oiir c.:lr- 
ri:rgr and oiic set of I~l:~c.lis~nitll tools. JTIICII up011 the facr of 
tlw will it al1IIe:lr.: t11:it the tcst:rtor meant to disposc of some- 
tllilr~' i n  kind, in  t l ~ r  :ipplicntjon of the Ireclnest to its snhjrct- 
~iliittt~r it 111i1y 1w s11o1r11 tllnt he 11nd but one of that kind. 

4. A Iec:rcy to the test:rtor's n-iclon. of "one year's prorisions" is  lot 
:I slwcific I~n t  :I genc.r:rl 1enc.y. 

THIS cause h a r i n g  been set f o r  hearing a t  S p r i n q  Term, 1843, 
of WAYSF, Court of Equi ty ,  xTas a t  t h a t  t e r m  t r a n w ~ i t t c d ,  by 
consent of parties, to the  Supreme Court,  upon the bill, anw-crs 
and  report of the master.  
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The bill was filed by the plaintiff as executor of Charles Hop- 
ton, and the legatees in the said will mentioned were made 
parties defendant. The bill states that in Narch,  193S, Charles 
Hopton departed this life, haring first published llih last will 
and testanlent in writing duly attested to convey real and per- 
sonal estate. The only material parts of this d l  are the fol- 
lowing: "(1) I give and bequeath unto nlj- brother TT'illiaui K. 
Lane 150 acres of land adjoining his own land, so as not to 
take ai l1 of my cleared land. Also one negro boy by the name 
of Jacob, to him and his heirs and assigns forerer. ( 2 )  I gire 
and bequeath to Barbara Ann Ex-eritt one negro girl by 
the name of Lenar, to her and 21cr heirs and assigns for- (.519) 
eyer. (3)  I give and bequeath unto Larinia Ereri t t  one 
negro gir l  by the name of Lavinia, to her and her hcirs n i ~ d  
assigns forever. (5 )  1 1 ~  nil1 and desire is that thrcc of my 
negroes be sold, to v i t ,  Bill, B u r ~ w l l  and Edmund. ( 6 )  1 give 
and bequeath unto lily helorcd wife the follo~ving property, viz., 
all the balance of my lands and negrocs nhicll I :m possessed 
of and all my Ilousehold and kitchen furniture,; one year's pro- 
yisions ; fire head of horses, her choice ; one carriage ; one yoke 
of oxen, her choire; t h r ~ e  pens of hogs, her choice; fire c o ~ s  and 
calses, her choice ; fire sets of farming tools, Ilcr choice; one 
set of blacksn~itli's tools, to her and h ~ r  llciri a ~ t d  assign. for- 
erer." The bill goes on to state that the nil1 n a s  duly prorcd. 
and the plaintiff qualified alone as exccutor thereof, and took 
into his possession all the personal cstate of tllc testator. The 
bill then represents tliat thc prorision made directl-  in the said 
d l  for the pa:-nlent of the testator's debts wa.: thc sale of only 
three slarcs, to ~ v i t ,  Bill, Bixrwell and Edinund, ~ h i c h  the 
plaintiff had sold, and the proceeds of their sale amounted to 
$1.305.73; that in the legacy left to his wife in the sixth item 
of the testator's will Tvere the follon~ing slavm, to n i t ,  Salisbury, 
etc:(naming then1 to the amount of 21 ) ,  and their increase. uov  
amounting to f ire;  that there I\-ere outstanding debts to a large 
amount due and ox~ing bv his t~s t a to r .  for  the lmp ien t  of which 
the prorision made in the v i l l  was utterly inadequate; that by 
'an account taken under thc direction of the  count^ Court of 
Wayne it appeared that there \ws  a balance due to the plaintiff 
as exccutor of $10,061.38. which qlnn was 1 1 0 ~  due hi111 and 
should be paid out of the estate of the testator, and he prays he 
may be substituted to the rights of the creditors in all respects 
until he be reimbnrsed for the same. The bill further stwtcs 
that  the plaintiff is not a d r i s ~ d  110757 this slim should be r a i d  
out of the personal cstate: tliat TTTilliam R. Lane, Barbara Ann 
Evcritt and Larinia Ereri t t  claim tliat their legacies arc spe- 

40; 
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cific, and allege that  the legacy in the sixth item of the will to 
the widow is a residuary legacy; and that, therefore, their 

(550) legacies should not abate for the payment of the said sum 
until the said residuary legacy should be exhausted. And 

on the other hand, Phil ip Hooks (who hath  intermarried with 
the widow of the said Hopton) and his wife contend that  the 
legacy left the said widow is also specific, and should only abate 
in equal proportions with the other specific legacies left in the 
said will. The bill concludt~s with a prayer that  the plaintiff 
may be advised as to the proper construction of the said mill 
and as to the rights of the said legatees respectively, and as to 
the duty of the plaintiff i n  the premises, that  by a decree of the 
court he may be advised as to the true nature and legal opera- 
tion of said bequests; that the plaintiff may be substituted to 
the rights of the creditors, whom he has paid, until he be reim- 
bursed, and that an  account of his executorship may be taken 
~ m d e r  the direction of the court. 

The defel~dnnts answered severally and adnlittcd d l  the alle- 
gations'of the plaintiff's bill, tlxcept that  they knew nothing of 
his disbursenlents or the state of his accounts as executor, and 
joined ~ J I  his praycr that tin account might be taken under the 
direction of the court. They screrallp, too, set up  the conflict- 
ing claims set forth in the plaintiff's bill. 

A reference T i m  made in tilc court below to the clerk and 
master, who reported that  there was a balance due to the plain- 
tiff as exccutor of $10,190.38 on 1 April, 1843. This report 
was eonfirnled by the Court. 

Hustecl for plaintiff. 
J .  II. R r y n n  and X o r d e c n i  for defendants. 

GISTON, J. The question submitted for our decision in this 
case is whether, there being a defieienc~ of assets to pa? the 
debts of the testator, the legacies bequeathed to the defendants 
William K. Lane, Barbara Ann Ereri t t  and Larinia Evcritt 

shall abate ratably with the legacy bequeathed to the 
(551) defendant Elizabeth Hooks, formerly the wife of the 

testator, or  whether the burthen of meeting this defi- 
ciency shall be thrown exclusively on the latter. AS i t  is indis- 
putable that the legacies to the first-named defendants are spe- 
cific, the solution of this question depends upon the inquiry 
whether the legacy to the testator's wife be specific also. 

A legacy is specific where it is a bequest of a specific par t  of 
the testator's effects, so distinguished from the rest thereof that, 
upon the assent of the executor, the property in the thing be- 
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queatlled vests in the legatee-an individual legacy, ~vhich  can- 
not be satisfied but by the d e l i ~ e r y  of the identical subject. On 
examination of the bequests in  fa^ or of the defendant Elizabeth 
it will be found that  all the things therein mentioned are enu- 
merated as parts of the tcstator'5 property: "I gire and bequeath 
to my beloved IT-ife the folloning property, riz., all the balance 
of my negroes, etc.," and. n ltll the exception of nhn t  may be 
con~prehended under the deavriptiorl of "one year's provisions." 
they are as distinctly specified as thc things n hich are nanlrd in 
the bequests to the other defendants. Tlic gift of "the balance 
of my negroes which I am posseq.;ed of" ia n gift of each of the 
testator's negroes not prcriouqly named. Thc bequest of "fire 
head of horses, one yokc of own,  three ptws of h o p .  f i ~  e c o m  
and calves and fire sets of farining tools," is rendered specific 
bv the addition to each class of things of thc des i~nat iou  "lzer 
choice." See 2d Wjllianlq on Enrq., 789 ; R i t l r n ~ r l s  1 ' .  Rzclliri tls, 
9 Price, 219. The "one carriage" and the ('one set of black- 
smith's tools" intended by the tc,itator are put beyond doubt by 
the admitted fact that  lie had but otr? carriage and one  set of 
blacksmith's tools. T h e n  11pon tlic face of the d l  it appearq 
that the testator meant to d iyose  of something in kind, in the 
application of the bequest to its subject-lnattcr it may be shonn 
that he had but one of that kind to be disposed of. I n n c s  L .  

J-oh?zsorr, 4 Tres., 568. But  that part of the legacy to his n ~ i d o ~ v  
~ h i c h  is emjsraced v i th in  the terrus "one year's prorisionr" can- 
not, lye think, be deemed specific. If it refers to a ( o r p ~ i s ,  
it designates 110 particular part of that co rpus ,  but p i ~ w  (552)  
so much thereof as may be adequate for her subsistence 
for one year. I t  is t rue that in c a w  of inteqtacy, and in cn-es 
of testacy ~ i ~ h e r e  the widon- records her dissent from the nil1 of 
her husband, thc I a ~ v  assigns to the widow a !-car's prorision out 
of lier h~tsband's estate ill prcfcrcnce eren to the demandq of 
creditors. Rcv. St., ch. 121, vcs .  18, 19, 20, 21, 2 2 .  . h d  it 
can scarcela be questioned but that this part of her lepacj- TTas 
given by thc testator h , ~  TTay of analogy to the year's p ro~~ i s ion  
so assigned by Ian-. n u t  herc she takes the "one year's pro- 
vision" as of his bounty, therefore as a legacy, and of conse- 
quence sitbject to the paymc~lt  of hi; debts. And being a legacy, 
it must be determined to be a specific or general legacy bv the 
same rules ~ d ~ i c l i  gorern in discriminating bet~vcen lecncicq in 
other cascr. There should be a reference to ascertain the ralues 
of the respective bequests of personal property made bu the tes- 
tator, and it must be declared that the defendant Elizabeth is 
bound in the first place to satiqfy the demand of the plaintiff 
to the extent of the value of the year's provision she map ha re  
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reeei~ed,  and that the residue of the plaintiff's demand is to he 
satisfied out of the other parts of the legacy to the said defend- 
ant and the legacies to the defendants William, Barbara and 
Lavinia, pro m t n .  

PER CURIAJI. Decreed accordingly. 

Cited: , J o h n ~ m (  I - .  .Johnson, 38 K. C., 428; Dunlap z?. I q v - u r n ,  
57 11'. C., 184;  Riddl~ v. Cnmwuy ,  59 N. C., 103 ; A l s o p  1,. Bou7- 
e m ,  76 3. C:, 170; Bottle v. Lewis, 148 N. C., 1.51. 

CRAI<I,ES R. I<EE. ESECVTOP.. t T C . ,  r. .ThJIES TAkf3sER A N D  WIFE. 

1. IT'lierr n 11nsl1;rntl 11ermits his wife to have :111d 111:ili~ profit of cer- 
t:li~i :rrticlt,s of his prolwrty. eithrr for lier ov-n use or in ron- 
sitlclr;~tion of her supplying t l ~ e  funilq- r i t h  ~x~rticular  l r i~~ds  of 
~leccssi~ries. or wliere 11e n~alies to l~e r  n ye:rrlp :illo\l-ance for 
k t ~ l ~ i n g  his lionse, the profits in tlitl one cbnst n11d the savings 
in the otlicr w i l l ,  in equity. I)r consitl~retl ns tlie wife's own selw 
rntc rst:~tr. :rlthoug11 n t  law tltry belong to  the husband. 

2. Courts of ecluity in nloder~i tiiiies 11;1vr held tlint n wife c:t~mot 
;icqnire sepnrnte l~roperty from 11rr 11usl):mi in her savings. es- 
cqjt 11y i r  clear irrt~roc:~l)le gift. citllc>r to sonic 1)erson :IS a trnstcr 
01% 11y sonir c:e:rr ant1 tlistil~ct r r ~ /  of  his i,y whic11 lie tlivests 
Iiiniself of the property. Where the husband ncknou~ledgecl tlint 
t l ~ c  snvings were the scpnrilte 11rol)erty of the wife-where they 
kept srpar:atc ;~ccounts at the stores, where bonds for nionep 
lo;111ct1 were t:ilie~l in her mulre i n  the presence arid with tlie con- 
s r~ l t  of the liusl)n~?d. ;111d wliere 11c had Iwrrowed rnolwq- froin her 
hinrsclf. these facts siitisfg tllc requirements of tlie ~iiotlern cle- 
c.isions. ;tilt1 p ~ m ~ ?  that she \ws  entitled to the money :IS lier sepa- 
rate estate. 

THIS cause, a t  Spring Term, 1843, of N O R T H ~ N P T O N  Court 
of Equity, was set for  hearing, and ordered, by consent of par- 
ties, to be transmitted to the Supreme Court. The facts mill 
be found in the opinion delirered in this Court. 

R. F.  i lIoore for plaintiff. 
Rrclgg for defendant. 

DANIEL, J. The plaintiff in his bill states that  the defendant 
Kancy was the widow of his testator, John Croker. That  she, 
before and after the death of the said testator, qot iiito her pos- 
session large sums of money and eridences of debt belonging to 

the estate of his testator, to the amount of $1,000 or up- 
(554) wards;  that the said S a n c y  has since intermarried with 
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the other defei~dant, James Vasser, and that tlie said Tasser 
has got iuto his hands muc11, if not all, of said liloneys, and 
now refuses to surrender the same or in any manlier to account 
with him for the same. The defendant n'ailcy Vasscr in her 
anslrer states that she has surrendered to the plaintiff. as the 
executor of John  Croker, everything of ~vhich  she has had thrl 
possession or coi~trol, rvhicli in law or equity, as she is advised, 
he had any right or claim to. This defendant further statw 
that  the testator gave her two notes against two nlerclm~ts,  one 
against one Southall for $18 or thereabouts and the other against 
one Clark, for the purpose of discharging the separate account 
these men had against her in their stores; and that  t h e  Tvere 
all the evideilces of debt that this defendant ever had of the 
testator's; that  she, b e i q  so adrlsed, returned these ~ ~ o t e s  to the 
plaintiff. This defendant saith that  before she ~na r r i ed  Croker, 
~ h o  was a Illan of a large estate, she was a poor ~vidow with two 
children, b ~ -  the name of Thitehead.  That  he (Crolrer) gare 
her, to her o ~ m  sole and separate use and benefit ( to eiiuble her 
to maintain the said txvo children), v h a t  money she could nlake 
by the use of her needle (she being a good tailoress), the sale 
of fowls, eggs, butter, and mgetables from their garden; that  
Croker always recognized this money as belonging to hrr ,  and 
they t ~ ~ o  kept separate store accounts; that in the courv  of 
lilany years (living bctncen the Petersburg and Portslnoutl~ 
railroads, and near to each) she v a s  enabled to sare the sum of 
about $330; that she was in the habit of loaning this nloney and 
taking the bonds ill her ow11 name. with tlie approhation of her 
husband. She further states that the present plaintiff-' has paid 
to her the purchase inone  (ahout $300) of a s n d l  tract of 1a11d 
wliich beloilged to her first l~usband and afterw:irds became the 
property of Croker, a i ~ d  ~vli icl~ Croker had sold to the plaintiff, 
taking the bonds therefor ~ )ay ib l e  to her t r o  Whitehead chil- 
dren. Both these sums, n.it11 wl~a t  she has saved since the death 
of Croker, amouilting ill a11 to about the s ~ u n  of $'i30, which 
the other defe~idant. Jarlies T-asser, admits came to his 
hands since the marriage. and he says that he has ese- (jjj) 
cuted a bond to pay $300 to each of the two Trl~itellead 
children when the\- coi~ic of age, and to ful.nis11 each with a 
horse, saddle and bridle. They deny rece iv i~~g of Croker's es- 
tate any nloncy or cvidences of debt, except as above stated. . There was a replication to the answers. TYe are glad to sre that 
the testimony in this cause has heen well takeu. - h ~ d  TI-e must 
say that it substantially supports the stateinents 111ade in t l ~ c  
answers. There are specits of allowance to the wife by the huh- 
hind,  which may be classed under the head of pi11 nioncy. It is 
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where he perinits his wife to have and make of certain articles 
of his property, either for her own use or in consideration of 
her supplying the family with particular kinds of necessaries, 
or when he makes to her a yearly allowance for keeping his 
house. The profits in the first case and the savings in the other 
will, in equity, be considered as the wife's own separate estate, 
although, at law, they be l~ng  to the husband, upon the principle 
that all the personal property which a married woman acquires 
is that of her husband. A leading case on this subject is Shun- 
ing ?;. Style, 3 P. Will., 337. Vide also Sir Paul Seal's case, 
Pre. Ch., 44; Xangey c. IIungerforce, 2 Eq. Ea. Ab., 155; 2 
Roper on H. and W., 138. After marriage the husband may 
permit his wife to carry on a separate trade, and all that she 
earns in the trade will, in equity, be her separate property and 
be applicable and disposable by her as such, subject to the de- 
iiiands affecting it. 2 Roper on H. and W., 171. 

I t  is true that the courts of equity in modern times hare laid 
down the principle that a wife cannot acquire separate property 
from her husband in her savings, out of a voluntary allowance 
from her husband, except by a clear irrcrocable gift, either to 
some person as a trustee or by some clear and distinct act of 
his by whicll 11e divests himself of the property. 3 Ves., 79. 
See Walter v. Hodge, 2 Swans., 97 ; 2 Roper on H. and W., 140, 
note c (Jacobs' Ed.). I n  this case the proof is that Croker 
acknowledged at sundry times that the savings were the separate 

property of his wife. They had separate accounts at  the 
(556) stores of their neighboring merchants; when a borrower 

of money applied to him for a loan, he said he had none 
to lend, but his wife had; the loan mas made by her to the 
borrower in the presence of her husband, and the bond was 
taken for the same in her name and with his consent. The 
husband himself also borrowed money of his wife, to loan to his 
orerseer, which money was by the plaintiff's consent returned to 
her since the death of the husband. The proofs in the case, in 
our opinion, come up to these requirements. 

We are of the opinion that the bill is not supported by proofs, 
and it must be dismissed with costs. 

PER C ~ R I A ~ I .  Bill dismissed with costs. 

Cited: ~VcKinnon c. McDonald, 57 N .  C., 8 ; George v. High, 
85 IT. C., 101; Woodruff v. Bowles, 104 N .  C., 210; Hairston , 
c. Glenn, 120 IT. C., 343; S. v. Robinson, 143 N.  C., 622. 
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BESJAJIIS L. TVESSOS T. LEY1 STEPHCSS. ADAIIKI~TRATOR O F  

CALEB LATVRCSCE. 

1. A clelil-ery of :I deed to n third l~erson for the use of the gr;rntee 
11ial;es it effectual from the instailt of such delivery, nlthougli the 
person is not the agent. I)ut n stranger to the gmntre. pro~iclecl 
tlie gr:rntee afterwards :~ssents to it. 

2. \Vllere tlie grantor imrrts i l l  his tleetl :I release for the purcl~;~se 
~llonej-. when lie has not ;~ctunlly rec.ei~ecl it or taken a securitq 
fur its payliient. equity will gi\-e him relief. 

THIS cause 11-as set for  hearing a t  Spring Term, 1543. of 
ROCIIISGII-m Court of Eyuitp, upon the bill, answer and proofs, 
and then, by consent of parties, ordered to be transmiited to tlie 
Supreme Court. 

The following is the substance of the pleadings and proofs : 
The plaintiff in his bill states that he sold in fee sixplc a tract 

of land to the defendant's ixtestate, lying in the conntp of Rock- 
ingham, adjoining tile lands of P. L. Morgan and others, con- 
taining 232 acres, for the sum of $300, to be secured bp bond 
payable 1 September. l b 4 2 ;  that he e~ecuted  tl deed of bargain 
and sale for the said tract of land and delivered it to P. L. 
Xorgan for the use of tlie rendee, xlio thereafter acceptd   lie 
said deed and took possession of the land;  that  the deed mas 
n-ritten in the coni~~ion form, and elpressed in its face n full 
receipt and release of the purchase money; that tlie wndce 
omitted to execute the bond when he receiwd the deed, he bar- 
ing no bond ~ r i t t e n ,  or  pen and paper then and thcre to w i t e  
it,  but he promised to gire it to the plaintiff's agent \Then he 
should see him again. The vendee shortly tllercxfter 
died. n-ithout eyer gir ing the bond for the purcllase ( 3 3 s )  
uioney for the said land. The bill ])rays that the admin- 
istrator be decreed to pap thc purcllaw money out of the assets 
of the rendee. 

The defendant in hi; answer says that Ile ha.; no kno\~lcdge of 
any contract made by his intestate v i t h  tlie comp1aiii:mt for the 
lands described in the hill; that he found 110 such deed for tlic 
land as that mentioned in the bill, anlong his intestate's papcrs 
or anywhere else. Defendant states that his intestate told him 
that  he had made some improvements on the said land. but he 
denies that he ever took possession of the land. H e  denies all 
knodedge of Norpan's delivering anv deed for the land to his 
intestate. H e  admits that  he has assets. 

P. I;. Xorgan deposes that the contract for the purchase of 
the land was made by the parties as stated in the bill; that the 

411 
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plaintiff executed a deed in due form of law to Lawrence, the 
vendee, for the land; he was a witness to it, the deed was deliv- 
ered by the vendor to him for the use of Lawrence, and he, the 
rendee, accepted the deed and promised to give a bond for the 
purchase money ($300), payable 1 September, 1842; that the 
rendee sent for the witness just before his death, to come and 
receive the bond, but died before he went. 

John Richardson deposes that he saw Morgan deliver the 
deed to Lawrence; that it was done according to contract; wit- 
ness then lived on the land, and requested to rent it of the vendee, 
who refused, stating that he was coming there to live himself. 

A. Barham deposes that the vendee employed him to raise a 
house on the land, which he did. Lawrence told him that he 
had purchased the land for $300, payable 1 September, 1842. 

Benjamin Barham proves nearly the same thing, and that the 
vendee died before the house was finished, and that his adminis- 
trator paid for the work done on the house. 

G r a h a m  for plaintiff. 
Morehead for defendant. 

(559)  DASIEI,, J. A delirery of a deed to a third person for 
the use of the grantee makes it effectual from the instant 

of such delivery, although the person is not the agent, but a 
stranger to the grantee, provided the grantee assents to it, which 
in this case he did. Al ford  2;. Lee,  Cro. Eliz., 54; Garnons v. 
Knight, Barn. & C., 671. The witnesses do not prove directly 
that the deed contained a release clause of the purchase money, 
but they say that the deed was "in due form." We must under- 
stand that it did contain such a release, and therefore that the 
plaintiff is entitled to the decree he prays. 

PER CURIAN. ' Decreed accordingly. 

Ci ted:  Pr i t chard  v. Sanderson,  84 N .  C., 303; Lnwson  v. 
Pringle, 98 N.  C., 452. 
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1. A sale of :I ren1;linder ill ;I  ~n:lle slnre of nliddle age. espectnnt 
upon n life c,st;~te, n-ill I w  viewet1 \~-ith suspicion in n court of 
cc:uitg. :111(1 r e l i r r ~ l  :ig:~inst if n(lrantage 11e tnken of the T-en- 
(lor's ncccsitirs 1y Im~-iliu n r  ;I glwt  nnt1erv:tlue. 

?. Wlwre :I geruon comes to retler111 property ronveycd to 11im hg n 
deed. nl)solnte on its f:lc.e. the O I I I I X  of ljrol-illg nl i  ugrerluent to 
rederm lies on  hini. :n~tl \rlleee the :rnsn-cr. ~ ~ i t h o u t  er:~sion. 
l~lainlg denies the right of retle~~iptiou. tlir l~roofs lnust be ele;lr. 
c.olwistcnt :111d (.opnt. C O ~ I I P O S P ~  of cirm~nsti~ni~es incoinpatilh? 
\\it11 the itlei1 of : I I ~  al)solute l)urrh:lw :~u t l  leaving IIO cloul)t on 
the mind. 

THIS cause, after having been set for hearing,at the Court of 
Equity for Sr-RKY, at Spring Term, 1843, n-as then, by consent 
of parties, ordered to be transnlitted to the Supreme Court. to 
be heard upon the bill, aasli-cr and proofs. The  opinion dclir- 
ered in this Court emhraccs the facts admitted by the pleadings 
or proved by the depositions. 

Boyrlen for plaintiff. 
Xoreh  earl for defendant. 

C. J .  The plaintiff v a s  entitled to a negro man 
slare. aged 38 Tears, in remainder after the death of his mother, 
who was a healthy xoman, aged about 70 years. and resideut 
of Surry County, and, being so entitled. he conrcyed the slare 
to the defendant by a deed bearing datc 20 March, 1854, and 
absolute in its Terms, for  rile co~~siclc~ratioi~ of $i.iO. aud 
at the s ~ m e  tinle hiq mother ga r r  thc defendant her I I ~ T I I I I -  (561)  
ise in writinp that the defendant should. unon tlic qalne 

L 

consideration, hare  the sel.~~iccq of the s law froill 1 August to 
2.; Dccc~nber, in each year during her life. Accordingl~,  uiitil 
1 Auguqt, 1 Q34, Mrs. F r a n k l i ~ ~  kept the s l a ~ e ,  and then lie n-cnt 
into tlic poqsession of the defrndant, and so remained until 
Christmas, ~ h c n  he again returned to IIrq. F r n u k l i ~ ~ .  During 
the nest spring the health of Mr.. Franklin b ~ g m  to decline, 
and she died in July folloning. riz.,  1835, and thcn the defelid- 

. ant  took Imssession of the slave, claiming hi111 as his OTYII. This 
bill T i m  filed in IIarcli. 1530. and the obicct of it  is to obtain a 
redemption and reconveyance of the slaw, upon the ground that 
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the contract mas not one of sale and purchase, but that  the 
defendant i n  fact lent the plaintiff the sum of $150 and took the 
coilrcyances as a security therefor. 

The  bill charges that  the plaintiff needed money and sought a 
loan of $150 from the defendant, and offered to secure i t  by a 
conveyance of the slave, who mas worth $600, and that  the de- 
fcndant agrecd thereto, if the plaintiff's mother ~ o u l d  let the 
defmdant have the negro for fire months in the year, to keep 
d o ~ i ~ i i  the interest until the money should be returned, and that  
his mother, with the riew to relieve the p1aiatiil"s ~~ccessities, 
was nrerailed on to ~ i v e  her assent thereto. -1nd the bill charges a 

that  the deed and agreement aforesaid, although unconditional 
in their terms, were executed upon the express agreeilient for  the 
redemption of the slave upon payment of the principal money 
ni th in  ten years thereafter and the extinguishment of the in- 
terest by the labor of the slaxe from year to gear as aforesaid, 
the d u e  of which labor greatly exceeded the interest. The an- 
sn-er denies that  the plaintiff ever applied to the defendant to 
borrow money, or  that  he lent him any. or tha t  there was an 
agreement for the rerlemption of the d a r e  u n d ~ r  any circuin- 
stances. And i t  states that  about 1 March, 1834, the plaintiff 
proposed to sell to the defendant his interest in the slam a t  the 

price of $100; that  the defendant declined the proposal, 
(562) upon the grounds of the risk of the negro's death before 

that of Mrs. Franklin. who was a woman of robust con- 
stitution, in good health, and residing in a salubrious region, 
and if he should ever surr i re  her tha t  he might come into pos- 
session at so distant a day and when so f a r  gone in the decline 
of life as not to be then worth the price and intermediate interest 
thereon, and he so stated to the plaintiff; that  a few days there- 
after the plaintiff rene~i~ed his proposal, and the defendant again 
declined purchasing a contingent interest so remote and pre- 
carious. But a t  the same time he informed the defendant that  
he r a s  willing to purchase the entire property i n  the uegro, if 
he and his mother would take a rcaqonable price, or, if she 
would not sell out entirely, that  defendant would gire $150 for 
t h ~  plaintiff's rernaillder n i ~ d  thr  serx ic~s  of the negro for each 
year during her life after crop time, if Mrs. Franklin should, 
upon conference with her, assent thereto. The answer states 
further that the plaintiff then appointed to the defendant a day 
to come to his mother's to learn her mind and conclude thcir 
negotiation in one v a y  or the other; tha t  the plaintiff fully 
understood the defendant's proposal, and that  on the appointed 
dav the defendant attended a t  Mrs. Franklin's, and Tvas then 
informed by the plaintiff and his mother that  they agreed to the 
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sale upon the terms offered br the defendant: that the defendant 
then explained the contract distinctly to Xrs .  Fr:rnk~in. for fear 
she might beconle dissatisfied afterx~ards, and reminded her that 
the constant s e n  ices of tlic s l a ~  e might be necessary to licr ; hut 
that, 17-ith thc v iev  of aiding lier son. <he l~crsistcd in hcr assent 
to the sale, as tlle defendant ~xould not pet the negro lmtil after 
he had completed the TT-orlting of her crop: upon n llich the 
bargain wa; completed, the purchase money in part paid a11d 
the residue secured, and the deed eaccutecl us an aholute  u11d w -  
conditional conlepance and 71-ithout an? agreement, under-tanil- 
ing or intention on the part  of : ~ n v  person that the plaintiff 
should hare  a right to redeem, and no quch pretense \Tai e7 el 
set up by the plaintiff until the death of his mother, at an earlier 
day than had bccn anticipated. wqcested to him the thouglit. 

The ans re r  states tlic n-hole ralucl of the negro not to 
exceed $400, and that, con-idering the a g ~ s  and health of (.iB:',) 
Xrs .  Franklin and the nepro re spec ti^ cly. the remainder 
after lier life estate was not worth more than $100. The pnrtic* 
proceeded to take proofs. of n-hich bnt a sinall portion i~ of m l r  

w i g h t .  The  file is loaded v i t h  nulllerons bwdlr taken and Iln- 
satisfactory depositions to the character of nitnesscs nlmse tes- 
timony in the caw  iq it'elf of littlt' 01' 110 consequence. The 
material evidence relates to the ralue of t l l ~  re.pcctirc intere.t~ 
in the s l a ~ e .  and the term; of the treaty I I P ~ I T C P ~  the l ~ r t i e c ,  a; 
understood by thc nitllcweq. rlmi the fon~ ie r  lmint thPrc is a 
diflerence of opinion nmonK the witne;w, and it is ]lot vender- 
ful  that there shonld hc. a; it  is lint an cnsv matter to compntr 
the value of a male slal e at  the 11114di;m of life, n h o  iq not to 
fall into possession until the dcath of another healthv. thouch 
aged person. A f e \ ~  year.. and a slight accident might make the 
negro chargeable instead of raluahle, a i d  there ar r  man- per- 
sons of small capita!, and o t h m  \i-ho i l e d  p rewi t  h b u i ,  nlio 
would not purchaqe such an  intercqt a t  all, or onlv at a w r y  Ion. 
prlce. 

Hence a remainder of the kind i. seldo~n the subject of tra%c 
unless the rendor he w r v  n e ~ d y .  and. therefore. a sale of it 
s l~ould be viewed n i th  suspicion, and relic\ ed aqninst if adrnn- 
tace be taken of one'. necewiticq h~ buring at n great under- 
d u e .  But  in this case the prcpondcrnncc of the evidence a <  
to the r a h e  qupportq the statcmcnts of the nnwer ,  as a larzc 
number of w i tne .v  d e p o s ~  that  ther  u o d d  not h a w  qiren 1norc 
t h m  $100 for the rcmaindcr. and hut onc qaw 11e ~~70uld. BP- 
sides, this hill doe. not seek to he rcliercd against this contract 
as a hard and nnconscicntiou; bargain for a remainder n.hich 
the onncr's distreqqeq obliged him to sell, but it seeks redemption 
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as upon a pledge or mortgage, or an agreement for the same, 
which, riotmithstanding the form of the conT7eyance, the bill 
alleges was positively stipulated for, arid is framed with that 
view only. I n  such a ease inadequacy between the sum ad- 
ranced and the real value of the thing conveyed is a circuin- 

stance which, with others, furnishes evidence of the true 
(56-2) agreement, ~vhether for an  absolute purchase or for a 

security. The onus is on the party who seeks to re- 
deem, and, as has been often said, when the coilreyancc is 
absolute, and the answer, without evasion, plainly denies the 
agreement for redemption, the proof for the plaintiff must be 
clear, consistent and cogent, composed of circumstances incom- 
patible with the idea of a n  absolute purchase and leaving no 
doubt on the mind. Inadequacy of price by itself cannot h a ~ e  
that effect, if it  were established in this case, for there are many 
real sales at an underralue. Besides, i t  only furnishes an  argu- 
ment against the deed as constituting an  absolute purchase, rnd  
must yield to direct proof of the intentions of the parties by 
persons cognizant of the treaty. I n  this case there is a mass 
of s i~ch dirwt proof. I t  conies from three persons who heard 
the first proposals a t  the defendant's house, and from t ~ v o  othprs 
x7ho lT7erc present a t  the final bargain and are subscribing x4t- 
nesses to the deed. *I11 these depose directly that  the whole 
dealing was for a sale; that  a t  no time was a loan or pledge 
spoken o f ;  that the defendant declined buying the reversion by 
itself, at $100, because he mould not deal for  a pure contingency, 
but wanted something sure, as stated in the answer. Besides 
those witnesses, four others say that  the plaintiff, when he 
applied to the defendant for a redemption, admitted that  there 
was no agreement for it,  but said that  as his mother had died so 
soon he thought the defendant ought either to let him have the 
negro back or pay him a further price. Against this evidence 
the plaintiff offers little, s a w  the opinion of some persons that 
the interwts purchased by the defendant Twre worth somewhat 
more than he gave. But upon that the Court could not declare 
it a a s  not an absolute purchase, but must declare that it nTas, 
and so dismiss the bill; but, as the plaintiff was al lo~~-cd to sue 
in  fomnn paziprris, without costs. 

PER CTTRIAJZ. Bill dismissed without costs. 

Cited: K ~ l l y  I.. Bryan,  41 N. C., 287; Sl~ields v. Whitakrr,  
S2 3. C., 521. 
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(36.5) 
JOI<1\ H I)IIAI<C T J O H S  1:IC'IiS ET IL 

n-ll?re l l l J 0 1 1  st Wtt l~~ll l~~ll t  111 1 c l t  In- :I cll<lrc11'111 of '1 IT Jr(1 I\ it11 <I .llC- 

tctrling gu,~ltll,ni. t l ~ e  toriiler P ~ T C  t l ~ e  latter hi \  11ontl for the 
I~alaii-e tourid dnr to the n artl. upon the latter agreeing to 
c ~ e d ~ t  t h t  I~ond n itli cei tall1 notes receir eil troll1 the :~dmin~.trn- 
to1 of tlie n .lrtl'< fdtlier. n 111~11 11 ere alleged to be 11.1d. upon the 
f01111er cn~~rdi . r i~ 's  dellruing t l~em u11: arid after tlie boncl \ \ a s  
tlnr. the Lktter cuCtrtli:in 11<11rl tlie hontl o ~ c r  to the n<rrcl. n~ t l iou t  
11,1-\ 111g S I T  en tlicb clerlit. ,~iicl the n nrd i ollec tecl the n hole .~inount 
1 ) ~  suit ~t ]:I\\ I I t ld .  tlmt the former cnnrcliml 13-:I. entitled, 
ul~oli .hen t1i:lt t l ~ c w  note\ \rrre n ortliles% to rel~ef nq,riiist 
tlic latter gu.~lrl~,nl to the nillount of t l w e  notes. ~11~1 to the .mie 
r r~~ie t ly  ,iyninit 211 : I % I C I I ~ ~  to n.110111 t l i ~  11011d had I~ecn :risigned 
. ~ f t e r  ~t n a <  due, notn ~tliita~idliig tlie foruier guarcl~ln hdcl not 
teliclerril the  not^^ for i c ~ r r n l  jenrs nor until after s u ~ t  IT~IS 

I~vought nc<lin\t him 

THIS n7as a bill fo r  a n  injunction to sta- proceedings on a 
judgment a t  lam- and  f o r  relief, filed i n  SASH Court  of Eqnit,v, 
a n d  t 2 1 ~  injunct ion, 'on niotion of the defendants. ha r ing  been 
dissolred, the cause n as  continued o ~ - e r  as a n  or igmal  blll. Har- 
i n g  been set f o r  hearing, it  n a s ,  a t  S p r i n g  Term, 15.23. ordcl-ed, 
by  consent of parties, to  be t ransmit ted to' the Supreme Court.  

O n  the hearing the follov-ing appca~*ed  to be the facts  : 
Thomas  B r v a n t  administered on the estate of Guilford Altkin-  

son, deceased, and  i n  1 S 2 i  came to a settlement of his  accounts 
wi th  the  plaintiff, who mTas then the guardian of Sal ly G. Atkin- 
son, a n  infant  child and  next of kin of Guilford Atkinson. Upon 
t h a t  settlement Bryant  pa id  the dis t r ibut i re  share of the  infant ,  
p a r t 1  i n  money and par t ly  i n  bonds t;lken by  h im as ad mini^- 
t ra to r ,  v h i c h  the guardian accepted xvithout endorselueiit. I n  
IS32 Drake  resigned the  office of guardian,  and  Bryant ,  
who was the graadfnthei. of the infant ,  na .  appointed i n  (.iGG) 
Drake's stead. and  on G -1upust. Iq32. they camc to a 
scttlemcnt, a n d  found a balance due thc  \yard f rom Thalrc of 
$l,G46.99. f o r  nl l ich lie cxecnted his bond pasnblc to B r r n n t  
as  guardian.  Drake  h a d  previously collected tlic 1)ondu nliich 
h e  h a d  r e c c i ~  ~d from Bryant  as  administrator ,  except three, 
namel,v, one on E. y ~ r l i ,  $11.14, due 23 Deceinhcr, 1926 ; olic on 
J o h n  Taylor  fo r  $24. g i ~ e n  in Soren ibcr ,  1822, and  :~notlier on 
J o h n  Tn!-lor and E. T o r k  for  $2.60. g i ~ c n  in X a r c h .  1149. F o r  
those debt. Drake  claimed a credit i n  his srttleiilent n i t h  the 
succeeding guardian,  but thc  la t ter  did not then allon- ~ t ,  bccause 
t h e  bonds or  jndgmcnts rcndered on tllcnl collld not t l im he re- 
turned to liinl. inasnzuch a i  they n c r c  i n  the handq of the con- 
stable, to n h o i n  the bondq had  been delivered for  collection. 
B u t  B r y a n t  gaT e Drake  his  engagement i n  v-riting "that. as the 
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said &bts had not heretofore been paid, I am to credit the said 
Drake's bond of this date for the whole amount of said claims. 
including coilipound interest thereon, o r  such part  as may not 
1~ paid, if retunled to me by said Drake." I n  1837 the ward 
married, aud hcr husband received from Bryant the plaintiff's 
bond, and transferred it by delivery to the d e f e n d a ~ ~ t  Ricks, who 
instituted an action of debt on i t  in the name of Bryant and 
obtained judgment thereon. At thc tr ial  Drake offered to re- 
turn  the bond of York and judgm~nt s  011 the bonds of Taylor, 
and claimed a credit for them, but the court held that  they could 
not be allowed as payments or set-offs, as they had not been 
returned before the pleas pleaded, and the plaintiff a t  lan- re- 
fused to allow the credit or make any deduction. Thereupon 
Drake filed the present bill for  relief and an injunction for the 
amount of those debts, according to Bryant's agreement, and 
therein alleges that the debts were lost to him by reason of the 
insolrer~cy of Taylor and the rcmol-a1 of York from this State 
to Alabama, and offers to deliver the bol~ds and judgmer~ts as 
he had before done. Ricks a d  Rrvwnt answered separately. 

The  inaterial parts of their answers are that  York was 
( 5 6 7 )  solvent and did not remore to Alabania until I828 or 

1529, and that Taylor also was solvent up to that  time, 
and that  Drake might, therefore, hare  collected the debts with 
ordinary diligence, "and they insist that  after so great a length 
of time, from Augnst, 1532, to the trial of tlw suit a t  law in 
1838, the plaintiff Drake cannot return the debts, but by his 
l a c h e s  made theln his own. 

Upon the coming in of the answers the injunction was clis- 
solred with costs. 

111 April, 1839, Drake obtained judgments before a justice of 
the peace against Taylor, on which s e ~ e r a l  executions mw issued 
and mere rtlturned ?rullm honcl. ,Ind it is established by satis- 
factory evidence that Taylor mas insolrcnt during the whole 
time Drake lleld his bonds. H e  was the brother-in-law of 
Bryant, and they lired near each other, and al l  his property 
had been sold. A son-in-law purchased his land and some of 
his ~ l a rcq ,  and allowed him th t  use of thcm for  the support of 
his family, and there is no eridence that  he owned any property, 
except that  a t  one time out of the proceeds of the crop he pur- 
chased a mare for the use of the plantation. but a t  what time 
does not appear, nor that i t  n7as knoml to Drake or his con- 
stable. 

No counsel for plaintiff. 
R. F. J1oo1.e for defendants. 

41 8 
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RUFFIS. C. J. The 'cquitv of the plaintiff against Bryant 
extends to Ricks, nlio took the bond after it v a s  dne and. illdeed, 
vi thout endorsel~ient. -Ind as against Bryant n.c tliillk tlie 
plaintiff is entitled t o  the rclicf he asks. Fo r  the grounds of 
that  relief n e  need not go farther back than the :~greeii~elit of 
6 -lupust, 1831. I t  ap lmrs ,  indced. that  a t  110 t imt after 1826 
was Taylor able to 1my his dchta. But hoxmc3r that lun) hare  
been in fact, i t  is clear that  vllen Drake g:11 c, hi.. bond the 
p:wties considered that he had a right to rcturu as llioiley the 
debts which he had rcceixcd a. money and as so ~in ich  of 
the \yard's estatr. I t  11lay be that B r - a n t  naq not strictly (5Gb'l 
bound to take tlicln back. Y r  do not trouble our+lrcs 
nit11 that inquir- .  H e  did agree to r e c e i ~ e  them, a d  there is 
no proof that he did not knon the situation of the debtors, or  
that  Drake ~epreaented his proceedings or the situation of the 
debts untruly. The only condition IT-as that Drakc n a s  to re- 
turn  such as ~ h o n l d  not bc paid. No p a y ~ ~ n r t  xvns lilade, and it 
is rery certain t l ~ t  qince Augnqt, 1\32,  it  ha, been out of the 
poner of I ) ~ ~ a k c  to enforce the paynlent. T:~~- lor  has heen all 
the time i n s o l ~ e i ~ t ,  and the allsner qtates that Torlr had hefore 
r e u m  ~d to mch a distance as nould r e ~ ~ d e r  thc expeilsr of col- 
lection equal to the debt, or nearly so. Tllic sliov.: that the 
actual tender of the stcuriticr to B r v a i ~ t  ~x-oulcl e bew1 an 
idle cercillony m c r c l ~ ,  a- the>- ~ w r e  n ortli i~ot l~ ing.  and lie l~lust  
hare  k~iown it. I t  is true that 11-itliout a tender the defwse 
could not be a\  ailable a t  l av .  But in this ('our1 the olui-iion of 
it. vhcrcby 110 prejudice arose to the other pa r t - ,  rhould not 
injure tllc p l a i ~ ~ t i f i  \o far  aq to make him forfeit t l ~ c  a111o1mt of 
the debts, and c:ti~, at liiost, onlv afTect the coqtq. The ~ u h s t a n c ~  
of tlie ngreenicnt. a- n e  look a t  it l~c rc~ ,  is that ; I \  the debt, n l i ic~l~  
Bryant l)a+ed.as good had not turllcd our to he so ,  11c \\-odd 
take them hack. FP~. aught tl1:rt pan be spe11, t l l ~ x -  :II.O ju-t :l. 

arailable to him ilon they ~vould 1i:i~ e heen had ;lip securities 
been l)ut into his l~alids the dav aftc,r lie sigiied tllc. agrcr~i le~i t  
to enter a credit for then1 if returned to liinl. 

TT'e do not. 1lo~1-e~ er, apljrore of tlw l~laintiff's dc l :~~-  i : ~  clo>iliq 
the h u ~ i n c ~ s ,  ally more than the refuial of the otllcr p:rrt\ to 
accept thc, paper. Ivl~eil tendered. :nid a, both l)a~.tic'- n e w  t o  
blanic, n e  do not thilili it  a caie for costs to c.it11i.r of tllcm. 
The clecrce must, therefore, be for tllc sum wllich thc plail~tif?' 
was conipclled to p i i ~  on thc di-iolutiou of tlie ilijnilction. nit11 
interest thereon from tllr day of payncilt.  nud for tllc cmts tlleil 
also paid b r  him, nhicll muit  bc rc-tored to him: aud t!lcrc> 
11111.t be an inquir;v to a s c c r t a i ~ ~  t l ~ o w  sum'.. 

PFR CI RI \ \ I .  Decrccd accordinqlg. 
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, .TOHS CHESIIIItE I-. BUItCH CHESHIRE ASD OTIII.:RS. 

1. court of eiluitr ha5 invariably entertained a bill by one, entitled 
to a personnl chattel in remainder after a life estate. to have the 
proo~rty secured wl~rri it ic, alleged in the hill that it is likely 
to 11c lost by any means whatever. 

2. And when t l ~ c  partic.ulnr property has been conrerted into another 
species of prol~erty by the tenant for life, or those who claim in 
~~r iv i ty  \vitli him. the renlaindernla~l may elect to follow and take 
the fund in its changed form, as. for instance, when it has been 
removc~d out of the State and sold he n1ay claim the proceeds of 
the sale. 

THIS cause having been sct for hearing i11 DAVIE Court of 
Equity, a t  Spring Term, 1843, was re~iiol-ed by consent of par- 
ties to the Supreme Court. The facts are stated in the opinion 
delivered in  this Court. 

S o  counsel for plaintiff. 
Cnlcllceli and Boyden for defendants. 

DAIVIEL, J. The plaintiff's father, John Cheshire, in 1832, 
by will bequeathed two slaves (Peter  and Dice) to his wife, 
Susannah Cheshirc ( t l ~ c  plaintiff's stepmother), for  life, re- 
mainder to the plaintiff ;'and the executor assented to the leg- 
acy. T l ~ e  plaintiff ill l ~ i s  bill states that the said Susannah, one 
of the dcfendants, in 1835 sold and conreyed an ab3olute estate 
i n  and to the said slaves to the other two defendants (Rurch 
Cheshire being then insolrent), with an intention that  they 

might run them to parts unknown, so as to cheat and 
(570) defraud him of his interest i n  remainder; and that  the 

defendants Burch Chesllire and Henderson, each well 
knowing the plaintiff's intercst in the said s l a ~  cs, confederated 
with the said Susannah to dcfrnud him of his rights, and re- 
m o ~ e d  the said slaves and their increase out of the State and 
to parts unknown. The plaintiff' i n  his bill prayed that  the 
defendants might be decreed to restore the said slaves, and that 
his interest in them niight be secured, and also for general relief. 
The bill was filed in  1836, against the tenant for life of the 
slaves, and also against the other two defendants. I n  1837 the 
tenant for life died, and the hill was retained against the other 
two defendants. The  defendant Burch Cheshire (who is a 
brother of the plaintiff, and married the other defendant's sister) 
i n  his answer admits that  he purchased the slaves mentioned in 
the bill, absolutelv, of Susanna11 Cheshire, for $960; that he 
knexv of the plaintiff's interest in the same at the time of the 
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purchase, and that  he took the slaves to the State of -Ilabama, 
and there sold them to one Irey.  H e  denies that  tlie other de- 
fendant, Dayid Henderson, was concerned with llim in the trans- 
action. Dayid Henderson answers and says that he is ignorant 
of the matters charged in  the bill i n  relation to the will of John  
Cheshire, Sr., and the provisions in the same. H e  further saith 
that  he never purchased or offered to purchase the said negroes 
from Burch or Susannali Cheshire, either in this State or any- 
where else. H e  says that  he mored some of his o n n  slaves to 
Alabama, in the fall of 1835, in company v i t h  three of his 
neighbors, and that Burch Cheshire went in company with liilu. 
and the said Burch carried with him the negroes aforesaid in 
the bill mentioned; that he (Henderson) lent him no a~s is ta~ice ,  
except to haul a sinall bundle of clothes and occasionall7 a sn~a l l  
quantity of prorisiofls. He denies that he ran off the said 
negroes, or had any hand ill nmniug thein off, but avers that 
they Jyere remorcd bv Burch Cheshire open17 and publicly. HP 
says that he had no hand in disposing of the said slares in the 
State of Alabama. and that he had no participation in either tlie 
purchas,e or the sale of the said slares; that he v a s  not 
present when Burch Cheshire sold the said slaves, but (571)  
understood that  he sold them to a man by the name of 
Ivey. H e  denies that lie received the 1)urchase 111o11e- or any 
part  of it, and he denies all fraud, etc. 

There is a replication to the ansnws.  
As to the defendant Burch Cheshire, the proof is clear that he 

knew of the plaintiff's remainder in the s l n ~  ps, and that  he com- 
bined ~ i ~ i t h  Snsannah Cl~c.sliire, the tenant for life. to remow 
said s l a ~ e s  beyond the liinits of thiq State v i t h  an intent to 
deprire the plaintifl entirely of any benefit he had in them. 
The purchase nlone? paid to Snqannoh fnr the entire interest in 
the slares n7as $960. She executed a bill of .;ale for the slares 
to Burch Cheshire. a man m l l  kllown to 21tr to be entirel,x- in- 
solvent, who vent  in companr with Henderson to Al laban~h,  
where the slaves vere  sold to the sister of a man br the name 
of Ire?, for $2.100. The nest question to be considered is, 
What  share or participation did Daricl IIenderson hare  i n  tlii.; 
p~uchase  and salc? The proofs in the cause are satisfactory to 
the Court that  Bnrch Cheshire had niarricd Henderson's siqter, 
that  he n-a4 insolrent, and that he lircd near Henderson in 
Mecklenburg Countr  ; that the plaintiff and Suqannah Chwhirc 
lived sixty miles off in Dar ie  County; that Henderson came 
there twice r e r -  shortly before this transaction, makinq in- 
quiries if there w r e  slaws in that  neiphborliood that  could be 
purchased. The proof is satisfactory that he ne l l  knew these 
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slares, and knew both the plaintiff's and Susannah Cheshire's 
separate interest in tlie same, as he had been told of it, and he 
furthermore had heard the will of John Cheshire read over, by 
a man a t  whose house he stayed in D a ~ i e  County. EIe had hiin- 
self made proposals to l~urchase the life estate of Susannah and.  
the remainder of the plaintiff; he had said that each of these 
persons asked as much for their separate interest as if the whole 
interest in the slaves belonged to each. Ininiediately thereafter 

Susannah Cheshire with Burch Cheshire, who had come 
(572) into Davie Couiity, carry the slares to Burch Cheshire's 

house (near to Henderson's), just before Henderson was 
about to start his wagons and slaves to Alabama. Bnrch is in- 
solvent, Henderson is wealthy; there is then paid to Mrs. Ches- 
hire $960 for the absolute property in the slares, a bill of sale 
is g iwn  to Cheshire, and Henderson witnesses it. Then Ches- 
hire and the said slaws go on to ,llabama in conlpany with Hen- 
derson; Henderson's magoils carrying some of his clothes and 
some of his prorisions, Burch har ing  neither horsc nor wagon. 
I n  Alabama the slares were sold to one Ivey for $2,100, and a 
bill of sale for the same executed to Ivey's sister by Burch Ches- 
hire, aild Henderson being then present becomes the subscribing 
witiiess. Irey7s deposition has been taken, and lie deposeth that  
he purchased the said lot of slares for the aforesaid sum of both 
Burcll Cheshire and Dar id  Heiidersol~; that 11e paid the iiioney 
to Cheshire, but I-Tenderson said that  he mas to hare  a part  of 
it,  but how inuch or whcther because he was concerned in the 
sale or  because Cheshire owed him, Henderson did not say. XI1 
this testimony is sufficiently strong to induce us to declare that  
both of the defendants  ere purchasers of the slaves from Xrs .  
Cheshire, with full notice of the ldaintiff's interest in the same. 
Where did the insolrent Burch Cheshire get $960 to admnce to 
Mrs. Cheshire? There is no eridence on this score offered by 
the defendants. The infcrcnce is irresistible that Henderson 
(trlio before had been endearoring to purchase thew Vera slaves) 
advanced the money; in fact, that Henderson was thc purchaser, 
and Cheshire, because of his insolrency, put forward to disqil is~ 
the transaction, especially as on Cheshire's return to the State 
he is found equally insolvent and without money. I f  the de- 
fendants purchased only the life estate of Mrs. Cheshire, the 
plaintiff had a right to file this bill a t  the time he did to have 
his remainder secured. The defendants (with full notice of the 
riqht, when they purchased the slaves) are to be considered by 
this Court as standing in the same situation as their vendor. 

I t  is true that the assent of the executor to the legacy 
( 5 7 3 )  turned the particular estate and the seinainder in the 
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slaves into legal estates. Whether or iiot the plaintiff might, 
at  the tiine he filed this bill, have brought an action at  law 
and recovered danxiges for an injury to his remainder, it is 
certain that a court of equity has invariably entertained a bill 
by the remainderman in a personal chattel to have the thing 
secured, when it is alleged in the bill that it is likely to be lost 
by any means whateoer. Equity can, in such cases, give a more 
complete and substantial relief than a court of lam can. And 
when the particular property has been converted into another 
species of property by the tenant for life, or those who claim in 
privity with him, the remainderrnan may elect .to follow and 
take the fund in its changed form. Thus, when a factor was 
employed to sell clothes for cash, and he sold the articles on 
a credit, and died before receiring the money, it mas held that 
the inoney belonged, in equity, to the factor's employer, and not 
to his executor. Rurdctt v. Willrt ,  2 Tern.. 638; Swin. on 
Trusts, 201. We know that a crstui yre t w s t  may follow the 
fund, and take it in its cllaligcd forni. And the principle ap- 
plies not only lo express trustees, but also to such as are clothed 
mith the same character by construction of law, as if a person 
purchases an estate with another man's money entrusted mith 
him. Docker c. Somers, 2 Myl. and Th., 664; Swin., 290. The 
defendants are .unable to get back the slaves from the present 
holders, either in law or equity; therefore the plaintiff cannot 
get relief on the particular prayer in his bill. But he 11om 
elects to take the purchase money receired bv the defendants, 
and claims this under the prayer for general relief. And we are 
of the opinion that he is entitled to it, with interest on it from 
the death of Mrs. Cheshire. The defendants will be allowed a 
reasonable compensation for the trouble of carrying the slares 
to Alabama and selling them and bringing back the money. I t  
will be seen that lve hare regarded Ivey as a cornpetelit witness, 
notwithstanding the objection made to the reception of his testi- 
mony. We regard the objectiou as going to his credit 
only, for it does not appear that the conveyance was made (574) 
to hini or that he claims the title to or has the possession 
of the slaves, and we do not see how he can derive any direct 
benefit from the decree that may be rendered in this cause. 

PER CURIAM. Decreed accordingly. 

Cited: McBricle 1 ) .  Clzont~,  post, 6 1 3 ;  Hnles v. Ha~r i son ,  42 
N.  C., 299;  Jones v. Raird, 52 N .  C., 15; Xanderford I > .  Moore, 
54 N.  C., 208; Hnughtorr c. B ~ n b w y ,  55 N. C., 340; I s l ~ r  v. 
Isler, 88 N. C., 580; Hunter 2). Ynrborough, 92 N.  C'., 71. 
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Wherc the bill  is for the execution of a trust. and circunlstallces are 
disclosed whicll tcncl to show that the trust was created for the 
l~url~ose of clefeati~y cwditors. yet if such fraud is not directly 
;~llegecl either in the bill or answer, the court will take no notice 
of it. but will proceed to decree an execution of the trust. if 
~rolwrly rst;~blished by proofs. 

THIS cause having been set for hearing, was transmitted by 
consent from the Court of Equity of CHOWAX, a t  Spring Term, 
1843, to the Supreme Court. The  following case was presented 
by the pleadings a i d  proofs: 

I n  December, 1829, there were judgments against Jesse Hud- 
gins, then of Gates County, to much more than the ralue of all 
his property, arid sales were appointed to be made on the execu- 
tions on 21st of that month. ,I few days before the sale the 
wife of Hudgins wrote to the defendant (who was her brother 
and resident in an  adjoining county), giving him iufor~rlation 
thereof, and requesting him to attend the sale and purchase some 
necessary articles for the support of the family. She also men- 
tioned to him that  her husband had sold a negro for $250, "of 
which," says the letter, "I nerer saw a cent. But  I want you 
to come and see if you can't get him to make something over to 
you for my s ~ p p o r t ,  for if he does not I shall have nothing to 
support my children. I depend on you as a friend." The de- 
fendant being confined by sickness could not go, but authorized 
another person to make such ljurchases as his sister sl~ould direct. 
Hudgins was a, farmer in inoderate circun~stances and erery- 
tlling he had was sold, and the defendant's agent purchased, a t  

very low prices, articles to the an~oun t  of $228.33, consist- 
(576) hig of indispensable household furniture, provisions, a 

horse, cow and calf, somc plantation utensils, including 
also a negro woman a t  the price of $55.01, arid a ncgro boy 
namrd Wilson, about nineteen years of agc, a t  the price of 
$41.01. The bill charges that  i t  was agreed bet\\-pen EIudgins 
and White that  the property should be bid off in the nanie of 
the latter and held in his name, but. for the use of H~tdgins  and 
his family, and that Hudgins should then furnish as i l~uch 
money as he could towards paying for it,  and the residue of the 
money be advanced bv White, for  which the propcrty was to 
stand as a security. I n  a short time after the sale Hudgins paid 
White $70 on account of the purchase, and delirered to hi111 
somc articles to the ralue of $26 more, and in -hynst  succeed- 
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ing White ga7-e a receipt therefor to Xrs .  Hudgins as haring 
been received of her "in part payxilent of the chattel property" 
bought at the sale. The possession of all the property n a s  re- 
tained by Hudgins until his deatli in 1335, and afterwards b> 
his farnilv until 1837. At this latter period the defendant waq 
called on- for payment of some niedical bills for attending on 
the rq roes ,  ~ h i c h  Mrs. Hudgins was unable to pay, and the 
defendant then took the wgro  Vilson into his pos~sqioll ,  and 
has retained hi111 or hired him out ever since: still, liowerer, 
not reriiovlng or interfering ~ ~ i t h  the other property. Tlie bill 
then states that  the plaintiff had a judgment again,t Jeqsc Hud- 
gins for a large debt due before December, 1329. nhich remains 
unsatisfied. and that thrre arc no ~ffcc ts  of Hndgins out of 
~ h i c h  it call be satisfied, save only those purchased as aforeiaid 
by the defendant. I n  31ay, l%9, administratioli of tlie estatc 
of Hudginq mas granted to the plaintiff, and a f t c r ~ ~ a r d s  Ile filed 
this bill, in which he p r a p  that the defendant may be decreed 
to surrender to the plaintiff the negro K i l ~ o n  : ~ n d  pay m e r  to 
him all his hires, and a150 release the other property bought by 
him. 

The answer states that the defendant did not c x l ~ c t  his aqcnt 
to purchase the slave, at the sale, but only such things as nere  
absolutely necessary for his 4stc.r alid her cliildrcn, h i t  
that  as lie liad not restricted tlie agcut, lie felt obliged to (577)  
take and pay for the qlares as well as the other thlngs. 
I t  denies that any coimnunication passed between IIuclgins and 
himself on the subject before the salc, or any other member of 
the family, e x e p t  Mrs. Hudgins. as before mentioned. And it 
states that as to the fur l~i tarc ,   pro^ isions and other necessm'ies 
for liuing, he intended them as a provision for hi< sister and her 
children from himself. as f a r  as tllev might not be able to pay 
for them, and that he pale the wceipt for the sum of $96, paid 
to him, for the purpose of sati-fring her that <lie should have 
those articles. 

The defcndnl~t s a y  he did not understand lier as ~ ~ i ~ l ~ i l l g  to 
have the nceroes, and that lie did not intend to give her to under- 
stmid that hc ~vould surrender tlleni, and Ilence he expressed that 
the mone- \\-as ill part paynlcnt for  the "chattcl property," 
meaning thereby the other articles, besides the s l a~cs .  But the 
defendant admits that hc did not take a \wy  thc negroes until 
1837, being willii~g that Hudpins and his fanlily should hare  the 
benefit of their serriceq, and that he then took an-a~- T i l son  
alone for the reasons before nicntionccl, and has 4nce hired him 
out for $7.3 per annum. 

There was a replication to tlie answer. 
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The depositions introduced by the plaintiff supported the alle- 
gations contained in the bill. There mas other testimony, but i t  
related principally to matters of account, should the court de- 
clare the trust established and order an account. 

Iimlcll  for plaintiff. 
A .  J loore  and I i i m e y  for defendant. 

Rrmrl;. C. J. Unon the circunlstances as disclosed bv the 
pleadings, there could be little llesitation in decreeing a redemp- 

tion of the slaves, as well as the other things purchased 
(578) by the defendant. But if it were possible to doubt upon 

the'case, as made in the bill and answer, the proofs make 
the plaintiff's right manifest. I t  is stated by the defendant's 
agent that, at the t h e  of the purchase, inoney was placed in his 
hands (about $70) belonging to Hudgins, towards paying for 
the purchases, and that, at  the instance of Mrs. Hudgins, he 
bought the negroes for the benefit of Hudgins' family, as he did 
the other articles, and that he bought all very low irl consequence 
of making it knox1-n that he was bidding for the defendant for 
the benefit of the family. The witness states that I-Iudgins used 
that money (the $70) in payment for his purchases. If to these 
circumstances be added the subsequent use and dominion over 
the negrors, there cannot be a doubt that the defendant meant 
the whole as a donation from himself, or at the most to hold the 
property as a security for his adrances, with liberty to his 
brother-in-law to redeem. Indeed, the counsel for the defendant 
did not contest the right to redeem so much upon the ground 
that his purchase was absolute as becansr the bill shows that i t  
mas a fraudulent contrivance to protect the property from the 
creditors of Hudgins, under the corer of a purchase by the de- 
fendant, really (though secretly) in trust for Hudgins. If such 
m7ere the case, the Court could give 110 relief to either party to 
the dishonest agreement, and it struck us at the opening of the 
case that the bill mas drawn with that view, as no other motive 
for stating the plaintiff to be a creditor could be imagined. 
Epon a more careful reading of the bill, however, it would seem 
that the pleader mas cautious not to make the needful allegation 
that the purchases were made upon the imputed trust with the 
intent to hinder or defraud creditors. 

The acts themselres may be evidence of such an intent, but 
they ma7 likewise have been innocent and truly and openly to 
constitute a security for the defendant's adrances, with an open 
and honest trust beyond that for Hudgins; and without a direct 
averment of the covinous purpose it cannot be assumed or acted 
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on by the Court. The  bill, therefore, does not state a 
case of f r aua  against creditors, and it is not necessary to (579) 
consider the effect on the right to redeem, if the bill had 
so stated. Nor  does the answer place the defense on that  ground, 
but solely on that  of the defendant's purchases being absolute 
and for his own use, without any trust for  Hudgins, or use in 
the property to him o r  his family, except as the defendant might 
gratuitously allo~v. T o  .that defense the receipt of the money 
of Hudgins, as a payment for the articles purchased, is a con- 
plete answer, in coimection with the other facts before spoken 
of. Therefore, the plaintiff, as the adnlinistrator of I-Iudgins, 
must be declared to be entitled to redeem on the usual terms, 
and there must be a reference to take the accounts. 

PER CVRIAX. Decreed accordingly. 

1. If :I 1)erwll. while he i.: i n  ;I st:~te of iiito~ic;~tiou, is imyoied up011 
nnrl iutlncetl to enter illto n d i w d ~ x ~ i t ; ~ ~ e o u s  :lgreeinent. yet if.  
after he Iwcome.: sober, 11r r;~tifiei S I I C ~  ngWement It$ giring a 
I)ontl or clcctl in lnirsuance tlierrof, the cwurt will not interfere 
to relieve him. 

2. Mere folly i l l  111nl;ing ail acreenlent. I\-ithout fraud. is no ground 
for relief in equity. 

4. I\'llerr n 11erson wllo has Iw?n intlucetl by fraud or i~nlmsition to 
l)urcli:~sc prolwrtp, after\ \- :I~S p;~rts \~-ith the l~roperty, so that 
he cannot 1)ut tlw vtwtlor in stcrtcc qrco. the court will not resciud 
t l ~ r  colitr;~cT. csccpt i n  some cases I\-llrrc the p :~ r t~ -  m1s continu- 
ing under tlw s;rliie pressure of tlistress at  the t i~ne of parting 
~vith the prol~erty :IS o p c r : ~ t ~ l  upon him at the origiu of the 
trnns:~rtion. 

THIS cause having been set for hearing in KOCKIXGHIM Court 
of Equity, at Spring Term, 1843, upon the bill, answer and 
proofs, was reniored by consent of parties to the Supreme Court 
to  be heard. 

The facts stated in  the pleadings will be found a t  large, 36 
N. C., 419, a motion to dissolve the injunction which had been 
granted in this case having been determined a t  J u n e  Term, 
1841, of the Supreme Court. The substance of the proofs upon 
which the cause was now heard is set forth in the opinion deliv- 
ered in  this Court. 

437 
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Morehead for plaintiff. 
Graham for defendants. 

DANIEL, J. The substance of the bill and answer is stated 
in 36 S. C., 419. 

(581) After the dissolution of the injunction the plaintiff 
retained the bill and replied to the answer. And it now 

comes on to a hearing on the proofs taken by the parties. We 
have examined all the evidence in the cause, and it proves that 
the plaintiff was but a farmer in the neighborhood, upon a small 
scale; that he had no skill in mercantile business; that he was 
very deficient in the knowledge of arithmetic and reading and 
writing. He went to the store of the defendants on a certain 
day in April, 1840, and was then perfectly sober, and he there 
drank some ardent spirits with several other persons, and al- 
though somewhat excited by drink, he was not so far  intoxicated 
as to be deprived of his understanding. The spirits were fur- 
nished by the defendants in the ordinary course of their dealing, 
and not with a view to intoxicate the plaintiff or to induce him 
to enter into the contract, which he shortly thereafter did. 
After candlelight that evening the plaintiff, being in the store, . 
1)roposed to sell A. Reed three slaves, when he was told by Heed 
that he had no money, but that he would purchase the slares if 
the plaintiff would take goods in payment. Whereupon the 
plaintiff, after looking at the shelves which held the goods, and 
also at the goods that were behind and under the counter, offered 
to purchase the whole stock of goods then on hand, and the unex- 
pired lease for a year of the storehouse. After some higgling 
between the parties a bargain was finally made and the price 
fixed at $2,300, to be paid in part by the said lot of slares at  
$900, and the plaintiff's bond for $1,400, to be secured by a deed 
in trust on his real and personal estate. This being concluded 
upon, the plaintiff insisted that the bargain should be closed that 
night; and he thereupon entered into a written agreement in the 
pci~alty of $2,000 to complete the said contract. The plaintiff 
then, that night, took into his possession the key of the store. , 
The plaintiff remained that night at  a tarern close by the store, 
where he did not drink any spirits, and the next morning he 
arose and went to the store, and with the assistance of A. Reed 

proceeded to act as the owner and to sell goods to cus- 
(582) tomers. And during that day, when sober, he executed 

to the defendant his bond for $1,400, and a deed in trust 
on his real and personal estate as a security for its payment, 
and also bills of sale for the slaves at $900. On the third day 
he delivered the slares to the defendants. On the fifth day he 
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made an additional 13~irchase of the defendant* of a parcel of 
goods and merchandise not included in the first lm-chase. After 
he had acted in the business of nlercl~ant for three necks he 
~ roposed  to the defendant to rescind the contract, g i ~ i a g  as a 
reason that a son of his, r h o  l i d  in the western c o u ~ ~ t p - ,  had 
m i t t e n  to llim to conw and rc.ide there. and that he niflicd to 
do so. Thiq proposition n.as declined hy the defendmlts. The 
plaintiff continued in the b i~~ incs ;  for the space of five or qis 
~ ~ e e k s ,  nhen he either sold out to his _ion or he and his sol1 --old 
the goods at rendue. The evidence, though llot satisfactory to 
show the actual ralue of the goods so bought in the gross. ~ ~ 1 1 -  
ders it exceedingly probable that they were v~or th  conriderably 
less than the price gircn for thcm. On I t  September, 1940. 
this bill m s  filed. prarirlg the court to rescind the co1itr:~ct. and 
for  general relief. Rhether  a court of equity could  ha^ e aided 
the plaintiff, if he had in a reasonable tinic after disco~ering 
that  he had been imposed upon in the contract insiqted on an 
abandonnielit thereof arid applied to be releascd therefronl, is a 
q i i ~ s t i ~ i l  not ~ O T \  1uxCwary for 11s to decide. Fo r  the subsequent 
acts of the plaintiff, nhen  he n7as undoubted1;v sober, did, in olir 
opinion, sufficiently confirnl and ralidate the contract. -1nd if 
a person d l  enter into a hard bargain with his eves open, 
equity will not relicre 11im. unless he can shon fraud ill the 
~ p r t y  contracting IT-it11 11im or undue nleans to dran him into the 
agreement. Trillis 1 % .  .Tcixagan, 2 *itk., 231. Mere folly in 
making an agreement nithout fraud is no eround for relief in 
equity. IlIiilnc cs 1 .  ( ' o u l ~ y ,  3 Price. 620. Again, the plaintiff 
had sold ihc property before he filed his bill, and thcrcby put it 
out of his p o ~ ~ e r  to place the defendants i n  v l t r t i r  i l lco. The 
Court is not disposed to rescind a contract in such a case, 
unless a plaintiff is continuing under the v m e  pressure ( 5 Q R )  
of distresq at thc time of the sale as  he m s  a t  the oriain 
of the transaction. ae, i n  the case of csl3ectnnt heirs di.alinq n i t h  
their expectances for less than thcir ~ a l u e ,  under the pwssurc of 
distress. K ~ n q  1.. Bnii l ic f  2 31:-ln. and I<., 4,?6: -1Iill I > .  JIo, 7 1  11,  

9 Tcs.. 47s ; G o ~ r l o i ~ d  1 % .  Defcri i ~ r  1 7  T'es., 20 ; Drevry  on h j . ,  
16, 18. 

TITe think the bill must bc disiilissed. 
PER CI ~ 1 . t ~ .  Bill disrniswl. 
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(584) 
S.IJIUI4X, FLEJIISG A S l )  0THk:RS T. BES.JAJIIS B r K G I S ,  SB.. 

A S D  OTHERS. 

1. I;ntler the act ~):rssetl in 1820. Iter. Stat.. c11. 27. scc. 24, rcgistra- 
tion is :UI essenti;ll iligretlient in :I niortg;tge or tlecxtl of trust to 
~l~:tlte it t l ~ t  instrtulieut or c.ollstitute it a clertl or security its 
;rr;~inst :I creditor or purc1i:tser. 

2 .  Therefore. 11otic.c of :lii uiirc~~isteretl ~i~ortgape or clectX of trust 
c,onstit~itrs no gronnd for rclief in equity ;rg;~inst one \vlro takes 
:I sttbsequcnt niortgnge or tlrecl in trust, nncl first registers it, 
unless the first 111ortg;Igee or trustee has Ilcen ])reTented from 
registrrii~g 11y the fraud of the other. 

2. JTl~crc ;I statute dec.l:~~w tl~;rt n tlcrcl or other instrun~ent slinll 
ltot be r:rlitl "at 1;tw." it tloes slot mean simply that it shall be 
held invalitl in :r court of 1:1x only, but invnlid in all courts. "At 
1;1w" is not ail espressioli 11-hich ill a st:ttnte signifies merely a 
legal tribunal as clistinguislied from an equitable jurisdiction, 
but, gcner;tlly, our systcnl of jurisprudence. nlietl~er legal or 
cquit;~ble. 

4. 111 tlirsr cases ~ ~ l i r r e  ~iotice of nn unregistered deed wiil entitle 
t l~v  11n1.ty to relief in tyliity. it must I)e clearly showri that such 
11otic.e of the coutents of the instrnmcnt. :IS to tlie subject and 
I)llrl)oses of the con\-ey1nc.e :111d of tlle intention to rely on it ns 
;I i.oilreynnce, substantially rc:rclierl the party, ill p n i s .  as vould 
be tlerirrd upon those points from tlle registry itself. 

T m s  cause having been set for hcaring a t  Spring Term, 1843, 
of the Court of Equity for BURKE, was then renlored, by con- 
sent of tlle parties, to be heard in the Supreme Court. The  
following is a suimnary of the matters stated in  the pleadings : 

The bill is filed by Fleming alid Lewis, and states that  on 18 
Soreiliber, 1837, the defendant Belljamin Burgin the younger, 
of Burke C'ouiiiy, being indebted to each of the plaintiffs, Flem- 
ing and Lcwis, who also resided in  Burke, and to sulidry persons 
nnlned, yesiding in, Cliarlestori, in South Carolina, in ecrtaiu 
sunis thercin mentioned, did, for the p u r l m e  of sc~curing those 

several debts, coilrcy and assign by deed to t11c plaintiff 
(58.5) F l e m i ~ ~ g  certain slaws and other chattels in Burke 

County, in trust to sell tlie spccific articles and collect the 
debts, and thereout pay all the debts in the deed mentioned; 
that all the creditors melltioned ill the deed have been paid, 
except the plaintiffs, Flenling and Lewis; to the fornier of n-hon~ 
the sum of $1,000, or thereabouts, is due on sundry bonds and 
judgments, and to the latter about the same sum. The bill 
charges that the deed Tras esccyted in Charleston, and that  the 
plaintiffs lyere, i n  consequence of that, unable to have i t  prored 
and registered in Burke ixnnediately, but had thc same donc on 
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20 December, 1837. The bill then states that  inlmediately aftcr 
the executing of thc deed to Fleming in Charleston, B. Burgin, 
Jr., returned to his residence in  Burke, and on 4 December, 
1837, there made to Benjamin Burgill the eldcr another decd of 
mortgage and assiginnent of the same dares,  cl~attels and debts, 
and also others, to secure to him the payment of the sum of 
$3,700, pretended to be due him. And the bill charges that tlic 
said debt was not truly due to B. Burgin, Sr., and tliat the dced 
to him n7as executed with the fraudulent intent to delay a i d  
hinder the creditors of B. Burgin, ,Jr., and particularly to dcfeat 
the deed before made to Fleming, a i d  so is void as against the111. 
And the bill further charges that  B. Burgin, Sr.. had cxprcss 
notice of the deed to the plaintiff before lie took his mortgage, 
and that he fraudulently had his assignment prorcd and regis- 
tered on 8 December, 1887, for tlic purpose of defeating the 
prior dccd to Fleming, or pos tpon i~~p  the satisfaction of the 
debts due to the plaintiffs until t21c debt to liinisclf should he 
discharged out of tlw effects assigned. Tllr hill also cahargcs 
that  the chattels and effects assigncd to B. 13urgin, Sr., are of 
value sufficient, if propcrly managed and accol~nted for, to dis- 
charge all the debts. as lye11 those of the plaintiffs respectively 
as that to B. Bnrgin, Sr. The  bill is hrougllt against hot11 
of the Burgins, and the prayer is  that the plaintiffs may be let 
in upon the effects preferably to the mortgagee, R. Burgin, Sr.,  
and likcmise tliat ml account may be taken of the debt to 
that  person, and if lie slionld be entitled to the prderal)lc ( 3 6 )  
satisfaction, tliat, after his dcht shall hare  heen dis- 
charged, those to the plaintiffs 111ay also be raised out of the 
effects. 

Both of the defendants answered. B. Burgin, J r . ,  denies that  
he owed the plaintiffs the debts mentioned in the dced, and says 
that  he  owed Fleming not more than $350, hut clocs not speak 
of the amount due to Len-is. Hc also d ~ n i c s  that the deed of 
18 Noreinbcr to Fleming was executed really as a security to 1)s 
rnforccd for the debts therein i~aincd, mid says that, being in 
Charbston with Fleminq, who lived near hiin and knew his 
affairs fnlly, and being then m u ~ h  i ~ ~ d e b t e d  to divers persons 
who threatened to arrest him, lie mas persnndcd bv Flnning to 
execute a conrepnce  for some proprrty, TI-hich should satisfy 
the creditors residing tllere and indlwe then1 to allow this dc- 
fcndant to return home, after ~ ~ l i i c h  the deed, h a ~ i n g  a n s ~ x r e d  
its end, iniqht I)c destrorcd. H e  further says that 11s mas in- 
duced by his distresses and those p r s ~ m s i o n s  to rield his assent 
to the proposcd nleasurc ; and that ,  thcrcupon, Fleming prrparecl 
the deed, in which he untruly stated the debt to himstlf to be 
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larger than it n7as. as aforesaid. and this defendant executed u 

it, solely m~ith the r iew and for the purpose last mentioned, and 
with the distinct understanding with Fleming that  the deed 
should not be registered or anywise put in force, but should be 
canceled as soon as this defendant should get home, and that lie 
should then he a t  libertv to sell or otherwise disnose of his ~ r o u -  

L A .  

erty as he might think best for the purpose of paying or securing 
any of his debts, and answering any other purpose he might 
have. H e  further states that  he has in  fact paid the creditors 
in Charleston, as he a t  the time intended, and that, being so 
authorized by the agreement between Fleming and himself, he 
executed the mortgage to the other defendant on 4 December to 
secure the debt mentioned to that  defendant, the whole of which 
was just, and not to defeat the deed to the plaintiff; and that 
he then informed the other defendant, B.  Burgill, Sr., that he 
had executed the deed to the plaintiff, and the circumstances 

under 7%-hich and the purposes for  which i t  was done, all 
(587) as by him before set forth, and that  accordingly he was 

a t  liberty, notwithstanding the exectltion of the said deed 
to Fleming, to make any other disposition of his property which 
n7ould promote his interest. 

The other defendant, B.  Burgin, Sr., states how the debt to 
himself arose, and that the whole *of i t  was justly due, and that, 
finding the debror in failing circu~ustui~ces, 11c took his iuortgage 
and assignment truly for the purpose of securing himself, and 
not for the purpose of defeating any creditor of 13. Burgin, J r .  
H e  denies that  a t  the time of taking his deed he had any notice, 
directly or indirectly, express or implied, of the execution or 
csister~ce of the deed to Fleming, except what lie derived from 
the other defendant. and the information of that transaction, 
thus derived by this defendant from the other defendant, was 
as is set forth in the answer of that defendant, B. Burgin, J r .  
B. Burgin, Sr., further states, in particular, that  whcn the dccd 
to himself lvas read, B. Burgin, J r . ,  informed l~ i rn  that he had 
made a mortgage to Fleming in Charleston, reciting anlong 
other things a debt of $330, and that  he exccutcd i t  for the 
purpose of making his creditors in Charleston easy uutil lie 
could get away, and that i t  was agreed between Fleming and 
liimself (B. Rurgin, J r . )  that  the former could surrender the 
deed as soon as they returned home, and this information. this 
party says, he bcliered a t  the time he received i t  and still be- 
lieres, and therefore insists on his own priority. The answer 
then states that the defendant is unable to set forth what sums 
can be realized from the pro pert^ and debts assigned to him, 
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and states the reaeonr why he is so unable, and it submits, if 
There should be :I surplus after paying his debts, to apply it as 
the court should direct. 

To tlicse ansners replications were entered, and the parties 
proceeded to take their proofs, which are noticed, so f a r  as 
niaterial, in the opinion delivered in  this Court. 

CYalclwell for plaintiffs. 
Alle.c~tcl~cre~* for defendants. 

RUFFIN, C. J. The execution of the deed from the one ( . i S S )  
Burgin to the other a t  the period of its date and the 
justice of the debts thereby secured are fully proved, and indeed 
were adiuitted on the hearing. The case therefore turns on the 
effect which, notwithstanding the prior registration of that  deed, 
notice, a t  the time it was taken, to the creditor of the previous 
deed, under which the plaintiffs claim, will have in postponing 
the last mortgage; and whether, if any notice will have that 
effect, the notice in this case mas sufficient. The act of 1829, 
Rev. Stat., ch. 37, see. 24, enacts that  no deed of trust or ii~ort- 
gage shall be valid a t  law to pass ally properta, as against cred- 
itors or purchasers for a raluable consideration, but from the 
registration of such deed. The act, therefore, takes away the 
relation of the deed to the period of its execution which arose 
under the former statutes upon its registration in due time, by 
declaring that  i t  shall be valid "but from the registratiou." We 
hare  a strong impression, also, that  the Legislature intended to 
nmkc the registration indispensable to the operation of the deed 
in a11 inrtances, not merely as a ceremony requisite i n  point of 
formality to makc i t  eridenee, but as entering into the consti- 
tution of the deed as an instrument set ul, against a creditor or  
purchaser from tlic mortgagor. The policy of the registrv acts 
is, first, to gire notice of conreyances and encmnbrances, and, 
sc,condly, to exclude the necessity of parol proof upon the ques- 
tion whcthrr amthc r  person had or had not notice. Tt Tras well 
known to the Legislature that ,  notwithstanding the former lcgaI 
pro~is ions  on this subject, i t  had become a rule of the Court of 
Equity that  notice of a prior unregistered encumbrance, ~ ~ h i c h  
notice niight be p r o r d  by parol, mould give relief against a 
subsequmt d e ~ d ,  first registered; and, consequently, that m m p  
persons kept their encumbrances in thcir pockets, and r c g i ~ t i v d  
them only w11cn they wished to use them, as they nli&t do from 
the length of time allowed in the registry acts and ill tllosc r i ~ - i n g  
further time for that  purpose. From this prncticc man\. evils 
arose, L ~ S  there might he vngur rumors of encumhrn~~cei  of which 
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thew  as no means of knowing the particulars. 'To rein- 
(h9) ed? them the Legislature first, passed tlie act of 1820; 

requ i r i l~g  iliortgages a n d  deeds of trust to  he registered 
11-itliiii cix ~ i i o ~ ~ t h s ,  and  cnacting tliat if not so registered they 
sliould be held. us against creditors alid lnwchascrs, liiterly null 
and yoid. Then  followed the act of lS29, wliereby tlie Legis- . . 
lature, not contrlit tha t  there should be a n y  dcla? i : ~  ixc.g:stcnlig. 
d e s t r o y  all  relation of tlw deed. and says it  shall liot operate 
until  or "1)ut f ro l~ i"  its regis trat iol~.  IT v o u l d  sc,e11i tli:tt the 
Legislature could not incrrtr clllpl~:iticnlly declxrc. tha t  tlic fxct 
of registration TI-as requisite to perfecting thc. deed as  against 
the protected persons and  tha t  l~otliil ig should ~ u p p 1 ~ -  tlic place 
of i t  as against those persoris. There is a coilstant enspiciol~ of 
those iiistruliients discorered. as i ~ r r w d i n s r  all  our  leaislation 
concerning rlicm, and i n  the :acts inbsequently l ~ a - s r d  to g i w  
fur ther  t i~ur ,  f o r  registering co111e7a1ices. deeds of trnqt and  
mortgages a r e  i ~ n i f o r m l  r i c q ) t e d .  TVc doubt iiot that  f r a u d  
would take a case out of t h i i  act. :I\ out of a n y  other  il~trndccl 
fo r  the ~ ~ r o t v c t i o n  of particiil:tr person-. TVe iiicani a i r i ~ u d  
conlinittcd by one i n  b r ine  t l i ~  cni~se nliy r i i ~  dprd nf nl~ntlier 
was not registered; fo r  he nl io  lwei cnt. an act f rom h i ~ ~ g -  done 
ought not to inqist upon 311  ad^-antngc from i t <  not 1iax inp  been 
donr. B u t  i t  is qo easv to regiqter a deed of t r u ~ t  o r  mortgage 
under  the act of 1\29, nllicli :tlIo~i-< i t  to be p r o ~ e d  in the clerk's 
ofice and  make> the del i rery to t h t  register registration ( X c -  
K ( ~ I I I ~ ~ I , ~  I .  AIIl/rl,l~o~l. I 9  S. C.. T R ) ,  tha t  IT 11111st be deeincd the 
  no st pro-< ~legligelice to omit it .  m d  .o -trongl~-'  argues a piir- 
poqc not to lct the n-orld h a r e  that  chart k l ~ o n l d g e  of its roll- 
teuts nllic-11 tlir Ian- i~~tendec l ,  as juat1:- to r a i v  a presui~lpt ion 
that  thc decd never was relied oli nc a iecuritv. o r  tha t  i t  liad 
been nba~itloncd. S o  strcs* can hc la id on tlic cyresqioi i  ill the 
act, "1 d i d  a t  Ian.," as  recopnizinc a T alidltv 111 rqu i tv  or as  
interitionally lcnring it  to a court of equity to wpl lo r t  the deed 
without rtyiqtrntioii. i i ia~l i luch as the  Leqislature could not sup- 
pose a court of r q u i t  nou ld  defeat the  policy of n s tatute  by 
constructioi~, Illore than  a c o u ~ t  of l aw ~vould.  and ,  111oreo1rr. 

"at l a v "  is riot all esprcssion ~ r h i e l i ,  ill a d a t u t e .  qip1ifie.i 
(390)  ~ i ~ e r c l y  a legal tribimal as distingniqhed f r o m  :in equi- 

table jur isdict iol~,  hut generally, our s\ stem of jnri5l)ru- 
dencc, nhet l lcr  legal o r  tqnitable. F r o m  the p o l i q  n liich cer- 
ta inly dictated tlir act. mid tlic l m u l i a r  prol iqiol~s of it .  tlir 
Court  iq forcihlr  Ird to  concludr tha t  repiqtrni im is mi v w l t j a l  
ingredient i n  a nlortcnce or deed of truqt to m d i t  it  tliat in- t rn-  
melit o r  constitute it  a deed or  sccnrity as  a p a i m t  a cwditor  or 
purchaier.  * 

424 
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But if it  were otherwise-and we do not find it necessary in  
this case to say, positively, that i t  is not-we hold that though 
notice may deprive a suhsequeiit purchaser of the protection of 
the act, yet the notice 21eri. is not sufficient for that  purpose. 
Lord I lard~cicl i ,  in Lcnezse 1 . .  L e n p c e ,  3 Atk., 6-16, laid dovn 
the rule, mliicli has hccm since followed, that  notice of an caist- 
ing unregistered deed bound one who took n subsequwt o i ~ c  aud 
first registered it. That  ccrt;~inly tended to subvert the rcgiqtrj~ 
acts, as allowing parol cridcncc to s h o ~  that  k n o ~ ~ l c d g c  of thc 
deed- in pi is  which could be d c r i ~ e d  from the re gist ratio^^, and 
i t  mould cffectuallv subvert thrm if. as in ordinarv casCJs of 
notice of a prior equity, a notice of anything that would lcad 
to inquiry were held to he sufficient notice. Fortunntcly, a case 
came before thc same great judge which called for his opinion 
on that  noint. Hine T.  Dotlrl 2 Atk.. 273. I n  it lie informs 
us that as  the act of Parliament was positive and made to pre- 
vent perjury from contrariety of euidence, he could not owr- 
turn thc act upon suspicion of noticr, though n strong w~pi(* ion,  
but only for a1)parent fraud. H e  says the 01117 cases that liad 
been decided were cascs of fraud, thoug11 h r~  adds that possibly 
there may llavc been otllcrs upon notic(., divested of fraud, but 
then the proof must be extremely clcar. I-Te therefore q~~al i f ies  
the rule, that fraud is necessary, by thi, e~prcqsion. "or clcar 
and undoubted notice," ~vhich  can nmun 110 less t l ~ n  a full 
knowlcdgc of tlic contents of the deed. a i d  that the pPrson 
omitted to registcr it ruerelg from i n u t t c ~ ~ t i o i ~  or inahilitj,  2nd 
not becnuic he has abandoned it and docs not 111e:nl to reqistrr 
it  at all. For  in that casc, though his Lordship declared 
"tlie answer loose," and that  there n e w  strong circunl- (591) 
stances of notice, lie yet dismissed tlic bill npon that  pm-t 
of the case. That  tlie doctrine of that casc is correctly undcr- 
stood as hcrc represmted is, we thirrk, clearly to be iwllrrtrd 
from d a t  has h e n  said in subseqncnt cascs, aftcr the s i ~ b j i ~ t  
had been long and tlioroughly coi~sidercd. Tn I l ' i l t r t f  1 % .  7:trr- 
~ ~ 1 1 ,  19 Ves., 435, the iuastcr of tllc rolls, aftcr mentioniiig 
the doubts errtvrtainrd of tlie propriety of l i a ~ i n g  iiiffrrcd {lie 
question of notice to be agitated aqninst one who had regis- 
tered his deed, Imweeds to stat(, \ \hat  hr coi~rirlercd the rnlc, 
thus:  The courts h a r c  said n7c carnlot pe rn~ i t  frmid to prcl nil, 
and it sliall only be ill cascs wlierc the notice is so / 7 ~ ( r )  117 o v ~ t 7  
ns t o  m n l , . ~  it f,crlrtll,lrr/t in t l~ i ,  purchnwr to take and wgistpr a 
conveyance in prcjndicc of t l~i ,  know11 title of anothcr, that 
 ill suffer the registered dccd to bc, nffcctd. E rcn  nit11 that 
linlitation, he thought the rfficacv of t l l ~  registry acts concia- 
e r a b l ~  Iesscned, aq no one can tell d a t  111:ry truly or falsely be 
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g i ~  en 111 e\ idence, or n h a t  111~) bt. the effect of the eridence in 
the nmid of the judge. But fi11:llly he conclude; by ;aying that 
it is only b j  i r c  t r rd  notice, clecci 7y prored. that  n registered con- 
wvance can br 1)osti)oried: and tliat eren a 119 uctcilc~iz\ nil1 not 

A 1 

alllount to notice for that  purposr Acaia, in thc preT ious case 
of .Jollund r .  ,~ ' t tr i i ib,z~Zgc,  3 TTw. .Tr., 478, the regret is expressed 
that the ztatute had bcen broken in upon by p r o 1  e\ icle~lce, and 
rhc satiqfactiik of the judge that  L o r d  Ilai dwrcl; ,  as he undcr- 
>rood him, had in H i n t >  r .  DotZtl said that "nothing short of 
actual fraud nould do." And n h a t  tlic inaster of the roll; 
deemed fraud in this case me caniiot misunclerqtand \i-her~ IT-e 
find him sa:, ing, "it is clear that  i t  muqt be ~atisfactori ly  pro^ ed 
that the person 1iho registers the subsequent deed ~ r z l r s t  1cirl.e 
1;1rolistz e 1 u c t l g  the situation of tliv persons ha\ inq the prior 
dccd, and, 1,~ilo~c i n i /  t h n t ,  registered L I Z  o i  tic., t o  d c f , u l r d  thnil of 
that titlr he knew at the time n a s  in tlicm." T h e y  case.  lea^ e 
no doubt of tlie kirid of notice or fraud oli the prior elicnm- 
brance ~vhich  will reinstate llim in llis preference. I t  is called 

;on~etllney "actual ~iotlce" to be clearly proved, and some- 
1302'1 tilile, "exapt l i ~ ~ n n l ~ d g e "  nf  t h ~  situation of the parties. 

From nlilcll it  should seem to follon that such notice of 
the ro~iterlts of the in<truliicat, as to thc subject and puqmses 
of the conwy:rnce :uld of tlie intention to rely on it cs a conrey- 
ance, must snb~tantlal ly reach the 1)ar t~-  1 1 1  pals  as ~ o u l d  be 
derlr ccl ulion those points from the regiitr? i t v l f .  TI-e do not 
mean that information precisely correct :r> to e\erything con- 
w - e d  or a. to the ailiount of each debt -ccurrd nonld be n e c w  
sary to pile any effect to the deed, but illat. a t  moqt, it  cwuld 
0111- be set up  against the ~ ~ ~ b s e q ~ l e l i t  p 1 1 r c 1 ~ 1 ~ r  for i ~ c h  p r -  
pov y as it ~ v a s  distinctl- represented to hiui a. intelided to effect 
and effecting, :~licl that such rrprevntationq must at least he 
truc a$ f a r  :rs they go :tnd con\ q sometllillg lilw the real con- 
tPntq of tlie iiistlument. TT'ithont infornl;ltion to that extent 
t h c x  can hc no iniputatlon of fraud hj- taliili: a dccd in order to 
defcat thc forincr one. 

T e  think this case 71 holly r a n t i n g  ill e\ i d e ~ ~ c r  of a noricc 
of that cliarncter. The plainiiffs ha7 c given no e\ idencc ulpon 
tllc iubjict but that  cont:~ined in the ans\i7rr. On the other 
halid, thc defendant I3. Burgin, Sr.. proxcs by the cubscribing 
~ritwq-e. to lliq decd that. \rhen it \ l a >  esecntccl. the grantor 
illformed tho-( persons and B. Burrin.  Sr.. that Ilc had made 
the d t rd  to Fleining in Charleston. h t  that it  Traq not intended 
to ol'crate, except to keel, hi3 creditor, ili Chnrleito~i e,ls- luntil 
hc could get an ay, and that it n-a; agreed betneen Fleniinc and 
liirn>elf that the former ;hould ;urrender the deed :rnd not hare  
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it registered. ,Vow, that representation may be true or false 
without, in either case, impeaching the fairness of the conduct 
of the party in taking the subsequent deed. There is some 
reason to believe that it mav be true. from the evasive and 
unsatisfactory answer of one of the subscribing witnesses to the 
plaintiff's deed as to an understanding of that sort. But, u11- 
doubtedly, the second mortgagee had reason to believe i t  true, 
not only because he was so informed by the party to the deed, 
but also because he knew that another subscribing witness to the 
plaintiff's deed lived in Burke and returned to that county with 
B. Burgin, Jr . ,  and that the plaintiff might hare sent the 
deed by him and had it proved and registered, but did (593) 
not. And it is remarkable, too, that the plaintiff has 
not examined that witness to repel, if he could, the allegation 
that it never was intended by him to register or set up his deed. 
But admitting the fact to be that he did intend to claim under 
the deed, it cannot affect the second mortgagee, since he was not 
informed of that intention, but was told directly the reverse, 
and had no reason to disbelieoe his information, but smTears that 
he did beliere it, and took his deed under that belief, and of 
course not "in order to defraud" the plaintiffs, but merely to 
secure his own debt. I f  any state of information respecting the 
intended or even actual destruction of a deed, of which a rumor 
of the existelm at one time has reached a party, will excuse one 
for taking a conveyance of the same property, it ~vould serm 
that this should. 

So far, therefore, as the bill seeks to hare the dred to B. 
Burgin, Sr., declared fraudulent and void, as not having been 
given for-a just debt and with intent to delay creditors, and so 
far  as it seeks relief by having the n~ortgagr to the defendant 
B. Burgin, Sr., postponed in favor of the nssignmcnt to Fleming, 
it must be dismissed with costs. 

But as the property conveyed to the defendant may more 
than suffice to discharge his debt, so as to leave a surplus for 
the plaintiff, there must be, if they choose, a reference to take 
an account of the defendant's mortgage debt and of the sum now 
due thereon, upon payment of which the plaintiffs may have an 
assignment of the mortgage, or such other relief as may seem 
proper upon a motion for further directions, upon the coming 
in of the report. 

PER CURIAX. Decreed accordingly. 

C i t ~ d :  Oilliant 1,. RedrlicX., 26 N. C., 371 ; Wonz7,le 7%.  Rrrttlr. 
38 N. C., 191, 197; Robinson 7.. l;l7illo7rgh7y, 70 ?\'. C., 364; 
R J e z h  7'. B a r k ~ r ,  7.5 X. C., 438 ; T o d d  I ? .  Outltrzc~, 79 S. C., 
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(594) 

JOEL s\-n SAMUEL I3AUSI.X as11 O T H E R S  T. J O H S  C. IXI-IJIAS 
AS11 OTIIEKS. 

r 7 

l i f 1 5  came was traiismitted to rhis Court, by consent of par- 
ties, from  STOKE^ Court of Equitv at Fal l  Term, 153s. The 
facts d l  be foulid in the opinion delivered in this Court. 

B o y d m  for plaintiffs. 
JIorehertcl for defendali ts. 

GA\TON, J. Henry Shore, formerlr of Stokrs C'onaty, died 
in 1819, 11a~ i i ~ g  by his  last nil1 and testaiiie~lt, whereof he ap- 
pointed the defendant. I-Ienrp Shore and John  Ch i s t i an  Leh- 
man executors, directed his household furniture to bc cold and 
the proceeds to be equal1  distributed among his f i ~  e children, 
of whom Illary Earbara,  tlie ~ v i f ~  of Simon Peter  Hauier,  was 
one, and, in regard to licr share, lie directed that  it ihould re- 
main in the hands of his esecutors in trust for the children of 
the said Mary Barbara, tlie interest yearly for her use to be 
paid to her by tlie executors. H e  further directed. after the 
deduction of certain legacies. that  his remaining property, con- 

sistiiig of bonds, book accounts, notes and cash on hand 
(595) and nloney receired b -  the .ale of hi? houqeliold prop- 

erty, be divided in  the same manner, and that the share 
of his daughter X a r y  Barbara be managed as before directed. 
H e  further declared his will to be as follow4: "It is my will 
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that  out of 1,000 acres of land which 1 an1 possessed of on Obion 
River, State of Tennessee, my son Henry  Shore and rnp son 
J o h n  Christian Lehman (the esecutors aforesaid), for their 
trouble by attending on mc in my old age, shall each of them 
have 150 acres extra, and the remaining 700 acres to be sold 
by my  executors and the money arising from said salc to be 
equally divided among my  five children (naming them), the 
share of the last mentioned ( N a r y  Barbara) to be inanaged as 
directed in  the third section, to remain with illy executors in 
trust for the children of my  daughter, Mary Barbara, and the 
interest of her share shall be paid annually by my executors to 
her, and for her oTn use, du r i i~g  hcr natural life. The csecu- 
tors prqved the will, made sale of t l ~ e  hoi~sehold furniture, and 
sold the tract of land on Obion Rirer  to one Jacob Conrad, and 
this bill was filed by the said Siriion Peter Hauser and N a r y  
Barbara, liis wife, and their childreli, against the esecutors and 
the said Conrad, in order to have an account from and decree 
against the executors becausc. of tlic sharc of tllc proceeds of the 
sale of the furniture of the testator, and of liis money, bonds, 
notes, and open accounts, ~vherein they are interested as afore- 
said, and also a decree against the executors and Conrad also, 
because of their share in the price of the Tennessee tract of 
land. Conrad, since the filing of the bill, has died, and the suit 
having abated as to him, has been since carried on agairist the 
esecutors only. Accounts have been taken in the conrse of the 
cause in regard to the receipts, disbursements and payments of 
the respect i~~e esecutors, and no exception haring been taken on 
either side to the master's report in relation thcreto, the same 
will stand confirmed. One question is left for the consideration 
of the Court. I t  appears upon the pleadings, proofs and mas- 
ter's report that  the executors sold to C'onrad the whole of the 
Obion tract of land for the sum of $3,000, payable 1 January,  
1822, and that the sum of $1,400, being the part of the 
price w1iic.h was dirwted to bc divided hctween the chil- (596) 
dren of the testator, has becn recc.ired hv thc defendant 
Shore exclusirely. As to h i s  liability for the sharc of that 
nioney claimed by the plaintiffs, there is no dispute; but it is 
contended on the part of the defendant Lehman that h e  (Tdi-  
man)  is in no respect respoiisible to the plaintiff on accoiunt 
thereof. The material facts in relation to this transaction are 
that  the sale of the tract mas made by the defendants jointly, 
and that  after having secured the payment from C o ~ ~ r z d  for the 
price of the 300 acres specially devised to them, thcy took his 
covenant for the remaining part  of the price of $1,400 and exe- 
cuted to him a conveyance in  fee simple. I n  this covenant i t  
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 as expressly stipulated that all debts that might be due from 
the said Shore and Lehmau, or from either of them, unto the 
said Conrad, Jlould be deducted from and be allowed as pay- 
nlerlts on account of the said land. Fro111 d a ~  to day, and as 
Shorc',i prczsing persolla1 ueccspities called for help, Conrad sup- 
plied 11im \\it11 goods and occasional sums of monej, until by 17 
h g u z t ,  1'1.21, the nilmuilt of such supplics equaled the all~olun~ 
to be paid by the covenant, and on 2 January.  143.2, a settlmlent 
was had betnee11 C'onmd and Shore in the presence of Lelnnan. 
and Conrad's c o ~  enant surrendered as estinguislled. TThen this 
was done Shore n a s  in r e ry  embnrrassecl c i r e ~ ~ m ~ t a n c e s ,  and he 
is   no^  belie^ t d  to be insolvent. TJpo11 thest, facts it is impos- 
sible to doubt tlip liability of Lehman for the waste of these 
fund,. By the trrms of the sale, in which he concurred, he 
enabled and tempted his eoesccutor and cotrustee to commit this 
act of m a l v e r s a t i o ~ ~  He must bc a n s ~ e r a b l e  therefor. as much 
as lie n.ould have becn for the misapplication by a stranger who111 
lie might hare  authorized to recrire thc ~irtonev of his ccstzcls i/,cr 

trust and, sl~ould lie need it,  to apply it to his own use. 
PFR C T R I ~ \ ~ .  B c r e r d  accordingly. 

1. 'l'lie tlepocition of :r clefenrlnnt : lg:rin~t n-horn n decree is pr:~~-etl  
:~ncl n 110 I <  intere-tcd in the e w n t  of tlic w i t ,  cnniiot he rent1 for 
Iii. I o t lrfrnd;~nti .  

2. .i 11;11'ty n-lio is intcrrsted mnnot  11r n witness. though it is ad- 
i~iittrel lie is insolre~it .  

3. TIIP clnestioli 1io1~- f:rr :I party is n competent x i tnes s  inust nln-n;rs 
I I ~  r:riwrl ;at t h r  he:ir i~ig :rnd \\-hen 11ie tlel~osition is offered to be 
r ~ : i d  in rvir1enc.e. 

4. .\ ~ ~ r ~ l i n r i n : ~ r y  orclrr of court. suggesting tlint :I tlefrndnnt lins no 
i l ~ t ~ r e s t  in the  suit. is always neccwnry to ;~nthor ize  t he  read- 
inc of sn1.11 clt~positiou in I~elinlf of liis coc1rfencl:ruts. 

5. \T l~ rn ,  nlwli tile petition of tlir snwt ies  of ;I :.u;rrtli;in u~ i i l r r  the  
:ic.t of .\sseurl~ly. uew sureties a r e  ortlcreil to IN, g iwn.  tlic ohli- 
c i ~ t i o ~ r  of the l~i1n11 glren I?>- tlic new su r r t i e~ .  I~SCCII~IS to tlie 
c ' i i t i i . ?  gnnrdi:i~isliip. retrospccti~-tt :is ~ r e l l  ;IS ~~mslli~cTi~-c ' .  Snc l~  
:I Im~irl is ;rt least ;m :rdilitionnl :1nrl cumulat i r r  s tmr i t j -  for the  
~vnrrl. 
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7. n71ierc surc~tiw ;Ire 1i:tble I)$ virtue of diffcrcnt and separate penal 
I~oiitls, t.;nc,li set of suretics is 1i:ll)le ill  proportion to the uinount 
of the ~wnnlties of thc I)onils respectirely. 

THIS cause, having been set for hearing a t  Spring Term, 
1843, of the Court of Equity for H Y ~ E ,  was tlien ordered, by 
consent of parties, to be reniored to tlie Supreme Court to be 
heard. 

The matters in controrersy are stated in the opinion delirered 
in this Court. 

Badger for plaintiff. 
J. H. Br?jnn for defendants. 

DAKIEL, J. I n  1812 John  13. Jasper was appointed (598) 
guardian to Patsey Jasper by the County Court of I-Ipde, 
and he executed a guardian bond in the penalty of $10,000, with 
James Cleaves, Asa Bell and Israel Wilkerson as his sureties. 
I n  1819 the sureties to the said bond petitioned the court, under 
the act of Assenibly ( r i d r  Rev. Stat., 312, see. 20), and sug- 
gested in the said petition that  the guardian was acting in such 
a riiailnPr with the estate of the ward that  thev mere in danger, 
and they prayed the court that  an  order might be made that the 
property of the ward might be delivered orer to them, or that  
the guardian sl~ould counter-secure them. The court, a t  Feb- 
ruary Sessions, 1820, ordered that  the said guardian enter into 
a new bond in the penaltv of $5,000, which order mas performed 
by the guardian, and the new bond was drawn in the form of 
an  ordinarv guardian bond, and cxcn~tcd  by Jasper as principal 
and William H. Russell, James Leath and D. W. Martin as his 
sureties. And the court then further ordered "that Asn Bell 
and others, the sureties of John B. Jasprr ,  guardian of Patsey 
B. Jasper, upon tlie old bond, be released from that time from 
their liabilities." The ward n~a r r i ed  first a Inan by the name 
of Hawks; snit was brought by Hawks and wife against -2sa 
Bell, one of the sureties to the first bond, to recover the personal 
estate of thc ward;  Hawks died; his widow then married Foy, 
and suit mas continued against Bell in the name of Foy and 
wife, and a t  Dcce~nber Term, 1835, of the Supreme Court judg- 
ment was obtained for the sum of $4,100.65 and costs; the costs 
mere $198.09; all which monevs mere paid bv Bell, a t  June  
Term, 1837, of the Supreme Court. The bill states that  Jasper 
is hopclesdr insolvent. But,  nererthcless, a decree is prayed 
against him for the whole sum as principal debtor, and also 
against the sureties that  are alive and the representatives of 
those that are dead, on both bonds, for  contribution on the score 
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of Jasper's insolrency. The defendants answer and iusist : (1) 
That  the plaintiff had released Jasper. the principal debtor, 
which they contend is, in this court, a release to all liiq sureties. 

12) The sureties to the nen- bond state i n  the answer 
(599) that  the entire recovery against Bell, in the suit brought 

by Foy and wife against him, was for breaches of duty 
by Jasper as guardian du r i ig  tlie time of the firbt I~ond. aud 
when he (Jasper)  x i s  solrent, and before thev became sureties. 
TheV inqist that the bond n.liich they executed was only intended 
to cover prospectix-e breaclies of duty by the guardian arid iiot 
for  those whicli an tecedent l~  had heen coinmitted. Ricliarcl 11. 
G. Xoore ( the  adniinistrator of the t\xw sureties, Kilkerson and 
Cleares) denies that he has any assets of either of hi. intes- 
tates. Nar t in ,  a surety to tlie second bond, died after making 
a d l ,  and dexired his estate to his ~ ~ i f e  and an infant, Ju l ia  
A. E. Hay?. His  executor r e f u ~ c d  to qualify, and his widow 
and the wid  infant took nossession of Xart in 's  estate. and are 
now in possession of it.  The infant bv her guardian alisners 
and admits nothing in respect of the plaintiff's claini. but prays 
that the plaintiff he put to full proof, etc. 

There is a replication to the ansrers.  
The material allegation< in the hill arc all admitted by the 

ans~rers  of tlit adult defendants or p r o d  by the eridelicr taken 
in the cause. There xvas an order made in the c m w  that the 
deposition of Jasper,  one of the defendants, might be taken to 
hc read for the other defendants as criclencc. wbject to all just 
exceptions. The question h o x ~  f a r  a 17ar.t~ is a comprtent n i t -  
ness must alvays in such cases be raised at the hearing, and 
wl~en  the deposition is offered to he rend in tx-idence. Lr.0 P. 

Al tk imon,  2 Cox, 413: Frankli?~ I . .  C o l ~ ~ i l ~ o ~ ~ t ~ ,  1 6  Tcs., 218; 
Illarc 71 2.. S'hcrsu c l l ,  2 ST. and B., 401. I n  thr hill Jasper is iuncle 
a defendant and a decree is prayed against h im;  he is, therefore, 
primarily liahlc to t l ~ c  plaintiff. I f  lie could be permitted to 
prove tlie loss of tlie deed of release relied on in the a n r m r s  of 
the defendants he certainly could not be l~ermitted to prore the 
execution and contents of the caiilc, for he is directly interested 
in the erent of the suit. and his being 110n7 insolrent does not 
alter the rule. Neither can the deposition of R. 11. Xoore, 
anotlirr defendant, be rewired in evidence for the other defend- 

ants. as there r a s  no pre1iminar~- order of the court to 
(600) take his drposition. Such an order, suggesting that  he 

has no interest in the cause, is in all eases necessary when 
the deposition of a defendant is intended to be offered a t  the 
hearing. JIullrrny v. Delton, 1 Ball and Beaty, 423; Chitty's 
Eq. Digest, 1015. The answers state that in the suit of Foy v. 
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Be11 the master reported that  Jasper had used or wasted his 
ward's money, to tlie amount of the decree then given against 
Bell, before the time the ordcr was made in the County Court 
that  additional security should be giren by hiin. This is trnc. 
But  the court ordered Jasper,  as me think, to enter into a n c ~  
guardian bond for tlie faithful performance of his duties of 
guardian from the time he was first appointed. Jasper v a s  
not then first appointed guardian ; he had been appointed long 
before, and had received the entire estate of his ward before 
that  order was made. Tlic funds of the ward were then, in 
co~~tenlplation of law, in  the hands of the guardian. T l ~ r  new 
bond is in the common form of n guardian bond. This was not 
intended to operate as collateral security or prospectively only; 
the least that  can be said of i t  is that the obligors intruded that 
i t  should operate as an additio~lnl and cuiiiulatire secl~rity to thc 
ward for tlw cntiw guard ia i i~h i~ ,  of Jasper. The old suretics 
prayed the court to deliver the estate of the ward into their 
hands, but the interposition of the new sureties prevei~trd t11:tt 
prayrr  being granted; had they not interwned the old suretics 

-might h a w  then brolight Jasper to a settlement, and, Ilc then 
being solvcnt, all might hare  been snl-ed. Tlic riglit of contri- 
b~lt ion exists between cosurc&s when tlie principal is i ~ ~ s o l ~ c n t ,  
and that  xhethrr  they are so bv srparate i ~ ~ s t n u ~ l ~ n t i  or by the 
same instrument. A'M(~heii. 7.. ('rickeft.  2 Swan., 183; Dcrin!~ I . .  

Tl'inrlrclsrv, I Cox, 318 ; C ~ - u y t h o r n ~  I . .  81rinbl~i  I L P .  14 TTes., 
160. But in what proportioi~s are they to contribute? The 
surcties are not liable beyond the penalty of the particular bond 
each has signed. I f  Fov and wifc had bccn damnified by the 
acts of the guardian to thc amount of $15,000 or more, then 
the rule of contribution between tllcse two sets of sureties ~ ron ld  
plainly be this:  the sureties to the old bond uro111d l i a ~  
to pay $10,000 and those to the new bond $5,000. And (601) 
the same proportions lrilist be obserrcd when the S I I ~ I I  dc- 
marlded for  the bre.aches of the conditions of the t ~ o  bonds is 
less than the penalty of the sn~allest bond. The coi~triloution 
between cosureties, wlio are so under srparate i i i s t r l~ ine~~ts ,  is to 
be in the profiortion of the peilalties of the separate bond wliich 
each set of sureties has signed. D P T I ' I I , ~  7'. I T i ~ l ~ l ~ ~ l ~ r n .  1 COX, 
318. I n  this case the sureties to the old bond, includinS. Bell. 
would hare  to bear the loss of two-thirds and the otlicr sureties 
to the new bond one-third. Bell has paid all thc loss, and, . 
therefore, he is entitled to h a r e  his debt established against Wil- 
kerson's administrator for one-third of two-thirds of said loss, 
and the same against Cleares' administrator. But he has 110 

assets. The  plaintiff has not shown by proof that  there are 
443 
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any assets belonging to either of the said estates. And the bill 
must be dismissed as to him, unless the plaintiff 17-ishes to ha re  
an inquiry as to the assets and the administration thereof, which 
he may llare if he d l .  As to the other third of the plaintiff's 
loss, for  nhich  he should be indemnified by the sureties of the 
second bond, it becomes necessary to ascertain, in order to fix 
the liabilities of the defendants thereby sought to he charged, 
the ralue of the proper t -  which the defendants Susan Martin 
and Jul ia  Ann Elizabeth Hays hold, that n a s  derised to them 
respectirely by Daniel Mr. illartin, deceased. And as to the said 
last-mentioned defendants, there must be an  inquiry whether 
the amount reco~-ered by Foy and wife against Bell was justly 
recovered. The cause will be retained for further directions. 

PER C ~ R I A ~ I .  Ordered accordingly. 

C i t e d :  P o o l  v. CO.L, 31 K. C., 7 2 ;  A l l e n  2'. K o o d ,  38 S. C'., 
383; Joiips v. H a y s ,  ib., 506, 5 0 9 ;  Bright ?r. Lennot i ,  83 X. ('., 
187;  Dudley T. B l a n d ,  ib. ,  224;  Picke i i s  c. JIiller, ib. ,  547; 
H o l d e n  c. S t r i c k l a n d ,  116  S. C., 198;  Sfcrchine C'o. c. S e n g o ,  
126 S. C.. 161 ;  F i d e l i t y  Co .  c .  F l ~ m i n g ,  132 S. C., 336. 

ROBERT W. LISDSAT . m n   OTHER^ 1. SAJIUCIi C'OBT,E 
AXD OTHERS. 

Cnder the act of hsucmbly (Re\-. Stat.. rh. 46. ser. 28') anthoriziny 
the executors or administrators of clec.enscc1 persons in cert:iin 
cnsrs to esccntr deeds of conrcyancrs for lands sold 11y their 
testator nr intestate. the pcrson who clainls to hnr r  snch convey- 
nnve mnrlr rnl~st shon- thnt there was n raluablt, coasiderntio~i for 
the engngrment of the rlecensed. and thnt considerntion paid or 
snch acts done or offered to be done on the part of him demanding 
n conveyance :IS were equivalent under the contrnct of the [mr- 
ties to a paymtwt of that considerntion. 

THIS cause lvas transmitted by consent of parties from GCIL- 
FORD Court of Equity at Fall  Term, 1838, to tllc Supreme 
Court for n hearing. After having been delayed for a report 
and other causes, it came on for hearing a t  this tenn.  The 
matters inrolvcd in the case are stated in the opinion clelircred 
in this Court. 

Ilfenrlenhn71 for plaintiffs. 
Graham for defendant. 
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Gas~on-,  J. I n  180'7 David Coble and Samuel Lindsay niade 
a parol agreement whereby the former was to exchange nit11 
the latter three acres of land at the bend of Shockley's Creek, 
called thc Falls, of which the said David mu supposed to be 
seized in  fee as part  of a tract which had been conveyed to him 
by John Bell, for  three acrcs situated lower d o ~ v ~ ~  011 said creek. 
belonging to said Samuel Lindsay. No obligatiol~ 1% as 
taken from Lindsay for the l)erfon~zance of his part  of (603'1 
this agreement, but Coble, on 2 June,  1807, rsecutcd n 
bond to Lindsay in the penal sum of $500, with condition to 
convey the three acres in the bend whenever thereunto rcquircd. 
Lindsay entered into possession undtlr this bond and erectcd a 
mill a t  the Falls, and died in 1814 without having executed any 
conveyance of the three acres which mere to hare  bcen conr-eyed 
by him, or receiriiig any conwyancc from Coble. 
h few years after Lindsay'r death the mill fell down, and the 

possession of the three acres a t  the bend n.as resumed by Coble, 
who afterwards put his t ~ o  sons, Samuel and Daniel Coble, 
into the possession of that piccr, together n ~ i t h  the residue of the 
tract bought from Bell. I n  September, 1825, an ejectment I n s  
brought against them for the whole of this tract upon the dei~lise 
of one J a n e  Wclborn, and upon the trial of that  c jcc t i~~cnt ,  it  . 
appearing that  the said Jane ,  while a single woman, m ~ s  seized 
thereof in  fee, and being so seized, had intermarried x ~ i t h  one 
John Welhorn, ~vlio, by a deed purporting to be the deed of the 
said John  and his ~ ~ i f c ,  but which, becanse she had not bcen 
prir i lp examined thereto, operated as his deed only, "had con- 
veyed to John Bell, who conrcped to the said D a ~ i d  Cohle," 
and it appearing also that  the said John Welbom had died, 
whereby the estate so by him conveyed had expired, there was a 
rerdict and jndgmcnt iii that action for the plaintiff. 

After this recovery Samuel Coble purchased the land from 
William Welborn, the qon of the said J a ~ l e ,  who had obtained 
a conrevnnee thereof from his mother, and on 23 Sorcnihcr, 
1826, reccircd a conrcyance in fee simple from thc said TVil- 
liam. I n  the succeeding year Dar id  Coblc died intrqtnte, mid 
his son, the qaid Samurl. obtained lettcr.; of ntlministrntion 
upon his cstatc. Thc plaintiffs. who arc the heirs at  la^ of 
S a m ~ ~ e l  Lindsay, and who a t  hiq death xwrc infants of rcry 
tender years, in ,\pril, 1834, filed this their bill against the said 
Sarnl~el, claiming from him :I C O I I I - ~ ~ ~ J I C C  of the thrcc acres set 
forth as aforesaid in the bond of his intestate, which bond 
the? had mnscd to hc 1)rorcd and regirtend ~ indc r  the (601)  
act of 1797, ch. 478 (Rcr .  Stat., ch. 46, sec 28), anthor- 
izing the csccutors or  administrators of dccenscd pcrsons in 
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certain cases to execute deeds of conveyance for  l a l l d ~  sold Ly 
their  testators o r  intestates. TTe th ink  i t  I e ry  clear t h a t  the 
plaiutiff. can 11a~ c no decree against the defelldant. K a i ~ - i n g  
eTcry other  difficultj- i n  their n a y ,  olle i i  insuperablr.  T h e  act 
referred to anthorizes a n d  empowers a n  executor or administra- 
tor to execute a deed of  con^-ej-mice, n-here the testator o r  illtcs- 
rate has g i ren  a bond f o r  title, when tlie land has been b o ~ c i  fide 
:old b- the deceased. To ~ u a k e  this such a case it  must be 
shown tha t  there was a valuable colisideratiol~ f o r  tile cngage- 
illelit of the deceased, a n d  tha t  considext ion paid, o r  such acts 
dolie 01. off'ercd to be done on the par t  of lii111 d~i l l a l ld ing  :I con- 
wrancc., as \yere eauiralent  under the contract of the imrties 
to ' a  p q m e n t  of th i t  con.ideration. See Ho(1gc.s 7.. H o d ~ c , s .  22 
S. C., 72 .  

Tlic hill must be dismissed with costs. 
PLR CL-RIAX. Bil l  dis&sed v i t l l  costs. 

( G O : )  

TI;T7STEI:S O F  THE T~SIT71<ILSITT I-. EDMT7SD n. l\IcSAII:'S 
ESE(  'TTOIIS. 

T m s  cause ~ m s  transmit ted f o r  a filial hearing f rom the 
C'ciwt of Equit j -  of E n c T ~ r o \ r m ,  a t  F a l l  Term. 1842. to this 
Court.  

T h e  fact. a re  stated i n  the  opinion here delivered. 

DAAILT.. J. Catharine D a r l j ~ ,  a n  indigent lad-, i n  1810 came 
to the llotlse of the drfcnclant, v h e r e  she v a b  lriadlv reccirrd, 
and  l i d  on terms of fr iendship aud  equalit! n i t h  the f a ~ n i l v  
unt i l  1324, nl ien she died.  lea^-ing no issue. D u r i n g  al l  tha t  
t ime the  defendant maintained her. but  n e w r  made a n y  charqe 
f o r  her board and  lnaintenaiice o r  int imated a deiipn to do qo. 

-1 X r s .  Clount made her  ni l1  and  left C. D a r b v  a legacj-. a n d  
died just lwforc C. D i ~ r h y  did. I n  1833 the  d e f m d a n t  admin- 
istered on the estate of C. Darby,  a n d  as such took into his pos- 
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session the said legacy. The next of kin not ilrnking any appli- 
catiou in seven years for the said fund, the plaintiffs, by virtuc 
of an act of Assembly, claimed the fund, and hare  filcd this bill 
to obtain it. The case ~ i o w  comes before 11s 11po11 all 
exception by the defendant to the report of the nmstcr, (606) 
that  he had not been allowed the sum of $60 per year. 
for  the board of C. Darby, from 1810 to 1824. Tu looking into 
the defendant's answer, his cxa~r~ination before tlw ~llastw. and 
the deposition of Mary Parker, it  appears to us that Mr. McKair 
boarded C. Darby the time mcntioired from motirei of charity, 
kindness and benevolcace, or, in othrr  words, he gare  her the 
board. The circumstance of the legacy coming to her aftrr- 
wards does not, either in law or equity, authorize him now to 
raise this charge. We think that  the exception must be over- 
ruled, and that  the report must be confirmed and a decree elitwed 
for the plaintiffs accordingly. 

PER CURIAX. Decreed accordingl~.  

Cit td:  H e d ~ i c X .  1 % .  Tl'icgoner, 53 N. C., 362 ; Evcritt  7.. Il'trlker, 
109 N. C., 132. 

1. Where, on :I 11etiFiou for :I s ;~lr  of 1;untl for :I 11:1rtitio11 bcc.:~nsr it 
could not be : ~ c ~ l i n l l y  tliritletl, ouc of the defend:~nts who lint1 
pnrrhnsed serrrnl s l m w  alkyotl tlint the. 1):n'tition could 1w m:ltlc 
without prejudice to the intrrests of the c.otm:n~ts. and  Ihc t,n~~st, 
was set for hearing upon the ~~etitioil :111d mmr-er: TTnTrl. that. 
the answer being thus talrel~ to I)c trnc. tlir cvnrt could not dec.r.ee 
a snlr. ~ ~ o t ~ r i t l l s t n ~ ~ ( l i ~ ~ g  it ; I ~ I I P ; I R Y ~  t11:1t by :III :1c11ial 11;lrtition 
neither of the. coten:ints wo~iltl jicst 1 1 1 0 1 ~ ~  tlx~il tn-elrc ncrw of 
land. The court cnnnot determine, n s  it is not st;~tcrl. \rh:~t wonlrl 
be the value of e:lch lot n-l~cn tl ir i t lc3tl  oft'. nor to what lnirlmses. 
whether ngricu1tnr:rl or otllern-isc. it 111igllt be :~l)ljlierl. 

2.  Primcr fac ic .  each 1)nrty is entitled to :lctn:ll partition. and it is ill- 
cumhrnt on him who asks for n s a l ~  to slio\r that his ndrnntnge 
will he pronioted 11$ it and tlint no loss will be norlcetl to :riry 
o t lw pnrty. 

THIS was a11 appeal fro111 th r  decree of his Honor, Dick, -7.. 
at Spring Term, 1843, of MECKI,EK~T-RG Court of Rqility, diq- 
illissing tlicl petition of the plaintiffs. 'I'lrr factr appear in the 
opinion dclivcred by thr jlidye in this Court. 

.lJen.ntzd~i. and O s b o r ~ / e  for plaintiffs. 
I1oL.e for defendant. 
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RLTFIS, C. J. John Davis died intestate, seized in fee . of . a 
tract of land situated ill Mecklcnbnrg County and conta~nlng 
09 acres. H e  left seven children and tno  grandchildren. ~ h o  
ncre  the issue of a deceased daughter, to ~ i - h o n ~  the land de- 
scended as tenants in common. One of the sons, Robwt B. 

Daris, and the t n o  grandchildren, filed a petition in the 
(608) Court of Equity agalnst the other six children, and there- 

in alleged that the land could not be d l ~ i d e d  nithout 
prejudice to the parties interested, and thereupon pr:iycd that  
a sale should be decreed upon proper ternls for the l)ur]mscs of 
partition. The defendants ansnered that one of them, Semple 
Daris. had purchased from the other five of the111 t h e i ~  s c ~ r r a l  
shares, so as, with his o n n  original share, to entitle liini to six 
shares of the land out of eight. And he says, fn r t l i c~ .  that he 
o r n s  other land adjoining this tract vliich ~ o u l d  be rendered 
of much less ralue to him if he did not likevise o n n  his parts 
of the land descended 'from his father, and he crates that  parti- 
tion might be made hy allotting to lhe petitioners their two 
>hare.. together, and to him the six part> thereof to n hich Ile is  
wt i t l rd ,  ill one budy. nitlluut l~rejaclice t u  the Litcwbts of either 
of the parties, hut to the a d ~ a n t a g c  of all of them. The case 
lvas set for hearing on the petition and :msner, and on the hear- 
ing the court refused to clccrre a sale and cli~nii*sed the petition 
~ i t h  coits, from which the plaintiffs n l 7 y : ~ l d  S o  o t l i ~ r  rle- 
crer, it  iccms to ns, could hare  been made thail tlic olie that n a s  
marlc. The cause n as heard viithont proof. and upon the an- 
cn.er, admitted to bc true, and the court n a s  obliged to take it,  
that nctual partition could l~roperly be made nithout l~rejudlce 
to  ailr pa r t - ,  and that  a sale could not be made hut to the p r ~ j n -  
dice of the defendant Semple. But  it naq illii*tecl :rt the bar 
that the ancver itself furnislied :r sufficient q r o i l ~ ~ d  to  decree rhe 
qale ac prayed. inasniuch as thr  judge. n1u.t uuder.t<irld that so 
w ~ n l l  a tract of land could not bc actual1~- di\-idcd :1111ong so 
nl:a111- perwns x~ithout a pr(~judicc to tllc onncr-, c>nch of whom 
uoi~l i l  pet :I little more than t n e h  c acre? in *CT cmltv, nh i rh  in 
th i i  Stntr must he of little or no value for purpo\e- of apricul- 
t ~ i r c .  TTe an;v7cr that the Co~wt  iq not 2t l ihertr  to 1nnlic1 s l~ch  
an mferencc againqt the po - i t i~  c i tatc~nent - of the an-n er. touch- 
in% thc effects of a sale or partition of the land upon the inter- 
c.-ts of the -xera l  proprietors. n u t .  f i~rthermore,  it  doe< not 
.appear that this land is raluablc only for aqricultulc, in the 

common acceptation of the term. I t s  situation does not 
( G O D )  appear nor its qualit?-. I t  ma>- l l n ~ c ~  m i ~ ~ e r a l -  on it. or  

i t  mav he near Charlotte. or there 1112- be lnanv otller 
circumstances which TI-odd render eren so sn~a l l  a parcacl as 
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twelve acres of value sufficient to render it proper to diride the 
land itself among the claimants, instead of selling it. Prima 
fucie each party is entitled to actual partition, and it is incnm- 
bent on him who asks for a sale to show that his advantage will 
be promoted by it and that no loss will be worked by it to any 
other party. 

PER CURIAM. Decree affirmed with costs. 

Cited:  Windley c. Barrow, 55  N .  C., 66. 

-- - -- - -- 

(610) 
;\IAir\T ;\IcBRIDE r. RICHARD CIIOATE. L b ~ ~ s ~ s ~ ~ a ~ o ~ .  ETC.. 

AN1) OTIIER6. 

1. A11 administrntor in this State is only accountable for the assets 
of his intestate ~ ~ h i c h  \\-ere ill this State at the death of the 
iiitrstnte. 

2 .  A husband has 110 right to dis~wsr by will of x remaind~r in n 
slaw belongill:: to his wife :~ftrr the rsl~iration of :I life estate. 

THIS cause, at Spring Term, 1843, of SYRRY Court of Equity, 
was transmitted by consent of parties to the Suprcnie Court 
for hearing. 

The matters in controversy are stated in the opinion delivered 
in this Court. 

Boyden for plaintiff. 
Xorehead for defendants. 

GASTON, J. Moses Woodruff, of the county of Surry, died 
in 1817, having by his last will and testament bequeathed to his 
wife Elizabeth "the labor of his negro wench Sarah, so long as 
the said Elizabeth should live, and at  her death the negro wench 
to his daughter Mary McBride." Th t  executors, John ,I. Wood- 
ruff and John McBride, prored the will and assented to the 
legacy. Mary McBride was, at the death of the testator, the 
wife of John McBride, and so continued until some time after 
1827, and before 1837, when her husband died, having hy his 
last will, bearing date 2 October, 1821, made or attempted 
to make a disposition of the said Sarah, then in the pos- (611) 
session of his mother-in-law, to his three sisters-in-law, 
Lydia Pace, Hannah Moore and Phebe Bryan. I n  1837 Eliza- 
beth Woodruff died, and in 1839 this bill was filed bv Mary 
McBride against Aaron Woodruff and Richard Choate, in which 
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she cliarge, tha t  i n  the fal l  of 1827, ~ v h i l e  El izabeth Kootlruff.  
the teii:mt f o r  life. h a d  possession of the negro n-o~nari S a r a h  
and  also of t ~ r o  children n h i c h  had  btcn born of the w i d  S a r a h  
af ter  the death of the testator,  one a bo- of - i s  and  the other 
a glr i  of four  years of age, a coiilbination was niade betnclen 
the w i d  Ellzahcth, the defelldant Aaron  and  one I h m  C'hoate, 
tu del l r i le  and  defeat tlie plaintiff of her  c.t:ltc. 111 remainder 
111 the said S a r a h  a n d  her  rhildreli. T l ~ e  plai i~t i f f  charges that  
i11 f u r t l ~ e r n n w  of this ~clicliie thc wid El imheth ,  nl lo  n a s  aced 
and I erF ncak  of intellect, br tlic lwl*na-ioii of tlic said , laron 
and  I.liani, n l ~ o  p c r f e c ~ l y  l i~ lcn  tllat \:IP had  11ut ail intercqt fo r  
h f c  ln  the w i d  s ln . re~ ,  \\-*I. iiidnt ed to r~src.utc a deed l ~ n i p o r t l n g  
to trali-fer the w i d  s la re i  a h ~ o l u t r l ~  and  forexe.1. unto the -aid 
I s h a ~ n .  xrhicli cleed n a s  a t t c ~ t c d  IJI t l i t  .aid Aaron,  a ~ i d  rcc'ites 
a r~onsideration of $300 as  paid to tlic .aid El izahet l i ;  tha t  tlicre- 
upon the  +aid -1aron c l a n d p t i n r l \  and  ill tllc night  r ~ i n o ~  ed the 
said ~ l a \ e q  out of the ~ieiglihorliood to a Illace f o r  tha t  purpow 
appointed, n here t h e r  1.r w e  1 ewi\ rd I?\- the <aid T.lia~il, n ho 
carried them out of the   stat^ to his  r e ~ i c l c ~ ~ e e  i n  G o r e i : ~ ,  :nld 
r!itmce to parts  ~ m l i n o n n .  nherc, t!icr n e r e  eolJ. Tlic Lill 
cliarpcs tha t  the r c i i ~ o ~  a1 of the s l a ~  c, out of the S ta te  n a. coir- 
duct( cl n ;ill s u c l ~  euuuiiig , i d  acltlres, t h r  th? 111:1111tiff h~ lb  i)ewi 
ullnble, un t i l  n i t h i n  a fell iiionths b e f ~ r e  filing the hill, to a v e r -  
tnin b~ n l l o ~ n  the -anlc. ~ 1 2 1 . i  ~ffrctecl :  tha t  Eli/ , ibcth TTood~-iiff 
died i11 the  c o u ~ t ~  of S n r r y  ill 3 \ 3 7 ,  i~ite*t:itc aild in .o l re~~t .  
and no a d n i i i ~ i s t r a t i ~ ~ i  has bceii oraiitrd on her  t - t a t c ;  that  
I4l:llll C'1io:itc. died i11 Georgia r P w l t l ~ .  i~ i te i t a te .  and  tlicre 
br111g 1"'-on" eeftc+ of t l ~ c  inid T.li'~,i~ 111 this  S ta te ,  adminis- 
t ra t ion of t1io.r c f f ~ ~ t q  has  been e r a n t ~ d  hcrc to the dcfcndant 
1:ichard Cimatc. \rho La th  p o s - c w d  1iim.elf t l i ~ r r d '  to r h ~  r a l w  

of $2.000. T h t  hill fu r ther  cliarers t h a t  thc ~ 1 3 \ c < ,  af ter  
(612)  the\- n ere cnrricd a n  a - ,  l l ~ u c h  ilicrcased in nunlhcr ; that 

they and tlicir isicreaqe are  qtill i n  existence, but  b r  n11o1n 
hclcl t l i ~  plai~itiff c a ~ i i ~ o t  n-certain, and  t l ~ a t  the late Tsharn 
Choatc sold t h ~ m  nhiol i~tcly and a t  a high price. T h e  p a p e r  
of the bill i q  that tlic defendants  ma^ I).c d e u c e d  to p a y  to t l l ~  
plaintiff the  w i n  at  a l i i c h  the w i d  slnres 11 ere qold. and thc 
interest thrreon ciricc the  death of El izabeth TToodruff. the 
terlant fo r  life. 

The  defendant Aaron TToodruff denies b r  his answer i n  the 
moqt p o s i t i ~ c  and precise term. nnu participation i n  the alleged 
.;chemc to ear? off t h e  s l a w s  r e f ( ~ r ~ d  to i n  t l ~ c  hill. or a n -  
linonltdqc thereof. T h e  o t h  dc4cndant i ta tes  in h i i  nnsner  
tha t  T-ham Choatc a t  l i i i  dcath onned  t n o  slaw.: in  tlii? S t a t e ;  
that  the clefendant obtained letters of administrat ion on tlie 
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estate of the said Richard here, took the said slnres into hi3 
pcssession, and sold thcnl, and that these ~verc  the only effects of 
the deceased d l i c l l  came to his hands as administrator, and he 
then arem tliat lie llath fully administered the said effects, and 
sets forth an  account of hi? adi~linistration. H e  dcnies tliat the 
said Tshanz Cl~onte c a r r i d  off or sold the slaves, as chargrd in 
the bill, and insists that  the plaintiff, at the dent11 of the tenant 
for life, did not own the residuary interest of the said slares, 
but that  the smtw had rcstcd in her husband -\vhilc l i ~  itlg. aild 
was effectually dlsposed of by his ni l l .  

r 7 1 he proofs do not establish the charge in the bill against the 
defcudant IVoodruff. The only cridence ~vhich  tends to impli- 
cate him is that of a single witness, Samuel Bangus, I T ~ I ~  deposes 
that  after Isham Choate's death he saw among his papers i n  
Georgia an  iastrulnent l~urport ing to have been executed by 
Elizabeth Woodruff to said Isham for a negro wonlan and two 
children, and tliat this instrument purported to be attested b,y 
Aaron MToodruff, but he does not knov  that  the signature was 
that of the defendant Aaron. As to him, therefore, the bill 
must be dismissed with costs. The  proofs a r r  satisfactol~y that  
Ishanl Clioate got the negroes from Elizabeth Woodruff, carried 
them off' clandestinely to Georgia, and thence renzowd the111 to 
K e v  Orlcails for the purpose of selling them, and that 
this was done with full knowledge that  the said Eliza- (613) 
bet11 had but a life estate in them and with intent to k e ~ p  
to liimself the full price thereof. I t  is clcar that  the plaintiff 
ought to h a l e  some redress for this injury, a ~ l d  it is just thal 
Isharn Choate's estate should refund this dislloilest g i l l .  But 
the defcndailt 12icliard is adniinistrator o~ l ly  of that  par t  of the 
estate which nas ,  a t  the, dcath of the intestate, in Sor t l i  Caro- 
lina. and according to the account exhibited hath fully admin- 
istered it. Tlicl plaintiff is entitled to :I reference, if she dis- 
putes the account, but if she admits it her hill  nus st also be 
disiniqsed against this defendant. Should the plaintiff take the 
refcrencc on the administration nccon~lt, it  mill be pmpcr to ha1 (, 
a reference also to ascertain what v a s  the price nhich  lshanl 
Choate receired for the negroes, and ~ ~ ~ h e t l l e r  these nclgroes or 
any of them or their increase born since the sale of them were 
alive a t  the death of Elizabeth Woodruff. 

There is no weight in the objection made that  tll:, i~l terei t  
ill remainder wsted in the plaintiff's husband wliile a l iw,  and 
after his death passed by his ni l l .  Poinde. t . t~r  1 , .  B l n c l i b ~ ~ ~ l ~ ,  
36 S. C., 256; TI(zrt1ir L..  Cotton, ib.,  61; Rrrc~l 2.. E P Z - P ~ ,  19 
N. C., 271. 
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I t  m a -  be tha t  i n  a case like this relief ~ i l i g h t  be h a d  a t  l n r ,  
hut  f o r  the reasons stated i n  the case of C ' h e d i r e  1 . .  C ' h e d z ~ ~ . e ,  
ctrlte, 569, i t  is a fit one also f o r  the jurisdiction of a court of 
equity. 

PER CTRIUI. Decreed accordingly. 

Wllerr U ~ I I I I I  ;I bil l  by :I trustee. mider ;I deed of trust for :r slnve 
for the s;~tisf;lction of d ~ b t s .  ngnillst olle \vho c.lainiri1 111ide1' a 
I ~ i l l  of sale for tllr s;llnr s law.  registered I~rfore the deed of trust, 
but \\-hieh tlw trustec3 alleged \\-as talx~ll \\-it11 a full kno\vledqe 
of the deed of trust ;md n-ithout eo~~siderntion, tlle court. not 
I~eilig sntisfied from tllr proofs either ;is to the bot~rr fitlea of the 
deed of trust cir :is to tllr 11;1p1rnt 11y the tlefencl:~nt of ;I r;ilnnl~le 
cwnsi(1rr;ition for his bill of sale, r~rilrred :ru  inquiry by the inaster 
;is to tllesr 111:1ttcv. ;nid tlint the 111aker of both clcccls bciiig now 
o ~ i r  of tlie drfrwt1;uits. ]night. : k t  thc. inst;lnc.r of either of thr  (.on- 
twtiiig l~arties, be e x : i i ~ ~ i ~ ~ e ( l .  

THIS cause, h a ~ i n g  been set fo r  hearing a t  S p r i ~ ~ g  Term,  
1842, of BURKE Court  of Equi ty ,  vaq,  by  co~isent  of parties, 
t ransmit ted to the Supreme Court  to be heard.  

The  matters  inrolred a re  stated in  tlie opinioll clrlivered i n  
this Court .  

Xr FFIX, C. J. This  is a bill filed f o r  the purpose of setting 
u p  a deed of trust.  made by the defendant Burg in  to the  plaintiff 
F le~ i i i r~g .  i n  preference t? a bill of sale f o r  the same s l a w  f rom 
Burg in  to the other defendant, P e r l ~ i n s ,  upon tlle ground t h a t  
tlie deed to the plaintiff mas bonn f i d e  to secure just debt,. a n d  
that  Perkins liacl ful l  lino~vledge of i t  v h e n  he took his conr-ey- 
a w e .  T h c  deed to the  plaintiff was made i n  Charleston. in  

South  Carolina, on I 8  Sovember ,  183'i, a n d  is the same 
(615) on 11-hich the bill was founded in Flcmzng z. Rurqin, 

I / H ~ P .  3.2. T h e  deed of t rust  to the plaintiff v a s  reais- 
tered on 10 December, 1837, and  the bill of sale to Pcrk ins  
executed on -4th of tha t  month.  T h e  bill states tha t  P r r k i n s  
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mas fully infornled of the contents and purposes of the deed to 
Fleming, and. n i t h  that  kno~iledge, attested it as one of the sub- 
scribing \\ itnesses. An answer was put  in by each defe~idant, in 
~5hich  the execution and attestation of the deed as iue~itioned in 
the bill are admitted. But both of the defendants explicitly and 
positively deny that the deed was bona fide or intended to secure 
the debt to the plaintiffs or any others that arc ~ilentionc~d in it,  
and say that it was intended as a sham only, for the purpose of 
deceiring the Charleston creditors of Burgin and induci~ig tliem 
to allow him to leave that place and return home, and that ~t 
was distinctly agreed between Burgin and Fleniing, at the tilile 
of executing the deed, that  Fleming should hold it until Burgin 
could eqcape from his creditors there;  but, upon !!is re : ic l~r~g 
Burke County, that he vould surrender or cancel it, n~ithout 
registering it or enforcing it. 

They further state that upon the execution of the deed Bnr- 
gin was suffered to come to Burke, and t h ~ t  Perkins accom- 
panied hinl and ~yould have brought thc deed and prored it if 
it  had been intended that  it should be regiqtered. but that F l en -  
ing did not request him to do so, because he ncll  knen. that he 
had agreed not to enforce it. and that  Burgin might. not~vitli- 
standing that decd, make such sales of his prolwrty as liis in- 
terest might require. Tlie defendant Perkins then states that. 
k n o ~ ~ i n g  the facts as before stated, and finding that Burein was 
become insolrent. whereba he (Perkins)  n a s  likelj- to lose sev- 
eral debts which Burgin oved him, and otlicr suliis for ~vhicli he 
\\-as his surety. he purchased the d a l e s  n i t h  the I i c~v  of saving 
himself, at the price of $400. which was the full ralue, and 
which he paid on 4 December, 1837, and took a bill of sale, n ith- 
out any intention of defeating the deed to t11c plaintiff. 

il'either party has proied his case to tlie entirc .atib- (616) 
faction of the Court. The positire denials to the ail- 
sivrrs. that the deed to Flenli~ig was truly meant a9 D ~ r c u r i t y  
for the debts named in it. and the direct arermcnts in them that 
there xvas an express agrecmcnt a t  the time for itq wrrelldcr R S  

soon as it should h a ~ e  answered its purpose as a blind to the 
creditors in Charleston. arc met by the teqtimony of but a s i n ~ l e  
~vitness. H e  is J o h n  I lr ight ,  who is one of the pcrsorrs secured 
in the deed as a creditor, and one of tllc ~ubicrihing ~ ~ i t u c r s e + ,  
n h o  has been csaiilincd after haring r e l c a d  Hc s a y  that he 
considered it a b o ~ t r  iitlt trarlsactio~l, ulcl that I?nrqin stated 
that  he intended to secure those debts ill prcfercllce to all othcrs. 
But upon being asked whether the deed n a s  not mtde  for tlw 
express purpose of keeping off the Charleston creditors till Bur- 
gin could get honle arid make arrangements with his fricnds, 

453 



IS THE S U P R E X E  COCRT. [37 

and whether Fleming was not to g i ~  e up the deed and Rurgin 
be at liberty,  hen he reached home, to make ally d1s11o.d of 111s 
property he might think proper, he ansners. "If Burgill satis- 
fied Flenli~ig and Lenis, the deed n as to be given up : as to the 
Charleston creditors, he knona nothing about them." The an- 
suer meets uot the whole interrogatory, and is verv unsatis- . 
factory. Eut  it, at least, raises a suspicion, not rer!- slight, 
that the deed n a s  not to operate to the full extent of its terms, 
but was meant as a deception to the creditors in Charleston, and 
o d ?  as a security for Lewis and Fleming. and not eren for the 
witness himself. I t  creates a mistrust of the honesty of the 
deed, as not being intended to he enforced, a t  least in its present 
shape, and rather fortifies the anslvers. But, on the other 
hand, xie are not satisfied r i t h  Perkins' proof of his being a 
purcliavr. H i s  ansner does riot state in x h a t  Inanlier the price 
of the s l a ~  e v a s  paid, hut the impression it is calculated to make 
i~ that it lras in debts whicli Burgin oned him. or oned to 
others, and for n hich Perkins vns  bouiid, and ~v111ch he then 
took on l~imself. But  the evidence on this 'point is only the 
testinlo11- of a 11-itness that Burgin v a s  indebted to the other 

defendant for seleral demands for serl-ices a- a clerk 111 

(617) his store, for m o n e ~  Icnt, and bonds held 011 him in 1837, 
altogether aii~ounting to about $400. I t  does not appear, 

exeeljt by ide rmcc ,  nllich 1 n 3 ~ -  or ma>- 11ot Le just, that tlit,se 
debts fornlcd the consideration of tlie sale; that  tlie securities 
for them n-ere then surrei~dercd or released, or that Perkins 
mdcrtook then to lmy for Eurqin any s u n  to any other person 
on account of t h ~  1)urchaqc of the slaw. Tl'e are not nilling to 
decree, on the p r ~ s m t  state of our informltlon 011 either of t h o v  
]point.. as there is 2 great probability that it nlav be rendered 
111ore full and precise bg an inquiry, as het~i-ecn the plaintiffa 
2nd the defendant Perkins, as to the real pnrpoqe of the deed 
to  the plaintiff and as to the consideration of the defenda~lt 's 
purchase, and in makine: those inquiries the master shall bc at 
liberty to cxanline the defeildant. Benjanlin Burgin. Jr.. at the 
instance of either of the parties. and a190 any otlwr nitnesses 
who ma- be produced on either side. 

PER CLRIIJI. Reference ordered accordingly. 
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A deed 111:lde by one who W;IS io :L ~ ~ ~ n l r  state of mind, of all his prop- 
erty to his brother, in whom he had entire confidence, :ml who 
had great inflneilce o ~ r r  hi111. iaixl  here ;I fair  consideration 
is not clearly shown, will not be wpported. 

THIS cause was ordered to be transmitted to the Supreme 
Court from the Court of Equity of SCRRY, at Spring Term, 
1843, on the affidavit of the defendant. A statement of the 
case is embraced in the opinion delivered in this Court. 

Graham and Mowhead for plaintiff. 
Boyden, for defendant. 

DAXIEI~, J. The complainants are a part of the next of kin 
of Samuel McCram (who died intestate in the year 1819), arid 
they have filcd this bill against the administrator and the rest 
of the next of kin for a distribution of the personal estate of the 
intestate, which personal estate the plaintiffs charge to consist . 
of the slares Brice, Judy and her children, now in the possession 
of the administrator Davis. The intestate, by his father's will, 
was entitled to the said slares and a tract of land worth 
$2,000, after the death of his inother; his mother died (619) 
in 1836. The bill charges that James McCraw, the 
brother of the intestate, obtained from him a bill of sale for 
Judy, on 22 Narch, 1817, and another bill of sale for Bricc, on 
12 Decenlber, 1818,and a bond for titlc to the tract of land on 
26 June, 1818. James McCrax died intestate before 1830, and 
the defendant William Davis is also his administrator, and the 
other defendants are his children. The bill states that at the 
time the aforementioned deeds 'were executed Samuel McCraw 
had not a mind sufficient to contract, it having bren destroyed 
by a long course of irltoxication from ardent spirits, and that 
the said deeds were taken by James McCraw without any con- 
sideration, or that they were taken only to corer some small 
advances made by him in discharging debts for his brother Sam- 
uel. The bill prays that the bills of sale may be declared void, 
or that thev be declared securities only for the small sums ad- 
vanced by James McCraw for his brother, and that the rwidue 
of the property be decreed to be distributed among the next of 
kin. The answer admits all the statements in the bill, except 
the charge that Sanluel McCraw was mentally incapable to con- 
tract at the dates of the bills of sale of the slaves, and the charge 
that they were executed without consideration, or that they were 
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taken by James McCraw as a security for advances uiadc by 
him to his brother. The defendants state that they believe that  
the vendor then had a mind canable to contract. and that the 

L - 
deeds were executed by him absolutely and bona fide for a valu- 
able consideration. There is a renlication to this answer. The 
evidence ill the cause is voluminous and in some points contra- 
dictory. W e  hare  looked through the whole of it,  and on the 
point first made (rnental incapacity in Samuel McCraw to con- 
tract a t  the times the bills of sale for the slaves were executed) 
we think that  his mind then was reduced to the very lowest 
extreme of weakness from a long course of intoxication and an 

excessive use of ardent spirits; he was frequently in fits, 
(620) in consequence of his drinking. H e  was in  such a weak 

state of milid that NcCraw had iust before emressed his 
fear that  some person or other would cheat him out of his prop- 
erty. Secondly, as to the consideration given for  the slaves. 
Upon this point we have rio proofs upon which we can rely. 
There is 110 evidence that  money was paid or secured to be paid 
by James to Samuel as a consideration for these claims. The 
defendant Davis, the administrator both of Samuel and James, 
produces sereral notes of the f o r ~ ~ i e r  to the latter, some dated 
before these transactions and some bearing date after these trans- 
actions, and several evidences of debt of Samuel, purporting to 
have been paid by James;  but there is nothing to show that  
these coi~stituted the corisideratiori or any part  of the consider- 
ation for the slaves, or how nluch was truly due thereon. I t  is 
in evidence that James had the entire confidence of his brother 
Samuel arid had great influence orer him. The reridee, stand- 
iiig in the above relation to the feeble-minded vendor, who had 
just arrived a t  full age, strips hiin of his entire patrimony i11 

both land and slaves, worth somewhere about $2,700 and he does 
not show what he paid therefor. There appears to us to have 
been both an absence of judgment in the person n~ak ing  the 
deeds and a degree of unfairness in the person accepting them. 
We therefore think that  they cannot stand for anything more 
than a security for Samuel McCraw. See Sir TT'illian~ fimnt's 
observations in Cooke v. Clayzco~th ,  18 Ves., 17. 1 1 1  D u m p  1 1 .  

White, 1 Swanst., 137, the Court refused to carry into effect a 
deed of arran!zement betwren the members of a f s ~ u i l r .  nrinci- 
pally on the i round  that  one of the parties was an habitual 
drunkard and was ignorant and incapable of uiiderstanding his 
legal rights without professional assistance, although he was 
sober a t  the particular time of executing the deed, the dred show- 
ing on the face of it that  his rights were therein misrepresented. 
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See also, to the same point, Drewry on Iiijuiiction~, 10,  20. 
Tliere lnuat be a reference to ascertain the paymelit or advances 
made by Janies McCrav to Samuel McCran., for which 
the admillistrator of James holds tlie said iiegroes as a (621)  
security. 

PER CTEIAM. Decreed accordiiigly. 

d coiumissioi~er to n1iol11 a 111atter lins beril rrfrrrrd I)$ tlie court 
should state in his rrport all the ericlencr ul~oii \rhich the relm'r 
is founded: othern-isr. the relwrt will be set aside. 

THIS case had beell referred by order of the court to a coni- 
missioner to make certain inquiries, and the report n a s  non 
made. The defendant excepted because the coni~ilissiorler had 
not set forth the evidence adduced before him. 

N o  coumel for plailitiffs. 
d l e m i z d e r  for defendants. 

GASTOS, J. The defelldants hare excepted to the report of 
the comaiiss'ioiier made in this cause, because he hat11 not 
reported therewith tlie testimoiiy upon which it is made. ( 6 2 2 )  
This exception must be allo\ved. The party against 
whom any matter referred to a co~nmissiorier hat11 been found 
is entitled to appeal fro111 his judginent to the court; and it is 
ebseiltial, thcrefulr, that tllr tt-stil~mly 11earcl Ly tlw cu~mnib- 
siolier upon that inquiry should be all put in w-iting and acconl- 
pany the report. 

PER CTRIAX. Report set aside. 

Cited: C'ai~l  P .  S i cho l son ,  77 N. C., 412. 
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1. A testator, having serernl cliildre~i, bequeathed two shares of his 
estate to his son A. This son had preriouslr promisccl his father 
that he would hold one of t h f w  shares for the separate w e  of 
a married sister, into whose husband's hands the father did not 
wish any of the property to 1 ) : ~ ~ s :  H e l d ,  that such :I promise 
created a trust in the son which, after the death of his f:lther. 
he was bound to execute, and that the sicter, after the death of 
her husband, had a right to rfwrer the 1)roperty 

2. In such a case it is not necessary that a proiuise be made ill es- 
press terms; silent assent to such n proposed undertaking will 
raise the trust. 

T m s  cause was transferred by consent from the Court of 
Equity of IEE~LI , ,  a t  Spring Term, 1843, to the Supreme Court. 
The facts are set forth in  the opinion delirered in this Court. 

Hoke for plaintiff. 
Alexander for defendant. 

GASTOX, J. Thomas Redman, formerly of Iredell County, 
by his last -ill and testaillent, after sr lcral  specific del ises and 
bequests, and amongst others a bequest of negroe5 and other 
property to his wife for her life or widowhood. directed that  the 

residue of his lands should be sold, and also the rest of 
(62.2) his property a t  the death of his ~vife,  andsthe money 

dirided among certain of his children and grandchildren 
therein mentioned, among whom r a s  his son John,  and to him 
he gave as follows: "T give and bequeath to my son Johu  two 
equal shares of a legatee, with an  addition of $30 for extra scrr- 
ices by him performed." Thomas Rednian died, and Johu  Red- 
man, one of the executors named in the mill, acted as such, and 
afterwards died, having made his last will and testament, where- 
of he appointed Melvin Redman executor, ~ h o  proved the mill 
of his testator, and took upon him the office of executor. At 
the May Term, 1837, of Iredell County Court, the r i l l  of 
Thomas Redman was prored, and Hosea Redman was there- 
upon appointed by the court administrator of said Thonias, with 
the will annexed. I n  April, 1839, Sarah Cook, who mas ad- 
mitted to sue in forrna pauperis, filed her bill aqainst Melrin 
Redmaii and Hosea Redman, in which she charged that  she was 
a daughter of Thomas Redman, and mas l i ~ i n g  with her father 
a t  the time when he executed his mill; that  she had previously 
intermarried with one Henry  Cook; that  her husband, who was 
a man of idle, dissipated habits, had abandoned her and gone off 
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to Tennessee; that her father waq debirous of learing her a 
share of his property, 'out feared if he bequeathed i t  to her 
directly that it nould fall into the 11a11.d~ of her Ilubband m d  
she would d e r i ~ e  110 benefit therefronl, and that, thereupon, i t  
v a s  agreed betneen her father, herself, and the said John.  her 
brother, that  her father should bequeath t ~ o  shares to John,  and 
he should hold one of them as a trustee for her sole and separate 
use; and that  in f u r t h c r a ~ ~ c e  of said agreement t ~ o  sharcb nere  
accordiligly bequeathed to the said John in  the nlanner cct forth 
ill the said nill.  The plamtiff further stated that her hushaiid 
n a r  dead, and she prayxl that it  night be declared that sllc n '1s 
entitled beneficiallr to ollc of the sllares so hequeirthcd to her 
brother John,  and that his executor, the defendant Melrin, and 
the ad l~~ i r~ i s t r a to r  n ith the n ill anntmd,  thc defendant ITosea. 
might account to her therefor. 

The defendant Hosca admitted by his ansner. the alle- (6-35) 
gations of the hill and profc+sccl his rcncli~iess to account 
with the plaintiff if the court deemed her entitlrd to nn account 
upon those allegations. T l ~ c  defendant AIell-in, b~ his anmer .  
declared that  he ~ a q  iqnorant of the truth of thc matters allcgcd 
in the lsill in respect to the trust for the ljlailitiff. nit11 rcywct 
to olie of the shares hequeathd to his t c s t a to~  13v thc nil l  of 
Thonlas Redman, m ~ d  also ignorant of the death of Rcnrp  Cook 
and prayed that the plaintiff lnight be put to proof thcreof. 
To thiq answer tlie plaintiff replied. 

On behalf of the plaintifT a numbcr of witnr.seq hm-c hern 
csaulined, ~ v h o  teqtifv to repented declarations of Jolnl Redman 
that his father, at the rcquest of liis siqtcr Sarah,  :.nd for the 
purp3se of cecu~'ing ~ l i : i t  71 as dcsigned for her from the pon er 
of her dissipated hl~sbrnirl, bequeathed to him an eat1.a share for 
her, and deqirerl b i x  to let h ~ l *  111~7~ t l i ~  I ~ n ~ f i t  of i t  f m ~ n  t i ! ~ i ~  
to time as she ncedcd it,  and that h t  i n t e n d d  to pny her out 
of the first money he collected. 

Thiq eridencc, n c  think, establishes a promiqe and u n d ~ r t a k -  
ing  on the part of John Xedninn to the testator. that  the testa- 
t o r ' ~  wiqhes, in  fa^ or of hie dauqhter Sarah,  aq declared to l l i~n ,  
should be aq fully executed as if the bequest v v e  fo7rnn117/ made 
to he r ;  that  thi. promise and undertnkinp. n-l~en made bv one 
whose intercstq ~vould be affected bv the reeular insertion of a 
htqueit, n-ill raise n trust rrhich n court of equity d l  execute. 
is cettled by several caqes. C h n l ~ ~ , / b c r l i n  T. . lq/r~. ,  2 Tes. and 
Reameq. 262; X ~ c f n e r  1 % .  Gillcspie, 11 Tes., 638; Sfric.klnnt1 1 ' .  

_1Tdridqc, 9 Tes.. 5 1 9 ;  Chnmhcrlcr~/n 7%. Chninher ln~ /n ,  2 Free., 
235. -1nd it need not be sholvn that  a promise was made in 
express terms; silent assent to such a proposed undertaking will 
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raise the trust. Bryan c. Godfrey, 4 Ves., 10;  Paine v. Hall, 
18 Ires., 475. The principle of these' decisions is that in conse- 
quence of such promise the testator has been prevented from 
formally executing his intended purpose, and it would be an act 
of fraud in him who made the promise to avail himself of the 

omission so caused. The evidence of the death of Henry 
(626) Cook is satisfactory. We declare, therefore, that John 

Redman was, in his lifetime, a trustee for the plaintiff 
with respect to one of the shares so as aforesaid bequeathed to 
him by his father, Thomas, and that, upon the death of the said 
John, this trust derolred upon his executor, the defendant Mel- 
vin, and that the plaintiff is entitled to hare an account against 
him and the other defendant as prayed. 

PER CURIAX. Decreed accordingly. 

Cited: Thompson 71. Sewlin, 38 N. C., 343; Reed v. Cox, 41 
N .  C., 513; Perguson v. Haas, 64 N .  C., 778; Henderson c .  
XcBee, 79 N.  C., 222; Sh i~ lds  v. Whitaker, 82 N.  C., 521; Roh- 
inson c. XcDiarmid, 87 K. C., 462. 

LEWIS 11. LOVE v. CARTER LEA. A l ~ ) b ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ .  

T h e n  the guardian of a ward who had resigned c:1111e to n settle~neilt 
with a succeeding guardian, aucl, to secure the h:rlnnce found due 
to tlie ward, executed a deed of trust of a s1:1rt. :ud  trfter\v:wds 
tlicd, l)equeatliing this s law to thr  wnrd, :mtl Icaring iufficwnt 
other 11ro1)crty to discli:~rge his debts: Hr7(7. that  this s l :~re be- 
longed i l l  equity to the wlr(1. nntl that the succeetling gn:lrdiall 
bird 110 right, without ~~ecvsi i ty ,  to cause the slave to be soltl un- 
der the deed of trust. aud in doing so and Iwomiup liiinhelf the 
purcli:~ser. i~ltliougli 11e  IT e :I fu l l  : u ~ l  fair price. he :xted witll- 
out tliat b o t ~ n  frtlcs wliicl~ woultl entitle him in :I court of equity 
to lloltl the prolwrty ng,~in.;t his ~ x ~ r d .  

T m s  cause was transmitted by consent from the Court of 
Equity of CASWELL, at Spring Term, 1843, to the Supreme 
Court. 

The facts arc stated in tlie opinion delivered in this Court. 

Aforehead for plaintiff. 
Kerr for  defendant. 

DANIEL, J. The bill states that Samuel Lore was the guard- 
ian of the plaintiff; that he resigned the trust, and the court 
appointed John Lore guardian; that Samuel came to a settle- 



N. C. I J U S E  TERM, 184.7. 

ment v i t h  John as guardian, and executed to him a bond for 
the balance of the xard's estate. and that he (Samuel) gare a 
deed in trust of a female d a r e  by the name of Minerra, to secure 
the p"11mit of the bond; that  Samuel Love made his nill,  and 
specifically bequeathed the said slare to the plaintiff, and died 
in 1829. ,Ifternards, in the same year, John  Lore, the guard- 
ian, caused the trustee to expose the said s l a ~ e  to salc, 
x~hen  he became the purchaser. and retained her until his (62q) 
death. which took place in 1830. 3 I i n e r ~  a no~v  has ser- 
era1 children. The bill states that the general personal estate 
of the testator, Samuel Love, was amply sufficient to pay all 
his debts, including the said bond, and that  there vias no neces- 
sity for the sale of the slare, TT-hich was specificallv bequeathed 
to the plaintiff; that the plaintiff came of age in 1510. The 
bill p rq - s  for an account of the gnardimisllil7, and that the qnid 
da res  may be surrendered to the plaintiff as a part of his 
estate. 

The defendant in his ansx7er admits that John Lorc was the 
guardian of the plaintiff, and that he, as admini.trator, is noTr 
ready to account and pay any demand v~hich nzav bp due him. 
H e  admits that tllc da res  mentioned in  the bill are now in his 
possession; but h r  insists that  they belong to the estate of lzis 
intestate. as his intestate purchased the same of one Gray and 
took a bill of sale for the same. H e  sarc, that h r  is ignorant 
that the deed in trust to Gray was to secure a debt for the ben- 
efit of the plaintiff. Hc says that  he 11aq no knovledce of the 
legacy of the slare to the plaintiff, under the will of S a n ~ u r l  
Lore. There is a replication. 

The main dispute in this case ic as to the right and title of 
the slares Xinerra  and her childrm. The eridcnce in  the crn1.e 
satisfies us that the deed in trust of the s l aw M i n e r ~ x .  from 
Saniuel Lore to -1. GIRT (trustee). dated 21 April, 1q29. TT ns 
executed to secure a debt of $183.63 to John Lorc aq the gnnrd- 
ian to the plaintiff; that Sanluel Lore made hi., d l  and hc- 
queathcd the sxid slare i\Iincrra to the plaintiff. and nf ter~wrds  
died in the said w a r  1 8 2 9 ;  that  the tn~s t ee ,  a t  the instance of 
the guardian, sold the slaw. ~ m d e r  the l7rcten.e of saticfring 
the said debt, and the gnardian became t l ~ p  lmrchnser, and took 
a bill of qale from the trustee in his elm nmnc, dated XI Dccem- 
ber, 1829. The executor of Smnuel Lore, in hi? depoqition, 
states that  the other legacieq liad to abate in pa~.inc the clchtc 
of his testator, but this leqacy has nerer cont r ih ted  a n v  
thing ill the said parnzents. I n  eqnit;v the slare Mi- (629) 
nerra belonged to the plaintiff. I f  the guardian could not 
find general personal. assets of the testator to make the debt 
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of $185.65, coming to his xrard, it  seems to us that hc acted 
improperly in har ing  his ward's slave, worth niorc than $300, 
sold to pay said debt. But when we see with what expedition 
all this T-ias done, and that the guardinn became the pimhaser 
himself, we arc compelled to declare that, althouqh h~ gare a 
full price for the slares, the transaction is wanting in that  honn 
fit1t.s which will authorize this Court to decree that hc can right- 
fully hold them against his ward. 

The defendant niust, we think, be decrced to surrender the 
slares Minerra and her childre11 to the plaintiff, and to account 
for the hire and also the other estate of the plaintiff, and in 
the accoimt he will b~ alloved all just credits for the purchase 
money, and for raising the negroes. 

PER CURIAJI. Decrced accordingly. 

(630) 

\TILLIMI  GOOD T. 'l'IIOMAS I<. TIARRIS LT A L  

Tlicw n ni:111. "p ro fes s i~  to be in eiiibarrasscd c~ircumstmic~es :lnd 
drsirons of dischar~il~c. his tlrbts to secure ;I ~ i i ; ~ i ~ ~ t c ~ ; r i l c r  
for his family." esrcuted :I tlerd i n  trust for all his pcrson;ll 
proprrtg to pay tlie dcllts. and then tlirected "that part of the s:xid 
1)rol)erty I I I : I ~  reniain tlle~.rnftrr, tlie same to 1112 lielcl in trust for 
the ctsc, maii~tenanc~ ;ind snlqlort of his Tvife and lirr cliildrei~." 
and that "in ease he s110111d tli(1 hefow his \T-ife, then the trnstee 
to rwonr-rg t l i ~  surlllus 1)rD])crty with its accnmulatrd r :~lne and 
clnaliritg ulito his witlow and 11c.r c.l~il(lrfn. if she slioulrl request 
it": Hrltl. that on tht~ tlcwtli of the wife, the debts beinn paid. 
the husbnnd \\xs entitled to 11cr share of tlie surplus, either by 
T-irtue of his marital rights or :IS Iitbr atlnril~istrntor, nlltX tlmt 
tlie children nl~icli sh(. 1i:ltl by forlller 111:1rringrs \\-ere not in- 
c,lnded in thc ~~rorisions of tlw trust, I~nt  tllat al l  thr remniilder 
of tlie surplus hrlongcYl to the rliiltl she lcft by tlie liusbai~d who 
created tlie trust. 

THIS cause n7as transmitted by consent from the Court of 
Equity of S o ~ ~ r r a a r r ~ o x ,  a t  Spring Term, 1S43, to the Su- 
preme Court. The facts arc stated in the opinion delirered in 
this Court. 

Bragg for plaintiff. 
R. El. Xoore for defendant. 

DAXIEL, J. The late wife of the plaintiff had been thrice 
married. First to a man by the name of Harris ,  and by him 
she had three children. Secondly, to a man bv the name of 
Bradley, and bp him she had one child. Thirdly, to the com- 
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plainant, by ~vholn she had one child, James Good; and she died 
in 1840, ~ i ~ h e n  the plaintiif' became her admi~~is t ra tor .  The 
plaintiff', during the co'rerture. "being in ernbarraswd circum- 
stances a i d  desirous of discharging his debts, and to 
secure a nmintenancer for 11l.s family," executed to the (631) 
defendant Thomas I<. EIarrls a deed in trust for all his 
property (~vhich  deed makes a part of the case), to pay his 
debts-'(and n hate1 er part of the said propertj- 111:ly re~nail i  
thereafter, the same to be held in trust by the said Thonlns Har -  
ris for the u i c ,  ~~ia i i l tc l~nncc  aiicl eul)l)ort of thc n i f e  of t l ~ c  said 
Good and her children." And in caqe Good should die hcfore 
his wife, "then he ( the trustee) to rcconwv the surl?lm prop- 
erty, n i t h  its accumulated raluc and quantity. unto the ~ v i d o ~ v  
of the said Good and her children, if <he should request it." 
The debts of the complainant h a ~ e  all been paid, a ~ d  there is 
n o v  remaining in the hand3 of the trustee a considerable per- 
sonal fund to be distributed. The clcfenclants are tlie children 
of Xrs .  Good b -  the three marriages, and the representatires 
of deceased children. n11o clainl tile said propert!- in M e r e n t  
lvays and in different proportions, under the nordq in the deed 
' ' l ~ r r  c l ~ i l d ~ w z . "  Tlie plaintiff-' clainli, { ( r a t .  the nliole fnncl as 
a resulting t rus t ;  cc'c o ~ d l y ,  he s q s  that if lie is not entitled to 
the whole fund, he i. 11c\crtlieless entitle$ us the administrator 
of his late n i f e  to n half. and Iii.: son to the other half of the 
said fund, or  at leait he lr *o entitled to one sllarr nit11 all t h ~  
children of hi; late ~vi fc .  Tlie cave non comes on f a  a hearinc 
on the bill, ansn el-s and tlie rshibited deed. 

I f  the trustee held thiq personal p r o y ~ r t r  in tru5t onlv ('for 
the maintenanre of the grantor'. family." R clo~lbt iniqht fair17 
arise n-hether the objects intencled to bt benefited w r e  not ;o 
inlperfectly described as to malie the t r n v  roid. a d  so ~t vould 
result, for  tlw dificulty that ~vould a t tc i~d tlie cxccntion of such 
imperfect tinu-ti i+ conr crted by the Cnurt illto 211 arenment that  
no trust n a i  ii~tellded. Lcuiil on 'rruqt-, 7 5 ,  79, 2nd the c a v i  
thcre cited. But the grantor, in the ~uhsequent and conve-inc 
part of thr  deed, a s  it  rclatcq to this fund. declarrq that thr  
truttee qlinll hold the same in trust ('for the u c c .  inai~itennncc 
and support of  hi^ TT ife and h r r  childre~i." TTe hcrr iep that  
thcre are well dcsiqnated i c i t ! r i c  (llcr f r , /< t  de.crihcd ill 
the deed. But although there is no exprcqs prorision in (632)  
the dwd that the n i f e  should hare a s ~ ~ ~ c c ~ i c t r  c i t ~ r f r  ill 
tlie truqt, yet it i.: i i l a l~ i f e~ t  that wni the intelltion, n~hen v e  read 
the ~vhole in*truitient. That  rciult- fro111 the nature of the deed 
being a prorision 1,- a husbm~d for his vife.  P f r c l  7,. S t c ~ l ,  2 3  
. . 4 .  Beside.. lie direct% the trustee, on the contingcncv 
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of his dying before his wife, that the property "is to be conveyed 
to her and her children, if she desires it." But it makes no 
difference whether the plaintiff takes his wife's share by force 
of his inarital right or as her administrator, for it comes to the 
same thing in interest as to him. The next question is, What 
children are to take with him? We think that the child (James 
Good) of the grantor by his then wife only is to take benefit in 
the trust with the plaintiff. We think so, first, because the 
grantor, in the beginning of the deed, declares that he was about 
to secure a maintenance for "his family." The other children 
were not members of his family at  the time of the making of 
the deed. Again, the grantor declared that he was in enibar- 
rassed circumstances; the property was, therefore, first to be 
applied to rid him of debt, and the remainder, whatever it might 
be, was to continue in trust for the support of his wife and her 
children. He expected other children, i t  is probabie. To sup- 
pose an embarrassed man intended to include four other persons 
of no kin to him as sharers in this s i q h  with his x i f e  and 
his own children by him is to suppose the grantor to have lacked 
common prudence and also the common sense of self-preserra- 
tion. We think, therefore, from a full reading of the deed it- 
self, he could not so haoe intended. We are of the opinion, and 
so declare, that the trustee, Thomas K. Harris, holds the funds 
mentioned in the pleadings in trust, one moiety for the com- 
plainant as the administrator of his late wife, Sylrester Good, 
and the other moiety in trust for the infant son of the said mil- 
liam Good and Sylvester Good, deceased, by the name of Jaiiies 
Good. A11 costs will be paid out of the fund by the trustee. 

PER CURIAX. Decreed accordingly. 

Cited:  McGimis v. Harris, 52 N .  C., 2 1 6 ;  Evans v. King, 
56 N. C., 388. 
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A testator,  h a ~ i n g  ;I n-if?. r\vo coils. ;lntl grnlitl(.l~ildrel by one of his 
sow.  derised ns follo~vs : "3. I t  is uny desire t ha t  all of illy 1)rop- 
~ r t j - .  real  ancl personal. t l i ; ~ t  11i;ly btl l ~ f t  a f ter  1iiy debts a r e  
satisfied. I devise to 111;. \vift~ (luring her  ~ i ; l t u ~ ~ n l  life. 4. I gire 
t o  in7 son J. 8.  onr  tlol1;ir. 5. 1 give to my son .I, S.'S c.hiltlren 
thr, suili of $Xi00 out of tlic, :unln;rl iucolllc. of my estate,  for tlle 
sn l~lmrt  nncl benefit of his c.liildrc~n, to bts paid ;miinally I I T  lily 
executors. (I. 1 ~ i ~ e  to my son A. .J. $600 ari~lu:~lly.  7. At the 
dtmise of my wife I leud unto I ~ I $  son A. J, the  oue-half of lug 
real  6 1 ~ 1  l!ersollnl cist:lte. il~rludill: the  l!iece I ~io\v resicle on. 
aiicl the  lalicls ndjoi i~ i~ig  ii. I f  lily so11 -1. J. sliould (leiliise ~v i thou t  
l a ~ r f n l  issue. I then y i r r  the lirolierty to lny son J. S.'s children. 
to  bc mnu:~qrd by iiij- esrcntors in t ha t  \ rag  the)- may dtt'm 
proper to t he  benefit of his c.hilclrcn": Hclrl. first. t ha t  the  nn- 
nuities 1~1i;ir:ed 011 tlltl life estiltt, of t l l ~  widon- are  to be l ~ n i d ,  
though they exhaust 2111 the iiic,olnt. of t he  estate niid learn the  
i l o  t l t  the i s  I i i t t ~ i c .  Yeco111l1~1. tliat the  
: ~ m ~ n i t y  to t l i t  c.liiltlrcn of J. S. Ijeinz "for their s~ lypor t  and 
beilcttit." is to be ;1ni(1 to tlloac cliiltlrrn t h a t  were in cssc a t  t h ~  
dcatli of t l ~ r  tes ta tor :  and the  :~f ter -bonl  cliildrcil :ire to he let 
into t h e  benefit of the  :nmuity l!rosl)c>c.ti\-ely froin their births. 
ThirilT!~. t ha t  011 the  t1r;ith of the \vitlo\v t he  annuities will wr se .  
;mi A. J. will tnlie one nioiety of t he  t3st;rrc. subjcrt  to the 
ulterior limitntioil upon his clring IT-ithout issue. Foio'thT!/, t ha t  
the childreli of J. 8. take the othcr ilioiety of the estate. on the  
death  of t he  widow. 

TAIS cause TTns remored hy consent from the Court of Equity 
of O x s ~ ~ o w .  a t  Fall  Term, 1842, to the Supreme Court. 

The bill n as filed b~ the plaintiffs as the executors of TTil- 
liam Jones, deceased, p y i i i g  the advice and direction of tlle 
court as to its constructlon and execution by the cxec.u(ur*. The 
folloning is a copy of the material parts of the ~ 1 1 1 :  "Item 34. 
I t  is 1117 desire that all of illy propcrtv, real alld pcrsorial. tliat 
niay bc left after my dcbts are sat isf id,  1 devise to Inv 
wife du~inrr  her ~ ~ a t u r d  life. 4th. I g i re  to niv ..OIL ,Toll11 (634) 
S. Jonec, $1. 5th. I ~ i r p  to my son John S. Jones' ~ l l i l -  
dren the sum of $600 out of tlit annual income of my estate for  
the wpport  and benefit of his children. to be p a d  an r~na l l r  by 
my executors. 6th. I gire to my son -lllcn B. Joncs $600 nnnn- 
all., and he iq to remain n i t h  his motlier to assist her and 
attend to her business during her life. I n  case tliat lic does not 
comply n i t h  the nborr requclst, I then g i ~ e  him %200 per :11lnu111, 
to be paid h 111~ esecutorq annually. 7th. *It thr dcrnisc of my 
wife I lend unto my son ,illen B. Jones the onc-half of m,v real 
and pcrqonnl estate, includillg the picce I now reGdc on, and 
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the 1a11di adjoil~ing it. I f  mv son Allen should demise without 
lawful issue, I then g i re  the property to my son John  S. Jones' 
el-iildrcli, to be 11ia11agc.d by my executors in that n-ay they may 
deem uroner to the benefit of his children." The bill stated in 

1 A 

substance that tbe testator at his death left a widov, who is 
still alire. and tno  soils. M e n  and Jol111. the latter of wliom had 
a t  that time scwral children, and that more had silice been born 
to h im;  that tlie income of the estate was not more than suffi- 
cient to pay the tx70 arinuities of $600, and if apl)licd to that  
purpose the widow would bc left destitute of the ulcans of sup- 
por t ;  and then praycd the adrice of tlic court upon the several 
points arising on the construction of the will alld their duty in 
the premises, which will be found in the opil~ion delivered in 
this Court. The different partics who were interested were 
made defendants, and put in their almwrs,  and claimed accord- 
ing to their respective interests. 

.I. IT.  13r?yan for executors. 
11,'crrlge~ for the v d o x ~  and A. B. Jones. 
I w d ~ ! l  for J. S. Jones' children. 

D i-nm, J. The plaintiffs, as the executors and trus- 
(633)  tees of the last will of William Jones; deceased, ask the 

Court to aid and direct them in the execution of the trusts 
therein contained.. First, v e  think that the widow, Sarah Jones, 
by r i r tnc  of the third clause in  tlrc d l ,  takes for and during 
her life, after the debts of the testator are paid, all the estate, 
rcwl and personal, but cliarged ~ v i t h  the two annuities of $600 
each, to Allen Jones and the children of John  Joues, as mcn- 
tioned in  the fifth and sixth clauses in the will. I f  the said 
annuities exhaust all the income of the estate in the hands of 
the trustrcs, and Icnre the widon- withont the means of main- 
tenance, it i~ lier misfortune not to hare  dissented from the will. 

~ Y ~ r o n d I y ,  the annui t r  for John S. Jones' children, being "for 
tlicir support and benefit, to he paid annually." is to be paid to 
those children v h o  were in psse at  tlie death of the testator, and 
the after-born children are to be let into the benefit 8f the said 
an~ lu i tp  prospectirelp from their births. 

Thirdly,  on the death of Sarah Jones, the widow, the said two 
annuities will cease, because thc f u n d  is then to cease out of 
which they arc to be raiscd. Allen Jones mill then take, in 
ren~ainder,  one-half of the rcal and personal estate, subject to 
i.ts going over to the children of his brother, John  Jones, in case 
of his death witliout learing issue. I t  would b~ unrersonable, 
and, as x7e think, against the intention of the testator, for him 
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to have a moiety of the ent i re  estate a f te r  the  death of his 
mother ,  a i d  al-o a contribution of tltc annui ty  of ~ 6 0 0 ,  n h i c h  
theii could only bc raised out of the otlier ~ i io ie ty  of the estate. 

F ~ l i ~ t l z l y ,  nl la t  is to I)ecouic of the other iitoicty of the eqtate 
a f t e r  tlle death of tltc n i d o ~ r  ? Tlie testator liad hut t-ir o c*llil- 
dren,  and he llns s l m ~ i ~  a clear i ~ ~ t r n t i o n  to  di*iilllerit o w  of 
them (his  son Jo l in ) ,  as  in  his n ill he says, ''4th. I g i ~  c to ltlr 
son J o h n  S. J o ~ i e s  $1." H e  has  prorided for  Allcll, 111. otlier 
soil, by g i ~  illg l ~ i i u  half his e-tate af ter  the death of hi, niotlier 
a n d  the ceaslilq of his altliuit>. I I e  1x1s Aorvn 11s hefole ill 111. 

d l  tha t  the ch i lc l r~n  of hi, son J o h n  n e r e  collcctirely objects 
of his bouiltj equally nit11 his  sou Allen. ill respect of 
t h e  altnuitics. I f  tile children of J o h n  do not take tlie (636)  
o ther  111oicty of the estate i n  rei~iainder ,  then thclre is 
nothing ill the u i l l  tha t  can  indicate a n  inte~itioir of a r e s s t r  
of tlieir a lmuity a t  the death of the n - ido~r ,  71-hich aliriuitg is 
charged up011 and  to be paid "out of the allnual iilconie of the 
estatc." That milluit-, if continued to be raiscd. nould  exllnust, 
o r  liearly c d a n s t ,  the incoii~e ar is ing out of tllc said liioiety of 
t h e  estate: a d  if there was anr  thing 01 er i t  n ould h a r e  to go 
to the tn.0 sons, as being the heirs a t  law :111cl next of k in  of tlle 
testator-o11e of nl iom he intended to d~siilllerit  :rud the ot11t.r 
Ilc had just p r o ~ i d e d  for  nit11 linlf of his cstate. ITllc~ri we read 
t h e  lxwunblc of the n i l l  n e must see that  the testator did not 
inteiid to die i l i t ~ s t a t ~  as to a n y  of his 1)roperty. 01' that  he 
nlcant to 1c;lr t. tlliq lnoietp wbject  only to a charge of t l ~ c  annu- 
it. of $600 to Jol in S. Jollcs' children. Bllt i t  m m s  to 11s that  
he nieant it  to go to the said clnldren, a rclnai i~dcr ,  on the 
dea th  of 111s n i d o v .  H e  says, "If nlv ;on Allcii illonid die 
r i t h o u t  i i s~ ie .  I tlli 11 y i r r  f h i  p r o p i  f!i to  11iy .on J o h n  S. J o l ~ e s '  

C.,rL U L V I ,  t3 ti:: b:::eht cf ti:? c h i l d ~ w ~ ,  to  1,r iua~~,LgrJ  'v)- th1 -- - - 7 7 + - 7  - 
c h i l d r c ~ ~ . "  011 the merit of .Illen dying n i t h o n t  iwuc the te*- 
tntor  in te~ ldcd  tha t  t l ~ e n  tllc tit le to "tlic p o i ~ c ~ t y "  (ine:n~ing 
h i s  nholc  prol)crty, and  not that  only that  had  hccu gircri t o  
Allen) ,  71-as to be i n  John's  children. T h i s  c q r e q \ i o n  of tlie 
testator* raibrs a ~ t ~ o ~ l g  presuri~ptioii tha t  he  s n p p o m l  that  tllr 
children n e r c  already to be conciderrd the onner*  of that  1'01- 
t ion of tlic entire eitatt, TI-hich Iva, 11ot included ill _Illcn's re- 
maindcr. B y  sticking to th(3 s t r i r t  l t ' t tw of the wltcwc'e, and  
tlic adre rh  of time (fhi~ic),  and  llot looking t l i r o u ~ l l  tllc ~vholc 
will f o r  tlw testator's ~ ~ ~ ( ' ~ ~ i l i l i g .  tlw n n r d  "fhcii" Jrould +wn to 
br ing the two uloictic. of the cwtirc c.t:~tc to tllc cllildrcn a t  olic. 

a11d the .aIlle initailt  of tiiuc, to n i t ,  on thc contiwciicy of 
Allen dpirlg nitllout i;.uc. T1re11. and not til l  fhot  a r e  the 
cllildrt.11 of Johi l  ru  take an?  tlling in tlit  c ytatc in rcmairider. 
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say the defendants John,  Allen and the widow. But, we will 
ask, lThat is there in the will to limit the annuity given to the 

children, if it  i s  not to be constructively limited, by their 
( 6 3 7 )  takisig in remainder the estate charged with the payment 

of the annuity like tha t  which was given to Allen ? Their 
annuity otherwise mould be a perpetual annuity, charged on this 
moiety of the estate. Again, great inconvenience would arise 
in getting in the estate for the children on the death of Allen 
without issue, if the other moiety in  the meantime was to be 
distributed on the death of the widow, to the heirs and next of 
kin of William Jones: such an  inconvenience could never hare  
been conternplated by the testator. These defendants also con- 
tend that the words used by the testator ("I then give t h e  prop- 
erty") only cover the moiety which was already giren to Allen, 
subject to the contingency therein mentioned, and that  the said 
words could not fairly be made to refer to any other property. 
We think otherwise. The said words constitute the beginning 
of a sentence in the will, and the testator was speaking as if he 
intended to sax, "I then give m y  zvllole property  to John S .  
Joaes' children." The whole property should then be in them; 
raising a n  implication that he considered the othcr half was to 
be in them from the death of his widow. And, we think, from 
the provisions of the will, if the annuity is to cease thex, that 
inasmuc:~ as there would then be no p ro~ i s ion  for said children 
of John S. Jones, they are entitled to a rested re~nainder in fee 
to the other moiety of the real and p e r s o ~ ~ a l  estate of the testa- . tor. And that, if any of the children of John Jones should die 
before the tenant for life, then the prospective annuities mould 
all surcive to the surviving children of Jolin S. Joues, and a . 
personal representative of a dead rhild should not share XI-ith 
them in such annuities. But as to the rested estate which they 
take in  remainder on the death of the tenant for life, the chil- 
dren of John,  born a t  the death of the testator or which map be 
born before the time of the division of said mtates (to wit, the 
death of Sarah Jones),  and the real and personal reprcsenta- 
tives of any of the said children who may die before that time, 
are to take shares in  the real and personal estate in said re- 
mainder, according as their rights and proportions may then 

appear to be. 
(638) There must a reference to take the accounts as asked 

bp the parties. 
PER CTRIAM. D w r ~ e d  accordingly. 



INDEX. 

ALIESS. See Devise, Legacies. 

SNSWER. See Eridence. 

ASSIGKRIEST 
1. One 11 ho takes hg assigiln~eilt an unnegotiabl~ instrument. or 

n negotiable instrument when it  is past due, succeeds only to 
the rights of the assignor, and is affected by all the equities 
against him. Mood?/ 1'. Sitton, 382. 

2. TTThere a judgment a t  lam has been assigned and the debtor 
pays the assignee. the assignor cannot afterwards. on account 
of ally equities between him and the assignee, conlpel the 
debtor to pay the amount to himself. Hcwet t  1;. Outltr~ctl, 
438. 

3. If in any case an assignor can annul the ol~eration of his as- 
signment as  an authority to the debtor to pay the debt to the 
assignee. it can only he done upon distinct personal notice 
from the assignor to the debtor that the former 1001:s to the 
latter for the nloney. Zhid. 

ATTORNEY. 
1. Where the children of a person who hnii died intestztte ap- 

point nn attorney to collect moneys which mere due to their 
father in his lifetime, and lie collects them accordingly, such 
:~ttorney cnn~iot. when he is called upon to account for wll:it 
he has receircd, object that it belonged in law to the admin- 
istrator of the deceased father. ll~n129 1 . .  Hoqau, 526. 

2. Receiving t l ~ c  money as  belonging to his principals he cannot 
nfterwnrtls deny their right to it. Ibitl. 

CHEROKEE LASDS. 
A purc.li:~ser of the Cherokee lands. under the acts of Assembly 

of 1818. 1820 and 181 ,  does not acquire. Iwfore the full pay- 
ment of tlie purclinsc money, sucli a title. either legnl or 
equitable, as  ?:in 1)e sold by execution. 7lcar;er c. Parker. 40. 

CHOSES I N  ACTIOS 
1. I n  equity clruws i n  nction nre assignable for ;I rnluable consid- 

eration and bo~ia  firlc, such nssigninent being in the nature of 
a n  agreenlent by which the assignor is hound to give to the 
assignee the benefit of that which he has assigned. Hoppis.? 
.c. Es7;rirlqc. 51. 

2. But in equity as 1ve11 as nt law n grant of land (except a re- 
lwse)  is ~ o i t l  :IS :in act of maintenance if, a t  the time, tlle 
l;ind is in the actual possession of auotlier person clainliilq 
nndcr n title :ldverse to that of tlie grantor. ZUid. 

CONSTITT'TIOS. See Derise. 

COSTRACTS. 
1. Where it nppenrcd to the satisfaction of the court that a t  a .  

sale of the plaintiff's lnnd by execution the defendant agreed 
to purchase the land, and that the plaintiff might redeem it 

469 
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5. A cmmt will not :1n11n1 tlisllositio~is of property Iwcnnse tliey 
;Ire i~ i~ l~~wvic l c~n t  o r  s11i.11 a s  ; I  \vise ni:lii \ \ ~ ~ u l d  not l i ; ~ v t ~  111:lde 
or ;I 111:11i of 11ii.f. lin1?or 11;1ve c ~ ~ i s e ~ i t e d  to  i w e i ~ e  : hilt :ill 
tire i io~~tr;rcts of nn i~ i t l iv i ih~;~l .  even his gmlui tons  acts. if 
forni:~llp rsec.ntrtl nntl no lmn-er of reroc2ation reservetl. a r e  
I~intling, lu~less  tliey (.;a11 Iw :~roitlfvl I~einnse  of surprise or 
niistnke. \ \ - ; I I I ~  of freedom. lunlue i~ithienc~e, the  snggestion of 
:I fnlscl~ootl or tlic s n l ~ p ~ w s i o n  of truth.  G i w i i  1 . .  T1roritl1- 
.so//. :KG. 

'7. Mere folly in ~l rnkine  an  :~green~el i t .  ~ i t l i o u t  frnutl, ic: no 
groluitl for relief ill equity. Ihitl. 

8. TT71iere :I person who Itas Iwen induced by frnml or i~iiposit io~i 
to pnrchnse property. nftern-;~rcls 11:1rts with the  property, so 
t11;rt lie cn111iot pnt  tlic vendor in s t n t ~ t  qico. tlie Court  \T-ill 
lint rwcirid the c m t r w t .  e s r e l ~ t  in sonle w s e s  where the  
party ~ ~ n s  eolitinning uncler t he  s n n ~ e  i m m u r e  of distress a t  
the  tiliie of parting wit11 tlie property :IS operated upon l~ i ln  
x t  tlie origin of t he  transaction. l h i t l .  



. 
ISDEX. 

C0STRA('TS-('r1ictiii lic't7. 
9. IT11ere :I I W ~ W I I ~  Ircl:lrtls :nu1 slllqmrts :mother from motires of 

charity. n - i t h u t  ally illtcntion of r11:lrgiiig for her rqwiidi-  
turps, he c:rni~ot. wl ie~l  tlir o l~jec t  of 11is charity sul)seclucntly 
hcwiiies posscssetl of i ~ r o ~ ~ w t y .  clinwe her or her re~resent ; r -  
t i res  wit11 tlie :~moullt so c~spe~itle<l-eitl~er :IT LIK or ill 
equity. 7 I /  ico 's i t  1) 2 , .  Jf rSnir ,  tiO.5. 

1. I t  is ;rt least i l ue s t io i l :~ l~ l~  \ r l ~ ~ t l i e r  t he  :~tlministrator of a11 
ol)ligc,e in n I)o~lil co1111itio11ed t o  1.011rey li~ilil to t h e  obligee 
nrltl l ~ i s  heirs can i i i : ~ i i ~ t ; ~ i ~ i  :IU action 111 law on the  boi~tl. 

. R i c t l ~ c ~ ~ ~ f t ~ i ~ l  I.. G w o i .  121. 

3. Cpon his dentli, i11test:lte. I\-itliout 11nriug ol~t:lined snc11 legal 
colirey:lilc,e. hi:: rcjuit;lbl~~ o\\-nership tlescel~ds to his heirs xt 
law. Alncl IIO :lrr:lngenrci~t I I ~  t he  : ~ d l ~ ~ i i ~ i s t r ; r t o r  nor receipt 
by hi111 of the  p ( w ~ l t y  of tlie I)o11d or of the value of t l l t~ land 
c m  defcxt this right of the  heirs. 17)id. 

COHPORATIOSS. 
1. Under the acts of Assri111)ly r t~ ln t i re  to the (':lpe Fea r  Snrigil- 

tion ('oil~p;liiy m c l  t l ~ e  1:o:lrd of 111teril:nl I ~ ~ i p r o ~ e l ~ ~ e l ~ t ~ .  tlie 
- hoard 11:ltl n right, lmdcr tlir f1c.t of IS":: ( 2  Rer .  Stat.. p. 

2 7 2 ) .  to  tlirpct t h r  :~lq~licxtion of tlie nioiiey subscribed :IS 
stock I)$ t l ~ a t  :~c.t :rccortlili,c to their  tlisc,rtltioli. I t t o ~ . ~ i c r l -  
Gcilo'ctT r .  17crr'i,qcctioii ('oiii11(01~/, 444. 

2. There  \\-:IS no t i l r~e  slrrcifietl ill t l ~ e  act  of 3829 witliin ~11ic .h  
t h r  i u s t a l l i~~ t~ i i t s  of tlie sttrcli \\-ere to Ile p:rid. and, ill the  ; ~ b -  
seiice of :111y : ~ g r ~ c i ~ i ~ n t .  e~ - tw  if it w e r ~  :I cnse Iret~reeii 1)ri- 
w t e  ii~1iritln:lls. iiltt~rtvt ~roul t l  not accrue until n d e m m ~ d  
was  il~irclc~. I 7 1 i r l .  

3. S~icli  :I colli]x~~iy 11:1s 110 right to retain diridc~itls  due to tlie 
St:lte on stork sul14cril)etl. to nliswer :I supposed :lnd inde- 
pnident c1;linl of their< :~g ; l i~ i s t  t he  State. not nclr~~owledged 
by her :li~il ilot ] ~ r o ~ - i d t d  for  by a n  ;lppropri:~tion. I7)itl. 

4. Under the  nct of IS?::. : r l~ore  referred to. tlie Ronrtl of Inter-  
11~11 Inll)roren~ents 1i;ril n right to  c.h;rrge the  s;11;1ry i~iicl ex- 
penses of : r i~  c i i g i ~ ~ ( w .  en1111o$e(l in tlie i i i ~ l ) r o r n ~ ~ r n t  of the  
Cape Fea r  River. as n par t  of tb~?  sun1 to  be ;rtlr:invetl in 
stock I,$ the  Sta te  to t he  C:npc Fea r  Sar igat ion  Co11ip;uiy. 
Ibid.  

1 7 1  
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COSTS. 

1. When the snme solicitor w11o files tlie pl;lintiff's bill files also 
t11c answers of some of the defentlants, costs will not be 
:tllo\reil to these defer~tl:lnts, thougli the hill be dis~nissed 
wit11 costs as to the others. Qrti~r~i c. I'atto~r, 48. 

2. Where thr 1):lrties to n dertl of trust for the satisfaction of 
cwditorh do 110t definitely esl~resh tlie tlel~ts that a re  due or 
to become due. creditors have a right to demand ail inquiry, 
irnd :~ltliougli they charge frzlud in tlie deed and their charge 
is not estnbli<hed irnd tlieir bill dismissed, yet they art3 not 
bound to 1)ny any costs to the defendants. 1)clcey c. 1,ittlr- 
jol1n. J!f.J. 

DEBTOR A S D  CRE1)ITOIL 
1. Where :I creditor. by W : I ~  of con~rmition wit11 ;I debtor all- 

parently in doubtful circunmtnnces, without any fraud or 
imposition on the part of the latter, agrees to relinquish a 
1)ortion of his debt in consider:ltion that the dehtor will give 
qood iecmrity for the remninder. : ~ n d  the debtor accorgingly 
procures his friends to he liis sureties, : ~ i ~ c l  tliey are accepted 
t)r the cretlitor, the cretlitor c.:~nnot : ~ f t e r ~ r : ~ r d s  claim to be 
reliered from his part of tlie contract by which he stipu1:itetl 
to rcletrse :I l~ortiou of t l l ~  debt. Orr~ltr 1' llc Itlor, i!). 

2. And the same rule applies when the debtor, under :I si111il:rr 
.~qreenie~it, in co~lsideration of his crrd~tor's relinquihliii~p :I 
clcbt lie owes him, relieres him from rrspo11sil)ilities as hi.; 
surety by substituting other sureties. lbltl. 

3. The 1)nyinrnt by n dehtor or his own engagemeut to pay :I 

s~naller sum will not dischnrge :I debt for n larger rum, and 
t l ~ e  :rgreenient to recc~ire such smaller sum in satisfnction is 
I~u t  11rrt1rl111 pctctrrt~t; but n-here the undertaliing of ;mother 
1)erson is also giren, this forms :r new, distinct iu~tl better 
security for tlw debt. aild therefore is n sat isfact io~~ of tlie 
11rior clel~t. n-hen so receireil. Ibitl. 

4. TY11rre :I cretlitor obtains ;I judgment in another State against 
:I debtor rcsidii~g there. i111rl the property of the debtor is 
remo\etl to this Stzlte. n rrrtlitor who :~ttaches it ill this 
Stxte. n-itlmot fr.;rud ant1 for ;I boim fir7c tltll)t. sliall lmld it  
:lqninht such judqnent rreditor. lIcI,ro'c 1 ' .  Betrwlti, 513. 

3. A cwditor ~ 1 1 o  has obtained a judgn~rnt :lt I:rv in :mother 
State c;nlnot rewire tlie estraortlinnry nit1 of :I court of 
equity ill this State to enforce such judgmelit. Ibid. 

6. Courts of equity in this State \rill only Irntl tlieir :~ssi\t:lnce 
in enforcing the satisfaction of judgments at  law obtained 
in their ow11 State. Ibid. 

DECREE 
1. Tlir court can ii~nlie no rleclnrxtion in its decree of :I fact 

\rliic11 is not in issue in the pleadings, nor pay any respect 
to eritlence toucliing such fact. A relie:~ring ul1oi1 the zronnd 
of such on~i\sion will not, therefore. be granted. Rrtfftrlo!~ 7'. 

Hrffftrlorc.. 11:;. 



ISDES.  

DECREE-C'o~rtitr rrcd. 
2. A s  n-11~r1 the  defelrtlnnt wns c1i:rrged us trustee of certxin lie- 

groes for tlie plaintiff, rind i t  is stated neither in t he  bill nor 
the  ;rlis\ver t l~ : r t  the  tlcfwd;lnt 11;1tl sold tlieni. ancl thc decree 
n-:IS t1i;rt 11e s h o ~ ~ l t l  cco~~vey the111 to  the  p1;lintiK ;nid ;~ccoun~t  
for  tlieir hires-the a1leg:ltion t h t  lie 1i:rtl actually sold 
tllelii Iwforc t h e  I~il l  7 ~ 1 s  filetl is 110 grountl for n re11e;rring 
of t he  decree. Ihirl. 

3. A petitioll for  re11e:lrinp stntes t ha t  on n reference to the  rn:l-- 
ter. ~~ re l i~ i i i n : l ry  to  the decree. n n-itnrss had give11 ninteri;rl 
evitlr~ice for tlie petitioner, I)ut t l ~ t  this evidence was :~cc.i- 
c1ent:rlly on~ittei l  11y the  liinster in his report. :rnd the peti- 
tioner K:IS ignormt  of the  o~nission \vheu tlie decrcc wns 
euteretl. T11is is 110 growid for  g r : ~ ~ i t i ~ i g  ;a wlre:ari~~g. Tbiil. 

4. TTheri, in :I suit  11y :I ccsf i t i  (lrtc ti.rcst against :I trustee for  a n  
nccomt  of tllc I m t l  held il l  t rus t .  :I tlrcrce is 111;rtle directing 
x report  11y n 111;lster ":IS to  t he  profits, rspenses. iniprore- 
ments ;uid n-astc. spoil or 11:rm:lge to  the hnrl." this decree 
properly corresl~o~itls  wit11 the  prnyer of the I~i l l  xnd is not 
erroneous. Thirl. 

3. \Tlini ;I 11i:rster ~ii;rlies :I r e l~o r t  :recording to tllc tlirrctions of 
tli? (lecree. ;an e x ( ~ ] ~ t i o n  t l i :~ t  11ti 1i:ls reporte(1 (111 : ~ I I  iml~roper 
o r  irre1ev:riit 111;rtter c n m o t  he allov-ed. 'She ohjectioii. if 
any, is to t l ~ e  t l e c ~ t ~  of tlie court. Ibiil. 

G. 01~l in : l r i ly  courts of equity (lo not tlecwe Iietn-ecn coclefentl- 
nnts. but ~ v l ~ e r e  n crse  is  made out I~etn-een tlefendnnts by 
cridence arising ul1011 tlic plendings :mtl proofs I~etween the  
~ l i r i ~ ~ t i f t '  ;11itl tlefc~ldants. the  defcntl;mt chargeable llns n 
r i g l ~ t  to insist t1i;rt he shall iiot Ile 1i:xble to b r  llrncle n clefend- 
:rnt in ; r~ io t l~c~r  snit  for  thc. sxme m;rttrr  tha t  niay then be 
clecidetl 11ct11-eel1 him illid his ~ . o ( l r f e ~ i d : ~ ~ i t .  irlid t he  coclefencl- 
;mt 111;1y insist t11:rt he sh:rll not 11e obliged to institute nu- 
other suit  for n nlntter t l ~ : ~ t  Irrny the11 Iw :~tl justed between 
the  ilefcnd;lnts. '/']]sotr 1 ' .  'l'!/.sf~ir. 137. 

7. T h e r e  t he  Ilill is for  the  execution of :I trnst .  a11d circum- 
qtilncys ;Ire tlisclowl wl1ic.11 tent1 to  s h o ~  tha t  the trust  n-as 
crentetl for  t he  pu r l~os r  of d e f e : ~ t i ~ ~ g  c'reilitors. J-et i f  such 
f r ~ r u d  is not tlirectly allegetl. ei ther in the  bill or answer. tlie 
court will tnlrc no ~ ~ o t i r o  of it. I)ut will procecl to decree a n  
execution of tile t rns t ,  it' 11roperly est:~blished by proofs. 
Hurl,qi~is r .  T I - 1 1  i t?. 27:. 

DEED. 
1. If  n con\-t3ynncc or otller tlertl is 11y accident 01. mistnkc framed 

contr:rry to  t he  int~11tiu11 of t he  pnrties in t l ~ e i r  contract on  
the  subject. :I court of equity will in ter f fw to prevent olie of 
t h e  parties fro111 t:~lring a n  unfa i r  ntlvnntxge thereof. Cll(/i~e- 
iccss r .  Ci'crtcltficltl, 148. 

2. Rut  if such ~mr tn l r c  or :rccitlrnt I w  not sho~vli. t l ~ e  court will 
not grant  relief ulmii n mere pnrol dec.lnr:rtion : ~ t  t he  t ime of 
esecutinq the  conyeynnce tending t o  modify o r  alter  t he  
terms of w c h  conreynnce ITiltl. 



DEED-Colltirr ~tcrl.  
3.  Where a party signs mid seals n dekl in the presence of mit- 

nesses. and it is afterxrards. a t  his instance, proved and reg- 
isteretl. this amounts to a delivery, though the esecution was 
iu the absence of the grantee, in whose possession the instru- 
~neilt \ \xs never nctuall y placecl. A11ir7o- I;. LacXrtiolw. 360. 

4. In  t:~liing the prol)nte of the deed of :I married woman hy a 
jn t lg~  out of court. it is not necess:lry that the husband 
sllonld personally adinowletlgc hefore the judge his esccu- 
tion of the deetl. I t  is sufficient if his exerution is proved 
1)y nitursses. J O U I I ~ .  T. I'crrtlcoi?. 386. 

5. S o r  is it necess:lry that the certificate of such probate sllould 
cet fort11 tllat the deed 17-ai proved l~efol-r  the wife was 
pririlg exanliued. the whole probate appenrinq to hare been 
taken a t  the same time. Ibirl. 

6 .  Where the formal execution of :I deed is proved. the presump- 
tion :iri\es that it  \ras intended by the parties ns :I conrplete 
in\truiiient, :1nd this presumption cannot be orerthrown l ~ u t  
by c lwr  l~roof that in truth there was no delirery, and that 
this w i i  well under~tood :it the time. Haorllitoi~ c. B a l ~ r c ~ ,  
303. 

7. Hut wl~ere the attestation of the sul~scrihing wituess is sperictl 
t h t  tllc instrumei~t was "signed ant1 sealed" in his presence, 
the inference of :r full execution does not arise. but the forin 
of the nttestntion excludes the inference t l n t  he 11Td also 
seen it  delivered. Ihirl. 

8. A clclirery of a deed to a third person for the use of the 
gr:intee 111,ilies it  effectual from the inhtant uf ~ u c h  clrlirery, 
:~lthougl~ the person is not the agent, but n stranger to the 
grantee. prorided the granter assents to it. IVcssoi~ 2'. 8 t c -  
p11rt1.y 5.57. 

9. TT7llr.re the grantor :lsserts in his deed a release for the pur- 
cl~ase n1olle.v. wllen he has not actually received it  or taken a 
security for its p:iyment, equity will give him relief. Ibicl. 

10. A deed, 111:1ilc by one ~ h o  I n s  in a weak state of mind. of all 
his property to his brother, in \rhom he h:td entire confidence 
and wllo had great influence orer Ilin~. and where n fair con- 
.;itlrmtion is not clearly shown, will not be supported. Mc- 
( 'I . (IIC c. 1M1'ia. 618. 

DEPOSITIOSS. See Erideiwe. 

The act of 382% ch. 1210 (Rer. Stat.. ch. 34, ser. 7).  ~~hic11 de- 
clares that "no inheritance shall desceiid to any persou as  
heir of the person last seized unless snch person s l~al l  he in 
life a t  the death of the person last seizecl or 411all he born 
within ten ino~lt l~s  after the death of the person last seized," 
applies only where the person last seized has died since the 
passage of that act. Itutl~erfol-(7 c. Greelr, 121. 



DETISE. 
1. A devise of funds "for t he  es t ; r l~ l i s l~mei~t  of :I free scl~ool or 

schools for t he  I~encfit of the  lioor o f .  the  rou~lty." is :I \-;rlid 
tlel-ise. :1m1 is not sl11.11 :I l~erpctiiity ;IS is ]?rol~iliitetl 11)- the  
t'onstitutioii of th is  S t ; ~ t e  or 1iy the  c.olilrllon I;IT. S. 1 . .  Me- 
C O ~ ~ ( > I I .  !). 

5. A de r i s r  to executors to  liolcl c ~ t n i n  property ant1 i ts  procerds 
until t he  testator's six solls ~7rortTt7 l)fco?)rc f W e  frovr deb t .  
aqd, \v11en tha t  event nccurred, to  make n dirision among 



them, or set off to each respectively his proportion of the 
~ ~ r o p e r t y  as  lie became free from debt, does not convey such 
iul interest to the ions as  en:lhles them to dispose of the 
~kropertj. or iuch as  to wbject it to the claims of creditors, 
before the event on the occurrence of which they ,Ire to take 
~~oisession of the l)roperty, slinll hare first happened. Bunk 
1 .  I %Yl/C& 181. 

6. A tlerisetl :IS follo\rs: "I devise and hequeatl~ to my wife 
S. 1.;. D.. :rnd to my daughter E. .J. D., and their heirs for- 
ever, $111 my estate. real :und personal, to be equal and joint 
heirs to sell :111(1 dispose of the same, and to the surviror on 
the c1e:~th of either of them ; and slioulil my wife hring forth 
a living child, being now in :I state of pregnancy. T make 
such child equal and .joint heir with my child E. J. D. and 
my wife S. E. D. I further appoint my wife S. E. D. sole 
csrcutris. nll my estate, real and person:~l. heing a t  her '  
:~bsolute disposal during the minority of my child or children, 
she having the sole guardianship of said children." The 
testator died. and the child of which his wife was pregnant 
was afterwards I~orn : A d d .  (1)  that on the birth of the 
~osthuinous daughter the mother and her two daughters 
n-erc tlerisees :1nd lrgntr~es in common in fee. subject a t  least, 
as Iletween the n~other and her daughter E. .J. D., to an es-  
ecutory clrrise orer to the survivor; ( 2 j  that  the widow had 
no power under the will to sell the real estate; that the deed 
of the tlaughters, they being under age. would he either void 
or voidable, and, therefore, that a contract for the sale of 
the 1:liltl cmld not be enforced. Dccci~rtc  c. U I ~ I ~ I I ,  20G. 

7. A deriqetl certain lands to his wife for life, ant1 after her 
tle:~th to R.  S. for life, :nit1 "after the death of I(. S. to the 
poor of the county of Re:~ufort. on the express follo\ving con- 
ditions ant1 no other, that is to say, thnt they slinll nerer be 
sold. I ~ n t  be held as  n stock helonging to said poor. suhject 
to be rented. rultirateil or lensed, as the w:lrdnls or m:inagers 
of the poor iuay deem most advisahk. hut nevrr to he let for 
:I longrr term of time t11:rn seven p:irs,  and no more timber 
to Ilr used than is iiecessary for the IISP of f;lrming." etc. 
A'. 1;. Gerarr7, 210. 

8. HcTd. ( 1 )  t1i:lt this derise did not vest th r  lcqnl title to the 
lands in the \mriielis of the poor. either as  individuals or in 
their corporatt, capacity. and that therefore they had no 
right to recorer them a t  law; ( 2 )  that a devise to "the poor 
of the country" i?  a devise to "such a chnritnhle purpose as  
\ras allowed by law" before the passage of our statute con- 
cerning charities (Rer. Stat.. ch. Is), and i.c therefore ern- 
braced frithin the provisions of that  statute, and that it is  
sufficiently definite to authorize a court of e(quity to enforce 
i t ;  (2 )  that the perpctiritics forbidden hy our Constitution 
are  estates settled for prizrate uses, so as to be unnlienable, 
and do not inrlucle public charities. Ibid.  

9. A, hy his last will, after making sereral bequests. derised as  
f o l l o ~ s :  "The Imlance of my estate I dispose of as follows: 
I ~ r i s h  my wife, Marietta. to hare the use of the same during 
her life or n7idowhood. If she marries, then I gire her the 



ISDES.  

o n e - h l f  of tliis li:il:rnc~e of my est;rtr. to licr :111d her 11eirs; 
t l ir  otllrr 11:1lf to 111y child or cl~il(lrcn l ivi~lg ;lt my death. 
If niy cliiltl or chil(1ren slioiild die lwfore tlrey arrive a t  t he  
age of txmty--one o r  ~ ~ i ; ~ r r i ; ~ q e ,  then 1 five t l ~ e i r  estate to m y  
wife fo r  lifc. rcm:lintlcr to  my fa ther  for lifc. rrm:tillrler t o  
111y ~ ~ ~ i ~ t l l i ' ~ .  fnr ]if(>. r i~~n ; l i~ i i l e r  to  the s~irvivo~..  in f e r  simple. 
Fo r  it ~v i l l  lie see11 t11;lt ~ l i e y .  illy i ~ l ~ i l d r i ~ ~ i .  \\-ill 11:lvr some 
c,st:itc in possession on the  in:trri:igr of nly I\-ife. Sl~oultl lily 
cliiltl o r  c l ~ i l d ~ ~ ~ i i  ~ i t l r e r  ; I I . I .~T.P : ~ t  tlle :lire of tn-cnty-cine or be 
11in1~1~ietl. tlicn I \\-ill tllnt tlic one-lialf of my- estnte Ix t3re  
given the111 1~ i1lm1~11i;t tr l~ e l~I iv~rc i1  to t l ~ ~ n i .  tlieir lieirs and 
:~n t l  nssir~is." .\ tlirtl l~,; lr- i~ip I ~ i s  n-ife ;~iitl two clriltlren sur-  
i i  l i .  TTis widon- n in~~r i ed .  and tlicn one of his cliil- 
+en (lied intcst:ltr, u~i t le r  ape :iriil 1un11i:lrrietl: IIcTd. thnt  
the  d r c w s ~ c l  cliiltl tool;. (111 the  ~ i r : l ~ ~ r i n s r  of its ~iiotlrer. n 
restetl interest in tlic s11:rrr of t he  cst:ltc de\-isreI to it. ~1117- 
jrct  tn tlie ~ i l tc r ior  ~.onti~igeli t  r ~ ~ l ~ ~ i ~ i ~ i ~ l r r s :  ;lilt1 tli:lt. Up011 
i ts  dr:rtli, tli;rt l io~. t io~i  of t l ~ e  estntr  wliic.11 m l s  r r : ~ l t y  cle- 
scendctl tn t l i ~  s n r r i ~ i ~ r z  c~liilil. :111rl tli;rt pcntion n-hicli wns 
pe~"son:~lty n-nq to  1 1 1 ~  eqn;llIy d i~i t lc t l  I~etn-re11 t h e  mother 
ant1 tlie snr~- i r i l ig  c,lriltl. in Imth c~nses sul!jwt to the  ulterior 
co~rtinzent ~ * e ~ ~ i n i ~ l t l e r s  : lTcIt7 f 111.t71c'i.. tha t  there were no 
cross-rcwn iiitlers 113- iliip1ic:rtion hetn-re11 the  children, and 
thnt t l i ~  i . i ~ ~ ~ ~ : l i l i ( l ~ r s  river to t he  n-ife. etc.. conld only- take  
effect on tlie t l ~ : ~ t l i  of 71f~t11 Illr cl i i lr lrc~~. iuiclcr ngc niitl un- 
mnrrietl. Pic,ot 1.. l i ~ ~ ~ ~ i s t f o r l .  2%. 

12. A 11)- liis ~v i l l  ( lc \ - iwl  : I I ~ I O I I C  other t l ~ i ~ r c s  :IS follows: ''I (le- 
7-isc fha t  nly- 1:111els. Iii~n\rn 1)y- the  name of the  1,ee and 
I ~ o ~ ~ , l i  lilnces n ~ ~ t l  Stt.l)lrc~i T!ron-n place. ;mtl all the  rest of 
i i ~ y  I:r~ltls n ~ ~ t  tIis~11isc11 of. 1~ sold 01. rf~ntcd ni t he  cliscwtion 
of 111y esrcutors  to the  I~es i  n(1vnntni.e of the I~cira,  and to Ire 
clis~msed of nt  the   ill of my esccutors. and tlie proceeds of 



13. Hold tllso. tli:~t tllr real rxt:rtt, \rns not dirertrtl 11y this clause 
to 11(. c.o~ivcrtetl nut xntl o ~ i t  into persoii:rlty. i11r(1 tli:~t it is 
tlrrisrtl to tllosc \rho woultl Ii:~rr Ijre~i tllr licirs :rt 1:xw of the 
test:~tor, if 11c 11:ltl (lie11 intrst:rtr; ant1 t l ~ t  I i c w  :ilso no :I& 
r:riirr~rrc~nts \x--erre to I)e I ~ ~ ~ ~ u g l i t  illto Ilotc~lipot. 111itl. 

14. A. Iwi~ig ;I I I I : I I I  of 1:1rgr fo r tu i~(~ ,  :iiitl h:irii~g :~l)out sey- 
c~rity ilrl~llrws i~irtl iliwrs. the c~hildren nf eight I~rothers 
:lnd sistt,rs. : ~ f t r r  r)~mri(lii~:: for liis \rife :llirl m;~lting some 
s111:rl1 tlwises ant1 l~rcl~~csts .  I)equr;~tlied :IS follo\~-s: "Item. 
My will is. after the tlc:~tll of niy wife :tilt1 tlir iiegroes given 
lirr l)r t;xktw out. t h t  ; i l l  the rest. of 111~- nrgrors. etc. (here 
~ i ~ ( ~ ~ i t i o n i n g  the resitlur of his rs tntr) .  1)r sold, ;rnd all the 
k ~ n d s ,  etca.. and out of the pxmwls  rising tllrrefroiii. niy 
will is. tli:~t I girc £100 to nrp brothrrs' and s i s te r '  children, 
to I J P  equally tliridetl :rnroii~st thrni children that :Ire alire. 
I cscq)t  (1ic;rc tlic testator n:nnes fire or six of his ~lel~liews). 
for tliry ;Ire good for nothing." The rrsitlur of his est:ite. 
"if ~ I I P I ' P  lw : I I I ~  O ~ C I ~ ) ~ I I S . "  is left to his 1)rotllrr V~'iincis 
IIrster's clliltlrcii : I f v l t l .  tliirt this w;is not a 1r::;icy of £ 100 
to e;rcli of the gr;riitl(.llildrt~i~ or to e;ic21i stock of the gr;incl- 
( * l i i l ( l ~ ? i ~ ,  11ut t11:lt r:icli ~ r : i ~ i ~ l ( ~ l i i l ~ l  WIS entitled to onlp all 
tvlnnl s1i:rrc. of tlie one su111 of £100. Hcsto '  I . .  Hcsto , .  330. 

37. Coll:ttc~i~:tl 1.1 ideircy~ I.; iiot perniitt~d to i~itroiliice :III intention 
into tlic \rill \T-liic.li. \vitll the :rid of tliat co1l:iteral eridence. 
the \vill (lop. not t ~ ~ p r ( ~ s s .  17)irl. 



I S D E S .  



DEVISF-Contin ued. 
of this will 11e dex-ises :IS follows: "Having understood that 
it is tlie prevailing opinion among n number of people that I 
a111 the 11rol1w heir to the estate of my brother Philemon 
1)ctlieridge. t1ece:rscd. and not I;no\ving tlie law in such cases, 
;111d b e i ~ ~ g  desirous t1i:rt n ~ y  sister-in-la\v. Eliznheth Dethe- 
ridge, shoulcl heir the same: and to prevent disl~utcs that 
might arise conc.erning snid estate. I give and beque:rth to 
111y snid sister-in-law, 13liz:lhetli Detheritlge, witlow of my 
hrotlicr Pl~ilenlon. dtcensed. all my right. title nncl interest 
to that estato. ;md every p ~ r t  thereof; :ml  further. it is my 
\rill and desire that the nlmve rlause should he tlistinrtly un- 
tlerstootl that it is my \rill and desire that my stlit1 sister-in- 
1:1n., Elizabeth netlieridge, should heir that estate. ; ~ n d  erery 
part thereof, rc :~l  and personal, riotwithst:~iiili~~g the l a m  of 
my country 111ig11t o r  I T O I I I ~  malie rile the yroj)sr heir to the 
smue." 111 :I sul)sequent pnrt of tlic <\-ill the tcst:ltor tlius de- 
vises : "a\~id fur t l~ern~ors .  it is 11iy will mid tlc5sil.r t11:lt my 
e s c ~ n t o r  scll. :lt tlir rle:~tl~ of C1i:rrlottc Dcthericlge. ill;\- lot or 
tr:lc3t of l:md whereon she now lives, and whenrrcr to the 
:ullomlt of WiOO in the Imlds of the esecntor. I give and be- 
queath that nrucl~. $fiOO. to I. A. .T.. T. 13. .J.. G. D. .T., J. J .  J., 
C. 7'. .T. ;rnd F. G. .T.. cllililren of niy uncle J .T.. to he eqnally 
tliritltd Iwt\vte~r thrr~l,  giving e:lcli $100: ani1 \vli:lterer llloney 
is then rern:rininy in the hnncls of my escc.ntor, my will and 
desire is that it 1w rq1~11ly di\-Met1 betn-eel1 t h t  children first 
named. 1';ltsy netl~sridge. S:111~ Dalto11. \T'illi;~ili Dalton. 
Elizahctli 1):lltou nrid .T:~ines 1)nlton. g i v i ~ ~ ~  I ' :~tsy nf~th~ridgc? 
o~ie-sixth part": Jfclrr. t l ~ n t  the moiety of the dower of land, 
\vliich hat1 helongetl to the clrce:~srd 11imther. did uot pass un- 
der the 1::ttc.r. l ~ n t  n:rs inc*ludetl : ~ n d  tlrviscrl in the fo r~ner  
of those clansee. 1)ctTtoir r .  Scct Tca. .Xl. 

21. A tcst:~tor. Iurvi11g :I wifs. two sons. ant1 g~';rntlchillrei by one 
of his sons. tlevisetl ;IS follows: ''::(I. I t  is my desire tliat all 
of ~ n y  llroperty. rc ;~ l  ant1 person:rl. t l ~ t  111:ry be left after my 
tlel)ts :trc s:rtisfiecI. I devise to my l ~ i f c  during I~er  natural 
life. 4th. I gire to niy son J .  S. one t1oll:lr. T,tl~. I give to my 
so11 .T. 8,'s cliililrm tlle sum of $600 out of tlit, ;r~lnunl income 
of niy est:~tc for the sul~pnrt and I~enefit of his childrer~. to 
he ~ ) : ~ i t l  :rnnually by 111~- esecutors. (itli. I give to my son 
A. .I. $(i0O :rnnnnlly. 7th. A\t the demise of 111y wife I lend 
uuto lllr son A. .T. t h ~  onr-11alf of 111y re:ll ~ I I I ~  ~)ersoiiaI 
~st:ite.  inrlntling the picre I now reside on. and the: I;~ntls nd- 
joining it. If nly son -1. J .  slloultl clemis~ n-ithont ln\~-ful 
issue. I then give the property to iny SOII .T. P.'s children. to 
l ~ c  I I I ~ I I I : I # P ~  by my s s e c ~ ~ ~ t o r s  in that n-a;\- tlicy ni:ry cleem 
11ropcr 'to tlic Iwl~efit of his children" : TTc37(7 (1 ) .  that the 
;rniinitics cl~nrjicd on tlie life estate of tllr ~vic!ow :ire to be 
p:ritl. tllough thcy es l~aus t  :rll the income of tlic estate :and 
leave the n-itlon- witlrout tlie means of ~nuintenance; ( 2 )  that  
tlic :~nnuity to the c2hildreil of J.  S. 1wi11y "for their support 
:rnrl I~c~icfit." is to be ])aid to tliosc cl~iltlren t11:lt wcrc i l l  ckse 
: ~ t  the dent11 of tlic testator: nnrl tlic :rftcr-lmrn children are  
to he Irt in to tlic I~enrfit of tlie anunity prosprctively fiwm 

'their I ~ i r t l ~ s  : (:;) tliat on tlie death of the widow the annui- 
ties TT-ill ccxse, and A. ,T. will take one moiety of the estate, 



INDEX. 

subject to the ulterior limitation nl)on his dying without 
issue : (4)  t l ~ t  111~ cl~ildren of .J. 8. take the other moiety of 
tile est;ltc 011 the tle;~th of thc widow. I 'o'?cr~?d z.. Jo~zcs ,  633. 

DIVORCE. 
1. Idiocy or lun:~c,y is :III  inhuprr:~l)le in~pedi~ l~ent  to the contrnct- 

i n  i f  r r i g e  ,Jolr~r.so~r 1.. Krnr~rrlc .  170. 

2. A court of c q n i t ~  in this Stnte, undw t l ~ r  l ) o \ v e ~ ~  conferred by 
the act of ;\ss~1111~ly. RCT-. Stat.. (.It. ::!). I I ~ S  a~ i t l~or i ty  to pro- 
nounce :I 11l:lrri:rge 111111 ant1 roitl from the beginning, for 
\rant of ci~pncity in one of the partie\. :lnd to decree :I t l i~orce  
on t1i:it account, tliere having been :I mnrri:~ge tlc facto .  
Ibitl .  

2. Whether a mnrringe where one of the parties is a11 idiot be 
void at  tlic comnlon law, and ~vllether. therefore, it may he 
unnec3cs.;ary to lixrc its nnllity declared hg a judicial sen- 
tence, yet it  seems fit nn(1 conrenient tliat the inwlidity of 
sucli a marringc sliould be directly the subject of judicial 
sentence. Ibid .  

4. An inquisition fillding idiocy or llinacy is open to being re- 
huttetl 1~~7 nn opposing party. Whctlier, in this State. in the 
:thst.nc.r of opposing tcstiniony, it is sufficient p r i m a  fnc'ie evi- 
dence on vllicli to found :I decree of nullity and divorce, 
qriri'i,. In  Enyl:lnd it seenls the ecclcsi:~stical courts 1006 on 
a finding of this fact a s  only n p:~rt of Ihr requisite proof of 
~~nsountlness of mind. :1nd den~nud direct evidence to be 
taken in tlie cause of that fact. Ih id .  

EMANCIPATIOri. See Devise, 4. 

ENTRIES. 
1. An entry of land creates :In equity which. upon the payment 

of the purc~lihse money to the State in due season, entitles 
the party to n grant, and consequently to a conreymce from 
another person who ohtainecl :I prior grant under n junior 
cntry. with knowledge of the first entry. I'lcnzmo?ts 7'. Fore, 
0- n 
.,lL. 

2. I t  is not necessary that tlir first enterer sl~onld 11111 c paid the 
moncy to the St:ltr a t  the time of tlie qecond rntry, prorided 
it be paid within the period limited by Inn. IhitJ. 

EVIDENCE. 
1. Where :r bill w;is filed ngnin<t two :1s joint nt1rniniitr:ltors upon 

a ~na t te r  rrlntir~g to the acts of their intcqtate, and they filed 
n joint answer, :I deposition, talien on a notice qiren to only 
onr of tlie defend:tnts, mld in their nl,sence, c,nnnot bc read in 
the cauqe, unless such n notice had k e n  preriously author- 
ized by n special order of the court. C o r  c. R n ? i t l r c ~ ~ ~ r a t ~ ,  66. 

2. I t  secrni that in c3nses wlicre the pl:~iutiff can entitle himself 
to :I decree ngainrt one defendant alone. sep:lrate from his 
codefendant, notice to tlint dpfendaut mny hc sufficient to 
authorize the reading of the deposition xs to hint Ibirl. 
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3. The tvurt will not decree against the defendant, in oplrosition 
'to :r positive denial in his nns\ver, upon the ~inc'or~.ol~orated 
t ~ ~ s t i n ~ o n y  of :I single ~vitness. .I Get. i f t  1:. lqlo?j. 221. 

1. .Ilk :tl~s\vrr clirectly responsive to tlie bill must I E  rec,eived as  
true i l l  the :~lrsence of testil~loiiy contrndictiiig it. I j r ~ r c y  ?;. 

I , i t t lc jol~,r .  405. 

3. 'I'he tlt,l)ositiou of n tlefencli~i~t :1gai11st \v110111 :I dccretA is prayed. 
i11it1 ~ v h o  is interested in tlic event of the snit, r~riil~ot be rend 
for his codefendnnts. llcll I . .  , l rrs l~o. .  .;!IT. 

6. .I ]~:t~.ty who is intert~sted camot  I I ~  :I n-itncss. tliougll it is 
:~tlmittetl lie is insolvent. Jhirl. 

8. A prclilni11:rry order of court. snggesting that :r defendant 
has no interest il l  the suit. is nl~vnys necessary to authorize, 
tlic rc;ltling of such :I t1el)osition ill I.~eli:~lf of his codefend- 
:111ts. Iliitl. 

See Mortq:~ccs. 

F,XECrTI0SS ASD ESECTTIOS SAI,I<P. 

1. Where one ~)nrchasetl :it :I sxlr under two esecutioiis the 
ec~nit:klrlc intorest of in :I trac.t of land, for one elltire price 
and at one bid, :111cl one of tlie esecutions TWS nt the instance 
of :I mortgagee for his li~ortgngr tleht and nnotl~er execution 
f(tr :I ilel~t iiot i~icluded in the luurtgiige: H(,lti ,  that the pur- 
c l ~ n s ~ r  could not. in equity, cl:~im to have t l ~ c  lcgal title con- 
vcyrtl to 11i11l. :~lthough lie offer~d to pay tlie price bid. be- 
wnse tllc sale by esecution for the ~i~ortg:~gt '  debt by the 
mortg:~gee was void. Denacr r. Prrrlce~.. 40. 

2. 4 ]rurc.l~;tsr : ~ t  :I s l~niff ' s  sale only tr.;rnsf(w the interest of the 
dchtor. \vli;~tevcr it i11:ly 11e. sl~l)jcct to nll eqnit:tlrle a s  well :IS 

legal tlemnncls of other persons. I?ictl~c~'forrl 1.. G l m x ,  121. 

3. Under :I f i .  fa .  c1:tusc :~tt:lcl~ctl to n ?rc~ct l i t io~ii .  tlic sheriff can- 
not sc,ize :my prol~erty nntil lie Iias sold tlic property speci- 
fied in tlie ~.c~trrl i t ioi~i .  Ca~!c~tlccy c. 37~ctfclll .  266. 

4. A III:IIL ~ l ~ o  Irnys ~ x o l ~ e r t y  a t  nn esecution snle b u ~ s  i t  only 
subject to the equitable c l a i l ~ ~ s  then existing on it. Tomlin- 
s o ~ t  I . .  11lncX~h1r1~11, 509. 

5.  Wliere AI h:~il cmtr;rcte(l by cove~xlnt nnder seal to buy x tract 
of 1n11cl in fee from 1:. ill n-liicli 13 llnd only n life estate a t  
the utmost? his wife being elititled to the fee: :lnd wider an  
ext,c.ution (: I~ollgl~t a11 B's interest before he niid his wife 
c~ol~vcyt~tl to A :  IIcltl, thnt -1. n l t l ~ o ~ ~ g l l  lltx Iind given notice 
to C of his c.ontr;lc.t with R. conld not rccaovcr the land froin 
C without 1):lyilig Iiiln. itt lt~iist, tlie vnluc of 13's life cstnte, 
:~ltliougl~ A\ :tfter sucl~ s;tle by execution 1i:ltl piitl I1 a11 he 
11nd c20ntractetl to pay. Ibitl. 

482 
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1. Wlirre there :Ire joint :rcll~~i~iistr:rtors. xlicl one of tl1t.111 1x1s 
p:~iil out n o r e  than tlie :rssets he Iias rec,csivctl. and files ;I 
hill :~g:ii~ist his c o ; ~ t l ~ ~ l i ~ ~ i s t ~ . ; ~ t o r  for intlrl~mity. IIP c;lnuot ob- 
jet$ to the :lllon:~ncc of c~o~lmlissious to tlris c.o:ltli~li~~istr;ltoi. 
for t l ~ c  servicw i11e latter lins rentlercd. tl1ons11 by ~nalcing 
sucli :rllo\v:r~~c~c~ tlwre n-ill I E  no :rssets of t 1 1 ~  (,state re11l:lin- 
i n  to re i1111rs  i i .  Sc1lcw.s I; .  . I s l ~ f o ~ ~ l .  104. 

::. A court of cvlnity IT-ill c.oln]~rl tllr esccntor of : I I ~  insolvc~it. tcst:~- 
tor. wlio is 1)roseiwtiiig :I c1ai111 for nio11ry \vliicli 11:1d been 
hcltl I>$ his test:rtor ns ;I trust fund, to pernlit the ccxtlti q11e 
t ~ . ~ c s f  to rcc,rive tlir money: ;nld the esecutor will not. by so 
cloiqg, ni:rl<c' liinrsclf liable on accoullt of tlint fnnd to the 
denlands of other cretlitors. S i ~ ~ i n ~ o n s  ?;. 1T'lritfthcr, 120. 

4. A crrtlitor cannot, in n I~ill ng:~i~is t  an esevntor for :in account 
in Iiic: orc-11 n:une and for his 0wt1 benefit, nialce nnotlier cred- 
itor :l 11;rrty defendant :nld coiupel him to desist from prose- 
rutinq hi\ suit a t  law against the executor. Jliid. 

.i. Sue11 :I I~ill may be filed by any creditor in I ~ e l ~ l f  of liililself 
nntl (171 ov  tlie w s l  of the creditori :rzainit an  csecutor for 
;rn : l c ~ ~ ~ ~ i t  of :issets : :md :lfter snch :~cco~uit  is tlccreed, :my 
one of the rreclitors, ou pet~tion or on 111otion o11 affidavit, 
111:ry o l~ t :~ in  nn injunction ngxinst all) one or more of the 
creditors : ~ t t e l ~ ~ l , t i r ~ r  to proceed ngw~nst tlw executor a t  h w .  
&\I1 the crctlitors (on sucli n bill) 1ii:ly lw ro~~rpellrd to collie 
iu :n~t l  p~.ovc their clehts I w f o ~ ~  the ~,i.r\tcr, and the assets 
jvill 1)e 1)nitl in :I iourse of Tcqct7 n d r n i n ~ \ t r d t ~ o ~ ~ .  Ihitl 

10. Crwlitors of ,\ rerovcrccl ~ I I ~ I ~ I I I C I I ~ S  : ~ t  I:IW for their debts 
;ig;ri~ist .\'s :~tlliiinistr:~tor. Imt it n n s  foru~tl 1l1:at tlie ndminis- 
trirtor of .\ 1l:ld 110 nssc.ts. . T u d g i ~ l e ~ ~ t ~  \\clrc therefore en- 
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I<SISCT~'l'OI:S A S l t  AiDJIISISTI{~lTORS-~~~~ti,rr~ctl. 
tcred r/~ccr~tln. .lfter\~-nrtls. on n I~ill filed hy the  nes t  of kin 
of Ai ng:rinst his :rdmir~istr;ltor. i t  m-as declnred by the  court 
tha t  cf~iT:iiil i ~ c g r o ~ s  ~rliicli the  administrator lint1 in his pos- 
session :rnd c l ; l i t i~~d  as  his own under n dcrrl :rl>solute 011 its 
f:lce from -1. Irere licltl hy the  said nd111iriistr;rtor only by 
~ - : I J -  of iiiortg;~ge :IS :I seci11'ity for n clcht. niitl t he  adminis- 
trntor wils ( leere~t l  to  tlelirer o rc r  t l ir  snit1 negroes to tlie 
I I P X ~  of kin of .i ul~oii  t l~e i r  p;rylnent of tlie d e l ~ t  :rnd interest, 
:rml tl~cy- \yere. in pnrsu;riicc of such decree. delirered nccord- 
ingly : Hrlrl. on n bill  no^^ fileil by the  sxid creditors against  
t h r  said ; rd l~~ i i~ i s t rn to r  and the  nes t  of Itin, thnt  t he  negroes 
n-rrr subject to t l ~ c  clniiris of t he  creditors. a f ter  deducting 
the  nli~ount clue t o  the  at11ninistr;ltor on the  snid mortgage. 
I,n.s71 2'. fTnirso.. 489. 

11. These negrocs. or the  right of ret1eiiil)tioii. were iiot assets at 
 la^. and tlicrcforc t l ~ c  ?reditors nre not conclurlrd by a judg- 
inent a t  1;r\1-. t h r t  there n-ere rio assets. fro111 non- assert ing 
their  c l a in~s  in equity. Iiiitl. 

12. The plaintiffs hire n right to  nslc ;I decree in such :I case 
against tlw l iest  of kin. although it iuight not 11nr-e been nec- 
essnry to 111;rlcc the111 p u t i e s  to  tlir suit. I71itl. 

13. 111 the  suit  of t l ~ c  liest of kin ngninst the adii~inistrntor,  it 
W ~ I I I . ~  t l ~ c  co11rt should l~ i l r e  tlirected a n  :rccomit of t he  intes- 
t:rteSs tlel~ts l)rfore tlccreeir~g n distrilintion nillong the  nes t  of 
kin. Such is tlic 1ir:rctice in Eiiglnnd. IbirT. 

14. S o r  \rill thc st:itnte of limitations bar the  plnintiffs' claims, 
nltlmugh more t11xi1 sere11 years lind elnpsed hefore t he  bring- 
in; of this snit. liccnuse the 11l:;i;itiffs lind hrouglit suits  
within the  proper t ime ;uitl obtninetl their judgments. to  be 
satisfied nut of any assets t ha t  n ~ i g h t  t l icwafter occur. Ibid. 

13. Where tn-o joint esecutors sold ;a trnct of l :~nd I~elonging t o  
their test:rtor. i l l  1)m'sunuce of the  directions of h is  will, and 
tool; from t l ~ r  1iurc1i;lser a corei!;l~it for  the  purcaliase money, 
: ~ n d  it wr s  stipulated in t he  coreniint t ha t  any debts due  
frorn eitllcr of tlie esecutow to  t he  ]n~rc.llaser sllould be de- 
ducted a s  paynie~its.  ;111tl tlic ~ r h o l e  purchase i i io i le~ was  e s -  
1i;lustrtl l)y t he  debts of one of llie joint executors:  Held ,  
t l ~ t  hdtli t he  esecutow wr re  equ:~lll\- reqmnsible to tlie per- 
son entitlctl mitlrr t l ir  will to tht, ~ ~ r o c c r d s  of the  1;rrid. 
IIa m r r  c, Lc71 I I I Q I ~ ,  .394. 

16. -111 n t l ln i i~ i~t rn tor  i t1  tlii.: S ta te  is oiily- ;~ccountable for tlie 
;rsscts o f  his iiitestntc nliicli were in this Sta te  a t  the  d e t ~ t h  
of the i i i tcsp~te.  IlcIl?~irlc r. Clroatr. (jl0. 

FRAUD. 
A ,  hilrilic n j i i t lpn~ei~t at law. issued n f i .  fa..  which Jrns returned 

l t~~-ierl  on certain property. H e  t h m  issued s e ~ e r n l  succes- 
s i w  r~irdit ioi i i  C . I . J ) O ~ ? ~ C ~ .  which \Tere returned. "Stayed by 
ortler of the  plaintiff." A f i .  f a .  was  then issued to another 
county: and returned, "Sothing to  be found": Held ,  that ,  
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u~lder  these circumstances, A was not entitled to the aid of 
n conrt of equity ngail~st one alleged to hold fraudulently the 
property of the debtor, because it  did. not appear that the 
property rne~itioned in the c e n d i t i o n i  e z p o n a s  mould, upon s 
sale, prore insufficient to discharge the plaintiff's demand. 
C a ~ r a d a y  v. Y u t t a l l ,  265. 

GUARDIAX AND WARD. 
1. I t  is a general rule that  a court of equity will not go beyolid 

the incouie of a ward's est:rte for his maintenance :uld edu- 
cation. L o n g  c. Nol-covz, 354. 

2. But thew is no doubt that the conrt may apply a part of the 
capital for a child's apprentice fee, or otherwise gutting him 
out in life; and that eren for maintenance, as  a matter of 
necessity, the capital ulay he :~pplied where. from the posses- 
sion of property, the infant cannot be entitled to maintenance 
as  a pauper. and, from mental imbecility or \r:lnt of bodily 
health or strength, lie cannot be m:lintained from tlie profits 
of his property nor put out as apprentice and mnintainetl by 
his master. I b i d .  

3. The Court of Equity llas tlie power. tliouqh it may seliloul Oe 
willing to exercise it, to tnke the capital of the ward :\lid ap- 
ply it for mainten:lnce. ritlier future or past. Ibid .  

4. I n  ordinnfy cases tlie court would not relieve :I gnardixn who. 
without its prerions sanction, 11x1 made expenditures for 
the inainten:lnce and education of his ward I)eyo~ld the in- 
come of the estate, though lie niiglit h a ~ e  acted from the 
best motives. Ihid.  

5.  But the court \rill reimburse the m;lrdin~i out of the estate of 
the ward when the cxpenditures were tlr~nxnded by such 
circumrtmlccs, :~niounting indeed to phys.ic:~l necessity. as  
would hare conrpellccl an$ court to authorize them without 
a momcnt's hesitatioii. Ib id .  

6. The fntlier, or his trustee, in the settlenieut of the guardian 
accounts, has no riglit to charge the clrildwn wit11 the amount 

. expended for their education, the father heing of sufficient 
iibiiitZ. " - ... lllillll - :.-'- LC,, :- ll ;Ill(; echca:e tiieiii, T" ".".. -. C-.^""2".. 

P ?  < i , , t c , ,  u .  , V L L U G , ,  

478. 

7. I t  was the duty of t11r fntlicr, if of ability, to ~n;rintain his 
children ; and if not. lie should 1i:lr-e li;~d the s:rnction of tlie 
proper court to ail n~plicntion of tlie children's property to 
that purpose. Ibirl .  

8. Where, nlmn a settlnileilt made by ;I gu:~rdi:nl of a ward with 
n succeeding gunrtlian. the fori1lt.r girrc the latter his bond 
for the I):~l:rnce found due to the \rard. upon t11r latter agree- 
ing to credit t l ~ c  Imnd with cert:~iu notes recrirrd from the 
:~dnliliihtrator of the wnrcl's father, wl~ich wcrc alleged to be 
bad, upon the f o r ~ l ~ e r  guardian's clelireri~rg them u p ;  and 
after the bond \\:IS clue, the latter guardian paid the bond 
over to the ward witlmut liarin:: giren tlic credit. and the 
ward collected the wliole anlou~it by suit at law: H e l d ,  that 
the former guardian was entitled, upon showing that these 
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GUARDIAS .\ST) TT~AiI:D-C'oi~t i~~~~crl .  

notes w e r ~  n-ortliless, to rrlief against t he  lat ter  gunrdian 
to the  :rn10111it of these notes. and to tlic same r e ! i~ (~ ly  against  
:rn :rssignw to whom t l i ~  Imrltl hail hem :~ssignctl a f ter  it was  
due. ilotwit1ist:inding t h r  f o r n l ~ r  gunrdian 1i:rd not tendered 
the  notes for sc3wrnl J-errs 11or nntil : r f t ~ r  suit  TI-;IS Ilrouglit 
:rpninst him. D i v k c  I . .  R i c k s .  .35. 

9. TT:lirn, 11pn11 tlicl petition of t l i ~  sureties of :I gunrtl i :~n under 
tlie act  of . l ~ s ~ n l l ~ l y .  ncn- wre t i e s  : ~ r ?  orilcred to be given, 
t l ~ e  01)lig:rtion of tlici I~olitl given by the ne\v suroties estends 
the  c i l t i ~ ~  gn;r rd i :~ns l~i l~ .  retrospective a s  v-ell :IS prospective. 
Surli ;I Imnd is a t  least ;III :~ildition;il and c u n ~ u l : ~ t i r e  security 
for  t l ir  ~v:irtl. Bc71 1.. ./n.spcr. .XT. 

10. TTlien tlic gmrtl inn of ;I wnrd who lia(1 resigned rnme t o  n set- 
tlenient with n sucreet1ili.e ,rruartli:ln and, to secure tlie bal- 
;rncc. fount1 due  to the  n-aril. executeri a deed of t ru s t  of a 
s l : ~ v ~ ,  nntl n f t e ~ ~ ~ v : ~ r d s  (lied heque:~tl~ing this slave to t h e  
\v;r~,tl. ;rntl Ie;ivil!c s i ~ f i ( . i ~ n t  o thrr  proprrty to diwhirrge his 
t l ~ l ~ t s  : Flclrl, tllnt tlii?: s l :~ve  l~elonged in equity to  tlie ward ,  
;rntl tllnt tlw sut.(wdillp cii ;~rdiali  11ad no right. \~-itliout neces- 
sity. to c:riise t he  sl;ir-tx to  I J ?  sold under t h e  deed of t rus t ,  
nntl ill iloilir so. :rnd 1)et~onring liilnself the piirclinser. :rlthongh 
hii f;lr-r ;i full and f;iir price. he acted 11-itliout t h a t  hoizu 
fir1r.s IT-liicli ~ ~ . o i i I d  t~nt i t lc  him in a court of eqiiity to hold 
rile 1)rollerty ngninst his n-nrci. 7,oi .c 1 . .  Len,  627. 

r nxmxr )  ASI, TTIFI;. 

1. If  ;I I~oritl. 11otc or bill Ile e i rcn  to  the  x~ i f e ,  o r  t o  tlie liuslmnil 
:ir~il 11-if?. i luri~r= rovert1u.e. tlie legal title res ts  in t he  hus- 
l1;111(1. nn his ; ~ s s e ~ i t .  :111d lie may sue alone or elect to join 
l ~ i s  w i f ~ .  l , ittlc I . .  I l f r ~ . s k .  I S .  

2. So, if :r s1:lve hi. convc3~-etl to n n-ifr (luring corerture.  t he  legal 
title T-tssts in thc, 11u.'l);111tl. if lie nssents t o  the  conreynnce. 
: ~ n d  ~mssc~ssion of tlir sl;rve for  n Ierigth of time is e~- idence  
of such ;rssclit. Iiiit7. 

:i. Tlir s tn tu t r  of tlistrihutions does not apply t o  tlie estntes of 
f('71lr.s col.ciY (lying intestnte. Tlir  Iiuslx~ncl is entitled to ad-  
minister for his own Ilenefit: arid if o t l ~ r r  Ilerson slin11 
xtln~inister. suclt :~tlniinistr:rtol. is consiilereil in equity. with 
respect to  t l ~ e  reqiilue after paying the  del~ts .  a s  n trustee fo r  
t he  surviving l~usl,nnd or his representatire. IIopl1in.9 v. 
Evl;i~i~7qe, 24. 

4. TT7icrr there is ;I leg:~cg of slnres to A for life. and af ter  her  
clenth to  R and two others. and the  hushand of E dies in t h e  
lifetinle of the t en i~n t  for life. the  share  of B on the  death of 
t l ~ r  tenant for life will go to  her in her ow11 right. mid not  
to the  ndniinistrntor of her liushnnd. TT'lr i t ch  rci.st r. H a r k e ~ ,  
2%. 

5 .  The slnres of a fenl;~le \r;rrd will go to t h r  rcpresmtnt i res  of 
her liiishn~ld. though lie married while the  s lares  were hired 
out by the  gnnr i l i n~~ .  and died during tlie term for  which 
tliey were hired. Rtcp71~1i.s 2'. Doul:. 348. 

4% 
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HUSBASI) ASD TT1"1S--f'o11t1111ictl. 
6. Where such sl;~vrs : ~ r c  held in conmion with other<, to whom 

the same 1)erson is gu;lrtli:~n. and after the m:~rri:iye, by 
:rgreen~ent I)t.t~vecn the 11usl);md :~ntl gu:lrdinn. the s1:rves :Ire 
agai11 hiretl out ;uid t l ~ c ~  Iinsl~n~lcl hcc30mes tlic hirer of one 
:md gives his note for the I ~ i r t ~  to the gunrdili;ul. this does not 
,rffect the right of tlic husl~:~ntl o r  hi.; reprcbentnti\es. Ibitl .  

7. TThere :I 1iusl)nnd pennits his wife to h:tve and in:\l,c grofit of 
certnin :rrticles of his 11ropc1Tj. either for her onn  m e  or in 
coniider:~t~on of hcr \ul)l)lping the fn111ily with pnrticulnr 
kinds of neccss:rries. or \\here he n~:llres to lirr a yearly ' 
allo~vn~icr for Ireepinq his lion~e. tlic profits in the one case 
and the savings in thc other will. in equity. he considered as  
the wife's own sep;~r:~tc> rst:~te. although :it law they I~elong 
to the husband. Rcc  I..  T ncno. 552. 

8. Courts of equity in modern tin~cs h:rw held that n wife can- 
not :lcquire se l~ :~~ .n te  property from her husband 111 her sav- 
ings. except by :I clear irrevocable gift. either to sonic person 
a s  n trustee or 1)j son1e vlcnr :lnd tliitinct nrt of his by which 
he divests hi~nself of tllc pro1)erty. Wlwrr the llushand 
aclrnon-ledger that the ~ : I I  ings wrre the wpnr:~te prope~'ty of 
tlie wife. \vliere they Irtpt \t 'y:~r;~tr :~ct.o~nlts a t  the stores, 
where honds for money lo:~netl were t ,~hen in her nxme in 
the presence and ~vi th  the consent of the husbnnd. and where 
he had borrowed money from her himself-these facts satisfy 

' 

the rcqnircnient\ of thc modern decisions, nnd prove that 
she W;I\ cntitlrtl to the money :IS her \ep;~rntr estntc. 17)1(1. 

9. A 11ush:rnd has no right to dispoie hy will of :I remainder in a 
slnre belonging to his wife after the expiration of a life 
estate. lIclPirle v.*Choaic, 610. 

INJUNCTIOSS. 
I .  Where : ~ n  injunction h ; ~ s  I)een qmnted, and the defend;rnt puts 

in an answer which is : ~ l ) p ; ~ r e ~ ~ t l y  tleficient 111 franlrnecs, c:111- 
dor or precision, or i.; ilhiwrp, the injnnction ~vill  he con- 
tinued till the henrinq. 1,ittlr 1'. Jlurslr. 18. 

3. The proprr c.om'se in such ;I cSnse is to continue till thc 1lca1'inq 
the injn~~c+ion $1.: to snc.11 part :in11 dissolve it as to the residue 
if. nct.o~~lin:: to the :111sn-cr. it ought to br so clis~olrrd. Ibitl. 

4. A hill to cnjoin n defn~d:tiit frmn prnyiug jnd::inent mld t:tB- 
ing out execution nlmn a n  injunction bond after tlie injunction 
has heen tlissolrcd is ;I proceeding entirely unlcno~vn in equity 
practice arid cannot 11e \upported on any principle. lr('XC?j- 
wolds c. Ilni~.shn?c, 195. 

5. Objections to the hontl, if there he :my, must I)e urgetl when 
the defend:~nt Illores for execution to issue. Ihirl. 

6. When suc21i n n i o t i o ~ ~  is 111:1cle. and it is ohjected that t l ~ e  bond 
Ilns hren altered i ~ r  :I materinl ptrrt by the defend;~nt's agent 
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or t l ~ t  tllere is :tny other sul~stnnti:rl reason why execution 
s l~ould  not issuo, tlic court 111:1y, in its tliscretion, continue 
the  nlotioti for the  p u r l ~ o w  of s ;~ t i s fy ing itself as to the  fncts. 
Jbid. 

7. Tlir court 11i:~y : ~ w e r t ; ~ i l i  t l ~ t w  f:~c:ts either 11y nffid:~rit or upon 
:III  issut~ to Ile tried 11y ;I jury or by : I I ~  nctioli a t  Inw u ~ o n  
the  tlo~itl to Ire orilerecl 11y them. J71irl. 

10. 011  the 11e;rring of nn injlnlction I~il l .  wlieli n re;~son:~ble tlonbt 
? l i s t s  in the mind of t he  conrt wl~r t l ie r  the  equity of the  
lrill is  sufficiently negatived by the  answer, t l ~ e  court  will not 
clissolre tlie i n junc t io~~ .  .Jcc~itc~s 1.. J,VIII~!J. 278. 

11. I n  s11c.11 c,ases n~uc l i   nus st clepcnd 11lio11 the  sound discretion of 
the conrt  to ~ v l i o ~ n  the  question of dissolution is preferred. 
Jl1ic7. 

12. A n  ii111cn~1111el1t to  all injunctir~ii llill. nfter it is s ~ r o r l i  to. can- 
uot :rffei:t n l i  i n j u n ~ t i o n  \vliich is ortlerecl to  issue 'lll?o~i the  
7) i I l  u s  rci~rc~ritlctl, :rr~tl nfter it I m  Ilerli :imended nnd resworn 
to. La thu~) !  r. Tris~cctll. 29-1. 

LEGAC'II-S. 
1. The  ;lssent of :ti1 executor to  :I 1rg;lcy to l i i~~ i s t l f  I I I ~ J -  be i m  

plied from his co~ltluct. s l i o ~ ~ i n g  tha t  l i t  Iield the  1rrol)erty in 
his own riglit and not in his cnpncity as esriwtor.  Flctri'ice r.  
IL-?L.f l / / .  34. 
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3. Where :I testz~tor l~rquentlied c:ert:lin negroes to A until his 
d:~ughter 11 attained the age of tn-enty-one p a r s ,  and J I  
n~nrried before sl~t, nttnincvl that age. I ~ u t  in the meantime 
the executor 1i:d :~ssentetl to tlie Irg:lc.y: Ilcltl.  that the legnl 
est:rte in rein;~intler in these Ilegrocs WTIS restcd in $1, ant1 
by cmscquenre in 11t.r Iiusl~ml(l. :rntl that after t l ~ e  dr;1t11 of 
A 1  tliis legal estate migl~t 11c leritvl on and sold under an thse- 
cution :rgainst the Ilusl):u~tl. Ibitl. 

4. A testator hequcvttlied to .\ ;IS followh : "I give to .\ $2.700 ant1 
1lot~-$',.C,7(i of t l ~ e  1no11ey :md notes embracwl in this i te~n 
1~1re been paitl to Ilin-l~:rlanc~ due, $M, to IIP paid to tlie 
sxid A ; ~ t  lily dentll": fIclr7, that A \I-ns entitled to tlie $84. 
that I~ein:. the 5nnl fin:~lly : ~ n d  esl)licitly direc.trd to be pnitl 
to liiln. I.'rec~l~crrr 1 . .  Iirtir/ltt, 72. 

5. A testator l~cqurntlied to 13. his tl:rugl~ter. ;I girl n:lnled 
Fran lq ;  a t  tlir time of n~nliin:: the will Fr:lnlg hncl all 
infant child. The cl111d does not not pass untler this bequest. 
and no eridence c;ln IIP  recaeired, c ~ t r i n s i c  of the will, t h t  
Fmnhy had been preriou4y put in poss~ssion of the dnugli- 
ter, :uud that the c.l~il(l l1:rtl been Imrn after i l ~ e  11;ril been so 
put in t l i ~  (1nughtt~'i possession. If that fact 1i;1d I)em so 
stated in tlie will, the con\truction would I i a ~  t' hem different. 
Ibitl.  

6. A testator directs t h t  tn  o neqom I)e sold ''anel the proceed5 
equally d i ~  ided lletween niy leqal heirs" : Hclrl, that in this 
rase the word heirs nleirns those elltitled to the distribution 
of personal estate. and therefore includes the widow of the 
testator, anel also the c21~ildren of :I dnughter I\ lio hnd d i d  iu 
the lifetime of the test;ltor. If the hcqurst had been to the 
"heirs" simply, they \vould hare taken in the proportion pre- 
scribed by the it:~tute of r1istril)utions; hut ;IS the tcst:~tor 
directs tlie propert) "to be equally clirided" :~niong them, the 
diri.;ion nln5t be pot. crcpitcl, the children of the deccased 
daughter taking each an equal share with the children of 
the trst;~tor. Ihttl. 

7. A testziiol i w ~ l i ~ r ; t i i ~ ~ r l  ' t ~  tt,l:oi~n : "It is iny -,.;ill nnd des:rc 
tlint a11 lily ~)c.risl~nl)le l ) ~ ' o p c r t ~  he sold :it rny dc:ltll and the 
11roreeds thereof 1 l o ~ t l  to Eliz:~l)etll S., 11. R., 14:. I<.. J .  I?. 
and gr:lnclson A. 1'1'. to Ile equally d ~ r i d e d  :~mongst thenl, 
and : ~ t  t l r :~ t l~  I gire tlw l~roc~eeds of 111;r- perishnl)le property 
to the chiI(1ren of the s:~i(l I~:iiz:~l)t~tli S.. 11. 13.. ('. I<.. .J. F. 
and .I. IT.. to them, their I~eim ant1 :~ssiqns torerer." Eliza- 
hetli died iu t l ~ e  lifetime of the test:~tor, leaving children : 
IIeld, t11.1t the testator ~ncant  a l ~ f e  cst:~te to Elizabeth in 
one unrliride(1 sl~nre. :~ntl ;tt her tleath n liniit.~tion of that 
s11:n.e to her tliildren. ; ~ n d  the life estate hzrring been re- 
n~orecl by her clr;~tli, the limit,~tion to her children took effect. 
fbitl.  

8. Wlierc there is :r l)ecuni:~ry l e q c y  to one for life. remainder 
to another, the executor can only pay to the leg:~tee for lifr 
the interest on the sun1 I,equenthed. Ib ir l .  
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9. Bu t  \\-lrc>re there a r e  l ~ a ~ f i c u l a r  bequests of c11:rttels for life. 
thr. lepntce is entitled to t h ~  possession of t 1 1 ~  c.li:rttels them- 
sel~'es ul?on riving :rn inventory for  the  benefit of those ulti- 
n ~ t c l y  entitled. 171i(T. 

10. A by his 1;rst ~v i l l  g;rvr to cni.11 of his children. to  x i t .  I-Ietty, 
1,ouisn. Le~-ili, Wil1i:lrn. 1~:lizabeth. Sus:lnnxIi. JIoscs and Cal- 
I - i l l ,  cer t :~ in  neg~'ors n11c1 other ~ e r s o n a l  propertr .  m-hich he 
11ird ~ ~ ~ ' r v i o u s l y  cwnrryctl to t l iwi  rey~ectively 1 ) ~  tlwd. 12011- 

 is;^. lwi~lc  I I I ; L I T ~ P I ~ .  t he  11rn11wty so riven to Iiw 11:rd. heforr the 
tc>st:rtor's t1e;rtlr. Iwrn soltl 1,)- execution for tlic debti: of her 
Iiusl~n~itl. IIcttg (lied in the  lifetime of tlic testator. 1e:lring 
S P T ~ I I  c.lriltlreu. 111 :rnotl~er c h w e  of tlie \\-ill tlrr testator 
tlevises 11s fo l lons :  "JIy IT-ill and tlrsirc is. ~ I IOSP  \\-I10 have 
recrirrtl :I ~ ) : i r t  of my estate' n-ill :rcvornlt to t l ~ r  bnl:r~ict~ of my 
cl~il(lreri for 11-11nt they Irnre received: then it is nly v i l l  and 
t1csil.e t11:rt all tlw 1,nl;rnce of my pro]-~erty not giren ;l\~-ily 
shall b r  rqual l r  tlivitled nniong the 11cir.v of H<'tt!l. Louisa. 
Levin. Willi:r111. .I.:liz:~hetli. Susn~l~lnl i .  31ose. ;rllcl i lalr in.  to 
tlirm :rnd their  heirs forever." Tlle hushand of IIetty held 
tile l)~'ol~err;- giren to  his ~ v i f e  in her lifetime ns his o x n " :  
Tfrz7ri l,y tlir Court (1). t h a t  Louis:r urnst account in the  
clivision directed lry the  Inst clause for the  property ntlvnnced 
to  Irer l)y tlir testator nnd wld  for 11t.r I~nsbn~ld ' s  c1el)t.:: 12) 
tll;rt IIetty's "lr,eirs" or c l ~ i l d ~ w ?  ~ l iu s t .  in such t l iv is io~~.  ac- 
c w u ~ ~ t  for the l~roper ty  recejvrcl l q -  their  niotl~cr in lier life- 
tinic. nl1~1 t11:rt t he  o,tlier chilclrell ~ i l i ~ s t  likewise ~.es]~ec.tirelg 
nc.connt to Hettr-'s children f o r  \vh;\t they rcccivtttl : ( 3 )  tha t  
IIetty's c.11ilelre11 :Ire e~~t i t l t l t l  to  c,lai~ii only ns :l cltrss :11l(l not 
11o. rvp i tn .  :lntl therefore tnlie a ~ i i o ~ l z  t l i~ l l i  Init one child's 
s1i;rrt). S j ~ i r c ! ~  I , .  , i ' / ~ iw i~ .  100. 

11. .1 slave, acquirctl by a testator nf t r r  t he  execution of Iris will 
ant1 given ljy hill1 to one of lris children ~xlrol .  p:ruses 1111- 

clrr ;r  gt.ner;ll residnnry c1:ruse. Dmric, 1.. Iiiilq. 20:1. 

12. The p:lrol gift ~ v n s  void. niitl :I I~cc~nrs t  of "tlie resirlue" passes 
a11 the  personal &ate of t l ~ r  tcst:ltor n t  t he  tinie of his 
ile:rtl~. not o th r r~v i sc  slm,ifically tlisposcd of by the  n-ill. 
I7)id. 

13. A tlevisrd ;is fo l lov~s:  "I lend t o  my daughter F. J. one negro 
girl n:metl 3Inrg. her life. and nfter lier drnth  to  be equxllr 
tlivitletl nnroug t h r  heirs of lrer lrodg forerer":  Held ,  t h a t  
these ~vords .  if applied to real estate. would l inre crented a n  
estnte tail ;rt cv111111on Inn-. and tha t  where words in n  ill 
~voiiltl c.reatr an  estate tail in 1;ind nt  c . o ~ i i ~ l ~ o i ~  IRW they cnrry 
the  nhsoli~tr  est:ltr in n lrequest of chxttrls. B1-cct7lcli 1.. 
Joncs. 24.7. 

14. A bequest of n "negro n-onian and nll lier cl~ildreu" does not 
include tlic gr:rndcl~ildren of t he  mmi:rn born in the  lifetime 
of the  test:ltrix. I b i d .  

1.5. A residuary clnuse in n n-ill of "A11 the  balance o f  my estate, 
t ha t  is  not given. to  h r  sold? and tlie money arising from 
t h e  sale I give t o  A. B.." etc., does not include the  specie and  
bank notes in possession of t he  testator a t  t he  tinie of his 
death. Ib id .  
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;rssent to the gift in remainder. But there is no doubt that 
the assent to the foriner may be so qualified as  not to extend 
to the latter. Roho.tson c. Hortldrr, 341. 

24. JYhere slareq are  directed by a testator to be left with his 
\rife until out of the profits a certain debt is pnid. :r11c1 then 
to go to his children, and the executor permits the wife to 
liold the negroes, but does not assent to the Icg;rc.y, lie ie 
responsible to the children, in default of tlie wife, for the 
hire and profits of such slaves b?tween the prriod when the 
debt \\as ~)nid off arid the time of the delirery ofbthe slaves 
to the childre~i. I h i d .  

25. Where ir testator bequeathed certain negroes to be hired out 
duriug the life of A and tlieir wages pxid to liinl a t  the dis- 
cretion of his executors, and after A's decease the negrocs 
were to be the property of A's daughter R, who was also to 
be entitled to any unespended hn1;mce of the hires: l ie ld .  
that  one to whom both A and tlie husband of R liad for a 
rnluable consideration assigned :ill their interest in the said 
legacy was entitled to d e m a ~ ~ d  froni the executor3 tlie posses- 
sion of the slaves and nrliaterer might remain unxppro- 
printed of their hires. Roberts 2'. @ern, 34G. 

26. Where n testator devised all his estate, real and p~rsonal.  to 
certain persons; chargeable with payment of :I number of 
pecuniary legacies, and, owing to their being aliens, they 
were incapable of holding the real estate, but this was de- 
creed to belong to other devisees, in the devise to whom both 
the real iulil personal estate were still charged with the pay- 
ment of the legacies: EIeltl (DANIEL, J., dissentientc),  that 
tlie real and personal estate constituted a mixed fund, out 
of wllicil the legacies, e x c q ~ t  thuse tu aliens, mu-t be pnid 
~ t ' o  rata. Alt7&s v. R r o ? ~ ,  428. 

27. Held furtho' ,  that the pecuniary legacies to the aliens could 
not be charged a t  a11 upon the real estate, but must be paid 
esclusirely out of the personal. Ibid. 

28. A testator devised thus:  "I leare all my property to remain 
in the liiuids of my wife for the use of the family until my 
two sons. E. D. J. and A. D. J., become of age, or she niar- 
ries; and in either crent. the property or money are to be 
equally diritled." And the11 in another clause he says: "I 
learr my son A. I). .T. the amount that E. D. J. expends in 
Philadelphia, more than an equal division would s n ~ .  on ac- 
count of the co~npletion of h is  medical education." E. D. J. 
n a s  then a t  a niedical college in Philadel~~liia, m ~ d  had been 
supplied hy his father with $700 to corer tlie exljenses of 
that sewion of the college: Held,  that the legacy to A. D. J. 
in this 1:rst cl;ruse applied only to the $500 adr:niced in the 
father's lifetime to E. D. J., and not to any fl~rtlier sums 
that rnigl~t br necessary or were expended by E. D. J. in 
completing his medical education. Jones v. TVillian~s, 531. 

29. A testator ga\e  to A "l,lJO, which is in n bond for the store," 
and to E "$1.150, which is in a hontl of hi111 and A," The 
testator. a t  tlie time of malring his will, had a bond of A and 
R, nlio were ~ a r t n e r s ,  for $2,300 princilx11, and on this bond 
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LEGAC1E8-Corrtii1 ~tctl. 
interest lincl nccruetl Imtli heforc nnd af ter  tlie tlntc of t he  
will. and hrfore tlre testator's clc:~tli : Hrlt7. tlint this interest 
(lid not go to these legatees, hnt fell into tlic yellern1 residue. 
The  17011(1 itself 1 ~ 1 s  not given. Imt O I I ~ J -  (.ert:lili s l~n i s  in t he  
hontl. Stltlt: 1 . .  J i i so , .  3 8 .  

30. T h e  testntor nlso gave to his wifr  ";I negro n-o1ii:11i named 
T'iolrt. :11ic1 if snicl ncrro ~vom:111 s l~onld  l i n ~ e  :illy increase, 
ant1 n1y \x-ife thinks 11im17cr to II:IT-P her snld. slit is to linre 
tlic i n t e r ~ ~ t  of ilie nioircy t l ~ e  snid n e r o  hrinps, to apply to  
~ v l i n t e ~ e r  n v  slip sccs proper till her dc;lth" : to  e:1c11 of t ~ o  
dauslitcrs 11e :11so c i r r s  n nes~ 'o  girl. 11:liiietl. etc.. "nnd her  
increase." -111 tliesr frmnlc slnrcs 11:1il incrense, some born 
before the  tklte of tlii. \\-ill 11n(1 hoiile I~i.twi.eu tllat (lay and 

' t h e  dent11 of tlic test:itor : Ilclrl. tlint th is  incrense did not 
go to tlie reslwciire iionres of t he  motliers. lmt went into the  
general resii luun~. Ibirl. 

31. I n  some c :~ses  t he  ntlclition of the  word "fnturc." or other like 
n-ortls of refer0nc.c. \\.ill incluce tlie court to  cspouiid t he  
n-oril "iticrens~" to inilntle chililren lwrn nfter tlir esec~i t ion  
of tlie will. n u t  t l ~ e  n-ord "incrensc." nnesplninecl by a n r  
r e f r r r~ i cc  nllic.11 uiay este~icl its hterpret: i t ion,  applies only 
to  chililrc~u lmrn nfter tlic testator's tlc~nth. J71itl. 

32. By n codicil to  l ~ i s  will t he  testator declnred: "As I 1i:lre sold 
t l ~ e  t rac t  of lnlitl \v!ricl~ T willed in the  heirs of my son John, 
I now ~v i l l  tll;it t he  heirs of hi111 !lax-e $700 e11c11": IIcld.. 
thnt  this 1ec:li.y to  tlir eliildren of .John did riot esc:lude them 
from n slinre nf the  residuary estate, n-liicl~ ~ v n s  directed hy 
his orir_.i~inl will "to be tlividetl nmong his heirs :is the  law 
directs." 171irl. 

33. Where a tcst;rtor g;lr.e to different lcgntees certniil negroes by 
name. nntl then n v r  to another legatee "nll tlie halnnce of 
lny ~icgrocs n-liich T : I I ~  possess~d of":  Jlr ld.  t11;lt this !:?st 
was  a slwcific 1ee:lc.y of slar-ts. as  mucli so :IS if enell s l awl ind  
been namccl. :rnd tlint the  other legncies must nbnte rntnhly 
wit11 this for  tlic pnynlent of dclds in c8:rse of a tleficiency of 
jieneral assets. I.,'z'o'itt 7.. T.oilc. 518. 

34. A bequest to  A of "five Iiend of horsw. one yolte of osrn. three 
pens of hops. fire cows nnd e111ve~. :1nd f i ~ e  sets of fnrnii iq 
tools." is renilerctl specific 1,s the  nclclition to e:1c11 ~1:1ss of 
t h e  tlesiynatioil "Iler c.l~oic,c." Jbid. 

35. So n hequest of "one cn~,ri ;~i .c" :1m1 "one set of l~lnckslliith's 
tools" is  slwcific wlie~i it is shown that  the  testator l m l  hut  
oiic c;irrin,ne and nil? sot cnf I~lnclrsillitll's tools. When u ~ o n  
tllc face of the  will i t  :llIpe:nrs t l ~ t  tlie t c s t : ~ t ~ r  nienllt to clis- 
post of s o m e i l i i ~ i  ill ki~it l .  in tlie application of i he  bequest 
to  i ts  sn1)ject-mnttcr it 111:1$ be slio~v11 tlint lie lincl hut one of 
tlint kind. Jbid. 

36. A leg;lcy to t he  test:ltor's \I-irlon- of “one yenr'.: provisions" is 
not n specific I n ~ t  a pt'ncr;rl 1cg:lcy. Jbitl. 

Pee TAiniit:itions and JAapse of Tinie : FIusbniid and K i f e ;  Devises. 
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LESSOR A S D  LI~~SSEE. 
1. In every ]case of 1:lnd the lessor is so far  bountl. l ~ y  implica- 

tion, for the title and enjoyment by .the lessrc that his right 
to the ~>erit is del)endcnt thereon ; n~id if tlic tenant be ericted 
from the tlrn~isetl ~treinises. the rent is thereby suspended. 
I'ostoll C. .IOrr?.s, :WJ. 

2. So. if the Iwsor Itc ericted of :I 11;rrt of the land clen~ised. by n 
str:rnger on n title p:~r:u~nou~it. it o1)er:ltes as  :I susprnsion of 
tlie rent 1)1% talito, and the rcrit is npportionetl and payable 
only 111 reslwct of the resitlue. Iliid. 

3. The rule is the smle whcrc the lessor hin~self is ericted be- 
fore tlie term is to begiu. ;~nrl tlie lessee is kept out hy supe- 
rior title so tlint he cmlnot enter under t l ~ e  :~gree~nent for a . 
lease. I h i t l .  

4. This tlefei~w may I)c 111:~ilr a t  Iaw when the action is brought 
for rrnt rrserretl by t 1 1 ~  lease; hut \\-lien tlic lessee cnnnot 
nxlke liis clefenqe tit 1:1\r. as  where lie has give11 ;I bond or 
intlrpend~nt coreliant for the amount of the rent, a court of 
equity will reliere lii111. Jliid. 

LIJIITATIOSS B Y  DEED. 
1. A, by deed. conreyed :]I1 his property to :I trustee, and after 

prescribing certain trusts to be executed, directs tha t  after 
his (lent11 the trustee s l ~ i ~ l l  conrey all tlint might remain of 
said property "in equal proportiou to niy wife, S. B., and 
such cliiltl or children ns 1nny be liring nt the denth of" the 
s:litl I);lrg;~inor. A 11;ltl : ~ t  tliat time one child, ~rliich soon 
after died, and nt liis tlc:~th h left 11is widow. but no child 
surriring: Held,  tlixt on tlie death of A, his \ri~low was en- 
titled to all the l>rolterty renr;~iui~~g.  B l o ~ r ~ r t  !'. Ijlorri/t, 192. 

2. A liniitntion of sl:lrcs 11g tleetl. after ;I life estate reserved to 
tlle 11i:ll;er of tlie dretl, \\-:IS. Ilefore tlie act of 18'33 (I ter .  St., 
c11. :3i, sec. '221, roid. k'oscrle ?:. I~'oscrte, 321. 

LIXITATIOS ASD TAPSE 01.' TIJIE. 
1. 111 the c:lsr of nn eslwess direct trust. confessedly open and 

i111~x~~utc t1 .  I IO length of time will operate a s  :r hxr to a de- 
mand by the cestcti qrrc t~,rr.st ngninst the trustee. S. c. Mc- 
G O I ~ C I I .  9. 

2. n l:rlw of thirty-four yearq from tlic time n Iqxcy be- 
r ime  due and tlie pnrtieq entitled had capacity to sue. and 
of thirty years from the death of the executor, who Xrns am- 
ply able to di.;cli:llq? the legacy, \\-liich was sinnll, and lived 
in the im~netli:lte neiqhborhood of the legatee. \i7ho was poor, 
the Court 71cld th:lt these circu~nstnnces were sufficient proof 
to tllem tlint the 1eg:lcy lincl been satisfied. Slrenl-ill c. Entoll, 
252. 

See Executors ant1 Aclministrators. 

LUNATICS 
1. Where nrmi tlie petition of the guardian of n l~unatic, under 

the act of Bsseiubly. Rer. St.. ch. 57. sec. 3. n court of equity 
directs :I sale of the lunatic's property, no creditor of the 
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2. Snc.11 n rlccwe is s i~ l~s ta~i t i : r l ly  :I clecree i i i  IY'III,. ;1n11 subjects 
~ I I P  prnlrert)- t o  the  control of t he  court. w l ~ o  will enjoin all 
c.rtvli101.s fro111 i i~tei ' fcri~ig wit11 it. except under the  direction 
:rntl \\-it11 the  s:~~riTioll of the  court. IDir7. 

2. Wllcrc artic.lt~u \\-ri.e ci~tc~rrt l  into bi3fore iri:irriage. 1)y \rhicll it 
\r:rs stil~nl;itctl t k r t  n-lien the 111;11~i;ige took place tlle lands 
and Iicgrotv tlwrcin ~irt~ntionetl s l ~ o ~ ~ l t l  Iw conveytvl to  :r t rns- 
tee 11n111(~(1 in w i d  ilrtii'les. thnt  tlwy 111igllt he ilssured to t he  
wife 11n1'iw 1lr.r ~ ~ a t ~ ~ r x l  life, mu1 from nnd nfter her tlecense 

' to  tlltx 11sc ;rntl I~elloof of t he  heirs of the %rid wife and hus- 
hand. :lnd in dtJf:1ult of s l ~ c h  i sme  the11 to t h e  use and hehoof 
of tl1c1 said wife, her heirs and :rssipns forever. it wns de- 
creed. on tlrr bill of t 1 1 ~  snicl t ~ , ~ s t ~ c .  :ifter t he  innrringe. and 
nsniiist tllc esl-trr~setl \ r i s l~ r s  of tl1r3 snit1 llusbnl~d ant1 wife in 
their  ;rns\\-er. tlint the  I ~ u s l x ~ ~ i t l  ~ I I I ~  Jvife sIiou1~1 execute COII- 
vtyrnces 11)- \~llic.Ii tllere sl~oliltl 11e wcnrf~tl to tlic wife a n  
estate (hiring licr life. free fro111 t l l ~  clchts of the husband 
:~ilil. (111ring the  mve l t l~ rc .  P S P I I I ~ I ~  f ~ , n l i ~  his po\rer. \vith a 
li~lritntion to  sncli c l~i l i l re l~  ;a!: n ~ i g l ~ t  lie horn af ter  nlarriage. 
cqu:~lly to  11c tliriiletl l)etn.eei~ them. ;ind in cnsc of t he  death  
of :lily of the111 u n d ~ r  :lye or. if feni:lleq. ~ii lm:~rried and un- 
tler :rgc. \\-it11 l i n i i t n t i o~~s  over to t l ~ c  m r ~ - i v o r s  :11ii1 s11rriror. 
:lnd nit11 :ul ulti11r:nte l i~~r i tn t inu  over to t he  wife. in case 
t l w c  should 11e no ancli issue of t h e  ~ i lnn inge  or none l i r ing  
nt  licr dwt l i .  Ih i t l .  

JIORTCAIGIC. 
1. To t11i.11 :III  :rl~solutc tlcetl i ~ l t o  ;I ~nortg;igc the price must he 

crossly il~ilde~lii:ite. 1',11t 1\-11ere t l ~ c  cliffererice between the  
price g i w n  :rnd thc wine of t 1 1 ~  property :IS estimnted by 

49.; 
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witnesses is only s~l~cli a'i may often arise in actual sales. a 
court of equity will not bc authorized to declare a deed. ab- 
solute on its face, to I.jc'nnly n mortgage or security for 
inorley :~drancccl. XcLnwiti 1 . .  Il'~Y{llit, 94. 

2. The court c:mnot rlccl:~re :I tleccl. absolute on its face. to be a 
mortgage, simply on thc tcstimtmy of a witness t l ~ n t  :I pre- 
vious agreement lixd been ~nade  for a mortgage, ~ r h e n  there 
i5 no evidence of im~osition, and the pnrty giving the deed, 
a t  the time of its esecution 1i11e~ that he v a s  csecuting an 
;lbsolute dccd :~nd  not n mortgage. Ibil! 

2. Sncli pilrol te\timong can only be acted.on when there has 
heen :I mistake or frauCl in making the written conveyance 
different from the original contract. Ibirl. 

4. When a inortgagee takes actual lm5session of the mortgaged 
grenii'ies, lie n~akes lli~~iself tenant of the lantl :lnd subjects 
himself to tlic highest fair rent ;md becomrs rcy~onsible for 
,111 such actq or onlission~ as would, under the usu~ll leases, 
c20nrtitute clninis on an orclinnry tenant. Xot ?.ison 6. XC- 
Lcotl, 104. 

5. But if 11r coinmit :ul act of waste. sucll :IS clearing hnds,  etc., 
hy which tlie raluc. of the rent ic teinpornrily increased, the 
inortgagor in calling upon 11im to a c c o ~ n t  (v~nilot malie him 
responsible both for tlic acts of waste and for the enhanced 
rent arising from s11(,11 arts. IBirT. 

G. Under the act passed in 1829, Rev. Stat., ch. 37, see. 24, regis- 
tration is :1n essential ingredient in a inortg;~ge or deed of 
trust to make it that instrument or constitute it :I deed or 
security as ag:~i~is t  :I creditor or ~)~~rc. l laser .  I*'lotiitry c. BIW- 
q i n ,  5S4. 

5.  'I'heri.fore, notice of : u ~  unregistered n~ortgnre or deed of trust 
constitntes no ground for relief in equity xgi~iirct one who 
takes x subsequent mortgage or clced ill trust and first regis- 
ters it. uliless t l i ~  first nlortgagec. or truster 1 ~ 1 s  been pre- 
1-cntecl from registering hy the fr:~ud of the otlier. f b i d .  

I I U I ~ T I F ~ i I ~ I O U S S E S S .  
An objection to R bill for i l ~ l i l l ~ f ; ~ r ~ o ~ i i ~ ~ e s s  n ~ u s t  Iw insisted on by 

deniu~~rer, and cannot lx, t : ~ k r n  ; ~ t  the hearing. Ij1lffolo?c C. 
I l r ~ f f a l o w ,  113. 

SOTICE.  
In tliose (.asps n-lwrp notice of an mlregisteretl deed will entitle 

tlie party to relief in equity. it must he clearly s11o1v11 that 
suc l~  notice of the contents of the instroment, :IS to the sub- 
ject and I~nr'poses of the conrey:mce and of tlic intention to 
rely on it ;IS :I conrey;lnce. suhstnnti:~ll$ rewhed the party, 
i n  p a i s ,  ns rrould he derired upon those points f ro~n  the reg- 
istry itself. Flcii~iilg 1' .  I j ~ r g i ~ .  584. 

PARTIES.  
Ail administrator tlc boilis noii of a testator or an intestate is a 

necessary party to a hill calling upon the administrator of 
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the tlec.eased esecntor or original ndministrator of such tes- 
tator or intestate for :In account of the administrntion. 
Tl'nvrl 1'. If tcc/nz?tn, l:<T,. 

P.iRTI?'IOS. 
1. The 1,laintifT :uld clt~fentl:~~lt, hein:: tc.11:111ts in c.onmm~ of a tract 

of Inl~tl, ~ 1 1 1  :I tlividiug line, by consmt. terniini~til~g ilt R cer- 
tain point \vithin the tract. The Court now decsrees that 
commiusioncrs he nlrpointed to run :I line fro111 such point to 
the outer line of the trxct. so :IS to III : I I~P :I fill1 :1nt1 coinple$e 
partition. &'colt r'. Ncott, 174. 

2. \There, on a petition for :t sale of land for a partition because 
it could not he actutllly di~itled, o w  of the defendants who 
hat1 purc11:xsed several shares alleged thnt the partition could 
he innde without 11r~jnilice to the coteni.ants, : u ~ l  the cause 
n x s  set for 11e:1ring 1113011 th r  petition and nnslver: Held, 
that the answer heing thus txBeil to be true, the court could 
not decree a sale, notnitlistanding it :~ppeared that by :In 
actual partition lieither of the cotenants would get more than 
twelve acres of land. The Conrt cannot determine, ns it is 
not stated, what n-ould Ire the value of each lot when divided 
off, nor to whnt p~lrposes. whetl~er :igricultural or otherwise, 
it lnight be applied. I)nr.is v. I ) n ~ . i c . ,  IiOi. 

3. Prinrn frtcie. each party is entitlerl to actual partition, and i t  
is i11cun11)ent on him ~ h o  :~slcs for a sale to show that his 
t~ctvantnge will be pronmtecl hp i t  :1nd that no loss mill be 
worlietl to any other party. I b i t l .  

PARTNERS. 
A partnrr. without :I stipnl:ltion to that effect, is not entitled to  

compensxtion for any services in conducting the trade or 
settling the busi~less of the copartnership beyo~ld his share of 
the llrofits. Audersm v. To?jlor, 420. 

PR*\CTICE. 
1. Wliere there W:IS a hill for a n  account against two, and a 

judgment pro confciso ns to one, and in the course of the pro- 
ceedincs an order was entered thnt an ~ c c o u n t  should be 
tnken as  to thc latter "witl~out prejr~dice." nncl mi account 
was accordingly taken, and exceptions filed thereto : Hcld, 
that  th r  ortler was contrary to the course of the Court and 
not an ndjudicntion of the  conrt, hut ~nteret l  111. consent of 
the parties to speed tht. cause without doing injustice; and 
vhere it sreined that Justice coultl not he clone unless the 
nccolint was taken RS to all the parties, the account taken 
~inder  this order was set aside i n  toto,  and a nrw reference 
111:1de :lr to all the matters of acconnt prayed for in the bill. 
lld'rr~h~ill I'.  llcBr?jtlc. 52. 

2. When in mi inqniry before a rnnster on $1 matter of account 
several n-itnesws arc  examined :~nrl give different rstimates 
as  to value or price. :lnd IIP c : ~ n  nlnke no tliscrimination 
among them, either as  to their integrity. intelligence or op- 
portunities of hnonlcdfre or judgnlent, he I I I : I ~  safely assume 
:14 his guide an arcivr/c of their different estiniates. But not 
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in :I cast. where such discrimination can be made. IIe must 
then Ire governed by ilie weight of the cvide~ice. Ilorrisou 
c. XcLeod. 108. 

3. Where it is necessary to ascertain whether :I pcmon is dead 
:xntl :it \rliat time he died, and the court on the 11e:aring of 
the (%uses nre not satisfied wit11 the proofs its to those points, 
they rilny direct an inquiry to I)e made by the clerk and 
1r1;lster or :I conin~issioner upon further proofs to be laid be- 
fore him. '7'1~son ?'. l 'yson.  137. 

IVlierc :I bill is I)rougl~t to enfortc tlie pnynlent of a sum of 
nlolley secured by nlortg:lge. 1)) n wle of the n~ortgagecl prem- 
ise<, d ~ l d  it turns out, ulron n wle tnlirng plaw. that the pro- 
cccds of surh qale \\-ill not wtisfy tlie amount ascertained to 
he due. and where the creditor 1 i ~ s  no mwns  of recovering 
the hal:~nce a t  l i ~ ~ v ,  :md especi:illy n here lie has been deprived 
of his legal securities by the fraud or nlisconduct of the 
debtor, a court of equity 11 ill order execution to issue for the 
amount remaining unsnti~fied. SVntlrlsll c. Hczi i t l ,  252. 

an interest in the suit opposed to that of the infant. i t  will 
require another ti(,,~t fricrltl to b~ al1lmintCY1 to :tttend to the 
cnusc in behalf of the infant. T.T7rrll,e). 1' .  Cyrotr.i1rr. 475. 

5. An nct of Assembly prescribing rules of practice does not apply 
to courts of equity unless tl~ose courts are  named in the act. 
or the proceedings therein I)? within the mischief for which 
tlir act m:ls memil as :I rcmrdy. Strirdridge c. Sprirqcn, 269. 

6. The Court will never make a decree when one of the parties 
sues I-IT a next friend and that nest friend has or may hare 

7. Upon n bill 1 ~ -  tmstew or executors seeking the ndrice of the 
Court for tlwir security, the Court will not undertake to de- 
t r r m i ~ ~ c  facts alleged by the111 to he controrerted, but will 
only ~ i r c  mi nnsn-er to queqtions : ~ r i ~ i n g  upon the facts de- 
clared by the trustees. Rtziltr 1.. Kt-o.. .;::S. 

8. Where upon :I bill by a trustee under a tleetl of trust for a 
sla-re for the c:ttisf:iction of del)ts. oue n h o  clnimed under a 
hill of sale for the sanie ularc, registered before the deed of 
trust. 11ut w111c11 the t r u s t e ~  alleged was tnlren with n full 
l m o ~ l e d g r  of t l ~ e  tlercl of trust and without consideration, 
the court, not i~eing satisfied from the proofs either a s  to the 
bova firlev of tlie deed of trust or as  to the payment by the 
defcntln~~t of :I v:aluable consideration for his bill of sale, 
ordered an inquiry by the ~nnster  as to these matters. and 
that tlie maker of both dwds being now one of the defend- 
:inti. ~lliglit. :lt the instance of either of the contesting par- 
tie% he eaa~i~iricd. I'(crttinq .c. Btt~.qin. 614. 

9. 9 con~niissioncr to whom n mntter hns hern referred by the 
court qliould state in hi\ report all the evidence upon which 
the report is fou~itletl : other\\ ise. the report \\-ill be set aside. 
Mitrhcll v. 1T7n1X.er.. ( 2 1 .  

PUBLIC OFFICERS. 
If a public officer can be exonerated a t  all from hir liability for 

nioneys bclonqing to i~ldividnals, which rome into his hands 
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in the course of his official duty, on the ground that they 
l ~ x r e  hem stolen froin him, he certainly cannot be so eson- 
erated upon his own affidavit only of the fxct of such loss. 
Rosticli, l lo t tcr  of. 327. 

REFEREXCIil TO JIhSTI.:l:. See Practice ; Decree. 

REHEARISG. See Decree. 

SPECIFIC IVRE'OR,\ldSCE. 
I .  Where n ~)urch,lsw of a tract of land has not for nine ~ e n r s  

paid any part of thc ~)urcl~;rse moripy, which by thv t e r m  of 
the contract was to have been paid imrnedi;~tely. 1101. l ~ s  niade 
any effort nor talcen :my step to perform his pnlt of the en- 
g;lgcn~ent. 11e will not be entitled, in equity. to a specific 
perforn~:mce of the contract hy the other party. Deuce?- 1;. 

Pa17, el-, 40. 

2. Where upon a bill to enforce the specific execution of a con- 
tract for the conveyance of land it appe:lred that the con- 
tr;lct was of long standing, that  the plaintiff had not per- 
formed the acts TT-hich constituted the consideration for tlie 
contr:~ct. and a t  one time seemed to have alxmdoned it, the 
bill w:ts dismissed with costs. XcGnllinl'rZ 1;. 4ikin, 186. 

3. Nothing less than good faith and re:~sonahle diligence will 
c,ntitle n party to the peculiar relief afforded by a court of 
equity in enforcing the qpecific execution of a contract. I b i d .  

4. TT'l~erc. one who col~tracts to sell a piece of land to another 
cnnnot lnnlce a legal title to the whole, his vendee may insist 
upon n specific csccution of the contract, so far  as  tlie ren- 
(lor can esecute it. Jacobs 1'. Lock?. 2%. 

5. And the vendee must pay the vendor for the part for which a 
good title is conveyed, the value of such p:wt. proportioned 
to the price wl~ich was to hare been paid for the ~rhole, and 
not nrcrely in proportion to the number of acres. I b i d .  

6. Possession of land is prima fneio evidence of n title in fee, 
2 n d  i n  notice to one. who is treating for the fee wit11 a per- 
s ~ i  out of possession, of the xitiire of the title of the t ~ : : ~  
:rnt. I t  sl~onld put liini upon inquiry. E I c ~ I . ~ /  1;. Liles, 407. 

7. In  contrncts for the sale of land a court of equity may leare a 
party to his nction a t  1:1w, w l i ~ r e  the vendor believed he 
coulcl convey an estate w 1 1 ~  he agreed to sell it, but after- 
wards discorered that he had ?to title to it. I h i d .  

8. But wlierc the vendor can make a titlc to a part, hut not to 
all hc 11ns soltl. the vendre, a t  his election. may compel him 
to convey the part to ~vhicli he has a title, :uid to make a 
reasonable compensation or proportional cleduction for the 
other part. Ih i t l .  

9. Upon tlecweing :I conreynnce of land on the bill of the vendee 
in :I contrnc+ of snle, the Court is perliaps I)ouud. according 
to tlie n11i.i-ersnl u&ge of the country slid the understanding 
of the profession, to dircct the usunl (.ovenants of general 
w~rran t>- .  171id. 
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10. If tlic cont1nc.t of the  rrntlee in a contract of sale is not fair .  
1)ut lic attenipts. I)$ r:rising frirolous objections, to delay and 
wekiry out tlie vendor. ~ v ~ n t o n l y  insisting on unreasonable 
conditions nntl assur:rnces and thereby haffling tlie vendor 
nrld lexring hi111 a t  n loss to  1 i I l o ~  what  to do or depend on, 
;I court of equity will give him no assistance. .I71i/7. 

11. On :I l ) i11  for specific 1)erforni;rnce :I court of equity never de- 
( w t ~  :L c.ollatera1 in i lenin i t~ .  not stil)nlntecl for. :ls n pro- 
\-ision :ijininst a bad title. but it will ere t h a t  the vendee is  
not eompellcd to take  more Innil t han  the  vendor can right- 
fully convey, nnd tha t  lie slinll have n proper con~pensation 
for  tlir deficiency. Ibir7. 

STATED ACCOT'ST. 
1. n'lterr n hill is filed l)y cestrtis ([tie trrlst against  tlieir trustees 

for a n  : i c ~ ~ ~ u i i t  xntl scttlement, tlie Intter cannot avail thein- 
selres of t he  tlefense of ;I "stnted :recount" wlien they admit 
;it the  sir l t l~ time tliilt they :lfterw:ir(ls rlisco~.ere(l errors in 
t l~irt  :ic.count. n-liic.11 they corrcctetl. and t h a t  t h ry  p ~ i d  ac- 
cording to tliat corrrcted account, nntl moreover t ha t  they 
l i : ~ ~ - e  not yet fully nccounterl for  all the  property in tlieir 
1i:lrids a s  trustees. Gr.ec?l 1 . .  Blcvt, 24.5. 

7. I n  t:rking the  i i c (~ouu t~ .  11on-ever. the  master is to  respect any 
partial s e t t l en i e~~ t  tliat has  beeu niade. so f a r  a s  i t  extends, 
~ ln l e s s  slio\\-n to  1 ) ~  erroneous o r  to l inre been improperly 
ni;~tlt). Ibitl. 

STATUrIT:S. COXSTET.-CTIOS OF. 
Where n s ta tu te  tlrclares tha t  a ileetl or other i n s t r n n i ~ n t  shall 

not I)c valid ' 'at 1:1\\-." it does not niean simply tlint i t  shall 
b r  lield invnlitl in ;I court of Inn- only. but invalid in all 
courts. "At l i~w" is not an  exl>ression which in :I s ta tu te  
signifies nlerelr :r Iegnl trihuual ns distinguished f rom a n  
equit:lble jurisdiction. hut. generally. our  system of juris- 
~~ruclence.  ~vl ic thr r  legal or equ i t ab l~ .  F7o1!ii1,q c. Bicrgin, 
.%4. 

1. TT'lirre tn-o persons engage in ;I con~nion risk fa!: sureties fo r  a 
thirtl. nnd one of the111 subsequently takes  a n  indemnity 
from tlie principal dehtor. it inures to tlie bmefit of both. 
C ~ l ' ~ ' ~ ~ l l ' ~ /  1 ' .  ~1117'7T77. 233, 

2. To  n hill I~rouglit hy one inre ty  :lgainst t he  cosurety for con- 
trilmtion. tlieir coninion principnl. or. if he he dead, his ex- 
ecutor or ndlnini-trator. iliould he made n pnrty defend;lnt. 
K ( ~ I I I ~ ! I  1. .  I-ccr.bo1.orcn71, '749. 

3. A su re t r  1 i a ~  no right to  call upon his cosurety in equity for  
t , o~ i t r i l~ l~ t ion  ~ v i t l m ~ t  showing tha t  he could rlot obtain satis- 
fitction for tllc :uliount 11c lins paid from their  common prin- 
(,ip:11. 171i~7. 

4. A fa ther  who lint1 1)ecn appointed gknrdian to  his children and 
=ire11 s u r ~ t i e s  :IS guardian.  and  who had received niorieys 
heloliginy to  his c l ~ i l d w n  and had become inso1~-ent; made a '  
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deed of trust in April. 18.18. m~lreying a11 his property to 
trustees for the payment of clehts, in mhich, nfter preferring 
certain spec.ifiec1 creditors. aud reciting "thnt \vliere;ls the 
said R. A. R. ( the fatllcr) nxty be, and doubtle% is now, 
indebted to other individuals or companies in divers sum11 
amounts. or in nlnouuts which are  not now recollec2ted, or the 
persons to ~v l io~n  they :Ire due." provides. :~mong other tliings, 
stating ho\v the creditors are  to be preferred. :is follows: 
"Thirdly. the debts on which the said R. -\. C. or F. and C. 
hale  given :\ surety or endorser; fourthly, all other debts 
now on-ing hy the s:tiil R. A. C .  in eqn:ll 1rroportion. if there 
be not a sufficiency to pay the whole": TTcld, that the chil- 
dren, or the sureties of their father a s  substitutes   here 
they had paid the tlehts due thc c2hil(lren, Iind a right to come 
in for n proportion:~l~lr sh:lre of the property or surplus so 
secured by the iieed of trust. TVnlker c. C~o~ctler ,  478. 

5. Held f~crthel., tha t   hen the gralldfatlier of these childrcw. by 
will dated in March. 1839. l m l  clirectetl certtli~l property to 
be sold and the proceeds applied to the payninlt of tlie debts 
so due by the father to tlie children, mid the hnlancae to he 
given 1)y tlie children themselves, that tlie eliildrrn or the 
sureties n-110 l ~ t l  paid them ought first to resort to this fund 
left hy tlie gr:lndf:lthcr hefore t h y  :~pplieil for ~atisfilction 
out of the funds pliicaetl by their fzttlier in the lin~lds of his 
trustees. Ih id .  

6. Held fcrl-thcr. that  the sureties of the gu:trdia~i. who 11:ttl 1);titl 
the children. ~ v e r e  elltitled to he substitutetl to the riqhts and 
remedies of the children qo p:~itl. Ibitl. 

7. The right of contribution esists betweell rosureties, when the 
princip:~l is insolvent. ;uid thtlt whether they are  so by sepa- 
rate instrun~ents or l ) ~  the snme instrunlent. Bell c. .Jasper, 
597. 

8. Where sureties are  li:~hle 1)) r irtue of different and scpnr:~te 
penal honds, each set of sureties is liable i l l  proportion to the 
an~oulit of the penalties of tlie bonds rcspectirely. Ib id .  

I. A court of equity has inrariahly entertained ;t bill by one, en- 
titled to a personal chattel in renl:~iiltler after :\ life estate. 
to have the property secwred ~ ~ ~ l l r n  it is alleged in the bill 
that it  is likely'to he lost by any nleanc; w1i:itevrr. Clleshire 
c. Chesh,itec. 569. 

2. And when th r  y:nticnlar projjerty II:W been voilverted into 
:mother species of prol~erty 1)g the tenant for life or those 
who clai~u in privity 11-itlr him, the rern:ii~~derman may elect 
to  follow :md take the fund in its chmlged form; as, for 
instmlce. 117he1i it 1i:ts been remored out of the State and sold. 
he may claim tlie proceeds of the sale. Ibitl. 

TRUSTS: 
1. A trustee cannot. without the unequivocal nssent of his c.rst/ti 

gzie t rus t ,  act for his own benefit in :I contract on the sub- 
ject-of the trust. Baud 2. Hrtzrl i i~~s.  304. 
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2.  If  he  extinguishes a n  incun~hrance  hanging over t he  property 
conticled to  his care  out  of his own funds. he can 01117 claim 
to be reimbursed for his outlays in this respect. I b i d .  

3. The  possession of t he  trustee can ilever he deemed adrerse  to  
t he  ccsttri gctc trust .  u ~ i l r s s  cont i~~uecl  so long a s  to be evi- 
tlence o r  tu create :r presulnlltion of satisfuction o r  abandon- 
ment. Foscrre I'. EosL.I(('. :El1. 

4. \There the  same person. I I : IT.~II~  possession, is a trustee for 
two differeut persons clniniing on opposing rights. neither 
can t;rlre adrantage  of t he  l~ossession, uierely ;IS such, to  bar 
t he  other. h t  the  right of each. while the possession thus  
renlains in tllc same trustee, must always depend upon the  
title. Ib id .  

6. \Then :I trustee delivers to  :I person not having the  right the 
property he  holds in t rus t .  without consideration, in derelic- 
tion of his duty ; ~ n d  in f raud of t he  lcno~vii c ln in~  of t he  per- 
son har ing the  riglit. t hc  llossession thus  acquired from the  
trustee cxnnot be set u1) to  defeat the  person really entitled 
to  the  ~ ~ r o p e r t y .  Ibitl .  

6. T h ~ r r  a r e  wine modern Ciiglish cases in ~vh ich  i t  lias been 
held tha t  the 111ak~r of :I (Ired of t ru s t  for the  payment of 
debti  m l y .  ulid@r certain circwnlstnnres, revoke the  purposes 
declartd in the deed ant1 direct other dispositioiis of the  prop- 
erty : hnt this do~ t r inc .  11;ri not yet been recognized in this 
State. ITnlXcr 1 . .  C'roic (lo'. 478. 

7. Sotlce of ,I deed of t ru+t .  not registered according to law, 
r,klsrc, no rquity against  :I creditor. Dezceu v .  L~t t l c lokn ,  
4%. 

8. .1 crerlitor I I I I I ! ~  houestl;\- olrtain n security. by way of mort- 
gage o r  deed of trust ,  for a dellt li110\~11 or believed t o  exist, 
t l~ongli  unlicluiclnted, and a preference thus gained by one 
creditor o r e r  ;tnother fo r  v-lint may tu rn  out  to  be due  is  
not unf:kir. Ibitl .  

9. Po  ere delay. either in settling or collecting tlie debt. will not 
of itself irnpe;lcl~ the  deed, since forlwarance I I I : ~ ~  ar ise  from 
I I I : I I I ~  111otires besitles tha t  of giving n false credit t o  n debtor, 
i111d in many instances may be attr ibuted to t he  rnost benevo- 
lent and  praisen-orthy motives. Ihid. 

10. Thus. n-liere upon :I dissolutioii of co[~;~r tnership  betn-reii two 
b ro t l~e r s  a deed of t ru s t  wns give11 by one to  t he  other fo r  a n  
esti1n:ltc.d balance supposed to  be due. : n ~ l  no settlenleut was 
made 11or :any. xttenipt to 1)roceed under the deed was  made 
for  thirteen years. t he  creditor brother being in t h e  mean- 
time resident out  of t he  State.  it  ic-ns licld tlint t he  deed was  
not on tha t  :~cconnt fraudulent.  the  Irrotliers Imth stating in 
their  answer t ha t  the  nmount, since nscert:ri~ietl to be due  on 
:I settlement. w:ls more than  sufficient t o  ro re r  tlie property 
sec l~red by the  deed of trust .  Ibid. 
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TRUSTS-Colr t i n  rrcd. 
11. A man who is appointed to a public office, for the faithful per- 

formance of the duties of which he is hound to give sureties, 
niny properly indeninify such sureties by a deed of trust on 
his property. Ibitl. 

12. The circumstance that posseusion of the property conveyed by 
a deed of trust is to be retained by the maker of the deed 
until it is wanted for the purposes of the tivst is not in itself 
an evidence that the deed is fraudulent. Ib id .  

13. If a sale under n deed of trust to sell for thr bcilefit of cred- 
itors is, by the terms of the deed, to be delayed so long, or 
if the proportion, in point of value of the consumable articles 
conveyed over those of :I different clinracter were such as to 
induce the Court to believe thnt it was the object or an object 
of the deed to ~rovicle for the imlier ~)erinanently or tempo- 
rarily, and not for his creditors, tlie Court would pronounce 
the deed void. Ibid. 

14. A testntor, having several children, bequeathed two shares of 
his estate to his son A. This son had previously promised 
his father that he would hold one of these s l~ares  for the 
separate use of a n1arried sister, into wlmse husband's hands 
the father (lid not wis11 :my of the property to pass: Held, 
that such a promise created n trust in the son which, after 
the deatli of his father, he was bound to execute, and that 
the sister, after the death of her husband, had a right to re- 
cover the property. Cooli ?.. K e d ~ r r n ~ ~ ,  023. 

15. In  such :I case it  is not necessary that a promise be made in 
express terms; silent assent to such a proposed undertaking 
will raise the trust. Ibitl. 

16. Where :I man. "professing to he in einharrnssed circunistnnces 
and desirous of discharging liis debts and to secure n mnin- 
tenanre for liis family." esccuted a deed in trust for all his 
personal property to p : i ~  the debts. and then clirected "that 
part of the saicl property may remain thrreafter. the same 
to be held in trust for tlie rtrc, ni:~intennnce and support of 
his \ivife and her children," nnrl thnt "in case he should die 
before his wife, then thc trustee to reconvey the surplus 
property with its nccun~nlnted value and quantity unto his 
widow nntl her children, if slip should request It": Held, 
that  on the death of the wife. the debts being paid, the hus- 
band was entitled to her share of the surplus, either by 
virtue of his in:rrit:~l rights or as her administrator, and that 
the childrrn \vhicli she had 1)y former marriages were not 
includrd in the provisions of the trust, hut that all the re- 
mninder of tlie s u r ~ h i s  helonged to the child shr  left by the 
husband who created the trust. GoocT T.  Harv i r ,  630. 

VENDORASDTENDEE. 
1. Wealmess of mind alone, without fraud, is not sufficient gronnd 

on which to invalidate an instrument. Sn~itlt 1 ' .  Bcntty, 436. 

2. Nor will old age alone, without fraud, hare that effect. Ibicl. 

3. Rut excessive old age, combined with wealmess of mind, map 
constitute a grousicl for qetting aside a conreyance. Ihid .  
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4. A wntlee n-110 Itr~on-s tllerr is ;a goltl mine on t h r  land f o r  
which he is c.ontr:ic,tinp is not c o n ~ p r l l ~ t l  to  tlisc.losr tha t  fac t  
to the  v r ~ ~ t l o r :  I I I I ~  if he is interrog;ltetl ;IS to liis 1;non.lrdge 
of ;I ~ l i inc  il11(1 i l t~~ i i r s  t l ~ e  1;11on-ledge of whic.11 lie is possessed. 
this t1eni:rl n-ill ~ ~ ~ i ~ l t e  thc tr;ms;lction fraudulent. I b i d .  

6. Rut  n-herr ;r vrnclor is to retain possession of lanil. used for 
thc, ~ n ~ r l ~ o s e s  of :agriculture. fo r  n~lotller ye:ir. 11c' nr:ly use the  
tr;ri4t for cul t iwt ion :as :I juclicious o\rnt?r n.oulil liill~self do  
o r  \roultl ;~ l lon .  n t rnnnt  to (lo : and. tlierrfore, if, according 
to  t h r  stat(. of' the ])rol?erty. t he  l ~ r o p o r t i o ~ ~  of n-ooded anil 
(.leared 1i11ld i111t1 the  course of crops or usnges of agricul- 
ture  ill the  p;~rtic,ul:~r ])art of t l lr  country, it ~ r o u l d  be pru- 
tlrnt ;rnd pro])er to clrtlr tlir lnntl from nllich tlir wood was  
c ~ ~ t .  the \root1 cwt in tlxrt n-iay might 11e so1A h y  the  vendor. 
I?J//!. 

7 .  Ortlinnrily. ;I court of rquity will not co111l)el :r rentlee to :I(.- 

c.t.11t even :L iloubtful title. t l~ougll  prot~c+ctl I)>- ccc~rr~innts 
from the  ~ r n d o r .  unless lie 11as :~greetl to t;lkr the  t i t le a t  
liis o n n  risk. I b i d .  

5. Rut  n-liere t he  conduct nf t he  re~i t lc r  sntisfie: the  Court t ha t  
h r  has  intc'ntio~i:~llg rellomcctl his right to the. j u d g ~ ~ i w t  of 
the  Court upon the  title. and fo r  some reason of his o \n i  1x1s 
cllosen to  t ; ~ l i r  :I conreyance 11-ithout esxmination of t11r 
title. though Ilr lins had full opportunity to n ~ n l t r  such e s -  
:~uli l~:l t ion.  ~ I I P  Court  ill ilrcrre ;I perforn1:ance on his par t  
~vit l lout inqnir i l~g iuto the  title. I h i d .  

10. T h e r e  the  contrnc.t w:as for  :I conr eyance in fee. and the deed 
executed conreyrd by n ~ ~ s t x l r c  :an est;ltr f o r  life only, the 
rt111di)r \I ill of C O U ~ S ~  Ile i l e c ~ w d  to rseeute  ;I conrrpanee in 
f w  before he can : 1 4  any n s s i ~ t a ~ i t r  froill tllr Court. Ih i t l .  
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I::. But such :I sale will not be disturhed if :I full and fnir price 
appe:ns to have been giwn. I b i t l .  

14. Wherc n pernon comes to redmu ~) ro l~er tg  cotrvcy-ed to 11im 1 ) ~  
:I deed, absolute on its face, the onrts of prorinr: an agree- 
ment to  redeem lies on him; and where the answer, without 
evasion. plainly denies the right of redemption. the proofs 
nlust he clear, consistent :rnd cogent. composed of eircun- 
st:~nces inconlpntible with the idw of an nhsolutc l~urclr;~sr. 
and leaving no douht on the mind. I b i d .  




