
NORTH CAROLINA REPORTS 

VOL. 36 

C A S E S  I N  EQUITY A R G U E D  A N D  D E T E R M I N E D  

IX 

THE S U P R E M E  COURT 

0 B 

NORTH CAROLINA 

FROM JUNE TERM, 1840, TO JUNE TERM, 1841, BOTH INCLUSIVE 

REPORTED BY 

JAMES IREDELL 
( 1 Ire. Eq.) 

ANNOTATED BY 

WALTER CLARK 

REPRINTED FOR THE STATE BY 



CITATION OF REPORTS. 

Rule 62 of the Supreme Court is as follows: 
Inasmuch as all the Reports prior to 63 N. C. have been reprinted by 

the State with the number of the Volume instead of the name of the 
Reporter, counsel will cite the volumes prior to  63 N. C. as follows: 

1 and 2 Martin 
Taylor & Conf. 1 as 1 N.  C. 

1 Haywood ' 1  2 L C  

2 " ' G  3 6 '  

1 and 2 Car. Law Re- ,, ,. 
pository & R.C.Term ) 

1 Murphey " 5 " 

2 " " 6 " 

3 " 
' d  7 6 '  

1 Hawks 6 '  8 '6 

2 " " 9 '< 
3 L( ' I  10 " 

4  " 6 '  11 ' 6  

1 Devereux Law " 12 6 '  

2 l L  
‘ 6  6' 13 " 

3 " 
6 '  L C  14 6 '  

4 i 6  
‘ L  ir  1.5 6 '  

1 d r  Ey. < '  i(j 6 '  

2 " '< 17 " 

1 Uev. & Bat. Law " 18 " 

2 " 
' t 

3 & 4 "  ' 6  

1 Dev. 8r Bat. Eq. 
2 " ' 6  

1 Iredell I,aw 
2 " " 

3 6 '  ' I  

4 " " 5 " " 

(j " " 

7 " " 

8 " ' I  

9 Iredell Law 
10 " " 

11 " ' 6  

1 " Ep.  
2 " 
3 " " 

4 " ' 6  

5 " " 

6 ' c  6 '  

7 " " 

8 . r  ' 6  

Busbee Law 
I L  Eq. 

1 Jones Law 
2 " " 

3 " ' L  

4 l' ' 6  

j ' 6  '< 
6 ' " 

7 " 6' 

S " " 

1 L L  fr- 
3 " " 

4  6 '  ' L  

5 " " 

6 t i  ' 6  

1 and 2 Winston 
Phillips Law 

' Equity 

In  quoting from the reprinted Reports, counsel will cite a h a y s  
the marginal (i. e. original) paging, except 1 h'. C. and 20 N. C., which 
have been repaged throughout without marginal paging. 



JUDGES 

OR T H E  

SUPREME COURT OF NORTH CAROLINA, 

DURING TILE F'ERIOD COALPRISED IS TIIIS VOLUAIE. 

Hos. THOMAS RUFFIN, CHIEF JUSTICE. 

HON. JOSEPH J. DAIPU'IEL. HON. W I L I J I S ~ ~  GASTOS. 

ATTOltNEY-GENERAL : 

JOHN R. ,J . DANIEL, ESQUIRE. 

HITGH McQUEEN, ESQUIRE. 

REPORTER : 

JAMES IREDELL. 

CLERK : 

JOHN I,. HEXDERSON. 

DEPUTY CLERK : 

EDIR.KND B. FREEMAN. 

NOTE-The cases determined at June T a m ,  1840, and reported in this volume, were 
prepared and published by William H. Battle, Esq., before his elevation to the Superior 
Court Bench. The remaining cases were prepared by the present Reporter. 

iii 



JUDGES SUPERIOR COURTS OF NORTH CAROLINA. 

SOLICITORS. 
DAVID OUTLAW, 1st District - -  - -  - - - - - - _ -  -. - - -  - - - - -  ---Bertie Co. 
WILLIAM H. WASHINGTON, 2d District _ - - - _  - _  _ -  Washington Co. 
JNO. R. J. DANIEL, 3d District (Atto. Gen. ex-officio)_ --Halifax Co. 
JNO. F. POINDEXTER, 4th District - - - - - - - - - - --  _-----_-Stokes Co. 
ALEXANDER TROY, 5th District - - - - --------__--------Richmond Co. 
JAMES R. DODGE, 6th District-- -----_-_---.----.---- Wilkes Co. 
JAMES W. GUINN, 7th District - - - - - - - - - -----_--- . -__Macon Co. 



A TABLE OF THE NAMES OF THE CASES REPORTED 
IN THIS VOLUME 

A Page 
Alexander, Fox v--  - - - - - _ - - - -  340 
Anderson v. Felton- - _ -  - _ - _ - _  55 
Anderson, Moore v - -  - - - - - - - -  411 
Armistead v. Bozman-- - - - - - -  117 

Baskerville, Plummer v -  _ - _ _ _  252 
Beasley, Gregory v - - - - - - - - - -  25 
Belk, Love v ----.-.---__--- 163 
Bethune v. Terry.. - - _ - - - -  _ _  397 
Bingham, Miller v- - _ _ - - - - - - -  423 
Bird v. Graham- .---_----.-- 196 
Blackburn, Poindexter v -  - - _ _ 286 
Boon v. Rea .----_____-----_ 71 
Bozman, Armistead v _ -  - - - - _ -  117 
Brown v. Long ---.---_-----_ 190 
Burney, Shaw v .-__.__-__-__ 148 

Cain, Davis v _..._--__----- 304 
Cameron v. Commissioners -- _ 436 
Carloss, Shutt v --.-.----___. 232 
Carson v. Carson ..---______- 329 
Cheek v. Davidson- - - - - _ - - _ -  68 
Commissioners, Cameron v -  - _ 436 
Cotton, Hardie v.- ------_._- 61 
Cox, Watson v _ _ - - _ - - _ - - _ _ _ -  389 
Craddock, Sutton v -  - - - - - - - -  134 
Crawley v. Timberlake - - _ _ _ _ -  346 
Crews, Whicker v - - -  ---.- _ _ -  351 
Crump, Leigh v _--.--_____-_ 299 
Cunningham, Herron v _-__._ 376 

Davidson, Cheek v-  - - - - - - - - -  68 
Davidson v. Woodruff _ _ - - _ - _  467 
Davis v. Cain ___-..-_------_ 304 
Davis v. McNeil l -_-_---_____ 344 
Dick, Wade v - - - - - - - - - - - - - - -  313 

Edmundson, Kissam v -  - - - - -_  180 
Ennis v. Leach- _-. - _  - _ _  _ _ _ _  _ 416 
Erwin, Walton v _ - - - - - - - - - _ -  136 

Felton, Anderson _---__._-.-- 55 
Ferebee, Proctor v - - - - - _ - _ - -  143 
Fox v. Alexander - - - - - - - - - - - -  340 
Fox v. Horah_- - - - - - - - - _ - - - _  358 



S L U E S  O F  CASES . 

11 
hIcAlister v Gilmore . 

... . McKay v Melvin 
bIcLin v . McNamara . 
McDonald v . McLeod 

.... McSeill, Davis v-  
blaitland, Williams v 

... Mebane v Mebane 
.... hlelvin, blcKay v 

. ..-- RIlller v Bingham 
. .... Moffitt v Moffitt 

..... Moore, Nelson v 
... . Moore v Anderson 

. - - - -  bloore v Reed.. 

'age 
22 
73 
75 

221 
344 
92 

403 
73 

423 
124 
3 1 

411 
418 

N 
............ Nelson. Moore v 31 
.......... Semom,  Perry v _  28 

0 
Owen. Lewis v ............. 200 

...... . Palmer v Yarborough. 310 
............. Parker, Ryan v 89 
............ . Parker v Hinson 381 
........... Paschall, Jones v -  430 

. ........... Peeples v Tatum 414 
........... . Perry v Newsom 28 
......... Phillips, Lockhart v 342 

............. . Piercy v Piercy 214 
........... Pleasant, Griffin v 152 

. ...... Plummer v Baskerville 252 
. ..--. Poindexter v Blackburn 286 

. ........ Pomeroy v Lambeth 65 
.......... Ponton, Rawls v.. 354 

............. . Powell v Jones 337 
......... Powell, Williams v -  460 

. .......... Proctor v Ferebee 143 

Q 
Quinn v . Green .............. 229 

R 
............ Rawls. v . Ponton 354 

................ Rea, Boon v 71 
.............. Reed, Moore v 418 

Robertson v . Stevens ........ 247 
............. Ryan v . Parker 89 

S Page 
Shaw v . Burney . . . . . . .  148 
Shepherd v . Truitt .......... 33 
Sherrill v . Harrell ........... 194 
Shirley v . Whitehead ........ 130 
Shutt v . Carless ............ 232 
Simpson v . King. ........... 11 
Smith v . Smith ............. 83 
Smitherman v . Kidd ......... 86 
Spack v . Long ............... 426 
Spainhour v . PTalraven ...... 352 
Spivey v . Jenkins .......... 126 
Steel v . Steel ............... 452 
Stone v . Hinton ............ 15 
Sutton v . Craddock ......... 134 

T 

Tatum v . Tatum ............ 113 
Tatum Peeples v -  .......... 414 
Terry, Bethune v ........... 397 
Thigpen v . Horne ........... 20 
Thomas, Gunter v ........... 199 
Thompson, Howlett v ....... 369 
Timberlake, Crawley v ....... 346 
Torrance, Graham v _  ........ 210 
Truitt, Shepherd v .......... 33 

If- 
Waddell v . Hewlett .......... 475 

. ............... Wade v Dick 313 
....... Walraven, Spainhour v 352 

. ............ Watson v Erwin 136 
. .............. Watson v Cox 389 

. ......... Webb v Griffith 446 
. ......... Tells v Goodbread 9 

. ........... Whicker v Crews 351 
. ............. White v Green 45 
. ............. White v White 441 

........ Whitehead, Shirley v 130 
. ............ Wilcox v ITilcox 36 

. ........ Williams v Maitland 92 
. ........-- Williams v Powell 460 

Y 
....... Yarborough. Palmer v 310 



CASES CITED. 

Bank v. Clark .___.---.--_-.- 8 N. C., 36 -.._.. ....-_---.-.--- 360 
Bird v. Graham. -__.--.---_-- 21 N. C., 169- __.__._. .__. .__-.___ 197 
Black v. Ray _. ._-_____-_.__ 21 N. C., 443- . .  ._. . _  .-_._.__--.- 444 
Branch v. Arrington-. . ._.-._.. 4 N. C., 230- _._-. .__-_- .. .__-.- 427 
Briley v. S u g g  . _ _. _. _. .___. 21 N. C., 366. _ _ _ -  .._____-__ ..--.. 415 
Bruce v. Child -__..._.___.._ 11 N. C., 377 _._.____..__.__._.._ 224 
Buntin v. Ricks _._. .__-__.._ 22 N. C., 130. _____.__ _. _. . __  339, 342 
Davis v. Cain. _. . . . . - _ .. . ._36 N. C., 304- _ _. _. _ _ _  - __. _ _. . . _ 425 
Dawson v. Dawson _._. ._-. ._ 16 N. C., 93_. .. .____. _. -_.._.-.-. 173 
Dick v. Pitchford- _. _. . _ __. -- 18 N. C., 480- _ _  _. _. _ _ - -  _ _. _. . -. . - 425 
Dawson v. Shepherd _ _. _ _ _ _ -15 N. C., 497.. . . - -. -. . - _ - - -. . .-. 192 
Drake v. D r a k e  _._._. ._-_._. 15 N. C., 110- .. ._._-. .-._-_-.. .._ 30 
Elliott v. Elliott _..._.-.._.__ 21 N. C., 57 ___..___.---._._.-.--- 456 
Ferebee v. Procter. _ _. _ - _ _ _ -19 N. C., 439.. _ _. _. _ -  _. _. _ _ _ _  _ - _ _  145 
Granbery v. Mhoon ____.__._. 12 N. C., 456 ..__-_._..-_____ 456, 423 
Godley v. Taylor-. _ _ _ _ _. _.__ 14 N. C., 178. _. .___ ._ ._.__-__..__ 121 
Hardie v. Cotton-. _ _. _ - _ _  ._..a6 N. C., 61 _.-._. ._____._.-_-.--- 288 
Hodges v. Armstrong-. _. _._. 14 N. C., 253. .___.__-____._____. . 193 
Horah v. Long -.....-..___.__ 20 N. 359 
Huson v. Pitman -..._-.______ 3 N. C., 332 _._.____.__.__-__.___ 123 
James v. Masters. _. . . . -- ..- 7 N. C., 110. _______---._.------_ 18 
Lockhart v. Phillips.. - - -  .___- 36 N. C., 342_-_ _. .-__ .-___-_.-.-. 339 
McKay v. Williams .__._-____ 21 N.  C., 398. _-_._. .__-._.___---- 193 
McLin v. McXamara.. . _ _. ..2l N. C., 409. ___-_. .________-..-. 224 
Murphey v. Grice . .._-.--.. 22 N. C., 199. ._____-..-..__-.--._ 456 
Ochiltree v. Wright__ _. _ - _  ._-21 N. C., 337. ___._.___-._-.-.-.-. 106 
O'Daniel v. Crawford ___. -_._. 15 N. C., 197- ___._. ._____._.___._ 182 
Oxley v. Mazle.. ____.  ._____._ 7 N. C., 250. ________._.____._.__ 192 
Patton v. Clendening-. ._-_ ._.- 7 N. C., 6 8  _-__. ..----.___-_-.-. 173 
Pendleton v. Blount. _. _--._.. 21 N. C., 491. .__. .. .-.-___._-_.._ 49 
Pettyjohn v. Beasley- - - - - - _ - -  15 N. C., 512- _. .. ._____._.-__.___ 425 
Powell v. Jones. _. _ _ _ _  _ -. _. _ 3 6  N. C., 337.. _. _ _ _  _. - _. _. _ _-. -. 342 
Proctor v. Pool__. _ ___._____. 15 N. C., 370. .____._______.._._-. 13 
Powell v. Powell-. _. _ .  .__._. 6 N. C., 326.. ._._. .___._.__.__ 356 
Ralston v. Telfair __...__.__. 17 N. C.. 257. ___.__.__.._.__... 356 
Ramha.nt v. Mavfirld ----.----- 8 Kt'. C.. 85 ..._.____-.-.. 192.193. 415 

Torrence v. Graham ____.-__.. 18 N. C., 284. __...__-._..._---.._ 213 
Vann v. Hargett-. ____..._._. 22 N. C., 35 ___..__-._______.-.--- 250 
Walton v. Avery _ __. - - -  .__.. 22 N. C., 405. ._._ ._ - _  .__..__.-.-_ 139 
White v. Beattie-. _. __._-_-_. 16 N. C., 87 & 320- ..___.__..__._. 53 

vii 





E Q U I T Y  C A S E S  

ARGUED A S U  DETERMISEU IN THE 

S U P R E M E  C O U R T  
O F  

N O R T H  C A R O L I N A .  
-- 

JUNE TERM, 1840. 

( 9 )  
SEWAIAN W E L L S  et a].. dclmr. of A S T H O N P  I I A I N A S ,  r. JOHN 

GOODBREAD, ddmr. of D A T I D  DICI iET .  

If a plaintid in n suit a t  la17- he taxed wit11 more costs thall he is 
legally bound to pax his ren~edy is by a motiou in the court of 
law for a retaxation of the costs, aud he cannot, after negl~cting 
to avail himself of this remedy, have relief in equity. 

If an administrator be sued upon notes and bauds of his illtestate 
pending an action preriously com~nenced aq ins t  h i l ~  upon a 
corenant of his intestate, he should plead the pe~ldellcy of the 
action on the co~e~iant .  and that the awets ~rould I w  liable in 
the first instance to the recovery in that action, if effected, and 
no assets ~r l t ra .  And if lie neglects to arail himself of such 
defense, he cannot afterwards have relief in equitr. 

THE bill stated that Dar id  Dickey brought an  action of cove- 
nant against the plaintiffs as the representatives of A2nthony 
Harman, deceased; and in his declaration assigned five several 
and distinct breaches of the covenant declared on ; that hc after- 
m r d s  died, and Goodbread, as his administrator, revived and 
carried on the suit ; that Dickey first, and then his administrator, 
summoned many witnesses to establish and support the s e ~ c r a l  
breaches of corenant assigned in the declaration; that the cause 
remained in  the courts of law for many years;  and at length 
Dickey's administrator established but one  of the several 
breaches set out in his declaration, and had a verdict and ( 10 ) 
judgment for the damages assessed on that and full cost, 
which included the witnesses summoned on the other breaches, 
as well as on tlie one upon ~vhich  he prevailed. The bill then 
stated that pending the action by Dickey's adminis t rn to~ all the 
assets of Harman had been exhausted by actiolis Li.ongl~t u n  
notes and bonds against his representatires. The bill prayed 
a n  injunction against the judgment, which tlie judge granted. 
The  answer of Dickey's administrator came in, denying some 
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of the facts stated in the bill, and insisted that the plaintiffs 
might have had relief at law by proper pleading if the facts 
stated in the bill were true. 011 a motion in the Superior Court 
to dissolve the injunction the court decreed accordingly, and 
the plaintiffs appealed. 

No counsel appeared for either party in this Court. 

DANIEL, J., after stating the case as above, proceeded as fol- 
lows: We are of the same opinion as the judge was who decreed 
a dissolution of the injunction. We think the injunction at  
first was improvidently granted. I f  the plaintiffs were taxed 
with more costs in the suit at  law than they were legally bound 
to pay, their remedy was by a motion in  the court of law for a 
retaxation of the bill of cost. If the plaintiffs, as the representa- 
tives of Harman, were sued on notes and bonds subsequently to 
the commencement of Dickey's action on the covenant, they 
should have pleaded the pendency of that action, and that the 
assets would be liable in the first instance to Dickey's recovery, 
if effected; and no assets ultra. Where a party has a plain 
remedy at law and neglects to avail himself of it, he has no 
right to ask relief in equity. The decree must, we think, be 
affirmed with costs. 

PER CURIAM. Decree accordingly. 

Cited: Champion v. Miller, 55 N. C., 196. 

( 11 1 
JOIIX SIJIPSON v. NATHAN ICING, Exr. of LETTUCE FOSTER. 

A bequest in the following words, "I have one bond on John, given 
3 January. 1837, for $300, I mill and bequeath to my son J. L's 
children,"  ill pass a bond on John Sin~pson for $300, dated 13 
January, 1537, vhere it appears from testimony de h o w  the will 
that the testator had but the one bond. 

A suit in equity for a legacy due to minors must be brought in their 
name and not in that of their guardian, though where the legacy 
is n debt against the guardian and one object of the bill is to 
obtain an injunction against its collection he may also be a party. 

THE plaintiff, John Simpson, mas indebted to Lettuce Foster 
in  the sum of $300 ; and, as the bill alleged, he went, on 3 Janu- 
ary, 1887, to her house for the purpose of giving her his bond, 
but did not, in consequence of the nonattendance of a person 
who was to be his surety. On 13 January, 1837, the parties met 
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again, and Simpson executed io 11h .  Foster his bond for that 
sum, n i th  Thcmas Garrett as his surety. 

On 25 February, 1S37, Xrs.  Foster made her will, and therein 
bequeathed, amongst other things, as follon-s: "I have one bond 
on John, giren 3 January, 1837, for three hundred dollars, I 
will and bequeath to my son John Lea's children." She ap- 
pointed the defendant King her executor, and died in April 
following. 

The bill stated that it was the intention of the testatrix to 
bequeath by that clause of her d l  the bond giren by the plaintiff 
and Garrett as above mentioned; and that she gave to Garrett, 
who m-rote the will for her, particular instructions to that effect, 
and that she did beliere when she executed the will that it con- 
tained a proper and accurate description of that bond, and al- 
leged that it was owing altogether to a mistake of the writer and 
of the testatrix that it did not, as the plaintiff mas able to estab- 
lish by proof. 

The plaintiff Tvas a f t e r ~ a r d s  appointed the guardian of the 
children of John Lea, all of whom mere infants; and he then 
applied to the esecutor to deliver to him as guardian the said 
bond, as that bequeathed to his ~ ~ 3 r d ~ .  But the esecutor refused 
to do so, and instituted an action at law on the bond 
against Sinlpson and Garrett, and obtained judgment. ( 1 2  ) 
Thereupon the present bill n-as filed, praying that the 
bond might be declared to belong to the plaintiff's n~ards, and 
the defendant be enjoined from proceeding on the judgment, ths 
plaintiff submitting to give his ncquiitance as guardian for the 
legacy. 

The answer admitted that the bond x7as not needed to pay 
debts, but insisted that the bequest lms void for uncert~inty,  inas- 
much as the d l  did not sufficientla stat? by n-hom the bond 
was gil-en, and likei~izc +hat this bond vould not pass becavie 
it mas dated on the 12th and 30; en 3 Janunrv, 1837; where for.^ 
the bond vas  a part of the andiqmsed surplus of the estate, and 
it became the defendant's dut;r to collzct rhe money for dieti-i- 
hution. The anwer  denied all knonledge of the intentions of 
the testatrix, except as appearing in the vill, and of any mistake 
in drawing the will; and insisted that i t  was not competent io 
explain the mill by parol testimony. 

The deposition of Garrett. IT-ho u-rote and viinesqed the vill. 
established all the facts stated in the bill as to the intention of 
the testatrix and her instructions, and his ovn mistake in omit- 
ting the name of Simpson as the obligor, and in changing the 
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date of the bond from the 13th to 3 January.  To the reading 
of this depoqition the counwl for the defendant objected. 

The plaintiff exhibited the inventory returned by the defend- 
ant, on nhich it appeared th? t  the testatrix owled about twenty 
s l a ~ e s  which nere  di~posecl 01. and perishable property which 
;he defendwit sold to +lw ~ n l u e  of W268.83, and cash $ 5 .  The  
inventory then procecdcd : "One bond executed to Lettuce Foster 
by John F i m p o n  and Thornny G.lrrett. dne 13 January.  1537, 
for $390"; and it s f a :~d  no other I:ond or debt oving to the 
testatrix. 

TI7 .  &l. Grcri'tnv~ for the plaintiff. 
J .  T. X o ~ e l l e r r d  for the defendant. 

R U F ~ I K ,  C. J., 11a~ing 5tated the caw as above, proceeded as 
f o l l o ~ ~ s  : As n7e find in :he answer. n ill and in1 en to r j  sufficient 

and full grounds for holding 111ot the bond in dispute 
( 13 ) n a s  not on17 iniended to he g i ~ e n ,  but is given in the 

d l ,  if is unnecessarr to snr  an- th inq on the objvction 
to Garrett's testimonr. TTe lay the eridencc ont of tlic rase, 
'herefore, and proceed upon the others. 

This is not the cnqe of a dwcription so imperfect and r a p e  
RS  tc  bc s e : ~ & w  and incapable of execution. , \ l thou~h the name 
of "Simpson" be omitted P S  the obligor, jet  the bond is suffi- 
ciently identified nithour that b ~ -  o t l m  parts of the description. 
Nor d l  the bcquest be defeated bv tlic difference in the dates 
of the bond as iiieririoned in  {lie xill,  and aq actually existing, 
provided that notnithstanclin~ that contradiction the bolld i s  
embraced by other parts of the description, and is from them 
so complptelv identified that ii is impossible to be mistaken as 
to the bond that n n s  menat. Thuq, m7e think. it is here. The 
case is but an example. under thc cornmon rule, that nhen a 
deed or will once suficiently idmtifies the thing by its knon-n 
name or b -  other means, arid then superadds unnecessarily to 
the description, w c h  f ~ r t l l e r  description, though inaccurate. wilI 
not vitiate the previous and perfect deicription. P ~ o c t o r  v. Poo l ,  
1 5  S. C., 370. I t  is our duty to execute the intention of the 
will, if it can be diccorered: and althongll no part of the descrip- 
tion is :o be rejected in the first i11q4ance, but the ~7;hole recon- 
ciled; yet, if illat c ~ ~ i n o t  be done, cer ta idv  an unnecessara and 
inaccurate part of the description must be disregarded rather 
than the x-hole di-;,ositioil shonld f a i l ;  provided the thing 
claimed be found to agree ~ i t h  those parts of the description 
that are retained, so that there can be no mistake in saying from 
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them that this is the thing. The testatrix gires to her grand- 
children a bond. The only question is, what bond? Whatever 
difficulties there might be in determining that question, if there 
were several bonds left for this sum and given by persons named 
John, in  this casc there is no such difficulty. The words of the 
will, read with flip kno~vledge of the admitted fact that the tes- 
tatrix had but a single bond, point infallibly to that one. She 
says, "I have but onp bond"; and she had one, and bul one. I f  
the will had stopped there this bond would have gone to 
the legatees as properly as the words "all my bonds" ( 14 ) 
would have carried this and any others she might have 
had. But the will further and correctly describes it as a bond 
for $300; and thus further and sufficiently identifies it. That 
identity is not lost, because the testatrix t r ~ ~ l y  adds that it is 
"on John," without saying "Simpson"; since that part of the 
description does not point to another instrument, but is merely 
defective in itself. Nor mill the identitv fail. althouerh she fur- 
ther and untruly adds that the bond wa$ "gi&n on 3tanuaFg," 
whereas it was giren on the 13th of that month; for the previous 
description is not rendered uncertain by this further description, 
which turns out unquestionably to be a mere mistake, since it is 
equally inapplicable to this or any bond held by the testatrix. 
I n  fine, as the testatrix had but one bond in the world, tlzat must 
pass under the bequest of a bond for the amount mentioned. I t  
must be accordingly declared that the bond belongs to the plain- 
tiff's wards. 

The Court has thouerht it best to make this declaration. inas- 
L. 

much as the construction of the will involves the merits of the 
controversy, and no objection mas made in the argument to the 
form of the bill; so that, v7e suppose it probable that parties 
would adjust the business, after obtaining the opinion of the 
Court on that noint. We cannot. however. nrocecd further in , .  
the case in the present state of the pleadingq. The bill is brought 
by the guardian, in his own name, for a legacy to his wards. 
The suit ought to be in the name of the wards. I t  is true that 
here the legacy consists of a debt owing by the guardian, and 
that one object of the bill is to obtain an injunction against a 
judgment for the debt. That might hare authorized the present 
plaintiff to become one of the parties, hut it does not dispense 
with the necessity of making the legatees themselves plaintiff. 
The equity does not belong to the debtor who happens to be 
guardian, but to the wards; and the injunction is only a mode of 
relief arising out of that equity. The case must therefore stand 
over for further directions, in order, should the parties not settle 
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i t  between themselres, that the  plaintiff m a y  take t h e  proper 
steps to  make the  other  parties. 

PER CL-RIASI. Direct accordingly. 

Cited: Banner v. Xinzms, 40 3. C., 397; Knight v. Bunn, 42 
K. C., $9;  Joiner v. Joiner, 5 5  N.  C., 72;  Kent v. Bottonz~, 56 
N.  C., 7 2 ;  ,lio~.fgage Co. v.  Long, 113 N. C., 126;  Peebles z.. Gra- 
ham, 128 N. C., 227. 

( 15 > 
DATID W. STOKE, Esr. of SARAH STONE, v. JOSEPH B. HIN- 

TOY, et CXOR, et al. 

Where a testatris directed her negroes to be sold in families, not to 
speculators, but to persons purchasing for their own use, and 
"the money arising from the sale" to be invested in bank stock, 
the interest on the stock to be paid two-thirds to her sister and 
one-third to her brother during their lives, and then the stock 
to be paid to another person. H t l d ,  that though there \xis no 
direction in the n-ill to that effect, yet the testatris intended a 
sale of the negroes on a credit; that twelve months was a reason- 
able term of credit; that the interest on the purchase-money 
accrued from the day of sale to the time of payment mas "money 
arising from the sale," to be invested with the principal in stock, 
and that  the legatees of the interest on the stock \\-ere not 
entitled to the interest accrued on the purchase-money before the 
investment. 

A bequest of a slare to one for life, and a t  t h e  death of the tenant 
for life to be sold or made free if his conduct should in the 
opinion of the tenant "merit such a distinction," mill not give 
to the legatee a larger estate than for life. 

Where a testatris in her nil1 bequeathed certain bank stock to her 
nephen7, G. D., and in a codicil declared as  fo1lon.s. "I desire that 
in case the education and tuition of G. D. is withheld from Fe.  
not having confidence in those that now direct his ways. I glve 
the bank stock before named and diqposed of to he dirided be- 
tn  een the said G. D., S. E. D. and E. M. D." ; and it appeared 
that  the testatrix did not hare the direction or control of the 
eduration and tuition of her nephew. G. D.. from a time anterior 
to the making ,of her mill to her death. Held, that the contin- 
gency mentioned in the codicil had happened upon wl~ich the 
stock v-as to be divided betn7een G. D, and the two other named 
legatees. 

TEE bill TI-a3 filcd i n  October, 1339, a n d  stated tha t  X r s .  S a r a h  
Stone, la te  of the ci ty  of Raleigh, dicd i n  the summer of 1838, 
leaving a d l ,  made i n  June ,  1 S N .   herci cia weye contained the 
following clauses : 

"I consider the most b e a e ~ d e n t  plan tha t  I can pursue towards 
G 
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STONE 2). HINTON. 

my negroes will be the following: I desire that they shall all be 
sold in families; that husband and wife, where I own both, and 
their small children, shall be put up together. They shall not be 
sold to speculators, but to persons for their own use." "Happy, 
Penelope's daughter, I leave to my sister during her life, and to 
be sold at  her death, or to be made free if her conduct 
should merit such a distinction, in  the opinion of my ( 36 ) 
sister." "The money arising frorn the sale of the above 
negroes shall be vested in bank stock. My sister, Margaret G. 
Hinton, to receive tmo-thirds of the interest; and my brother, 
Thomas B. Dashiel, one-third, during their lives. At their 
death, the bank stock to be given to Grayson Dashiel, the eldest 
son of my brother, Thomas Dashiel." 

To this will the testatrix, in July, 1835, added a codicil, in the 
following words : 

"Feeling and knowing at all times the uncertainty of life, I 
desire that, in  case the education and tuition of Grayson Dashiel 
is withheld frorn me, not having confidence in  those that now 
direct his ways, I give and desire the bank stock before namcd 
and disposed of to be divided between the said Grayson Dashicl, 
Sarah Ellen Dashiel and Elizabeth Mary Dashiel; the two 1at- 
ter-named persons are the children of my youngest brother, 
George Warren Dashiel." I f  Grayson should die without heirs, 
his portion to be divided between Sarah Ellen and Elizabeth 
Mary Dashiel. The bill then stated that the plaintiff, who was 
named executor in the said mill, and had qualified thereto, had 
sold the slaves, required by the will to be immediately sold, upon 
a credit of twelve months, with interest on the purchase money 
from the date; and that, as the term of credit was about expir- 
ing, he was desirous, as soon as he could collect the money due 
on the sales, to invest it in bank stock, according to the direc- 
tions of the will; but that a difficulty was likely to arise in the 
execution of the said trust, for that the defendant, Joseph l3. 
Hinton, whose wife was the sister of the testatrix named in the 
will, insisted that nothing was to be inrested in  stock but the 
principal sum for which the sales were made, and not interest 
accruing on such sales from the time when they 1%-ere made, up to 
the day of payment, and claimed that two-thirds of such accru- 
ing interest should be paid orer to him as due to his wife as 
profits, interest and income. The bill further stated that the 
said Joseph B. Hinton insisted that, under the clause of the will 
in relation to the negro, Happy, she passed to his wife and 
had consequently rested in him absolutely, and not merely for 
the life of his vife, and he had expressed a design to sell the 
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( 1 7  ) said slal-e. But the plaintiff alleged that he was advised 
that in both of these claims of the defendant, Hinton. he 

was wrong, and the plaintiff could not safely yield to his de- 
mands. 

The  hill further stated that Grayson Dashiel, the legatee 
named in the will, came n i t h  his father and mother to the resi- 
dence of the testatrix, in the !-ear 1820 or 1830, and remained 
with her, as members of her family, about the space of two 
years, when he and they left her and neler  returned to her 
house, nor v a s  the said Grayson el-er after under the direction 
and control of the testatrix. Whether the said Grayson was 
entitled to the whole principal of the bank stock, according to 
the will, or whether the case had arisen under the codicil, enti- 
tling the said Sarah  Ellen and Elizabeth N a r y  Dashiel to take 
with him, the plaintiff alleged that he waq unable to decide, and 
that  he was advised by counsel that it v a s  a question of doubt 
and difficulty, on which he ought not to determine. The  bill 
then prayed that the rights of the parties and the duty of the 
plaintiff, upon all the questions abore stated, might be declared 
by a decree of the court ;  and that, should the defendant, in the 
opinion of the court, be entitled only to an  estate for the life of 
his \~-ife in the negro, Happy, he might be decreed not to sell or 
remove her ;  and that proper and adequate security might be 
taken, under the direction of the court, that she might be forth- 
coming at the expiration of the life estate. 

The answer of the defendants admitted the facts set forth in 
the bill, but insisted upon their respective rights under the will 
of the testatrix. 

Badger. for the plaintiff. 
IT'. H. Huywoocl for the defendants. 

G a s ~ o s ,  J. Cpon the questions ~ h i c l i  have arisen betmen the 
plaintiff and the defendant5, Joseph B. Hinton and wife, the 
Court is of opinion n-it11 the plaintiff. 

The  testatrix directed 1 ) ~  her will certain slaves to he sold, the 
money arising from the sale to be rested in bank stock, and the 
interest of that stock to be paid two-thi1.d~ to her sister, Mrs. 

Hinton, and one-third to her brother, Thomas B. Dashiel, 
( 18 ) during t h ~ i r  live$. ~ i t h  certain limitations orer after 

their death. The executor has sold these slaves, allowing 
on some of them a credit of tv-elre months, taking bonds from 
the purchasers d r a r i n g  interest from the d a ~  of sale. And upon 
these facts it is  contended by the defendants, Hinton and wife, 
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that only the principal monev secured by the bonds i q  to he 
invested in stock, and that the interest ~ ~ h i c h  accrues on the day 
of payment is divisible as that of the bank stock would hare  
been had the price of the slaves been instantlv, on the sale, paid 
in cadi and conrerted into stock. The  r i l l  is silent as lo the 
terms and conditions of sale; but vie hold that tlie testatrix did 
intend a sale upon credit. This is the universal usage of the 
Sta te ;  and x-here tlle will intinlates nothing rar iant  from this 
usage. it is fair  to suppose that the d l  lvas niadc with an im- 
plied reference to it. This custom is either founded upon or has 
caused tlie cnactnlent of the statute vhich makes it imperative 
on executors or administrators who sell to pay debts, or to make 
d i ~ i s i o n  of the personal estate of their testators or intestates. to 
give n o t  l ess  than six months' credit for enhancing the price of 
the property. Scc L a ~ v s  1791 ( 1  Re\?. Stat., ch. 46, see. 11).  3 
credit of twelve months on the sale of slaves i y  usual, and it can- 
not be deemed unreasonable, vhere  the testatrix has forbidden 
that they he sold to speculators or to other3 than those ~ ~ h o  might 
buy for their own use. Such purchasers hare usually to look to 
their annual crops for the means of rnecting their engagements. 
Believilg that the testatrix conten~plated a sale upon credit, and 
entertaining the opinion that the credit al lo~i~ed 11-as not unrea- 
sonable. x7e hold that the amount ~x-hich the mrchasers are to 
pay upon the expiration of the term of credit, in mhaterer form 
such paynlent may be reseraed or secured. is  in the language of 
the will. "the nionev arising from tlie salc." 

G 

On the second question raised betn~een these parties, m-e are at 
a loss to see upon ~ i ~ h a t  ground a larger c s t a t e  i n  the negro girl, 
Happy, is claimed by X r .  and Xrs .  Hinton than for the life of 
the latter. The case of J t r m c s  7.. Xc2sters, 7 S. C., 110, where 
this Court held that the legatce took bnt an estate for life, 
v a s  one f a r  niorc favorable to a claini of the absolute ( 39 ) 
propert7 than that arising upon the bequest now under 
consideration. The p o z r w  which the testatrix has conferred on 
Mrs. Hinton, directing the girl to be sold or set free at her death, 
in no n7ay enlarged her estntc.  

Cpon the other question whereon advice is p a v e d ,  the Court 
is of opinion that, inasmuch as it is admitted upon the pleadings 
that the tes ta t rh  did not hare  the direction or control of the 
education or tuition of G r a y o n  Dashiel from a time anterior to 
the making of the d l  of the testatrix until her death. the con- '= 
tingency mentioned in  the codicil thereof, upon the happening 
of which the interest i n  the bank stock bequeathed in the body 
of the d l  to said Grayson, became, according to the terms of the 
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codicil, divisible between the said Grayson and Sarah  Ellen and 
Elizabeth Mary Dashiel, has occurred. The dissatisfaction 
which the testatrix declares in  the codicil with the manner in  
which his education and tuition were then conducted furnishes 
a clear exposition of the sense in mhich she uses the phrase, "in 
case the education and tuition is Tvithheld from me.'' She  in- 
tends that  the conditional and prospectite disposition made in 
the codicil shall depend upon the fact whether the training of 
this youth s l d  continue as it then vas,  x-ith those in whom she 
had not confidence, or be brought under her guidance and direc- 
tion. I n  the sense of the testatrix, it  Tvas withheld from her, 
because she had i t  not. 

The  plaintiff is to pap the costs of the suit 'out of the fund. 
PER CURIAJI. Decree accordingly. 

( 20 ) 
WILLIAJI THIGPES et al. r. JAMES J. HORKE et al. 

In equity a distinct appropriation and delireq over by a debtor of 
his choscs in action for the benefit of one of his creditors is an 
assignment of them, and will prevail against a subsequent nssign- 
merit by deed of all his clloscr in action to another creditor: for, 
as in neither case is the assignment a transfer of the legal in- 
terest in the choses in action, that ~ h i c h  is in e q n i t ~  an assign- 
ment first in point of time will prevail. 

i n  assignment by deed of all a debtor's clloses in action for the 
benefit of one of his creditors yill not entitle that creditor to 
claim money not the proceeds of such choses in action paid sub- 
sequently by the debtor to another creditor. 

UPON the pleadings and proofs in this case, it  appeared that  
on 27 April, 1837, the defendant J o h n  Atkinson executed to the 
plaintiffs, as trustees of sundry creditors of the said John, and 
for securing the payment of debts due to these creditors, a deed, 
whereby he assigned to the said plaintiffs a large quantity of 
produce, several specific articles of personal property, and then, 
by general Tvords, "all the goods. lvares and merchandise in  his 
store, and all his book debts. bonds and notes, of whatever de- 
scription, and judgments." I n  t h ~  month of December, 1831, the 
said John  had intermarried with Xrs .  Esther J. Tyson, a widow 
lady, possessed of conciderable personal estate. Before this mar- 
riage all her personal property was duly con~eyed,  with the con- 
sent of the said John, to the defendant James J. Horne, as a 
trustee. to hold for the use of the said Esther until the marriage, 
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mld from and after the solemnization thereof, then in trust, to 
per~nit  her, notwithstanding her coverture, to take all the profits 
thcrcof to her separate use, with a power in the said Esther to 
dispose of the whole of the said property by instrument in 
nature of a deed or d l ;  and in the event of no disposition being 
il~adc by her, to hold to the use of the said Esther's then child, 
and of any other which she might have. I n  1834 or 1835 the 
defendant John, being desirous to raise money to carry on his 
mercantile operations, proposed to his wife to sell some of the 
negroes included in her marriage settlement, to which she as- 
scnted, upon condition that the money so raised should be 
deemed a loan from her to him, to be repaid at a con- 
venient time thereafter. and to be reinvested in  other ( 21 ) 

\ ,  

negroes. The negroes were accordingly sold by the said 
Atkinson and his wife, and the money so raised was appropriated 
to his mercantile engagements, but never refunded or reinvested. 
A few days before the execution of the assignment to the plain- 
tiffs. the said Atkinson. conscious that his embarrassments were 
becoming insuperable, delivered unto John A. Vines (Horne. his 
wife's trustee, then residing at a considerable distance) a num- 
ber of notes and other claims, to be collected for and applied in 
part satisfaction of this debt, due to his wife; and some time 
after the execution of said assignment to the plaintiffs, the wid 
Atkinson made a formal assignment of these and others to the 
said Horne, and paid over to him the sum of $265 in  cash, which, 
with the choses in action so transferred, covered the amount of 
the said debt. 

The plaintiffs, by their bill, insisted that the assignment to 
them was prior to the assignment of Horne, and required that he 
account to them for the choses in action thus transferred to him, 
and the money paid therewith. 

T h e  Attorney-Ge?zernl for the plaintiffs. 
Iredell for the defendants. 

GASTOK, J., having stated the case as above, proceeded as f ~ l -  
lows: The plaintiffs and Horne are both trustees, and both rep- 
resent creditors of the defendant Atkinson. Neither of the 
assignments, as it regards the choses in action, transfers the 
legal interest-and in equity a distinct appropriation and de- 
lirery over by the debtor of the choses in action, for the benefit 
of his creditor, is an assignment thereof.. The Court therefore 
declares that the defendant Horne is entitled to retain so much 
of these choses in action, or of the proceeds thereof, as were 



actually delirered to  J o h n  -1. T i n e s  before t h e  execution of t h e  
assignment to the  plaintiffs, hut must account to  them for  t h e  
residue thereof. 

As to t h e  ino~ley,  the plaintiff-, h a ~ e  n o  claim thereto, unless 
i t  was the proceeds of the chose:: i n  action or  other p r o p r t v  em- 
braced in their  assiglim,~nt. 

Thcre  must therefore he a n  i n q u i r - .  to  ascertain I\-hich of the  
choqes i n  actioii assigned to Home ~ v e r e  delivered to 

( 22 ) Vines before the date  of t h e  assignment of t h e  plaintiffs, 
a n d  ~ v l l c t h e ~  the money pa id  over to  H o r n e  TI-as i n  ~ ~ l ~ o l e  

o r  i n  par t  of  he procecds of property assigned to the  plaintiffs. 
PER C ~ R I A X .  Decree accordingly. 

CIIhI:I.I.:S JIcALISTER. A\(lnn*. of E1,IZABETI-I JlcALISTER, r. 
J O H S  T. GILJIORE. 

Where a testator after girine to his wife for life a certain plantation 
and negroes directed in a \ubsequent clause that  his e.tate should 
be kept together on his lands and plantation ("not left to his 
n i f r " )  for a particular time. and that the profits which had 
accrued during that time should be dirided hetween his daughter 
I.:. A\. and his grandson 3. T. G.. and then in sereral distinct sec- 
tionq proceeded to limit his eqtate, real and personal, in and 
amonr his family upon the happening of certain contingencies ; 
and then in another section d e ~  iwrl and hequeathed a s  follo~vq: 
''I further will that a t  the death of 11137 wife all that estate left 
liw clurine hcr natural life. both real and perqonal. be equally 
dirirled hetn-een my daurhter E. A. mid her chilrlren, and illy 
a.anclqon J. T. C , .  proride4 he shall hare attained the age of 
tnenty-one years. to them and t h e i ~  heirs forever." Held. upon 
its al)peari3?g that the daughter died nithout children in the 
lifetinie of the tenant for life, hut after the grandson had at-  
tained the age of twentj -one years. that the reiltainder in the 
property given to the n i fe  for life n a s  not affected hy a i ~  
clause of the will hut the Inqt. and that by that clause a moiety 
of the remainder in the slaves rested in interest in the daughter. 
either in~n~ecliately upon the death of the teftator or, a t  least, 
upon the coming of age of the qrandson, so that npon the death 
of the daughter her husband n a s  entitled to claim the same a s  
her administrator. 

THE bill charqed tha t  .Tus~ph Thomas  died qomp t ime in 1519, 
leal  ing a \\-ill, i n  n hich v e r e  cont wined the f ollon ing: clauses : 
"2d. I g i r e  a n d  bequeath to  m y  belored wife, H a n n n h  Thomas,  
f o r  and  dur ing  the  term of her  na tura l  life. the  fol loning prop- 
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erty, riz.. old Primus, eic.; also that part  of 111y pla i i ta t iu~~ that 
I bought of X r .  Beard," etc. "Item 8th. I nil1 and de- 
sire that all my  estate, both rcal and p e r s o ~ ~ d ,  not already ( 23 ) 
devised, shall be kept by my e~er .~ i tors  on the lands and 
plantation ( I  mean tlltii ,,art not left to my n i f e ) ,  to tend a i d  
camp on,"etc. ((1 f ~ ~ r t h e r  n ill that qhould my d:in&ter, Elizabeth 
BZcAlister, breed and rniqc cllildre~?, that the net l~roceed. of niv 
estate be equally d i ~ i d e d  briveen m r  grnndsoa, John T. Gil- 
more ; my daughter, E l i z a l ) ~  11 XcAl i s~e r .  and her childreu ; my 
daughter, Elizabeth 3icAiliiter. m d  her children to rcceix c ?heir 
parts of the proceedb of the ii1111, :lud lands a l inua l l~ ,  :lnd rliat 
mp  grandson, John T. Gilniore. rewire his proportioiiatc part 
of said proceeds when he sliall h*lre arri i  ed to the age of tncnt~--  
one ycars, and not before. Tlem 9tl:. I n-ill and deqirc that 
should my grandqon, John  T. Gillnore, die hcfore he attains to 
tllc age of twerity-one gears, then I gire and bequeath to my 
daughter, Elizabeth McAIlister, all n i r  e.;tntc, both real and per- 
sonal, to her and 11r r. Iicir.. f q r e x ~ r .  11eu.l 1O~h. I x-ill, further, 
that should 1117 daughler, Elizaheth McLllisier, die x~irliout chil- 
dren before nl? graridxm, Jolni T. Gil~iiore, a r~ixe .  to the age 
of t nen tyonr  years, tllerl 1 c i ~ e  and hequcath to nir grnnd\on, 
John T. Gilmorc, nll 111~- estate. real mid pe rw~ml ,  ivhirh has 
not been ahead7 deriscd. Should niy grandqon, John T. Gil- 
more, die after that he may h a ~ e  urri'red to the age of twenty- 
onc years, xi thout children begotten in ~iedlork ,  then and ill that 
case I gire and bequeath all that part of PIT  estate left to him. to 
be equally diricled betinmi n l r  brother, TVilliaii~ Thomas', chil- 
dren, viz.," etc. "I te~il  11th. S l i o ~ l d  l i ~ y  grandqo~:. John T. Gil- 
more, at tain to the age of tnenty-ollc years, and n~?- daughter, 
Elizabeth Mc,Uister, and her children, or either of them, be 
liring a t  that pcriod, then I x d l  and desire that all my eqtnte, 
both real and personal, be equally diridcd bctx~ec11 my grandson, 
John T. Gilmore, n1,v daughter, Elizabeth 34cAllister, and her 
children, consisting of the follo~ving negroes and lands, 7-iz.," etc. 
"Item 12th. 1 further nil1 that  at the d c ~ t h  of niy nife,  Hannali 
Thomas, that all that estatc left her durinq her natural life. both 
real and personal. he equally dixided hetiwen niv daughter, 
Elizabeth McL\lister. and her children, and my grmidson, 
Jolm T. Gilmorc, prorided he shall hare  attained the ( 2-1 ) 
age of twenty-one. to  :lien1 and thcir heirs, forerer." The 
bill tlieri stated tliat John  T. Gilmore arrired at tlie age of 
t~venty-one years ahont tlie year 182.5, and tliat Elizabeth XcA1- 
ister died, nithout children, about the pear 1S30, and that the 
plaintiff, her husband, administered upon her estate. I t  was 
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further stated that the executors had assented to the bequest to 
the wido~v for life, and that she had takcn possession of the 
slaves and other property bequeathed to her; that she was still 
living. and hnd sold her interest in the said s l a ~ w  to the defend- 
aGt, John T. Gilmore, who m s  about to remore thence beyond 
the limits of the State. The plaintiff insisted that, under the 
mill of Joseph Thomas, the remainder in the slaves bequeathed 
to the widow for life rested in his intestate and the defendant, 
and that in the e ~ e n t s  that had happened he was entitled, as the 
administrator of his wife, to one-half the said slares, and prayed 
to h a ~ e  them secured to him. The defendant put in an answer. 
which admitted the material facts stated in the bill, but insisted 
that he was solely entitled to the remainder in  the slares, after 
the life estate in his grandmother, the testator's widow. 

No counsel appeared for the plaintiff in this Court. 
Badger and TIr. H. Haywood for the defendants. 

DANIEL, J. Upon this state of the case, there can be no doubt, 
and we so declare, that the remainder in the slaves and their 
increase (mhich had been bequeathed to Hannah Thomas for 
life) vested in moieties in Elizabeth McAlister and John T. Gil- 
more. Vhether the said legacy vested in interest immediately 
on the death of the testator, or on John T. Gilmore's arriving at 
the age of t~~enty-one years, it is now unnecessary to decide, as 
Gilmore arrived at t~enty-one years of age before the death of 
Elizabeth McAlister. But our attention has been called to the 
eighrh, ninth, tenth and eleventh sections of the will. Oil read- 
ing those sections, me haae no hesitation in saving that they 
relate entirely to other portions of the testator's property and do 
not touch or relate to the property giren by the testator to his 
~ i f e  for life and then in remainder (by the t~velfth clause) to 

Elizabeth McAlister and John T. Gilmore. By the eighth 
( 25 ) section the property (not left to his wife) is to be kept 

together for a particular time, and then a direction hon~ 
the profits which had accrued during that time should be divided 
between Mrs. XcAlister and John T. Gilmore. The ninth, tenth 
and eleventh sections proceed to limit the said property in and 
arnong his family, upon the happening of certain contingencies. 
The propcr t?~  referred to in these sections, we think, does not 
include the interest in remainder of the slaves left by the testator 
to his xife for life. This may be collected from \That the tes- 
tator has said in the eighth section ("not  left t o  my wife"), as 
\Tell as the express enumeration and designation of the property 
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intended to be corered by the eleventh section, a t  least by the 
schedule appended to the foot of that section, which schedule 
does not include the slaves g i ~  en to his wife for life. We thinli 
that the h e l f t h  section is an independent clause, intended solely 
to dispose of the property giren before to his ~ ~ i f e  for life. The 
plaintiff is  entitled to hare  his moiety of the slaves secured, etc. 

PER CURIIX. Decree accordingly. 

Cited: Hearne v. Kecan, 37 N. C., 38. 

MACKEP GREGORY v. NATHASIEL J. BEASLEP, Admr. of 
MARY L. GREGORY, et al. 

Vhere a testator bequeathed all his personal property to his four 
children, A, B. C and D, to be equally divided between them when 
his son A arrired to the age of twenty-one years. "and if  one or 
tvo  or three should die under age or without lanful issue for 
all the property to go to the surviving ones forever." Ilcld.  that 
upon the death of D, a daughter, before her arrival a t  full age, 
but after A had attained tv7enty-one years old, her share would 
go over to her brothers then living; and that neither the child 
of a sister who had died after attaining full age nor the nest of 
bin of the testator was entitled to any part of it. 

SAMUEL GREGORY died some time in 1824, leaving a d l ,  in 
which he bequeathed as fo l lom:  
"I gire  unto in7 four children, AIaria, Frederick, Xackey 

and X a q  1,ncilla Gregorj-) all 1117 propcrt ,~,  to be equal17 
divided when my son, Fredericli Glcgorv, arrives to the ( 26 ) 
age of t-venty-one years old; and if onP, or  two, or  three, 
should die under age or ~ ~ i t h o u t  lawful issue, for all the property 
to go to the surviving ones forerer." 

Frederick Gregory arrived at full age in  Narch,  1835, soon 
after which, upon a petition filed for that  purpose, the slaves 
belonging to the testator's estate were divided into four lots or 
shares, and the report thereof was confirmed a t  the February 
Term, 1836, of Chowan County Court. l l a r i a  married the 
defendant Beaslep, arr ired to the age of twenty-one years, had 
issue ( a  daughter, now alive), and died i n  January,  1834. N a r y  
Lucilla Gregory died under age and without issue. i n  Xay,  1838. 
The widow of the testator married and had issue ( a  son, now liv- 
ing), hlaekey Gregory, the hrother of the intestate. Mary Lu- 
cilia filed this bill against her administrator and also against the 
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representat i~ e of Maria Beadry,  the nest of kin of the said X a r y  
Lucilla and Frederick G r e g o r ~ ,  i n  which he claimed to he enti- 
tled to one-half of the share of the slaves allotted to the said 
X a r y  Lucilla, admitting that  his brother, Frederick, mas entitled 
to the othm half. Answers were put in by the defendants, admit- 
ting thc abore facts to be tnlc, and insisting upon the interests 
of the parties, respectively. 

The cause was submitted, witllcut argument, by 

-11. J J ~ i / q l ~ t o n  for the plaintiff, and 
- 1 .  _ ~ J O O I . P  for the defendants. 

DAXIEI,, J., aftcr staling the case as abore, proceeded as fol- 
low.: T h e ~ e  are thrce sets of claimants upon the share that fell 
to the intestate, I l a r r  Lucilla Gregory-first, the t ~ v o  surr i r ing  
brotliers ; sccondlg, tlle t n o  s u n  iving brothers and the dcfmdant, 
the administrator of the deceased sister, X a r i a ;  thirdly, the next 
of kin of Mary Lucilla, under the statute of distributions. 

The esccutorg d e ~  ise being good in  law, the next of kin, as 
such, ha\?.  n e  think. no right to any of the share. I t  is r e ry  
probablc that the testator. if he could haye foreseen the events 

nhich hare  hal,pened, might hare  limited a part of this 
( 27 ') fund to tlie c l d d  of &ria. But this Court can only con- 

q t rw n i l l i :  it  is not alloned to make them for testators. 
Tlic twlator lia. w id  that  if one, or t ~ o ,  or three, of his children 
should die under age or ~vithout issue, "for all the property to go 
to ~ h c  s r ~ i z z c i n q  ones  foreccr." The meaning is that d l  the 
property, or original shares of one, t ~ + o ,  or three of his children 
dying bcfore coming to age or ni thout issue, should go oyer to 
thc child or children t h e n  s u r ~ ~ i ~ i n g .  The expression, "szrrriring 
O I ~ P C , "  shows this to be his meaning. 

TT'e do not subscribe to the argument, made by the defendant's 
counsel. that the testator meant, if either one, two, or  three of 
hi< children sho~lld die before the time of division, viz., before 
Frederick arrired to the age of tnTentv-one years, then only the 
interest of the pcrson so dying should go over to the surr i rors ;  
but not if any d i d  a f t e r  the time of division. TITe can find 
nothing in the d l  to tie up  tlle contingency only to the time 
before the division. TI-e think that the testator meant that the 
property nhich  he gave to each of his children should be dil-ested 
and go 01-er to the survirors if any of the four children should 
die ~ ~ ~ i t h o t l t  isq~le before thev arrive at the age of tnTenty-one 
p ~ r s .  This opinioii is perhaps fortified bv the fact that the 
testator must h a ~ e  knon-n that   hen Frederick should come to  



N. C.] JUNE TERM, 1840. 

the age of twenty-one years his daughter, Mary Lucilla, would 
only be twelve years old. Yet he says ( in  the clause) that  if 
either die under age and without issue, the property is to go to 
the surrivors, which tends to show that  he did not mean to limit 
the contingency up to the timr of the division only, but after- 
wards, also, if the event should occur. Illackey and Frederick, 
being the only children surviving a t  the death of their sister, 
X a r y  Lzicilln,, are entitled to the said share in  moieties. 

PER CURIAX. Decree accordingly. 

Cited: Threadgill v. Ingrarn, 23 N. C., 579 ; Skinne~ c. Lamb, 
25 N. C., 157. 

( 28 > 
SIDSEY S. PERRY et al. v. JAMES D. NEWSOM, Acln~r. of BUR- 

WELL PERRY, et al. 

If the putative father of bastard children procure a private act of 
Assembly to he passed to alter their names and to legitimate 
them and the act, after reciting that they are his illegitimate 
children, declares that they shall be legitimated and made capa- 
ble to take, possess, enjoy and inherit any estate, either real or 
personal, which may be devised or descend to then1 in as full 
and ample a manner, to all intents and purposes. as if the said 
children had been born in lawful wedlock, it makes the children 
legitimate to the person who is recited in the act to be their 
father, though there is no express declaration that they shall 
be legitimated to him. 

The agency of the father in procuring such an act to be passed cannot 
affect its construction, but it may be material to give effect to it 
and make it operate on his property. 

Whether the Legislature can, by a private law, before the death of 
the owner of an estate, annul the capacity of one person to suc- 
ceed and confer it on another without the consent of the omner- 
QZL? But if it can, it is not presumed to have so intended with- 
out an explicit manifestation of such intent. On the contrary, 
the general principle is that private acts are in the nature of 
assurances a t  common law, and therefore that their operation 
is meant to depend on the consent of those persons who are in  
esse and whose estates are the subjects of the acts. 

THE bill stated that  Burwell Pe r ry  died some time in 1839, 
intestate, possessed of a large personal estate, and that the de- 
fendant Newsom became his administrator, and that  the com- 
plainants were the illegitimate children of the said Burmell 
Pe r ry  by the defendant ------ Perry, with whom he intermar- 
ried after their bir th;  that  prior to the passage of the act herein- 
after mentioned, they bore the maiden name of their mother, 
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though they were always acknowledged and treated by the de- 
fendant's intestate as his children; and that he, at the session of 
the General Assembly held in the year 1828 procured the follow- 
ing act passed : 

"As ACT TO ALTER THE SAIIES OF SIDSEY S. GAY, SARIUEL C. 
GAP, NARY G. GAY AND FABIUS H. GAT, OF WAKE COUSTY, 
AKD TO LEGITIXATE THEM. 

"Be it enacted, etc., That Sidney S. Gay, Samuel C. Gay. 
Mary G. Gay and Fabius H. Gay, the illegitimate chil- 

( 29 ) dren of Burn-ell Perry, shall hereafter be kno7-m and 
distinguished by the names of Sidney S. Perry, Samuel C. 

Perry, Xary  G. Perry and Fabius H. Perry, and by that name 
shall be made capable to sue and be sued, plead and be impleaded 
within any court within this State, and by that name shall be 
legitimated and made capable to take, possess and enjoy and 
inherit any estate, either real or personal, which may be devised 
or descend to them, in as full and ample a manner, to all intents 
and purposes, as if the said Sidney, Samuel, Mary and Fabius 
had been born in lawful wedlock; any lam to the contrary not- 
withstanding." 

The complainants alleged that, by the force of this act, they 
became, in law, legitimated as the children of the intestate, and 
were to be regarded as if born to him in laviful vedlock, and 
were entitled to succeed to his estate, real and personal. as his 
only children, heirs at law and next of kin; and they prayed for 
an account and distribution of his estate. 

To this bill the defendant demurred, and, the demurrer being 
sustained and the hill dismissed, the plaintiffs appealed. 

R a i l q ~ r  for the plaintiffs. 
IT'. H. Hir~ylcood for the defendants. 

RUFFX, C. J .  The act under which the plaintiffs claim can- 
not be read vithout receiring a r i r id  impression that it nTas 
meant to legitimate these persons as the children of Burwell 
Perry. I t  states them to be "the illegitimate children of Rur- 
well Perry," and then alters their name froni Gay to Perry, and 
by this last name they are made legitimate and capable to take 
and inherit any estate, either real or personal, in as full and 
ample a manlier as if they had been born in lawful wedlock. I t  
seems to us that there can be but one answer to the questions: 
,Is n7ho.e children are they legitimated? From whom may they 
take and inherit property? I t  ~vould have been more fornlal and 

I S  
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professional to have written the act that they should bc deemed 
the legitimate children of Burmell Perry and might succeed to 
him. But if the act had been so drawn, though the expression 
mould have been more precise, yet the sense mould not 
have been plainer than it is now; for certainly the legiti- ( 30 ) 
macp enacted must take the place of the illegitimacy re- 
cited. This is a necessary implication from the recital; else 
why make such a recital at all? I t  is on this point that the pres- 
ent case differs from that of Dralce I!. Dralce, 1 5  N .  C., 110, in 
which it did not appear whose illegitimate offspring the persons 
were deemed by the Legislature to bc. But here that fact is 
affirmed and necessarily controls the construction of the act and 
renders its meaning obrious. When thus rendered, it is our duty 
to execute the law, whether it be a public or private statute; for 
the difference between them is not in their obligation, but only in 
the rules of construction. The latter is never carried beyond its 
letter or plain implication. Here we think the implication a 
necessary one, from the language of the act, unaffected, of course, 
by the agency of the father in procuring it to be passed. 

But, although the agency of the father can have no influence 
on the construction of the act, i t  may be material to give effect 
to it and make it operate on his property. We do not mean to 
say positively that the Legislature cannot make one who is out 
of the line of descents succeed to an ancestor against the consent 
of the ancestor, instead of him who mould be heir, according to 
the general law. Perhaps if the power of disposition by the 
ancestor in his lifetime be not restricted, and as the law gives 
the capacity to inherit, it may not be beyond the power of the 
Legislature, by even a private law, passed before the death of 
the owner, to annul the capacity of one person to succeed and 
confer it on another. But if that can be done, it is not to be pre- 
sumed to have becn intended, without an explicit manifestation 
of such intent. On the contrary, the general principle is that 
private acts are in the nature of assurances at common law, and. 
therefore, that their operation is meant to depend on the consent 
of those persons who arc in esse and n-hose estates are the sub- 
jects of the acts. Whaierer difficulty there might be upon the 
question of legislatire power in the case supposed. of a legitima- 
tion against the mill of the nnc~stor, i t  does not exist in this case. 
The bill explicitly states the father's consent to the act, 
and it is admitted by the demurrer; and consequently his ( 31 ) 
estate is bound, not merely by the force of the statute, but 
by that and his own act and consent together. 

The decree must be reversed and the demurrer overruled, and 



IS THE SGPREME COURT. [36 

the cause remanded for an  answer and other proceedings in the 
court belox-. The cost in both courts must be paid out of the 
assets of the intestate. 

PEE CCRIAII. Decree reversed. 

Cited: Lce v. Xhankle, 51 N. C., 315. 

JAMES SELSOS. Csr. of ASSIS JIOORE, T-. J O H N  JIOORE et al. 

Where a testatrix bequeathed "that all the balance of my property 
shall be dirided between IA. G., A. S., 31. F.. and A. and I. A. 1J. 
to draw one share; alqo XI. and S .  11. to draw one share. Hcld ,  
that the t e s t a t r i~  intended the residuum of her property should 
he divided into fire equal shares. of which one share was to go 
to the two B's and one other share to the tno H's. and the three 
remaininz shares to the three other named legatees. H t l d ,  
fttrtlier, that I. A. R., one of the legatees, havinq died before the 
tes ta t r i~ ,  his moiety of a \hare lapsed and vent to the nest of 
Bin of the testatrix, because all of the legatee% whether taking 
~vhole shares or moieties of shares. vould hare been, if they 
had lived, not joint tenants but tenants in common of the fund. 

TIIE bill states that ,Innis Moore, being possessed of consider- 
able personal estate, died some time in  the year 1834, after hav- 
ing made a will, i n  n-hich she gave dirers specific legacies, and 
then bequeathed as follows : 

"It is also ms7 will and desire that  the balance of my property 
shall be divided bet~veen Lucinda Godley, Annis Selson, Xar ina  
Forest and Annis and John Alexander Brinkley, to draw one 
share;  also Jfarina and S a n c y  Hardie, to draw one share." 

The bill then stated that Annis Nelson died before the testa- 
trix, leaving a son by the name of William 11. Nelson, ~ h o  was 
entitled to her share, under the said residuary clause: and that  

John Alexander Brinkley had also died before the testa- 
( 32 ) trix, m-hereby the legacv to him became lapsed. The bill 

was filed by the plaintif-f, 2,s the executor of the said Annis 
Moore, against her legatees and nest of kin, and prayed the 
advice of the court as to how he should pay over the residue in  
his hands, alleginq that the guardian of I l a r ina  and Nancy Har -  
die, who lvere infants, insisted that the said residue should be 
divided into t ~ o  equal share's, of n-hich his wards Irere enritled 
to one, and the other legatees and nest of kin to the other;  while 
the latter contended that it should be dirided into five equal 
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shares, of which Lucinda Godley was entitled to one share, Ma- 
rina Forest to one share, William M. Nelson (son of Annis Nel- 
son) to one share, Annis Brinkley to one moiety of one share, 
and the next of kin of the testatrix to the other moiety of that 
share, and Marina and Nancy Hardie were entitled to one share. 

The defendants, in their answers, admitted the facts stated in 
the bill, and contended for the construction most favorable to 
their respective interests. 

No counsel appeared for the plaintiff in this Court. 
T h e  Attorney-General for the defendants. 

DANIEL, J. The Court is called upon to put a construction 
upon the residuary clause in  the will of Annis Moore, and also 
to decide upon the rights of the parties, according to the facts 
admitted in the pleadings. We are of the opinion that, by a fair  
interpretation of the said clause, as'stated in the bill and admit- 
ted in  the answers, the testatrix intended the residuum of her 
property should be divided into five equal shares. One share 
was to go to the two Brinkleys, and one other share to the two 
Hardies, and the three other shares to the three other named 
legatees, viz., Lucinda Godley, Annis Nelson and Marina Forest. 
This construction, we think, necessarily follows, when we see the 
word "and," the first copulative conjunction, placed immediately 
preceding the Christian names of the two Brinkleys, and the 
words, "to draw one share," placed immediately following the 
names of the said two Brinkleys. Then comes the bequest to the 
two Hardies, in these words, "also Marina and Nancy Hardie to 
draw one share." 

The testatrix having directed "shares" of this fund to 
be allotted to some of the said residuary legatees, the ( 33 ) 
whole fund must necessarily be supposed to hare been 
intended by the testatrix to be first equally divided into five 
shares, and then two of these five shares to be again divided 
between the Brinkleys and Hardies. This being so, made the 
legatees take in distinct shares. Mrs. Nelson, one of the legatees, 
having died before her mother, the testatrix, and having left a 
son, William Nelson, one share of the five will belong to him, by 
virtue of the act of Assembly ( 1  Rev. Stat., ch. 122, see. 15). 
John A. Brinkley, one of the two Brinkleys who was to have one 
share, having died in the lifetime of the testatrix, the question 
now is whether his moiety of one share survives to the other lega- 
tees, or whether it lapses and goes to the next of kin of the testa- 
trix. We are of the opinion that all the residuary legatees, 
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whether taking whole shares or moiety of shares, would h a ~ e  
been, if they had lired, not joint tenants, but tenants i n  common 
of the fund ;  therefore the moiety of the one share bequeathed io 
the said John Alexander Brinkley lapsed and now belongs to the 
next of kin of the testatrix. 

PER CURIAII. Decree accordingly. 

TEIO11AS S H E P H E R D  r. ISAAC TRUI!LT et al. 

A bill filed b r  a creditor charging that his debtor n-as a partner in 
a particular firm, and that he had p~rchased his debtor's interest 
therein under an execution againct him, and callii~g for an 
account of the partnership, cannot be sustained upon proof 
merely of a fraudulent sale or transfer of some of the goods 
to the firm by the debtor, because such sale or transfer will not 
make him a partner therein. 

IN 1835 a mercantile firm x7as formed and did business a t  
Franklin, i n  Macon County, under the name of Joseph Welch 8: 
GO. I t  was con~posed of the follov~ing known and open partners, 

namely, James Truit t ,  Robert Hal l  and Joseph TTelch. 
( 34 ) I n  Ikugust, 1835, fsaac Truit t  went to Charleston, in 

South Carolina, to purchase goods for the firm, and in its 
name and with its means he made purchases to a considerable 
amount. At the same time he made purchases in  his on7n name 
and upon his on-n credit, to the value of .about $600, and these 
last goods were packed and marked in  his name and so arrired 
at Franklin, in n-agons, n i t h  the others. Upon their arrival they 
Tvere all taken in  possession by James Truit t ,  Hal l  and Mrelch 
as the effects of Joseph Welch 6r Co., and nere  put into their 
store together for the purpose of sale ; so that, the particular 
goods purchased in the name of Isaac Truit t  could not, as the 
plaintiff alleged, be identified. 

The bill stated that Isaac Truit t  was then much indebted, and, 
indeed, in.011-ent; and that for that  reason he mas not held out 
as a partner in the firm of Joscpli T e l c h  R. Co., but that he Tyas 
in  fact a secret partner, and that the goods bought and sent i n  
hi? name formed a part of the capital stock of the firm put i n  by 
Isaac Truit t .  I t  then charged that  Thomas Shepherd r a s  a 
creditor of Isaac Truit t ,  and "directed the sheriff to levy his exe- 
cution on the interest of said Isaac in said store, and that the 
said Isaac's interest v a s  accordingly exposed to sale and pur- 
chased by the plaintiff" in September, 1633. The bill mas filed 
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against Isaac Truitt, James Truitt, Hall and Welch, and charged 
that they denied that Isaac Truitt was a partner in the firm, and 
consequently refused to come to any account with the plaintiff. 
The prayer was that the defendants might discover the terms of 
the contract of copartnership, and that there might be an ac- 
count and the plaintiff paid what might be found due'to him 
thereon. 

The answer stated that Isaac was indebted to James Truitt, 
and that it was agreed between them when Isaac went to Charles- " 
ton to purchase the goods for the firm that he should also make 
the purchase, as above mentioned, on his own credit, and that 
James would take those goods in discharge of his debt, and that 
when they came they were received by the firm and credit for 
the value thereof given on the books to James Truitt, and not to 
Isaac. All the defendants distinctly denied that Isaac 
Truitt was a partner or had any interest in the firm of ( 33 ) 
Joseph Welch & Co. 

There was evidence that the members of the firm mere desirous 
that it should not be known that any of the boxes were marked 
with the name of "Isaac Traitt"; that the sheriff levied on one 
of these boxes of goods, but it was nevertheless opened and the 
goods put into the store with the others. Afterwards, the sheriff, 
without disturbing the possession of any of the goods, put up to 
sale at the store the interest of Isaac Truitt in the store, and the 
plaintiff purchased it, at $400. The plaintiff examined several 
witnesses, and amongst them the clerks in  the store, as to the 
interest of Isaac Truitt therein, but neither of them gave testi- 
mony that he was a partner or in any manner contradicted the 
answers on that head. 

No counsel appeared for either party in  this Court. 

RUFFIN, C. J., having stated the case, as above, proceeded as 
follows: The proofs in the case can, at  the utmost, only raise a 
suspicion of the fairness of the transfer of the goods from Isaac 
to James Truitt or the firm. But if that be admitted to be 
fraudulent, it still could avail nothing in this suit. The plaintiff 
did not purchase those articles, in particular, as the goods of 
Isaac Trui t t ;  and, on the contrary, his bill states that those 
articles are in  fact unknown. I f  he had bought them he would 
probably have brought trover. The sale was of a different kind. 
I t  mas of the interest of Isaac Truitt in thc store as a pariricr, 
and the scopc of the bill is to establish that he was a member of 
the firm and to hare an account, showing his interest therein, 
and to gire the plaintiff the bcncfit thereof, under his purchase. 

23 
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Now, a fraudulent  sale o r  t ransfer  of some of these goods did not 
make  the  vendor a par tner  i n  the  business. T o  notice no other 
objection, therefore, t h e  plaintiff must fai l ,  f o r  h e  h a s  not proved 
t h a t  I saac  Tru i t t  mas i n  a n y  way, either openly o r  secretly, a 
partner .  Bi l l  dismissed. wi th  costs. 

PER CCRIAM. Bil l  dismissed. 

( 36 1 
MARTHA V'ILCOX r. LITTLEBURY TVILCOX et a1 

As a petition to rehear a cause does not per se stay proceedings on 
the decree sought to be reheard, and when i t  is allowed affords 
to the court an opportunity of correcting any injustice it may 
inadvertently or erroneously have committed, it  is almost a 
matter of course unless the application be unreasonably delayed, 
not only to receire a petition, but upon i t  to rehear the cause. 

I t  is proper for a court to refuse to rehear a decree rendered by 
consent, because i t  is in truth the decree of the parties; but if a 
decree be the finding and judgment of the court upon the bill, 
answer, proofs and exhibits in the cause, a n  interlocutory order 
subsequently rendered by consent upon the footing of that decree 
will not'prevent the impeaching of the decree for error. 

Where under a marriage settlement the property of the wife was con- 
veyed to a trustee upon trust "to pay to or to authorize and 
e m p o ~ ~ e r  the husband to take and receire from time to time 
during his life, as  the husband of his said wife and not longer, 
or after he shall so cease to be, the interest, ~xofi ts  and annual 
produce of the said property, to and for his own use and that of 
his said wife, but so that  the %me is in no wise to be subject 
to his debts. H e l d ,  that  the wife  as entitled to a decent sup- 
port and maintenance out of the means placed in her husband's 
hands only so long as  she remained living with him. unless he 
turned her away or by intolerable ill-usage compelled her to 
leave him. 

ON 22 February ,  1523, n marriage having been agreed upon, 
a n d  being about to  be solemnized between Lit t leburp TTilpos a n d  
Mrs .  M a r t h a  Hudson.  the  said parties executed a n  indenture 
wi th  Samuel  Johnston,  a trustee f o r  that  purpose selected, where- 
by  all  the  property then belonging to X r s .  R u d c o n  was  conveyed 
t o  the  said Johnston.  his  executors, administrators  a n d  assigns, 
i n  t rust  f o r  her, the said Mar tha .  un t i l  the  iqtended marr iage 
should take effect ; and  f r o m  and  a f te r  the  solelnnization thereof, 
upon t rust .  "to p a y  to o r  to  authorize a n d  empcmer the  said Li t-  
t lebury to  take a n d  receire. f rom t ime l o  time, dur ing  the life of 
the said Li t t leburr ,  as  the  husband of the said X a r t h a .  and  not 
longer o r  a f te r  h e  shall so cease to  be, t h e  interest,  profits and  
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annual product of the said property, to and for his own use and 
that of the said Martha; but so that the same is in nowise to be 
subject to the debts of the said Littlebury." And by the said 
settlement it was anreed that the said Martha should have u 

power, during the marriage, to make a last will and testa- ( 37 ) 
ment, and thereby dispose of the said property at  hcr 
pleasure; that the settlement thereby made and intended to be 
made for the said Martha was in full recompense and bar of 
dower or a distributive share out of the estate of the said Little- 
bury; that the trust thereby raised should terminate at the death 
of the said Martha, and in the event of her dying without mak- 
ing any last will or testament the property thereby conveyed 
should go to and vest in the next of kin of the said Martha. 
Shortly after the execution of this indenture, the said parties 
married, and lived together thereafter as man and wife until 
about 1 October, 1835, when Mrs. Wilcox left her husband 
and home and took up her abode with her friend, Mrs. 
Shine, with whom, except on occasional visits to her husband's 
residence, she has continued to dwell ever since. I n  October, 
1836, Mrs. Wilcox, by her next friend, Mrs. Shine, filed her bill 
in  the Court of Equity for the county of Halifax against her 
husband and Samuel Johnston. This bill was subsequently 
amended, and, as so amended, stated the marriage settlement 
and the subsequent marriage of Littlebury Wilcox and Martha 
Hudson, and charged that Johnston, the trustee, had declined 
to act as such and for some time had been removed to marts un- 
known; that since the marriage, her husband had enjoyed the 
annual interest and profits of the property so conveyed in trust 
to the said Johnston; that part of the said property consisted of 
negro slaves and of the issue of some of these slaves born since 
the marriage; that she had been informed and believed that her 
said husband was about to take the slaves away to the South 
himself, or was offering them for sale to a person or persons 
whose avowed intention it was to carry them out of the jurisdic- 
tion of the State; that she apprehended some disaster of this 
kind to the said slaves, to be caused by the defendant, "from 
whom she is separated and cannot live on terms of peace, on 
account of the ill treatment of her said husband"; that during 
her separation he had furnished her with a few articles only, 
and those of very inconsiderable value, for her livelihood, and 
that these were wholly inadequate for her reasonable sup- 
port and comfort; "whcreas she is advised that, although ( 38 ) 
the rents and profits of the property conveyed were prop- 
erly receirable by him, yet that lie held the same for the joint 



I N  T H E  S U P R E M E  COURT. [36 

support of himself and the plaintiff, and that  on a separation, 
under the circun~stances alleged, she was and is entitled to such 
part  of the yearly profits of the property conveyed by the mar- 
riage settlement as was and is necessary for her decent mainte- 
nance and support." The bill prayed "that the defendant, Little- 
bury, may be enjoined and restrained from sending away or sell- 
ing the intereqt he ha th  in the said slaves; that the plaintiff may 
be decreed a decent support since her separation from him, and 
such further relief as her case requires; that  another person be 
substituted as a trustee in the place of the defendant Samuel, 
and that a r r i t  of sequestration issue to keep and preserl-e the 
said sla~es."  The defendant Samuel Johnston x7as not served 
with process, but made a party by publication, and as to him the 
bill was taken pro confesso and set down for hearing ex parte. 
The defendant Wilcos anmered the bill. I n  relation to the 
charge of designing to make away with the negroes, he posi- 
tively in his anslver denied that he entertained or ever had 
entertained any such purpose, and in relation to the plaintiff's 
claim to support he declared that  she separated from him with- 
out any reasonable cause-not because of his ill treatment. hut 
from an inflnence over her, exerted 177 others for interested pur- 
poses and against his ~ ~ i s h e s ;  submitted that  he xTas not hound 
to furnish her ~ ~ i t h  anv support while thus living almrt from 
him, but insisted that  he had, ne~ertheless, from time to t h e ,  
supplied her \?*ants as f a r  and as fully as he could I ) Y T , I ~ ~  upon 
her to make them known. 

To this answer there was a general replication. &\t  rlie Fall  
Term, 1837, upon the hearing en: p a ~ t e ,  as to Johnston, it was 
ordered that Andrew Joyner and Rice B. Pearce be appointed 
trustees in the place of the said Johnqton. At the Spring Term, 
1839, the cause coming on to be heard upon the bill as taken for 
confessed as against the defendant Johnston, and as betreen the 
plaintiff and the defendant TVilcos, upon the bill, ansver, proofs 
and exhibits, it  v a s  decreed as follows : "His Honor doth declare 
that  the defendant did claim that the slaaes referred to in  the 

bill IT-ere subject to his entire control; that  he had a right 
( 39 ) to remore them out of the State and to sell them. and that  

he, the said TTilcox, did intend to remove and to sell the 
same; and the court doth declare that, upon the true construc- 
tion of the marriage agreement rcfcrred to in  the pleadings and 
exhibited in  the cause, the said defendant hath  no right to  the 
possession of the lands and slaves therein mentioned, but only to 
receive, during the joint lives of himself and the  lai in tiff as man 
and wife, the increasc and ~ e a r l p  issues and profits thereof, and 
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that the said increase and yearly issues and profits do exclusively 
belong to the defendant, but are receivable by him for the joint 
use of himself and the plaintiff; and that until a reconciliation 
shall be effected bctwecn them and they shall again reside and 
live tonether. the nlaintiif is entitled to be allowed. out of the u 

issues and profits, a suitable sum yearly for her maintenance 
and support, and that the said allowance should be made for the 
time past in  which they have been separated, as well as any sepa- 
ration which may take place after a reconciliation shall hare 
been effected; and the court doth declare that, on failure of the 
defendant to pay, upon request, into the hands of the trustees, 
for the separate use of the plaintiff, such sum as may become due , 
for such support and maintenance, the said trustees shall resume 
the possession of the said property, manage and control the same, 
and, after deducting all proper charges and allowances and re- 
taining for the use of the plaintiff such sum of money as may 
from time to time become due for such support and maintenance, 
to pay over the residue rhereof to the said defendants; and the 
court doth further declare that the plaintiff had a right to re- 
quire, and ought to have, adequate security of the defendant that 
the said slaves will not be removed out of this State, but d l  be 
kept at all times within the jnrisdietion of this court, will be sur- 
rendered when required by the trustees or survivor of them, and 
will be forthcoming at the expiration of the defendant's interest 
therein, and to be then surrendered to the person entitled to the 
same, under the marriage settlement aforesaid; therefore it is 
ordered and decreed that the master ascertain and report to the 
next term whether and how long the plaintiff and the said 
defendant have been living separate and apart;  whether, ( 40 ) 
during such separation, the defendant had contributed 
anything, and, if so, how much and to what amount, towards the 
plaintiff's support and maintenance; whether they arc now 
reconciled and again living together as man and wife; what is 
the value and increase of the estate mentioned in the said mar- 
riage agreement, and what yearly sum will be a proper allow- 
ance for the support and niainteilance of the plaintiff during her 
past and any future separation from the defendant. And it is 
ordered and decreed that the defendant Vilcox do execute arid 
deliver a deed of release arid assurance of all his interest in the 
said property to A. Joyner and R. l3. Pearce, the trustees here- 
tofore named by the court, upon the trust declared in the said 
marriage agreement, the form of thc said deed to he scttled by 
the master; and that said defendant pay a11 the costs of the suit; 
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and the court reserres further directions until the coming in of 
the master's report." 

At the succeeding term of the court, in  the fall of 1839, the 
following orders were made, viz. : "The master having made his 
report to this term. and the defendant beine desirous to have 

u 

time to except thereto and to procure further testimony, and 
having moved therefor, it is, by consent of parties, ordered that 
defendant have time until the next term to except to the said 
report, and that the parties may take further depositions and file 
exhibits, and that the plaintiff may amend her bill; and, also, i t  
is by the like consent ordered that the defendant, before the first 
day of the ensuing court of Halifax, pay into the office of the 
clerk and master, for the use of the plaintiff, $400, and on failure 
execution may issue therefor; the said sum to be considered as a 
payment on account of the sum stated in the report." 

At the Spring Term, 1840, the defendant Wilcox prayed for 
leave to file a petition to rehear the decree rendered against him 
at the Spring Term, 1839, and that the cause should be reheard 
before his Honor, which motion was refused. From the dis- 
allowance of this motion the defendant prayed an appeal to the 
Supreme Court, and this prayer mas granted; but at the same 
term, exceptions having been filed to the report of the master, 

and the proofs on both sides being completed, thp cause 
( 41 ) was finally set for hearing, and, on motion of the plain- 

tiff, was ordered to be transmitted to the Supreme Court. 

The Attor.ne?j-General for the defendant. 
Ireclell and Badger for the plaintiff. 

GISTOPI', J., h a ~ i n g  stated the case as above, proceeded as fol- 
lows: It does not appear for what reason the court refused pcr- 
mission to the defendant to file his petition for a rehearing. As 
such a peti;ion does not per se stay proceedings on the decree 
sought to be reheard, and, when it is allowed, affords to the 
court an opportunity of correcting any injustice it niay inadvert- 
ently or erroneously have committed, it is almost a matter of 
course, unless the application be unreasonably delayed, not only 
to receive a petition, but upon it to rehear the cause. I t  is said 
here, however, that the court properly refused the leave asked 
for, because it was in effect to obtain a rehearing of a decree 
rendered by consent. We do not think so. The decrre to which 
the petition distinctly refers is that of the Spring Term, 1839, 
which purports to be in no respect founded on consent, but to be 
the finding and judgment of the court upon the bill, answer, 
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proofs and exhibits i n  the caure. TYe can very TI-ell under;tand 
the propriety of the court refusing to rchear a decree rendered 
by consent, because it ir in truth the dccree of the parties, and 
in such a decree, " s ta i  1170 ~ a t i o n t .  co lu~~tas ,"  their n i l l  is a suffi- 
cient reason. But n e  do not see n h ~ .  an interlocutory order, 
subsequently made upon thc footinq of that  decree. althongh 
rendered by consent, nil1 prm cnt the impeaching of the decree 
for error. Such d c c w e  remains, ne7 erthelesq, the decree of the 
court, and, until it is suspended or  re^ eraed, 11111ct be esccv+ed 
either ooluntarily or compulaor~-. Facilities g i w n  lo its excc:I- 
tion ought not to bar a heconing and regnlm inquiry illto tlre 
merits of the decree itself. 

Considering. therefore. that the defendant Wilcox is cni-itled 
to be heard here. i n  relation to the matters adiudeed bv the 

0 < 

decree. ~ ~ h i c h  he soilght belon- to ha\-e reheard, as xi~ell a. 
upon the matters presented by the r e p o ~ t  and exceptions. (' 42 ) 
nTe hare  heard the cause cle v o r o .  

Upon surh hearing ive have come to a conclusiol~ differing 
greatly fro111 tha t \\ liic11 xi :is declared belox~. T e  agree t1111s f nr 
with his Honor that the defenclar~t has no: only claimed to have 
a right to sell his interest in the slares comprehended in the mar- 
riage settlernenr-a claini perfectly well founded, v e  suppose- 
but has thro~i-n out threats of a purpose to sell them ont o i  the 
State. We do not agree to the declaration that  the defcndant 
actually purposed or intended to remore them. TTe believc that  
these were idle threats, made in vexation after his v i f e  had left 
him, and for the purpose of beinq repeated to her. Nevertheless, 
as they have afforded her a ground for claiming that her qolici- 
tude about the slares should he quieted, nTe acquiesce in the pro- 
priety of requiring some security from him apainst a removal of 
the property without the State. 4 s  he is confessedly a man of 
unembarrassed fortune. a simple injunction to this effcct is all 
that  is  now necessary. 

I n  the court beloxi-, the claim of Mr.. T i l cox  to a decree 
against her husband for maintenance and support during her 
separation from hinz n a s  not put upon t l ~ e  ground t112t such 
separation had been compelled by his ill treatment; nor, in our 
judgment, could it h a w  been placed upon that ground. Nrither 
the pleadings nor the proofs will justifl- 3 declaration that she 
was compelled to leave him because of hi3 ill treatment. S o  
objecriurl, irlcircd, h'is beru take11 uil eitllrl sidr t u  the l~luu-Ts, ii" 
proofs they may be called, of the matters of disagreement be- 
tween the parties, and of the causes ~ h y  they live apa r t ;  and 
for the satisfaction of the parties u-e have heard these proofs 
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fully and considered them with care. We feel i t  incumbent on 
us, however, to say that none of them were properly admissible. 
Perhaps a charge can scarcely be brought by a woman against 
her husband more indefinite than that of "ill treatment," com- 
prehending, as it does, every offense against the law of connu- 
bial love, from the slightest inattention to the most brutal out- 
rage. So vague an imputation cannot be the foundation of a 
judicial sentence. Besides, it cannot for a moment be pretended 

that every act of improper conduct on the part of a hus- 
( 43 ) band will authorize a wife to leave her proper place-his 

side and his home: and if she alleges that he has been 
u 

guilty of such gross misconduct as to justify this seeming revolt 
from her duty, she must so charge the misconduct, that it may be 
judicially seen, when the fact is ascertained, whether i t  be of 
that character which induces a forfeiture of his right to her 
society, and that he may have a full opportunity of answering 
distinctly to the misconduct charged, and of explaining or dis- 
proving it. I t  would be a waste of time, if not worse, to attempt 
any analysis of the complaints and recriminations of the par- 
ties-the neighborhood rumors, the various surmises and con- 
jectures and opinion of the witnesses-relatire to the misunder- 
standings and separation of this married couple, with which, and 
~v i th  little else beside. their dewositions are filled. We wronounce 
the testimony as inconclusive and unsatisfactory as the charge 
is vague. I t  lays no solid foundation whereon to adjudge which 
of the parties mas to blame, and therefore renders it probable 
that neither was without fault. I t  is indisputable, however, that 
she senarated from him. and wc are obliged to sav that she has " 
not shown any suEcient cause for that separation. 

The claim of the plaintiff must then rest on this : that under 
the marriage settlement the profits are settled to the common use 
of tho husband and wife, and that she has, therefore, such a dis- 
tinct beneficial interest in these profits as to entitle her to a por- 
tion thereof, independently of her husband, and, whenever she 
chooses, to live apart from him. We cannot acquiesce in  these 
views. No part of the profits of the property is settled to the 
separate use of the wife. The whole are receivable by the hus- 
band, and, though the object or purpose for which they are lim- 
ited is the use or benefit of his wife as well as of himself, they 
are receivable by him as her husband and applicable to her use 
as his wife. There is no intimation of any purpose in this mar- 
riage variant from that perfect union of persons which the law 
contemplates in such a connection. These profits are given to 
him, that he may the better comply with his duty to provide for 
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his wife; but he is not bound to provide for her when she 
disclaims his protection and refuses to abide under his ( 44 ) 
roof. I t  is revolting to the best interests of domestic mor- 
ality and public policy to put upon the settlement a construction 
which would amount to a prospective provision for separation, 
and offer inducements for the violation of the plainest and most 
sacred duties. The plaintiff is entitled to a decent subsistence, 
in proportion to the extent of the means placed in her husband's 
hands, but it is 17-hile she remains under his wing, where she has 
plighted her troth to stay. I f ,  indeed, he had turned her away, 
or, by intolerable usage, compelled her to leave him, then, as lze 
has rendered the performance of hei. duties impossible, his obli- 
gation to support her and her claims on him for sub siitcnce ' 

would not thereby be impaired. 
Our opinion, therefore, is that the interlocutory decree, ~vhich 

the defendant TTilcox prayed to hare reheard, ought to be re- 
versed as erroneous. And, upon the ~rhole matter, this Court 
declares that, because of the apprehensions of the plaintiff in 
regard to the safety of the negroes comprehended in the mar- 
riage settlement, excited by the defendant's threats to sell them 
out of the State, the plaintiff is entitled to an injunction, re- 
straining the defendant from remoring the said slaves or causing 
them to be removed beyond the jurisdiction of this Court. and 
approving the order ~rhereby A. J o p e r  and R. 6. Pearce hare 
been appointed trustees in the place of Samuel Johnston, the 
Court directs that the plaintiff's bill in respect to all the residue 
of the matters therein contained be dismissed. 

The plaintiff or her next friend mast pay the costs of raking 
the account. The residue of the costs must be paid by the de- 
fendant. 

PER CURIAM. Decree accordingly. 

C i t e d :  Brown .c. Wilson, 41 N.  C., 561; Braswell 71. More- 
head, 45 Y. C., 28; Vaughan v. Gooch, 9 2  N. C., 527; Xerchner 
v, XcEachen,  93 N.  C., 455; Jackson u. Jaclcson, 105 N.  C., 438; 
Nnssey v. Barbee, 138 S. C., 89; Bunn  v. Brasudl ,  139 N.  C., 
138. 
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If a cause be set down for hearing, upon the bill, answer and exhibits, 
a deed which is filed as an exhibit is evidence for the plaintiff, 
though it be ~ o t  admitted in the answer. 

A bequest for emancipation prior to the act of 1830, 1 Rev. Stat., ch. 
111, sec. 57, is inoperative, as is also a bequest of property, to the 
slaves directed to be emancipated. and if there be no residuary 
clause in the will, the slaves and the property bequenthptl to 
them, will form an undisposed surplus, and be a fund for the 
satisfaction of the testator's debts and general legacies, unless 
there be an exemption of the residue, or the charge be fixed, by 
plain words or as plain implication, on other property exclus- 
ivel y. 

A bequest for certain slares to be emancipated, after the death of the 
testator's wife, does not give to his wife an estate for life, by 
inlplicatio~~, in the slaves; and it seems that the doctrine that a 
gift by will to A. after the death of B. is a gift for life to B. by 
iniplication, does not, under any circumstances, apply to personal 
chattels. 

I t  is a general rule that specific legacies do not abate with or con- 
tribute to general legacies; but if a general legacy be expressly 
charged upon a specific legacy, it is otherwise; or if a general 
lceacy be giren and there never was any fund to pay it, except 
the specific legacies, owing to the fact that everything is given 
anay specifically, then the general legacy must be raised out of 
the l~ r sona l  estate, although specifically bequeathed; and this, 
though there may be a surplus which may be applied to the 
satisfaction, in part, of the general legacy, in consequence of 
some of the bequests being void. 

d n ~ m - R  GEEEN died some time in  1530, leaving a will, i n  
which were contained the following among other clauses: "Item 
1st. I lend unto my beloved wife, Eleanor Green, during her 
natural life, all my  land and plantation where I now live, in- 
cluding house and all the household furniture, and everything 
appertaining thereto, and all the kitchen furniture, stock of 
horses, hogs, cattle and all and every other stock that  I may die 
possessed of, being in and upon the aforesaid plantation, to- 
gether with all the corn, fodder, wheat, etc., all the negroes, 
to-wit, Esther, Frank,  Edney and her child, Louisa; Eliza, J im,  
Moses, drily, Agnes, Dnvid, Allen, Jacob, Tom, Esther ( the sec- 
ond), Harriet  and Polly. The  abore property remains as above 
stated, except that which of the same may hereinafter be named. 

I tem 2d. After ihe death of my beforementioned beloved 
( 46 ) wife, Eleanor Green, I gire and bequeath the whole of 

the same uborcmentioned property, to be equally dirided 
between my belored niece, Patsy Po~vell, and my  wife's grand- 
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daughter, X a r g  Ann TTotson, to them and their heirs, forever, 
the negroes and their increase included. I tem 3d. I t  is my nish  
and desire that  my trusty negroes, Ben and Nancy, for their 
long, faithful and meritorious services, should, at the death of 
my wife, be liberated and freed of their bondage, and that  I 
desire n i1  friend, Henry Garrett, to attend to the same and see 
that they be so liberated and freed. I t  is  my desire that the 
aforesaid Ben and S a n c -  should, at the death of m>- IT-ife, have 
a part of the tract of land ~ ~ h i c h ,  etc.,; also, I give and bequeath 
to them one cox  and calf, one son- and pigs and a certain bag 
niare, called J im,  to them and their heirs, forerer." "Ttem 5. 
I give and bequeath unto my beloved brothers, Joseph J. Green 
and Hardy  Green, to be equally divided betnyeen them, all my 
portion of my father's estate which I may heir and is as yet un- 
divided, to them and their heirs, forever. I tem 6th. I give and 
bequeath to my wife's son, William Watson, the sum of Eve hun- 
dred dollars, to be paid to him by my executor, ont of such 
moneys as he may think best. And, last of all, I leave nig friend, 
Henrg Garrett,  to this nij- last will and testament, m r  eseCutor, 
to carry into effect the same in  the best way and nlanner in his 
judgment he may think fit." 

The bill then stated that  the executor named in the nil1 quali- 
fied thereto and assented to the bequest to the vidow for life, 
and that  she had remained in possession of the negroes ever since, 
~vithout any control being exercised orer them by the said esecn- 
tor ;  that  the testator died, learing personal estate, other than 
the negroes abore mentioned, to a much greater amount than mas 
sufficient to pay all the debts against the estate ; that all the debts 
had been paid and the executor had left the State insolrent. I t  
stated, further, that the testator's niece, Patsy  Powell, had inter- 
married with one JTilliam Webb, who conveped all the in~eres t  
to which his -rife  as entitled in remainder, in thc negroes men- 
tioned in the bequest, to the testator's widow for life, to 
the plaintiff, by a deed, a copy of which was filed and ( 47 ) 
prayed to be taken as a part of the bill. 

The bill then charged that Ti l l ian l  Ta t son ,  to nhom the 
legacy of $ . N O  was given, had died intestate, and Rice B. Pearce 
administered upon his estate. and that, for the purpose of rais- . A 

ing the said legacy, the said Itice, combining xvith the testator's 
m - i d o ~  and executor, lvas about to sell screral of t 1 ~ 1  negroe3 
rnenrioned in the bequest to the widow for life. under n power of 
attorney from the executor, which, it v a s  insisted, he had 110 

right to do, as the legacy of the negroes was :t specific one, and 
that to Watson was general, and there m s  a sufficiency of the 
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personal estate other than the negroes to pay it. The prayer of 
the bill mas for an injunction and fo? general relief. 

The defendants, who were Mrs. Green (the testator's widow), 
Henry Garrett (his executor) and Rice B. Pearce (the adminis- 
trator of Till iam Tatson) ,  all ansv-ered the bill, and in their 
anmers admitted the death of the testator, and that he left a 
d l  containing the clauses mentioned in the bill. They also 
admitted the qudification of the executor, but denied that he had 
ever assented to the legacy to Mrs. Green. They admitted that, 
at the death of the testator, there m7as on hand a considerable 
estate which might be called perishable, consisting of horses, 
stock of other descriptions, corn, fodder, etc.; and they stated 
that there was owing to the estate about $80, and there n7as on 
hand, in cash, $20, and that the debts against the estate asnounted 
to about $230. The defendant Pearce stated that, before he had 
legal notice of the injunction which had been granted upon the 
filing of the bill, he had, as the agent of the executor, for the 
purpose of satisfying the legacy of his intestate, sold three of the 
slaves, mentioned in the bequest to the widow for life, for the 
sum of $705, and that he then held the bonds given for the pur- 
chase money. The defendant insisted that the legacy to Watson 
was a charge on the whole personal estate, and that the executor 
had a right to raise it by a sale of the negroes instead a f  the 
other personal estate given to the wife: 

The cause was set for hearing upon the bill, answers and 
exhibits, and, upon the hearing, at Halifax, 011 the Spring Cir- 

cuit of 1839, his Honor, Judge Bailey, pronounced the 
( 48 ) following decree: '(This case now coming on to be heard 

on the bill of injunction, answer of the defendants and 
exhibits filed in the cause, the court dot11 declare that the com- 
plainant,TT'hite, is entitled to the share of the negroes bequeathed 
by Arthur Green to his niece, Patsy P o ~ c l l ,  and that the testa- 
tor, Green, died intestate as to his two negroes, Ben and Nancy, 
as well as the property bequeathed to them. The court doth fur- 
ther declare the legacy given by the testator to Ti l l iam Watson 
to be a general legacy, and the negroes bequeathed to Patsy 
Powell to be specific, and that the legacy to Tl'illiani Watson i? 
no c h a r g ~  on the negroes giren to Patsy P o ~ ~ e l l  and Mary Ann 
Watson; and it appearing to the court that the defendant Pearce, 
as agent of the executor, Garrett, has sold the negroes mentioned 
in his cnswcr, which negroes are a part of the negroes given 
specifics117 to Mary A. TTatson and Patsy Powell after the 
death of the defendant Eleanor Green, and taken bonds for the 
payment of the purchase money, which money is yet uncollected: 
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I t  is therefore decreed that the injunction heretofore granted by 
this court against the defendants Itice B. Pearce, H. Garrett and 
Eleanor Green be made perpetual, with costs, to be taxed by the 
master; and; as to the bonds for the negroes sold by the defend- 
ant Pearce, it iq ordered that the said Pearce deliver the said 
bonds to the master. or  the mocey therefor, with interest, and 
that  the master collect the money therefor, if i n  his opinion 
necessary, and in\-est the same on good personal security, and 
pay orer the interest annually to the defendant Green, and hold 
the principal money, subject to the trusts i n  the v d l  of Arthur 
Green." From this decree the defendants appealed. 

B a d g e r  and B. F. X o o r e  for the defendants. 
TPhi taker  for the plaintiff. 

RUFFIN, C. J. On the part of the defendants, several objec- 
tions ha\-e been taken to the decree. The first is, that there is 
no proof to sustain the declaration that  the plaintiff was the pur- 
chaser from Webb of the legacy to his ~vife. But 1ve think other- 
wise. The v i l l  of Green and the deed from T e b b  to the 
plaintiff are filed as exhibits. and the cause was set damn ( 49 ) 
to be heard upon the bill, answers and exhibits. Son., 
although the anmers  do not admit the plaintiff's purchase, and 
the deed to him has not been prored in  the cause. yet setting the 
cause down to be heard on the bill, answers and eshihits makes 
the deed e~ idence  for the plaintiff, as the anmers  are for the 
defendants. 

I t  is next insisted that  the decree is erroneous in declaring 
the testator to have died intestate as to the negroes directed to 
be emancipated. and as to the property bequeathed to them. 
But Ire are of opinion. ~ i t h  his Honor, that the will, as to those 
matters, is inoperative, and therefore that those things are not 
disposed of. The will was made before the passage of the act of 
1830. (See 2 Rev. Stat.,  ch. 111, sec. 57.) Slaves have not 
capacity to take by d l ,  and a legacy to them is, like the direc- 
tion for their own emancipation. void; and as there is no residn- 
a rp  clause, this property is an undisposed surplus. S o r r e y  c .  
B r i g h t ,  21 N. C., 113, and P e n d l e t o n  c. B l o u n t ,  id . ,  491. That  
is a proper fund for the satisfartion of the legacy to William 
Watson, upon the general principle that debts and pecuniar-  
legacies are payable ont of the qurplus not given away in the 
first instance. I t  may be 11-ell, howerer, to notice here t v o  other 
positions. respecting this fund, taken for the defendants. 

I t  is said that the testator cannot be supposed to have intended 
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to charge this sum of $500 on the negroes whom, as far  as he can, 
he emancipates, nor upon the pittance provided for them out of 
the personal estate after his wife's death; and it is thence in- 
ferred that the charge is upon the other parts of the personalty. 
I t  is, no doubt, true that the testator had no actual intention to 
make these negroes liable for the legacy to his step-son, and was 
not aware that the provisions of his will in  their favor were 
mere nullities. But, without any particular charge upon it, and 
independent of any intention, the law throws the burden upon 
this residue, unless there be either an exemption of the residue 
or the charge be fixed, by plain words or as plain implication, on 
other property exclusively. We hare no such exemption here. 

Had the testator known that his direction for ernancipa- 
( 50 ) tion must fail, we cannot see that he would have preferred 

that this fund should not pay his debts and general lega- 
cies, but go to his next of kin, to the disappointment of his spe- 
cific legatees. 

Then it is said, again, that this fund is not immediately appli- 
cable to those purposes, but only the remainder after the death 
of the wife, because she takes a life estate in these negroes, under 
the will. We cannot think so. I n  the first and second clauses 
the testator gives to his wife for life his land, household and 
kitchen furniture, his stock of horses, cattle, hogs and sheep, 
crops of different kinds and provisions on hand, all specifically, 
and sixteen negroes, by name, and after the death of the wife, to 
P. Powell and JE. A. Watson, equally to be divided between 
them. Then, in the third clause, he directs that his negroes, 
Ben and Nancy (now mentioned for the first time), should. at  
the death of his wife, be liberated, and desires his friend. H. 

. Garrett, whom he appoints executor, to attend to the same; and 
he further gives to those slaves, at  the death of his wife, a small 
piece of his land and some trifling articles of personal property. 
I t  may be admitted, as a probable conjecture, that the testator 
did not mean those favorite negroes to be separated from the 
others and from their old misfress during her life. But there is 
no such plain demonstration of any intention on the point as 
will authorize the court to decree whose property they are, upon 
the footing of an intention in the testator, instead of leaving 
them to be disposed of by the law. There is no express gift to 
the wife; and if she takes at all, it must bo by implication. 
Now, we do not kno~v a case in which the doctrine that a gift by 
will to A, after the death of B, is a gift to B for life, by impli- 
cation, has, under anx circumstaaces, been applied to personal 
chattels. I t  belongs properly to estates of inheritance. M7ith 
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respect to them, it is settled that a devise to the testator's heir ,  
after the death of ,I, implies an  estate to d for life, from the 
absurdity of the heirs taking before A dies, as he must do unless 
A take. But r l ie re  the derise is to one who is not heir, after the 
death of A, t21en it is equally well settled that -1 takes nothing, 
but the estate goes in the nlcantime to the heir at lax.. I n  the 
cases of Huftoiz I > .  Sinzpson, 2 Tern., 723 ,  and 7TTi71is c. 
Lucns, 1 P r .  TTrns., 472, this doctrine of an estate by im- ( 51 ) 
plication m s  extended to a devise to one of sereral co- 
heirs after the death of the testator's wife, though certainly the 
implication is mm~ch less cogent than in the case of a sole heir. 
And in  the cases quoted at bar (Doe c. Szimrizersef, 5 Bur., 2608, 
and 2 TTm. Bl., 692, and Goodright c. Hoskins, 9 East., 3 0 6 )  
terms for years n7ere made the subjects of a similar implication. 
The  latter case turned upon r e ry  peculiar n~ords and circum- 
stances, and can bp no means be deemed authority for the gen- 
eral  proposition that  a bequest of a term to 9, aftrr  the death 
of B,  gives the intermediate estate for B's life to B instead of 
the testator's executor. One bequeathed a term to his son, A. 
until B, a son of A, should at tain tn7enty-one, and no longer; 
but i n  case B should die in  his minority. then to C and D, t ~ v o  
other sons of 3, or either of then1 attaining the age of twenty- 
one. as aforesaid; arid the testator desired that  the premises 
might be quitted and delirered up bp A accordingly. The quee- 
tion was whether B, who attained tmnty-one, entitled, and 
i t  was held that he was. The court relied much on the direction 
to 9 to deliver u p  the possession, n a m ~ l g ,  when B cmne of age;  
and it was asked, to IT-horn, unless to B ?  That  c' :rcumst ance 
does, indeed, point to B's taking at t~venty-one; bnt, alone, i t  is  
obviously inconclusire, since A ought to deliver the possession to 
~ ~ h a t e r e r  person T i m  entitled by the d l  or by the l a ~ i ~ .  But that  
probability was strengthened by the derise 01-er upon the death 
of B befow twenty-one, since there is something much like an 
absurdity in such a devise over, under those circumstances, unless 
B should take, if he attained that#age. But there is nothing of 
that  kind in this ~ d l .  which does not speak of the possession 
until the period of emancipation, but simply makes a disposition 
of the slaves after the death of the m~ife, ~vhich  is quite consist- 
ent with their being undisposed in the meanwhile. The case of 
Doe c. Summemet lvas decided by t ~ o  judges only, and is so 
shortly stated in  both books as to furnish no satisfaction as to 
the ground of the decision, except that the Court said the impli- 
cation need not be a necessarv one. The facts m7ere: that the 
owner of a term for years, determinable on the lires of his 
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daughter, B, and of another person, C, bequeathed to his 
( 52 ) daughter, D, after the death of B, during the life of C ;  

and it was held that B took for life. Pethaps the two 
daughters were solely the next of kin of the testator, and the 
case may have gone on something like the principle in H u t t o n  v. 
Simpson  respecting the devise to one of two co-heirs. Bu't i t  
does not appear what reason brought about the judgment; and 
certainly the right of the executor interposes itself against any 
implication in favor of the daughter, B. Besides, this case 
directly contradicts that of H o r t o n  v. H o r t o n ,  Cro. Jac., 74, in 
which it was held that a devise of a term to a son, after the 
death of his mother. did not imnlv an estate to her. since the 

L " 
executor, and not the son, would by law take such part of the 
term as was not disposed of. That reason seems to us to have 
great force in it, and to be decisive, unless in cases in which 
there may be, as in Goodr igk t  v. Hoslcins, very special provisions. 
But in this case. besides the Fenera1 rule. as WP understand it to 
be settled in  ~ o k t o n  v. ~ o r t & ,  the prov&ions of the will tend to 
an opposite construction. All that the tmtator gives to his wife 
is given in one sentence, and for life, including a number of 
slaves. Then, we ask, if he intended her also to have these two 
for life. whv their names are not found with those that are ex- , " 
pressly given to her? I t  would have been then easy for him to 
add that, after her death, such and such should go to his nieces, 
but these two, Ben and Nancy, should be liberated; and from 
the absence of such a provision, there arises quite a fair pre- 
sumution on the other side that the testator did not intend his 
wife to take these negroes for life. We think, therefore, that the 
two slaves were, upon the death of the testator, assets to pay 
debts and legacies, and that their reasonable hires since, and 
their present value, are, as a part of the residue, applicable to 
the lecacv to Watson. " ., 

But if the residue be insufficient to pay that legacy, after dis- 
charging the debts, the questions remain, whether the legacy 
shall fail p r o  tanto,  or whether it shall be raised out of the other 
parts of the estate. His Honor held that the legacies to the 
nieces were not at all liable. because thev are slseeific and do not 

abate with or contribute to general legacies. That, we 
( 53 ) know, is the general rule; but there is an exception to it, 

within which, we think, this case falls. I f  a general 
legacy be expressly charged upon a specific legacy, then, of 
course, it is payable thereout. So, if a pecuniary legacy be given, 
and there be no fund to pay it, or, rather, if there never was any 
fund to pay it, except the specific legacies, owing to the fact that 
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ererything is giren away specifically, the necessary construction 
is that  the general legacy is to be raised out of the personal 
estate, although specifically bequeathed; for it is not to be sup- 
posed the testator meant to mock the legatee. Sayer  c. S a y e ~ ,  
Pre.  Ch., 393; Rop. Leg., 255 (3d Ed. )  ; White v. Beattie, 16 
N. C., 87 and 320. This will descends so minntely into the 
enumeration of articles that i t  is nearly to be inferred from the 
will itself that it disposes or professes to dispose of all the prop- 
erty the testator had. But the answers, which are  to be taken to 
be true,remove a11 doubt. They state that the testator left nothing 
and had nothing, at the making of the d l ,  applicable to the pay- 
ment of this legacy but such as he has given specifically. H e  
left cash and debts due to him to the amount of about $100, but 
he o-red a larger sum. This we think a sufficient ground. of 
itself, for holding the specific legacies liable, x~ithout recurring 
to the direction of the executor to pay the pecuniary legacy "out 
of such moneys as he may think fit." Those words, h o ~ ~ e ~ p r ,  
strengthen the inference of the charge, because "moneys" could 
not mean cash on hand (of which there mas only about 'he w m  
of $20))  but meant cash to bc raised by the sale or hiring of 
"property." 

E o r  will this construction be affected by the circumstance that 
i t  has so turned out that there ir a surplus applicable to the 
money legacy, i n  consequence of the bequests for  emancipation 
being void. The question is as to the intention of the testator at 
the making of the n~il l ,  at which time he did not anticipate any 
fund from this source. I t  is the good fortune of the specific 
legatees that this surplus now unexpectedly exists, because, as 
f a r  as i t  goes, it  discharges them; but its deficiency, if any, they 
must make good, since the testator, indeed, expected them to pay 
the whole. 

The  decree must therefore be reversed, so f a r  as it declares 
the legacy to William Watson not to be payable out of 
the specific legacies in  any event ; and a declaration must ( 54 ) 
be made in conformity to this opinion. I t  must then be 
referred, to ascertain the sum due on the pecuniary Icgacy, and 
to take an account of the residue of the testator's pcrsond estate 
(including therein the slaves, Ben and Sancv ,  and their rearon- 
able hires and profits since the death of the testator), and ~ ~ l i a t  
debts of the tcstator h a w  been paid, and out of ~ i h a t  funds. 2nd 
what remain to be paid, and of the charges of the adminiitra- 
tion, so as to show v h a t  sum the executor now hath. or  ought to 
have, applicable to that legacy. I f  it should thence appear that 
the legacy can be paid IT-ithout recourse to the specific legacies, 
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the plaintiff can then be relieved as his bill stands; but if those 
legacies should be found subject for  the whole or any part  of the 
legacy, the plaintiff will be under the necessity of bringing i n  the 
other persons liable to contribution. 

PER CURIALI. Decree accordingly. 

Cited: Bennehan v. Norzoood, 40 N. C., 108 ; McCorkle u. 
Sherrill, 4 1  N. C., 179 ; Kirilpatriclc v. Rogers, 42 N. C., 45; Rob- 
ertson v. Roberts, 46 N. C., 7 7 ;  Biddle v. Carrawav, 59 N. C., 
101; Hustings v. Earp ,  62 N. c., 7 ;  Heath  v. M c ~ a u g h l i n ,  115 
N. C., 402. 

( 55 
ALBERT G. ANDERSOS. Administrator of Mary Anderson, v. 

ELISHA FELTON et al., Executors of Kathan Thatch et al. 

Where a testator, after qiving his manor plantation to his son, and 
two other plantations to his four daughters, and providing that 
all his lands should he rented, and his negroes hired out until his 
youngest daughter became fifteen years old, and that his children 
should "be educated and boarded out of the estate," proceeds as 
follows : "I likewise will that a t  the time my youngest daughter, 
S. T., arrives to the age of fifteen Fears, all my negroes, money 
and perishable estate, shall be divided between all my children. 
In case any of my children should be married before S. T. arrives 
a t  fifteen years of age, then my mill is that his or her board shall 
be stopped, and no further charge be paid for him or her until 
S. T. arrives to fifteen, vhen he or she shall receive his or her 
proportionate part." I t  was held that the legacies to the children 
mere not vested, but contingent uDon their living to the period 
when the testator's youngest daughter should arrive to the age 
of fifteen years, or, ill case of her death. to the time when she 
would have arrired a t  that age had she lired, and that only those 
of the children who were alive at that period, could take. 

FROX the pleadings in  this case, i t  appeared that  Nathan 
Thatch died in the year 1832, leaving a will, i n  which, after pro- 
viding for the payment of his debts and the working of the then 
growing crop, he devised and bequeathed as follows : "I will t ha t  
all my perishable estate be sold. I will that  all my lands be 
rented out and all my  negroes be hired out until my youngest 
daughter, Sarah, becomes fifteen years old;  and I will that  my  
children that hare  not been educated be educated and boarded 
out of the estate; and I mill that  my mother be supported out of 
my  estate during her natural life, and that  m y  two plantations 
near Bethel M. House shall belong to my  four daughters, 
Rosanna, Mary, J ane  and Sarah, and 1 also give the plantation 
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that I now reside on to my son, Benjamin Thatch. And, I like- 
wise will that at the time my youngest daughter, Sarah Thatch, 
arrives to the age of fifteen years that all my negroes and perisli- 
able estate shall be divided between all my children, and money 
likewise to be divided. I n  ease that any of my children should 
be married before Sarah arrives at fifteen years of age, then my 
will is that his or her board shall bc stopped and no further 
charge be paid for him or her until Sarah arrives to fifteen, 
when he or she shall receive his or her proportionable 
part." The testator had no wife at the time when his ( 56 ) 
will was made, and left no widow surviving him, but his 
five children were all living at his death. Mary, one of the tes- 
tator's daughters named in his will, intermarried with the plain- 
tiff in December. 1835, and shortly thereafter died, some time in  
the year 1836. Sarah, the youngest daughter, died shortly after 
the death of the testator, intestate, unmarried and before she had 
arrived to the age of fifteen years, at which age she would have 
arrived. had she lived, in October, 1838. The plaintiff, after the 
death of his wife, took out letters of administration on her 
estate, and in Narch, 1839, filed this bill, in which he claimed 
that thc legacy of the "negroes and perishable estate" and 
(6 money" to thc children of the testator was a vested one, and 
that after the time when the youngest daughter, Sarah, would 
hare arrived at the age of fifteen years, had she lived, the said 
negroes, money and perishable estate were divisable among the 
children then living and the representatives of those who had 
theretofore died. The answers, admitting the facts, as above 
stated, to be true, insisted that the legacy was contingent, and 
that as the plaintiff's intestate had died before the period at 
which the property was to be dirided, she mas entitled to no 
share thereof. 

W. A. Graham for the plaintiff. 
M. Haughton for the defendants. 

RUFFIN, C. J. With every disposition to the contrary, we 
find ourselres obliged to hold the legacies in this will no1 to have 
been vested. There are no words of gift of the personalty, except 
by inference from the direction to divide; and as to the period 
of division, and consequently of gift, the will uses terms of strict 
condition-"at the time my daughter, Sarah, arrives to fifteen, 
and when he or she shall receive," etc. 

To take the case out of the well-known general rule, several 
circumstances were relied on by the plaintiff's counsel. I t  was 
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first argued that, as immediate estates in the land are devised, 
and as it and the negroes are to be hired out by the execu- 

( 59 ) tors for the same period and for the same purpose, the 
whole ought to be looked on alike as having been given 

presently, but to be dirided at the future day. But to that we 
cannot accede. As to the land, it is given immediately, which 
shows the testator knew how to make such a gift when so 
minded; but it is not to be divided when Sarah shall be fifteen, 
for the testator himself makes the division between his daughters 
and his son; and as to the tract giren to the daughters, there is 
no period of division between them designated. But there is no 
gift of the personal estate distinct from the provision for its 
division, which is to be made equally betxveen all the children, 
and for the first time at the time Sarah should be fifteen. We 
cannot, therefore, infer a gift before that time. Consequently 
the legatees must be liring at that time, so as then to answer the 
description of "children," or they cannot take. Xansbury v. 
Reade, 12 Ves., 7 5 ;  Ford v. Rawlins, 1 Sirn. & Stu., 328. 

,4s the testator died n~ithout learing a nife, and intended his 
children should share equally, or nearly so, in his personal estate, 
it is possible that he deemed it unnecessary to make an express 
bequest, and considered they ~vould, by lam, succeed ililmedi- 
ately. I f  this was so, then his directions refer siniplv to the 
enjoyment and postpone the period for that, from con~iderations 
of con~enience. But this can be nothing more than conjrcture; 
and me find no case that n7arrants a different const;.nction of 
such expressions as are here used, when applied to legatees n ho 
are or who are not the next of kin of the testator. 

Nor have we any difficulty from the notion that, as to the 
share of one dying before Sarah's age of fifteen, the testator is 
made to die intestate, though he intended the contrary. He is 
not intestate in that case. The gift is not to these persons nomi- 
natim, if living at Sarah's arrival at fifteen, but it is to the testa- 
tor's children as a class at that period. The mill, then, disposes 
of the whole personal property, unless all the children should be 
dead before that period, and in that event there mould be a total 

intestacy, or, rather, the whole disposition would fail, be- 
( 60 ) cause the testator did not contemplate that erent and pro- 

vide for it. 
The provision for maintenance d l  not bring the case within 

that exception to the general principle ~vhich is founded on a 
gift of the inrerniediate interest or profit to the same legatee to 
whom the future legacy of the capital is given. That does not 
apply if the maintenance is not to absorb the  hole amount of 
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profit, or if it be not restricted to that as the only fund. Puls- 
ford v. Hunter, 3 Bro. C. C., 416; Hanson v. Graham, 6 Ves., 
249; 1 Rop. Leg., 497. Here the intermediate profits are not 
given to the children as distinct from the capital nor for the 
purpose of maintenance. The maintenance is merely a charge, 
which may not consume the profits, or it may greatly exceed it, 
and in that case the capital must supply the deficiency. Besidcs, 
the maintenance itself was to cease upon the marriage of a child 
before the division. 

Upon the whole, we can lay hold of nothing in the will to con- 
trol the words of condition. The circumstance that the testator 
contemplated the marriage of one or more of his children before 
Sarah's age of fifteen, and that, notwithstanding such children 
n-ould take nothing in the event of their deaths before that 
period, although they might leave a child, had its weight and 
induced us to pause in adopting the construction. But it is not 
sufficient of itself. I t  shows either that the testator had an un- 
natural intention or that he did not think of the death of a child, 
leaving a child, before the day for division. The latter is more 
probable, but in neither case would the court be justified in 
rejecting his words or refusing to carry into effect his intention, 
as collected from the established interpretation of his language. 
The opinion of the Court is that only those children take ~ h o  
were living when Sarah would have been fifteen. 

PER CURIAM. Decree accordingly. 

Cited: Derane v. Larkins, 56 N. C., 381, 382 ; Myers v. Wil- 
liams, 58 N. C., 365; Bowen v. Hackney, 136 N. C., 190. 

( 61 
IIUMPHREY EX. I-ISRDIE, Administrator of Jesse Cotton, Sr., v. 

GODTVIP; COTTON et al. 

where a testator left to his mife for life his manor plantation and 
certain slaves, and gave to each of his children specific legacies of 
sla~es,  and directed "all the negroes which he had given away or 
lent," and also "all those which he had not given away" to be 
kept on his lands and worked upon certain specific terms, and 
added, "as my children shall come to the age of twenty-one years, 
or marry, it is my desire that they shall have the legacies already 
given away," and then proceeded as follows: "It is my will that 
my wife and children shall hare the use of my plantation, lying 
on Roanoke, until the year 1808; and if my mife should die be- 
fore that time, it is my desire that an equal division of all my 
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eitate that is not giren atmy should take place amonq Iny chil- 
dreu then k i n g  a t  my 7~~ife.s death or the time above stated- 
that ;\, land. 1iegroe5." etc. I t  r r  cis 11cTd that as  the nife  and 
chiltlreu all wrx-ired the year 1508, if the last clause of the 7vill 
operated upon the nerroei lent to th r  nife  for life, the legacies 
of the rei~~aindcr  in them to the children vested a t  that period; 
hut it v a s  f l i r tho .  7 1 ~ 1 1 1  that  the clause in question, in the events 
TT-hich liappencd, did not operate upon those negroes; that there 
77.35 an inteutacy as  to them, and they veqted in the executor in 
t rui t  for the n e ~ t  of Bin upon the death of the testator, subject, 
hoxerer,  in caie t11c 17-ife had died before 1808, to hare been 
divested and d i~ ided ,  under the nill. among the children then 
living. 

If a man marrr  a woman having a11 interest as  next of kin, in slaves 
bequeathed for life. and die after the death of the tenant for life, 
but before reducing the slaves into possession, his wife, aud not 
his representative, n ill be entitled to them. 

THE bill nTaS filed in Xarch,  1840, by the plaintiff, as adminis- 
trator de  bonis  non,  with the n i l l  annexed, of Jesse Cotton, Sr., 
to obtain the advice of the court i n  executing the d l  of the tes- 
tator. nlio died in tlic ycar 1802, ha1 ing derised and beqwathed 
as follom : 

"Item. I lend unto my x~cll-belm-ed n i f e  the land and planta- 
tion  hereon 1 now lire, during her natural life, and the plantn- 
tion iiteniils. etc.; alio I lend unto my ~i~ell-beloved nife,  during 
her natural life. tlie follon-ing negrocs: Jacob, Truce and Pat t ,  
and their increase." And then, aftcr making scrcral specific 
becpwq 1 0  his rhildrcn. the testator proceeded: "It is my will 
and dcsire th?+ all mv neeroes tliat I hare  ciren a n a r  and lent 

6 c >  

s l ~ o u l i  kepi together on m a  lands; and p u t U m d e r  the 
( 62 ) care and direction of my son. Levis Cotton, for which 

qerricc and t r o u b l ~  i t  i j  lily desire to give him ihe one- 
fourth of everything he can raise and mnlic until lie marries;  
also tlie nwroes vliich I hax-e not eii-en an-au to be included 
amonz t l iwi :  and in cow any accident ahodd befall my son 
Lea-is, it  is 1117 desire that my son Cclleil should take his place, 
if my executors think lie is competent to manage the estate, and 
turn  it to the same adrantape that m r  son Lewis has done; and 
t h a t  111~ son Le~vis shall hare  the care of the estate until mv son 
Cullen come of tlie age of t~venty-one years ; and as my children 
shall come of the age of twentp-one years, or marries, it  is nzy 
desire that they <hall hare  their legacies alreadv given away. 
Item. I t  is my  nil1 and desire that if any of the children's lega- 
cies or negroes should die before the residue of my estate is 
equally dirided among them, that i t  should be made good out of 
the property that is still remaining, not given away. Iteni. I t  is  
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my will and desire that niy wife and children shall have the use 
of my land and plantation lying on Roanoke River, for six years, 
or until the year 1808; and if my wife should die before that 
time, i t  is my desire that an equal division of all niy estate that 
is not given away should take place and be equally divided 
among my children then living at my wife's death, or the time 
above stated, after paying all my just debts: that is, lands, 
negroes, etc." 

The bill stated that the testator left surviving him his widow 
and eight children, all of whom continued alire until after the 
year 1808 ; that the widow died in the month of December, 1838, 
before which time five of the children had died, four of rr~liom 
only left children; that at the death of the widow, three only of 
the children were alive, and that of the four who had died leav- 
ing children, three only had children then living; that of the 
three children of the testator alire at the death of his widow, 
one (a daughter) had intermarried with a man by the name of 
Higgs, who died in  January, 1839, without having reduced into 
possession the share of his wife in the remainder of the negroes 
limited to the testator's widow for life. The bill then repve- 
sented that three different modes of dividing and distributing the 
property in  his hands, which consisted of the slaves that 
had been given to the testator's wife for life, had been ( 63 ) 
urged-that is, one for a division into three shares, an- 
other for a division into six shares, and a third for a division 
into eight shares; and the direction of the court was asked as to 
which mode was correct. The advice of the court was also asked 
whether Mrs. Higgs or her husband's representatil-e was entitled 
to her share of the said negroes. 

The defendants, who were the living children and the repre- 
sentatives of the deceased ones, answered tlie bill, and, adrnirting 
the facts stated in it, contended for their respective interests. 

No counsel appeared for the plaintiff in this Court. 
Iredell for the defendants. 

RCFFIN, C. J. The subject of this controversy is the remain- 
der or rerersion in the slaves lent by the testator to his ~ ~ i f e  for 
life. The cause has not bcen argued, and from the pleadings i t  
appears to be the opinion of all parties that the will disposeq of 
the remainder in the slaves to the testator's children as a contin- 
gent interest. The qucstion made is whether the remainder 
vested in  those who were living in 1808-that is to say, all the 
children-or only in  thosc three who survived the wife. 
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I f  Jve thought that  the last clause in the n i l l  operated on this 
remainder, yet we should be of opinion that the legacies became 
rcsircl in 1808. I11 the previous parts of the n i l l  the testator 
lends to his wife his manor plantation, these slaaes and other 
things, and gives to each of his children specific legacies of slaves 
and other articles. HP then directs "all the nrgrocs ~ i ~ h i c h  he 
had giren away or lent," and also "all those which he had not 
given away," to be kept on hi5 lands and vorked upon certain 
specified terms; and he adds, "As mp children shall come to the 
age of tx7enty-one gears, or  marry, it  is my desire that  they shall 
have the legacies already given away." Thus f a r  the negroes 
not specifically bequeathed remain to be the subjects of a residu- 
ary  clause, or  to be left undisposed of. Then comes the last 
clause, as fo l lom:  "It is  my will that my wife and children 

shall have the use of my plantation, lying on Roanoke, 
( 64 ) until the year 1808; a n d  if my ~ v i f e  should die before 

that time, it is nly desire that  an  equal dirision of all my 
estate that is not given aTvay should take place among my  chil- 
dren then living at my wife's death, or  the time above stated- 
that is, land, negroes, etc." There are t ~ o  questions upon this 
part of the will-the one, what part of the propertv is disposed 
of therein? The other, to ~vha t  person is it given? Upon the 
second, sve think it plain that the gift is to those children who 
might be living at the period of the division, and that  period is 
the pear 1808 or the death of the wife, whicherer should the 
sooner happen. -1s the family was to hare  the use of the land 
as a joint fund until 1808, and no longer, the division cannot be 
postponed beyond that  pear. I t  must take place then, a t  all 
events. Then the other parts  of the clause must be taken as pro- 
r iding for an earlier division in a certain event. The testator 
had no object in keeping his estate together after the death of his 
~ v i f e ;  therefore he declares that if he should die "before that 
timev-that is, the year 1808-there should be an equal division 
among the children then l ir ing at his wife's death. I f  he had 
stopped there, the construction v70uld seem to be unaroidable 
that the 11-ife's death, here meant, was that  mentioned just be- 
fore, namely, her death before 1508, and not a t  any indefinite 
period. But the testator goes on to remove e17err doubt that 
might'be raised on the phraseology-"then l i ~ ~ i n g  at my  n~ife's 
death," if it stood alone-by adding, "or the time abore statedn- 
that is to say, the same year, 1808. "Then living," therefore, 
refers to the one or the other of those periods, and, of course, to 
that vhich  should ar r i re  first. Consequently all the children 
mould take, as none died until 1817. 

46 
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But to us it appears that, in the event that has happened, the 
mill does not operate at all on these negroes, except as they are 
charged with making good the slave bequeathed to one of the 
children mhich died. We hare just said that the division speci- 
fied in  this clause is one mhich must be made in 1808 at the 
latest. Therefore no property is within the purview of this part 
of the will but such as the testator meant should then be divided 
among his children at all events. Now, we think it in- 
dubitable that he did not mean the negroes which he had ( 65 ) 
lent to his wife for life should then be divided, if she were 
still living. The wife was not to be left destitute after 1808. for " 
the loan is for her life, however long that may be. Hence his 
language is, if his wife should die before that time, 1808, then 
"all his estate not given away should be divided among his chil- 
dren." But if she should not die until after 1808-whicli has 
turned out to be the fact-then the will i s  silent as to the rever- 
sion of the negroes bequeathed to her, and consequently there is 
an intestacy as to them. As a surplus undisposed of, it vested in 
the executor, in trust for the next of kin, upon the death of the 
testator; subject, however, in case the wife had died before 1808, 
to be divested and divided, under the will, among the children 
then living. 

As to the question between Mrs. Higgs and the administrator 
of her late husband, there is no doubt. Being in  the nature of a 
distributive share, not received by the husband, but remaining 
a chose in action at his death, this interest survives to the wife. 
Carr v. Taylor, 10 Ves., 578. 

PER CURIAM. Decree accordingly. 

Cited: Burch v. Clark, 32 N.  C., 173; Poindexter v. Black- 
bun%, post, 288; McBride v. Clioate, 37 N.  C., 613 ; Arrington v. 
Yarboro, 54 N. C., 75. 

POMEROY, WILSON & BUTLER v. LOVICK LAMBETH et al. 

If a mere tenant at  will, or tenant from year to year, who is under no 
mistake with regard to the nature of his title, make improve- 
ments and lay out his money upon the estate without the request 
of his landlord, neither he nor his creditor has any equity against 
the landlord for such improvements. 

THE plaintiffs, who were merchants in  the city of New York, 
sold to the defendant Lovick Lambeth a parcel of goods, for 
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which he failed to pay, and they thereupon sued him at lam, and 
recovered a judgment against him for $1,292.46, with interest 

and cost. Execution was issued upon this judgment and 
( 66 ) the sum of $200 collected m d e r  it, the sheriff returning 

nulla bona as to the residue. The bill charged that  the 
defendant Joseph Lambeth, t h ~  father of Lorick, made a gift to 
his son, by parol, of an  un improv~d  tract of land, worth about 
$200; that Lorick married and settled on the land as his own 
property, his father assuring him that he ~ o u l d  make him a 
title thereto whenerer he (the son) should request it. The  bill 
further charged that Lovick made large improvements, i n  build- 
ings, upon the land, out of his own funds, and that  he gained 
credit i n  tlie ~ ~ o r l d  by being thus possessed of the said property; 
that  his father encouraged him in making the improrements. and 
that  the land, with the in~proreinents, was worth $2,500. The 
prayer was that the land might be sold, and a f w  deducting the 
original price of the land the balance of the purchase nioney 
might be applied to the satisfaction of the plaintiffs' judgment. 

The ansner of the t ~ o  defendants admitted that  the legal title 
to the land in question was in  Joseph Lambeth, but denied that  
Joseph erer  made any parol, written or other gif t  of the land to 
Lovick or r a r e  l i i ~ i  7117 promise or assurance that  he ever mould 
convex to him rhe 5aid land. The defendants stated that  Joseph 
hrrd of1c.11 declared, openl7- and publicly, that he never ~vould 
make him a deed for the land;  that Joseph said he intended to 
will tlie land at his death to Lorick or his children, but in the 
nleantime he should retain the title for  his own maintenanw and 
benefit, if he should ever think proper to use it.  They admitted 
that  Lovick had made improvements, i n  building, on the land, 
but not to the extent as charged in the bill, but they denied that  
L o ~ i c k  had obtained any credit i n  consequence of haaing the pos- 
session, as it v-as publicly understood and known that  Joseph 
would not g i w  him a tiile. They also denied that Joseyh ever 
encouraged or a d ~ i s e d  Lovick to irnprore the land by building 
izpon it ; on the conirar- ,  they snid that h~ frequently cautioned 
him ogainst it. They stared further that the improvements were 
not TI-oyth more than the rents, and that the tract of land, v i t h  
its irnprorelnrnli, n 2s assessed in  the year 1837 at $1,000. 

To  his nlisner the plaintiffs put in a replication and 
( 67 ) took testimon,~, vl1ic.h is pdrerted to in  the opinion of the 

Court. 

11'. .I. G r a l t ~ ~ v t  for the plaintiffs. 
S o  eouniel nppcared for the defendant in this Court. 



N. C.] J U N E  TERM, 1840. 

DANIEL, J. ,  after stating the pleadings, as above, proceeded as 
follows: The evidence proms that the land has been increased 
in value by the impro~enlents placed on them by Lovick Lain- 
beth. The land is now worth from $1,250 to $1,500. But 
the plaintiffs h a x  failed to proae that there was ally gift, 
by par01 or otherwise, by Joseph to Lovick, or that Joseph 
eyer encouraged or adviscd Lovick to make the improvenlents. 
Lovick says in his answer that his bankruptcy arose from losses 
at sea. Tllcrc is no charge in the bill that the ilnpro~c~mcnts 
were made out of the funds of Lovick with a view to defraud his 
creditors, or were subscqucnt to the plaintiff's debt. If Joseph 
should bring his action of ejectment, there is nothing in the 
pleadings or evidence to raise an equity in behalf of Lovick to 
have compensation for these impro~ements. There mas no gift 
of thc land or request by Joseph to improoe, nor did 1,ovick 
make the iillprovements under any mistake, inadvertence or 
ignorance of his title. We admit that whcn a person stands by 
and induces another to lay out money upon his property, under 
a supposition that he has a right, he will be bound by the fac ts  
as he causes them to be understood. E a s t  India Co. c. V incen t ,  
3 T. R., 4 6 2 ;  Xtiles v. Cowper, 3 Atk., 6 9 2 ;  Jackson zy. Cator, 
5 Ves., 688. But there is no relief, upon general equity, from 
expenditure by the tenant under the observation of the landlord, 
but not under any specific engagement or arrangement. Pi l l ing  
v. Armi tage ,  12 Ves., 84. Lovick Lambeth was under no mis- 
take with regard to the nature of his title; he was but a tenant 
at will, o r  a tenant from year to year, making improvements 
and laying out money upon an estate in which he had no perma- 
nent interest. He may be guilty of great imprudence, but he has 
no equity against the landlord for such improvements, and, as he 
has none, we are unable to see that his creditors have any. 

The bill must be dismissed, with costs. 
PER GURL~M. Bill dismissed. 

( 6% 
ROREItT T. CHEEK et al. v. WILLIAM DAVIDSOS et al. 

Where an action vas brought at  lam against the sureties to a guar- 
dian bond given to secure the estate of four wards, in which the 
brmrh assigned was that the guardian had wasted the estate 
and failed to ncrount for, and pay over to, the wards their prop- 
erty; and the defendants confessed what they called a partial 
judsment, when it was agreed by the partie9 that the plaintiffs' 
additioml claim should be referred to arbitrators, and their 
nward to he made a rule of court. I t  was hel& that a paper 
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returned I)$ tllc xrl)itrators. i n  whic.11 they made no anard upon 
the 111atters refi.rreil to tllei~r. Ibut o~r ly  a \t:lte~lient, from which 
i t  alq~c>:~lwl that they ;~ttelnl~trtl to takr t l ~ r  w ~ n m t e  acrounts 
Iwtnecll the guardian a11t7 his four wart15 (rh znrtco, taking no 
notice of the partial .jutli.mei~t. : ~ i r t l  :I\I:IIY~~II:: 110 sum definitely 
axainst the drfrntlai~ts. n a i  a calcnlntiou 111ac1e to aid the court 
i n  its ultcrior ~ r o r e e d i ~ ~ p .  rather than :I defi~rite an-ard; and 
that a bill c.oultl not I)e snitainrd in equity to give the ~~laintiffs 
the benefit of it as an anartl. 

~ ~ X A S D E R  GRIER was appointed guardian to the plaintiffs, 
four in number, and executed on(, bond, ~ ~ i t h  the defendants as 
his sureties, for  the faithful perforinance of his duty to his four 
wards. ITe then wasted much of the estate of his ~va rds  and 
became insolrent, upon which an  action of debt IT-as brought on 
the bond, against the sureties only, and the breach assigned mas 
that  the guardian has wasted the estate and failed to accouiit for  
and pay over to the wards their property. To this action the 
defendants plead that the conditions of the bond had been per- 
formed; and thereupon a reference was made by the court to the 
clerk, under the act of Assembly ( 1  Rev. Stat.,  ch. 31, sec. 119),  
to take an  account and report the amount due the wards. The 
clerk accordingly made his report, which was in part excepted to 
by the defendants; hut at the Fall  Term, 1831, of the Snperior 
Court of Mecklen'ourg, w h ~ r e  the suit was pending, the defend- 
ants (as the records state) came into open court and confessed 
a ('partial and interlocutor? judgment for $2,335.78." The court 
then o rd~red ,  by consent of the parties, that the residue of the 
claim of the plaintiffs, rorercd by the exceptions, should be 
referred to Jarncc: N. 13utchinson and Washington Xorrison, 
with l c a x  to choose an  umpire, and their award to be a rule of 

court. The arbitrators filcd a paper, nhirh,  after stating 
( CO ) thc name of the suit and its reference to tlinn, proc~eded:  

"who report and award that  there was due the petitioners, 
at the division of the estate, on 21 Deceinber, 1821, per clerk's 
report, the sum of $2,775.03." The paper t1ie11 goes on to 
show the itate of tlic accounts between the guardian and his 
four wards, ( I F  iw i t i o ,  showing that  the guardian was in  adrance 
to oile of his wards, but was indebted to the other three in 
different sums. I t  then concludes thus:  "We also report and 
award that the said guardian, Alex. Grier, has expended money 
in the purchase of necessaries for and the payment of debts 
against t1;c widow, Mary Smart, the mother of the petitioners, 
since the dirision of the estate, to the amount of $570.69, and 
~vh i rh  are embraced in  the exceptions, and which mere paid by 
him, under the decree of the court of equity, allowing her $125 



lwr year during her natural life, and wliich the defendants are 
entitlcd to  a credit for." Upon this paper being filed, a niotion 
was made for a f i d  jndgmcwt according to thc award, which 
was refnscld by the court, on the ground that thv former judg- 
ment in the cause, at law, put an end to all controversy in the 
cause, and tlicre was an q t r ~  on the record of the suit which 
co~~cludes  thus:  "Disinisscd at the costs of the defendants." 

This hill was filed by the plaintiffs to have the benefit of the 
supposed award decreed to thcm in  the court of equity. The 
defendants, in their answers, adn l i t t~d  the facts stated in  the 
bill, but contended that a court of equity had no jurisdiction of 
the case. They also relied on the act of dssenibly (1 Rcr.  Stat., 
ch. 65, sec. 7 ) ,  b a r r i ~ ~ g  delllands against the sureties of guardians 
after three years. 

R a d g w  and d l ~ m n c l e r  for the plaintiffs. 
D. F. Caldrrell  for the defendants. 

DANIEL, J., after stating the case, as above, proceeded as fol- 
lows : I f  four separate actions of debt-one for each mard-had 
been brought on the guardian bond, as might have been done by 
rir tue of the act of Assembly (1 Rer.  Stat., ch. 54, see. 6 ) ,  tlien 
the clerk could have taken the senarate account of each ward 
with the guardian, and a proper judgment might have been ren- 
dered in  each case. Instead of such a proceeding, the 
wards brought but one action on the bond, and assigned ( '70 ) 
for breach thereof that the guardian had failed to settle 
and pay o'er to all or any of them their property. I t  appears 
that there never has been any judgment rendered for the plain- 
tiffs on the bond for the penalty to be discharged by the pay- 
ment and satisfactio~i of any damages found, eithcr by a jury or 
the report of the clerk. The defendants ( the sureties) confessed 
to the plaintiffs what thev called a partial judgment, and thcn 
it was ngrccd by thc parties that the plaintiffs' additional claim, 
as to so much of the clerk's report as has been excepted to by the 
defendants, should be referred to arbitrators, and their award 
mas to be made a rule of court. ,Zrbitrators h a w  not made ally 
award upon the matters referred to them, but returned a stale- 
ment, from v~hich  it appea r s tha t  they attempted to take the 
separate accounts between the guardian and the four wards 07) 

inifio. One of them they bring in debt to t l ~ c  guardian, while it 
would aplpcnr that the guardian is indebted to the other three 
wards in different sums of money. They go on to state that  the 
guardian is rntitled to a credit of $570.69 for advances to the 
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plaintiffs' mother; but h o ~  this credit is to be applied to the dif- 
ferent claims of the wards, the arbitrators leave us in  the dark. 
T o  this papor, returned into court, the two arbitrators have 
signed their names, but in it there is no notice taken of the par- 
tial judgments, and there is no sum definitely a~varded against 
the defendants. I t  appears to be a calculation, made to aid the 
court i n  its ulterior proceedings in the cause, more than a defi- 
nite awwd. Without deciding vhether the case stated in  the 
bill could be supported in  this Court (if made out) ,  n-e think the 
bill must be dismissed for the m n t  of any award made to sustain 
the case stated in the bill. Whether the plaintiffs can now pro- 
ceed at law on the bond is not for us to decide. The bill n1u.t be 
dismissed. 

PER CURIJX. Bill dismissed. 

( 71 1 
WILLIAM BOON. Administrator of Josiah Leak et al., v. JACOB 

RE& hd~ninistrntor of Henry Leal; et al. 

Where a testator, after giving several pecuniary legacies, directed 
that his slax-es, together with a11 his stock and other property of 
every description, should be sold, and the remainder of the monies 
arising therefrom, after paying the several legatees, should go to 
E. L. : and in a codicil adds as follon s : "I desire that all the 
negroes before nientioned that are left to be sold, instead of 
credit. must be sold for cash down; and as soon as the money 
that is raised out of my estate, to be paid orer to the legatees as 
soon as collected." I t  u n s  ileld. that certain bond and notes 
n hich the testator had, and of ~ ~ h i c h  no particular mention mas 
made in hi? TT-ill, \\-ere. after the paynient of hi? debts, to be 
applied in discharge of the general legacies; and that the latter 
were not to be paid esclusi~ely out of the sales of the negroes, 
stock, etc.. the remainder of nhicli TT-as giren to E. L. 

HEKRP LEAK, by his will, after gir ing several specific legacies, 
i n  slares, etc., and several pecuniary legacies, bequeathed as fol- 
lo1vs : 

"Sinthly. I t  is my will and desire that all the remainder of 
my negroes, not giren avay,  to be sold-those not abore the ages 
of ten years to be sold with their n~others-together v i t h  all the 
stock and other propert7 of ererp description, and the moneys 
arising from such sale, afrcr paying orer to the several legatees, 
etc., as above mentioned, I hereby gire and bequeath unto Elizn- 
beth Leak all the rexainder." 

The testator aftel i \ards added a codicil to his d l ,  the first 
clause of n-hich n ns as follo~vs : 

"I desire that a11 the negroes, before mentioned, that are left 
53 



to be sold, instead of credit, must be sold for cash down; and as 
soon as the rnoneg that is raised out of my estate, to be paid over 
to the legatees as soon as collected." 

The testator had due to him at the time of his death seleral 
bonds, notes and other evidences of debt, of which he made no 
particular lnention in his d l .  The administrator, with thr mill 
annexed, out of these bonds, notes, etc., paid the debts of the 
testator, and retained for his coininissions as administrator, lear- 
ing a balance of this fund of $182.90. The plaintiffs, as the next 
of kin of the testator, clainird this balance as property nndis- 
posed of by the d l .  The defendants contended that it was to 
be applied in paying the pecuniary legacies, and that the 
property left to be sold, by the ninth clause, was intended ( 72 ) 
by the testator to go in aid of this balance to pay general 
legacies, and the remainder of the fund was to go to Elizabeth 
Leak, and that the test:rtor did not intend lo die intestate as to 
any of his property. 

B. F. Moore and Brrdger for the plaintiffs. 
No counsel appeared for the defendants in this Court. 

DASIEL, J., after stating the case, as abore, proceeded as fol- 
lows: There is no disnute but that the debts of the testator were 
properly paid by the adniinistrator out of the bonds, eic., left by 
him. S n d  we are of the opinion that the property mentioned in 
the ninth clause of the mill mas directed to be conrerted into 
money for the benefit of Elizabeth Leak, after the sntisfaction 
of the general legacies. There is nothing in  the phraseology of 
this ninth clause to induce us to say that the general legacies 
were intended to be paid cxelusively out of the produce of the 
sales of the property mentioned in it. But it is said for the 
plaintiffs that the codicil shows that was the testator's intention. 
We do not think so. Bv the codicil the testator directs the slaves 
before mentioned in the ninth clause to be sold for "cash down." 
The codicil then proceeds thus: "and so soon as the money that 
is raised out of my estate, to be paid over to the legatees, as soon 
as collected." The ready money to be raised by sale of the slaves 
is not expressly directed immediately to be paid over to the lega- 
tees, but the money that is to be raised out of his "estafe," and 
that as soon as collected. The codicil, instead of restricting and 
fixing the property mentioned in  the ninth clause of the will as 
the only and exclusive fund for the payment of the general lega- 
cies, shows that the general legacies mere to be paid out of his 
~ s t a f e  generally, viz., out of all such of his personal estate as had 
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not been specifically g i x n  away by the will. The testator knew 
that his bonds, notes, etc., would not be sufficient to pay his 
debts, expenses of administering on his estate, and his general 
legacies; therefore he cliargeil the fund nientioned in thc ninth 
clause in  aid to effect the payment of the legacies, and the re- 

mainder of that  fund, which should not be exhausted in 
( 73 ) aid, etc., was to go to Elizabeth Leak. 

We are of the opinion that  the bill must be dismissed. 
PER CURIAM. Bill dismissed. 

.TAJIES J. JlcIZ.IT r. JOIIS JII3,TIS et us. et al. 

\\'here an aqree~i~eiit in writing was i i iad~ for the ~)nrclinse of a tract 
of land, by which thc ~~endee  n as to take possession of the land 
i~miciliatelq., ant1 the \emlor was. "when thereto requestetl." to 
clelix er him a deed therefor, upon the receipt of whicah the renrlee 
\ \as to gire hie, three sereml ~~ro~ui \sory  notes, r~ayal~le a t  one, 
two and three years thereafter; and the rnidee took possession 
of the land imniediately, according to the :~greemeut. but the ren- 
(lor diet1 without g i r in r  a deed or rewiring the notes for the pur- 
cha5e I I I ~ I I ~ S .  I t  rrric Itelcl, u ~ ~ o n  a hill subsequently filed by the 
rentlee for a specific execution of the contract, that he should 
pay i~iterc~st on the instalments of the purchaqe money, as  if the 
notes had been given in a reaso~ml)le time after the date of the 
agreement. 

T m  bill 7 ~ x 3  filGd to enforce the specific perfornzance of an 
agreement for  the purchase of a tract of land, entered into be- 
tween the nlaintiff and Patrick Kellv. the ancestor of the de- 
fendants. B y  the terms of the agreement, which was madr in 
writing, under tho seals of the parties, on 26 October, 183.5, the 
plaintilLf was to take possession of the land iminediatelv, and 
Kelly was, "whcn thereto requested," to deliver to him a deed, 
with the usual corenairts, si~fficient i n  law to convey a perfect 
title i n  fee simple to the said l a l ~ d ;  and the plaintiff on his part 
corenanted that, in considrration of the premises, "and or1 de- 
livery of the deed aforesaid, he would execute unto the said Kelly 
his three several proniissory notes, of $1,000 each-the first, pay- 
able one year t l~ereaf ter ;  the second, two years thereafter, and 
the third and last, three years thereafter; the said third and last 
to bear interest one ycar before it became due and payable." 
The plaintiff took possession of the land immediately, according 

to the agreement; and a short time thereafter Kelly died 
( 71 ) intestate, before any demand was liiade upon him for a 

deed or the plaintiff liad executed any notes. The defend- 
54 
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ants, who were thc heirs at l av ,  and tile administrator of Kelly, 
admitted the agreemei~t, as stated ill the bill, and the death of 
Kelly shortly thercafter, and expressed their willingness to con- 
vey tlle land if the plaintiff would comply with the agreement on 
liis part by  paying the purchase money, with interest. 

No counsel ap1)eared for either party in  this Court. 

DWIET,, J., after stating the case, as abore, proceeded as fol- 
lows: Ii appears to us thai if there be any dispute in this case, 
it  is  whether the plaintiff shall pay interest on the purchase 
money, and, if so, at what time the interest shall begin to 1x11. 

B y  the agreement, thc plaintiff took possession in  October, 1836. 
111 equity he was tlicn the complete owner of the estate. The  
death of Kelly (an  act of proridence) was the reason that tlle 
title dreds and notes were not giren in a short time after the 
plaintiff took possessioi~. Tt seems to us to be equitable and just 
that interest should be calculated on the installnients of the pur- 
rhasc money as if the notes and been giren in  reasonable time 
after the date of the agreement. We think that  1 January,  
1836, would hare  beep a reasonable time within which the 
notes might hare  been giaen, according to the agreement, if 
the death of Iiellg had not prevented it.  Therefore the plaintiff 
is entitled to a decree for a specific performance; and the heirs 
a t  law of Kelly will execute dceds of release and quitclainl to tlle 
plaintiff of the lands of which he has taken possession, and deeds 
of bargain and sale in fee of any lands mentioned in the agrec- 
ment and which are not i n  his possession. These deeds will he 
executed under the direction of the master of this Court, pro- 
vided that  the plaintiff first pay to the administrator of P. Kelly 
or pay into the office of this Court the purchase money, with 
interest, as fo l lo~m:  $1,000, with interest on the same from 
1 January ,  1837, and $2,000, with interest on the same from 
1 January,  1838. I f  tlic purcllase mnney and interest is 
paid, as above directed, on or before the tenth day of the ( 75 ) 
next term of this Court, tlic decree for tlle plaintiff mill 
be  draw^^ up  inld e~ltered;  otherwise the bill will stand disinisscd, 
with cost. 

PER C ~ R I A ~ \ I .  Decree accordingly. 



I N  THE SUPREME COURT 

THOSIAS XcLIS r. ROBERT McSAJIAR.4, Administrator of 
Stephen Ferrand. 

Where the bar of the statute of limitations against a n  account of ten 
years' standing is repelled by an admission that  the account is 
open. and a proliiise to settle it, the length of time. will not of 
itself, operate a s  a bar;  hut i t  may, co~mected with other circum- 
stances, be sufficient to induce the court to require evidence of the 
claim so clear, consistent and natural a s  to amount to positive 
and almost conclusive proof. 

Whether the receipts of a wagoner for goods sent to a factor are, 
after the death of the wagoner, competent to prove the delivery 
of the goods to the factor-&I(? but if they a re  competent for that 
purpose they can only raise a probability of the delivery of the 
goods, which may be repelled by opposite probabilities, as, that 
accounts appear to hare been rendered by the factor mhich the 
principal withholds, and mhich. if produced, would include the 
articles sent b~ the wagoner, and mould be better eridence of the 
delivery to the factor. 

Where one person sold to another crrtain articles of furniture, and 
afterwards sent him goods to sell as  his factor, and ten years 
afterwards, the factor, in reply to his principal calling upon him 
for a settlement, aclinowledged that the account was open, and 
promised to settle it. I t  was hcld that  the sale of the furniture 
was not an isolated trailsaction which'would be barred by the 
statute of limitatiom, but formed an item in the account when 
the partirs proceeded in their other dealings, and that, therefore, 
the letter of the factor repelled the effect of the lapse of time as  
to this a s  well a s  to the other parts of the demand. 

Where one transaction betreen two persons hecomes an item in 
account between them in consequence of their subsequent deal- 
ings a s  principal and factor. and ns such is taken out of the 
operation of the statute of limitations hy the acknowledgment 
and promise of the f a ~ t o r  to settle the account, interest cannot 
be c.laimed oil the first item, unless it  can be claimed on the trans- 
actions betn-een the parties as  princ3ip:il and factor, and that  
caimot be done where there a re  circurnstmces of laches and un- 
fairness on the part of the princsipal. Under such circumstances, 
interest is allowable only from the time of bringing the suit. 

( 76 ) THE bill T T ~ S  f i l ~ d  i n  L\ugust. 1832. I t  stated that ,  i n  
October, 1819, the  defendant's intestate, D r .  Stephen L. 

Fer rand ,  then residing i n  Salisbury, delivered to his  brother, 
Wil l iam P. Fer rand ,  who resided i n  the  neighborhood of X e w  
Bern,  a memorandum of sundry  articles of fu rn i tu re  which he  
wished Wil l iam to purchase f o r  h im i n  one of t h e  Nor thern  cities 
a n d  h a r e  sent to  h i m ;  that  Wil l iam could not conveniently go to 
t h e  N o r t h  a t  t h e  time, and  pronosed to the  plaintiff, then resi- 
dent i n  NPIT E c r n  a n d  e x t r n s i r c l j ~  engaged i n  trade, to  take t h e  
order  a n d  fill i t ,  as  h c  was then  about going t o  the  Nor th ,  in- 
fo rming  h i m  t h a t  he could not pledge himself tha t  his  brother  
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Stephen would take the articics, but that he belicred he TT-ould 
if they were elegant and at prices which would afford a reason- 
able profit to the plaintiff'. The bill further stated that the 
plaintiff, being wcll acquainted with Stephen L. Ferrand, be- 
liered that he could execute the conlmission to his satisfaction, 
and, accordingly, notwithstanding the risk of a rejection, he pur- 
chased in Philadelphia many of the articles contained in the list, 
and imported them into New Bern; and that during the suc- 
ceeding winter he forwarded those articles, and others of equal 
quality which he had before purchased and had on hand for sale, 
by wagons, to Stephen L. Ferrand, at Salisbury, and at  the same 
time delivered to William P. Ferrand a bill, with the prices, for 
the information of his brother. The bill stated that those prices 
were but a moderate advance upon the cost, so as to yield but a 
slight profit, as the plaintiff was ready to show by the original 
bills pr inroices. To the bill was appended a copy of the account 
of the furniture, at very high prices, amounting to $944.85. The 
bill stated that, upon the a r r i ~ a l  of the furniture, Dr. Ferrand 
refused to accept it, being dissatisfied both with the costly char- 
acter of it and also with the prices, as too high even for furni- 
ture of that character, but that, after some delay, he did accept 
it, "without stipulating for any alteration of price." 

The bill then further stated that, at the times of send- 
ing the furniture, the plaintiff also sent various articles ( 77 ) 
of merchaiidise, to be sold upon accoirnt of plaintiff, and 
that at various times afterwards, up to October, 1824, he sent 
up to said Stephen large quantities of groceries, which he under- 
took to dispose of for the plaintiff, and of which an account lTas 
annexed to the bill, mithout any prices affixed. 

The bill stated that Dr. Ferrand from time to time remitted 
sundry sums, which the plaintiff was ready to admit, but no par- 
ticular credits were admitted. I t  further stated that, notwith- 
standing all the exertions of the plaintiff to bring about a settle- 
ment, the account of the mutual dealings was never adjusted, and 
that "the said Stephen never once furnished any regular account 
of sales of the large amount of articles sent to him for sale," but 
occasionally, when they met, or by letter, promised to come to 
New Bern and there make a settlement in  full. The bill then 
stated three letters between those parties-one from the plaintiff, 
dated 24 July, 1829, in which he says: "From your last letter 
I hare been expecting you down from time to time, until my 
patience is exhausted, MTilI you, upon the receipt of this, for- 
ward nie the account of sales of the balance of the articles you 
had on hand when you were here last, together ~v i th  the balance 
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in admitting o r  denping any of the allegations, except to admit 
that there were dealings bctween the parties between 1819 and 
1824, as he found among the intestate's papers sundry receipts, 
drafts, etc., eridencing payments of money to complainant or  
to his order, which he begged leave thereafter to exhibit. lZll 

of your account, in cash or a check? The accounts between us 
have rcally remained unsettled longer than I could have wished." 
A190 one from Dr.  Ferrand, dated 4 October, 1829, in which he 
says: "Your letter I received some time since, but have been 
unable to answer it, from great bodily indisposition. As to 
money, there is  none here; and I should like to have a settlement 
with you, to know if I am in  due to yon ; and for  the purpose of 
doing so, I shall visit Kew Bern in  the winter, where I expect 
to remain sewral  months." That  on 26 April, 1830, the plaintiff 
again wrote to Dr.  Ferrand as follows : "Your favor 5 October, 
1829, came to hand, in which you say that  in the winter you 
will visit Xcm Bern for the purpose of settling the accounts 
existing between us. As the minter has passed, and not hearing 
from you since on the subject, I am really a t  a loss to know how 

to account for it. Will you be so good on the receipt of 
( 78 ) this (as to send) the remaining account of sales, and say 

that  I inay dram on you for  the balance?" 
The bill then stated the death of Dr.  Fcrrand in xoreinber, 

1830, and the administration of thc defendant on his estate, and 
i t  did not appcar that  anything more passed until the filing of 
the bill. The nraver was for the nroduction of all letters between 
the partics, tile invoices and a c k u n t s  of sales of the various 
articles seut for sale, and that a proper accoimt of all thr  mutual 
dealings between the plaintiff and Stephen L. Fermnd ~ n i g l ~ t  
be taken. 
- The answer stated that the defendant had no such k~~owledge 
of the transactions to mliich the bill related as would iustifv him 

knowledge of the letters stafed in  the bill mas also denied. 
Upon the hearing of theAcause it was referred to the master 

to take a n  account of the matters of account stated in the plead- 
ings. The master made his report to this term, and therein 
charged against the defendant t h ~  furniture a t  the price of 
$944.85, with the further sum of $1,133.60 for interest thereon 
for twenty pears from 30 December, 1819, making, for  principal 
and interest due therefor, the sum of $2,075.45. The report 
also charged the fnrthcr sum of $2,217.42 for sales of merchan- 
dise on account of the plaintiff, charged a t  prices prored to hare  
bren arerage prices at New Bern about the periods these parcels 
Tvere sent. The report credited the defendant with a commis- 
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sio~l of $160.84 O I I  tlic salcs. aud with sundry p a n l c n t s  betwecw 
&IT. 1822, and Xay ,  1827, so as to si~on. a balance, due to the 
plaintiff u p o ~ ~  the wliole acco~int, iiicluding the price of furni- 
ture and interest, of $l,S32.08. wit11 wliich it charged the de- 
fendants. 

,111 account was filed ill :he cause 117 the plaintiff, purporting 
to he the accomlt betwren the l)laintiff and Dr .  Ferrand, and 
to have been stated by a clcrk of the plaintiff, now deceased, and 
~11owii1g a balance on 2 Mag, 1825, of ,4;2,295.021/(1, i n  
w11ich tlicre mrere tlie following entries : "This due on ( 70 ) 
account sales rendered on 14 May, 1822," $701.491/2 ; and 
('amount of sales of sundry articles made out this day, the bal- 
ance due," $2,187.51. This latter account of sales was armesed 
t11crc.to in  the handvrit ing of plaintiff's deceased clerk, mid 
showed the sales a t  Salisbury a t  prices considerably lower than 
the articles were charged a t  i n  N e v  Bern. 

Besides the ~lierchandise charged by the illaster to the intestate 
the plaintiff also claimed for  other parcels alleged to have been 
sent for sale on the plaintiff's account; and to charge the defend- 
ant therewith the plaintiff prored the reccipts of sundry wapon- 
ers, expressed to be for the goods; and that  they mere to deliver 
them to Ferrand i r i  Salisbury; and that the wagoners were now 
dead; and, in one instance, a mitness fnrther proved that he 
met one of thow wagoners near New Bern on his way up the 
country, and mas told hy him that he was loaded for Dr. Fer- 
rand;  a i ~ d  that the witness himself proceeded to New Ber i~ ,  and 
thence to Salisbury, also with goods from the plaintiff to Fer- 
rand: and that near Salisbury he met the same wagoner. and 
was then told by him that he had delirercd his load to Fcrrand. 
I n  another instalice the plaintifl prored that  in the wagons ~vit l i  
part of the furniture he sent, in March, 1820, a barrel of sugar 
and bag of coffee which, as well as the furniture, Ferrand re- 
fused to reccire, and that  the wagoner then stored all his load 
with a merchai~t  i n  Salisbury on account of the plaintiff. The 
illaster refused to charge those articles to the defendant for want 
of evidence of thc delivery to Ferrand. 

The plaintiff cxceptpd to the report for  those refusals of the 
nlaster. and insisted that  the e~~ idence  was insufficient. The 
defe i~da~i t  esccpted becanse the inaster included the furniture 
bill in tlie account and because IIP alloned interest thereon. 

131rdqr~ for the plaintiff. 
D. E7. COI!JUY~JI and d.  IT. Rryci?~ for thc defendant. 



RGFFIS. C. J., after stating the case as above, procecded as 
follm7s: When this casc was before the Court on the 

( 80 ) hearing there ms? much reluctance felt to ordering an  
account; but as the anmer admittrd some dealings be- 

tween the partie> of the kind stated in the bill, and the letter of 
Ferrand of 6 October, 1829, made it satisfactorily appear that 
an open account in respect to those dealings then subsisted be- 
tween the parties and contained a promise to settle it, we were 
obliged to put out of the plaintiff's ~ v a y  the obstacle of the statute 
of limitations. Sevcrtheless the circumstances under which this 
claim is preferred rend~rs  its justice so extremely doubtful as 
to entitle it to no faror, and to impose on the plaintiff the burden 
of offering the clearest and most conclusire proof of every item 
before he can lie permitted to charge it against the defendant. 
The length of time, indeed, is not such as to amount to a bar 
of itself; nor, as the account certainly remained unclosed as 
to something, can tho length of time, connected with the other 
circumstances, authorize us wholly to deny the plaintiff the 
benefit of such eridence as does plainly establish the deb-ery 
of articles to the factor. But there is enough to render the Court 
jealous of the claim and rerv cautions in not admitting any 
charge but npon evidence so clear, consistent and natural 3c to 
amount to positive nnd almost conclusire proof. S o w  thr re- 
ceipts of the wagoners do not constitute eridence of that kind. 
I t  is not material that we should determine in this case whether 
those reccipts are eridence bct~vecn these parties as arts done 
in thc ordinary course of busineqs bv persons since dead, for if 
they be competmt ihey can onlv raise a probability of the de- 
limry, and their operation to that extmt is repelled by opposite 
probabilities that seem undeniable. The counsel for the plaintiff 
said, in the argument, that the inference from the receipts and 
death of the wagoners at this period was so fortified by the de- 
fault of Ferrand in not rendering accounts, ~vlicreby the plaintiff 
could have seen 7%-hether the wagons had or had not delivered 
their loads, that the court oughy to act on it and charge the 
goods, though it may not positively appear That they came to 
Ferrand's possession. The argument adopted the statement of 
the bill in  this particular without adverting to the plaintiff's 

letter of April, 1830, in which he asks for the "remain- 
( 81 ) ing" account of sales, or to the documcnt put in before 

thr master, whereby it appears that two accounts of sales 
were rendered. So far therefore from the fact, as actually ex- 
isted, supporting the argument, it is opposed to it. The state- 
ment of the bill seems, indeed, to be credible. That a merchant 



should sell goods to the value of nearly $1,000 to another person, 
and for  three or four years afterwards forward to him large 
quantities of merchandise a t  different times and take no security 
for the goods sold, nor get payment, nor get an acknowledgment 
for the consignments, nor any account of sales for more than 
ten years from the conlmencement of the transactions, is cer- 
tainly possible. But it is so entirely against prudence and all 
experience that a court cannot act on the assumption of the 
truth of the storv without iolatinz rational con\ ictioris to the 
contrary. ~ h c r k  must hare  beel; divers statements between 
these parties, though probably the more recent transaction re- 
mained open. At all erents it appears, probably without the 
design of the plaintiff, that  some accounts were rendered. par- 
ticularly one in  May, 1822, which was two years after the de- 
livery of the furniture, on which only $701.49?4 was due. This 
account and all others that  may have been stated, and all ma- 
terial correspondence after Max, 1525, the plaintiff has mith- 
held, as he has also the original mroices of the furniture. which 
he nromises in  the bill to nroduce as evidence that the in-ices 
charged by him mere but a moderate advance on the cost. Un- 
fairness of this sort furnishes presumptions that these accounts 
contain facts that would be destrudive of the claim as that the 
prices charged the plaintiff TTere immoderate, or those a t  xhich  
the factor sold were much reduced, or that  the furniture had 
been included in  the account of May, 1822, or  other facts that 
would reduce the amount of the demand, by showing payments 
or  otherwise. If those accounts were thus rendered thev would 
include the articles to which the ~mgoner 's  receipts relate, and 
therefore be better evidence than the receipts, inasmucll as the 
former would be direct to the point on which the latter would 
afford but a remote and circumstantial inference. Thcse con- 
siderations lead us to be l i e~~e  that  i n  decreeing at all for 
the plaintiff we run some h ~ z a r d  of working wrong; but, ( 82 ) 
at all erents, we cannot give him a decree for anything 
which he does not establi4h hp ni:equirocal and unwrpected eri- 
dence. The  plaintiff's first and second exceptions, which relate 
to the merchandise, of the delivery of whicli the receipts of the 
wagoners are the only eridence, are overruled. 

The  defendant's first exception, that  thc n ~ n i t e r  has charged 
the fur~r i ture  ns an  item in his account, rt~ust bc orernded. The 
use of the furniture by Fcrrtlncl i i  pro\ed  by the witnesses, and 
also the qclling prirc i n  this Stn:c of s17cll fnri~iturc.  -19 an 
isolated tran?ac,tion tllc snlr of the furni4urc ~ o u l d  not lmke a 
case for the jurisdiction of this Cowl ; and, nroreorcr, all remedy 
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in respect of it xvould have been barred bv the statute of limita- 
tions. 13ut that part of the dealings neressarilg formed but an 
item in account when the parties proceeded in thcir other deal- 
ings ; and, therefore, the letter of Ferrarld rcpelled the effect of 
lapic of time as to this as well as the other parts of this dcrnand. 

But if the plaintiff, by cor~~iecting together these transactions 
of sale ahrl agency, avoids the operation of the statute of limita- 
tions as to the articles sold, he must submit to the consequcnces 
of that connection by not claiming interest on that part of the 
account unless he bc entitled to claim it on the transactions be- 
tween the parties as principal and factor. That  this plaintiff 
ought not to have such interest the Court deenis clear from the 
circun~stailces to which we have already adverted. H r  keeps 
back the accounts rendered by the factor. H e  was as much to 
blame as the factor in not closing the dealings before such long 
delay had occurred. Upon the failure of the factor to settle the 
plaintiff neglected to bring suit until the factor's death, and 
very nearly three years from the last letter of the factor. The 
t ru th  is  that it  mnst be supposed the first payments were meant 
to be on account of the furniture, as it appears that the pay- 
nlents exceed the value of the other merchandise, and the plain- 
tiff would not have trusted a person with his goods as agent who 
neglected for more than five years to pay anythiilg on his own 
purchases. The balance of principal money due on this account 

is  therefore probably for the proceeds of the goods sold 
( 83 ) for the plaintiff, and under the circumstances of laches 

and unfairness on the part of the plaintiff i n  not pro- 
ducing the invoices to show the cost, and of want of diligence 
on the part of Ferrand, our opinion is that interest ought to be 
coniputed on that  balance from suit brought, but not before. 
Wherefore the defendant's second exception is so f a r  allowed, 
and the plaintiff's third exception is  disallowed. 

Also, since the defendant has been charged by the master the 
highest and the plaintiff has kept back the account of 
sales upon which the agreement for compensation of the factor, 
at least as to the rate, would probably appear, we think the 
master did right i n  allowing Ferrand a commission. Conse- 
quently the plaintiff's fourth and last exception is likewise over- 
ruled. Master allowed $20 for report ;  defendant to pay the 
costs of suit. 

PER CUHIAJI. Decree accordingly. 
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S T A ~ I t 1 i I ; Y  SAILTI1 T .  S .kMt -EL  S. 1;. SIIITII et al. 

If :I I~ill  be filed for the .;pwific execution of a11 ;ryree~llcnt tor the 
pnrc.liuse of 1n11tl. :rllrzc.d to I)e eridnrcwl 1)y a writtc3n nle1rlor;nl- 
tli~ln. :lnd tllv :111~g:1tiorl 1w ]lot ~u\taine(l I I ~  tllc 1)ruof. the l11:rill- 
tift' cmrnot. inider the p r : ~ ~  er for gener:rl relief. olltain c.olnl)en%- 
tion for inll)rorrnrenti 11l)oil the Innili. 

THE plaintiff. in his bill, stated that  his father, William 
Smith, in 1829, agreed by par01 to sell him a certain tract of 
land therein dwcribcd in consid~ration of t h ~  sum of $80 and 
the plailrtifT doing his father's shoeinaking during his life. That  
i n  ~ U T S I I ~ I I C ~  of this agreeliimt and with the consent of his 
father the plaintiff entered upon the land and iinprored the 
same by building houses upon it to the value of $200; that he 
paid the price in money and shoemaking, and that  his 
father, in Deceulber, 1833, executed to him the following ( 84 ) 
receipt and agreeri~er~t : 

"Receirrd of Starkey Smith, 11 December, 1833, eighty dol- 
lars in full for the Imid where the said Starker Smith now lives, 
comilierlcing at Dar id  Mitchell's corner, near my fence where 1 
now, lire, I l ~ e n  splitting the land between the two roads to Afiss 
Wright's l ine;  all the land cast of that  1 hare  sold to my son 
St  arkey. "WII.I.IAM SMITH." 

The plaintiff then stated that his father died uithout ever 
having executed to him a deed for thc land. The prayer of the 
bill was for  a specific execution of the agreement and for general 
relief. 

The defendants, i n  their answers, admitted that  their father, 
Willia111 Sinith, permitted the plaintiff to take possession of the 
tract of land ~iientioned in the bill, aiid they also adr~litted that  he 
had made improvements thereon by building, etc. ; but the9 denied 
that their father c w r  executed the receipt or  agreement set forth 
in  the bill, or that the plaintiff ever paid any money for the 
land. They also denied that their father ever intended to sell 
or the land to the plaintiff in any other way than by a last 
will and testament, which he never made. A replication mas 
filed to the answers and much testimony mas taken on both sidm, 
the result of which is stated in  the opinion of the Court. 

TI'. 1 .  Graham for the plaintiff. 
J. T. Morehead for the defendants. 

DAXIET,, J.. after stating thc case as above, proceeded: I t  is 
proved to our satisfaction that the body of the paper-writing 
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set out in the bill as the agreement is in the proper handwriting 
of the plaintiff. Three witnesses depose that they mere ac- 
quainted with the handwriting of William Smith, and that the 
signature to the paper-writing is in the proper handwriting of 
the plaintiff's father, William Smith. Two witnesses testify 
that the father had, in conrersation with them and others, said 
that he had agreed to sell thr land to the plaintiff. The plaintiff 
has failed to prove that he ever paid a cent of money or that he 

ever was possessed of money at any one time to the 
( 85 ) amount set forth in the receipt. On behalf of the defend- 

ant one witness deposes that he mas acquainted with the 
handwriting of William Smith, and that the signature to the 
supposed agreement is not in his handwriting. Many witnesses 
depose that the plaintiff frequently, and at d i ~ e r s  times and 
places, immediately after the death of his father and for years 
afterwards, said that he had not the scratch of a pen in n~rit ing 
from his father for the land; that he had no right by any writ- 
ing for the land; he appeared uneasy on account of his home. 
When the dower of his mother was laid off the plaintiff was 
present and made no objection that the land in dispute should 
be included to make un the auantitv out of which she was to 
take dower. The paper' now &tempGd to be set up as an a2ree- 
nlent was not shown bv the plaintiff to any person until long 
after the death of his father. The father made a will and died 
in January, 1835. The will did not hare the necessary number 
of witnesses to pass lands. I n  this will the lands in dispute mere 
attempted to be deoised to the plaintiff. Taking together all 
the evidence and circumstances in the case we must say that we 
are not satisfied that William Smith eyer affixed his name to the 
paper as evidencing an agreement on his part to sell or as a 
receipt for  the purchase-money of the land. There are too many 
circumstances in  the case tending to show that the plaintiff 
either signed his father's name or that he wrote the receipt and 
agreement over the genuine name of his father found on some 
blank piece of paper. We cannot think that any agreement is 
proved, certainly not sufficiently prol-ed, so as to call for a decree 
for a specific performance. 

Upon the hearing the plaintiff's counsel set up a claim for 
compensation in case the Court should deem the alleged purchase 
not proved. I n  ansrer  to that claim it is sufficient for us to 
say that undrr {he prayer for general relief none can be granted 
but such as is warranted by the rase made in the pleadings, and 
the sole ground upon 15hicl1 the bill asks any relief is upon the 
particular purchase, alleged to be evidenced by a written 111eillo- 
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randuni. T:-hich allegation is not sustained to our satisfaction. 
I f  the plaintiff can make any case at lav ,  either for dam- 
ages or conipensation, this decision will not stand in his ( 86 ) 
Tmg. 

The bill must be dismissed 11-ith costs. 
PER C~RIXJ .  Bill dismissed. 

S O A H  S1\IITHEEIIAS et 31.. .tclministrator of Samuel Sinithern~an, 
v. LEJT'IS KIDD et al. 

If a note be lost, the acce~tnnce of a neqotiable inqtrument expressly 
in papnent of it  amonnts in lnw to n satisfaction. and may be so 
pleaded, and the debt being thus extinct at Ian- there can be no 
relief in equity upon the last note. 

If  a bond be loct. TI-hether the acceptance of a negotiable instrumeilt 
under seal from the principal obligor espresqly in papnent of it 
be a satisfaction a t  law or not, the obligee cannot recover in 
equity 011 the lost bond acainst the principal obligor or his curety, 
contrary to his agreement. 

THE bill stated that i n  1534 the defendants, Lewis Kidd and 
Moses Kidd, gave to Samuel Smithcrnian, the intestate of the 
plaintiff, a bond or note-but ~ h i c l i  the plaintiff did not know- 
for the sum of $325, payable on 25 October, 1834. But  from 
the anmers ,  exhibits and proofs the case appeared to be that  
Lewis I i idd  gave a bond or note to Smithernian for the suni of 
$200, payable as mentioned, and that Noses Kidd also executed 
i t  as the surety of Levis, and that a few days af termuds  Lewis 
alone gave a second bond or note to Smitherman for $123, pay- 
able a t  the same time. These papers Smitherman  deli^-ered 
without endorsement to one Long, as his agent, to present and 
receive payment thereon; b ~ ~ t  Long absconded x~ithout present- 
ing them or receiring payment. and either destroyed or carried 
off the instruments. On 1 M a r ,  1835, SmithernIan represented 
to the Iiidds the loss of the papers, and requested them to exe- 
cute others in their stead. Yoses, the surety, refused to become 
further bound. but Lc~vis, the principal. readily assented, 
as Smitberman agreed to accept his bond in satisfaction ( 87 ) 
of the others and to give a discharge from and indemnity 
against them. . Accordingly Lewis Kidd then gave hi5 bond to 
Sniitlierlnan for $323. with interest from 25 October, 1834, and 
Smithernian gare  to him two papers, one of vhich  purported 
to be a receipt, not under seal, of the bond for $325, "in full of 
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the two notes" before described; and the other purported to be 
an  agreement, not under seal, to indemnify the parties from 
loss by r r a ~ o n  of the former notes, if they umdd  resist the pay- 
ment should i t  be demanded by Long or ally other person. The 
bill offered a n  inclerrrnity and prayed a decree against the t x o  
ICidds upon the instrument as stated in the hill. 

lT7inston for  the plaintiffs. 
Xendenhall for the defendants. 

RCFFIX, C. J., having stated the case as above,. proceeded as 
fo l lo~m:  S o t  to advert to the inaceurtte description i n  the bill 
of the instruments on which the defendants were in fact charge- 
able, and to the several ~b~jec t ions  that arise thereon, there are 
other substantial rlifficulties which prevent a decree for the 
plaintiff. As the bill leares it uncertain whether the first securi- 
ties ncre  bonds or notes, me are obliged to take i t  most strongly 
against the plaintiff, upon whom it laid, to remove the doubt. 
Now, it is  clcar at l a v  that  the acceptance of a negotiable inctnt- 
inent, exprcsslv in  payment of a simple contract debt, does 
ainount to satisfaction, and map be so pleaded. I f ,  then, the 
securities wore notes, ihe plaintiff has no debt i n  law, and conse- 
qwni ly  has nothing for which he can ask a decree in equity. 

But, supposing the securities to hare  been bonds, still the 
plaintiff is not entitled to any relief on then1 here. I t  is t rue 
that a t  common law one bond is not a satisfaction of another, 
both being instruments of the snme dignity. Tf i t  be admitted 
that the l a x  r~nlaims the samr. although bonds are now negoti- 

u <, 

able, vet i n  this case the plaintiff can derirc no benefit from 
that rule of l a r .  Thc mlc  is  st~ictissimi irwis, and founded 
upon reason purely iechnical, ~vhich  hare  no reht ion  to the 

principles of equity. Tn this Court the agreements of 
( 58 ) parties are respected, without regard to their being under 

seal or  not ;  and there cannot be a decrec upon a former 
instrument directly in opposition to a subsequent apreciilent 
made upon a j u ~ t  consideratioa. Tf this plaintiff can maintain 
actions at lam upon those instruments as lost bonds lct hi111 do 
so. Fo r  the present at least we have nothing to say against it. 
But when he serks to change the forum and to  get a decree i n  
this Court for  his debt, upon tho ground that he cannot recLori.r 
it  a t  lam, lie cannot hare  the relief if i t  be in  fhe teeth of an  
agreement so reasonable and plain as is established in  this case. 
What more could a creditor ask when he has lost his security 
than that the debtor shonld g i ~ e  another, and thus save him 
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from the difficulty and expense of proving the loss and contents 
of the illstrimlent at law, or the delay and expense of resorting 
to a cowt  of equity? I f  the debtor comply with such a request 
of the creditor it is obviously an  adequate consideratio11 for an  
agreement on the par t  of 'the creditor not to enforce the fimt 
security and to rely solely on the second. 

B y  discharging the principal debtor, Moses Kidcl, the security 
is also discharged in  the view of this Court. The  plaintiff can- 
not hare  a decree against either of the defendants. but his bill " 
nlust be dismissed with costs. 

PER CURIAM. Bill dismissed. 

ROBERT RT,\T\T et al. v. JONATIIAK PARKER et al. 
( 89 ) 

If a veuclor receire in payment for the sale of land the bond of a 
third lwrwil iiiacle payable to himuelf. which is afterwards altered 
by his assent so as to destroy it a t  law, he cannot have relief in 
equity against the obligor. although he was ignorant of the legal 
effrct of nl t~ring the bond. Kor cxn lie, or his assignee who pur- 
chased t h ~  bond n-ith full knowledge of the legal objections to it, 
have any r~l ief  in equity aqainst the ~endee  who gave it in pay- 
ment, though the latter nlatle the alteration in the bond, and 
represented it to be good. 

THIS bill was filed at the September Term, 1838, of GUILFORD 
Superior Court. The plnintiffs were Robert Ryan and Samuel 
Sulliran, and the defendants Robert Parsons, James Parsons 
and Jonathan Parker,  and the case made by the bill  as as fol- 
lows: I n  1827 the defendant Parker purchased a tract of land 
from the plaintiff Sullivan a t  and for the price of $600; and 
i t  was agreed between the parties that  Sull iran shouId re- 
ceive in payment of part  of thc purcha5e money :L notc, to be 
executed by the defendant Xobcrt, wirh the defendant Jmncs as 
his surety, for the suln of $95, payable to die said Sulliran two 
years after date, which notc the said Parker  exprcted to obtain 
from the said Fhbert, n h o  was his debtor. On or about 4 Octo- 
ber, 1827, the said l i o l m t  and Jtlrncq wccutcd their sealcd note, 
a t  the rcqucqt of said Parker,  for the i ian aforesaid, pavable two 
years after date. but pa;-able io Srmncl , ~ o l i i n n v  or order. This 
note v;as offered hv ihe said P : l r l ~ r  to h l l i r n n ,  hut the latter, 
who was illiterntc :~ud  uiialulc to read, on Ilearing the notc rrad, 
refused to rewire it because of this i i~i+nkc; when the said 
Parlrcr, alleging that it nns n mere clvical  error and that he 
could take the liberty to correct it.  cm~sed the nanle Solinian to 
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lie altered into Sullivan, and thereupon the plaintiff Sullivan, 
confiding in the assurances of Parker that the note was not in- 
jured by the alteration, received i t  from him in payment for 
the land. this note or bond became due it was presented 
by S u l l i ~ a n  to the makers, who refused to pay it, and on 29 
August. 1833, he, for a vali?able consideration, assigned it to the 
plaintiff Ryan. Robert Parsons became insolvent and left the 

State. and Evan broucrhi an action on the bond anainst 
c, c, 

( 90 ) James Parsons, who pleaded the general issue and suc- 
ceeded on that plea, because of the alteration of the in- 

strument without his consent. When this action mis brought 
or decided did not appear. The bill prayed that, there being 
no remedv at law. the court would decree that the defendant 
pay the said note and the interest thereon, and for such other 
relief as the nature of the case required. 

The bill, under an order for publication, had been taken p ~ o  
confesso and set for hearing against the nonresident defendant, 
Robert Parsons. 

The defendant James Parsons, by his answer, justified him- 
self for relying on his legal defense against the note attempted 
to be set up hecause, as he alleged, of culpable negligence in 
Sullivan and Ryan in not attempting to procure payment from 
the principal, Robert Parsons,,while he was solvent; and in- 
sisted that on the matters shown the note which he executed had 
been destroyed. and that there was no claim therefor anainst " ,  u 

him in law or equity. 
The defendant Parker, by his answer, declared that the note 

in question was received by him as and for a note payable to 
Sullivan, and as such was delivered over by him to the plaintiff 
Sullivan without alteration and without anv susnicion on his 
part that there was any error in i t ;  and alleged that afterwards, 
and without any agency on the part of the defendant, though 
in his presence, the alteration was made by direction of the 
plaintiff Sullivan. The defendant further insisted that if the 
plaintiff had, or either of them had, any claim against him, 
there was a plain remedy at lam therefor, and also insisted upon 
the protection against this dernltnd afforded by the lapse of 
time since the same arose. 

Jfendenlzall for the plaintiffs. 
J. T. ilIodzead for the defendants. 

G ~ s ~ r o x ,  J., liaviilg stated the case as above, proceeded as fol- 
lo~i-s: Upon the proofs the case: as stated in the bill, is fully 
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established. But up011 tlie case so established n7e find ourqelrcs 
unal~le to make any decree for the plaintiffs. 

I t  is clear that there is no ground on vhich  relief can 
be had against either Robert or James Parsons. Sup- ( 9 1  ) 
posing the cl:~iniant to be Sulliran and not Ryan,  there 
never v a s  an!- contract ljetneen lzim mid t h e v  drfcndants except 
such as n a s  testified bv the bond: and as thczt has been altered 
without their conwit ,  and nit l i  the p r i ~  i ly of Snllivan, tlie same 
is destroyed in l av .  I t  being thus destroyed, and it being Sulli- 
1 an's onlv qronrid of claim aguinst them, he is, as to thenl, ~vi th-  
out relnedy. 

It is not quite PO clear that there ought not to be rclief against 
the other dcfendant. Jonathan Parker.  Har inp ,  though per- 
haps un i i~ t en t iona l l~ ,  deceired m illiterate nian a?  to the cllzr- 
acter of a wortlllcss paper taken from him, and upon t h ~  fai th 
of his representation as of ralue, there seems to be a plain obli- 
gation of conscience upon him to make indemnity for the injury 
thereby sustained. Rut upon the rules nliich govern the adniin- 
istration of judicial eqnity :ve find ourselres precluded from 
helping the plaintiffs. 

This is subs tan ti all^ the bill of Ryan, and in form Sulliran 
should h a ~ e  been niade a defendant thereto. Son-,  if it be ad- 
mitted that  S u l l i ~ a n  had an equity to be relieved against Pa r -  
ker, either because of the unpaid part of the price of his land- 
supposed to have been paid, hut in truth not plrid, by reason of 
the v~orthlesiness of thc note r eee i~ed  on account thereof-or 
because of the representations or assurances upon which lie in- 
duced Sulliran to receire this vorthless note as one good in 1a:v 
and v a h ~ b l e  in fact, 1101~ has this equity been transferred to 
R y a n ?  H e  claims as purchaser of a b m d  ~ ~ h i c l i  lie took v i t h  
full notice of the legal objections thereto. r n d e r  the purcl~aue 
he is  entitled to no niore than the bond and all the remedies. 
legal and equitable. belonging to the o~mersli ip of it. Upon 
that  bond Parker r a s  i n  no way liable. But if this could he 
regarded as Snlliran's bill then, ~vithont expressing an opinion 
n-hether having taken the bond TI-ith a full knowledge of all the 
facts attending its alteration. Ire can be heard in  any court to 
allege that  he Tms ignorant of tlie legal consequences of such 
alteration, it is manifest that if he can there is no ground for 
his coming into ~ q u i t y .  His demand, if to be sustained at all. 
is a plain l egd  demand against Parker  to rcco~-er the 
unpald price of his land or damages for the deceit put ( 92 ) 
upon him. Either of these actions would have been long 
since barred at lax-; and as early as the Fear 1829, r h e n  pay- 
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ment was demaiided of the altered note a n d  was refused because 
of the  alteration, Sul l ivan knew al l  tha t  he  k n o n s  now. No 
equity has since ariscn by  the  discovery of a theretofore con- 
cealed f raud ,  a n d  h e  must not be allowed to e r a d c  the legal bar, 
ar is ing f r o m  lapsc of t imr ,  by a mere change of forum. 

T h c  bill must be dismissed. bnt  t h e  case is  not one i n  n ~ h i c h  
t h e  defendants c a n  be allowed costs. 

PER C [-RIA 41. Bill disinissrd. 

( 93  
JOIIS  G. TTILLI-411s. Administrator. etc., of Samuel L. TTTigqins 

et al., r. BESJShfIK JIAITLASD et  a].. Executors 
of Tlioims TValBer. 

E ~ e c u t o r s  and administrators will not be held responsible for paying 
clehts aqainst their testator's or intestate's estate which they 
inicht hare avoided by advertising for creditors under the act of 
1789 (see 1 Rev. Stat.. ch. 46, ser. 16, and ch. 65. see. 12) and 
j)leaclii!q the act in bar of their recover). if the debts so paid were 
honestlr due: but the executors a i ~ l  adininistrators ought in  
prudence to coinply ~ ~ i t l l  the requisitions of the ac t ;  and if by 
failills so to do they ~llhject the estate to the payment of what it 
docv not ozc-e. they and not the estate shall bear the loss. 

If the esecutor of a surety for a firm. upon the insolvency of a known 
partner. pay the debt, he shall not be charged with it in account 
~ ~ i t 1 1  his testator's estate, because of his not bringing a suit for 
the recovery of the debt agaiil\t another person supposed to be a 
partner, where there is 110 good reason to believe that the fact of 
that  ~ e r s o n ' s  iwing a partner could be established by proof; and 
more especially ought he not to be so charged where such sup- 
posed partner was generally deemed to be insolvent. 

Where it  is shown that a part of the effects of an estate inventoried 
by t v o  co-executors has been wa~ted .  and n part of the debts 
which, hg due diligence, might have been collectecl has been lost 
to the estate, g u t w  a s  to the extent of each executor's liability? 
But where the debts a re  actually collected by one esecutor only, 
a~l t l  the product of the salrs of the estate, whether the sales were 
nlade by one or both of the executors. is received by the same 
exemtor, and there is no waste unless i t  be from the misapplica- 
tion by that executor of the funds thus rightfully in his hands, 
i t  i ~ ,  well settled that a dci nVtul  i t  by him shall not charge his 
c.ompanion. who has not actively contributed thereto. 

Before a dwree, one defendant in equity may, as  a matter of course, 
upon a prol)er allegation for that  purpose, obtain an order for 
the r~alninat ion of his co-defendant as  to luatters in which the 
latter is not interested, savinq to the plaintiff all just exceptions. 
This order will :lot be rlischargpd upon a snggestioll, that  from 
the answer of the defendant to be esan~ineil, he appears to hare 
a n  interest. hut the objectioll must be reserved until the deposi- 
tion is offered in evidence, when i t  nil1 be a good exception that 
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the n-itners esnliiirlrcl has nn iiitcrest ill th t~  :liatters esaminetl 
to n d ~ e r w  to the escqtamt : nut1 if tliis aly)ear. his deposition 
cminot be rend. But it is not a good eaccy~tioli that lie has an 
interest in any other niatters ein1)raced ill tlie cnusr, uiiless i t  
c a ~  be seen that these matters n-ill he affected I,g his examinn- 
tion. 

After n decree, it 1s ~ o t  a iiiotion of coniw for one tlrfentlant to 
t?\;a~nine ane>tll~r. a i d  a slwcial ground lilust he 1:lid for it. And 
it seelns to 11r \uc.l1 a y w i n l  erouml. after :r decree a e n i ~ ~ s t  two 
cu-e~rc utor5 to accollnt. that olic sought to be eanmlned had alone 
r r t e i ~  ed the r i ~ o n e ~  of the estate. 

I t  must be a p1:rih case of neglect of duty n-11ic.h ri~akes an esecutor 
resl?nnsil)le for a loss 1 ) ~  llolding oil to stock in :I steam1)oat coni- 
pany 7m11cr  f i r ! ?  and in the esercise of his best judgment. Sothing 
liiore tllnii perfect Iloiiesty and reasoi~nl~le cliligeiice ollght to be 
reclnirctl of trustees: and it n-oultl lie ng:liust conscience to require 
of ail tlset.utor all il~ilriuility against his testator's estate sh:lring 
ill tllc 1:iw which I)efell all, or nearly all, n-1x1 adventuretl with 
1iil:i ill the speculation. 

TTl!ere a c ~ ~ c ~ ~ ~ l i n i ~  dim1 ii~tlcl~ted to l ~ i s  \T-artl. and some years aftel.- 
wards n juclgn!?nt ITRS YFLIYIT~~WI against liis eserutol. for tlie 
nliinu~~t. to satisfy n-1lic.h the twtalor's s l a ~ e s  were sold a t  a Irss 
0ric.r t l im tlirj- \\roultl h n ~ r  I~rougllt 11;1tl they been sold for the 
snticfactioil ol' the dd) t  soon after the testntor's death. I t  irccs 
l/(.lr7 that the ~rrc.utor, if he c.ould be held res1)onsihle a t  all for 
the ~~lifo?eseen and indirect ca1:llility of a depreciation in tllc 
price of the sla\-es. could not he so held where iio fraud n-as 
alleged or pretel~ded, :ind it n-as not s h o ~ ~ n  that he Iinew of the 
esiste11c.e of the deljt ; I I I ~  the necessi t~ for the sale before tlie 
matter of tlie c.lainl n-n.: put into the train of judicial investisv 
tion. or t l ~ t  there IT-as any delay. in getting a decision upon the 
claim. 

Ox 3 August,  1533. S a r a h  11. TTiggiar, br her  gn :~rd ian  
and  nes t  f r iend,  S. B. C a r r a w a ~ ,  filed her  bill of com- 
plaint  in the  court of equity f o r  the county of WASHING- ( 94 ) 
TON against J o h n  T\ralker, Benjamin M a i t l m d  a n d  J o r d a n  
?Talker, 11-hich said Brujanl in mld J o r d a n  n r r c  the csccntorq of 
Thomas  ?Talker, dccenicd. BY tliis hill tlic plaintiff c h a r y d  
tha t  Samuel  Lee TT'iggiii~, fo r l i i e~ lv  of said coulitv. d i d  oil IS 
Apri l ,  181q. l iar ing firqt. r i z ,  on 30 September. 1816, dulv made 
his  last v i l l  a n d  testau~tmt. nliereof 11c e o ~ ~ s t i t u t c d  LC\& K l i ~ i -  
field, Thomas B. Haupl~ to l i ,  Thonia9 TTTalkcr, Johi i  TT'allic~ a n d  
Gabriel S t e n n r t  e ~ e c n t o r s ;  tha t  the w i d  ni l1 a t  the BSay Term, 
1518, of t h e  count. court of TT'ashinglon, 1 ~ ~ s  r ldv adniitted 
t o  probate;  tha t  of tilr executors therein named all but 'I'lionla~ 
Walker  and  J o h n  1T:rlkpr r e f u s ~ d  the appointment:  a ~ t d  tha t ,  
thereupon, tlie said Thomas nnd .John took upon tlicinsch cq the  
offiw afore\aid, slid qudif ied as  csccnt orq ~ccord ing1~- .  T h e  hill 
f u r t h e r  stated that  ill and  bv the  w i d  d l ,  af ter  sonic qpc~ific* 
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de~ises  and bequests, the testato- deristd and bequeathed unto 
his wife his ninnor plantation and adjoining lands, and all his 
negro slaxrs and perishable estate during her widonliood or, at 
farthest, until his cldcst child should coinr of age; and gave and 
bequeathed unto his qon, Lewis Whitfield Wiggins, and to the 
child his wife \\as ihen pregnant x~ith,  or to the surviror of 
them, all the remaining part of liis estate, real and personal, 
after the expiration of his wife's loan therein ; that the plaintiff 
was the child in said will referred to as being then unborn, and 
was born shortly thereafter; that the said Lewis W. Wiggins 
died in the lifetime of the testator ; that the ~vidom of the tes- 
tator, the mother of the plaintiff, intermarried with S. B. Car- 
raway on ---- Janaary, 1825 ; that John Walker, who had been 
appointed by the will testamentary guardian of the plaintiff, 
resigned the appointment, and at  July Term, 1532, of the county 
court of Lenoir, S. B. Cax-away was appointed her guardian 
in place of the said John. The bill charged that the testator 
left a large estate, nhich came to the hands of the said Thonias 
and John Walker, who inanaged {he same in a very negligent 
and improvident manner, by omitting to niake sale of property 

for the payment of debts when property n7as of great 
( 95 ) value, 2nd sacrificing it when its price had depreciated; 

that after the payment of the testator's debts and satis- 
faction of his specific legacies there was a residue left in the 
hands of the said Thomas apd John to which the plaintiff mas 
entitled; that some time in 1818 the said John became greatly 
embarrassed, and his said cnzbarrassments being well known 
to the said Thomas the latter thereafter principally iiianz~ged 
the estate, 2nd received, or ought to have received, a large pro- 
portion of the e s t ~ t e  x~hieh they managed jointly; thct the said 
John on 8 September. 182i, executed a deed of trnst whereby he 
conveyed to the said Thonias all his estatc of every description; 
that the said John tliereupon became and has ever since been 
insolvent, and that the property so conveyed, being more than 
sufficient to satisfy the dcbts due to the said Thomas, there re- 
mained in his hands a surplus applicable to the payment of 
what might be found due from the said John to the plaintiff. 
The bill further stated that Thonias srTTalker had died, having 
previously made a last mill, whereof he constituted the defend- 
ants, Benjamin Naitland and John Walker, executors, who had 
prored the same and taken possession of the said Thomas's per- 
sonal estate to a rery large amount; and it charged that the said 
Thonias and John, in the lifetime of the said Thomas, received, 
or ought to hare rewired, a large amount of debts due tc~ their 
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testator: and that  a large amount of money, effcctq 2nd citale 
of the said testator had come inlo the Izands of the .aid Bcnja- 
mill and Jordan since the death of the said tho ma^. -?nd thc 
plaintifi-', by her said bill, prayed that the said John T<alker, 
Benjamin Nait land and Jordan T a l k e r  might come to an ac- 
couilt with the plaintiff i n  relation to the personal estate of her 
father and of the profits thereof; that they might be dccreed 
to pay unto her ~vhat ,  upon taking such an  account, should all- 
pear to be due unto h ~ r  as his residuary legatee, and for wcll 
other and further relief as the nature of her case required. 

At the September Term. 1833, John T a l k e r  put in his answer. 
wherein he admitted that the plaintiff was the only surviving 
child and residuary legatee of Samuel I;. Wiggins; that {lie 
said Samuel did give and bequeath as in the bill charged; that 
he and Thomas Ta lke r  alone qualified as executors to 
the nil1 of the said Samuel; that the ~vidow of his testator ( 96 ) 
intermarried TI-it11 S. B. Carraway. as stated in  the bill, 
and that subqeq~iently the defendant resigned the appointment 
of testamentary guardian to the plaintiff. and the said S. B. 
Carravay n-as appointed guardian in his stead. The defendiult 
further declared that for some time after his testator's death 
he  had the principal and almost e w l u s i ~ ~ e  nlanaqenlent of 11i.3 
testator's estate, and to liis ansn7er annexed an  account of liis 
administration thercof, and averred the said account to be cor- 
rect with the exception that  therein he had taken a credit for a 
cornmission on the sum of $2.616.24, a payment made by his 
co-executor Thomas in discharge of a balance due from the tes- 
tator Samuel to La~vrence Tiggins,  unto the defendant. the 
guardian of the said h ~ r r e n c e .  The defendant denied the 
charges of neeligcncc and mismanagement contained in the bill : 
admitted that i n  September, 1821, he executed a deed of trust of 
his property to secure a debt due personally to Thomas TTTTalker, 
and also a debt due to the Edenton Bank;  but protested that the 
propertv fell short of discharging these debts. The account 
annexed v a s  a copy of an  account settled by him as executor of 
S. L. Wiggins TI-iih auditors appointed b -  the county court on 
23 ,Iugust, 1827. and exhibited a balance due from the defendant 
personally to the estate of his testator of $148.45. 

At the same term the defendants, Nait land and tTordan 
Walker, filed their separate answer, and therein ~ n a d e  the qnmc 
adniiqsions as were nladc hy .Tohn Y a l k e r ;  and fnrthcr admitted 
that  T h o n ~ ~ s  TTalker had d i d  and they had pro7-ed his n-ill as 
his executors. The defendants ~ t a t e d  in  their said answer that  
they personal17 knen  nothing of the administration of Samuel 
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L. Tiriggins's estate, but had understood and believed that their 
testator interfered very little therewith; that nearly all the 
property was r ece i~  ed and the debts paid and the business trans- 
acted by John Walker, to whose separate answer they referred; 
that the only illformation ~ i h i c l i  they possessed of the particular 
business of the estate transacted by their testator Thomas was 

derived from an  account which they annexed to their 
( D i  ) answer, purporting to be a n  account settled on 10 August, 

1827, between the said Thomas and auditors of the 
county court, arid exhibiting a balance then due him from the 
estate of $2,041.88; that they had understood and belipred that  
in order to satisfy this balance in part the said Thonias sold 
certain negroes of the estate on 11 February, 1828, for  the sun1 
of $1,768.25. and that thr  residue of said balance never had 
been satisfied. They further answered that  on 8 September, 
1821, John  Walker exccuied a deed of trust to Mason L. Wig- 
gins to secure a debt due by note to the said Thomas of $2,448.10, 
and also a debt of $1,849.30 due the bank a t  Edenton; that sales 
of the propcrty mere made by the t ~ n s t e e ;  that  they fell short 
of satisfying the trust debts. arid that there remained $1,000 
unpaid of the said note of the said John to the said Thomas. 
To these answers the plaintiff replied geiierally, and an order 
was made nithout prejudice ~vherebv i t  was referred to the 
master to take an  account of the estate of Samuel I,. Wiqqins 
that  melit jointly into the hands of Thomas MTalker and J o h n  
Walker, and also of what went into the hands of each of thein 
respectively, and also of their joint and respective disbursements, 
with leave to take testimony and to report xvhat was done by 
them to the plaintiff. Before the execution of this order was 
completed it was ordered a t  the instance of the defendants, Mait- 
land and Jordan Walker, that thev have leave to take the depo- 
sition of John  Walker subject to such exceptions as might be 
made at the hcaring, and the execution of the ordcr of reference 
was yet unfinished when the said John  died; and the plaintiff 
Sarah  intermarried with John G. Williams, who took out let- 
ters of administration cle bonis n o n ,  TI-ith the will annexed, on 
the estate of Samuel L. Wiggins, and at the Fall  Term, 1836, 
became party plaintiff to the proceedings by a hill of rerivor, 
and caused the same to be reoived accordinglp. At the Spring 
Terni, 1830, the r~laster made his report, vhich  mas r e ry  full 
and elaborate, and found in substanre that except in a very few 
instances John  Walker and Thoinas Walker acted severally in  

the management of the estate of their testator; it  ex- 
( 98 ) hibited an  accou~lt of the said Thomas with the said 

7.4 



e-tatc upon n-liicli a balancc m s  stated in f a lo r  of the hoid 
Thoulaq for the miil 01 $277.32; and because of the abate- 
ment of the suit agair~st John  Ta lke r  i t  s t a t ~ d  tlmt the master 
had forborne from proceeding to state his account xvith the 
estate. To this report t l ~ c  plaintiff filed a gre,rt ~ n ~ n h w  of cs- 
ceptions, and then the c;msc ~ m s ,  by consent, rciiiored to the 
Supreme Court for hearing. The exceljtions, together IT-ith tile 
facts upon ~i-llicli t l i ~ y  \!-ere fowded.  d l  be found qtated in the . 
opinion of the Court. 

JI. I I ( ~ ~ r g l [ t o ~ l  and .T. I{. Rryo11 for the plaintiffs 
Iier1,~ll and A.  - 2 1 o o r ~  for the defendants. 

G \ s i o s .  J., after stating the c a v  as aborc, proceeded as fol- 
lons : r p o n  the R ~ ~ I I I I E I I ~  i t  T T - R ~  ndmitted by tllc r o u n d  for 
the dcfcndantr that tile fourth csception taken b , ~  the plaintiff 
m s  nell  founded. That  csceptioi~ iq, f o ~  tha* rhe mnster has 
erroneously debited the cbtate of Sarnuel I,. Viggins in acrount 
with Thomas Ta lkc r .  as executor, ~ i t h  tllc wni of $12 and the 
intcres t t!lcrcon ; nhicli s11111 I! a %  paid for a surrej- of h ~ i d  mnde 
after the clecth of his tcqtsto'r. TTithout. therefore, i r~quiring 
into the matter of the e ~ c ~ p t i c n .  and bwnvw of this aclliiisjion, 
the Couit doth sustain I ~ F  said csccption. 

At the same t i n e  the corlnqcl for the plaintiff TI-aived the 
third, tvelfth. eighteenth and tmwtieth exceptions. These, 
therefore, are regarded as xvithdra~vn, and the Couy~ lmth in no 
n7av p m w l  npon thcnl. 

With  respect to the matters embraced ~ ~ i t h i n  the remaining 
exceptions, the Court hat11 minutely inspected tllc t e ~ i i ~ ~ ~ o i l y  
~ l l i c l i  has heen referred to as bearing upon them and dcliher- 
ately considered it. Up03 each of these esceptions it has not 
been enabled to come to a conclusion x i t h  the s:,me confidellce, 
but it has not fomid any one sustained to its satisfaction. -111 
these exceptions, therefore, are overruled. 

Our r iens  npon thcm will he briefly stated. 
The  first exception is, for that the master bath e r r o n c o ~ ~ J y  

debited the eitate of Sarnuc.1 I,. Kiggin. with the snul of £ 2 2 2 . .  

3d., paid in discharge of an account of Horace Elv. Tllc proof 
of payment of tliiq accomt br7 the execntor. T l i o ~ n n ~  
Ta lke r ,  is full and uncontcstcd, but the objection tllnt ( 99 ) 
the e q t ~ t c  ought not to he charged thcrcvrith is for that 
t11c acpount itself n-a< not a juzt one. I n  iuppoli of t l ~ i s  objw- 
tion the plaintiffs rel7- oil a d w  bill qircn h~ Ti'igqiric to Bly, 
dated '3s J h r ~ l i ,  lS l6 ,  f o ~  £ 3  6. Id.. l~rofesqing to hc f o ~  n I d -  



ance found due upon a setilement of accounts between them up 
to 1 January, 1816, and upon the fact appearing on the fnre of 
this disputed account that all the items therein charged, with 
the exception of the last item for thc laxing of three grubbing 
hoes, £1 IOs., on 3 January, 3816, are antecedent to the date 
of the said settlement. The seftled account on which the note 
or due bill was giren does not appear, so that we cannot certainly 
know the items of which it was composed. I t  does appear, how- 
ever, that the deceased, Mr. Wiggins, dealt extensively with 
Mr. Ely as his merchant, and the disputed account is exclusirely 
for blacksmilh's zoorlr done at the shop of the latter. Although 
this circumstance alone mo~dd not repel the conclusion that this 
account, except as to the last item, was comprehended in the 
settlement upon which the due bill was given, yet it comes in 
aid of the testinlony of Mr. Ely before the master that it was 
not embraced in that settlement and TT;as wholly due from Wig- 
gins at his death. TTTe cannot say, therefore, that Thomas 
XTallrer committed a t l e ~ . a c f m  i t  in paying it. 

The second exception is, for that the master liath debited the 
estate ~ ~ i t h  sundry payments m3dc by Thonlas W a l h r ,  on ac- 
count of a judgm~nt  of David Clark against the executors of 
S. L. Wiggins, amounting to the sum of $362.06. The facts i11 
relation to the subject-matter of this exception are ~ C T V  and not 
disputed. 

On 1 May, 1815, the late S. I,. Wigqins became indebted on 
a bond for the sum of $88.20, payable to Darid Clark on 1 
January thercafwr, which bond he executed jointly Charles 
Rlount at the request and as the suroty of the said Blount. On 
this bond, in  Xorcmber, 1822, an action was brought by the 
obligee, and after manv delays judgment vias obtained. This 

judgment, Charles Rlount h ~ v i n g  become absoluielv in- 
(100) solaent, was paid off by Thomas Walker, as executor of 

Wiggins. The objection of ihc plaintiffs is for that it 
was the duty of the executors under our act of 1789, 1 Rev. 
Stat., ch. 46, see. 16, and ch. 63, sec. 12, to adrertise for creditors 
to prefer their claims: those within the State before the expira- 
tion of two years, and those without the State within three years 
after the qualification of the executors; and vhen sued after the 
expiration of such time by a creditor. to pleadihe adTertise- 
ment and lapse of time i11 bar of hi? recorery. 

We are vcry certain that the doctrine R S  thus laid down has 
never yet received the sanction of the courts of justice in this 
State. I n  a large number, perhaps a majority of cases of execu- 
tors and adn~inistrators, ad\-ertisemeu~ is not so ~nrrde as to en- 
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able them to set up  a bar of the act of l h 9 .  and Ire are yet to 
learn that i t  has ever Lecn lreld  hat the pql i~c ,n t  of a lnct t lebf ,  
vhich  might have beell evaded liad the ad\  ertisement 1m11 made 
in due form and the executor or ndminiqtrator had cho--n to 
p l ~ a d  the statute apaia,-; it .  nos  :djudg,-ed n dc ns:rsi,zi. Cer- 
tainly executor< and aclmiliistr3tors ought, in prudeace, ti, com- 
ply with the requiqitions,of ~ l l e  aci in qrwsiion, and if, 117 i'ni1i:lg 
so to do, they subject tlle estate to the payment of ~ r h a t  it d o e s  
,lot O Z ~ P ,  they and not the ??tat? sllould bcsr the lofs. But the 
legatees or next of kin caimol, in comcience, ohjcct to a pa-- 
wenr, nllether r o l u n t a y  or c o : ~ ~ p u l i o y ,  made b~ the replcvntn- 
t i ~ e  of the estate, of llnt \vat jnsrly duc t!lercfronl. i l l  equity, 
as respects legatees or next of kill. the estate conrists o d v  of 
~ h a i  remoins after satisfaction of the creditors. That  nu eaecu- 
tor is not bound to d e a d  a statutc of limitations amillst the 
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claim of a n  11011~at creditor, n e  hare  becn cccustomed to regard 
as the undisputed Ian. of our State, hnnded dow1 to us from its 
first settlement. The counscl for thc plainriffs supposes that a 
mistalien notion hns prevailed on this subject, and in support of 
that supposition refe3.s us to some incidental remarks made by 
X r .  Justice R a y l e ~ j  in the case of X( Culioclt. r .  Dazces, reported 
9 Dow. and Ry., 40 (22  Eag.  C. I,., 3SC).  Thcse remarlrs must 
be understood \ ~ i t h  reference to tllc circumstances of the 
case then under consideration, a claim by open account (101) 
against the estate of a deceaqed man, m o r e  t i tan trcenty 
yeam o7d; and nhich,  without dea r  evidence to the contrary, 
must be presumed to hare  been paid. -111 executor who did not 
resist such a claim nould iustl7- render llimself liable orer to 
those who were interested iyl thk testator's pro pert^. The pay- 
menr of such a claim nould prcperly subject him to the charge 
of unfaitl~fulness to his cestzii que trirct. I n  TYillinrns's Treatise 
on the Lax- of Executors and ,Idinii~istrators, amolig the laicst 
and best unon the subiect. it  is laid dovn that an executor is  
not hound to plead tlie statute of lilnitations to an action com- 
menced against him bv a creditor of the testator, nor d l  equity 
compel him to plead it upon a bill by tlie residuary legatee; and 
thc most autl iori tat i~ e references arc giren in support of these 
positims. See 2 TTilliams on Exrs.. 1110. And in  S l l e z v n  v. 
I - a n d e ~ h o ~ s t ,  1 Euss. and JIyl., 347 ( 4  Eng. Con., ch. 138), 
where the laic Xaster  of the Rolls and the late Lord Chancellor 
held that aficr a decree v a s  pronounced ag:tinst the cxeciltor by 
nhich  the (.state n-as t:rken out of his posces~ion and T e s r d  in the 
court for the purposes of clistribntion, and rhc accoants ordered 
to be take11 and rhe assets adininistered in  the master's office, the 



common lam power of the executor to waive the bar of the 
statute WL~S gone, and any persons parties to the suit might set 
it up, it is most unequivocally recognized that  until such a decree 
rendered tlie executor has an  h ~ n e s t  dincretion to plead or noi 
to plead the statute. 

Therc might, perhaps-we do not lmom-, howerer, if it  be 
so-there might, perhaps, be some objeciions to the sums paid 
because of costs unnecessarily incurred. The exception, l l o~~eve r ,  
is placed solcly on the principle that it \%-as the duty of tlie execu- 
tors to protect the estate from the pa>nzent of the debt, because 
they might have barred a recolerv of it m d e r  the act of 1789, 
and this principle we do not admit. 

The fifth, sixth and twenty-first exceptions relate to one and 
the same subject, and may properly be considered together. The  
material facts, as found by the report, may be briefly stated as 

f o l l o ~ s :  On 4 December, 1817, Samuel I,. Wiggins, a t  
(102) the reqnest of Abraham Rowett, prrsonallv became a 

surety or endorser on a note purporting to be made by 
,Ibraham TIowett & Co., payable eightyeight days after date a t  
thc Edenton branch of the State Bank, to Jolm B. Blount, 
cashier thereof; which note was shortly after discounted at the 
said bank at the instance of the said Abraham ITo~iett.  and the 
proceeds thereof received by the said Abraham. Bcforc the day 
of pa)-rnerrt arrived -2braham Homett became insolvent and left 
the country, and a f c ~  weeks after the clay of pa\-111ent Samuel 
L. Wiggins died. T t  was not knovn who h i d e s  Abraham 
1Io~i-ett composed the S r m  of  braha ham I I o m t t  6: Co., but it 
vms s~:~pected  by l h ~  evecutors of Wiggins that  a certain Wil- 
liam I,. Clzesson TTas n member thereof: and in t h ~  llope of being 
able to establish this fact and to sax-e tllc cstate of their testator 
they caused a suit to be brouqlzt by tlic bank in  tho name of 
Blount, the cashier, against said Chessol?, as one of the makers 
of the said note. Upon the t r i d  they were unable to show 
Chesson a member of the firm, and therefore the plaintiff was 
aonwiied. Homett being insolvent and run away, and being 
unable to fix the liability of the note upon any other person, 
Thomas Walker paid the amount of the note and interest. and 
the master has credited the said Thonzas and debited the estate 
i n  account ~ ~ i t h  the an~oilnt of the payment thus made. Tha 
plaintiffs objed to this finding of the master upon many grounds. 
I n  the first place, they insist that  there is  no e~ idence  that such 
a note erer  was given, because the best testimony, the note itself, 
is not exhibited. The defendants, X i i t l and  and Jordan Walker, 
have both made aEda17it before the master that  they have been 
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unable to find the original note. after makinc diligent qearch 
therefor; knov  not n l m e  it is to be obtnii7cd. ~:iiJ believe t l x t  
it  is lost. According to the matter by them allegcd :hc originnl, 
if in exietcnce, onght to be among the papers of their teztnTl,rs 
unless it was left in tlie bank after payment as a canccled note. 
The agent of the bank entitled to the custody of such p,lpcrs 
has slvorn tliat he has it not, and that many papers of the bank, 
and amongst them canceled notes, have hecii destroyed 1,)- firc. 
The r a y  is thus fully opened for secondary eridencc; 
and the sccondarv eliderice is p 1 e m 1 - y .  I t  is then oh- (103) 
jected that the payment of the note is  not prored esrept 
by an  en: p r f e  afidari t  of John  B.  Blount, TI-hich is denied to 
be evidence: and if payment be proved, it is not s h o ~ n  to have 
been made bv Thonztrs But this objection fails. John 
B.  Blount dicd bcforr the filing of ihis bill. The svorn  state- 
ment. if not admissible as t e s t i m o n y ,  is admissible as his r e c e i p t ;  
but the ~ c t u n l  p a p e n t  of the nioney and its payment bv Thomas 
Walker is proved in  Thomas Cox's deposition. The main objec- 
tion t h m  remains, nhich is. that vhen  the note in question x t s  
executed TVillinm L. Chesson and Abraham I-Iowett constituted 
the firm of l b r a h a m  I T o ~ c t t  S1- Co. ; that the said XTilliam was 
solrent. and it n7aq the duty of the executors of Wiggin., and 
especially of Thomas Ta lke r ,  n h o  paid the note, to compel 
restitution of tlip money from Chesson. Tho only evidence 
offered by the plaineiffs i n  sulpport of tlie allegntion tlixt C'hesson 
v a s  a partner of the firm is tliat of Ki l l iam I;. Chesson himsclf. 
H e  states that he and Abraham H o ~ i ~ t t  constitu~ed the firm 
of ,Ibraharn H o ~ w t t  & Co. from about 13 Sovember. 1917, until 
the latter part of J2nuar;v or first of February, ISIS, nhnn the 
partnership n x s  dis;olrcd; and further states his belief that he 
was able to 1x17 and nliqht ha re  hem com1)elled to p n ~  a debt 
of $1.500 to $2,000 at illlv time since 1510. Tlic v i t i~ess  does 
not state that the facr of his being a member of this short co- 
partnership x7ai notorions, nor, indeed, intiinatr that  it x i s  
known to any bui thc persons constitnting the firm. H e  does 
not ins i l iua t~  that the action brought against him upon t l ~ e  
note, and which he states xms brought as he h e l i e r ~ d  for the 
benefit of TTigginq's estate, was not prosccnted in  good fnilli. 
Though he nras examined twice in  relation to the suit, and it is 
impossible to reconcile the t ~ v o  statements completelv to r a ~ ~ l i  
other-a discrepancv n l ~ i c h  ~c are dislmed to a + i r i h ~ ~ f c  to hi.: 
indiqtinct recollwtior of t h e  circnmqtanccs a t twdinq 2 trarcnc- 
tion that l i n  d occilrr~d sistwn -pal-9 hefnrp-it iq n p p ~ r w t  i'rnln 
these statements that he did not on the tr ial  a d m i t  t h e  f a c t  that 
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he was one of the firm of A. IIowett (S: Co. H e  says that in  
order to p r m e  that fact they introduced Mr. Wills, the 

(104) printer of a newspaper in Edenton, with his file of the 
paper containing notice of the co-partnership; but Wills 

could show no authority from the witness for making the publi- 
cation. We must infer, therefore, that the fact was denied by 
him on the trial, and that it was not proved against him. 

But, besides this, we have the testimony of John S. Small- 
wood who, in December, 1817, sold the witness Chesson a large 
stock of goods. He informs us that in about a month thereafter 
Chesson offered to the witness, in payment of the goods, three 
notes of Abraham EIomett & Co., amounting to $3,600; and on 
witness demanding to know who composed this firm was told by 
Chesson that it consisted of Abraham Howett and Sylvanus 
Howett, and in a few days afterwards he received the same in- 
formation from Abraham Howett. The witness refusing to 'e- 
ceive these notes Chesson then offered him the notes of Abraham 
Howett & Co., payable to Chesson, and by him endorsed, which 
witness did receive. I t  is further trstified by this witness that 
Chesson lived in  his employment as a clerk for four or five 
months in the summer of 1818, and the witness never heard 
from the said Cheswn that he mas of the firm of Abraham 
Rowett 6- Go., nor did aitness know it or know of any one who 
did. I f  it be admitted, therefore, that N r .  Chesson was in truth 
one of the firm liable on this note as principals, i t  is indispurable, 
me think, that the knowledge of the fact was industriously con- 
cealed so that no imputation of negligence can rest upon Thomas 
Walker for being unable to prove i t ;  and unless he had good 
reason to believe the fact could be established by proof there 
was no obligation on him to run the estate of his testator to 
costs by bringing an action against Chesson. This is our con- 
clusion if the solvency of Chesson was unquestionable. But 
upon this point we have no doubt that whaterer may have been 
his actual ability to pay a denland of this amount, to the world 
the prosec~ltion of such a demand appeared a hopeless chance 
until after his intermarriage with Miss Bozman, which did not 
take place until between 1824 and 1826. Under all the circum- 

stances it would be plainly iniquitous to makc Thomas 
(105) Walker's estate lose the money so paid by him in dis- 

charge of a debt of his testator. 
The 7th, Sth, 9th, 10t11, lDth, 14th and 19th exceptions all 

relate to one and the saiile subject, viz., mhetlier the estate of 
Thorrias TJralker br not chargeable because of receipts found by 
the mastel. ro hare come exclusiwlp into the hands of John 
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Walker, his co-executor. I t  appears that  bob11 John and Thomas 
qualified as executor of their testator at the X a y  Term. 1819, of 
Washington C'ou~itp Court;  that at the August Term folloning, 
John  Walker, i n  person, returned an  inwiitory, not subscribed 
by an>-one, but l)url)orting to be an iilr entory taken h~ Thomas 
and John on 25 Jnl,v, 1318; that :lfternard>, at February Term, 
1819. he returned an account of sale., signed by the said John 
only, and purportilig to be an  account of sale. of the periqhable 
part of the propert? belongillg to the eitaip of Samuel L. T i g -  
gins on 12 Soremhcr,  1819; and at the same term a further 
account of .ales, subscribed by both John  and Tl~omas,  of sales 
made on 1-1 Jailuary, I d 1 9 ;  and at the same term a list of noteo 
and bonds beloneil~g to the estate of the cleccawl, snh-cribed by 
both the said eaecutors. And it is insistcd by the plaintiffs that 
these documen~s establish that  these articles of property and 
elioses in  action came into the hands of both the wid  Thomas 
and Jolln. and t l ~ t  the estates of both of t l i e i ~  ow, and cach of 
them is, chargeable therefor in a c c o u ~ ~ t  n i t h  the residuary lega- 
tee and adr~lir~ibtriltor d e  ! )o? / is  n o n  of their testator. TYe hare  
not found it necessary to declare n.liat liability vould piit,ln facie 
attach to the estate of Tllon~as Tx7alkel* by reawn of the docu- 
ments thus relied on by :he plaintiffs, becai?sc the proof is satis- 
factory that  nil f l i c  proceeds of the property in qucstion (except 
as to the sums ~vhicll h a l e  been charged hy the nlnqter to the 
debit of Tlion~as Valker.  and as to x~hich  his executors hare  not 
excepted) did come directly and cxclnsirclv into the hands of 
John,  11-ithout the agency or concurreilce of Thoma.. If  it  had 
been shown that a part of the effects inventoried had been 
wasted, and a part of the debts IT-hich by due diligence might 
ha\ e been collected, had been 1o.t to the estate, the inqui r -  as to 
the extent of cach executor's liability vould ha re  pre- 
sented itself under a different aspect. But x~hen  the (106) 
debts are actually collected bv one executor only, and thc 
product of the sales of the estate. ~ ~ h e t h e r  the sales were n z a d ~  
by one or both of the executors. is rweivcd hp tlie same executor, 
and there is no m s t e ,  unless it be from the misapplication by 
that executor, of the funds thnq righifullv in his hands, it  cecms 
to bc the ordinar. case in ~vhich  it is ~ w l l  settled that  a decnstn- 
wt by one of t n o  executors shall not charge his companion, who 
has not actirely contribuled thereto. One I ~ P S  as much authority 
to receive the assets as the other. and there is no obliqation on 
either to prcwnt  his companion from pettilir theiLi into l~osscs- 
sion, under tllc peualtv of hccoining rey~on4hle  for his rni~uqe 
thereof. O t l ~ ~ l t r e s  c. 1T7~ig l t t ,  21 N. C., 337. The fact that these 
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assets did thus corn0 exclusirela into tlie possession of John  is 
pos i t i~  ely testified by him, and there is a maqs of evidence tend- 
ing to corroborate his testimony. Rut it is denied that in this 
case and for this purpose he is a competent vitness. As a suit 
i n  equitv frequently joins person. together as defendants who 
hare  seleral interests, it  is a matter of course, before a decree 
made, for one defendant, upon a proper allegation for that pur- 
pose, to obtain an  order for the examination of his co-defendant 
as to certain matters in ~ i h i c h  the latter is npr interested, saring 
to the plaintiff all just exceptionq. This order will not be diq- 
charged, upon a wggestion that from the answer of tlie defend- 
ant to be examined, he appears to haxe an interest, but the 
objection must be reserxed until the deposition is offered in 
evidence. I t  will then be a good exception that the witness 
examined has an interest i n  the matters esaniined into;  and if 
this appear. his deposition cannot be read. Eu t  it is not a good 
objection that he has an interest in any other matters embraced 
in tlie cause, unless it can be seen that these matters will be 
affected by his examination. Murmi j  G. Shnd~ l*e lT ,  2 Yes. &. Bea., 
404. Son-  the interest nhich  forms the subiect of exce~~ t ion  to a 
71-itness aln-a;vs means an interest adverse to the exceptant. It 

would be a singnlar objection to the reception of testimony that  
he ~ h o  testifies has an in~erest  ~ ~ h i r h  may bias him in 

(107) favor of the objector. The vitness himself may demur 
to an  examination against his interest: but this is a n  

objcction purely personal. See Sight ingct le  v .  D o d d ,  Ambler. 
513. After a decree, it is not a motion. of course, for  one defend- 
ant to examine another, and a qpccial ground m ~ s t  be laid for it.  
Lo, d Eldo~c, i iowevr,  thocght iLhat, after a decree against three 
iru5tees to  account. nLo nere  r l l  ansnerable i )Guln  facie. it  was 
a clear s p x i a l  grcund for obtr,ining such an o d e r  thsi the t ~ o  
sought to be examined had alone recei~ecl the money. F ~ n n k l y n  
7.. ('07~~120011, 16 Yes.. 215. So that ,  in our judgment, there is 
no ground for the objection by the plaintiff to this defendant's 
testimony. 111 addition to what has been already remarked, there 
is a sufficient reason for overruling the 19th exception, for that  
the same is  ilm~iaterial and, x~hether snslaincd or d i sa l lo~ed ,  
leads to no practical results. 

The 11th exception is for  that the inaster erred in not credit- 
ing the estate of Snmuel T,. TTiggins, in account nil11 Thomas 
Walker, as executor, with the value of fire shares of steamboat 
stock in 1819, rnd the interest thereon. The facts i n  relation to 
the subject-matter of this exception are truly stated in the mas- 
ter's report. and it is upon these facts the plaintiffs found their 
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exception. Shortly bcfore the death of Jfr. Tigginq, a company 
had been f c r m d  for running a steamboat between Edenton and 
Plyn~outh, and X r .  TT'iggins sxbscribed for fire shares of stock 
therein, each share $100. On 30 Norember, 1818, about ~ ~ h i c h  
time rhe boat conimenced running, John Talker,  who, until his 
insolvency, was the principal manager of the estate, paid $450 
bemuse of his testator's subscription, and in October, 1819, paid 
the residue of the subscription, $50, with $2 interest thereon. 
and received, in the name of the executors of S. L. Riggins, a 
certificate for five shares of stock. No dividends mere a e r  dr- 
clared on the stock, and the capital of the company, after run- 
ning the boat sonic gears, T ~ S  ~vli011y sunk. On 13 April, 1820, 
John Talker  set up the shares for sale at auction, but, failing to 
get a bid which he thought himself v-nrranted in  receiring, no 
sale Tms made. One sale of five shares of stock is prored to have 
been made. in 1821. by a proprietor, at the price of $26 
the share. and no others are s h o ~ m  to have been made, (108) 
nor is the market price thereof othern-ise proved. I f  it 
were clear, upon these facts. that John TITalker was liable because 
of the failure to sell this stock before its ~rorthlessness had been 
ascertained, there lnisht be a question how far such liability 
could be raised against Thomas, who does not seem to have 
taken charge at all of this portion of his testator's property; but 
it ought to be a plain case of neglect of duty x~hich holds an 
esecntor responsible for a loss by holding on to property of this 
description, bona  ficle, and in the exercise of his best judgment. 
We ought not to demand from trustees more than perfect honesty 
and reasonable diligence. I t  xi70uld be against conscience to re- 
quire of the executors of X r .  TTiggins an indemnity against his 
estate sharing in the fate n-hich befell all, or nezrlg all, who 
adventured ~ r i t h  the testator in this steamboat speculation. 

The facts in relation to the subject-matter of the 15th excep- 
tion are not rerv fully stated. The exception is for that the 
master ought to h a w  credited the estate of Samuel L. Wiggins 
and debited that of Thomas Walker with the sum of $863, the 
difference betn-een the value of certain negroes in 1815 and ix 
1821, when they were sold. All the facts disclosed in the case 
are that the testato;., ~ h o  died in April, 1818, had been the 
guardian of L a ~ ~ r e n c e  B. Wiggins; that at the Spring Term, 
1821, a decree was obtained in the court of equity for the 
county of Washington, and a bill filed in the name of the said 
T,awrmce hy his then yuardian, John nTalker, againqt the said 
Thomas, as the executor of Samuel L. Kggins ,  and that the 
negroes Tvere sold immediately thereafter to pa-j- that decree. It 
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iq not denied but that the amount decreed Tvas justly due, nor 
that the sale v7as necessary, nor that it was fairly conducted and 
for a full price. But it is said that, had the executors used due 
diligence, they might have ascertained, soon after their testa- 
tor's death. that he was indebted to thc estate of his ward, and 
that  a sale of some of the negroes nould be necessary to pay 
off this debt; that  in 1813 there was a r e ry  sudden fall in the 
1)rice of slal es;  that in consequence of this fpll thc slaves sold 

for PS63. lc-s than they r ~ o u l d  hare brought in 1718 or 
(109) beginning of 1819, and that this loss should fall on the 

executors. T a i l i n g  the inquiry ~vlletller, if the case of 
the plaintiffs v ere fully supported, he could claim an indemnity 
against this unforeseen and indi~ect  calan~it,r, we hold +bar. no 
fraud being alleped or pretei~ded. plaintiffs nzust m n k ~  cut a 
plain case of b w n &  of c lu t !~ .  The plaintiffs h a m  not shonn to 
us that the exiqtence of this debt and the neceesitv of ihc sale 
xere  known before the matter of the claim al as pu; in the train 
of judicial inr-estipation, or that there r a s  any dela>- in getting 
a decision upon the claim. 

The 16th exception, 71-hich objects to any al lo~mnce being 
made of con~missions to Thomas Walker on his receints and dis- 
bi~rsen~ents,  is disallo~i~ed, because, i n  the judgment of the court, 
n o t h i u ~  is rhorm in the conduct of said Thomas to destro~y his 

c 2  

claim to a reasonable commission. 
The plaintiffs cannot be permitted to insist upon their 17th 

exception, because the credit objected to rws distinctly admitted 
before the master. 

The  master's report is. therefore, in all t h i n g ,  except as to 
the matter of the 4th exception, co~lfirined by the Court. 

The account, being modified in consequence of the allo~r-ance 
of that exception for $12 and $12.78 interest, exhibits a balance 
then due to the defendants of $252.34. 

I t  is admitted that there is no specific propert!- belonging to 
the plaintiffs XI-hich has not been delivered. I t  follo~vs, then, 
that  the hill of the plaintiffs must bc diqmissed. and. as x-e think, 
TT-it11 costs to the executors of Thomas Walker. 

PER CTRI-UI. Bill dismissed. 

Cited: L~ig71 z.. Smith .  38 S. C., 41$, 449; J o n e s  z.. C7antoii, 
41 X. P., 120: Borrznwe71 1%. Smith,  53 S. C., 172; O n t r r  c. Lilly, 
34 S. C., 645; Xci~denhall 7%.  Benl~ozi., ib.. 6-18; Anllibzirton z'. 

C'arson, 100 N. C., 107, 109; Pilfc 1.. 07iz-cr, 10-1 N. C., 466. 



RULES 
The Court finds it necessary to modify the rules of proceeding 

which were adopted the term before the last. 
The clerk shall hereafter make out his docket so as to arrange 

all the causes-State, equity, and lax-according to the circuits 
from which they haae been respectively brought, beginning with 
the Seventh and proceeding in  inverse order to the First. And, 
unless a different arrangement be made, by consent of the bar, 
as prorided in the rules referred to, the causes will, after the 
eighth day of the Court, be taken up in the order in which they 
may thus stand on the docket. It is neaertheless to be under- 
stood that a State cause m a r  be taken up out of its order, when 
the Attorney-General shall require i t ;  and that, for special rea- 
sons, to be judged of by the Court. it may assign a particular day 
for the argument of any cause. 

I t  is also ordered that one notice of the taking of an account, 
i n  any cause pending in this Court, or making of any inquiry 
before the clerk thereof, or a con~missioner for that purpose 
appointed, shall be hereafter deemed sufficient for proceeding 
thereon. 

MEMORANDUM 
At a meeting of the Goaernor and Council, held at the Execu- 

tive office on 27 August, 1840, WILLIAM H. BATTLE, of the city 
of Raleigh, and Reporter of this Court, was apointed a Judge of 
the Superior Courts of Law and Equity for this State, vice 
JUDGE TOOLIER, resigned. 





EQUI'J? V C A S E S  

ARLCEU A S U  DETERJI ITED I S  THE 

S U P R E M E  C O U R T  

N O R T H  CAROLINA.  

DECEMBER TERM. 1840. 

HESRT TAVYIiJI and JAJIES XELSOX r. DUDLET TATUM and 
ALLEK TATT:M, Administrators of Herbert Tatum, deceased, 

and against the said Dudley T a t u ~ n  in his own right.* 

Where A,, owing a debt, lnalces a coar-egance of personal property, 
n-ithout consideration, the sureties to that debt. who hare  been 
con~pellcd to pay it, and hare afb3Xards established their claim 
a t  law wains t  such debtor, are  entitled to be substituted to the 
rights of the creditor in this Court. and to have a decree for the 
sale of such property to satisfg their demand-all the other prop- 
ertg of the debtor being exhausted. 

Where the sureties had brought an action upon such claim against 
the administrators, the donee of the property being one of the 
aclnlinistrators, and the plea that  they had fully administered 
was fouxld in their faror. this is no bar to the bill of the sureties 
to subject this property, when the administrators do not rely 
upon the rerdict and judqment a t  law a s  a defense, but admit in 
their answers that the property in question was not considered 
by the jury in their con~putation of assets. 

Whether the verdict and judgment a t  law would hare  been a bar, but 
for these admissions, Quere? 

S o r  i t  is any objection to the  plaintiff?^ recorery in this case that 
they proceeded against the lands. n-hich p r o ~ ~ e d  insufficient to 
satisfy their demand. 

THIS was a case m7hich had  been set f o r  hearing i n  G~ILFORD 
Court  of Equity,  upon the  bill, answers a n d  exhibits, a n d  trans- 
mitted, b;r order  of tha t  court,  t o  the  Supreme Court.  

T h e  bill, which Tvas filrd a t  S p r i n g  Term,  1533, 
charged t h a t  Herbert  Ta tu ln  died intestate, i n  1829, and  (11.2) 
t h a t  le t ters  of administrat ion on  his  estate h a d  been duly 
granted to  t h e  defendants;  tha t  the  said Herbert ,  f o r  some t ime 
before his death, lyas great17 indebted; t h a t  the  plaintiffs, to- 
gether with S l len ,  one of t h e  defendants, had,  i n  Augnqt, 1889, 

*This case was decided a t  .June Term, lS:3%, but for .om(, reason ha. not bcen hercto- 
fore rruortcd . 
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become sureties for the said Herbert in a guardian bond which 
he had giren as guardian to certain wards; that these wards had 
afterwards recovered a judgment against the said sureties for 
about the sum of $359, on account of a breach of the said bond; 
that the amonnt so recorered was paid jointly by the sureties, 
and a receipt was taken in the name of the plaintiff Henry; that 
Henry then brought a suit against the administrators of Her- 
bert to recorer the sum's0 paid, and at February Term, 1832, of 
Guilford County Court, obtained a judgment therefor, but the 
plea of "fully administerec?" was found in faror of the adminis- 
trators ; that the plaintiff IIenry then proceeded against the real 
estate, but could oilly obtain by the sale thereof a portion of the 
debt, to-wit, the sum of $173; that the balance of the debt rc- 
mained unsatisfkd, there bcing no personal property in the 
hands of the adininistratnrs which could be treated as assets, 
nor any real estate remaining in the hands of the heirs. The 
bill further charged that the said Herbert Tatum, two days 
before his death, to-wit, on 31 4 ~ g u s t ,  1829, executed a deed of 
gift to the defendant, Dudley Tatuni, for two negro slaves, Sam 
and Rachel, without any consideration, except that of natural 
affection; that the said Herbert at that time was not only in- 
debted to others, but also owed the debt which the plaintiffs were 
compelled to pay as sureties, and the bill charged that this con- 
reyance was fraudulent and roid as to creditors, and that the 
plaintiffs had a right to be substituted in the place of the credi- 
tors, whose demands they had paid, as above set forth, and, after 
alleging n demand and refusal, prayed that the said Dudley 
Tatum might be decreed to pay the plaintiffs their claim, to-wit, 
two-thirds of the debt before mentioned, or that the slaves, Sam 
and Rachel, might be decreed to be sold for the satisfaction 
thereof. 

The defendants, in  their answers, admitted all the material 
facts stated in the plaintiffs' bill, except that they did not 

(115) admit that the said Herbert died insolvent, but averred 
that if his lands had sold for a fair price, there would 

have been enough to discharge his debts. They submitted 
whether, as the plaintiffs had elected to go against the real estate 
of the said Herbert, they should now be permitted in this Court 
to pursue the negroes, mentioned in their bill, in the hands of the 
defendant Dudley. They also relied upon the general acts of 
limitations, and also upon the act, passed in 1820, in relation to 
the possession of slares (1 Rev. St., ch. 65, see. 18).  
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I T 7 .  A. Graham for the plaintiffs. 
No couilscl for the defendants. 

DANIEL, J., after stating the case, proceeded as follows : There 
is no allegation that the plaintiffs, by any misconduct or man- 
agement, caused the landq to sell for less than their real d u e .  
We must take it,  therefore, that  the lands brought what they 
Trere ~vort l i  at a ready-money sale. 

The plaintiffs, in this Court, are subrogafed to all the rights 
of the creditors, whose debts they hare  been compelled to pay. 
The7 hare  certainly a right to satisfaction, i n  solne way. out of 
the slaves tranrferred without consideration by the debtor to 
Dudley Tatmil, by force of the statute of 13th Elizabeth and our 
act of Assemblv (1 Iicr .  Stat.,  ch. 50, see. I ) ,  as all the rest of 
the personal and real assets liable to debts had been eshaustcd. 
It has heen doubted. however. whether the nlaintiffs Txre not 
estopped to consider the two slams as assets of the intestate, 
inasmuch as the plea of p l r n c  (~d in in i s tmr i t  was, at law, found 
against rhen~.  and r lon c-mutat  but that  the two slar-es Tmre talien 
into conside~ntion as assets by the jury and were covered by 
that finding. But it is apparent, upon the answers, that the tx70 
slaves were not brought to the consideration of the jury as assets 
of the intestate vhcn  they found the issue for the defendants. 
And the defendants h a w  not set up  the verdict and judgment a t  
lari- as a defense, either by plea or in the answers, against an 
investigation in this Court. whether these negroes are not i n  
t ru th  assets and. as such. liable to the satisfaction of the plain- 
tiffs' judgment. The plaintiffs are, we think, entitled to a decree 
that  the tn-o slar-es nlentio~led be sold for the satisfaction 
of their debt. 

The circumstances of their har ing  first pursued the 
(116) 

land is no bar to their now proceeding against these slaves, as the 
land prored insufficient to satisfy the debt. 

We are a t  a loss to see that  the statutes of 1715 (1 Rev. Stat.. 
ch. 65, see. 3 )  and of 1820 (1 Rev. Stat., ch. 65, see. IS) ,  relied 
upon in the answers, hare  any applicatioa. 

PER C v ~ ~ A i r .  Decree accordingly. 

Ci ted:  Xar t i n  v. I l n d n g ,  38 R. C., 605. 
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(117) 
ASTHOSY ARMISTEAD, Administrator, r. LEVIX BOZlfAN'S 

heirs, legatees and distribntees, and ASA HARDISON'S 
heirs, legatees and distributees.* 

When it  appeared from the records of the court that  A B was appoint- 
ed guardian to C D, and gare bond with E F and G H a s  his 
sureties, i t  teas h d d  that the principal and sureties intended to 
execute a guardian bond in such form and substance a s  would 
have been good a t  law (notwithstanding the defendants in their 
answers deny such intention), and that  the bond drafted by the 
clerk (whirh was afterwards declared to be a nullity a t  law) 
was dran7n wrong, through the mistake or ignorance of the clerk. 

I t  was fzirther held that this mas a mistake of fact and not of law, 
and that a s  in this case, the paper writing purporting to be a 
bond had been declared a t  law a nullity in  consequence of its be- 
ing made parable to the justices of the county when one of the 
obligors was himself one of the justices. the ward for whose bene- 
fit the bond was intended to be taken had a right to call in this 
Court upon those n7ho signed as  sureties a s  well a s  upon the prin- 
cipal, and make them answerable for whatever might appear to 
be due the ward on a settlement of the mardim accounts to the 
same extent to which they would hare been liable a t  l a v  if the 
bond had been good and available a t  law. 

The proper construction of the act of 1715, limiting claims against 
deceased persons' estates (1 Rer. Stat., ch. 65, sec. l l ) ,  is  that 
the seren years do not begin to run on the death of the debtor 
unless there be a creditor who has a right a t  that  time to claim 
his debt or demand. If the debt o r  demand is not then due, the 
seven years do not begin to run. 

Where a case is set for hearing upon the bill, answers and exhibits, 
the court will consider the exhibits a s  proof offered by consent, 
notwithstanding there is  no replication to the answers, which 
deny the fact intended to be established by the exhibits. 

It is not necessary in this case to have the personal representatives 
of the deceased sureties, parties defendants, because there is now 
no living personal representatire, and the defendants in their 
answers admit that  they have receired, as  heirs, legatees or dis- 
tributees, all the property of the deceased, and submit to  account 
for it, if they a re  liable a t  all. 

THIS bill was filed, returnable to  t h e  S p r i n g  Term,  1831, of 
WASHINGTON Cour t  of Equity,  i n  t h e  n a m e  of Anthony  Armis- 

tead. At t h a t  t e rm t h e  death of Anthony  Armistead was 
(118) suggested a n d  leave given to h i s  personal representative 

to file a bill of revivor, which was done, returnable t o  t h e  

'This case was argued and the  opinion gi\-en at-Term-, but the final rte- 
Cree nyon the coming in bf the  Commissioner's rrport was not rendered until Decem- 
ber Term. 1F3R. I t  has not before bwn  reported. 
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next term, a t  17-hich last t e r n  the answers of the defendants lvere 
filed. S o  replication %as  put to the answers. *It  Spring Tcrm, 
1833, the cause was set for hearing upon the bill, ansrers  and 
exhibits, and transmiited, by order of the court below, upon the 
affidavit of the plaintifl, to this Court for trial. The material 
allegations in the bill and answer, together with the proof upon 
~vhich  the court relied, are set forth at length in  the opinion of 
the Court, delirered b7- his Honor, Jzrclge Daniel. 

Dwereun: for the plaintiff. 
Badger and Iredell for the defendants. 

DAXILL, J. The hill states that, at December Session, 1911, of 
TTael~ington County Court. Gabriel I;. Stexx~art applied to be 
appointed guardian to the plaintiff's estate. Anthony Armistead, 
then an infant ;  that  said S t e ~ a ~ t  proffered and tendered Levin 
Bozman and Asa Ilardi3on as surpties to the guardian bond, who 
declared their. willingness to enter into the proper engagements 
as such, and xvere approved by the court. The court thereupon 
appointed Stewart guardian, and made an  order that  he and the 
said sureties should execute. according to law, a guardian bond, 
for the benefit of the viard. in the penal sum of £1,250. The bill 
further states that  the clerk of the court prepared a paper w i t -  
ing as for a guardian bond, which mas executed by the said 
Stewart, Boz~iian and I-Iardison. The bill states that it v a s  the 
intent of the court, and also of S t e ~ ~ a r t ,  Bozman and Hardison, 
that the bond should be in the form prescribed by law, but. from 
ignorance and inistake in the clerk, the draughtsman thereof. the 
same xms made payable to "James Jones. E q . .  and the rest of 
the justices assigned to keep the peace for Washington County" ; 
that Bozman, being one of the justices for said county, v a s  there- 
fore both obligor and obligee in  the said bond; and the paper 
writing, ~vhich  a as intended by the parties to be a good and 
legal guardian bond, v a s  pronounced a nullity in a court of laxx~, 
in consequence of the misiake of the clerk in draxx-ing it 
in the form and manner aforesaid. -1 cop7 of the bond (110) 
makes a part of the case. The bill states that Stewart 
acted as guardian of his ward, Anthony Armistend, until 8 Octo- 
ber, 1827, xi-hen the ~ v a r d  came to full age; that  S te~var t  had 
become insolvent, and had failed to account for the p r o p ~ r t y ,  
nioney or effects of the yard .  on his coming of age or at any 
time since. Boznlan died on 8 December, 1823, seized and pos- 
sessed of a large real and personal estate. Hardison died in the 
Fear 1919, seized and pos~essed of rpal and personal estate. This 

01 



IS THE S U P E E M E  COCRT. [36 

bill for an  account was filed against Sten-art and the heirs at law, 
legatees and distributees of the t n o  sureties. The administrators 
or executors of the sureties h a v h g  died, and 110 other personal 
repre ienta t i~r   ha^ ing been appointed, since the filing of the bill 
Stewart has died insol\ ent, intestate, and has no personal repre- 
senta t i~  e. This hill was filrd by -1nthonp Ahn i s t ead ,  the ward. 
against the preqent defendants, on 24 February, 1831; it abated 
by -Irmistead's death, and n a s  r e ~ i r e d ,  by leave of the court, by 
the plaintiff. his adr,iinistrator, on 1.5 Jul>-, 1831. 

The defendants, by their ansners, do nor admit that S te~var t  
m s  appointed by the court guardian to AInthonlv Armistead, nor 
do thep admit or beliere any of the circurnrtances atrending the 
execution of the bond, as sct forth in the bill, to be either true or 
probable. They do not Leliew or admit that Bozman and Hardi-  
son ~i-e1.c formally offered to a i rd  a p p r o ~ e d  bp the court as sure- 
ties for Stenart .  and that the wid  l3ozman and Hardison de- 
clared their readinws to enter into the proper encagementq as 
such; nor do ther  belicre or n h i t  th2t the court dircctcd Stev-  
art. Bozman and Hardiqon to rxecnte a g u ~ r d i a n  bond according 
to lav .  for the benefit of -2rmi.:ead; nor do they admit ~hsrt  the 
clerk drex- the bond men t io~~cd  in the bill as for a bond so 
directed TO be drawn according to lan ; nor do the dcfcndnnts 
admit or beliere it to bp true thtrt it  v a s  the intent of thc court, 
Stewart, Bozlilan and Hardison that the bond sltould b? in the 
form prrscribc'd b r  Inn ; nor W P ~  it bv the iyuorance or mistake 
of the clerk t h t  the bond n a s  d r a v n  in the manncr set forth in 

the bill: nor did the court. S texar t  or the wrcties place 
(120) mi7 confidence in the .kill or t o r r ec tn~ i r  of thc clerk; nor 

did they intend thr  bond to he in anl- otlicr form or pay- 
able to a n r  other persons than tliose set forth in rhe x~r i t ten  
paper purpoving to be a bond. The defendants in no manner or 
17-avs admit that there a n s   an^ mistake. T1:av hclirre that the 
clerk dranghted the bond in this form according ti, the intent of 
the court ;  that the sureties did not intend to sign a bond in  any 
other form, mid that thry  arc not liable to account, either i n  law 
or equity, to the plaintiffs. The heirs. legatees and distributees 
of both Bozrnari and EIardison rely on the act of 171.5, barring 
claims against dewaqed persons' estate ( 1  Rev. Sta;.. ch. 6.5, see. 
11) .  seren years having elapsed sincr the death of each of their 
ancestors before the filing of I he prpscnt bill. 

The plaintiffs omitted to file a replication to the ans~vers of 
the defendants. but the cause is set doml for hearing "011 the bill, 
answers and exhibits (see Exhibits 1, " 3, 4)," and sent to the 
Supreme Court for trial. 
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I t  seems to u.9 that the act of I f15  (1 Rer .  Stat., ch. 62,  v c .  
11) is  not a profection to the defendant; apninrt the plaintifYs 
claim for an  account. The plaintiff had no claim upon the de- 
fendmts  until 11:e v a r d  a r r i ~ e d  at full age and the g u a ~ d i a n  
failed to accouilt. That  time did noi llappcn until S October, 
1727.  and a bill  as filed In- the n a r d  on 24 Februnr- .  1331. 
The m u d  shortly thereafter died. and at Spring Tcriu, 3 831. his 
death m s  sngqe,ted, and an order ~ ~ l n d e ,  girinq l e a ~ c  to hi. per- 
sonal reprrsenta t i~e  to file n bill of reT iror,  n hich was do~ic  on 
15 Ju la ,  1831. To give operntio~l to the act of 1iruit;ltion-. tlicrc 
must nqt oil17 be a creditor, bur therc milst be a claim--a riqht 
i n  the creditor tcl demand a debt or cllallcl~ge the possesiioli of 
p ro lmty  v,hipll iq u rmgfull>- n.ithheld fro111 11iln. TIIP plai~i-  
tiil"s intest:~te, :~ltLougli a creditor. could not claim pok\e.iion of 
his property until he arrived at full age. By a correct i u t e rp~c -  
tation of the act of 1715, the sewn yearb do not begin to n ln  on 
the dea.11 of the debtor, unless the creditor llar also a right nt 
that  tirue to claim. A strong case has been put, pro7 ing rhis con- 
struction to he correct, to-vit. ~vhere a delltor, haying 
giren a bond, p:l,~ahle ten years aftcr dnte, die.. imnledi- (1") 
ately, if the time n ~ s  to he co~ilputcd from :he death of 
the debtor. the credilor might be deprived of 11iq debt, ni*hont 
any laches or default i n  I ~ i m .  This point in the cnse seenlq to  be 
settled against thc defendants by a decision in  this Court ( ( : o h  
ley T .  T a ? / l o r ,  14 S. C., 178). 

Secondly, it  is contended 011 behalf of the defenda~ltz that. as 
there is  no rcplicatioli taken to thc ansners, all the statemcnts 
therein must he talien as t rue ;  that the case, in fact, comes on for 
hearing on17 upon the bill and ~~~~~~~~q. I t  is certain1 true. as 
a general rule, that if an a n s m r  be not replied to, it  is to bc con- 
sidered as true. I\'/ i y h t  1. .  S u t f ,  3 Rro., 340;  2 &d. Ch. Pr., 
336. That  is. xhere the order, bringing on the came to a liear- 
ins,  clearly s ~ t s  it dow1 0111y on bill and ansner. Dnt in this 
cause the e u t r ~  on the record is : "Ordcrcd that this cause be set 
for  hearing on the bill. ansverr and exhihiis. See the exhibits, 
sent herenith, nlorlied Nos. 1, 2, 3, 4." This shows that the 
plaintiff did not mean to admit the truth of the anrnTcrs. and 
that   he defendants so understood I ~ I ,  or they nould not hare  
conwltcd thnt such an  order q l lo~ld  hare  been made. I t  is a 
very clums? p ~ c t i c e ,  n e  must admit. The defendant.. con- 
sented, it is p rc s~mcd ,  because it nns  known that it v a s  n 
of the court that n h e ~ i .  1 , -  inistakr, a rcplicatio~l ha3 not been 
filed, and ve: nitnesaeq liave bccx er\:lrniaed. the court n-ill per- 
mit a replicntion to be filed ni rvr  pro f ~ i 7 c .  Xitf . ,  256; Xad.  
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Ch. Pr . ,  276. The exhibits vprd ccrtainl:,. intended by the pnr- 
ties to be brought to our notice as &deni.e in tho cause: alld if 
they sho~v to us that a mistake has been commit3ed, the evidenre 
mus: hare  its effect, not~vithstnncling x b a t  iq stnred in the an- 
svers. Exhibit S o .  3 is in the fo1lo:ring ~ r o r d s :  

'(STATE OP SORTH C ~ ~ o i ~ x ~ - T \ ~ a s h ; n g t o n  County. 
"Court of Pleas and Quarter Sessions, December Term, 1511. 
"Appeared in  open court Gabriel 1,. Ste~vnrt .  for the zuardian- 

ship of the orphans of Robert Armistead, deceased, viz., John,  
Robert, Thomas and Anthony Stevart ,  and gi7-es bonds for each, 

i n  the sum of £1,250 each, and gives for security h a  
(122)  Hardison and Lerin Bozman, Esquil-es." 

We are induced to think, from this exhibit, notnith- 
standing v-hat is said in  the answers, that S te~var t  and the ances- 
tors of the defendants intended to execute a pua;.dinn bond in 
such for111 and substance as ~ o u l d  have been rood at Ia~v.  The 
cocrt. whose dutv and interest it n as to take a good and stlficient u 

bond, cannot he presunied to have intended to dispellie with such 
a bond; neither can it be pre5imed that the court gare specisl 
directions that  the bond should be drawn by the clerk in the man- 
ner the one prepared b r  him Tvas dra~vn.  Keither does the eri- 
dence satisfv us that  the form in ~vhich the guardian bond x7as 
d ra~vn   as the form in which guardian bonds k r c  usuallr taken, 
according to the course of the court. Stemu? applied for the 
guardianship, and tendered to the court Hardison and Rozman 
as his secnrities. The conrt cannot be presumed to hare  intended 
to do an illegal or an  useless thing. I t  cannot be presumed that  
they all intended that Stewart should get possession of his 15-ard7s 
estate without gir ing that  security vllich the law required. I t  
~ v ~ s  the duty of the court to judge of the fitness of the guardian 
and of the abilitv of the securities, and to fix the sum for mhich 
the p e n a l t ~  of the bond should be g i ~ ~ e n .  On the clerk derolred 
the duty of preparing the bond. The paper mriting draughted 
by him as a bond x i s .  i n  lax-. a nullitv. I t  mas. i n  our opinion. 
dram1 11-rong through the mistake or, rather, through the igno- 
rance of the clerk. Exhibit No. 2 is a c o p  of the bond. I t  does 
not appear from it that  it  Tras taken in  or shown to the court. 
Looking through the bill, answers and exhibits, we are forced to 
the conclusion ihat  the court, guardian and his securities in- 
tended and agreed that  a proper rind legal guardian bond should 
be prepared b- the clerk. vhich  the guardian and his securities 
intended snd  agreed to execute, and which thep beliered thep had 
executed. We see nothing to induce us to conclude that the bond 
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Tas  dramm according to the course of the court or that  this par- 
ticular form was directed by the court. The  mistake, as i t  seems 
to us, was one of fact, and not one of l an~ .  

I n  the :Iiird place. r i l l  a court of equity, after the mis- 
take is made to appear, set up the instrument as a bond (123) 
against the sureties? V i l l  this Court make the sureties 
liable, who n w e  never a t  any time liable at lax-? On  this point 
TTe hare  not been clear of doubt; but upon mature consideration 
XTe have come to the conclusion that  both justice and the law are 
with the plaintiff. T h e r e  the intention is manifest, a court of 
equity d l  almiys r c l i e ~ ~ e  against mistakes in  agreements ( 2  
Btk., 203; 1 yes., 317) ; and i t  \?ill, eren against a surety who 
was nerer hound at  lax^. Crosby v. Middleton, Prec. i n  Ch., 309, 
which orerrules what was said by the Chancellor i n  Ratc l i fe  r .  
Graves, 1 Tern., 196,  that he would not charge the sureties fur-  
ther than  thev were answerable at law. I n  Weser v. Blaikley, 
1 Johns. Ch., 607, it mas held that   here a bond given bp a 
surety for tlie guardian of an infant IT-as taken by the surrogate 
in the name of the people, instead of the infant, as the act of 
Assembly in the State of New P o r k  required, a court of equity 
woluld correct the mistake and consider the bond of equal validity 
as if taken in the name of the infant. The Court said "that 
where the intention is manifest, it  will a l ~ ~ a y s  reliere against 
mistakes in  agreements, and that as xrell i n  the case of a surety 
as in any other case. I t  ~ o u l d  be intolerable that such a mistake 
should prejudice or destroy the rights of the infant." Huson e. 
Pitmnn,  3 K. C., 332, xvas a hill i n  equity to be relieved against 
a surety to an  appeal bond ~ ~ h i c h  had not been dram~n according 
to law, through the mistake of the draughtsman. H e  had omit- 
ted the clause obliging the surety to pay the debt, etc. The court 
decreed for the plaintiff, on the ground of mistake in  drawing 
the bond. The foregoing authorities hare  brought us to the con- 
clusion that  the parties in this case are liable in  equity to this 
demand. 

I t  has occurred to us that it might be an  objection that the 
 lai in tiff has not made the personal representatires of Bozman 
and Hardison parties. I t  was not taken in the argument, and, 
if valid generally, TI-e think i t  no bar here. Those representa- 
tires are dead, and the answers admit that the vhole estates hare  
come to the defendant's hands, and expressly submit to 
account in respect of the property, if they are chargeable (121) 
a t  all i n  this Court upon the bond. 

Thew nluqt therefore be a reference for the necessary accounts. 
PER CURIAJI. Decree accordingly. 
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Ci ted:  Butler c .  Dirrham, 38 K. C., 591; Dacis 7.. Davis, 41 
S. C,, 120 ;  Sikes c. Trui t t ,  57 S. C., 363; Herndon 7.. Pratt ,  59 
N .  C., 331; Daniel c. Grizzard, 117 N .  C., 111; BanXing Co. v. 
Tutr, 122 N. C., 317; C'opelirnd c. Col l im,  ib., 623. 

1)ATIL) JIOFE'ITT r .  I IUGH JIOFFITT'S dcl~ninistrators. 

An atlu~inistrator is entitled to call upon the personal representatires 
of a deceased co-ailniinistrator. where it appears there has been 
iio s~ttlcment lwtn-een thelt!. for an accou~~t of their joint admin- 
istration. and for this proper share of the colnlnissiol~s received 
l ~ y  eni.h co-aclministrator. 

T m s  hill u-as filed, returnable to Fall  Term, 1538, of Rax- 
I ~ L P E I  Court of Equity, and at that term the answers of the 
defendants Twre filed. replication thereto taken, and cornmis- 
sions to take depositions ordered. At Spring Term, 1830, the 
cause Tvas set for hearing, and transmittpd to this Court, by con- 
sent. The facts of the case appear in the opinion of the Court. 

J I c ~ ~ d c ~ i h i r U  for the defendanti. 
S o  counsel appeared for the plaintiffs. 

Gas~or ; ,  J. Upon the pleadings, it  appears that the plaintiff 
and the intestate of the defendants. in the gear 1535, made a final 
settlement, as administrators of TTilliam TTilkinson, deceased, 
with the next of kin of the said T i l l i a n ~ .  i n  which settlement 
they TT ere allon-ed to retain a comiderable sum for their commis- 
sions. The plaintiff charges that the  hole of these commis- 
sions came to the hands of the intestate of the defendants, who 
died ~vithout accounting therefor to the plaintiffs: and also that  
the said intesrate, upon the settlement, and for the purpose of 
completing it.  applied to his Lenefit the sum of $68, which 1%-ere 

the proper moneys of the plaintiff. The defendants deny 
(123) that their intestate r e w i d  more of the cornmissions than 

he wn7 entitled to. or used the moiieys of the plaintiff as 
charged, m ~ d  further insict that ,  if he did, there was a settlement 
aftervardc betwern the partiec of all matters growing out of this 
joint administration. Tlic l11,oofe are full that, up  to Septem- 
ber. 133;. which x w  bvt a ;hart time before the death of the 
ir~tei tate of the defcnda~its, the said inteitate distinctly adiilitted 
that  he and the plaintifl' Elad not colnc to  an  account with each 



N. C.] D E C E X B E R  TERM, 1810. 

other i n  relation to their said joint administration, and that they 
were to have a settlement thereof. The plaintiff, therefore, is 
entitled to the account TI-hich he prays for. The commissioner 
will inquire x ~ h a t  n-as the ratablc proportion of the commissions 
to xvhich the plaintiff v a s  entitled. and by ~\-ho111 said commis- 
sions xxTere rece i~ed,  and also csariline the respective demands of 
the parties against each other. connected TI-ith their joint admin- 
istration, and take a n  account accordingly. 

PER CCRIAM. Decree accordingly. 

(126) 
LETIN SPITET and Wife r. TTILEY JESKISS. 

Where a bill is filed agaiust oue of the sureties to a guardian bond to 
'ecover an aniount due by the defalcation of the guardian. upon 
the ground that the bold  has been destroyed by fire. and it 
appears 011 the pleadings that the priucipal is dead, insolvent. 
and has no personal representative. it is no objection to the bill 
that a personal representative of the principal is not made a 
party defendant. 

Kor is i t  any objection that the other surety is not ulalle a party 
when it is charged, and so appears, that he is beyond the juris- 
diction of the court. 

The ordinary practice of courts of equity, \\-here one of sereral par- 
ties is out of the jurisdiction aud the others within it, is to 
charge the fact in the bill that such person is out of the jurisdic- 
tion, and then to proceed against the other parties; and this 
practice is not changed in our courts by the operation of the act 
of Assen~bly, 1 Rer. Stat., ch. 32, see. 4. 

THIS bill, ~vhich  v a s  filed returnable to Spring Term, 1533, of 
HERTFORD Court of Equity, charged that  one John Nichols was, 
about 1524, duly appointed by the Court of Pleas and Quarter 
Sessions of Hertford County guardian to the plaintiff Nargaret, 
then a n  infant, ~ h o  has since intermarried ~ v i t h  the plaintiff 
Levin; that  one Joseph P. H o ~ a r d  and the defendant, Wiley 
Jenkins, were the sureties of the said John  h'ichols for his guard- 
ianship;  that the said John.  Tl'ilcp and Joseph executed a bond 
in due form of I a x ~  in  Hertford Court of Pleas and Quarter Ses- 
sions, which bond TTas accepted by the court and filed among its 
records. and was for the faithful performance, on the part of 
John Xichols, of the duties of guardian of the plaintiff X a r -  
garet, and contained all the proper cox-enants for the pcrform- 
ance of the duties of n gvardian. The plaintiffs alleged that  
they xwre unable to state to vliorn the bond  as made payahle, or 
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what n a s  its anlount, as it was deitroped, with the other records 
of Hertford County, by the bulning of the courthouse in  1830 
or 1881. 13~1: they charged that the jaid bond n7as made payable 
to the proper parties reyulred by la\\-the justices then on the 
bench and composing the Court of Pleas and Quarter Sessions 
of said com~ty-and was for an amount rnvre than sufficient to 

corer all the property v2iic.h belonged to the plaintiff 
i l 2 i )  Nargaret. and that the said bond Tvas made and executed u 

i:i exery respect according to the formalities of law. Thc 
bill then charged that the haid Johu Sichols, after his appoint- 
ment as guardian. r ece i~ed  into his possession a large estate 
belonging to the plaintiff Xargaret ,  out of IT-hich he made great 
profits, etc., and for which he never accounted. The plaintiffs 
then stated that the said John Sichols was dead, intestate and 
insolvent, and that no administration had been taken out on his 
estate, and that Joseph P. I l o ~ w r d ,  the co-surety, x i t h  l\Tiley 
Jenkins, has rcmored beyond the jurisdiction of this court ; that 
the plaintiffs had applied to the said T i l e y  Jenkins and re- 
quested hi111 to come to a settlement of the guardianship of the 
said John  Kichols, and to pay to the plaintiffs \\-hat should be 
found due to them, but the said  vile^ had refused to do so. The 
bill therefore prayed that the said Wiley might be decreed to 
come to an  account and settlemenr of the said guardianship and 
to pay to the plaintiffs n h a t  should be found due to them, etc. 

The defendant, T i l e y  Jenkins, i n  his anslver, denied in  the 
most pos i t i~e  ternis that  he ever was surety for J o h n  Nichols. as 
guardian to the plaintiff Margaret, or that he erer  signed any 
bond, n-it11 Joseph P. IIoward or anv other person a3 sureties, 
for the faithful discharge 011 the part of the said Nichols of his 
duties as guardian of the said plaintifi. H e  alerred that he did ' 

not e len  k n o r  xvhether John  Kichols had ever been appointed 
guardian of the plaintiff,' and, if he had been, uhether he eyer 
executed any guardian bond. To the anbwer there n as a general 
replication, and, depobitions h a ~ i n g  been taken, certain issues 
mere submitted to a jury. The jury found that the defendant, 
Wilep Jenkins, Tvas the surety to the bond of J o h n  Sichols. as 
guardian to Xargaret  Baker, nolT Spire., and Susan Baker;  
they also found that the penaltv of the bond was sufficient to 
cover the anlount due the complainant-wy $1,300 ; they further 
found that the guardian bond of the said John  Sichols m7as de- 
stroyed, x i t h  the records of Hertford County, by the burning of 
the courthouse. 011 a reference haring been made to the clerk 

and master, and an  account taken, he reported a balance 
(128) due the claimants, and the cause was set for hearing. 
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*It the hearing in the court beloxv the defendant's counsel 
mored to dismis.; the plaintiff's bill. because J o ~ e p h  P. Hex-ard, 
the co-wrety, n a s  uot l~laile a party, and, further. because the 
personal representatire of John Sichols was not also made a 
party defendant. This motion  as orerruled by his Honor, 
J u d g e  P e a m o n ,  ihe presiding judge. and a decree entered for the 
 plaintiff^. From this decree the defendant appealed to thf 
Supreme Court. 

Icedr l l  for the plaintiffs. 
. A .  d f o o r ~  for the defendant. 

Gas~on-,  .I. The only objections urged against the decree 
~vhich has been rendered be lo^ are because of an alleged defect 
of lprties. The first objection is for that  the representatives of 
Sichols, the principal obligor, hare  not been made defendants. 
This objection is clearly untenable, for  i n  the amended bill, 
which has been taken nro c o n f ~ s s o .  it  is distinctlv charged t h a ~  
Nichols has died inrolvent, and that he has no personal repre- 
sentative. The other objection is for that  H o ~ i ~ a r d ,  the co-surety 
of the defendant. has not heen made a party defendant. T e  are 
of opinion that this objection also must be overruled, because the 
bill charges-and the allegation is not denied-that H o ~ ~ a r d  is 
without the limits of the State. The ordinary practice of courts 
of equity, ~ i ~ h e r e  one of several pariies is out of the jurisdiction 
and the others within it,  is to charge the fact in the bill that such 
person is out of the jurisdiction, and then to proceed against the 
other parties, although the former has not been brought in. The 
court cannot, indeed. render and decree against 11im; but if the 
case be of  hat kind in which a decree may be rendered against 
the defendantq in the c o ~ r t  niihout imnairinz the rights of the 
absent party, the court r i l l  proceed to hear tl1; cause'as betv-cen 
the litigant parties, and to decree accordingly upon the merits. 
See S m i t h  I . .  . J l i n e  Co., 1 Sch. & Lef., 210; H a d d o c k  T .  Tomlin-  
son, 2 Sim. 6. Stu., 219; E l m ~ n d o r f  t. T a y l o r ,  10 Wheat., 1 6 2 ;  
TT'pst 1 , .  R~rndal l ,  2 &ron, 181. The doubt, if an;v, whether this 
practice ought to obtain here, is because of the statutory 
prorision in this State, bv which our courts of equity are (129) 
authorized to make an  order requiring a defendant re- 
siding without the limits of the State, and on ~ h o m  process has 
not been served, to appear therein on an  appoi~lted day, and it' 
he fai l  to comply with such order. after due publication thereof, 
to order the plaintiff'r bill to be taken pro confesso  against him 
and make decree thereon as shall be thought just. But the 
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decree thus rendered is not abso1u:e. I f  the plaintiff sholild beck 
to ellforce it against the property of the absent defendant. he is  
obliged to  pi^ r security to a b i d ~  such order touching the restitu- 
tion thereof as the court may make, if the defendant should 
appear and petition to hare  the cause reheard. Should the de- 
fcndzni, nitllin two veers after renderinq the decree. come n itll- 
in the S ~ a t e .  the plaintiff must scrre him a i + h i n  a reasonable 
time n i th  a ropy of the decree ; and tlic d-fenrlant may. within 
tne l re  months aftcr senice  of a colpy of the decree. and, if he 
has not been so qerved ~ i t h  notice, may at anv time ni ih in  three 
years after r e ~ ~ d i t i o n  of the decrer br permitted to nnqTr-er 1he 
hill exhihired, and cauqe such l~roceedinqs to be had in the case. 
so f a r  as he is concerned, as though 119 decree had been lendercd 
and the cause had then been originallj- inctituyed againqt him. 
I Eer .  St.,  ch. 32, sw. 4. The relief vliich can be obtained under 
the pro~is ions  of this qtature againci a nnres ident  i q  PO imper- 
fect and inconclusi~ c that  our courts liavc not de~rned the possi- 
bility of obtaining it as furnishing a suficient reason for refus- 
ing redrcss to a plaintiff against a defendant directly subject to 
their jwisdiction. to n-hich redress the plqintiff shons himself 
entitled, because he has not also made parties to his bill persona 
residing vithout the limits of the State n h o   ha^ e an  interest in 
the object of the suit. The point  as diicctly decided at an  
early day after the enactment of the statute, i n  Ingmnz T. Lanier, 
2 1\'. C., 221, 11-2s recognized by this Colurt in T'ann r .  H n ~ ~ g ~ t ,  
22 PI'. C., 31. and must be considered as n o x  fully settled. 

PEE CTRIAM. Decree affirmed. ~ i ~ i i h  cost.. 

Ci ted:  Jones v. Blanton, 41 X. C., 119; E t h ~ I - i d g e  z.. T'emoy, 
71 N. C., 186. 

(130) 
CHARLOTTE SHIRLEY v. BRPAS WHITEHEAD. Executor of 

Jonathan Den-. 

Where the plaintiff alleged that the testator of the defendant had, in 
his last illness. inade her a gift of a bond, which was not en- 
dorsed, and that he had made this qift in consideration of her 
nursinq and attendinq to him. and a190 because of hi9 former 
co-hahitation 17-ith her: and where it appeared that for some 
montlis before his death qhe hail attended upon him, and had 
access to hi? papers. Held. hy the court, that to establish such a 
sift. the e~idence must be full and intisfactory: and that the 
policy of the lav  pre~entiug fl'auciulent testamentary dispositions 
from htling set u p  n-ould be frustrated if iuch gift- were estab- 
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lishecl ulwn vague. aieuder or doubtful eric1eric.e. 111 the present 
case the c o u r t  refused, I I ~ W I L  the proofs, to  decree f u r  the plain- 
tiff.  

T R I ~  n a s  a hill filed by the c~omplainant, in forma pnuper is  
(hy order of a judge). returnable to the Fall  Term, 1833, of 
HALIF~S Court of Equit-. At the F:rll Term the answer of the 
defendant xvas filccl, rep1ie:ltioa taken thereto, and ;m order for 
coul~iiissions. -it Fall  Tcrm, lfR3, the cause n-as qct for Ilearing. 
At Spring Tern, 16-10. an  issrw ~vaq submitted to the j u ~ y ,  x-hich 
they fo~und in favor of the plaintiff. This verdict xns  set aside 
by the court: aud at l ' d l  Tcrni, 1%O.  it 11-as ordered, by con- 
sent, that the issue sitbnli, tecl to the jury be n~i thdran  n, and that 
the cause be transmitted io tlic Supreme Court for !~caring. The 
facts disclosed in the plraciings and proofs are stated in the 
opinion of the Court. 

Daniel for the plaintiff. 
B u t l y ~ r  for the defendant. 

G a s ~ o s ,  J. Thtl object of this bill is to coinpel the defendant 
to pa)- over to thc plailltiff a sum of money nhich  the defend- 
ant, as executor of .T(mn:han Dew, deceased, collected from 
Frederick Pit inan 1113011 a boncl executed by the s t id  Pi tman to 
the said Dew, and the beneficial interest n-hereof is alleged to 
hare  been transferred to the plaintiff by the obligee in his life- 
time. The plaintiff charges :ha: Jonathan Dew died in July.  
1836, haring preriou.ly execured his last d l  and +eq+:rii~enr, 
whereof he appointed the defendalit executor; 1li:lt 1l1e i l w e n d  
for many months brfore his death n a9 co sewrely afflicted 
x i t h  rlieumatism as to be confined conqtanrly to his (131) 
chaulber and gcncrall- to his bed; that he 11:rd no ~vhi te  
person dnelling with him. and stood in need of better nurai~lg 
and more a ~ s i d l ~ o u s  attention th:ln lie could rspee: fro111 his 
slaves; and that the l)laintiff, who had 4 1 1 1 c 1  sc>rm or cipht !.car- 
before borne an  iller;iti~nate child to  thc said Jonathan,  lva- 
induced, at hi< enrnest rcqnest nnd ~vhilc hc n-ns in this dzstitute 
and afflicted state, to take up her abode in his house: that during 
this period she n u r v d  him with the utmost fidelitj aild rook 
llpon herself the c l ~ a q y  of his hnn~cho1CI ~ 0 1 i c e m ~ .  and tlint mt le  
time ill the month of March or April prcccdinq 11ic death. :mcl 
nhile shc n a s  thus reqiding nit11 him, the said Jonathan,  "cx- 
pressing his belief that he n o d d  not live long." and ((in (.onse- 
qumlce of her faithful srm-ices in attending to him and his affairs 
du r i~ lg  his ilhie~s." and '(in fdfillment of the plomises and ni- 

101 



1S TEIE SL-PREXE COURT. [36 

surance; nhich hc h:ld rcpcatedly made to make qolile conlpcn- 
.ation l o  licr I)ccauv of 1m.t col~ahitation," g r ? ~  c in :lie l~laiiitiff 
the <urn of tn-., liundred dollars in monev and the note ill q:~cs- 
tion. n1iic.h is dewibcd  aq bearing date 2 i  August, Is?,;. for the 
S U ~  of %4;O, ~~:v-:ible n i t h  intere-t from tlie date. The plaintiff 
aver< that t!lc proTi&n for her ~ a i  thus madc h a u s e  nlien 
he intima+crl an i n t ~ u t i o n  to proride for her by nil1 she had 
exprcwccl licr v ish  that n l i a t e ~ e r  bountu he ini.li+ l,e cli.poscd 

?. 
to bestow ihould be put directlv inro her povewon .  and +<lies 
her hrlief to br that 1 1 ~  omi t~cd  to cnclorse the bond ei:hcr be- 
c a u v  he x7as ignorant that an endolvnient Traq 1:ecewarv to 
tranifer I IF legal int~rr: t  therein. or hic. cwruciat inc priin, made 
him f o r q ~ t  to do so. The hill then c.'ntcs that zfter tile death 
of tlie ,:lid Dcv- thc clefendant, ~ h o  hod 1)rored hi.. ni l l ,  l i n ~ i n p  
IP:I~IICC~ tliat the plaintiff licld the ;:,id boncl. demanded tlic same 
froln her. and tliis d e l ~ ~ n n d  h c h ~  i,tfusrd. chnrqc,d Ilcr \\it11 
 ha^ i11r ktolcn the rponcT7 nrld I m , d  aforesaid, ?nrt callw3 he?. to 
he applelic~ndrd and hound in  rrcogni7ar;cc to aniner  wid  
charge; that hc had nftelwz:rd~ n11:inrloneil tile proswurion, hut 
had prcvailcd ~ J I  Pi tman to paT- him tlic ~ i i iount  of the bond on 
his cscc~itine, a d ivhargc  thercfcr :ind an i n d l m n i t ~ -  ngninct the 
plaintiff's demand. 

The defendant's ansner adni;ts the death of D e v  and 
(182) the probate of his will, and the receipt of the lnoliev 

upon the bond l r  tlie dcfcnclavt as w id  Den's executor. 
H e  admits that thc lplaintiff Trns the n io thv  of an  illegitimate 
child of nliich mid n e ~ r  n as reputed to be the father:  and TT-liile 
he denies the scrricr5 rendered to him b~ the plaintiff, admits 
that \lie uiade his house her abotlc diwiug his long illness. H e  
qtatcc. tliat he had becn in the habit of f r w  conmninication x ~ i t h  
his twtntor up  to his death in relation to hi. pecuniary affairs, 
a d  f ro l l~  tllc hno\r!cdge tlierehr trquired :~--ert b his elitire cdon- 
T-iction f l ~ a t  he aeTer intended to g i ~  c and n e ~  er did yixe to her 
the hond in question; declare% his helief that  *he took the same 
dishones t l~ ;  s a y  that under the influcncc of thic belief he insti- 
luted the prosecution against ller. and tliat he deqiqted therefrom 
not from nnv doubt lie himc.elf mlcrtained of her guilt, but be- 
cause the officer of the State a-as of opinion that the e~ idence  
Tar  in.ufficien: to warrant a conriction for felony. 

To thi- niisncr there iq a gcnelxl rel)lication, and the cause 
is hrnueht to n hcaring npon the l~roofq. 

-1lthonqh there are wmc esprewionc attributed to the testator 
at thc time of the alleged gift tending to AOTT that it n a s  made 
in contemplation of dcath. >et  n c  must understand the plaintiff 

lo? 
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anything, because they are ths  depositions of person. ~vhose 
claims to credit are very questionable. 

PEE Crxriar .  Bill dismissed. 

Ci ted :  S c z r ) t i / r n  1.. Cost, 182 S. C., 532. 536. 

(134) 
ED1\IUSD SUTTOS and Wife et 31. v. REBECCA CRADDOCK. 

TT'her~ A is tenant tor life of  la^ eu and E and C entitled to rernain- 
der after the death of the teriant for life, the latter cannot com- 
pel the former to elre sccrci t t ~ l  for the forthcoming of the qlaves 
at the expiration of the life estate, un lcv  they show to the court 
that there i.; sonie danger of their being depri~ed of their estate 
in remainder by uome act or contemp1:lted act of the tenant for 
life. 

T H I ~  lvas a bill filed returnable at the Spring Term, 1837, of 
S.UIPSON Court of Equity, to lThich nn  answer was put in at the 
same term. Replication n7ns f i l d  to the anrver  and con~n~issioll 
ordered to take testinlony. At Fall Term, 1840, the cause was 
set for  hearing and ordered to bc trm~,mitied to the Slipreme 
Court. The facts disc.loscd by the pleadings are stated in the 
opiniox of the Court. 

,Strrrnye for plaintiff. 
S o  counsel f o r  defendant 

DAXIEL, J. Hinton J.  C'raddoclr, by decd dated 20 May, 1833, 
co~ir-eyed unto the defendant, his i~io+hcr,  dcrinq her life or 
 don hood the slaws mentioned in the plaintiff's hill, remainder 
to her three daughters, Mar\- Sutton. Sarah  and P e n n -  Cmd- 
dock. The hill iq filed b~ :yo  of the daughters ~ v i t h  their hus- 
bands. charging the defendant n i t h  an intcation and declara- 
tions made to sell the elares to y , ecu la to~ ,  and cause then1 to be 
rmiored out of the State. The hill fnrtbcr a l l eps  that the de- 
fendant has hut n small estate, totalll- inadequate to indemnifp 
then1 for tilcir loss if qhe should lemove tllc qlar-es beyond the 
juridict ion of the court. The bill prays that the slaves 1 n q  
he ~ c m e ~ t e r d ,  ar:d that  the defendant m a -  he decreed io give 
secarirv for their forthcoming on the dcterminaiion of hcr par- 
ticular csl RIP .  

The defclirla~~t's a n w e r  admits the title of the slaves a. 
in ,he bill and also their names; but .;he denies any intention 
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to reniore them or cause them to be removed. She denies e\-er 
having made an>- declaration that she intended to sell the slares 
to speculators or  a n y h o d ~  else, or that  she has made any 
attempt to remove or cause to be remored said slares (135) 
beyond the jurisdiction of the court. 

The plaintiffs have offered rio proofs to sustain that part of 
their bill TI-hich charged the defendant ~ r i t h  declaratiom of an 
intention to sell the slares and cause them to be remored out 
of the State. But the plaintiffs insist that the defendant shall 
be held to security for the forthcoming of the slaves on the de- 
termination of her particular estate. The limitation of the 
slares in  remainder by the deed ~vould hare  been effectual as 
an  executory devise if contained in a last d l ,  therefore it is 
good by force of the act of -1ssenibly passed i:: 1823 (Rev. St., 
ch. 37, see. 23). The statute does not require security to be 
given by the tenant for l i fe;  and it is stated in  the books that  
if personal chattels are bequeathed to -1 for life, remainder to 
B, 9 will be eniitled to the possession of tlie goods, upon signing 
and delivering to the executor an inrentory of them, admitting 
their receipt. expressing that he is entitled to them for life, and 
that aftern~ards they belong to the person in remainder. Xlaning 
v. Style, 3 P .  TT., 336; L u h ~  7.. Bemet t ,  1 Atk., 471; Bill G. 

Kinoston, 3 iltk., 52. The old practice of the court of equity 
was to require the tenant for life to give security for the pro- 
tection of the remainderman, but such security is not now re- 
quired except a case of danger is s h o ~ ~ n .  Toley v. Bumel l ,  1 
Bro. C. C., 279; TS'illiams on Executors, 859; Covenhozise T. 
Slzalw, 2 Paige, 123. I n  the present ease the plaintiffs l i n ~ e  
shon-n no cause of danger, therefore their prayer cannot bc 
granted. TT'e are of tlie opinion that the bill must be dismissed 
mith costs. 

PER C u ~ ~ a n r .  Bill disnlissed with costs. 

Cited: Howell c. HozL'PII, 38 N. C., 525. 

An e r  partc order of the county court, under the act of Assembly 
(Rev. St.. c. 54, s. Z2), allowing commission to a guardian is not 

'This ca>e vns determined a t  J u n e  Term. 1'-10. but from some cause >\-\-as not included 
in the R e g o r t  of that tcrnm. 
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ccinclnsive in a litigation hetn-een a ward and a ,1iarclia11 in this 
Court. 

'I'lie jurisdiction of thr county court on the subject of conimissions to 
guardians is not conclusivr, but like other matters of account be- 
tween flinrdians and r a rds  has always been exercised by the 
courts of equity. 

Where a qunrdian had rewived nearly the ~~11ole of his vards' estate 
in notes. made pnynhle to him as by the adrninistra- 
tors of those of whom the w-ards were distrihutees, had held 
these notes until he resigned his guardianship after a period of 
sis years, hacl collected hut little interest on the notes. and had 
then1 paid over to a succeeiling guarclinn. Hclrl. that tn70 and 
one-half per cent. was an ample cornmission. 

Possi1)lg there may he cases in 1~hic.h the office heiiig troublesome, 
and the guardian faithful, and dyiuq or giving up his office upon 
some n~cessitg. the court n~ay  gire to the foriiier guardian a full 
con~lnis~ion, n ~ l d  also reasonable con~~rensntion to his successor; 
but the (.as? o ~ g l l t  to lie renlarlinble in its circunistances to justify 
such a proceeding. 

THIS n-as a bill filed in B I  RICE Court of Equity bbr the plaintiffs 
Thomas S. Val ton  and Xargnret, 11i.i wife. and S3rah L. Nur -  
phy, Harriet  F. Murphy and John H .  Xurphy.  infants, by the 
said Thol~ias, their gnardian. agaiust James Erwin, ~ 1 1 o  had 
fornlerly been the guardian of thc said Margaret, Sarah,  Har-  
riet and John,  calling for an account of hi3 guardianship. The 
defendant put in his arlsnrr, and at Spring Term, 1840, of Burke 
court of equity, the cause ~ v a s  set for  hearing and transmitted to 
the Sul~reme Court. I r  appeared from the pleading. and proofs 
that the defendant, James Erwin,  Ims, at January  Term, 1532, 
of Burke County court, d u l ~  appointed guardian to the plain- 
tiffs Xargaret ,  Sarah,  Harriet  and John,  and that lie continued 
to act as such until October, 1838, xvlien he resigned his guar- 
dianship, and the plaintiff Thomas S. Walton, ~1-11o had inter- 
married \%-it11 the plaintiff Nargarct ,  v a s  appointed guardian 

to the other three wards. I t  further appeared thar soon 
(137) after his appointment as guardian the defendant receired 

from the administrators of John  Nurphy,  the father, and 
James N u r p l ~ , ~ ,  the grandfather of his IT-ard, about eighty thou- 
sand dollars in bonds, ~ ~ h i c h  werc made pa>-ahle to thr  defendant 
as guardian bcfore they IT-ere paid orcr  to him by the adniinis- 
trators. H e  also receired certain sums in cash, of no great com- 
parative amount, and also negrocq and lands of hi., ~ m r d s .  which 
he hired and rented out. H e  had, hov-erer, accounted with the 
conlplainant TTalton. the husband of one and guardian of the 
other ~ ~ m - d s .  for  all he had receired except about $35 accidentally 
omitted in  their settlement, and had paid 0%-er to the said subse- 



queilt guardian (after deducting his commission? bond-. to the 
anount  of nearly ninerv thousand dollars, beinq thc bonds 
(principally) which he had receired from the adnii71;strntori 
aforesaid, with the accuniulatcd interest, the defmdnnt having 
collected rer!- f e v  of illc bonds. and those lle paid orcr to the 
said subsequent guardian, being good bonds, and h n ~ i n g  borne, 
iluring the time he held them, comlmund iaiercst nnder the act 
of dssembl?. The o d ~  ground of complttint, as appeared upon 
an inrestigation of the accounts (with the exception of the $33)) 
n-as that the defendai~t had chargcd excewir e coilliiii;;' +4101is :is 
guardian. The defendant in his ansx7er set forth a full account 
of his guardianship, admitting the mistake of $33; and as to 
the comnissions he alleged that they \\-ere no more than were 
due to him for hi9 care. i r o u h l ~  and rc~nonsibiliiieq. nnil nay- 
titularly relying upon all order of the county court of Burke 
alIowing him the coinmissions he hpd charged, to-~vit. fire per 
cent 011 receipts and five per cent on disbursements: and ~vhich  
order, as dcfcndant allcged. was convlu\ire on the iubject of 
commissions. The order. made at J annan-  Term. 1839. of Burke 
county court n as as follows : 

"Ordered by the court that R. C. Pearson, Jamer C. Smyth, 
Isaac T. -2ver.i and J .  J. Erwin be appointed a co~l~mit tee  to 
audit and settle the accounts of James Erv in ,  guardian of the 
minor heir., of Jamcs and ?Tohn Xurphy,  deceased, aiid that said 
guardian be allowed fire per cent on receipts and five per cent 
on disbursements by \yay of conimissions for his trouble 
in the management of said gi~ardianship, and that they (135) 
report thereof to the next court. 

Any other facts that may be material are set forth in the 
opinion of the Conrt. 

17. A.  G m h n m  for the plaintiffs. 
Badger for defendant. 

RTFFIX, C(. .J. The Re\-ised Statute. ch. 51,  sees. 10, 11. re- 
quires guarilianr annuallv to exhihit accounts on oath of the 
estate of tlle children conimitted to their care. and dirccts that 
the justices of the court of p l ~ a s  and quarter se4011s shall ml- 
nu all^ hold an  orphans' court for tlle purpoqe of r ecc i~ ing  and 
examining those accounts. Bv the t ~ ~ ~ e n t ~ - s e c o l ~ d  ~ect ion  the 
court may make proper orders rcqpecting the guardian's diq- 
burselnents arid expenses. and nlloxv him comruia;ions. From 
these prorisions it is inferred by the counqel for thc dcfcndant 
that the count-  court is tlic proper tribunal to settle the com- 
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missions of a guardian, and it is insisted that the decision of 
that conrt is conclusive since it is obvious that a suit i n t r r  partes 
is not contemplated i n  t h ~  act. 

I t  ~ ~ o u l d  indeed be a subject of just regret to find that the 
e r  p a ~ t e  order of an?- judicial body had been made hy an  act 
of the Legislature conclu.ire on those vhose intereqts Twre in- 
juriously affected by it. Tt is so contrary to the general course 
of legislation in  this State as to render s ~ ~ h  a construction in- 
admissible unless the words be peremptory. We think there is 
no such legislatire intention upon the subject before us. 

This is not a case in which the order is conclusive. because 
it is the act of a court of exclusire jurisdiction. The jurisdiction 
of the county court upon the subject of comniissionc, to gllardians 
is not exclusive. I t  is placed in the act on the same footing 
with the power to charge a guardian or to make any other a l lor -  
ance to h im;  and the court of equity has a1v-ays exercised juris- 
diction between guardian and ~ m r d  i n  relation to their accounts 
generally. Indeed, the verv act of 1761 concludes ~ v i t h  a saring 

of "the ponTer of the coart of chancery in auv matter or  
(139) thing relating to orphans or their estates." I n  a suit in 

that court against the guardian for an account it has 
nerer been known that  the pu:wdian mas sent to the countv court 
for  an  allo~vancc; but it has a l~vaas  been made. in the first in- 
stance, in the conrt of equity. 

But. general17 speaking. erery act of a court of competent, 
though not exclusire jurisdiction, is final in lan-; and therefore 
i t  is said this order is not re-ex~ininahle in a n r  0th" court. We 
admit that thic Cowt cannot rcr ie~v the order and correct it as 
an  appellate court might. TiS'e cannqt address ourqelves to the 
countv court as an inferior tribunal on this occasion. But at 
the instance of on2 :)arty in an adverqary suit before us Tve can 
control the other partv from n ~ a k i n c  an  injtlrious ure nf  an 
ez p ) f e  order for an esccssiw allo~t-ancc obtained froni the 
county court bp qurprise. I n  TT'nitoi~ 1%. I v e r y .  22  S. C.. 405, 

held that to be a d l i c i e l ~ t  cround for entertaininrr a similar 
L 

suit between nest of kin and administrators: and a guardian 
stands. lve think, precisel)- on ,he same ground. The argument 
dra:~n from the constitution of the orphan's court by the act 
as to the conclusireness of the ordcr of that court qoes too far .  
The  act directs the same court "to ~ s n n l i n e  into all accounts of 
guardians so exhibited to them"; and it might thence n ~ i t h  like 
reason be inferred that if the orphanr' court paswl  an account 
ex pn t t e  the ~ m r d  ~ ~ o u l d  he concluded b~ the account as there 
stated. But such a suppo~i t ion  has neTer been before ad~anced.  
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The great purpose of the act was to make the guardian furni-h 
evidence against himself, as ~t-ell to ellable the court to see fro111 
year to year whether he was wasting or i l np ro~ ing  the estate 
and, therefore, TI-hether he ought to be removed or continuecl, 
as also to supply the m r c l  n-it11 rend>- proof on thc final icttle- 
ment;  but the guardian's accoul~ts, althouqh passed b~ the court, 
h a w  never been pleaded as a bar to the hill of the ~ m r d  for a 
general account. The7 ~ o u l d  be evidence, at least to some es- 
teat. that tlie court, for instance, approred of disbursements for 
the yard's education as suitable to his degree and estate and rhe 
like. But if it  be allegcd that the disbursements were not in fact 
made, or that  the guardian did not charge himself with 
all the estate he did receive or might hare  received, his (140) 
accounts and the orders on them hare  never been con- 
sidered as protecting him. The reason is plain why t h ~ y  s21011ld 
nor he so considered. From the very nature of an  e z  par te  pro- 
ceeding an  omission or unjust allomtnce is evidence of surprise 
or imposition on tlie court. TThen, therefore, the ~x-ni-d calls 
the guardian to account i n  the court of equity, that court must 
put such e z  pnrte proceeding aside, at Ira5t so f a r  as an improper 
use of it is sought; for it is  one of the established grounds of its 
jurisdiction to relie\-e againsr surprise as n-ell as fraud. 011 this 
principle we should hold the ward not to be concluded, and that 
he is n o r ,  with both parties before a court, at liberty to s h o ~  
that  an  unreasonable commission was claimed and allo~ved. 

But in this case it is manifest that  the order 71-as, in a legal 
sense, obtained by surprise. I t  Tvas made in January,  1539, 
and gives fire per cent on the receipts and disbursements, without 
any account har ing  e\er  been returned or eren made by the 
guardian. There mere no xzleans before tLe court of fulirliug 8 

proper judgnierit, and hence the order must be attributed to 
surprise or unduc influcnce as an  es pnrte  motioli. 

With  respect to the rate of connnission Tve h a w  no hesitation 
in gir ing our opinion that  it is excessire. In estimating x ~ h a t  
is proper it is assumed that the dcfendsnt was a competent and 
faithful guardian. and that he has full)- accounted for the estate 
of his wards except only the small sum of $35, being part of 
the rents of 1S30. vhich by mistake omitied in the account 
stated by the committee. and except also the s i in  involved in this 
controrersy respecting conm~issionq. I n  other respects the ac- 
counts seem to be correct, and the bill states no othcr grouncl of 
complaint. But xi~ith these admissions in f a ~ o r  of the drfendant 
we re t  think that  an  unreasonaldc nllouance Tras llinde for his 
serrices. as they are staled by himself in his ansx7er. 
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The defendant was guardian about six pears only. H e  re- 
wired  the esiate, chiefly in  good bonds from the adrninistratorz 
of the father and grandfather of his viards, ~vithout litigation 
or difficulty of any sort. The administrators, by an arrange- 

ment 71-it11 him, took the bonds pa-able to him as guar- 
11-11) dian, n-hich xTaq a great convenience to both pariies, an 

accommodation to ~ l l e  debtors, m d  probably the means 
of securing debts for the wards nhich  ~vould have been l o s ~  if 
sued for. On those bonds the defendant collected only the sum 
of $3,735.0-1 for interest, and then resigned his office and paid 

, over to the husband of one of the nardc and the second guardian 
of the other three the same bonds, on TT-hich there  as then due 
the sum of $17,235.71 for interest accrued thereon while the 
defendant held them. I t  is not imputed to the defendant as a 
fanlt or an  error that he suffered the interest to accumulate, 
for as the debts drew compound interest legally the \yards did 
not suffer loss thereby. But the facts arc in thwnse1~-es material 
in estimating the commission, since that is to be a con~pensation 
for the tinze and trouble of the d~fenrlant  in managing the plain- 
tiffs' estate. From them we see that almost for  nothing more 
than holding the bonds belonging to his wards for six years, 
and ascertaining in  an  agricultural community that  the debtors 
and their sureties continued solrent, and stating his account 
finally and handing over those T-ery bonds, the defcndant claimed 
and TTas allowed fire per cent on the sun1 of $90,312.7.5, amount- 
ing to $4,>1.5.61, or up~vards  of $750 salary pe,. cx~!zum orer and 
aborc all his expenses. TTe should fear, if ~e sustained this 
allox-ance, that hereafter the instances ~vould be more frequent 
than even  no^ in  which the offices of administrator and guardian 
would be undertaken sole17 x ~ i t h  the riew to render them places 
of profit i n  the nature of a regular employment, instead of from 
those motives nhich  ought to actuate those n.110 assume them. 
The en~olument of the guardian, Tve are sure, nTas not the object 
of the Legislature, but only a mere compensation for time and 
trouble. That  seems to us to have been much exceeded in this 
case. 

Besides lye think the allo~ntnce m o n g  in  principle for another 
reason: it is the largest that  can be made to any guardian and 
ought, therefore, on17 to be made when the highest is merited- 
IT-here the nlanagement of the estate of the m u d  has been long 

and troubleson~e and the guardian has completed his 
(142) duties. TYe need not say that the court is restricted to 

allox- but five per cent to all the guardians of the same 
minor. Possibly there nlav be cases in ~vhich  the office mas 
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troublesome and thc guardian faithful, a d  died or gave up the 
office upon solm nwwsity, and yct the court may give to tlic 
former guardian a full conlniission and also rea~onable cornpen- 
sation to the successor. But the case ought T O  be remarkable in 
its circumstances to justify such a proceeding. I n  the case hcrc 
the defendant voluntari1:- relinquished the oftice in  the midst 
of its duties, ~vhen  three out of f o ~ ~ r  of his nards  were still 
infants requiring guardians. To make a full a l l o~ imxe  to him 
would rnani fedy encourage guardians not to perform the duties 
of their office but to retire from rhcm. I t  is true that a guardian 
may not, like an executor, be required to execute the office until 
all its dnties shall ha\-e been completed, yet if,  after undertaking 
to mailage the estate and superintend the education of an orphan. 
lie be inclined to stop h a l f w n ~ ,  he ought to be satisfied ~ i t h  
being permitted to stop ~ ~ i t h o u t  clainiing, also, all the compen- 
satiou he could hare  had if he had worked on to the end. The 
~ m r d  ought not unnecessarily to be taxed with comniission after 
commission on the capital of the entate, as one guardian map 
resign after another. If the remuneration of the first guardian 
be not measured, so as to leave something for his successor, 
either no second guardian can be nrocured or the ward must nav 

I " 
ttvice or oftener for IT-hat the lavi meant he should pay #but once. 

Upon the  hole, therefore, and taking the services of the de- 
fendant to be as detailed in  the anmer ,  TTe think t ~ o  and a half 
per centum, or one-half the allowance in the county court, to-wit, 
the sum of $2,257.801~, both an adcquate and liberal cornpen- 
sation for the time, trouble and responqihility of the defendant, 
and there must be a decree accordinglr, and for the omitted 
sum of $35 and the costs. 

PER CURISM. Decree for the plaintiffs accordingly. 

SAJIUEL J. PROCTOR v. SAJIUEL W. FEREBEE. 
(143) 

A testator by his mill devised. amonr other thinpi, as f o l l o ~ s :  "I 
leare all lny lands not gireu away. to be sold a t  si-r and twelve 
months credit; after my debts are paid, the residue of my estate 
to be divided betxeen my wife, daughter and son." and he 31)- 
pointed an executor "to sell his lands before mentioned." and to 
execute his will in all rey~ects. I t  KT\ held that the testator 
intended a sale of his real ritnte a t  all el-ents, either to create a 
fund for the pa~ment  of debts. in room of a part of the perso~lal 
estate, or for a division betreen the wife. daunhter and son; 
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and that, therefore. in thiq Court, the fund is considered as con- 
verted. out  and ou t ,  into personalty. 

H t l d  fur ther ,  that \\here, in this case, the executor had refused to 
qualify, and an adnli~urtrator n lth the rvill annexed had sold the 
lands, aud a court of law had decided that he had no power to 
conr e) a leqal tltle, yet as the atlml~listrator had disposed of the 
proceedi of the sale accord~ng to the directions of the will, the 
heirs at 1an of the testator nele but trustees for the purchaser 
and 41oulcl be decreed to con7 ey to him the legal title. 

THIS Tyas a bill filed by the plaintiff againsi the defendant in 
P a s s v o ~  I S I ~  Court of Equitv, to which there was an  answer by 
the drfendant, and 71-liich, at the Spring Term, 1840, of that  
court. was set for hearing and ordered by consent to be trans- 
mitted to the Supreme Court. 

The factq, as exhibited bv the bill, answer and proofs, ap- 
peared to be these: 

Thomas P. Kill iams died about October, 1799, having first 
made a last will and testament, executed in  due form to pass 
real estate, ~ l i i c h  was admitted to probate in  the County Court 
of Currituck, ~vhere  hc resided. Of this will he appointed 
hIalachi Sawyer executor, ~ h o  refused to qualify, and letters of 
administration v i t b  the will annexed TT-ere duly granted to 
Thomas ,C. Ferebee, ~ l l o  qualified and took upon hiniself the 
execution of the .aid trnst. The testator. in and by his said will, 
derised, among other things, as follows: 

"I leave all my lands not given away to be sold at six and 
tweh-e n~onths  credit; after my debts are paid the residue of 
my estate to be dirided bet\\-een niv wife, daughter and son 
before mentioned." 

I n  another part  of the d l  the testator adds:  
"I nominate and appoint Nalachi  Sawyer, Esq., of 

(114) Caniden County, nip whole and sole executor to this my  
last will and testament, to make sale of my  lands before 

nientioned and to execute this instrument of writing in every 
respect ~vha te~e r . "  

Thos. C. Fcrebee intermarried ~ r i t h  Elizabeth, the daughter 
of the testator, and after his qualification as administrator, with 
the will a n n c x ~ d  of the testator, filed his bill in the Court of 
Equity for the disirict of Edenton, praying for a sale of the 
lands belonging to the testator not specifically devised. The 
said court decreed a salc of the same to be made by the said 
administreior. Of the lands thus decreed to Le sold there was 
a tract lying in  the county of Caniden (and particularly de- 
scribed in   he bill). The said tract v,as offered for sale under 
this decree, 311d Enr)ch S a y e r ,  being the highest bidder, became 
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the purchaser thereof, and receired a deed i n  fee therefor from 
the said Thomas C. Fcrebee as administrator as aforesaid. The 
said Enoch Sawver subsequently conveyed the said land in fee 
simple to Frederick B. Sawyer. The said Frederick B. Sawyer 
died, l e a ~ i n g  the mother of tile plaintiff his only heir-at-law, 
and the plaintiff is the heir-at-law of his mother. The plaintiff's 
bill further charged that the said Frederick B. Sawyer in his 
lifetinie commerlced reclairuing the land included in the said 
tract, m-hich was, at  the time of his purchase, unimprored swamp 
land, and considered to be of little d u e ;  that by the labor and 
exertions of the said Frederick and his heirs the said land had 
been reclaimed arid become of great value. The bill further 
alleged that by the will of the said Thomas P. Williams the 
lands before mentioned svere, i n  equity, converted into per- 
sonaltv; that the administrator with the d l  annexed had 
credited, i n  his account with the estate of his said testator, the 
proceeds of the sale of rhe said land, and had actually applied 
thern, i n  a due course of administration, to the payment of the 
debts of the estate. or had paid them over according to the 
directions of his said will. The plaintiff further charged that  
he and those under whom lie claimed had the actual possession 
of the said land for i ~ ~ c n ~ y  years and upwards, during which 
time they had greatly improved the same. The bill 
further charged that  the tenant of the plaintiff, being (145) 
i n  the possession of the said land, the said Samuel W. 
Ferebee, defendant in this suit, commenced an action of eject- 
ment against him in  Camden Superior Court of law, which 
suit mas nltimately decided in  the Supreme Court (see Ferebee 
v. Proctor, 19 N. C., 439) i n  favor of the lessor of the plaintiff; 
that the said recovery was effected upon the technical ground 
that the said Thomas C. Eerebee, as administrator, Jvas not 
authorized to sell and convey the legal title to the said estate, 
and that the said Samuel, after his said recorery at  law, entered 
into the possession of the said estate and refused to convey i t  
to the  lai in tiff, and the bill called for a conreyance, etc. 

The answer of defendant admitted all the facts above stated, 
except that it insisted that the recovery at lan- was not upon the 
ground stated in complainant's bill but upon the ground that 
the ~ ~ i f e  of Thomas C. Ferebee, the heir-at- la~\~ of Thomas P. 
Williams, was not a party to the bill in equity nlentioned in 
the plaintiff's bill. 

A. iT foow for the plaintiff. 
K i n n e y  for the defendant. 



IS THE SEPREME COURT. 136 

RL-FFIS, C. J .  After the judgment of this Court i n  the action 
of eiectnlent between these narties at J u n e  Term. 1837. the 
lessor of the plaintiff went into possession of the premises re- 
covered. Proctor, tlle deferidant a t  law, then filed this bill 
against Fercbee, and therein qtates the nil1 of Thomas P. Wil- 
liams and d l  the other matters touching the titles of the re- 
suectire narties to the land in controrersr in that action. in 
stbstance'as the same appear in the report of the suit a t  law 
(Ferebee z.. Proctor, 19 S. C., 439). But the bill further states 
that  Thomas C. Ferebee. the administrator of Thomas P. TKl- 
liams, and husband of Peggv Ti l l iams (heir of Thomas P. nTil- 
liams) and father of the nresent defendant. received the urice 
bid for the land and carried the same into his account as ad- 
ministrator, and applied the same in  part to the payment of the 
testator's debts. and paid 01-er tx~o-thirds of the residue thereof 
to the testator's 17-idow and to his son Samuel as their shares. 

under the bequests in the will, and retained the other 
(146) third part as the share of his XT-ife Peggv, under the same 

bequest. The praTer is that the defendant may be decreed 
to restore the possessioil, convey the legal title and account for 
the rents and profit. 

The answer admits all those facts as set forth in  the bill, but 
it inqists that  thc recovery at law was effected upon the ground 
that Mrs. Ferebee v a s  not a partv to the suit brought by Thomas 
C. Ferebee. lier husband and administrator of Thomas P. K l -  
liamq, deceased, for  the sale of tlle l and ;  and for the same reason 
that the present defcnclant, who claims as her heir, cannot, in 
this Court, be bound b- the decree therein or anything done 
under it.  

We must remark that the defendant is mistaken as to the 
ground of the recovery at lam. The Court espressly declined 
queqtioning the operation of the decree on tlle interest of Xrs .  
Ferebee merely on the ground that she v a s  not n party to the 
suit. I t  was so declined hpcause, if she had beer1 a partv. the 
decrep could not hare  affected her legal title, for the reason that 
a decree in  equity does not profess and cannot p r  se divest a 
title a t  lam, but only obliges a person ~ h o  has the title aud who 
is mentioned in the decree to convey as therein directed. In 
that  case Thomas C. Frrebee was decreed to conrev: but as the 
title was in the testator's heirs, and not in him, his conveyance 
Passed nothing, and the title remained as before-in the heirs 
of the testator. That  ~ v a s  the reason why the judgment in  eject- 
melit v a s  giren, for as the present defendant's mother had not 
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conreved he T ~ S ,  upon the death of his father, entitled in  posses- 
sion to an  i~ndirided moiety of the land. 

Whether in this Court the defendant can retain the benefit 
of that judgment depends on different principles. Cpon the 
pdmitted facts we think it clear he cannot. 

Up011 the construction of the will we before expressed the 
opinion that a sale of the land mas not only to be made in cave 
it brcarne necessary in aid of the personal estate for the payment 
of debts, but that  the intention Tvas positive that there should 
be a sale a t  all eT7ents. either to create a fund for the navmenr 

L C 

of debrs in room of a part of the personal estate, or for a dirision 
l~etween the wife, daughter and son. TTre now see no 
reason to doubt the correctness of that  opinion, but think (147) 
it sufficiently established by the reasons then stated. Con- 
sequently in this Court the fund is considered as converted out 
and o x t  into personalty, because the testator intended that it 
should be so con~yerted. 

I n  this aspect of the case, then. the defendant's mother had 
the legal es.tate upon an  express trust to turn the land into 
money and pay the proceeds into the hands of the personal rep- 
resentative of the testator, to be by him applied, first, to the 
payment of his debts and then, secondlr, to he diaided among 
three persons, of who111 she r a s  liersclf 011~.  Sow,  admitting 
that i t  is competent for persons thus entitled to the proceeds 
of the sale of land io  elect to take rhr land itself, or that only 
so much shall be sold as nil1 satisfy the dcbts, yet nothing of 
that kind occurred here. On the contrary, the parties agree 
that  a sale IT-as necessary for the payment of debts. and part of 
the proceeds of the land xms so applied. Indeed, t v o  of the 
three legatees, Mrs. TTilliams and Samuel Tl'illiams, expressly 
elected that  there should be a sale of the land, and in  their 
answer in  the suit i n  equitg joined in the prayer for it. But 
here the defendant obiecrs that his nlother n-as not a nartv to 
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that  suit, and therefox; her share is not hound by the proceed- 
ings. I f  she had been a party the d ~ c r c e  I\-ould indeed have 
included her, as it does those who xere  parties yroprio ~ i g o r e .  
~vithout regard to the i m t h  of the facts stated in the pleadings 
or declared in the clecrce. But i n  this case it is not material 
that Mrs. Ferebee should have been a  part^ to that suit, nor is 
it  necessary to recur to that proceeding eyen to bind Xrs .  TT'i1- 
lianls or Samuel Willianis, or for  all! other purpose in this 
cause. I t  may he dismissed from onr consideration altogether 
and there d l  yet remain enough lo compel the relief to the 
plaintiff. I t  is admitted that the n i d o v  and son received their 
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shares of the proceeds of the sale. They therefor? must be re- 
garded ps concl~rrinq in or c23nfirmirig the sale by ths t  act inde- 
pendent of the decree. Then, as to the share of Xrs .  Ferebre, 
it  is to be repollected that in the viev of this Court that is per- 
~ o n a l t ~ - ,  mid hi- conbequcnce at the dispoqition of the husbmjd. 
The n i f e  covl~l  nmkc no election to the prejudice of t h p  husbnnd. 

On the contrary, the lnlsband, harincr received the pur- 
(148) chase money and paid to other persons such parts as 

they Twre entitled to. kept his n i f e ' ~  &are as a pcrsonal 
l e g a c ~  belonging in Ian7 to himself. as in trnth i t  did. 

Thus the case is that of a sale of land by the c e s t u i  g ~ e  t m s t ,  
v h o  are here looked upon as the owners, and the receipt of the 
purchase money by them, upon the strength of which the pur- 
chaser calls on the trustee for the legal titlc. Of course, nothing 
remains hut for  the trustee to con\-el- as asked. The plaintiff 
is therefore entitled to be restored to the possession, and there 
must he the usual decree for a conwyance, to he approved bv the 
master, and for an account of the rents and profits and of i he 
costs adjudged to the present defendant as lessor of the plaintiff 
i n  the suit a t  law, and the defendan1 must p3-y the costs of this 
suit. 

PER CURIAII. Decree for the plaintiff accordingly. 

Cited:  B e n b o ~ c ?  c. N o o r e ,  114 S. C., 270, 2 7 7 ;  TIolton c. 
Jones,  133 S. C., 401 ; 111rch~u~o1-tlz c. Jordan,  138 S. C., ,327. 

D A X E L  SHAW. Guardian of Penelope Green. a lunatic. r. JAJIES 
R U X i E P ,  JAJIES LAWSOX and TTILIE THOJIPSOS. 

A suit in equity to recorer what 1)elongs to a lul~atic may he I~ronght 
either in the name of the guardian or committee, or in the name 
of the lunatic by his guardian or committee. 

TT71lere d delirered to B, but without endorsinq it, a hond for six hun- 
dred ciollarr upon the contrnct of R to support her dnring her life, 
and educate her WII. and A renlainecl hut three rnouthi in B's 
family, when from diviqreement nith R's rrife. h left the family. 
apparentlv v-ith B's consent, and B nerer aftern-ardr contributed 
to the supp~r t  of d nor to the education of her son. Ilelrl. that 
B could not, in conscience. claim to be a hona fidc purchaser of 
the bond for a r:llnal~le consirleration. and he TYas therefore de- 
creed to uurrencler the bond or ncconnt for its ralup to the gnnr- 
dian of A, who had been subsequently declared a lunatic. 
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Srran / .  Bri t s t r .  
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SIIAW 2.. BURSET. 

S o  counsel for the plaintiff. 
S f m i 7 g e  for the defendants. 

D ~ I E L ,  J. Firqt a motion is made by defendants to diainiss 
the bill, becanre it is brought in the name of "Dauiel Slmn, 
guardian of Penelope Green." etc., when it should h a w  been 
brought i n  :he name of the lunatic, by Sha~v ,  as her colnmittee. 
Actions at larv in hcllalf of lunatics can hc brought in no other 
llanie than theirs; t l ~ c y  l i i ~ s t  not be brought in the name of the 
committee. St9c.k on -1-071 C'o,tzpoc X c , ~ f i s ,  33; C o c l ; ~  I,. Dnrsotz, 
Hob., 215 ; S a y . .  2i : Pop.. 111. A n d  they a2pcar hu q ~ a i d i a n  
or a t torne-  according as they arc TI-ithin age or not. Ibiil. Bur 
in ecpity this incapeit!- to sue or defend is more considerable. 
I n  this Court, after an  i n y h i i i o n  hai  taken l~ lace  and a coiil- 
i l~i t tce has been appointed, the joinder of the name of the lunatic, 
though usual, is merely a formality. Stock, 33: Tpa t t ' s  P r .  
Reg., "2; E i d l e ~  c. Eitllr,~. 1 Eq. ('a. MI., 2 7 9 :  Ortlr>y r .  Il1c.i- 
a(,, e .  7 Job? Ch., 130 ; C R ~ T  ert on P'triiez. 3CR. I n  England 
the przetice i z  i o  briny tllc hill in 111~3 name rbf thc comuiittcc, 
as is clone in the 1)resent ca-c. Eithnr n a y  nil1 be good. The 
motion i3 ~licrcforc OT ernlled. 

Secorldly, az to the merits of the caw, 31rs. Grecn had the 
leg21 title lo the bond. She never e n d o w d  i t ,  and that legal title 
still coniinues in hc1. ns i q  the money due on tlir bond. Thomp- 
son r o ~ ~ t e n d s  that he is the assigner of t l ~ e  bond in  equity. I f  
he had purchased the bond i , o i , ~  f idc  :1nd for a ~ a l u a b l e  con- 
qideration thiq C'ouri \\-ould p r o i c ~ t  his p~~rclinnfi. 2 Tern. ,  595 ; 
1 a .  1 1 .  r .  4 . .  731x1 it sccnl.; ta n h  that it nould he cgninst 
cmscic:lce for liim t~ i u ~ i c t  on retaining 4:; hundred dollarq 
and ili;prest for the t h r w  ~nonths  board of Mrs. Green and her 
sull. H c  sa), That he h:1, nl\\ a!-s Seen reaclv, able and ~ d l i n g  
to cnnlpl7- with his ~ n r t  of tlic agrecln~nt.  From the e1,idcnc.e 

Tilqnilwn could ~ i o t  hare  c o:npletcl~ 2i11d f a i r h f d l , ~  corn- 
(131 ) plied nit11 hi4 l ~ u t  of 111e agrcemelil n ithout niuch do- 

il~cstic nnh~ppineqq. In .\.hat kind of peace or comfort 
r o ~ ~ l d  MI,,. Gret 11 ha\ e l i d  a; hi.3 liouzc? It vems to US from 
the ~ ~ h o l r  c3.e !hat  111:1e n ~ s  a tacit und.r~tanding among thr  
par'tjc5 tlint if Xrs .  Grcen did 11or ~ v i r h  again to return to the 
houcc of Tlloli~lrson that the contract illould bc con,idel.ed as 
rescinded, for Tl lomp~on lx-.  Ilercr si i~ce put him.;clf to ally 
troll1 l r  colirrrl,inq the hoard of Mrs. G r e w  or the education of 
hcr ion. TTllen ill? s e ~ ~ t  fnr the hond he did not v t  up any title 
to it.  h t  sccmcd reluctaxt to w ~ d  it. V e  think that Thompson 
canrlot in good conscientc ask this Court to declare that  he is a 

11s 
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boi~cr f ide p u r c h a ~ t r  of the bond for a \:aluablr coliridcr:~tion. 
* I s  Thornp~on hni not establiqhed a t i ~ l c  as eqnitabli~ n4griee 
of the bond Lnncon. of course, lms no claim in lax- or  equity. 
Burlley admits that hc g a ~  i' the bond and that he ]ins  mid but 
a r e r -  slliall portion of it. K e  are of the opinion that after a 
just allon-ance &all I i a ~ e  been made for thc hoard of 111.1. Grew 
and her son v l ~ i l i t  they renlaincd ~vit l i  'l'holnpson the plainriff 
is cntitled to n decree for the residue of the pr iwipal  and  irrterc-t 
due 011 tlic boitd. and it mu-t be referred to the ma5trr to iiiquire 
as to R p r q w  allo~r n i l r ( ,  : :1nd al.;o, a f ~ c r  cleducting the ~ 1 1 1  Illat 
111:ly bc alloved. to state tlw halmlce dne for the money mtn- 
tioned ill thc wid  bond. 

PER CIWIII. Decree accordingly. 
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in lwr hill that in 181 1 a boy slnve was born, the property 
of tllc said Kil l inm, to ~vhich  n as given the name of Weslev, 
and thi, hor n a i ,  by tlie said Tl'illiam and under a parol gift, 
put into the 1)oiwsion of t h ,  plaintiff, the daugl~ter  of the 
said TTTilliani :~nd  1 1 1 ~ ~  the n ife of Yillianl Griffin; that in 
1817 her hushand r c i ~ l o ~ e t l  n i rh  Iiii i'a:iiilv from the county of 
Casnell to tlie c o u n ~ y  of Itoclii~lgliani. parrying n i t h  him the 
wid  negro b o ~  ; that it I)eing feared that the wid  boy might be 
seized for her hn~bnnd's  de t i \  llc ivaq, b r  thc zipreenlent of the 
plaintiff and her brother John,  one of the defendantq, carried 
back to her father's. in Casnell C o u n ~ ~ ,  znrl that soon thereafter 
her father executed and d e l i ~ c r ~ d  to lLcr said brother Jolin a 
deed of gift or bill of wle of the wid  b o ~ .  or other suficient 
instruiiient to pass title, the preci-e nnturn nliereof she knows 
not, rhereby the wid  hoj- nas  convexd.  cirhcr directlr to her 
or to the said Jolin, as a trustee for her sole and qepnrate use; 

that her sister Dollv, one of the defendant., \\as a su5- 
(1.32) scribing ~ i i t nes s  to t h ~  s ~ i d  imtrument, and that the said 

instrument r a ~  deposited by tlie said John  after it3 de- 
livery in  his chest nt his fatlicr's houer. ~vhere he and al! the 
other defendants TI-110 were then unmarried resided. The bill 
further sets forth that the plaintiff's husband afternards died. 
and that  subsequentlv, in 1536, her said father died, haring 
pre\iously niade a last nil1 and te~tarnent ~vhich,  since his death. 
was duly adniitted to probate; and the executor therein named 
being dead, administration x ~ i t h  the will annexed n a s  granted 
to her brother, the defendant James. The  plaintiff further 
charges that on 20 September, 1836. since the death of thc tes- 
tator, the defendant John  executed unto licr a deed vherein he 
recites that a deed had been made by his father transferring to 
him the said s l aw in truqt for the plaintiff, and \\hereby the 
said John  conreys unto her the said d a r e  and all his ( the said 
John's) interest therein. The plaintiff then romplains that  
subsequently to his conre-ance, and nhile she \ \as i n  the quiet 
p o ~ ~ e s s i o n  of T e d e y ,  the defendants James and T i l l i a m  tor- 
tiouqly took him from her under pretense that SIIF had no t i ~ l e ,  
and s h o m  that thereupon <he iiistituted her action of repleain 
acainst them in the Superior Court of law of Cawe l l  County 
1117 a n r i t  ret l~rnable to the last terln of said court; that the said 
Janleq and Til l in 111, upon the said n-rit being esecutcd. delivered 
to the slieriff tllcir bond v i t h  q u r e t ~ ,  p a ~ a b l e  to the plaintiff, 
conditioned a< the law directs for the performance of the f ind  
judgnlent in the v i d  action; and thereupon were permitted to 
retain and !-et do retain the said slare. The plaintiff chl',rreq 
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scribing n itncqccs, n 11.1 t e i t i f r  tha t  tl ier n ere 171 r w i t  n hcn t l ~ l  
plainiiff askcc! thc. dr.f(-lti?a~~t J o h ~ l  to  111abe Iiel. a rig411 f . 7 ~  t l i ~  
n rgro  m a n  T c i l e v ,  nhicl l  her  fa ther  h a d  conrc>Td t c >  11i1:l f1.1, 
he r  benefit ; ilint Ile nnsnel.erl tha t  if he h:~d k n o n n  i!lr,i ,he 

tion xihich lie 11:ls n i t c ~ l ~ p t c t l  :o gixc of t h e  l a n p , l g c ~  of thi-: in- 
s t rument  esccedinglv lame. Jt n lnr  indeed he that  1 1 ~  did not 
carefullv exanline nor  ful ly  uvcl(mtand al l  the  e?il)re.;-ions i n  
the  i n ~ t r w n e n t  : hut he  cannot 171-ctend tha t  r l m e  s i r e  n char- 

shon t h a t  lie has  nnv con1711o1l in tc rwf  u i t h  ~ ~ I P I I ) .  It docs not 
statc ~ l i a t  tcit:la1ent:1v7~ (lispoqition of this  11cq1'o T T ~ .  nlade hu 

his par t i a l  intestacv. 
,I nitncss  f o ~  the 1,l'liutiff. .Tolll! Xilcq. tc:tiKp7 that  cince 

fhis su i t  v u s  1~11vdiu1-/  11c 11~nr.d the defcndni~t  Johii .av that  T,uc?- 
had  h 3 r l  the  negro i n  poscc4on .  and  tlLnt if ille did not reeor (~r  
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plaiiltiff set up title to the s law he vias soliciion~ to know under 
nha l  insirurnent such title uTas set up, and in order to find 
out. if he could, jocosely proposed to Xar tha  Griffin, tlie plain- 
tiff's daughter. not to gire her $500 if she l ~ o u l d  delirer the bill 
of >ale to I h ,  but to get it from her mother. and they would 
go h a l ~ e s  in the negro. ITc adds that i t  is absurd to suppose 
that he could in carnest h a ~ e  lnade '11c11 a proposition as that  
stated in the hill, as he ib personzlly interested in only the one- 
e l v  enth undivided part of w id  slaw. 

,111 flip defendants c c ~  ernllv sxwar that  the77 do not knox ~ r h n t  
IW:II I~P of the initrulnent, nhatercr  it ini,rrht bc vhich v a s  e x -  
cutcd unto .John P leasmt :  say that thcy cuppose it must hare  
been Ioac si l~ce lost. as nor !)(Gig deemed of 1 alutx ; denr  that any 
of t l i ~ n ~  E I ~ L T T  it or  ha^-c intcntiolidly dcqroyed it ; state that  
thcir fnthcr lircd in-ent? Tear3 after it3 cpcc.nt ion ; that  during 
all that tir~ie the plailitiff n c ~ c r  set 111) 31~7-  title to the n ~ q r o ,  
nor a q k ~ l  for nnv conremnce of the title from thrir  fa ther ;  
that h c  during all that tiivc clain~ed. hcld and posiessed the 
n e ~ r o  as hi- o n n ;  that he occtsinnallv lci,t tlic usc of the negro 
to hi5 otlicr children 7.; thcy ncccled i t ,  and that the nepro Tras 
in hiq 1~osscs~ion up to tho da7- of hi. death. Then den!- nny 
qifi or conwi-ance from thcir father to the plaintiff bv parol 
or  other^^ is?. 

To these a m c r s  a penernl replicatioil n a s  entered. and the 
pal.ties, haring completed their proofs. remored the cause by 
consent to this C'ourt for a hearinq. where it has been heard ac- 
cordinely. 

The caw nladc TI-(- the bill i3 not a plain case for rr l irf .  The 
p a \  ~ ~ n i e n  of it is th:1+ the cl~fendnnts h a ~ e  niihholden or de- 
s t r o ~ c d  a dced nhc reb -  the negro TTeslev Tras co~ i rpwd  either 
directlv to the phintiff ,  then the ~v i f e  of Tl'illiam Griffin, or to 
the ckfcndant John,  in tr11.t f m  her sole and ieparate 11-c. I f  
a deed of i h c  former character n-ere m ~ d e  then the entire l w a l  
interest p:~wYl tlm'el)>- to the plaintiff's husband, and she has 
no richt to r c r p i l ~  the ~urrcnclcr of the deed, or if  it  he dc- 
s t r o ~ r d ,  n courerance of tlie title to her. But if ~ v e  are to wider- 
stand the bill as charginq that a conx eyance of the negro 
wab made to the drfendant John.  in truqt for  fhc plaintiff (1.57) 
as thoi~ph she n-ere a S ~ I ~ I P  s o l c ,  it is to be sem v~hether 
tliis c.harge is established b r  proofs. TS'cre the control ersv solely 
I~vtn ccn thc plaintiff and the defendant John  perhaps TIT should 
find Ic-s difficultv ill conline to a conclusion. Hiq deed of 20 
Septcnlher, 1856, has been exhibited. Tt recites that in the life- 
tinic of his father, TTilliam Pleasant, Sr., the said TT'illiam ese- 
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possession of the boy and  br ing  him back to the defelidant', 
f a t h e r ;  a n d  tha t  i n  purqiiance of this nutllority h t  v e n t  to Rock- 
ingharri. found  the  boy T e + v  i n  the poisesqion uf  a n  oficcl., 
and  producing his  an thor i tv  rlcmnndcd the  hov, hut the  officer 

refustd to  surrender  h i m  unt i l  the e w c ~ i t i o n  1 1 ~ s  -:,ti;- 
11.5.5) ficd; tha t  th i s  Iraq donc and  the  brought hclck to  

C a w e l l  :md dclircred to  hi- farher ,  ul lo  repaid hi111 thc 
nioner  so a d r a n i d ,  a n d  continued i n  thi. poqsewion of the boy 
ever af  l e r m r d ;  i u ~ r i l  hi. i1cn:h. n o t o ~ ~ i o i ~ i l v  i~lniminc and  h o l d i l i ~  
the boy as  h i \  a l~solute  1)ro]~c3rtr.  H c  9;ales that  the initrunient 
v hich he  cai<ri id  to  R o c k i i ~ c l l : ~ ~ ~ ~  n as the on l r  one e r e r  caccutetl 
to hiill bv  hi?  fa ther  i n  rc1:rtion to ihc  inid iiegro: that  lo  llic 
best of hiq recollection m ~ d  hclicf the name of hiq sister. t h ~  
plaintiff.  n:ls not rhcrcin mcmtioned: that  the w i d  instnlnicnt 
a f te r  his re tu rn  n:rs probalJv, a. he siippo'w. deposited i n  h i<  
chest, hut tha t  u ha t  hils hcci,iiic of ir or n-bcre it  is he is n t t i l l ~  
ignorant ,  f o r  tha t  he. p:,id no :~t tent ion io the p i 3 c ~ e r ~  ntion or  
~ u ~ t o d y  of it  qincc his rc t l i l~ i .  not dcciiiing it  a I riper ot :ni~v 
value. 

T h i s  defendi~nt  a t l m ~ i  s I l n t  1,e (lid. a t  1 he  i w p ~ t  of tliv 
plaintiff, t w P n t e  a n  i n ~ t r n m m i t  n ilic.11 -11~ brouallt to hilil and 
v h i c h  she represented h a d  brcn n rii teii ' ( to s tand ag:~ili<t ir hill 
of S : ~ C  u i d  to Iw loqt": that  1 1 ~  naq  told t h ~ t  hi- a t t n c h i ~ ~ g  hi-. 
s ignature thereto could ilot .nl)ject hiiii to  3 1 1 ~ -  co-r or troli1)lc; 
tha t  he  11 as unable to  111:llic 0111 diqtinctlv. hi4lie a I c rv  iiidiYi,l.- 
ent qcholnr. tlw contentq of the  paper :  that  it n a +  J I O ~  i m d  oi el. 
by  a n y  person preqent. m i l  that  if this  i u ~ t n u i i c ~ n t  spilak.; of 
a n y  paper  csccnted to liim In his  f:ltl!er d i f f ~ r w +  froin that  set 
fo r th  i n  his a n s n c r  i t  clocq not y>eak thc t ru th ,  and his cigna- 
tn rc  thcreto has heen obtained b r  iinpositioii. 

T h e  defenclnnt Dollv P l c a ~ a n t  itatcq i n  licr ail-ner tha t  she 
nere r  x-itnc.sed but onr  inqtrnnlciit of \\ ritillp cxecntrd 1n- her  
f a t h e r :  that  this n a s  donc n h c n  her 1)rotlicr .Tolin u . a i  nlimt 
going to Rockingham to rcc.l:lini the 1 ) ~  TVc.-lc,r; that ,lie doc - 
not lrnow 11or e l c r  did knon the i .on~ol~i .  of it .  l)ut tli:lt :rllru 
she attested it  she  as told b r  tlic 1)nrtie- tliat i t  was : I ~ I  itl+tru- 
ment to  authorize Jol in to hrinq 11oin~ 1 1 1 ~  b o ~ -  : m ~ d  t11:tt 
 ha^ n o  reason to belie] c 1107. d ~ . :  chn l)(lli(wl '-list hc.7. si?tc'r'c 
nnmc was mentioned iii the i~ i~+ru l i i e i i r .  

T h e  defel ldal i t~ Jnl~lc.;  arid ITilliani >,ITT that  af ter  the  d ~ n t l l  
of their  fa ther  the box- TVeslcv rail nv a v ;  tha t  the\- f o ~ i ~ i d  h im 
in the  ei11~)loymcnt of ;)lie T i l l i n t n  T a r r e n  : took him h o i i ~ c  aud  

n o v  claim h im a$ par t  of their  father'. estate. T h e  d ~ -  
(156)  fendant  T i l l i a n l  adniit- that  af ter  he heard tha t  the  
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that  he  ha^ applied to the said tTol~n and to the other dcfcncl- 
ants. ~ h o  resided v i rh  her father at his death. for the deed so 
executed by her fwther to the said John,  to deliver the qame to 
her in order that it might be perferted by registratioll, but that 
on rnriou, prmenses thcv hare  refused and declined to c~xnply 
~ i i t h  this application: t h ~ t  the said John,  admitting that the 
deed n a i  so delivered to and deposited b , ~  him, declared that it 
has bcen lost or taken from his chest nrithout his Itnowledge, and 
that he knons not where it i s ;  that the said Dollv ndmiis that 
it n-as delirered to the cnid .Jolni and attested by her as a 
11-iiness ; that the defendant Ti l l ianl  hay offered $300 (1 34) 
to her daughter, Xar tha  Griffin, to get the said deed and 
delirer it to liim; and she fur thr r  charges thst  some of the said 
defendants, all of n-hom arc intereoted in d e p r i ~ i n g  her of this 
muniment of her title. either n o x ~  hare  the deed a i d  fraudulently 
wit1i:lold it from her, or  have voluntarily destroved it to preaent 
its regictration, and therebv destroy her title. The prayer of 
the biI1 is that  all the defendonts <hall ansver to the matter. 
charged; rhai they may br comlwlled to produce before the 
Court and delirer to the plaintiff the said deed, if yet in ex- 
istence, or if the same has been destroyed, that  the defendant 
James, the administrator as aforesaid, may be dccrecd to cxe- 
cnte a conreyance of the title to her, and for such other relief 
as the nature of her case requires. 

All the defendants, escept John  Rascoe and his r i f e  Martha 
and Xar tha  T'aughn, ~ h o  residc. beyond the limits of the State, 
hare  anmered the bill. 3 s  to these nonresident defendants the 
bill has been taken pro confpsso. 

The defendant John declares in  his ansTTer that  no deed or 
bill of sale or other instrument for the conveyance of title to 
him or to the plaintiff of the hor  Wesley was ever executed by 
the deceased to his knowledge or belief. nor does he know or 
beliere that a parol gift li7as made to the plaintiff as bu her 
charged. H e  states that  the boy mas permitted by his father 
to stay n i t h  T i l l i a m  Griffin and his wife, and v7cnt with them 
~vhen they remox-ed to Rockingham; that after this removal this 
defendant's father understood that the boy  as h i e d  upon 
under esecution for Griffin's debts, and procured the said John  
to go to Rockingham in order to release the b o ~  from this levy 
and bring him back to him, this defendant's fa ther ;  that on 
that occasion his said father executed an  instrument to the said 
John,  the precise purport of which he' cannot recollect, but 
~vhich  he knows nTar intended to be a mere ~va r ran t  or authority 
to the said John,  i n  behalf of his father, to claim and take 
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he could, a n d  she should h a w  h i in ;  alld a f ic rnards  l l ra ld hi111 
say t h t  '(lie h a d  a bill of o r  holllc u r i t i n <  conr-ex-il~q 1 1 1 ~  

title o r  lo  go (i,i'tc?- l c o i i .  Soth i i lg  can i:i(,:v nlorc, vlc:rrl\ the 
dznger of re11 iilg t co c.oi~fidclitl\ oil tllc accur:lcv n it11 r liieii 
\i itl1essc.s give llie t m o r  of ~':i\u:ll C O I I T  ~ r q a i i o n l  than  the depo- 
i o of 1 t .  Ev(n t11 inq  be(ws to iuhitantintc, the  
::llcsarioll of a u r i r ing  ccolircying the title of tlw negro to J o h n  
except the  fen  last v o r d i .  01. " t o  go crftcr lum. ' If Jol in .:lid 
this i t  x7a< coilsistent wit11 n l i ~ t  he ha, m70rn. 

George Sni i th  is i l ~ t r o d n c t d  11~ the p la i l~ i i f i  to twtif?  to :I voii- 
I c ~ s a t i c n  n hich hc hail n i t h  t l ~ c  tic~f(~11clnlit Ti\7illinnl n hen rc,rurn- 
ing  n i t h  llim f r o m  t l i ~  -\j)ril T(w11. I\:37. of Casn ell Q'ounf g 
Court.  111 conscqucncc of thc. ai.cidciltal oiili iGm of sol i~c \ c r y  
mater ial  n o r d s  i n  the  d e l m i t i o ~ i ,  n e  c::nliot be certain t l ~ t  n e  
hal-e collected t h e  m e ~ n i n g  of t h i ~  v i ~ i i c ~ s .  T e  u11dcrsr:iiitl 11im 
to sa! that  i n  ti!;.; conr ersation Ti l l imi l  ,tltccl as a fact 1 1 l r t  his 
father ,  :iftrr t T o h ~ l ' ~  rc t~ l r l i  nit11 ~ l l e  i l r J ? m  frolil Rocliiilgli:~i~, 
co l~r  eyed the  r i ch t  of ncgro to J o l m  ill t ru>t  for  the plai l~i l f f .  
hnt tlic d q m i t i o n  d l  al-o aditlit of' thi. . env  that  11~1 <t:lted tha t  
i t  x-a\ alleccd tll:~ t lliq fa1 1 i ~ r  ( ' o~ IT~P!  ed the n ~ ~ r o .  But n c 
place im reliance on thi, tcstinloiiv. l ~ ~ d c ~ ~ c ~ i d c i l t l r  of tlw am- 
higvity of thc depo\ition, the  niflic-. is slionli to  he minort l iy  
of credit, and  i t  can  scarcely be decmed p o k b l c  tha t ,  
a f te r  the  defendant TVillianl had  taken the  negro f r o m  (159) 
the plaintiff as  p a r t  of his  father 's estate, af ter  lie had  
beer1 surd for  the acnt. h a d  ~mdcrral icn t o  juctifv i t  b- a w r r i n g  
that  the ilcgro mas par t  of hi5 estate, a n d  but :I fcn  d a J s  hcfore 
lie put  i n  the p r c w l t  a n w w  on oath. llr ~houlcl  h a w  derlared 
tliat i t  n a s  not a par t  of tliat estate, but bclonecd to t l l ~  plaintiff. 
W e  ei ther  m i % ~ r l d t r s t a n d  t l i ~  \ \ i t ~ ~ e ~  or 11c m l ~ l l ~ ~ d c r s t o o d  or  n ~ i s -  
rep-weii t rd the dcfcndant. 

Tlie niaiii rc l iu~lcc of the plaintiff f o r  the 211pl)ort of lier case 
i s  on tlw t c + t i l n o l ~ ~  of 3 f : l r ~ a r c t  TT'arrrir :riicl X i r t  lia Griffin. 
'rbc former,  n i t h o u t  an\- caplanatioil of the  circim~:t:rnccs lend- 
in$ T O  t l i ~  c~111-cr~ntio11, ~:'atlv alld loillidly <t:ltcss thnt ,  :il~ont a 
r r x r  hrl'olc old l r r .  Plenvnii died ?lie hca ld  11i11i inv (110 other 
l w r ~ o n  hi l l :  ~ ) ~ e s e ~ i t )  thz; hc h?tl c i r c l ~  Jo1111 :I hill of of 
Teslc\-  f o r  I , u c ~ .  but n-li:~t h:rtl h e n  d o ~ i c  \lit11 it  Iic did 11ot 
I.riion. l l a r t l i a  Ci.iffii1. n 110 is t 1 1 ~  plaintiff'? d : ~ ~ g l i i c r ,  depc~ws 
tliat. in  J u l v ,  1926.  v c r r  * l lo r~ lv  hcforc her e r :~n t l f :~ t l iv '<  death. 
she 11c~rr.d lii i~i qav t l i a ~  IF i n t m t l d  WIII to  iiinkc hi< ni l l .  aiid 
tllcn Ili. .nv., \:it11 n h o v  m:m,~gcnicn: llc -cwicd di;mti\fird. 
ihonld scc llor Ilc n ould t l i ~ l m v  of hi. p ro lwr iv  renlarkillc that  
T d e 9  beli)11g~d to licr 1110111~1.. fo r  11c had  -e\-era1 years before 
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gir ?i1 John a bill of sale of him in trust for  her mother'q benefit, 
conditioned to make her n good title afler his death;  thnt she 
had frcquentlv heard lier wandfather snF- that XTeslev belonged 
to her moiher ofter h i s  d u r f h ,  and has f ~ ~ c ~ n c n t l a  heard her uncle 
John iay  that he had a bill of -ale of \JTciler for her mother's 
benefit ; that the hill of sale n ns ill Iliq ch--1 : I! nt the lock of his 
chest n a s  injured;  that  he did not knon- nhether the bill of sale 
m s  there, hut that he ~ o o l d  lnakc ~carcl-1 for it ; that her uncle. 
'ITilliam, siucc hcr grandfaflirr's drath, a&ed her n~lwther her 
mother had found it,  and stated that  he would gire her %T,OO, 
\~ l i i ch  n a ?  niore than shc could grt  from her grar~dfathcr ' i  
eatate: that she ha- heard her aunt Dolly kav lliat thele n.as a 
hill of qalr, to ~ r l l i e l ~  shc lira< 0111~ of the suhscribinc r~itnes+\,  
and Brim C o l l i ~ ~ s  the o{lrrr. and thnt if tliev should take her to 
the courthouse <he u o d d  bri-ear it waq cham n70rk: and, further, 

 hat she v a s  at her grandfather's. in 1q29.  ..\hen her uncle 
1160) James r r t ~ l r n r d  from the TTTest. and n a i  looking o w r  

John's paperq, and he said, L b T h r w  is a hill of sale for 
M75-(+J-." 

Son-,  11l1m"his tebtinlon~-, if it ryere unimpeac.hablc and un- 
col~tradictcd and nnesplninrd, it ~ ~ o u l d  bc (lifficult for  the plain- 
tiff to get a decree. The  bill, in the p i n t  of rimy mlierein we 
arc  non- regarding i t ,  cl~arges a conr-eyance o f  t h r  d n r e  to hare 
1 ~ e n  made to John  for the .ole and q a r a t e  use of the plaintiff, 
thcn the l ~ i f e  of T i l l imn  Griffi11--ueh a conr-e> allce as passed 
the entire lcgal intereqt to him and sccul-ed t l ~ c  niiolc beneficial 
interezt to her a< though shr x w e  a frme sole-and alleqes this 
to 21:1~e hcen done b ~ -  naJ- of co~lrn~ii inating or perfecting an  
inlal id gift to her by p r o 1  theretofore mndc. Does th i s  testi- 
mony ~11cw such n gift ? ,Inn TYarrc~l's statement is of a con- 
7 (.?-ancc to .Jolln ~ i n i p l r  i n  tru.;t for the 1)laintiff. Ewiz the 
rcciral in John's deed lo her is of such a come-ance. Now. if 
this ryere the purport of the deed, its operatior ri~ould be to rest 
the XI-hole beneficial interest i n  the late TTilliani Grifin. To 
prerent his taking, there must hare  been t e r n ~ s  in  the instrunlent 
to c ~ c l l c c i e  him. But the re.iduc of thiq testimonr- shons, or  
tcnds to shon-, a conr-eyance, not imiilrdiately in trust for  the 
pl;riritiff, nlietlier esch~sir  e of llcr husband or not, but npon a 
trust for her ( r f t p r  her f a t h t r ' s  d e a t h .  Such certainlv vems lo 
be the result of l l a r t h a  Grifin's reprcwltat ion on the subject. 
This would be a trust rariwnt from that  stated in the bill. 

But this testimony is neither un~nzpeachcd nor uncontradicted. 
'The nitnesses, Ann TJ7nrren and J Iar tha  Griffin, we are obliged 
to say, are <holm to be persons of such tainted character t h a ~  if 
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tha t  Vl'cslcr -2,- promiied to  her ,  a n d  regarded h im a ?  intended 
f o r  her  : t ~ d  to he her$ a t  their  father 's dratll. S o t  long 

1162) b d o w  the old man's death,  i t  is  i n  proof h- 'Il'illiam 
31ileq. a n i t n e s i  fo r  the l h i n t i f f ,  t h a t  he spoke of get t ing 

111.. A h d ( v c ~ n  to Tirite his njll. alrd professed a deternliriation 
thcrcby to l~cqucatli  T T ' ~ ~ - T -  to  J o h n  arid the  plaintiff. The 
noiion that  ~ h r  neero 1i:l.i to he Lucv's, h a r i n g  becoine connrcted 
n it11 tile nci of the  i u i t r u ~ u c n t  esecnted to J o h n .  and  the  old ?nan  
h a x  ing  d i d  ~ r i t h o u t  hequea'hinc ~ h r  negro. a s  1)-as e x p e c t d .  a n  
cffort n a, tlicn ~ i m d e ,  i n  c n p p r t  of th i s  x agne claim of the 1)lnin- 
tiff', to girc' i t  a stronger cliaracter by c o n r e r t i n ~  the  instrument  
into a c m r c y i r i ~ c i  i n  t ru i i  f o r  the  plaintiff. -1 l i t t le too nmch 
zeal i n  sollie of tlie w i t n w e q .  qomr inaccuracv of recollection i n  
o t l i ~ r q ,  i i l~d ~~e i . l i aps  a n-illful diqtor:ioa of fhe facts  i n  one or  
Innre of them. I i a ~  e inilm: tcd to the  effort the  plausibility i t  
TT ears ; and  c w n  tha t  ha. dcr ired s r r ~ n g t l l  f r o m  the  TI an t  of can- 
dor  i n  the  defcnc lo~i t~ .  T T ~ J ,  i t  appears   cry lda in  to  ul, haye 
k e l ~ t  back all that tlwy feared m i ~ l i t  o p ~ m t e  i n  the pl;lintifi's 
fa1 or ,  n liicll tliev helie\ etl could h~ w p p r e s d  without comni t -  
t ing  perjury.  

But ,  nhet l ier  this  liexi- bc correct 01- not. n e  do not find our- 
qclrrs justified iLl declaring tliat tlie plaintiff has  established her  
ran-c. and ther<>fore r e  ililect t h r  h ~ l l  to  he dismissed, but we do 
]lot g i \ e  lhe  tlcf'c~ldallts. or a n y  of tliem, a decree f o r  costs. 

PER CTRIAAI. Decree that  file hill be dismissed, but n i thout  
costs to a n y  party. 

(163) 
3 0 H S  B. LOT-E \-. SALLY RELIC et al. 

A sold B (of   li lion^ the defendants are  heirs) a tract of land for a 
certain t~msidera t io~~.  receireil the consideration and signed, 
sealed ant1 delive~wl a deed for the land to R in fee simple. Be- 
fore the deed was regist~rerl or prox-rd. A and B rescinded their 
t a ~ t r a c t .  .i returned to E the consideration he had received. and 
B promisctl to redelire? the deed to him, hnt did not do so. d 
then aolcl the l m ~ d  to C / the 11resei1t l~laintiff) and made him a 
I'roper conrcynl1c.i. for it. R dgiug soon after, his heirs caused 
the dcetl to hi111 to he prored awl registered, brought a suit, and 
ejected C out of his possession. 

I f d d  t11c' m ~ c r t ,  that .\ ant1 B. Iwfort) the deed was perfected by 
probate and rcgisti~ation. hri(1 a right to r ~ s c i n d  their contract; 
;mil that i f .  :rfter this was done. R o r  his heirs caused the tleed 
to be prorccl ant1 registered, it was a fraud upon A or his suhse- 
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l l f ' l i 7 .  u l ~ s o .  tll~lt 1111 1:roof of  f i ~ ~ ~ i d  111. i ~ ~ ~ l ~ o s i l i o ~ !  1111 t h e  part of ( ' .  111e 
:issigi~w. i11 i i ~ ( l n ( . i ~ ~ c  -1. t 1 1 ~  ~ I \ \ - I I ~ ~ Y  01' ( h e  1x1~17. to 111aI;e t l ~ e  
t ~ s s i i . i ~ i ~ ~ r ~ i t  1.011ltl 11r ar-:~il:rl~lr to t l ~ ?  c',cfri~tl:~~its. tile lleirs of I!. 
!)nt that s1i(.11 I I I ' O O ~  c ~ ~ n l t l  v i ~ ! j -  11r 11~1t~\- :11rt  I I I  a $nit Ilrln.e,l~~ C'. 
the :I<*~ZII'(J. : I I I I ~  -1. the :~ssig!oi., 01, h i<  !leirs. 

Trm n-:LS :L bill f i l d  ill X.\c,os Co11rt of Equity hq rlic pl~ii11- 
tifl  :ipainst tlic> dcl'c.~ld:~!its, tliv n.idca- :1:!(1 llt,i~..- a t  l:in of D a r -  
l ing  Belk, dcwxied. Ahisn-ci,; n - ( ~  filed. rc l~l icsnt io~~ (at( ' rcd.  ant1 
the de l~os i t iom t2ke11, X - ~ P I I ,  f i t  F:111 'r(>r111, lS4.0. of t l i ~  s:~id 
court,  111(1 cause TT.:!S set 1'01. l ~ c a r i ~ i p  :ilitl t ~ a ~ r ? i ~ l i t i c d  io thtx 
S u l w < u e  C'onrt . 

GA~TOS,  .J. .In :ictioll of ~ j c e t ~ i l ( ~ n t  KCIS l i e r e ~ o f o r ~  in-iitl i t td 
bv the c l e f e ~ ~ d n ~ i t i ,  the Iielrh of' Ilarli~re, Rrlk,  d c c c a i d ,  to rrcol cr 
fro111 the plaintiff' a tract of lanid n liicli had  been rescmed 1111to 
the  I n d i a n  cliief. Tonal l ,  o r  tlic Great  Rear ,  i n  the treat? 
~ i t h  the Clierokces of 29 February, 1819. :md n h i c h  Tras (161)  
alleged to h a r e  been conrrvcd by the  said T o n a h ,  first, to 
the  said Belk, am1 : i f t e r n n ~ d s  to tlic 1)laintiff. 111 this aciioll 
there T i m  a juclglne~~ t re i~dcred  ill the Sulwrior C'ourt a p a i i ~ i t  
L o ~ e  ( t h e  plairiiiff in th i s  hill).  ~ x - i ~ o  apl~c::lcd t l~crefroin to this  
C'ourt, a n d  here, at December T ( ~ l m ,  1634. ~ 1 1 ~  j u d u i ~ e ~ i t  of the 
Superior  Court \ \ as  afirlliecl. Tllc p o i s 4 o i l  l i a ~  iug  h e m  sur- 
r e ~ l d t r ~ t l  ill I)nr-nnilcr of tlii.; jadglncwt. aud ail ac t io i~  of trc.3- 
 ASS f o r  t l l ~  ~ I ! Q S I Z ( ~  l~ iof i t s  lin\ i ~ l g  hcc~~i  bronclit, L o w ,  on IS Octo- 
ber, I>::;. filctl t h i i  bill :~~ .n in ; t  tllc heirs niid : i g < ~ i ~ ~ , t  Sallv Bnlk, 
the  n idon-  of tllcl .aid 1 )a r l ing  Bclk. ill nliic.11 hc, l ,rn\.  tllat the 
plairltifT+ in i l ~ e  haid atti011 f o r  111c t ~ ! t ~ \ i i i   lofi fits lllny be per- 
I ~ t u : ~ l l x -  enjoined f m i n  thc  11ivcw1tio1l tl~c.i.c,o+': tliai tli(, colirc>- 
allcp froill y o ~ ~ : ~ l i .  niid(>r nliic.11 thc licil-. of T h r l i i y  Bclli w t  11p 
title to thc  h i i d  Illar he (.:111('(~11(tl :111d a~rl l l l l l td;  illat ~ h c  d!,fi.l~d- 
an t s  Ills! 1 ~ 3  d~!:lr ?il t: ~ l y t c ~ o *  ill regard to [lit, \a id  1;rnd for  the 
pl:~illtiff. nrtd niay be decwc.d to ~ ~ I I T  (17 to him a11 t l i ~  riqlit :and 
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+itl,. ~ ~ h i c h  they claim or can claim under the said conre-ance 
of Ponah.  and that they be decreed to refund to the plaintiff the 
coqts incnrrcd bg hirn in ;be prowrn+ion of the suit nt lnw. 7'11~ 
hill charges 111e lilainiifi p u r c h a d  of the ,aid T'onah p a q  
of snid tract, on o r  about -33 S31~111her. 1\22. and the residue 
thereof on or about 8 Septemh~r .  ls-34, a; ~ d l i c h  rimes. respec- 
tively. the said Yol~:,l? dulj- escvntcd con\ eyances therefor, which 
hare  hctn  pro^ 4 and reqiqterrd according to lax-. The plaintiff 
admits that, zntecedently to tithe:. of his purchase.. 2nd. a< he 
belirres, on or about 1 S o i  C:II~JC,I., 1 Q19. t l ~ c  w i d  yonah sold to 
Darling Selk the F h 0 k  of hi, roserraiion and exec~~ ted  a con- 
~c.\-ance thcrefor; im thr  1)laintifl cliarqrs thzt afternards i t  
n a q  f u l l  a p v d  I~(~'nec11 ;he  said Bclk am1 yonah that thr  sale 
aforesaid should be ~wz inded  and thc psrties rectored to their 
respective right, ; :11n i Tonnh qhould refund u h q t e ~  er had heell 
receirrtl on accolni nf thc xiid Rclk'q 1n~:  c l~aw,  and that B ~ l k  
~11o11!d iuiwwder -0 Y m a h  the ( l e d  so hv hi111 ewcuted and 

~11iic.h had not been rrqi.; cred nor prored for re,' ~ ~ s t r a -  
(163) l ion;  and arers :lint, in pursuanc7c of said agreenlent, 

1-o11:111 did refund all of the l~urcheiir n:one-, but Bclk 
fi~audulentlv impost4 upon Ton:l l~ b r  dc,li~erilir to  Tonah ail- 
otlli~,. p p c r  a$ avcl for t h ~  (Ired n-llicli 1 1 ~  had engaged to s u ~ -  
~ c l d e r ,  2nd t h a ~  thn wid  I3~lk  died in SOT m i h ~ r ,  ! q20. ~ ~ i t h n i l t  
11.3: ing s111.iwlclered :he drecl. 

Tlx plaintiff c h ~ r g c s  that ,  after the draill of Darling Belk, +he  
dccd aforewid ~ , : > q ,  in  the presence of X f r c d  Grown, the admin- 
isiixtor of said Relk, :md n l ~ o v  name nay subscribed aq the 
a~tes t ing  nitaess to 111~ cxeention of said d e d  brot~ght h?- Sallp 
Wlk .  he widon. of the wid  Darling, and 1)s hr r  exhibited to 
i?oberi LOT e, the clerk of the C o i m t ~  Court, and that qhe then 
st atcci the:: ihc con;r:icst of wle  bc1v e m  11~1 hnqband and tEir Big 
Rcar had becn rcscindrd. but t l ~ t  her husband. nitlloiit thr Big 
Bear's knonlcdge. had lielit the cl~ccl :lild sllc then 1p1.01)ovd to 
tllr said Robert to c i ~  c 1ri1n o11e-llalf cf thct 11nd if he ~ r o u l d  
ab5izt her in getting it u:~dar :lip ilcccl. T ! I ~  plri13'iff 21.9 charge.. 
that the said Sal l r  nlacle Girlilar c t a t e i n r ~ ~ t i  : r ~ d  p r o p o d s  to 
other persons; and aftcrn-.-rrds, ~ r i t h  a full knon lwlc~  that the 
contract of <ale bttneen Tionnh and  hi^ iii~ibnnd hod h e n  re- 
scinded and 1ha1 tlic ;aid deed onr.ht to halt- !)wn wrreiidwed, 
and that hey ;rid huqbanrl had chcatxl Tonall bv a p~*einndcd 
qu~.render of it,  c:rnied the said deed to IF prored and regisiered 
as a rnlid and .uhsi.ting clced. The plaintiff all~,rres po+itiTelv 
tilat Darling Bplk. 2 5  ln+e as Soreinbrr .  1920, nhicli n7as hut a 
T-ery f e v  days bcfo1.e his death. declared to h i m  and acknowl- 
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tldped to others that ille sale to the said Eelk had been rescilitlcd; 
and charges that, i n  consequence of the knowledge thus commu- 
nicated, as ~ w l l  as otllcr~visc acqnired. he purchased from +he 
said Yonah, with full a~su ranc r  that the said Yonall was the 
undoubted proprietor of ill? land. Thc heirs of Belk, hcirig the11 
infants, answered by thcir guardian, Joseph TTelrh. 111 this 
ansn-er the7 nrer tlmt the allegations contained in  the l d l ,  rela- 
tiue to the alleged fraud of their father in not slwrenderiug the 
dped which hc had obtained from Yonnh, but qurrcndcring an- 
other paper as and for said deed, ~ ~ h i c h  it is falsely alleqcd htl 
engaged to surrender, were urged by the plaintiff on thc trial of 
the action of ejectment, and, after a laborious and patient 
inr-estigation, were found to be untrue. They declare that (166) 
in  ihc summer of 1819 their father contracted mith Yonah 
for ( h e  purrhas(, of his resewation, : 3 l d  acreed to give hiin there- 
f ? r  $200 and to main::lin him d111-ing his life upon the land; that 
the $200 wei.e paid to Tonah in  two llorses ; that  Yonah cxecutcd 
a bond to make title for  the land, and thcir father procured a 
deed to bc drax-n therefor by the late Felix Walker ; that before 
this deed n ns executed their father, haring heard that Yoiiah 
could not by larr conr-cy his interest in the reserration, and 
hal-ing ro i~m~unica icd   his infoi~itiatio~l to f o ~ ~ a h ,  he u i ~ d  the 
said Yonah did, in September, 1819, rescind the sale; their father 
surrendered the bond for title nhich  had hcen given as aforesaid, 
and Yoiiah ~ c t i ~ r i ~ c d  the l~crses reccired in payment ; that afler- 
wards their father had a conrcrsation mitll Felix Zl'alkcr, n-ho 
informrd hiin that the treaty gave Yonnh a cornl~letc title to the 
1:md included n i th in  his resen ation, a i d  that P o m h  had the 
right i n  lax  to collrcy i t ;  that in corlsequcilce of this infonrlatio;\ 
011 1 S o r e ~ ~ l b e r ,  1820, their fa thr r  rnadc n pnrrhasc a second 
time from Yoilnli, upon the same tcr~:is as before; paid thc two 
hundred dollars, partly in Inone7 and pnrilv in store goods, ant1 
Yonah thereupon c~xccwi ed the derd, which had been prepared 
by Walkcr nncl nllich 1l:rd been in Rclk's posswiion up to that 
timc. Thc7 r.cprcst>nt t l ~ a t  the deed puqmrts io l law heen me- 
catcd on 1 Xoreulbcr, 1Sl9, but it n a s  x l u a l l y  executed ? X o -  
rcqzber, 1820: and tllnt : I IP  cause of thic, error is because X r .  
VCTalkcr, wllcxn he l) i .cpu(d the inqi rn i~~cnt .  inserted l l ~ e  datcl of 
i h r  x cx:rr in wllich it 1: ;lc cA\l~ected thaf t l ~ c  deed wonld I)c c ~ e -  
cutcd, but left blank.. for thc  i r ~ s c ~ t i o n  of the day and the monrh, 
and that at the time of the a c t ~ ~ a l  exccwtion these hlnnks n.c>w 
filled b i ~ t  !hi> date of illc w a r ,  1810, wit, lcft ~malrcred;  2nd they 
alleqc that the deed x ? s  ac~tiially csccntcd on 1 Sorc l i~bcr ,  1820, 
:rt the honse of their fnthc>r, in the prcwlce of thcir motbcr, 
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Tlic~\- deny n l ~ < r ~ l u t c ~ l ~ -  t!ir> c11;1rg~ 11i:ii t!~c>ir i ':~~liclr :I! :IIIJ- tixi(> 
afic8r 1 S ~ I . ~ I ! I ~ J ~ ,  :?!I, P T - P I ~  told i i l ~  ~:l:~ili!ifY nr  i111v 0~1it.r 
perso11 t l ~ t  i iie c,,,litrac.t of ,s:~lc \\.:I -: w v i ~ r d r r l .  211: bony11 t 1x.y 
ad~i;i i  i11:i: iw ili;i?- i1;1r-11 .o t l c < ~ l : ~ i ~ ~ ~ t l ,  a~i tc .cwl~~lr l ly  :I) t11:ii : l , i ~  
alitl ill rc.i 'cl .c~ii~ : I - )  il;r fir+: c ;~ i~ t i , ac~ t .  o-liic*ll 1i:rci i l l  il.u'ii I ) P ~ I I  
rcsc.i~icled : :I lid t ' ~ ~ i ~ : h c ~ ~ -  tlt~11j- tiin' t !icli~. iiii;ilic~~ :171tl r.o-cic4,~1iOai it, 

\T-llirll'lw sc1ts 11,) clai111 to illc: I ; I I I ~  ill Ldisptilt> tti 11c~ ~ ~ ~ ~ ~ i ~ i i ~ d  1)y 
y o i ~ a h  or  tl1t3 Big &~1r  f~ : i :1~1 .  ftnr 711;1t 111, c ~ t ~ ~ v d  :11[> wid 
Tollall  to hex I I ! : I ~ ~ '  clri111k. :!lid n-l~ilc i n  t11:it ~itli : l?imr o b t : ! i ~ i d  
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contract n-as rescinded, and I Soremhrr .  lh20, n h c , ~  the second 
Tvas made and the c o r i ~ e ~ a n c e  executed, yonah returned to llc-r 
husband the t n o  horses and wme other things inhether all or 
not s h ~  is ignorant) r h i c h  hc had received as p a p i m t  for the 
land;  that upon the day the second contract was made and con- 
surn111:~:ed no Lor-es nerc  rec.ei\ ed by Yonah, who declared ths t  
he did not ~ a ~ : t  Iiorsrs for he could not keep them out of his 
corn; that Tonah v7as paid partly in cash and partly in goods- 
that is to say, blanket<. a big coat, p:mtdoon$. honiespuu, shaxls 
and 7 arious other nr-ides: that her husbarld on Monday, and, 
a4 she helie~es,  the I f ? h  of the same month, nhi le  preparil,g to 
.;tart nit21 Alfred Uronn and wni  lridians for the 1)urposc of 
building a house fcr  hinlqelf and fa l i~ i lv  011 the land 40 bovght 
bv and coilre>ed to him, n a s  accider~tally kicked by n horbe and 
die? of the x-miid on thc next day:  that .he iq certain that fmlu 
lhe time of the exrcution of t+c cori~ cyance by Tonall mltil this 
fatal  acrident occurwd her hu ihmd and Alfred B r o r n  xere  
ccnstal~rly at holiie and busily eiigagcd in  pulling each other'q 
corli; that the plaintiff did not conic tllere during that tirile, 
arid that  her h ~ ~ s b ~ n d  did nqt hare  aucl could riot hire had v i t h  
the plainiiff the conrerwtion ~vhich  the bill charges to have 
taken place on b Soreniber. 1620:  that  her husband's residence 
n a s  aillong +he Indialis. and that a door only separated the 
partition betnee11 her room and the store-room v l ~ e r e  he v a s  
do i~ ic  busilms be hen nor actually enpaqed in  pulling corn, as 
before stated; and that <he is satisfied that her husband riser 

did, and thrrrforc denies that he crer  did inform the 
(170) plaintiff' or an>- o i l~er  perqon after the said 1 Soreinber 

that the sale \\a3 revinded. The defendant further de- 
i~ ics  that die brougl~t tlln aced of conleyance to Eobert Lo-re, 
or  eshihitcd it to him, or made ally comm~nicat ion  to  him of 
anl- <or[ reslmtiag it, or made to him or any person w2laterer 
the p ro l )omls fa l~e ly  cliarged in the bill: aqd denies that  she 
c w r  11ad the said d c 4  in Ler 1xj~<~:bion. The defendant f n r t h ~ r  
i n c i ~ t ~  that thc plaintiff iml&ed upon Tonah  in  getting deeds 
of co~l\eynnce from him, ~ h o  n a s  ~ll:~ile dnmk hv the said 
plaiilliff, and being ignora~lt  of the English language. and the 
TI-itne;vs to t h ~ v  dccdc1 rlqt bci~ig P L I ~  to c.xpl,lin the contents 
ihcrcof to hiill. TI as easill- clieated therein. Sh r  nlw refers to 
and :~dop:s the ansn.er of hcr co-clefwidants. and ii~.ists on all 
t h  matter; oi defense ti~erein yct 1113 2nd relied upon. 

Tpon the coniiliq in of thew anmprs  the injunction, nhich 
had ii-ued nlien the ]rill xxs  filetl, ~ m s .  upon motion of the 
couiisel for the defcndan~s, di ; \ol~ ed ; and rliereupon the plaintiff 
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prayed and had leave to hold ovcxr his Lill as an original, and 
a general replication was put in to the ansvers. Colnmissions 
thereupon issued to both parties, and thcir proofs having been 
completed, the cause I n s  set down for hearing and transmitted 
to this Court to be heard. 

The first deed exhibited by the pl:iir~tiff purports to conwy 
all that part of Yonnh's rcsen ation vhicli lie5 on ills noi~theasf 
side of the Tuckaieeyce l i i re r ,  estimated to contain 400 acres, 
i n  consideratioi~ of t11v s u ~ n  of t h e e  hw~dr r t l  dollars, thereby 
acknonledged to be paid, is dated 23 ?;orcmbcr, 1822, a t i c s i d  
bv Daniel Rrpson, Thon~as  Rogers alld Thos. Waison, was 
p r o ~ e d  in  cowt  b r  Thos. Rogers a t  J i l~ rc  Tcrm, 1823, nnd r v -  h 
istered on 19 Fehrnny ,  1824. Tlie second dwd  purports, 111 

con side ratio^^ of the fni.ther sun1 of t ~ o  hwdred  and 5 f tp  (101- 
lam, thcrchy acknowlcdqcd to be r ecc i rd ,  to conrcp to i l ~ e  
plaintiff the residi~e of said resclri-;tiion, is dnted 8 Septrxrl)cl. 
1824, is  aticsted hy TIT. Itcid, Robert Sllipp and tTall~es R. L o ~ c ,  
\i as  pro^ ed a t  ;\larch Twin,  1826, bv thc mid S h i l ~ p  and TAol e, 
and IIas rcgistcrrrl 011 .!.> A1)ld,  1 S d R .  The instrument n l ~ ; r i l  
the pleadings on both sides represent as a deed of con- 
vcyFnce from Tonah  to Darling Belk, and which is  ex- (171) 
hiblted as such by the defendants, appears on its face to 
h a w  h e m  csccutcd on 1 Nowinbcr, 1819-it was attested bv 
Alfred Rrown, n m  p~*orsd  bv 11irn at the April Tcrm, 1S27-- 
and was registered on q May thcre:ific3r, R I I ~  p ~ r p o r t s  to co111 CT 

to tlre said Belk all of Yonah's reservation for the suin of in o 
hundred dollars. 

I t  is  not queqtioncd nor can it I c questioned but that the case 
stated by the bill is one xliich entitles tlic plaiiltiff to the i11tc.y)o- 
sition of this Court. If after the P X P ~  1i f i011  of the allcgcd cdon- 
regance from Yonah to Brlk. but before the solenmitie'; of 
probate and registration had bcen coinplied n i th ,  so as to gire 
the dwd  full legal olm:~tioil,  the cZont~~nc.t of s:rle w :~s  rcwint ld ,  
the considcrntion wpaitl 01. agrccd to be rcpnid L-+ the rrndoi., 
and a distii~ct engayci~lcn t m ~ d ~  by the i ciidcc. to surrcl~der thc 
deed for cancellation, the rentlor, whose legal till(, v a s  n ~ t  ye4 
cornpletcly di-ccsi~tl, rc,lnaincd flip onlrcr of thr  1i11ids : ~ u d  Ilad 
full right to cell :iud conr (T t11c sairlc to nl:other. Tli( with- 
holding of tlic clccd, 111~ s i~ r rc l~dc r  of a1:otllc~ 1)nlwr as a n d  for 
the deed, :rnd tllc su!wqwrrt probntcx and rcgistr:riion qo as l o  
impart  operation to 111e dccd froiil thr  t i lw  of it4 ewcution, : L I I ~  

thereby destroy thc title at !:I\\ of thc p n r c i ~ n v r  from the w ~ d o r  
after the rcwirrdiiig of ihc contract. 111alic out a clear c8aw of 



:dlece. th3t the l ) h i ~ i ~  iff lL~:~t lc  i i i~l l  d r l ~  11k m d  tllc.rehy n as 
mabled  to pr,lc.ripr ulmn hi- icliorance nil11 qrra7i.r fe l ic i ly;  
hut rhe ar,sncr of 111,r c ~ w l c f e i ~ d a n ~ ~  i i  marc qpvific i n  charging 
tha t  t11e 1,laintiIf q ~ l r  c a T c rv  ii~:~drquat,x rmi,ideratioi: fo r  the  
land,  flit. -ul~jtlct I11:lttcr of the coni-cyaiiceq. TTP are  of opinion 
t h i  thi5 c b j w i i o ~ ~ ,  lion.c~-r~r nc l l  fonlided it maT- be i n  fact,  is  

on(, n l ~ i r l i  i t  is t ~ o t  c.olilpcdteut fol* thc d e f e ~ ~ d a n t q  to take, 
(1 72)  a11d :he trllth of n hir!i it i, t h ~ l c f o ~ ~  lmncecq~ary  f o r  us  

tn conqid~r .  T h e  plaintiff clailni,  as  the  o v n e r  of a 
t ract  of I n i d  for~iitsrly bc lon t . i~~p  io Yo~l i th ,  [hat  t11el.e should 
be r : w i o ~ d  out of his n-ay a l e n d  illll)cdiinrnt to the aszcrtion 
of his tii le tli~'rei11 :i11rl to his eiijo,xiilent thereof, intrrposed 
rhrou& t h  bad f a i t h  of B~lk and  of the dcfcndai lx c~ltiiming 
t r o l  e l l .  I t  is n e c p + i r y  f o r  him to &on- tha t  lie has  ac- 
qnired I'itunl~';; wta te  ill tha t  land. alld tli i i  he  doe% shov by  the 
~xl l iLi t ion of n conT c j  ancrl operati1 e in Iav to  pais  tha t  e,tate, 
a n d  outllenticalcd by the  wleliinitici required h~ lax- to  p i l e  it  
pffrct. I f .  indeed, qnrli con\ cyancc n e r e  olrtaincd, as the dcfend- 

c~ e r j  rc~lief iu  tl1~1ir ])over aq:xinst thc f r a u d  or  the c o l i q n e n c e s  
of it .  B ~ 1 t  T o i i a l ~  i- d m d ,  and  yonall'i 11~irs .  if lie halt any,  
:LIP ]lot bcforc the rcm.t ,  a11d need 11or he l:4'orc. the ( h u r t  be- 
c a m e  t h c -  11a~  P 110 interest ill tlic ! ! I  I A I I ~ I ~  c o ~ i t r o ~ ~ r ~ ~  mid can- 
lint be prejndircd or  bei~efirecl h r  a117 clecrw n i a k  therein. I f  
Yo~l::l~ n a, lint fairl\- twxtcd  i n  hi. dezrlines n it11 the  plaintiff 
until tlio+ \111o inav Iix\e .ncretdr.d to  / I ; \  riplit- c h o o ~ e  to col~i- 
1,l:rin 11~erco:' and  c1ni111 to l l a ~  c his c201ir c j  inlces tn tlic l ~ l n i ~ ~ t i f f  
.ct n,irle berausc of +~lcI i  il~ilm.iiion. thcj- 1111~.: sitr1111, aud  co~i -  
s e q u e ~ ~ t l y ,  21, agfli~iqi a l l  other pcr-,cni., 1111lst h n ~  (l the ol)i.raiior~ 
~ ~ i l i c h  1 ~ r o p e 1 . l ~  l,t~loiigs to them. Tt is  frequently said n ~ d e r d  
t11it- n court of (qui t?  \ \ i l l  liot I!c quic.lrtwid illto uci ioi~ 1 1 ~  ]lor 
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extelid rt>lirf :0 ~o1111iice1~ 0 1 ,  ~ ) O ~ Y O I I <  (2l:~i111iiig :I+ 1,)il.r<~1!:1>(~r- 
f o r  nu i ~ ~ a t l c q n a t c ~  p r i w .  I l l ~ i  tliiq clortri~:r> ill it; 1'1111 e ~ s t c ~ l i t  

npplicq o ~ l y  to c:;vq \ Y ! I ( J ~ ( ,  thc~ a id  of nilc.li :I t20iil.t is inr-ol;cvl 
to c r ~ : ~ t ( ~  :I rllsi 01, cylL:ity :IS ro>:i11!: i n  cont~. :~(*t  or :wi411g ~ Y ~ I I I I  

an  i11111(w'(~~~t  ( # o I ~ \ I J - ; I I I ( Y > %  ;111(1 1101 T Y ~ ~ ! ~ I T  iiq l ) ro :c r : i i~~~ i h  (I(,- 
mnnclcd for  tl.11-ts 01. ~c:iiitic+ nrigi~inl ly ~ r - ~ l l  c n i i i - t i f n ~ ~ d .  : I I I ~  

which 11::vc 1)rc~n n 4 g l 1 c d  1,- n rolil1)lctc~ instnuilc'nt r f -  
fectunl to tr:rlisfcr t l l cm.  1'11ftiiii 1%. ( ' l r i ~ ~ 7 / , 1 / ~ i i z ~ / .  T S. Cy.. ( i 7 : l )  
6s; l l f i i ~ ~ , v i ) i ?  r.  D O / I ~ Y O I Z ,  1 6  x. C'., 9 3 ;  I ) , I ~ I ,  I ' oqc~ ,  IS 
TPS..  140. T!IO 1 : r o l ~ ~ ~ ~ y  v-lli(~11 11:l.s ~ : I S V C ~  ~ ~ ! d e l ,  ~ 1 1 ~ 1 1  :I ('oil- 
r t y l l c 2 r  u i ~ s t  11c p l ~ ! c ( ~ t ( ~ l .  Tli(> o n . 1 1 ~ ~  of i t  r a n  dcnlnlicl 11ro- 
tection fml11 a n y  c o i ~ r i  conipctc~nt T O  :!fiord it. ;111d P T - O ~ Y  collri 
is bo111id to yi(,ld s i ~ ( , h  p ~ - o t w ~ i o ~ ~  : i ( ~ o r d i n g  T O  111e I I : I I ~ I W  of i ts  
jlll'isclirlioll nl!d the, nn:wtl of t11c n-rung.: 1ni'ii;rct d or colnmittcd. 
S o  O I I ~  (.:!TI 1~ l ~ t ~ a r t l  to sny t11::t ~ ! I C  l)yol)(-i.iy \ )"$~t .d,  blit r n i d c ~  
s11r11 c i~*cu~~~s t : i~!czc i  a s  to p1:tc.e it  : ! i~d i ts  o~vlle~i'i i n  ~ w l w t  of ii. 
out of the  1):110 of the' lan-. 

TTe do not i ~ ~ ~ d ~ ~ r i t : t n d  tllc nilsiwrs :I.; c o ~ ~ i n i l l i ~ i g  :LU :~llcgntioii 
Ilmt Y c i ~ a h  X:I> i ~ i ~ . c j t t i ~ u ~ l r i i f .  hy rc:rsoii of dl~ludirnnrsa, to ex(,- 
cute t l ~ c  d c d i  to the pl:~iiiti i i ,  o r  :ill allrgntion of' : I I ~ I -  f;<:rud ill 
t l lc  n i i  of c~si~cl?!ion. ('crt:lillly if s11c1l a l l (~ga t io i~s  u-erc i l l -  

tcndcd to l:c i l ~ s i s i d  on t1ic1- o11gllt to l~a\-c, 1 1 ~ 1 :  distilict11- stated 
i n  the  :~i~sn.cra. TI7(, tlwlil i t .  lion-cvcr, not amiss lo  adtl, fo r  the 
sntisf:rcatio~i cf' 11w parties, t11:tt if such allegaiiolls 1)r ssnppoicd 
'to be colitailrrcl i n  thc  :~lisn-c~r.s n.0 are  clctlrly of opinion they :rw 
not Ivorcd .  Certailily tlir prier \\-:!.H :1 \-(>ry inndeqliate one, but 
there is no 1)roof thn: Toria11 n-as a t  all  i~~tox i r*n tcd  nt tlirl ti!r~c, 
of liinki~!p the  cletd.:; a n d ,  tlltlio~igh it  is  i ~ o t  to I)c hclicrcd th:it 
tlirough tht. m t ~ e l i u ~ ~ i  (of ill(, i~rtcvpret<>r-; iwcd he c o ~ l l d  bc 111:!(11' 
to lindcratand the  i n l p o l ~  of the i)artic~~l:cl,  \~-or(ls contained i l l  

t he  dccds. tlw proofs a re  satisf:lrtorv tha t  lie knew hic Lnrgai:!. 
tha t  the  c1cccl.q c o l i f o r n d  1 o i i .  n ~ i d  il1::t lir. dcliba.aicl7 esccuied 
thciil in order to ca r ry  that  h r p n i n  into effect. 

I t  is i l i~ i s ted  i n  t11c :incn.ers a i ~ d  the ohjcction h a s  been p r w w l  
a t  the hearing t l ~ n t  the  facis  allcgcd in the hill :IS const i tut i~iy 
the  claim of the  plaintiff to r.olicf. ~ v c r c ~  :111 ur,qed by the plainiifi  
on tlic t r ia l  of tllc issnc in  11lc :actioi: of e j w i i ~ l c ~ ~ t  : a11d 111nt 1 ~ y  
thc  jndqmc,nt i n  r1in-i n c t i o ~ ~  it  is  ent:lblislied tliilt the facts  40 

allege~d did 11ot cxist. Ccrtaillly n - l i~rc  n ~tiatter.  l ~ r o l w r  f o l  ill- 
rcstig:~tioll in  n cotwi of lan- li:~!: Iw(>n thc~rc inverti ,~:ltcd, nccdord- 
i n p  to i ts  c ~ t a ! ~ l i ~ h ( d  rules. o r  u-l~crc n 111:lttc.r. srricily of lty:11 
jurisdictio~l a n d  ~ ~ l i i c l l  ong l~ l  to Il:l~-c bren i~r ,~cd :IS n d(>t'cnsc 
ill a n  actio;: nt law. has  not been so brought forn-nrd. and  
t h w e  a rc  110 circnlnqi a1ic.c~ of f r a u d  or  ~ n c o i i ~ c i ~ n t i o u s  j 1 74) 
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ndvantagr x~hich  require that thr  rerdict or  judgment qhould 
he put out of the n a a ,  a court of equity mill not take it upon 
itself to re-examine IT-hat i n  quch action has or ought to hare  
been inrestigated. That  court has not jurisdiction to review 
what was prolxxl?- tried or triable at l a v ;  but the matter non7 
sought to be in\-estigated could not hare  been investigated in 
the action at law, because it constituted no ground of defense 
in that action. The rescind in^ of thc contract bet~x-een Yonah 
and Belk after the execution of Yonah's conveyance. the enqaqe- 
merit of Belk to surrender the deed of comevancr, thc vithhold- 
;nq of that deed arid the delirerv of another paper as and for the 
deed did not in Ian. almul tllp deed or reconrev the land. These 
facts. if they cxistrd, ronstituted a moss fraud uuon Yonah. arid 
one very proper for the coniidcration of a court of equitv. 

I f  Belk or thosc claiming utidcr Belk after~vnrds, in fnrtllcr 
prosecution of thiq fraud. cnuwl  the dced to be registered. such 
registration ncxcrtheless had relation in Inw to the e~eciltion of 
the deed, m d  therebv conmlunicated to it legal opcration from 
the time of it. execution. If Tonah had not c o n ~ r e d  to Lore, 
and the ~ c t i o n  of ejectment had been instiruted against him, 
he could no+ haye v t  u p  these matters as a defense in that action. 
The plaintiff. b r  yonah's rollreranre, succeeded to Tonah's 
estate and Tioi?all's right<. I r i s  title nTaq pos tyncd  in law to 
that  derired by Belk under 'T'onah'~ prior conrevnnce, and his 
claim to hare  that conregance put out of the n ar i, not hecause 
that  conre>-ance hes been canceled or arlnulled. bnt bec.luse in  
conscience it ought  to h a ~ e  been ca~lcelcd or annulled and ought 
not to hare been registered. The sol? ques~ion therefore remain- 
ing  to be determined is whether the case stated in the bill be 
established by the proofs. That there nTac a contract of sale 
bct~veen Ponah  and Darling Belk ~ n e  time iri 1 5 1 9 ;  that  
1x11011 this contract propert>- vaq transferred ba  the latter to 
1he former in pa?-ment or part pavmcnt of the land qold; that  
this contract n as subccquently rcsci~lded by the parrirs, a d  that 

the consideration so paid n as returncd b r  the T endor, are 
(175) facts ,?bout nhich  there is no controxerhy. The sub- 

stantial iswe betxrecn the parties is ~ i ~ l l c l h ~ r  the dced n a s  
esecutcd to carry into effect this c o n f  met or to carry into effect 
a second contrnct made about 1 Sovember, 1520. and which 
has not been rcscindcrl. T-poll thi. n I t1-t n a s s  of testimony has 
been taken on both sides, all of nhich  TIT hare  deemed it our 
duty to consider attentirely. altliougl~ m do not think it neces- 
sary to state it in detail. 

The deed exhibited bv the clcfcndantq bears date 1 Norember. 
13s 
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1810. I f  tha t  11c tlip date  n liich it  o u q h  to 1~c:lr rlic i+lw is 
ncccssarilr d c + ~ . r n i i ~ ~ c d  a g a i ~ ~ i i  the  ctcfe~lrl~rlit-. Tilcl l : l-lgl~lgc 
of the  deed is  also incons;-tent nit11 the  state of t h i n q ~  nt the 
time when defendant< al l (gc that  t h e  d ~ e d  n-:I, tn,ecnt~d. T h e  
subject mat te r  v h i c h  it  purports  to collTe7. i.: devr ibed  :is 
yonah's " rese r~  ation of C-LO arieq, l t l  , i ~ c f t c ) l  to 1w laid off niid 
r u n  and  nmrkcd according to the p r m  irions of the  trc:~t>-" : all 
of n-hie11 n l s  done and  the certifica'e of s i ~ r r c ~ -  actually i;.ucd, 
a t  least as  ear ly as  Xily,  I s?O. Strong.  l ~ o n f . ~ e r ,  as  i. the i i i -  

t e r m 1  evidence afl'ordecl by the  deed. i t  c r i t a in lv  iq not coil- 
clusire. An esp1:rn:it ion of thiq d i m  ep:ilrc~>- IXTTT eel1 t l ~ c  (!ate 
of thc  deed alid the  day of i t <  esecui iol~,  nnd bet~veen thc Inn- 
guagc of [lie instrlmient and  the  cirruin-. :ulcw a t  tha t  clay, l i , ~ ~  
heen given i n  the n u n  e r  br Sail>- I k l k  : :d if thi. r sl i lannt ioi~ 
be t ) . u e  i t  s n l  i ifuctorily :~rpoulit i f o r  T ~ I ( " C  d i s c r ~ p ~ ~ l c i c q .  R i ~ t  
unless there be 51 i$ ( l r1 l t  proof of it4 t r u t h  the i w ~ e  I I I ~ I - t  lie 
determined against tllc rl~fcrldaluq. T l ~ c  :tn>ncr nf :hi\ dcfciid- 
ant  a1 ern the  maiicrq therein stated a s  of 11er on11 knonledgc, 
and being responqi~ c to ill(, allegations of (he  !dl in thi?  res;lcct. 
i t  is to bc reanlded a <  ~ t r o ~ i g  :rnd direct lwocf. This  p l o d  is  
strengthened 117 rhe ~ q u a l l r  positire tckt i~nonv of her  l ~ r o t l i ~ r ,  
Allfred B r o n n ,  and  of hi' n i f c .  X c e y  B~OTT-11, 1:11ic11 t ( ~ ~ r i n 1  ~ i y  
corresponds nit11 the  tmvncr fully a n d  i n  c~ erx7 pnrticnlar.  X o r  
oucllt this  mllintc cor~*c~l>ondcnce  hctxpcn the  a n i n  c r  of i IIP 
dcfendant a n d  t h e  depositions of :he*e nirlipiscw to cre:~ic a117 
suspicion, o ~ .  a t  leapt a n y  ~ t r o n g  slbpicion, of i l ~  1~11th of the 
representation. I t  iq not at al l  ud i l t e ly  illat tlle facts  .tatecl, if 
they did occur. should b r  k n o ~ v n  to al l  of t h e m ;  i: n a s  nn t i~ra l .  
af ter  the  c o n t r o ~  ersy h a d  arisen. t h a t  they :hould f r c c l ~ c l ~ t l ~  
conr erse v i t h  each other  respecting these fac t s ;  a n d  
therefore i t  is  not extraordinary t h a t  th& statements (176)  
qhould be e q x c = c d  ueorly i n  the same language. But ,  
on tllc orher 112:11d, it  mn3t 11c coricedtd tliirt -UCL (T:IBT co~i -  
forniitv is no; a i i rcu~ns tance  to  repel huspicion of 8 i'nljric., tiolr, 
if there be r\-idencc, 1 7 1 i u 1 i d t  to  excite i t .  STTliell ill( 1,' ii a Y):I- 
bpirncy to pcrrcrr  the t r n t h  ilie c.olispir:~tors a re  ol:ligcd :o c,oine 
to a n  exi) l~ci i  i ~ n J e r ~ t a l i d i l l r  ~ v i t l l  c ~ c l i  oiilcr : ~ h  r o  rlie c \ t c ~ ~ t  
of that p r w i ~ i o n ;  a n d  this ccxicrrr a l i n o s ~  nccc- . ;~r i l~-  11iold. n ~ i d  
fashions thc' T-err  ter&s and  1 1 1 i r a ~ q  e ~ i ~ l d o ~ ( d  ill rarljil i j? the  
consp i raq  info c + f c ~ .  -\lid n e  a r e  obliged to qny i n  the  ::rc <',lit 
case n e  ~ P S  no m~di i i l l l  betvoeu : ~ d o p t i ~ i g  11; t rur  the rcyi~.clit:r- 
t ion made h:- this defendmt  nnc! tliesc TT-itrie.ses or r e j c c t i ~ i ~  i t  
in i010 as  n baw fahric~at io~i .  Tl icw i no room f o r  /to,,i r f  t i t t a -  
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- 

f i i l , ~  in ~ J I T -  of thc ~ i ~ a ' t c r *  tlltv so p ~ ~ ~ i t i ~ r l y  iet for;h, :>lid t,ii\ri< 

7, )  ill fi, f / l l ~ l l ~  i n  ~ ~ ~ ~ 1 ~ ? 1 1 1 1 ~ ~ .  
T- .  
I' IT e nitlirweq ,it I ~ a ~ t  directly co~itradict tlw ilefciitlal~ S:illv 

Bi.1k. Hollo11,:ln R,iLtlc i(-tifie> 11i::t nfri~r. the (10:1111 of h r  1i11*- 
I~ne1 \h(l qho71 06 him t1.p ( 1 ~ ~ ~ 1  aiid v : ~ m ~ c l  I i i ~ i ~  tr) 11i.d1 i ~ t d x  to 
get I he h e 1  111- it. :71iil 111~)po-(~l 10  -11arc. tho p i l l s  of t ! l~  ~J,:~II.:IC>- 

tion ; thxt 1:f. tlini r c:,:l 11i(x deed a ~ i d  (,b.er.-ctl to lic,I* I l ~ i  it 
nns  n.rittm I)!- E'clis T\7al!wr, ~rI1ir.h :it first sl~cl d m i d  Init 
aftern nrd.: adi~litt cd : that hc c o ~ l ~ l i l c ~ ~ t c d  o:i the l,ixgnwe qf it 
(land "licrcaftcl. to hi ruli out") a ~ i d  c s p r c w d  hi- opi~jion t h ~ t  
 lit' had 1)et:er Lurn the deed for that u~iclertnlting to \ct it up  
\I ould o n l -  run hcr to t~a l i rnv  : tliat soiiic clay aftcrn ardq he 
a-kcd her h o r ~  $llr  (anlc by ~ l i c  derd. ~ 1 1 ~ 1 1  qllc i~iformcd liilil tlmr 
her hn\l)xnd and ~ h c  Bear had m:ide a barenin for ilir laud, hut 
liad aftcmr ardq "rued": t!int tllc 1)Yopcrty given foi. the land 
had l i ~ r n  returned and hci. h u ~ 1 ~ 1 1 ~ d  nn.; T O  I i n ~ c  g iwn  up thr  
p:.l~'rq, 1 ~ 1 t  that lie h:id kc.pt back ~ l i c  d ~ e t l  c~r\!vc~tino wme da;. 
or o t l i ~ r  to  hold tlic land 1)i- it. and tliai the' 1vi11lc.s i1ccl;lred 
tliat he n-odd  lot he concer~icd in attc'mptinq to i c ~  111) the deed, 
and : r d \ i d  l ~ c r  riot to attc3iipt it. .Tncob S l ide r  dcpoies thnt 
aftcr hcr In~,balid's death qhc qhontd him the clccd; oftercd to 
sell it to llinl for $50;  :idmittcd t!~:rt she kncn the contract had 
bcvli ~ r w i n d c d .  hnt haid that if :11iv l ~ l o l ~ r r  could he made hr the 

dtwl SIP n a s  dc;rr~ililicd to nlnkc it. ('ololiel Tlobert 
(l7;'i Lore declares  hat soon after her husband's death die 

l~rougbt tlip deed to 1ii111 and ~)roposrd  to girc him half 
the land if he ~vnl  Id prt it for her ulider the rleed: :md, on being 
told 1,r hi:n -~f i l ~ c  e;c:icrnl rumor that the salc of thr land had 
heel1 rescinded, she admitted that thr  fact nnq so. Darid Xc-  
C a r  teqtificq that ~:fter the tr ial  of thc. c3jcctnlent snit she corn- 
plnillcd thnt 71-elcl~ i thc  guardian of the children). :rftcr gaining 
the land. \ \as ahout to k c p  it for h in lv l f ;  and on that occasion 
declared that her h u ~ h a i ~ c !  on his deathbed had dnwted  the 
p a p e ~  he cix-iw Lack to tlic Rear, for t i n t  the? had " r u ~ d  their 
bargain": and wid  thtlt she beliered that hc died lirider the 
imprwsioli tliat this had been dolie. Saliinel Sandcrq give- us 
an  nffidarit niadc by her h ~ f o r c  him as a magistrntc shortly after 
this conr r r . a t i~ l~ ,  in nliicll she fnllT- repeat. tlli- dcclnration. 
S o t  ijiie of these n i t l i ~ w ~ ~  iq atteilipicil tr, br i:lllv,icllr~l in ,?lip 
manner. e\csejit tliat Sn~icleri'x cliarnctcr for veracifx- is assailed 
b r  a single nitnws.  Gideon Morris. TI iq in ipoi~ih l (~  ulirlcr thesc 
circu~n\tances to place t r t ~ i i  rel iawc upo11 her or  l i r~ ,  ansm,-.  

Alfred Brna 11'. character for truth is strongly impeached. 
and according to the n ~ a j o r i t ~  of the nitric-cs exalmnecl on the 
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s l~h jcc t  lic in u ~ l n o i t l ~ y  of c*l.c,tlit. !3c~sidcs 111i11or c.:)nsidcraligl~;s, 
hi:; tcwti~l!o~l:,- is iiintc~ri:rll:,- :111tl tlirc.c*ily 011l)osrd hv t h i  of' 1\1;1ik 
~.'nletr1:111. 'This \ r i f ~ ~ ( w  t(,s!ifi(hs t11:lt !lo t o  t l i ~  l lou<(~ i i ~ l ~ o i ~ ~  
I k l k  died :I f ' p ~  ~ I I ~ I I ~ P I ! I  s ::i':cx~- liis d:~:~t 11. Fro111 f 11v C J ~ ! I C S Y  iw1 i- 
~11011,Y We cOllC'('i t1l:~t f i l i . <  (>V(,llt ~ ~ ( ~ l l l ' l d  >lt l l ; ~  fa1llP1"ri !lOlls~, 
i n  illr 11cig1iho1-hood of liis 0x11 rcs idc~~cc~ .  011 o r  :lbont 22 S ~ I . ~ I I : -  
ber. 1820, in c o ~ ~ s ~ q u c ~ ~ c c ~  of :III i l~jnr ,v  ~x~cc~ivcd f i o : ~ ~  a liorqcl 011 

the p r e w d i r ~ g  day. Thcl ni l l~c,ss  :~wistcd ill 1;rying out tlrt. c u r 1 ~  
a ~ ~ d  :~ftcr~i.:\l~tl:: I V P I I ~  u:i:ll li,~>..v11 1 0  I3c.lk7s s tow io gcJt !)l:r~llr 

7 :I <*o!EII. 1 II(>J- i11~11 ( < ~ ; I v ( ~ I Y ( ~ ( ~  011 t h ~  ~111)j~ct  of t ll(3 ~ i h i t ~  
of the. :~fF:ri~.s of t he1 tl(~~~;!:.c~tl, : ~ ~ i t l  1):n~rienl:i~lv i'cspc<'l i!rg I ~ i s  

conclusive. l'hcxy both s tntr  i n  snbstanrr  that  the d w d  was 
wr i t tn l  i r ~  i lwir  prcic~lcc,  I ~ f o r c  111~ 1:11id wni  rliu out a11d in 
waic r l~ lc~ lo l~  tiuie. I ) r  Fc~lis  ff:dlwr, a n d  that ill tl~cl c20nrse of a 
few niol~tlls t l ~ c r c a f ' i ~ ~  t l ~ v  I l c m d  f rom &lk of its esccution. 
This  establi\llc, thr. c h i c ,  of it-l No~cl l ibcr ,  1519-to be cor- 
rect. 'I'liev new 1)otll 1)r(w111 \I 11('n Eklk e l i d  nt his f:~tlier's 
house ; : ! I I ~  i licv sav f lixt a f te r  11(. had  rc,cac~ii-ed tho fa ta l  b l o ~ ,  
wliirh II ,iz to 1nu.r:; hi111 off to the ~ : I I  (' 1 efot-c "t 1 1 ~  poor old 
Tndiall," and  aft(,?. 11(, felt that  dcltlr \v:ri a t  Ii:rntl, Ilc g : r ~ c  ex- 
~-JWSS dirc~ct ioi~s Eoi. sn r rcwt lo i i~~g  t l ~ c  tlcc~l to tl~c. I h r ,  : I I I ~  dc- 
c la r td  tli:rf 11c 11:1d i ~ o  c.lairl~* to illc la~l t l .  , l i t c . ~ ~ ~ p t i  11:1\(1 i ) ( ~ . n  
~ ~ i n d ~ ~  lo di;c~rc~tlit t llcicl r?: o ~ r i f ~ r c v c s .  Al i l l n  iorit,v of tlros(~, 
l i o ~ ~ ~ ~ ~ c r ,  x h o  1i:1\(, IJC,OII c ~ \ : ~ w i i ~ d  '15 t i ,  ilinir v x d i t ,  t ~ s l ) r v ~ ,  a 
dwided  o p i ~ ! i o ~ ~  illat f i ' o ~ ~ ~  111'1. $('i~('r;rI (.l~:rrariri* tllc old \10111an 
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is n -o r t l~ r~  of belief. and it is in eridence from the sheriff of the 
count-  that nhen Welch, the guardian of her grandchildren. 
\\as aliout to summon her as a n.itl1e.s in the snit at law, she 
thrn declared sub.tantially to ?ii:ii '\lint + no]: testifies, and 
on rhat ncconnt x:aS not sulilmolicd. 

The nitllesses are about cqnallx- diridcd aq lo the ued i t  dilt~ 
to Rebecca Wocdfin. TTc x~ould not thercf'ore place great rell- 

nnpc on her testimony, but supported as it is by the cr i- 
i l7: t )  dcnce of her mother and by Sally Eeck'q dpclar3tion and 

affida~it  to the same effect. we cannot ~ j e c t  i t  a i  1111- 

uorth>- of belief. Upon the vhole n e  inust sav npon the proof3 
that the contract of sale bctnecn Tonah and Bclk Ira5 rexinded 
after the executim of the deed c o n ~ e v i n r  the land: and that  this 

L L 

dced m s  frandnlently retained. instead of being wrrendcred, as 
Belk hnd engaged should be done. I t  is quite probable. we think, 
and rherc is mudl  in Rebecca MTooclfin's dcpoqition and those of 
o:Ltr ::-iil,es~es fevr7inq to  establish the fact, that there were 
sul~ienuell; ne~ot ia t ions  be t~wen the i ~ a r ~ i e s  l ~ i t l l  a riel7 to 
allothcr con'ract; blit there is nothing to slio~x~ i h a ~  another c m -  
trnct n-as finally niade. niucll less that  ;lie old dced i ~ a 4  re- 
dr l iwrrd ,  or >\-as regardcd as rcdel i~  wed, or thal any other deed 
7va. af rern ards esecutcd. And IW hold t h ~ t   he plaintiff, s s  
the acqipnc>e of Toaali, has a right to req~iire thnk the dred thus 
fraudnlclitly kept lmcli, and xrhich by reason of its registration 
fraudulentlr obtained. o ~ r r c n c h e s  and dcfeais Tongh's conreT- 
ancc to him, sliould be p i t  out of the Tray oi  iliat colirelvallce 
tnld of hi, rights tliclicc derixed. 

Tlie dccree d l  he that the defendants be declared trustees 
of the legal title 11-hich they h a w  or may h a w  in the land ill 

question for the phintif?. and do for thni th  delirer the posession 
thereof to h im;  that an account shall be taken of the rents and 
profits thereof and by nhom the same ve re  or might h a l e  been 
r r c e i ~  ed since the possession x i s  yielded by the plaintiff, and 
also of the costs nhich  hare  1)ecn recorcred and rcceired from 
the nlaintiff bv the defendants or a n r  of them unon the suits 
at lax-: that cuch of the defenclnnts as are of aqe do, b>- proper 
conreyance to be setiled by the clerk of [his Courr, re1e:lse all 
thpir estate am1 i l i te r~s t  i n  the land to the plaintiff; and thp 
defeadaxts not of full age shall, after attaining ~ h c  same and 
IT-ithin cis months after being seraed n i t h  a c o p  of thi? decree. 
conrey and release in  like manner, and i h n t  the cause be retained 
for further directions iil)on the colni~lg in  of the report. 

PER CTRIAM. Decree accordingly. 
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-1 debtor upon Iwi~lz applietl to by a bo~ttr /itlf3 creditor to rei ure him 
by a deed of tnl \ t  on his property refuwd to secure ally pa1t of 
the c1~l)t unles? the creditor would t rawfer  one-half to x trustee 
for the I~enefit of the debtor's nife  and children, and that the 
half \o trnnsferretl should also he \ecured by such deed. The 
creditor, thouqh reluctantly. con\euted; the trmnsfer was made 
and n deed of tru\t  e ~ e c u t e d  accordini. to such agreement. Htlrl. 
that this n x s  tantalliouilt to a rewrmtion by the debtor himrelf 
of so nlur.11 of hic propertj- for the ure of hls wife and children, 
and wnc therefore, frauciulcnt slid roitl a4 against other credi- 
tors. 

JT'liether the trn\t  in f a ~ o r  of the (wditor for the one-half of the 
debt retained to hilliself i i  not a lw loid because of his l~eing x 
party to sue11 nrra:lgement. ( Z I I ~  i c :' 

TIIIS x-ns a hill filed in H LI.II..\S Court  of Enui tv .  and  af ter  
L " 

the  ansncrs  n e r e  put  in. deposit;onr tnkcn and  t h e  cause qet f o r  
hearing, the  caqe n:ls t ransni i t i rd  to this Court.  The facts  a r e  
stated i n  the  opinion of the  Court.  

Rnticjc,~ and R. I;'. J i u o ~  I, [or ':LY I ~ l a i ~ i t i f f .  
I r e t l ~ i l  f o r  the  defendants. 

Rurm\-, C. J .  I n  Sore lnhcr ,  1537, the  defendants, Eclmund- 
ran cY- Kine, a i  par tners  ill iller('h:111dis~, v e r ~  indebted to the  
prevent plaintiff i n  the  slim of $1.000, and  to tlle defendant 
Beasley ill the sun1 of $3,536 23 ,  :1nd to s11ncll.y other persorla 
i n  sumq ~ I i i c h  t o p r ~ h v  menily csceedecl the wliolc ~ a l n c  of 
their  joint effectq. a n d  ~ 1 - o  of the  se lpra te  efTectq of the t n o  
partner;. Beasley bci11q informed of their  ins017 cnrY 117 Ed- 
muildson, and  applied to by  liilll to  take the  stock of ~nerchai l -  
dise i n  discharge of his  debt. readily aqsentcd t o  do so. C u t  
 hen the  partics nrct to  cc r rv  into effcct t h ~  anrecmcnt Edmnnd-  
w n  retrncted his  offer, bnt i j r o l ~ o w l  lw a n  a s ~ i g i n n c ~ i t  to n 
trustee of sufficient property to secure to EcmIey one-half of hi, 
debt f o r  Rcaclcp's o n n  bcncfit if hc. T:~a~ley,  n o u l d  agree that  
the  othel. half,  n h i c h  was also secured h p  the  same assignment, 



zliould bc in  trus: fo r  rlic -clmr:rtc nsr of th? n if? of E d l ~ ~ u n d s o n  
a n d  f o r  his cllilrlrc11. '1'0 tlii- arralrgciiicllt Br :~ i l ( , r  a t  first 

s t r e l ~ u o u ~ l ~  o1)jwtcd. a ~ i d  urgcd Edmul~rl-r~l i  to iecure 
(1  1 T O  I T h  1 ,  i I 1 0  T But f i l ~ d i ~ r q  ihnt  E d -  

~ I I U I I ~ . O I ~  ~ ~ l h t ~ l i a t e l y  lii'r.i5tcd i n  his rduial  to v c u r e  the  
debt or to  wcurcL u l r ~  lfiwt of i r  hlit u p m  tlic coliditimr alm, e 
i r ~ ~ l ~ r i o ~ i c d .  Ik,l.lcr fi11al1-, yic~l(lc~tl t o  thrx prol~"itioli of FA- 
n ~ m ~ d - o n .  T h e  l):irries TI erc th-IL r,bont to .c,c:ilc. tlw n l i o l ~  cirl)t 
of $3.576.23 ill the ]lame of I ~ c Y I - ~ ~ T ,  a ?  if t ! ~  same -till 11rlr111i~d. 
to h i ~ i r ,  aiid thii- lc:i\c it t i  hiin t o  n(T01UlT n i i h  Ed1uu11d-on 
or  iii> n i f c  a ~ l d  ch i ld rm for  thc  one-lialf. Bnr Edniundson again 
o b j ~ c t c d ,  and ~ q n i r e d  tllr, debt to 1,c d i ~  id rd  a t  o11cr3; and  to that  
a l io  Reasley T ieldrd, a s  tlw o ~ r l y   mean^ of saving a n y  par t  of his  
debt. A ~ c c o r d i ~ r e l ~ -  a ricn note n a s  executed to B c a 4 r y  f o r  ihe 
smll of $l.76S.l2. a n d  n l w  a ncltc f ~ r  tllc like wlii of $1.768.12 
was rxecntc.d to the d ~ f e ~ i d n n t  S l ~ i r l d ,  x l lo  n a r  v l c ~ c d  hr Ed- 
~innld,on. a ~ i d  agreed to r c c c i ~  (, and  Iiold the ~ x o n c v  i n  i r l ~ s t  for  
Edniundsor:'~ n i f c  and  cliildrcw, n.; i t i l ) d a r e d  h c t w e n   hose 
other  partie,:  but of this t r l ~ i t  17othitin. npp~::rcd in the note or 
subseqncnt a 4 g a m c n t .  nor  n.as i r  &<closed bv n r i r  v r i t t c n  in- 
s t n m l e ~ i t .  Tii111:cdiat~lv tllcrcaftcr Ednlmidson executed a deed 
of tru.t to the clrfri~darrl Sicl lol-  f o ~  all  hi.; I)ropcrtT, hot11 w a l  
a n d  l )e r sond ,  and  all  debts duc to  h im and  hi5 interest i n  the 
fir.111, i n  trust to r c ~ c e i ~  e a n d  siltisfy. i n  the  first place, a debt of 
$bOO due to one Lit t le :  serondlv. the  said debt of $1,767.12 due 
to  Beaslev: thirdly. tlw said sn;n due 011 tlie note  to Sh ie ld ;  ant1 
then stilldry smnq due to othcr  ennnierated and  claciified crcdi- 
tor>, among u l ~ o m  the plaintiff K ~ S S ~ I I I  is not i n ~ l u d e d .  This  
dccd x i .  cxecntrd by E d ~ n u ~ i d s o l i  a n d  Kicliols onlv, and  not by 
B e a s l e , ~  o r  Shield;  nor  does i t  appear  tha t  aiig other creditor 
besides thoze t ~ ~ o   as pr ivv  to i t .  

K i t l i i u  a short t ime thereafter  the  plaintiff rccorercd a judg- 
~ n e n t  fo r  his debt a g a i r i ~ t  K i n g  a n d  Edmund-on,  and  isqued a 
scirs fncicis, n h i c h  was returned n~r l l i c  h i i nn ;  a n d  then the plain- 
tiff filed this hill against Edl i~u~idsor l  and  King.  Sichol.i, Reirsle>-, 
Sllield a n d  thc n i f e  and  c l d d r e n  of E d r n u ~ l d \ o ~ i ,  a11d :herein 
(submit t ing t h r t  the other d e b  montioncd i n  the derd excr1;t 
those to  Beaelcy and  Shield a rc  t n i c  dcbtq, alld and  { h a t  the  

plaintiff is u i l l i ~ l g  tllev h o n l d  b(. p a i d )  pru!. rhat the  
(1  q2) deed lriav hl1 derlarrd f rnndulc~l t  : I I I ~  I (>id as :leai~ist the 

plaintiff, qo F:lr 21s it  purpor t ,  io  wcurc t!ie said t n o  .i1111s 
ro Bc~ai lc r  :md Shicltl. and  11101.~' c - l~cc4nll~ iii r r y j w t  ;o thc clf'ht 
to  Shield, a ?  bcilig subsianti:ill~- ;i T c ~ l u ~ ~ t , l r \ -  s ~ t r l e l l ! ~ ~ , t  br Ed- 
a ln~ldson ,  all i i r q ~ l ~  z11t debtor, 011 hi- T~ if? a n d  chi l r l rm: a n d  

1 4 4  
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that  the plaintiff's judgment inay be satisfied out of the rffects i n  
the hands of Sichols, after paying off the debts mentioned in 
the deed othcr than  these two. 

There is  no material d i f f c ~ n c e  as to the facts of the case as 
they appear upon the bill and the answcrs. But  Sicliols, the 
trustee, has been csan~ined aq a witness upon the anmers,  and 
upon his dcposition the case is  r e ry  satisfactorily made out as 
above stated. 

I f  the sum secured to Shield for the benefit of the mife and 
children of Edmundson is legally to be regarded as a provision 
made for them by Edinundson himself, it  is very certain that  it 
cannot be raised out of his property to the disappointment of 
his creditors, and the deed niust be deemed incffcctual, so far ,  at 
the least, as it was intended as a security for that  sum. A con- 
veyance after marriage by a debtor to his mife and children, 
or  in trust for them, is  unquestionably fraudulent and void as 
against prior creditors, and that mithout regard to the amount 
of the debt or  the circumstances of the party making the con- 
veyance. O'Daniel v. C m w f o r d ,  1.5 N.  C., 197; R c a d  11. Living- 
ston, 3 John.  C. C., 451; Jnclcson v. Sezrard ,  5 Cowen, 67. Xuch  
more is that  t rue where there is an  admitted insolvency of the 
settler and the assignment includes all his effects. 

The only doubt that  can be raised on the case is  whether this 
provision for Edmundson's family be his bounty or that of Bens- 
ley. IJpon that question our opinion is, notwithstanding the 
form into which the transaction was put, that it  is  substantially 
and essentially a gift from Ednlundson to his wife and children. 

The objection to that  position or conclusion is that  Edmund- 
son really owed the whole sum to Beasley; and the lam allows a 
debtor to prefer one creditor before another, and it is not ma- 
terial to the general creditors whether the money thus actually 
due be paid to one person or to anothcr. Tn other words, 
the argument is that it  mas lawful for Beasley to do what (183) 
he willed with his own; and in  gir ing a part  of his debt 
to Shield or to Edmundqon's family, he did no wrong to the 
present plaintiff. This mode of presenting the case we admit 
to be plaurible; but we think it more speciouq than sound. It is 
not denied that a creditor may, like a relation or any other com- 
passionate person, give out of hi3 drbt or any property belonging 
to him a bounty to  the farnilv of his unfortnnatc d(,btor. But 
then it must be really a gift from the creditor and not from the 
debtor himself. I t  is not sufficient that the sum secured was 
altogether a true debt. I f  that werc sufficient thrn tlic deed 
would br good though it secured half the debt to thc creditor 
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and the other half to the debtor, or to a truster for the debtor. 
But ccrtainlr in this last case the conrevance i i  frauduleni. 
TYh-! Thause ,  as is nlentioned in Tu i x e ' s  case, although the 
deht be a true debt, yet if the dcbtor is to have the beliefit of it 
or of the property con\ eyed to sccure or satisfy the debt, the 
convcynce 1, taken. not to hare  heen made for thc satisfaction 
of the debt, hut in truth and reality for the ease and favor of the 
debtor. Thcrcforcl tlic n.hole i i  o nullity. I t  is not doubted that  
a creditor may l a ~ ~ f u l l y  he compassionate and bountiful to his 
debtor by gil-iiig up  a part of his debt before he receives p a - -  
ment or after lie has rcceircd his debt, by applying a part  or the 
 hole of it in relief of the necessities of his indigent friend. 
But it m11.t be the act of him ~ ~ 1 i o  was the creditor, and iade- 
pendent of any arrangement bet~veen the dcbtor and creditor at 
the time or as a part nf the contract to conrev property, either 
a. a v m r i t y  or in apparent payment of the debt. Whatever 
h ~ e f i t  i, s ec~~rcd .  either openly or cmertly. b r  cue11 a deed to 
the maker of it 01rt of the effects conreved b -  him, is obviouslr 
inconsistent nit11 the profew=d p r p n s e  of  con^ e - ing  to satisfy or 
secure the debt to the creditor; and for that reason is nzalcc fide 
and roid. 

Sox-, h o ~  does the present case differ frola that just supposed 
of a p ro~ i s ion  for the debtor himsrlf? I t  is said there is an  
essential difference in this:  f h u t  in the one case there is an  in- 

terest reserved to the debtor, and t h a t  at least is liable 
(154) for his debts; and in  the other the property goes a t  all 

event3 from the debtor aud in diseliarqe of his just debts, 
be it pa~-able to nhom it mav. But it is clear that a deed in 
vllich an interest is +cured to the debtor, unless as a mere re- 
sultinq t r u ~ t .  is roid i n  t o t o  under the statute, and not merely 
in reeard to that provi.ion in favor of the debtor. Riggs v. 
X v 7 i a y ,  2 John.  C. C., 365;  Hobart, 1-1; and therefore the 
debtor's interect under the deed is not the only thing subject to 
his creditors. As to the consideration that i n  the other case all 
property is gone from the debtor, it  is t rue:  but to whom does i t  
go?  TIThy, to the r e ry  persons to whom ercry husband and 
father wisheq his property to go-to his n~ i f e  and children. If 
it had been secured to the dehtor he I\-odd hare  desired it chiefly 
to enable him to do directly TI-hat has been done indirectly, 
namely. p r o ~ i d e  for his family. Admit that  Beaslev might. of 
hi% clzarit- or caprice. hare  transferred to his debtor's family 
one-lialf of hi. deht, and that  an  assignment to secure the two 
debts after the transfer is a. d i d  as one to secure the xvhole 
to Beasley nould hare  been : yet n-e cannot regard this transac- 
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tion as a donation from Beaslev to Xrq. Edmulirlqon and 110;. 
children. I t  is prepost~wm. to ball it so. -1 bonnr- is :L volun- 
tary act. I t  n7as indced a h o u n t , ~  to those persons. But to who111 
do the? look as the anthor of i t ?  TTlioni do they thmik for it l 
Xoqt rnlquc~tionahly not Bea~lcj-. They unders~oocl I iic truth 
of the case. and are not such dunes as to sunnose themsclrcs in- 

L L 

dchtcd for this pror ision to anything but to the porrcr the h11.- 
band and father had orcr his creditors in giring or refusing to 
him a prrfercnce o ler  other creditors, and to the use he made of 
that poner. The ,.rift naq not. thercfo~,c, the ~ i f t  of Beaslev- 
not hi< free gift. I t  n a s  forced from him. or pnrchnscd from 
him, by makinr his tr:lnsferliliq one-linlf the debt to the dchtor'q 
f a ~ i ~ i l v  the condition and the price of qetting any part of it for 
h ime l f .  The me-tion is. nil1 the larx- allov such a nse to he 
nladc of the riclit to give a prefe~encc among creditors? We 
think not. Thc rulr  has been carried f a r  enough in permittine 
preferences to be effectcd l , , ~  ro lm~tn ry  assiqnrneiit.;. I t  is too 
latc to qne~tiori t l i ~ t  p x r r ;  aud gmernlly the exercise of 
it is qurtninetl nithnut inr r i i i~*in~ into tlie drbtor's n~oti~-eq i l s .2  
for pwt i cu l r~ .  preference-. Rut that mvrt be understood 
of preference; betx-een 1vn1 creditors. and cannot be applied to 
the caqe of one n.110 ic lilndc to appc;rr to be a creditor. n.ithollt 
giving any d u e  and b -  the nicw contrirnnce. art a r  holinty of 
the debtor hi~nrelf .  To unhold wch  a transaction as this 11-ould 
not be to treat the preference n e  are ywaking of ns foundcd on 
the equity of the creditor lo v w  himqelf. or rr en as  the ~ , r i ~ - i l e ~ c  
of the debtor to be exercised for the benefit of the preferred 
creditorc,; but it ~ ~ o n l d  he to conrert it  or to suffer and entice 
ineol~ent  debtors to convert it into a 1 o71tnl1le i n t c ~ r < t  ill f 1 : e t w  
s e l r e s  nq n 111c:~ii~ of directly p r o ~ i d i n y  for their familin-, nnd 
in so doing of indirectly l)rol i d i v ~  for t l i e ln~e l~  el. 
Ll court of jiisticc iq l l ~ t  to be dupoi! h r  111~ ;Ilerc In~icliqce 

parties may u v .  TVc a7.c to look :IT nhat  o-n. w id  2nd (Intic-- 
both, and to under;tantl the vhole ill it. wbsi:lnc~c ns +he p n r t i t ~ ~  
understood it at  thc tili~c. Tt i~ snit1 tlic :if? of th. (171,t nn.; 
nlade 1,- Bcnslcu. and Illat it  11l : l~t  1~ :IS it ~ n i  h i i  ~1711'. : l id  
nnbodY elw could give it. But : I l ~ t  is a vivr- l i~ni tcd  in-  the 
forms of thc trnnqnction: u.hcx~:rs, f o ~ ~ t i s  .:io_: ifv lioihi11g 11pi111 
an occniion of tlrii co,,t. Ecndcu gnrc the df.l)*, bllt at 71 i,,,;c 
instance, i n  xhom nnd f r o ~ n  rvlint ~ n o t i r n ?  TTc c,ir-e it ; ~ t  the 
i , , c f / r ~ ~ i c  o f  t h e  d c h t n r  to tht, dtllilor'.; f~inlilv. *lnd a c  the o n l ~ -  
weans of rcceivinq :~nything from the dchtor for hi:~lself. IS 
it not l>lain that . u l ~ t : ~ ~ i t i n l l ~  thi. n a<  not a zif i  hv Bc:rslc~- to 
tile r ~ i f ~  nnd cliilth.cn. hlit :I gift t o  tli~'ni 1, E d ~ i i n ~ i d q o ~ ~  11:111~lf? 
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I k ~ a ~ l e r  bargains nirli the debtor that 1le will put up  with half 
of hi. debt, 2lnd a. to the ot1:er half-which, i n  respect of his 
o n n  interest, n n s  estinguizhed-he s t i l da t e s  n i t h  the debtor 
that inqtead of totallv eatiliguishilig it he mill keep it on foot 
for the h ~ n c 5 1  of the debtor hiniself or an)- person lie may desig- 
nate. I Ie  the11 ~ ~ o m i n ~ i t c s  1115 n-ife and childl~en, and upon the 
-urreiltler of tlie former note he, the debtor. executes u new note 
for one-half i l ~ e  sum to a i m w n  IE lru-t f o r  his oxn  v i f e  and 
children. yet it is w id  h c  did 110; give them this sum of money, 
but that B e r J e r  did ! The C'ourt c'unno~ he so blind as not to 

qec through so simple and qhallo~~- an artifice as this, nor 
(186) he so insensible to good morals among the trading classes 

and to tlic tendencr of such a tranqnction to break dovn 
 he security of creditors, and to put them completely in the 
p o ~ w r  of the debtors, as to lir,itate in dwlaring that in law such 
a p ro~ i s ion  cannot stand, and that thr  deed is void a. against 
the plaintiff so f a r  as it is  a s c c u r i t ~  for the debt i n  question. 
I t  is truc Shield and those vhose interests lie renresents are not 
t l i en i a~ l~  es guilt>- of any f raud:  but, then, they are mere 1 d m -  
rcers ~ h o  gale  nothing for this debt. but acquired their interest 
entirely by the fraud and dishonesty of the person vlio made this 
colir e~-ance as a security to them. Though innocent thenlqelves 
they cannot derive a good title through that person, but must 
take it tainted n i t h  hi. fraud. ,it the bar it n a s  alqo u r g d  that  
the deed XI-as void a, a security for the rcqidue of the debt to 
Beailey hinlwlf ; and, indeed, that  ii l w s  void as an  entirc deed 
in respect to all tlie deeds mcwtioncd ill it. if t l x  plaintiff had 
imneached it to that extent. Perlians it will bc fonnd didicult. 
up011 principle or authority, to exonerate Ccasley from the con- 
sequences of his privity in th::t part of ihe case ~ h i c h  taints 
the deed and rcnders it loid.  to some lmrpose at least. But as 
it i i  obrions that lic nac  m9re si l~ncd againqt t h a ~ i  sinning, and 
u a s  innocrnt of ally actual intent ro iniure anv nersoii. but 
aimed to s:,re liilllsklf. the Conrt ~ o u l d  ;noit rrlu&antly pro- 
nounce the deed ineffectwl a. a .ccnrity for his half of the debt; 
and vill at least defer doing so 1171~il the questicn has been fur- 
ther considered. and it shall 'ur found nrcesqary to the justice 
due to thiq i~laintiff. At lnresent it i~ to he honed there nil1 be 
no such n w ~ i s i t y .  The truitcc doc% ]lot gire in his answeg an  
::ccount of the rruc; f m d ;  bl:t i{ i, ill~ini3tf'd that  n lwn got in 
it may be sufficient to  s ~ t i s f ~ ~  rllc dcbts mcntionrd in the deed 
and leal c a 5111all w r p l i ~ ~ .  xi  hich of C O I I ~ S P  ~ ~ - n d d  be applicnhla 
to the l)laintiff'c, jndqnieat, nilether the deed itood or not. I f  
the futld chould realile thow expectations tlicn. after putting 
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out of the ~ ~ u y  the dcht dne on the note to Shield, the rlicaris 
will he m111)lc to  pay the plaintiff without interfering with 
Beaslcy's right to hnve his dcbt satisfied out of the fund. Tliere- 
fore, aftw dc rla~,ilrg that lio part c ~ f  the fund ill the llnnds 
of Sichols, the trlistee, shall, as against the plaintiff, bc (157) 
applied to the, dcbt to Shivld, the decree nlust direct all 
inquiry and account of thc trust fund and of the debts paid or 
payable thcrcwut, so as i o  cv~nblc us  to ser what s u ~ n  will bc 
applicable to the plniritiff's demand. Should there be sufficient 
without intercepting uhnt  nould, according to the deed, go T O  

Bcaslcy. TIT need not consider the question just alluded to as the 
deed is, at all ercnts, good hetveen the parties, and Beasley can 
call for any f m d a  in tlw hand.. of the trustee not claimed by 
another creditor. 

PER CURIARZ. Decree accordingly. 

Ciiril: B n f n e r  7%.  Irzc.in, 23 S. C., 497;  Pnlnzer .c. Giles, 55 
N. C., 71. 

GEORGE K I S G  v. .TOSEPII ICISCET. 

The plaintiff by an absolute deed or Imrqain and sale conveyed a 
tract of land to the defenclant. At the time of the execution of 
the deed the defendallt aqreed that the plaintiff might hare the 
land back, provided he repaid the purchase riloney and interest 
~vithin two 3 ears, or, i f  he could, within that time. sell it to one 
who ~\onld  give a higher price. Both parties spoke of it as a. 
sale, and the price given Tvas the full value of the land. Hcld ,  
that this agreement amounted only to a co~itrilct for the resale 
of the land within two years, and did not conqtitute a mortgage. 

THIS was a case transmitted to this Court from the Court of 
Equiry of J o m s  County, where at the Fall  Term, 1840, it 11:d 
been set for  hearing upon the bill, answer, txhibits and proofs. 
The  facts are stated in  the opinion of the Court. 

S o  counsrl for the plaintiff. 
J. II. Brjla,lt for the defendant. 

DANIET,, J .  The plaintiff filed this bill on 29 Kovcmber, 
1833, to erljoin the defendnnt from proceeding in  an  action of 
ejcctnlent against hiul, and :dso to redeem he alleges to he 
a mortgage of the land to the defendan!. The  plaintiff alleges 
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that he. being &?tressed for money to pay his debs. 
1188) agreed T O  mortgage to the defendant tlip land, 220 acrrs. 

nor th  $3,000. for the iunl of $1.300; that being an illit- 
erate n u n  it ~1x3 agrrccl betncen thern that the defendant should 
h:,\e the mortmgc deed prepared: that instend of n mortgage 
deed lie liad prepared an alholutc deed of bargain a ~ i d  ?ale nit11 
a coxenant of vxrranty .  The plaintiff procecds to sixte that he. 
being nluch di.treqscd n-it11 hi. dchfa, and 11nx ing iio otl~c,? peivjn 
TO aid him but the defendant, and tlien having grcnt confidence 
in hi. nord.  did, on 2 3  Septen~ber, l q 2 9 ,  execute the said deed. 
under n par01 aercemcnt ~ i iade  at the time, that he :night rcdeem 
the lnnd in t n o  Fears: that on '5 Sorenlber. 1833. he tendered 
to the defendant all the money due to him on the said mortgage, 
hut he refuwd to accrpt it o ~ -  to rcconxq the lnnd, and brought 
a -nit at 11w to onit the plqintiff of hiq possewion. 

Thc defe'ndant i n  his anixer  c:,yq that the plaintiff offered 
to mortsagr the land to hini for a loan of money, but he espress1:- 
and d ic i inc~lr  refnscd to makc any qilch ae!-ce~,ieat, hut told the 
plainiif? t l ~ n t  he ~ ~ - o n l d  purchase the land ~ll~solutrly.  The re -  
upon an  apreemcnt for the abqolute d e  n n s  entered into be- 
tn-cen thenl, and thcv both n-cnt to a mutual friend to  ha^ e the 
deed ~)rcpared ,  ~ r h i v h  naa  3ccordinely done, and the deed n a s  
distinct1~- rcrd o \cr  to the plaintiff, and hc executed the same 
n-ell unders;andil:q it9 purpo:'t Thc dc fend~n t  admits that he 
did agree a i th  the plaintiff to resell the land to him in two years 
for thn ~ a ~ i i ~ .  w n l  of money, v i t h  interest. or to conyey it to his 
appointee. if such appointee ~iwuld gire a larger sum. But he 
denies that the dccd l)r hinl takcli n'ns el cr intended to he a 
rnorteage to vcu rc  any debt or demand n hich the defendant had 
on the plaintiff. The rlcfendar~t saTs  hat the price by him paid 
for the land ($1,200) n a s  a full and fa i r  price for the same; 
that he af temards  l r a 4  the wid  land to tlic~ plaintiff foi. t n o  
wrcm-ix e 7 ear.. e:,~)ccii~lq that 1i(, nliqhl :IT nil himself of the 
acre tm~mt for a rewlc, : i11xt ilic, pl'tintiff, fai l i~lq t o eom1~ly n i l  h 
th(2 a p ~  e e m n ~ t  l o  r e l , n rc l~?v  7. ithin the ti11,e linlitr~d. he, at the 
tal,lr:it i m  of ' I I P  rn c c a r s ,  occnpicd aud d t i r a t e d  himself all 

111c land rxcept the dn:~llill;-lion~~ and wnle lc~t-. of land 
( l..!)) n w r  i-. v llich 1ie.out oi' l L n ! l l a n i l ~ , l ~ ~ t  the pl::in*iff occilp-, 

:is lir. h l c l  l l i w  110 otlifr idace to IrioTe to. Since lie took 
~wg+-ion of the land l ~ e .  the clcfencl:mt, har made large im- 
~ n - ~ ( w ~ e i l t q  ill clf:~rinc, ditching and fencing. The defendant 
denicq that tllc plnintifT is i l l i t e~ r t e  ; lw denies m y  circuln; en- 
t i b ~ ~  or undue ad1 rntagc talien of thc pl:~intiff to obtain the said 
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absolute deed of bargain and sale. To this answer a replication 
n7as put by the plaintiff. 

There has becii a great deal of testimony taken in this cause; 
nlany witnesses ha l e  been cs:rn~incd, and among the rest 
Emanuel Jar l l im~,  nllo xrot  e ihe deed. H e  says that King and 
Kinceg caille to his house, and hoth parties requested liim to 
v r i t e  a mar ix~i ty  deed for the land, nlhic11 he did. King said 
he had sold l i i ~  land to I L c c y .  Kinccy said at the time of rc- 
ceiving the tlced that if King ~ ~ o u l d  refund the sun1 given for 
the land nithill tn70 y c n ~  from that time he would return the 
land in a quitclaim dccd. Witness u o d c ~ ~ t o o d  this to be a part 
of the contract. F. 11. Jarman, thc s~ i lv t , i b ing  witness, states 
that  King thcn and a t  tliat time said lle sold the land to Kincey; 
asked his father to n r i t e  the deed. I1 was done; they executed 
it, and he niiiiesicd it. Kinrev then stated that  he had bought 
the land to save hinrsclf, and n l ~ w  King paid hini his mone? 
and interest he mmld g i ~  c the land 111) to him again. Sereral 
of the witncsws depose that  King told them that he had sold 
rhe land to Xiinccg. but that IIP had t n o  gears to get it back 
by yaying the same n~oncy or selling it to any other person at 
a hlgher price than ICincey had givcn for it. There is proof 
that  Ring knew how to write and read writing. H e  knew wl~at  
he n7as doing nlien lie executed the deed. There is  no proof 
that  Iiinccy circuiil\ ei~totl him or imposed on the mealiness of 
his undcrsinndii-~g to get him to execute an absolute deed, wlien 
he intended a mortgage. As to the : : h e  of the land there h;rs 
bccn a nulnher of nitnesscs esamil~cd. Of those on the part of 
the plaintiff some s:ly it was worth $i1,300; qnc says it was worth 
$2,000. Of those on the part  of 'he defendant three say it mas 
n~or th  only $1,000; s e ~ e r a l  say (and they are good farmers and 
nlcn of standing in tlic nei~hhorhood) that the price 
g i ~ e n  ($1 300)  was :I fxll mld fa i r  price for the fee simple (190) 
in the said 1a11d. LTpon t 1 1 ~  n l ~ o l e  case, thcwfore, n e  are 
of the opinion that a n~ortgage nns  not intcndcd by the parties 
at the tilw of the csrc~ltiorl of the dced; but that tlie dcferld:nit 
agrccd hy 1):rrol to res~11 to t11e plaintiff or to his appointee in 
two yral-q f m m  the date of the dccd, for tlic s a n ~ c  sui11 to the 
plaintiff, or to his appoiiitw, if hc nould gi~c. a larger su111. 
Froin a11 1he icstimolt~ wc t i:iiik $1,300 Tms a fair :llld full pricde 
for the 1:ind :it the c!:i+c of +lit, dced. l'licrc is 11o:hing in the 
criclcnce to slton that : 11c lwi+ies con1 cnliilnl cd a it~ortg:rgc. 
Thcrc is notlliug t o  slio\\ tll:lt the, plaintiff was takvl~ ill or 01)- 
pressed by tllc do fc~~dan t .  Thc p1:lintiff did not itlakc app1ic:r- 
lion tq rrpurcl~nsc the 1:n:d in the ti111c agrccd upon, and ltc now 
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has no r ight  to  complain. T h e  bill must be dismissed v i t h  costs. 
PER CURIAM. Decree accordingly. 

C i t e d :  E l l i o t t  r .  Xa .~wl l ,  42 S. C., 249 ;  SyXes z.. B o o m ,  132 
S. C., 207. 

GEORGE TV. RE:O\YS et al. r .  JANES ,J. LOSG rt xl. 

Where a lilaintiff obtains a judgment at law nhich becomes dormant, 
i t  is not necessarx to re\ i \  e ~t ill older to enable him to apply to 
a court of equitj for its aid iii c roc wring satisfaction of the 
judgnent. 

I t  is generally necessary to issue an execution a t  law hefore coming 
into this Court for its a id :  fi1,st. because. n-here the object is to 
clear the title of property. alleged to be subject to execution, from 
elicunlbrances, etc., the execution i~iust  be issued that it  limy 
crrnte a lien on that specific property; secondly, that  i t  lnay 
appear froin the return of t l ~ t l l n  h o ~ r n  that the defendant has no 
property ~ h i c l l  can be reached hy  an esecution of the law. But 
no further execution is llecessar~- where the defendant had been 
once talien on x ?a. scr. nntl discharged under the insolrent debtor's 
law ; and \\-here he admits in his ansv-er to the hill that he has 
nothing tangible hy an esecution. 1)ut only c71oses i n  action held 
in trust for hiin. 

THIS case came originally before this  Court  upon denzurrer, 
which \\-as orerruled.  See 22  K. C., 138. T h e  cause xTns then 

remanded, a n d  the  defendants Long, H a r d i e  a n d  H a r -  
(191)  g rore  ansx-ered, and  t h e  other defendants let the  bill 

be taken p r o  cotzfesso against them a n d  set f o r  hearing 
e.c par t r .  I I a r i n g  been set f o r  hearing i n  Eon-an- Court  of 
Equi ty  upon the  hill, answers, judglnelit 1170 c o n f c s s o ,  exhibits 
a n d  interlocutory order, the case x a s ,  a t  t h e  F a l l  Term,  1810, 
t ransmit ted to this  Court  fo r  a determination. T h e  only ground 
upon  which the  defelidant 11071- resisted t h e  plaintiff's r e c o ~ w y  
m s  tha t  the  juclg~iierlts a t  l aw of Campbell & B r o n n  agairist 
Long, sought to  be enforced by  this  hill (see former case), Tvere 
dormant  a t  the  t ime t h e  hill xTas filed, a n d  tha t  Campbell's judg- 
ment is  still  so. 

I r e d e l l  f o r  the lilnintiffs. 
J .  II. B r y n n  a n d  B o y d ~ n  f o r  the  d ~ f e n d a n t s .  

Rrrrxs, C. J. I t  appears  upon  the  pleadings t h a t  t h e  plain- 
tiff Brown gave to t h e  plaintiff Camphell his bond wi th  surety 
f o r  the amount of t h e  debt of Long, one of the defendants, to  
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Campbell, for ~ ~ h i c h  Bron n r a s  Long's surety ; :rnd that t1lei.c'- 
upon (Y:~iill)bell a s s i p ~ d  the j ~ d g ~ i i e n t  :\I law lo the plaintiff 
Co~van,  i n  trust for Brolvn. I t  is admitted by the dt4cwdnnls 
who have answered that Josiah IInie and Robrrt Huitb n.c,rc> 
res1)cctiwly indel~tcd to Lollg by honds in illc sunlr n~ei~t ioncd 
in  tllc bill, a ~ l d  that he, Long, cndorscd the honds to the d (4~11d-  
ants Ea rd ie  and IIargrove. in trust for himself and to n~' l l) l(> 
then1 to collwt the drbts for his brnefit. I t  is  :t19o adlnit!c(l 
by t h m ~  that the defendant Long has no viqiblr or tangible pi'op- 
erty. But Long states in his ansxw,  and such is  the fact, that 
a t  the filing of the bill both the judgment obtained by Canipbcll 
and that obtained by Brown against Long were dormant; and 
although, p m d i i ~ g  this suit, the latter has bccn revived, Camp- 
bell's j u d p c n t  is still t.lorni:int, and for these reasons he insists 
that tlicrc can be no relief here in  respect to either of tlie judg- 
ments. 

An order n a s  made by conscnt i n  the Court of Equity of 
ROTKIII County that the ~uas ter  in that court should collect the 
moneys due 0x1 the honds of the Hnic,s, and l l dd  the same mhject 
to the dccwc of tlie court, and the cause n a s  set for  hear- 
ing and sent to this Court. (192)  

But a single qucxitiou arisi~lg ill the present state of this 
case, whicli is whetl~er tlie plaintiffs are precluded from the 
relief to 11-hich they would othcrwiqe be entitled, because the 
judgnwnts at law were dormant when the bill was filed, and one 
of them is yet so? Upon the consideration of i t  our opinion is 
against the objection made by the defendants. 

We agree that the creditor must show himself to be so by judg- 
ment, for it is only after he ha3 established his debt at law that 
he call claim the interposition of this Court to aid him, either 
by making his execution a t  l:lw c4kctual or by giving him rclicf 
by decree in this Court i n  the nature of an  execution. Rambnut 
v. J I o ~ / f i e l d ,  8 Pu'. C., 85. But here the debts have been reduced 
to judgments, and thus their justice concliisively established. 
I t  is t rue no execution could rcgnlarly issue on them while dor- 
man t ;  but even then there is not such a presuniption of satis- 
faction as to render an  execution, if issued, void. I t  is only 
irregular and may be set aside a t  the instance of the party. 
Ozley .v. ~lIizle,  7 N. C., 230; Dawson v. Shepherd, 1 5  N. C'., 
497. Xuch  less can it be assumed in  this suit that  the judgments 
are satisfied, or  that  the whole drbts do not remain justly duc. 
when the debtor hin~rclf ,  after admitting the original debts and 
judgincnts, does not pretend in his answer that  he has ever paid 
one cent upon either. T h r  arrangement between Campbell and 
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Brown doe? not anlouni to payment, for  to avoid any possible 
infwcncc of the qort an :wsignment is taken to a third person, 
nhich  has been held snficient to keep the security on foot. 
I1od~e.s c. L l ~ - ~ ~ 7 s f r o n g .  14 S. C., 253;  Shcucood c .  Collier, 14 
5. C.. 380. 

r 3  Illen, vitlt regard to isilling an execution on a judgment be- 
fore coming into thi. Court, sTe acre? IikcnGe that it is gen- 
erally proper a ~ ~ d  nece-sarr, and that for sereral reaqoriq. T h e r e  
the object of coming into a court of equity is to aver ta in  en- 
cumbrance<, to srt aqide corn-rranceq as fraudulent, or otherwise 
clear the title of propertr  nhich  the creditor alleges is liable 
to be <old undcr cwcution at l ax .  the s n i n ~  out of an esecirtion 

beforc filing the bill is indiqpensable to create a specific 
(193) lien on the jmrticular property in respect to vhich  relicf 

j q  sought. Rut if the propert7 out of ~vhich  the satis- 
faction is .ought be an equitable richt nlerely or any other right, 
nhich  c:~nnot hc rrached bv :L legal esccntion, it is vain to issue 
the eseruiion so f a r  as respects the c~ea t iou  of a lien, for if 
issued it could ha re  no s i~ch  effect. I t  i;. hoxv-er.  ordinari1~- 
proper, eren in  such n case as the last. 7.1, take out an exccl~tion; 
but for  a different purpose, nalilely. to establish. by demmding 
property from the debtor and a rctilrn of tc<1 '1(7 h o n n ,  that satis- 
faction cannot hc had at law cut of any othcr effcctq cf the 
debtor. and for that  rrason tlmt the creditor n a -  coninelied to 
con]? into n court of equity for catisfaction oiit of >uch of the 
debtor's effects as that  conrt onlr  can reacl~.  A1 co11i.t of cquity 
neler  interposes in behalf of a mcrc lc;r,:l d ~ l n a n d  unjil the 
creditor has tried the legal rrnledicq arid fo11xd them ineffectual. 
Thrn and not before this ('ovrt lend3 i t i  extraordir1ar~- aid. 
JIcKnij e. ST'illinnls, 2 1  N. C , 399;  Rorrrbuuf 1.. ,Va?l f i r i r l ,  8 
S. C., 85. But in the present c a v  the nccewity for +lie action 
of this Court sufficicntlx- appear%, 71-ithcut reqortinq to furthcr 
esecutionr nt lax-. The debtor n as oncr taken i n  execution, and 
obtaincd hi< discharqe as an inwlrenl ; and he non admits +hat 
nhen  this bill n7as filed and nhen lie ansncred he had nothing 
taneible nor any effects hut the+ eqiiitahle demands. dilc on 
notes aqsigned bv himself, slid 11cld in t l ~ q t  for  him. TThai 
usefnl purpose could a fnrthcr esccntion ans::er in such a case? 
Sonr, nhaterer .  I t  coidd create no lien. nor conld ii eqtnbli.11 
as clearly aq it is eqtal~liihcd by i lip :utCner; illat the creditor 
could not oLtain sati5fnciion a t  h x ~ ,  pr LT- means of an>- efsccu- 
tion bnt w c h  as this Court can -upply. 

TYe therefore illink the defense mutt fail, and declare t l ~  
plaintiff Bron n entitlcd to wtiqfnction of the principal monpy 



and illtrr(1,t n11d the costs due 011 ihe two judgn~ellts, out of the 
~rloileysai~isillg fro111 t l ~ c  bonds of the TIuics; and it must be 
~ e f c ~ r r c d  to the inaiter to inquire and report the s u n s  due in 
Ivspect thereof; and, also, the t ~ ~ a s t e r  of the C'onrt of Equity for  
Rowan C o u ~ ~ i y  must 11c d i r c ~ i ~ d  to pay into this Court the 
moneys arising f ~ o m  tllc ?:lid bonds of Josiah IIuie and Robert 
IIiiie, a? 11c ~ M T  collect t l i ~  s:nnc, io iw apl~lied as f a r  
as ucceswry !o tlw s:iti~i:~ctioil of t l i ~  1)lililltifl's said (19.2) 
drm:l~ids and the cost, of this suit. 

PER CURIAK Decree accordingly. 

( ' i tccl:  E'ros2 v. f le!lrmlds,  39 x. C., 500; K i i p a i ~ i c l c  e. X e a n s ,  
40 3. C., 2 2 2 ;  Powe l l  c. Tl ' t r t so~,  41 S. C.,  3 3 ;  B l i d g e s  P. J l o y c ,  
45 K. C., 173;  M u t y h ~ e j j  c. IVood ,  47 N. C., 64;  Br~ jc rn  .c. 
B r o o k s ,  31 X. C., 580; B.i i t fu i i z  21. Quiett, 54 3. C., 330; Hanncr  
v. Douy lus s ,  57 K. C., 266; Dinota v. Di.ion, S1 N. C., 327; I h s -  
dale c. S i n t l a i t ,  S3 K. C., 340; Banli 2'. H ( i r ~ i s ,  84 N.  C., 209. 

E1,I SIIERRILI, et al. r. JAJIES HARRELL et al. 

JVhere, in an illjunction case, there is a probability, from the facts 
stated in the bill, and ]lot denied by the answer, of the plaintiff's 
snstnining his claim for relief, n inotion to dissolre the injunction 
npon the conling in of the answers ought not to be granted. 

I t  ih not proper to say. "the case ronliirrl o n  to  7)c 1rtar.d 11l)o11 the hill. 
:luswer. e~hibits ,  etc'.. it is ordtred slud decreed that the injurlc- 
tioil be c~)iltin?led 1i11ti1 t l ~ c  I~eari~ly," because here is an al)s~lrclitr 
in terms. and a c.auw (nn only be h c a i d  when it is rcqnlarly set 
(Ion n foi 1 1 c n ~  in( / ,  :~ccordli~g to the course of the court. A motion 
to (li\.oll e i u  :I 1t1~1.c motion ill the progress of the cauqe, prelilll- 
inmy to its heariilg. 

1'111h was an nppc:11 from an  i l i t e r l o e ~ i o r ~  ordcr of 1 1 1 ~  Court 
of Equity of I,I\( ~ I A ,  nmde in the cause by his Hoiror, f ' enmon,  
J., ovel*ruling n ~iiotion to dissol~ e the injunction which had been 
granfed, and dirwting tltc injunction to be contillucd until the 
hearing. Thc facts, so f a r  as they are relevant to this question, 
are stnlcd in tlic opinion of the Court. 

G i c u ~ r d c ~ s  and I l o l , ~ ~  f o ~  plaintiffs. 
11'. J .  r l  lennntlcr for defendants. 
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GA\TOV, ,T. Tllii ca-c hni  bcen brought before us b~ an appeal 
frmn an intcrlocutor~ order of the count\- of Lincoln, reflising 
to dii-r 11 e a11c1 cone inuing until the h ~ a r i i i g  of the c a n v  an  in- 
j u n c t i o ~ ~  uhirlr had iwucd 111)0ii the filinc of the bill. 

Tllc bill and the ariunerq are ~ e r v  roluminonc, and it i? not 
necewirx7 for thr, purpo-c of deciding or of s h o ~ ~ i n g  the grounds 
of our deciiion npou the cubject-matter of thiq appeal to set 

then1 forth in derail. l i   ill he slifficient to statc that  
( l 9 3 j  upon rlie hill a n d  the nnqners it appearq that a xeak- 

minded tholigli not insane man, of Iiand~oliie fortune and 
little indcshted. eliteled into a contrnct a i t h  one of the defendantu. 
r h o  mas his connection bx- marriage and in posseqsion of his 
unbounded confidence, not a man of large estate. and concider- 
a1117 involred in drbt, b r  T\ hich he comered asvay nearlv all 
that  he had on earth-the 11qu.e in ~vliich he lircd, his plmita- 
tion, npgroes, stock and furnitiirc of e r e r r  description-in abso- 
lute propertr  i ~ p o n  n qirnplr rngagenient. ~ ~ i t l i o ~ ~ t  security, to 
afford him suhsi;tence d11ri11g l i f ~ .  I t  also appears that imnzedi- 
ate17 afrer this contract 7\aq ~ ~ e c ~ t c 1 1  (liff~renceu a r o v  betxwn 
the parties ~vhicli led to r c p e a ~ d  attempis on the part of the 
grantor to hare  it a n n u l l d ;  that in the courv  of t h e v  ncnotia- 
tionq the defendgnt exercised all ihe pox-ers orer tlic plaintiff'.. 
\\ill. nhich  folloxed upon thib chance of doniinion in t l ~ c  prop- 
erty. E U C ~  a?  r e m o ~ i n g  the negroeq, takinq aTiTav ilic proricions 
and barcaining for the sale of the house and p lmta t ion;  that 
under theqe circimqtances he and the tx70 other defcnrlrnrs. who 
nere  cognizant of all that v a s  donc, sncceetled in obtaining from 
the imhrrile and tlistreesril man nt  l o i r s t  three ncgroes and bonds 
for $2.400: the o n l ~  consideration f ~ r  all vhich  TI as his lihera- 
tion from the oppressive contract. S o n  it is not for 11s to antici- 
pate h o ~ v  thme matters .hall appear vhen  the cause qhall be 
broi~glit to a hearing, and n e  are reluct.-nt io exprc-q any opinion 
which may prejudice the caqe of t h ~  defendants. But we hare  
no difficult7 in wyinp that notnithqtanding d l  tlic matter? 
averred in the ans~vers enough of the hill stands undisputed and 
unexplained fully to  jnqtifv t h ~  order for retaining the injunc- 
tion until the Ilearing. Thrre is such a suffic~ient probabilitv of 
the plaintiff'.. iuitaining his claim for relief to forbid a 
motion ~vhich,  if successful. might rcnrler a n -  drcrce then ob- 
tained by him altogether unarailing. 

T e  deem it fit to notire a confusion in the qtatemrnt made up 
for this Court n l ~ i c h ,  if it  corresponds TI-ith the entries and 
orders belon-, m a -  tend to incon~&ence. The  transcript states 
that a nioiion waq made to dissolre the injunction. and then 
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1)roceeds thus : "The casc co~uiiig on to hc, heard upon 
the hill and ansnera, exhibits filed and argument of (1!)6) 
counsel, it  is ordered and d w w d  that t l ~ v  i~i.jui~ction bc 
continued until the hrnrin:." ITere is :1n absurdity in tcnlis. 
How can the court ortlcr ille i~ i j~ inct ion  to h r  kept up  until 
the hcaring of tlic eauic wl~en  the rause is :llrcady heard? ll 
inotion to dissolw thc injlnlctioii does not bring on a Ilearing 
of the canse. I t  is a niotion made in the progrcqs of a cause 
and preliminary to its hcariiig. The bill, answers and exhibits 
may be read upor1 that  niotion, ~ v i t h  a riew to the determination 
upon it. But t h e  c t ~ u s c  is not to he lieard until it  has hccn set 
down for hearing; and i t  is  not lo b~ set down for heari~iq until 
a full opportunity has been had, according to the cstahlislled 
course of the Court, of putting it into a state fit for an adjudi- 
cation upon its merits. 

A certificate d l  bc sent to the conrt below in conformity to 
this opinion, and there must be judgment here against the np- 
pcllant for  the costs. 

PER C c ~ r z n r .  Decree hclo\v afirined. 

C i t e d :  Miller c. TT'nshbu~~n, 3s S. C., 165. 

JOI IS  RIRD.  Administrator, etc., r. JIARGARET GRAIIAM et al. 

L a ~ s e  of time constitutes no hor  to the cl;liin of the nest of kin 
ng~inst  an admillistrator, but onl;a raises a presumption that 
satisfaction has been made, or the claim to it abandoned. 

The farthcst the Court has qonc in raising this prcsuluption is where 
there 11x5 heen an interval of t ~ u e n t y  ucal's a f t e r  t h e  time ap- 
poirctttl f o ~  sct t lct t~ei i t  wit11 tho nc>a.t of hin.  and there has hem 
no clai~ii made. no esp1:lnation given of the delay to claim, and 
no cirru~ilstance ap1)earing to show the trust yet unclosed. 

THE bill in thiq case was filed in tlw Conrt of Eqnity of XOXT- 
coarmr. After the cnsc hntl been srt for hearing in that conrt 
it  was transmitted to this C'ourt, i n  n~hich a dccretal order de- 
claring tlir rights of thc plaintiff was made nt Dccc~iher Term, 
1885; bnt the Court tlie~i dcclined to make a final derree for 
the w a ~ i t  of n c c c w ~ r p  parties, and rnnandcd the cause 
for that pur1)os~. These 1)arties I ~ a ~ i n g  hem 111:tde and (197)  
having filed tlwir ansx-crq the casc was r r t n ~ m d  to this 
Court for a f ind  determination. A211 the facts will br found in 
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the report of the case, 21 s. C., 169; and the grounds on which 
this Court non- decides are stated in  the opinion delirered. 

LIIei~deizlznll for the plaintiff. 
Il'iiiston for the defendants. 

G ~ s ~ o s ,  J .  At Decenlber Term, 1333, a decretal order was 
made in  this cause, declaring that the plaintiff, as administrator 
of Charloitc, his deceased TI-ife, v a s  entitled to one undivided 
qisth part of the female slave Oney, formerly the proper t -  of 
Robert Grnhanl. the father of the said Chr,rlotte. and of the 
increase of said Oncy. But at the same time n e  declined render- 
ing any final decree, 11otn itlistanding the parties then before 
us had v - a i ~  ed all objections for r a n t  of parties, because x e  
drcmed it indispensable that the persons actually holding these 
dares  iliould be brounht before the Court. The reaqons which 

L 

induced 11s tc~  make this declaration are set for 11 111 thc opinion 
r)uhli~lied. 31 X. C.. 169. The hill has since hnm alilended by 
makinq a11 tllr nece>sal3r parties thereto. and it i i  now broughr 
on to a lienring a< against the lie71 d ~ f e n d a n v ,  and for a rehear- 
ing as  against the o r i g i r d  defendsnts, to nhom IW harp granted 
lea\ e to ha\ c I hc former decret a1 order re-~xamined.  

I t  is unncccscarF to consider any of the qpecial matters of 
defenie qet up b~ the new defendants hecausr thcce :;re affirni- 
a t i w  allcgatioli; on their part ,  in aroidanoe of +lie plaintiff's 
claim, and the a n ~ n w .  containing then1 hare  liceu p11t in issue 
hy a general ~cplication,  and no ljroofs 31-hate1 r r   ha^ c been 
taken to support the allcgationq. But they :ill rely na in1~-  011 

the ground of defrnse taken by the original defendants, under 
\~-honl t h e -  set np  title, that the plaintifi v a s  paid and satisfied 
in full for this claim in a settlement with the administrator of 
Robert Graham in 1818: and on another, to-nit.  that according 

to the established course of the Court a bill for an account 
(198) by the next of kin against an  administrator d l  not be 

entertained after a lapse of tventy  years f1.0171 tile dercfh 
of the  i n t e s ta t e .  T e  do not so understand the course of the 
Court. Lapse of time constitutes no bar to the demand of an 
account bj- the next of kin against the administrator; but it 
may raise a prcwmption that  an  account has been rendered and 
catisfaction made, or the claim to satisfaction abandoned. The 
farthest that v e  have gonc in  raising such a presumption from 
lapse of time is vhere  there has been an  interval of twenty 
years after the time appointed for settlement of the nest of kin, 
and there has been no claim made, no explanation given of the 
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delay to claim, and no circumstances appearing to show the trust 
xet unclosed. T'pon the pleadings it docs not appear that  such 
an  intcrval elansed in the urcsent case. But if it  did. we have 
alread-v stated in the opinion referred to, the circumstances dis- 
closed by the defendaiits which ha re  brought us to the conclusion 
that the plaintiff lias neither been paid for his sharc of Onep 
nor has abandoned his claim therefor. We see no cause to 
change that  opinion, nor do we deem i t  necessary to repeat the 
reasons upon vhich  it is fonnded. 

The decretal order as heretofore kendered is t h e r e f o ~ ~  con- 
firn~cd. and a similar d c c ~ e  must be rendered against thr  new u 

defendants. The plaintiff must also be declared entitled to an  
account of the hircs and profits of the slaves, but such awount 
is not to be carried back further than to the time of filing the 
original bill. I n  thus restricting the account the Court is  ia- 
flucnctd bv these considerations. We have heretofore stated 
our belief ' that thc negroes remained in  Mrs. Graham's posses- 
sion until the dirision, by the gencrxl acquiescence of all inter- 
ested. And when the dirision v a s  made, leaving out the plain- 
tiff, it was in  fairness incumbent on him to give prompt notice 
of his claim to  those who receired the negroes as  the nest of 
kin, and probably nnder the supposition that  there was no o t l~c r  
claimant. Upon the taking of this account the commissioncr 
will of course give 1-0 the defendants thc benefit of all just allon-- 
ances. 

PER CURIAII. Decree accordingly. 

C i t e d :  J a m e s  1%.  Mcl.f fhclcs.  40 S. C., 29 ;  Glenn e. Kim- 
hrough,  58 K. C., 1'74; TVl~cdbcc v. Tl'hcdbee, ib., 393; Tltonzp- 
,son 2'. Not ions ,  112 X. C., 310. 

J O I I S  G T 7 S T E R  r. J O H S  T H O M A S .  
(199) 

Where the plaintiff does not pror-e to the satisfaction of the rourt 
that his contract has been obtained from him by mistake or by 
iniposition, niisrepl-esentntion, fraud or surprise on the part of 
the defendant, this Conrt cannot relieve him, although they may 
believe he has been h n r d l ~  dealt with. 

'Chat the ~)lnintiff entered into his agreement to avoid a controrersy 
a t  Ian- ; tlint he v a s  ignorant of the law, and wnc, nlarmed 11y the 
defendant issuing agai115t him a writ of qir cscnt, when it does 
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not appear that the defcr~lant sued out that process with an 
ili~proyr.r ol)jec,t, co~istitutes 110 ground for relie~ing him from a 
contract 1-oluntarily and deli her at el^ entered into. 

THE  IS a bill filed nt September Term, 1836, of NOORE 
Cowt  of Equity. The  ani\Ter of defendant was filed, replica- 
tion entered, depo4tions of xitnrsses taken, and then the cause 
\$as set for hearing, and on affidavit of plaintiff remored to the 
Supreme Court for hearing. The facts are set forth in  the 
opinion of the Court. 

I17im?ox for the plaintiff. 
B a d g e r  and V e n d e n h a l l  for defendant. 

G a s ~ o r .  J. The matcrial facts stated bv the nlaintiff i n  his 
bill, as constituting his clnim for relief, arc that in November, 
V l 9 ,  he n.as appointed administrator of the estate of Benjamin 
Tliomas, of Moore Count!-, then lately deceased, and guardian 
of his fire infant children, among  horn and a married daughter 
and the widow of the intestate all the personal estate vias dis- 
tributahlr; that on 13 February, 1822, he paid over to the widow 
and to the defendant John Tl~omas,  one of the wards who had 
attaincd full age, and to the husbn~ids of such of the girls as 
vere  married. t l i ~  i1u11 of $142.33 each, as the true amount of 
thcir 13c\lwc*ii\ e clistributice illares : that at Februnrr  Term. 
1524, lie rc.-iqncd the guardianqhip of his remaining wards and 
therc.npoi1 paid 07-cr io  Jolin Thomas, n 110 was appointed guar- 
dian in his stead, the same sum for each of them; and that in 
thih he thought lie had honestlv discharged his d u t ~  as admin- 
istrator and mardian .  each of the settlenients har ine  been made " " 
under the supervision of auditors appointed by the county court. 

Rut the bill charges that afterwards John  Thomas and 
(200) the reht of the next of kin of his intejtate filed a bill i n  

equity against tlie plaintiff for an account; and he, "be- 
coming old and b&g \ ery unnilling to engage in law, and con- 
v ious  of I ~ a ~ i n g  manaced the eqtatc d l 1  good faith," agreed, 
before ansn-erinq the bill, nit11 the defendant John  Thomas to 
r ~ f e r  tile matter to Alfred O l i ~ c r  and Williani XcLane: that 
they made a report c~shibiting a balance due from the plaintiff 
of more than six t h o r a n d  dollars; and that this, their report, 
was set aside by the court. The plaintiff states that the large 
amount so reported due by  lie abocc-n:med referee.., arosc in  
part from a clai111 of the folloning kind:  I n  the l i fe~inw of his 
i~ l t rs ta te  a mnn of the name of -1nghtr~- had taken charge of a 
stallion lrelongilrg to his i n t~s t a t e .  and had executed a bond in 
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the penal sum of $1,000, conditioned for returning the horse 
a t  the end of the season in good order, and to accoilnt for half 
the money which should be received for his services. Aughtry 
had returned the horse just before his intestate's death, but in 
bad order, and had not accounted for the use of the horse; and 
after the plaintiff adininistercd he settled with Aughtry and 
received from him one hundred dolltrrs i n  iull satisfaction for 
all claims, and vhich  the plaintiff deemed a full compensation; 
but thc refciws hold him chargeable for ihc pci~altv of ill(, bcnd 
and compound interest thereon. -4nd the plaintiff stnics {hat  
the amount so renorted TWS smellcd imnronerlr bccnnse of the 

L L  0 

rejection of vouchers offered bv him, whicli were legal and ought 
to hare  heen allon~ed. The bill then proceeds to charge that upon 
the suggeqtiori of the. dcfeud.rnt , T o h  t l x t  tllc plaintiff mas a1)out 
to reniorc his property out of the State, a Ire c r e d  v a s  iswed in 
that suit. alld he was conlnlanded to pile bond with wrcts- in 
the sum of eight thousand dollars, conditioned not ? o  rillnoTcl 
the said property; that after {his process came to 111~ shnriff'q 
hands, and before it v a s  executed, he and the defendant re- 
ferred the whole 171attcr in dispute to the arbitrammt of Stephen 
Berryman and Cornclii~s Dowd. J r .  ; that these nrhifrntors, qonlcx 
time in  180-2, entered upon the performance of the dutl- awicncd 
them, and had proceeded thcrenith so f a r  as to reject 
many charges and claims againit the plaintiff cont aincd (201 ) 
and a l lowd  in  the fornlcr rcport, and thereby to reduce 
largely the balance formerly reported aqainst him, whcn John 
Thomas statcd to him that if the arbitrators rcdi~ccd t h l t  bal- 
ance much he would not abide by their award, and propr~sed 
that  they should settle the controacrsy between themscl~ es, to 
which he agreed; that "being wifhout counsel, since the ne  rent 
issued, and being very much frightened by that process; ignorant 
about law;  fearing from the defendant's conversation that he 
would be finally stripped of everything, for  that he nould have 
to pay the whole penalty of the Aughtry bond with compound 
interest, and this would take cvrrgthing he was ~vor th :  in this 
state of alarm and confusion hr. stupidly and ignorar,tly aqrecd 
to give the defendant, and in  pursuance of the agreeinen1 did 
execute two bonds, one for the sum of $3,000, p:ly:rLlr in notes 
on 22 November, 1835, and the other for $1,316, pavablc 22 
Novcrnber, 1834; and the defendant engaged to h a w  the bill 
dismissed at his proper costs, and to procure from all the parties 
plaintiffs thereto receipts i n  full  m d  refunding bonds, and thcre- 
upon esecufcd to the plaintiff a bond ill the pcnnl win of $8,000, 
conditioned for the fai thful  performance of this engagement. 

3-1 1 161 
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The bill sets forth that afterwards he entered into a new 
agrcelmrit n i t h  the defendant, ~vhereby he engaged to delirer 
to the de f~ndan t  eight negroe., at the agreed price of $2,400, and 
to convey 10  him a certain tract of land ~ r h i c h  it charges to be 
n-orth a; l e a ~ t  $2.000. in satisfaction and discharge of the said 
bonds: and it detlnres that in pursuance of this new agreement 
he executed and d c l i ~  err d a bill of qale for the negroes, and that  
he t e n d e w d  a conveyance of the I:ind, upon defendant's deli7 er- 
ing the rcceipts and refuiding honds, according to his  engaee- 
ment. The plainiiff charged that defendant refused to do thls;  
alleges tliat the necroes are ~ o r t h  s no re than $2,400; that de- 
fendant a d  a brother of his hare  entrred into possessioii of 
said tract of land, and declares that  nlien the plaintiff made 
this lant 20:reement nit11 the defendant he did not believe he was 
ind~b ted  to the dcfendanr or to his hrotllcrs arid sisters. hut 

tllnt he entered into the same for the purpose of being 
(20.') S l e d  fro111 any conirorersu becanse of the bonds xhich ,  

i ~ ,  an iingualded niom~lit .  TI hen unfit from alarm and 
coniu-ion to l i no~r  and axqert llii riphtq, he lind executed unto 
the dcfcndant. The plaintiff adnlits that the hill i n  equity has 
beeu di-~liiwccl as agrcpd upo11, nltliough lie coliiplains of a dis- 
inpcnuou. attcnipt to tliron on hill1 a part of the costs; and 
that t1w t1efcnd::nt ha.. giren liilli il c r ~ d i i  iipon the bond of 
$3,000 for $2.100, the price of the nceroc- qo eonreyed to him 
b~ the plaintiff. aud coinplaiiir tliat he haq brought suit to com- 
p ~ l  ])~~ylllfTlT of the r~aidue ,  a n d  also of the other bond, upon 
n-hirh no credit in el1dors4. The plavcr is that the bill of sale 
for ~ , e ~ ~ r o e ,  111~x7  be c:incrl( d, and the liecmes redelirered; 
that t I 1 ~  n r t im on tllc honrls may be enjoined. and that an  ac- 
count inrv Le taken iindcr the direc~ion of the court of the eqtate 
of I h  j:lniill Tlionias, for which the plaintiff ought to be held 
re,pon4blc, lie, t ! ~  -aid p la i~i t i f f ,  ilierebv ellpaging io pay unto 
the perqonq ciltitled n11ntel er mic!lt be found due from him upon 
taking said accomlt. and for ceneral relief. 

Tlie bill n a. filed in Julic. lq36 ,  and John  Tl lo~~ias .  n 110 was 
the only defendant thereunto, put i n  his ansn7er on 1 September 
follominp. The principal matters therein set forth are that the 
bill in equiry referred to IF the plaintiff was filed boncc $de  for 
the 1)vr1mqe of obtaininq a fa i r  and full scttlenient with the 
plaintiff in  elation to his ndnliniqtration and guardianship. and 
u n d ~  n full belief that in conscience a large sum x7as due from 
him 10 tile c l~i rnantq;  that a: the request of the n o v  plaintiff, 
vi thout TI aiting for an  an-ner. the matters in dispute rime, by a 
rule of court. referred to sweral  persons chosen bv the parties; 
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that  these not being able to attend to the business, Alfred Oliver 
and Wm. McLalie were, by the full consent of all parties, sub- 
stituted in their stead, and that these found a balance due from 
the present plaintiff to tlie then complainants of $6,053.70; and 
that  this report n a s  set asidc at his instance because not rmdc 
by those named in  the mlc  of court. Wi th  respect to tlie par- 
ticular grounds of complaint stated in  the bill against this re- 
port, or the account therein set forth, the defendant says that 
it is not true that the plaintiff was therein charged with 
the penalty of thc b o ~ ~ d  s i ren  by Aughtrp. I I c  says ( 9 0 3 )  
that i n  the account of the plaintiff returned to court the 
plaintiff debited himself with $160. thc sum for which he sold 
the horse, and for $100 receircd of bugh t ry  ; and that i n  the 
account returned by Oliver and McLane he is charged with the 
additional sum of $240, because of the impaired value of the 
horse whrn returned, for ~vliich d ~ ~ g h t r y  ought to l i a ~ e  been 
rompelled to make satisfaction; and he denies that any proper 
or legal roiwllcr of thr  plaintiff was rejected bv the wid  refcrew. 
Defendant savs that at the term TI-hcn this report T i m  sct asidc 
the plaintiff urged that the matters in dispute should he referred 
to the arbitrament of C o n d i u s  Dad, ,Tr., and Stephen Berrp- 

\ ~ u n n ,  to nrhich the defc~~dmlt  assented; that the arbitrators 
entered upon the bnsinc~ss. and were about m a l r i n ~  the balance 
nrarly the sainc (a little less) as liad I)een done before. ~ ~ l r ~ n  
plaintiff proposed that  they, the parties, should settle the m:ltter 
tlicmselves; and after various propositions for that  p r p o s c  on 
the part of tlie plaintiff the defendant agreed, for himself and 
the otlicr complainants i n  tlw suit, for whom he acted as agent. 
to receiw the sum of $1,316 in f d l  satisfaction of a11 dcm:n~ds; 
and in csecution of that agreenicnt t l ~ c  honds 01- m tcs  iincwtio~~cd 
in  the bill wcrc cscrntcd by the plaintiff, and tlic dcfcndant csc- 
cnted to him a bond in tllr pcmnl s u n  of $S,000. n i th  cond i t io~~  
to indemnify t11c dcft~lidant against tlie rlaims of his prin~il)alb,  
the other complainants; that blank rcwipts for thrsc to  qign 
were at the time written by Mr. I)o~vd, under ~ I ~ o s c  supclrrision 
tlic whole husincw n7as concluctcd and who prcl)trrcd t11e ~ ~ o t r s  
of tlw plaintiff as well as the h ~ n d  c\rcc~tecl bv tlrc dcfmdant : 
that he has since had all t11c.c receipts signed a< \ \as awccd 
upon, and llas t endc rd  them to the plaintiff, nllo I T E I I ~ P ~  to 
receive them, and yct retains in his possession thc rlcfcntlni~t'< 
bond of indemnitp. 

To the bcrt of his rwollcction, he .lay,, there ~vns  no itipula- 
tion in  the condition for procuring r r f~inding bonds as :rllegcd 
in  the bill. I I c  dcnicq that this .;cttlcmci~t was p1.esic4 11pon tlic 

I K3 
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111:iintiff or that it n-as ohtained from him by operating on his 
fears, or that  the plaintiff did it unadvisedlg or in haste; 

(204) and insist; that it n a s  done freely and deliberately. n-ith- 
out alarm or confusion on the part of the plaintiff, and 

afier ani1)le time for full consid~raticn.  The answer further 
qtares thnt ;he nlaintiff. declarinr an  intention of remoling to 
the ve;*ern country. and 17rofe;;iriq a desire to be enahled to 
pay off his llotiJs, did. ~ l p o n  ~tlakiner the sc~tlc:iieiit, came his 
pr3per1-  to he ad.-ertiwl for wl-, a11d ihc dcfendmt offered to 
take the sale notes, paval~lc at one. t n o  and three wcra,  in dis- 
charre of the plaintiff's nntcs: hut oi'twn-ardq, before the day 
of sale, the plaintiff pl*opocccl io malw sale of n portion ~f this 
property to the dcfenclant, :,nd defendant finnll?- agreed to buy 
eiqht negroes. at the price of ?2,400; that 111c plaintitf thereupon 
execuied a bill of sale for tllrt said nczroes, and accordinc to the 
agreement b e t ~ i w n  them he c r e d i t d  i he 1)rice tlieleof on the 
larger of his bcnds; that at tl:e PrniiP time l1c offered to  buy the 
tract of land mentioned in rlw bill at the price of $1,500, nhich  
he aT crq lo be its T alne, Imt plaintiff not being nil l inp to accept 
that ?rice no bargain vaq then made for ~ h c  land:  that after- 
wards, upon defendant ascertaining that one of hi< l m t l ~ c r s .  
Benjamin TT'. Thoma;, x i s  d l i n g  to take +lie land from him 
at the price of $1.616. he offered the plaintiff that pricc therefor, 
and n snle of the land r a s  t l vn  made accordingly at the price 
of $1.616. That  it n a s  anreed hy all thc parties that the land 
should first be surreyed b r  the county currevor: that the survey 
Tvas accordingly made; a deed for the land from the 1dni11tif-F 
to said Bel~jamin.  prepared by the wrregor  and ese'uted by 
the nlaintiff: hut the notes not hcina nre.enr a creclir for the 
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pricc of the land was not mdursed thereon; that an  agrcclnent 
h a ~ i n r  been entered into betneen the wid  Benjmnin and the 
defendant, nhcreby the latter was to l ~ : ~ ~ - e  a par: of tlie land a t  
the sum of $600, it x7as arranged that this part  sliodll bc laid 
off and marked before the next county court, and the deed should 
remain a i t h  the plaintiff till then, at nhich  time it v a s  to be 
pro\-ed 2nd registered and a deed fro111 Benjamin escruted to the 
defendant for his part. The a l lwer  alleges that  the land v7as 
run  off and marked. a. agreed bctnern the said Benjamin and 
himself; the note, delivered to Ecnjnnlin n i t h  direction? to 

cnter tlie additional c r d i l  oli ljlaintiff surrcntlcring thc 
(20.5) deed so retained hy h im;  thnr tlie said Bcn j~ rn in  pre- 

sented the said noles. remired the said deed and offered 
to enier the said credit, but the plaintiff refused to surrender the 
deed or to take the crcdit. and instituted an action of ejectment 



N. C. I DECEMUER TERM,  1540. 

to rccowr possession of the land which had been formally de- 
lirered by tlic plaintiff to said Benjamin. The defendant offers 
to credit the furtllsr sum of $1,616 upon the notes, upon the 
plaintiff surrendering the deed wrongfully so detained. 

There was a general replication to the answer, and Inany 
depositions 11:l~c hcen taken on both sides. The most material 
of these will be stated. 

The account as tirkcn by the first referees is not exhibited nor 
the items thereof sho~vn. All that we know of it, besides what 
may he collec+d from tlie pleadings, is  that  i t  stated a balance 
against tlie plaintiff' of $6,053.70, and that  mhaterer errors i t  
might contain there iq no evidence to show any dishonesty or 
partiality ili those by n h o ~ n  it n a s  made out. I t  is i n  proof 
that the arbitrators, Bcrrynlnn and Dowd, did enter upon the 
performance of tllcir allotted duty, for which they had heen 
chosen by both the -i)arties, and had before them the account 
made out bp the former refcrecs, ~ h i e h  was a very long one; 
that after harinq proceeded t h o u g h  about half of it thev ascer- 
tained, to their satisfnctio~i, errors i n  it against the plliniif? to 
the amount of $1,737, riliich ~ i ~ ~ l l d  be sufficient to rednce ihe 
balance therein found to the sum of $4,31G. This fact ~ v a s  rolu- 
munimted to "he partic?. and tliercwpon the defclldant o f f c rd  
to the plaintiff to tnkc that smn and allow t imr for the pzylrlent 
of it,  p r o ~ i d c d  p l n i ~ ~ t i f i  would aFrce to put the arbitrators to no 
fnrther trouble; and at the s a x e  tinic stated that if this prolmii- 
tion T ~ S  not acceded to he sliould inqist on the arbitrators going 
through the nccounfs, :md he x70111d acquiesce in  tlic ~ ~ s u l i ,  \r.lln:- 
cver i t  might be;  buf in that ercnt would grant no furtllcr. in- 
dulgellce for  p a p e n t  than the low sho111d n l l o ~ ~ :  that the plain- 
tifF required tinie until the ncxl dav to decide on the proposition, 
and dcfcndant rendilo agreed not only to this but to any further 
tiinc wl~icll plainlifi might desire for that p u q t n v ;  that 
before the nest d n y  m e  of 11le nrhitrators, X r .  Dowd, (206) 
Ixoc(~cdinq in i l ~ c  nleanti~nc -\\it11 his i n r c ~ t i ~ a t i o n  of tllc 
papers, mas induced to believe that thcrc m v e  further errors 
i n  the acconnt of the 1dcree3 injurioue, to the plaintiff, n:nount- 
ing to about $1,000. and distinctly announced this fact to h t h  
of thcm on tlie succeeding day ; that the defendant dsclnrcd 1 hat 
he would abide by the l~roposilion made the preceding day, or 
if this were not accepted he should take whatercr might h~ fo~md 
due, be it little or muc.11; t l ~ t  the parties retired to confer ~ c i t h  
each other and, returning, ai~nour~ced that they had cor~cluded 
an  agreement, and illat according to this agreement N r .  Dowd 
wrote the note for the plaintiff and a bond of indemnity for 
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the defendant, nllich vcre  thereupon executed. T i t h  reyjcct 
to the sale of the neproeq, it is in proof that this x7a4 some time 
after deliberately made upon an  agreed price, and that  credit, 
upon the execlition of the bill of sale, was entered in  the presence 
of the partics for the price tlforesaid, and although there is solllc 
diserelm~cy in the opinions of the n-itnesses as to tlie ralue of 
the negroc., n e  are not authorized to say that the price was 
not  a fa i r  one. TI7? hare no elidenee in  the case a< to the p r iw  
agreed upon for the land. Tt iq in proof that it was surrered 
by the county surre? or. acconipaniecl by the plaintiff and defend- 
a n t ;  thst  after this the w r r v o r ,  at the request of the partipi, 
prepared a dccd, hut ~ h i c h  waq not then executed because the 
defendant requested that the csecntion of it m i ~ h t  be deferred 
iultil his brother. Benjamin TIr. Thornas. should return from 
F a w r t e ~  i l k ;  that then a s u r w r  nns  made of a part  of the land 
nliich ir was under.tood the defendant m s  to take of hi., brother 
P , e n j q n ~ i ~ ~ ,  to ~ ~ h o m  t l ~ c  plaintiff nab to malie a deed for the 
nholc:  illat after thiq s u r ~ ~ e r .  and a t  the request of the plaintiff, 
the defcnclant and the said Benjaniin, the silrre-or wrote the 
deed froill tlic plaintiff to said Renjalilin. ~vhicli W R ~  executed 
hv the plaintiff; and that after~rardq this deed n-as handed back 
to the plaintiff, to be kept b r  him lintil he and the defendant 
should co111e to a final settlement mid exchanqe or cancel their 
paper?, nhich Tra; appoilltcd to bc done on a subsequent day at 

a dificrcnt placc. _hid  it is a lw in proof that  after the 
(207 J d a r  u a s  so appointed and heforc the institiltion of this 

w i t  tho said Reniamin ofFc~ed, in !>e?~nlf of his brother, 
the ~ l ~ f c n d n n t ,  the receiptq nhicll had been prepnrcd by Xr. 
Don (1, siqr~erl 1177 tlie  complainant^ in the w i t  in equitr, and 
deqiwd to h a w  hi? deed f o ~  tllc land r e r ~ n n c d ;  that  the plaintiff 
offered to pi1 e up the deed if his. notes n ere wrrcndered;  that  
t l ~ c  wid  Benjamin offered to cr i~e  up  olic of the notes and en- 
dorsc so rn~c11 on tlic other as in addition to the credit already 
g i r m  n.ould amount to  hat 11e understood from his brother 
to be the price of the ncnrocs and  land, xhich  vould  leare a 
halt~nce of abolit $300 yet due from the plaintiff; and that in 
conrPqiierice of this disagreement the deed I n s  not ~xeturned, nor 
the credit entered on the notes, nor the note.. surrendered. 

Tllerc iq little further cridence that  can affect the dctermina- 
tion of ~ I I P  cause ~ 1 l l ~ i 5  it be of boasts on tlic part  of the de- 
fendant, of n niost disreputable character. that  hc had, b~ his 
superior ~nananenient, gotten more from his uncle than  he could 
hare  obtained at law. 

'Te hare  a strong impression that  this transaction has been 
I G(i 
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a r e ry  unfortuuatc one for the plaintiff, and that  the defendant 
has rnadc unjust gains thereby, ninch to the plaintiff's injury. 
But, notwithstanding this iniprcsion, we are u~iablc to discoxer 
any satisfactory ground upoii xhich  we can interfere to afford 
him relicf. T h r  object of the bill is  to have his own contract 
rescinded, and it is not casy to see any distinct ground rrllcged to 
warrant such a prayer. H e  docs not a& for relief on the ground 
of imbecility of ii~tellcci. I Ie  states, intleed, that hc is uilac- 
quaintid ~ ~ i t l l  lnw and legal proceedings; bui such is the case 
of thc  vast majoi.itv of the comnl~lnity, xlio tlicrcfore are nndcr 
the necessity, ~11e11 they x ~ a n t  inforniaf ion on thesc snhjectr, to 
apply for adriiac to professional nlcn. The bill does not :~llcgcx 
the cxiitence of any confidcntinl rcl:ltinn b t n r e n  the pwtic.. 
nliich inducrd n ~ c l i ; ~ i ~ r r  of tllc plai~ltifi' oil thr  r rp~ .eqc~ i~ tn : io~~~  
of the dcfc~itlant: nor doc5 it wt forill ~ I I V  r e 1 ~ r c ~ c ~ ~ 1 : ~ t i o i ~ ~  131 

1 f i ~ i t  I i t  i 1 1 1  I .  Tllc pl,~intiff t l r c1 '11~~~  
that he lmq w1.v ~nncll  Frigl~tcncd by n l rocws called a ~ c c  r r c i r f ,  
wliirli 1l:xtl :)ciw i ~ q ~ i e d  ngaiilqt lliilr: i n ~ l  it is  ilot prc,- 
tended 1 1 ~ t  this l~rocri. xm.: f:il+lr wed oil+ for  t k c  p , ~ r , . -  (305) 
posc of cxc>i:ing t ~ r r o r ;  : I I I ~  11!1til t ! , ~  11:1t11rc of it is 1tiori3 
distiilctlv slionn v c  11iuit nwunc that it v a s  such prowis :IS 

under lllr circuinqtance~ of +he case i t  was proper for the tllcil 
co~iiplainmlts to a ~ l i  for :11id for thc court to order. The wal 
canw of his :11'irn1 appear; to have been the very large b:rlnlicc~ 
reported against hinl by the first referees. If he really h~lic,ied 
that  little or n o t l ~ i ~ l q  TTRS du9 from him such n report, a l t h o ~ ~ g h  
set aside, mislit iilclccd opcasion serious uneasiness; hnt unltLs 
i t  was obtaincd bv sonw unfair  practice or nlanagcmmt. ol. 
unless it W R T  unfairly availed of io terrify and alarm him, it 
callnot be ~ega rded  as placing hi111 in a state of rlioral durtw. 
But  upon the proofs the caw, with rcspert to tllc alleged a lar~i i  
and confusion. is rr c~alrcr t h n  tlic kdl ~nnkes  it. Thv hill eharws 
that  the p1:~iiitift"s nlarlil ~v:ts i~lcrcasctl hy the illrent of tlw 
defendant not to  ahidr hp tht. nnard,  if flle ~ ~ . b i + r a t o r i .  much 
reduced tllc heal- hnlancc foimcl against him in the f o l - w c ~  
report. S o  wc.11 threat appears io 11arc hcen held ant. 011 illc 
contrary. both tllc :crbitrnto~*s tcstify that 1 1 1 ~  d('f<'ild:ll~t 1111- 

equivocally and repeatcdlv a ~ o ~ ~ e d  hi., detcr~i~inntioa to :ibidc 
by the ana rd ,  ~ h a t c x w  t l ~ c  result might he, if tlic partire, did 
not conle to a se t t l~~nci i t .  T11~ oilly semblance of n thrcai nns  
that  i n  case n cornpro~llise \\:is 1101  i~mli., and the ni .Liir~:~: . i  had 
to closc tlic ~ U S ~ I I P , ~ ,  lie should collect the balance vliic.11 i l~c~ ,v  
might award hi111 117 the regular course of the coiirt. i\nd crr- 
tainlp a dcclarnt io~~ that he would use his rights in this rcspcct 
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account, xhcn  they were discharged from further 1)roceeding 
thereon b~ the act of the parties. Not an  account stated by tile 
partic., rhcmrelres, for  they never nttenzptecl to state any acconi~t. 
but agrcrd, file on(. to g i ~ c ,  the other to accept, a gross su~ l i  iir 
full satisfaction of wlratcrer might he due, be i t  more or 
leis, nild ;\irlmnt undertakil~g to ascertain the anlount (210) 
due. 

The  bill ],rays fo r  no relief in respect to the contract for the 
sale of tllc land. and is vholly silent in  relation to ally eo~ir-cy- 
ance l ia r i l~g  l ~ e c ~ l  made thereof. That ,  therefore, is not a lilattcr 
here in  litigation. 

Upon tlic ~ ~ l i o l c ,  we deem it our duty to dismiss the bill; but. 
for  ohrious reasons, we 1n:rke no decree for the defendant to 
recm c r  his costs. 

I'I.:IL C W I A A ~ .  Bill dismissed wit hont costs. 

Tliesc t':ic.ts :iw in ilic~!r~ucIrcs s~rffic.ic,~~t to 1x11 relief son;lit inilepelltl- 
elit of the othcr cii~.umst:rnces relietl on. 

T~r r s  was n bill filed 211 Spr i~ rg  Term, 1$36, of IXFDICLI Court 
of Equity, i)a X~i l l iam G ~ L L ~ ~ ~ I I I J ,  :iclr:linistrator of Bets. Me- 
Knight, aaninsi ,\lcsnndcr nlid Gcorgc Torrance, cseclllors of 
Ann Torr:~lwc, dccc:~icd, and Xarqarct  Torrflnce and Smrinel 
3IcRaiglit. Thr niaterinl nllcgatious of the hill wrre t l ~ a t  Adam 
Torrnncc d i d  in 17S3, intclstate, and possessed of a large per- 
qolial eutntr; that ,2311, t h r  widow, and Hugh  Torrnncc, tlw 
eldcq;  so,^, adir~inistcrc,d on ihc cstate and received i t  into tllc'ir 
posscs~iou; that Hugh wc11 aftcr died and the wholc burden of 
the ntin~ii~istrat ion dcrolved ox the said Ann ;  that  the adminis- 
tration accb~nnt  n r r c r  n a s  settled: that the said Ann kept posses- 
sion of the cstate until 1803, n-lirn she died, without har ing  made 
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anr- d i~- is io i~  thereof; that the defendants -1lexarrder and 
(211) George Torrance n ere her executors ; that  the plaintiff's 

intestate n-as one of thc clistributres of Adam Torrance, 
and nercr had rcceircd her portion of the esrate; that she died 
in lq30, intestate. and the plaintiff is her administrator; and 
thc hill callz for an account of the estate, and that  the repre- 
scntatiwq of the administratrix 11121,~ pay oxer, etc. The proper 
partics n e w  ~llade. There x a s  al,o a charge about certain ne- 
groes, v-hich iq meirtiolied in the opiniurl of the Court, but which 
did not affecf thp main queition presented. 

T11e d ~ f c l ~ c l a ~ l + <  Alle\a~lilcr nnd G~orge .  exerntors. etc., in their 
a1)qner w l i d  nlmn the lapse of time, and alqo stnted  hat the 
&id ,Idalil I ' o r r a ~ ~ c c  u a s  killecl at the battle of Ramsour'.. Mill. 
in 1 7 7 9 :  that : r c l l ~ ~ i i ~ i ~ ~ r : ~ t i o ~ r  oli l i i ~  e,tntc nn. granted to his 
n i d o ~ i  .11111 and his snn IIuqlr in ille fd lon iny  year ;  that ill 
l 7 Q I  tlrc I31 it i-11 nrnlr- in t l ~ c i r  ])rogrt+ tliroiiel~ this Stntc hiirnt 
the h o u v  and all the ~) : \pr rs  tlicrrili, illcludin,rr the papers of 
the adniiliicli':~to~~s: that the plni~itiff'. ilitmtatr, B ~ t y ' ,  reiicled 
wiilr her I I J O I ~ ~ I - ,  the <:lid A1llll. i i ~ ~ t i l  s11~ v a s  thir ty y n r s  old; 
that  slit then ~ ~ l a n i r d  one lIcI<ili&t, and that neithrr <he 1101- 

her h11sb:md P T ~ T  -rt up an\- c*lainr to a11 nccoulit from the said 
L 1 ~ ~ n  of the inte.tatc Alclanr Tor ranc r '~  t i t a t e ;  and then the de- 
fendants a n ~ n c ~ r e d  speci~l lv  a; to thc rlegrnes. Tlzc dcfelrdalrt 
S a n r ~ e l  l lcl iniqht  anmered :11rd d i v l a i m d  all interc-t iu the 
suit. The defendant Margaret anmered as to tlrc negroes. -1 
rey11ic~:rtion xxi: filed to the nnsn.crs and depositions taken. After 
selcral o r d v s  the case n a s  set for h ~ a r i n g  and w i t  to the Su- 
prenrr Court. 

X r ~ r ~ s .  C. J .  I t  iq not ncrcsiarv ill 40 r~lclin a case that the 
facti: c.lronld hc ~ n i n u t e l -  detailed. K c  think i~ i 7t i r r  that the 
plaintiff carriiot h a ~ e  an  account of the esTatc of the intestate. 
Sdan l  Torrance. H e  died in Jmie, ITSO. and the bill TWS filed 
in  Octoher. 1836. Ectn-ecn J u n c  1150, a11d Febrnary, 1791,  a 
sale was made bv the adininistrators; and from the depreciation 

of tlir currencv of tlie period tlie persorlal citate, inclucl- 
(212) ing debts, may prohablv hove mnoimted to something 

less than flOO s p e c i c .  to be dixidcd betneen the ~ i ~ i ( l o ~ i ~  
and eight children. I n  February. 1711.  the British arn l r  in its 
march tllroush this State p a w d  the family reqidcnce and burlred 
it and the furniture and books of accounts. and destroyed mos: 
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of thc~ other l)rol~crt?; Elizabeth, the intestate of the plaintiff, 
n a s  :nl illfant at her father's death, and was brought np  and 
supported bv l ~ c r  mother, the adniinistratrix, with nhom she 
resided ulltil she came of age ill 1700, m ~ d  afterwards until her 
i l~arriagc in 1801. I t  dorr not direct17 appear that the admill- 
istrator, Hngli 'I'omlim~, or after his dratli that  Xrs .  Torrance 
came to an  accotmt with Elizabeth of her father's cstate and 
paid her share of it.  But there is a strong presumption of fart  
in the afirll~ativc. Both partics I i a ~  e exan~ined ,\dam Torranw, 
a son of the i~ltcstate ,\dani, and he says that  from the dcstrlic- 
tion of the British and the deprc.ciation of the paper currency 
the net estate, after paying debts, a n ~ m u ~ t e d  to but little, but 
that  for  his share of that the administrator settled wj+h him and. 
as he ~ilrdcrsiood in the fall~il?, thol~gh lle docs not know it,  he 
settled also n i t h  tllc othci* rliildrcu. all c ~ c n t s  this n i t w i s  
or  any other docs not l~lcntiolr cvcxr 1i:r~ i11q 11cn1-d Elizabeth nt 
*ally t i l l~c,  either before or after h w  marriage, complain of not 
hariilg rweived 11:~  share to her sat isfaction. But ~ r h e t  her such 
a sc t t lc i~ i~nt  actuallv took ])lace or 1101 i i  ~ i o t  I cry 111atcrinl. Tlic 
plaintiff colllcs too late nit11 his \)ill for  an  account, after Illc 
lapse of fifty-qis years fro111 the dcath of thc intestate, of forty- 
six frolil the coli~inq of age of tllc party elltitled to the ;icco1111t 
and of tllirty-fi1.e aftclr the death of the s71r.1 iving :~dn~iniqtratr is ,  
hy nhow t l ~ e  accom~t ought to hare  hcen rendered. Tli t~w facts. 
]lot to say anytlling of tllc state of thc tinlcs and ill(. loss of 
pape r shy  fir? and accident, arc in  thcmscl~cs snffirient to bar 
the relirf sought. 

The l)l:ti~ltiff attelnpted to account for this I / r t l ( c s  h- repre- 
senting that IlcKnigllt und(~rsiood the negroe? recc i~cd from 
his nlotlier-in-Ian. ill 1 801 n-ere. given by her i n  abwlntc prolx3rty 
and rcccircd by llim in  sati.f:iciion of his vifc's sharc~ of her 
fathcr'i  cstntc: TI linens they h a w  been rccm crcd 117 tllc 
motllcr'i cxcrntori npon the e x m i d  that t l l c ~  n e w  not (21'1) 
thus g i ~ n ~ ,  I ~ n t  oill\- 1(,11t for life. n u t  this docs 110t 
a ~ s w e r  rhr diffjculty a t  all. I n  the first place, thcrc> is ]lo (XI-i- 
dence of arrr s11c.11 u l l d e r s t a n h g  of the transac!ion 011 the l ~ r t  
of NcTGligl~t, or  that t h e  negrocs had an,v romection n~it l l  
his ~ i i f c ' s  share of hci- father's cstntc. I n  the ncst place, n e  
must t;lkc it now that thc. negroes wcrc not tranrferrcd to 31c- 
Knight, either in paynlcl~t or as an absolute gift to his vifc,  hut 
on a loan to himwlf. I f  so, 11t1, I)c.ing a party to the tranraction, 
could not ha re  n~isunderbtood its character and been tllcreby 
nlislrd as to his rights in respect to his nife's distrihutiw share 
of 11c1 father's e ~ t a t c .  T t  may be possildc and probn1)lc t l ~ t  the 

171 
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j u r -  x r r c  mistaken in the  t r i a l  a t  law (Torrenee T .  C h h a m ,  
1s S. C'.. 2 & )  as t o  tho real  purpose of the  mother  n h e n  she 
put the 11c,rrroes in her  daughter 's p o s s e 4 o n .  But ,  if so, the  
effect. c,f that  e ~ r o r  cannot be c~ aded i n  :lie method here adopted. 
T h e  tralrsaciion was a l t o e e t l i ~ r  independent of her  duty to ac- 
couiit n i r h  tlic liest of k in  of licr la te  liusbnnd a n d  intestate. 
T h e  plaintift' i. no t ,  therefore, entitlcd to a n y  relief i n  respect 
to  tlie estate of Aclam Torrance,  deceased; a n d  his bill, so f a r  
as  it  seckq the ianle. muqt be d i w k t . d  n i r h  co,tr. 

T h e  bill li!rcnisc a l l c g ~ s  tha t  the d l  of N r s .  Torrance does 
not dispo-e of the ncgroei, whose ra lne  has been recowred i n  
t h ~  action of troT e r  EI -OI~I  11li. p l ~ i n t i f f .  bv her  executors, and  
tha t  the intc,-ta+e Eli laheih,  n l m  sum i ~ e d  her  mother. ii mt i t l ed  
to a share t1lc;cof a3 on(, of her  ncyt of kin,  and  praFs a n  account 
i n  r ~ s p c t  i l ~ ~ ~ o f  XI-,). T o  this  the d ~ f e n d a n t s  do not make  
an? ohjrcticn on the  score of multifariousness, but h a w  an- 
swercd and  5ubn:ittetl to acccunt and. indeed, pa id  inio court a +  
certain sum :tq and f o r  the  - 1 l a : ~  of tlie :lime!- i n  ilieir llnnds 
be1onyi:irl. to the  p l a i ~ ~ t i f f  a% srdu~i~li.:raror. T h e  plaintifi  is, 
therefore. r~ntitlecl to a n  account ~: l )on this  p a r t  of tl:? c 3 ~ .  and  
lie n i a r  ti t l lcr take ont  of tllc office 1 1 1 ~  ~ u l n  pa id  in  f o r  llim and  
put a n  wid to the snit.  oy. if ilot sarisfied n it11 lhc  accolult of 
31ri.  T P ~ ~ : I I I ( : ~ ' Y  ntp r1~11~1~1~rrl hv 1 i ~ r  executors he lnav h a r e  
a r c ~ f t ~ w l c c  1;; tllc 11*u:ll fc1.111 l o  h n ~ c  11io.e accounts iakcn 2nd 
h i<  ilrtc't:~li~'. i h l r c  nvc?l:?incd nl!ckr ihe  direclion of tlic court. 

P u t  t h t  lie n i l1  do of c m i - c  at the r i &  of the  costs i n  
(214) ( 7 ~  I I ?  f ' l i l ,  v .Lon- h i11~vl f  ~ ~ ~ i t i t l d  fo ~ u w c  ~ h a n   as 

pa id  in. 
PFI: C'L T<I 111. Decreed accoldingly. 

Or  umle\s he nllegei a gronnd upoil ~ ~ l l i c h  the defendant a t   la^^ him- 
self co~ild hare had the juclc~uellt re-examined ill a court of 
equity. 

1'72 
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\\'here a defeuclant a~l )ea ls  froni the couuty to the Superior Court, 
anil the11 dies. n-llertw]~ou the suit is rrriretl ng,.;iinst his executor 
or ad~uinistmtor, ancl t l ~ c  debt or tlenlauil estxlrlishecl against the 
latter. but the plea of fnllg atll~~inisterrcl is found in his favor, 
the sureties for the nl)j)enl are I)oul:tl for the amonilt of the deht 
or de~~laricl so nscertai~~ctl. :nld jutlgnrerlt ulust he rwdered against 
them aceordiilgly, altllougl~ the plaintiff oulg takrs judgment 
quantlo ag:ti~ist tlle rrccutor or :~clrui~~istrntor. or sign jilrlglllmt 
and pray proress against the heirs or derisees. 

THIS was a bill of injunction filcd at the Fa11  tern^, 3839. of 
YANCEY Court of Equiiy. A\nswers n7ere put in and at Scl~tcm- 
ber Term, 1840, upon motion of the d ~ ~ f e n d a ~ ~ t s ,  I?rrilc,v. J., 
ordered r l ~ e  i n j u ~ ~ c t i o n  to be dissolred. From this interloPntory 
order there mas an  appeal by pcnnission to the Supreme c'omt. 
The facts are fully stated in  the opinion of the Court. 

Edney  for the plaintiff. 
Saundcm for the defendants. 

RUFFIIS, 6. J .  Tn IS23 Blakc Piercy. now deceased, g:rve his 
bond to lliq son T i l l i a n ~ ,  one of tllc dcfcnd;li~tq, for tlie 
sum of $100, loaned to tllc f:rtll<x~*. 711 1426  TTillini~l wci~t  (21.5) 
to lire on a farm of 11is on11 and his father qcnt three 
negroes to assist him, t r o  of whom ~ ~ o r k e d  for the son nearlv a 
year, and the third t ~ o  years. I n  1829 the father, being then 
nearly seuenty year? of agc and infirm, and his t l m c  sons, 
namely, Ephraim, the present cornplain:nlt, William and Sea- 
born, came to an agreement for the dirision of the father's estate 
amongst the son4 117 which n plnntntion and other p r o p ~ r t y  to 
the value of ncarly $2,000 over and rbore the shares of thc other 
two sons xTerc allotted to tllc plaintiff Ep l~ ra im,  aud in consider- 
ation thereof he was to pay the debts of the father. and also 
comfortably provide for and maintain his father and mother 
during their respect i~e  lives. To that effect the plaintiff then 
entcred into a covenant with the father. After this illc dcfcnd- 
ant  William applied to E p h r a i n ~  for payment of the bond given 
to him by his fa ther ;  hut Ephrairn alleged that it liad bee11 paid 
by the fatlicr, and I-rfnscd to pay it.  William then instituted 
an  action against Blakc Picrcy on thc bond, and oil tlw pleas 
of payment and satisfnctioi~ obtained a wrdict  and judgment. 
On the part of thc defendant in the action it was managed by 
the present plaintiff Ephr:~im, m ~ d  from the judgmcnt he prayed 
a n  appeal to the Supcrior Court and becamc one of the sureties 
therefor, and obtained zn~otller. The parents became dissatisfied 
with the provision made for them hp their son Ephraim and 
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left his h o u ~  and went to reside ~ v i t h  their other son William; 
and thew the said Rlake continued to reside until his death, 
ilitestate. in 1837, pending the appeal in the Superior Court. 
H e  had also institnted an action against Ephra im on his core- 
nant to slipport him and his nife, 71-hich was also pending a t  
his death. This last quit the prevnt  defendant T i l l i am con- 
ducted on behalf of his father. Orer and above this demand 
on the cownarit the said Blake left 110 effect. at his death. Fo r  
the purpoqc of reri7ing and c a r r ~ i n g  on both of those wi ts  the 
defend:lnt Reenon, at the instance and request of TTilliam 
Picrcy, trdmiui.tered on the estate of the intestate Blake and 
made himvlf  a party to each of the actions; but he attended 
no further to then1 and lrft tllem to l ~ e  conducted by TTillialil 

P icrcr  and Ephraim P i e r c ~  respedirclv, as t l l ~  persons 
(216)    no st conr t r w n t  nit11 and moqt concerned *in the suit-. 

I ' p n  the trial in the Snpcrior Court of the action 
brouqht I,\- TT'illia~ll o ~ i  the lm~id for $100. i h c v  n-as again a 
~ e r d i c t  :ind j ~ i l g n ~ r n r  for the ])laintiff mid a lw  a judgnlent 
again-t the, sureties on the :~ppcal, of n hom E p h r a i ~ n  Piercy 
~ r p q  on(>: and cseciition iqsned thereon. 

Ep11mim Picrcx- then filed tliiq bill agni~lqt TTilli:uil Pierry 
and ICeennn, arid thereby charged that the hire of the negroes 
cscecdcd ill ralnc the alilourit of hiq fathcr'q said bond, and r e r c  
applied in part to thc cntiqfaction of the bond. and the residue 
of the. birrs nere  gi:.cn 111- the father tn tlie dcfnitlailt T i l l i a m ;  
that i ~ i  t ~ l i t h  the lwnd w'rs g i ~ ~ n  1111 t o  the father. but that after 
their l i a r en t~  ncnt to l i ~ e  nirli TT'illin~il (nhicli the Lill at- 
tribntr. to undut. influence of K l l i a m  for rhe m ~ f a i r  1mrpo.c 
of compelling El)hrninl to pa>- large wins on hi' corenanr) the 
falhcr v a s  indnced in his dotage to r cdc l i~c r  the bond to TTil- 
liam : ~ n d  +o ackrionlecl~e that it had licrcr betw paid. The bill 
further charges that the plaintiff s e fnwl  to enter into the ar- 
rancement for a d i ~ i ~ i n i i  of the pro pert^ and into the covenant 
to paa  his father's debt;: until an a~coi ln t  of those ilel~tq n a s  
stated;  thai nccordinclv t h e -  Trre  stated b -  one L e ~ r - i ~ .  an ac- 
countant. in thc presence and x i t h  the aesistancp of Blake 
Picrcv and hi= \on TTillialn and orher t v o  Tons. and amounted 
to about $500, 11ut that this debt on thc bond for $100 v a q  not 
included in that accolmt nor nzcntion~d b~ the defendant JTil- 
liam as e s i~ t ing ,  a11d ]lo\ bcen since brought fornard  for the 
pu rpov  of uniuqtl- or f r andu lcn t l~~  charging the plaintiff on 
his corrnailt to p a r  the debts of his father. The bill furtlier 
charges that the defendant ITenlon is insolrent, and that bp 
combination x i t h  the other defendant, TTilliam, he rehqed or 
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failed to plead the \rant of assets, although no assets have come 
to his hands, and by such plea he could have prevented the 
plaintiff at law from getting judgment against him, the admin- 
istrator, and as a coilscqucnee aqainst the present plaintiff and 
the other surety for the appeal; and also that a rcrdict m s  
found upon the plea of p a p l e n t  in the suit at lam upon the 
evidence of thr, father'.: ackuonledgli~mt before msn- 
tioued, whiiah TWS untrue in  fact and uiifairlg obtaincd (217) 
i n  the extrcil~c dotage of the father, and by practicing 
on his infirlnities, for the purpose of charging the present plain- 
tiff 011 his said corenant. 

The p a y r  of the bill was for relief against the judgment, 
and upon the exllibition of the bill the usual preliminary in- 
junction was granted. 

Both of the defendnilts have : ~ n s ~ ~ e r c d .  The answer of Iiccnon 
admits that he offered no new plea npon being made party to 
the suit, bccausc lw was a d ~ i s c d  that it n-as not material that lie 
should, and 11e nntlsrstood that  the present plaintiff lyas tllc 
per so^ r d l y  i~rtt>restsd in the suit and would attend to it in 
all respects. .:o as to protect hinlself if it  could be done. 

The answer of Willimn Picrcy denies that the hire of his 
fathcr's ncgroc.9 \r:rh apldied or Xras applicable to the bond sucd 
on, anil says that he settled 7) it11 hi? father for those hires and 
fully satisfied hinl therefor. and  that no part of the bond had 
heen in  anv Itlailncr i)aid or satisfied. but the whole nrincii~al  
and interest arc justl; due to Ilim. ITc dcnics that  the b n t l  l k d  
crer  bee11 giren up to him, and sa! that at the time of d i ~  idinq 
his f;lilier7s propert?, this Cbbf mas known as one ~ r h i c h  the 
plaintifl t lmi ilnderstood lie n:lh to pnr.  I I c  admits that at the 
trial at law hc q a w  in  c ~ i d r i ~ c e  the nc~knonlcd,rrmcnt of his 
father tlmt the bond liad not been lmid, l ~ u t  dcnics tliai such 
aekno~~~ledg~nr l l t  was unduly ohtained or v a s  false in itself, and 
says Ihni it  mas ro lu l~tarv  and often made hv his father. and 
n i s  i n  fact t r w .  Hc adikfs  that lle received his parents into 
his house and there supported them for several years, hilt he 
denies that  he did so for the purpose of injuring the plaintiff, 
o r  that  hc induced them to leave the plaintiff, or  that he h ;~d  
ally other m o t i ~ e  for his conduct i n  this respect thml the dis- 
charge of his filial dnty. The  a n s w r  t h m  insists that  the qncs- 
tion uhether the bond had heen paid x a s  a matter triable a t  
lam, and had really been fully and fairly tried upon the iswcs 
joined in the suit at lam mid under the manageine~lt of the 
present l ~ l a i ~ ~ t i f f ,  ~ h o  had the said Lewis and several other wit- 
nesses exan~incd to support the issue on thc part of the defendant 
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(21s) at Ian-, and failed therein both in  the County and Supe- 
rior Court, and therefore that  there is no ground for 

iilvoliing the aid of this Court. 
On the conling in of the ansners the defendant William moved 

to dissolve the injunction, and it v a s  dissolved with costs; and 
the plajniiff. by leare of the court, appealed to this Court. 

SVe do not perceirc any ground of fact or  law upon which 
the injunction could have been continued. I t  is to be remem- 
herctl that the creditor is not seekinn to charge the nlaintiff i n  " u 

this Court nn lii- r20wnant to pay his father's debts. I f  he were 
tlic ~)lairitifl might nell  incist that hc  as no party to the suit 
at Ian. aud that nhethcr the debt was due from the latter or 
not he owllt  riot TO be charccd with it because it v a s  not among 
t h ~ V '  nllich Vera *rated to bc o ~ r i ~ i g  by his father and which he 
agrccd tc~ pay. The n n ~ n w .  indeed, says that  it was so stated 
to tllc nlnintiff. and vnon this motion n c  must take this emlici t  
resl)oiik to the hill to be true. Eut  if it  vere  othernise. and'that 
debt had not heen k ~ i o n n  by or mentioned to the plaintiff so 
that a s  betneen t11e.e parfie. the plaintiff might not be bound 
by his co~cnan t  io p:ar it. v t  if it had not been paid by the 
father it rcinained :r debt of the father. no t~~ i ths t and ina  the U. 
i l~fendant TTilli:li,~. fro771 forgetfulness or other cause, oimtted 
r 1 :  I t n i i o  i t  CIons~qilentlv the father was still 
li,rble ill all action a p i n s t  him on t h ~  bond, although the present 
piailitiff nx. not linbln on his engagement then entered into. 
Tlie fa t l~r r ' s  lialiilitl- v a s  tri:lblc and determinable at l av .  and 
has been tried nnd 'de temined 11~ice against him. YOIT, the 
liability of ihe plaintiff in this suit does iiot arise on his original 
contract n i t h  his father but on his new engagement for him as 
curety for the appeal. This is an engagement to pay according 
to the rcsult of that w i t .  and it is no ailsxwr to the plaintiff at 
Ian- for the snrety for an appeal more than for bail to say that 
the ~ e r d i c  t and judgment w v e  unjust, unless by concert and 
collnsion betc-een tlic  lain in tiff and defendant a t  law such unjust 
judgment n e w  cuficrcd for the mere purpose of charging the 

surctv nI1a.c the principal v a s  not really chargeable by 
(219)  reason of liis in sol^-ency. But the bill charges no such 

collu4oi1 bctn c. n the defendant TT'i1li:tm mid his father. 
011 the contrarr. the rharge is that the defendant imposed on 
his father i n  hi< dotare and thus procured unfounded confes- 
sioni. Bnt cren in that fonn t!le chnrqe is ~ i ~ h o l l y  and directly 
dcniccl. r p o n  thiq p w t  of the case. therefore, there is no ground 
for relief io t h ~  philitiff. ,'is b e ~ n  ecn the parties of record a t  
l ~ n .  the question of paynient n a s  both fully open and has been 
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fully tried at law, and this Collrt cannot re-exanline it. There 
is no intimation of collusion on the nart  of the father. and the 
charge of collusion between {he  two defendants here doeq not 
relate to this part  of the case. The pleas of paynzent and satis- 
faction m7ere put in by the father, or rather by the plaintiff in 
the father's place ; and it is  not prctendcd in  the bill that the 
administrator interfered to prererlt the present plaintiff oflering 
on those issues all the evidence he chose, and the answers state 
that  the whole management of the suit was left to this plaintiff. 
Colh~sion hcine thus out of the case there is no erounrl on vhich 

c, 

the surcty for the appeal can have the case re-examined here, 
if the party defendant to the snit could not himself have it re- 
examined on the same ground. But there is a charge of col- 
lusion be t~wen  the prcseni defendants respecting another part 
of the case. Tt i~ charged arid not denied that Kcenon iq in- 
solvent, and that he adn~inistered at the insiance of William 
Piercy for the purpose merelv of har ing  the s~ l i t s  lietween the 
father and his sons rerivrd. and without a n r  intention on his 
part  of interfering in the s:li/~, and it is admitted that  hiq in- 
testate left no effects and that he did not plead "no asscls." Upon 
this it is contenclcd for t h  plaintiff that  he ouqht to be relieved 
because, by pleading the want of assets, there would hare  been 
a judgment in  favor of the administrator upon which the sure- 
ties to the appeal wonld hare  been discharged. MTe should think 
the plaintiff entilled to the relief he asks if the administrator 
could ha re  been admitted to plead, as it is thus supposed he 
ought, and if the effect of :t verdict i n  favor of the admini+ 
trator on that plea xvould discharge the surety. But upon 
those points the plaintiff. as we think, labors under :L (220) 
mistake. 

We believe it is common in this Statc for esecutors and ad- 
ministrators, against whom a suit original1,v brought against 
the testator or intestate is revived, to plead fully administered 
or other pleas to protect themselves as executors or  adminis- 
trators. 

How the practice arosc mc are not informed, and it is con- 
t rary  to the course in England. Btnith I - .  R n r m o n ,  G Xod., 142; 
1 Salk., 31.5 ; 2 Saund., 72, note 0. But w do not now propose 
to consider the propriety of our practice, but for the purposcs 
of this cause admit that the administrator might hare  so pleaded. 
Still the surcty for the appeal would not hare  been diwhargcd, 
although there would have been judgment to a certain extent 
i n  favor of the administrator. I f  i n  a suit rcriaed against an  
administrator he may plead as in  a suit brought originally 
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against him then. i n  the  revired suit,  a n y  judgment m a y  be 
rendered for  the  iilaintiff n-hich. unon the  same nleas a n d  ver- 
dict. n ould he g i w n  i n  hiq f a ~ o r  i n  a11 original suit against the  
administr:~tor. Therefore, upon a plea of ful ly  administered 
a n d  a w r d i c t  i n  affirnlance of i t ,  the  plaintiff might, according 
to our  I ~ T V ,  \ign j u d p c n t  fo r  hi.: debt quni~clo or  sign his judg- 
ment and  p r a -  process against the heirs. I n  ei ther  case there 
is a debt ascertained and  adjurlgcd t o  the  plaintiff, f o r  71-hich, 
accordine to the  t r rnls  of his bond. the surety f o r  the  qppcal is 
liable. Thc  nl)surtlitv of hold in^ oillcrxisc d l  a t  oncr annear  

L L 

f r o m  t h i i  consideration. that  it  ~ ~ - o u l d  d i d a r g e  :he surety upon 
tllc <round of thp principal's inabdi tg  t o  pay,  vhereas  the 
danger  ihat  hc :T s s  o r  nliqlit become insoh ent ~ v a s  the yer,v 
reason f o r  r ~ q u i r i m  a surety n h o  is  to  p a y  the  recorery if the  
p r inc i lp l  eit11c.r nil1 not o r  cannot p a p  i t .  T h e  pmsect  plaintiff 
has  heell i n  no cleprce i l ~ j u r c d  by the onii.:sion of thc admini;i- 
tra:or to ;)lead the n a n t  of assets, since if he  h a d  so p l e a d ~ d  t h e  
plaintiff nould  linrc been liable i n  the  same deqree a n d  t o  the 
same cstent as  lie nou- ir upon the j u d p n c n t  rendered against 
h i n ~ .  

I t  muqt thcrefore he certified to the  court below tha t  
(821) this Court  sees no e r ror  i n  tlie intel.locutor7 decree, a n d  

the ylaintifl' must pay the costs i n  this Court.  
Pe~r ('1 RI \ 7 r .  T h e  interlocutoyv decree dissolring t h e  in- 

junc:ion conf i rm~d.  

W l i c r ~  a I~:~rzail?or cxeclite-. <r decd. alholute on itq face, and asks a 
(ou1.t of eclnity to clec~lnre it a niorteace, he runst show that the 
real intent of the pmTies ma\ tliat i t  .llonld only he a cscc~rrzt?/. 
m~cl tliat it 11ut on tlic for111 of an :111wlutt~ deed by reason of the 
irr1rornl1c.e of the drnftiln:~n, or flom t l ~ c  mi.:tnlie of the parties, 
or bccr,uw of undue trcl~tlritage taken of the nece~sities of the 
debtor. 

Solrnin i ~ i s t r n ~ i r ~ n t i  lwtnern parties able to contract must, in the 
~rew11q)tion of every court. declare the truth in resard to the 
cul)jec+ matter of their contract until error, mistake or imposi- 
tion he  show^ 

\Tl~rre  tlie instrunlent given n.as all ahsolute bill of sale for a slare, 
n-here the s m ~  l~aicl IWC; not grossly (lispro11ortionate to the value 
of the slave. where it did not appear that the agreement on the 
part of the defendant tliat the plaintiffs niight have the slare on 
repaj-nicnt of the ~ u r r h a s e  money. was made before or a t  the 
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tinw of the esecution of the bill of s a l cmhere  the defendant 
liad refused to take a mortgage, and seven years had elapsed 
~ ~ i t h o u t  any claim on the part of the plaintiffs, the court would 
riot consider the bill of sale as a mortgage, and dismissed the 
plaintiff's bill calliug for such a decree. 

THIS was a bill filed in  NOORE Court of Equity, a t  Spring 
Term, 1837. Answers mere put in, replication made, depositions 
taken, the cause referred to the clerk and master, a report made 
and confirmed, and the cause set for hearing and remored to 
the S q r e m e  Court a t  the Fall  Terni, 1840. I n  the Supreme 
Court a petition v a s  filed to rehear the interlocutory order re- 
ferring the case to the clerk and mn3ter, aad  the petition was 
granted. The  facts of ihe  case are stated in the opinion of the 
Court. 

Xtrange and Winsion for the plaiotiffs. 
W.  H. Haywood,  .TY., for defendant. 

C~ASTOX,  J. This bill x7a9 filed Ev Nornian McDonald 
and John  McDonald against D3nid  McLrod in the court (242)  
of equity for the county of Moore. on  7 February, 1837; 
and its object is to let i n  the plr,inLiPr^s to 1.cdecm a I'eqro slave 
named Joe, which the bill d l ~ g e s  to have been conveyed by them 
to the defeodant as a security for the rcpaynlent of a sum of 
money lent to them by him. The plnin~ifls  state i m  their bill 
that  i n  February, 1829. hn&g occasion for ihe slim of $700 to 
pay judpmcn{s obtained against them by one %r id  Kennedy, 
they made application to the defemd~ni for a loan of money, 
and the defendant thereupon ndnnced and lent to them the .urn 
of $400; and for t21c purpo;.e of v c x i n y  the reparmen1 they 
delivered the oeqro s k v e  Joe,  then of the agc of tnmity-two 
years and of +!ic 7 d u e  of $600, and at ' h r  qamc lime C Y C C U % ~  

and delivxed to the d-fcmdnn: n hill of sale for the said nngro. 
The  plainiiffs chnrge ihnt it TK.S not i i i~nldcd.  either by rhein 
or the defeadrnt, bp the exccut;tn of +he q ~ i d  bill of sale, ~tbso- 
lutely to sell rhe scid ~ I n r c ,  h ~ l i  en he contrary it was at the 
time of the transaction e s ~ r c ~ s l v  &clued and agreed bv and 
hetween the p~r t ieOt l l r rcfo  'ha1 'he plainfiib .;hould. notwith- 
siandi~:q the said bill of ssle, Lc nt l i -xr tv  to rt dc em the qiid 
slaae at any time they t h o u ~ h r  propel- na rcppring tllr w id  four 
hundred dollars. The plnintiih mnplr,in that they hare  rc- 
peatedly applied to the defcndnn4 +o comc to n s~ t t l e~ i i cn t  with 
them in regard to this trnnsac4im, and have repcatedly oEe;ed 
to pay mhatever s11m might hc found due to him thereupon, and 
required the rcdel i~cry  of the s?id s l am;  and, particdzlyly, that 
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in NoTen1ber, 1836, the plaintiff Norman tendered to the de- 
fendant the whole sum of $400, and demanded restitution of the 
slave, but the defendant unconscientiously refused to comply 
with any of these requisitions; and they therefore pray that 
an account may be taken of what is due to the defendant for 
principal money in respect of said loan, and of n~hat  may be 
due to the plaintiffs brcause of the hire or value of the sen ices 

of the said negro while Brld by the defendant, and that 
(223) the defendant may be dpereed to redeliver and reconvey 

to them the negro 50 deposited v i th  h i x ,  and for further 
relief. 

The defendant's answcr was filed in Angust, 1857, and sets 
forth that some time in 1529 the plaintiffs did apply io the 
defendant to borrow monev, and offcrd to give a mortgage upon 
the negro man Joe as sec1Lri.y fo1. its repayment, hut the dc- 
fendant refused to lcnd on inor4gnge of the n e g o ;  thac the de- 
fendant proposed to purchase tlic said negro if the p1:iintiffs 
would take a fair price therefor; that the plai-difis assented to 
this proposition and the sum of $400 mas agreed upon as the 
full price of the negro; that the defendant paid this sun1 to the 
plaintiffs, and they thereupon executed an absolute bill of sale 
of the negro to the defendant. He  avers that he paid the full 
market price of negrors of that description. and that the sum 
paid mas understood and expressed to be in absolute pavment 
for the negro, but states that after the money was paid and the 
bill of sale executed Korman 31cDnnnld, one of the plaintiif's, 
asked of the defendant if the said ?\'orman should 
within a reasonable time pay the defendant $400 he, the defend- 
ant, mould not let hini hare the negro, and that in answer to this 
inauirv the defendant declared that he would not come under 
an; oiligation to do so, but would act thereupon a? he should 
think proper. The defendant further siates that he has resided 
constantly within eight miles of the plaintiffs; that from the 
time of his purchase of the slaw in 1829 until near the closc of 
the year 1836 the plaintigs n c v r  demanded nor set up any 
claim to the slave, and that then,when ncgroes mere selling at xery 
high prices. the plaintiff Norrnar~ tendered the money and lnade 
the demand set forth in the hill. To this ansnw there mas a 
general replication. A t  ihe sucpeeding term, Xarch, 1838, thc 
cause xms continued, and at S ~ ~ t e m b ~ r  Term, 1838, set d o ~ ~ n  
for hearing. At the same time, h o ~ i ~ e ~ e r ,  there appcars to have 
been an order n.herr%Sp it was "referred to thc clerk and m::stei* 
to take ail account as to the hire of the negro and report to next 
court." To the succeeding term (Xarch, 1%9) a report was 
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returned wherein the master states that he had notified 
the parties to atiend, and that one of the plaintiffs did (224) 
attend accordingly; that he finds that the plaintiffs re- 
ceived of the defendant $400 on 15 February, 1829; and that 
calculating interest on this snm and applying the price of the 
annual hire of the r q r o ,  ~vhich he finds to be $67.50, first to the 
extinpnishnient of the interest on the sum and afterwards to the 
discharge of the principal, he finds that on 15 February, 1839, 
there was a balance in favor of the ulaintiffs of $171.60. The 
transcript of the record informs us that the report mas filed and 
confirmed and the cause set down for hearing. At the succeeding 
terms of March, 1839, September, 1839, and March, 1840, the 
cause wss continued for a hearing, and at  September Term, 
1840, mas ordered to be removed for a hearing to this Court. 

Upon the opening of thc case here it was insisted by the 
counsel for the plaintiffs that the reference ordered below was a 
peremptory adjudication by the court that the defendant was 
liable to an account as mortgagee for the hire of the negro, and 
that the report of the master under that order of reference 
having been confirmed it was thereby eonclusirely established 
that not only the entire smn advanced by the mortgagee and 
the interest thereon had been refunded. but that the defendant 
was indebted to the plaintiffs by reason of the excess of hires 
as found by the master, and that nothing remained but to fashion 
the decree of this Court so as to effectuate the interlocutory de- 
crees aforesaid of the court below. Although a doubt could 
scarcelv be entertained but that the reference. reuort and nro- 
ceedings thereon were intended or supposed by the parties. ac- 
cording to the loose praciice formerly rery prevalent in the 
courts below, not to decide the great question of mortgage or 
no mortgage on which the controversy depended, but simply to 
speed the cause and put it in a state for an immediate final decree 
in  ease the court, upon a hearing, should declare the plaintiffs 
entitled to relief as mortgagors, the established rules of practice 
of courts of equity would have probably compelled us to ac- 
quiesce in  the soundness of the position taken by the counsel 
for the ~laintiffs.  See Bruce u. Child, 11 N. C., 377 ; McLin v. 
McNamara. 21  N. C., 409. We have becn relieved, how- 
ever, from all difficulties on this subject by a petition for (225) 
a rehearing of the interlocutory decrees below, which we 
very readily granted, and we now proceed upon the pleadings 
and proofs to examine the claim of the plaintiffs to relief. 

The oroofs offered as bearing on the auestion whether the 
0 

negro was sold or  pledged are few. 
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~ICDOWALD Z. IICLEOD. 
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I n  behalf of the plaintiffs it is testified by their brother, Sil ain 
NcDonald, who it would seem (though he does not distinctly 
so declare) mas present when the transaction was consummated, 
that  "Xorman McDonald nished a condition for redemption to 
be inserted in the bill of sale, but defendant absolutely refused, 
saying that such a condition would make it a mortgage and 
that he must hare  a firm hill of sale, but that  whenerer said 
3lcDonnld ~ o u l d  pap him back the money he n-odd let Mc- 
Donald ha\-e the negro." H e  aflerwards repeats n i th  a slight 
modification that "the IIcDonalds still n~ i sh  to have a condition 
to redeem in  the bill of sale, but defendant refused and said he 
would have nothing to do with a mortgage, but that  whene~er  
the? paid the moncp they should ha re  the negro hack." Sarah  
Carter testifies that  she was present at So rn ian  McDonald's 
some eight or nine gears past, when said Norman and his broth- 
ers John  and Swain and the defendnnt siere round a table count- 
ing money, that after the money n-as counted the defendant, 
addressing himself to Sornian  lIcDonald, said, "this is your 
m o n e ~ , "  upon nhicll XcDonald anqnered, "the negro is yours 
until I return you the money," and the defendant replied. "to 
be sure or certaic," she canno; rccollect n~hich. The plaintiffs 
offer, also, the depositions of Daniel XcI<e~han  and Archihald 
XcColluni i n  relation to the xalue of Joe a t  the time of the 
alleged nlortgsge. The former states that the neqro was as 
likelv as any of his agp in rhe nriqhl~orliood and that  the witness 
xould hare g i r rn  S O 0  for him, but hc does not know that  he 
~vould hax-e sold for that sum. irliere not personally known, and 
the latter supposes he on;ht to h i e  sold for $500. The defend- 
ant has taken no testimonp. 

7 - \I e are unable to discorer any sntisfactory ground upon n hich 
' 

the plainriffs entitle themselves to the relief of this Court. 
(226)  I t  is not questioned hut that  a deed. absolute upon its 

face, may be shown by r:,:rinsic facts to l l a ~ e  been exe- 
crtted as a security for the pa-nient of wo~lz:~. and to have put 
on the form of an absolute deed b r  reaqon of the ignorance of 
the draftsman, or from rnir!nkc of' the partie>, or Fecause of 
undue advantage take11 of t h ~  necessities of the debtor. I11 es- 
anlining tralisac6ons betn een borrovers arid lenders and between 
necessitous men and their creditors courts of eqnitx, aware of 
ille unequal reht ion  of the parties and of the facility by which 
the former nlay be surprised into improvident arrangements, 
and of the luoral coercion which the latter can exercise orer 
their apparent freedom of action, are particular17 attentire to 
ally circumitances tc::di~g to show a n  i n c o n s i ~ i e n c ~  be t~wen  the 
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form of an act and the intent of the parties, and will take great 
pains when their suspicion is thus excited to get at the substance 
of what was done or intended to be done by them. But unques- 
tionably it is a conclusion of reason, and therefore must be the 
presumption of every court, that solemn instruments between 
parties able to contract declare the truth in regard to the subject- 
matter of their contract until error, niistake or imposition be 
shown. 

The defendant admits that the application of the plaintiffs 
was for a loan of money to be secured by a mortgage of the slave, 
and although he declares that this application was rejected, 
nevertheless the application itself indicates a state of things 
between the parties, a negotiation for a loan, which calls for the 
scrutinv of the Court into the transaction which followed unon 
it. I f  the sale, or apparent sale, which then took place had 
been for a price grossly disproportionate to the value of the 
slave, this would hare been a material circumstance to show 
either that the absolute deed mTas intended to operate only as a 
security for repayment of the money then advanced, or mas ob- 
tained by a fraudulent misrepresentation that it should be u s ~ d  
only as such a srcurity. Rut the evidence does not establish a 
gross disproportion. The answer, which is evidence for tlie 
defendant in this rcspect, because directly responsive to tlie bill, 
positively states not onlv that the sum paid was agreed 
upon by the parties as tho full price, but that it was in (227)  
fact the full market price of the slave. Nor is this state- 
ment disproved. The value of the slave is necessarily a rna1tc.r 
more or less of opinion, and is not susceptible of very precise 
ascertainment. The only witnesses examined as to this point 
are those introduced by the plaintiffs and were selected, as we 
may well presume, because their opinions were known to be 
favorable to a hinh valuation. Neither of these stale what at  " 
the time of the transaction was the general price of slaves like 
the one in question. One of them declares indeed that he him- 
self would have given $500 for Joe, but adds that he does not 
know that sneh a price would have been given by any person 
to whom the slave was not personally known; arid tlie other 
expresses his opinion that Joe ought to have commanded $500. 
Now if we should allow t h i s  to be the value of thc negro, it is 
exceedingly improbable that any person mould have advanced 
$400 as a loan, and looked only to the iicgro as security for its 
repayment. The plaintiffs do not represent themselves as enter- 
ing into any enyagcmenf to refund the money, and pretend that 
they mere at liberty to repay it any tivle. I f  the slave died the 
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defendant Tyas to have no means of compelling repayment, and 
if he lived the plaintiffs might redeem when they pleased. 

I f  such a contract were indeed made the defendant might set 
un  a nlausible claim to be relieved from it because of imnosition. 
3for ;an we disregard the circumstance that  the conduit of the 
parties can scarcely be reconciled to the r iew of the transaction 
which is pressed on us by the plaintiffs. The defendant for 
seven years, under an absolute deed. exercises the rights of abso- 
lute owner, and the plaintiffs during this time are not heard 
to intimate any claim to the property. Nor  is the conclusion 
to which an  examination of the extrinsic circumstances accom- 
panying the sale or apparent sale eridently leads us, much, if a t  
all, xxakened by thc direct eridence on which the plaintiffs rely. 
The principal eridence is t h ~ t  of Swain XcDonald. their brother. 
and this is T-ery deficient in preciqion and fullness. I t  does not 
state the cletuils of the transaction nor at v h a t  period of it the 

conversation passed to which he testifies, whether the 
(228) desire expressed by his brother Norman to hare  a condi- 

tion of redemption in  the bill of sale mis  before the deed 
was prepared, or was stated by wap of objection to its execution. 
or  v a s  made knonm after its execution, and whether the declara- 
tion of the defendant that Xorman or the plaintiffs micht hare  
the negro again on pa;ving the nioney hack was before the bargain 
was concluded or aftervards. One fact, however, is explicitly 
stated by him, that the defendant declared that  he ~ o u l d  not 
assent to such a condition being added to the deed for that  i t  
~ o u l d  conrert the deed into a mortgage, and he was determined 
to have nothing to do with the mortgage. After such a declara- 
tion it d l  not readily be inferred that i n  e f e c t  the agreement 
was for a mortgage. Indeed this testiniony, as ~ w l l  as that  of 
the wifness Sarah  Carter, is consistent n i t h  the account given 
of the transaction by the defendant except that the ~ ~ i t n e s s e s  
make his reply to the proposal of an agreement for a repurchase 
more unequi~ocal  than  it is represented in  the answer of the 
defendant. 

Whether such an  agreement v a s  in t ru th  made and if made, 
within what time the condition of repurchase TI-as to be acted 
on, are inquiries into which we need not enter, for the bill is 
founded sole17 upon a ground which the plaintiffs have failed 
to establish, that the negro Tvas mortgaged as a security for 
money borrowed. 

PER CURIAX. The bill dismissed with costs. 



N. C.] DECEMBER TERM, 1840. 

Cited: 1ClcLaurin v. Wright, 37 N.  C., 97, 99 ; Kelly v. Bryan, 
4 1  N.  C., 287; Shields v. Whitaker, 82 N.  C., 521; Watkins v. 
M7illiums, 123 N.  C., 174; Porter v. White, 128 N. C., 44. 

(229) 
JAMES QUINN r. JOSEPH GREET\' et al. 

A sheriff' who has seized property under esecution, which is claimed 
by other persons besides the defendant in the execution, cannot 
sustain a bill in equity requiring these persons and the plaintiff 
and the defendant in the esecntion to interplead, so that their 
respective rights may be ascertained. 

In a bill of interpleader, the plaintiff must always admit a title as 
against himself in all the defendants. A person cannot file such 
a bill. who is obliged to state that, as to some of the defendants, 
the plaintiff is a wrongdoer. 

THIS was a bill in equity, filed in the Court of Equity of 
LINCOLN, at September Term, 1839. The allegations and prayer 
of the bill are set forth in the opinion of the Court. Two of the 
defendants demurred generally to the bill, and the demurrer 
coming on to be nrqued at Spring Term, 1840, of Lincoln Court 
of Equity, before his Honor, Settle, J., it was decreed that the 
demurrer be sustained and the bill dismissed. From this decree 
the plaintiff appealed to the Supreme Court. 

Saunders, Alexandcr and Hoke for the plaintiff. 
Boyden for the defendant. 

RITFFTN, C. J. The plaintiff, beinq sheriff of Lincoln County, 
received a writ of fieri fnc ins  for $2,498.23, with interest and 
costs, recovered by the defendant Green against the defendant 
Johnson, as administrator of Timothy Chandlcr, deceased. The 
plaintiff placed the execution in the hands of one Maury, one 
of his deputies, who seized under it two slares, which were found 
in the possession of the defendant Morris, and also six other 
slaves and some cattle and household fnrniture which were found 
in  the possession of the defendant Elizabeth Chandlcr. The 
seizure was made by the direction of the creditor Green. who 
pointed out the slares and other articles to the deputv sheriff 
as property belonging to the estate of Timothy Chandler, derived 
from Elizabeth Chandler by their intermarriage and his subse- 
quent possession. Morris, alleging the two slaves that 
were taken out of his possession to belong to him under (230) 
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an appointment by Elizabeth Chandler under a pon-er i n  the 
will of one Arthur Graham, a former husband of the said 
Elizabeth, instituted an action of detinue for those slaves against 
Maury and Green. James Graham, as administrator of one 
TTilliam Graham, deceased (who xvas a son of the said Arthur 
Graham, deceased), also claimed the other six slaves under a 
provision in the will of the father. Arthur, and brought an action 
of detinue for them against the same persons. A third action, 
namely, trespass, xTas brought against the same parties. N a u r y  
and Grcen, bv Elizabeth Chandler, 1~110 claimed property in  
part of the slaves and other articles and the right of possession 
of the th hole, and denied that any part n a s  of the estate of her 
last husband, Timothy Chandler. The deputy sheriff delivered 
all the effects seized to his principal, the present plaintiff, and he 
w i s  required by the creditor Green to proceed to a sale, and 
also by Johnson, the administrator of Timothy Chandler. who 
insisted that the slaves and other things did belong to the estate 
of his intestate. The sheriff then filed this bill as a bill of inter- 
pleader against Green. Johnson, adn~inistrator of T. Chandler, 
and againsr the p l~in t i f fs  i n  the three actions at law, that is to 
say, Morris, James Graham. administrator of William Graham, 
and Elizabeth Chandler. in nhicb  he acknowledges the posses- 
sion in  himself of all the property seized b. his cleputv, and 
submits to delirer to either or any of the defendant.: c r  otherwise 
to dispose of it as of right he ought, and in tlic m e x n ~ ~ ~ h i l e  pravs 
for an  injunction against further proceedirigs in the suits already. 
brought at lam-, and also to restrain the creditor Green from 
taking an. steps at  la^^ to compel h i n ~  to sell, or amerce, or other- 
 ice punish him for not selling. 

To this bill the defendantq Green and .Johnson, administrator, 
demurred, and the other defendants put in ansners selting forth 
the nature of their respcct i~e  claim; and submitting to inter- 
plead with the other parties. But 1~1ien the cause came on to 
he argued on the demurrer betneen the plaintiff and the t~i-o 
defendants, who had put i t  in, the judge of the court of equity 

mas of opinion that  the case Tyas not a fit one for a bill 
(231) of interpleader. and thereforc sustained the demurrer 

and dismissed the Fill as against thoie two parties. From 
that decree the plaintiff appealed to this C'ourt. 

I n  support of the bill the counsel for the plaintiff has been 
unable to adduce the authorit. of anv adjudication. His  only 
reliance is a dicfum of Lord Xansf ield i n  Cooper zl. X h e ~ i f f  of 
Londor,, 1 Bur., 37 ; i n  which he mentions a bill filed in  chancery 
by the sheriff in a case of disputed property as one of the modes 
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QUIXN P. GRR:ES. 

in which a sheriff may be relieved from danger or indemnified 
from loss. That, however, could not be a question in that cause, 
and indeed the doctrinc belonged to another jurisdiction, and 
therefore, although laid down by an eminent judge, is not 
authority. We are saved the necessity of discussing the question 
on elementary principles by having a case in equity deciding 
it in opposition T O  that opinion of Lord Mansfield. Slingsby v. 
Boulton, 1 Qes. & Bea., 334, mas a bill of interpleader by a 
sheriff similar to the present, and on the motion for an injunc- 
tion Lord Eldon inquired for an instance of such a bill by a 
sheriff, and none being cited he declared the sheriff to be con- 
cluded from stating a case of interpleader because in such a bill 
the plaintiff always admits a title against himself in all the 
defendants. H e  said a person cannot file such a bill who is 
obliged to state that as to some of the defendants the plaintiff 
is a wrongdoer. 

I f  in this case the property was in the plaintiffs in the actions 
that have been brought at law, the sheriff was a trespasser in 
seizing it, and he did it upon the responsibility of answering 
for the act as a trespass. Against that risk he should hare pro- 
vided by taking a bond of indemnity from the execution creditor. 
He cannot escape from responsibility by turning over the owners 
of the property on the creditor. On the other hand, if the prop- 
erty was really subject to the debt it was properly seized, and 
the creditor is entitled to have it sold, notwithstanding un- 
founded actions or claims by third persons. The sheriff having 
thus made himself liable to one or other of the parties by mis- 
feasance or nonfeasance is not a mere stakeholder, but his in- 
terest is directly involved in any decision that can be 
made on the claims of the other parties. (332) 

The decree nlust therefore stand affirmed and with costs 
in both courts. 

PEE CL~RIAM. Decree accordingljr. 

Cited: Quinn v. Patton, 37 N. C., 51. 
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GEORGE I<. SHC'rr  and Wife v. ARCHELAUS CARLOSS.* 

A guartlimi \rho permits hi\ female nnrtl to marry undpr the age of 
fifteen year< cannot, for that reason, be held accountable a s  
trustee for the wife after the marriage and after he has delivered 
o~ er the propert> to her husbantl. 

The euardianillil? ceawcl upon the marriage, for the statute (Rev. 
Stat., c. 71. s. 7. and C .  34, s. 47) does not declare such marriage 
Toid. hut only cnhjects the huuhand. upon conviction, to certain 
penalties and to the loss of his TT-ife's property. 

A guardian is not hound to hare a marriage settlement made in favor 
of his femnle ward under any circnn~stances, even when she has 
a larqe estate and iu about to marry a man of slender fortune. 

Nor is he ailsv-ernble in pecuniary damages for marrying his female 
ward "in diymragement." 

Inequality of fortune ne~-er  constituted "disparagement." Thereby 
v a s  corltelnplated some persolla1 or social defect or disqualifica- 
tion. etc. 

Cornl?erication cannot he allowed, independent of his commissions. to 
a guardian for hi\  t in?(, and tro7rhJr. hut t h ~ w  are to  he consid- 
ered ill fixing the quantum of his  commission^. 

THIS n7a4 a bill filed by the  plaintiffs against the  defendant 
i n  CHATIIAII Court  of Equity.  T h e  defendant pu t  i n  his  answer, 
to  which there  as a replication: a reference to  the  nlasrcr and  
a report v e r e  nmcle m d  exceptions filed to  the  report.  A t  Spr ing  
Term,  1938, the  cause was set f o r  hear ing  a n d  t ransmit ted by 

consent of parties to  the  S ~ ~ p r e n i e  Court. T h e  facts  as  
(233) appearing f r o m  the  pleadings a n d  proofs a re  stated i n  the  

opinion of the  Court.  

IT7. H. Hrryzcood f o r  the  plaintiff. 
Badger ~ n d  Ilfnnl?/ fo r  the  defendant. 

G~rmn-, J. Thomas Stokes, of the county of Chatham, died 
intestate i n  1811, leaving thrce children, Jordan .  Sy l ranns  a n d  
Wil l iam B. Stokes, and  administration on his  estate ;vas granted 
t o  the  defendant. William, t h e  eldes+ of t h e  children, died 
shortly a f te r  his  father .  leaving a v idom and  one child, FTannah 
H. Stokes, and  the defendant also administered on hi3 estate. 
H a n n a h  H. Stokes being a n  infant ,  the  defendant. a f te r  the  
dea th  of her  father .   as appointed her  guardian.  O n  22 J a n u -  
ary,  1824, she intermarr ied wi th  Robert Carloss. son of the de- 

'This case mas decided a t  December Term. IQ3P. 'but has not before becn r e ~ o r t e d .  
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fendant, who died intestate in October, 1827, leaving the said 
Hannah and three infant children surviving. I n  October, 1530, 
she intermarried with George H. Shutt, and on 7 March, 1831, 
they filed this bill. 

The bill alleged that at the time of the intermarriage of the 
plaintiff I-Iannah with her first husband she was not quite 
fourteen years of age, she having been born on 14 March, 1810; 
that the said marriage TTas procured by the influence and man- 
agement of the defendant; that Robert Carloss at the time of 
the marriage had little or no property, but xTas dependent on 
his father, who had considerable landed and personal estate; 
that no settlement of anv kind was made unon her at  the time 
of the marriage; that upon the marriage he receired from her 
guardian a large part of her estate, and either wasted it or so 
encumbered it with his debts that the same had been lost to her;  
that upon his death administration of his effects was granted 
to the defendant, who as such admir~istrator had taken possession 
of part of the property which had been hers, claiming it as the 
property of the said Robert. The complainants insisted in the 
first d a c e  that the defendant. having suffered or nrocured the 
said Hannah to be married at such a tender age, without the 
consent or advice of the court and without any settlemellt, was 
bound to make good whaterer loss she had sustained, par- 
ticularly as the marriage was with his own son, and (234) 
therefore was to be held to acco~mt with the  lai in tiffs as 
guardian of the said IIannah up to the time of her last marriage. 
And they further insisted that the first marriage of the said 
Hannah having taken place before she was fifteen years of age, 
without a certificate from the defendant, her guardian, that she 
attained the age of fifteen years and had his permission to 
marry, and this being known to the defendant, her first husband 
acquired no right by the said marriage to any part of her prop- 
erty real or personal by reason of the provisions of an act of 
the General Assembly of this State pasqed in 1820, entitlcd "An 
act concerning the marriage of female infants"; and that all 
the estate. both real and personal, which she had at the time of 
that marriage ought to be delivered over to the plaintiffs by a 
decree of this Court. They coniplained of the defendant refusing 
to comd to an account with them concerning his administration 
of the estate of Thomas Stokes, and of his guardianship afore- 
said, and of the loss sustained bv the plaintiif Hannah by reason 
of her first marriage, or to render any account of his guardian- 
ship during the time she mas the wife of his son, and to make 
good to them the debts of his said son paid out of her estate; and 
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prayed that all proper accounts might be taken, that the defend- 
ant might be decreed to stand as a trustee of all the plaintiff 
fTanna1iJs property during her corertiwe n it11 liobrrt C'hrloss 
and up to the time of her marriage v i t h  the plaintiff Thomas, 
and account for the same. and the rents, hire and profits thereof. 
and make good all l o w s  xhich  she had sustained by reason of 
her first marriage, and make good all the debrs of her first hus- 
band paid out of her estate, and for general relief. 

The defendant i n  his answer set forth an  acccunt of his ad- 
ministration of the estate of Thomas Stokes. as the same ap- 
!,eared of record in the couniy court of Chatham, taken by 
order of said court, on the petition of Sulmnus  and Jordan 
Stokes bp colnmissioners for that  purpose nppointed. nherebp 
it appearcd that there was a balance due to him of $fG6.?OO. and 
arerrncl that the said account n.as true arid just. H e  stated also 
that  in emformit>- ~ ~ i t h  the decree made upcn 'hat petition 

and confirming thar report hc settled in fill1 v i t h  the said 
(33;) Sx-lvnnc 2nd Jordan.  The defendant f i l i . ~ h ~ r  stated that 

TVillianl E. S t o h  r,i the time of his death had no prop- 
erty but ~ r h a t  T\as coming to hiin from the estate of his father. 
Thonlas Stokes, and died es-cc4rely indeb;erl. , \ ~ 1  he referred 
to the ,-?count current of his administr:ltion of the property 
~i711ic.h nns  allotted to him a. the ?dininistrotor of V i l l i a n ~  in 
the di; i s i w  of ? h ~ i , ~ n i  Stokes'? wtate, as tllp CamP was retnrned 
lo the connty court i.f Ch i l l a ln  rnd  ~ : a *  !hers cof record, 2nd 
avcrrcd ~!m+ the smie  nus  corxct .  ZIe also arcrred ;hat  hc had 
set'led in f;d ~ ~ i t h  H ~ r d r  Chrii+i;?n and Iluth. hi> ~ r l f p ,  l \hich 
said Ruth x7as the n j d o : ~  of TS'illinnl B. Stolieq. for her dls- 
tributirc -hare in TT'illi~m E. Stcke;'~, eq t~ te .  The defendan. 
furlher arei-red that a f ~ c r  illn marriage of t h  plaintiff Hannah 
n i t h  Robert Crrrloss rhe dofend::r,t d ~ l i r ~ r e d  o w r  to the wid  
Robcrt all the pro pert^ of his raid ~ ~ i f e .  and had .i full settle- 
ment of his accounts as her p a r d i n n ,  upon svhich ~ettlwnen: 
a balance I T T ~  found in  his f a ro r  of $353; declared that this 
halance TTas just and true. and said that  it ~i-as understood and 
agrced betn een himself and the wid  Robert ~vhen  this settlement 
xi. innde that the defendant should not require payment of the 
said b d m c e ,  but r e l i n y k h e d  his claim therefor to the said 
Robert and his r i f e  by m ; a  of adrancement to the said R o b e r ~ ,  
his son. The defexdant did not admit illat the plaintiff Hannah 
at the h e  of her intermnrria;? v-irh the said RoSert nras under 
the age of fifteen Fen].., and especially denies that at the time 
of the said marriage, if i n  truth she was under that  age, he knew 
that  she was so or that his son knew i t ;  but, on the contrary, 
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saith that he did then believe her to be over the said age, which 
belief was founded on her appearance, she being a well grown 
and stout young woman. He  admitted that he had administered 
on the estate of Robert Carloss and had paid off his debts, a 
large proportion of which had been contracted in buildins a 
d~elling-house and making other permanent improvements on 
the real estate of the plaintiff Hannah. To this answer the 
plaintiff put in  a general replication, and at the September 
Term, 1832, the following order was made: "By consent of 
parties, without prejudice in any form to either party 
on any of the matters alleged or insisted on, the master (236) 
is directed to state the accounts of the defendant: (1) 
as administrator of Thomas Stokes, deceased; (2) as adminis- 
trator of William B. Stokes, deceased; ( 3 )  as administrator of 
Robert Carloss, deceased; (4) as guardian of Hannah Shutt, the 
plaintiff, and report said accounts to the next term. The m a ~ t e r  
is directed further to report Tihat was the age of the said Hannah 
when she married Robert Carloss, and the time of such mar- 
riage; the salue of her estate and the value of said Robert's 
estate at their said marriage; and particularly the master is 
directed also to report the value, nature and condition of said 
Hannah's estate in Virginia and Tennessee, with any other 
special matters nhich either of the parties shall require of him 
connected with this suit." This order of ~ f e r e n c e  mas rencxiwl 
from term to term until September Term, 1836, when the master 
made his report, to which were annexed long and detailed ac- 
counts of the administration by thc defendant of the cstate of 
Thomas Stokcs, and also of the cstate of William R. Stokcs, and 
also an account of the defendant as guardian of the plaintiff 
IIannah until her intermarriage 11-ith Robert Carloss in 1,924, 
when the master stated that all her property was then dclirered 
over to the said Robert. Thc master reported that on the ac- 
count of the defendant as administrator of Thomas Stokcs there 
was a balance due to the defendant of $819.91; that on his 
account as administrator of William B Stokes there was a bal- 
ance in his favor of $380.171/2; and that on his giardian ac- 
count there was a balance dne him of $394. The master's report 
found that the plaintiff Hannah at the time of her marriage 
with Robert Carloss was under the age of 14 years, 311d XTT.~S 

worth in real and personal property the sum of $9,800, and that 
Robert Carloss was then worth a horse, bridle and saddle, and 
perhaps a fcm hundred dollars in cash, and that at the death of 
the said Robert the condition of the estate of the said Hannah 
was not materially changed. The master further reported that 
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he did not state the defendant's accounts as administrator of 
Robert Carloss for the reason that the defendant averred 

(23 i )  that he ~ ~ a s  not ready to go into that  account, and i t  was 
not insisted upon by the plaintiffs. 

To this report qeveral exceptions rvere taken by the plaintiffs 
and one exception by the defendant. And the parties having 
completed their proofs the c a u v  was set down for hearing and 
transmitted to this Court.  here it has been heard as well unon 
the equity arising upon the pleadings and proofs as upon the 
sereral matters included in  tlie exceptions of the parties. 

I t  appears from the proofs in the cause as me11 as upon the 
finding of the master that the plaintiff Hannah a t  the time of 
her marriage ~ ~ i t h  the defendant's son was under the ace of " 
fourteen years. I t  does not appear that  this fact mas known 
either to the father or the son, and the defendant's p o s i t i ~ e  aver- 
ment that he believcd her to be over fifteen years of age is so 
confirmed by the te&nony n i t h  re-pert to her womanly appear- 
ance a t  that t i m ~  that the Court yields credence to it.  H e  knew. 
hoverer. that she was \ er!- vo&q:, and might so easily ha& 
ascertained by inquiring of her mother whether she had or had 
not a t t x i ~ e d  the age of fifteen; that his neglect to make that  
inquiry is nearly equivalent to knonledge of the fact that she 
IKIS under rhat age. There is  no nroof that the defendant em- 
ployed 211)- arts or exercibed hi.. influence as guardian to bring 
about the mnrriarc. T h e n  it took place she was residing with 
her mother, and xithout tllr consent and against the will of her 
mother ran ax-ay with Robert Carloss to be married. I t  suffi- 
ciently apyjears, hou es er, that the defendant was well alvare of 
the intended marriage and made no effort to prevent it. We 
hold, therefore, that tlie marriage took place with his connirance, 
if not direct approbation. It  as an unequal marriage in point 
of fortune. The h u q b ~ n d  had scarcely any property, and she 
11-as vo r th  nearli- ten thousand dollars. H i s  father. however. 
was a man of considerable estate and respectable standing in  
society, and the young man had reasonable expectations of for- 
tune from him at a future &!-. H e  had recently arrired at age, 
and, notn-ithstanding a propensitj- for dissipation, which had 
begun to 11ianifc;t itwlf. and whicL greatly increased after mar- 

riage. TI-as of industrious habits, and supported himself 
(238) by his indnstrv. This dissipation did not produce that  

estravaganct ~ r h i c h  usually results from it ; for he did not 
impair the estate. of which hc accluired :)ossession b , ~  marriage. 
H e  improx-ed his n-ife's land. and  tho debts x~liich he left were 
almost excluqirely rontracted in uiaking these improrcments. 
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There is no proof that he treated his wife ill or that they lired 
otherwise than happily together until his death. Three children 
were the fruits of this union, all of whom, for aught that ap- 
pears, are still living. 

The main auestion for us to decide is whether. unon these 
facts, the defendant can be declared a trustee of the estate of the 
plaintiff Hannah after her said marriage, and thereforc b o ~ ~ n d  
to account to the plaintiffs for said property, notwithstanding 
his having delivered it over to her first husband. I t  is only on 
this ground that the bill of the plaintiffs can be supported. 
Whatever opinion may be entertained as to  the delicacy or pro- 
priety of the defendant's conduct in sanctioning a marriage of 
his ward at that tender age with his own son, even tliougli he 
may hare thereby rendered hin~srlf liable to pnnisliliient, this 
Court, acting as a court of equity, has no jurisdiction oTer him 
in regard to the matters complained of except to inquire whether 
he has faithfully accounted for her estate committed to his care. 
Now we are unable to see anv satisfactorv r o u n d  on wliicl~ this 
question can be determined i n  thc affinl;a;lvc. Upon the mar- 
riage of the defendant's female ward with an adult husband the 
defendant's office of guardian ceased. Hargrave's Po. Lit., 88, 
b. note; M e n d e ~  I>. M ~ n c l e z ,  1 Ves. Sen., 91; Roach r .  N o r r a n ,  
1 Ves. Sr.. 157. And unon the inarriaee the husband becan~e 
the owner of all her perkma1 property Yn the hands of the de- 
fendant, and seized in her right of all her real estate. 

The first ground taken in the bill why this Court should hold 
the defendant accountable as guardian, notwithstanding his 
office had expired and he had delivered over the property and 
accounted for his management thereof to the owner, is that 
having permitted a marriage so unequal in point of fortune to 
be contracted by his ward, without the consent of the proper 
court and without exacting a settlement from the hus- 
band, he is bound to make good the loss of property she (239) 
has thereby sustained. This ground we think clearly 
untenable. I t  is not pretended to h a w  been errr adjudged that 
a guardian is hound under any circmnstanres to require a settle- 
ment of his ward's property upon her before he permits her to 
marry. The novelty of the position assunled is an exceedingly 
strong objection to it. Innumerable cases have occurred of 
marriages by fernale wards, and riiany of them hare no doubt 
proved indiscreet and unfortunate. Perhaps in not olle i11 a 
thousand has any settlement been made, and as yet ~ v e  hare 
heard of no attempt but this to rerider the guardian liable be- 
cause of the omission to require one. She has, on reaching 
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twelve years of age, the legal ability to contract marriage inde- 
pendent of any one's will. The consequences of marriage on 
her property are defined by law, and however expedient it may 
be sonzetimes to guard against these consequences it has not been 
made the duty, and probably it ought not to be made the duty, 
of any one to guard against them by marriage settlements. I t  
is only in a very artificial state of society that these can become 
common or be regarded as generally useful. I t  has been argued 
that our act of 1762 (Rev. St., ch. 54, scc. 18) makes it the duty 
of the courts, on receiving information that a guardian is about 
to marry his ward "in disparagement," to remove him from 
the guardianship ; that this is a distinct recognition with us that 
the permitting of such a marriage is a breach of duty; that the 
marriage of the defendant's ward to his son was one of this 
character; and that it is a principle of universal application that 
he who bv a breach of dutv has occasioned a loss should. to the 
extent of'his ability, repa& that loss. 

Before examining this argument particularly it occurs to us 
as not a little extraordinary if the lawmakers contemplated such 
a liability upon guardians as that now contended for, that in 
defining their duties, in acts where minute details are found- 
such as in regard to the mode of selling their perishable estate, 
the keeping of their stock, the lending out of their money, hiring 
of slaves, renting of lands and payment of the taxes, disposition 

of the lightwood, boxing of the pine trees and sale of the 
(240) timber on their lands-it has not been distinctly and 

plainly declared. But upon the argument it may be re- 
marked, in the first place, that the law is indeed solicitous to 
prevent a marriage being made in "disparagement," and chiefly 
so because it belongs to that class of evils which once done admits 
of no remedy or redress. What pecuniary measure can be re- 
sorted to for ascertaining the injury from an ill-assorted mar- 
riage? And if one could be found how misely the law would 
act, in a case where a woman had thus married, in allowing the 
husband to put into 72is pncket the damages recovered because 
of this grievous wrong to her? The ancient law sternly pro- 
hibited what is termed "in disparagement," both by mngna 
churta and the Statute of Merton. Pe t  we are told by the high- 
est authority "that no action can be brought upon this statute 
inasmuch as it was never seen or heard that any action was 
brought upon the Statute of Merton for this disparagement 
against the guardian for the matter aforesaid, etc.; and if any 
action niight have been brought for this matter i t  shall be in- 
tended that at some time it would have been put in ure." Little- 
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ton, see. 108; Co. Lit., 81, b. Besides, inequality of fortune 
never constituted "disparagement." Thereby was contemplated 
some personal or social defect or disqualification such as de- 
formity, lunacy, disease, villenage, alienage or corruption of 
blood. Co. Lit., 80, 81, 82. I n  no sense analogous to the ancient 
import of the term could the marriage of the female plaintiff 
with her first husband have been deemed a marriage in dis- 
paragement. I t  brought no disgrace on her or her kin; did not 
put her or them below their proper station. As to the charge 
in  the bill that the guardian neglected to ask thc advice of the 
court in relation to the marriage before he nermitted it to take u 

place, this we suppose has been charged because of some vague 
notion that this is required in England of all guardians. We 
find nothing to warrant that doctrine, and ccrtainlp an applica- 
tion to court for advice on that subject is wholly unknown in 
our usages. I n  England the court of chancery exercises a Tery 
high control over the marriage of whnt are there termed wards 
of court, and filing a bill in their behalf makes them wards of 
court. Marrying an infant ward of the court without 
the previous consent of the chancellor is there a contempt (241) 
of the court. and the court is enabled bv immisonment u L 

of the husband and others concerncd in the contempt to compel 
what it deems a proper settlement to the wife. I f  an infant 
ward of the court bc suspected of intending to make an improper 
match the chancellor will grant an injunction to restrain all 
communication with the infant bq- letter or otherwise. When 
an infant ward of the court is committed to the care of any 
person the chancellor may require from the committee a rwoq- 
nizance that such infant shall not marrv without the leave of the 
court, and if the infant should so marry, though without the 
privity or knowledge or neglect of the committee, thc recog- 
nizance is nevertheless forfeited. Whether these or of her estra- 
ordinary powers of a like kind can be claimed by any court in 
this country ovey the marriages of those ~ h o  are competent by 
law to contract mcrriage, by making them "the vards of such 
court," we need not stop to inquire. But in England they arc 
exercised only orer mnrriapes of "~vards of court," nnd  the^,. 
is no pretense that here the female plaintiff u-as ever constitnied 
such. 

The next ground upon which the plaintiffs rest their claim 
to hold the defendant accountable as still remainiuq quardiall 
of the plaintiff Hannah after her first marriage is, for that the 
said marriage was contracted in violation of the act of 1820, 
entitled, "An act concerning the mariiage of female infants." 
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(Rev. St.. c11. 71, see. 7 .  ch. 31, see. 47.) Bp that statute it is  
madc an indictable offeliic punishable by fine for a maIi to 
marry a female infant uuder the age of fifreen years except ill 
the case n here her fatht r s1i:ill be alive and shall h a ~ e ,  pre~ious ly  
tc~  thf. marriage, giren his x-ri:ten collwnt th se to .  It is also 
e~iactcd that n-hen the Irns'hnllJ shall bp col1ric:ed of mch offense 
it s l i d  be the duty of the ccurt before wliom the conriction may 
Ire had to aj3point olle or 111ore trnsiees :o take charge of the 
p ~ o p e r t y  beloligino to  the f (wa lc  - lunrricd, and the whole 
estate, both real and periolial, ~ c s ' c d  ~ I L  litr at the time of such 
mnrriage. ~ n d  all the riplit, tiilc, PIC.. ql1111 be rested in and 
belong to the trustees so appoi:i~ecl I F  tile court ; and the- &all 

h a w  pouer to take :lie c:~liie a d  if necessary to sue 
(2-1-2) rherefor in +heir 1:ropcr naiues; T O  hold the esii~te so 

receirtd and r c c o ~ e ~ e d  in trust Er,r the sole and q e p r a t e  
use of tlle w id  fcln:,le d u r i ~ ~ g  thc coutin~iance of the marrioge, 
and unon the ~ern~i~;::tion illercof, if shr s u r ~  i~ P. :he11 10 ComeV 
the same 'o her abs..ol~liel>-; Lut if die dl-, llot s u n  i re  to corir-ey 
the same lo her c l ~ i l d ~ w l ,  ,111d in default of c:iildren to such 
pemonh as n o d d  !?n~ e ~JCPII hcr diqlributcei and 11eirz-at-law 
according to the m t u r e  nf the estate in c ~ s p  she had d i d  uli- . marricd. And it ic f u r ~ h e r  ellacted that thc liuahand conr icted 
of such 04-11.e s112ll in no case be pwnii!tcd to hold, use, enjoy, 
sell or dispox of ally parr of the estate to which she was entitled 
at the {i,ne of the mnrriage; that  all qales mid dispositions made 
by l:im of " I C ~  property hefore such conriction sholild bc null 
and m i d ,  and rliai he shall not ii: case of the dcalh of his wife 
be entilled tc  ah i l l i s t r a t ion  of her estate, nor to a distr ibi~iire 
share thereof, 1:or to curtesy tliercin. I t  is nianifes: upon the 
least careful examination of the act that it  does no; i ~ ~ r a l i d a t e  
the marriage if the female ~ ~ a s  of the legal agP i o  co~lsent, wl-hich 
the coiiimon Iao- had fixed a t  tnelre yerrs. I t  is further niani- 
fest that ( ; / l  t h ~  p m l t i e s  tlmeIrx denounctcl are necessnril- de- 
pendent L T ~ G I I  colir iction of the s!~ecial ofi'mre creattd b~ the 
ac:, although nftrr  con~iction,  like o:iier for f~i tures ,  they are 
niade to rellte back for some l)lU"l>ob?i to the tilxe of c ~ n i m i ~ s i o n  
of the offense. The marriage of a Eclilnlc illfant over t~vel re  
and under fifteen a. efY~ctual1~ 11u1s 211 end T O  her gaardia l~ih ip  
as her marringe 01 cr f i f ~ w n  ; bnt ill the fori~iei* case 1113011 a con- 
I iction of t h ~  liu-b2nd t h ~  ;?usieps a ~ l d  ~ i o i  t l i ~  1lu.band become 
entitled to her prolmTy. 1311; ij is snid tliqt although this act 
be in  its fomie penal a n d  c:lrir.o? IT carried into direct execution 
hut in the n a p  specially poi~ited out by the Legislature,  EL SO 

f a r  as its object is proiection to the property of infant? a court 
1DCl 
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of equity will lend its aid to render such protection effectual. 
We fully assent to this proposition and hold it to be the duty 
of the court for  this purpose to exercise all its powers, prererit- 
atioe or   me dial, to the full extcn; of its jurisdiction. I t  shall 
not permit if it  can hell) it the forfeitl~re, to :he bericfit whereof 
the infant is  entitled, to be evaded by any subtle con- 
trivance or combination; but will hold all therein con- (243) 
cerned trustees, to the full extent of their improper inter- 
ference, for  the infant. But, nevertheless, as the benefit claimed 
is to result from forfeiture, and that forfeiture cannot arise but 
upon conviction, we are unable to see how any court, in a case 
where not only a conriction has not taken place but where it 
cannot take place, and this state of tliings has been produced, 
not by any frand, strataqcm or combination, but by the act of 
God, can derive to itself a power of adion,  legal or equitable, 
under this act. The aid of the court has not been invoked to 
promote or secure the beneficial opc1-3tio11 of this statute in 
behalf of the female plaintiff. The bill is framed d i w r ~ o  intuit?(. 
We are not called upon to sap wliat may be the liabilities of a 
guardian who by delirering over the property of his female ward 
to one who has married her under the age of fifteen years. and 
who has been convicted of ihe offense, has rcndcrcd that co~l-  
viction inoperative to secure to her the beneficial effects of the 
statute. We are not considering a case where a female thus 
married applies to the court to hare  her property protected be- 
fore conviction of the offense in order to prevent alienations 
which may be prejudicial to her. We are not acting upon a 
claim made by a husband offending against the statute to obtain 
possession of his wife's property, nor crcn asserting the right 
of one p r i ry  to that  offense to hold such p r o p r t y  beneficially 
for himself. The defendant here pretends no such claim. The 
case before a s  is in t ru th  that of a s e c o ~ d  husband, in liis wife's 
name, seeking our aid to get this property as against the creditors 
of the first husband and +he children of his wife by her first 
marriage;  and asking this extraordinary aid after that inar- 
riage had continued unconiplained of for more than three pears, 
and after four years had passed since the death of the first hus- 
band. We cannot see any equity i n  such a casc for enforcing 
a penal act beyond its enactments and its true spirit. 

The exceptions taken to the report of the master are now to 
be considered. The first exception taken by the plaintiffs is in 
the nature of a n  application to recommit the report because i t  
is  incomplete. I t  is that  the master has not reported, as directed 
by the order of reference, the value, nature and condition 
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(244) of the estate of the plaintiff Hannah in the State of Vir- 
ginia. I n  the order referred to as having been made by 

consent and without prejudice this was indeed direct. But we 
do not need the information intended to be had thereby to enable 
us to decide upon any matter put in issue by the pleadings; and 
we ought not to recommit the report in order to have an imma- 
terial matter ascertained. The exception is therefore overruled. 

For the same reason the second and third exceptions must 
also be overruled. What may be the nature or value of the said 
plaintiff's real estate in Tennessee, or what the state of the de- 
fendant's accounts as administrator of Robert Carloss are mar- 
ters wholly foreign from what is now in dispute between the 
parties. 

The fourth exception is for that the master hath allowed the 
defendant in the account of his administration of the estate of 
Thomas Stokes the sum of $608 for his expenses, without proper 
vouchers to loarrant the same. I f  the item thus excepted to 
affected the decree to be rendered in the cause we should be 
obliged to recommit the report in order that the master might in- 
form us, either by reference to the vouchers or otherwise, upon 
what evidence he made the allowance. The exception admits 
that it was made upon Touchers, but denies their sufficiency; 
and we are without the information to enable us to decide upon 
this appeal taken from his judgment. But the exception, were 
it to be allowed in full, cannot affect the decree. The accounts 
of the administration of Thomas Stokes's estate and of William 
B. Stokes's estate are but preliminary to the account between 
these parties upon which the decree depends, that is to say, the 
account of the defendant a.s guardian of the female plaintiff. 
Upon the account of the defendant as administrator of Thomas 
Stokes the master hath found a balance in faror of the defendant 
of $819.09. I n  the account of the defendant as administrator 
of William B. Stokes he hath credited the defendant with one- 
third of this balance, because William B. Stokes was entitled 
to one-third of Thomas's estate; and he makes the balance in 

favor of the defendant as administrator of William B. 
(245) Stokes $399.18. ,4nd in the guardian account he gives 

the defendant credit for two-thirds of the balance against 
William's estate, because two-thirds thereof belonged to his ward 
and makes a balance on the guardian account in favor of the 
defendant of $394. Suppose this exception allowed, and add 
to its amount $18, which is embraced within the sixth exception, 
making the sun1 of $626, it would lessen the credit of the defend- 
ant in his account as administrator of William B. Stokes by 
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one-third thereof, or $202, and his credit in  the account as 
guardian of the plaintiff Hannah with two-thirds of this last 
sum or $134.66, leaving yet a balance due to the defendant as 
guardian of more than $250. Now, provided there be a balance 
on this account in his favor, the amount thereof is immaterial, 
for whatever it may be the defendant has relinquished it as 
an advancement to his son. 

The fifth exception of the plaintiffs is, for that the master 
has not charged the defendant with rents of lands in the State 
of Tennessee from the year 1814 up to the filing of the bill. 
So much of this exception as seeks to charge the defendant as 
guardian because of rents since the year 1824 cannot be sus- 
tained, because the guardianship charged in the bill terminated 
by the marriage of the plaintiff Hannah with Robert Carloss 
in that year. But it must be wholly overruled, for upon ex- 
amining the proofs in  the cause we do not find that the defend- 
ant did receive rents from those lands. 

The sixth exception, so far as it is applicable to the account 
of the defendant as administrator of Thomas Stokes, has been 
disposed of. I t  is a good exception to the account of the defend- 
ant as guardian of his ward Hannah for the sum of $40, which 
was allowed to the defendant for his time in traveling to Ten- 
nessee on the business of his ward. Compensation for the time 
and trouble of a guardian cannot be allowed in that form. These 
are to be considered in fixing the quantum of his commissions. 
But the allo~wnce of this exception is of no use to the plaintiffs 
for there will still remain a balance against them. 

The exception taken by the defendant to the master's 
report it is not necessary to examine. 

I t  follows that the bill of the plaintiffs must be dis- 
(24'3) 

missed. We do not award costs to the defendant because of our 
decided disapprobation of that part of his conduct which relates 
to the marriage of his son. Rut the plaintiffs must pay the costs 
of the reference. So far as we have been enabled to judge the 
defendant has managed the estates under his charge with skill, 
diligence and ability. He made his settlements regularly with 
the proper persons and under the sanction of the proper au- 
thorities, and has caused his accounts to be filed where they 
were accessible to all interested therein. After a laborious and 
critical examination but one error in them has been established, 
and that rather an error of form than of substance; unimportant 
in  amount, and when corrected leaving a balance in his favor. 
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T h e  plaintiffs we th ink  ought to bear the  expense of this unneces- 
sa ry  a n d  harrassing re-examination of these accounts. 

PER CL-RIAM. Decreed accordingly. 

Cited:  S. 2'. I17atts, 33 S. C., 3 7 5 ;  Luclwick z'. S t a f o r d ,  51 
S. C., 111; Fowler 2'. i lIcIJnzrgl~lin,  131 N. C., 210. 

(247) 
TEJII'LE ROEERTSOS et a1. v. L'ATIESCE STEVESS et al. 

Where real estate was clerised in fee to a woman. who afterwards 
ninrried, but it was directed in the 11-ill that the possession should 
be retained by A. a third person, ant1 the rents and profits re- 
ceived liy him until :I certi~in debt was paid. Held,  that  the 
interest of this 1)ossessor could 11ot he regarded a s  of a higher 
c4laracter tlian a term or chattel illterest, that the ~ossession of 
a ternlor is the seizin of him n-ho hath the inheritance, arid that 
in such a case the wife haring had issue born during the mar- 
riaye, the husballd is entitled to be tenant by the curtesy. 

To determine xvliether a Iiill i\ niultifarious, the inquiry is not 
\\-hetller each party is comected v i th  erery branch of the cause, 
I ~ u t  ~rhe ther  the bill seek< relief in respect of matters \vhich are  
in their nature qepamte and distinct. d bill is not multifarious 
IT-here all the  plaintiff^ hare an iiitereut on one side and all the 
clef end ant^ linx e a coninion interest on the other in the decision 
of the r~iain matter of contro7 ersg. 

Election may be enforced against fcrnrs corert and infants between 
two inconsistent rights. n-here there is a c.lrar intention of him 
under 17-horn one of the111 is ilerired, that botlt shall not be 
enjoyed. and \\-hen it is agaiiist conscie11c.e to enjoy both. 

THIS Tvas a n  appeal,  by leave of the  court ,  f r o m  a n  interlocu- 
tory decree of the  Court  of E q u i t y  of J O H ~ T O N ,  made a t  S p r i n g  
Term,  18.10, by his Honor ,  S m h ,  .J., o r t r r u l i n g  a d e m u r ~ r  
which h a d  been filed to  the  complainants' Fill. T h e  allegations 
of the  bill and  thc causes of denlurrer a r e  set fo r th  i n  the opinion 
of the  Court.  

IT*. H .  H a y v o o d  f o r  plaintiffs. 
B a d g ~ r  and  B r y a n  f o r  defendants. 

G a s ~ o n - ,  J. This  is  a n  appeal  f rom a n  interlocutory decree 
i n  the court below, overruling a demurrer  put  i n  by  the defend- 
an t s  to  the  bill of the plaintiffs. T h e  bill, which was filed by 
Temple Robertson a n d  Everet t  Robertson, against Pat ience 
Stephens, Jacob A. Stephens, Erere t t  Stephens, H e n r y  Stephens, 
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ROBERTSON v. STEPHENS. - 

John Allen and his wife, Xanda, Gaston Lockhart and his n ife, 
Rachel, sets forth that Jacob Stephens, fornierly of Jolu~ston 
County, died in 1829, seized of a large real and possessed 
of a large personal estate, leaving surviving him his (248) 
wife, the defendant Patience, and the defendants Jacob, 
Everett, Henry, Manda and Rachel, his only children by tlic said 
Patience; that before his death the said Jacob duly executed his 
last will, with all the solemnities to pass real as well as pcrsonal 
property, which has been duly proved arid recorded, and thcrcin 
and thereby devised unto his daughter, by a former wife, J o a l ~ ~ i a  
Stephens and her heirs, a certain tract of land whereof he was 
possessed at the date of his mill, and continued possessed until 
his death. The bill further states that the said Joanna, in the 
month of December, 1830, intermarried with the plaintiff Tem- 
ple, and by that marriage had issue, tlie plaintiff Everett, and 
afterwards, in December, 1831, died; that in the will of Jacob 
Stephens there is a claurc in the following words, ('My will and 
desire is that all my property of erery description that T am 
possessed of stay in the possession of my wife until she can raise 
money and pay a certain debt that I owe to Thomas Rice for 
land to the amount of $l,0007'; and that by virtue of this clause 
in  her deceased hnqband's mill the dcfcndant Patience upon his 
death took possession of the tract so devised by tlie testator to 
his daughter Joanna, and she and the defendant Jacob. actiug 
under her authority, have ewr  since culrirat ed the land, deriring 
large profits therefrom; harc cut down the timber growing on it, 
and o t h e r ~ ~ i s e  greatly wasted and iinporerished it, notmithstand- 
ing the debt to Rice had been long since paid, and notwithstnnd- 
ing the plaintiff l'emplc had before offered to pap off the part 
of said debt with which the tract aforesaid was by the will 
chargeable. The bill proceeds to state that the plaintiffs harc 
applied to the said Patience and requested her to account with 
them for the rcnts of the said land and the waste thereon com- 
mitted, and t o  surrender the possession thereof; but she hath 
refused to comply with such request upon the pretense that noth- 
ing passed by the devise of the said land unto Joanna, the late 
wife of the plaintiff Temple, and mother of the plaintiff Everett. 

The bill shows that at and before 1807 one Everett Pearce, 
the father of the defendant Patience, was seized of the 
said land in fee, and being so seized he dnly devised the (249) 
same unto Jacob Stephens (then the husband of the said 
Patience) and the said Paticnce for their joint lives with re- 
mainder to the survivor for life, with remainder to their chil- 
dren in fee, and the said Patience and the other defendants now 
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set up  and insist upon the legal title in the said land so derived 
under the said d l ,  and the plaintiffs are therefore unable a t  
law to recorer the possession of the land or to call the said 
Patience to account for the rents thereof or  the waste thereon; 
but the plaintiffs are advised and do insist that the said Joanna,  
under the devise aforesaid in her father's will, acquired the 
entire equitable estate in the said land, and upon her death the 
same vested in the plaintiff Temple as tenant by the curtesy 
7%-ith remainder in fee to the plaintiif Everett, the only child 
and heir-at-lax of the said Joanna,  for they charge that in and 
by the said nil1 the said Jacob Stephens devised and bequeathed 
unto the said Patience, his nidow, and the defendants, his chil- 
dren by the said Patience, other valuable lands whereof he mas 
seized and divers valuable slaves and other personal chattels; 
and that the said Patience and the said defendants, the children 
of the said Jacob and Patience, hare  elected to take and do 
enjoy the lands and personal prpperty so devised and be- 
queathed to then1 respectively, and therefore cannot be allowed 
to disappoint the said ~ i i l l  and deprive the plaintiffs so claiming 
under the said Joanna of the land so devised to her in the same 
d l ;  or that  if the said Patience and the other defendants have 
not yet elected vhether to take the lands and personal property 
so devised and bequeathed by the said Jacob under the said will, 
or  to claim and hold the tract of land devised tllcrein lo the said 
Joanna under their legal title. in oppositiol~ to the said will, 
they ought nomT to make and viill be required to ~ n a k c  siwh ~ l e c -  
tion. The  praFer of the bill is to hare  the possession of tlw land 
surrendered and for an  account from the defendant Patience, 
or  if an election has not yet been made that the defendants may 
be required to make their election. and for general relief. The 

appellants contend that  the demurrer ought to h a w  been 
(250) sustained, and rest their arpunie?lts upon three grounds. 

I n  the first place the!: insist that upon the matters set 
forth in the bill it  is apparent that the plaintiff Temple hath 
no interest in the subject-matter thereof, and is improperly 
joined as a part!: plaintiff. The;v argue that  ha clainls to be 
tenant by the courtesy of the land devised in fee to his wife, but 
he cannot so be unless his said v i f e  x i s  actually seized of the 
land, or rather had such ~njoylneni thereof as in an equitable 
estate is equiralent to an  actual seizin at law, and this seizin 
~ v a s  prevented because of the pos~ession of the defendant Pat i -  
ence during the whole time of the coverture. The possession 
is alleged in the bill to have been holden under the clause sub- 
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jecting the profits of the testator's estate, so far  as might be 
necessary, to the payment of the debt to Rice. Now it seems to 
us very clear that if the legal fee had passed under the will to 
Joanna, such a possession would not have interrupted her actual 
seizin of the freehold. The interest of the possessor could not 
have been regarded as of a higher character than a term or 
chattel interest, and the possession of a termor is the seizin of 
him who hath the inheritance. See Guavare's case cited, 8 Coke, 
96 a. And in analogy to this it was laid down by Lord I h r d -  
uriclie in Roberts v.  Diswell, 3 ,Itk., 609, that in  the case of a 
trust estate for payment of debts the husband may be tenant 
by the curtesp, for it is only n chattel interest in  the trustee, 
and the first taker hath the freehold oyer. 

The next objection to the bill is that it is multifarious, for 
that it improperly joins distinct claims against different persons. 
I n  order to determine whcthcr a bill is multifarious the inquiry 
is not whether each party is connected with every branch of the 
cause, but whether the bill seeks relief in respect of matters 
which are in their nature separate and distinct. V a n n  v. Har- 
gett, 22 N .  C., 33. Tried by this test it seems to us that this 
bill is not liable to the objection of multifariousness. Both the 
plaintiffs hare an interest on one side, and all the defendants 
have a common interest on the other i11 the decision of the main 
matter of controrersy, the right of Joanna Stephens in the land 
devised to her, and all may therefore be joined in a bill 
brought to decide it. I t  has also been objected that some (251) 
of the defendants are femes coverts, and cannot make an 
election. There are matters, certainly, in  respect to which femes 
co.ce~-ts are in equity as well as at law under a personal incapac- 
ity to act, and one of these is a case of "election." Thus where 
land is by the law of the court converted into money or money 
into land such notional conl-ersion will not be compelled if the 
cestui qt lc  t m s f ,  the absolute on-ncr, clcct to take thc property 
in  its original character. Siwh an eleciion a feme corerf or an 
infant has not the capacity to make. But election between two 
inconsistent rights, ahere there is a clear intention of him under 
whom one of them is derived that both shall not be enjoved, 
and where therefore it is against conscience to enjoy both, i t  is 
every day practice to enforce against femes coveris and infants. 
See Gratton v.  IIozcnrd, 1 Swans., 400, and 1 Roper Hus. and 
Wife, 22 ; Darlington c. Pultne!~,  2 Ves. Jr. ,  544, and 3 Qes. Jr. ,  
384; Wilson v. Townshend, 2 Ves. Jr., 693. 

On the whole we see no error in the interlocutory decree from 
which the appeal has been taken. This opinion will be certified 
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to the court below, and the appellants must pay the costs of the 
appeal. 

PEE CTRIAJI. Tnterlocutorv decree below affirmed with costs. 

Cited:  JIcQuesn v. XcQueen,  5 5  N. C., 20;  Earnlznrclt v. 
Clements, 137 S. C., 94. 

1IESI:T I,. PI,[-.\IJIER et us .  et al. I-. GEORGE BASKER- 
TILIX et us. 

A clerd. whether for ~ a l u a l ~ l e  coniitleratiou or not, but good and effec- 
tual a t  Ian, except for want of regi.tr:rtiou, and which is lost be- 
fore reqiutr,~tion. IT ill I w  uet up in equity and a decree made for 
;uiother c o n ~ q  mrce by the 1)argalnor or his legal reprecentatires. 

But Iwfore surh a flee11 (.an Ile 111:ltle. the plaintiff must clearly prove 
that such a deed once existed. its legal operation and its loss. 

In tlie (.ape of a decree thirt;- years old. proof of its execution is dis- 
gellued \vith. But to reiider such a deed admissible there must be 
mule ac.c,o~;nt of its proper cwstocty, and also evidence tlmt the 
party has been in possession under it. And the proof of esecn- 
tion is only dispe:lsed with here on the ground that the attesting 
n-itnesses nlay he dead. 

There is no legal !~rwumption. nor ought there to be a n  inference in 
fac.t. from the mere c.ircuulstance of :I person attesting a paper 
vriting as n wit~iess. that surh I\-itness T Y ~ S  aware of the conteuts 
of t ! l ~  ~ I : I ] I ~ I ' .  anti is therefore I~oui~d  l ~ y  it, when it  affect!: his 
illterest. 

The 1'orc.e of c~ircunistantial eritlence depends on the niunher, ten- 
dency-. agree~nent and conc.lusi\-e ~ ~ n t u r e  of the circumstnnces in 
theniselrcs \I-hich may- be ndtl~~ced to establish a conclusion, and 
also on the iniportnnt fact that there :we not opposing circum- 
stmces. eclunlly undeiiial~le. ~ h i c ~ h  are  irlcousisteut with that con- 
c.lusion ; anit further. that nothing in the party's power appears 
to be withheld which, if produced, ~voulcl show the facts on ~vhich 
the concln~ioi~ is fir~uitl~d to I)tl tlift'ercnt, or authorize an opposite 
dediictio~l from them. 

THIS was a bill in equity, filed in  T T . ~ R E N  Court of Equity. 
at Fall  Term, 1831. The defendants anmered,  replication was 
taken to the ansner and tlie cause, haring been set for hearing 
at ---- Term, ----, of that court, was by consent re~noved to 
the Supreme Court. The pleadings and facts proved are fully 
set forth in the opinion as delirered by the Supreme Court. 
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Haywood for the plaintiff. 
Miller, T'C7inston and Saunders for defendants. 

RUFFIN, C. J. This bill was filed 29 September, 1831, and 
states that in December, 1796, two grants ~vere issued by this 
State to John Willis, late of Warren County, each for 
2,500 acres of land, situate in the western district, now (253) 
the State of Tennessee, on the fork of Deer River, and 
described by metes and bounds in the bill; and that Willis for a 
valuable consideration sold both of tlie tracts to William Falk- 
ener the elder, late of Warrenton, and as the plaintiffs believe 
executed a regular conveyance therefor; that, never liaring seen 
the deed nor any copy thereof, the plaintiffs are unable to state 
what was the amount of the consideration, but that at tlie date 
of the conveyance, which they beliere to be in 1798, Willis was 
indebted to said Falkener by bonds and on accounts in a large 
sum, amounting to upwards of $2,500, and that no part thereof 
has been discharged except by a conveyance of said lands, and 
that Willis had no other means of satisfying the debt; and that 
Willis made and Falkener receired thc conveyance aforesaid in 
satisfaction and discharge of hi? deb{. The bill then further 
states that William Falkener the elder, on 20 October, 1798, 
conveyed the said two tracts of land to his son Williarn A. K. 
Falkener, in  trust for the satisfaction of certain of his creditors, 
and also, by another deed of the same date, subject to the last- 
mentioned conveyance, did convey both of the said tracts to 
William, the son, and his heirs; which two conveyances the 
plaintiffs charge were made mith the knowledge, consent and 
approbation of Willis, who attested the same as one of tlie sub- 
scribing witnesses thereto. The bill further states that some 
time in that year, 1798, William, the son, transmitted lo the 
house of Smith & Rodman, composed of Willet Smith and 
Thomas Rodman, of Philadelphia, who were among the creditors 
of Willianz, the father, and named in the trust deed, the said 
original grants, together mith the conveyance of the said Willis, 
the deeds from William, his father, to himself and a power of 
attorney from William, tlie son, nnthorizing Smith 6. Rodman 
to sell the said two tracts of land i11 order to assure them and 
the other creditors in the deed of trust mentioned of the payment 
of their demands against the fathpr; that no sale was ever made 
because William, the son, paid all those demands, and that after 
having done so he required the restitution of the papers: and 
that in 1812, in pursuance of said requisition. all were 
returned except the deed of John Willis and the power (254) 
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of attorney from William, the son, but instead of those mas 
sent a certificate of Willet Smith, one of the firm of Smith 
& Rodman, made before a notary public and setting forth and 
declaring that the deed from John Willis to William Falkener 
and the said power of attorney had been lost. The bill then 
charges that there can be no doubt but that Willis did make 
the conveyance as stated, for that since 1798 he, Willis, never 
pretended but always disclaimed an7 interest in said lands, and 
in fact, in 1802, being utterly insolvent, took the oath of in- 
solvency and was duly discharged from imprisonment as an 
insolvent. The bill further states that, as the plaintiffs suppose, 
the deed 11-as registered in Warren County, ~vhere it was made 
and the parties resided, but that they have been unable to find 
the same either there or in Tennessee; and they aver that the 
book of the register of Warren containing the deeds registered 
between 1797 and 1802 has been destroyed by fire; and there- 
fore the bill charges that both the deed and the registration 
thereof hare been lost so that neither can be produced. The bill 
then states the death of William Falkener. the son, in March, 
1819, intestate, leaving the plaintiff, W. Falkener, and Sarah 
his t ~ ~ o  infant children and heirs-at-law; that Sarah while an 
infant intermarried with the other plaintiff, Henry L. Plunimer, 
and the plaintiff William mas still an infant at the 5ling of the 
bill; and that in the latter part of the pear 1519 old Nr .  Falk- 
ener, the grandfather of the plaintiffs Sarah and William, also 
died: 2nd that in 1806 John Willis died insolrent and intestate, 
leariag an only child, Elizabcth, nolTT the wife of Geo. D. Basker- 
ville, ~i-110 are the defendants in this snit. The bill further states 
that Baskerrille and wife have taken possession of ihe two tracts 
of land, claiming them as h n ~ i n g  descended from Willis to his 
said daughter: and that for TT-ant of legal eridence of the con- 
veyance from John Willis to the eldest Nr .  Falkener the plain- 
tiffs are unable to bring an action at law to recorer the land. 
Whereupon the bill (after many nlinute interrogatories upon the 
matters charged in  it as to the knowledge, information or belief 

of the defendants respectively) proceeds to pray that the 
(255) defendants should be decreed to surrender to the plain- 

tiffs the possession of the lands, to execute to them a new 
conreyance in fee simple therefor, and to account for the profits. 

The defendants put in an answer of ~ h i c h  the material facts 
are as follows: The defendants Rdmit the deaths of William 
Falkener, the father, and of William, the son, at the times stated 
in  the bill, and that the plaintiffs William and Sarah are the 
children and heirs of the latter, and of the ages stated in the bill. 
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They also admit the insolvency of John Willis; that he took 
the oath of insolvency and died intestate, as charged in the bill, 
and the defendant Elizabeth is his only child and heir and the 
wife of the other defendant ; and they admit that the grants 
issued to John Willis as charged. The answer then sets forth 
that the defendants do not admit nor do they believe that John 
Willis ever did sell the lands to William Falkener ; nor do they 
admit or believe that Willis n-as indebted to said Falkener in 
any manner; that the defendants have no personal knowledge 
upon thesc subjects, and had not heard of the grants until after 
the death of William, the son, their existence and his possession 
of them became known by their being found among his papers; 
and that their information touching these nlatters was derived 
principally from the late Governor James Turner, who died 
before the filing of this bill, and who was well acquainted with 
the Messrs. Falkeners and John Willis, resided for many years 
in the same village with them, and had every opportunity of 
acquiring a knowledge of their dealings, and married the widow 
of Willis and mother of Mrs. Baslrerville. By him, shortly after 
the death of William A. K. Falkener, the defendants were in- 
formed that it was his (Governor Turner's) belief, founded on 
his personal knode'dge of the dealings of Willis and William 
Falkener, the elder, that the former was not indebted to the 
latter, and if said Falkener did receire the grants from Willis 
it was not upon a sale to him but for the purpose of raising 
money by a sale in Philadelphia, n-here Falkener was well k n o ~ n  
and Willis was an entire stranger, in order to carry on the ope- 
rations of a gaining table called A. B., with which Willis was in  
the habit of traveling about, for the benefit of himself 
and Falkener. The answer avers the belief of the defend- (256) 
ants in the correctness of the foregoing information. The 
defendants further say that they have no knowledge of the 
genuineness of the deeds from Falkener, the father, to his son; 
that the defendant George had seen one of them, which pur- 
ported to be attested by John Willis, but whether in his proper 
handwriting he is altogether ignorant as he never saw said 
Willis and has no knowledge of his writing; and they do not 
therefore admit that the deeds were attested by Willis, or if they 
were that he was apprised of their contents, or that either of 
them includes the lands described in the grants. The answer 
further states that the lands lie in what is called the western 
district of Tennessee, to which the Indian title was extinguished 
a year or two before the death of William Falkener, the son, 
and that the price of lands in that part of the country, though 
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before very ion-, became suddenly high and the lands much in  
denland; and that about that time John  C. SlcLemore, of Ten- 
nessee, a ~vell  knonrl dealer in lands in the western district came 
to Warrenton to endeavor to purchase lands of that  description, 
and inquired of said Falkener and of others in his presence in 
regard to the onller of the lands granted to said Villis, but the 
wid  Falkener made no reply and did not intinlate any claim to 
 then^. The ansner further states that  the register's books of 
TTarren County from 1709 lo 1503 n w e  burnt, and not those 
from 1797. Arid the defendants say that they were informed 
b- Mrs. Turner that she repeated17 understood from her first 
huhband, the said Ti l l i s ,  in his lifetime, that  he intended to 
conTey hi. nestern lands to his daughter Elizabeth; that the 
defendant.:  ha^ e no klio~v1edg.e that he did make such a convey- 
ance, hut that if hc did it niiqht have been arid probably was 
rvgiqtered in the book that \\-a. bumt  ; and that ,  as the same must 
ha7 e been made some years before he took the oath of insolwncy, 
the said TT'illis n as enabled thereby ~ ~ i t h  a clear conscience to 
relieve himself from corifinen~cnt. 

Thcrc nas  replication to the ansner, and the parties pro- 
ceeded to take proofs. As exhibits the plaintiffs deposited the 
g:.ullt., to TVilli.: and also the dceds from old 1\11.. Falkener to 

his son 11ieil:ioned ill the plcadinps. Those deeds bear 
(237) date Zh October. 1798, and purport to be witnessed by 

Thollias Glosier and John T17illis, and were proved and 
regi*tcred in Xa-, 1819, upon c~ idence  of the handwriting of 
the bulwribing ~vitnesses. both of vhom vere  then dead. The 
first of those deeds assigns and conreys tventy-two s l a ~ e s  be- 
loriging to TTTilliani, the fa:her, his remaining stock in trade, 
dnelling-house and lot, all his cattle. horses and other stock, nine 
lots in TTarrentoli, all his household and kitchen furniture and 
plalitation utensils and bonds, book debts and other dues, and 
"likenise t ~ o  tracts of land unto me belonging which are lying 
or situate in Cunlberland or Davidson in  the  veste ern territory, 
rile particulars TI-hereof I cannot describe, not h a ~ i n g  the plats 
now in n i r  po~session, together n i t h  crerj- other kind of prop- 
crty, if ally I h a w ,  not liere c~nimerated"; upon trust to pay 
tliereout certai~i  debt< d w  from TTillinm, the assignor, to Smith 
S. Rodman. of Philadelphia, and othcr creditors ~iientioried to 
the amount of ahout $10,000. Tlir second of those deeds, after 
reciting the forlner, corir eys the same property described in a 
schedule annexed to the son for his o~vu  use and benefit, after 
satisfyiiig the trusts i!l the prexious deed declared; and in the 
schedule the Tennessee land is nlentioued thus, '(likev%e t ~ o  
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tracts of land lying o~ 4tualc. ill ( '~tlllbciland or I)RT id-0x1, in 
the western t r v i t o r ~ . "  -1nd Willim~i. the son and assicnee, 
thereby corenants t l ~ a t  he will p y  thc debts owing at ilmt time 
by his father "as well in c o ~ ~ f o r m i t g  to the said deed of trust 
as to an  origil>nl :1-4gi1il1c11t b c n i i ~ ~ q  clatc .j Augnsr, 1797." 

B,v the depositiou of Jameq Pci l~ tw illc. t rken Lv the ])lain- 
tiffs, it appears t l~ :~ :  thc n i t t ~ e s i  W,IS ~ e r v  intimate nit11 the 
younger Falkrner for nine or ten ge:m prcwding his dwtll,  but 
had no recollection of 11:1ving I1c.ar.d hi111 talk I I IUC~I  about his 
business, r honqll lie o11c.c 11caid liirl: sag 1~ liad ra1n:ihlc lands 
in  the wrst if 11.. could gc: +hcln. 'Tliiq witness took adminis- 
tration of tllc e s t : ~ i ~  of W. l"~~l l i~11~ ' r .  the son, at May court, 1,910, 
and states that in ena~nining his intestate's papers h r  found 
among then1 the grants and dccds .?bore mentioned, or they were 
deliwred to  him by t11c eldcr Falkcncr as belonging to 
his deceased son. and that he i~ilu~cdintelv made it pub- ( 2 5 8 )  
licly known that the grants were in his possession in  order 
that  it might 11c aqcertained wl~ctller rhc lands belonged to the 
heirs of Willis or the heirs of his intestate Falkener. This wit- 
ness further siatcs that he found among his intestate's papers 
the letters and doclul~r.nis l~ercafter  mentioned. which hc identi- 
fies, of which the gelluincness is established by manv other wit- 
nesses so f a r  as respects the IiandTvriting of the persons whose 
prod<ctions they purport to be. T h e v  documents are, first, a 
letter written from Philadelphia on 1 6  Map, 1797, to William 
Falkener, the elder, by Smith cG Rodman, in the following ~vords : 
"We have duly received your favor per Mr.  Macon, with sundry  
papers enclosed respecting cw ta i n  f rnc t s  of land, of the value 
of which you request us to make some inquirv here. We are 
entirely ignorant of this kind of property, and equally so with 
respect to the persons who are most likelv to p ~ ~ r c h a s e  i t ;  and 
having constantlv endeavored to aroid all kind of land business 
we hope you will pardon us if lve decline appearing in this. 
From what wc haxe been able to learn, howerer, there is no sale 
here for this kind cif property." The writer then proceeds to 
request a payment upon their demand against the other party. 
Second, anotl~er letter from Smith & Rodman to the same person, 
dated 23 April, 1798, as follows: "Pour circular letter of the 
11th inst. is received; the contents of whicah me hare  perused 
with concern, not only on our own account. but nluch upon 
yours. ,Is we hare  bcen dailv flattering onrsf.lves with thc hope 
of a rernittar~ce from you our d isappoint~l~mt  has heen severe. 
I f  the step yon have now taken was not to be avoided it, will 
be of little purpose to animadvert on 0111- situation with you. 
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As our dispoqition tovards you has dways  been liberal. as we 
are deetplv concerned in \-our dtimatel? discharging our debt, 
and. a b o ~  e all, as xve r ed lv  hare  confidence in  the nprightness 
of Four in t~ni ions .  we shall not liesitate to come into the meas- 
ures you hcre  proposed to your crcditors provided you will agree 
to make 11. secure as f a r  as you have the p o r e r  to do so. To 
this end we hare  to propose that you will take the trouble to 

hare tlre enclosed ~ O Z L ' P ~ C  of attorney (which you sent us 
( 2 5 9 )  last spring). together n it11 ihc signatures of the witnesses 

thereto. fnllu acknonledged before some proper outhoritu. 
and transmit them to us thus prored in  order that n-e may hold 
the property in  trust until you have discharged our debt; upon 
~vhich xve nil1 immediately agree to any reasonable propositions 
TT-hich d l  contribute to your accommodation." 

Smith & Rodn~an  a f t e r~ r  ards instituted an action in the Cir- 
cuit C'onrt of the United States for their demand, i n  vhich  
Ednnrd  Graham. Esq., of S e w  Bern, was the plaintiff's attor- 
ney, and John Haynood, Esq., of Franklin, the attorney of the 
defendant. On 27 July.  3802. TVilliam Falkener. the son, before 
judgment. paid to Mr. Graham bonds and cash to the amount 
of £693 13 6, Pirginia currencr, and the suit was dismissed. I n  
the n ~ a n ~ v h i l e  Smith 6- Rodman had become bankrupt, and 
James Smith, J r . ,  and James Pau l  had been appointed their 
assignees. 

The third and fourth documents annexed to Afr. ~ome;ville's 
deposition are t ~ o  letters from John Haywood, Esq., to William 
Falkener. The one i s  dated I1 January ,  1804, and is as follows : 
"Pleape qtate your account since January ,  1799, and the pay- 
ments T have made. I d l  then add my account and send it to 
you 713th the bdance in monep either before I go or after I 
return from New Rcrn. I shall tr?y t o  w m e m b e ~  your grants." 
The ~vord  was first written d r r d s ,  but the pen v a s  run through 
that and g r m t s  substituted. The other is x~ithoilt date and as 
follows : "To my surprise both 3Ir .  Graham and X r .  Wood 
say they 1 1 a c ~  not nor have err? seen, the 5,000-acr~ grants. You 
had Fetter rmite to the plaintiffs in the suit against yo11 immedi- 
ately." 

The fifth is a letter to William, the vounger, from James 
Smith & Son. n-ritten from Philadelphia, and dated 23 January,  
1806. I t s  vords are :  "In ansnrer to Four favor of the 15th 
inst. Tve inform vou that i n  a snlall box which we did not know 
had anvthing in it we found f w o  patents for l and  i n  S o r t h  Caro- 
lina for  R,.iOO arres each i n  the name of J o h n  Wi l l i s ,  which ap- 
pear as if  they might hare  been lodged v i t h  Smith & Rodman 
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as u security. I f  these are the papers you wish you shall have 
them delivered to your order, or we will enclose them to 
you if you desire it, proaided we are assured of the debt (260) 
having been paid. The account remains open in the 
books, and as a number of orders were giren to those to whom 
thcy mere indebted which we know nothing about you can per- 
haps inform us how this has been paid and to whom.'.' 

The 5ixth of these documents is a letter from Mr. Graham. of 
Yew Rcrn, to William Falkener, the son, dated 24 February, 
1806, in which he says: "Yours of the 18th inst. is received. I 
am glad to hear t ha t  you  are in n fair way to  regain possession 
of t h e  fit7e deposited w i t h  S m i t h  & R o d m a n  as a security for 
w h a t  your  father otvcd f h e m .  The enclosed will afford that as- 
surance which seems to be required as a prerequisite to the s u ~  
render of the papers." And therewith Mr. Graham sent a state- 
ment of the debt of William Falkencr to Smith & Rodman, 
amounting to £693 13 6 Virginia currency, with his own receipt 
therefor as of 27 July, 1502. 

The next document is a letter of James Smith 6t Son to the 
same person, in the following words : "Yours of the 5th inst. 
we hare just receired, and  agreeable to  your  request w e  now 
enclose you the  t w o  patents mhich we are sorry me did not know 
of when personally applied to some time ago." This letter is 
without date, but is postmarked "Phila., 12 March," and the 
postage is charged thereon "1 1-4 oz. $1." 

The next in  order is a letter from the same persons to the 
same, dated 23 April, 1810, as follows: "Willet Smith, of the 
house of Smith 6t Rodman, handed me a letter which you ad- 
dressed to him on the subject of your father's debt to that house, 
and w i t h  respect t o  some papers le f t  in the i r  hands  as  security.  
I was some time ago appointed assignee under the bankrupt law 
of the estate of Smith 6- Rodman, and I cannot find that this 
sum. due by your father, has ever been paid. There is no credit 
on the hooks and Willet saps he has never received it nor giren 
any order for it. I wish you would be so obliging as to make 
inquir? of the attorney at N e x ~  Bern and know to whom he paid 
this money, if he ever paid it. 1 shall be glad to hear from 
you as soon as conrenient ; and, in the meantime, I hare writtrn 
to Willet Smith, who liws in Xew Jersey, to come to 
town and mahe search for the  grants  o f  l a d  you speak (261) 
o f ,  which I have newr been able to find among their 
papers. I f  these cannot be found you nlav depend on mv getting 
W i l l ~ t  to make the rertificate you require and forward it." 

The nest document is a certificate made by Willct Smith be- 
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fcre a notary public. 23 December, 1612, as follon-s: "This is  
to certify nll r 110111 it  niay concc3rn that  William Falkener, of 
Varrcnton,  in S o r t h  Carolina, ahout 1798, put into the h m d s  
of Srrlith k i-todmnn. of I'lliladelphia, merchants, two grants 
for land of 2,200 acre.; each, acconipanied n i t h  a hill of sale 
from ,John Kill is  to said Falkener for said land and 2 power of 
attorney Srom said Fallrcner to Smith 6. Rodnian, authorizing 
tlie~ri to d i ~ l m w  of said land;  illat some years after  that transac- 
tion the said grznts of land n c w  returned to the said TTilliam 
Ealkencr, but illat the bill of sale from TTillis to Falkener and 
his povrr  of attorney to Smith & Rodman could not ihen be 
found. nor 1111 tl they ever heell able to find the same, they being 
niislaid or lost." 

The  next and last documerit produced by this ~ i t n e s s  on this 
part of the cnse purports t o  be a draft of a letter found among 
;he papen  of TT'illiani Falkener, the son, from him to James 
Smith, Jr., dated 2 5  January,  1819, in which he says: "You 
infornied nit that if Mr.  Willet Smith could find the deeds made 
T O  my f:itl,er by John  TVillis and the power of attorney from 
the fornlcr T O  Smith & Rodliian they should be forx-arded to me. 
I n  the hope that they niay be found, and that  from my long 
silence you may hare  thought they were not wanted, I again 
m-ite, requesting that qhould that be the case they may be for- 
warded. I f  not found. I earnestly entreat that  all the papers 
ma. bc particularly examined. I t  i s  of great consequence to 
me to find those clreds from T i l l i s  to X r .  Falkener, and any 
expense or trouhlc \~ l i i ch  you or Xr .  TI'. Smith  may be at I 
will cheerfully pay." 

The nilness Xr .  S o m e r d l e  also states that among his inteq- 
rate's paper' he found an arcount i n  the l iand~i~ri t ing of his 
intestate in tile follon.ing form:  
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And that, accompanying the same were, in the handwriting of 
the said William the younger, the accounts mentioned in the 
foregoing snnmary, drawn out at large. They purport to be 
open accounts for dealings by John Willis as a customer in the 
respective stores of Thomas B. Gloster 85 Co., William Fa1kenc.r 
and William Falkener the youngcr. That of Thomas B. Gloster 
& Co. began 25 April, 1793, and continued down to 8 May, 1795, 
and an~ounted to £119 6 634 principal money, which with the 
sum of £53 3 7:YL for interest computed to September, 1801, 
made the above sum of £174 10 214. That of Willianl Falkrner 
the elder began March 15, 1793, and continued to 8 January, 
1799, and an~ounted to £274 6 8, wliich with $61 7 61,4 computed 
for interest to September. 1801, made the sun1 of £335 14 21/13. 
Those of William Falkener, J r . ,  began 29 April, 1799, and con- 
tinued to 17 July, 1800, arid with the interest thereon, coniputed 
also to September, 1801, amoi~nted to the sums mentioned in the 
abore general account. The item of ('bonds and interest" con- 
sisted of bonds giren by Willis to Thomas B. Gloster &. Co. 
for money lent in Octobcr, 1794, and March, 1795, and to other 
persons which appear to have been assigned to or taken up Isy 
one or the other of the Messrs. Falkener, and on them interest 
was also compntrd to September, 1801. On the qeneral state- 
ment belo~r? the debits the word "Cr." is nritten, but no credit 
is set forth; and on the other several accounts mentioned there 
is no credit given for the price of this or any land, or 
indeed for anything except for the snlall sum of £1 3 3 ,  ( 2 6 3 )  
paid in cash 5 January, 1795. The firm of Thonlas B. 
Gloster & Co. consisted of Gloster and the elder Mr. Falkener, 
and did business up to about May, 1795, when Gloster retired, 
and Falkrner took the whole to himself. 

The same witness also produces an HCCOUII~  between William 
Falkener and one William Christmas. who was a resident of 
Tennessee, and appears to hare been the agent of Fallrener as 
to some lands claimed by him in that State. I n  the account 
Christmas charges Falkener m-ith the following items: 
To cash paid for recording a deed in Tennessee--------$1.35 
To cash paid for your land tax in  Tennessee for 1799--- 6.04 

On this account Christmas garc a receipt in full, dated 31 
March, 1801, and at the same time he gare a receipt for $20, 
put into his hands to pay Falkener's land taxes in Tcnncssce. 

Next follows a letter from the same William Christmas to 
William Falkener, and likewise found and produced by Mr. 
Somerville, dated Nashville, 10 July, 1802. I n  that letter the 
following passagcs occur: ('1 rewired yours by Col. C., and 
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several others at different times. I n  answer to your foriuer 
dates I have twice vr i t ten  by post, XI-hich I expect hare  mi+ 
carried. I now inform you your landed interest i n  this country 
stands in an ugly point of view. One thousand acres of your 
land only n a s  advertised for sale for the federal tax. C'ol. 
Overton advised me to let it be sold as you had no deed recorded 
in  this country, and that  I should become the purchaser, and 
then let it  be cold for the State tax and again become the pur- 
chaser and relinquish to you; and by these means he thought 
the title might be good in  you. I took his counsel and did pur- 
chase, though only 100 acres was sold, ~ ~ h i c h  satisfied the tax. 
1 now relinquish to you the aforesaid land I have purchased 
or may purchase while I have money belonging to you in my 
hands. I have yet between $12 and $15, nearlj- enough for two 

years taxes. I have not the courses of Four land, and as 
(261)  there is no rccord here I cannot say what it is vo r th  as 

I do not linow the land. I once hrough t  t o  t h i s  coun t ry  
a deed O F  yours ,  a n d  a s  it could no t  be recorder2 ltere f o r  uxnt of 
f h c  r l e c e m a q  pl.oof I re turned  it t o  you nqain a n d  did n o f  k e e p  
a copy.  Y o u  1 1  i l l  t he re fore  plense scnd n t ~  t l z ~  courses of each 
tract  b?/ tr hich I l i ke l y  ma?j crrcednin t h e  (and a n d  near l y  i t s  
value." 

The foregoing docunicnts were all read upon the hearing, but 
upon an  undersranding between the comsel that  they mere read 
subject to all just exceptions; and in the argument the counsel 
for  the defendants insisted that thev v x e  not eridence against 
the d~fendan t s  but. as coming from fhe ancestor of the plagtiffs. 
they m r e  cridence aqrrinst the plaintiffs. 
Rr the depositions of sereral persons resident in the village 

of Warrenton from 1790 to the bringing of this suit, and well 
acmainted n i t h  John Ki l l i s  and the elder and vounner Falk- 
en&, it is established that  TTillis v-as an  imprudent, dissipated 
and intPmpel.ate man and lost his credit earlv in  life, and a. 
soon as 179S.  and became insolvent. Qloster married his sister. 
and there was a close and intimate friendship between Willis 
and the elder Xr. Falhener. who n a s  vem kind to TSTillis and 
let him hare  the necessary articl.; from hi; stores ;\-hen no orher 
nierchant would, but to what amount the ~ i t n e s s e s  could form 
no opinion escrpt the late Judge Hall, who stated that  he was 
under the iniprcssion each of those persons had told him it was 
to no great extrnt. That zentleman also states that at the time u L 

of this transaction, as alleged, land in the western district. to 
TT-hich the Indian title v a s  not extinguished, was of T7er  incon- 
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siderable value, and that he did not recollect to have heard either 
of the Mr. Falkeners set up any claim to these lands. 

But two witnesses, Richard Davidson and John C. Johnson, 
of whom the latter was the brother-in-law and one of the ad- 
ministrators of William the son, state that they were particu- 
larly intimate with William Falkener for many years before his 
death, and conversed freely with him upon the subject of his 
property, and often heard him say that he had lands in 
Tennessee which his father purchased from John Willis, (265) 
but that he had a difficulty in getting thc title papers and 
had sent to Philadelphia to procure them; that he always spoke 
of the conveyance from Willis as an absolute conveyance to his 
father in considerarion of debts due from Willis to his father, 
and never spoke of it in any other v a y  or of having any other 
lands in Tennessee. 

Robert Park, another witness for the plaintiffs and a brother- 
in-law of Willis, to an interrogatory on the part of the plaintiffs, 
"Did you hear Mr. Willis for manv years before his death speak 
of the land in control ersy, and particularly that he 112d con- 
veycd io any and whaf person?" answers, "I have heard him 
say he had land in the ~ e s t e r n  country. I do not recollect that 
I cvcr heard him say he had conveyed it to any person. T do 
not recollect the time I heard him speak of his western land. 1 
had rery little intercourse with him bpfore his death. We were 
as friendlv as brothers-in-law usually are for three or fonr ye7l.s 
after his marriagc with my sister, vhich I believe mas aboi~t 
1793." To an interrogatory on the part of the defendant 
"whcthcr about the period John Willit. took the insolrent 
debtor's oath and for some time before the faculties of his mind, 
and particularly his recollection and his capacity for business, 
were not greatly impaired bv his general habits and course of 
life?" the witness answcrs, "I cnnnot say with anlT degree of 
certainry how long before his death his mind had become ini- 
paired, hilt it was a con4dcrable time, I believe sercral -cars b:x- 
fore his death that he was incapacitated for business from in- 
sanity, n situation brought on by intemperance in drinkin?. I 
do not recollect thnt at the time lie took the o2th of in~ohency 
he was or was not considered insane, but he was habitually i l l -  

temperate a considerable time before that." 
William Person states that he procured the nnrrants and 

grants for Willis and nas  intimately acquainicd n it11 him and 
William Falkcner the elder, and nerer heard either of them 
speak of Willis haring conveyed the land tn Falkener. IIc 
never heard the latter speak of the lands at all. He, the witness, 
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al)plied to TTillir to purchase the lands, bur Willis re- 
(266)  fured and care  as a resson that he had placed them in tlle 

hands of Tlrilliam Fnlkener, Sr., to sell for  him in  the 
Philadelphia market. H c  further states that J o h n  Willis be- 
came in.ane, the insanitv heille brounht on bg dissipation. "I 
do not recollect at ~i-llat time it became apparent. but it was 
several years before his death; thrre or four years. as I belipre; 
fully ilnce. His  habit< of intemperance lvere of long standing. 
When lie took the oath of i n s~ l r cncy  and for a short time before 
he \vas incapable of buqinc=. as I beliere, from personal transac- 
tions 2nd conversation. x ~ i t h  him." To the qneqfion on the part 
of plaintifls "x~hether he had not capacity to remember. when 
reqliired to rnider a schedi~le of his p r o p ~ r t v ,  that  he omwd 
5.000 acres of land," the 11-itness ansners, '(3 beliere that  at the 
time h r  had no mind at all or was in a ctate of insnnitv. Tt 
irnnicdiatelv preceded his confinement for insanity, I think." 

Jacob Jlordecai s t ~ t e ;  that as a merchant a t  Warrenton he 
had dealings ~i-it11 John T i l l i s  from 1791 to 180.2 ; that  his credit 
s ~ a s  alnays qlender, but m s  a little better after his marriage 
n i t h  Xieq Pa rk  until 1797. vhen he failed and n 1s dremed un- 
vor thv  of credit, though considered honeqt. Until 1804 nitness 
n a s  in the hahit of qecing T i l l i s  almoqt dnilr  and t h o u ~ h t  him 
generally to l,c in hiq perfect senses. The nitnew, as a justice 
of the peace. in conjunction with another magistrate, admin- 
istered ihe onrh of inrolvenc- to him in hIarch, lSO2, and dis- 
charged him. and h~ ivar thcn both sane and wber, :is the I\ itliess 
thouqht. I n  1904 he becanre notoriouslv inwne and war cou- 
fined until his death. To the queqtion on the part of the de- 
fendantq. "do you not heliere that during +he above period thrre 
Tvere time< at ~vllich he, TTillis, m ~ s  not in his proper mind?" 
the ~ri tness replies, "clnrinr the svllole p+od of niv acqimintance 
wilh ,Tohn TVillis he n a s  of a reckless, frolicwme, jovinl dirpo- 
sition. A\fter the ~ v i t h d r a \ ~ ~ a l  of l ? i ~  wife f imn him, n-hich -war 
a few years before his attack of lunacy. hc berame r e r c  in- 
temperate, and I hare  no doubt liii mind IT-as at times, vhen  
undcr ~ h c  influence of liquor, as much or more deranncd than 
men of his habits uqudlg are." 

Philip C. Pope states that a t  some time between 1813 
(267') and IS19 John C. llcI,eniore, of Tennessee, came lo 

Warxn ton  and asked the v~itness and Fi l l iani  Falkener 
the younger if t l w -  knev  anything in relation to the lands sup- 
poqed to belong to John T i l l i s  in Tennessee, to s~-hich the \?-itness 
replied that he did not, though he s? o d d  be glad to knosv as he 
had married a granddaughter of the elder John  Xrillis, and 
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might be interested in thein; but Mr. Palkener made no reply 
whaterer. 

The late Mr. Grundy, of Tennessee, states that the lands in 
controrersy were within the Indian Territory until 1815; that 
no State t a s  mas imposed on thcm until 1819 ; and no t a s  b~ the 
United States at any time. 

Thomas Rodman died about 1829 or 1530 in  Philadelphia, 
but had spent much of his time after his bankruptcy in India. 

Willet Siilith died in July, 1839, in Camclen, in New Jersey, 
in which State he generally resided after his failure. The year 
before his death the plaintiffs gare notice to take his deposition 
in Philadelphia, but he did not attend, and notice was again 
given to take it at a place in Kew Jersey, but without its beillg 
taken.- 

James Smith, Jr., one of the assignees of Smith & Rodman, 
died in Philmlclphia in 1834 or 1835; and Jamcs Paul, the other 
assignee, died in May, 1839. Tn the latter part of 1839 the sons 
of those two perqons thoroughly examined their papers for deeds 
frorn Ti l l is  to Falkener and for the letter books of Smith & 
Rodman, but could find no such documents. 

The perusal of the pleadings and proofs in this cause cannot 
well fail to produrc the impression that if the plaintiffs do not 
succeed it mill not be so much from the injustice of their de- 
mands being established as from the defect of that kind and 
extent of proof which authorizes the Court affirmatively to de- 
clare its justice and enforce it. 

The hill is founded on the allegation of an executed absolute 
conveyance, constituting a legal title with thc exception of the 
ceremony of registration, and lost; so that it cannot be set up 
for the want of registration. The object of tlic bill iq 
to be relicrcd from loss by that accident by requiring the (268) 
defeudant, as the heir of the person who made the lost 
deed, not to take advantage of that accident but to execute 
another. The equity cannot be denied if the facts on which it 
is founded be established. There should be a decree for the 
plaintiffs without regard to the consideration, pro~ided it mas 
sdch as mould render the deed effectnal in law. for the jurisdic- 
tion is simply to set up a legal conveyance which mas good in  
itself and has been lost, and the inquiries are confined to the 
points of its existence, legal operation and loss. Tola? v. Tola?., 
16 N. C., 456. 

It may at once be stated that sufficient inquiry appears to hare 
been made for this instrument, if it ever existed, to authorize 
the declaration of its loss. Still it is incumbent on the plaintiffs 
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to show its existence at one time and its contents. At law the 
existence of an insirument as a genuine one is shown by proving 
its execution according to the nature of the instrument, that is 
to say, bjr the subscribing witness, if there be one, or by proof 
of handwriting. This is ordinarily true in equity also. Goodees 
v. T,ake, 1 A'tk., 246. I t  cannot be otherwise, for in reason as 
well as in laii- things which do not appear must be regarded 
as if thcy did not exist. After it be thus shown that the instru- 
ment existed its operation and effect mag be established by prov- 
ing the contents by the best eridence in the party's power, such 
as an examined copy, the xgistry of it or the oral testimony of 
witnesses who can state the contents or the admission of its con- 
tents by the person executing it. Rut in this case all those ordi- 
nary proofs are wanting. There is no evidence of execution 
coming from a subscribing witness; there is no evidence of an17 
witness ~ ~ h o  ever salv such n paper as that stated in the bill, 
much less that it was attested bv anv pnrticular person, and 
that the witness knew the signature either of ,John Willis or of 
the attesting witness. Nor indeed has anv witness been ex- 
amined who states more upon this point than that he had heard 
either from the elder or the vounqer Mr. Falkwer that Willis 
had made a deed for this land in discharw of the debt he owed 

Falkener, but without any further particulars as to price 
(269) or a witness cognizant of anv treaiv of pnvhase or ai- 

testing the conrevance. I t  is obvious ihat the plcrintiffs 
have alleged, and therefore undertake to c.;tablish, a cnsc diffi- 
cult of proof, even under favorable circumstances and where the 
facts arc rewnt, and the difficulty of m ~ ~ k i n q  satisfactory proof 
becomes extreme after the lapse of forty pears and the death of 
the parties and of nearly a11 their neiqhbors and friends, who 
might and probably would hax-e knowlpdge on the subject of 
controrersv. I t  was said in the arnument that snch disad- 
vantages naturally lead to defects in the proofs, and therefore 
that these ought not to be as fatal as if they grcw out of a trans- 
action to which more direct or full proof would be in the party's 
power. The inference drawn was that {he Court ought in such 
a case to be satisfied with less nroof of the truth of the ancient 
alleged facts. To that inference lTe raanot yield our assent. 
The modes of proof mav be different. hilt they must be equallv 
satisfactory to the mind. There are, for example, old transac- 
tions of which the law dispenses with direct proof on account of 
their age, and in place of proof puts up with presumptions. 
Thus, instead of the production of a conveyance by one who has 
been a, very long time in possession of land, not acknowledging 
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to hold undcr the former owner but openly clain~ing and treatil~g 
it as his own, the law presumes a conveyance to the possessor and 
its loss. But here there is no possession of the land. I t  is true 
there could be none, for the Indians occupied the territory. The 
want of possession is, indeed, not evidence in this case that such 
a deed was not made. But the plaintiffs have to show affirnz- 
atirely that it mas niade, and long possession is stringent proof 
of the conveyance. That there was no possession then, from 
whatever cause it may have arisen, does deprive the plaintiff's 
of the benefit of possession as affirmative evidence of such con- 
veyance to their ancestor. I n  the case too of a deed thirty years 
old proof of execution is dispensed with. But it is the generally 
received opinion that to render such a deed admissible there 
must be some account of its proper custody, and also evidence 
that the party has been in possession under it, for it is the ac- 
companying posscssion of the land that establishes the authen- 
ticity of an ancient deed. Jackson 1%.  lllansnaw, 3 John., 
292. At all events, the rule applies only to a produced (270) 
deed, of which the proof of execution is dispensed with 
on the presumption that the attesting witnesses are dead. 1 
Stark. Ev., 330. I t  has no application to the doctrines of pre- 
suming or proving the existence of deeds. I n  this case, therc- 
fore, there are none of the comnlon grounds for dispensing with 
proof of the execution of an ancient deed or for presuming a 
dced further than its existence may be established by direct or 
circumstantial evidence, satisfying the mind of the very fact in 
the same manner as such evidence would be demanded upon 
any other question. The presumption from lapse of time is, 
then, really against the plaintiffs, because, in the nature of 
things, the truth is likely to be obscured, the facts forgotten and 
material witnesses dead and the Court misled by specious ap- 
pearances, all in proportion to the longer or shorter time inter- 
~ e n i n g  between the happening of a transaction and the investi- 
gation of its existence and consideration and purpose. As the 
plaintiffs conle late to establish their case it may be true that 
they cannot do *it as clearly as they once could. That is their 
misfortune. But still the Court must hare proper and full proof, 
such as will produce the conviction that long ago as it is said 
this deed mas executed. vet in fact it was then executed and 
was an absolute conveymce. The cause depends upon the in- 
quiry whether such proof is found in this case. 

Aware of the great deficiency of the usual and requisite proofs 
given of an instrument, which the party alleges to have been 
lost and seeks to supply, the draftsman of the bill, after stating 
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:Il? es i~ tcncc  of t l ~ e  dced, procteds to admit and account for de- 
firicnt r- of that kind of e \ i d c i ~ c ~ ,  and eildearors to quhstitute 
e ~ i d ~ r i r c  of R differciit kind '1. tcnding to establish iis exi.;tence. 
I t  is .tared tlipt the plainliffs cai~not prore the execution of 
the deed. nor 1)rodvcc a cop\- of it,  nor sho~i- the consideration 
stated, nor its contents in particular. But it is c h a r g ~ d  that 
Willis T T ~ Q  indebted to Falkcner to more than the T alue of the 
land, and n as not able to pay, ond n e w r  did pap tlle debt except 

as the price of this land. and that the land was purcho*ed 
(271) bv taking it in satisfaction of debts. The bill they1 states 

"that therc can he 110 doubt that  Willis did make the 
conveyance," and that for sereral reasons : that I\Ir. Falkener 
had po~es4011  of the qrant and conr med the land with the 
prir i tv of Ti l l i s ,  n h o  attested tlle deeds. and that X r .  Falkeuer, 
the qon, alqo c11i-ncd i l  1111 to hiq death, and nTas for mnnv years 
in search of tlle deed from TTilli. as that  under which he 
c la in~ed;  that the title papers had hem deposited with the house 
of Smith & Rodwail. of Philadcll,hia, for the .ecuritv of a debt, 
anrl that t h e  declared this dced n a s  lost; that the registry of 
the deed n-as hurnf. ~ h i c h  prere~l ts  the production of a c o p ,  
and that TT'illis did not clainl the land a f t w  1798. and that  in 
1802 he in +he most solemn manner disclaimed it l r  taking the 
oath of insolrencv. 

Upon the alleqntion that the register's book between 1797 and 
1502 v a s  hurnt the plaintiffs hare  offered no e~-idence, and ac- 
cording to thc aiisncr the book d e ~ t r o ~ e d  n a s  that froin 1799 to 
1803. Thi. circumstance i~ therefore out of the casc; and it 
must be takcn tlint there n a s  no registrr of such an instrument, 
i nns~n i~ch  as in 1Irv.  1797. rhis decd. according to the plaintiff.' 
allerr7tion. n a s  in Philadelphia. and ilc.rrr pot back. 

A41tlmn~h no 11-itness pwfesses to be wff ic i~nt l r  acquainted 
n-ith TTillis'q liandnritiiig to form a jiidgment iatisfactorr to 
himeelf ~r-liether the qignalnre as an  attcstinq nitness to the 
deed froin 31r. Falkcner to his son br that of TT'illis or ]lot. ~t 
our opinion does not proceed on that ,  a i d  the case inal- be 
treated upon thc adii~isbion that hc is the vinless. Forrnerlr 
privitg x t s  imputed to ml atteqting ~~ i tnes . .  Nen  may hare  
been much more pa~- r i cdnr  in t h o v  da7-s than in ours ac to the 
subject-matter cf (Iced, vit~lcs-ed h ~ -  t h m ~  ; and if witnessm 
qenerallv ncrc in the hahit of ascertainine the coiite~its of a deed 
before attestinq it +here might be qome reabon to infer the fact 
against all. Bnt in practice few persons ask much less peruse 
for themselr-es to learn the provisions of the instrnmenrs they 
are about to attest. There is therefore no just inference in fact 
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of the knowledge of the conte~its, and nov tlwre is no such legal 
presu~nption. Sug. Ten., 5-1-7. But thc: iernls of thesc: 
deeds mould have afforded Willis 110 certain i i~ fo rn~a t ion  ( 2 i 2 )  
upon the point. T l ~ c r e  are 110 metes nor boui~ds, no rcf- 
erence to the conreyancc or pcrscn under whom he claimed. not 
even the river mentioned on which thc lands lie, nor the numbcr 
of acres. There i~ nothing in  the description to identify the 
particular land, and if Falkener had clpimed no other land in 
Tennessee, still Willis had no means of knowing that or that 
the lands incant were granted to himself. But there is e\-idence, 
which will be more particularly considered subsequcntlv, that 
Falkener had deeds for two other tracts of land in  that State, 
and consequently that  it ought not to be inferred that Willis sup- 
posed his lands the subject of the deeds lie witnessed. 

Wi th  respect to the indebtedness of Willis to Falkener it is 
to be observed that  there is  no legal evidence thereof esccl)t as 
to the bonds and notes for £150 2 11. The accounts are ua- 
supported by any proof of the delivery of the articles. The only 
evidence is the statenlent of Mr. Somerrille that the accxounts 
as stated are in  the handwriting of the younger Mr. Falkener. 
and were found among his papers. It does not even appear that 
these accounts have been compared the original entries in 
the books, all of which were in  that gentleman's possession. Be- 
sides that  there is the testimony of several persons of the d a g e  
that  Willis had dealings in the stores, but to what amount no 
one intimates except Judge Hall ,  x h o  says he was told by Willis 
and Falkener both "that it was to no great extent." To so ma- 
terial a part  of the plaintiffs' case the proof is, thercfore, f a r  
from satisfactory. But let it  be admitted that  herc it is suffi- 
cient to show dealings and some indebtedness, and that the eri- 
dence goes to tliat extent. Yet there are sercral things (*on- 
nected with these accounts as stated that seem irreconcilable 
with the supposed conveyance made, if at all, between I ) ecc~~~ber ,  
1796, and May, 1797. The inference the plaintifis dran. is that 
as Willis must be supposed to have conveyed to some person 
before March, 1S02, it is to bc presumed it was to F:rlkcncr be- 
cause, among other reasons, hc o w d  Falkener and had no other 
means of payment but this lond, on the crcdit of whirh 
alone he nlust hare  heen trusted, t,xcept so f a r  as nloiirc,s 1273) 
of friendship might at timcs dictate some assistance. 
Upon an  inspc~t ion  of the acdcourlis it is seen tliat at thr~ supposed 
date of the deed Willis had conlracted only for the debt of 
Gloster R- Co. and not quite £100 of the nmount to the clder 
Falkener, and about one-half of the bo~tds, nixking togcther riot 
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quite £300. S o w  nhen  he made the conveyance, if he did make 
it, it  scems agreed that he had nothing left and was absol~ltely 
insolrent. Why  then should the two Falkeners, especially the 
qon, hare  snpplied him a i t h  goods and paid debts for him after 
that to the amount of more than £300 Virginia money, that  is 
to say. between January,  1797, and July ,  1800Z At this latter 
period the dealings stopped short. K h y  did they not stop when 
by making the deed T i l l i s  had paid all he could then pay or, as 
was obrions. mould eyer be able to pay?  I f  the deed was ahso- 
lute then there is the extreme improbability that ~ ~ i t h o u t  a 
pen'ny left and with the 7%-orst habits he should have been further 
trusted for about $1.000. On the other hand, if he mortgaged 
the land or, as is nlore readily conjectured. he appointed Falk- 
ener his attorney or, at his suggestion, appointed Falkener's 
correspondents and creditors his attorneys to sell the land, i t  is 
natural that Fallxwer should have trusted him. The value of 
the land xms unknovn and there would be an  understanding 
either that the land qhould be a security for all advances or. at 
any rate, the money ~ rou ld  pass through Falkener's hands and 
he could indemnify himself. But a still more material consider- 
ation arising out of the accounts is that there is no credit for 
the land at any supposed price. I t  is not pretended that  Falk- 
ener paid cash for the land. Falkener had none to spare it 
seems, and Willis is not knoxn to have received any. Nor is it  
suggested that there n7ere other debts betmeen these parties ex- 
cept these, and they po back to the beginning of 1793. Conse- 
quently if there w a s  a qale the price ought to appear i n  these 
accounts. But it does not. and its absence without explanation 
most strongly repels other evidence and all idea of an absolute 
conveyance. I t  is true that if the exisfence of the deed could be 

clearly established there x~ould need no further proof of 
1271) the consideration but the contents of the deed itself. But 

here the existence and contents of the deed are not directly 
established, and the dealing of the partie. to the supposed in- 
strument form the evidence or part  of the evidence on which 
it is insisted that  the instrument did exist. And in that point 
of riev- this is the most material part  of the case. The  bill 
brings it forward as such, and every one must pe rce i~e  that  it 
is so. But  when it is found that  the statement of the bill on 
this head is a total mistake, that  the debts were not paid, but 
the bondq retained bv the creditor and the account kept open 
and without m v  credit for the land, is not the inference of an 
absolute deed from the indebtedness of the bargainor or from 
any other evidence merely circumstantial, most materially weak- 
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ened, perhaps entirely rebutted? But further, the interest on 
each of these debts is computed as if the whole was due up to 
September, 1801, and the whole brought into a general state- 
ment. From these undoubted facts what presumptions are 
proper? I t  cannot be that these debts were satisfied by the land 
four years before the making of the general statement, as is 
charged in the bill. Are they not rather those before spoken of, 
either that Falkener was to sell the land or have it sold for 
Willis and pay himself, or that it should stand as security for 
existing and future advances? I f  Willis had sold, this state- 
ment was useless; at  all events that part of it which was made 
up of the debts that were to be paid by the land was wrong. 
But if he had not sold then it was in the common course of 
business that the creditor should let Willis see that he had taken 
up the worth of the land and could get no more credit on it. 
Accordingly he received no further supplies. Every one must 
form the opinion from the circumstances thus connected with 
the debts that the statement was made to effect an adjustment 
between the creditor and debtor at or after the period of the 
statement, and consequently that there is an insuperable impedi- 
ment to the belief that four years before there had been a sale 
of this land in discharge of these debts or such part as had then 
been contracted. 

Notwithstanding the conclusion thnt seems so necessarily to 
follow from the considerations immediately preceding the 
circumstance that the oath of insolrency was taken by (2.7;) 
Willis, relied on in the bill, was correctly and ably 
pressed in the argument. This fact is beyond question. F r o ~ u  
it was deduced, first, that Willis had, before taking the oath, 
conveyed the land to some person; and, secondly, that hc had 
conveyed to Falkener because there is no evidence of a conrey- 
wnce or a dealing with any other person, and there is eridence 
of some transaction between these persons in  respect of the land. 
We think there is no just reason to think that Willis did convey 
to any other person except only the inference resulting from the 
oath of insolvency, in ease it should not appear that he made a 
deed to Falkener, which is arguing in a circle. The answer. in- 
deed, states that his widow informed the defendants of his decla- 
ration of an intention to give the land to his daughter. But tho 
declaration itself is not proved. much less that in conformity to 
it he either did convey or said that he had conrcyed. On tht. 
contrary Mr. Person states that though intimate with him hc 
never heard him speak of such a conveyance, but he did say he 
had put the lands in the hands of Mr. Falkener, Sr., to sell for 
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him in P l~ i l adc l~ l l i a ,  and for that reason he  refused to treat 
n i t h  thc ~ii tnesq for thc sale. Bat though he did not nmke a 
deed to his daughtcr or ail7 other person i t  does not follow that  
he inade one to J I r .  Falliener. There is no declaration of Willis 
that  lle had convr~-ed to Falkener inore than any other persorl. 
HP mav hart> done so, eithei- to Falkener or to another. But  
there must be evidence of such n conreyance i n  particular before 
the Court can establish it.  Tt  is not enough that  the former 
onner diwlnimctl the land in  the most solemn manner ig~agin-  
able. Another person can claim on17 bv showing the existence, 
i n  fact. of a conrevanre to himself. Tn itself the oath of in- 
solvency is inconclusire of anTT such conveyance hax~ing been 
made, and more l ~ a r t i c u l a r I ~  of its ha\-ing been made to Xr .  
Falliener. I t  is illdeed a caircnmstance of wrJ-  great moment 
in a chain of circumstances tending to establish a. conveyance 
by the insolrent. But it iq inconclusire in sereral 11-ays. The  
oath m a r  have been taken corruptlr. Thou& not corrupt, i t  

max- hare  been fnlqe. I n  eithrr case the partv continued 
(276)  to be the owner. T t  is ackno~r-lcdzed that  neither of these 

suppositions is to be lightly admitted, for it is both the 
fa i r  and the legal prcwmption that  the p a r t r  did not swear 
falselv and eqpecial l~ not n-i l lfnl l~.  But if after such oath no 
one ('an 1)rodncc a conTeT7ance. nor its exiitence at any time be 
legallv establishrcl. then. honerer painful or  uncharitable, the 
coilclusion cannot ke resisted that the oath was at the least not 
true. I t  comes hack, then, in c ~ c r v  casp to the inqniry whether 
the party ~ h o  claims that  thr  insolvent had sold to him can 
show or establish the deed. Here the effort is to do it bv cir- 
cumstantial evidence only. But the force of such eridence 
depends on the number, tendency, agreement and conclusire 
nature of the circmnstances in  thernselres x~h ich  may be adduced 
to establish a conclusion, and also on the important fact that  
there are not opjmsing circnn~stances, xThose existence cannot 
be denied, ~ ~ h i c h  are inconsistent rrith that conclusion. I n  such 
a case he who ha. the affirmatiw to maintain must not expect 
belief to be vielded rr-hcn circumstances are thus irreconcilable. 
We d l  not rpnture to sav that there v a s  no sale or conrevance 
to Mr.  Falkencr. Thew may hare  been, and the r e rv  assertion 
of the fact bv an honcst man will qain a brlicf in its t ruth in  
the mind of one who knows the claimant. But judiciallv we 
cannot proceed on w c h  a ground. but onlr  on romprlcnt and 
sufficient proof. T e  h a w  alrendr conqidered a circumstance 
in this case TI-hich seems to stand oppo~cd to e w r P  supposition 
of an  absolute con~eynncc. We mean ihe state of the accounts 
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as appearing upon the creditor's own papers. We cannot assume 
that Willis intended to give the land to Falkener. Then, if there 
be no evidence of thc payment of any price, there was no sale. 
Consequently there was no conveyance of any sort. But if there 
was it is at least as nrobable. and more so. that i t  was a securitv 
as that it was absolute, inasmuch as after the conveyance the 
party conveying was still trusted largely for a time, and that 
could have been upon the credit of this fund only; and further, 
there never was an a(1justment of accounts. as upon a sale, at all 
events not before September, 1801, nor, as far as appears, after- 
wards. Thc supposition of such a security being in- 
tended or of an agency to sell is fatal to this bill, as much (277) 
so as finding that there was no conreyance of any sort. 
For the bill ~roceeds not at all on the footing of a security, but 
exclusively on that of an absolute deed; and it could do no less 
since Mr. Darison and Mr. Johnson, to whom alone Mr. Falk- 
ener in any degree explained his claim, state that he said the 
deed was absolute and in consideration of the debts to his father. 
I f  this account of the consideration appear not to be true what 
is the inference? Why that there was no deed or only a security 
intended. I f  the latter mas the true character of the transaction 
it furnishes, to a considerable extent, a solution of the difficulty 
arising out of the oath of insolvency, without imputing to the 
partv corruption or any other impropriety than one with the 
habits and in the condition of this unhappy man might hare 
fallen into, without violating or alarming his conscience. Seeing 
upon the statement of September, 1801, the accumulated debt 
of £745 1 2  5, he was probably thoroughly convinced that the 
land was not worth the sum and could never pay the debt. 
Therefore, as he might conceive, substantially he had no interest 
in the land and might safely take the oath, especially as it 
would be natural for Mr. Falkener at that time to agree to take 
the land in discharge of his debt, as he could get nothing more. 
But that also would be inconsistent with the bill, which affirms 
an absolute deed in 1798, or rather in 1797, that is to say, before 
any communication with Smith R- Rodman. I t  is true we have 
nothing from Willis himself that he conveyed by way of se- 
curity; and if it clearly appeared in any way that he certainly 
made a conveyance of some sort his silence as to its hoing a 
securiry would materially repel such a presumption. But it 
does not thus appear that he did convey at all. and therefore the 
question is, if he did convey whether he more probably did so 
absolutely or by way of security. The circumstances arising 
out of the accounts are in themselres strong to show that it 
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could llot bc an absolute deed. As to the silence of M7illis le- 
spectinp tile security it is to be remarked that he n a s  also silent 

nq to having conveyed absolutely; ~ h i c l i ,  upon the suppo- 
(2751 sition that such a deed was made, is r e ry  ~xt rac~rdinary .  

That  .i inan who had no other property should not in the 
course of firc or six years once mention to his friends or family 
that l:e h:Ld parled nit11 3.000 a c i e  of land is Tery singlai..  
Yet there i i  no such declxrarion, although the inquiry is made 
by the plain:i+ of sereral witnesses, particularly his brother- 
in-law. X r .  Park ,  2nd his next neighbor, X r .  Person. lndepd 
the total 01 lil-ion, cs f a r  as afrirma'irely appears, into which 
his mind seems to llcre sunk upon the subject of his property, 
~ i h e t h ~ r  lie rctained it entirely or had conveyed it absolutely 
or a3 a ~erur i t i - .  drnoies >uch a disregard of matters ~ ~ h i c h  in- 
terest nlankind n. pcl.ilaps affords more satisfactory eridenco 
of a ? t g ~ t r  of mind not perfeclly round than the mere opinion 
of any 71itnes,. This circumstance, n i t h  the direct evidence 
upoil that point, must leavc an inip~ession greatly weakenil!~ 
 he influence r hich ihe oath of i n w l ~ e n c y  pel, se might hare. 
I t  does not appear ilwit at the junctxre of taking the oath Vil l is  
n as in a s i t u ~ t i o n  to p r e ~ c n t  thc i n w i s t r ~ t e s  from administering 
it. 3Ir. I\lordecai thir~ks be rrxs a t  the time both sane and sober; 
and no one speaks io the contrary at that r c r p  juncture. But 
he also -t:ys that Vi l l i s  was alnays reckless, and he and Nr. 
P : ~ l k  and Slr .  Perion stnte that he n7as for a long time before 
taking tllc oath hahitaally and ~.xccssivcly intemperate, tending 
rapidly to inranitv, and terminating in it in 1804. as stated by 
X r .  Mordecai ; "for a conside?oble time, ho believes several 
yea;.., before his death." as stated by 1Lr. P a r k ;  and "for three 
or four years before his death." as stated 'u]v Jf r .  Person. Indeed 
11le last 7ritizess is positive he wcs insane at the time of taking 
the oath. V e  cannot expect precise accordance as to dates from 
the most accurate persons after so long a time. But from his 
hnbiis the opinion of rhe vitnesses taken together, and from the 
final issue of his reason being overthrown at a subsequent period 
uor- distant from that of taking the oath, we are satisfied that  
the condition of this man was such as to add another circum- 
stance to tho:? already mentioned to detract from the effect that 
nould nniura11~ f o l l o ~  from taking the oath of insolvency in  
ordinary c a w .  

TYe cannot attribute much virtue to the possession 
( 2 7 9 )  of the patents in a caqe presenting the points of doubt 

hitherto adverted to. Such a possession consists with the 
supposition of an absolute conreyance, or a security, or  a mere 
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agency to sell, for in either case the grants ought to go forward. 
Therefore this circumstance. like the nrecedinn one. is incon- <> , 
clusiw of a sale, and leares the questions of the character of 
the conveyance or of its existence to be determined by the other 
relevant circumstances. 

But it is said that the conveyance of the land bp the father 
to the son, and the pledging it by one or both of them to Smith 
QT Rodnian, mere acts of ownership mhich, connected with the 
claims of ownership. show that the paper executcd by Willis 
was an absolute deed. I t  is important then to ascertain, if it 
can be ascertained, whether the father did convey this land to 
his son. If he did not, then all the subsequent claims of the 
son, however formal. must fall to the ground, since they are 
p ~ ~ t  in the bill and rest in fact on the allegation that these lands 
are included in  the deeds of October, 1795. These deeds are for 
"two tracts of land unto me belonging, which are lying or situate 
in Cumberland or Davidson, in  the western territory, the par- 
ticulars whereof I cannot describe not having their plats now 
in my possession." The argument for the plaintiff is that Mr. 
Falkener o ~ m e d  no land in Tennessee uliless he owned this, and 
therefore he did own this. The conclusion is not logical, for he 
may have owned neithcr this nor any other. Rut admi: that he 
did own two tracts of land in that territorr. as stated in the ", 
deeds, yet it is to be deterniined whether these are the two. In 
the first place there is no description showing an identity be- 
tween the lands granted and those deeded. I t  is npturally to 
be supposed if these are not the two tracts mentioned in the 
deeds that they ~ o u l d  also have been mentioned as particularly 
as the other two, since it is difficult to conceive a more vague 
description than that of the two tracts fomid in the deeds. In  
the next place, the father intended to conrep all his property to 
his son, as is indeed stated in tho deeds. Indeed the a:.gnnien:s 
on the opposite sides agrec in t h i ~ .  that MY. Falkcner in 
October, 1798, owned but t1x70 t r ~ c t s  of land i11 Tennessee, (2cO) 
but they thence draw icrg different concl~i~ions. Thc 
plaintiffs say that becauw he claimed but two tracts they must 
be the Willis land.. ; thr: defendants sap that for th::t relson they 
could not be the Willic lands since lie owned and claimed two 
other trzcts. For this imsition the defendants' counsel reliw 
on h e  docnments coming from Christmas, the Tennessee agent 
of Falkener. I t  is nearly certain that Christmas never had the 
deeds eswuted by TlTillis if aay such therc mere, for  they mere, 
according to the plaintiffs' allegations in Philadelphia so soon 
after the period when they lnust have been executed that therc 
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was not rime to send them to Tennessee and back at that day. 
Besides, it c o d d  hardly be that Chri.;tmas would hare  had one 
deed from TTillis proled and failed to get the other proved also, 
as it is to be supposed both xould be attested by the same wit- 
nesses. But this point seems to be placed out of doubt by the 
account of Christmas of March, 1801, and his letter of July,  
1802. The land on which lie paid the taxes must hare  been 
those included in  the deeds mentioned hy him, of whicll one had 
been recorded and the other not for want of proof, and he asks 
for the boundaries of "each tract." Therefore lie had t n o  
tracts under his care. T e r e  they these or either of them? It 
would seem not,'almost to a certainty; for the lands spoken of by 
Christmas had in 1799 been assessed for taxes, which he had 
paid, and then again nest year mere assessed for a Federal and 
State tax under which he al lol~ed then1 to be sold to complete 
the title. The  lands thus assessed must have been within what 
was called the settled parts of the State, for only on lands to 
which the Indian  title v a s  extinguished was a tax  of either kind 
levied. N r .  Grundy states explicitly that these lands on the 
Forked Deer were occupied by the Indians until 1818, and r e r e  
not taxed by the State until 1519, and never by the United 
States. If this be so, and it seems uncluestionable, i t  would 
seem that Mr.  Falkener onned t ~ o  other tracts besides these, 
and therefore that he did not om1 these. I f  he had he xould 
have conre>-ed four instead of two, as mentioned in the deeds. 

But if the probabilities be equal on opposite sides of this 
(281) question the plaintiffs must yield it, as on them is the 

071 US. 

Besides there is another fact bearing on this part  of the case 
deserring of notice. The force of circumstantial evidence de- 
pends not only on the consideration that  the facts on which the 
presumptions are founded are ascertained, but also that nothing 
1s rr-itllheld nliich if produced   odd show the facts to be differ- 
ent or authorize an opposite deduction from them. S o x  it ap- 
pears from one of the deeds of October, 1798, that  the assign- 
ment then made r a s  not the first for  the same purposes. Indeed 
Smith k- Rodman's letter of April, 1798, shows that  Nr. Falk- 
erier had addressed a circular to his creditors proposing terms 
and advising them of an assignnient of some sort. The second 
deed of October, 1798, explains this b r  reference to "all original 
assigninent dated 5 Aluqnsi, 1797," aherebq the son obliged h i n -  
self to pay his fatha.'s debts. Thip was after T i l l i s  is said to 
have eonrej-ed. TT'here is that original assignment? Why is it 
vithheld without any account being given of it 2 That uent  
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back nearer to the period of Willis's deed, if there was one, and 
may hare described the Tennessce lands more particularly. I f  
it did, are we not to suppose the plaintiffs would have produced 
it if it would corer the Willis lands? On the othcr hand, if it 
nientions no land in Tennessee would there not arise a rational 
presuniption that Willis had not conveyed to Falkener before 
August, 17972 we repeat that we are not concluding from this 
positively that Willis never made such a deed, or that it would 
so appear from the assignn~ent of 1797; but we must point out 
the considerations that tend in our judgment to impair the 
force of the facts relied on for the plaintiffs as circumstantial 
evidence of that supposed deed, and among them we cannot 
judicially find that the deeds of October, 1798, do cover the 
lands granted to Willis, because the description is too rague to 
identify them, and probably the lands thus described might be 
other tracts and not these; and this the more especially because 
the plaintiffs' ancestor had another deed which almost certainly 
related to the same subject and would therefore elucidate it, but 
they do not submit it to our view nor show any reason why they 
do not. Therefore me cannot see our way to declare that 
these are the lands which the elder Mr. Falkener con- (282) 
reyed to his son by the deeds mentioned in the pleadings. 

Supposing however that point to be doubtful on the face of 
the deeds and on the evidence hitherto discussed, it remains to 
be considered whether there are other acts of the parties calcu- 
lated to remove the doubts. I t  is said there are, and that they 
consist of the claims and endearors of Mr. Falkener to recover 
the supposed deeds. With the view of showing those claims 
and efforts the declarations to Davison and Johnson and the 
correspondence with the several persons ~rhose letters were read 
are relied on. To that extent we incline TO think they are evi- 
dence rnerelv as facts which evince inauirv and claim. and not 

L ., 
as evidence of the truth of the statement in the letters. The 
periods of the declarations in question are not distinctly stated. 
But we presume they must have been subsequent to the applica- 
tion in Philadelphia, because in the conversations with his 
friends Mr. Falkener said he had sent there to inquire for the 
deed. When was that?  His own letters are not exhibited except 

* what purports to be a copy of one in 1819. We can theref0i.e 
collect the substance of Mr. Falkener's letters only from those 
in reply. How do they represent the matter? Can it be inferred 
from them that such a paper was erer sent to Smith & Rodman? 
I t  does not appear that any papers were erer sent to them, eren 
admitting the contents of the letters to be true, except those car- 
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ried in Xay,  1797. by X r .  JIacon, rhen attending Coligre+ in 
Philadelphia. But there doe? not appear to hare  been such a 
deed among them. The letter acknonledging the receipt cf thexi 
merely speaks of ( 'mndry papers respecting certain tracts of 
land," and then declined an agency to make sale of them. But 
when that  house became milling to lay hold of the lands as 
security in consequence of Falkener's circular in 1738, they then 
mention the character of the papers, and request him to have 
"the enclosed powers of attorney (which you sent us last spring) 
full. arknoxledged" and returned to then1 to be held as a se- 
curity for their debts. These reached Mr.  Falkener, but it does 
not appear that  he ever returned them to Smith 8; Rodinan. 

Probably he did not, for if the land was Willis's it ought 
(283) not to ha re  been hypothecared for Falkener's debts, and 

if it  had been conveyed by Willis to X r .  Falkener and 
by him to his son in Ailgust, 1797, for the benefit of all his 
creditors, he ought not and would not ha7-e sent to Smith & Rod- 
man polvers which nould have amounted to a peculiar security 
for ~ h c m .  I n  the abscnce of evidence it cannot he inferred that 
those papers crer  went out of the poqscision of 3Ir .  Falkener 
again. TIT11v are they not produced? Smith .,Y- Rodman's letters 
do not mention a decd f r o n  TTillir to any person, nor specify by 
whom the l ~ t t e r s  of aktornep vere made. I f  made by Falkener 
it can hardly be doltbted they ~vould h a w  been exhibited if pet 
in existence, and there is nothing to shov  the c o n t r ~ r p .  I f  made 
by TTilliq it might be e spx ted  they ~ o u l d  he kept hack because 
the7 7%-culd afford n s t r m g  implication that he made no deed of 
r20nre,mnce. T n d e ~ d  in ]lot one 91 these documents is a decd 
from Tl'illis n ~ e n t i o d  exccpt in the c c r f i f i r a t e  of QTillet Smith. 
I n  that it appears for the fir.* and the last time. James Sniith 
spegks only of "grants." I f  such a decd had been forn-arded 
by Falkener with the ~ r a n t s  ~ r h e n  he inqilired for the latter 
vould he not also for rhc forwer 2 And if ~ l t c h  Ln inquirv had 
been made it cannot !,e w p p o s ~ d  that  James Smith would h a l e  
taken no n d c e  of it. Yet in the letter of January,  1SO6, h r  
states that  lie had found the t ~ o  patent. i n  a sinall box, and in 
that of 3lurch fo l loxhy  he says, "agreeabli~ to your request we 
now enclose YOU the patents." TTp to that ~ i m e  it doer not ap- 
pear tllai an inquiry h?d  been made for any paper but the 
grants. Holi too can i ~ c  account for the deeds bcing separated 
from the pntenis? S o  reason can be assigned for taking some 
of the papers from the others unless for the purpose of sending 
some of them home for probate. But ~ v e  ha re  seen what sort of 
papers ~vere  sent holne, poTvers of attornev :~nd not conreyances. 
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I f  there had been a deed from TTillis to Falkener whp was it 
not as necessarv to h%re !hat prored as the letters of attorney 
from Falkener? We have before seen that there was no reason 
to suppose that it had been prored. There is then nothing upon 
these papers that can enable us to say that such an iustru- 
ment mas sent to Phihdelphia, and it is not pretended 1284) 
that there TTaT snxr paper esecnted by Willis that n7as not 
sent there. I f  TVillet Smith's statement Tms a deposition it 
would b? very unsafe to decree on it. He  states that the grants 
were returned. That mas true, but he did not know it as he 
lived in New Jersey and James S r ~ i t h  sent them. He  saps there 
was a bill of sale from Willis to Falkener and n power of attor- 
ney from Falkener which were not r e t ~ ~ r n e d ;  whereas, in the 
letter of April, 1798, ~ i t h  the papers before him, they are called 
L C  powers of attorney" and no: n pover; and moreover, the powers 
of attorney n7cre cent 1 0  Balkener, and it does not a p p e n  thcv 
x w c  afterwa~ds pur in'o the hands of Smith & Rodman. 

But there are, x w  think, sereral circumstances which r a i ~ ( >  
fair leeal presuniptionr against the plainjifls. Among them is 
the d e l ~ v  of Jar. Fallrcncr to institute proceedings to eqtablish 
the deed as soon as hc discowred the loss, when in all probnhilitv 
there were witnesses living who, if there v-as such a deed, could 
have g i ~ e n  direct e~idencp of it. I t  does not appear that X r .  
Falkener, the fzthcr or son, el-er mentioned the name of a n r  
person as a subscribing aitness lo the allwed deed. Whv did 
they not 2 I t  is not probable that in 1806, when the grant? 
mere sent to him, all cognisant of the matter had died or that hc 
had himself forgotten. Gloster lioed sewral pears afterward..., 
and he could at least have stated v~hetller h e  understood thcsc 
lands to be tEose mentioned in the derds of October, 1708, and 
what Willis said when he attested those deeds rwpccting the 
lands granted to himself. lTet no inquiry x7as made of Gloster 
for any public and oprn c.1airn qet up to the land bv Mr. Falk- 
ener, as is stated bp the witness Pope, and is to be inferred from 
the testilnonp of the witnc~sw generally. F l ~ r t h e ~ r n o ~ c ,  it 211- 
pears that Mr. Macon, -who parried the papers to Philadelphia, 
lived in the same county ~ ~ i t l l  the parties for sereral ]nears after 
the present suit wes brought. and no attempt was mzde to get 
his evidence. I t  map be that he had forgotten the circumstance, 
but in such a case as this he ought to have bcm required to rtate 
even that. ,lnd it is yet more remarkable. if poqsible, that 
Willct Smith, who it is wid h ~ d  the cnstodv of the paper 
lost, and f r o ~ n  ~rllosc dcrlaratior: of it5 loss that faci is (285) 
?ought to he inferred, shoidd hare lived to 1'339, 774th his 
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residence known to X r .  Fallrencr from 1810, and that his testi- 
mony to these important facts qhould not hare  been taken, if in 
truth he could hare  p r o d  them. How can parties expect a 
court to decree on mere circumst:lnces and many of them not 
consistent with :heniselvcs. ~ i h i l e  they fai l  to bring forward 
direct evidence so cornpletcly and so long in tlieir power? 

Upon the vhole 17-e must say that whatever m a r  h a w  been 
the real transaction the ],laintiffs have not established by proof 
that John Willis executed an absolute deed of conveyance to 
Kil l iam Falkener, as alleged in the bill, for the lands in con- 
t r o ~ e r s ~ .  I t  would be too much to declare the existence of such 
an  instrumrnt vhen its execution is in no manner proved, either 
by witnesses to it or by a person saying he had seen it,  or ercn 
by a single declaration of the supposed bargainor. and xi~hen 
there has been and could be no correslmnding possession. besicles 
many other circumstances to render it at least probable that 
110 such instrument was in fact ever executed. 

PEE CTRIAJI. Bill dismissed. 

Pitcd:  Hi l l  c. Johnson,  38 N. C., 438; S m i f h  I . .  Tl i rne~ . .  39 
9. C.. 431 ; IT'nlX er 2 % .  Col tmne ,  41 S. C., 88 ;  Hodges T. Spircr ,  
79 S. C., 2 3 7 ;  Brellclle I > .  Herron ,  88 N. C., 386; Dnvic I,. Hig- 
qins. 91 K. C., 387; L o f f i n  T .  L o f t i n ,  96 S. C., 100;  L n v d  Co. 
1 % .  B o n r d  o f  Erlurntion. 101 S. C.. 41 ; X o c k  T .  Howel l ,  ib., 4 9 ;  
F=dtrc~,ds I , .  Dickinwiz. I02 S. P., 583; Hnidi~z,q r .  Lo~rg .  103 
S. C., 7 ;  A b ~ ~ n c r f h y  c. l?. R., 1.30 S. C., 106. 

(286)  
TT'TI,T,I.\JI POISDESTEI:. A\tln~inist~xtor. etc.. ct al. r .  WTSTFRED 

BLACKBURS et al. 

.\ legacy given to a married woman. or a distrilmtire share falli~ig to 
her during corertnre. and not rec'eirrrl hy the liuslmnd. or dis- 
lmed of liy him in his lifctime. surrires to the n-ife. 

The inc.rens~ of the ~tO(~lis of horses, cnttlc. etc.. l)rloi~g to the tenant 
for life: and  so (10 also the crops left 1q- the tenant as the fruits 
of Ilia iurlustr~-, and lilce~~ise a t  his tleath, the pro~ving crops ns 
emhlelnents. 

TITI:, n7as a bill filed in STOKES Court of Equitv a t  &ipril 
Term. 1840. and at the coming in of the answers at October 
Term, 1840, the cause TI-as by conselit set for hearing upon the 
hill aud ansners and tranqmitted to the Supreme Court. The 
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facts and the questions submitted by the bill and answers s rill 
be found in the opinion of the Court. 

S o  counsel for the plaintiff. 
,T. T. ,4101- head for the defendant. 

Rl FPIN, C'. J .  Gabriel Waggoner made his will in 18% and 
died. Hp it he derised to his wife Mary the plantation on 
which he resided for her life, and also bequeathed to her for life 
six slaws by name, and the use of his stock of every kind and his 
household and lritchen furniture, and after her death he gave 
five of the said negroes by name and their increase to Nancy 
Waggoner, one of his daughters, and the remaining iiegro called 
Hannah, and a11 the stock, household and kitchen furniture "and 
all othcr property there found that is not named in this will 
"to the testator's two daughters, Nancy Waggoner and Winifred 
Blackburn, the wife of William Blackburn. John Holland and 
Georgn Fldse are the executors and took probate of the will. I n  
1829 Sancy, the daughter, died intestate and without having 
been married. She left surviring her Mary, her mother, and 
her sister Winifred Blackburn, and also the issue of a deceased 
sister, n a n d  Suqannah lfadeiras, who were Thomas 
Madeiras and Alfred Madeiras, soils of the said Susan- (287) 
nah, decrased, and Louisa Barron and Susannah Barron, 
which Louisa and Susannah were the children of Betsy Barron, 
a daughter, then deceased, of the said Snsannah Madeiras. Wil- 
liam Poindexter took administration of the estate of the intestate 
Nancy. I n  1839 Mary, the widow, died intestate, and at her 
death she left surri~+lg. her dauehier, Mrs. Blackburn, and her 
grandchildren and great grandchildren above mentioned, namely, 
Thomas Madeiras and Alfred Madeiras, the sons of her deceased 
daughter Susannah Madeiras, and Louisa Barron and Susannah 
Barron, the daughters of the wid Betsy Barron, deceased. Wil- 
liam Poindexter also took administration of the estate of Mary 
the widow. 

I t  does not appear that at the death of the widow any of the 
stock or furniture which n7erc given to her for life remained 
specifically. But she left on the plantation a crop raised or 
growing thereon, and also stock purchased by her or the product 
of that given to her bv the testator. Those articles the executors 
of hcr husband claim, to be sold and disposed of under the will. 
namely, to be equally dirided bctween Mrs. Blackburn and the 
representatire of Nancy Waggoner. But Poindexter sold the 
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qawe as administrator of Xary ,  the widon-, and holds the pro- 
weds fqr distribuiion anlonest her next of kin. 

.Ifter the deztll of Nr.. MTagoner Poindester, as adminis- 
trator of Sanc-  TTaggoner, als? sold the fire da res  bequeathed 
in remainder to her with their increase. and holds the proceeds 
sul~ject to  diitribution. Holland and F d s e  then also sold the 
nepro H a ~ ~ n t r h .  ~r l i ich  n a i   pi^-en in remai,~der to the danghters 
S a n c -  and Kinifred.  

To Xrs .  BlailrbiLrn, Tllo11i:i- 31?d~ira4  :1~4qned  his d i~t r ihut ive  
.hare of tlie estate of his deccavd aunt, Nancy Taggoner,  and 
to Phillip R a ~ l o n  lie as4prlcd his share of the estate of his de- 
celsrd gr:mdlLlc*l~er. TS'illiam black hurl^, the liushand of TTini- 
fred, dicd in !%2 intestate, and admini3:ration on his estate 
x7as qrnntcd to Jolin B1:ickFm.n and Nadiqon Blackbulm. The7 

n o v  clai!ii the legacy giren by 111e teeintor to A h .  Black- 
(2q8)  burn. and also her distriLurive share in her sister Nancy's 

eitatp. as ha:-in? vcqted in t'lcir inrestate as hu2b:lr.d. 
nhereas >he c1:1ims ear11 as hnvinp surri:-ed to  her. 

The bill ic f i l ~ d  1)- Holland and F u l ; ~ .  the executor, of Gn- 
briel Vapgonc~r, and by Poindest(~r as adLni?listra+or of his t n o  
inteqtatcs a g ~ i u c t  Nr*.  Blackhurn and :he administrators of her 
late huqballd. : I I I ~  also again.~ -1lf:ed 3Iadeiras and Phillip 
Earron, axd against Susannah Rorron arid Louisa and llcr huq- 
ba11d Jolm T,onl.r, praying that it may he declared, first to 
~ i l i i ch  cqtate the crop and stock lefr at tho dcaih of 31rs. T a p -  
porInr brlong. that of l~erself or of the testator: vcond,  v7he her 
the lepncv ant1 d is t r ibul i~e  ~hnrc. of XIS .  Blac.lrburn Irelons to 
her or ro rllp aclminiqtrators of Iinr late h u ~ b a n d ;  ~ h i r d .  v h o  are 
the next of kin of S a n c g  Wngqoner, decesqed, and in v h a t  pro- 
p o r t i ~ n s  they take. and particularly TI hetller her mother, 3Iary. 
TT-as entitled to any and \!hat pnrt of her cstnte, and whether 
Susanlmh Barron and h ~ r  sk ier  T m ~ i w  are cntiiled to anv and 
IT hat part thc-rmf; fourth. who are the nest of kin of 1Iary 
T a ~ g o n e r .  dvcased, and in nlla prol~ortiona ; and particularly 
nhether the .aid Susannah B n r ~ o n  and Louisa are entitled to 
an7 and w11at part of he.- cstatc. The defendants hare  nrisu-ewd 
and submit lo anr- decree the C'owt mag deem just. 

There seems to Le 6 little diffic1llt~- in soh-inr file quesrions 
propounded in ihc bill that  IW ?re  q o l ~ ~ e \ ~ h a t  nt a 10s; for a 
reC:son for its haying been filed. 

The most i~npor tant  point in it; conscquencrs to thc parlie; 
is that botn-ecn ?Ijrq Blackburn and her h~:sl)and's adminiq~rn- 
tors, and upon th:,t there i3 no doubt. -1 1eg::cy g iwn  to a mar- 
ried ncman  or a distributive share falling to her during corcr- 
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lurc, and not 1-eccired by the husband or disposed of by him 
in his lifetime, snrrives to the wife. These poinls hare  been so 
recently ruled by us that  we need only refer to the cases of Reccl 
7'. E P ~ Y ~ ,  18 N. C.. 272:  I fardic  I , .  Cotton, anfe. 61. The ad- 
lninistrators of the huqband can get nothing in the premises. 

,hy of the articles gircn spccific:l.ll~~ by the testator and rr- 
mailling in specie at the d e ~ t h  of the widow N a r y  belong- 
ing to the daughters S a n c y  and Winifred under the mill. (389) 
But the increase of stocks of horses. cattle and so forth 
belong to the tenant for l i fe;  and qo do alqo the crops left by 
her as the fruits  of her iiidustry, and likewise the growing crops, 
as emblements. The  proceeds of all these articles are to be dis- 
tributed in the course of administration amongst Mrs. Wag- 
goner's next of kin. Those next of kin are the intestate's daugh- 
ter and only surriving child. Mrs. B!ackburn, to whom one-half 
of her mother's estate belongs ; her  rands sons. Thomas Madeiras 
and Alfred Madeiras, to each one-third of one moiety; and her 
great-granddanghtcr~~ Louisa ~ n d  Susannah, one-third of one 
moiety be twe~n  thrm, or to each on-isth thereof. These per.- 
sons all represent Betsev, a dcccared daughter of the intestate 
Mary. By the act of 1766, ch. 79 (Rev. St., ch. 64, see. I), lineal 
representation is unrestricted, and therefore all lineal descend- 
ants of an  intestate succeed to shares of the rstate, sabjept to the 
proviso that  if the kindrcd be of uneqnal degrees t h ~ n  those 
more remote must claim bv representation; and all the children 
of a deceased person can, toqether. $el- only what the parent. if 
alive, would hare  taken. 

Bv the act of 1766 no representatives are admitted amongst 
collaterals after brothers' and sisters' children. Consequently 
Snsanaah Barron and Louisa, her sister, take no part of the 
estate of the intestate Nancy Waggoner. Pett v. P ~ t t ,  1 Salk., 
250; 1 I d .  Raymond, 571. B v  the express termr c d  the last pro- 
vision in  the act the prerioas right of the mother, after the 
death of the father to snccced to the xThole estate of a child. 
dying witho~it  wife or child, is cut d o ~ r n  to an eqnalitv with 
every brother and sister and the representative of them. So 
that Nancy's estate is divisible into three shares, of which one 
belongs to the adniinirtrator of her mother. one belongs to her 
sister, Mrs. Blackburn, and the remaining one-third belongs to 
her t ~ c  nephews. Thomas nnd Alfred Madeiras, as representing 
their mother, equallv to be dirided between them. Of course 
the original shares of Thomas &radeil 'a~ belong to his respectire 
assiqnees as stated in  the pleadings. 

The costs of the complainants respec:i\-elr in this suit must be 
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(2907 paid ont of lhe  assets in their  hands respectirely, and  each 
defendant must pala his  o r  her own costs. 

PEE CL-RIAAI. Decree accordingl-.  

Cited:  M n r d ~ p c  I . .  X i r r d w r ,  31 S. C'., 304; TT'hitehlirst 1%. 
Harker ,  37 S. ('., 293 ; ;McR?-icle r .  Chonte, ih . ,  613 ; drriilgton 
v. I ' a rbo~ough,  X ,2'. C., 7.3. 78 ; Il'oorlley r .  Gallop. 58 S. C., 
140 ; Rinq I . .  Fosc.~tri, 91  S. C., 119.  

D.\1(1\1 T.E\VIS r. .TOHS OTTES and EDWARD L E W I S .  

Conreyances 17 hich arc aliwlute on their face must he held to he abso- 
lute uuleqc t l~ere Iw cogent and c.lrar proof to the cvntrary, and 
~ o r n e t h i ~ ~ g  like nlistake or frnntl or nndne advantage in getting 
i l~r l l  R ci)~x-eya~i(.e e.;tnl~li~hed. a \  well as  some ex idence that the 
1)arties ha1 e acted in the l~usinecs as  upon a mortgage. 

But the form of the ( l e d  is not t onc.lusi~ e. The arqun~eilt from i t  
may be a n i ~ r r r e d  hy a rariety of circ~~n~stances-as. if the price 
wau grossly illadequate: or. though the inadequacy nere  not 
gross. if the state of the powecsion indicated a cont i~~uing inter- 
w t  ill thc a ~ p a r e n t  \-enrlor. or if n hat  v a i  called the purchase 
rnone> n n \  secn~~ed 1 ) ~  the bond of the vendor, or interwt was 
paid. or the like. 

The R I I ~ I T  er of a 11efrnd;int directly responsive to the allegations and 
interrogntorie\ of the bill iu evidence for him. which muut stand 
u l ~ l r i i  01 erlmlme by the tectirnonj of two n itnesse5 or it- equiva- 
lent. 

The p1:lirltiff in equity camot rend the deposition of one defendant 
against anotl~er 11-lien he I\-hose deposition it  is prol~osed to read 
has ail interest to sub1ec.t his co-defendant. 

And the plaintiff cannot in any case read the tleposition of a defend- 
ant. ni~lec.: i t  has heen tnlien under :I <prcial order of the court 
ohtainr~l for that purpose. 

E s a ~ n i n i ~ ~ c  n party is an eqnita1)le release to him as  to the matter to 
which he is esanlinetl. 

If the party rxa~~liired lie tlle one primarilj- liable to the 11laintif, and 
the other clefendant oilly uecondarily. the plaintiff necesqaril~ 
rives up his i,laim agninrt hoth hy the esnnlin:ttion of the former. 

Tms w ~ s  a bill filed in Br ,an~x  Court  of Erluitv, to  which 
ansvers  y e r e  put in ,  and  replication l l a r iag  been nl tered a n d  

depositions taken thc c a m e  was, at F a l l  Ten,], 1840, set 
(291)  f o r  hearing, and  by consent of parties t ransf trwcl  to  the  

Supreme Court .  
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No counsel for the plaintiff. 
Badger for the defendant. 

RTTFFIN, C. J. This bill was filed in October, 1837, for the 
redemption of a negro slave named Torn, conveyed, as alleged 
i n  the bill, by the plaintiff to the defendant Owen as a security 
for  the sum of $375, lent by that defendant to the plaintiff. The 
bill states that in January,  1529, the plaintiff was in great need 
of nwney and applied to Owen to borrow $325, offering as a 
security for the loan to mortgage the slare mentioned, who was 
a farorite slave of the plaintiff and of much greater value than 
that  suni; that  Owen replied that he would not take a mortgage 
from his own brother, but that he would take an absolute deed 
for the negro, and that  whenever the plaintiff should refund the 
money advanced he, Owen, would reconvey the slave, and that 
Owen observed that men were apt to underrate their necessities, 
and adrised the plaintiff to take up  a larger loan, and accord- 
ingly the plaintiff received from Owen the sum of $37.5; that 
the plaintiff thereupon executed to Owen an absolute bill of sale 
of the slave, and dcliwrcd him into his possession, but with a 
perfect understanding and agreement between them that the 
plaintiff might redeem the negro wheilever it should be in his 
power to refund the suni loaned. 

The bill further states that some afterwards the defrntl- 
ant  E. Lewis, a brother of the plaintiff, applied to Omen to ex- 
change the slave Tom for a slare named Jupiter, belonging to 
said Edward, and that  Owen informed E. Lewis that he was 
bound to permit the plaintiff to redeem Tom, but expressed a 
willingness to make the exchange if the plaintiff would consent 
and provided the said Edward would agree, in ease the plaintiff 
offered to redeem, to surrender Tom to the plaintiff and take 
back Jupi ter  i n  his stead. to all which Edward Lewis assented; 
that  thereupon, a t  the request of those parties, the plaintiff 
executed to Edwards Lewis an absolute bill of sale for 
Tom, but with the understanding of all concerned that  (292) 
his right to redeem should not be thereby impaired;  and 
that  Torn then went into the possession of E. I,ewis, and llath 
remained there ever since. 

The bill further states that the plaintiff had been unable to 
refund the sun1 borrowed before Xorember, 1836, but that a t  
that  time he did raise thc sum of $375 and tendered the same 
to Owen, and required him to reconvey the slare Toni to the 
plaintiff and deliver him into his possession and account for the 
hires and profits of the d a r e  while held by Owen or by E .  Lewis 
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l.uder Oven. which hire. al~iouilt to more than the money bor- 
loned and interest thereon: but that On.en refused l o  do so. and 
denied :liar there u a i  an  agreement for redemntion and insisted 

L2 

that hi5 purchase wt s  abso1u:e. 
The hill :,fter nipny minure i~!*crrsgarories, to which each de- 

fendant iq required to answer, proceeds to pray that Owen may 
come to an  account with the plaintiff for the said principal 
money and interest thereon. and for i u i t  hires made or thal 
lnigll; hare  h e n  rnnde bp Owen or ~ d n - n r d  Lenis, and 111d upon 
paymcni to 0 ~ ~ 1 1  of the balance. if any, that may be found due 
on cuch account, the plaintiff may be let in to redeem his said 
ilave. and Oven decreed to reconlcy wid  negro to the plaintiff, 
and for eencral relief. The  bill contains no prapcr for an:- 
relief against Edva rd  Levis. 

Goth ?C the defendants put in answers. Ths t  of Edivard 
Lenis adniity hi% helief of the iruth of the statements of the bill 
in regard to thc transactions between the plaintiff and O r e n ,  
and also d i x c t l -  ,~dmi t s  the truth of those starements ~vhich  
~ ~ e l a t c  to the transac:ion lo ~vllich he, Edward. ~ v a s  a parly. H e  
says that Onen informed him that he had agreed to let the 
plaintiff redew1 Ton1 nnd that it n a s  then agreed between the 
three t1,:lt the exchange ihould be made of Tom for Jupiter ,  and 
that the plaintiff shoilld make to said E d n a r d  a bill of sale for 
Ton1 instead of thc one to Oxen. upon the understanding that 

the plaintift' might redeem Tom, and that if he 11-n~ able 
(293)  to do so Edn nrd L e x k  qhould gi.i-e up Tom to the plain- 

tiff. and h e n  qhould return Jupiter  to him, E d ~ a r d .  
TIP ansner further admits that the plaintiff made an nbso- 

lute hill of .ale for Tom to him, Ednnrd ,  and that  he took 
 posse&^^^ of hill1 and Lath had e ~ e r  h c e .  and that his general 
hire a7 eraged $65 or $70;  and that he then conrcved Jupi ter  to 
O ~ i e n  absolnte l~  and put him in his possession. The  answer 
then states that this defendant has al~vays been and 1 1 0 ~  is ready 
and nil l ing io perform the contract on his part ,  and to give u p  
Ton1 to the idsintiff and take back Jupiter  if Owen v i l l  return 
him or be a n s ~ ~ ~ e r a b l e  for his value. 

The answer of O~ven admits that in January.  1520, the plnin- 
iiff applied to him for a loan, but of  hat sun1 he docs not recol- 
lect. and offered to mortgage the slaxe Tom as a security. The 
ansn-cr then qets forth that this defendant refused to lend the 
nloner, and that thereupon the plaintiff said he n7as obliged to 
.ell the negro to pa7  his debts. and proposed to sell him to Or-en 
fc;r $,500. vhich  the plaintiff stated some other person had offered 
for the negro. but t h a ~  Onen.  thinking the price too high. re- 
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fused to give i t ;  and the plaintiff, saying that the negro wishcd 
to be sold to this defendant, finally agreed to take the sum of 
$375, which he, Owen, then paid to the plaintiff, who thereupon 
made to Owen an absolute bill of sale. The answer then states 
that after the transaction was closed. as inst mentioned. the 
plaintiff asked as a favor that Tom might renlain at his housc a 
few days to help in some worB, to which the dcfendant readily 
assented; but that, preferring to provide another hand for him 
rather than allom the plaintiff to retain possession of the sla\-e 
he had sold and conveyed to him, he, Owen, in a short t i i x  
stated this difficulty to plaintiff and gaTe him $20 to enable hiin 
TO hire another hand and required hini to send Tom home to 
hirn. Owen. which was done immediatelv. The answer then 
states explicitly that "no mortgage was contemplated, no money 
lent or borrowed, no agreement for a mortgage but a sale to the 
defendant at the price of $375, 2nd a bill of sale executed which 
expressed truly the transaction as an absolute purchase bg tlic 
defendant." The answer proceeds then to admit that 
"hearing the plaintiff express much regret at parting (294) 
from the slave, and satisfied that the price was full 
value he, this defendant, told plaintiff he would permit him to  
redeem the negro. But this was R voluntary declaration after 
evervthin~ was concluded. for at the execution of the bill of 

L> 

sale thcre was no contract or understanding that the bill of salc 
should operate otherwise than on its face it purported. Bur 
that, having told the plaintiff he might redeem, he felt bound 
in honor and niorals by his declaration, and that he mould at 
any time while he held Tom hare p e r l ~ i i ~ e d  his redemption." 

The ansmer then sets forth !hat within a fex dnvs aficj~ hc 
took Tom into Iris pos.;essiori the plejniiff and his brother Ed- 
ward, the ofhcr defendant, ,~pplied to this defendant io lei 
Edward hare Tom in exch~nge for the boy Jupiter, mentioned 
in the bill; that Tom was then about thirty years of age and a 
strong hearty man, and much more able to do heavy work than 
Jupiter, who was about seventeen years old; but that the dc- 
fendant, to oblige those persons, assented to the proposal. sup- 
posing that ultimztcly Jupiter might be as useful to him :I-: 

Tom, though he was not then so much so, and certainly not 
worth more than the money he had given for Tom; that 2ftcr 
coming to an agreement it x-as thonght unnecessary to !la\,. 
three deeds when two would answer, arid he therefore SIIF 

rendered to the plaintiff the bill of sale he had made to hinl, 
Owen, and thereupon the plaintiff executed another absolu~p 
bill of salc to the other defendant, Edward Lewis, for Tom, a~lcl 
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said E d ~ i a r d  made a like deed to Oven  for Jupiter ,  both of 
which nere  attested by a person ~ h o ,  after proring them, died, 
and was the o n l ~  person present besides the parties. The answer 
then stated that after those transactions had been consummated 
this defendant stated to E d x i r d  Levis, i n  the presence of the 
plaintiff, that it had been hii ,  0w2n7s, intention to let the plain- 
tiff redeem Tom if he could. But it denies positively that there 
was one word said at any tin it^ about the redemption of Jupi ter  
under any possiblc circumstances, and arers that  this defendant 
would not hare consented to the exchange upon a n -  such terms. 

-\nd as to the redemption of Torn if the plaintiff could 
(295) hare,  according to the course of the court, claimed the 

same against this defendant before the said exchange 
(which the.dcfendant arers hc ought not) ,  the answer insists 
that bv that exchange and the conr-eyances cxcrnted to carry the 
same into execution, that  became a matter in regard to the slave 
Tom altogether between the plaintiff and the other defendant, 
and could not concern this defendant. 

The ansTiTer further sets forth that the parties lived near to 
each other in the county of Bladcn, and that the defendant kept 
Jupiter  on his plantation there until the year 1834, and that  
then, with the linoaledge of the plaintiff and of E .  Lev3s. he 
removed him and a large number of other slaws to $L plantation 
in Xississiiipi, on vll i~11 hc r~ri lained until the winter of 1836, 
when the defendant sold thc plantation and negroes; and that  
during all that period and up to the month of Sorember  pre- 
ceding the filing of the bill neither the plaintiff nor the other 
defendant intimated any claim to Jupi ter  or anv demand in the 
premises agaiiist this defendant, and none would then hare  been 
made, as the defendant be l ie~~ei ,  but for a sudden and I-ery great 
rise in the mice of slaws. 

I n  support of his case the plainliff has taken some proofs. 
Daniel XcLain st ates that in Januar v, 1529, the plaintiff men- 
tioned to him that he ~ o u l d  be compelled to sell Tom and he, the 
witness, offered him the price of $500 for the negro; but the 
plaintiff dec1iai.d the offer and said that Owen had told him a 
few day3 before to bring him the negro and that  he would let 
him hare  money to a n m e r  his purpose and ?ire him a chance 
to redeem the negro. 

Dar id  L e ~ ~ i s  states that hc attcstpd a bill of sale from the 
plaintiff to E d v a r d  Len-is for  Tom. and lmderstood from those 
parties. but not fro111 O w n ,  that Owen had agreed that on the 
payment of a certain sum of l n o n e ~  b r  the plaintiff io Ov-en 
he vould delivcr Jupi ter  to Edward Le~vis. and on such de- 
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livery EdsTard Lemis would delirer Tom to Owen for the 
plaintiff. 

The plaintiff also took the depositions of the defendant Ed- 
ward Lewis, and in then1 he repeats substantially the statements 
of his answer. The dcpositions were taken without any 
order for the examirmtion of the party, and for that (296) 
reason and because the witness is interested in the matter 
to which he is examined the other defendant objects to the re- 
ception of his eridence. 

On the part of the defendant Owen it is prored satisfactorily 
that in IF29 thcre mas x depression in the price of slaws, and 
that $400 sras the usual price of prime men; that the ralue of 
Tom was bet~rcen four and fire hundred dollars, but that $400 
was the full relue if not more than the full value of Jupiter, 
and that this defendant'? preparations to carry Jupiter and 
other slarcs to Micsissippi were notorious in the neighborhood, 
and must hare bern lrnomn to both the Lewises. I n  November, 
1836, Jupiter svould hare sold for $1,000. 

We have seldom had a case with fewer claims to the favorable 
consideration of the Court than the present seems to be, either 
regarded upon 2 s  merits or in the state to which the plaintiff 
has brought his case from the mode of conducting it. 

If we inauire into the character of the transactions whether 
they were purchases or securities, and upon all the evidence in 
the cause there seems to be only the most slender grounds for 
even suspecting them to be of the latter kind. I n  the first place 
the conveyances were absolute, and that of itself is conclusive 
on this point, unless thcre be cogent and clear proof to the con- 
trary, and something like mistake or fraud or undue advantage 
in getting such a conveyance is established, as well as some evi- 
dence :hat the narties have acted in the business as unon a 
mortgage. Where the inference from the form of the written 
contract js confirmed by the answer the impugning eridence 
must indeed be w r y  strong. I n  the present case the answer of 
Omen iq full, positive and precise; that his contract for each 
slave was a purchnse and nqt a security, and on those points it is 
directly responsive to the allegations and interrogatories of the 
bill, and is therefore eridence for that defendant, which must 
stand unless overborne by the testimony of two witnesses or its 
equira1e:it. Here there is but the testimony of a single 
witness, Edward Lewis, and he haring a strong bias and (297) 
a plain interest in the question. The form of the deed 
is indeed not conclusive. The argument from it may be an- 
swered by a variety of circumstances, as, if the price was grossly 
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inadequate or, though the inadequacy nere  not gross, if the 
state of the possession indicated a continuing interest in the ap- 
parent vendor, or if what mas called the purchase-money was 
secured by the bond of the x n d c r  or interest mas paid or the 
like, then thc Court will scrupulously scan the  hole transaction 
and prel en: the oppression of a needy and distressed man. Now. 
admitting tli::i an  argument might have been made for the 
right of the plaintiff to 18ed~em hi, slave from Omen upon the 
admissions of the arirner, had the race rested upon the original 
contract between the plaintifl and Omen, yet it is impossible 
there can be any obIigation upon the defendant Owen to give 
up  to the other defendant thp slave Jupi:er, or i n  any manner 
to a n s ~ w r  in respect to hinl to the plaintiff. There is an  absolute 
deed with a denial by the defendant of any understanding to 
qualify i t ;  a full price for the absolute purchase; immediate 
possession taken in accordance x ~ i t h  the deed; no corenant or  
~ecur i ty  for the money admnced; possession continued eight 
years, and the negro qent to a distant State with a knowledge 
of the pretended mortgagor.. and nithou! any objection from 
them. These are facts n~hich  are not and cannot be questioned; 
and they are perfectly inconsistent p i t h  the claims set u p  by the 
plaintiff and the other defendant. The case really carries the 
a i r  of collusion between tlie plaintiff and the defendant Edward 
to charge the other defendant. Oven,  chiefly if not entirely for 
the henefit of his co-defendant. 1-pon the face of the bill the 
plaintiff cannot ha1 e his relief against On-en : at all events not 
in the first instance. The bill admits that Owen restored to the 
plaintiff the title the plaintiff ronrey-ed to him, and that the 
plaintiff then conr eyed b,v a new deed to E d ~ v a r d  Lewis, but it 
says if n as understoird 1:etl~een the three that the plaintiff might 
still redeem, 2nd that upon hiq doing so Oven  should return 
tT~ ip i~e r  to Edward Levis. Now suppose all that  to be true. from 

1~ho111 is the plaintiff lo  r c d ~ e m  : to get his rcconveyance; 
(29.c) to look for an nccou:li of the profits? Plainly from 

Ednord  Lenis alone, for i n  him is the title, and he  alone 
has had the possession of the slave and rhe benefit of his labor. 
H e  docs not c l d m  under Owen, but directly under the plaintiff. 
Therefcrc there is no ground of relief to the plainriff against 
Owen ; but if any one can claim such relief it must Be E d ~ r a r d  
Lex-is, and lie alone. As to the slave Tom the q ~ ~ e s t i o n  lies ex- 
clusirelp between the t ~ o  Lewises. and Ox~en has no concern 
in  it.  

But the case is not el-en as Strong for the plaintiff upon the 
merits as it vould appear to be from the manner in  which it has 
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hitherto been considered. For the evidence of Edward Lewis 
must bc rejected, and when that is put out of the case there may 
be said to be no evidence left. There are several objections to 
the reading of his deposition. 

He has an interest to subject his co-defendant. He admits 
in his answer that the plaintiff has a right to redeem the negro 
from him, and submits that he may do so. But he sets up a 
claim in that case to have his slare Jupiter back. I t  is obvious 
that this last is the real question in the cause, and that it is ex- 
clusively between the two defendants. To establish the agree- 
ment on that head surely Edward Lewis is incompetent, since 
he is to  have the benefit of it. 

But there is another sufficient objection to his deposition, 
which is that thew was no order for his examination. Without 
an order the plaintiff cannot read the deposition of a defendant, 
even to points, on which the witness has no interest. Mulvany 
c. Dil lon,  2 Ball. d' Bra., 413. 

But if all this was otherwise the plaintiff has excluded him- 
self from relief against Owen by haring given up his right to 
a decree against Edward Lewis. ,4s has just been said it is 
obvious from the nature and state of the case that the nlaintiff's 
decree ought and must have been against the defendant Lewis, 
that h e  convey Tom to the plaintiff and come to an account. 
Yow, although there may be a decree against a defendant upon 
matters distinct from those on which he was examined as a 
witness, yet examining a party is an equitable release as to the 
matter to which he is examined, and no decree touching such 
matter can be made against the witness. Here the plain- 
tiff has examined the witness to his whole case. I t  fol- (299) 

I 

lows that if no decrcc can be made against him none can 
be made against another party, who is bound to answer on17 
after the witness, who is thus discharged. Tf thc party examined 
be the one primarily liable to the plaintiff and the other party 
only secondarily, the plaintiff necessarily gives up his claim 
against both by the examination of the former. Tlzon1so7e 1%. 

f l a w i s o n ,  1 Cox's Ca.. 244; M e ~ d h r y  o. I s d o l ~ ,  9 Nod., 438. 
I n  n~hatever light therefore the czl:e be viewed it is not made 

out, and the bill must hc dismissed with coris to the defendant 
Omen. 

PER CURIAM. Decaree accordingly. 

C i t e d .  McTmir in  I . .  Ilrriglzt, 87 X. C., 0 9 ;  Jones  7 1 .  Tln!,s, 38 
X. C., 506; Bur ton  V .  S+irti~per, 41 N. C., 16 ;  Ell iot t  21. AlnrtclP1l, 
42 S. C., 249; lI'i7son 7 . .  - i l l en ,  54 N. C., 26. 
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Thc. sp.ific. c.xec.ution of a contract in e q n i t ~  is a matter. not of abso- 
lute r igl~t  in the party, but of sound discretion in the court. An 
:tgrrenre~lt to be carried into execution there muit be certain. fair 
:1~1tl jnit in all its parts. 

hltl~ough a11 :~greel~ient may I)e valid a t  law, and. if i t  had been ese- 
c.utc.cl I ) $  the l~arties, could not he set aside because of any rice in  
its nature. yet if its stricat p e r f o r n ~ a n c ~  be, untler the circum- 
s tance~.  harsh nud inequitable, a court of equity n-ill not decree 
suc.11 ~,erformance, Imt leare the party claiming it  to his legal 
remetl>-. 

IThe!] the plaintiff a g r ~ e d  ill ~vritilig to sell to the defel~dant a tract 
of land I)$ the following description, riz. : "A tract of land lying 
in the c.oi.mty of Sorthan~pton, contailling one thous~il(1 acres 
more or less. 11ounded by the lancjs of Shirley Tisdale. Mrs. Sally 
I'ope. Herod Dukes ant1 others." for the sum of P2.CO0. m ~ d  the 
(1efen::ailt in his ar:sv7er alleged that the tract contained only 600 
:I(WS a~~c! :tqreetl to talir the land upon a proportionate abate- 
nient of the p r i ~ e ,  and wl le~c~  it was- al~parent that 110th parties, a t  
the time of the contract. supl)osecl it to contai:l 1.000 acres. the 
c ~ ~ n r t  T I (  1r7 that if there was sr~c.h a d i s ~ r o ~ o r t i o l ~  in the (luautit$ 
i the other d?scription not Iwiiig hy metes and honuds. nor either 
party practicing any iniposition on the other).  the glaintiff could 
not hare a decree for specific performance u-ithout ;I proper 
ahatelllent in the price, ai1c1 the nlatter n-as referred to the clerk 
arid master to rpport 011 these facts. 

(300)  THIS x a s  a hill filed a t  S~RTHAMPT~X Court  of Equity,  
and  which, a f te r  a n  ansn7er had  been filed, replication 

entered and depositions taken, was set f o r  hearing a t  F a l l  Term,  
1840, of tha t  court,  and  by consent of parties t ransferred to  t h e  
Supreme Court.  T h e  allegations a n d  proofs a r e  stated in  the  
opinion of this Court.  

Badger f o r  the  plaintiff. 
Iredell fo r  the  defendant. 

G s s ~ o s ,  J .  T h e  plaintiff states i n  his bill that  on  1 0  October, 
1837, he and the  defendant entered into a contract under  the i r  
respective csals r h e r e b r  t h e  la t ter  agreed to  purchace a n d  the  
former to  sell a t ract  of l a n d  h~ the  fol loving description, v iz :  
"A t ract  of l and  I r i n g  i n  t h e  count r  of Northampton,  contaillilig 
one thousand acres, more o r  lcss, bounded br thc lands of Shir lev 
Tisdale, Mrs.  Sal ly Pope,  R e r o d  Dukes and  others," a n d  f o r  the  
price of $2.000. one-half p a r t  thereof to be paid on 1 J a n n a r u ,  
1839, TI-ith interest f r o m  the  d a y  of the  agrecment, and  one-half 
on  1 J a n u a r y .  1840, also n-ith interest as  aforesaid. and  t h a t  by  
the  said contract the plaintiff bound himself to execute a con- 

244 
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veyance for thc Inlid on 1 March then next ensuing, or on failure 
to do so, to pap the defendant for the work he might do on the 
land. and the defendant bound himself on the execution of the 
conveyance to malie and deliver to the plaintiff bonds for the 
payment of the purchase-riioney. The plaintiff charges that 
upon the execution of the eontracl the defendant entered into 
possession and hath ever since continued in the possession of 
the land. and that on 1 March. 1835, the plaintiff was ready to 
execute and offered to execute a conveyance as he had engaged 
to do, but the defendant would not comply with his part of the 
contract, refusing to gire bonds for the purchase-money; and 
the plaintiff prays that the Court will compel the defendant 
specifically to execute his engagement. The defendant's answer 
admits the execution of the written contract and his entering 
into possession of the land, as set forth in the bill, and denying 
that the plaintiff ever ter!dered a conveyance or ever ex- 
hibited to him the draft of a conrevance for the land, (301) 
ne~ertheless confesses that the defendant had announced 
to the plaintiff his refusal to pay or secure the price set forth 
in the written contract. because he had. since the execution 
thereof, ascertained that the said land, instead of containing one 
thousand acres as therein stated, did not contain more than about 
six hundred acres; that both before and at the time of entering 
into the contract, the plaintiff informed hirn that it did contain 
one thousand acres : that the mice of the land mraq fixed with 
reference to that quantity; that in reliance upon this represen- 
tation of quantity and under the belief that the land contained 
this quantity the defendant entered into the contract, and states 
that the defendant had offered, and by his answer he repeats 
the offer. to execute the eneaeement on his m r t .  with a deduc- 

<, L 

tion in the price because of the deficient qunntitp. To this 
answer there is a general replication. 

Upon the proofs it appears that thc land. which was the 
subject-matter of the contract, contained about 700 acres. I n  
one of the documents under which the plaintiff denies his title 
it is stated as containing about 700 acres, and in another as 
containing about 1,000 acres, and when the plaintiff bought it 
mas renresentcd as containinn 1.000 acres. more or less. No u ,  

proof hns been made that the plaintiff made the positive asser- 
tion as to quantity which is alleged in the answer. Th? only 
testinio~lp offercd for that purpose is that of a single witness, 
who deposes that in the negotiation between the parties he heard 
the plaintiff say either "that there n7as a thousand acres" or 
"it was said that :lime was a thousand acres," and "that he asked 
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two dollars per acre or thought it ought to be IT-orth two dollars 
Der acre." 

We entirely acquit the plaintiff of intentional misrepresenta- 
t ion;  and we hold that  the defendant has not s h o ~ m  that the 
plaintiff made any representation in  relation to the number of 
acres of which the tract consisted rar iant  from that  ~ h i c h  is 
set forth in the v-ritten contract. But -re do hold that at the 
time of the contract it x i s  supposed by both the parties. al- 
though neither had any precise inforn1a:ion in  relation thereto, 

that the number of acres which it contained was about 
(302) 1,000. and that a t  all erents it did not vary much from 

that  quantity. The plaintiff, upon the refusal of the 
defendant to execute his engagement. might h a l e  brought an  
action at lax17 to recover damages for the breach of his corenant; 
and certainly there is nothing in the disappointment of the 
defendant in regard to the quantity of the land x~hich  could 
operate as a bar. against such a recol-ery whatever might he its 
effect upon the amount of the damages. But he has preferred 
to ask the aid of a court of equity to carry the contract into 
execution. Thc specific execution of a c o n t r ~ d  in  equity is a 
matter not of absolute right in thc party, b ~ l t  of sound discre- 
tion in the court. An agreement to be carried into execution 
there mnst be certain, fa i r  and just in all its parts. Although it 
be valid at law. and if it  had heen executed bv the ~ a r t i e s  could 
not be set aside because of an\. vice in its natlire, if its strict 
performance be, under the circumstances, harsh and inequitable, 
a court of equitv will not decree such performance, but leave 
rhe party claiming it to his legal remedy. 

I f  the cer ta in t y  of this agreement dcpended ~ i ~ h o l l y  upon the 
viords therein used describinq the land, the execution of the con- 
tract would labor on that account under serious difficulties. The 
only description of the land is that  it lies in Northampton 
County, contains one thonsand acres. more or less, and is  bounded 
bv the lands of nersons therein named and o f  o f h e m  not named. 
g u t  the parties' appear to understand fro; the exhibits filed 
what is the traci that  mas the subject of their bargain, and the 
defendant sets up  no special ol~jection on this account. But this 
general wgueness of description renderq more important the 
allegation. such as i t  is. in regard to auantitv. T h e r e  there has 
been an  accurate and precise description in  the contract b y  
metes a n d  boir?lds, from which the true quantity either distinct17 
appears or could easily be ascertained, a reference to a supposed 
quantity might not perhaps be deemed very material ;  but i n  t h a t  
before us the quantity !-constitute? a prominent part  of the de- 
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scription, and a p p r o a c h  as near to certainty as any other part 
of it. With respect to a tract of land so described there 
is great difficulty in laying down a rule what deficiency (303) 
in the estimate of anantitv shall excuse the nurchaser in 
refusing to execute the contracf or justify the Court in 31-ithhold- 
ing a decree for executing it. Certainly a small difference, such 
as might reasonably result from a difference in  measurement or 
judgment, would not be held a valid ground for denying a specific 
~erformance. ~ ~ h i l e  it must be obvious to wcrv one that there 
may be a deficiency so striking as to render the demand of a 
specific performance unconscientious. ~ ~ ~ i t h o u t  any abatement of 
price because of the deficient quantity of land. For, although 
the land was neither bought nor sold professedly by the acre, it 
cannot well be doubted but that in agreeing upon the price for 
the entire tract regard was had on both sides to the quantity 
which both supposed the estate to consist of, while a rateable 
abatement of price, therefore, would probably leare both in 
nearly the same relatire situation in which they would have 
stood if the true quantity had been originally known, the de- 
creeing of the entire price against the purchaser would he suh- 
stantially to makc him pay for what he did not get. 

The deficiency in this case is so large that we think the plaiii- 
tiff ought not to be aided bv us unless he mill allow compensation 
therefor. And as the drfrndant assents to execute the asree- 
ment upon such compensation hcinr made we dired a reference 
to ascertain what is the prccise deficiency in the number of 
acres which the plaintiff is able to convey of the land referred 
to in the pleadings, and what is n fair deduction from the stinu- 
lated nrice of the entire tract at its estimated anantitv because 
of suih deficiency. The commissioner is to b6 with 
all the necessary pan-ers to order a surrey, compel the production 
of title papers, take teqtimon~ of mitncsses nrd esamine the 
parties on interrogatories. 

PEE CT-RIAM. Decree accordingly. 

C i t ~ d :  H e n r y  1 % .  T,ilrs, 37 S. C., 415: G e n f r y  1 % .  I I o m i l t o n ,  
38 N .  C., 379;  Cnnncrdy 1 % .  S h ~ p n r d ,  55 N .  C., 220; Lloyd v. 
W h ~ a t l ! y ,  ib.,  270;  Tl' i lco7w~ 71. C n l l o ~ c v y ,  67 N. C., 466;  J f t r l j e ~  
v. A d r i a n ,  77 K. C., 94 ;  R c x m s ~ y  1 ' .  G h ~ e n ,  99 N. P., 215; Ander -  
s o n  11. R a i n ~ y .  100 K. C., 33.7; LOIPP, v. H n r r i , ~ ,  112 N. C., 479; 
B o l e s  T .  Cnuclle,  123 N. C., 533 ; T i l l e r y  n. I , nnd ,  I26  N. C., 549 ; 
S o l o m a n  n. S ~ w e r a g e  Po., 142 N .  C., 444; L u m b e r  C o .  T .  Lcon-  
n r d ,  145 N .  C., 51;  R ~ ~ d i s i l l  v. Tl'kitener, 146 N.  C., 410. 
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DAVIS 1.. Cars. 

A testator ireqoeathcd in one c.lause of his n-ill, as  f o l l o ~ s :  "Haring 
heretofore giren ant1 colireyed to riiy (laughter Ann Daris and 
her hl~sl~aucl I.:c:~rarcl 1)uris a large ancl ra1ual)le real estate, be- 
sides smnrlrj- 11e1'sonal chattels. I do non7 here1)y confirm the same. 
A~id I do hereby derise to iny son \Tillinn1 Cain ill trnst for the 
sr'ptrixtc7 t l n r l  solc ~tsc of lily daughter Ann Daris and her children 
the su!ii of $4.000. whi(.li ~11111 of nloney shall he laid out by the 
said \Yilli:mi. his heirs. esecutor., etc.. in such x i y s  as  he or they 
may drenl Iwst for my said daughter Ann Davis and her children, 
ant1 for their sole and separate use aud benefit." After gi~-ilig to 
other persons soine legacies of slares he again derises a s  fol lo~~-s:  
"A11 the rest of my slares iiot l~efore giren or deriseil I give and 
hequentli to l q -  son TTilliain Cain, inp so~i-in-law Willie F'. Man- 
g11111, niy daughtrr I'ollg Solitherland and my son Williniu i n  
ti-rcst for n:y daueliter .ii!n Daris and her children, to he equally 
dirirletl het~reen thrnl, share and share alike." In a subsequent 
c.I:~n~e. after directing his debts, etc.. to be paid, he says: "And 
the i~nla111.e rel:l:lining thereafter, I give and bequeath to 111y son 
TVillianl C'ain, \\'illie P. 3languln.  poll^ Southerland and to my 
son TTilliam in trust for t h r .  sole a ~ r 7  sepamtc rtcc of my daugh- 
ter .\1111 D:XT.~S and her rhildren, to be equally clirideil among 
tlic~r~~. share and shnre alike." The husband. Edn.arcl Davis. 
clail~~erl 11). T-irtuc of his nlarital rights all tlie interest bcqueatl~ed 
to his wife in these sereral clauses. lfr'ld 11y the Court. that all 
t l ~ c  iiiterest lwquenthed to Ann Daris, thr  IT-ife, in these clauses. 
was l o  7 t r . 1  w l r a  atill scpcc~vtc fist. and that the l iuslm~d was es- 
cluded. thol~,zh if tlie second of the xbore-nientionetl (.lauses had 
stood alone, the constructioil RS to that weald have been different. 

Though the i l~tent io~i  in a devise to a wife to esc.lude the husbaild 
must not be left to inferenre. but must he clearly and unequiro- 
c2ally dec.Iarec1. yet n-hen that intention is clearly ascwtailled by 
the Cnurt it \rill be cxrrictl into esec2ution, thol~gh t!~e testator 
niag ~ : o t  hnve expressed liii~i.;elf in teckulic,ul la~iguage. 

Ii crnv k t  7t7 cilso upon t l ~ e  c*oiistruction of the same clauses, that 011 
the death of the testator each of rhe c211iltlren of Ann Daris took 
ail inmrrdi:rte cq~inl interest with their 111ot1ier in thr  legacies so 
he(~ueathed. 

.\ lrecquest of "tn-entj--fi~-c s l~ares  of the capital stork of the State Bank 
of Sorth C'arolina." the testator ou-ning a t  the time that nmnber 
of s11:lrt.s in tile bank. is a grnrral. i ~ o t  x bprc.ific. leeary. If tlie 
twtxtor 11x11 said ' ' ~ I I ~ J  twenty-fire sharw." etc.. the 1~g:rcy IT-ould 
liar-e been specific. 

THIS was a bill filed i n  O ~ . i n - i . ~  Court of E q u i t y  b r  
(303) the complainants as  lreatees of TTilliam Cain,  deceased. 

against the  executors and other legatees of the .aid Wil- 
l iam and  other  persons. ~ 1 1 0  Irere appoilltcd trustees f o r  ccriain 
purppses bj- the  will of the testator.  T h e  cause came oil f o r  
hearlng at  the  F a l l  Term,  1,939, beforc his Honor ,  Rrrilcy, J . ,  
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who made a decree therein from ~vlzich an appeal was taken to 
the Supreme Court. The questions raised related to the con- 
struction of several clauses in the will of the testator. and arc 
fully stated in the opinion dolivered in this Court. 

Mangurn for the plaintiffs. 
Graham, Badger and J .  FI. Eryan  for the defendants. 

DAXIEI,, J. The claim of Edward Davis, in right of his wife, 
to the legacy under her father's will, rests wholly on the con- 
struction which the Court may make on the three folloming 
parts of the will: On the second page of the will the testator 
says. "Having heretofore given and conveyed to my daughter 
Ann Daris and her husband, Edward Davis, a large and valu- 
able real estate, besides sundry personal chattels, I do now 
hereby confirm the same. And I do hereby devise to my son 
Willia~n Cain, ill trust f o r  f h e  s e p a ~ a t e  and solo use of my daugh- 
ter Ann Daris, and her children, the sum of $4,000, being part 
of the sum paid by nie to Dr. Thomas Hunt for the repurchase 
of the land, ctc., which sum of money shall be laid out by the 
said Williani, his heirs, exrcutors, etc., in such ways as he or 
they may dceni best for niy said daughter Ann Davis and her 
children, and for their sole and separate use and benefit." On 
the third page of the will, after giving some legacies of slaves 
to other persons, the iestator says : "All the rest of my slaves 
not before given or devised T give and bequeath to my son Wil- 
liam Cain, my son-in-law Willie P. Mangum, my daughter Polly 
Suthcrland, and my son William, in frust  for my daughter Ann 
Davis and her children, to be equally divided between them, 
share and share alike." On the fourth page of the will, aftcr 
directing his executors to sell the residue of his estate and pay 
his debts, pecuniary legacies and the charges of administering, 
the testator says: "And the balance remaining there- 
after I give and hequeath to my son William Cain, Willie (306) 
P. Mangum, Polly Sutherland and to my son William, 
in trust f o ~  ! h e  sole and separnfe use and benefit of my daughter 
Ann Davis and her rhildren, to be equally divided among them, 
share and share alike." Mrs. Daris had eight children, all alive 
at the death of her father, the testator. 

When the testator first mentions the Daris family in his will 
he then declares that he had before given to Davis and his wife 
a large real and perqonal estate. This declaration was made 
not merely with a view of confirming the said gift, but to show 
Davis that he ought not to complain, that the property then 
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about to be settled on his wife and children should be so done 
in exclusion of himself. There is but one trustee, and the whole 
fund contained in the three aforementioned parts of the will is 
bequeathed to that trustee in trust for  ilnn Davis and her chil- 
dren. The testator i n  his bequests of two parts of this fund 
s a y  it is in trust for  their sole and separate use. I n  the imme- 
diate bequest of the balance of the qlaves the testator has omitted 
to say that it was in trust for  the sole use  of Ann Davis and her 
children, but he has only said in t~.ust for Ann Dar is  and her 
cl~ildren. I f  this clause stood alone, and there was nothing else 
to explain the intention of the testator, the husband would be 
entitled to that  portion of the rlaves held in trust for his -ivife. 
But  when we look at the other parts of the mill we see that the 
testator had declared that he had before giren Dar is  a large 
estate, and he had also bequeathed in  his d l  portions of this 
personal fund in  tms t  for her sole and separate use, both before 
and after the clause disposing of the slares. The entire trust 
fund is composed of several parts of the personal estate of the 
testator. From the TI-bole nil1 taken together we think it is  
plain that the testator intended that erery part  of t h ~  fund in 
the handy of the trustee should he held for the separate use of his 
daughter and her children. The reason the testator three times 
mentions his daughter, Xrs .  Davis, and her children is that 
other leparees x ~ i t h  her and h w  children had to be prorided for 
out of some of the undivided mass of the personal estpte. In  

designating the other legacies and legatees the ~ r r i t e r  of 
(307) the d l  omitted to repeat the words t o  her  sole am1 w p a -  

 ate ~ s c  when the balance of the slares TTere spoken of 
in the d l .  W e  admit that the law is  that the intention to 
esclude the husband mnst not be left to inference, but must be 
clearly and unequirocally declared. 1 Mad., 907; W i l l s  v. S a y -  
eys, 4 Mad., 409 ; ,Vusse?y v. Parleer, 2 Mil. &- K., 181 ; Kens iny -  
ton  c. Dallard, 8 Xi l .  & I<., 188. TTe are of the opinion that  
Davis is clearly intended to be excluded from taking any of the 
testator's estate. I f  the meaning be certain to exclude the Court 
d l  execute the intention, though the settler may not hare  ex- 
pressed himself i n  technical language. Darley  2.. Darley ,  3 Atk., 
8 9 9 ;  S t a n t o n  T. Hrrll, 2 Russ. & 31.. 180; Lemin on Trusts, 150. 
The marital claims v i l l  be defeated if the gift be to the wife 
for her "sole and separate use." P a r l , ~ r  c. Broo lx ,  9 Ves., 483, 
or "to her sole u ~ e , "  A-lda?nson c. A r r x i t n g ~ ,  19 Ves.. 416, 1 Xad., 
199, 1 Younge, 562. TTe are of the opinion that  E d ~ ~ a r d  Daris, 
in right of his m-ife, takes nothing under the last mill of William 
Pain,  deceased. 
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Sccond. Edward Davis, as administrator of two of his chil- 
dren who hare died since the death of William Cain, claims 
two-ninths of the fund in the hands of the trustee. This claim 
is now resisted by the defendant. H e  contends that the Court 
should put such a colistruction on this will as, he says, will carry 
into effect the intention of the testator; and that cannot be done, 
he says, without permitting Mrs. Davis to take an estate for 
life to her sole and separate use in the entire fund held in trust, 
remainder over to her children. His counsel cited first Cham- 
bers and Atkins, 1 Cond. Eng. Ch., 195. That was a case on the 
construction of a marriage settlement; the £6.666 stock was in 
the hands of the trustee to pay the dividends to the husband 
during the joint lives of 'the husband and wife; but in case the 
husband survived the intended wife, then upon trust to reassign 
and transfer the fund to the husband, his executors and adrnin- 
istrators to the use and benefit of him, the husband, and any 
child or children of the said intended marriage. The husband 
did survive with three children of the marriage. The three 
children filed their bill against the father and the trustee 
to have a declaration of their rights in the trust fund. (308) 
The question was, did the father and the three children 
take as joint tenants? The Vice-Chancellor said if that had 
been the purpose of the settlement the trustees would not have 
been directed to transfer the trust fund to the surviving parent, 
his or her executors or administrators; but would have been 
directed to hold upon trust for the benefit of the surviving parent 
and children. So in this case William Cain, the trustee, is not 
directed to transfer but to hold for the equal benefit of Mrs. 
Davis and hcr children; and therefore the case cited is not an 

I authority for her to take all for life, remainder to her children. 
The next case cited was Morse v. Morse, 2 Cond. E .  Ch., 511. 
Testator gave to his daughter and her children £5,000; £3,000 
to be paid in a gear after his death and £2,000 after the decease 
of his wife, and he appointrd a trustee of those sums for his 
daughter and her children. The Court declared the £5,000 to 
be a trust for the daughter for life, and after her decease for. :dl 
the children, whether born in the testator's lifetime or after hrr  
decease. The Vice-chancellor made this decision upon the very 
peculiar circumstances of the case. I t  is clear, he said, thtrt 
the testator did not intend an immediate payment of the two 
legacies and there would be an inconsistency with respect to 
them if the motherg did not take life interests, for then different 
classes of children would become interested in the two portions 
of the legacy. He  therefore put such a construction upon the 
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nords of thc nil1 as to make all the children participators in 
the leqacv. The ccse before us i i  1-err different, none of the 
lesatees are to wait (:;I or for an? particular erent : they all take 
their u l ~ d i ~ i d c d  s h a r ~ i  of tllc trust fund immediately on the 
death of the testator. TYhen a legacy is given to a descriptive 
class of individualq. ns to children in general terms. and no 
period is appointed for the diqtrihution of i t ,  the legacy is due 
a t  the death of the testator. The rights, therefore, of these 
legatwe were final17 qettled and determined at the death of the 
testator. Roper on Lcg.. 48. TTe are of opinion that E d ~ v a r d  

Davis, ns administrator of his t ~ v o  deceased children. is 
(309) entitled to recover tro-ninths of the fund in the hands 

of the trnstce. TTilliam Cain. 
Third.  The testator bequeaths thus:  "I g i ~ e  to my dauqhter 

Poll7 Sutherland tllc folloning personal property, to-v-it, my 
negro man Plato, twntv-five qllarcs of the capital stock of the 
State Rank of S o r t h  Carolina, the sum of $2,000 in money. 
etc." The testator n.as the onner cf twenty-fire shares of capital 
stock in that bank. But on the day of his death the hank had 
declared a diridend of its capitnl stock. The testator's stock 
and dividend of stock remaincd in the bank untouched br him. 
H e  declared before his death that the diridend of the ca l i ta l  
stock TT R S  a part of the l e g n c ~ ~  intcnded for his daughter Polly 
Sutherlsnd. The legacy is not specific. I f  he had said my 
tncn ty - f i~c  share. of bank stock it vould hare  been a specific 
legacr. 1 Roper, 73.  But he has not so expressed himself, and 
mere prixate opinion or conjecture that he intended the stock 
he then held nil1 be insufficient for the purpose of making the 
1egac~- qpecific. Thp IeqacT- to Mr.. S u t h e r l ~ n d  as to the shares 
of ~ t o c k  is n geiieral lepnm-. Being a general legacu, of course 
the executor might hare  heen required hy the legatee to p r c h a q e  
the prescribed number of shareq. -1s thn: Tws not done. the 
execillor muit  pa? the sum t11e~- nould ha l e  cost. As  to that 
the facts are that the bank va ;  about minding up, and betnee11 
the making of the nil1 and death of the testator had declared 
d i~ idends  of it.; capital. TTpon inquiry n e  learn that this was 
not done b r  passing the diridend to the credit of each qtock- 
holder on his account as a customer of the bank and subject to 
his check as ordinary dpiwits .  But the diridend rrmained ill 
bank to the credit of each stockholder on a book of diridends, 
to 1.p paid onlv on the receipt of the stockhold~r and on the pro- 
duction of the certificate of stock, so that the parment miqht 
br made to appear ihereon by w i l i n g  a memorandum thereof 
on the face of the certificate. Hence the diridend, after it was 
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declared, remained in  bank as (1 p a ~ t  of t l t ~  .sLock until it was 
actually received by the stockholder. Consequently a share of 
stock after a declaration of dividend was, as before, $100; and 
although some of the stockholders might have received their 
dividends, yet as long as a single one had not the share, 
properly speaking, was of the original amount, and the (310) 
donee of it might require that a f1i11 share should be 
bought for her and not a share which had been half paid. Kow, 
in  this case, there was no payment to the stockholder, Mr.  Cain, 
of his dividends, as it is clear the money was n ~ e i v e d  without 
his knowledge and against his mill, as f a r  as he had r,ny will. 
Therefore this is to be considered a5 still part of the stock and 
a proper measure of the value of the shares to which Mrs. Suth- 
erland was entitled. I t  turns out i n  this case that she rrccivcd 
all the dividends of capital on the shnrrs i n  her father's name 
except the first. By declaring her entitled to thc monev drawn 
by her brother and herself for the first she will get the value 
of twenty-fire full share? as they stood a t  her father's dea'h, 
and accordingly she is declared to be so entitled, and to that  
extent the decree nmst be reversed. The cosl-s to be paid out of 
the trust fund. 

PER CURIAM. Decree accordingly. 

Cited: Miller n. Ringhanz. post, 423; M c G u i ~  P C. EZYIILS. 40 
N. C., 272; Grnhnm v. Graham, 45 N. C.. 298: Meow 71. Lenrh, 
50 N.  C., 90;  Phillips I - .  HooXw, 62 N. C., 197. 

NATHAKIEIJ J. P A T X E R  v. J O S E P H  T.IRBOROrGII  et al. 

When a man conrep certain property in trust to pay a particular 
drht, and the snrplns after surh payment to he returned to him. 
and a t  thr same tilnr expresses his intention lry parol. that three 
other crrtlitors shall he paid out of this surplw. and he will gire 
ordcrs to that effect a s  soon as lie has had a settle~nrnt with such 
rrrditors, this is no defense to n I~ill filed against this trustee for 
an acronnt hy a second trustee to whom the same property was 
conreyeil zi day after~rxrds in trust for the payment of other 
(.reditor% 

.\11 answer c:11>nct lw put in for a drfe~ldant hy one who calls himself 
his aeent xntl attornry in fact. I~nt  who ic  not niade a party hy 
the hill. 
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THIS was a bill filed in  CASIVEIL Court of Equity. X sub- 
pnna  and copy of the bill were served on each of the de- 

(331) fendants except Thomas R. Richmond, and as to him 
service was acknowledged and an  answer filed by A. D. 

Richmond, ]rho n a s  no party to the suit, but styled himself 
"agent and attorney in fact for  Thomas R. Richmond." The 
cause, having been set for hearing at Fall  Term, 1840, of Cas- 
v-ell Court of Equity, was transferred by consent to the Supreme 
Court. The points involved 11-ill be found in  the opinion de- 
livered by this Court. 

Sorzcood for the plaintiff. 
J .  T. Xorehead for the defendant. 

DAXIEL, J .  Parborough, on 21  June, 1837, executed a deed 
to Richmond in  truqt to sell the property and pay a debt due 
from the grantor to one Williams, and then pay the surplus to 
the grantor or his assigns. The property mentioncd in  the deed 
is particularlv described, among ~ ~ h i c h  are t ~ o  slaves named 
Parmelia and Dorothy. On 22 June.  18.77, Yarborough exe- 
mted to the plaintiff, as trustee, a deed of trust to sell and pay 
a specified number of his creditors. This deed covered all the 
property described in  the aforementioned dced to Richmond, 
but the slaves Parmelia and Dorothy are not in this deed par- 
ticularly named; but after describing certain property it con- 
tains theqe ~ o r d s ,  "and all other property, either real or per- 
qonal. which thc said Joseph Yarborongh map n o r  be in posses- 
.ion of." These ~ ~ o r d s ,  TI-e think, carry the t ~ o  slares Parnielin 
and Dorothy. Both deeds Tvere duly registered, and that to thc 
plaintiff on the day after it bears date. The defense set up  i q  

that Yarborough intended to have secured by the deed to Ricli- 
mond three debts to other creditors, who are not named therein, 
and n-as prevented from doing so by not having the amount of 
the debts. and that he then declared his intention to secure them. 
11-hen he could come to a settlement with the creditors, by giving 
orders on the trustee to be paid out of the surplus; in fulfillment 
of which intention he gare  orders to those creditors at days 

subsequent to his deed to Palmer. This defense, we are 
(332) obliged to say, cannot be sustained. What might h a w  

been the effect of an ag r~emen t  between Yarborough. 
those creditors and the trustee, to the purpose intended by Yar- 
borough, me need not non- say, because i t  is not pretended there 
was such an agreement. As a mere intention on the part of 
the debtor it could h a ~ e  no operation until carried out hp qorne 
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formal and legal act on his part ; and from the power to do such 
an  act he cut himself off by executing the deed to the plaintiff. 

We are of the opinion that  the plaintiff would, under the facts 
which appear in the cause, be entitled to a decree for an  account 
if the trustee Richmond was before the Court, but he is  not. 
An answer is put in for him by a man who says he is his agent 
and that  he transacted the business for  him as Richmond, the 
trustee, was out of the State. This agent is  not made a party 
by the bill, and his answer cannot be noticed by us. We h w e ,  
however, said this much on the supposition that  a declaration 
made by the Court on the construction of the deeds :night prob- 
ably be all that was wanted by the parties a t  present. 
PER CURIAM. Decree accordingly. 

(313) 
JOHS S. WADE et al. v. JOIIN M. DICK et al. 

If H trustee, under a misapprehension of right founded upon his own 
judgn~ent, or even it would seem upon the judgment of counsel 
(except, perhap?. in some rery peculiar cases), part with the 
possession of property to persons not entitled. it  is his misfor- 
tune, hut public policy requires that he should be the sufferer, be- 
cause he is regarded as having acted incautiously, although inno- 
cently. 

Rut a trustee is clearly protected hy a judgment against him of a . 
competent trihwxrl in regard to the subject matter of such judg- 
ment: and it seems that this protection should be extended to 
him in regard to other property sinlilarly situated n7hioh he dis- 
poses of in acqniescmce of such judicial determination-it being 
we11 understood that he is not cognizant of error or surprise 
therein. or any unfairness in procuring it. 

Ekery decision of a conipetent court must be deemed to be according 
to the law and the truth of the case until the contrary is shown. 

If'here n hill makes unfounded charges of fraud, but the plaintiffs 
were infants the matters which the hill seeks to investiqate 
occw-red, and they had an apparent cause for demanding an in- 
vestigation, and may hare heen misled into the imputations by 
false rumors, althonqh the hill is dismissed, it will be without 
costs. 

T m s  was a bill filed in  PERSOX Court of Equity at Spring 
Term, 1836. The cause, having been regularly set for hearing 
a t  Fal l  Term, 1839, was transferred by consent of parties to the 
Supreme Court. Thc statement of the case is included in the 
opinion delirered in  this Court. 
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Badger and S o r z ~ o o c l  for plaintiffs. 
S r n h a t t z  and Bryan for defendants. 

GASTOT, J .  The  plaixtiffs are John 6. T a a e ,  Edniund Wade, 
Tinsley Wade, Thomas T y a t t  and Jane ,  his wife, Polly F a d e ,  
Reuben Long and Sarah, his wife, Robert Wade and James 
Vade ,  and the defendants are the executors of James T i l l i an~son  
and of Samuel Painter, deceased, which said Samuel and James  
had been the exccutors of John Gninn.  deceased. The bill v a s  
filed 14 March, 1836, and charges, in substance, that  John Gwinn 
had purchesed at an execution sale against Robert Wade a 

parcel of negroes, and the said Robert being connected 
(314) ~ ~ i t h  the said John bv marriage. their wives being sisters, 

h a ~ i n q  a lalge fanlily of c lddren  for wlio~n the said John  
had a great regard, and bring xhollv insolrent, the said John  
permitted the negroes to rcmain m-ith him, taking acknosvledg- 
nients from him that he held by hire from and as tenant of 
Gn-inn ; that a f t e r~wrds ,  in 1516, Gwinn died, llaring duly exe- 
cuted a last n ill vhereof he appointed Williamson and Painter  
executors, and wherein he nialies the follo-ring disposition in  
regard to these s laws:  "I mill and bequeath the following 
negrocs (naming thum) to Job; G .  Wade, Edniund Wade, 
Tinslcy Ta7ncle. J a n e  Wade. Polly Wade. Sal l r  TTTade, Robert 
TTade and James grade, children of Robert Wade and Anne, 
hi3 nife,  to be ccjullly dirirlocl alnoilg them when James arrires 

. to the age of tncnty-one years; the abore-named negroes, my 
propert?, though in  the posseqsion of Robert and , h n e  Wade, 
and such is tlie disposition I choose to mike of them; and I 
rcquest &j- friend, James MTillian~son, to act as trustee to the 
above-named negroes, for the use of Robert and Anne TTade's 
abo~e-named children"; and it alleges that  the plaintiffs, John,  
Edniund, T i d e ; v ,  Jane,  Polly, Sarah,  Robert and James, are 
the legatees so named and described in the mill aforesaid. The 
bill charges that  after the death of G-rinn his said executors 
permitted the negroes to remain v i t h  F a d e  as their testator 
had done until a short t h e  before Wade's death in the year 
1819; that tlicn 'ITTade. being ~ d i o l l v  insolvent, and Williamson, 
one of the executors, being n creditor of his and desirous of 
satisfying his demand out of the negroes so bequeathed to the 
plaintiffs, suggested to one Duncan Rose, who TI-as also a creditor 
of the said Robert to a small ainount, that  Wade had acquired 
the title of w id  slaws b~ his long possession; that thereupon 
tlie said Rose obtained a judgnwnt againsi Wade for about $50, 
sned out execution 2nd had it lrried on one of the shses  named 
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Burwell; that at the sale Rosc bought Burwell, and Williamson 
thereupon, in the name of himself and his co-executors, insti- 
tuted an action of detinue against Rose, under the pretense of 
asserting t,he beneficial rights of Wade's children to the 
negro Burmell; that this was a fraudulent contrivance (315) 
on his part to destroy their title; that he hastened on the 
trial of the suit, and by withholding the proper evidence, con- 
trived to have a ~ e r d i c t  and judgment rendered for the defend- 
ant ; that immediately t hereupon he procured one Jones to take 
out adniinistration 011 the estate of Wadc, sued Jones as such 
administrator for a stale demand against his intestate, levied an 
execution on the remaining negroes cxcept two, and purchased 
them in at the sheriff's sale far below their value, having stifled 
competition by declaring that he was purchasing them in for 
the plaintiffs. The bill stales that in 1833 Williairlson died, and 
these negroes so bought by him, after his death, came to the 
hands of the defendants, his executors, together with a large 
amount of assets; that Painter, the co-executor of Ti'illiamson, 
had also died, lcaring a raluable personal estate, ~ ~ ~ h i r h  came to 
the hands of the other defendant, thc said Painter's executor; 
and states that the plaintiffs hare delayed hitherto calling for 
any account of thew mattcrs because they werc advised it mas 
not competent for them to do so until James Wade had attained 
twenty-one gears. The prayer of the bill is that another trustee 
be appointed for the plaintiffs, for an account of the hires and 
profits of the slaves and for general relief. 

The executor of Painter disclaims all personal knowledge of 
the transactions, alleges that his testator lived in Virginia and 
took no part in the manaqement of Gwinn's estate, and insists 
that the executors of Willian~son are solely responsibl~ to the 
plaintiffs. . 

The executors of Williamson answer that thcv h a w  no per- 
sonal knowledge of any of the transactions which occurred be- 
fore the death of thcir testator, but allege that t h ~  slares in 
question were not the property of Gwinn, or if in truth he bad 
any formal or colorable title thereto the same mas held in trust 
for Wade, and for the purpose of defrauding and hindering 
Wade's creditors from obtaining satisfaction of their debts. 
They deny the fraud charged to their testator in relation to the 
proceedings of Rose or the suit prosecuted against him, but aver 
that Rose, without any intimation from or ron.urrenc2e of their 
testator, had his execution h i e d  upon one of the negroes, 
because the same were Wade's negroes and liable to the (316) 
satisfaction of his creditors; that at the day of sale their 
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re.-tator attrnded and publicly forbade the sale, claiming the 
negroeq as the nrcperty of Gn inn bequeathed to the plaintiffs; 
that R o v  I i a ~ - i n ~  indemnified the officer the sale proceeded 
and Ease b m y h t ;  that thereupon, nithout delay, their testatof 
wed  out a 1; ri: of detillue in the name of himself and his co- 
cwcutors, returnable to the February Term. 1820, of Person 
Count; C o ~ ~ r t  : that he ~ r o s e x t e d  this suit earnestlr and in good 
fa i th :  that it came on for trial ar the December Term, 18-31, of 
iaid court. nlien the jury found n ~ e r d i c t  for the defendant oil 
the plea of ];on detinet, and the court gare judpneat  accord- 
ingly, and that rhii verdict n a s  rcndcred upon full proof thai  
the ueyrccs which Gn inn  he2ueathed to Tade ' s  children. of 
~vhich  Burnell .r% 1. me.  nc re  in truth the iregroes of T a d e ,  and 
liable for hi? drlji,. Tlir defeiidants further say that ,  conrinced 
l)v this i n~es t iga t io~ i  illat tlw ncgroes belonged to TTadr's estate. 
tliei;. testator gn] e up all r l a i ~ n  to them : that thereupon Robert 
Jonnq v a s  appointed adniir~istrator of Fade's estate, and for 
the purpose of p v i n g  off tlie debts of the intestate under ail 
o&r of court sold t h e e  of the ncgroes. 7-iz, a negro lvoman 
Rachael and her t n n  childre~l. Hannah and Esther. on 20 April,  
1522. and that their testator liecame a purchaser of them a3 
highest bidder ar puldic s:lk .kt thp price of $631.30. which they 
aver t o  hc not onl r  a fa i r  bvr R Terv high price, and they d e n -  
the chart? rhat hc in a n r  mnnner stifled co~~lpcti t ion or gave out 
that he n : ~ s  pcrchasing for the plaintiffs. Tlwr  adinit that they 
h a w  bem informcd that he had a demand against Wade which 
n-xs prosecuted to judgment, but deny that thc .ale took place 
uiider escrvtion. Tlier furthe], iay that on 17  -lugust, 1622, 
the :~d~ l i i~~ iq t r a lo r ,  ~ m d c r  a like order of cour:, sold another of 
tllc ncproc- named Tt1,wrl. ~ 1 1 o  was purchawl  by John G. A. 
Ki l l i am~oi , ,  nlio .iftrrr 'irds sold l l i ~ : ~  to their testator. and that 
rl~ese arc the onlv negroes of t h r w  named in the nil1 of Gwinn 
11-hich crcr  n r?e  ill +hc h:ludq of t h ~ i r  te\tator since his abandoil- 

meni of claim as rw.cn+or and ihc adlninistraticrn of them 
(31 7 )  as the property of Tl'ade, and these the tcztator hath held 

a11d claimed notoriously and, until noT, undisp~~tedlp.  as 
hi> absolute property. The defendants further say that in 1923. 
for the purpose of closing his administration and for the purpose 
of making distribution het~veeu the widov and children of Tl'nd-. 
the :id~niniqtrnto~-. under an  order of court. iuade sale of the t n o  
other llezrnci. TI311 (or Buck) and Ben;   hat these Irere b o i ~ g h ~  
in- Thomas TT'ood~. "oiie of the plaintiffs." at the price of 
$ l , l  12 . j0 :  a d  that shortlv ilicreafter all the plaintiffs s e t t l ~ d  
v i t h  the said ndnlinistrator and rcwived their parts of thpse 

2.7< 
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proceeds in their cliaracter of next of kin of Wade. I t  m a -  not 
be amiss to remark here that it is a mistake in  this answer, and 
a similar one is to be found in the commissioner's report, to 
represent Woody as one of the plaintiffs. He intermarried with 
Elizabeth Harriet Wade, xho  mas not a legatee in Gminn's will, 
and not with Jane Wade. The latter intermarried with Thomas 
Wpait. The defendants, in their answer, deny that the plain- 
tiffs delayed bringing suit during the life of their testator be- 
cause of the pretended ~ d v i c e  that it was not competent for them 
to denland their negrocs or an account until the plaintiff James 
should arrire a1 trenty-one years, and they sag that the bequest 
of the negroes was direct to them and vested an imniediate in- 
terest in them, although a postponement of the division was 
directed until the arrival of .James at age; they allege that John 
G. Wade Tas of age in 1815; Edlnund, another of the plaintiffs, 
in 1519 or 1820, and there mas nothing to prevent the plaintiffs, 
if they conceived themselves aggriered by any of ?he acts 
whereof they now complain, from bringing forward such conl- 
plaint while the matter thereof was fresh and the truth could 
be ascertained. They insist that their testator, in all his con- 
duct which the plaintiffs niraign, arted ~ i i h  perfect integrity 
and good faith, claim for him and his estate the benefit of the 
act of limitations, barring actions of detinue and tro'i-er, if not 
prosecuted within three years after cause of action accrued. of 
the act of tlie General dssenibly giring a title to slares to tlie 
possessor against whom such action has not been prosecuLed 
within the limited time aforesaid, and contend that he is not prc- 
clnded from the benefit of these acts because of his being 
made a trustee in the said will for the plaintiffs, for that (318) 
by a proper construction thereof the same were not be- 
queathed to him in t r~is t  for ilien~, but he was merely reqlmted 
to render any serrices to then1 in hie, po-irer as their friend. 

A general rculication was taken to the answer and nroofs 11:~~ (, 

beencoffered or; both sides. The court also, upon t i e  hearing, 
being desirous of procuring some more detailed informalion 
than hie proofs exhibited, direrted of its onTn motion a c:pcrinl 
inqnirp. Tliic: bas hecn ~ i ~ a d e  and considered v i th  thc proqf, 
in the cause. 

The transactioi~s 1)rouglit nndc;. judgment in this case oc- 
curred iuany years ago. and in respect to a part of illen1 it is 
iinnoq.siblc t o  obtain now nrerise ?nd certrin iiiforn~ation. Thew 
are soirle. 1ion.e~ cr. wit11 respect to  n-liich x7e c a n  pronounce vitll 
nluch c.onfidencr. There is no prcof that tlie late X r .  Wi1lial11- 
wn l w ~ m r e d  Joncs to :~dvli:,is~er O I I  thc c,l:lie of Xoberi Wade: 
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that vharge that he endeavored to atifle competition a t  the sale 
of thr ncp-om ai  nhich  he purchased; that  the sale was made 
i~pon  csecil.tions at his instance; that  he bought professedly 
for thc plaintiff. and at an  under value, is in all its parts  un- 
fci?nded. The proofs are full that the sale x i s  made by the 
ndnlinistmtcr under an  order of court; that it  TI-as conducted 
in  all re-pects fairly, and that Villiain-on purchased for him- 
self and a: high, certzinlv full, prices. The charge alw that he 
suygesfed to Duncan Rose that TYade had acquired title to the 
slares in cjuciiion by a d v ~ r s e  possession, that he instituted the 
snit in lixd fzi;ll and as a cover to conceal his purpose of npply- 
iug t l l ~  pro pert^ of the plaintiffs to the satisfaction of his stale 
dcmand. againit Xrade, and that he v-ithheld exidence in order 
to ~ne\ -ent  n decision of that snit agcinst Rose, is unsupported 
by proof. The snit appears to hare  been honestly brought and 
h o n ~ ; t l r  tonductecl under the direction of respectable counsel, 
and I b e  positireIy repels a n r  collilsior? or undrrstanding what- 
e ~ e r  b ~ t w e n  him and his a d ~ e r s a r y ,  either i n  rrlation to his 
?elling the negro Burwell, as the property of made ,  or the suit 

brougl~t in consequence thereof. Disrniving illerefore 
(313) these charges, TI-e are brough: to other matters in respect 

io which there is less certainty, tha: is to say, Srst, upon 
what ground was t h ~  w i t  of the execuyors of G~vinn against 
Rose determined? And, second, Ivas it decided in  conformity 
to law and right 1 Cpon the proofs x e  collect that  in December, 
1801, James Willianlson obtained a j u d ~ m e n t  i n  Person Connty 
Court a p i n s t  Robrrt T a d e  b r  confession for the smn of 
£588 7 0 and costs; that a f i .  f a .  issued thereon and was levied 
on certain negrces and other personal property of MTade; that  
upon this f i .  f a .  the qheriff rcturned that he had soId to James 
Tilliamson a negro boy, Frank.  and some other articles, and 
had sold to John  Gninn  negro TToman A h - p  for 25 1 6, negro 
boy Xnthonr for £58  0 6, and negro TiToman Rhoda and child 
for £185 0 6, and thereon 11-as endorsed a receipt from TTilliam- 
.on for £487 1 9 in part  of his judzment, that  being the amount 
of the sales after d<~duction of E l 8  18 4 for the costs of the su i t ;  
and the sheriff rswuted a p:~pcr--\rritin,rr. imnttes+ccl however, 
and without seal, bearin$ d a t ~  !$ January ,  1SO2, in the nature 
~f a bill of sale io h i m :  fqr the npqroes so purchased. Thi. 
instrunie~lt n as registrred up0.1 I he aclinon l edgnm~t  of :lip 
iheriff at ---. Terili. 1805. T11r onl r  direct ~es t imony as to the 
occnrrmccs at the bale conies from Mrs. TIT&, the widon of 
R o b ~ r t  XTadr and mother of the plaintiffs, who states that vi!lrnl 
her husband m s  sold out Mr. G~~7inn bid off Rhoda and h e r  

Xi0 
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child Jane, and on the el ening of the day told her husband if he 
wished to keep them to do so until he called for them; that she 
saw no money paid but that after the sale the deputy sheriff, 
her husband, Mr. Gwinn and Nr .  Williamson retired to thrnl- 
selves to h a w  a settlement. We have no informatiorl from any 
quarter about thr negro woman Mary and the negro boy An- 
thony, which Gwinn bought at the same time; but me must pre- 
sume that these aere  carried off by him. From the testinlony 
of this witness it appears that Mr. Gwinn gare the young slaw 
Jane to her daughter and eldest child, Elizabeth Harriett Wade. 
and sold Joe, one of Bhoda7s children afterwards born, to Mr. 
Williamson. During the life of Gwinn Rhoda and the rest of 
her children remained with Wade, were called by him 
Gwinn7s negroes, and from year to year notes for small (320) 
sums for their hire were giren by Wade to Gwinn. After 
Gwinn's death such of them as were fit to be hired out mere 
hired out by Wade under the direction of Williamson, and the 
rest of them remained with him and the family nntil Vade's 
death, which happened about the end of the Fear 1819. Shorilv 
before his death, Duncan Rose, who as one of the firm of Rose 
& Chambers had a demand against him of about eighty or 
eighty-five dollars, having reeri.wd infornlation from Wade him- 
self that the negroes were his in truth, but covered for hini by 
the pretended purchase of Gwinn, prosecuted this demand to 
judgment and levied the execution on B u r d l ,  one of the ne- 
grow; when the officer came to levy Wade produced the bill of 
sale from the sheriff to Gwinn ; whereupon the officer, b e f ~ r e  he 
would sell, required from Rose a bond of indemnity. This xac, 
given; the sale took place in January, 1820, and Rose bon,~ht, 
and Williamson instantly sued him. 

After Wade's death and until the decision of this suit Wil- 
liamson hired out two of the negroes, Buck and Ben, as aplwars 
from an account current exhibited by the plaintiffs, in which 
he charges himself, in account with the children, with thc 
amount of the hire of Buck and Ben for the pears 1820 and 
1821, and takes credit for necessaries furnished them and for 
the expenses and costs of their szcif. The plaintiffs exhibit, also, 
a letter from Williamson to Mrs. Wade, dated 1 2  February. 
1821, while this suit was pending, in which there are dircct rcf- 
erences to it. He  conmences by complaining that after he had 
hired Ben he understands that she had hired hiin i o  wrlofl~rr 
person, and states that if that is the may in which things arc. 
to be done "he must give up all the papers of Mr. G ~ ~ i n n  and 
the lawsuit go as the direct of t h e  c o u ~ t " ;  then, after stating 
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that  the man to whom he 11as hired Ben nil1 >-et take hilt1 if 
she can pet hiin back, and if not. that  he must t ry  %hat the law 
will say to that," he remarks that "he has offered up  all the 
busineqs to X r .  Woodr ( the husband of her daughter Elizabeth) 
but I ~ P  d l  not take it,  and that Mr.  Painter  is out of the State, 

qo as to get his adrice," and proceeds to make somp in- 
1321) quiries about the bop that  Rose claims, and then puts 

an inquirr  in these x~ords, "and should :he chi ldxn qa iu  
the negro and Ah. Rose appeals to equity who d l  a n s m r  the 
bill I am at a loss to kno~~*."  There is no evidence on either 
side of the occurrences at the trial. Rose states that  he had 
preriously giren all the necesqary ins~ruciions to his attorney, 
and had been told bp his attorney if his presence should b~ re- 
quired he should be called. H e  either resided at the rillage 
where the court n.as held or had a shop there, which required 
his attendance during court. H e  n-as cnllecl and lwnr to the 
courthouse, and on arrir ing there learned that  the cause had 
bepn tried. H e  is under the impression from n hat he has heard 
that lie paincd the quit upon the statute of limitations. T L  
appears from the record that tlie defendaut pleaded non detinet, 
the statute of limitations and release, and the jury rendered a 
rerdict fo.7 the defendzlnt "on all the iqsucs." There was no 
motion for n ncn ~ r i n l  or 211 appeal. and at the same term ad- 
mini~t ra t ion  n a s  granted on :he eitate of TVadc to Robert Jones, 
on his entering into bnritl rrilh .James TTcodr and Xoses Chani- 
hers as sureties. Joneq. the administrator. for thni th  took into 
his posession all the negroes, except Burxell, that had been 
claimed and held fo-- V7adr's clddrcm. and inude rcinrn thereof 
in  his inrentorr  to the qncceeding 3Iarch T ~ r m  of tlie court. 

that term there Wai an order of court for  the sale of Rhoda 
2nd lier children. IIannah and Ecther, und these r e r e  bought 
at public auction bv TTYlialnsoii. 11-ho allrged ns a reason for 
c i r ing  quc.11 high prices that he oxnc~d Joe. oiie of Rlioda's chil- 
dren, and had a fa1 ornblc opinion of the f a n d ~ - .  At J u n e  Term 
folloning :hrre Tras an order of .ale for another of these negroes, 
Russel, and he x a s  bought bv a son of X r .  TJTilliamson's; and 
at S o ~ c m b e ~  Term, 1823. there x i s  an  order to sell the reniain- 
ing tn.o negroes. Will (or Buck) and Ben, and these were sold 
and bought b~ fJa:l~eq TfToodv. The ndnlinistrator made return 
to court of all there s a l ~ s  aud exhibited his account of debts paid 
and d i sbuvrme~~t s ,  and in Snrember.  1823, the balance found 
dile upon that accoimi Tvas distribi~ted over and paid unto the 

nidon. of TT'adc 2nd the plaintiffs, of vhom John.  Ed- 
1 3 2 2 )  mnnd and Tinclcy ucrc  then of age. .Jane acted by her 

"2 



N. C. 1 D E C E N B E E  TERM, 1840. 

husband, Thomas XTjatt, and the remaining plaintiffs, lIary,  
Sarah, James and Iiobcrt, were represented and acted by the 
said Thomas Woody, their guardian. At the time of the 
sale by the administrator of Wade to Willian~son, John, the 
eldest of Wade's children except Elizabeth, m-ho mas not a 
legatee in Gwinn's will. mas about the age of twenty-one, and 
when this bill mas brought, James, the youngest, had not quite 
attained that age. By the mill of Nr .  Gwinn all his estate, real 
and personal, was giren to his wife with the cxception of Ehoda 
and her children. 

From these facts the inference is not to be resisted that the 
action against Rose was drcided upon the ground that the ne- 
groes which Ilad been bought b , ~  Gwinn, left with Wade and 
bequeathed to Wade's children. werc. with respect to Wade's 
creditors, the propert7 of Wade, and therefore liable to be taken 
in execution for his debts. I t  was upon this ground Rose had 
undertaken to seize one of them. and had indemnified the sheriff 
for selling. I t  was to try this question Ihat the action mTas 
brought. The length of time during 1%-hich Wade had brc.11 
permitted to enjoy the labor and profits of the negroes was no 
doubt insisted upon as a material circumstance to show the al- 
lcged fraudulent trust for him, but it could not be set up p~ 6:. 

as a bar to Gwinn's action or that of his representatives. Yon- 
if it could be shown that this decision was against right an ill- 
teresting question migllt arise ~vhether Williamson, acting hon- 
estly under the belief that it was right, and thereupon sur- 
rendering all the negroes to the administrator of Wade, would 
not be protected in so acdting. If a trustee nnder FI niisappw- 
hension of right, founded upon 11iq own jndgnient or ercn. it 
would seem, upon the judgment of counsel (except perhaps in 
some very peculiar cases), parts with the possession of property 
to persons not entitled it is his n~isfortune, but public policv 
requires that he qhould kc thc sufferer. See Doyk 7%. l7laX-e 2 
Sch. & Lef., 233; T70: P .  Emery ,  5 Ves., 141. I n  such a case lir 
is rcgardcd as harinq orted incantiously although innocentl\-. 
But it is wcll worthy of consideration whether an impu- 
tation of want of caution can rest upon him for acqui- (323) 
escing in the correctness of a judicial sentence pronounced 
by a competent tribunal of his country, it being well understood 
that he is not comizant of error or surnrise therein or a n r  un- 
fairness in ],rocking it. Williamson'is clearly protected by 
that judgment against the delllands of the plaintiffs to account 
to them for Burxi-rll. the immediate subiect of ?lie action in 
which the judgment was rendered, and i; would require s o ~ w  
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strong reasons to show that after a judicial decision involving 
the right of all thc negroes he ~ v a s  bound in  caution to stand the 
suits of the crrditors v h o  upon that decision 1%-ould undoubtedly 
come upon him as executor de son t o r t  of TTade for the other 
negroes. But Jve do not determine that question, for we feel 
ourselrer bound to hold that the judgment in that  snit xTas right. 
I n  the first place. this is the presumption of lax-. Every de- 
cision of a competent court must be deemed to be according to 
the l a x  and the t ru th  of the case until the contrary is shown. 
The nlaintifb nere  renresented in that cause bv the executor, 
of Gwinn. their trustees, and it must be held by us until the con- 
t rary  is shown t h l t  it n a s  then rightly decided that the plain- 
tiffs were not entitled to the negroes bequeathed bp Mr. Gwinn 
against the creditors of their father. The contrary of this pre- 
sumption is not sho~vn. I f  the facts which IW have ascertained 
do not prore that Gninn's title n a s  nominal and set u p  for the 
benefit of Vade,  they do not disprovr it. I f  he honestly pur- 
chased Rhoda and her child for himself and not under a trust 
for T a d e ,  and paid his money therefor, he had a right to alloa- 
Wade, as long as he pleased, the benefit of their labor. Rut as 
it is erery day experience that vhen embarrassed men are "sold 
out" conirirances are resorted to "to cover their i)ronertv7' 

I I ,  

under formal alienations to their friends, and as the truth, in 
regard to such fraudulent alienations. can seldom be el-iscerated 
but bp a minute and scrupulous consideration of all the circuni- 
stances attending the transaction, too much stress ought not to 
he laid upon the mpre forms that Gwinn was the highest bidder 
and receired the evidence of title. I t  map hare  been, notxvith- 

standing, that  he either bought with Wade's money or 
1324) was under engagement to hold for F a d e  after indemni- 

fying himself for xihat he had paid, and had so indemni- 
fied himrelf. The  circumstance. that Nar;v, -1nthony and Joe  
had keen appropriated to his use, that he pare one of Rhoda'q 
children to Kade'q eldest c ldd .  that he nermitted Wade to have 
the uninterrupled use of Rhoda and her other children for 
fourteen years, that  i n  his nil1 hc bequeaths t h ~ m  and nothing 
else to the other cAilc7ren of TT'nrlc, with directions that they shall 
be kept together for tzrcnty yrrrrs liiore, that  is to say, until 
James T a d e .  then but a year old, ihall attain full age, the re- 
quest that  onr  of the executors, James TTilliamson. who 1vas 
p r i ~ v  to the circumstances under mhich he bought and the man- 
ner in which the busine:. n a s  arranqed upon that purchase, 
should act as trustee of the neeroes ~vhich  he chooses thus to 
dispose of, the conduct of TTilliainqon in permitting TTade to 
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hire out such of them as were fit to be hired, and as far as we 
can discern to receive the hires, the production by 1T'nde of the 
sheriff's bill of sale nhen a creditor attempts to lcvy, all tl.lcse 
have a tendency at least to prove that Wade by the understand- 
ing of the parties was the beneficial owner. 

We think the letter exhibited by the plaintiffs greatly strength- 
ens this inference. I f  there was a man then living who knew 
fully the true character of this transaction it was Williamson. 
I t  was on a judgment rendered at his instance and by confession 
that Wade was sold out, and the sale took place as soon after 
the rendition of the judgment as it well could; the court was in 
December and the sale in January. Everything that was then 
sold was bought either by himself or Gwinn. He was present 
at the settlement with the sheriff on account of the purchase, 
and endorsed on the f i .  fa. his receipt of the money in part of 
his judgment, and is not only one of the persons selected by 
Gwinn as deserving of his general confidence and therefore fit 
to be his executor, but for some reason or other as peculiarly fit 
to act as trustee of this property for the use of those to whom 
Gwinn bequeaths it. I n  this letter, which throughout manifests 
not only displeasure with the n~idow's conduct, but great per- 
plexity because of the "lawsuit" and a desire to get rid 
of his entanglements and devolve them on the other, who (325) 
was connected with her and the children, he states one 
matter on which he is anxion. to ge f  i n f o r m n f i o n ;  "if the chil- 
dren gain the negro and Rose appeals to equity who will answer 
the bill T am at a loss to know." Now this cannot mean that 
he wants lega7 information from her on tho subject. I t  would 
be a strange quarter to apply to for information of that charac- 
ter. And it seems to us exceedinglv difficult to give it any mean- 
ing but one, and that is, "if Rose files the bill to investigatc the 
alleged fraud or trust upon the supposition of which he sold the 
negro, and an answer must be put in upon oath, what is to be 
done then? W h o  is to answer that bill? I know not." Rut 
these are not the only considerations which tend to strengthen 
the presumption that the decision in the snit wgs according to 
the truth. The suit was tricd in, open court, and involved a 
matter calculated to excite public attention, The eldest son of 
Wade was not then indeed of a g e ,  but was actually a clerk in 
the employment of Rose & Chambers. Woodlev, who had mar- 
ried the eldest daughter and whom Williamson had been anxious 
to substitute as the person to carry on the suit, was at the court, 
for he joined with Chambers as a surety in the administration 
bond of Jones. lYow it seem morally impossible, if the judg- 
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ment had been againqt right, that an impression to that effect 
~1iould.not h a ~ c  h e n  mad? and some proof nov  offered to show 
it. Woodly and C'hambers hare  both been examined in this suit, 
but t h e -  testify nothing on  his poini. Instead of any com- 
plaints against the judgment there seems to hare  been an  im- 
mediate and nnirersal acqniescence in its justice. The executors 
renounce d l  claim 11pon the property as that of their trstator 
or  his lepntecs. A1ll administrator of TT'ado is appoinlcd bv the 
court, arid one ccrrwinl~ aapli~ored of bv T o o d l ~ .  Thc creditors 
of TTade forbore from llarrassine the estate. Tt v a s  dimosed of 
upon the m m t  adcautageous t&s upon credit. A11 tlie credi- 
torq vere  satisfied, the balance due to the fanlily of TTade ascer- 

tained. those of ability to act receired thrir  portion of it,  
(326) and those not of age had a guardian appointed who must 

hare  known the  hole transaction. Hc receired their 
parts, and they afterwards r~ct.i.i-ed illem from him. And after 
this coniplete settlenlent no atiempt was made lo break in upon 
it and no complaint uttered agpinst it  until 1536. after both 
of the trustees of the plaintiirs were dead. The excuse assigned 
for this apparent acquiescence on the part of the plaintiffs is  
imfounded both in  la^^ and fact. There can be 110 question but 
that the bequest passed a present interest to the legatees, and the 
bill x i l c  filed before the younyeqt child had attained full age. 
Tt ~vi l l  hc noted that  this acquiescence is  not regarded by ns as 
a wairer of an ascertained right or  ratification of an act con- 
fessedly n7rong. but simply as matter of m-idence upon !he in- 
auirv whether there has been a \ iolation of right. 

H a r i a g  arrired at the conclusion that  the decision of the 
court against Rose rightly adjudged that  the negroes claimed 
by the plaintiffs under the r i l l  of John  Gv inn  belonged to their 
father's estate, so f a r  a t  least as his creditors were concerned, 
n e  hare  no difficulty in dismissing their bill. The propertv hzs 
been applied so f a r  as was necessary for the satisfaction of these 
debts, and none can doubt but that  the mode pursued and of 
wl~ich  t h y  complain has been most beneficial to them, bv caus- 
ing these debts to he discharged 11-ithout a sacrifice, and thus 
securing to them a surplus which could not otherwise ha\-e been 
realized. I f  the executors of G ~ i n n  had held on to the prop- 
erty and a l lo~wd  themselres to be sued as executors in their own 
n m n g  of Vade,  the plaintiffs would probably ha re  lost all. 

T e  are selie~-ecl from the necessity of considering the defenses 
set up  becauv of the statutes referred to in the answer, and we 
therefore forbear from intimating an  opinion in  regard 10 them. 

The bill must be dismissed. TTe have doubted ~ ~ h e t h e r  it 
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ought not to be dismissed with costs because of the unfounded 
charges of fraud which it prefers. Rut most if not all of the 
plaintiffs were infants when the matters occurred which the 
bill seeks to investigate, had an apparent cause for demanding 
an investigation, and may hare been misled into these 
inip~~tations by false rumors. Upon the whole we dis- (327) 
miss it without costs to either party. 

PER CURIATI. Bill dismissed, but without costs. 

Cited:  W o o d  v. Szcgg, 91 N. C., 9 6 ;  Culp v. Stanford, 112 
N. C., 669. 

MENORANDUM. 

At the session of the General Assembly 1840-1841 the Hon. 
WILLIAM 11. BATTLE, who had been temporarily appointed by the 
Governor and council, was elected a judge of the Superior 
Courts of law and equity. 

At the same session MATTHIAS E. MANLY, Esq., was elected a 
judge of the Superior Courts of law and equity in the place of 
the Hon. E ~ w a x n  HALL, whose commission had expired. 

At the same session HUGH MCQUEEN, Esq., was elected Attor- 
ney-General in the place of Jo~rm R. J. DANIEL, Esq., whose com- 
mission had expired. 





' E Q U I T Y  C A S E S  
ARGUED AND DETERMIXED IN THE 

S U P R E M E  C O U R T  
O F  

N O R T H  CAROLINA.  

JUNE TERM, 1841. 

(329) 
TVILLIARI W. CARSON and LOGAN CARSON, Administrators with 

the will annexed of John Carson, r. GEORGE CARSON. 

A. devised as follows: "I girc and bequeath all 1 1 1 ~  estate, real and 
personal, to m y  son L. C., to the sul~port of him and his brother 
G. ; that is, that G. gets no Inore than what support him equal to 
L. C. should he not be extraragant." Held ,  that the legal estate 
in all the property rested in 12. C., but a moiety of the beneficial 
interest he1ongc.d to G. 

THIS was a bill filed at  March Term, 1841, of BURKE Court 
of Equity by the complainants, as administrators with the will 
annexed of John Carson, deceased, praying the court to put a 
proper construction upon the said will, that they might be gov- 
erned thereby. The bill alleged that the said John Carson had 
duly made his last ail1 and testament, and that the same mas 
duly admitted to probate, both as to real and personal estate, in 
the following words, to-wit : "In the name of God, amen. I, 
John Carson, do make this my last will and testament. I give 
and bequeath all my estate, real and personal, to my son Logan 
Carson, to the support of him and his brother George, that is, 
that George gets no more than what will support him equal to 
Logan, should he not be extravagant." The bill then alleged 
that the testator died seized and possessed of a very large real 
and personal estate, and that doubts had been entertained and 
claims interposed in consequence of those doubts as to the 
proper construction of the will: (1) Whether the whole (330) 
of the said property vested in  the said Logan, subject 
only to the charge of supporting the said George; (2) whether 
the said Logan and George are tcnants in common of the said 
property or whether the said Logan holds a moiety thereof in 
trust for the said George; ( 3 )  whether the said Logan and 
George are mere trustees and hold said property for the next of 
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kin of the drceased; (4)  ~ h e t l i e r  the said Logan is a trustee 
and holds said property in  trust for the next of kin. subject to 
his and George's support; and ( 5 )  n-hether the said Logan and 
the said George are entitled nlerelp to their support out of said 
property d i~ r ing  their lires. And the bill prayed the advice and 
direction of the court i n  these matrers. The answer of George 
Carson, n h o  mas alone made a party defendant, filed at the 
same term. admitted all the facts stated in  the bill and submitted 
to any decree the court might make therein. The cause 1. as set 
for hearing by consent upon the bill and answer, imn~ediatelj-, 
and also by consent transmitted to the Supreme Court. 

D. F. ( ' a l d w e l l  for the plaintiffs. 
TT'. J .  glei .ander for the defendant. 

G ~ \ r o - s  J .  The object of this bill is to obtain a judicial con- 
struction of a n i l l  so obscurely expressed that it is impossible 
to pronounce ~ ~ i t h  confidence upon thc intention of the testator. 
I+ is indeed sufficiently manifest that  the  hole legal interest 

i n  the testator'? property n a s  giren by the will to his 
1331) so11 Logan. I t  is alqo apparent thnt the beneficial in- 

terest in this property was, to some extent and in some 
mode. designed to be apportioned betveen his sons Logan and 
George. The legal estate was not giren to Logan for hie benefit 
only. but for  or  to "the support of him and his brother George." 
This TTas the end and ;m~-pose of the donation. So far ,  there- 
fore. it ~ rou ld  seem thnt George v a s  as much the declared object 
of the tcstntor's bounty as Logan, and if nothing else can be 
found in rhe nil1 to contradict this inference or to q h o ~ ~ ~  a differ- 
ent intent the n i l l  must be $0 construed as t o  secure to each an 
equal share of this bounty. The part of the will n~hich  f o l l o ~ s  
purports to be rsplanatorg, but un fo r tuna te l~  the attempted 
~ p l a a a r i o n  is the part. of all others, thr  least intelligible. I t  
1s thus expre-sed, "that iq. that  George gets no morr than Loqan 
if he be not extraragant." To IT-horn do these latter ~ ~ o r d s  refer? 
I f  to Geoqe. is h e  to h a w  more than Logan p r o ~ i d e d  he be ex- 
r r a~agan :  ? If  to Logan, i n  - hat degree is George's <haw to be 
enlarged becauie of Logan's extraragance? I t  is impossible to 
collect v i t h  reawnable assurance from the explanation subjoined 
any inforlnation as to the purpose of the testator i n  the prcrious 
part  of the -rill, and therefore the inference already d r a ~ v n  
therefrom remains unaff rcted by that  attempted explanation. 
I t  muqt be declared thnt the defendant George is entitled lo n 
nloietv of the beneficial interest in all the testator's property. 

PER CCRIAX. Declared accordingly. 
2;n 
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Where a I~ill is filed for tlie settlement of co-partnership accounts, and 
a reference is 111a(le t ~ ,  tlie illaster to state :~ccounts, he has a 
right to e u ~ n i n e  into nncl report the esisteilce and the terms of 
the co-11artilership, for otherwise he ca~mot correctly state tlie 
accounts. 

\lrhen, on wch a bill, the defentlant admits an advance of capital on 
each sitle. a n  agrewient for its managenlent, for the payment of 
the ch:lraeq out of the joint funds, and for a dividend of the 
profits, this is an admissioii of a co-partnership. 

When, ill a (T-l)artnrrship, there is 110 specific agreement as to the 
division of losses aud profits they are to be dirided equally. 

Where there is no allegatioil or interrogatory in the bill to which the 
defendant's answer is directly responsire, as when the defendant 
alleges a p n p ~ e n t  about \T hic.11 notliilig is alleged or asked in the 
hill. the defendant's answer is not evidence for him. 

I t  w c w c .  that. withont sonre eslxess stipulation to that effect (uii- 
taivtetl 11s usu~'y). a partner camlot charge interest on his ad- 
rawes nheu he is to participate in the profits. 

THIS a bill transferred from J o r r ~ s ~ o n -  Conrt of Equity 
to the Supreme Court a t  Spring Term, 1841. The facts as ap- 
pearing on the pleadings, proof and exceptions to the master's 
report are fully stated in  the opinion of this Court. 

(7. M a d y  for the plaintiff. 
W. H. H q w o o d ,  ,Jr., for the defendant. 

RTFFIR'. C. J. The bill alleges that in September, 1536, the 
plaintiff's intestate and the defendant formed a co-partnershil) 
to purchase and sell slaves on speculation on the following terms : 
Hardy  Jones was to advance the sum of $3,350 and the defend- 
ant one-third part as much as capital; and the defendant was to 
inwct the same and carry the slaves to the southwest for  
sale, pay all expenses out of his own pocket and diride (333)  
the profits equally between the parties; that  accordingly 
Hardy  Jones advanced the said sum, and that  the defendant 
purchased slares on the joint account and sold then1 in Alwbani:~ 
and made great profits, and that Hardy  died i n  August, 1837, 
before receiving any part of his capital or  profits or  anv settle- 
ment having been made between the parties. The  hill is  brouqht 
by the plaintiff as administrator of Hardy  Jones, for an account 
of the partnership and payment of the slim found due fro111 the, 
defendant. 
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The ansner denies the agreement to have been such as that  
stated in the bill. But it admits that  Hardy  Jones did advance 
t!ie sum of $3,390, for which the defendant gave him a note; 
and that it xTas agreed between then? that  with that  sum and the 
sum of $1,3f 7 (vhich  the defendant had) slaves should be pur- 
chased and sold by the defendant, and that  after defraying d l  
the expenses of the l~usines, out of the joint funds and reim- 
bilrsing to each of the parties the sun1 advanced by him the 
surplus should, as profits, be divided. The answer then states 
that the defendant niade a purchase and sale of negroes, and 
about May or June,  1837, paid to the intestate the sum of 
$2,200 in part of the capital sum of $3,350, for  which the de- 
fendant pave his note, and which he says he considered was 
loaned to him, and that the defendant then paid the further sum 
of $1,000 as Hardy's one-half of the profits, after deducting the 
expeuses, n i t h  which Hardy  expressed himself satisfied, and 
upon the receipt of which each partg considered the accounts of 
tlie partnership settled. and that the defendant remained in- 
debted only on his note for the balance due thereon. The answer 
further states that the espenrcs nere  $501.65, but that in the 
cettlement the defendant had credit only for the sum of $149 on 
that nccouni as 11e did not inqict on more against the said Hardy,  
11 110 I\ aC his uacle and friend, and that  therefore he had overpaid 
thca irite~tate. h i d  the ansver then states that for these reasons 
a n d  hecauce there was no written agreement of co-partnership 
bet\\-een the parties the settlenient mas not reduced to vr i t ing  
nor any receipt taken for tlie said sum of $1,000, the payment 
of nhich.  honerer, the answer positively arers. 

By consent the parties made a reference to the master 
(334) to state the account b e t ~ ~ e e n  them, but without prejudice. 

The niaster niade his report and the defendant took excep- 
tions thereunto, and the cause v a s  then relnored to thi3 Court. 
I t  is now brought on upon the report and exceptions. 

The master finds the partnership and. that  the capital of the 
plaintiff's intestate. to-vit. $3,330, has been paid, either before 
or pending the suit, and that the profits amounted to $2,800, 
after deducting a11 expenses, of which one-half belonged to the 
intestate and tlie other half to the defendant. I n  ascertaining 
the proofs the master did not go into a particular account of the 
cos~  and of the procceds of the sales of the slaves, nor of the 
expenses. but charged the grocs sum before nientioned upon the 
testinlonv of cereral nitnesses of the declnrationq of the clefend- 
ant that he made that amount of profit. The defendant's first 
cx-ceptio~~ ii: that t h ~  master has not allorr.ed the de f~ndan t  credit 



for the sum of $397.65 for necessary expenses. Upon looking 
into the depositions we find the master's report fully supported 
by the evidence on which the master acted. I t  is prored by 
three witnesses, and these witnesses of the defendant, that im- 
mediatelp after his return from the southurard, in May, 1837, 
he stated to each of then1 distinctly that after deducting all ex- 
penses hc made $2,800 c l ~ n r .  If the plaintiff u7as satisfied with 
this the defendant cannot complain that the master did not 
inquire further into the particulars on which the profits mould 
appear; besides, the defendant gave no evidence to the contrary. 
The second excmtion is that it was not referled to the master 
to inquire into the existence and terms of the parincrship, and 
therefore that he has exceeded his power in finding them; and 
that, moreorer, lie has so found without sdlicient or proper evi- 
dence. No part of this exception, we think, can be sustained. 
I f  there bc not a co-partnership the proper mode of contesting 
its existeiice mould hare been to hring the cause on for hearing, 
which might h a w  been done as thc reference x-a? without preju- 
dice. But it cannot be reached in the manner here attemptrd, 
by bringing on the case for further directions on the master's 
report and exceptions; for a reference to take the accounts in 
this case necessarily im1,orts that the partnership is es- 
tablished, since that is the only account sought. And in (335)  
taking it the master must inquire into thc terms, that i q  

to say, the capital to be advanced and the services to be rendered 
by each, and the division of the profits, in order to ascertain 
the balance betwen the parties. Therefore the refercnce to the 
master obliqed him to assume, for the purposes of reference, the 
existence of :, co-partnership, and to enable him to state the ac- 
count trixly between the parties to ascertain the terms of it. But 
in reality the point is not disputed between the parties; and if 
the question were made upon a hearing of the canqe it mould be 
decided against the defendant upon the answer. That distinctly 
admits an advance of capital on each side, an agreement for its 
management, for the payment of the charces out of the joint 
fund?, and for a dirision of thr profits; and all this c ~ n  xrrlount 
to no less than a partnership. I t  is true in one part of the 
answer it is wid that the defendant considered the snm ad- 
vanced by Hardy Jones was lent to the defendant ; but thnt is 
not stated as any part of the agreement bctween the parties, bllt 
only as an inference of the defendant from the fact thnt hr gavr 
his note for that sum. That, howewr, does not convert the 
transaction into a loan when it is seen from other parts of the 
answer that it was not in fact a loan of money on interrat, but 
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n a s  an  ridranre of capital for carrying on a jqint busine.9. I t  
does not, indeed, appear in the proceedings ~vhen  the note mas 
payable; so that the transaction is open to the objection that the 
intestate ~ w s ,  by the forrns under which the parties acted, get- 
ting both interest on his capital and profits on his investment. 
Certainly that vould not he a l l o ~ e d .  I f  the intestate resorted 
to this method. namely, the forming of an  apparent partnership 
as a cover to erade the statuic of usurp, the Court could q i ~ e  
his administrator no relief. But no such de fen~e  is even inti- 
mated in  the aniner.  On the contrary -ire must take the case 
to have becn that the parties meant no shift but a real partner- 
ship, and therefore there could be no usurg in  it.  Gilpin I . .  

Endcrby,  5 R a m .  S. Ald., 954. The on17 question then ~ ~ o u l d  
he whether the intestate. r ece i~~ ing  a part of the profit<. could 

also claim interejt nn his adaance, cren if the note taken 
(336) for it ~vonld bv its terms carry interest. And upon that 

ucx shonld clearlv think not ( B ~ n p l e i j  I > .  Bolmcs .  2 Mol- 
lor.. l) at least till the parties v t t led  and a halance was found 
due to the intestate from the defendant, which sws not paid, and 
for  which the note was conqidpred R ?  standing as 2 security from 
that  time. Rut thew is no csception presenting the case to the 
Court i n  cither of those aqpects; and that  under consideration 
merely d r a m  into question thc existence of the co-partnership. 
us to vhich  the ans-rer contains an explicit admiscion of r b a l  
the C o u r ~  must hold to be a co-partnership. 

The third exception is  that  the master has divided the profit. 
equally between the parties. ~ ~ i t h o u t  eridence h o ~ v  the? were to 
be dirided according to the agr~ement .  The answer to this is. 
i n  the first place, that in thc absence of a ~ t ipula t ion  in the 
ar t ic l~q the law dirideq losses and profits equally between part- 
ners, upon the ground that equality is equitr :  and, in the next 
plwe. that the ansrrer states that such rras the agreement in thii: 
Case. 

The fourth exception is that the master has not given the 
defendant credit for the sum of $1,000 as haying been paid to 
the intestate in full of or on account of his profits, as stated 
in thc ans-rer.' Of such payment no eridence is given b r  the 
defendant unless the answer be evidence for him. But  we think 
it is  not. There is no allegation in  the bill nor interrogatory 
upon the supposed payment under consideration to which that 
part  of the ansn-er can be deemed responsive. The plaintiff 
does not make the defendant his witness on that  point, and 
therefore is not bound by his ansn7er. But the defendant brings 
forrrard the fact as matter of awidance and distinct diclcharge 
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of an admitted liability, and in such a case the rule is settled 
that the answer by itself does not establish the discharge; but 
it must be proved aliunde. 

The exceptions must therefore all be overruled and the report 
confirmed, and a decree accordingly for the plaintiff with costs. 

PER CURIAM. Decree accordingly. 

(337) 
.TOSEI'H McD. POTVELL, by his Guardian, v. DRURP JONES and 

WILLIAM ROLES. 

When one takes. by assignment, a note. due and payable to the mar- 
d i m  of an infant, as ruardian, and not in payment or discharge 
of any debt or demand due by the infant, he is held in equity to 
be ans~erable to the infant either for the note or for the amount 
of it. 

. l n d  this assignee is thus answerable to the infant, though the latter 
mag hare ohtainrd a judgment arainst the sureties on the guar- 
dian hond embracing this note and though the said sureties may 
have been indemnified by the transfer of property in a deed of 
trust to secure them againqt loss. 

.In executor or administrator cannot, according to the rules of equity, 
make a ralid sale of the assets of his testator as a security for, 
or in payment of his own debts. 

THIS was a case removed by consent from the Court of Equity 
of WAKE to the Supreme Court. The facts of the case are suffi- 
ciently stated in the opinion delivered in  this Court. 

W. H. Haywood, Jr., for the plaintiff. 
Winston for the defendants. 

DANIEL, J. The bill states that Roles had been the guardian 
of the plaintiff, and in that character he had loaned $419.56 
(money of his ward) to Elizabeth J. Powell, and took her note 
with surety payable to himself as guardian; that Roles has be- 
come insolvent and has left the State, and has failed to settle 
his accounts with the present guardian of the plaintiff or de- 
liver over the note aforesaid, but has assigned the said note to 
Jones, the other defendant, who at the time had notice that it 
was held by Roles as guardian to the plaintiff, and that it upon 
its face was payable to him, Roles, in that character. 
The bill states that the said note was uot assigned to (338)  
Jones for any debt due him by or on account of the plain- 
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tiff. The prayer iq that Jones be declared a trustee and be de- 
u r c d  lo account for the said note. .Jones, i n  his a n w e r .  admits 
that Roles Tryas guardian as stated in  the biI1, and that he has 
left the State and is now insolvent. H e  admits that the said 
l~o te  as mentioned in the bill was payable to Roles as guardian 
of the plaintiff. H e  admits that Roles assigned the said i ~ n t e  
to hiin ~v l~ i l s t  he, Roles, was guardian of the plaintiff. Jones 
states t l ~ t  a t  the t i~iie of the aqiinnn~ent of the note Roles was 
largelv indebted to him and liad been so for sereraI years; that 
the wid  notc h?d been taken by him in part satisfactioil of said 
debt, and that Rcles h ~ s  been credited for the sanw. Jones 
furthcr states t h ~ t  thc plsintiff has obtained a judgmmt against 
thr  sireties of Eoleq on the q ~ a r d i a n  bond, and that  the said 
.nletiei are solrent and well able to pny the .aid judgment, and 
that the claim non- in controrersy n a s  inc lud~d  in  that judg- 
~nen t .  R e  says that Roles, before lie lcft this State. e.ecutcd a 
deed of trust in fa\-or of the sureties to his guardian bond. ~vhich  
deed of truqt corcrccl propertv sufficient to indwnnifr  the sure- 
ties a ~ a i n q t  all and crcry d ~ m a n d  which could be Lroucht againqt 
them. Jones statcs thar the plaintiff nerer demanded the note 
of him before he filed tile bill. There is a replicntion. Jones 
adniits that at the time he took the assignment of the note he 
knerr- that Roles n.as a trustee for the lplainiiff and lhat  the 
said note composed a part  of the trust fund. The l e d  titlr to 
the note certai~ily passed to him bv the assignment : but there 
i j  no rule of this Coiirt better establiihcd ihan that ;urh an 
asqiqnre shall b~ considered and 9:and as a trustee for t h p  orig- 
inal ccstzri  r p e  t ,  list to the amount of the fund thus obtainrd. 
A%t larr it has bern laid doxm that an execntor or administrator 
I I I ~ T  makc a I alid sale of rhe effects in satisfaction of hi< own 
prirate debt, although the purchaser knew the goods sold vere  
the goods of the testator or intcqiate. But  in equiiv it seems 
to be n o v  es:ablishcd I ha1 the excci~tor or :he admillistral or can 
make no ral id d e  or pledge of the assets as a security for or in 
1,aynent of his olrn debt, on the principle that the tranraction 
itself girei  the p ~ r c h a s e r  or mortgagee notice of the misappli- 

cation, and necessarilr i11rol~-es his participation in  the 
(3:?9) breach of d71:~. William.. on Executorq, 612. onr7 f11e 

a u f l l o 4 f i ~ s  t h e w  c i f d  I t  seems to us that the t ~ r o  cases 
r,f LorXl l i  t f I .  Pirtitip5 ,)o\f ,  342, n l ~ d  Eut1:l~icj 1 % .  R11kc 22 3. 
CI., 180, are dccisir-c against the d ~ f c n d a n t  upon this point of 
the case. Tn the la t ic r  case n e  held that if one assists an  officer 
of a court in misapplying the proceeds of an ordinary negotiable 
note held by the officer in trust for others bv faking an a ~ s i g n -  
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ment of the note to himself, eren for value then paid, 2 1 ~  will be 
affected with notice of the breach of trust and in this Court held 
liable to the cestui que trust .  

Second. Jones insists that as the plaintiff has a judgriwr~i 
against the surcties of his guardian for this demand, he ought 
not to have a dccree against him for the same demand. This 
is no answer we think. The judgment has not been satisfied. 
I t  is like the ordinary case at law where the drawer and endorser 
are sued in senarate actions at the same time. or xvherc thc co- 
trespassers are sued separately, the plaintiff may hare two sepa- 
rate judgments for the same demand, but he can have but onc 
satisfaction. EIc may elect to have satisfaction out of which hc 
pleases. The note in  this Court belongs to the plaintiff, and 
he is ~nt i t led if he chooses to relieve the sureties by taking that 
property from Jones. We said in Bunting v. Riclcs that ihe s u ~ ~  
ties of an insolvent trustee will be entitled in equity to all the 
remedies and securities that were in  the nower of the cestui aue 
trust or creditors against one who co-operated in  the breach of 
trust, and this even heforc they had paid to the ccstzri que f r u d  
or creditors the amount misapplied by their principal. The 
plaintiff will be doing only an act of justice to the securities to 
obtain satisfaction out of the note in  question. 

Third. I t  is said that the sureties to the guardian bond have 
a sufficiency of property held for their indemnity agzinst the 
judgment, and that the plaintiff ought to be forced to follow his 
judgment against them for satisfaction rather than go against 
Jones. There is no cross-bill filed to enable the Court to ascer- 
tain the amount of the fund left, if any, for indemnity to the 
sureties. The plaintiff does not admit it, and it would 
not be reasonable to compel him to go before the master (340) 
for an inquiry under the present state of the pleadings. 
Jones, we think, must be compelled to surrender the note :IL 

question or account for its avails. I f  there is a fund intended 
for the indemnity of the sureties Jones perhaps may reach it 
by an original bill or in some other way. The plaintiff is en- 
titled also to a decree for his costs. 

PER CI'BIAM. Decree accordingl-. 

Ci ted:  F o r  1 . .  . l lexander, post,  342; En t r , n  I > .  Roultlen, 39 S.  
C., 287;  Gray  1 % .  L l r n ~ i s l ~ a r l ,  41 N. C., 78; Goodson v. Goodson. 
ib., 242; Harr i s  t l .  Rnrr i son ,  78 N .  C., 219; Fidel i ty  Co. I.. Jor-  
dan. 134 N.  C., 241. 
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STEPIIES FOX et al. r .  3:OSI:S W. ALEXASDER et al. 

Whrrr :L n m i  taliei a I~oncl l~ r  a~\ignment from the guardian of an 
irlfant the bond heing pnnhle to the assignor as guardian, the 
ncviqnec ic; confidered in equity as holding the bond in trust for 
tho infant. and must account for it accordingly; and the sureties 
or1 the c~iardim~ I)ond I m ~ e  the eamr right as the \T ard when they 
hale 11aiil the furen InoneT: they then stand in place of the 
\T ard. 

THIS .was a hill in equity, i n  IT-hich it was alleged that  Robert 
J. Dinkins v7as the guardian of Rufus K. Dinkins, an infant, 
and gave bond with the plaintiffs as his sureties ; that  i n  1834 
he, the said Rufus I<. Dinkins, recovered a judgment against 
the said Robert J. Dinkin.. and the said Stephen Fox and 
others. plaintiffs i n  this suit, for the sum of $1,517.24 and costs 
of suit, which sum has been collected by execution and paid by 
the plaintiffs: that the said s11m r a s  reco~ered against them 
and paid by then1 as sureties to the said guardian bond; that  

the said Robert J. Dinkins Tvas dead and insolvent; that  
(3-11) in his lifetime he transferred to the defendant Moses W. 

Alexander n bond payable to the said Robert J. Dinkins 
as p n r d i a n  of the said Rufus K. Dinkins, and executed and due 
by the other defendants mentioned in  the bill ; that the defend- 
ant Allesander w ~ l l  knew that the said Robert J .  Dinkins was 
i n ~ o h  cnt, and r ~ c e i r e d  the said note payable to him as guardian 
aforewid in discharge of a debt due from the said Robert J. 
T)inkins irldi~idually. And they prayed to be substituted in 
place of  he ~ m r d .  n~hose securities they were and whom they 
had paid, and that  the said plaintiffs might be indemnified as 
f a r  as they could be out of the said note, etc.; and that  the de- 
fendant Alexander be enjoined from receiving the said money: 
that defendant Alexander admitted that  he knew the said bond 
or note no. payable to the guardian of R. X. Dinkins, and that  
it Tias paid him in discharge of an indiridual debt from the 
guardian, but denied that he knew the guardian was insolvent. 
On the hearing the injunction a-as ordered to be continued, from 
~ ~ h i c h  order the plainiiffs prayed and obtained an appeal. 

TI'.  .T. '1 l r snnder  for the plaintiff. 
TI .  F. C o l d ~ c ~ l l  for the defendant. 

D ~ T T E L .  J. The defendant Alexander at the time he took the 
asqignment from Robert Dinkins of the bond mentioned in the 
pleadings, knew that it v a s  held bv the said Robert as guardian 
to hi., ~rarc l  Rufus Ti. Dinkins. The  bond on its face was made 
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payable to "Rohcrt Dinkins, guardian of Rufus K. Dinkins." 
The guardian became insolvent and is now dead. The defend- 
ant, by the rules of a court of equity, became a trustee to the 
ward for the amount of the bond. The plaintiffs, as sureties 
to the guardian bond have been compelled to pay the ward the 
amount of this debt. They have a right therefore, in a court 
of equity, to stand in the place of the ward and follow the trust 
fund and recover satisfaction to  that amount, now in the hands 
of the defendant Alexander or in the master's office. The plain- 
tiffs have a superior equity to that of the defendant Alexander. 
The decision of the judge we think was correct, and it is 
in  accordance with Bunt ing  r .  Riclis. 22 N .  C., 130, (342) 

- and PorcvlZ v. Jones, t rn fc ,  337. This opinion will be cer- 
tified, etc., and the appellant im~s t  prly the costs of this Court. 

PER CURIAM. Decree accordingly. 

Cited: En-zim v. Bowlen, 39 N .  C., 285; Gray v. Armistead, 
41 N .  C., 7 8 ;  C ; r a ~ ~ , s  1 ' .  ll'illiamson. i6.. 321; Harris I:. Harri- 
son, 78 N.  C.. 220; Holden v. SfricX-?om?, 116 N. C., 1 9 2 :  Firl~7- 
i ty  Co. v. Jordan, 134 N. C., 241. 

ELI8.4 I,OCIiITA\RT rt al.. per Guardian. v. WILLIAM 11. 
PHILT,lT'S et al.* 

A quardian of iiifnnts hav i~~c  hoiiils pag:~hle to him as guardian of 
the warcls, tranqferred them without endorsement to one of his 
creditors as a security for his on.11 del)t, and became insolvent. 
H d d .  that the assknee. having notice that the debts belonged to 
the wards. acquired no right 1)y the assiqnment, and a court of 
equity mill restrain hinl from collecting the debts and compel the 
tlehtor. ~ h o  is n~ade :I 1)nrt~ to the bill. to pay the amount to the 
infants. 

In snch a vase. full cost. are an-nrtlcd n~ainst the qunrdiau and the 
awignee. 

THIS was z bill filed at Fall Term, 1839, of ORASGE court of 
Equity. Answers were put in, replications made and the cause 
set for hearing and transmitted to the Supreme Court. The 
facts are set forth in the opinion delivered in this Court. 

No counsel appeared for the plaintiff in this (lonr4 
W. A. Ornknm for the defendant. 
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~ A N I E ~ .  J .  Campbell and Parish, t r o  of lhr  defend- 
(343) anti ,  executed t n o  bonds to the master of the court of 

equity for the purchase-money of a tract of land sold by 
order of thr  court. Phillips (another defendant), bv pcrniis- 
siori of the cnnrt obtained possession of the bonds as the guar- 
dian to the plaintiffs. P!iillips prerailed on the obliqors to take 
up the ~ T T O  bonds thus given to the master and execute to him, 
as guardian to the plaintiffs, t ~ o  other bonds for the same 
amount. Phillips thcn either d d ,  vi thout endorsement, or 
mortgaged thew bonds to Dr.  Thomas Faddis. Faddiq had 
notice a t  the time of his purchase that Phillips held tlw bonds 
in t r u ~ t  as guardian of the plaintiffs. Phillips has become in- 
solvent or nesrlu so, and the securities to his p n r d i a n  bond 
are also insolvent. The hill is filed to restrain Campbell and 
Parish from paying to Faddis and Faddis from collecting or 
transferring the bonds, and for the p a p c n t  of the m c n e ~  to thc~ 
plaintiffs. ,111 the material allegations in  the bill are admitted 
in the answrs .  V e  are of the opinion that  as Faddiq piirchawd 
the bonds with notice of the trust i n  favor of the plaintiffs, his 
eq~~it,v, is not equal to that of the plaintiff's, mhich is prior i11 
time and prior in right. V e  are of opinion that thcv, Campbell 
and Parish,  pay to the plaintiffs the purchase-money due on thc 
said bonds: and that Phillips and Faddis and all claiming Tinder 
them be restrained from enforcing the collection of said bonds 
at l av~ ,  and that  plaintiffs recover costs of the defendants Phil-  
lips and Faddis. The decree ~ i d l  be for the plaintiffs accord- 
ingly. 

PER CTTRIAJI. Decree accordingly. 

C i t e d :  P O U Y ~ ~  I . .  , T O I I P S .  /111te, 339; Hill I . .  . J o h n s t o r ,  38 X. 
C., 439 ; Grarrs  1 % .  T~illirrmson, 41 S. (7.. ,181 ; Lilec 2.. Roqera. 
113 N. C., 202. 

(344) 
'I'FIOX1S DAVIS T-. WILLI.\JI ant1 ELTB. JIcSEII, .  Executors, etc. 

Where a hill of injunction lins Ire~il filed n,cai~ist t\\-o executors, and 
there is no necessity for the serering in their answers. separate 
costs shonld not he allowecl to each. 

I f  c~ ic l l  ha5 I ~ e ~ i i  t l i ~  judgliiei~t in the court belon-, 1q1011 the dissolu- 
t ion of llle il~junctinn, and the case k i n g  coi!tinued as an oriqinnl 
bill  aftern nri1.s come.; 1111 to this Court. ~ i i d  the hill be dismissed. 
iio attorney's fees ill lw alloned to he taxed for the defendant. 
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THIS was a bill in equity, filed in CUMBERLAXD Superior Court 
at Spring Term, 1841. Ansxers were put in  and other plead- 
ings had until the Fall Term, 1840, when the cause was removed 
to the Supreme Court. The facts and state of the pleadings are 
sufficiently disclosed in the opinion of the Court. 

No counsel appeared for either party in  this Court. 

DASIET,, J. The defendants, as the executors of Daniel Mc- 
Neil, obtained against the plaintiff judgment at law on two 
bonds. The plaintiffs filed this bill and obtained an injunction 
restraining clxecution on the judgments. The plaintiff, in his 
bill, states that the two bonds mere given by him to Daniel Mc- 
Xeil for two years rent of a sawmill and timber lands for the 
use of said mill; the mill being then out of repair the said 
McXeil was to put it in repair; that McNeil neglected to repair, 
and before the expiration of the first year of the term, and 
before he had uwd the mill or cut any timber from the land, 
the mill fell down and became a total ruin. The bill states that 
the parties then entered into a new arrangement, as follows: 
MeNeil was to find timber and materials at the site of th'e old 
mill for the construction of a new mill, and was to furnish 
laborers. ,2nd the plaintiff, who is a millwright, was to 
conduct the work and to be paid for the same, and to hare (345)  
and use the mill and the timber on the land for a space 
of time eqnal to the unexpired residue of the aforesaid term of 
two years. And it was expressly agreed that if the mill was not 
repaired or rebuilt as aforesaid the plaintiff was to be discharged 
from all liabilitv on the aforesaid two bonds. The bill states 
that McNeil neglected to furnish timber, materials or hands for 
the rebuilding; that they then came to a final agreement that 
each should be discharged from both the aforesaid contracts, 
and the plaintifl particularly should be discharged from the pay- 
ment of the two bonds. The defendants answer and state that 
the plaintiff gare the bonds for the two years rent of a grist and 
sawmill; that the mills were in  repair at the commencement of 
the lease, and that the plaintiff agreed to keep them in repair 
during the term; that he took them into his possession and made 
considerable profits; that the dani was broken by a freshet in the 
streap1 in consequence of the negligence of the plaintiff's millers. 
They deny that their testator ever agreed to rescind the contract 
and surrender the bonds or discharge the plaintiff from the pay- 
ment of them. The injunction was dissolved. The answer was 
replied to and the bill retained as an original bill. The plaintiff 
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has taken depositions and has n o r  brought on the cause for a 
hearing. We hare  examined the depositions, and they entirely 
fail to establish the case made by the bill. There is no proof 
in the cause that IIcXeil  ever agreed to discharge the plaintiff 
from the payment of the t ~ o  bonds. The bill must be dismissed 
~ i t h  costs: no attorney's fee in  this case to be taxed against the 
$aintiff as he paid two attorneys' fees on the dissolution of the 
injunction, when there  as no necessity for separate answers by 
the executors. 

PRR C T - R I ~ Y .  Decree accordingly. 

The plaintiff filed his bill. allering that in a deed he had given to the 
defeaclnnt for a tract of land he had, through mi-take. surprise 
ant1 ignorance, and nithout con-~deration, inserted a release for  
dl the pnrchase money, n he11 he had only receired a part, and 
that the defentlilnt had pl~adecl this release a t  lany. and the plain- 
tiff prayetl for a cliscol-erg and fcr relief on the grounds stated. 
To thic; bill the defendant pleaded in bar the release itse:f. Held, 
that thii plea wa\ not good, l?rcanse neither the plea nor an 
ar7s\l-er acro~upanying it denied the gronnds on which the plain- 
tiff qonqht to he reliered fro111 the release. 

I t  is yet tlon1)tfiil. in this State, whether a reridor of l : r~icl  ha< anF, and 
if any. what lien, a- against the rendee, for the purchase money. 

THIS mas an  appeal from the decree of hi. Honor, P~cc~son .  J., 
at the Spring Term, 1841, of C A ~ ~ E L T .  Court of Equity. The 
defendant p l e ~ d e d  to the plaintiff's bill. the plaintiff demurred 
to the plea and the presiding judge 01-erruled the demurrer. sus- 
tained the plea and directed the bill to he dismissed. From this 
decree the plaintiff appealed to the Supreme Court. Thc nature  
of the pleadings, involving the point. decicled by this Court, is  
sufficiently disclosed in  the opinion delivered b r  the Court. 

.Tames T. ,Vorehead for the plaintiff. 
Tl'illiam A.  Gmltnm for the defendant. 

RVFFIN, C. J. On 11 No~ember ,  1833, the plaintiff and de- 
fendant entered into articles vhercby the plaintiff agrepd to sell 
to the other party a tract of land lying in Cas-ivell Countv and 
containing 160 acres, at and for the price of $1,700, which the 
defendant agreed to pay on or before 25 December, 1836; upon 
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nhich payment being nladr the plaintiff obliged hiinsclf to coil- 
yey to the defendant in fee and let him inro possession. 

Before and during E'etrnarv, IS3 7 ,  the defendant made 
payments on the coutract an~ol:n ting altogether to the (34;) 
sum of $1,133: and then tlic plaintiff csccutecl and de- 
livered a deed in fee to the defendant, who thereupon took posse+ 
sion of the land and has been ever since in the enjoyment of it. 

The bill states that the deed mas prepared beforehand by a 
person who expected that the whole purchase-money would br 
paid, and who also believed it to be proper and necessary to the 
operation of the deed that the whole consideration and its satis- 
faction should be stated in the instrument, and that for those 
reasons he inserted thercin a clause acknowledging the receipt 
of the whole purchase-money by the plaintiff; and also that the 
plaintiff, not knowing the legal effect of such a clause, executed 
and delivered the deed to the defendant without receiving any 
more of the purchase-money than $1,133 as aforesaid, and be- 
lieving that the defendant was liable and would pap him the 
balance thereof and the interest thereon. But the defendant 
has refused to make any further payment, and to an action at 
law for the balance pleaded the said deed as a release, which 
caused the plaintiff to be nons~lited and defeated of the re- 
covery of the money still justly due in respect of the said land 
and the sale to the defendant. 

The prayer of the hill is that the defendant niay set forth and 
discover what payments he made in discharge of the purchase- 
money; and whether a balance and what remains due on that 
account to the plaintiff; and whether the plaintiff intended to 
giae up such balance or any part thereof without receiving pay- 
ment; and whether it was at the time of its execution believed 
by the parties that the deed in its present form would extinguish 
the plaintiff's demand or was so intended to do; and whether, 
if such be its effect, the plaintiff did not, in the belief of the 
defendant, execute the said deed in  ignorance of such effect and 
by mistake; and that the plaintiff may haae an account and a 
decree for the balance that may be found due to bin1 in the 
premises, to be paid by the defendant or raised out of the land, 
and for general relief. 

The defendant by plca set forth the deed made by the 
plaintiff (as thc same is stated in the hill) and insisted (348) 
on the acknowledgment of thc rcceipt of the purchase 
money contained therein as a release. And on the argument of 
the plea it was held by the court that equity could not give relief 
against the acquittance and reIcase contained in the decd; and 

283 



thcrefore the p 1 ~ ~  wai a l l o ~ i ~ d  and the bill disinisvd. From 
th t  dcclw the idaintiff anuealed. 

L 1 

I f  this call-r ~ w r c  befcre an Eng1i.h chancellor there would 
be no licqitation in o r e ~ r u l i ~ i c  the plea upon the ground of the 
wrldor', l im ,  nllirll iq familiar doctrine in that country. Tt is 
founded on tlic 1n.inciple of justice that  upon a sale m d  con- 
reyancc the pu rcha~e-mol l e~  not being paid the rendor is a 
trustee for the othw party. and he niuqt of course ans~re r  as to 
the mattes uhich conrerts him into a trustee. As long ago as 
C o p p i ~ t q  7%.  Po7ipin7, 2 P r .  TTms., 291, it  was held that  a receipt 
for the purc l ia~r~- l~mner  mnclc~ no diffcrmcc i f  tlir moncv nTns 
not , ~ r t u a l l r  pa id ;  a11d as t h e  \\-a< no proof nor allegation 
there of the ]3a~lllf'llt of th? p l l l ' ~ ~ 1 ~ ~ ~ - . 1 1 0 1 1 ~ ~  the ~0111'1, no:with- 
standing the receipt. r ould riot w i d  the point to a inaster f o ~  ail 
inquiry. 

The same opinion was entertained b r  Lord Rederdnle  in 
H U ~ J Z P S  7'. K ~ ~ r n ~ ~ ? y .  1 Sch. & Lef., 132, in which a promissory 
note p a y a b l ~  to a trustre ~ r a s  taken for a balance of the purchase- 
money and an  acquittance for the ~ r h o l r  inserted in  the deed, 
and J - ~ t  the land n a s  held bound for that  balance. Thus the 
estate is deemed a security for the purchase-monev. wliaterer 
form the transaction may assume, and it so remainc except in 
those case5 in ~~-11ich the rendor is supposed to h a w  civen u p  
this b~ taking another and a distinct security. 

Tf ;his qu i t ) -  is to be recognized here, ere; as between rendor 
and rcndee, a point that  perhaps cannot be said to be entirely 
settled, it dispose5 of the case for the plaintiff, for erex plea 
admits the hill and interposes other and particular matter in 
bar. TVe do not howerer find it necessarv to consider of this 

equity further in this case, for if an  equitable lien does 
(349) not hold ~ v i t h  us to any purpose, the plea is nerertheless 

bad for other reasons. 
I t  may be taken that the scope of the bill is the limited one 

merely of gettillg rid of the releasr as  haring btcn instrted ig- 
norantly in the deed and its execution obtained from the plain- 
tiff by surprise, inasmuch as it v a s  not founded on the con- 
sideration imported in it,  namely, the payment of the purchase- 
monr~- ,  nor a n r  other ~ d u a b l e  or nlcritorious consideration, and 
there does not appear to hare been a n r  intenlion in the plaintiff 
to abandon or extinguish his demand thus obriouslg just. To 
a bill stating surli a case and seeking to hare  a relcase, a release 
thus obtained, put out of the plaintiff's way, the question is  
whether the defendant can by n a p  of plea oppose that  very re- 



N C.] J U S E  TEKX, 1841. 

lease as a b a r ;  that is to say, the release nakedly? We tlliuk 
very clearly not. 

I t  is true that to a bill which seeks relief against a relensc, a 
plea of the same release may be good. I t  is so if 11pon thc bill 
there appears matter upon which it is fit the, release sliould be 
supported i11 equity as well as a t  lam, as i n  Gri.fith c. M c r u s ~ ,  
Hardr. ,  168, where the bill itself qtatt,d a raluable co~~sidcrxiion 
for the impeached release, and therefore a plea of the release 
per se was allowed. But the bill gives no such color or support 
to this release, and, on the contrary, states as grounds for inl- 
peaching i t  that i t  was obtained without consideration and 
without due information and deliberation on the part  of the 
plaintiff and in  ignorance of its operation, and for. thosc t rtrmtcs 
the plaintiff claims to be reliered. A plea of the relrase nakedly 
in  such a case, and not noticing at all those c i r c ~ m s t a n ~ e s  and 
defects imputed by the bill to the release, manifestly evades the 
charges of the bill and leaves tlie gist of the equity unlonched. 
It is perhaps not entirely settled in what may as the most proper 
those circumstances of fraud or surprise, when alleged ill tlie 
bill, are to be met by the defendant. As the nature of a plea, 
generally speaking, is to admit the hill and allege some short 
point upon which if issue be joined and found for the defendant 
the cause is a t  an end, i t  has been doubted whether a plec sl~ould 
bc extended to the particular circumstances stated in aroidance 
in the bill. and whether those lllatters be not the proper 
subjects of an aliswer. Rn,y/ry 1 . .  Adnnls, 6 Veq., 386. (:1,50) 
Yet bv soriw it seems to h a w  Lee11 thought that every 
plea must be perfect i n  itself so as to contain a complete bar 
to the bill, and therefore ought to contain a full negative aver- 
ment touching the particular circumstances on which thc claim 
for relief against the instrument rests. I t  seems, howewr, a t  
least necessary, according to Lord Eldorz's opinion in Bnyle!l v.  
Adums, that  those charges must be met by general arernlents 
i n  the plea and that  supported by particular denials in an  
answer, so that in some way all the equitable gromds for im- 
peaching the releasc shall be denied. Here  there is no answer, 
and the plea has no averment, either particular or  gencral, as 
to any one of the facts stated as the grounds of the plaintiff's 
~ q u i t y .  L2 court of equity does not sustain these shorthand bars 
such as a release, a stated account and the like, unless the7 be 
pleaded as not only existing instruments, but also as being fa i r  
and true and proper to be equitably enforced. I n  a plea on 
an  account stated, if error or  fraud be charged. they must be 
denied, as also in an a n s w r ;  and if error or fraud be not 
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charged, vet the defendant must by the plea aver that the ac- 
count is just and true to the best of his knowledge. hIitf. PI. 
(Jeremy's Ed.) ,  260. So  if an  award he pleaded to a bill to 
v t  asidr the a x ~ r d  and onen the accounts. c h a r ~ e q  of fraud or 
partiality must br denied'in the plea and that  skpported by an 
ansvw shoving the arbitrators not to hare  been partial or cor- 
rupt. So. ~ v i t h  respect to this particular subject of a releasc 
non- heforc uq, Lord Rerlrsdale state<. id . ,  263, that  the plea of 
release murf  set out the considerntion upon which it made 
if it  be impeached in that  point; and this for  the r e ry  sufficient 
reason that the release, if founded on a bad consideration or not 
on a sufficient one, ought not to protect the party from discover- 
ing such consideration or v a n t  of consideration. I n  other 
17-ords, the release, unless fairly obtained and on a proper con- 
sideration. ought not to preclude the court from going into the 
case and dealing out justice to the partieq according to its real 
facts. R o r h e  c.  Noroel l .  2 Sch. &i Lef.. 721. 

Here, ns respects the unpaid balance of the purchasc- 
(331)  inoney, the release is without any consideration and np- 

pears to be founded on mistake and surprise, as alleged 
in the bill. TThether those allegations be true or not the de- 
fendant must admit or deny, and as his plea takes no notice of 
them he must answer and make a discovery on those points. The 
decree made below must therefore be rerersed with costs in the 
Court, and the plea o re r rded  with costs i n  the court belor.  and 
the case remanded to he further proceeded in according to what 
may be just and right. 

PFR CURIAX. Decree accordingly. 

Cited:  IVadclrll ?I. Belo i t t ,  37 N .  C. ,  253; TVomBle v. Ratt le ,  
38 N .  C., 1 9 9 ;  JIelcin v. Robinson, 42 N.  C., 8 3 ;  Menden11,oll 
c. Parish,  53 N .  C., 106 : Hudson v. C r i t c h e ~ ,  ib.,  486 ; Collett c. 
Prazier. 56 N .  C., 82. 

RES.J.431IX T1;HICKER V. MATTHEW CREWS 

\\-here a negotiation for the 1)urchase of a tract of land was pending 
for sereral niontlw, and the  lai in tiff had sufficient opportunities 
of inforniing himself as to  its localities and boundaries, he can- 
not hrinq a bill to be relieved against the purchase, especiall~ 
when h? has no proof of misrepresentations by the defendant. 
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THIS was a suit in equity which, after having been set for 
hearing in STOKES Court of Equity, was transmitted by consent 
to this Court for a final decision. All that is necessary to be 
known of the case is to be found in  the opinion delivered in this 
Court. 

James  T .  Norelwad for the plaintiff. 
Bo?jden for the defendant. 

GASTON, J. The object of this bill is to rescind a con- ( 3 5 2 )  
tract for the purchase of a tract of land in Stokes County, 
because of n~isrepresentations respecting its location and boun- 
daries made by the rendor, the defendant, in  the course of the 
negotiation, whereby the plaintiff, as he alleges, was grossly de- 
ceived and grievously injured. The defendant positively denies 
the misrepresentations charged; and upon the proofs the plain- 
tiff has utterly failed to establish them. I t  is needless to go 
through these minutely. I t  is enough to say that it appears 
that the negotiation was pending for many months, that in the 
course of it the plaintiff had abundant opportunities of inforni- 
ing himself accurately respecting all the localities of the land, 
and that its boundaries were truly pointed out to him by persons 
to whom the defendant had referred him for particular informa- 
tion before the contract was brought to a conclusion. 

The bill must be dismissed with costs. 
PER CURIAM. Decree accordingly. 

ELIJAH SPAINHOUR and Wife et al. v. JOHN H. 
WALK-\VEN et al. 

Where land mas sold at public auction by an esecutor under a power 
in the will, for half of its value, and the sale acquiesced in, and 
made in accordance with the feelings of those interested, a bill 
eanriot be supported to set aside the sale when they become sub- 
sequently dissatisfied. 

THIS case, having been set for hearing at the Court of Equity 
of STORES, at  the Fall Term, 1840, was by consent of parties 
transmitted to the Supreme Court. All that is necessary 
to be known of the rase is disclosed in the opinion of the (353)  
Court. 
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Ro~j rkn  for the plaintiff. 
James T. * V o r e A ~ a d  for the defendant. 

GLSTON, J. John Jacob Shaul, formerly of Stokes County, 
bv his last d l ,  ~vhereof he appointed the defendant George 3'. 
mTilson executor, authorized and directed his executor to make 
sale of the testator's lands. and directed the proceeds of such 
sales to be equally dirided between his fiue children. Rebecca, 
Saninel. Eli7abeth. Jacob and Xary .  &Ifter the death of the 
testator the executor made sale of the lands as directed on a 
credit of tneh-e months, and at such sale the defendant Wal- 
raven, n h o  had married the defendant Marl-, the voungest 
daughter of the testator, purchased tn-o picceq, one of sixty and 
the other of fork-eight acres, at the price of $1.21 per acre. 
The dcfmdant Vc l ra ren  thereupon gave bond and wre ty  for the 
pamient of tlie purchase-mon~v. and Wilson, the execntor, 
entered into an obligation to Wal r r r en  to conrer the land on 
parment beinr mado therefor. Ahont the time the bond became 
due this hill v a s  filed h~ the children of John Jacoh Shaul, 
other than X a r r .  against T a l r a w n  and rx~ifc and Ti lson,  the 
executor: and the object of it is to hare  the said vile wt  aside 
urJon the groimd that bv collusion het~veen Wilson and TT'alraren 
it n-as so conducted 2.. to enable the latter to b u ~ -  the land at a 
grossly inadcollate price. to the great i n j ~ i r v  of the plaintiff. 
Tt is not necessary to notice most of the specification. in vhich  
the alleged fraud i.. charqed to consist, as in regard to then1 
there is an utter failure of proof. Tt is shov-n, honw-cr. that the 
price at vhich the land lms was less than half its 
wlue .  and t h ~ t  the ~vidow of the testator had previous1~- to the 
qale espre=xl her dcsire thnt the defendant T a l r a w n  might 
Fur it clicap, as in that event hc had promised to m o w  to that  
l~lnce, nt ~ r h i c h  she ~ridwcl to resida ~ v i t h  her daughter. Rut it 

i s  also q h o ~ ~ n  thnt these declarations Trere knonn to her 
(354) other children: that t hc r  Twre present a t  the sale; that 

one of them, thc plaintiff Samuel. joined TTalraven as 
w r r t y  in the bond for the purchase-moncv; that Spainhour, the 
hushmd of the 1-laintiff Rebecca, expressed his gratification that 
Walraren had hough1 and bought so cheap, and that  no dis- 
satiqfactior: m q  expryscd bv any of the persons intewsted until 
a disagreemcnt n-hiph, months afterv-ards. arose on other snb- 
jecis, so as to leare little or no do~ibt  in our mindq but that the 
cause of tlie land cellinp so f a r  belon- its raluc nras the well 
undentood desire of all interested as a conrenient arrangement 
that the r i ~ h e s  of their mother in this respect mirht  be grati- 
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fied, and not any collusion between the defendants Wilson and 
Walraven. We think the bill ought to be dismissed and dis- 
missed with costs. 

PER CURIAM. Bill dismissed with costs. 

WILLISJI RAU'LES and Wife et al. r. ;\lliT\'GO T. PONTOS. 
Executor, etc. 

A testator devised as follows: "I also leave in the possession of my 
executor m y  slave Hillman, to he disposed of as he may deem 
proper, to remain with him until he arri1.e at eighteen years, at  
which time I herchy rest him with authority to sell him to the 
best advantage, and the money arising from such sale to be 
equally divided among my present grandchildren." Held,  that 
the executor was not bound to account for the hire of this negro 
till he reached the age of eighteen years. 

THIS was an appeal from a decree of his Honor, Settle, J.. at 
the Spring Term, 1841, of NORTHAMPTON Court of Equity. The 
facts, so far  as they have relation to the judgment of 
this Court, are stated in the opinion delivered. (355) 

B. P. Moore for the plaintiff. 
S. Whitaker for the defendant. 

GASTON, J. We are called upon by this appeal to revise the 
decretal order overruling certain exceptions taken by the defend- 
ant to the master's report. 

Among the claims presented by the defendant as the executor 
of Jesse Dupree, for disbursements on account of his testator's 
estate, was a judgment rendered against him and paid off by 
him of $465.2v2. The master refused to allow the wholc amount 
of this claim, but credited the defendant on account thereof with 
the sum of $223. The material facts in relation to the subject- 
matter of this exception are these: The defendant qualified as 
executor of the will of Jesse Dupree at November Term, 1822, 
of Halifas County Court. On 21 April, 1828, he accepted 
service of a writ returnable to May Term, 1823, brought against 
him as the executor of Dupree by James C. Fawcett and Eaton 
Turner, and at the May Term, 1823, he put in the pleas of gen- 
eral issue, payment and set-off; and there was a rerdict and 
judgment a t  the same ferm for the plaintiffs for the sum of 
$465.2v2. The defendant himself, in the interval between that 
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and the sncceeding term. took out an  execution returnable to 
-411guqt Term, 1323. on which was endorsed by the clerk of the 
court. "Arnonnt $.ZG5.21$. Deduct $245.22 as set-offs allowed." 
I-pon this ex~cut ion  the defendant obtained, since this suit was 
brought. a receipt of Fawcett for the m~hole amount of 8465.21/2 
as hn-i-jng heen paid a t  August Term. 1823. and nhen  examined 
before the master declared himself vnable $0 say h o x  much 
monej- he had in fact paid. Under these circumstances me think 
the masicr r e r r  properly refused to credit the defendant for 
more than the holonce endorscd +o be collected on the execution. 
I t  i~ manifest that the partie. to this proceeding had arranged 
among themselues v h a t  mas t r u l ~  due, and the writ. judgment 
and e\ecution were intended to clothe this arrangement ~ i t h  

the forms of an  ad reva ry  suit. Hence a wrdict  and 
(356) judgment ar the appearance term and the execution de- 

l iwred,  nqt to the qhcri3. but the defendant himself. We 
cannot doubt, therefore, that the endorsement on the execution 
of the aniomt of set-offs to be alloved v a s  a part  of the samc 
arrangement. and the baIance n a s  the sum truly due to Fawcett 
and Turner. and the sum actually paid by the defendant. 

The next exception is io the hire of the boy Hillman, mith 
x h i r h  the master has charged the defendant. The will of the 
defendant's testator i n  relation to the boy Hillman has the fol- 
lov&g c lmiv :  "I also lcarc in the possession of my executor 
n i ~ -  .law I-li!lmnn to he dislvwd of as hc ~ n a r  deem proper. lo 
r cna in  n i th  him till he arrixes at t~ighteen gears, at which time 
I hereby 7 est him mith au tho r ih  to sell him to the best advan- 
taec, and the nlonej ariqiag from such sale to he cqnally divided 
among W T  present zrandchildren." Hillman arrivcd at the age 
of p ig l i t~en Fears i n  the fall of 1835, but v a s  not sold until two 
Fears aftrrwardq. Tlic ?laster charged the defendant v i t h  hire 
f o r  FIil111lan frnw 1S_"q ur~ t i l  he ITas sold. and the defendant 
excepted bec~nse  of the hire charged between 1528 and 1835, 
claiming that under the v i l l  he n-as encitled beneficiallr to the 
11.e 9f Hillman until +lie bo.7 reached the age of eightpen. Hiq 
Honor allowed the exception to a very small part  of this charge, 
so much as covered the time while the boy remained with t h ~  
defendant, but overruled i t  as to the rest of the hire charged, 
because it n a s  in proof that the defendant received hire for the 
bo7 R e  are of opinion that  this escep5on shnuld hare  been 
sustained ~l togeiher ,  becauqe under the c l auv  of the mill alreqd? 
recited the use of the boy until eighteen waq given to the de- 
fendant. Thiq construction is not only justifid by the n~ords of 
the clause (see l?n!ston 1 % .  Telfcrir. I7  S. C., 25?.  and Poli~e.71 T. 
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Powel l ,  6 N. C., 326) but is strengthened by other consider- 
ations. I f  the beneficial interest in the s lam until his attaining 
eighteen be not given to the defendant, then in  respect to that 
interest there is Rn intestacy, for no other disposition thereof is 
to be found in the d l .  Eesides. there is a remarkable difference 
in the lauguage used in the clause in  question and in 
those where it is plain that the executor mas dcsigned (3.5'7) 
not to take the use beneficially. "I give to nzy grandson 
Thomas B. Browning my negro Sam to him and his heirs for- 
ever, to be hired out annually for h i s  support  and  schooling, as 
map seem most proper by my executor." Again, "I give to my 
granddaughter Ann B. Browning Sarah  and J i m  to be hired out 
annually for her s u p p o ~ t  and  schooling and as  to my executor 
may seem adrantageous." I t  can scarcely be questioned, we 
think, if the power of disposition given to the executor over the 
bop Hillman until eighteen was designed to be i n  trust for any 
person or persons, but that  the testator mould hare  used qome 
words indicative of that  intent. 

So much of the decree of the Superior Court as overrules this 
exception is erroneous and must be reversed. And the residne 
of the decree is affirmed. The costs of this Court must be de- 
frayed by the parties respectively. 

PER CURIAW. Decree accordingly. 

C i f e d :  Morrison 1%. K e n n ~ d l l .  37 N. C., 381 

STEPFIES FOX r. WILLIAM H. HORAH. 
(358) 

When a rorporation is dissolved. unless the Legislntur~ has other~vise 
directed. the real property which had belonged to it and remains 
u~~disposed of reverts to the donor or grantor ; the personal prop- 
prty. as having no owner, goes to the sorereign for the benefit of 
t h ~  public: hut c7~oscr in action, such a9 debts. ete., become ex- 
tincat because there is then no one to demand the money, etc. 

Yme of the prnlisions of the xct of 1931. Rev. St.. c. 26. directinc 
n-hat procprdings may he had against corporations in certain 
cases, apply to cases where the corporation has expired by the 
limitation of its charter. 

Where a notr \I-as niade pnyahle to the mqhier of the State Bank, ns 
tmstee. for the nw and benefit of the hank by whom it was dis- 
conl~ted. and the hank charter aftrwnrds expired by it? own 
limitation before the note could he collected. it waq held, that 
:llthouqh the caqhic.r, harinq the legal title, might sue on the note 
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and recol er jutlan~ent at la\\-. yet in equity the bank had the sole 
right to the money secwwl 1)) the note. that this right became 
extinct on t h ~  diswlutio!~ of the corporation. and that a court of 
equity. therefore. o11 al~plication of the nlalier of the note would 
grant a p~rpetual inju~~ction against the collection of the judg- 
ment. 

THIS was a bill filed in  NECXLERBURG Court of Equity. The 
plaintiff had obtained an  injunction from a judge out of court, 
and at Fall Term. 1840, of the said court. a motion was made 
bp the defendant to dissolre  he injunction, and his Honor, 
Se t t l e ,  J., upon hearing the motion, ordered the injunction to be 
dissolved with costs. From this decree tlle plaintiff, bp leave, 
appealed to the Supreme Court. The facts: of the case arc staled 
in the opinion delivered in  this Court. 

d l e z a n d e r ,  X n u n d e ~ s  and B o y d e n  for the plaintiff. 
D. F. Caldwe l l  and IT'. H.  Hn?jwood,  Jr., for the defendant. 

GASTON, J. loan of nioneg v a s  obtained b r  onc John 
(359) G. Hoskins from the late State Bank of S o r t h  Carolina 

b r  the disconnt at ill(> Salisburv branch of said b:~lili of 
a note executed by said Hoskiils as principal and Stephen Fox 
and T i l l i am W. Long as sureties, payable at said hra~lcli to 
William H. Horah.  cashier thereof. Upon this note an action 
at law was brought by Horah in the County Court of Mecklen- 
burg against Hoskins. Fox and Long, n hich action n7as h r  slip- 
cessiw appeals of tlie defendants mrried u p  to rlie Si~~)c.r ior  ('ou:.+ 
of that county and thence to this Court. and R judgnient was 
ultimatelp obtained by the plaintiff, after a deduction of i i lnd? ,~  
payments, for a balance of sl6S.19 with interest on R3q.i.62, 
part thereof. from tlie February Term, 1839. of Xecklmhurg 
Superior Court. Pending thiq action in the Superior Court the 
charter of the bank expired b r  its original limitation, and ail 
attempt x-ac there made to set up  this occurrence as  a legal 
defense; but the defense failed hecause. i n  tlie Ianpuagc of this 
Court, "the legal interest in the debt  as in Horah,  and the 
action properly bro~sght by hitt i ,  2nd ~ rhe thc r  1 1 ~  rat: 7 tr.11-tec 
for the bal?k or an\ other person was an  i n q u i r ~  n i t h  ~vhic!: :r 
court of la~i*  had no concern." Uornlz r .  Lonq, 20 N. C.. 416. 
Therefore Fox. the present plailltiff, filed this bill amillst 1101~,,1! 
in vhich.  aftcr v t t i ng  forth thc death and inenl~ enm- of H ~ . l i i i ~ s  
and alio the insolrciicy of T.ong. and charpinr; cerl nin paplt1il 1 s 

or equitable p a ~ m c n f .  to ha l e  becn made to the b a l k  a11d i . ~  
attorneys in full di-c*liargr of r l ~ r  debt, hc in4-tcd illat thr~ t l~~li t  
for  nllich H o x h  ll:l(! ohiaiiicd a judgine~lt n a? chrc to ihe ba~!k ;  

.w). > -. - 



N. C.] J U S E  TERX, 1841. 

that its charter had expired; that  thereby the said debt. if any 
part thereof remained unpaid, was extinguished; that Horah 
was not entitled baneficially to the same or any part thereof; 
that it is unconscientious i n  him to collect it  for his own benefit, 
and praying for an injunction. Upon the filing of the bill an  
injunction was granted pursuant to the prayer. The defendant 
put i n  an  answer mhcrein lie denied the payments alleged to 
hare  been made, mid admitted the expiration of the charter as 
charged, and insisted that he being the legal owner of the judg- 
ment had a right, notwithstanding such expiration of the 
charter, to collect the same, and declared his purpose (360) 
when it should be collected TO apply the proceeds to the 
satisfaclion of oi~tstanding demands against the late corporation 
and the stockholders thereof. Upon the coming in  of this answer 
the defendant lnored for a dissolution of the injunciion with 
costs. The courts so decreed, and from this decree the plaintiff 
prayed and obtained an  appeal to this Court. 

One at least of the qcestions arising upon this appeal i~ not 
free from difficulty, and so f a r  as we can learn is now for the 
first time presented for judicial decision. Certain it is that 
neither our own researrhcs nor those of the eounwl have fur- 
nished any adjudications which have a direct bearing upon it. 
To enable us therefore to come to a iust conclusion we must no u 

back to principles i n  some degree elenlentary to endearor to 
ascertain them with precision and apply them, when ascertained. 
to the case before us. 

The late State Bank was formed by an  association of indi- 
viduals under authority of acts of the Legislatura by which the7 
were constituted a body corporate and politic to continue ilntil 
1 January ,  1833. Though the sereral zcts by ~ h i c h  the institu- 
tion Tras created or its powers. dutics and duration declvrd  wi.c 
public acts,the corporation itself was a priratc corporaiim. 1 : i r t ~ X  

v."Clcrrli, 8 N. C., 36. As such i t  mas an  artificial person existing 
only in  conte~liul:ttion of law. and haring those camcities xvhic.l! u 

its charter conferred upon it, either expressly or a? incidental 
to its existence. i h o n g  these mas the capacity to hold property 
of the description mentioned in  its charter as an indiridnal. 
continuing its existence and preserving its identity, notwiih- 
standing all the changes by death or orher~lisc, a w m g  the Ilnt- 
ural persons of nhom that body politic was formed. T h i j  c:,- 
p c i t y ,  and ot1lc~r.s by which a corporation is encbled to l x i l i -  
tail1 irs personality and ideiitity, are someti~nes spoken of as 
constituting a kind of "legal immortality." I t  is certain. how- 
ever, that  the capacity to enjoy property in  succession exist; 
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only so long as the corporation exists; that if by its charter the 
duration of the corporation be limited, and if that duration be 

not extended by the sorereign au~hor i tg ,  the corporatim 
(361) dies  hen the allotted term of its exirtence has run out. 

and that before the expiration of this term the corporn- 
tion ma? lose it? existence bp forfeiture of charter, because of 
ascertained delinquency or bp a dissolution of the cc~nnection. by 
which its members had been compacted into one artificial per- 
son. We beliere that the rules of the rorrsnzon l n x  m~-ern ine  the 
disposition of t h ~  1)ropertg 71-hich the corporation held at the 
moment of death arc x-ell settled, though differing according to 
the character of the property npon nhich they operate as b ~ i n g  
cither realty. personaltv or c h o s ~ c  i n  rrrtion. The real estate 
~mnaining unsold reverts to the grantor and his heirs ((because 
( in the language of L o r d  Coke) in the case of a. bodv politic or  
incorporate the fee is T-ested in their political or incorporate 
capacity, created bp thc policy of man, and therefore the lax- 
doth annex a condition in law to everv such qift and grant that  
if such bodr politic or incorporate be disiolved the donor o r  
 ranto or shall re-enter. for that the c2ause of the gift or  grant 
faileth." Co. Lit., 136. Goods and chattels, by the common 
law, werc deemed of too tranqitorv and fllictuatinr a nature to 
be wsceptible of rerersioaary intpreqts after an  estate for life, 
and on the death of a corporation thev do not rerert to the 
grantor or  donor but. being honn  ~ n r n n f i n  or goods ~ ~ a n t i n g  an  
onner. t11er \?st in the qol-ereign, a. well to preserre the peace 
of the public as in trust to the einjdored for  the safety and 
ornament of the commonn cnlth. p f~oc r . s  in action are under the 
opention of a different rule T h w  nere  rights of the corpo- 
ration to demmd moncr in the hands of persons by ~ i ~ h o m  it v a s  
v~ithhcld. They der iw their existence from contractr or quasi 
 contract^. hv vhich the relation of debtor and creditor  as 
created. T h e n  the creditor corporation died and there was no 
sncccssor, no representatire. the relation of dcbtor and creditor 
ceased. and the debt becanic neces\aril~- r d i n c f .   son^ but the 
creditor had a right to demand the nlonev, and nhen hiq right 
iq cone the money hecomes to all purposer the nionev of the 
posseqqor. T h e v  rules of the common l a v ,  except so f a r  as they 

hare hem modificd b ~ -  the acts of our Legislature, and 
(362) excepting also those cases in TI-hich h;v the charters of 

incorporation special prorision ic made in regard to the 
corporate propprty. are ;he l a x  here. 

Very imporrant alterations honerer hare  been made by our 
Lepialature, but it iq manifest that t h e  have 110 application 
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to the case where a (orPoratioii cxpircs by haring lived out its 
allotted term. The act of 3831, ch. 24 of the Rerised Codc, 
re-enacted in  thr  Rerised Statntes. eh. 26, directs how an in- 
formation may be filed against :L corporation existing de farto,  
i n  order to prccure a judicial decision that  it has forfeited its 
charter or  has been dissoh-ed by the wrrender of its franchises 
or by any other mode, and declares that on a final judgrnent 
rendered against the corporation of forfeiture or dissolution 
the consequence shrill ilot be to extinguish the debts due 10  or 
from the corporation. but that  the court rendering such judg- 
ment shall appoint a receirer, and the receiver so appointed 
shall hare  full polver to collect in his name all debts d ~ l e  to the 
corporation, to take possession of a11 its property, and to sell, 
dispose of and distribntc thc same in  order to pay off the credi- 
tors of the corporation and affervards to reimburse the stoclr- 
holders, under such rilles, xegnlationr and restrictions as the 
court rendrring such final judgment shall direct. These pro- 
visions in e re r r  nart  of then1 conterndate cases where thl. 

c L 

termination of thc l p q c x l  c x i s t e n  - r  of the corporation is the con- 
sequence of a judicial sentence against it .  Where a corporation 
has lived out thc term prescribed bv its charter i t  is  de  f t rc  to  
defunct. K o  jndicial sentence can be rendered against it .  Tbcw 
were, besides, peculiar rcasons demanding this special interpo- 
sition of the Legislnturr in cases of x ~ h a t  niight be termed 
p ~ e n z n t 7 i r ~  death of the corporation. So distressing are the coil- 
sequences which according to the conlmon law rule resulted from 
a judicial death or dissolution, where the corporation mas one 
that  had carried on extensive oiwrationq. that the most flaprant 
violations of charter, the most culpable neglects to makc the 
necessary election of officers. delinqnencies of every kind and 
degree might be committed, and the public authorities ~ ~ o u l d  not 
dare to brinp the qucsiions of forfeiture or legal dissolution 
forward for judicial d~terrnination. But t h e w  provis- 
ions, by r en io~ ing  such distressing conscquences, give (363) 
frecdonz of ad ion  to tlle agcnts of the coinniunity, while 
they reniorc from the managers of corporate ind tu t ions  the 
sense of impunity that might render thenl regardless of law. 
But  the consequences of a r e g ~ ~ l a r  death bv the mere efflux of 
time could be anticipated hv all, provided against by all, and 
legislative interposition against them was unnmmary .  

There can he little or no doubt therefore that if t l ~ e  debt in 
this case had been contracted with the corporation, directly and 
by name, and the judgment thereon rendered for the corpora- 
tion, the d ~ h t  and the judgment m d d  h a w  been to all intents 

293 



IS TI-IE SUPREME COrRT. [36 

Fox r. HORAH. 

extingnished by the death of tile corporation, and the collection 
thereof could not hare  been enforced by an7 legal process. But 
according to the ternis of the original contract the l~lnintiff be- 
came bound to p:rv the nlonep to the defendant. This consti- 
tuted 11im and not the hank ihc lcgn7 creditor of the plainti5. 
As such he ha3 0b4 a i m 4  hi.. judgment. which is not extinguished 
by the death of the corporation and n-hich he has the undoubted 
power to collect by legal proce~s.  And this brings us to the 
direct comideration of the meat auesiion in the rasp. is it 
against conscience in the deft ndant to colleci it ? 

I n  presenting this inquirv n e 111av dis~niss from our coniider- 
ation the purpose.. to which the defendant professes an  in ten~ion 
to apply the nione7 xhen collected. I t  is not to he questioned, 
n e  think, that on tlie ex pi^-ntion of the charter *he debtq of eyer7 
kind due from tlie bank ncre  e~,tix.ruisl.ic.d :1q conplctelv as the 
debt.. due t o  it. The stockholders w c l ~  ncre  not re.;ponsible 
for tlloqe debts, and the cxpiraiioli of the clinrter did not thron 
upon them an? such re~ponsihility. Thel.e are thercfore no out- 
<tanding demands against flip late corporation, or  t h o s ~  ~ h o  
ne re  stockholders therein, v:hich in lav,- or equity can claim in 
b- sotidied out of the mamp? r-hieh rhc defendant sceks to collcci. 
I f  he collpcts it 11. calnlot h~ cmnpelled to aPcoulit therefor to 
r l i r  one. aud may t h e r e f ~ r ~  k w p  it lo hih on'11 II..~. We car  p a r  
no respect to a pretended i ~ i ~ q t  tho pe~for : l~ancc  or ~~onperfornl -  

ance of n-hich i~ d ~ ~ p e l l d ~ l i i  up011 tlln TT ill ( f ill( .upposed 
136.1) trustee. Tf the defend:iut cm1 r i g h t f d l r  wllect t h i ~  

nloney it is because he has a right to collect it for his 
on n benefit. 

Af:cr mur'h con4dcnlioli  .re arc of opinion tl:,it I I P  ha> not a 
r i ~ h t  :o ccllcct it foi. hi- om1 benefit. I n  tllc rol~teml)lation of 
a court nf ~ q i l i t ~  th:, debt of the plaintiff, so lolig as it esisted, 
and vhethcr in the fo1.m of a note or judgment. v-rq o d ~ h f  fo t A p  

h n k .  Tlic 111n11ey Tr-aq borroved from the 11.111; a l lc l  the note 
g i ~  en in such form as the r u l e  of t h ~  bank l)re?cril)cd, to secure 
to the hank repa3 inell; of the nlone7 so borro~recl. Thn dafcnd- 
an: noq harc wen t  o:. t n ~ s t c e  to collect and r ~ c c i ~ , ~  the r>lonw 
for the l~anli. I t  ncl er n.as intended b r  the to1 tracting p u t i e ~ ,  
the d e h t ~ r s  on the one cide or the creditor on the other, thnt he 
vaq to drrire r(l1.c- benefi: from the tr:in=.actioli. I, ncauld he. 
l ie  think. to s:~criSci~ justice to technicalities, =.uhctantc to fqrnl. 
to rcpard t h n  defenchnt a, ever harinp bee11 !he creditor or' thc 
plailiiiff. A\lLd if he n 2.; not it is nzainst cou.iciencc t l l ~ t  he 
should a1 ail hini,eli of the formq of law to coinpel payneil '  of 
n-hat never n a s  arid i; not non- due to h i ~ n  
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The rights and duties which spring from the relation of 
trustee and rpstui yue trus t  are such as ordinarily do not affect 
third persons. ?Jot being charged with the obligation of pro- 
tecting those rights or of enforcing those duties, they are not 
usually rcqonsible for infidelity on the part of the trustee. But 
wlieu they deal with a trustec in that capacity they may and 
often do contract obligations with the cestui qur tvust himself. 
I f ,  for insta~ice, in this case the defendant had been removed 
from his office of cashier and the plaintiff, with knowledge of 
thar fact and that the note was retained in bank, had paid it to 
the defendant and taken his release, it cannot be doubted but 
that the bank might in equity have compelled the plaintiff to 
pay the note to them. Yet the rernoval of the defendant from 
office would no1 have changed the k g n l  t i t lp in the debt. Suit 
upon the note, if it had not been paid, must still, notwithstand- 
ing such reino~ al, hare been brought in the name of the defend- 
ant. But a court of equity would have made the plaintiff liable 
to the bank because, by reason of the discount of the note, the 
bank bccame his creditor, and because the removal would hzve 
been a notification that his creditor willed the payment 
not to be made into the hands of one who had been (365) 
selected as trurtee because of an oitice which he then held 
but 1 1 0 ~ ~  no loiiger filled. If, the moment before the bank 
charter expirc,d, the corporation had released the debt to the 
plaintiff, this would hare extinguished it in equity, and the 
defendant would not hare been permitted to collect it. That 
court in these, and in all cases ~rhere  it may be material to 
ascertain who is the creditor, will pronounce according to the 
truth of the transaction, disregarding mere forms. The bznk 
x7as in truth the creditor. Thc note and the judgment were, hut 
securzLies belonging to the bank and proper to be enforced to 
coinpel payment to the bank of what was due to it. K O  one 
could rightfully put these securities in use but by the presumed 
or exnressed dircction of the bank. Unon the death of the bank 
without succession or representative this debt became by h o  as 
con~pletely csiinguished as it could hare been by a release from 
the cornoration. While there was a debt and a creditor the 
trustee could not rightfully enforce the securities but for the 
payment of the debt to the c ~ ~ e d i l o r .  After the extinguishi~~ent 
of the debt he cannot rightfully enforce the securities, because 
there is n o  debt to be paid and no creditor to be satisfied. 

I n  the course of the argunlent the defendant's counsel pressed 
upon us with much earriestness Rurgess v. Wheate, 1 Eden, 177. 
The point there decided by L o ~ d  Keeper  Nor th ing ton ,  with the 
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concurrence of the lxaster of the rolls, S i r  Thori7us C l a r k ,  but 
agains: the opinion of L n x l  Xa~zs f i c l c l .  n a s  simply that  the 
crown, claiming b- escheat. had not a right to compel a convey- 
ance from n trustee, the trust being determined by the death of 
the ces tu i  qur7 t , v d  without heirs. Assuming that decision to 
be vorrect ii murt bc ulmi the strict techni-a1 doctrine that there 
cannot be an escheat nliilc thcrc is n tenan: to render the feudal 
s en  ice.. r p o n  this it TI as mainl> rested b r  the lord keeper and 
the master of the rolls. Another ground m7as indeed taken that 
a court of equi t~-  d l  not erant  n subpnnn agains~ a feoffee for 
one who is not in pr i~ i tx-  with the feoffer. and therefore the 

crown. not claiming thus in  pr i r i t r .  could not hare  the 
(366) aid of the Conrl. This lntter gronnd, honever, has been 

substaniiallv repudiated by subsequent adjudications. I n  
X i d d l e t o n  I . .  iqpicer  liere re the t e ~ t a t o r  hnrl derised clza t f  els I-eol 
to be sold a n d  giren the proceeds to his executors in trust for  a 
charity. which trust was 1-oid because of the statute of l lor t -  
main, and there x7ere no next of kin to be found, Lord TILU? low  
made these inlpressire remarks: "I do not see how thiq case is 
distinguishable i n  p r i n c i p l ~  from Burgess and T h e a t r .  The 
devise rests the legal p o p d  in ihc executor. The  question 
resl~lts whether the executor, being appointed only as a trustee. 
can take as high17 as an occupant a t  common  la^. T h e r e  there 
is a truitee the general rule of this Court is thni he can hare  
no orher iitle. B ~ ~ r g e s s  and TSTheate was determined upon divided 
opinions, which continue to be divided. of very leanied men. 
The argument of the defect of a fenant seelus to be a scanty one. 
T h e t h e r  that case is qnch an one s c  binclq ~pcr , ia t in l ,  or affords 
a gencral principle, is a nice question." On a subsequent day, 
after haring fullv advised on the case. he decided that the esecu- 
tors being trustees could not by a n y  possil i i l i ty  take a beneficial 
interest, that  being thus escluded from the beneficial interest, 
and no relations to be found, the creditors TTere as much irustees 
for the croml as they would hare  been for any of the nest of 
kin, if these could hare  been discorered. M i d d l e t o n  v. S p i c e r .  1 
Bro. Ch. (la., 207. The authority of this case n-as distinctly 
recognized and its principlt followed out bv Lord  R o s s l ~ j , ~  in 
Bnrrla!/  z.. Rnsse l l ,  3 Yes., 4'34. and by the rice-chancellor, S i r  
J o h n  L e a c h ,  in E- l c~~c i rman  v. . l t i o m e y - G e n e r a l ,  2 Sim. and 
Stuart ,  4%. (1 Con. En.  Chrs. 336.) The decree in  this last 
case was indeed rerersed on appeal. (See 3 Nylne and Xeene, 
485, 10 Eng. Con. Ch. Ca., 261)  ; but the r e ~ e r s a l  wac upon a 
ground not at all impugning the authority of X i d d l e t o n  r .  
Sp i ce r .  There is little doubt, therefore, that  at this day in Eng- 
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in a case of proper escheat, and then upon the argumcwt, 
"scanty" as it is, that upon f ~ n r ? n l  principles there can be no 
~ s c h e a t  except for the defect of a tenant to render the 
feudal serriees. See also 4 Kent Corn., 423, 4. (367) 

Perhaps ncitl~cr the c.nstX of Burgess v. Tvhetrte nor 
those in nrhich the doctrinc there asserted was revised have any 
rerv close application to the question under consideration. It 
is not now an inquiry whether the ~laint i f f  can call upon the 
defendant to execute an alleged trust annexed to property in  he 
defendant's hands. The plaintiff does not seek to disturb the 
defendant in the enjovnient of any possession he holds upon a 
claim that the plaintiff has succeeded, either in the per or the 
post, either through or after the corporation, to the beneficial 
interest of the original cestui quc  t r u s f .  The State alone can qet 
up such a claim; and if the property were i n  the  defendant 's  
hands  we do not see nhy it 11-odd not he a valid claim. But 
the plaintiff asks of the court to prel-ent the defendant from 
taking away plaintiff's money to which defendant has no riqht. 
And he asks this of the c o ~ ~ r t  as a conrt of equity, because a. 
court of law is unable to look beyond the judgment and pro- 
nounce that the defendant is not n creditor. At law the judg- 
ment is absolute and conclusive evidence of title in the defendant 
to money vithheld by the plaintiff. I n  equity it is but a security 
for the collection of monev, which ought not to be enforced 
except in  the furtherance of the purposes for which it is h ~ l d .  
Rut it seems to us that the general principles emphaticallv laid 
down by Lord Thurloul  in the case of Middle ton  v. S p i w ~ .  be- 
fore referred to, h a w  a strong bearing upon the whject of our 
inquiry. "Where there is a truslee the general rule of this 
Court is that he can have no other title." Again, '(the csccntors 
being trustees cannot hy a n y  possibility take a beneficial in- 
terest." admit  that in the case of an escheat the trustee mag he 
permitted to insist that the extinguishment of the trust .hall 
operate for his benefit, the case of an escheat is then a v o ~ ~ e d l v  
an exception from the general rule. which forbids a trustee to 
claim in contrarcntion of thc condition in which he took the 
legal intcrest. Ts there any sufficient reason why another es- 
ception shall be made as is contended for by the defendant in 
this case? 

I t  is urged that although the defendant has no equita- 
ble title to this money, neither has the plaintiff, and (368) 
therefore the Court ought not to interfere, but suffer the 
law to prevail. T \ T ~ T T ,  ~vitlioui rcpcatiag what has bwn before 
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stated, that the cxtincuishnlent of the creditor's equitable right 
allnihilates the ~qn i t ab lc  debt qo that plaintiff ?lo lonqcr  owes ,  
and thcrefo~-e in q u i t ?  ha.: a perfr~ct right to this monelT, it is 
enough that hc doe.: not OTW it to the defendant to gire him an 
equity aeainit the defendant. The money is w t  in tho plain- 
tiff'? h:lnds, and Ilc ha.: a 1-irht to kecp it aqainst all the world 
unless it he required from him b r  one to nhom it is dne or in 
behalf of one to nhom it is dne. 3le7ior concli f io powir lrnf i s .  

Tt is alqo i l ls ist~d that theenhintiff acted anainst convirnce c 

in r~s ic t ing  the claim, vhen  prefwred against him in behdf  of 
the creditor, and dclavinq the suit until the charter expired and 
the debt was extinquished. I f  this be so, it does not follo~v that 
the defendant. by rcaion of such misconduct. become entitled to 
the debt thuq TI r o n ~ f u l l v  extinguished. The corporation might, 
before its charter expircd, hare  aqsigned this debt to the defend- 
ant or to  any other person. and thus hare  kept it in existence 
a g a i n ~ t  the plaintiff. Rut t h ~  corporat;on did not so will. Tt 
p r ~ f w w d  to die in qnict and l,erniit its clnimc and its injqiries 
to die with it. S o  one can non assert the former or redress the 
latter. 

But the resiqtance made bv the plaintiff to the quit at law, 
~ h i l e  prowcnted by the defendant for the bank. may he de- 
serl ing of conqideratior, in one point of i i e \ ~ .  The defendant 
ma\- hare  incurred expenses in the prosecution of that suit 
against nllich lip oucht to be i~idelnnified: and ~vhilc the plain- 
tiff ask4 equitx- IJP should bc coiiipelled to lender it. T e  h a ~ e  
d o u l ~ t ~ d .  thereforr, ~vhether the i ~ ~ i u n c t i o n  o~ipht  riot to be diq- 
solred so f a r  aq I ' ~ S I ) P C ~ S  the collecti,m of the costs of the suit 
at 1~777. S o  wgges t io~~ .  1lclncrr:-. nf i h n ~  kind T W ~  ma& vpon the 
argulnent, and it S P P ~ I I ~  to 11s tliaC the q i c s t im  of thcse expenses 
is nor 11on- properly before us. The ari;lier does nnt set up this 
equiiy, nar ex cn a\ er  that the defenrl~rnt has 11zicl of hi. o ~ ~ n  
moneys or made himself personallr !ial,lc to pa>- tlrcce caosts; 

and it may be that  ill^^. h a w  been paid by f l lc  balik. As 
(360)  I he causc li111.r be remal~ded he a ill ha; c all opportunity, 

in such mode a \  he may be ad\ i d ,  of hring;np rhis 
equ i t -  if it  exist to the nnfice of the court b l o ~ ~ ,  n h e  no dovbt 
it nil1 receirr due attention. 

I t  i. the opinion of ~ h i i  C(ourt that  ' h ( v  i, c r r ~ i .  il: rhe intc1.- 
locutorr decree appealed from. and tli'it up011 :hr, clcfeiidmit'i 
ansv cr the injnnction theretofore praiited ought I ~ Q :  to ha7 e 
bcrn diqsol\erl. The defendan; niuzt 1 ) ~  thr  costs of the appeal. 

PER CT ~ 1 4 7 1 .  Decree accordingly. 
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I IARXAS IIOWLETT'S Heirs v. JOHN THOMPSON'S 
Executor et al. 

I11 ascertaining whether a deed given by d to B for a tract of land 
was intended to be a full and absolute conveyance of all A's in- 
terest, or only as a security for money advanced by B to A, a 
qreat disproportion between the value of the land and the sum 
paid for i t  is strong eridence that the deed mas given as a secur- 
ity merely. 

When a party seeks to exempt himself from an equitable lien on land 
which he has purchased, on the ground that he mas a purchaser 
without noticr. he must s h o ~  that he not only received a deed 
for the land hut that he also paid the purchase money before he 
had notice of the lien or trust. 

THIS was a suit transmitted from the Court of Equity of 
GUILBORD, a t  Fall  Term, 1840, to the Supreme Court, by consent 
of parties. The pleadings and proofs in  the cause are 
fully set forth in the opinion delivered in this Court. (370) 

Mendenhall for the plaintiff. 
J. T. Morehead for the defendant. 

GASTON, J. The bill i n  this case filed, returnable to 
Narch Term, 1829, of Guilford Court of Equity, by Harman 
Howlett against J o h n  Thompson, Pleasant B e d  and James 
Johnston, but at the appearance term the name of James John- 
ston as a defendant was permitted to be stricken out. All the 
original parties have died pending th r  suit, and as revived it is  a 
suit between the heirs of Ilowlett, plaintiffs, and the executor 
of T h o n l p s o ~ ~  and the heirs of BeriLdefendants. The bill charges 
in  substance that James Johnston. ns the agent of the executors 
of Col. Robert Tindsay, had, in November, 1818, with the view 
lnerelv of securing thc p a y r ~ l r ~ t  of certain judgments of the said 
executors against Rarrnan Hondett, amounting with principal, 
interest and costs to the snrll of $101. hid off at that price a t  



execution sale a tract of land of the said Honlett  containing 
200 acres. and of f a r  greater ~ a l u e .  under an  engagement to 
pcnnit the said Honlett to  r e d e ~ m  the said land hy refunding 
the purchase-money and intercst: that in December. 1818, or 
Jannarv .  7 579, ,Johnston cdled on Horr-lctt to refund the money. 
and that the latter, to enable him t o  comply nit11 thiq delnand. 
11 :r? induced to enter into a contract with the defendant Thornp- 
con. according to n-hich the latter lent him the sum of $100 at 
an annual interest of $12.50, n i t h  a stipulation that Thompson 
~vonld receire payment of the interest i n  labor. and that to 
w x r e  the r e p a m e n t  of the sum lent. TI-ith the in~eres t  ahow. 
wid  Thompson should get an  assignment of Johnston's purchase 
of or title in rhe land;  that this contract xTTas communicated 
T O  ,Johncton by both the parties and carried into execution; the 
I100 v m c  advanced bu Thompson upon the agrced terms, and 
Johnston relinquished to Thompson hic interwt in the land 
1111d~r the purchase at execution sale upon an cypress under- 

standing that Thompson should held +hc title in tho 
i::'il ) land, ~vhich  land was then fully x-orth $500. as a security 

for the repayment IT-ith 12 1-2 per wnt  intereqt on thc 
nlonex- lent. T11~ bill charges that for so~iic t h e  Honlctt paid 
the int~re. . t  G O  stipulated,  LIT Thompson. nevertheless. har inp  
procured rhe legal title to the land, brought an action of eject- 
nient against him. and ha1 ing obtained :I judpnlent in said 
action came with the chcriff, armed with a m i t  of poscession. 
lo turn him out of door.., at a time x~hen  hii  n i f r .  \\a. cnnfined 
ro her bed: and thpn and there, under the wid  writ and hg 
threat- of turning  he wid  Hovdett out of doorc, e~io l . t fd  froni 
him a bond or nore for the sum of $15 as rent for mid land for 
,I year. nhich bond the bill a l lege  thot Ronle t t  has paid. The 
hill further charges i h a ~  Thonlpson seemed for a time satisfied 
in  ha^ in4 thus extorted from IIon-let+ thi. aclinowledg~ilent of 
i e n a n q ,  and demanded no further rent nor received any further 
interest, but recently sold and conmyed the said land io the 
defendant Pleasant Beril. ~ h o  i; iq charred had full notice of 

L 

all the matters in the bill; and they. the said Thonlpsoli and 
Beril. 11a~-e instituted an action of ejectment against Howlett 
to dispossess him. and obl ained judgment therein at the Febru- 
ary  Term. of Guilford County Court. I t  sets forrh thai 
he ic ready and xil l ing in pap ~ h a t e v e r  is  justly due from 
him of principal and interest upon the money lent, and prays 
that execution on the judgment in ejectment inay be enjoined. 
that an  account map be taken of what is justly due upon the 
said loan. and that on payment thereof he map be permitted to 

so2 



N. C.] J U S E  'I'ERN, Mi1  

redeem, and for general relief. The answer of the defendant 
Thompson states thar, haring understood that Jarneq Johnston, 
~ h o  had purrhased the land of H o ~ l c t t  at execution sale, was 
willing to pnrt with the same to any person who mould advance 
the amount bid for i?.  he mlde avnlication to Johnston and 

L L 

thereupon entered into a contract with kirn  whereby he agreed 
to pay to said Johns+cn the sum aforesaid, and Johnston agreed 
to convey to him the land, and that this contract was fully car- 
ried into cxccution. The answer denies that he made any con- 
tract whaterer vi th  Howlett for advancing the money at 12 1-2 
per cent interest and holding the land as a security, or 
that he pnrchascd the land at thc instance or for the (372) 
benefit of Howlctt, but avers that he purchased absolutely 
for himself. The answer denies that Howlett has paid Thomp- 
son 12 1-2 per cent interest or anything by way of intereqt on 
the money falsely charged in the bill to hare been advanced; 
admits that H o ~ l c t t  has occasionallv n-orked for him. but savs 
that he also furni~hed IIowlett with many articles a; differ&t 
times, and belieres that upon this running account there is 2 

balance of $20 or $30 due Thompson. The answer admits that 
at Sovember Term. 1821. he institilted an action of ejectment 
against Homlett. :md aT Norember Term. 1822. obtained iudz- 

1 L 

meni. end says that he did not sue out the writ of execution 
until 28 January, 1823; that he then went with the depulp 
sheriff to ham the same exeruted, when Howlett proposed to 
rent the land for a year, and this proposition being accepted - 
he gave Thompson his note under scal for the sum of $15, pay- 
able on 28 December then nest ensuing, for the rent of the land 
the said Eowlett then lived un; but tllc answer denies that the 
said note was m i d  or that Thomnson crer obtained anv subst,- 
quent rent forL the lnnd, and sais that although he chnsiders 
Howlett as haaing continued his tenant at thr, same annual 
~ e n t ,  and justly oning the same, he has forborne to press him 
therefor because of his inability to pay it. The answer saps 
that Thompson at last sold the land to Bevil at $400, and g a w  
Homdctt notice to quit and deliver up possession to Bevil; that 
this was not donc, and B e d  thereupon instituted an action io 
gain the possession. The answer of B e d  sets forth that on 14 
October, 1826, while Howlett mas in possession of the lnnd. as 
was believed by Bevil, as the tenant of Thompson, the said Bclril 
bought the land of Thompson at the price of $400, half of 
which he paid a short time thereafter and the other half, which 
was payable at twelve months, remains yet unpaid. This de- 
fendant denies that at the time of his purchase he had any 
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knowledge of Hovlett 's pretended equity or claim in  or to the 
land;  declares that at the time of the purchase Thompson as- 
sured him that Howlett xi-odd give u p  the possession a t  New 

Pear 's  day, and that the title was good, and saps that  
(373) after~vards (but does not state whether before or after 

payment of half the purchase-money) Howlett laid claim 
to the land and wrote many letters to him concerning the same 
which he refused to receive, believing Howlett's object was to 
take some advantage of him. This defendant admits that he 
b r o ~ g h i  the action of ejectment on the separate demises of 
Thompson and himself, and insists that there is no injustice 
in  availing himself of the judgment therein rendered to obtain 
the possession of his land. 

TJpon the coming in of thcse answers the injunction to restrain 
the i ~ s u i n g  of the lzabelr f a t i n c  possessioner,~, mhich had been 
qranted oil the filing of t h p  bill, v a s  diesoh-ed with costs. T o  
the ansnerq of the defendants there is a general replication. 

Sotwithstanding the e ~ p l i c i t  denial by Thompson of the 
agreement alleged in the bill, v e  feel ourselves bound by the 
proofs to declare that agreement established. The testimony 
of .James Johnston to that point is r e rv  distinct and positive. 
H e  declares i h 2 t  after he had purchased Ho~i~let i 's  Innd a t  exe- 
cution wlc iii Sovember. 1819, he agreed ~ ~ i i h  Howlett to give 

the land if the latter i ~ o n l d  pay the money hid therefor 
be for^ Johnston naq called on for it by the sheriff; that  this 
mas not don?, and about the Christmas following he went in 
company n i t h  a surreyor to surrey the land, 1%-hen Honle?  Sup- 
plicated for f u r t h ~ r  indulgencc, and represented that Thompson 
71-as abont to lend him the money to pay for the l and ;  that  
n-itness told Howlett if Thonipson would agree to let him have 
the land upon easy terms the ~vitness Mould. notwithstanding 
some troublr and cxpcnse already incurred, let Thonlpsoll have 
it for $110: that a day waq appointed for the three to meet, and 
thcv accordinglv did meet on 7 January ,  1819, when the follow- 
i11g arrangement n u  made: The witness was to receive $110, 
of whicli $100 nay paid donn by Thonipson, $5 by Horr~lett and 
the renlaininp fi~ P pronlised to be paid by Honlett  in a few days, 
the v i t n ~ q s  to transfw the title to Thompson and Hon.le:t to 
repay the $100 so advanced by Thompson z t ~  cash n i t h  interest 
therec~i a t  thc rnte of 1 2  1-2 per cent per annmn, the ixterest 

paYabIe in labor on 1 Alpril  nest, and receive a convey- 
(374) ariw of hi% k n d .  1-1)011 this d i~t inc t ly  understood agree- 

rne~lt thc \\ i r n w  shortly ~llereafter  made +he conveyance 
to T h o n l p w ~ ~ .  ~ n d  declare., that he nerer would hai c. permitted 
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Thompson or any other person to hare  the land at that price 
but for  the purpose of befriending Howlett. This testimony 
is confirmed by that of other witnesses and by the circumstances 
of the case. 

William Hutchinson deposes that about a week before the 
April Term of Guilford County Court succeeding this transac- 
tion he heard Thompson say either "that he had let Homlett 
have a hundred dollars to redeem his land from Johnston," or 
"that he had paid one hundred dollars to Johnston for Howlett's 
land"; that  IIowlett was to repay the nlonep at the court, but 
he expected it would not be done, but that it would answer if 
repaid by the next succeeding court ;  and that at the same time 
he stated either that he had a deed or mas to hare  a deed for the 
land, to hold until the money should bc repaid him. 

Mary B e d  deposes that she has often heard Thompson say 
that he had lent Howlett $100 to redeem his land, and that  she 
has heard him tell Howlett if he would pay fifty dollars he 
(Thompson) would wait for  the residue until Howlett could 
make it.  

I n  addition to this testimony the ras t  disproportion between 
the value of the land and the price alleged to have been paid 
for it by Thompson is a r e r p  important consideration. Therc 
is, indeei, no precise testimony as to i ts  value, but TW must take 
it to have been worth at least the sum for which i t  was sold to 
Revil. Now, independently of Johnston's express declaration 
on oath, i t  cannot for a moment be supposed that he would have 
conveyed the land to Thompson at one-fourth of its value had 
he not regarded Thompson as taking the title but as a security 
for the money advanced for Howlett. Towards the latter he felt 
himself under the obligations of humanity and honor to show 
indulgence, but Thon~pson had no c la in~s  on him for a sacrifice 
of interest. I t  appears, also, from an  exhibit filed by the de- 
fendant that after making the pretended absolute purchase on 
7 January,  1819, Thompson took no step whatever to assert a 
title to the land until more than two gears thereafter, 
during all which tinle Howlett continued to occupy and (375) 
enjoy it. 0 1 1  17 October, 1821, he sued out a declaration 
in  ejectment on the several demises of Johnston and himself, 
which demises are laid as of 12 December, 1820; and having 
obtained judgment at Xorrniber Term, 1822, sued out a writ of 
possession. Mrmfield, the deputy +riff ~vhom he accompanied 
when going to execute this writ, has been exanlined for the de- 
fendants and proves that  at the time the note for the year's rent 
was given Howlett's wife was lying sick, and Howlett lvas ap- 
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pri-cd I d o r e  the note n a s  given that they had come to put hiin 
out of doors. And from that day Howlett was permitted to 
enjoy the land w i t h o ~ ~ t  paying any rent or securing the payment 
of anr- rrnt ,  iiotnitlistanding tile belief of Thompson that 11e 
n a s  urlablc to pay. mitil after the land was sold to Beril.  

It i.i cxceedirlglv difficult to reconcil~ this conduct with that 
of tlie undisputed legal and qu i t ab le  proprietor of the land;  
11ut it is reconcilable with that of one who, while he believed he 
had cori tr i~ed to s rc i~re  the title to hiniself, v a s  coriscious that 
this had heel1 donc at the cal)en\e of fa i r  claims on the part of 
the occilpant. 

One depo4tion has been taken for the purpose of proring 
notice in Bevil previous to his pnrchase. But n e  deem it un- 
ncces+iry to examine into the effect of this testimony or into 
the credit of the n.itne.s. There is n o  proo f  whaterer of the 
p ~ l v t  ? l i t  of the purchase-liioliey, or of an7 part of it, by Ber i l ;  
and eTnl of that part n h i c l ~  alone his ans~re r  alleges to have 
been lmid lhe answer does not a \ c r  the payment to ha re  been 
111ade I ) C ~ O I . P  f l ~ ~  n o t i r ~ .  1rllic11 11e admits that he obtained of 
Howlett's rlaim shortly after the purchase. 

The plaintiffs are entitled to h a w  an account taken of tlic 
; n ~ ~ o u n t  of money which i l i a -  he due to tlie executor of Thorn])- 
ioli for the principal and lanil11 interest of the $100 advanced 
for their alicestor on T January ,  1\19, d(~ducting the pa>ments 
made thcrcoii, if anT. whether as l p~-nwnt s  of interest or princi- 
pa l ;  :and to be let ill to redeelti the land a- ha\  ing been in effect 

niortaawd for tlie reimrulelit thereof. There should also u L L ,  

(376)  be an account of tlie costs incurred in the two suits at law 
hv the parfirs rc~pecti~-ely.  showing by whom the same 

h a w  h c c ~  paid or x h o  rniiain liable for the payment thereof; 
a ~ ~ d  thrre must al-o I)(, an account of the rents and profits re- 
ceived any of the parties defendant since the dissolution of 
the injunction. 

PER CURIAAI. Ordered arcordingly. 
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'rl~t. 111:1i11lift' alleqes i l l  liis bill :I c~>ntr;~ct \\-hi& he catmot prore; but 
tllr tlefmdai~t ill Iiis answer sets forth a caoutract in relation to 
tlir wnie tl'nns:lc.tiot~, upon \\-hich the plaintiff' might hare had 
relief if he had alleged it ill hi.: hill. Hcl(7. that the plaintiff can- 
iwt rec2orer npon these sld~nissio~ls of the defendant, a4 they show 
:I (.ontract different from that for nhicSh he sought the aid of the 
wnrt of equity. rsperially \\.liere the tlefentlant does not submit 
to my, decree. 

T r m  was an appeal from a decree of his Honor, Battle, J., 
pronouliced on the hearing of this cause before him at Spring 
Term, 1841, of H ; \ n v o o ~  Court of Equity. The pleadings and 
proofs are stated in the opinion of the Court. 

S o  counsel appeared for either party in this Court. 

Iir FFIS. C. J .  I n  1833 the Legislatu& granted certain lands, 
situate in the coimty of Ihywood,  to the justices of thc county 
court ill t r ~ ~ r t  for the county, and to bc sold for the benefit of 
the county upon ternis to be determined by the county court. 
I n  1836 the lands were offered for sale, and among the terms 
established by the court a right of 1)recniption was allowed to 
p e r s o i ~ s t l ~ e ~ l  living 011 the tracts, but upon what ,articu- 
lar conditions is not stated in the pleadings or proofs. (377) 
At the sale the defendant Cumlingham becau~e the pnr- 
c l m e r  of 11 3 acres of land (of which Robert IIerron waq zn 
occupant) at the price of 37 1-2 cents per acre, of which he 
j>aid o11e-folwfh dom.11 and gave his three bonds for the other 
tlirre-fourths, 1)ayable in one, two and t h e e  years; and Robert 
Herr011 also esecuted those bonds as the surety of ( Y ~ l ~ n i ~ ~ g l i a i n .  

The  bill states that the plaintiff is the son of Robert Herron, 
and that the latter was entitled to the ~ ~ r c n i i i ~ t i o n  of tl~cl said 
land, and before the sale transferred it tb or &iwd  it in fn~-or  
of the plaintiff; but that the phintiff was mi infant at the ti111e 
and the ~oniluissioners refused to receive his bid, and that tlierc- 
1117011 he alylied to Cunningham to pnrchase the land for hiill, 
the plni~itiff ; and that C ~ ~ n n i n g h a ~ n ,  with (he  consent of the 
plaintiff's ftltller, agreed to do so and to allow t h ~  plaintiff to  
111ake the payiuents, a ~ r d  v h n i  thcy slioi~ld hare bee11 111ade. to  
conwy the land to the plaintiff. The bill further states that 
Cnnni~~gharn  accordingly hid off thc lalid as the agmi of tllc 
plaintiff and for hi., benefit, and that iinnlediately aftprxvardq 
the plaintiff put into C l l ~ ~ ~ i i n g h a ~ ~ i ' s  liands the liioliey to inakr 
the payment required down, and snbseqncwtly and before the 
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m ~ ~ i i d  instnll~nent of .C;lO.;fil/l fell due, he also put into his 
hand. money to p a -  that. The bill then charges that Cunning- 
ha111 denied haring made a contract with the plaintiff or that  
ir n a i  9blig:itory on hiin by reason of the plaintiff's infancy, 
mid had > u b ~ ~ q u e n t l -  agreed n i t h  the plaintiff's father, Robert 
Herron. for the purchase of the equitable title from him. and 
h:rtli sinct ol)tained a deed from the county arid refuses to con- 
l e y  to the ~ h i n t i f i ,  although the latter has offered to pav the 
residue of the l~nrchase-money. The prayer i s  that the defend- 
an1 Cuinlinpha~n ma>- be dec.larecl a trustee for the plainriff, 
and that an account Inal- be taken of thc yuin due for princil~al  
and interezt of the 1,urcalia;e-moliey, and also of the rent. and 
profits rewired lx- Cunnin&~m, and that upon pa!-ment of thp 
bnl:rnc.e, if an\-, by the plaintiff, the defendant ma>- be decreed 
to m n r e r  to him. 

The ansvcr states thnt Robert Herron, v h o  nns  en-- 
(3%) titled to the l)reemption, was con&h-ab ly  indebted and 

insolrent, and in ?onsequence thereof he stated to the 
defendant or1 the day of sale that althougli he wanted the land 
he coilld not bid it off because his creditors IT-odd immedintelv 
qeize it. and therefore he requested the defendant to purchace it 
for him. This the defendant admit? he agreed to do, and to 
conr ev the land to Robert Herron upon his paying the purchase- 
~ilolley; and he states that thereupon tlie said Robert drew froin 
his -i,ocker one-fourth of the nurchase-monev and delivered i t  
to thc defe~iciant, and the defendailt made the purchase arid paid 
the first inqtallment 011 that day, and gare bonds for the others 
as d read7  stated. The answer denies tlial the defendant made 
an- corltract n i t h  the plaintiff to purchase for him, or that a n - -  
thing n i l a t c ~  er passed betneen theii~ before or at the sale on the  
cubject. But it slates tliat after the sale n a s  completed and 
Robert IIcrron and the drfendani were returning home together 
ihe former aqked the latter n-hctber he nould not bc nilling to 
make the title to hi5 son Anderson, the present plaintiff, prorided 
he paid thc purchase-money. and the defe11d:int rel~lied tliat he 
nould. The ansver then admits that before tlie first note fell 
due 11le d4ei1dant rcceiwd from the plaintiff ten dollars to be 
naid on that notc. but stares ihat  before the time of r ~ a ~ ~ n e n t  
arrired Iiobert, the father, after haying often done so before, 
propo~scd 10 cell the land to tlic dnfei~dant. and that they finally 
agreed upon tlie fcllon ing terms : That the defendant should 
pav the three notes to the countv, should return to the plaintiff 
the smii of ten dollars receiwd from him, and should pay to  
Robert, the father, fifty dollars for the equitable r ight;  and that  
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he accordingly made the payments to the county and to the 
father and offered it also to the plaintiff, who refused to r e c e i ~ e  
it.  The anslyer insists that the beneficial interest i n  the premises 
was in the said Robert Herron and never belonged to the 
plaintiff. 

Replication was taken to the anm-er and the parties proceeded 
to take their proofs, and on the hearing in the Court of Equity 
for  Haywood it v a s  dcclared that  the defendant purchased the 
premises at the sale made by the coinrnissioners for the plaintiff, 
and was a trustee for him, and there was a decrec that  
the defendant slzould conrep to the plaintiff upon the (379) 
payment of the balance of the purchase-n~oney and in- 
terest ; and the defendant appealed. 

Very roluminons depositions hare  been taken and sent up in 
the record, but it is not deemed necessary to a d ~ ~ e r t  to them 
particularly, as but a small portion of them is inaterial to the 
point on which the cause turns, as it strikes us. 

The plaintiff has taken the deposition of his father, and if 
the Court were a t  liberty to yield full fai th to it we should coil- 
sider the statements of the hill established. The witi~ess drnies 

P 
that  he was in  debt or afraid from any such cause to purchase in 
his own name; and hc says that  before the sale he relinquished 
to his son, and that the only reason whv the son did not purchase 
was because he rms a n  infant and could not give bond : that 
such being the case they, the father and son, togrther applied 
to the defendant to become the purchaser i11 his name, but for 
the benefit of the son, and that the defendant agreed to do s o  
and did so, and agreed to conrey to the son upon the pnrchase- 
money being paid. The witness also states that  to enable thr  
defendant to make the purchasc he, the witness, advanced to 
him the first installment, which he gave to his son became he 
had worked for money to pay the father's debts. The witnew 
further states that this contract was made in the presence of 
no person but hinlself; and he admits that  during the ncxt !-ear 
he sold the land to Cunningham and receiwd $.iO for his right: 
but he says he had no ri& and did not claim anp in the l'and, 
and that  Cunningham bought a t  his own risk. 

The  niaterial difference between the contract stated in tllc 
bill and by this witness and that  stated in the answer is that 
the fo rn~e r  is  an  original, distinct and complete agreement bc- 
tween the plaintiff personally and the defcndant that the latter 
should purchase for the former and with ~noney advallced by 
the nlaintiff. and on :I declaration of the t ru th  of that allegation 

u 

the decree is  fou~lded;  whereas the statement of the answer is 
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that  the  rlloiley adranced to the defendant a t  the  purcha>c u a s  
the money of the father .  n:cs  ad^ anced h v  the  fa ther ,  and  t h r ~  

contract of the  defendant m s  altogether n i t h  tlic f a t l i ~ r  
(380) and  for  his benefit: a n d  therefore t h a t  if thc. l)laii~tiff 

hatch a n y  riglit he nluit h a r e  derired it  under  the f a t  l ~ e r  
s u b s q w n t  to the sale. I t  is obvious tha t  those contract. a iv 
different, being inade n i t h  different persons. K o n  R o l ~ r r t  IIe1.- 
roil i s  the  on1:- witness who speaks of such a rontract bet\\een 
I he defendant and  t l ~ e  plaintiff ; and eren he adnlirs tha t  thp son 
did not pay the nloncv, but thai he paid it .  T h i s  sin& v i t i ~ f ~ i .  
could not orerrule  the  pos i t iw denial of t h e  ans lwr  on this point 
y e r e  there nothing part icular  a g a i ~ ~ s t  the  vi tncss .  Rut .  beqides 
tlie shock given to his credit b:- his admit ted sale of the \ c r y  
land  i n  diqpute to the  defendant, his  c*llarac'ter is  stated hv m m ~ y  
nitncsaes to be quc.11 as  not to cntitle h im to belief on his oath. 
A4nd almre all ,  another  ~vitness. n ho is nn i l l~ i~enched .  states in 
c o n f o r n ~ i t r  v i t h  thc  iIllsn.er tha t  on the ewi i ing  of tho d a r  of 
sale. as  tllc parties Twre returning 11ome f r o m  the sale, Robert 
I T n r o n  applied to  t h ~  defendant to know if he ~ ~ - o u l d  riot a s  
willinglv coine\- to the son as  to  thc father .  TTe a r e  obliged, 
thcreforc. to rerrrse  the dec lamt io i~  tha t  tlie defendant nvr -  
chawd fc,r { h e  1)laiiltifl. and to dcclare t h a t  he  purchased f o r  ttlc 
plaintiff'. f a r h e r ;  a n d  conseqnentlr the plaintiff cannot 1 1 a ~ r  a 
decrw. because t l ~ c r c  is ~ ~ o t h i r i g  in  his hill t o  show hon the title. 
thus  1)lacrd i n  the fa thcr ,  n as d e r i ~ e d  I-,v h im.  T h e  defendallt 
admit.. :r c a w  in thr. ansnci. on nhic.11, perhaps, if stated in the 
bill aild admitted or   pro^ ed thc  plaintifi  nligllt h a w  had  relief, 

' 
hut n e  r a u l ~ o t  a n t i c i p t c ~  a h a t  defc~iees tlw ~ I I S T W P  might  11a~ r ~ r t  
u p  to -urh a casc if n~aclc in the hi l l :  and  the  anin-er doe. n9t 
5ubii1lt to all1 decrre ill fayor  of the j ~ l a i ~ ~ t i f f  upon the ti.nii3- 
action a i  - l a r d  h -  the defendairt. T h e  alltgations and  proofs of 
the l)lai~itiff do noi. therrfore,  c o r r c ~ p o n d  ns the\  ought to do to 
enablr 11. to relieve hi111 without daiigrr of surprise on the  other 
])arty. Ii bill callnot be fouiidcd oil a rolltract made n i t h  the 
plaintiff and  the decree founded 011 a contract made n i t h  another  
persoli a n d  r o n ~ i n g  to the plaintiff bu ass ignn~ent .  

T h e  decree must. therefore. he rc.rersed a n d  t h r  bill di-mi.;.;rd 
with cost. i n  this C1ourr; but,  f o r  greater  caution, ~ r i t h o u t  

(381) 1)rcjudict. to an:- hill to  1)r brought by the  plaintiff herr-  
af ter .  

PER CI KII\I.  Bi l l  d i + i ~ ~ i s - e d  v i thout  prejudice. 
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\Vliere the allepatio~r of the p1:liirtiff i\ that his father gave to him. 
while he was yet a tender iiif;~nt. 11). deed of advallcaenient, nearly 
a11 his ~)roperty-r~al :nit1 pcrsoiral-1c;lriiig sc.arc.rly anything 
for his ov11 \uly)ort or that of his wife or of the children he 
~iiiglit tlrereaftn. have, tllr 1)roofs to ~ulqwrt  such ail allegatioll. 
before it \I i l l  rrc.rire tlie vouiltell:u~c~e of tlrr vonrt, must Iw  strill- 
gent and erititlrd to full co~rfitlelice. 

T r m  was a suit in cquity which, being set for heariiig at 
Spring Term, 1841, of WAYNE Conrt of Equity, was tra~ismittcd 
by consent of parties to thr  S i ~ p r e ~ n r  Court. The pleading? and 
proofs are stated in the opinion of this ('onrt. 

John II. R ~ y a n  for thc plaintiff. 
IT'. IE. I i c ~ y w o o d ,  JT. .  for the defendant. 

GASTOIT, J .  The plaintiff, i n  his bill, which TTas filcd 011 

2 Xar rh ,  1830. chargrs that the late James Parker, of TVayne 
Comity, died 16 March, 1818, leaving the plaintiff, his only 
child, and a widow, Tebitha Parker,  the mother of the 
plaintiff ; that some three or fo lu  ,wars before the death (392)  
of the said Jalnes, being perfectly solrent and desirous to 
secure to the plaintiff, by 'way of advancement, a portion of his 
property, he executed uuto the plaintiff, then an  infant of tcndw 
years, a deed of gift for  sewral  negro slaves, named Annakv, 
Hannah,  Minia and George; that tlie said deed was attested by 
two witnesses, IIenrv Hobson and Richard Grant, and was d(,- 
lirered to the said TIobsol~ for the us(, of the plaintiff; that ol~c, 
of these witnesses, IIobson, died in t h ~  lifetime of the plaintiff's 
fa ther ;  that the said deed was wver  registered, but has bcnr 
fraudulently suppressed or destroyed; that, tliirtem or fourteen 
years after the death of the plaintiff's father, the pl:~intifi's 
mother iiitenllarried x i t h  the dcfcndnnt. and that irr thc mo11tE1 
of December. 1837, she died, and that qincc her death the plaiil- 
tiff for the first time heard of the deed of gift aforesaid, Grant, 
the survivi~ig witness thereto, haring, a t  the earnest request of 
his said nlotlier, concealed froxu him the kr io~~ledge thereof so 
long as she l irrd.  The plaintiff charges that ,  upon thr 111arriage 
of his mother with the defendant, the said negroes, or  some of 
them, and the issue thcrcof, came into the drferrdai~t's possession, 
who had 1)ersonal knovledgc, or  the means of personal k11ow- 
edge, of the existcwce aud supprrssion of said dccd, a ~ i d  prxvs 
that  the defendailt may alrswer all tlie inattcrs charged in tli(1 
bill, and that  the plaintiff may hare such relief as the n a t ~ i r r  of 
his case requires. 
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The defendant itates in his a n s n t ~  that hc internlarricd nit11 
tlic mother of the plaintiff on 20 February. 1531 : that ille n : ~ s  
then 1,oqsewed of three negroes. T iz.. L1nnaky and Xiula,  named 
in the bill, and Wand-. a child of Mima. holding and claiminq 
the same as her absolutr property; that Mima has hinee had err- 
era1 cllildrcn, the name> and ages of nllicli lie cet. forth. and that  
tlie defendant has continuallr held the said , lnnak~- ,  Mima and 
Handy from the time of hi; said intermarriage. and the childre11 
of the said Nilli:~ from the time they n e w  born, as  his absolute 
property, and that until Dcccnlber, 1W3, he, the drfendaut. 
nerer heard of a n r  deed of eift  ha^ ing heen executed or haring 
been alleged to he executed hy the late James Parker  to the 

plaintiff. The defendant denies that such a deed erer  n a s  
(383) executed, arid dwhrc -  that the plaintiff. shortl- after thc 

death of the plaintiff'; mother, claimed the negroes in 
auestion as h a r i m  been hcancathed to him hv hi.. father's ni l l .  
and afterwards, on finding that his claim could uot he enforced, 
set up the unfounded claim brought fo r~va rd  in his bill. The 
defendant further alleges that the  lain in tiff's father, by his last 
n-ill and testanlent, bequeathed the negroes, -1nnakg and Mima. 
to the plaintiff; that the said will, after the death of the testator, 
v a s  duly proled. and the widow dissented therefrom: that she 
aftenvards filed her pctition against the administrator, with ill(' 
will annexed. in order to obtain so much of the testator'q estate 
as ~vould make the prorision for her i n  the will equal to the 
slares to nhicli she ~ ~ o u l d  h a w  been entitled of said estate in 
czlse her Iinsband had died intestate; that  upon said petition she 
obtained a judgnlent for tlie sum of $600, or thereabouts: that 
execution issued npon said judp ien t ,  ~ h i c h  n as levied ui)oll the 
slares. h n a k -  and Miilia, and that at a salr made h v  rile sheriff 
i n  pursuance of the said execution $he purclmsed A l l ~ i ~ a k r  and 
Xima,  and tlint, after said sale, H a n d r ,  the child of 3Iin13. n a s  
born. The defendant also a \ers  that the plaintiff, at the time of 
filing hii  bill, nae  nli~vard; of thirt;v gears of age, and insists 
that the defendant has title to the said Annak-, X ima ,  Handy 
and the issue born i n c c  of the iaid Xima ,  not onlv by T irtue of 
the purchase aforesaid b -  the said nido\\ and his subsequent 
intermarriage with her. hnt becausc of 11~1' and liis long- 
continued adverse l~owession thereof, and p ra r s  to hare  the 
benefit of thc act of A1ssen~~ly ,  madc to quiet title to slares in 
those nlio l i a ~  c been in posses~ion for thrre years or more, and 
also the benefit of tlie act liniiring the time of bringing perwnal 
actions. 

To this ansner tlicre is a nreneral re1)lication. The first aues- 
F 

tion presented upon these pleadings is ~vliether there n.as, in 
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fact, such a deed of gift c,secuted to tlie  lain in tiff by his fallier, 
as is chargrd in thc bill. I n  support of this allegation, the plaiii- 
tiff n i a i n l ~  rrlies on the testimony of Richard Grant. The snb- 
stance of his testimony is that he and Henry IIobson were wit- 
nesses to a deed of gift from the late James Parker to the 
plaintiff, his child. and only child, for a tract of land (354) 
bought from William Grailt, called the Walnut Hill 
plantation ; a negro woman, named Annaky; a negro child, Han- 
nah;  another named George, and another named Xima, and a 
horse and saddle, so far  as he recollects; that this deed n.as 
 deli^ ered to Hobson for safe-keeping, for the benefit of the plain- 
tiff; that, about two years after the death of Jsmes Parker, his 
widow, who was the half-sister of the witness, showed the deed 
to a lawyer, who died before the institution of this suit, and mas 
told by 11in1 that if the deed came to light she could not keep the 
negrocs anothcr day; that she, on the same day, consulted with 
the vitncss ~ ~ l i a t  she should do tTith the deed, and he told her 
that it mas "best perhaps not to destroy said deed"; that she 
abserwd to the witness that she had his c l d d  to raise, and that 
it v7as as much for his interest as hers to destroy i t ;  that in his 
presence, accordingly, she burned the deed, and requested him 
to say nothing about the decd, and that he neyer did until after 
her death. He adds that, on one occasion after her marriage, 
she vantrd him to state tlie case to a lawyer, in order to learn 
whether the deed of gift would hold the negroes, or whether they 
would belong to her husband; but does not say whether he com- 
plied with this wish. The plaintiff also relies on the testimony 
of Sally Burn and Jesse Anderson. The former states that she 
had r e p e a t ~ d l y ,  in James Parker's lifetime, heard him say that 
he had giren to his son a deed of gift for hnnaky and her chil- 
dren : that she had heard Henry Hobson say he had written the 
deed; that she had heard Mrs. Parker say, after her first hus- 
band's death, there mas such a deed; that Parker told her the 
cause of his giving the deed "was to quiet the fears of his wife, 
lest he should give the negro, Chaney, to his illegitimate child, 
Smithy Grant," and that she has heard the plaintiff speak about 
this deed while his mother was a l i ~ e ,  and that the negroes mere 
always called his. Jesse Anderson deposes that he has heard the 
plaintiff's mother speak of the little negroes she had, as being 
raised by her for the benefit of her son; that on one occasion, 
when a negro child was born, she told him to go and look 
at his little negro ; that on one occasion, after she was (355) 
married to the defendant, the plaintiff whipped some of 
them, and she said she had a good mind to send them home to 
him, as she was unfit to raise them, and that he had repeatedly 
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heard tlw ldailitiff c.lai~il the ~wgroes as being hi% irt l l i i  ~ , ~ o t l i ~ r ' s  
J ~ t r  t h .  

On thr part of t l ~ e  defendant, a ~iunlher of nitnewes testify 
that the general cliaracter of the nitriess Grant as to reracitp is  
-o 11ad l l~a l  lip i i  ~ l ~ i d e s e r ~  iug of credit upon oath. The plaintiff 
h:iq atrcnlprcd to niert this tc;tinlon~ b -  that of others. who de- 
c1:rrc that. for aught flritf f h ~ y  X , 7 0 7 1  , thev would be l i r~  e him. but 
\rho at tli? m l i c a  time admit that hi5 general character i, such as 
is r e p ~ ~ ~ w ~ ~ t e d  117 the clisclediting nitnesses. 

I t  appears  fro^^^ an exhibit introduced bv the defendant that 
rhc n ill of tTa~neq Parker ,  and a codicil t h e r ~ n n t o  annexed, were 
p r o ~ e d  :it tlie -1upu~t Tcrni, IFID, of Wavne C'ount- C'ourt. arid 
ad~ l i i~ l i , t rn t io~~ .  nil11 tlw nil1 a n ~ ~ ( > s e d ,  granted to I I e n r -  Rob- 
ert<,  and that the d i i v n t  of the lestntor's \\.idin\ from the said 
nil1 m s  entered of rword. T3y the said uil l ,  nliich was wit- 
nessed b r  Hcnrv IIobwn. u 130 a l i i ) ~ ~ ~  to h u ~  e been drad at the 
time of the llrobate, t h r  twtator gires all his lands to his son, 
bcqi~eatlii t o  him fo111' I I C ~ ~ O P S .  Annakv, Hannall, X ima  and 
George, n i t h  an exception that hi, nifrl ihnll h a ~ e  tlic use thereof 
until hi% &d >on &all arrive at tn  cntl -one sears of ape or mar- 
ries; bequt~atha to lier one horse, a riding chair. and harries.;; 
leaves to licr, for life only, a .rill a ~ t d  a hcaufet, and d w i n g  her 
wido~i~hood a ~ilaliolranv tahle and desk; and Ire hcqi~eatlies to 
Smilhv G r a ~ l t  fir? dollar-. The uil l  bear% date 22 December, 
1S0!1. B 7  the codicil, xrhich i; dated on 7 .Tanuar-, ISl5,  io 
n l ~ i c h  Hobson is not a witness, the testator fwthc'r bequeaths to 
his said son one 11cgr.o girl, named Chaner,  and lier i l~creair .  It 
nlqo a p p e ~ r q  fro111 the <ame rxhihit that tlie nidon did file a 
pcti t im aud obtained a j u d q n ~ e ~ ~ t ,  :I; set forth in the aniiver, and 
it i i  testified b r  J:r~iles Robert<. the administrator.. with the will 
annexed, that ~ 1 . 1 ~  purchased *hlnak.i and Idinla at the sheriff's 
.ale imder exeention, nliich isswd to enforce the rollection of 

that judgment. Alccording to the testimoilr- of ( 1 1 7  the 
( 8 9 6 )  nitncesrs, the plaintiff arr ircd at full age about 182s. and 

he has aln a) s lired in tlic ini~iiediate 1leighLor11ood of his 
111other. I t  i5 proled b r  Lot Hays, John  Roberts, John B. 
C'ranford. Major ITzzell. Bright Best and Heilry Sauser that the 
])laintiff's inother, since her I)urcl~ase of - h i ~ i a k ~  mid Mim.1, and 
tlie defendant Hinson since his intermarriage wit11 her, held un- 
diqpu~ed, open and notorions posvssion of the said A h ~ ~ a k g  and 
Mima, and of the i swr  of Minia from their birth. claiming the 
.;niue as their p r o l m t r ,  and that, u~ i t i l  after the death of Mrs. 
IIinson, 1witlic.r tlie:- ilor any of them erer licard of the alleged 
deed of gift, or of ally claim or pretense of claim of the plaiiltiff 
to any of these negrors. C'ranford testifies that  in 1828 or 1829 
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the l ) la i~~t i f f ' s  ~ ~ ~ o t l i c ~ r ,  I)eiug the11 a widow, llladc a \\ill ,  d i spos i~~g  
of tllc said negrocs, and that the plaintiff co~nplai~ied of that clis- 
p o s i t i o ~ ~  ~ I I  regard to Mima and thought it hard she was not 
giren to him, BS she had been, by his father's will. I t  is also 
prowd that the plaintiff's mother had negroes, George and IIa11- 
nab, in her possessioi~, h t  that she held these arowedly as f h  
plaintiff's ilegrorq. and that they hare  been delirered u p  to thc 
plaintiff. ,\rid Johli Ercret t  and Bright Best tc,stify that whrw 
the plaintiff, after his n~other's death, first set up  a title to the 
negroes ill dispute, he claiii~ed them under his father's d l .  

Upon this view of all tlic material proof in tlic cause, TW feel 
ourselws bound to hold that the plaintiff has not established his 
allegation that a deed of gift for Annaky, Mima, Hannah and 
George was executed to him by his father. That  allegation is 
intended to he understood, and by us must he understood, as of 
a deed operating directlv to transfer the property from the donor 
to the donee, uncoi~ditionallv and aljsolutely. The fact charged 
i q  one extremely iniprobable-that a man, h a ~ i n g  one infant 
child, with a T iew siniplv to its adrancement in life, should strip 
himself almost to destitution, retaining scarcely ally property 
whaterer, either for his own support or  for  that  of his nife,  or  
the children he might thereafter hare. Before such a fact can 
he beliered, the proofs i~iust be stringent and entitled to full co11- 
fidence. On Richard Grant's testinlonv me can place 770 

reliance. H i s  ou11 tale stamps him with foul disgrace, ill (387) 
c m n b i n i q  with a mother, by destruction of the title deed 
of her son and his nephew, to rob him of his undoubted property. 
But if it  were not of this description, we carinot tms t  in h i i t ~ ,  
v~hosr character is shown by his neighbors m a  7.oce to be that of 
a illan regardlev of :111 moral obligation. Tl~rowing this tcsfi- 
illoily aside, thcre scarcely renlairis for  the plaintiff ally deserr- 
ing of serious consideration. Xrs .  Bunn prows entirely too 
much. She has not only r e p c n ~ e d ? ~  heard the latc James Parker  
speak of his 11a~  ing made a deed of gift for  thc negroes. h n a k y ,  
X ima ,  Haiinali a11d George, to the plaintiff, bnt has heard the 
plaintiff's luother admit it ; has heard Hobson say Ilc wrote the 
deed; and undcrtakeq to gire us the reason why Parker said hc 
made the deed. I t  was to quiet his mifc's apprehension lest lie 
should g i w  the uegro girl, "Chaney, to his illegitinmtc. daughter, 
Smithy Grant." And yet-most strange !-the great purpose 
conternplated by thc deed is whollv unattended to ;  for, accordi~lg 
to the plaintiff's bill and the testimony of his main witness, the 
deed irlcludcs ,In~iaky,  Mima, Hannah and George, but does not 
include Chaney. But this is 11ot all. This witness also declares 
that  the negroes at Mrs. Parker's and at Hinson's were always 
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called the plajntiff's. and that %he had h a r d  the plaintiff him- 
self, in hi< mother's lifetime. claim then1 under the deed. Tt is 
charitable to presume that Mrs. Bunn speaks of the negroes or 
their cliildrrn. n hich XT ere at Mrs. Parker's, other than dnnak?, 
N ima  or the iswe of Mima, and which nerc  unqucstionablv 
called the plaintiff's nrgroes, and perhaps charit? calls upon us 
also +o doubt n-licther this good lad& memory has not brcn so 
confused l x  the iu~dti tnde of communications that hare  been 
poured into hcr ear5 b~ the plaintiff's father, the plaintiff'q 
mother, Daniel IIobson and the plaintiff himself, that at length 
she has fancied that the gift vhich.  in truth,  n-as made, mas a 
gift hp deed. and not a gift bp will. ITpon examining the d l ,  
we shall see that it does gire to the plaintiff the four ncgroes, 
Annakp. Xima. Hannah and George, which, as f a r  as n e  can 
learn, m r e  all that the testator then on~ned ;  that  to quiet hi. 
wife's apprehension4 hc cuts off S i r l i t h ~  Grant ~ v i t h  a legacy of 

five dollars. and that  aftcrmirdq  hen C h a n ~ v  ir born, he 
( 3 P R )  g i ~ e 4  her also to the plaintiff hv the codicil. I t  is not 

necessarr to comn~ent npon that part of the n.itneq5es' 
testirnonv, nhich declarw that the plaintiff, in his m o t h r r ' ~  life- 
time, talked about and claimed under this deed. Thif  rcpre- 
sentation is repudiated by the whole frame of the plaintiff's bill, 
is contradicted b\- a nnunlber of xitnesses, and tends f l~ r the r  to 
s h o ~ ~  that  he had mistaken the 7 1  ill for a d p p d .  ,I.; to the 
deposition of Jesse Anderson, before n e  allow to it nnlj force. it 
becomes indispensable to ascertain whether the little neqroes 
spoken of in it were Mima's children, or the children of a 
mother indispntablv hclonginr to the ldain+iff. There is nothing 
in  the deposition or in the other proofs of the cause to enable 11s 
to solre this doubt. 

ITithont esmuining the Sromds of c l ~ f ~ n s e  ~ p e c i a l l ~  taken b~ 
the defendant, n e  must disiniss the hill, hecause of a faihlre to 
prore the case herein ~iiade. And, as the claim of the plaintiff 
is  founded upon an unsupported charge of fraud. n c  hold onr- 
selves bound to dis1ni.s the hill, ~ v i t h  costs. 

PER C T R I ~ ~ .  Bill dismissed with costs. 



N. C.] JCNE TERX, 1841. 

A womai), prerious to her first niarriase, had settled to her sole and 
separate use certain neqro s larer :  her first husband died; the 
widow niarrird a se(~ol~d tinle. nu1 her second hnil)aiid. haring 
had poweq.iori of the said s l a ~ w .  shortly a f t e r ~ ~ ~ a r t l s  died intes- 
tate, learing one child: the widow beinq about to marry a third 
hushand, nmle a m a n i : i r ~  wttlrlnent and, Ileiii:: under the im- 
presqion. and so adrisetl 11y 11n. c~onnsrl. that the negroe. secured 
to her separate use in t l ~ e  first marriage srttleinent continued 
hers notwithstanding her second rnarriasc. and \i70nld continue 
to 11~1. separate use t l u r i ~ ~ q  her third i~~nl~rinrrc~. qhr crttled upon 
her con by her second inarriage a17 her distributive sllare of his 
father's estate. T h e v  neqroes rn~d th r  tlistrihntire share, as she 
then snpposcd it  to be, constituted nearly all her property. After 
her third marriage. it  Iwing tletern~i~lrd 11$ tllc Supre~lle Court 
that the nrgroes included in her first ~ i ~ a r r i a r r  settlen~eilt went 
al,solutely to her cecond hnuhavd and constituted n part of hi4 
pcrqollal propertr, shr ant1 her 1lusI)and filed this hill for relief. 
I t  was held hg the court that they were entitled to relief ou the 
zroiind of mista1;e. hut to whnt specific rrlief the court n70nld not 
n o ~ r  say. as  the case came before them upon a denlurrer to the 
plaintiff's hill. 

.A hill i n  n-hic.11 sever;~l tlefendmits are  c.l~nrqe(l is not multifarious 
wlicn the ol>jec2t of the hill is sinsle in re\prrt to the tranractioll 
ont of ~ h i c h  it  arises to the subject matter and to the relief; 
and when, tllough each defendant is not connecteit with the sub- 
ject of dispute in the same matter, yet each is connrcted with the 
~rho le  sul,jec2t. and therefore properly brought l~efore tlir court, 
that onc suit lnny conclude the \I-hole snhjrct. 

THIS was a n  appeal f r o m  the  decision of his  Honor .  .Tudgc! 
nick. made ( p r o  formtc)  a t  the Spr ing  Tern?, 1841, of CT~IIBER- 
LAND Court of Equity,  sustaining the  se r r ra l  demurrers  of t h e  
defendants to  the  plaintiffs' bill, a n d  ordering the  same to be dis- 
missed. T h e  allegations of t h e  bill a n d  causer of demnrr r r  a r e  
s tated in  t h e  opinion delirered by  this  Court.  

Strnngr f o r  the  plaintiffs. 
W. B. Hn?yc,ood, J r . ,  f o r  t h e  defendant. 

RVFFIN, C. J. Tn contcmplation of a inarr ianc hetwern 
Abner  Branson and  Susan  R. Cox, they entered into ar t i -  (390) 
cles, in  1830, between theniselrcs and I s a a c  B. Cox, wherr- 
b y  i t  was aqrccd that  Branson nould ,  when required, coin-ep to 
I s a a c  ccrtain s l a ~ c s  then helonginq to the  intended mifc, to be 
held b g  hinl to the sole 2nd separate use of the  wife. Soon a f te r  
the  marr iaye,  Branson died, without having cxccuted a n r  scttle- 
nient. S ~ b s ~ q u m t l y ,  Mrs. Branson, the  n idow,  iii terr~iarried 
w i t h  I saac  W. Gricc, and  they h a d  one child, I saac  W. Grice the  
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younger: the11 Grice, t l ~ e  f a t h r ~ .  died intestate. leaving s ~ r r i v -  
ing him the said S n w n  R.. his n i d o r ,  their .aid child. and other 
cllildrcli nhich the wid  Isaac IT., tlie father, had  by n prcvioni 
~narriape.  The defendant. P. Murphv, administered on hi. 
cstate. and, c l a i ~ ~ ~ i n g  then1 as a part thereof. lie took into his po.- 
s e ~ s i o ~ i  wmP of the slareq mentioned in the articles. Mrs. Grice 
n l ~  clai~ncd them, under the articles, as her wparate property: 
and for her benefit an action at 1a-r was brought in the liame of 
the administrator of her first hnqband, Rranson. against Xur -  
p h ~ .  for the slaves in  his po~session. and there Tms jltdgmenr 
therein for the plaintiff. Nurphy then filed his bill in the courr 
of e q u i t ~  against Xrs .  Gricc. Cox and Branson's adr~iinistrator. 
and therein claimed all the slaves and other personal propert- 
inei~tioned in the articles as having rested in Grice. the second 
hi~.;hand, on hii  inarriage. and to that effect n decree Tms made 
in that cauw in June ,  1839. 

Pending the suit last mentioned, in contenlplation of a third 
lunrriape betneen Susan R. Grice and her p r ~ s e n t  husband, MTat- 
wn ,  a hettlenient lva. cxecu~ed by aud bet~veen those persons and 
the wnlc Isaac B. ('ox. wherebj- the same neproei (uhich  are 
11anled) that m r e ,  according to the articlrs betneeu Xiss Cox 
and I ~ e r  first husband, to ha l e  been settled to her reparatc and 
sole use, are, as being then the property of Mrq. Grice, settled 
and  con^ eved to Cox, as a tnlstee, in  trust for the sole and sepa- 
rate use of the intrnded n i f c ;  and, by v n y  of better p r o r i d i ~ ~ q  
for and adralicirig Isaac K .  Grice. the infant n11d onlr  child of 
her prccrding ~narr iagc ,  <he thereb~., also. n i t h  the consent of the 
i n t e n ~ l d  l~usba~ id ,  c o n w ~ e d  and :i~signed to the said Cox "the 

distributive share of thc said Susan ill and to the per- 
1391) solla1 cstate of her former husband. Tsaac TT. Grice. in 

tru-t and for the uir and benefit of Tqaac TIr. Gricc, her 
rhild b\ her latc hn~bai id  

Thc bill is filed br tlie last h n s b a ~ ~ d .  TI-atson. a1.d his v i fc .  
against I s i a r  TIT. Gricr, the son ; Cox, the trustee, and Murphy. 
the adnlini,trator of Grice, the father, and seeks to correct thc 
scttlenlent in respect of the assiqnnlent of the 5aid di.jtributiw 
&are, so that the infant Ron shall not h a w  the w i d  slares, or 
their r a h c ,  as part thereof, hilt that the qlaves mentioned in the 
qettlenient, and tllerchv intended to be settled and sccured to thc 
 noth her. should be assigned T O  her in the division of the  state of 
Grice, or made good to her out of her wid  distributive qhare, anil 
that Xurphv ,  the administrator, shall conTey and pay to hey or 
her trustee accordinelx~: and the bill prays further for general 
relief. t 

The case nmdc in the bill, on which the relief is qonqht. i.; that 



Mrs. Grice, lion. Mrc. Watson, was advised by counsel and did 
believe that, by rirtutx of the articles bet~vecn herself and her 
first liusband, the personal property thereby secured to her sepa- 
rate use during her first marriage continued to bc so secured 
upon and during her srcond nlarriagc, and did not rest in her 
second husband, Grice, without any new marriage articlrs or  
settlenient betwee11 them. and that  she was assured by counsel 
that  no decree would be made in the snit brought h , ~  Nnrphv ill 
equity which would deprive I-1c1r of the bmlcfit of t l ~ r  rrcorerF- 
made against him for lwr use in the ~)rcvious w i t  at lan.; that  
the said negroes and her said distributive share in Grice's ?stat(. 
constituted nearly all she had as the means of subsistence, and 
that, as she has lost the slaves, so f a r  as they tvere considered her 
exclusive property, she will br  left entirely destitute if the 
assignnlent of her distributive share should be enforced against 
her to the  hole extent of her interest i n  Grice's estate, iuchtd- 
ing the said slaws as part thereof. From all which the bill 
alleges that it must be manifest that the assignment in faror  of 
the son was founded on a mistake; and it avers that it was 
founded on a mistake of the parties in supposing that the dis- 
tributive sharc, and the said slareq belonged to the mother 
i n  distinct rights, and that  she could assign the former to (392)  
her child, without including the slaves, but reserving and 
settling them for her own use. 

To this bill each of thc defendants put i n  a demurrer and 
assigned two causes: the one, that  there was no equity on which 
to found any relief against the dcfcndants respectirely; the other, 
that  the bill was n~ultifarious. 0 1 1  argnrnent of the demurrers. 
the court dismissed tllc bill, nit11 costs, and the plaintiff np- 
iw~ led .  ' - -  

Against the decree it has been argncd that t l i ~  deniurrns,  ah 
respects the point of nn~ltifariousness, ought to hare  been over- 
ruled, because they arc  insufficient, inasmucll as comhinc~t io i~ .  
charged in the bill, is not denied. The  doctrine is so statcd b r  
Lord Redesdale in his Treatise, and is adopted ill 2 Mad. Eq., 
204, in accordance with old cases. But it seems to hare  been so 
f a r  d ra lm into doubt in subsequent cases that ~ v e  do not feel ill- 
clined, unnecessarily, to put our decisiou on that point. WP 
think the demurrer will not lie on that ground here, bwanw. ill 
our opinion, the bill is not ~nultifarious. The object of the, w i t  
is single. I t  is so in respect to the transaction out of whicll it 
arises, to the subject ~ i ~ a t t e r ,  and to the relief. Tt is true that 
each defendant is not connected with the subject of dispute ill 
the same manner, but each of them is connected with the wholr 
subject of dispute, and by that means connected with each o t h e ~ ,  
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and therefore properly brought before the court, in order that 
the suit niay conclude the whole subject. Of course, the infant, 
for whose benefit the assignllient x17as made, must be a party. 
So must Cox. his trustee and also the trustee of Mrs. T a t s o n  in  
the settlement. So, n7e also think, may Xurphy  be made a party, 
as in him is the legal title of the bubject in controrersg, and the 
controrersy is. which of thc other parties ought i n  thi. Court to  
be allowed to call on him for i t ?  We do not say that he v a s  a n  
i n d i y n s a b l e  party, for  probably the others might hare  litigated 
their rigl~tq 71-ithout him. But he is not an  improper partv, i n  
any sense, much less in that of nzcrkzny the bill niultifarious. 
The hill does not set up separate and distinct clairns against the 

respective defendants. but i t  is only for a single matter, 
(393) namely, a distributire share of an  intestate's estate, con- 

sisting partly of particular s l a ~ ~ e s ,  i n  respect of vhich the 
plaintiffs ask that a certain assiqnment bu the plailitiffs niav be 
put out of their n a r .  wholly or in part ,  so that they m a r  h a w  a 
right by decree of the court to r e c r i ~ e  from the administrator 
the share, instead of the son, n h o  gctq it if the assignnlent stands. 
The effect of the hill is that the administrator, ~ h o  is a trustee 
for the next of kin or assignee. m a r  not dispose of the distribu- 
t i re  share to either until the right he determined, and then to  
13s- according to that determination. TT'e think, thcrrforr, that  
ground of demurrer fails. 

Having disposed of the objection to the franiinp of the bill, 
n e  nest are to colisider the question of the plaintiff's equity. 
rlmn that it secnir i~iipossible to hrsitate. The bill alleges posi- 
ti\ ely an entire mistake in the mother and her intended husband 
as to the nature of her title and of the extent to which the assign- 
lnerit of the distributiw share n-ould go in corering the negroes 
intended to be reserved to the mother and so expressed in the 
settlrnlent itwlf Th~.cIppd itself therefore s h o m  on its face the 
existence of the mistake. But it is not material at present to 
conqider that. inamiuch as the mistake is averred in the bill, and 
the demurrers admit it. Son-,  there is no head of equity better 
settlcd than that it will r e l i e ~ e  against mistakes. Whether that 
relief can be carrird as f a r  as the bill asks, bv hal-ing tlie par- 
ticular slaves nieniionrd in the settlement assigned to the son as 
a part of hi? m n  share or his mother's, aud then by him trans- 
ferred to her, or, othernise, to hare  their ralue made good out 
of the distributive share of the mother. if sufficient therefor. i t  
ir unnecessary non- to sav. The 01117 question at present is  
whethcr tlie plailitiff he entitled to a n r  relief. I f  GO, the case 
ought to procecd to a decree on the merits. 

The decree in  the court below must themfore be r e r e l v d  and 
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the demurrers orerruled, with costs, i n  this Court, and remanded 
for further proceedings in  the court of equity. 

PER CURIAAL Demurrer overruled and case remanded. 

Where. npon a hill to set aside a deed ol>tained hy a son from an aged 
mother 011 the ground of fraud, ilqmsition and incapacity of the 
grantor. the conrt decitleil there  as not proof to support the 
;rllegationq and. therefore, the;v disnlisqed the hill. yet they dis- 
missed it n-ithont costs. I.)ec.nuse sllyricions were excited hy some 
pnrt of the testimony as to the fairness of the defendant's con- 
duct in pracnring the deed. 

THIS was a bill filed in CARARRITS Court of Equity in  July,  
1838, to set aside a deed for ncgroes, executed in  the pear 1825, 
by the plaintiff's intestate to the defendant, who mas one of her 
sons. The grounds alleged for this relief were the incapacity 
of the intestate and f r a ~ t d  a i ~ d  imposition on the part of the 
defendant. The defendant denied the fraud, imposition and 
incapacity imputed by the bill, and arerred that there was a fa i r  
and bona fidp consideration for the deed, which he set forth in 
his answer. H e  also relied upon the lapse of time from the date 
of the deed to the filing of the plaintiff's bill. Replication hav- 
ing been made and depositions taken the cause was set for  hear- 
ing, and a t  Spring Term, 1841, removed, on the affidavit of the 
plaintiff, to the Supreme Court. The testimony was voluminous 
and need not be here inserted, as the Court decided it to be in- 
sufficient, in point of fact, to sustain the plaintiff's bill. 

The case was argued at length with great zeal by the counsel 
on both sides, and the reporter regrets he has not room to insert 
their arguments. 

W. .I. Alercnncl~r and D. M. Rn~-rin,qcr for the plaintiff. 
D. F. C n l d w l l  for the defendant. 

DANIET,, J. This bill n7as filed in 1838 to set aside a deed 
executed by the intestate to the defendant in the year 1825, con- 
veying all her dower and personal estate, then of the value of 
eight or  nine hundred dollars. The bill charges that at the time 
the deed was executed Catharine Harkev was, from her great 
age and imbecility of mind, incapable of making a contract or 
disposing of her property; and that the defendant, well knowing 
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the .arne, by artful  and fraudulent contrivances, procured her 
to cserntc to him thr said decd. Thc prayer i~ that the deed 
11)e set aside and thar the dcfrndant l~ decreed to account. The 
defendmt in his ansncr adillits that his mother, Catharine 
ITarlie-, n:~.; a r e r -  old noriian n.hcri \lie c.xecuted ?he  said deed 
to hini But lie clenirs that shr labored under such mental im- 

becility as not to be ablc to make contracts. H e  avers 
(396) lhat shc nc.11 understood 71-hat jhe did. H e  denies any 

fraud on his part or arlLrul contrivance to procure the 
said deed. H e  s e w  that his ~ l ~ o t h e r .  after adrancing three of 
her other children with a slave ~ a c h .  m s  left possessed of dower 
in a i.mnll tract of land much v o r n  by cultivation, a negro 
noman and threc small childrm, a rerj- mmll l i re  stock and 
some household furniture;  that .he agrecd to conrey the same 
to him in consideration of his taking care of her and main- 
taining h r r  the balance of her life : that  upon these consider- 
atious *lit cwcnted the said deed and he executed to her a cove- 
nant for maintenance, and that the negro nToman should at all 
times na i t  on her. and that he nonld pay $130 to three of her 
other chilclren. J 1  nhich corenanti, he saps, he has faithful1,v 
executed. H e  further sareth that his mother l i red ten years 
after the date of the decd, and that she  as palsied for four or 
fire years before her death and rrqi~ircd a l rnn~t  constant nin-sing 
and attention bp hi111 or some of his farnilv. The  plaintiff has 
replied to the nnewer. There has heen a good deal of testimony 
taken in this v a ~ ~ ~ .  On mamining ii some suspicion is raised 
as ro the fnirnesc: of thc defendant's conduct ill qetting the deed. 
Rut. nerertheless. nc, : I ~ P  co111peIl~d to say from the n-hole evi- 
dence that thc plaintiff has not established thc case stared in 
his hill. I t  appears that Catharine Harkey T I U S  an illiterate, 
ill-natured and fractious old mnnan.  But the eridence prores 
that she had mental cnpacitp sufficient to make a good and legal 
contract, and that the ~ ~ r i t e r  of the deed ( a  man of great re- 
spedability) explained to her at the time the content.. and thc 
legal effect of the deed. She then. it appears, freely executed 
the deed. From the date of the deed (1825) 11p to 1831 she 
continued in the.constant practice of a niidwife in the neighbor- 
hood, and dnring that time made n o  attempt to impeach t h ~  
transaction. Froni that  time (1831) to her death she mas 
ylsiccl and required constant attention and nxi t ine  on. I t  is 
in proof by t m  nifnesses that the niaintenance and trouble to 
~ i h i c h  thc defendant had been put x i s  no r th  the property con- 

T eyed to him in the dced. We are of opinion that the 
(397)  hill must be diqmisscd. hut without costs. 

PER CTRIA\I. Decree dismissed ~\-itliont coats. 
. "7.3 .,-- 
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SARAH 1:ETEIT~SE et al. r. .TAMES L. TERRY. 

1 ' 1 1 ~  c~)uri  decide?, upon the parol proof in  the case, in opposition to 
the defendant's answer, that there is a defeasance to an absolute 
hill of sale for a negro by the plaintiffs to the defendant, by 
which the defendant was to reconvey the negro on being repaid 
the sum he had advanced the plaintiffs. and decrees that the 
1)laintiffs may redeem the negro upon paying the principal ad- 
varlved and interest thereon, deducting the hire of the negro since 
he mnle to the defendant's possession, and orders an account 
upon that principle. 

THIS was a case transmitted by consent of parties from RICH- 
arosn Court of Equity, Spring Term, 1841. 

Winston for  the plaintiffs. 
N o  counsel for  the defendant. 

GASTON, J .  This bill was filed in ,Ypril, 183'7, and therein it 
is  charged by the plaintiffs that i n  the month of November, 
1834, the defendant, a constable of the county of Richmond, had 
in  his hands executions against their property in  favor of Smith 
and McNair  for  the sum, as he stated, of about $525; that  the 
plaintiffs, being r e ry  much pressed to raise the money to meet 
these urgent claims, borrowed of the defendant the said sum 
upon an  agreement to pledge for the repayment thereof 
a negro slaw, Isaac, then of much larger value; that i n  (398) 
execution of this agrecmcnt they executed to him a bill 
of sale. and the defendant executed unto them a bond or ot l~cr '  
instrument of writing in nature of a defeasance; that  the de- 
fendant represented to them that it was necessary he should 
keep both the writings, and they, being women wholly ignorant 
of law and fullv confiding in  this representation, permitted him 
to retain both;  that they hare  sincc: repeatedlv offered to repay 
to him the sum so advanced by him and claimed to redeem the 
negro, but he ha th  rejected their offers and unconscientiously 
suppresses the defeasance, and claims the negro Isaac as hi. 
absolute property. The prayer of the bill io to be let in to redeem 
the negro on the foot of the mortgage. 

The defendant, by his answer, arers that  he purchased thc 
negro Tsaac.from the plainti&, out and ont, for  the sum of $535. 
which hc declares w ~ s  the full value of the s l aw a t  that  t ime; 
that i n  pursuance of thiq contract thev execnted to him an abso- 
lute bill of sale, which llc has ready to produce; and that  there 
n e w r  v7as any nnderstanding or agrcemcnt whatever between 
him and the plaintiffs in relation to a loan of monev o~ a morr- 
gage of the negro, or a pririlege of redemption upon repayment 
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of tlip pric:,. H e  declares that he had in his hands as an officer 
.ix cx~~clitioiis 011 justice's jlidgr~ie~its in favor of Smith and 
X c S a i r ,  anio~iiitinp to tlic b11111 of $ 7 7 0 ;  that 11c did not l e ~ y  
those executiolis, but siiiipl,~ inforilied the plaintiffs that he 
xould ha l e  to collect them uriles. tlie plaintiffs made sonie ar- 
rangcnicnt with Smith h- M c S a i r ;  that thereupon thev proposed 
to sell to him the negro Isaac.. but he and they did not then 
agree upon the price; tliat d ~ o r t l v  afternards he called on the 
l ) la i~~t i f fs  to conimunicate to thein instructions which he liad re- 
ccxi~ed fro111 Sir~itli & X c S a i r  not to press the collection of these 
execntions luitil furtlier orders; that the plaintiffs represented 
they n o d d  bc oh l ipd  to sell tlie negro Isaac, and urged upon 
l~iiii to b u , ~ ;  that the? firit asked $375, the11 $550, and finally 
agreed to take $.525, vliich defeiidalit con~erited to gix c if Smith 
& McSai r  would Tvait XI-it11 him for the iiionev until he could 

sell his cotton: and thereupon it was arranged that the 
1399) plaintiffs should call at his houw tlie next day to com- 

plete the contract. The defendant savs that this ~vaq done 
accordinglv and the bill of sale executed without one word 
haring been uttered then or before in  relation to a mortgage 
or loan of inonev; that  upon the  deli^ erv of the bill of sale no 
n1one~- v a s  paid the plaintiffs or security pilcn them for the 
pay~iient of any in one^, it being the understanding of the parties 
tliat ~ ~ a ~ ~ i i ~ n t  n a s  to he made by applvirig tlie s u n  of $323 to- 
n ard i  the satisfaction of Smith & YcSa i r ' s  executions ; that the 
folloning neek the plaiiitiffs informed him that  they had been 
adriscd l-)v Smith S' N c S a i r  that they ought to hare  sonie se- 
curity for the payiiient of the purchase-moner lest he iiiiglit die 
in the ltiearitinie arid they lose the T alue of their negro; that 
t l ie reupo~~ he execntcd a note to them for $525, dated 5 Deccrii- 
ber, 18.34, and attested by Ai~gus  IIcInnis,  which note lie de- 
l i ~  cred to them and n-hich x7as kept hy them until about 1 Feh- 
r u a n  following, nlien he paid Sinitli h- JIcYair  the $325, ap- 
plied the same a5 a credit upon the executions in his liaiids. re- 
ceived back frosii the plaintiffs his p r o i i i i s ~ o r ~  note aforesaid, 
and deliyered the only remaining unsatisfied execution. to Sniitll 
& XcNair .  ~ l l o  placed it in tlie hands of another officer, John  
C. Kniqht. 117 nhoni the halarice due thereon, ahont $40 or $60. 
was ~ollectcd from tlie plaintiffq. The defendant a \  crs that he 
ilerer execntrd uilto the plaintiffs any bond or nr i t ing  of anv 
kind in the nature of a defeasance, mid this note, so attested 
hv Ar~gu i  X c I i ~ n i s ,  was the only writing siiade by him to the 
l)lnintiffs. a i d  this xr i t ing  lie has now ill his hands rcadv io 
produce. The defendant a w r s  that soon afterwards tlie vallle 
of negroes began to rise in the market, and continued to do so 
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during IS43  :1nd 1836;  that during all thi, time co~lipl:lin:~nrs 
set up  110 p1'eten.c of a right to rcdeem or madc an)- offer T O  

redeem u n ~ i l  the fall of 1 V 6 ,  when they for the first time z~sked 
him n\ ir r t r r o r  to take from ihcm $500 in  South Carolina bill,. 
sent them b r  their n~otlier. and their om1 note for $13 m ~ d  let 
them have the negro hack; and that thiq occurred in the l)rcscJllc2e 
of a nitnes*, and ltot a pretenre n a s  sct u l ~  of an? right on their 
part  to r e d e m .  'I'llcre is a general replication to the 
ansvwr. (400)  

T-pan tlic proof, v e  1101~1 that 11ic plaintiff's ha l e  estah- 
lished that the s law Isaac x a s  pledged to the defendant as a 
security for tlie repn>nlent of the sun1 of $ 5 2 5  aereed to he ad- 
~ a n c e d .  and shortly thereafter adranced for them, by the de- 
fendant, I n  the first ?law it is clearlv pro7 pd b~ t ~ ~ o  I T , ~ ~ ~ ~ P \ s c Y .  

 hose credit is not attempted to he impeached, that after the 
execution of the bill of sale and for the purpose of explainiiig 
the agreement of the parties upon which the hill of sale wa; 
giren a defeasance, or instrunlent in nature of a defeasance. Tras 
executed by the defendant h g u s  McInnis, nho  has been t ~ ~ - i c e  
examined, testifies l~os i t i re l -  that at the defendant's request hrl 
xTent with the defendant to the houqc of the plaintiffs to attebt 
an  instrument about to be giren in order to &ow that they had 
a right to redeem the bov Isaac:  that  hen t h w  got to thc l i o u ~ ~ ~  
defendant produced the instrument and read it ; that tlie con- 
tents thereof the vitness cannot recite, hut "that there n a c  
soniet l i in~ mentioned therein of g i ~ i n e  the colilplainants thc 
right to redeem the boy x ~ h e n e ~ e r  they paid the defendant tlw 
nlo~ier" : that defcndnnt executed the instrument and at hi- 
request the witness attcstcd i t ;  but that ~vitness is ignorant of 
what after~vards became of the instrument. Upon his c ros -  
examination (on one of the occasions upon ~ ih i c l l  his delmsition 
was taken) he admits that to the best of his recollection hc never 
attested but on(. i~~a t rumen t  in relation to t h ~  & d i n g s  b c t n e c ~ ~  
these pmties. Elizabeth Xclnniq is eqnall- positix c in s ta t i l~e  
that  some time after the bill of sale had bem g i ~  en the plaintiff- 
requested the defendant to gire them some instrument of n r i t i ~ ~ r  
to show their right to redeem the bo>-. and defendant aprccd to 
g i w  i t ;  that this x i s  put off from time to .time under n r i o v s  
excuses, but fin all^- he did write one ~ i h i c h  he read to the plain- 
tiff's, and got , h g u s  XcInni r  to attest it. This ~vitnes, :~tld.; 
that upon one of the plaintiffs stating that they ougl~t  to 1i:ln 
possession of said n-riting the defendant r c + d  "tllat the\- wonlcl 
get 1 /17  the papers together." and pnt this writing in 11is pocket- 
book and mdlicd away n-it11 it.  
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Thc defendant arers that the writing thus executed 
1'401) and t h u s  n f t ~ s t e d  n a s  nor of the character of a drfcaq- 

ance. but was merely a note for the payment of the $ 5 2 ; ;  
that he took up the note ~ h c n  he paid the money and ha5 it 
ready to bc produced. I h t  he does not produce i t ;  he keep. it 
back. The inference is irrcqistible that lie keeps it back because 
it is of the character nhich  the witnesseq xssiqi to it.  I n  the 
w x r  place his ansncr i? s h o ~ i n  in other respects to be unde- 
?erring of credit. H e  dcclares that the a~iiount of t l ~ e  claims 
of Smith 6' Xr*Sa i r  in h i i  handi n as about $770. and vet adds 
that after he had paid in part satisfaction of them $32.5 the 
residue. about $40 or $60. was a f t e r~ ra rds  collected for Smith 
& X c S a i r  by tJohn C. Knight. Besides. he has examined AIc- 
S a i r  in order to p rme  the pavment to thc firm of the sun1 of 
$323. and he s t ~ t e s  that the vhole anionnt of tlie clainis in de- 
fendant's handi n a s  bet~reen $350 n11d $600. H e  also declares 
in I~iy ensnTer that no offer was ei-er made to redeem the bop nor 
pretenqe of right to redeem him set up nntil the fall of 1836, 
r h e n  the plaintiffq asked as a faror  to be permitted to return 
rhc mone-  and take back the boy. S o w  X r .  Leak proves that  
shor t l -  after defendant got the boy tlle plaintiffs applied to him 
to help them ~ i t h  a loan of money in order to redeem the boy, 
and nitness agreed to do so upon being secured; and adds that 
at this stage of thc conwrsation the defendant came bv and Tvas 
rnlled up. vihen n i t n w  pd lcd  out his pocketbook and offered 
to pay him the amount for which plaintiffs alleged that the 
negro was pledged, and the defendant then refused to receire 
the money. allegiilp that he had bought the negro. McInnis 
prow$ the tender of $525 made bv Sarah Bethune, one of the 
plaintiffs, in the fall of 1833 or 1836. in his presence, and a re- 
fusal of the defendant to receire i t ;  and adds that i n  the month 
of Januarv  preceding, that  is to sap, either January ,  1835, or 
.Januarv, 1836, he, at the request of tlie plaintiffs, offered to 
pay thc defendant the $323 and "take his bargain." to d i c h  the 
defmdant rcplied that "he ~ r o u l d  not give his bargain to any 
man, bnt if the plaintiffs would come ~ v i t h  the money themselves 
 the^ might get him at an7 tin~e." The latter part  of this ~ i ~ i t -  

ness's tcstimony is confirmed bv X r .  Covington. who 
(-102) states "that i n  the spring after T e r r ~  got the boy (which 

fixes the time spoken of bv the former witness to be Janu-  
ary, 1833, and not Januar7-, 1886) he, ha l ing  heard that Xc-  
Innis had b e n ~  to the defendant nit11 tlie principal and intercsr 
to redeem the boy, observed to defendant, 'you did not gire up  
7-our nepro'; tlic defendant said, 'no. I give u p  my bargain to no 
ma11,' hut added, 'n h e n e v r  f l[e! j  d l  bring 111c money of their 
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own 1 nil1 g i ~  c up the boy; the ~ ro r l i  of the boy is good for the 
interest of tlie 111oneg.' " Besides all these two witnesses, Eliz- 
abeth McInnis and Malcolm R. AIcNair, testify that  the actual 
agreement betneen the parties was distinct and positire, that the 
plaintiffs vere  to mortgage the bop Isaac as a security for the 
r e p a p e n t  of thc sllill of $ 5 2 3  to be loaned to or adranced for 
them by the defendant: and that after-wards nhen,  in alleged 
execution of this agreelncnt, he procured from them a hill of 
sale, it  n a s  done undcr a n  explicit assurance that they might 
hare  the boy back at nny t i m e  upon refunding the moner ;  and 
one of them adds that upon the plaintiffs stating that it might 
be a considerable time before they could raise the money the 
defendant replied, "no matter h o ~  long it ~ o u l d  he all the better 
for  him as he would h a ~ e  the use of the negro until the money 
was tendered." The plaintiffs are entitled to redeem upon pay- 
ing  any balance that iliay be duc from them becanse of principal 
and intercst of the money advanced. after the deduction of the 
reasonable hire of the negro since he came to the possession 
of the defcndani. And to ascertain ~ h e t h e r  there be any such 
balance, and if so n-hat it is, tile ordinary accounts are direrted 
to be taken. 

PER CT RIAJI. Decree according17 

(40';) 
T O  1 .  I \  I i f  T \I,CSASDEII n'. JIERANC. 

.Idn~inistr:ltor. etc. 

\There a ))ill is file11 to impeach a srttlrrl account on the ground of 
error in the ~~ccwunt. the error.: al!cped nlnst he p o s i t i ~ e l ~  and 
y~ecifically stated. 

T H I ~  X L ? S  a kill filed in Gr-IT FORD ( 'ourt ~f Ecjuitv, at Fall  
Term. 1937, and hn1i11r?. bcen there set for hearing vas ,  a t  
Spring T ~ r n i .  1841, t r a~ l sn~ i t t cd  by older of that court to ilie 
S u p r c n ~  ('ourt. Thc pleadings and proof. are stated in the 
opinion of thiq Court. 

-7. T. IlIorc7z~ar1 for the plaintiffs. 
TT'. 1 .  C7rcrhnm for the rlcf~ndants. 

R ~ F F I K ,  C'. J .  Thonla' Sutton died inteqtnte in Rertic County 
and left two daughters and a son, all infuntr;  and John  E. Wood 
married thc elrlcr daughter. a'lid in 1916 n7as by the couuty 
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court appointed guardian of the other t n o  children. They nc r r  
cntitlrd to T ah~ah le  wtatcs in land. and s l a ~ e s ,  bc4des a con- 
siclcrahle .unl of money remailling in the hands of the adminis- 
trator a f t w  the liavlilent of dcbts; and T o o d  rereired the nhole. 
I11 the d i ~  iiion of lhc l a d  the -hare allotted to the younger 
drriighter. Cclia Sutton, na. cllargcd n i t h  the sum of $4.379.54 
in favor of thc sharc~s of Mrs. TTood and the brother. I n  the 
latter part of 1819 the plaintiff Alebane, then of Orange. and 
cilice of Guilforcl ('onnty, mnrricd the ward Celia ~ ~ h i l e  at 
school in Orange, and ~vithoui tlir approbation or knowledge of 
her rnardian. ~ h o  proceeded to ]lire o i ~ t  her slaws and lease 
l m  land for the nest year. These circumstances produced an 
unfriel~dly fceling hctneen Xebane and Tood ,  and there x a s  
no intercourse b ~ i v e e n  them i~ii t i l  near the end of 1920. Melmne 

then went to Bertic and he and TTood attempted to adjust 
(404) their differences and ~ c t t l e  the accolints b e t ~ e e n  Wood 

and his late m r d ,  Mrs. Xebane;  but they were unablc 
to agree as TTood claimed a Iarqe slim to he due to 1li111. Tliev 
then, aq the bill stateq, selected Mr.  Revnolds, a respectabl~ men]- 
her of the bar. to examine TTood'q ~ o n c h ~ r s  and cle~~iands and 
to ascertain \I hat the balance d i ~ e  n as and in  n hose f a r o r ;  and 
the7 agreed that this ~ 1 1 o d d  he doncx in the ilb~~'11ce of thc partie.. 
inasmuch n.: Mchnnc k n c ~  nothing ~ ~ y i c c t i n g  tlrr estate. Some 
days afternards TZernolds irrfornrcd the parties that  he had 
foimd a balance duc fro111 I\lrq. J l cha i~ r~  to TTood, in ri&t of hi. 
n i f e  and his otlre~. na rd ,  Wi1li:liii Sntton. of $1.054 64 on 1 
January ,  1S21.  rpon recriring this inforniation Xcbmle cse- 
ci~ted his bond for that 511111, payable to T o o d  as guardi:111 of 
11-illiam Sutton, and a lw  executed a relcasc n f  2111 if~11i:lirds 
against TTood as the law gxardinn of hi< n if?. T!rc 1Jaintiff 
executed those papers nithont reflection. 21s rlic hill siaies; and 
bei~rg snrpriqed at thc f>nla:rce fonnd lie immcdifitclr asked Rey- 
nold. and TToocl for ihp account, on nllich that balalrce arose. 
and m.; nnmcrcd h7- IRy.-noldq that he coidd not then la\- hi. 
11ands on the accomiw and r;rlcnIntioni, hut that he nonld en- 
d e a ~ o r  to do so and ~ i o u l d  dclirer them to rhe plaintiff; and 
n a s  aswred by TITood that  if Reynolds should detect iinr mis- 
take made him or if the plainriff could point out any ~vhen 
lie qho~ild see the accounts it qhoidd ljc rorrcctcd. And the hill 
htntes that being thu3 piit off at that time the p l~in t i f f  n a s  lie7 cr 
able to get a c o p  of thc account nor any infomialion h o ~  the 
re\ult had bee11 arrired at h~ R ~ ~ i ~ o l d ~ .  

TTood died ill 1833, and Reynold? about thc qame t imc; and 
in 1836 the defendant, haring adrninistcred on Wood's estate 
a ~ r d  been inforiiied by thc plaintiff that he ~ o u l d  not l)a? tlir 
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bond institntcd an  action on it and recorcrcd judqniei~t. a i ~ d  in 
August, 1837, the present bill rvas filed praving that  the bond 
and release sho111d he set aside. and the settlement between the 
parties opeiwd aud a ncw account taken of Wood's quardiwnship, 
and in  the l ~ i c a ~ ~ t i l n e  for an injunction against the jadg~l i t~ i~t  at 
law. The bill states that the plaintiff, by reason of the distance 
at vhich he and Wood resided apart, did not oftcn see 
Wood and could not conveniently come to a scttlcmtwt (403') 
with h im;  but that dnring Wood's life he, the plaintiff, 
did sereral iinles apply personallv to Wood, and of tewr  by 
niutnal friends, to cancel thc bond, or  a t  least come to a new 
account, and that Wood, although he would not g h c  u p  the 
bond and said that it was not convenient to enter at those times 
upon a new settle~ncnt, always promised that he mould do so at 
a conrcnient time, and assured the plaintiff that  he need not be 
uneasy, and at one time said that the bond would probably never 
come against the plaintiff. The hill then states that  Wood made 
no return of thr  birrs, rcuts and interests of Mrs. Mcbnilc's estate 
for the pear 1820. and chargcs that i n  that respect there was 
error in any account that Revnolds might h a w  3tated, and 
charges fnrthcr that the plaintiff never received those profits 
i n  any  other T a r  if not in the settlement made by Reynolds. 

The answer states that N r .  Reynolds was scledcd by the 
plaintiff as rrsprrtnblc counsel to make the settle~nent on hellalf 
of thc plaintiff, and expresser the defendant's belief, founded on 
the infornmtion of Wood, that the settlement mas a fa i r  and 
just one, and that the balance for which the bond was given was 
truly due. The answer admits that the plaintiff oftcn expressed 
his dissatidaction a t  the amount of the debt, and a wish to re- 
inrestigatr the matter, and sonictin~es applied to Wood to do so. 
Bat  it denies that the plaintiff could ever point out an  error, 
or  that Wood admitted any or ever agreed to open the sclttle- 
ment. or  not to enforce the bond, though he frequcntlp declared 
that if an  error could be detected he would correct it,  and also 
that  he would not press the collection of the nioney from the 
plaintiff until it  hecaine necessary to call it i n  for his w i r d  at 
his a r r i r a l  at full age. The answrr states that the defcndm~t is 
unable to furnish the accounts stated by Reynolds, and that he 
does not admit or know of any error therein, and insists on the 
relcasc rxecuted by the plaintiff as a bar to ally relicf, and 
especially after the lapse of u p ~ a r d s  of sixteen gears since the 
transaction now i inprach~d,  and after the death of both Vood  
and Reynolds. 

Upon the coming in  of the answer the injunction which 
had been granted on tlle bill was dissolved, and the plain- (406) 
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tiff then held 11is hill over as an original and replied to the 
an--71er and took some proofs. 

Publication  ha^-ing been made the cause ux r  set down for 
hearing and traniferred to this Court. 

The proofs taken b r  the plaintiff are not material, and conse- 
quently the cause must he decided upon the c a v  as made by the 
bill 2nd ancn-rr. The ot)ject of the bill i~ to impeach the settled 
acc2mnt on nhich the bond and release mentioned in thc plead- 
ings n r r e  fonndcd. To qar nothinq of the staleness of the appli- 
cation the plaintiff'\ caie is radicallr defectire in his not having 
stated in the bill and established an error in the qettlement. The 
hill chnrgcs that there n-ere errors; but t h l t  is a mere inference 
from the arriount of the balance found nnespectedla to the plain- 
tiff and from the circunlstancec that the guardian did not in 
1821 return thr  hircc and rentr of 1820. The plaintiff could not 
on his oath --ratc thnt thoce hire? and rents nere  not taken into 
the account, hecanse he admitq that he has no comitcrpart of the 
account; and, indeed, states that he could not get FI copv althouzh 
he applied for it.  Now. in bill.. to  curcharge and falsifv o r  to 
impeach a settlrment. it is thc estal)lishcd rule that  e n o r  must 
be specificallv pointed out to prcrent surprise on the defendant. 
Here thr  plaintiff is unable to do co escept b~ conjectnre, for  the 
reason that not Eiaring a copy of the account and not hnring 
been p rcwi t  at the settlemen+ he does not k n o v  r h a t  -,Tar or  
m s  not included therein. I t  is the mi~fo r tunc  of the plaintiff 
not to have filed his bill i n  the life of Toad for a d iscovrv  of 
the items, or ~ h i l e  Mr.  Remolds TTaq l ir inq and could hare  
p r o d  them. ,Is they alone had a perwual knmvledge of the 
facts songlit the plaintiff has dcprircd himself of the adrantage 
he rniqht h11-e had bv hir delay in bringing snit until their 
death;  a delar  not a t  all n t t r ibntabl~  to ienorance. as the plain- 
tiff suspected the mistake at oucc. Tt is impossible for us to 
see an error i n  the settlement nnc1c.r snch circunlstanccs, and 
~ ~ i t h o u i  sonic error estali1i;lied :hr srttlel~ient and bond cannot 
be disturbed. So th ing  better than conjcctnre is offered as to 

the onlv one suggested, naniclr, the omission to credit 
(407) the plaintiff n-ith the profit< of his r ife 's  estate f o ~  1820;  

and wen thnt con jec t~~rc  is ~ a g w  and nnsatirfactor~-. 
I t  rests on the circumstance that Wood made no return of them 
as quardian. But it i q  T P ~ T -  natural  that he should make no 
return after his guardianship ]lad ceased and he had settled 
n-ith the ~ w r d ' s  husband and t:~ken his release, mid the more 
especiallv if in the settlement he had accounted for ihe demand 
in qnestion. Morcorer. it ~ o n l d  require pretty clear proof to 
indnce the belief that N r .  Reynolds could haye omitted so ma- 
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t e ~ i n l  and obriouq a rredit. It is indeed pos.;il)lr. but the fact 
1nu.t be c~tnhliilled nfirnlat ir-cl~ b!- evidcnce befci-e nnytliinq 
can be done for the plaintiff. 

The bill must thercforc hc diwzissed with costs. 
PER Ct KIAJI. Bill dismissed n i t h  cost;. 

.JOSEPH IIARIlISON r. .JOSEI'H HOWARD. 

Ilr%t~~unirnts ilr1il)cmt~lj- e~ecnted. profeuiing to contain the agree- 
lnelit of prlrties l11n~ l ~ r  rectified III  equity for fraud or mistake, 
hut it muqt he up011 clear proof. 

Tms case o-as transmitjed from Sr xl:r Court of Equity at  
Spring Term, 1341, to the Supreme Court by consent. The  
pleadings and proofs d l  be found in  the opinion of this Court. 

.T. T. X o r e h r n d  for the plaintiff. 
Ro?yd~?z for the defendant. 

GIITOS. J .  The daughter of the plaintiff had inter- 
niarried nit11 one M o r r i ~  Richards. of the county of (408) 
Snrru,  a soldier of the Revolution, x-ho as such d l ~ ~  a 
w m i - a n n d  pension of $40 from the gorernment of the United 
States. Richard. n a s  in scanty circumstances and embarrassed 
with debts: and his creditors had been occasionally permitted 
by him to d r a v  this pension and pay thernselres in part or  in 
n~hole out of its proceeds. The defendant H o r a r d  had a de- 
mand againct hini and cot pocqession of his certificate. and T J ~ S  

arranging or had arranged v5th him for obtaining n letter of 
attorneT7 to dmx- the pension. Under these circnmitancci ~ l l e  
plaintiff, on 10 X a v .  1q37. esccuted his obligation to the dr- 
fendailt in the penal sum of $203, IT-ith condition that n-herens 
the defendant hpld a note of thc said Richards for the win of 
$115.29 if the plaintiff should cause to be paid to the defendant 
on 1 lIarc11 thereafter $30, prorided the said Richards qhould 
lire. and e w r g  six months thereafler cause to be paid the sum 
of $20 until Richards' note shonld be fully paid off, then the 
obligation shonld be roid. o t h e r ~ ~ 3 s r  in full force and 1-irtne. I n  
Septmnber, 18.39, the plaintiff filed this bill vht re in  he charges, 
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i n  ~ubs tance ,  tha t  i t  n.as a n  (wenr ia l  par t  of the  agrcement 
betnee11 1iim.elf arid the defendant that  the  plaintiff slionld not 
he bo~uirl to niakc the  pami twts  s t i p l a t ~ d  f o r  in  the coildition 
of t h r  l m i d  un!cw the w i d  Richards s l~ould  permit  h i m  to dran. 
rlic ~ w n ~ i o n  money;  that it  na.; tlcclnwd br the. dcfendnnt, \vho 
draf tcd thc bond. tha t  thi. 1 , ~ l . i  of the agreement mi. qufficientlv 
manifcited and c ~ s p r e c ~ c d  h -  tlir  p m ~ - i s o  tllerrin. "if the w i d  
Richard \  ~ l i o u l d  l i w " ;  and that  upon tliiq asswaricc and  upon 
the hc1ic.f tliat tlie bond did ~ n a ~ i i f c q t  th i s  ccsentinl par t  of the  
nereerl:rlnt the plaintiff executed it .  T h e  bill fu r ther  charges 
tha t  a l t l ~ o ~ i g l i  a t  t l ir  t ime lie executed this  Imnd he  h a d  n ful l  
expectation that  the  qaid Richard. n o n l d  an thor im h im to d raw 
t h e  pension rct tha t  the  w i d  Riellards liar1 refused to do so, 
and  the defcnd:~nt i i  about to enforcc f r o m  t h e  plaintiff the col- 
lection of the iustr11n:~nt~ due :iccordinp to t h e  literal terms of 
the  condition. c o n i r a r ~  to the t rue  intent  of the agreement. 
TSpon the  filina of the  hill a teniporarv injunct ion was granted. 

T h e  defendant a n w n . e d  thc  bill a n d  therein positirelu 
(409) denied tha t  it  n.as a ])art of thc. agrecmc~it  tha t  the  l)l?in- 

tiff's o h l i g a t i o ~ ~  qhonld in anr- manner  dcpcnd u l m ~  Ricli- 
ards  l m m i t t i n g  him. t h r  plaintiff, to act as  his a t tornev in draw- 
i n g  thc nioncv, and  a \  erred tha t  the bond n R G  e x c c ~ ~ t e d  l ~ -  the  
plaintiff v i t l i  a perfect knonledrre tha' i t  con ta i~ i fd  no w c h  
acrcenient; and t h a t  the  ~ n l v  explanation asked or q i r c ~ i  n i t h  
rwpcct  to t l ~  f3r111 of the  instrument m s  a n  inqni rv  froin the 
plaintiff whether the  m r d s  "proridcd the  w i d  l l o r r i i  Richard. 
should l i ~  e" o u ~ l i t  not to be repcated aftel- cvcrv instal ln~ent  
therein l r o ~  idcd fol., to IT-hicli inc(nir17 the  defendant ans\r-ercd 
tha t  in  his  np i~ i ion  tlie mention of it  once n.aq quite su%i.ient. 
T h e  defnidant  al-o stated that  a t  illc t ime of takinq tlic baud 
he f d r  he lie^ ed t h a t  tlie plaintiff n euld be anthori7cd bv Rich- 
a rds  to d r a v  the nionm- if the  plaintiff dwi rcd  i t .  bnt thqt h e  
regarded thic mat te r  a. one n-ith ~~-1lirIi  71c had no ?onccrn. and 
fur ther  e x p r c w d  his  confident helief tha t  if R i c h a ~ d s  has re- 
f n v d  to g i \ e  such anthori t l -  it was bccaule Richard,  had  reason 
t o  heliere tliat the  plaintiff did not dwirc  to haye  i t .  1-pon the 
coming i n  of the  anr~x-er the i n i u n d o n  n a s  dis.olred a n d  the 
bill held o re r  as a n  or i r ina l  hill. Replicaation naq filed to the 
ansn-cr and  proofs n e r e  taken on both cideq. There can be no 
question of the nieanilig of the bond. T h e  plaintiff is  t h e r e k  
bound to make the p a v n ~ c n t s  a t  the  times a n d  accoitling to the 
instalhnents stated if I\Iorri. Richards he a l i ~ e .  BT no intend- 
ment can a fu r ther  condition be linderstood, "if a l v  lie shall 
penni t  the plaintiff to  act as his a t tor i ler  i n  d r a y i n 4  t h e  pension 
mo11q7." T h e  ground of relief f o r  the  plaintiff,  if Iic h a r e  an\-. 

"'7'7 . >. ,_ 



must be that t h i ~  further conditioii vTas a part of the agreement, 
and r a s  omitted in the instrument through the fraud or un- 
skillfulrws of the defnidalit, n 110 21ctcd a- the draftsman. The 
plainest instruments nlny bc rectified in cqultp upon clear proof 
of fraud or mistake, but as ~o lemn  n-ritings dc l ib~ra te l r  executed 
must be regarded ordinarily a. containing the  ell a d r i d  and 
final asreelllent of the parties i n  relation to the subject-matter 
thereof, they nil1 not be iiieddled n-ith bnt upon such clear proof. 
We deem if I I I I I I C ( T ~ W ~ ~  to entw 1111011 a iilinute cxan1i- 
nation of the tcstinion- esliihittd in thiq came, hut nil1 (110) 
briefly state the most 1llait'ri:ll 1)ar.t.. of it to illow that ;i 
falls r e r -  short of the proof necsessary to qnqtain the hill. 

The 0111~7 ~ v i t n e ~ s  nhose t e i t i ~ i l o r i ~  is ~ i luch relied on for that 
purpose is Mr.. Richard.., the ~ ~ i f c  of Xorris  12icliards and 
daughter of the plaintiff. She state. that she n a s  not 1)rerent 
when the instrument TT as signed but came into the room after it 
mas signed and ~ i h i l e  it was lying on the table; that .Joseph 
IIon.ard +lien rcad it o.i er to the l~lai~it iff  T\ hq told IIon a d  rllat 
he wanted it put into the nr i t inp  "if Nomis Ricllarrl+ lired 
and 71e qhould drarv the ~xw~ion"-tliat he asked ddellclnrit tnicc, 
to hare  this pnt into tlic n riting ; t l i ~ t  defcndant obser~ cd "it 
would makc no difference for he nould be certain to d r a v  tlic 
pension"; that the defendant then shored the certificate into tlic 
plairitiff'~ llands and 1mt 1111 the bond. y o w  if this te~tinlorly 
be regarded as ~mexplained or unmntradicted bv mi:- other mi-  
dencc it does not eqtablish tlic plaiutiff'q allegntion. It shows 
that he was anare  that  the condition ~vhich  he ~vanted n a s  not 
in the writing. I t  shonq further that defendant did not pretend 
that the ~ r r i t i n g  i m ? d i ~ c I  anv such condition, but that defendant 
insisted that tlic plaintiff did not need any such condition he- 
cause he ~ o u l d  be certain to d r a v  the pension. Hovi this fact 
TI as the plaintiff n as better qd i f i ec l  to jltdge than the dcfend- 
ant, and if h e  had doubts upon it there v a s  still time for him 
to stop the coinpletion of the agreement. But 11e received the 
certificate and did not objwt to the defendant putting up the 
bond. 

Iforris  Richard? lias also been exali~ined but declare; that 
although prese~it when tlie hond x T a s  cxccntcd he n as 50 hard of 
hcaring as not to understand i t ,  and doe% not pretend that he 
heard the agreement of the parties. 

Tt is to be rcliienibcred that  the defendant's ans\i-er, directly 
r e s p o u d ~  e to the allcgatio~l- of tlic. bill. i. full in d c ~ ~ r i n g  the 
alleged fra11d o? ~iliitake. I t  is maliifeqt too that 111.. . Richards 
is much irritated against tlic defcldant because of certain trcat- 
merit of her l iu~baild nhicll is not l)ut in issue by tlic bill, and 
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which, if true, gives her x ery well founded cnusc of anqer. 
(411) I t  is in proof also that she ha i  taken a decided stand 

against him in this cause, and has declared that if she 
could ],relent it he nerer should eet payment of his claim. The 
subscribing nitneqs to the bond has also been examined on the 
part of the defendant, and testifies that it was executed deliber- 
ately, but says nothing of any condition suppressed or misrep- 
resented. There is no proof of ~veakness of intellect on the part 
of the plaintiff, and there is rlot a little room left for  the belief 
that Richards' refusal to give the plaintiff authority to draw 
the money n-as formal rather than renl. The money, or at least 
a portion of it, x~hen  dravn.  has passed through his hands. 

PER C U ~ A J I .  Bill dismissed ~ v i t h  costs. 

Cifecl: Rrrrddy v. Pa7 .h~ .  39 S. C., 432; Harding v. Long, 
103 3. C., 7. 

If the consideration of a hond he aqniwt laxr. the obligor may make 
that dt'fens~ at law and can hare no claim on that account for 
tllr int~rposition of a court of equity. 

Tms suit was transmitted from ORASGE Conrt of Equity, at 
Spring Term. 1541. to the Supreme Court bp  consent. The 
pleadings and p ~ o o f s  nil1 he found stated in the opinion of thiq 
Court. 

William -1. C r n h n ~ n  for the plaintiff 
A?70ru.ood for the defendant. 

GASTON, J. This bill purports to hare  been brought against 
William E. A\nderqon and the heirs of William Gillies. dec~ased.  

and the heirs of James Freeland, deceased, but no persona 
(412) are named as being siwh heirs, nor are any  such persons 

in ana  manner h~oilgllt hefore thc Court. Tt must be re- 
qarded, therefore, simpll- as a bill aeainst Anderson. 

The object of the hill v a s  to enjoin ,4nderson from suing out 
execution upon a judgment vhich  he as administrator of Wil- 
liam Gillies, the surr i r ing  partner of William Gillies and Jameq 
Freeland, had obtained aqainst the plaintiff upon t ~ v o  bond< 
which the plaintiff had executed to said Freeland and Gillies. 

The substance of the equity alleged in the bill is that these 
bonds Terc g i ~  en aq the conqideration of a tract of land of r h i c h  

334 
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one Isaac Bracken lvas then in possession, and which had been 
purcha~ed by Frerlanrl & Gillirs at an r\ccntion sale; that at tlic 
time of the contract Frceland 8. Gillies bound themsel~ es to ejccat 
Bracken by process of law, and when so ejected to put the plain- 
tiff into possession and give him a valid title for the land; that 
Freeland S- Gillies brought an ejectment suit for this purpose 
and failed ; that the plaintiff himself then entered upon the land 
and was sued by Bracken for the trespass and conlpellrd to pay 
a heavy amount of damages and costs; but that in 1820 he 
entered again unaided by Freeland & Gillies and has remained 
in the undisturbed possession ever since; that both Freeland and 
Gillies hare died without any communication between thcm 
and the plaintiff sinm his contract, and that after their death 
the defendant, as administrator of the surviving partner, brought 
suit upon the bonds and obtained a judgment. Upon this hill 
an injunction issued as prayed for. 

The defendant ansvered the bill. His answer stated that the 
contract between the plaintiff and Freeland & Gillies mas tha, 
the plaintiff should take their title, such as it was, and recover 
the land if he could at his ovn risk and costs; that Freeland h. 
Gillies made him a written coin-eyance; that it was understood 
that the plaintiff should hare a reasonable time to try whether 
he could not e.ject Bracken before payment of the notes should 
be pressed; that awordingly the plaintiff did bring an action of 
ejectnlent, and this was brought on the demises of Frre- 
land & Gillies because, at the time of the conaevance to (413) 
the plaintiff, Bracken was in adrcmr l)o~session ; that in 
the said action of ejectment he failed, and to prevent the execu- 
tion for the costs. which anzonnted to npvards of three hundred 
dollars, being levied upon the lands of Freeland ti Gillies, they 
being the parties liable of record, the entire amount of these 
costs was paid off by them, and that afterwards the plaintiff 
got into possession under his purchase from Frceland & Crillirs, 
and Bracken abandoned furthcr claim thereto. Upon the com- 
ing in  of this ansvxr thc injunction was dissolved and the plain- 
tiff held over his bill as an original. 

I t  is now brought on to a hearinq. Not a proof of any kind 
has been produced on the part of the plaintiff, while on the pa1.t 
of the defendant the whole of the case as above stated by thcm 
is distinctly proved, except that it is left in some doubt whether 
the plaintiff took in fact a convevance from Freeland & Gillicq 
or rested only upon their agrcrment to make him a conrevancc,. 

We see no ground on ~vhich the plaintiff can hope for relief. 
I f  the consideration for rh ich  the bonds were gircn be agair~sl 
law he had an opportmity of making that defense at law, and 

335 



IS T H E  SUPREXE COURT. [36 

has no c la in~r  to the interposition of a court of equity on that 
account. 

H e  has substantially obtained all that he bargained fo r ;  and 
haring non7 had undisturbed possession of the land for twenty- 
one years under his bargain. which amounts to a title a t  lam, 
can with an ill grace ask to be exonerated from the payment of 
the price which he stipulated to pay. I f  he has not obtained a 
conveyance from Freeland & Gillies, and wants one, he should 
at least hare  shovn that he requested such a conveyance from 
then1 or one of them, or from their heirs since their death, or 
should not seek it of those who hare  the power to execute the 
corn-eyance. 

PER CI ~1.131. Bill dismissed with costs. 

A (.reditor (.:111not ill ~qu i ty  ~ h a r g ?  third prrsons ~ r i t h  fraudulently 
I~oldiiirr the ~)roI)erty of his tlehtor until he has first established 
Iiis tlrl~t liy :I jndenlmt at law, and ei~dearored by ~secu t ion  to 
satisfy that judglnent. 

T m s  suit TYas transmitted from GTILFORD Court of Equity, a t  
Fall  Term, 1540, to the Suprenie Court by consent of parties. 
The pleadings are stated in the opinion of this Court. 

.T. T. X o w l 7 e r t d  for the plaintiff. 
S o  counsel for the defendant. 

DASIEI., J. The plaintiff's testator was surety to one Herbert 
Tatum in a bond for nione;v. The obligors died and the obligee 
brought suit on the bond against the remesentatires of both 
obli&rc. The administratorvof the principal obligor had their 
plea of fully administered fo~ ind  in their favor. T\There~~pon 
the l)laintifh, as  executors, mere forced to pav the sheriff, in 
~ ~ b r ' u a r y ,  1F32, the snm of $113.53. The bill charges that ad- 
niinistr:~tors and h '?ir~ at Ian7 of Herbert Tatum hare  no assets 
out of which the said debts can be satisfied; that  Herbert Tatuin 
at the time the said bond was executed n a s  possessed of a large 
real and personal estatc, and was deemed good for his debts, 
but after this debt n-as contracted h r  made voluntary gifts and 
large adrances to his children. both in real and personal estate; 
that the t n o  defendants hare  been thus adranced, one as a son 
and the other as a son-in-law. The bill charges that  the said 
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voluntary, gifts of real and personal estate of H. Tatum were 
fraudulent and void as to his creditors, and prays that the prop- 
erty thus given may be subjected to the satisfaction of the afore- 
said debt. 

The two defendants answrred. Beason admits that 
H. Tatum made gifts to him as his son-in-law after the (415) 
date of the bond of real and personal estate. He  sags it 
was done bonn jide; that the donor at the time was possessed 
of other property s~lfficient to pay all his debts. He  does not 
admit that the plaintiffs have paid the said debt, and he con- 
tends that they should hare established their claim against the 
administrators of H. Tatum. The other defendant, A. Tatum, 
admits the ad~nnccnicnt to him of two slaves after the date 
of the bond, but he says it was bona f i d p  as his father was then 
in  possession of real and personal property sufficient to satisfv 1 

all his debts. H e  states that his brother and himself mere the 
administrators of his father, and that the assets h a w  been ex- 
hausted in paying the debts, and also the lands which descended 
to the heirs. This defendant does not admit that the plaintiffs 
have paid the debt, as stated in  the bill. 

The plaintiffs, by their own showing, have satisfied the judq- 
ment obtained by the bond creditor aqainst the representatives 
of the two obligors; but that does not make them judgment 
credit.ors. Briley 71. Sugg, 21 N. C., 366. The plaintiffs should 
have first established their claim at law by a judgmcnt, and 
proceeded to execution against the assets in the hands of the 
administrators or the heirs-at-law. The administrators might 
perhaps have a good defense, or they and the heirs-at-law might 
have assets to satisfy the demand. I n  Rambnut  v. lMayfield, 8 
N.  C., 85. a creditor of by bond filed his bill against D and 
M, charging that D had fraudulently conveyed property to M 
sufficient to pay his debt, and prayed a recovery, account and 
satisfaction. The Court dismissed the bill because the plaintiff 
had not reduced his debt to a judgment and actually issued exe- 
cution. The same lam is laid down in  the following cases: 
Angel v. Draper, 1 Tern., 399; Shir ly  ~ . ~ W a t t s ,  3 Atk., 200; 
Hendm'cks 1%.  Robinson, 2 Johns. Ch., 296. The admission here 
made by one of the administrators does not authorize us to dis- 
pense with the rule. 

PER CURIARI. Bill dismissed. 

C i f e d :  Rridgers v. Moye,  43 N.  C.,  175; llrittai?~ 1 . .  Quiett.  
54 N. C., 330. 
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The !:I\Y wre r  c~oli~lwls n lrnsteti. n-110 <ells uutler his trust. to enter 
into al:y iol-ellants i l l  !iis tlertl. r s c ~ p t  n c,o\-eiiant against his own 
t~~~c~~~i~~ l ! r a~ i ( : e s .  

Hnr i t  is his tlntg to I)roc%re :I good tit161 to be inade hefore lie can 
emct the l)~~rc.hase money. \ v l ~ ~ n  : ~ t  the sale lie lins declared that 
:I ,gootl title should I!e 111at1r. 

THIS was a bill filed by the coniplainant a t  Spring Term, 
1839, of JOHK~TOX Court of Equity. The bill alleged in  sub- 
stance that in September or October, 1838, the defendant, James 
T. Leach, offered at public sale six certain lots i n  the town of 
Srnitllfield; that the same were exposed to sale generally xvithout 
any cxception as to title and ~ ~ i t h  a n  understanding on the part 
of the plaintiff and others, and with an  express assurance to the 
plaintiff indix-iclually by the said defendant, that good and in- 
defeasible title would be made to the purchaser in fee simple, 
with co~enan t s  of warranty on the part of the said James T. 
Leach; that under this understanding and assurance the plain- 
tiff bid off the said town lots for the sun1 of $74.65, which thc 
plaintiff averred to be the full T-alue of the said lots; that the 
plaintiff, before he received any deed for the lots, gaTe his note 
for the said sum with security payable six months after date, 
n-hich Tws according to the terms of the sale;  that  afterx-ards, 
on the sawe day, the said defendant refused by any deed to  war- 
rant the title to the said lots or to redeliver to the plaintiff his 
said note. but offered to execute a deed which purported to con- 
vey onlr the intere-t of John S. Powell in the same; nhereas 
the plaintiff belie1 ed John S. Powell had no legal interest therein 
r~liaterer .  And the bill prayed that  the said James T. Leach 
nlight be decreed to make good and sufficient title to the prein- 
ises with warranty, or  to deliver u p  the said promissory note 
to the plaintiff. 

The  defendant in his answer admitted the sale of the 
(417) lots at p u b l i ~  auction, and averred that  he sold them 

merely as a trustee. acting under certain deeds of trust 
from John S. P o ~ e l l ,  and that he set u p  and sold only the in- 
terest n-hich John  S. Powell had i n  them. H e  denied that he 
affirmed that  a good and indefeasible title i n  fee simple mould 
be made to the purchaser, or that he had agreed or giren any 
assurance that  he I T - O U ~ ~  ~va r ran t  the title to the property. H e  
also arerred that the plaintiff knex the title of John S. Powell 
as well as the defendant did. H e  also arerred that he had 
tendered to the plaintiff a deed conreping all the intereqt of the 



said Powell, and he was now ready to delirer the .anie, hut l ~ t l  
refused to execute a deed by which the defendant 4iould hind 
himself in a general covenant of m-arrant. as to the title. 

Replication r a s  entered to the ansvcr and depositioiis takcn. 
I t  seemed from the proofs that the defendant said at the sale 
of the lots that he nolild make n good title to the p~lrchaser. ' ~ h ~  
lots themselves were sold by the defendant. who it was well 
understood was the trustee of John S. P o ~ w l l .  I t  also appeared 
that John  S. Ponell  had preriousllv coiltracted for the purrhaw 
of the lots from the lnlrhand of a nTonian to whom they belonged, 
and had paid the purchase-money for them, but hc had rimer 

receired a legal title as no conveyance had been executed by the 
x-ifc with the solem~itie:, r e q u i r ~ d  bx- l l a ~  for the conr-cral1c.c 
of land by f r t r r r s  c o w r f .  Thc cause was then set for hearing. 
and at Spring Trrm.  1841. transmitted to the Supreme Court. 

.Tolzn H. R~!/n,l  for the plaintiff. 
Yo  counsel for the defendant in this Court. 

D ~ I E L ,  J. Tn this case three witnesses prore that  the defend- 
ant said a t  the sale of the lots of land mentioned in the plead- 
ings that  he could make a good title to the purchaser. The  
plaintiff became the purchaser and gare  his bond for the pur- 
chase-money. Tt appears from the exhibits that  there is a d e f ( ~ t  
i n  the title to the lots, inasmuch as the deed from X r .  Smith and 
wife has not attached to it the certificate of the prirate e sa~n i -  
nation of Xrs .  Smith takcn according to lav- to pass her 
interest. TVc think that it is the d u t ~  of Leach. the ( 4 l i )  
wndor ,  to procure a proper deed to bc t w c ~ ~ t e d ,  ~vl~ic l l  
will pass the fee in the said lots of land from Smith and vifc.  
I t  appears that the defendant sold the lot as a trustee. The 
l a x  n e w r  compels a trustee to enter into any corenmits in hi3 
deed except a corcnant against hiq own encumbrances. Tlic 
demand of the plaintiff that  Leach shonld execute to him a dwd 
~ i t h  a corenant of n-nrranty is therefore inadmissible. T l ~ c  
decree will be that the defendant shall. bcfore 13 February IleXT, 
procure a deed to he eaecutcd bv Smitli nnd wife to the plaintiff. 
~yhich deed shall be approved h r  the master. ~llfficient in ~ R T T  to 
extinguish the title i n  fee in the wid  Smith niid wifc in and to 
the lots of land ~nent io~icd:  and the cnl1.c n-ill he wtained for 
fnrther directions. 

PER CT-XTAV. Ordered accordin,rrly. 
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On i l  motion to tlissolre au i~ijnilc~tion. usually the court can look at 
~lothi~ip I)llt the ans\rer mid the eshil~its filed and admitted by 
the nuswer. If the facts ant1 circumstm~ces which make the 
~)l:~illtiff's tfse are t le~~lrd.  the i~~junction falls of course. 

After :I Itill a ~ l t l  aiis\\.cr l i n r ~  11rm filetl in  court it is irregular to 
gr:111t nli i~ijunction in the (.asp upon a petition to a judge in 
\-nc.wtion. If an injmlction is desiretl because of any new matter 
arisi~l:.. sncli lilattcr sllould I w  disclosed by a suyplemental bill. 

THIS was an appeal from an interlocutory decree ninde b- his 
Honor. P ~ a r s o n .  J., at  Spring Terni, 1841, of ROCT~ISLIIAAI 

Court of Equity. The decree Tvas, on motion of the de- 
(419) fendant, that the injunction granted in  thiq case be dis- 

solled and that the defendant recover of the plaintiff 
and his securit?. Lerin Xoorc. the sum of $1,000, the mliount 
of the injunction bond. Tlie pleadings are stated in  the opinion 
of this Court. 

J a m e s  T. l l lore l~eur l  for the plaintifl. 
IT'. &1.  G r a h a m  and 1-0r~i .ood for the defendant. 

DAXIEL, J. The bill is to set aside and cancel a contract made 
with A l n ~ e l ~ i i  and John  I k e d  for the purchase of a stock of goods 
and of a term in  a storehouse a t  the price of $2,300; but, ny the 
plaintiff says, actually worth bnt $1,263. The plaintiff states 
that  he is an illiterate man and that at the time the qnpposed 
contract n a s  entered into by him he \ms so T7ery drunk that  he 
did not know v h a t  he Tvns doing; that the next morning. nhen 
he got sober and nhen  he was irlfornied b~ the defendant A. 
Reed what he had done, lie proposed to rescind the said contract. 
But Reed refused and threatened him with the penalty of $3,000, 
nhich  they said was stipulated hv a v-riting entered into to com- 
plete the contract, but x~hich  ~ ~ r i t i n g  m ~ s  u n k n o ~ m  to thc plain- 
tiff. Being illitcrate and i~nora i l t  of business and of the Inn, 
without a friend to adrise him and under great fear and alarm 
of being entirelr rnined by the erlforcemel~t of p a p e n t  of the 
said penalty of 42,000, he, in coilipliancc v i t h  what the defend- 
ant  stated to him had been the contract, executrd to them a bill 
of sale for three s l a ~ e s ,  priced at $900, a bond for $1.400 and a 
deed of trust to J .  J. Reed as trustee upon his lands and other 
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property, to secure the pavnlcnt of the said bond when i t  became 
due, and he took possession of the store. Fo r  and on account 
of the aforesaid frandnlrnt contrirances the plaintiff, bg his 
bill, prays that the said contract may be decreed to be rescinded. 
his s l a ~ e s  returned and the bond and deed of trust canceled, and 
that the defendants be corlipelled to take back their goods. The 
bill also prayed an injunction to restrain the defendants froin 
negotiating the bond or selling the plaintiff's propert7 under the 
deed of trust. 

The defendants ansx-er. A. Rted says that he v a s  the 
acting partner in thc firm: that the plaintiff cnine to the (420) 
store on 14 April. 1839; that he proposed to sell the de- 
fendant a negro vonlan and her t ~ o  childrcn for $900, which 
this defendant refused unlev he ~vould take goods or proinissory 
notes. The  plaintiff then asked the defendant what Iic n.ould 
take for his goods and the lease of the storehouse as they stood. 
Defendant refused to scll them in that w a ~ - ,  telling the plaintiff 
that  he could not acc~lratelv estimate the ralue bv several hun- 
dred dollars; that the goods had never been inroiced since the 
business commenced, sixteen and one-half niontlls bcfore. The 
plaintiff then took an examination of the contents of the shelves 
and in  the space undcr and behind the counter. H e  said he 
wishecl to set his son up in business: it  ~ ~ o u l d  be a good scllool 
for  him, and if he purchased he should place his son there. ,I\fter 
chaffering for a length of time hc offcred to Ict the plaintiff 
h a ~ e  the goods and lease of the storehouse for $2300, and take 
his three negroes i n  part payment a t  $900 and his bond and 
security for $1,400, payable at the expiration of the 1ea.e. De- 
fendant stated to the plaintiff that it n a s  a haphazard businesb 
with him and that he ~ i ~ o u l d  prefer to take an inrentory of thc 
goods; that  the plaintiff should hare  them at  ten per cent on the 
cost. The plaintiff after much hesitation and again looking 
through the store agreed to accept the offer. The terms of the 
bargain was tllm distinctly recited by the defendant. and the 
plaintiff g a w  his full assent thereto. The plaintiff then inqisted 
that the defendant should draw up in  ~vr i t ing  a memorandum 
of the agreement, in 11-hich they should bind themselves for its 
performance. Defendant proposed to put it off unril the nest 
morning, but the plaintiff insisted that it should be then done. 
Re drew the nlemoranduni in which earh part!- mas bound for 
its fulfillnient in the penal 311111 of $2.000. ~ ~ l l i r h  thry hotli 
signcd, arid J .  J. Rced hecani~  the x~itness. The defendants. A. 
Reed and J. J. Reed, a rer  that the plaintiff was then sober; that  
drunkenness was not esllibited either in his conrersation or in 
his actions, before or after the conclusion of the contl act ; that 
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the plaintiff oil being ilirited remained all night ; lie slept iri a 
roo111 ~ v i t h  J. .J. Reed. and in  the morning conirnenced a 

(421) conr-ersation about the trade. The defegdant A. Reed 
dcnies that the plaintiff that morning or for weeks after 

r.-\prmsed to him  an^- dissatisfaction with his said purchase. but 
arers that l ~ c  nent  to the store and commenced selling. 7 ' b  
plaintiff ill the morning proposed that J o h n  Reed, the other 
partner, -honld be sent for and the writings then completed, 
n-hich xiaq according17 done, and the 11-ritings coinplcted and 
c\ecnted. H e  nrers that the plaintiff was then sober, nor xTas 
lie inipelled hy any species of duress or f raud to complete the 
said contract. hut he did the same villinglg and eagerly. A. 
Reed qays that lie then destroyed the nlemoranduni made the 
night before, the plaintiff saying it was then of no fmther  use 
after he had executed the writings. which had been thus formally 
dramn u p ;  that the plaintiff took possession of the store and 
goods. and 011 the 19th d a r  of tlw same inontll again purchased 
of the defendants an  additional stock of molasses and iron xvhicli 
the de fe~~dan t s  had in another house; that the plaintiff brought 
and delivered the slaws accordiix to the contract. The defend- a 

ants deny that tlic plaintiff is illiterate. but sa7 he signs his name 
a* ~vell  and has as good an education as conilnon laboring incn. 
They den>- that he is a drunkard or ignorant, but say that he 
possesses ordinary s l i r edness  and is keen at a bargain. The 
defe~ldants say t h e -  cannot tell with certainty the value and 
qualitit>- of the goods, but that John Reed on his a r r i ra l  in the 
nlorning said to his son (A. Reed) "yo11 ha re  made a bad bar- 
gain" ; arid the defendant John says that lie then thought so and 
yet belicws so. Defendants arer  that  i t  was six weeks after 
the contract v h r n  the plaintiff and an ignorant and a ~ ~ k ~ m r d  
clerk. ignorant of prices, made an in~rentorp;  that it  as after 
the plaintiff had taken possession and been trading for six weeks 
that he f i r ~ t  prolposed to rescind the contract. The defendant 
J .  J. Tired, the 31-itness and trustee, ill his answer, denies that 
the plaintifl was intoxicated at the time of the contract. The 
defendants deny all fraud and con~bination. 

This a imwr  was filed at Fall Term, 1840. The plaintiff then 
rcplied. Afterwards in  the vacation, to- it, on 24 December, 

1840, the plaintiff petitioned a judge to grant him a writ 
(422) of injunction to restrain the defendant from selling under 

the deed of trust, and the injuiiction xi%s granted. At 
Spring Term, 1841, the defendants mored to dissolve the in- 
 unction, and the court did dissolve i t ,  being of the opinion that 
the answer of the defendants denied the equity of the plaintiff's 
bill. The court thereupon decregd that the defendants recover 
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against the plai~itiff 2nd his zurcty. Ler ill Noore, tlic sum of 
$1,000, the arnount of the injunction bond; from nhich decree, 
I\ ith the consent of the court. the plaintiff appealed. 

On a motion to dissolre an  injunction usually the court can 
look at notlliiig but the anw7er and the exhibits filed and ad- 
mitted by the msrr7er. The plaintiff callq upon the defendant to 
testify ~ ~ h ~ t l i e r  the focts and circumstances stated in his bill 
are not tl'ue. If  the defendant i n  their ansrwr den. the facts 
and circumstzrncv nhich niake the plnintiff'q case the iniuncrioll 
of course niust foil. ac the proof fails. T e  hare  examined the 
hill. anrrr er and proceedings in this caie, and must say. with tlie 
judge who decided brlon. that the aniners of the defendant.. 
h a w  deiiicd all thc f:rets >111d circuln.taiice- nhich  make up the 
ryuitv of thr  ;,laintiff'$ l~jl l .  T3iit tlicre is one part of the decrec 
n~hich.  n.c think, iq erroneons, it  is in decreeing $1,000 aqain-t 
the plaintiff and his inrc t r  on tlir iniiinction bond. The act of 
asseinl-IIY (Rex. St., ell. 32. sec. 18) directs that on a dissolntion 
of an injnnction the bond shall be proce~ded on in the Fame 
manner and I I I ~ ~ P I .  the same rules and restrictions that bonds 
giren 11po11 appeal* fro111 thc coi111tr to the Superior Cowt  are 
proceeded on. I t  is obrious from the reference to appeals from 
the coaiity mui t .  as ~ r e l l  as from the nntccrdelit sections of tlic 
act. that this pror ision (3:111 only applx- to injunctions to restl.ai11 
executions on judgments at l a~v .  There has been no judpmt~~it  
at lax- against the princ~ilml. The defcnclants' remedv on ihc 
inj~mction bond is not by a motion under the statute but at con-  
inon lav .  The drcrer against the plaintiff and his suretv for 
$1,000 d l  be rer erhed; the reqichie of the decree dissolving the 
injunction is affirmed. 

T e  take the opportunit ,~ of r enmking  that the course xrliich 
was pursued in this cafe of granting an inj~inction after 
bill and ansrr-er, upon a petition prcseiitrd to a judge in (423)  
T acation, RCEIIIS T O  US i rreqilar .  I f  a11~- nen. matter had . . 
occurred ra iwlg  an equitr  to snpport an  injunction such rnattcr 
shodd  har-c heen disclosed hv a supplemei~tal bill. 

This opinion xi11 hr rcrtificd to the court below. 
PER C ' ~ R I A \ I .  Ordered accordingl~.  
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, i n  cslirtw trnst is not. as was formerly h ~ l d ,  a clrosc in action, but 
in eqnitr is mnsideretl n present interest, an estnte in possession. 
Therefore. IT-here such a trust is in a ~ C T I I C .  in personal property. 
nnd FIIC i ~ ~ a r r i ~ s ,  the I T - ~ ~ O ~ P  ilitt?rest of the IT-ife rests in her hus- 
1)aiid iri~rne(linte!~- and a1)solutely. and on his death, before his 
wife. I ~ ~ l o ~ i g s  to his personal reyrese~itati\-es. 

'I'he possession of the trustee is in c q n i t ~  the possession of the ccstrti 
qrrr t~,tc.st. 

T l i ~  doctrine applies. wen \\here the trustee is tn hold the property, 
and pay orer only the annual rents. profits. etc. 

The court will ~ ~ o t ,  hoverer. of course direst the trustee of the man- 
agtlnieilt of the trnst property. and delirer possession to the cestrri 
qltc, t rus t .  This rnust tlcpend upon the intention of him by v:hom 
the trust was created. 

\Vlle~,e property iq co~lre;\etl to a trllctee in trust for f l r c .  cole and 
<cl)nratc nce of n n-oman then married, and she survives her hui- 
band ancl ninrr ie~ a second time the nife  no longer holds the 
propert) to her colt and wpclrcctr use. but her whole interest. if i t  
be perqonal property. reqts in her vcond husband. 

THIS was a case t ransmit ted by  consent f r o m  the  Court  of 
Equi ty  of DAT~IE, a t  F a l l  Term,  1840, to  the  Supreme 

(424) Court  f o r  hearing. T h e  pleadings and facts  a r e  set f o r t h  
i n  t h e  opinion of this  Court.  

D. F. C a l d w l l  and  Iredell fo r  the  plaintiff. 
TT'or?rl~U and Bnrr-inger f o r  the defendants. 

DAXIEL, J. X a x ~ ~ c l l  Chambers, the  fa ther  of the plaintiff,  
bequeathed as  fol lon~s : "I pi re  and  bequeath to 1117 son E d w a r d  
cham her^, as t n ~ s t e e  of m v  daughter  Iilllle Chatnbrrs  ( n i f e  of 
H e n r v  Chamhers) ,  the  follon&q negroes. Beck, etc. ; to have a n d  
to hold to m y  said con E h a r d  i n  t rnst  a n d  f o r  t h e  benefit of my 
daughtrr  Al lme  C1ianibe1.q and  her heirs former. I t  is  l l l r  wish 
ancl reqnrzt that  lnv .on E d w a r d  n-ill p a r  o ~ w  to i n r  dnuchter  
, I r n l ~  the  profit^ nrizing fro111 rhe said ~ ~ c g r o e s .  ? e m - a n n u a l l ~ ,  
fo r  her ~ p p o r t  and  comfort." Tli a codicil to tlir  d l  the testa- 
tor  s a y :  "My intention i n  t h r  deriqc of the fire negroes, to-ni t ,  
Reek. etc.. to  m r  qon, E d v a r d  Chamhcrs, as t r i ~ s t e ~ . o f  1117 dauqll- 
trr, A \ i l ~ i ~  C'hanibers, IIIT i n t c ~ ~ t i o n  is  th i s :  1 g i w  the  fire ncgroeq. 
Beck, cic.. t o  E c l r a ~ d  C ~ R I I I ~ C ~ ~  to hold i n  tru-t.  a n d  for  the .sole 
7xncf i t  of m y  daughter Anne, to support her dur ing  her  lifc, ~ i t h  
tlle profits a l . i s i n ~  from the  labor and  hire  of the  said fi7.e ncgroes 
and their  increase. And if m y  daughter  Anne should h a r e  law- 
fu l  i-ur living a t  the t imc of her  death. tllcri T derise and  order 
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that the w i d  E d n a r d  Chambers. tructer of 1 1 1 ~  said dau~ l l t e r  
Anne, shall deliver and conrep absolutely, at the death of iuy 
said daughter. the qaid fire neeroes and increase to the said lnn- 
fu l  issue of nir- said daughter Anne, l i r ing at the time of her 
death. Ahid  if 1117 daughter, Anne Chanibcrs, should die nithout 
having issue, that then my son E d ~ ~ a r d  shall conrey the said firc 
negroes and increase in  equal shares to my heirs. or qliall sell the 
negroes and divide the money in equal proportions anlong my 
heirs." Henr- Chambers died. and his wido~x-, the said A h i e ,  
married George M i l l ~ r .  The trustee died, and George Nillrl- n aq 
appointed truqtce by the court of equity, and took into his pob- 
session the said qlal-es. George Alillcr then died, and the dcfend- 
ants are his executors. Anne, the widon., clairliing as ces tu i  qlrc  
tl-usf, lias filed this bill for an account of the rents and 
hires of tlie said slares since illc death of Xiller, her laqt (423) 
husband. The defendants hare  ansnered, and claim the 
rents and 21ircq of the ncgrocs as belonging to the estate of their 
testator. 

That  the qlarcs were well settled by the will to the separatc 
use of A h i r  ('linmher.. and excluded any right of her then hus- 
band (IIenry Clramhers), iq very clear. D a 7 . i ~  2%. C n i n ,  a n t e ,  
304: R u d i s d l  1 % .  TT'cltwn. 1 7  S. C.,  430. But there is nothing in 
the ~vi l l  of Xnxwell Chambers to show that he anticipated a 
second marriage of his daughter, and he did not attempt to pro- 
vide against wch  a contingency. The equitable interest in the 
slaves n a s  given to the plaintiff for life. I n  this Court the trust 
i n  a thing iq the estate in that thing. The plaintiff, therefore. 
had n right to malie an assignment of her interest i n  the slavei. 
On her second n~arr iapc ,  therefore. her interest passed to her 
husband. The recorrd husband took the slares into his pose+  
sion. I f .  howerer. h~ had not taken them into his actual poqses- 
sion, and they had bcen in the possession of any other trustee 
under the will, still such a posqession would not hare  been ad- 
verse to the husband, for tlie actual posscwion of the trustee is 
but considered as that of the pcrson beneficially entitled. In-  
deed, the estate of the trustee exists entircly for the benefit of 
the cesfzri q z r ~  t m r ~ f .  TT'herc the trust is csprcss, as in this case 
it is, there can he no adrerse possession betveen the trustee and 
ces tu i  ( p ~  t n i s t .  I t  is not, llowerer, of course. to direst the 
trustee of thc nlanagenient of the trust pro pert^ and to delirer 
the possession to the ( ~ s t n i  q u r  f m s t  for life. I t  must depend on 
the intention of the settler, or hiin bp nlloni tlie trust x7as cre- 
ated. Tidd v. Li s t e r .  3 Xad. ,  429;  D i c k  c. P i f c h f o r d ,  18 N. C..  
480. A chose in the possession of the trustee of the f e m ~ .  there- 
fore, is  not a chose in ac t i on ,  but it is a chose in possession, and 
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 ill on her marriage (if a chattel) pass to her husband. (;run- 
b ~ q  2'. X i l o o n ,  12 N. C., 456; P e t t i j o h n  c. Beas l ey ,  15  N. C., 
,512. A trust is not, as it n a s  formcr1~- held, a chose i n  a c t i o n , '  
but a presei~t interest-an estate in possession. I l l i t ford  r .  X i t -  
f o d ,  9 Tes., 08. 99 ;  Bu,.grss L! .  IT'heate, 1 Eden, 223, 224; Lemin 

oil Trusts. 523. The circumstance of the trustee being 
(426)  directcd to pay t h e  rents and hires s~rrti-crnnuullzj doer not 

alter the case. I n  P C ~ S O I I  7.. U e n s o n ,  9 Clond. C'h.. 201. 
the testator directed tlic interest of £10,000 to be for the sepa- 
rate use of his daughter. J ane  Lanc, the wife of J. Lane, for her 
life, free fro111 the debts of her husband, to be paid to her at the 
end of el er! six nlontlis. The husband died, and his  idow ow mar- 
ried again. H e l d ,  that the trust for the separate use ceased 011 

the death of her first husband, and that the second husband mras 
entitled to the interest. The same doctrine n a s  laid d o ~ m  bv the 
Court in I i n z q h t  1 % .  K i i i q h t ,  9 Eng. Cond. Ch., 199. T h e  tx-o 
cases are deci-iw against the plaintiff oil all the points in tlie 
caqe. The bill muat be d iw~irsed ,  v i t h  costs. 

PER CTRIAAI. Bill dismissed. v i t h  coqts. 

C i t e d .  Real l  r .  D a d e n ,  39 S. C.. 81 ;  Hurris t. I I c l r ~ i s ,  43 
S. C., 116;  L1pple r .  A l l e n ,  36 S. C., 124;  B r i d g e s  T .  1T7ilkins, 
ib.. 345; C a w o n  c. C a m o n ,  62 S. C., 58;  C h e n t h u m  v. li 'olclnnd, 
92 hT. C., 344; .-Lle.rtrnder 2,.  Du?- i s ,  102 S. C., 201; F o w l e s  1 % .  X ( -  
Lnuyh l i r? .  131 S. C., 210. 

SARAII SI'ACH et al. T. JOHN LOXG et al. 

Gliardians of lunatics are responeihle for compound interest in the 
same nlanner and to the e:nne e s t ~ n t  as ,guardians of infants: 
and Iwnds. etc., payal)le to them :IS guardians. bear colnpounil 
interest in tlie same nmnner as bonds payable to the guardians of 
infants. 

As account having been lieretofore directed in thiq case ( s ~ e  
22 S. C., 60))  and the master ha l ing  now made his report, ea- 
ceptions were taken by one of the defendants, and these excep- 

tions nox- came on to be heard. The nature of the excep- 
(427) tions and the evidence in relation to them are stated in 

the opinion of the Court. 

Boyden for the plaintiff. 
.J. T. I l ioreA~acl  for the defendant. 



(;.\\TO\, .J. Khe11 tliii (.:IIIV nay Iieretofuw I d o r e  11, i +e 
22  S ('.. 60) .  nc, diwctPd :Il l  :~cco~ult to he takrli of 11 llat I\ :I.; 

or ought to he ill t l l ~  11:rncl. of Gtorgc h i g .  a. guardian or 
cJsccntor of his f ; i t l i~r .  E'rcdi3ric Loilg. a ~ i d  that ali account shoi~ld 
al-o be taken of nliat :11ig11t be due from Jolin Long. for111i~ 
quardian of tllc wid  F~wl r~ r i c .  Tlliq has been done by tile coi~l- . . 
1111ss10111~r, a ~ ~ d  no cxceptio11 i i  11lade l o  his report h r  the defeutl- 
ant Gcorgil, alld, tht:.efoic, 21s to  >:lid. drfmdant.  the report 11111-t 

he confirmed. Se\ vral c~xcc~pt io~i~ ,  hon ( 3 7  (T, l i n ~  I ,  hcerr takcir 
thereunto 117 tlie defcntlant dolin. 

The first exception is to so much of the coiii11ii4oncr'i report 
as finds the defenda~lt John indcbt ed ill tlw i u ~ i i  of $303.75. be- 
causr of the personnl fund. nhicli canli. to hi\ lrandq ns g u n r d i : ~ ~ ~  
and ncre 11ot paid orcr to his successor. The mccption talws 
t h e e  distinct grounds. 111 the first place. it is incisted that the 
commissioner erred ill cliareing the defcnd:mt n i t h  annual ill- 
terest upon the balancr in his handi while lie n a s  guardian, be- 
cause that mardians  of lunatic. nw not. like guardians of 
n~inors,  chargeable. in :recount x-it11 their ~ a r d s .  v i t h  con~pound 
interest. The liability of the guardian of a minor for conlponnd 
interest results froin the dutv imposed upon him to lend out an? 
balance in  his liailds upon bond, x-ith security, and to account 
for the interest onnuallv. Rrtrnc.1, 1 % .  A l r t i t ~ g f o l ~ ,  4 1;. C.. 3 0 .  
This n a s  the rule before the act of Assembly v a s  parsed direct- 
ing that bonds, Ilotes and other obligations taken to one as 
guardian slionld bear coinpound interest. Laws lsl6, ch. 0 2 5 :  
Rer .  Code (Rev. St.. ell. 34. sec. 13). Sow.  as the act author- 
izing the appointment of guardians to luliatics enacts tliat suc.11 
guardianr shall h a w  the same pov7ers to all intents. constrnc2- 
tions and purposes. and shall be subject to the same rules, 
orders and restriction. as guardians of minors. tlicre can ( 4 2 \ )  
be no question but the sallie duty rests upon then1 of nlak- 
ing j'rofitabie to their wards the annual balance that may hc~  011 

lialld, and. of courscl, that tliey arc subject to tlie same rule of 
accountability. This 17-ould be the case, in our judgment, ere11 
if they had not the facilities of collrcting interest g i ~ e n  to ~ h c  
guardiails of ~ninors  by the act of 1816. VTe think, honc \ i~ r ,  
that, bv a fa i r  conrtruction of thc lax-. guardians of lunatic. are 
entitled to the bc~iefit of tlir facilities given by the act, ecjunl1~- 
p i t h  all other guardian.. . 

It is next inristed that tlic coil~~nissioncr erred in charging the 
defendant conlpou~ld interest after his guardianship ceased and 
while his brother Georgc acted as guardian. Sow,  the decree 
that John shall account i.. bawd upo11 the declaration tliat John 
exercised a control and influcncc orcr George, so as to prevent 



the latter from calliiig hi111 to account. And as the latter is in- 
$ 0 1 ~  ent, it iq j11.t that the former shall be responsible to the same 
r l tent  as the latter ~ o u l d  hare b-en had he performed his dnty 
in this reslpect. 

I t  is objected that the conimissioner has made no allo~vancc to 
John for the charge of nlaintaining his Innatic father while he 
acted as guardian. A\s n e  concur in t h e  rnnin in the conclusion 
whi& tlie comn~iv.ioner has d r a x n  from the e ~ ~ i d ~ n c e ,  that the 
cliarce of n~pintaiiiing the lunatic ought to be defra7-ed out of 
the profits of the real estate held by John,  we hold that no credit, 
because of that charqe, s h o d d  he given to J o l ~ n  in this account. 
The first exception iq therefore orerruled. 

The  remaininz cxcentions are ~o connected n i t h  each other 
t h n ~  they lnav all be coilsidered together. Before Frcderic Long 
became a lunatic, he settled propertv upon several of his children, 
but it does not appear that hp gare  any absolutely to his son 
John or IIenrr .  BY his \:ill. ho\wrer, xhich  was never after- 
~va rds  reroked, he dm ised to Henrv the land nhich  is called in 
the report and ~pokeii  of by the nitncsses as '(the old place," and 

put hini in the actual possession of part thereof, with 
(429) license to use and enjoy its profits. H e  de~ i sed  also an- 

other tract, v i t h  an  adjoining mill, to John,  and put him 
in  possession thereof and encouraged him to clear t h ~  land. 
vhich  Tvas then a forest, nnd to establish a settlement on it. 
After the father became a lunatic. John pnrcliased from Henrv 
the land dcrised to h i t t i ,  and it is in eridence that ,  until this 
time, John  and Henry  maintained and sup13orted thcir father 
without charge. S o w ,  n.e agree n i th  the commissioner that it is 
a fa i r  presumption of intent on the part of the father when this 
arrnnqeniriit Tvas iiiade TI it11 these sons that he should hare what 
he might need for his maintelimce or mpport out of t l i ~  profits 
tlms ~ ~ e r m i t t e d  to be r akcn bg them from propert\- of 17-hich he 
had p iwn  them possession. but n-hereunto the7 had no present 
title, and the n-hole charge of niaintnining the father ~ f t e r  he 
became a lunatic onght. Tre think, to fall upon John from the 
time he succeeded to George's interest in the land xhereof 
George had brcn put in l)osseq4on. Brit v e  do not concur with 
him in charging John any further because of rent.. TITe hare  
m a n r  reasons for d i s a l l o ~ i n g  such c h a r c ~ i ,  but u ~ a i n l r  and 
especially because. on examining the mass of depo;itionq, affida- 
vits and examinations on nhich  the co~liniissioncr reporth, there 
can be found no satisfactory data npon nhich  to state an account 
of rents and profits on the one side. and reparations, expendi- 
tures and charges on the other. The testimony seeills to be 



almost universally tha t  of opinion, a n d  of opinion not a lit t le 
influenced by  the prejudices and n i s l ~ e s  of those who testify. 

\Ye direct,  therefore, all  1lle o t h c ~ .  mtrtters of account stated 
as to  the defendant J o h n ,  cxccpt t h e  account f o r  the  personal 
f u n d  ~ l i i c h  passed through liis hands, and  of n h i c h  we have 
already expressed our  approbation, to he corrected, by  charging 
hiin oi11y n it21 the amounts. respectirely, f o r  which George, af ter  
lie hecanic guardian.  ha<  been credited for  and  bccausc of the 
maintenance of the  lunatic, and  n-ith interest thrreon d o n n  to 
the present time. a l loving 1ii11~ all  the credits ~ r h i c h  h a r e  been 
f o u i ~ d  by t h e  col~iniissioner to n liicll no exception has beell taken 
by thc  plaintiffs. 

T o  th i s  extent these escq)tions a r e  i l l l o ~ ~ e d , '  a n d  be- 
yond this  they a re  o~ erruled. (430) 

PER C T R I ~ ~ I I .  Order  accordingly. 

-1 tlrvisrtl. :1?i1011= other things. as follo\rs : "It is fu r t l~er  111y will and 
tlesire that all niy cllililrerr-tho% of n1y first wife--to-~vit, I3. C 
anld T), nlltl tliosr o f  lily S C ( . O I I ~  wife. to-wit. I? a ~ i d  I.' shall be 
i~111nlIy l~rovitlrtl for in property, a l ~ d  their estates. ul)on their 
n r~ ivn l  :it full age resl~ectivrl:.. to  he as  nez~rly equal as nlny be; 
a1111 \ T - ~ I P ~ c : I ~ .  ~ n t l e ~ '  the d l 1  of .I11ios Goocl~. (le(ww?tl. the three 
t~llilt lre~~ of Illy first v i fe  \\-ill he. a t  n ~ y  (iflath. elltitled to the 
t r :~( . t  of 1:rnrl on which I non- livc. nud whi~rh is valual~lc, i t  is my 
\\-ill an(l t1esi1.e that Iny ese:'ntors select three good nirn to value 
the mill 1:nitl on n-1iic.h I li\.i.. ant1 the11 to value of my slaves, 
rc~~r:ri~~iucr nfter 111:- wife's share is set off. a siiffic+t.nt ~mmber to 
Iw rc:i~:ll i l l  valne to th r  said 1:llrtl. :uld that said slaves so ralued 
11e set :lpnrt I)g illJ- eestcutors. m ~ ( l  i t  is my will ~u:tl tlrsire that 
tlic,:- I~c~loiy : ~ l ~ o l i ~ t c ~ l y  to lily tn-o clliltlren I1 ant1 I*'. and that they 
be Itel~t togctl~tl~. unrli\-itlecl u11ti1 thr  snit1 I.: ant1 F shall arr i~-r  a t  
f i~ l l  ace :r1111 then Iw etll~:~lly diritlecl bet\\-pen theni." The testa- 
tor, ill a l~l'evit~ns !!n13t of his will. had given E nud F the remain- 
tlrr in t \ \ -o tracTr of lantl. :tftrr the clenth of his \vido\v: and the 
0111- o t h r ~ .  tlcviw ill his n-ill to :1uy of his c.llildren was that the 
rcut of liis Iirnwes a n d  all thc residue of his estat? should be 
i~tl~inlly- tlivi~lc'tl milong nll his chiltlren. after taking out what he 
<;Ire to his witlo\\-. FI('1tl. tlmt ul~der  the clause recited, the 
t.llilt1rt.11 1': nlltl I' took al)solntely the negroes so directed to be 
wlnrtl  :kirtl :~llotttltl to llicl~i i~~tlependent of \\--h&t they were 
entitled to under the other clanses of the will, notwithstanding 
they wonld thus obtain a I:~rger portion than the other children. 



THE n as a bill filed at the Spring Term, 1840, of GKASVIT,I,E 
('ourt of Equity. The bill alleged that Thoinas Jones died in 

1837, seized and p o ~ s c - ~ d  of a large real and personal 
1131 ) estate, having first duly made his d l  and testament, suf- 

ficielit to pas$ laiids, which was duly prored at _ - - - -  

Term, ------, of Granville County Cour t ;  that the executors 
therein named h a ~ i n g  refuqed to qualify, administration with 
the nil1 annexed v a s  duly granted to the defendant, Lunsford -1. 
Paschall, n ho receired into his posvssion all the personal prop- 
crty of the Testator: that aii~olig other d e ~  ises in rhrl said will 
n as rhc~ folloving : "It is further 111:- n ill and desire that :dl my 
children. those of first wife, to-vit. .~iilos T. .Tones, Ruffin 
.Tones and Duffy Jones, and those of i l i r  qecond nife,  to-wit. 
Loton J o ~ i e i  and Thomas Jones, shall be eqllallv prorided for. in 
property and their estates, upon their n r r i ~ i n e  at full age. re- 
sl 'ect irf l~,  be ah riear1~- q u a 1  a i  inay be ; and n her(~;lq, under tlic 
u i l l  of -1ulos Gooc.11, deceased. the three child re^^ of i i i r  firqt wife 
will be at ~ I I T  death entitled to thc tract of land on xvhich I now 
l i ~  e and nhlch is raluahle, it iq n l r  i d  and desim that mv execu- 
lory iciect t h e e  good inell to ra11;c ttw said land 011 nhich I Lye, 
and then to raluc of lliy plar es r~inaii i ing.  after nix- nife's share 
is set off. a sufficieiit number to bc equal in ralne to the said 
land, and that said s l a ~  es so I allied be set apari hv 1111- cxm1tor.h; 
and it is 111~- nil1 and desire that they belong ab;olutely to 111~- 

t n o  children, Loton and Thomas, and that they be kept together, 
undix-ided, nntil the said Loton and Thoilia< <hall a r r i ~ e  at full 
age, and then be eql~al l r  diridcd betneen thmi  " That the conl- 
plailiaiit.; n e w  rhc three childrm of the testator nicwtioiicd in 
the -aid will by thc first nizrriagc, 2nd two of the defendants 
wcrc the rh i ld~wi  tl~ereiii ~nentioned of the second msrr iaqr ;  
that tlw true constlmction of the claurc referred to \T as, not that 
the t n o  dcfcndants. Loton aiid Tholnas. should hare  all the 
liegroeb so \ alued. but t l ~ t  t11~ h d  and ileqroe> qho~ild be valued 
as mentioned in  the haid clause. the ~ a l u e  of the land and the 
negroeq addcd together and d i ~  ided into fire equal lpr t s ,  and. so 
f a r  as the negroes nere  concerned, that t v o  of those parts should 
he giren to Loton and Thomas, and the other three parts to the 
complainanr~,  according to nhicli mode of dir isio~i.  the coin- 
plainants retaining their land, the children ~ o u l d  all be equal in 

property, as intended b -  the testator, as f a r  as it concern5 
(402) that clau-c. The bill then ftated that the admillistrator 

had put a different construction on this clause, and rc- 
fused to settle, and prayed an account, etc. 

I t  appeared from the nil l ,  n~hich  was anmxed to this bill and 
made a part of it.  that in a prexious clause the testator had giren 
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to the defendants. Loton and Thomas. the remainder in two 
tracts of land after the death of his wife, and that, excluding the 
clause in dispute, the only legacy to the three children by the 
first marriage \ws  in the residuary clause. n here he gites to each 
of his file childreii the rest of his ncgroes and all the residue of 
his estate, to be equally dir idtd among the111. The uuznerq of 
the dcfmdaui-  atlii~ittcd tllc facts stated ill the bill. The adliiin- 
istrator stated that he n-as ready to account and ]lay OT-er, but  
could not do so n i th safety until the court had placed the proper 
construction on the \\ill ,  and Loton and Tlionlas, the other de- 
fendants, suhinitted to ~ h n t e v e r  decision the court might make. 
claiming the negroe:, in question, box-ewr in opposition to the 
plaintiffs. 

At Spring Term. 1841, the cause m e  set for hearing. and 
transmitted to the Supreme Court. 

S o  counsel appeared for either party in this Court. 

Gasroh,  J .  I t  is difficult. perhaps impracticable, to g i ~ e  to 
the section of the 11 ill, nliich n c  are called upon to expound. anv 
construction which may riot contrawile the lvords of one 01% 

other part of it.  The first calausc, "It is further my will and 
desire that trll of 1 1 1 ~  children, those of my first xife.  to-wit, 
,hnos Jones, Ruffin Jones m c l  Diiff~- Jones. and those of 1117 

second nife.  to-nit,  Lotoii Jones and Tlionias Jones, shall be 
equally  pro^ ided for ill property, and their estates upon their 
arriving at full age, respectirclr. he :IS nearlv equal as may be," 
per se obviouslv imports all in twt iun  on the part of the testator 
of indiridual eq~mlity. that c:lch cl~ild illall be a, iicarlv cqnal 
as prxt icabl r  in point of property. Tht the Iat tw clause of t h ~  
sectiol~ declares, in tei.111, u l~ i (* l i  nil1  hit of 110 other c o i l ~ t r i ~ (  - 
tion, that the l~roper tv  col~teniplated in thnt ~cct ion  shall be so 
7 alned and allotred that tlie f 1 1  o cliildlw~ of the >ecoiirl n.ifc 
shall rereire as nnwh a. shall be equal i n  ~ a h e  toyhe  
11.1zole of that which at his death d l  accrue to the t h ? c ~  (483) 
children of the first d e .  Thc equality therebx- effected 
is :m equality bet~veen the t l n n s ~ s ,  not between the ind iz id i ia7s .  
Thc n-ordu arc as explicit as possible : ('and ~ ~ h c r e a s ,  iinder tlie 
will of *lines Goocli, deceased, the t7i1 r c  cliildrcw of inv first n ife 
will be at m:- death entitled to the tract of I a ~ l d  on which T now 
lire and IT-hich is raluahle, it is 111y nil1 and desire that mr rxecu- 
tors select three good iiien to ralne f l ip \ ( / id  1/111(17 011 ~ ~ h i c h  T I i~ i ' ,  
and then to r a h c  of r n , ~  slaves (remaining after my x-ife's share 
iq set off) a sufficient number to be ~ p t z l  1 7 1  r ( r 1 1 i ~  f o  f l l r  cuitl 
ltriid, and thnt said slare. 90 valued be qet apart b -  my executors; 
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and it is my will arid desire that they belong absolutely to my 
two children, Loton and Thomas, and that they be kept together, 
undix ided. until the said Loton and Thomas shall a r r i re  at full 
ape, then be equallr d i ~ i d e d  bctneen them." I n  this conflict. or 
apparent conflict. between the first and last clauses of this sec- 
tion, we hold it proper to aqsign to the latter the controlling in- 
fluence, and this for sexera1 reasons. I n  the first place, this is 
the enacting o r  clicposin~g part of the section. So th ing  is done- 
no propertv is giren or allotted-in the section until n e  come to 
this clause. ,111 the preceding parts do but constitute the proem 
or recital introductorv to vha t  is finallv directed to be given or 
allotted in thc conchidillg clause. The teqtator declares a wish 
or desire of equality in p r o l x ~ y  betvcen hi? children, then states 
a fact ~ E i i c h  nlav th~ ia l - t  Iiis pnrpoqe unless he make a special 
p r o ~ i ~ i o n  to niect the c a v ,  and finallv proceeds to declare di- 
~*e:.tl\- and ..pecificallv nli:rt disImsition sllnll he made of his 
pro pert^ in order to effect his purpov.  Sox-.  it  is a rule of 
p o d  sense, as n-ell ai: of lax .  that a rccital or  prcnmhlc, hen-ever 
~n i l~o r tnn t ,  as exp lan r~ro r~  of an aiilhiqnons enactment or dispo- 
sition 17 hich it i n t rod~~cr s ,  cannot he prmuitted to orerncle  the 
enactment or dispoqition if it is frcr  from a ~ n b i g u i t ~ .  I t  is a 
Bey to unlock the cabinet nhere the nil1 of hiill n h o  gives the 
Inn. in the pre~cribpd r79c is to b~ found, hut it is not the cabinet 
in nhich t l ~ a t  vi!l iq dcpn~itcd.  Tn the nest place, the lanzuage 

of the final or disposiirlg clause is nlorc ~ i n c q u i ~  oc-?l and 
(434) un+eldil~p than thni in rhc introdnctorx- cla~ise. The for- 

mer can adinit of hilt one interpretation. Wha tewr  is 
giren bv i t ,  is giren hr name to his t v o  childrm, Loton and 
Thomas, absolutel\-. The gift is of 8 %  Inanl- neeroes as shall be 
c q u d  in ralue to the rnhie of the tract of land ~vhereon he then 
residcd; and he cxl)resqlv rccocnizcc that this tract is. a t  his 
death, to he enjoyed bv "the three childrcn of his former n~ife." 
The t l r  o.  Loton a11d Tlioniaq. are to 2 i a~c~  as much as t l ~ e  other 
t h ree .  By no gloss, b r  nothing less than an explicit declaration 
to tlie contrarv, a i ~ d  that mnclc under snch circumstance.. as to 
entitle it to Iiiglier rclcrcnce. mid therefore to be reqnrded as 
aniiullinq to that rxtel~t   he preciqe di~position actuallv  mad^ in 
this clause. can it 1)c I ~ r l d  thnt T,oton and Thonlaq shall rereire 
but t z i  o-flrirds of the 3 d u e  of the land ~ i ~ h i c h  is to he enjoyed 
bv the other tlircr.. S o v ,  nliilc it ic atlniittcd that the' more 
obrio~is constructioli of tlie first or in t~oductory  raguse is of an 
intended equalitr beincell thc children a. i n d i r i d u n l c ,  its lan- 
guage is not absolutely repugnant to the inference of an intended 
equality hctwren tlicn~ aq c7nrc.cc.-that is to sav, ('the childrm of 
his first n i fe ,  to-nit,  A2~iios Jones. Euflis .Jones and Tluffy Jones." 
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on the one side. and "thov of his swond nife,  to-wit, Loton .Toii~s 
and Thomas Jones." of the othcr. Moreover, although the decla- 
ration of the testator's will for a certtriu e y u n l i t y  betveen his 
children is made with direct reference to the disposition, con- 
tained in that section ollly. it is, nevertlicless, a declaration of an 
eristing rizofice at the moment of r ~ ~ a k i n g  his will. As such, it 
rnust hare  had some influence upon all the dispositions thereill 
contained. S o n ,  alrhougll these children are constituted residu- 
ary  legatees and derives,  and therefore take equal sl~ares of 
whatever is not specifically given av-ay. tlierc are special and 
esclusire gifts to the t71v.1 children, Loton and Thomas. XT-hich 
cannot be c o n f ~ o l l e d  by the TI-ords in this clause. and nliich dcm- 
onstrate that at thr  time of making the d l  the testator did not 
intend an  exact individual equality, that he m i s  not under the 
influence of fh n t 711 o t i r r ~ ,  and that, therefore. in describing hi-: 
general purpose of cqualita in the clause in  question, it 
was a purpose u hich vould permit each of the two chil- (435)  
dren, Loton and Thomaq, to hare  a larger portion of 
property than either of his three elcler children. The special and 
esclusiw gifts to nh ich  71-e refer, and for which there are IN) 

compensating gift< to his other children. arc of thc T-o tracts on 
Green's Creek, subject to the vido~v's  life eqtate, n i t h  a special 
appropriation of $300 to their improvement. These certainly 
Loion and Thomas do take. and Ly taking these they are by th r  
act of the testator made richer than either of their brothers. 
And, finall-, if the first clause could be deemed entirely t?ls- 

posi t iv~  and as completely certain as the last-and thcy cannot 
be reconciled to each othcr by any exposition-then the former 
must g i w  way to the latter, upon the principle that in a d l  the 
last declaration of a testator's purpose must prevail. Tt must be 
declared. therefore. that  the construction contended for by the 
infant defendants. Loton and Thomas Jones, is the true con- 
struction of this will. 

PER C r ~ ~ a a r .  Declared accordingly. 

(436)  
DT'SCAS CAJIEROS and GEORGE MORDECAI. of Executors John 

Rex. v. THE COMlIISSIONERS OF RALEIGH et al. 

A,. 1)y will, dated in 1838, deviqed hi4 slave. to truqteec. to be removed 
as soo~i ap ~)ractiiaLle to Afrim and there settled in some colony 
under the patronage and control of the dmericaii Colonization 
Society. n i t h  a proviso that in caqe any of the said slaves should 
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~ ? f l s r  to Iw so rrinored, tlie slare SO refiising should he sold and 
the ]rroc,eecls of the sale should be ntltled to the fund created for 
t l i ~  relilo\-a1 ari(1 S~lpport of ~ l l ( . l l  of the slaves us should be re- 
r~lor-c~l n-ith their cmscwt. JIe t h w  &\-isril as  f01101w: "It is 
111y \vill anil tlesir' tlmr the lalltl ant1 ~~ln~ltntiol~-:~lmut three 
~ililr.: \vest of I::llriel~--and the serrrtil lots of l a i d  c~niprising 
1 1 1 ~  tiu-!.:~l'd est:ll~lislmelit. toqether with all 111)- (TOP. stocli of 
r\-iary lii11,l. ~~ lau ta t ion  tools alld carriages. iru~~lrineuts for tanning 
:11ltl cxri,gi~~g. householtl :~rl11 Iiit(.lien furnit111'e Iwlo~~ging to nic 
at t l ~ e  t i n ~ e  of In)- (1~:lth Iw o l i l  117- the said (trustees) or the 
snrr-iror of t l l r ~ ~ l .  and the procwtls of such sale shall constitute 
:I ful!tl to defray the esl~er~ses iliiMrilt;al to the rernoral of mg 
slarw to sunie (.olo~iy i ~ i  .\fric.;l mider the patronage ilnd control 
of the A\nleric.nli ('olonizatio~i Society aucl for the estal,lishment 
of wit1 slaves ill suc.11 c401011y after their removal to the same." 
'l'lir testntor thtw devised all the rrsiclur of his estate in the 
St:ate of Sorth (';irolina to the sanle trustees for t he  purpose of 
rrrc.tiiiq ant1 entlon-illy a11 infirniary or hospital for the sick and 
;~fflic,tetl ljoor of the c'ity of r\nleigli. I t  was held-F'irnt. that a 
stock of leather wliic~h thr  testator had in his t a u n i n ~  establish- 
111e1it a t  the ti~lle of his death passrd u~ldcr  the c41ause devising 
(.e~.t:r ilr 11ropert3- to he sold and the proceeds to constitute a fund 
for t l ~ r  ~,e~ilov:~l ant1 esta1)licliment of his slaves: s r c o ) ~ ? l ~ / ,  that 
~ m t  onl\- so 11luc11 of the f1111d prol-idrd by this clause as  is neccs- 
s i ~ i ~  for the reinoral of the sl;rres. I ~ u t  the 1 ~ / 1 0 7 ~  fund is appro- 
~~r ia te t l  for their reinoval, and also to their comfortable settle- 
i l i e ~ ~ t  ill Afri(.a, ant1 that 11o11e of it falls into residuum; thirdly. 
th :~ t  this der-ise is good :IS a dwise to R charitable purpose, and 
it is not :l,nainst the policy of this State to permit the emancipa- 
tion of slaws. ~ ~ r o r i d e d  they lw 1~11ovrcl and he kept removed 
out of the State. 

THIS v a s  a cauw renio\ cd f r o ~ i i  TT.~I<E Voi1r.t of Equi ty ,  a t  
Spr ing  Term, 1841, to  the  Sul3renfc Court,  h- consent of parties. 

T h e  pleadings. so f a r  a s  they a re  necessary to  show the 
( 4 3 7  object of tlie bill and  the  1)ointq i n  dislnite, a re  set fo r th  

i n  the opiriio~i of this Court .  

GAITOX, J. The  late  .Toliu l:cx, of the city of Raleigh, by  his 
will, duly cxeruted, a f t w  d q i s i n g  to his nep l ie~r ,  J o h n  Rex, of 
Nontgoaiery County. Pennsylvania, a t rac t  of land,  situate i n  
that  count-, dcxiqed all  hi, real  estate i n  the S ta te  of X o r t h  
C'arolina unto l h n c a i l  Cameron a n d  George TIT. Xordecai  and  
the  s u r r i r o r  of them, upon certain t rusts  therein af terwards par-  
ticularly d ~ c l a r r d .  Hc then bequeathed unto the  said D u n c m  
C a ~ i l e r o ~ i  and  George TI7. Mordecai, a n d  the  surviror  of them, all  
his  d a r w ,  i n  trust.  to  cauqe the said slaves, as  soon a f te r  the 
testator's death as practicable, to  be removed to Africa a n d  there 
qcttled in  somc colony iindrr ;he patronage mid control of the  



z4111erican Colonization Soviet!-, n i t h  a 1)roriso that in ca-c 311~  

of the said slareq qlionld rcfuse to be so rcxnorcd. the slare so 
refusing should be sold, and the nionev arising frolu thc s:~lc 
should be added to the fund crcated for the remoral and support 
of such of the clarcs as chonld he renmet l  to -1fricn ~iritli their 
consent. The  testator proceeded to declare his nil1 as follons: 
"Tt is 1117- nil1 and desire that the land< and plantation. about 
three milcs nest of Raleigh. and the w ~ c r a l  loti of Imid, co111- 
prisilip my tanyard ectal~lishnic~lt, together n'ith all my crop. 
stock of eT e?y kirid. pl:~ntation tools mid carri:iqes, iniplemcnt- 
for  tanninq and currying, holis~llold and ltitclien furniture. lip- 
longing to mc n f  thc tirnlc of rnv death, he sold by tlic said nulr- 
can Canieron arid &oree TIT. Yordecai, or the .llrT i ror  of them. 
and tlle procc~ds  of such sale qhall constitute :I f m d  to defray 
the expenses incidental to the remora1 of my slaves to some 
colony in ^lfrii.a ulltlrr the patronage and control of the ,Iiiieri- 
can Colonization Societj-, and for the rstnblid1nlent of said 
slaws in such colonr after their remoral to tlic same." The tes- 
tator then gave to tlie same derisws, and the w r ~ i r o r  of t11er-n. 
all the money belongin8 to him. all the debts due him. and 
all the residue of his estate not tlierein d ~ r i s e d  and appro- (439)  
priated, in trust, to arid for thc erection and cndo~nncnt 
of an infirmary or hospital for  the sick and afflicted poor of the 
city of Raleigh, upon a lot of tncnty acres adjoining the said 
citp, r h i c h  he tllerrbg nppropriated to thnt pnrposc. mid directed 
that r h e n  the constituted authorities of tlle city should appoint 
trustees canable in law of holding the wnie. the11 his said derives 
or the mrr ivor  of them sllould conrey the said lot of txi7ent- 
acres and the fund accruing from the money belonging to him, 
the debts due him, and the residue of hi. estate. :is above de- 
scribed, unto the said trusteeq so to be appointed, in t r w t  for the 
erection and endoimient of ~11ch hospital. &hid the testator fur- 
ther constituted the said Thncan Cameron and George W. 1 1 o ~  
decai executors of his will. The tcitator d i d ,  the execntors 
proved the will. entered immediately upon the performance of 
the trusts thereby imposed, and caused all the wid  slarcq, with 
the exception of a negro \\oman, T inncv ,  who n o d d  not con- 
sent to leave the State. to be remorcd to tlie colonv of Liberia, iii 
Africa. a  colon,^ under the control :ind patronage of the Almeri- 
can Colonization Socicty, where they are now r c s i d i n ~  as frec 
persons. The constituted authorities of the citv of Ralelgh ha! c 
appointed trustees capable in l a v  of holding the property appro- 
nriated for the erection and endo~rn1cnt of the hospital; and tht, 
Legislature, to enable the said trustees more efficicntlv to execute 
the trust reposed in them, has hy a spccial act conqtitutcd them 
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and their successors a body corporate and politic, by the name of 
"The Trustees of the Rex Hospital Fnnd." This bill is  filed by 
the plaintiffs, the said Cameron and Mordecai, for the advice of 
the Court upon certain questions of alleged difficulty i n  the con- 
struction of the will, and also that they may have a settlement of 
thcir accounts, under the direction of the Court, and to it are 
made parties defendants the Cornrni~sioners of Raleigh, the said 
trustees and the negroes so rwtiored to Africa. The  commis- 
sioners and trustees hal-e ansnered the bill. The negroes, not 
being in  the State, vere  made parties hv publication, and as to 
them the bill was taken pro confrsso.  -2 partial decree has been 

made. Nothing now remains for the action of the Court, 
(439) except the questions upon which their advice has been 

prayed. 
Thc first question is  whether a stock of leather which the tes- 

tator had in  his tanning estahlishment at the time of his death 
constitutes a portion of the fund appropriated for the remora1 
of his slaws to Africa and their esl abliqhn~cnt t h ~ ~ e ,  or  falls into 
the other fiind provided for the erection and endomnent of the 
hospital. Upon this question, we are of opinion that  the stock 
of leather does conrtitute a part of the first fund and does not 
fall into the second. Stock, as meaning a personal capital set 
apart  for use or profitable employment, is confessedly of rarious 
kinds, such as a q r i ~ u l t u ~ a l ,  mercantile, inanufactnring or vested 
in  public or c o r p o r ~ t e  funds. The expression used here is "stock 
of ererv kind." and it is used in  the same sentence in  which the 
testator disposes of his plantation and his tanning establishment. 
N o  reason can be discovered why terms so broad, used in this 
connection, can loc restrained to stock belonging to the planta- 
tion, and excluded stock belonginq to the tannery. N o  argument 
i n  faror  of such a construction ran  arise from the testator hav- 
ing expresslv named his implements for tanning, because in the 
same sentence he has named also his plantation tools. We arc. 
not a t  liberty to look out of the will for its meaning; and if we 
were, we cannot hold that the greater or less amount of this stock 
ought to affect the interpretation of the will. 

The  negro woman, Winney, who refused to go to Liberia, had 
been purchased by the testator upon a credit, and the price was 
unpaid a t  his death. The  execntors rescinded the contract with 
the seller, returned the s l aw and took in the testator's note. And 
i t  is asked of us whether the amount of this note ought not to 
fall into the first fund. We answer this question in the affirma- 
t ire.  The debt vhicli the testator owed for the purchase of Will- 
ney was chargeable on the reaiduc~rv part of the estate given to 
the hospital fund ;  and the ralue of Winney, if she refused to be 
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ren~orcd.  lieloncrcd to the c~nlnnizn+imi f ~ i n d .  Slip did r e f i~w.  and 
the transaction n.aq subs tan ti all^ a resale, and the produce 
of such resale must he appropriated as the testator has (410) 
directed. 

The remaining quwtion arising npon the pleadings is whether 
tlle u-llole of the flmd :tl)prnpriatcd to tlir renlol :il and sertlc- 
inent of these ncgioes is eiren for the bcnc+i:rl llic of the re- 
n l o ~  ed ncgrocs, to 1)c appliid to tlieir s i~pport  nitd :ldranccment 
and as their property. or nhether it is only subject to a charge 
for tlieir renloxd to Africa mid the first neccssar\T expenses in- 
cidental to their se t t lcw~~nt  in :r nen country, and after satisfy- 
ing t h i w  expens~s  C ~ C S  not fall in:o and pass ~ v i t h  the general 
residue. In  the :lnwer of the c.oinn~iisioners of I lalcigl~ it i~ 
insisted that tlle teqtator onlr  charged his estate with the c'x- 
penscs of remol a1 :md settlenicmt, and that the ~vhole snin re- 
maining in  the hands of the plaintiffs after defraying such 
expenses fall. into the 11o-pita1 fund. TI\-o gromiilq arc taken 
in support of this clainl. The first for that the ncqrocq at the 
time of the testator's death ncrc  ilarcs and incapable of takinc 
propert>-, that  a trust for tlicin or for their eii~:lncil)ation n a s  
illegal and roid, arid therefore results to those who n.onld h a ~ e  
been entitled if no s w h  disposition had been attempted. I t  is 
t rue that  as slaves at the dcnrh of the testator tlier were in- 
capable of taking a beneficial intere-t nnder the nill.  and that 
this bequest cannot be upheld except on the ground of a deriw 
or gifi to a charitable purpose. The T aliditv of a dispositioil 
of property, either by deed or ni l l ,  to "cllnlitable purpose.;" i.; 
aeknon-ledged by our act of 1832, ch. 4, re-ellacted in chapter 18 
of the Revised Statutes, bv which prorision is niade for com- 
pelling the executors or trustees of a charitable fund to account 
therefor. K o  dcfinitiol~ is giren in the statute of charitable 
purposes, but n e  qec no canse to doubt that  liberation from 
slavery. 11 hen not forbidden by la117 or inconsistent ~ ~ i t 1 1  public 
policv. is a purpose of this kind. Oar  ~ A T T  and our policv alike . . 
forbid the innnumiwon of s l a~eq  to reside amongst us, lmt the- 
never did forbid the renio~-a1 of rhem to :I free c(>u~iir? ir: older 
to their residence there as free people. Indeed. in Lans  1%0. 
ch. 9-sc~ chapter 101 of the R ~ T  iscd Statutes-it is the dccln1.c.d 
policy of this State to pronlote and enconrage their emancipa- 
tion so that they be but reniored and kept remored ~ r i t h -  
out the State. A\s a fund, therefore, d e ~ o i e d  to :I chari- (441) 
table purpose, not inconsistent but i n  accordance n i t h  
public policy and applicable TT ithin a reasonable period aftcr the 
testator's death, n e  see no d i d  objections to the appropriation. 
The second ground taken in suliport of the claim in the answer 
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is  that  the whole fund is not appropriated to the purpose of re- 
moval and settlement, but only so,much as i i  necessary for those 
purposes. We are clearly of a different opinion. The testator 
has expressly directed the whole fund to be so applied, and there 
is no reason to restrain such application. "Settlement" implies, 
~vhere  the fund is sufficient, comfortable settlement, and there 
can be no question but that the whole of the fund may be ex- 
pended without going beyond such a provision. The  objects of 
the testator's bounty are now free and capable of using, enjoying 
and applying what may remain of the fund appropriated for 
their settlement in Liberia. 

PER C ~ R I A M .  Decree accordingly. 

Cited:  Thomwsom c.  Sewlin. 28 N.  C.. 341: Cox v. Williams. 
39 N. C., 1 8 ;  ~ k o r n p o n  T .  _\'ewlin, 4 1  N .  c., 389; S. c., 43 
N. C., 45. 

<I. tlrrisrd to his wife. ~ ~ h o m  he also appointed his executrix, one 
thousand dollars during her life. and after her death to go to his 
c.hildren. The wife purchased nrgroes with this money, and they 
greatly illcreased in ralne. Hclrl. that the children, the remainder- 
111~11. hail no right or interest ~rhatever in these negroes, but that 
they hrlonqed absolutely to the wife. The remaindermen had 
only a right to the thousand dollars after the death of the wife. 
TTpnn a hill stating that this sun1 could only he raised out of the 
iir,rrro~?s. the court wnnld, during the life of the wife, decree that 
the) ~hould be held as x security for the capital sum. 

T r m  was an  appeal by leare of the court from an  interlocu- 
tory decree made by his Honor, S a s h ,  J., at Fall  Term, 1841, 

of WASHINGTOX Court of Equity, dissolving the injunc- 
(442) tion and annulling the order of sequestration theretofore 

made in  this case. The  question inrolred is fully stated 
in the opinion of this Court. 

.J. H. D r y m t  and IIecxth for the plaintiff. 
No counsel for the defendant. 

RT-FFIN. C. J. Tn I823 William White died, having made his 
last will. and bequeathed to his wife for life the residue of his 
estate with remainder to his four children, Joshua, Peggy, Solo- 
mon and William the younger, and he appointed Mrs. White 
and another to exeente his will. The  widow proved it, and with 
a sum of money belonging to the estate she purchased in 1824 

358 
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t l ~ r e r  slares. and took a hill of sale to herself. This bill n a s  
filed in 1839 against Mrs. White, Joshua, ??egg: and Solon~on 
by Tvilliani the son arid by Pettijohn, nho  c l ams  as assignee 
of Solomon, and it charges that Xrs .  T h i t e  made the purchase 
as executrix and trustre and for the benefit of her children as 
well as herself; that the liegroes hare  increased to ten, and that 
the nidow hag disposed of f i ~ e  of them without the assent of the 
remaindernien, and threatens to dispose of the others for 11er 
own purposes, and to send them out of the State and beyond tlie 
reach of those entitled in  remainder. The prayer is for all ill- 
junction against the renloval of the slares and for a sequestra- 
tion until security he given for the production of the negroeq 
at the death of Mrs. TThitc. and to ahidc the dccrce in the cause. 

The defendant arisnered. The material answer is that of 
Xrs.  White, \i~hicli denies that she purchased as executrix or 
trustee and exhihits the hill of sale to herself, and it avers that  
she purchawd for l~erielf  exclus i re l~  and hath a l ~ m p  claimed 
and treated the ncgroes as her onn.  I t  admits that the r n o n c ~  
nit11 rrliich she purchavd v a s  a part  of her husband's estate. 
but states that  t l ~ e  interest of her children therein is not at d l  
in jeopardy, arid that she is well able to pav to them at her death 
the ~ i h o l e  principal mone,v, and insists that thvy are entitled to 
no more and that tlie slares belone to her. Lh injunction :nrd 
sequestration Tiwe grmrtcd on the bill ; and on the coming 
in of the anwers  nnd on the niotion of Mrq. White the (443) 
sequestration n a s  discliarged alld the injunction dis- 
solved, his Honor declaring his ol~inion that Mrs. Kh i t e  wad tllr 
absolute owner of the slares. From that decree the plaintiffs 
were allowed an appeal. 

Thc appeal being from an interloculorv order prcwi ts  for the 
consideration of this Court but tlie isolated point decidcd bv his 
Honor. In diqposing of that it is also to he taken that Mrs. 
White did not expresdv llor did she inte11c1 to purchase as exrc2n- 
trix. but intended to hcco~ne the onur r  of the & I  rb ill her o n n  
right. Supposing that to be qo tlir argument for the plaintiffs 
is that the nionev inrertrd in the <la\-eq n a s  n trust f w d  in thc 
hands of 31n. Tli i te .  21.: csec.utris, for the hcnefit of 11rrself and 
her children, and therefore that thc o r i g i ~ ~ a l  truqt t o  nliich the 
fund  as subject attaches to the qlareq in nliicli it  has been 
invested. nhich  are to be substituted for the nloncr. The princi- 
])le n-e admit i q  a ~ O I I I I ~  one in n ~ o ~ n l s  and in the, Inn  of thi; 
Court, that an cwcutor or other trustee (.annot conr-crt onc 
species of propert- into another to thr  prejudice of the r ~ s t ~ c i  
r j u e  t n t s t .  11or to niakr a gain to hinlrtlf. H e  cannot use the 
trust flmd for his p r i ~ x t e  profit, but, altliough he must bear tlie 
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losses, the legatee or other cestui pue trust has an  absolute right 
to charge the trustee with interest on the money used, or  a t  his 
election to adopt the purchase and take the thing in  which the 
money has been invested, with all the profits. Burdett v. Willett, 
2 Vern., 638 ; Chadworth a. Edwards, 8 Ves., 46 ; Ryall  v. Ryall, 
,Imbl., 413; Selr'ton T .  Brnnett, 1 Rro. Ch. Ca., 361; Treves v. 
Tozc.nshend, 1 Bro. Ch. Pa., 384. Rut that principle does not 
appear to us to reach the case before us. The doctrine has no 
other foundation than this, that  the person who as cestui que 
t ~ m f  of the original fund claims the property in which it has 
been invested was, in the ~ i e w  of the court of equity, the owner 
of the fund, and therefore entitled to the profits of it as well as 
the capital. Fo r  that reason it doeq not seem to apply here. I f  
t h ~  testator had dirccfcd the money to be laid out in slares for 
the use of his v i f e  for life, and afterwards to go to his children, 
thrn  certainly the plaintiff's clnim could not be controrcrted. 

So if the legacy had been of slaves Por life and then o w r ,  
(4441 arid they had been exchanged for other slares or sold and 

tlirir proceeds rein;-ested in s l a n ~ s  by the tenant for life, 
illere ~ o u l d  be more strength in thc plaintiff's demand; such a 
claim to subsiitntion, to a greater extent at least than cliarging 
the last slaves as a secnritv for the value or pricc got for the 
first, was deemed donbtful in Black 7%. Ray, 21  N. C., 443. But 
there are 1wight7 conqiderations for a chancellor's inferring 
ererything against a tcnant for life of slaves, a t  lcaqt of female 
slarcs, who sells them. The act tcnds so manifestly to the loss 
of the reuiaindernlan, who is  legally entitled to the i smr  born 
during the life estate, that  it  seems almost an  inevitable con- 
clusion that the tenant for life conrerted thr  original ~ t o c k  into 
ai~other,  either hcnestlv, for  the benefit of all concerlrcd, or dis- 
lionestlp, to increase the profits of the life estate s t  the expense 
of the nlterior estate; and in eithcr case there is rnuch room for 
insisting on the equity that a change of form shall not diminish 
the interest of the renlailidcrman, and that he may claim either 
the first or  the last stock of slares at his election. I f  a legatee 
for life he not d l i n g  to raise negrors for the remainderman 1112 
ought not to aicept the legacy. When therefore the question 
shall come distinctlv before the Court, i n  due time and in a 

.proper case, whether the remainderman of slarcs ought not to 
hove that election. TiTe shall be ~ w l l  inclined to listen fawrahly  
to the argument for the remainderman, and so to regulatc the 
relief as far  as ITS can find onrselres sustained by autlioritv or 
principle as to gire to the reniainderman the fnll benefit of the 
honnty to him. and take from the tenant for life all inducemmt 
to dispose of the subject of the legacy improperly. 



But the present is not a casp like those n c  hare been conqidor- 
ing. The subject is a sum of money; and it is not left in the 
hands of the executrix to be inrested for the \)emfit merely of 
otherq. But during hcr life shc is hcrielf to ha1 r it. mid aftcr 
her death it is to go orer. The remainderinen h n ~ e  thcrc.forc 
the capital only gir-en to them. and all the profits during her life 
belong to the r ~ w u t r i x  herself. Llll therefore thai the remain- 
dernlen can j u s t l ~  aqk is  that at the death of the tenant 
for life the principal money be paid to them. They may (445) 
indeed, in case the money be in i e o p a r d ~  from the in- 
solvency of the csecutor or person hal ing  the fund. or from itq 
being improprrl> inr ested, ask also to hare  it so secured that it 
may be forthcoming at the proper tiine, and if need be that it 
be declared a charge or1 any eqtnte in ~vhich  it inax, har-e been 
invested. But ihiq hill is not frnined nit11 ally such r-ie~v. 011 
the contrarv. i t  claims the slaws t1ieinselws as the equitable 
propert;- of the remainderme11 of the nioner nit11 which they 
r e r e  plwchased, and seeks to hare  their deliwry specifically, at 
the dcaih of M n .  White. drcreed. Such a property rw think 
the reni:~inde~mtw h:lr-e not. TT'r do not find a case to give color 
to the claim. I t  is d l  krionn that the illcrease of s l a ~  es is a 
substantial part of their profit. S o w  the profit of the purchase 
ought to go to the person to rvhom the profit of the riioner7 be- 
longed n i l h  vhich the purchase n a s  made, and this u1)on the 
principle of the rule on ~ ~ h i c h  the plaintiffs build their claim. 
They say the neeroes are theirs bccau~e they n-ere bought v i t h  
their money. Then they are only theirs as f a r  as their money . goes, mhich is to the extent of thc principal sum at the death 
of I s .  l i e  I f  they had stated that  they could not get that  
except out of these negroeq, and had nqkcd that thcy shoulcl he 
declared a s c c u r i ; ~  for the capital. tlicre n.ould hnrc been but 
little lleqitatioil i n  granting the p ~ y c r .  But it would be cs- 
t r e n l e l ~  unjust to the mother to allow the remaindermen to lie 
bg for fifteen j-enrq. nhcn tllc neeroes hnr-e gro~r-n in value from 
four io fir? hu~ldred  dollars to as m a n r  tliousandq. arid the11 
insist upon harinq the purchaied elarcs and all their increase, 
which in  effcct ~ ~ o u l d  hc td. ~ e t  all the profits of the lcgncr eireri 
to the wife. As the plaintiffs hare  no right nllater-er i n  those 
profits during Xn. TThite'q life thcy cairnot cngraft on the prop- 
erty in the s law> their right in remainder to the moiwy inr cqterl 
in thein. becauqe that v o d d  Ire to gir-e thein much more than 
the money and for a n  act of the tenant for life TI-hich n as not 
intended io injure and has not injured the remnindprmen, but 
waq done for the lalvful and fa i r  purpose of i~icreasing the 
profits, to nhich  she n7as entitled. 
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We must therefore declare that  we sek no error i n  the 
(446) decree made in  the court of equity, and direct it  to  be so 

certified to that  court. The appellants must pay the 
costs in this Court. 

PER CITRIAN. Ordered accordingly. 

JOSEPII WERR r. CHARLES GRIFFITH. Executor of Daniel Webb. 

I n  this rase the court, upon the facts, pronounces that the plaintiff is 
not entitled to the account he seeks, and dismisses the bill with 
c20sts. 

THIS was a cause transmitted from ROTITAX Court of Equity, 
a t  Spring Term, 1841, to the Supreme Court by consent of 
parties. The pleadings and proofs are stated in the opinion 
delivered in  this Court. 

N o  counsel for the plaintiff. 
D. F. C u l d u e l l  and Boyden for the defendant. 

GASTOS, J. The bill in this case was filed in February. 1839. 
It charges that some time in 1829 the plaintiff, "having fallen 
into great difficulties, caused in some degree bv an irregular 
course of life," was induced by his  brother. the late Daniel Webb, 
to break up housekeeping and remove to his  house; that  a t  the 
same time he was persuaded by his said brother to execute to c 

hinz ( the said Daniel) a conveyance of two negro men, Stephen 
and Rufus ;  that for these negroes no consideration whatever 
was paid. and that  the convyance was made upon trnst that 
the said Daniel would pay the plaintiff's debts to the amonnt 
of their value; that  the said Daniel held them for four Tears, 
and then, without having paid or accounted for their hire or  

serrices, reconveyed the same to the plaintiff; that  about 
(447) 1829 he sold to Joseph and Tqhn I rwin  a tract of land 

a t  the price of $1,230. and for the purpose of satisfying 
the fears of Joseph Irwin, who expressed an  apprehension that 
the said Daniel might h a w  some claim upon the land the said 
Daniel joined in the deed of conrcvancc, and the purchase- 
money was receiwd by the said Daniel upon a n  express trust 
to be applied to the plaintiff's use in the payment of his debts 
and otherwise; that a t  the time of going to l i re  with the said 
Daniel the plaintiff carried with him several head of cattle and 
hogs, corn, wheat and bacon, which m r e  used i n  the family of 
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the said Daniel under a like trust to account; that the plailltiff 
 SO carried v i t h  hi111 a 1ragor1 and team of four horses undrr a 
like trust to account, of ~rhic l i  the said Daniel had the usc of 
four years, and that be also carried a set of blacksn~ith's tools 
under the same confidence, which the iaid Daniel receired and 
finallr kept. The plaintiff charges that the said Daniel did not 
discharge the said trust b r  paying the debts of the plaintifl or 
applying the money or propert? to the plaintiff's use, nor e w r  
accounted for the same; tliat the said Daniel i q  dead, and the 
defendant a t  the last tern1 of Rowan Countv Conrt nrorcd !lis 
will as executor, and he tllerefort? prays that the defendant m y  
be conlpelled to account with the plaintiff for the services of the 
said ncffrocs and horses and theArnoneY and other property so 
receired by his testator in trust for the plaintiff, and to pap 
over what may be found due upon taking such account. 

The defendant's answer denies that his testator ever receired 
any nloney or other property of the plaintiff in trust for the 
said plaintiff; and says further that if the testator erer  rece i~  ed 
or held any property in trust for the plaintiff i t  was upon a 
fraudulent trust to corer the same from the demands of the 
plaintiff's creditors. the execution whereof cannot be enforced 
in a court of equity. The defendant further insists that if any 
money or other property of the plaintiff came to the hand* of 
his testator the same was full? accounted for unto the plailitiff 
or to his creditors long since; saith that the plaintiff emigrated 
to the State of Tennessee in 1534 or 183.5; that he had resided 
with defendant's testator from the gear 1829 until about 
a year before said emigration. when he married and ( I I q )  

rnored a ~ a y  and made one crop; that the plaintiff waq 
very largely indebted when he came to his brotller's house. :t~iil 
all these debts were paid off. and as defendant helieres by the 
sale of the land to thc Irwins, by the profits of his property while 
a t  his brother's house, and the sale of one nepro ~ r o l i ~ a n  to R .  FI. 
Kilpatrick;  that any benefit which thc twtator could  ha^-e dc- 
r i ~ ~ e d  fronl the use of the plaintiff's \ragon and te:nn or any 
other property of the plaintiff, uscd bv his teytntor. n ac far  l ( ~ \ s  
than the espense of boarding and supporting the said plaintiff 
while there;  that no pretense of any slwh trust is 11ox alleged, 
or of any claim to an acco~mt aeainst his said brother v a s  c>\x1r 
advanced by the plaintiff ~ ~ l i i l e  lw resided in Xorth Carolina 
or after his removal to Tcnnecsee, during the life of his brotlicr; 
that the testator died in December, l83'i. vhen  the jh in t i f f  
came to this State and contested his n i l l ;  that haring failed in 
this contest he set up  the present claim. vhich  the defendant 
insists is ~11olly unfounded and itiiquitom, and n liicli. if it r , ~ c r  



existed, is barred by the statute of limitations, whereof the de- 
fendant specially prays the benefit. 

The  answer haring been replied to and proofs taken qpon both 
sides the cauir n a s  reniorcd to this Court for  a hearing upon the 
pleadings and proofs. 

There is no dirrct eridrnrr  of any such trust as that alleged 
in the bill. I t  appears from the exhibits produced that  on 6 

' April, 1829. the plaintiff executed an absolute bill of sale to his 
brother Ilaniel for the t ~ o  negroes, Stephen and Rufus, thr  con- 
sideration ~i~hereof i~ stated to be $550, and that Daniel, on 27 .  
September, 1834, executed a reronreyance of those negroes to 
the plaintiff for the consideration as recited i n  the bill of sale 
of $600. S o  cridcnre is offered on either side explanatory of 
these instruments. It is in evidence that the plaintiff, about 
this time or shorllv before, mas greatly harrassed with debt and 
had a portion of his crop sold a t  execution. Gne witness, to 
xrl~om Daniel Webb applicd to become surety for thc plaintiff, 
inquired of the plaintiff the amount of his embarrassments. and 

TI-as informed that  his debts were between three and four 
(449) thousand dollars. I t  is i n  proof that when the plaintiff 

was broken up he went to  Daniel Webb's and carried 
with him not only the t u o  negroes a b o ~ e  n~entioned but a negro 
girl, three bcds and a table, tmo wagon loads of corn, about 
1,000 pounds of pork, 300 pounds of beef, 100 pounds of lard, 
a wagon and four horses and a set of blacksmith's tools; that he 
married about the year 1833 or 1834, and moved off soon after- 
wards to a n  adjacent plantation, and then carried away with 
him all the propcrty aforesaid but the blacksmith's tools which 
he left behind, and the prorisions, nliich were consumed by him 
and the family. I t  is in evidence that nanie l  Webb, i n  March, 
1829, as the agent of the plaintiff and for the purpose, as lie 
alleged, of trying to Imy the plaintiff's .debts, contracted to sell 
a tract of land to Joseph and .Tohn Trvin at the price of $1,230; 
that the lmrcliascrs required of Daniel to join in the conveyance 
and he did so: that the nioncy n a s  paid in the preseiice of both, 
but receired by Daniel for the arowed purpose of bcing applied 
to the p a p l e n t  of the plaintiff's debtq; that i n  January,  1533, 
the ncgro girl who had brhen carried to Daniel's, h u ~  was not 
included in  his bill of sale, and her infant cllildrcn ve re  sold 
by the plaintiff in person to E l p a t r i c k  for the su~ l l  of fire hun- 
dred dollars; thai the plnintiff zlleged that this solr IT-as necc-s- 
sary for the payiilent of his debts; that the plaintiff and his 
brother Daniel nere  both present at the time when the money 
was paid, and the witness thinks, but he cannot pos i t i~e ly  so 
affirm, that the money was taken by Daniel. I t  is also in  proof 
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that on 18 October, 1q8-1. ~ . l l o r t l ~  before illr lllcrii~tiif r r~ i~~o \ -ed  to 
Tennessee. he sold the negro lmy Rnfu., o w  of the tni, con- 
veyed to Daniel and 1))- l~iill rec011~ cj-ed to the plaintiff. 1 0  John 
S. Carson for tile pr iw of ?;100. : ~ n d  thi. 1110110~ n a -  pl id illto 
his own hands ; that he t h m ~  mack :I l>nhlic enlc of hi? f~il-l~i:mc, 
rattle. hogs and other perishable nrtirlcs. and il~o\-t~rl c\f; n i t h  
three negrors. n u ayon pnd f ~ i i r  horse, a i ~ d  n c : ~ ~ n - n l l  to T m -  
nesser, and no conll~laini ha.: e ~ e r  l i ~ c n  hr~ard in tllc n( ichbor- 
llood of his l e a ~ i n g  any debts 1unp:rid. .I fem:lle nitneqs ~ h o  
liied in Daniel'. faniily te-tifici ilia1 shc ha< : ~ t  different iillics 
heard the plaintiff ask Daniel for moncy to pay off debrg. 
particularlr the h r r i s  debt, for nhich  hi. land n a s  sold. (130) 
when Daniel rcplied that he could not tmqt  him TI-ith 
the 1none-i but ~ ~ o u l d  pay 08 the clch~. hi~l~qolf .  Tlier(3 '10 ci i -  
derlce n h a t  nns  the oriqinal amount of the Burris debt on n(.- 
connt of IT hich thiq n itnecs cays tlltl land 11 'I-. -old in 11::  xi^. 
1829, except that it appears tha t  in O c t o l ~ ~ .  IS? '? ,  T311i~i. h,rd 
i. dccree againqt both the T T - c b l ~  for $NO and int(vc*t: thnt 
execution thereon issued. and tlla; 011 4 , Jpn~~nrv .  1\73. :lhont 
nhich tinle the plaintiff sold ihe ncwo n - o l n : ~ ~  :111d cliildrr~r ti, ' 

Carson. this dcciw, nit11 inrcw,t and co~ l s .  :rmounrinp ,111 to- 
gether to $287.92, n.as paid by one or the other of rhc defendants 
in the execution. The ferllale nit~lc.5 ~lno\c. ~ d e r r e c l  ro itntcs 
that the plaintiff generally ~ ~ o r k e d  on the plantation 01. in thc 
blacksmith shop ~ l i i l e  at his 1)rothcr'q. and nlthonch he occa- 
siorlally drank freely n as not h~bi t i~ : r l lv  drunk ; that the neeroc.. 
horse; and ~ m q o n  nhich he 1) ron~l i t  n i th  hiill \\ere e111p1oy~d 
and used on the plantatioii, I i lr  illat dn r i lg  thc~ n l d c  ti~zlc the 
p!aintifl' resided there she ncicr  hcmd of any claim qet up  b~ 
hlnl becmise of the qervices of the negro or u-e of the property. 
Other x-itnesses rcprewlt  the plaintiff as ocmsionallr ridixg 
about nhen residing in his brother's family. and nre iqnorant 
whether he rendered anv labor on the plantation. single v i t -  
ness testifies that qhortly before Danicl's death he o h v ~ r e d  that  
the blecksmith's tools TI-hicli had been lcft there belongd to the 
plaintiff, and state; that t11c.e ha1 c bee11 ;old bv the executor 
as the property of his testator for thir tv dollars :md some centc. 
T n o  letters nrr exhibited b , ~  the defendant nri t ten bv the plain- 
tiff fro111 Tcni~e~cee ,  onc datrd 28 June ,  lsX3, the other 23 X ~ T .  
1836. They arc nri t ten in an  affectionate. brotherl\- ctrle, cs- 
pres. n desire that thc twtator ~ i ~ u l d  rcmoTc to Tennessee, hut 
contail] no i ~ i t i i ~ i a r i o ~ ~  of :nl\ n n w t t l d  (1er11al1d-i ( ~ \ i ~ t i l ~ g  h t ~ r c ~ e l ~  
them. 

Tt is not i~tlprohablt~ that the ancc of t h  IIcg-ocs, r h o ~ i ~ h  
absolute in ita f o r n ~ .  n.;li intendcrl 3.: n swi i r i t -  for E O l 7 i p  pur- 
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pose nell  understood betwren the parties, and thic, purpose 
having been ans11-ered, that the qarne were reconrryed to the 
plaintiff. But we are not authorized by any evidence to declare 

a trust, and if there were one we are wholly unable to 
(451) ascertain what mas the trust. In regard to any trust 

which entitles the plaintiff to claim an account becnuscl 
of the supposed profits received by the defendant's testator from 
the use of the wagon and horses or of the other articles of prop- 
erty carried by the plaintiff to testator'q residence when he re- 
nioved thereto, and while he l i ~ e d  as one of the testator's fnmilv, 
there is an  utter defect of proof. The testator did undoubtedly 
rewire money of the plaintiff as his t ry~nt .  and the 1)laintiff 
might hare  demanded an account of this agency if it remained 
un~ett led,  and he required such an  account within the time pre- 
scribed by l a m  for bringing actions of account. Rut we are 
satisfied that this ~na t t e r  of agency was settled between the 
parties. J t  is very improbable if it  remained nlisettled when 
the plaintiff married arid removed from his bl.other's residence. 
obtaining a reconreyance of the negroes and carrying away his 
property with him, that he would not have asked for a settle- 
ment. Still less can it be believed that he would have finally 
left the State without any intent, as we can discorer, to return 
thereto and hare  made no attemnt to close this matter of account 
if it  were yet open. And his siience ever afterwards during his 
brother's life in relation to any such unsettled account removes 
any reasonable doubt which we can entertain about it. We 
have no hesitation therefore in refusing the account asked of 
this agency. I t  may be that the blacksmith's tools, left by the 
plaintiff a t  his brother's house and disposed of by thc present 
defendant since the death of defendant's testator, were the 
property of theqrlaintiff. I f  so the sale thereof constitutes no 
bar against the plaintiff's recovery of then1 from the possessor, 
and may give him a right to sue the defendant for their value 
in an  action of trover or  for the price received in an action of 
assumpsit, but i t  furnishes no substratum for this bill. 

I t  is our opinion that the bill must be dismissed with costs. 
PER CVRIABI. Bill dismissed with costs. 
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.L hu\hand and nife  h n ~  illg parted and bec,oiue aftern ards reconciletl. 
Ftecl, the hu\b;u~tl. 111 tleecl. c~mr ejed to J I r l ~ r ~ i e  certain slaves. 
1;incl~ etc.. "in trnst tll:tt s~rid JIclmi~e shonld hold the zxid land 
s l a ~ e s .  rtc. .. to the u\e of 1anc.j. the wife, for and during her 
naturxl life. :~ntl after her tleath to the use of her ch~ldren by 
the said Steel : and the said JIel~ane. in execution of the trusts 
hereby intcl~clccl to  he 1 rented, n1ay l e a v  out the lanil% and hire 
out the ilegi'oe. ~~foresnid and sell the household and kitchen fur- 
niture, itoi*l, of c.nttle. horses and sheep, or any part thereof. and 
p1:lce the inoni,~ out a t  interest, or ap~) ly  the same toward? the 
I ~ I : I ~ ~ I ~ P ~ I : I I I (  e of the wi(l Snncy during her life : i t  being the 01) 
jrcat ant1 illtention of the wid Steel to settle in the hands of the 
wid JIel~nnc n ilevmt mai11tmnnc.e awl suppnrt for his wife, 
Sant7y, orrr  a i ~ d  allore her c.lai~n~, to do!rcr and to secure an 
interest iii the prctperty aforcwirl in rernaiilder to the children of 
the wit1 Steel on the hod5 of the said Sancy begotten." Held,  
that 11y this deed the ~vife  took. in equitr, :all eqtate in the prop 
erty to h r r  vo7r and (cpn t  ntr uie. I t  necessarily follons. w11r11 a 
1111sl)ancl 111:1lir< a c.onreyanc4e to a trustee for the use of his wife. 
that it  is for her \07c and scparntc use. 

I f  there be an e1l)recs gift to the 111i\!)aud b j  the wife of her separatr 
tsitate. or if one c:~n b~ implietl. :IS from the receipt of him of the 
iilcoine of her e\tnte by her dirtvtio~i or ~ e r m i 4 o i 1 ,  and employ- 
ing it ill the \ n p p ~ r t  c~f his fa rn i l ,  inc.lud~nq the wife: ill sucl~ 
c.aies the 11 ife cnnnot charge the assets of the dead husband for 
the 111oneg thus received nntl applied : or. at most. for riot longel' 
than the year ~ i m t  hefore hls death. 

T I ~ E  case came up f r o m  Oe.~xcx Court of E q u i t - .  T h e  fact? 
:Ire stated i n  the opinion of the  Court .  

1-orzrood d f ; ~ n h n r r i  f o r  the  p l a i n t i f l ~ .  
Wndd~17 for  the defendants. 

RI-FPIN, C). J. Differences h a r i n g  a r i w i  brtwecn Joseph Steel 
a n d  h i s  wife the friends of the parties interposed and effected a 
reconciliation i n  J u n t .  181 2 ; and  they afterwards cohabited tn- 
gether un t i l  his dcatli. intestate, i n  1818. As a par t  of the ar-  
rangenzent Joseph Steel, "for a n d  in consideration of an 
agreement heretofore entered into f o r  the  purposes here- (45.3) 
ina f te r  mentionrd. and  of the qum of," etc., conveyed to 
David  Mebane i n  fee n par t  of the  t ract  of l and  on whicli he 
resided, including his dwelling house and  f a r m  houses and  con- 
t a in ing  150 acres, three d a r e s  and  other l>crsonal chattels thereill 
~nent ioned ,  "upon t rust ,  nevertheless. tha t  said 31el?ane s l~ould  
hold the  said land,  s laws.  etc.. to the  use of N a n c r  Steel, wife 
of the  said Joseph,  fo r  and dur ing  her  na tura l  life,  and  af tcr  
her  death to the use of her  childrcn bv the .aid Joseph:  and  tllc 
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said Mebane, in execution of the trusts hereby intended to be 
created, may lease out the lands and hire out the negroes afore- 
said, and sell the household and kitchen furniture, stock of cat- 
tle, horses and sheep, or any part thereof, and place the money 
out at interest, or apply the same towards the maintenance of 
the said Sancy during her life; it being the object and intention 
of the said Joseph to settle in the hands of the said Mebane a 
decent maintenance and support for his wife Kancy over and 
above her claims to dower, and to secure an interest in  the 
property aforesaid in remainder to the children of the said 
Joseph on the body of the said Nancy begotten." Upon the 
execution of the deed Mebane took possession of the estates and 
effects and hired them to Steel, the husband, for a year, and 
took his bond with surety for the hires and rents; and he so 
continued to do from year to year as long as Steel lived. Steel 
made no direct payment on the bonds, but at his death they were 
held by Mebane, the trustee; nor is any communication made 

. to appear between any of those partics on the subject of such 
payment. The intestate left four infant children who are the 
present plaintiffs, and administration was taken of his estate 
by the same David Mebane and Mrs. Steel, his widow, who made 
sale of the personal property, not including any part of that con- 
myed to Mebane. At that sale Mrs. Steel purchased, among 
other things, a negro named Allen. I n  1823 she was also ap- 
pointed the guardian of all her children. I n  June, 1823, an 
account current of the estate was stated by the administrators 
upon which appeared a balance of $219.67 in favor of the estate 

and in the hands of Mebane, which balance he then paid 
(454) to Nrs. Steel as guardian, and took her receipt therefor. 

I n  that account the administrators were charged with the 
price of the negro Allen, as sold to Mrs. Steel, and were credited 
with the bonds before mentioned, which were given by Steel to 
Mebane for rents and hires as a disbursement. 

The intestate's children have brought this bill against Mebane 
and Mrs. Steel, in which they elect to have the sale of the slave 
Allen declared void, and claim him and his hire; and they pray 
for an account of their father's personal estate, and insist that 
the deed to Mebane did not create a separate property in the 
wife, but only an ordinary trust for her, which vested in the 
husband; and also insist that the bonds for rents and hires ought 
not to be set up against their father even if the deed did create 
such separate estate, because, as they allege, their mother resided 
with her husband and was supported by him. The bill also 
charges various acts of neglect of duty in Mrs. Steel as guardian 
and the improper application of the funds of the wards, and 
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prays an  account against her as guardian. Xrs .  Steel by her an- 
sx-rer states that  she gave the full raluc of the slave Alleri, aud has 
a l ~ ~ a y s  considered him as her property; but snlmitq to surrender 
him if the court deem it proper; and after offering explana- 
tions of sercral of the c h a r p s  in the bill she submits to acco~mt 
as prayed. But both of the dcfcildni~ts state that the deed by 
the husband way intc~lded to ~ e t t l ~  the property to the C O T ?  and 
s e p r t r f e  use of Steel during her lifc. independent of all con- 
trol of the Inishand: and insist on that cmlstrnctioir. They also 
state rliat the bonds f u r  rents nud hii-c? T T W ~  taken for the use 
of the ~ ~ i f c  by the trustee in the discharee of  hut hc snpposed 
to be his duty. and that being outstallding at the degth of the 
husband they Twre conridcrcd the property of the ~v i f c  aad  de- 
lirered to her as such. and by her were used ill paying for her 
purrhascs a t  the ad~n in i s t r a to r '  sale. Tlie alisn.er3 v ~ r e  replied 
to and the settlement and x copy of the ad~nini..tration account 
filed as exhibits. and the cause XI-as sct donn for l lcari i~e nud 
transferred to this Court nitliout furthcr eridencc. 

The  cause must of coursc go I~cfore the master to take 
the guardian accounts, of n-hich there has been no settle- (455) 
nlent. So it must likevise in respect of the administra- 
tion account, for the plaintiffs are not concluded bv the ac.qni:- 
tance given by their mother as their guardian for thc balance 
appearing upon that account. I n  the first place the guardian 
was one of the personal representatires herself; and in the next 
place the plaintiffq hare  established at least one error in rhat 
account, nanielg, that arising out of the supposed salt, of thc 
negro Allen, for the deliwry of ~ ~ h o m  and for his hires the de- 
fendant Xebane will be liable to the plaintiffs in case the other 
defendant, Mrs. Steel, should be unable to aaswer them. And 
in  the third place it is probable the plaintiffs m a -  establish other 
errors therein, and especially that  their father's bonds for hires 
and rents ought not to he credited to the defendants. 

But before sending the case to the nlaster the parties have 
asked for such directions as will enable the master to know 
whether the property conveyed by Steel to IIehane is to be re- 
garded as Steel's or his n~ife's; and we will proceed to consider 
that question. n-hich is indeed the principal one in the case. -1s 
husband and n i f e  are bnt one person in law no yeparntc prop- 
erty can be held by the latter independent of the former and of 
his creditors, much less can those persons contract v i t h  and 
convey to each other. But it has long been settled in co1n.t. of 
equity that personal chattels may be so given to the IT-ife as, 
i n  exclusion of the husband, to belong to her alone in the sxnle 
manner as if she were single. This is effected generally by a 
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conveyance to a trustre for the sole and separate use of the -if?. 
But it is not erseiitial i h ~ t  111e coiiwvancc .;liould be to a trustre. 
for if the, intent be clcnr ihat  tlir n i fc  ili:~ll e r i j o ~  a s  :I f c m ~  .soIr 
the hushand, who takes tlirl lcyal i11ter.e-t h r  Iliarital riqllt. will 
be convrrtcd into a triiitcc for licr. I : P I I U ( ~  i s .  ZhrYs, 2 P. Wins., 
316; 1'0, h r r  I . T ~ T O O ~ , Y J ,  9 Vcs,, 5%. I t  is likewise rat:ll)lishcd 
doctrine, at Icast in Englalid. tllat hushand and wife limy ii~ak,. 
:In iinriiediate gift to each otlicr. .Is an instm~ce of a gift from 
the wifc to 111e I iu i l~ai~d may l v  i ~ ~ ( ~ i l t i o l ~ ( d  that for n-hicl~ the 
plaintiff5 hcrc c o ~ r ~ c i ~ d .  iinii~c~lv, nheu ilic authorizes or pcrmits 

him to rccc4ve the profits of her icparrrte cstate and ap1)ly 
(4.56) thmi t l n m g h  n course of pcarq i o  the suppor1 of their 

faiiiilr. P o l c ~ ~ l  r .  ?In117lcl. 2 Pr. \Yms., 82 ;  Xl/i/ncu I>. 
IZicuh. 2 Yes. .TI.., 4%. So gifts from tlle husband to the wife 
arc s ~ ~ p p o r t c d  in equity T ~ ~ I ( W  they are clearly cstnblishcd. I t  
is illdeed difficult to c~stahli& them satidactorily, as it is iieces- 
Tar\- to qliolr- a clear intent and all act done, to divest t l ~ c  husband 
of an i l i~cwst and Test it in the wife. Ell iot t  1 % .  B l l i o t f .  21  X. 
. 7 .  3ilt when s i~ch intcwl rnd  act n1.c slloxrn tht. gift ha; 
I)cci) supporttd. L I I C ~ I S  1 % .  l i u r u ~ .  1 ,ltk., 270. ,Is if the h~lsbaiid 
trnncfn- ~ t o c k  held bv hi111 illto tiw iiallie of liis wife or of bin- 
srlf m ~ d  his nifc.  Ri&r 1.. l i i r l t l ~ ~ .  10 T'cs., 760;  (Xporqc I .  

nrnnl, o f  En,q/nnd,  10 Price, 61-6. S o n .  in all inslances of such 
direct giff s to the sole use of the wife,, if allon (d at all. t h rp  m~tst  
be snpported as gifts to the sole 11Te of tlw ~~~ifcb ,  and the hilsband 
is her tn~s tee .  A l t l ~ c r l ~  011 Marriage S e t t l c i ~ ~ m t i ,  331. That  is 
irc~cessarilv 5 0 ,  for iri that ~ i a v  o i~ lv  can the gift be effectual. 
It iimst be inferred, tlierefore, that ihe particxs intciidcd to create 
a separate propertv for the vife.  The same reason seenir equally 
to applv to :L c o n ~ r v m ~ c e  of pcrsonal chattels bv the husband to 
a trustee to the use of the ~ ~ i f e :  for, o r d i ~ ~ a r i l p .  if the wife be 
entitled as c c s t ~ t i  ( { r i p  t~  ust to the present profitr of personal chat- 
tels, she is regarded in equity as the owner in possession, and 
consequently they irllniediately v s t  ill the liusbai~d. J l u r p h r y  
I,. ( + r i c e ,  2.2 X. C,, 199. Therefore the lnaxini ~ r t  w s  mngis  ~ n l e a t  
yunm pereut, ~ l i i c h  is a sound 1)rinciple of construction. applies 
to such a trust when created by the husband, and makes it one 
for the separate use of the wife. Unless it have that operation 
it has none a t  all and is a futile ceremonv, merelv to pass the 
equitable estate through the wife to the husband, from whoin it 
emanated. Hence Mr. Roper (2  Roper on FTusband and Wife, 
157) in  spcakiiig of the clauses and expwssions that are suffi- 
cient to raise a trust for the separate use of the wife sags, "that 
whenever it appears, either f 7 o m  t h ~  n n f u w  of the  t m n s n c t i o n ,  
as in  the instance of a set~lemcnt in conteinplation of marriage 



u~l i r7e  tlip 1111slii111tl i\ ir j i i r~  t y  or f i o i ~ l  ihe  nl iolr  (.ontest of '11 
instrunleiit, that  111e \life nit' iilreildcd to h a r e  the prop- 
e r ty  to hcr aolr use. that i l l l ( W ~ i ~ l 1  s h l l  be carr ied into (&;) 
effect i n  equity." ('learly he c o n c r i ~ e s  tha t  a settlemeut 
to t l ! (  I I V  of t l l ~  v i f c  by the 1111-b:md. or to ~ ~ h i ~ h  11" i b  a p d ' r j  
l iw c e .  113s the character of n rrtrlcii~ent to the  iclitritrfi' / I < (  of 
the n i f r ,  though i t  be 71ot .;o f i i l l r  e ~ p r e s s c d .  111 th:rt o l~ i~ i io i i  
lie secln. to be entirely .uqtained, iiot only by the reason of the 
th ing  but n1.o by tlic adjudic>atioli he cittx-. T11,lt i.; the c;i+ ot 
T ! p ~ e l I  2 . .  ITopr  2 .\tk., T,5q, iir u l ~ i c ~ l ~  :I vlaii+ coilrairiim :I 

s t ipnlat io~i  hv tllc lm-band "tha t +he n ifc . ; l~o~iltl  ~ w e i r c  ~ i l d  
c ~ i j o v  the  profi~.; of ail estate of 11ers" created a t ru i t  ill the llny- 
band to licr scpnratc u v .  -1s nT:ts periiilciltlr  n-lied there. to 
n11:tt e ~ i t l  \llould 111~ n if<. r c c e i ~  c the profiAi if they hcc:ril~e t l i ~  
I ~ i ~ s b : ~ , i ~ d ' ~  the liest iiiolriei~t? So. i n  ;his c a ~ c .  n h y  should ;I 

r r n ~ t  he c~r~tntcd f o r  tlie ~ v i f ~  b r  ~ h c  11:1sbaild n-liich ~ p i o  f n c f o  
bccni~le n ~ r u q t  fo r  the hu.;liand? But  h i d e .  thiq hc inr  n tru.;r 
c i ~ n t e d  11:; tlie 11u-l)silcl l i ini~c~lf .  nlicil ~ v c  c.onsidcr thc circni11- 
itmice- u n d ~ r  T~lli~*!i thc dced nll. c s t ~ ~ i c t l  :111d thc illode ill 
n h i c h  all  partic,. acted uridcr i t .  :rircl tllr par t icular  ltaneuagc~ 
employed to dcclarc the objccrq irf c r r~a t inc  t h r  t r ~ i - t ,  tllcrc c:111 
11c no doliht :I< to the i i ~ t c i ~ t i o n  of t l ~ c  1):ri'tic- o r  the  cwirstructioii 
tliat must he pnt upon rlie iii*trliili(,i~t. Trl flit fii'qt p lnw tlicx 
object n-as to make i i  ( i  i f n o z   pro^ isio11 f o r  the   if(' :nld the rid- 
dren of the 1ii:lrriaee :is agniliqt the acts of t h c  Illishand, n11ic.h 
v a s  s u p p o ~ e d  b r  the  part ipi  and  tllcii- friendq to l ~ n ~ e  hcen 
rendered nccc-ai8y b r  thc causes n h i c h  led to  the  fa mil^ di>- 
senqionq that  11:rd esistcd. I11 tllc neat l i l ~ c c  the l iusba~id leased 
a n d  hired tlie property f rom the trustee. ~1-11ich is nltoercthcr in- 
consistciit nit11 the. i t ie:~ tliat tlic> ~xrrtit'c s u l ~ l ~ o d  ~ : r  iilte~icled 
thnt  tlw profits i~elonged to tlie hn-band i n  ail7 w a r .  Tnt vin.;t 
he noticed the rccitnl iir' the dced thnt it  \I as 1liadt1 ('in co~l-idcr- 
ation of a g r ~ ~ ~ ~ ~ e n t  11eretofor~ eiitelwl iiito for the 1~nrp'fi( - 
hereafter  i~ic~itionccl." Tlien, af ter  declaring t l i ~  tnistq fo r  the 
wife a n d  children. follon-q n poner  to 1l1<1 t r u + t w  to sell all  t h  
property except the  lalid aud  il;irc>, and  alililv tlie intcresf of 
the  proceeds or the  c:tlii+nl-of coi11.v cluriile, thc  em crture :is 
ne l l  as  af ter  the dcath of the 1n1-1):iild-to f l ip m i ~ i n t i > ~ ! i ~ t ~ (  P o f  
f h e  ir ~ f c .  ' ( I t  b c i w  the object and  illtention ( a -  qtntcd 
i n  the  deed) to settle ill the liailds of tlic trurtcc a dcceiit (45s) 
mai~ltenai ice and ,ilpport fo r  the n-ife. aild to qccurc ail 
interest in rer~iainder  to the cal~ildreii." Tn l ) o r l r y  I .  I l c i / l ~ y ,  3 
*ltk..  399, 1,ord T T / r ~ d i i i c l , c  tliougllt a gif t  to the  hiishand o i  n 
trustee fo r  the nife 's  li~-cliliood snfficieiit to .repel the 11ushai1d'- 
claim aild gix-0 ilw interest to the  n i f e  n.; a f c ~ t i c  ~ 0 1 ~ .  ('$laill- 

371 



IX THE SUPHEME COURT. 136 

tenance and support') by theniselves are equally strong. and 
much stronger nhen  the property is settlrd (away from tllc hus- 
band) i n  the  hands  of n tmts fee ,  vhose express duty i t  is made 
to provide a decent support for  the wife, not merely out of the 
profits, hut if need be out of part  of the capital. I t  seems there- 
fore to be past contradiction that a comfortable prorision for 
the wife pelsonnl l?~ was intended, and that  it should be as cffectu- 
ally settled on her. as that for the children was secured to  them; 
that  is to say, that both shonlcl he beyond the control of the 
husband and father. E ~ ~ e r y  purpow of the parties would be 
frustrated by not considering the deed as creating a separate 
estate in the wife. With respect to the rent and hires the facts do 
not sufficiently appear to enable the Court with entire confidence 
to deterniiiie whether the husband's estate should be charged 
with then1 or not. The general rule ir if there be au express 
gift to the husband by the mife of her separate estate, or if one 
can be implied as from the receipt by him of the income of her 
estate by her direction or pmmission, and employing i t  ill the 
support of his familv, including the nife,  ihnt in such case3 the 
wife cannot charge the assets of the dead l l i i rb~nd for the money 
thus received and applied, or at nlost for ]lot longer than the 
year next before his death. Pnwle t  7%. Drln13nl. 2 VCS., 667; 
S p i r e  1.. Dean,  4 Bro. .c. c., 326; Peacoclr 1.. M o n k ,  2 Ves. Sr., 
190. EIere the husband did not r . ece i~e  the rents, but he had the 
pernancy of the profits in fact and yare his bonds for the amount 
and for fire or six years paid nothing on those bonds. At preseni 
we will not sap that the nonpayment of the bonds by the hus- 
band is  equiralent to a receipt of rents from other perwns, 
though there would seem to be essentially little or no difference, 
and the case is very niucl~ like that of pin-money in arrears. I f  

no other act was done by way of asserting a continuing 
(439) claim to the money but merely the keepinr the bonds 

by the trustee, as if ncither the mife nor trustre by her 
direction demanded payment nor a reilcval of the bonds, there 
would be much reason to suppose either that t l ~ e  wife l i p d  given 
the nioney to her husband or, rather. that she naq satisfied with 
<he  manner in n~hich  he was employing it fo? thc. benefit of her- 
self and her children. But \ \ cx  :irc3 not a-illilia to determine the 
cause on that point singlr, b c c ~ ~ u v  it is p r o b a b l ~  that 011 all 
inquiry facts nil1 be ascert:ii~~cd nlrich \\ill  lmt tlw questio~r 
hcyond doubt o w  m y  01. the oih.1.. A i  111~ deed included tht. 
family marision and all i i ~ ,  f u r l ~ i i l i r ~  and the stock of horses, 
cattle and sheep, it is apparent that i t  wai cxpwted the wife 
should hare  the u w  thereof as t ha1  noi it b~ncficial as well :Ir 
agreeable to her by the continued r ~ s i d e l r v  of thr  fanlily on the 
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land. TT'e collect from tho deed and the sale of rlie husband's 
property after his death tlmr probably the settlcnie~lt cover.; 
the principal part of his estate, and therefore that it might be 
that the irnn1edi:rte support of tlic n i f c  and family n a s  l o  he 
dranm chiefly fro111 this propertj-. S o v  if the fanlily could noT 
have lired v i + h o ~ ~ t  ihc use of tliia propc:.ty, and if 11y the u-e 
of it the hnsband did maintain them. the 11-if?'. ncql~ieseence in . 
the nonpaylileut of the bonds nit11 m o n c ~  ib ncrounted for. aud 
upon a principle ~hic.11 shou s that  she considered herself paid 
and nerer intended and nerer ought to hare  de~uanded any 
other p a p e n t .  Yon r l~e  bill clmrges ~ r~bs ta~ l t in l ly  that such 
were the facts. Rut although not denied, that is not admitted 
in the ansvcrs, ~ i l l i ch  merel-  say that  after the hnshand's cirntll 
the defendants considered the bonds the wife's propcrty m d  
treated them acco~dingly. I t  is not stated that there was 110 

colnnlunication on this silbject betneen the husband and n ife ; 
that she did not agree that she would not and that her trustee 
should not call for parmcn+;  or that the u.e of this propertj- 
was not necessary to lrcep the family together and niaintain it 
decenth-, or that the hnsbnnd muld, ~ ~ i t l i o u t  ruin or i~iconr-en- 
ience. hare ~naintained his falnilv as he did and also naid his 
rents and hires. I t  is therefore clesirable T O  hare  an in;uiry on 
those points that v e  may B n o ~  how the defendant, account for 
requiring n o  payment from the husband during his life, 
and if there v a s  any reason for it except that the liusband (460') 
maintained the family to the value of the rents and hires, 
and that they were necessary for their proper ~nai i l tc~im~ce.  011 

the contrary all prcsluniptions of a gift m a -  be repelled by iis 
appearing t h a ~  the n i f e  did not acquiesce but sought paynlcnt, 
t l~ough ineffect~~nlly. or  othernise aa;crted llcr rights as a crcdi- 
tor of her hu~band .  in nhich  ewnt  11cr 11resent clai~il nould 
seem to be the more reasonable. The Coiirt therefore dircvtu ail 
inquir- as to all t l~cse facts, wit11 l i h e r t ~  to thc parties to hare 
any special matter stated n.hich in their ricnr may affect the 
decision, and n i t h  liberty also to haye the pariics csal~lined on 
interrogatories. 

PER CITRIAII. Ordered accordingly. 
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Where a guartlim l~urchases l;uld of his ward. soon after he beronles 
of age, at a grossly inadequate price. the guardian having sought 
the purchasr ;lnd taking advantage of the imprudence and thought- 
I~ssness of tlie young nian. the contract will be rescinded in a 
c.ourt of equity u11o11 a I~ill filetl for that purpose against the 
guxP(lia11. 

I:et\veeil 1)ersolls stantlil~g in that relation to each other, only fair 
:~ncl equal bargains ought to be supported. 

T7~~eclnal caltr:~cts betn-eel1 a guardian alld his late ward, just come 
of age. are set asitle u11o11 a ground of pnl>liv utility and to pre- 
~ r n t  fraud, 11ot merely to ~mlrc'sn it. 

THIS was a case transmitted from JOFIXSTON Court of Equity. 
The facts are stated in the opinion in this Court. 

IT'. 11. Haywood,  Jr . ,  for the plaintiff. 
.I. a. Bryan for the defendant. 

Kr FFIN, C. J. John Williams died intestate in 1824, seized 
and possessed of a large real and persor~al estate i n  Johnston 

County, and learing seren infant children, of whom the 
(461) plaintiff was one. Of all of them the defendant Powell 

was appointed the guardian in 1826, and as such took 
into possession the land descended to thcm from their father, 
lying on both sides of Neuse Rirer .  One Isaac Williams ad- 
niinistered on the personal estate of John Williams and, alleging 
that  hc had exhausted the personal estate in paying the debts 
of the intestate and that there remained a balance of $981.83 
due to him, the administrator, on his administration account, 
the said Isaac, i n  March, 1831, filed his bill i n  the court of 
equity against the present plaintiff and his brothers and sisters 
as tlir heirs of thcir father, praying satisfaction of his said de- 
maud out of the real estate descended. The suit mas defended 
by Pomcll, as the guardian of the children of John Williams, 
upon the ground that the land was not legally chargeable to the 
administrator and that  the sum denlanded mas not due, or  but 
a srnall part of it. On 20 May, 1831, the plaintiff came of full 
age, and haring in the meantime contracted for tlie sale thereof 
to the defendant Powell he, by deed bearing date 5 September, 
1831, in consideration of the sum of $600, conveyed to the de- 
fendant all the share of the plaintiff of and in the lands de- 
scended from liis father, with general warranty. When the 
plaintiff came of age he instituted suit by petition against the 
infant wards of Powell for partition of the lands and the allot- 
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merit of the plaintiff's share to him. The sale to the defendant 
was made pending that petition, which was afterwards proceeded 
in, so that  i n  May, 1833, 479 acres 011 the north side of the river 
and 216 1-2 acres on the south side of the river were allotted 
in  severalty as the share of the l)laintiff, a11d the defendant took 
possession thereof, claiming the same lmder his said purchase. 
I n  March, 1837, the suit of Isaac Williar~is against the plaintiff 
and the other heirs of his father mas (w~lprol i l i~ed and a dwrec, 
entered therein by consent for the su i i~  of $300, of which one- 
seventh part  was by the decree to be paid by Powell, as reprr- 
senting or standing in the placr of the plaintiff. The present 
bill was filed on 30 August, 1838, and tlie object of i t  is to have 
the contract rescinded and a reconreyance of the land to the 
plaintiff upon tlie payment of the sums advanced by the 
defendant after deducting the profits made by him. The (462) 
bill states that  besides being tlle guardian of the plaintiff 
and his brethren thc defendant had inarried their mother, and 
thus had, as a father, tlie immediate personal care and control 
of the children, and comnlanded the confidence of the plaintiff 
and entire respect for  his opinions. I t  caharges that the defend- 
ant was particularly desirous of owning the plaintiff's land and 
knew its T-alue, and had formed designs before the plaintiff came 
of age of purchasing i t  from him at an  under value as soon as 
he should at tain twenty-one; that to enable him the better to 
succeed in those riews the defendant represented to the plaintiff 
and in  the family at large the claim of Isaac Williams. thc 
ad i~ l in i s t r a to~  of the plaintiff's father, to be ruinous to the heir., 
although, as the plaintiff has since disrovered, the defendant 
knew atbe small amount of that  demaiid in comparison with the 
amount of the estate, and was well advisrd bv able counsel that 
probably even that  could not be recovered. 

The bill fur thr r  charqes that before the plaintiff came of 
age and afterwards, until the sale, the drfcndant advised him 
to reinore out of the State to the West, wrll knowing that the 
plaintiff could not do so without making s d e  of his land to get 
the nieaiis for remo7-ing, as that was his only property. And 
that ultiniatcly the plaintiff, hcing inflnenced by thr  advicc of 
the defendsnlt, which lie then thought d is i~~ter rs ted ,  and much 
alarmed also by the rcprescntations uiadr by the defnldant of 
the encunibrances aforesaid, TI-liich thr  defendant artfully mag- 
nified, agreed to make thr  sale and conreyance to thr  defendant 
at the price of $600, which tlie defendant paid, and upon the 
receipt of which the plaintiff l t f t  the Sta t r  and has since resided 
abroad until shortly brfore tlie comproinise made i11 March, 
1837, whereby the plaintiff's proportion of the ei~curnbrance, 
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including interest up  to that time. was ascertained to be but 
little orer  $70. The bill further charges that  the price given 
by the defendant for plaintiff's interest i n  his father's lands 
was grossly inadequate; that  it  was worth more than double 
the sum, eren if the encumbrance had been such as the defend- 

ant represented i t ;  but that the plaintiff, from his want 
(463) of knowledge of the landq and of cxpericnce upon such 

subjects, and from his confidence in the fairness and 
friendship of his stepfather and late guardian, was induced, 
without further inquiry into those points, to sell at the inade- 
quate price nwntioned. The answer denies that  the plaintiff 
was under the influence of the defendant or had any p a r t i r d a r  
respect for  his opinions. and states that the plaintiff was notori- 
ously inrubordinate and bevond the defendant's control. I t  
further states that the plaintiff determined to remore to ths  West 
and ~ ~ i t h o u t  any advice from the defendant; and that he mas 
anxious to sell his land that he might raise money for his outfit, 
and offered it to several persons before h r  came to thc defendant ; 
that  not being able to sell to anv one else the plaintiff then 
offered his portion to the defendant, and that  the defendant 
advised him not to sell but to go lo work on the land and wait 
until the decision of the siiit against the heirs, when the title 
would be clear and he could sell to greater advantage, but that 
the plaintiff declared that he was then determined to sell at 
qome price or other: and the defendant, ha+g no doubt that 
the plaintiff ~ v o i ~ l d  so sell, was indi~ced to lu:llw thp purchase 
himself. The ansx7er statcs that  besides the consideration of 
$600 expressed in the deed the defendant was also to pay such 
sum as nzizht be decreed in the suit against the hcirs   gain st 
the plaintiff on his share. The 2nswcr fnrthcr staLr.; t l x t  the 
defendant feared that Tsaac Williams would recover his claim, 
and that  hc occasionallp spoke of it jn the faniilv, h11t in so 
doing he onlv expressed the apprehension really fclt b7 him, and 
not for  the anworthv purpose of alarming o r  deceiving the 
plaintiff: so f a r  from it the defendant nrers that  he repcatedlv 
advised him not to sell. The ansnTer further states that after 
he had taken the deed the defendant was informed bv counsel 
for  the first tirne that  a dealing with his late ward so soon after 
he came of age might perhavs bc irupeachcd, and thereupon h r  
sent a message by a mutual friend to the plaintiff proposing 
to rescind the contract, which the plaintiff refused to do. The 
answer then insists upon the lapse of timc, and relies on the 
statute of limitations. 

Conveyances between persons standing in the relalion 
(464) in which these parties did are justly the objects of suspi- 
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cion in court., of e q u i t ~ .  An undue influence, (,ither from a 
blind confidcncc. on the sidc of n p n t h  just of am. 01% a\i7c and 
fear  of a former zuardian, mnqt oftcn en:er into tllc ron-idcl.- . . 
ations x~hich  lead to sue11 contractr. and in most pa\?- ~t 1- 

almost ilnpowiblc by eTidcnce to make those considernlionr. 
though actuallv cxisiing in t l ~ c  hosomq of the parties, diqtinctl~ 
appear. But it ~vould be a ~mbl ic  miqchicf to encourage dealings 
between persons :hiis s i t u n t d  bv nllon-ing the conre~~ance  to 
stand, unless actual unfairncqs qhould in each c a v  be c l c n i l ~  
establiqhcd. as is the rule hetneen perions ?tanding on an equal 
footing. But contracts ~vit l l  an heir for his ~~~~~~~~~~~~~. or \\ill1 
a yonng remainderman, entitled aficr the death of his fnthcr. 
for  his remainder, or by a guardian v i t h  his \yard juqt upon 
his conling of age, are all put upon the same footing and set 
aside upon a ground of public utility, and to prerent fraud 
and not n i c r e l ~  to redress it. Tu isfleton 1 % .  G ~ i $ f h ,  1 Pr. Wms., 
711; TT7isrrnot~ 1%.  Bcrrkc, 2 Vcm.. 1.31 ; Tl~/lfoi~ 1 .  Hillton. 2 Yes. 
J r . ,  547. TTndlie influence. proclnccd hv the ati:~chmcnt of the 
ward or obtained bv flattery of the guardian. is not al\i~avs 
neccssarv to vitiate the transaction. There arc m a n r  other \yam 
in  vhich  a guardian may obtain an unequal bargain-from his 
particular knonledqc of the c ~ t a i e  a ~ r d  its encml~hrancw. of the 
temper and plnnr of his v a r d  and of his neccsqiti~q. Thvcforc  
in  such cavq the guardian innet. in support of his purchase. 
show that  the ~ v a r d  acted freclu. n i t h o ~ ~ t  a n r  control or influ- 
ence of either kind. and that the offer came from thc v a r d  and 
nitllout any contrirance of the gnardian to dra~i.  him into mak- 
ing it.  and that the guardian did not excn iakc adpantage of an 
offer imprudcntlv made by the n ard,  at least nitllout fillly 
con~mnnicatinc all the gnardian Irne~i* that ll1ic11~ cnnhlc the 
other partu to indge correctlv of his interests. I n  other ~ ~ o r d s ,  
only n fa i r  and eoud  hnrgain bet\\-een w c h  pe r~ons  o u ~ l i t  to 
stand. TTThen then the gmrd ian  seek5 the purchnse and ob~nin;  
it for much less than the true \ d u e ,  the Court cannot hesitate‘. 
to treat the conwvancc nierelx~ in the light of a securitv 
for the monev adrnncrd by the pnrchnsc~.  as if 11e Tivc (465) 
a mortgagee. A n r  snhstantial inadequacy of price in 
such a case nn~ountq to undue advantage. PcntorX 7 % .  Ertrt~u,  
16 Yes., 517: Gov~laud I > .  I l ~ F n r i o ,  17  Vcs.. 23: X~tll'icoff 1%.  

O'IIonnell, 1 Ball and Beat.. 165. 
I n  the present casc the cridence docs not establish 2nr- par- 

ticuIar control or in411ence held orer the plaintiff hv the de- 
fendant, at least not through the medium of affection. for they 
were rather on bad terms than otherwise. But it is clear to the 
points that  the plaintiff n a s  a d d ,  thoughtless and thriftless 
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youth, and was known and declared so to be by the defendant 
kho,  believing that the plaintiff would sell his patrimony a t  any 
price he could get in order to get a little ready money, took ad- 
vantage of the plaintiff's impatience and imprudence and pur- 
chased it at a great under value, probably at a fourth or fifth 
of the actual ralue. Much of this is indeed to be collected from 
the answer, in which the defendant endem-ors to excuse himself 
npon the ground that the plaintiff was determined to sell at all 
erents, and that  if hc  did not bu;y some one else would, and in 
which the defendant does not express even his own belief that 
he garc  a fa i r  price or anything like i t ;  but upon the dcpositionr 
the case is  put beyond doubt. I t  is  the opinion of three witnesses 
that the lalid assigned as the share of the plaintiff (695 1-2 
acres) is worth from $4 to $5  per acre, and it is stated that  the 
dower of Mrs. Powell covered about half the land (216 1-2 
acres) lvinq on the south side of the r iver;  and a brother of the 
plaintiff sold his share after the division for about $3,000. Be- 
sides this irladequacy of price, gross as it is, it  appears by the 
testimony of Daniel Boon that  he owned land adjoinins the 
plaintiff's tract on the south side of the river and was desirous 
of buying that part from the plaintiff, and in a conversation 
with the defendant so informed h im;  that both the defendant 
and the witness, from their knowledge of the plaintiff's char- 
acter, expected he would sell his land, and they agreed with 
each other that Boo11 should buy for both and he keep that  on 
the south side and the defendant hare  that on the north at $800; 
or  if the defendant should make the purchase that  Boon should 

hare  the part lie wished on the same terms. Another wit- 
(466) ness, William B. Allen, states that he also owned land 

adjoining the lands of the plaintiff's father on tlic south 
of the river and wished to grt them, and three or four months 
before the plaintiff made his deed and inlmediatelv after he 
came of age that  the defendant iirformcd the witness the plain- 
tiff intended to sell his share in his father's land aiid that  he 
wished to buy it,  but that the plaintiff would sell to any other 
person on better terms than to the defendant, and thcrcfore he 
proposed to the mitness to make the purchase on thcir joint 
account, so that the witness should take the land that might be 
allotted on the south of the river and the defendant would take 
that on the north side and allow the sum of $1,000 for it. These 
witnesses establish a case of gross inadequacy of price; that 
instead of adrice to the plaintiff not to sell there was an indus- 
trious seeking of the bargain by the defendant and a plan to 
draw the plaintiff into a sale to the defendant without his being 
aware of i t ;  that there was an  unfair  contrivance to prevent 
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cornpetition in the p~wchasc by uniting secretlv with those ~ h o  
rllost probably wished to buy upon an  agreement to divide; m ~ d  
that finally the defendant got all the land for about two-thirds 
of the price he had authorized the witness to give for the two- 
thirds of the land the dcfendaut wanted. When to this are added 
the circun~stances that  a part of the plaintiff's land was a re- 
version after his mother's dower, and that the whole mas subject 
to an  ellcumbranre of which i t  does not appear the plaiutiff 
knew anything except from the defendai~t, who admits he spokr 
of it with apprrhensiol~ in the family and does not prove that 
he spoke truly of it as it was; the plaiutiff's case is nearly as 
strong a one for relief as can be imagined. The answer states 
indeed that  the defendant offrred to rescind the contract. but 
that the plaintiff refused. Rut although the defendant states 
his proposition to have been made through a mutual friend hc 
has failed to furnish the testimony of that friend or any other 
person to establish the facts, and therefore they cannot be ad- 
mitted. The statute of limitations is not a bar, for  the bill wai; 
filed within seven years from the making of the dred by the 
plaintiff, and that  alone is decisive. There must be a 
decree for  the plaintiff and a reference to take the proper (467) 
accounts. 

Cited: Lee 7.. Penrce, 68 N .  C. ,  8 3 ;  Hnm-is 1 % .  C C L T S ~ ~ T ~ ~ I C ~ ,  
69 N. C., 419. 

T\'hcn :I sm'ety sues a ro-surety. who has guaranteed him. for tlrr 
~vhcrle amount of the debt. which tllr former has paid for the 
princ4l)al. the print.il)al is est.ln(kd from being a witness for the 
vo-sur~ty to prow a payment by himself to the surety. who sues. 
on the rromid of interest, for in atltlition to his liability to either 
for the tlelrt he is also liable to the co-surety for  the costs incurred 
in thr wit against him. 

THIS was a cause removed from MEC'RLEITBI R(: (1o11rt of 
Equity, at Fall  Term, 1838, to tlic Supreme Court, on the affi- 
davit of the defendant. The pleadings and proofs are stated in 
the opinion of this Court. 

Rnrr ing~r ,  D. F.  Cald7rell arid All~.~oncler for thc plaintiff. 
R o y d w  for thc defendant. 
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R T ~ F I S ,  C. J. 111 1$32 the plaintiff and  the defendail+, Wood- 
ruff. f o r  the  accon~n~odai ion  of .Johi~ S l o m ,  clndorsrd a note made 
hv Sloan for  the .11111 of $1.68;. n h i c h  n as diqcounted a t  bank for  
the b c 1 1 4 t  rrf S1o:;ii. v 110 r c c e i ~  r d  ;he ~i ioncv.  TT'hen application 
n as ?11adc1 to TTootlruff to cnrlo~w, the note, he r c ~ f u ~ ~ c l :  a n d  apoli 
his  doiirg w ,  tllc l l l a in~i f f .  Dn\  id-on. a l w  rrqucstecl h i m  t o  gis P 

his e ~ ~ d ~ r . m i c l ; + ,  a n d  : r y x d  [!!fit lie nould  nuarl i i tcc  the  pay- 
incmt bv Slam. :111d t h c r c u p m  TVood~uff cndo~.sed. Before the 
note f r l l  duc, Slonn b w ~ ~ i i c  inqc1lrent. and 'IVoorlruff ]mid the  
amonnt. Hr tlicn in i - i tn t rd  his  action aeaini< Dnvidson on his  

p a r a n t \ - .  and  in Xni- ,  I $:33. r ~ e o ~  erecl x judgi i~ent  f o r  
1463) the  pi.incipa1 nnd imrrc - t  due on the note. .It  tha t  t ime 

al l  the lmrties li; crl in  tlir d l a e r  of Charlotic. i n  Xcck-  
lenhurg Countx-. bl:t soon n f ~ e r i w r d .  TSoodruff removed to S e w  
J c r y r .  T h r  hill 71 :iq filed iii r ) c c ~ n h r r .  1 ~ 3 6 ,  a n d  ?tat?. :hat a t  
the rende1.in~ of tlic. j~itlc.rnrn( the  plsintiff n-as miwh embar- 
rasqcd nit11 debt and 1l:ld wtni c ~ c d  l i i q  l>ropcr:r. vl i ich i~-aq large, 
to trustees. to wellre ~ l r r  ;,a-viien+ nf t h o v  debt;. ~i-liicll circum- 
i tancc pre\ r:itrd the plniiiiifi h n - .  K o o d r i ~ f f .  f r o m  se t t ing  sat- 
isfqcrion on ( h e  c .ccut ioir~ i=~iccl on his iitdcrnent: but tha t ,  
recently. before the filing of the hill. Dnr-idwn h a d  d i s r l~arged  
the cncun~hranceq on h i<  csia:c. and  that  To~,dr~ t+T ;Iir 11 cauqed 
a n  execution to be IF  i r d  and 71-as about to  .ell; t h a t ,  nndcr  thrse 
circnmqtanrey he thcn applied to Slonn to l n o i ~  the  s tate  of the  
affair,  and  f o r  tlic h ~ q t  tilne lenrncd f rom Sloan that .  pr ior  to  
tllc r rccT PTT of (11c jlKlg111ent n m i i i q i  D:1x idqon. n?mclv,  i n  Apri l ,  
Iq3.3. Sloan li,~rl ~iinclc p ~ w ~ e n t s  to \TToodrl~ff and  tr2nqferrcd t o  
11iin r l t ~ h t ~  D I I ~  tlcninnd. zn ,n in~+ ,~'licr lwasons to n s r n t c r  valve 
t h r n  the  ~ U I I I  l ) r id  hi- TT'ood~~iff n;l S l o n ~ ~ ' .  note. :117d i11:lt tllosc 
l ,ar~~icjnt \  ~ n t l  t r a n i f e ~ -  v c r c  111:111(. nnd ncrcptrd oil 111c cxlpresu 
cendiiioii ~ h f i t  TT'ooci~xfi i l i ~ l l l d  not 13r:)c'ced :1i In\\ against 
D ~ T  idron. e i ther  a r  - o - m r ~ t v  or  upon hi< rn l ran t \ - .  u i ~ t i l  lie hnd 
used (liligent cffnrtr to ~ n l l e ~ t  the drlli:~nd;i t r : l i i q f e ~ ~ c d  and  h a d  
failed t h e r ~ i n .  T h e  bill ihen qtntrs tl13t a~noilpqt :he (.li~iin< th114 
received hv T i r o o h f f  v:,s an ordcr r1rnn11 bv S l o n i ~  on one 
Charier E l n ~ q  for  $100, iri f a r o r  of Woc~dl.iiff. r n d  also '(the 
intrrcst of w i d  C11arlt.s EIIII;  i n  the t ~ t a t e  of one George B a r -  
nett,  deceased, late of Sou111 Carolina. i ~ l l i r h  i~~tercl- ;  n as of the  
~ a l u c  of $2.000"; t h a t  there mrrc n lw Inan\- o-11c.r rlaim--. of 
n h i c h  the said Sloan took a l i i t  or qrl~edulc, nhicl i .  :lq Sloan 
informed the plaintiff. Iic had  lost, mid that  thrreforc the  Plain- 
tiff cannot y ~ e c i f ~  a n v  otlwr of w i d  claimq or  their  rahie .  T h e  
bill then  charqc. tha t  TT'oodruff concralcd fro111 t h r  plaintiff t h c  
payments and asqignrnents aforesaid, and  the  agreement v i t h  
Sloan. v i t h  the  intent  to prevent hi111 f rom making  a defense at 
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law, and that the plaintiff was wholly ignorant of ally of those 
matters until a very short time before the filing of the bill. and 
that  the plaintiff is  informed by Sloan, and believes, that  
Woodruff has either received, or might with reasonable (469) 
diligence hare  received, a larger sum on the assignments 
from Sloan than would linre satis6ed his judg~lient. The bill 
therefore seeks a discovery of the debts assigned, what has bcen 
received on them, and the steps taken on them, and their prcscnt 
condition, and for an injunctioll aud general rc,lief. 

The answer of Sloan admits all the charges of the bill. That  
of Woodruff admits the stateinnlts in the bill in reference to thc 
endorsing of the note, the plaintiff's guaranty, Sloan's insol- 
vency, and the taking of the judgment at lax,; but it clenics poii- 
tively and directly that Sloan ever made any a s s ip i l cn t  or  con- 
veyance of property or securities in satisfaction or securitv of 
the judgment or the dcinarid on which it is founded, excepr an  
order on Elms, or  that this defendant ever made any agreemelit 
with Sloan, upon that or  any other consideration, riot to sue the 
present plaintiff on his guaranty aiid collect the nionep from 
him. The ailswer admits that Sloan proposcd to plncc iu this 
defendant's hands some denlands, to be collected and applied to 
the payment of his debts, among which was one relating to the 
estate of one George Barnett. But this defendant dcnies that he 
knows the character or  value of tlint claim or of any one of thc 
otherq, or  that he c~ er  agreed to lake  then^. On the contrary, 
the answer states that this defendant only consented to show 
thern to his counsel and take his advice oil them, being willing 
to accept them, if worth anythinp, and that 11e did show tlicin 
to his counsel and was informed that  they were bad and not col- 
lectable, and was advised not to take thern; and that thereupon 
this defendant desired the counsel ( a  gentleman of the bar, since 
dead) to returrl the paperf, to  Sloan, and it was done. The an- 
swer admits that Sloan gave this defendant an ordex on C. Elms 
for $100 on account of this debt, but it denies that Elms paid 
anything on the order, and states that he (this defendant) left it, 
with other papers, in this State ~q-hen he reniored to New Jersey;  
and the answer then avers that the order on Elms was the only 
claim ever received from Sloan by this defendant, and 
denies that  this defendant ercr  concealed from the plain- (470) 
tiff any part  of the transactions between him and Sloan. 

Upon the coming in of the answers, the court dissolved the 
injunction as to all except $100. being the arrlount of the order 
on Elnis, and, as to that sum, directed the plaintiff to have credit 
on the judgment, to which the dcfcndant submitted. The plain- 
tiff then replied to the answer of Woodruff, and the cause stood 



over as u1)011 :ui original hill, and,  11roofs Iiaring berli iakcii, rllc 
cause n a s  set fo r  hearing :and lr:iiisferrrd to tliis c 'oi~rt.  

A I I I O ~ I ~  the l$ai~~tif? 's  proofs is the depositioll of S lon~i ,  the 
] ) r i ~ i i . i p d  (kbtor. iakrii wider :ill o:dvr, qubjevi to all  j u s i  cscc,p- 
1ioli.s. It is ohjrwcd ti), ori th(> l ~ r t  of t l ~ t ~  d ~ f c ~ i d w ~ i r .  n i ~ d  tlic 
f i t  i i  i t i  I is O I  I h t o ~  111 rli? opi~iioli  
of tlie ('oiu'i, Sloali is not 21 co l i~pc . in~t  n-it~icss 11etn.ee1~ t i m e  p- 
ties to c~stnblish nntisfartioii nlaclt. to his  co-dcictidallr. ITt. could 
]lot 1i:iw 1)c~cii a nillit= on tlic t r i d  at  In\\- fo r  iliai p l ~ l ) o - e ,  br- 
(.rnlqe hi. linbility to 1)nridsoli n- :~ i  fo r  Iliorc. t1i::n that  to Wood- 
mff .  To the fo r~ i ic r  lie \roii!d liablr ~ O J ,  t lie tlthr fill(! tlic costs 
of the  actioli ]xiid 1,- his s l ~ w t y ,  n hilt, to t l i ~ ~  latt :.I. !I<, is liable 
fo r  tlic &ht d p .  S o w .  t11c present 1)roceeding is lrut a ncn. 
11,i:ll i n  : !~ io : l i~r  ~ O ~ I I I I I .  I I I )OI I  tli(, , p o i ~ ~ i d  ~ l i a i  tlie p l a i ~ ~ t i f f  lost his  
dcfmiv  :it Ian.. . . 1 l i ( ~  011li.r 111;1rc,l,ia1 ( -~- i t l (~~lc .c~  is 2111 c i i~d i~~ ,  of' Sli,;!ll on Elill.: to 
p : ~ v  \~~700clia~iff tlic S I I I I  of $100. aud n receipt. tiarcti . \pril .  1549 ,  
,girc,n 1 ) ~ -  T o c d ~ ~ i ~ t i '  to S loa~r  f o r  tlinl o~.(lt ,r ,  in h~ :rl)l)lied to 
S1:jall'h llott'. takcll !!11 by  T~Ooth'ilft. :l:!d tllc. rkq3o;;tion of 
('11ai.lcq Ellit.. I t  clo~.: 11ot appcar  f rom TI-liic.11 .;id(, tlic o ~ d r r  on 
Rlins coli~c.q-n-11etht.r. Elliis p~mduccd it .  ov wlictlwr it \ r x  foulid 
alt!olir: t 1ir 1)21wrsof 'Xoodri~ff o r  those of' liis dec.eascd coulisel. 
It   us O I I  it :ui ncccll,t:lnc2c bv E:hiis, hut no rcwi!)t f rom T o o d -  
~mff .  I I W  ally ~ u i ~ e l l a ~ i o l ~ .  

T h e  n.itness, Eltiti. s t a lw tha t ,  ill 1S21. or hi?-'. o v  1,523. lip 
Tras w r y  largcly ilid(~hted f o r  mercliandisc lo  o11t3 ( h d r i i a ~ ~ .  of 
( ' l i a r lcs to~~.  in South  ('arolilla. :lnd confessed j n d y l ~ ~ r ~ n t  thereon 
for  npn.;!rds of tliii.1 y t l ionsal~d do1l:trs. arid. 1,- \\-:a>- of roll:ite~*al 
wrnr i ty ,  assi,gned to the creditor:: hoiid.; and  I I O ~ P ~  to it i i  aliiount 
s n n i m h a t  esccetli~ig $20.000: tha t  Oocod~~ian collcctcd n l m i  tlic 

assigned c1ai:iis ahout tlie s i u i ~  of $10.000, and  :hat,  af ter  
( 4 7 1 )  applying tlw suin a n d  other p a y u c n t s  made by t h e  wit- 

I ICSP,  there r e i ~ ~ a i n ~ d  n i>ala~lcc due on tlip jndgl i re~~t  of 
$9,000 or  i i l , \~ - :~~d; :  tha t  ( h o d l ~ i a ~ i  hi~ilself failed in IS% and  
made all assigliliicl~t to a trustce f o r  his creditors. but t h a t  Good- 
m a n  and  his trustee wrote to h i m  (Elms). that  they still held of 
the assigned clailils about $10,000 or $12.000, and  that  if E l m s  
xx-ould pay  $1,000 mi the debt to t l ie i~i  t h e -  ~ v o u l d  n c k n o ~ ~ l e d g e  
~ a t i s f a c t i o ~ ~  of t l ~ c  jutlgliient against h im,  and  also r e s i p  to  h im 
al l  the reliiail~ing and  ulicollected notes o r  secnrities. He then 
states tha t  i n  tlio la t tcr  par t  of 1S82, being indebted to Jolni 
Sloan about $2,500. and  also to  Robert  TSratson upwards of 
$2,000. lie transferred to  Sloan and  TT'atson as  a s e c u r i t ~  fo r  
their  dehts all  his interest i n  the debts originally assigned to 
Goodman, and  lialided them over the letter f r o m  Goodmall a n d  

382 
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his trustee, and also transferred or assigned to tllenl "a bunch of 
proinissorv n o t c ~  in thc hands of Thomas JfcClurr, ill Chcstcr, 
South Carolina, aniountii~g to about $1.200, subject to the pay- 
nicnt of nhout $30." and also t r a ~ ~ s f e r r c d  all i11c intcwst ill tli(> 
estate of George 13arwtt, late of Soutll Carolina, dcce:wd. ~ ~ l i i c l i  
Elills had 011 r l ~ c ~  Imshand of n sister of said George, : I I I ~  illat 
said estate co~~sis tcd  of land and a nxgoll and tea111 a11d ct11c1. 
chattels, of tlir \ aluc altogether of $2,000, but that i l ~ c  111otl1cr 
of said George 11:d  a lifr estate in the land, and that she t l ~ r  
reit of the f n ~ ~ ~ i l v  r c > ~ ~ ~ o \ c d  to Tcni~csscc in 1933. Thn \\itnci-: 
thcn e n n ~ i i r r a t c ~  s c v m l  of tllr debts transferred lo Gnoi111l:ur. 
wliirli tlii~rlis wercL good, but he is uii:~blc to say whr.11ic.r any 
of I hem were auiong those \vliic~h Goodni:~n had not collcctrd and 
still h ~ l d ,  as stated by him and his trustee. 

'l'liis ~v i t~ l r s s  thc.11 statcs that lie accepted and afternards 1):1itl, 
i n  1833, to Wood~xff thc order draw1 011 hi111 b- Sloau for $100. 
When WoodrnE presented that order. the witiiess statcs that 
Koodruff coirsnltcti hi111 011 tlie oilier papers which Sloali had 
offered to give lii111, nnd askrd him whether the papers he (tlic 
witness) had lrt Sloan hare  mTere good or not, and mas informed 
by the witncss that soiilc of them c o d d  be collected if 1)ropv 
exertions m r e  ~i inde;  and that Woodrnff snbsequentlv infor~iicd 
the witness that he had got Sloan's rights to these papers 
and was to use all exertions to collect them before lie (472)  
could go on Dal-idson, the plaintiff. 

r 7 I he other eridence consists of the depositions of two prsoil., 
vlio say that the, father of Gcnrge B a n ~ c t t  lmd a lwse for year, 
of solne Indian laridq, coiitninii~g bctwcn~ 200 and 300 acres and 
wortli $3 or $4 per acw, and that he lc~ft a widow arid six chil- 
dren, and G~wrge clainwd illr land af t r r  the death of the widow. 
and if he was so elltitled, his cstatr \ \ o d d  hc wortli pr1iap': 
$1,500; but that he died in 1531, and the 1l1ot11r.r and tlic family, 
excrpt Mrs. Ellils, rc~noved beforc 1833 to the westerii part of 
Tenriessre, whrrc the ~~ io t l i e r  carried all the personal ~)rolwrty.  
and where she is still living. 

Cpon this eridrnce thr  C'ourt is col~rtrained to sap that thc. 
plaintiff is not entitled to relief against the direct and precise 
deliials in the a n s x r  that Woodruff had rrceired any lnorlcr oil 
the supposed assignnlents to hinl, or that he had ever r cce i rd  
from Sloaii such assignnlents or  ally such security, excepting 
only the order for $100. The contrary is ~ ~ o t  pointedly stated ill 
Elins' deposition. H e   doc^ not profess to have any pcrs011a1 
knowledge of the transaction, w h a t e ~ e r  it was, between Sloan 
and Woodruff. H e  only speaks, from recollrction, of what he 
thinks Woodruff said, after consulting him in respect of thr  
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claims he had transferred to Sloan and TTatson. H e  was not 
only not prwent at the negotiations betmeen Sloan and Woodruff, 
hut lw doe. not profess to ha\-e seen any aqsignnlent by Sloan, 
nor cwn his on.n a s ~ i p ~ ~ n l e n t  to Sloan and TS'atqon, in the pos- 
seqqion of T\700druff. Tt is easv, therefore. for him to mistake 
the ctateii~cnt h~ TI7oodruff of Sloari '~ prolm.ition or offer as a 
*tatcn~clrt of a final arrangcmnlt. Bcqideq, the vcitness. although 
~ i o t  cwludcd bv intcreit. is nllder a strong bias to make these 
claims effectual to Sloan in  payment to TT'oodruff, because there- 
b r  he m:1r n iili a better fgce insist on them as a payment from 
himself to Sloan and TTat~on. There are other circumstances of 
strony .uspicion that the n i+ne.;s either rnisl ook the statement of 
TToodn~ff or nlisrelpresent~d it. Tn the first place, the delay in 
filinq this hill and setting up the supposed assignment. forcibly 
c.orrobor:~tc.-: the statemen; of thc ansner. 

I+ i i  ?aid in the \ d l  rhat the plaintiff v a s  not informed 
( 4 7 3 )  of the a1legt.d assign:ilents until just before the bill xms 

filed. ,Idnlit i t :  and tlirrc wem. i o  he the stronger rea- 
$011 for 11oldin: the inforn~ation.  thus receiwd by him, to be 
i~nt rue .  T t  TI nllld he hardlv crcdihlc, npon explicit ~ n d  unbiased 
cvidmrcc. that Slonn qhould ha7 c had w c h  a transaction with 
T\Toodrnff, a n d  made the alleged stipulation to protect hi. friend, 
D:tr.;d-on. m ; i l  TToodruff had failed. after a trial, to rcceire his 
debt out of tlic claims :tssigned, and, yet. that he should not for 
ne:irlr foui  w a r ?  ha \ ?  inforl~led that rery  friend of the care he 
had takcn of his interest, a l t h o u ~ h  the parties lived in  the same 
d l a g e .  Thc silence of Sloan upon that point, to  say nothing of 
rhat of Elms and JS'oodruff. affords a strong presumption that, 
although ht. may hare  offered such a transfer, ~ e t  it was nerer 
completed. Then that presnmption is further fortified b~ the 
circum~tailce that no one of the claims supposed to have been 
assigned is trzced by anv other person to TS'oodruff's hands. nor 
any dcaling showed v i t h  one of thern by him a t  any time, nor 
ewn  an  inquiry made b , ~  him. except from Elms. H e  could ha re  
no motiw to accept them n ~ e r e l ~  to suppress them. 

Xoreowr,  if such an  assipnnlcnt had been made, we cannot 
doubt that some permanent acknowledgmmt of the receipt of the 
pa1wml)\ T1700dnlff, alld of the terms, v o d d   ha^ e bren taken. 
We find that Sloail took a receipt for the $100, not which he 
p i d ,  but for  n-hich he gar e an ordcr on Elmq, and w t  it is sug- 
gested that he as-igncd demand+ to the arnount of many thousand 
dollars. to the ~ n r l d u s  of nhich he mould be entitled, n-ithout the 
srnalleq+ scrip T O  show it.  Algain. the vorthlessness of the clain~h. 
obrious to any mall of e7-en a slight kno~vledge of bu.inw.5. repel-, 
tht. belief that TS'oodruff could hare  entered into the ,upposed 
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agreement or, indeed, accepted the assignment upon any terms 
interfering with his immediate recourse on Davidson. The value 
of the claims for $10,000 01- $12,000, held by Goodman's as- 
signee, may be readily inferred from the acknowledged facts 
that they had bcen so held for ten or twelve years, and that no 
doubt, in answer to an inquiry from Elms as to the state 
of the debt he owed them, they inform him that for (474) 
$1,000 they mill not only gire up those dainis, but also 
the judgment against Elms himself, on n~hich a balance of up- 
wards of $5,000 was due. To use the mildest term it is not 
probable that Woodruff would undertake to pay those persons 
the sum of $1,000 for the sake of getting possession of securities 
in South Carolina om which persons residing there had not been 
able to realize a cent in  so long a period. The same may be said 
of what the witness calls a "bunch of notes" in  the hands of 
McClure in South Carolina, on ~ h o m  does not appear, for 
$1,200 pledged for $50, but at what time does not appear. The 
very circumstance of pledging notes to such an amount for so 
paltry a sum as $50, and ~ ~ i t h o u t  specifying the debtors, assures 
one that they could not haae bcen worth looking after, especially 
as no evidence is given that a single one of the debtors or of 
those whose notes Goodman held was, in 1533 or at m y  time 
since, solvent. The e~idence is equally deficient in establishing 
s ~ ~ c h  a value for Elms's share of Barnett's property as would 
induce the belief that it was worth prosecuting. His father's 
will is not shown to establish his right to the land. But even if 
it belonged to him after the death of the mother and he died 
intestate and owed no debts, the share of Elms and wife would 
be worth only between two or three hundred dollars, for the pos- 
sibility of recovering which Woodruff would have hardly under- 
taken to go, first, to South Carolina and then to the western 
district of Tmnessee. 

Impunged as the testimony of a single witness Elms is, by 
those concurring circumstances, and corroborated as the state- 
ments of the answer are by them, the latter must, accordin 6 to . 
the law of this Court. nrevail. - 

, l  

We cannot believe or say that the alleged assignments were 
made to the defendant Woodruff, and therefore as to everything 
except the sum of $100, already decreed to the plaintiff, the bill 
must be dismissed, and with costs to the defendant Woodruff. 

PER CURIAM. Decree accordingly. 
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(475) 
FRASCIS S. WADDELL and Wife v. J O H S  L. HETVITT. 

When two parties meet to conclude a contrarat for the purchase of 
land, and, the deed being present, one says, "I offer this deed to 
you." and the other replies, "I accept," this amounts to a delivery, 
although the deed does not pass from the hand of the one to that 
of the other, but remains in the possession of a third perqon, the 
friend and agent of each. 

THIS cause was transmitted by consent of parties to the Su- 
preme Court for hearing, from ORANGE Court of Equity, at 
Spring Term, 1841. The pleadings and proofs are to be fomd 
in the opinion dehered  in this Court. 

ST'inston & Iredel l  for the plaintiffs. 
S o ~ w o o i l  for the defendant. 

RUFFIS, C. J. I n  the latter part of the year 1838 the plain- 
tiff, F. S. Waddell, made a par01 contract with the defendant 
for the sale of a plantation situate on the Cape Fear River near 
Wilmington, of ~ ~ h i c h  the plaintis and his wife in her right 
were seized in fee. The price was $4,000, payable in four equal 
installments, of which the first was to be paid on 1 January, 
1839, upon receiaing a deed, and the other three to be paid on 
1 January, 1840. 1841 and 1842 ; and for the same the defendant 
x7as to execute his bonds x~i th  appro~ed  personal security. Under 
this contract the defendant took possession immediately, with 
the consent of the plaintiff, and on 1 January, 1839, he paid to 
the agent of the plaintiff in Tilminqton (the plaintiff himself 
residing in Orange) the first installment of $1,000. At that 
time the plaintiff 11-as absent from the State on a journey to 
Louisiana, and it nTas agreed between his agent and the defend- 
ant, in order to avoid any inconvenience or risk to the defendant 
from the death of the plaintiff, that the agent should not pay 
over the money until the plaintiff should return, and together 
with his wife make the defendant a deed. The plaintiff did 
retbrn in the succeeding summer, and on 15 august,  1839, he 

and his wife executed a conveyance to the defendant by 
(476) bargain and sale, which they duly acknowledged before 

a judge, so as to make the deed effectual against the wife, 
and the plaintiff sent it to his agent v i th  directions to delirer 
it to the defendant and to receive his bonds, according to the con- 
tract, for the residue of the purchase-money. The agent, W. C. 
Lord, shortly thereafter offered the deed to the defendant, who 
objected to it on the grounds that Mrs. Waddell had not joined 
her husband in the warranty, and that it did not describe the 

386 



N. C.] JUNE T E R M ,  1841. 

lands by corners, course and distance, but only by its name, 
"Buchoi," and by calling for the lines of the adjoining pro- 
prietors. Fo r  these reasons the defendant declined receiving 
the deed. After further conferences the defendant requested 
Lord to let him have the deed to lay before counsel, and for that 
purpose the deed was delirered to the defendant, who after con- 
sulting counsel still expressed his dissatisfaction, and returned 
the deed to Lord as the plaintiff's agent. 

The  controversy between the parties is  mhether the deed in 
#question lyas subsequently accepted by the defendant so as 
thereby to execute the parol contract of sale or not. The  bill 
states that it TTas thus accepted in December, 1839, and that 
thereupon the defendant, i n  discharge of the second payment, 
gave to the plaintiff a bond on one Gibbs, and offered his own 
tv70 notes for thc remaining installments; but that, upon the 
plaintiff mentioning that  he v a s  entitled to sureties on those 
t ~ o  notes, the defendant said he n~onld procure them and retnrn 
the notes x-hen completed to Lord, the agent; that in thi: mean- 
while it n-as agreed that  the defendant diould leare the deed in 
the possession of Lord as a security to the plaintiff for the com- 
pliance of the defendant. The bill then states that upon the 
completion of this arrangement the plaintiff returned Gibba7q 
bond to the defendant upon the ~mderqtanding that the defwd- 
ant's own note should be fully executed by the sureties i n  a few 
days, and that then all three should be redelivered together. And 
the bill further charges that by the direction of the defendant 
the deed was kept by Lord as a security to the plaintiff until the 
residue of the pnrchase money should be paid or secured, as 
stipulated. The defendant, hon-erer, did nothing more in  
the business; and in the month of January  f o l l o ~ ~ i n g  he (477) 
gave notice that he sllould not gire his notes. and abnn- 
doned the premises and instituted suit against Lord for the 
$1.000 that had been paid. 

The bill XTas filed in February, 1340, and prays that the land 
m a  be declared to be a security for the three last installments 
of the purchase money, and that  t h ~  defendant may be decreed 
to perform his agreement by assigning and deliaering Gibbq7 
bond and executing his o l ~ n  notes, m-ith sufficient sureties, and 
that, i n  default of p a p e n t  of the moneys then due. or  as the? 
might fall due, the same should be raised out of the land by sale 
or  otherwise, and for g e n ~ r a l  relief. 

The  answer, after admitting that  Lord had deliyered the deed 
to the defendant to enable him to hare the opinion of counsel on 
it, and that he returned it to Lord n-ith objections, denies that 
the deed m-as ever delirered to the defendant in any other man- 
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ner or for any other purpose, or  that  he a t  any time expressed 
himself satisfied with the deed, or accepted or agreed to accept it.  
The answer denies that  the defendant passed Gibbs' bond to the 
plaintiff as a payment, and states that, a t  the time alluded to, 
the defendant informed the plaintiff of his objections to the 
deed, but stated to him that, upon getting a good deed, he was 
ready to direct the $1,000, then deposited with Lord, to be paid 
over, and to give Gibbs' bond, due 1 January,  1840, for the 
second payment, and to execute his own bonds for the residue, 
and that RTaddell said he mould take Gibbs' bond if it would. 
answer as a payment to certain creditors of his i n  Wilmington, 
and requested the defendant to put the bond i n  his possession, 
that  he might submit it to those creditors. The  answer states 
that  Gibbs' bond was delivered to Waddell for  that  purpose, and 
for that only;  and that, after going out x i t h  it, he returned and 
said that it would suit, and then gave it back to the defendant; 
and it is then further stated that Lord wrote two notes for the 
residue of the price, and that  the defendant signed them and 

took them for the purpose of procuring their execution by 
(478) some person as his surety. 

The  answer avers that  no part of the contract was then 
considered as con~pleted, but that  the understanding was that  
Waddell should make another and proper deed, and that  as soon 

. as the defendant should be satisfied as to the title, he would 
delirer Gibbs' and his own bonds, and not otherwise. And the 
answer further denies that the defendant delirered the deed to 
Lord as a security for  the plaintiff, or that he ever had it in his  
possessioir, excepting only for the purpose of submitting it to 
counsel. The  answer then insists that  as the contract Tvas not i n  
writing, it is roid and cannot be enforced, under the act of 1819. 

The deed of August, 1839, is identified by and annexed to the 
depositions of William C. Lord and Alexander Anderson, who 
are the material witnesses in the cause. The former, after stat- 
ing the terms of the original contract, the offer of the deed to the 
defendant by him as the agent of the plaintiff, and the refusal of 
it i n  the summer or autunln of 1839, as already set forth, then 
deposes that, upon information given by him of that  refusal to 
Waddell, the latter came to Wiln~ington in  December, 1830. and 
had several interviews with Hewitt, i n  the presence and a t  the 
office of the witness, upon the subject of the execution of their 
contract; that  at first IIewitt insisted on his former objections 
to the deed then in  the possession of the witness ; but that ,  after 
several conferences, Hewitt agreed to accept the title and deed 
as it was. After having done so, Hewitt requested the plaintiff 
to take a bond on R. Gibbs for the next payment; and to that  
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the plaintiff, after ascertaining that  he could use the bond with- 
out loss, assented on his part. H e ~ ~ i t t  then requested the witness 
to write notes for the t n o  remaining payments, to be executed by 
Hev i t t  and one Godnin, to whom the defendant said he IT-ould 
apply to become his surety, and the v-itness did so, and Hewitt 
signed the notrs and took them to obtain God~vin's name. 

The witness f i ~ r t h r r  states that TTaddell informed the defend- 
ant that  he had at home the title papers for the land, from which 
he could obtain the metes and bonnds, and agreed that he vould 
at any time fiirnish them to the defendant, that  he might 
hare  the land surveyed, and also 71-ould at any subscqnent (479)  
time execute such flirther title R S  H e ~ ~ i t t  might ~vish.  
Hewitt then expressed himself satisfied, and said he m s  clad the 
matter  as arranqed. and sorry he had put Taddel l  to the trou- 
ble of coming from Orange. Waddell then expressed the wish 
to return home. and said that ,  as the bnsiness n-as then settled, 
he supposed it v a s  uimecessary for him to wait for H e ~ ~ i t t ' s  
return from G o d n i i ~ ' ~ .  ~ v h o  lived in the country. to vhich  the 
other party assented. The defendant then delirered to the \?-it- 
ness Gibbs' bond in payment, and promised to bring him the 
other notes. duly executed, in a fell- days; and TTaddcll, after 
directing the application of the bond of Gibhs and the other 
funds, left Tilmington for his rcsiden~e.  Three or four days 
afterxm-ds. the witness states that Hc~v i t t  came to him. n~ithout 
having obtained Godx-in's signature, and proposed to g i re  ml- 
other person for his elidorvr, to n.llic11 the witness assented. and 
the defendant went a n a -  for the purpose of gcttirlg the signa- 
ture of this last person. I n  the course of a fen- hours. h o ~ ~ w - e r .  
he returned to the ~ i t n c s s ,  ~vithout the signature, and, after 
a g ~ i n  alleging that  the title x i s  not good. clcclined doing mlv- 
thlng further ill the nlatter; npon w11ic.h the nitneqi, after stat- 
ing to hi111 that Gibhq' bond had been received as n payment only 
on the understanding that  the other t v o  bonds should be esc- 
cuted by good wrrt ies and dclirered. rcturnrd Gibbs' bond to 
the defendant and garc  him notice that he TI-ould be looked to 
for a payment in cash, on tllc first of the nest month, of tlie 
$1,000 that ~~-oulrl  be then due. 

Alexander Anderson states that  TTaddell was indebted to him 
and another perwn in Wilmington, and that in December tlie 
plaintiff and the dc fc i~dm~t  c:lme, together, to him to asccrtnin 
mhether the note of R. Gibbs n70dd be rereired by his crditors 
as a p a p e n t  from TT'addell ; that IIewitt stated that he r a s  then 
making Tadde l l  a cash payment on the lmrcha>e of the Buchoi 
plantation, and that said bond v a s  equal to cash. as 1I r .  Gibbs 
had promised to pay it on the first day of J anua ry  next enwing, 

3130 
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or out of the first rice he sent to market; and that, upon the 
statement being made by Hewitt, the witness agreed that, 

(480) should Waddell offer that bond, i t  should be received; 
and then the parties went away on their return to Lord's. 

The testimony of Mr. Lord sustains, we think, the statements 
of the bill upon the point of the delivery of the deed to the de- 
fendant, or, rather, of his acceptance of it, as being in the hands 
of Lord for him, which is tantamount to a delivery to himself 
personally. Were not the statements of the answer upon this 
subject in opposition to those of the witness, there would be no 
hesitation in declaring the fact to be as stated by the witness. 
I t  is, however, the settled law of the Court that the answer, so 
f a r  as it is responsive to the bill, is evidence for the defendant, 
unless upon its face it be false, or contradictory, or evasive, or be 
contradicted by two witnesses, or, at least, by one, corroborated 
by circumstances. I t  might, indeed, be questioned whether this 
case comes within the rule. The bill is not brought for specific 
execution of a contract of sale, but rather to enforce a security, 
by way of a kind of equitable mortgage, created by the deposit 
of this deed with the plaintiff or his agent. The gist of the case, 
therefore, is the deposit of the deed, and its delirery and accept- 
ance only come in incidentally. But, supposing the case to come 
fully within the rule alluded to, as probably it does, it seems to 
the Court that, judicially speaking, and giving to the answer all 
the weight it can claim upon artificial principles, the decree must 
be according to the statement of the witness, and not according 
to that of the party. I n  this point of view, it is essential to 
ascertain ~ ~ h e t h e r  the deed mas accepted; for if it was not, the 
contract, as an executory par01 one, is void, under our statute of 
frauds. We think there was a delirery and acceptance, though 
certainly the point might be clearer than it is. 

Lord states precisely and positively that the defendant, as the 
result of the conferences in December, 1839, accepted the title 
and derd as it was. Kow, this was in the office of Lord, and with 
a knowledge that the deed had been already acknowledged by the 
vendor and his wife, and that Lord had it therc for the use of the 
defendant. Each party expressed himself as considering their 

preceding misunderstanding settled, and pleased that it 
(481) was settled. Now, the only misunderstanding that had 

existed was whether the defendant should accept that 
deed. When he determined to accept it, the deed being then 
present, and promised to make a payment in  Gibbs' bond in  
anticipation of the installment that would be due the succeeding 
month, nothing less can be understood than that the parties then 
considered that Waddell had done all in relation to that deed 
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that he was to do or could do. T h e n  TTaddell said, "I offer this 
deed to you," and the other replied, "I accept it," it  anlounted 
to a delivery, although it did not pass from the hand of the one 
to that  of the other. I t  was out of Waddell's hands and control, 
and must therefore be considered as delivered. I t  is true that  
Lord was Waddell's agent, but after that  transaction he was not 
his agent to deliver the deed, but nlerelv to keep it, as a deed 
belonging to Hewitt, for  the purpose of eonlpellinp Hex~ i t t  to 
pay or secure a balance of the purchaqe money. The ans~rer ,  
indeed, denies that the defendant did pass Gibbs' bond to the 
plaintiff, even conditionally. But it admits there Yas a propo- 
sition to that effect, and that notes TTerc d r a n n  for the defendant 
and his sureties to give. Why was that done? The n-itness says 
i t  w i s  because the defendant lvas satisfied and had accepted the 

I deed and x a s  proceedinq to fulfill the contract on his part. The 
ansn-er says it m s  onlv to be in readiness to do so x~hen  the 
plaintiff and his wife shonld aftervards make a d e ~ d  that ~ o u l d  
satisfy him. Kh ich  of the tn-o accounts seen1 most probable- 
most likely to gain credence? T h y  at fhnt time propose a modc 
of paying an installment due ~ ~ - i t h i n  a few d a ~ s ,  and propose 
notes for the other installments. if nothing was to be done until 
a further deed should be made, ~ r h e n ,  according to the dcfend- 
ant's objection, no satisfactory cieed could be made until there 
had been a survey. and. to effect that ,  the  endo or would h a w  to 
return to Orange for the title papcrs, and then again to TT'il- 
nlington? But the ansver is not only contradicted, 77-ith respect 
to the bond of Gibbs, by the testimony of Lord. but also by that 
of Anderson. H e  deposes that H c r i t t  stattd explicit17 that he 
mas then making n payment to XTaddell, and that he considered 
Gibbs' bond equal to cash. Upon this point, then, both 
of the ~vitnesses agree; and the fact is a r e rv  important (482) 
one as  a test of the credibility of the a n v e r ,  and also as 
showing the intention of the parties and the real transaction 
between them; for, as thr  dispute had h e w  nh?ihcc the defend- 
ant should accept the deed ~ ~ h i c h  had been made, n hen \\-e find 
him aftern-ards making n 1x1:-ment on thc conrract and into the 
hands of the very person from ~ r h o m .  as the agent of the T-enclor, 
he had refused to take the deed. i t  fnrnisher a ~tronm :, presarnp- 
tion, independent of the pohiiive tes t in io~~y of the w t n c ~ s .  that 
the defendant changed hiq n ~ i n d ,  did accept the d d ,  and that 
the possession n a s  retained by Lord afterwards nlcrely as a re- 
straint upon the defendmt's power of alienation and a tempo- 
rary security to the .:endor until the ~ e n d e e  should gire notes as 
stipulated. But it n a s  said that Lord states the plaintiff xTas to 
do other things, and that, according to the laqt agrecnient, he 
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bound himself to furnish the boundaries, and, after a survey, to 
make a proper conveyance, and that it does not appear he has 
done anything of the kind. These stipulations of the plaintiff 
however, do not at all conflict with the averment that the defend-. 
ant accepted the deed that was made, but they rather sustain it. 
They amount to a new agreement for further assurance, and 
imply that in the meantime the vendee had accepted and held 
under the assurance already made. When, upon the application 
of the defendant for the boundaries of the land, and for a con- 
veyance in conformity to a survey, the plaintiff shall refuse com- 
pliance, it will be time enough for us to declare the consequences. 
Merely as evidence of the manner in which the parties regarded 
what had been done, an agreement of the kind last mentioned 
imports, not that what had been done was null, but that it should 
stand and be confirmed, if requisite, by whatever was needful to 
its confirmation. 

I t  must therefore be declared that the deed from Waddell and 
wife was delivered to and accepted by the defendant, and that i t  
was left by him in the hands of the witness, Lord, for the benefit 
of the plaintiff, F. N. Waddell, and as a security for the fulfill- 
ment of the contract of purchase on the part of the defendant; 

and that the land is, in this Court, to be regarded as a 
(483) security for such part of the purchase money as may 

remain unpaid, and the same, if not paid by the defend- 
ant within a reasonable time, must be raised out of the land, by 
sale or otherwise; and it must be referred to the master to in- 
quiry of the sums due in the premises, together with the interest 
thereon. 

PER CURIAAZ. Ordered accordingly. 
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.2CCOtTSTS SETTLED. 

Where a bill is filed to impeach a settled account on the ground 
of error in the accouilt, the errors alleged must be positirely 
and s],ecifically stated. Jlebane v. Xllcbnne. 403. 

ADJIISISTR~ITORS. See E s ~ c u i o ~ s  A K D  AI~~\IINISTR.ITOHS. 

APPEAL. See SI~RETT. 

1. I11 equity. a distinct appropriation and delivery over by a 
debtor of hi7 ciroses i n  a c t m ~ .  for the benefit of one of his 
creditors. is an assigimient of them and IT ill preyail against 
a subsequent a~sigiiment bx deed of a11 his cl~oscs in action 
to another creditor. for as  in neither case is tlie assignment 
n tran\ier of the legal interest in tlie chocc P in action, that 
which is in equity an awigmiient first in point of time, will 
prel ail. Thigpen c. H o ~ i z e ,  20. 

2. Au assinmerit by deed of all a debtor's  chose^ in action for 
the benefit of oue of his creditors will iiot entitle that cred- 
itor to (.lain1 money, not tlie proceeds of such chows in action, 
paid snbsecluently by the debtor to another creditor. Ibid. 

See G ~ A R ~ I  1.: A K D  WARD. 16, 17, 19, 19 ; EYECCTORS AND ADMIKIS- 
T R i l O R S ,  8. 

AWARD. 

Where an action TT-as brought a t  law against the sureties to a 
cnartllnn Imnd giren to secure the estate of four muds.  i11 
T\ h i (  h the I.~reatll assiqued waQ that the guardian had wasted 
the eqtzate and failed to ac.connt for and pay over to the 
wnrtls their property :. and the defendailt confessed what 
they called a partial jnclciiirnt. when it  was agreecl I I ~  the 
parties that the plaintiff\' additioual claim should be referred 
to arbitrators, alicl their award be nmde a rule of court-it 
?rn\ IrrlrT. that a paper returued by the arbitrators. in which 
tlieg made 110 nxircl upon the matters referred to them, hut 
only a statement from which it appeared that they attempted 
to take the segarate accouuts between the guardian and his 
four 17-art15 rtl, initio, talilnc 1 7 0  not1c.e of the partial judg- 
ment and a n  arding no sum definitely against the defendaiits, 
n a s  a calculation 111ade to aid the court in its ulterior pro- 
c8eedlngq rather tlmu n definite award, and that a I~ill could 
not he sustained in equity to give the lllaintiffs the beuefit of 
it  as  an award. ChceX 1.. 1)al;idnon. 6% 

BEQT'ESTS. See LKGACIES. 
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CHARITIES. See DEVISE, 4. 

CHOSES IN ACTION. See ASSIGNMENT ; CORPORATIOKS. 

CONTRACT. 

1. The plaintiff by a n  absolute deed of bargain and sale conveyed 
a tract of land to the defendant. At the time of the execu- 
tion of the deed the defendant agreed that  the plaintiff might 
hare  the land back, provided he repaid the purchase money 
and interest within two years, or, if he could, within that  
time, sell i t  to one who would give a higher price. Both par- 
ties spoke of i t  a s  a sale, and the price given was the full 
value of the land. Hcld, that this agreement amounted only 
to a contract for the resale of the land within two years, and 
did not constitute a mortgage. King 71. Eincey ,  187. 

2. Instruments deliberately executed, professing to contain the 
agreement of parties. may be rectified in equity for fraud or 
mistake, but i t  must be upon clear proof. Harrison v. How- 
ard,  407. 

See FRAUD; HUSBAND AND WIFE, 6, 7. 

CONVERSION. 

1. A testator, by his will, devised, among other things, a s  follows: 
"I leave all my lands not giren away, to be sold a t  six and 
twelve months' credit, after my debts are  paid, the residue 
of my estate to be divided between my wife, daughter and 
son," and he appointed a n  executor "to sell his lands before 
mentioned" and to execute his will in  all  respects. I t  was  
I ~ l d  that the testator intended a sale of his real estate a t  all 
events, either to create a fund for the payment of debts in  
room of a part of the personal estate, or for a division be- 
tween the wife, daughter and son, and that, therefore, in this 
Court, the fund is considered a s  conrerted, o u t  and o u t ,  into 
personalty. Pl'octor v. Ferebce, 143. 

2. Held f~ ir the l ' ,  that  where, in this case, the executor had refused 
to qualify, and a n  administrator with the will annexed had 
sold the lands, and a court of law had decided that he'had 
no power to convey a legal title, yet a s  the administrator had 
disposed of the proceeds of the sale according to the direc- 
tions of the will, the heirs a t  law of the testator were but 
trustees for the purchaser and should be decreed to convey 
to him the legal title. Ibid. 

3. When land is directed by a testator to be converted out and 
out  into personalty, the share of the wife belongs, in view of 
a court of equity, to her husband, a s  other personalty. Ibid. 

CORPORATIOXS. 

1. When a corporation is dissolved, unless the Legislature has 
otherwise directed, the real property which had belonged to 
i t  and remains undisposed of reverts to the donor or grantor; 

. the personal property, a s  having no owner, goes to the sover- 
eign for the benefit of the public. hut choses i n  action, such a s  
debts, etc., become extinct, because there is  then no one to 
demand the money, etc. FOG v. Horah, 358. 



CORPORATIOSS-Cou t~ri  zrcd. 

2. ?;one of the prorisions of the act of 1821. Rev. St.. c. 26, direct- 
ing what proceeding? n l a ~  be had against corporations in cer- 
tain cxqes apply to caueh where the corporation has expired 
by the lilnitation of its charter. IbitT. 

3. Where a note n-ns made payable to the cashier of the State 
Bank  as  truqtee for the nse aud benefit of the bank by whom 
it n a s  discounted. and the bank charter afternards expired 
by its own lin~itation before the note could be collected, it was 
held, that although the cashier haring the legal title might 
sue on the note :lnd recover judgment a t  law. jet,  in  equity, 
the bank had the sole right to the niouey secured by the note, 
that this right b~cnlne extinct on the disqnlution of the cor- 
poration, and that a court of equity, therefore, on application 
of the maker of the note n-ould crnnt a perpetual injunction 
against the collection of the judgment. Ibitl. 

COSTS. 

1. T h e r e  the allegations in the ~1:lintiff's bill, denied by the de- 
fendants, are  ~ i o t  so sul~l~orted b~ the proof that the court 
can decree in faror  of the plaintiff, yet if the defendants 
appear not to have been fnll and candid in their ansn-ers, 
but to have suppressed some facts which they feared might 
operate in the, plnintifP's favor. the bill nil1 be dismissed with- 
out costs. G~ilj i l l  ? .  PZeasa)itq, 152. 

2. A party who seeLs an ac~ount .  and whose bill is dismissed on 
its nierits, ought to bear the expense of an unnecessary and 
harraqsinq re-emmination of accounts. Sitritt c. Cai'7oss, 232. 

3. Where n bill nlakes unfounded charges of fraud. hut the plain- 
tiffs n ere infants when the matteru which tlle hill seeks to 
investigate occurred, and they had an apparent came for 
clen~allding an inrestigation. and mar hare been nlisled into 
the imputations by false rumors, although the hill is dis- 
missril i t  will 11r lritbont rout% TTade v. D i d .  313. 

4. T h e r e  a bill of injnnction haq been filed againqt tn-o e~ecutors ,  
and there is no neceq-ity for the severiiq in their an\rers ,  
qeyarnte coit. illould not b~ allowed to each. Daz i r  I. .  X I  - 
Xei7 341. 

5. If S U C ~  har I ~ w n  the jurlgmeiit in the court I~elo~v. upon the dis- 
solntion of the injunction. and the case being continue~l as  an 
orici~l:rl I~ill aftervarcls c30nlm up to thiz Court, and the bill 
Ile cliqnliwed. 1x0 attornej's fees will be allo\xd to be taxed 
for the defendant. I b i d .  

6. There ,  ulion a bill to qet a.ide a deed ol~t~tined by a Son from 
a n  aced mother on the ground of fraud. ~mposition and inca- 
pacltj of the ;railtor. the conrt decided there was not proof 
to su~iport the alleoations and, therefore, they dismisqed the 
blll, 3 et the) diqmlsbed it  n ithout costq. because suqpicions 
were evcited by some part of the testmony a s  to the fairness 
of the defendant's conduct ill procuring the deed. Harlieu z;. 
HarXell. 394. 

DECREE. See J ~ R I ~ D I C T I ~ S .  12. 



INDEX. 

DEED. 

1. Where a hargainor executes a deed, absolute on its face, and 
acks :I court of equity to declare i t  a mortgage, he must show 
that the real intent of the lrarties was that it  should only be 
a cc'rtrrlt~ and that it put on the form of a n  absolute deed by 
reason of the ignorance of the draftsman, or from mistake 
of the partiec. or because of undue advantage taken of the 
~~e te rs i t i es  of the clehtor. XcDoi~nId v. McLcorl, 221. 

2. Solemn ins t~wn~e~r t s  11etnee11 parties able to contract must, in 
the preslmiption of every court, declare the truth in regard 
to tlie su1)jec.t matter of their contract until error, mistalre or 
imposifio~l Ire shown. Ibid.  

3. Where the inctrluiient giren ~ m s  ml absolute I~ill of sale for a 
slave. m-l~ere tllc sum paid was not grossly disproportionate 
to the value of the slaw. \\-here i t  did not appexr that the 
agreel~~ent  on the part of the clefendant, that  the plaintiffs 
miqht h a ~ e  tlie slave on repayment of the p u r c h ~ s e  money. 
was irlatlr Iwforz or a t  the time of the execution of the bill 
of sale, nliere the defendant had refused to take n mortgage. 
alitl seven >ears  Iml elal~sccl without any claini 011 the part 
of the plai~itiEs, tlie c20url \ ~ o u l d  not conqirler the bill of sale 
a s  a mortgaqe and dismissed the plaintiffs' bill calling for 
such a decree. Ibid. 

4. A\ deed, nhcthcr for \aluable consideration or not, but good 
nrrd tffec.tunl a t  law. except for want of regktration, and 
which is lost hefore registration. will be set up in equity and 
a tlrrree made for another conveyance hy the harcainor or 
his 1eg:tl re~l'rsentatives. Pl/c??zn~el- r. Br~akcwillc. 232. 

5. n u t  before snc.11 :I decree can be ~iiade the plaintiff n ~ u i t  clearly 
prove that such a deetl once existed, its leqal operation and 
its loss. Ibitl. 

0. I n  the cnw of a tleetl thirty >ears  old, proof of its execution is 
dispelised 11 ith. Ttut to render such a deed adniisiil~le there 
~irust hc sonw :rcco~ult of its 1)roprr custody, and also evidence 
that the ~rar ty has I~eeo in poqiession uncler i t  : and the proof 
of execwtion i\ (>illy d i s l ~ n ~ r ( 1  n ith here on the ground that 
the atteitinq witnes~es limy he dead. Ih id .  

5. Co:ircy-ancars n l1ii.h a re  absolute on their face  nus st he held to 
11r al?solute, unleis there he cogent and clear proof to the con- 
t ~ n r y .  and so~iietl~ing like 1iiistn1;e or fraud or ~ ~ n d n e  adran- 
tace in qetting such a cnnveyaiicc established a s  well a s  some 
evidmcc tliat the particc, hare  acted in the business as  upon 
a mortgage. Lc1c.i~ 7.. O ~ c n ,  290. 

8. But the form of the deetl is not co~iclusive. The argument 
from it may be miw~ered hy a variety of circwmstances-as: 
if the price n-as crossly inaclcquate, or. tliondl inadequacy 
n-ere not gross. if tlie state of the poiuessioii intlicated a con- 
tinuin: intercst in the apparent vendor, or if what was called 
the purchase money was sec2nred by the I~ond of the vendor, 
or interest was paid, or the like. J6it7. 

9. I n  ascertaining whether a deed given 11y A to K for a tract of 
land n x s  intended to be a full and absolute conveyance of 
all A's interest or only a s  a security for money advanced by 
R to A, a great disproportion betveen the value of the land 



and  the  suln pait1 for  it is strong evidence t h a t  the  deed was 
given a s  a security merely. Holc.1vtt L.. l'lioit~psoiz, 369. 

10. The  court decides, upon tllr 11arol proof in the  case. in ollllosi- 
ti011 to  the  defentlnnt's nnsIrer t h t  there was  n defeasance 
to a n  absolute bill of sale fo r  n iiegro by the  p1:~iutiffs to t he  
defendant. Ily n.llic.11 the clef'elidnnt n-as to recolircy t l ~ e  negro 
on being repaid tlle suln lie hat1 ntlrancrd the  plaintiffs. a n d  
decrees t ha t  the  plaintiffs may redeem the  negro 11po11 paying 
tlle l~r inc ipal  advailcetl aiid interest t h r r e o ~ ~ ,  ileilncting the  
hire of the  negro sin1.e he  ?:tine to the t l e f e ~ ~ i l a ~ ~ t ' s  possession. 
and orders a n  a < ~ ~ u i l t  u11oi1 t h a t  11rin14ple. Bc,tli ~ o i c  c. T o . r ~ .  
39;. 

11. TVlieii tn-o parties meet to t~co~it~lntlr n c~o i r t r :~c~  for the pnrc~liase 
of land, and. the  tleecl I I ~ ~ I I K  lwsei i t .  one says : "I offc~r this 
clrrd to yon." and the  o t l ~ e r  replies. "I ac2cept it." this aluounts 
to a tlelivery, u l t h o u ~ l l  t he  ileetl does not pars fro111 the  1i:rnd 
of oire to t h a t  of the  otlier. but renrniils in t he  possession of 
n t l~ i r t l  person, t he  friend and  nge i~ t  of rac,li. Tl'nrl~lr~ll v. 
Hclcit t ,  473. 

See I.'I:.I~ I), 1. 2 : COSTX&CT. 1. 

DEVISE. 

1. TTliere :I tcstntor a f t e r  g iv i i~q to his n-ife for  life a czertain 
] ) ~ i l t a t i o i l  :ii~tl n c r o r r  ilirrctrtl. ill a siilwrclueirt clause. t h a t  
111s estate sllo~iltl I:e kept together oil his lul~tls and  p l m ~ t a -  
ti1111 ( ~ ' o t  left to his wife) for  ;a partit.l11:11. t i m ~ .  :~111l t ha t  
the 11ro1its n-1iic.h 1i;rtl awruetl  clluillg tha t  ti111e shonld be 
divitletl Iict\\-ern his tlnni.htrr I:. i\. ant1 his gr;rirtlsou .T. 'I'. G.. 
alltl tlieii ill seeri.nl tlisti11c.t sec,tio~rs procw~tlrtl to limit his 
estate,  real a11t1 1)rrsonnl. in nncl niiiong his fil~liily U ~ O I I  the  
Iiapl?ei~i~r,q cof c r r t a i ~ ~  c~oi~tin,ge~ic~ies. :~ird tlieii ill another sec- 
tio11 tle~-ised ant1 I~ec~i~c:lthetl a s  f o l l o \ ~ s :  ' . I  further  ill t h a t  
:it t he  dr : t t l~  of In! wife all  t l i :~ t  estntt> Ivft Iicr 11111.i1lg her  
~ t : l t i i i~ l l  life. l)11t11 1 ~ 1 1  :rntl ] ) e ~ w ~ ~ n l .  11e e~lnnlly tliritletl be- 
t~x-cril lily t langhtrr  E. A. :ind her  chiltlreli nud lily grnndsoll 
.T. T. G.. ]~rovitlctl he  sllnll Iinre a t ta i~rr i l  tile age of twenty- 
one ycnrq, to  t h a n  ant1 the i r  heirs forever." I t  ~c.m h e l d ,  
1111011 i t  : i ] ) ]m~~' i i rg  t h t  the  dnuchter diet1 withont children in 
t l~tl  lifrtinre of the  tcllnnt fo r  lifr. Imt a f t e r  tlie g r a ~ i d s ~ n  h a d  
ni t ; r i i~e~l  thc  :ice of tn-wty-one years. t ha t  the  r e i n a i ~ ~ d e r  in 
tllr ] ~ ~ ~ r l ~ c r t y  gi~-csil to the  n-ife for life n-as not affected by 
;rug c.l:rns~ of t 1 1 ~  will I)ut t he  last ,  ant1 t l ~ n t  11y tha t  c1:ruse a 
lrloic.ty of r 1 1 ~  i . t ~ ~ ~ r : ~ i ~ ~ t l e r  in t he  slaves rrstc'tl in interest in 
tlle tl:~n:litcr. eitlic~. immrtliatrly ulion the  (lent11 of the  testa- 
tor or. :it least. I I ~ N I I I  the c ,o~ni~lg  nf :Ice of the  grandwn. so 
tha t  1ipo11 tlic t le :~t l~  of t he  i lnugl~tn .  I1c.r Iluslimkcl w;is enti- 
tlctl to  claiiii the  sallre a s  he r  acln~i~ristrator.  I l lcAll is l fr  v. 
G ~ ~ I I z o I * ~ ,  22. 

2. .\. del-isetl a s  follows : "I f i ~ - e  nn(1 l w q ~ ~ e a t l i  all illy estate. real  
and  ~ ) t ' ~ ' ~ o ~ i a l ,  to I I I ~  son I.. ('.. to the  s11pport of hiin and  his 
I~ ro th r r  (:.-t11;rt ir. t l ~ t  (:. gets no lllO1.tJ tl1;~11 ~vllilt support 
hi111 cqu:il to  I,. ('.. sllo~ilil lie not Ile estrnrngant." Held, 
t l ~ n t  tlie Iwa l  estate ill all tlle prolierty T-estrd in I,. C'.. but a 
i i~niety of thc  I~c~ ic f i cM interest  Ilelo~rged to G. Carson, v. 
~ ~ ~ / 1 ~ . ~ 0 1 1 ,  :x!). 

29.; 



DEVISE-Continued. 

3. A devised, among other thingy a s  follows: "It is further my 
will and desire that all illy children-those of my first wife, 
to-ni t .  B, C and D, and those of my second wife, to-wit: E 
and F-shall be equally prolided for in property, and their 
estates, ul)on their arrival a t  full age respectively, to be a s  
nearly equal as may he; and \Thereas, under the will of Amos 
Gooch. deceased, the three children of my first n7ife will be 
a t  my death entitled to the tract of land on which I now live, 
and which is valuable; i t  is my will and desire that my execu- 
tors select three good men to ralue the said land on which I 
lire, arid then to value of my slaves remaining after my wife's 
share is set off, a sufficient number to he equal in value to 
the said land, and that said slaves so valued be set apart  by 
my executors, and i t  is  my will and desire that they belong 
absolutely to my tmo children-E and F-and that  they be 
kept together undivided until the said E and F shall arrive 
a t  full age and then be equally divided between them." The 
testator, in a previous part of his will, had given to E and 
F the remainder in two tracts of land, after the death of his 
\I idon-, and thc only other devise in his will to any of his 
children n-as that the rest of his negroeq and all the residue 
of his estate should he equally divided among all his children, 
after t~lcinq ont what he gare to his id id ow Hrld, that,  
under the clause recited, the children E and F took absolutely 
the negroes so directed to be valued and allotted to them 
independent of TT hat they nere  entitled to under the other 
clauses of the will, notwithstandiuq they \I-onld thus obtain 
a larger l~ortion than the other children. Joncs 9. Pasehall, 
430. 

4. A by will, dated in 18.18, devised his q l a ~ e s  to trustees, to be 
remored a s  so011 a s  practicable to Africa aud there settled in  
some colo11y under the patronage and control of the American 
Colonization Society, n-ith a proviso that in case any of the 
wid  slareg should refuse to be so remored, the slave so refus- 
ing should be sold and the proceeds of the sale should be 
added to the fund created for the remoral and support of 
such of the slave? as  should he remored with their consent. 
H e  then devised as  follon-s: "It  is my will and desire that  
the land and plantation-about three miles west of Raleigh- 
and the several lots of land coln~rising my tau-yard estab- 
lishment, together with all  my crop, stocli of every kind, plan- 
tation tools and carriages, implements for tanning and curry- 
ing, household and kitchen furniture belonging to me a t  the 
time of my death, be sold by the said (trustees) or the sur- 
r i ro r  of them, and the proceeds of such sale shall constitute 
a fund to defray the expenses incidental to the removal of 
my slaves to some colony in Africa under the patronage and 
control of the American Colonization Society and for the es- 
tablishment 6f said slaves in such colony af ter  their removal 
to the same." The testator then devised all the residue of 
his estate in the State of North Carolina to the same trustees 
for the purpose of erecting and endowing an infirmary or  
hospital for the sick and afflicted poor of the city of Raleigh. 
I t  zras held-First, that a stock of leather which the testator 
had in his tanning establishment a t  the time of his death 
passed under the clause devising certain property to be sold 
and the proceeds to constitute a fund for the removal and 
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DEVISE-Contin ncd. 
establishment of his slaves; secondly, that not only so much 
of the fund provided by this clauqe a s  is necessary for the 
removal of the slares, but the zclrole fund is appropriated for 
their renioral, aud also to their comfortable settlement in  
Africa, aud that  none of i t  falls iuto residuum; thirdly, that  
this derise is good as a derise to a charitable purpose, and i t  
i? not against the policy of this State to permit the emancipa- 
tiou of slarei, provided they he remored and be kept remored 
out of the State. C a l m  on c. Con~missio)icrs, 436. 

ELECTIOS. 
Election may be enforced agaiust fenzcs cocert and infauts be- 

tween two inconsistent right? m-here there is a clear inteution 
of him under whom one of them is derived. that 110th shall 
uot be enjoyed, an1 when it is ng:iinst coriqcience to eujoy 
110th. Robo ' t son  T. Stevens, 2-17. 

E1\IAR'ClPATIOK. See Dcv~srs ,  4 ;  L~GSCIES, 5 

EJIRLE;\IESrrS. See TESAKT roR LIFE. 

1. If a cause I)e set dovn for heaririq upon the bill, answer and 
exhibits. a deed nhich is filed as  an exhibit is evidence for 
the plaintiff, though it be not admitted in the answer. White 
v. Grccii, 43. 

2.  TIThether the receipts of a m-ngoner for goods sent to a factor 
are  after the death of the wagoner, competent to prore the 
de l i~erg  of the goods to the factor-Qri? but if they are  com- 
petent for that purpose they call ouly raise a probability of 
the delirery of the goods, x~llich may be repelled by opposite 
probabilities-as: that accounts appear to hare been rendered 
hy the factor, n-hich the principal n-ithholds, aud which, if 
produced. ~ m u l d  include the articles sent by the wagoner, 
aud would he better eriilence of the delirery to the factor. 
XcLin 2j. XcSan?am. 75. 

3. Before a decree, one defendant in equity mas-, as  a matter of 
course, upou n proper allegation for that purpose, obtain a n  
order for the e~aminat iou of his co-defenpaut as  to matters 
in which the latter is uot interested, savliig to the plaintiff all 
just exceptions. This order \rill not he discharged upon a 
suggestion that from the answer of the defendant to be exam- 
ined, he appears to hare an interest, but the objection must 
he reserred until the depocition is offered in evidence. when 
it  d l 1  be a good exception that  the witness examined has a n  
interest in the matters examined adverse to the exceptant; 
and if this appear, his deposition cannot be read. But it  is 
not a good exception that he has an interest in any other 
matters embraced in the cause, unless i t  can be seen that 
these matter? ma ill be affected by his examination. Willia?ns 
7;. Nuitland, 92. 

4. After a decree. it is not a motion of course for one defendant 
to examine another, and a special ground must be laid for it. 
And it  seems to be such a special ground, after a decree 
agaiust two co-executors to account, that the one sought to 
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he examined had alone received the money of the estate. 
Ibid.  

5. The presumptio~l that a due-hill, professed to hare been given 
ulwn a settle~nent of all the accounts between the parties up 
to the time of its date. included a particular account up to 
that tinie, ropelled hy evidence, showing that i t  was not 
e~icuiul~ered in the settlement. Ibid.  

6. An c.?. pnrtc affidarit of the paymeut of money made by the 
~ w r s o ~ l  who received it, aud who died before the filing of the 
Ibill, if not atlniissible as  t e s t imony  is  admissible as his 
t w c i p t .  l b i d .  

7. TYhertr there are  several co-iIefendants in equity who have a 
c.omnon iuterest, tlie declaration of one of them is evidence 
:~g:riust the other. Griflit7, l ' lcasnnt, 152. 

8. A11 answer direc+ly rrsponsire to the hill is eridence for the 
t lefr~~dant .  JlcDonnltl ?;. N c L c o d ,  22. 

!). ' f l ~ ~ r r  is 110 Irgal presnnil>tio~l, nor ought there to be an iufer- 
t1!.(.e in fact from the Illere circu~ustanc~e of a person attest- 
i l l -  :I Imper ~vritiug as a witness, that such witness mas xware 
of  the conte~lts of the paller m~t l  is, therefore, hountl hy i t  
n-lien it affects his interest. 1'luttittic.r ?;. Baslic'~'cille, 232. 

10. l'lle force of circumstantial eritlence clepencls 011 the number, 
tc~i1t1clrc.g. agreement and c ~ i l d l l ~ i ~ ~  nature of the circum- 
st:r~lc.es in themselres, 11-hich may he adduced to establish a 
c.olli.1usio11. and also on tlie ii~lportaiit fact that there a re  not 
olqmsiag circumstanc.es rcju:illy undeniable n-hich are  incon- 
sistcnt Ivith that c.onclusion ; and further, that nothi~lg in the 
1)ilrty's power appears to be n-ithlield which, if produced, 
wonltl show the facts on which the co~lclusioil is founded to 
I I~ ,  different, or authorize all opposite deduction from them. 
77)itT. 

11. 'l'llr :111swer of a defentlnnt tlirectly responsive to the allega- 
tioni; :lilt1 interrogatories of the hill is evidence for him, which 
ninst stnnd unless orerborne by the testirnol~y of t ~ o  wit- 
nesses or its equivalent. Lczcis ?;. Ozccn, 290. 

30. l'llr. p1:riiltiR ill equity ca1111ot read the deposition of one de- 
frlidant against another when he ~ r h o s e  deposition i t  is pro- 
])c~srtl to be read has an interest to subject his co-defendant. 
I b i d .  

13. .\i~tl thr ~)laiiitiiP cannot ill any cwe rend the clepositio~r of a 
tlcfcntlailt unless it  has been talien under a special order of 
the court obtained for that purpose. Zbid. 

14. I.:s:~nrini~ig a ]y r ty  is an ccjuitable release to h i ~ n  as  to the 
i~latter to which he is examined. Ibid.  

15. If the party esainiued Ibe the one primarily liable to tlie plain- 
tiff. and the other tlefe~lda~it only secondarily, the plaintiff 
necaessarily givrs up his claim against both by the esamina- 
tion of the former. Ibid.  

1 G .  Every (1ri.isiou of a competrlit court ~l iust  be deemctl to be 
according to the Ian- and the truth of the case until the con- 
trary is shown. Wade v. Dic7i, 313. 
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ISDES.  

ESCEPTIOSS TO 1\1.\STCIt'S EtEI'OET. See I 'RA~TICF. 1. 2, 3, 9. 

1. Esecntoiw a~lel :itliniiiistratom mill i ~ o t  Ire licltl rcslionsilrle for  
1iii~-i11; (!elits :~rmiilst their  testator's o r  illtestate's estate 
wliicll they ~nigl l t  h a w  aroicled l ~ y  ad re r t i s i l~p  for creditors 
under tlie ac t  of ITS!) r see Iter .  St.. ch. 4G, sec. li:. and  ch. 63. 
set. 1 2 )  mld pleadinc the  a r t  i n  liar of their  recorerq- if the  
debt so paid \rere 1101iestlq- due. Ru t  tll? excc'utors ant1 ad- 
mi i~is t rn tors  ought in prudence to  i.oi~iply with thp requisi- 
tions of t he  a c t :  and if by fniliilg to do so tllry snliject the  
estate to t he  pnyuient of !i.l/r/t it r7ncs l i n t  or r r3  they. and not 
the  estate, shall  I ~ e a r  the loss. I f i l l i c r ~ ~ l s  1%. Xait7antl.  02. 

2. If  the'execntor of n suiaety fo r  :I firnl, npon the  i n s o l r e n c ~  of a 
1;non-11 ~a r t i l e i ' .  li:iy the clel~t, he  shall  i ~ o t  be c.li:uyed 17-ith i t  
in account \I-ith his twta tor ' s  estate,  hecnuse of his not bring- 
ing a suit f o r  the  recovery of t he  tlel~t a n i l l s t  ;!nother per- 
son snpposerl to Ile n pnrtrirr. where there is no root1 reason 
to  l)elie~-c t h a t  t he  fact  of t h t  perso~i 's  being a p n r t i l ~ r  could 
be estnl~lishecl by proof: a n d  more especially ought lie not to  
be so c,l~:~rgetl. 7-5-Irere such supposed partller ~ r a s  geliernlly 
deenied to be iiisolrrnt. 171itl. 

3. 11-lirre it i.: slion-11 illat n pa r t  of t he  cfkts of nil estate inren- 
torietl liy two co-executors has  beell wastctl. :tntl a part  of 
the  tlebrs ~rliicli. by tlnc tliiigcnce, might h a r e  bee11 c3011ected 
lins been lost to the  estate-01co.c a s  to the  extent of each 
executor's li:il~ility? I!ut d l e r e  t he  tlelits are nc~tunlly col- 
lected one executor only. u11c1 the  liroduct of the sales of 
the  estate. n-liether the s:~les were made 1)y o w  o r  110th of 
the  executors. is  received 11y t h e  same executor. and there is  
no w:~ste   inl less i t  I)c fro111 the  misupplicxtion by tha t  esecu- 
tor of the funds thus ~ . i e l~ t fu l ly  in his llancls. it is \rr l l  set- 
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tied that a clccastacit by him shall not charge his companioi~ 
n-ho lins not actively contributed thereto. Ib id .  

4. I t  must be a plain case of ncglcct of duty which malie? a n  
c s c c ~ ~ t o r  responsible for a lo\< l1y holding on to stock in a 
stralnhoat comlmig, bq~irr. f i t [ ( .  ant1 in the esercise of his best 
j~~tlgnler~t.  Sothillg more than p ~ r f c c t  1ionest~- and reason- 
aide (1iligellc.e ought to Iw reclnired of trustees ; a11t1 it  ~vould 
be amillst vonscie~ice to reqnire of an esecutor an indemnity 
aqain\t llih testator's estt~te \haring in tlie loss which befell 
all, or ~learly all. who atlrentnred with him in the specula- 
tion. Ibid .  

5. TYhwc a gn:irtlimi diet1 ilitlehted to his n-ard, and some yc:m 
afte~ '~vards :I judgment was rccorered against his executor 
for the amount. to satisfy which the testator's slaves were 
sold a t  a less prirve than they TT-on1d have brought had they 
I~een sold for the satisfaction of the debt soon after the testa- 
tor's death. I t  11-as he ld ,  that the executor, if he could he 
held ~~?sponsihle a t  all for the ~mforeseen and illdirect calaiw 
ity of a tlelsreciation ill the price of the slaves. could not be 
so held where no fraud was allegrd or pretencled. and it  was 
~ ~ o t  show11 that he lr~lew of the existelwe of the debt and the 
~ ~ e c w s i t ~  for the sale before the ii~xtter of the claim was put 
into t l ~ c  train of judicial inrestisxtion. or that  there was ally 
delay in gettill? a clecision upon tlic claim. Ibi(7. 

6. An executor has nn Ilonest cliqcretion to plead, or not to plead, 
the statute of limitation? to :I rlaiiil aqainst his testator's 
estate. Ib id .  

7. .In ad~l~inis trator  is entitlet1 to call 1111011 the ~)ersonal repre- 
.;ellt:lti~es of a deceased c.o administrator where i t  appears 
t h ~ r e  has bcrn no set t le lne~~t  k t ~ v e e n  them for an account of 
their joint ndmiilistratio~l m ~ d  for his ])roper share of the 
co~nrnissions received by ~11~11 CO-adiili~~istrator. J1of)'it c. 
i l l o f l i t ,  12-2. 

8. .In cxecutor or :~dn!inist~xtor cainlot, accordi~lg to the rules 
of rquity. nl:llie a ralitl sale of the assets of his testator a s  a 
qecurity for, or in paymrnt of his own clebts. Po?rcll v. Jones, 
337. 

9. Wllerc lanil x i s  sold a t  pnlllic auction by an executor ui~der  a 
pon-er in the will for half of its value, and the sale acquiesced 
in and made in accordance \~.itll the fcelinqs of those inter- 
ested. a bill cannot be supported to set aside the sale when 
they become sul~\eqnently dissatisfied. Spaiizho~tr 7.. TVal- 
~ ~ c ~ c n ,  362. 

See LEGACY, lG, 17 ; STJRETY, TIME. 

FRAUDS ASD FR.IUDVLEKT COXYEYAKCES. 

1. A sold to B (of whom the defendants a re  heirs) a tract of 
land for a certain consideration, rereired the c2onsideration 
antl signed, sealed and delirered a deed for the land to B in 
fee simple. Before tlie deed n7as registered or proved, A and 
I3 rescinrlecl their contract; A returned to B the considera- 
tion he had received. and B promised to redeliver the deed to 
him, but he did not do so. A then sold the land to C ( the  
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j~rese~i t  plaintiff) and mnclc llilli a proper collr-eyance for it. 
I( dyillg sooll af tw.  his 11ril.s cxusecl the cleecl to him to be 
])ro\-ed :riid registered, I)rou,-ht n suit and ejected C out of 
his possessioil. Ht,lrl bl/ t l ~ c  Cfo!i~Y. that  A nlld B, before the 
deed n.as pcrfectetl Ily proliate and registratioli, had a right 
t,) rfwi1~(1 their contract, ant1 that if, after this was don?, B 
or his heirs cnusetl the ileetl to he prored and ~,egistercd, i t  
w4s a fraud nlmn A or his subseqdent ns~ignre,  and that  
the Ilrirs slloulcl stand as trustees for surh assignee and be 
coiiil~elled to c.onr.ry to him their legal title. Lorz  z.. Bcl7i, 
163. 

2. IIcltl 07x0, that  no ]?roof of fraud or iniposition on the part of 
C. the nssiaiee, in intl~icillg ,\, t l i ~  01v11er of the land, to 
inalie the nssigii~l~cilt could 1w avnilal~le to the defendants. 
the heirs of R. Imt that eiich proof co~ilcl only he relevant iu 
a suit hrtrr-cwl 1', the aqsi,qlee. mltl .\, tlir assignor. or his 
heirs. Ibic7. 

2 IIr Ttl fro tl!cr. that althoneli proof of the rrwiwion of the con- 
tmct  Iietn een .\ and R had I~eeil off'rrcil apd recei~ed in ail 
action of eieiatinent k ~ ~ t ~ e e n  R and C, yet that  S U C ~  proof r ~ a s  
not l~roperly acln~i\cilile 011 snch trial a t  l a v  as  it did not 
affect the leqnl title of R, hut tbat  in this Court it was adinis- 
sillle mid r e l c ~ n n t  to 51101~ a t rn i t  in R or his heirs, and that. 
tlierrfore, the verdict in the eicctmnlt quit was not a bar nor 
an  estoppel to the ~ I a i i i t i b  in this Court. Ibitl 

4. .i rlehtor upon I w i ~ ~ e  :rpplied to by a houri firlc creditor to qecure 
liim 1jy :a d e ~ d  of trust on I i i ~  l~roperty r r f n w l  to secure any 
part of the debt ml1c.s the creditor n onld tramlifer one-half 
to a tru\tee for the benefit of the debtor'.. r i f e  and children. 
mltl t l ~ t  the half so t rnnif~rrer l  qhould alio he secured by 
w r h  ileecl. The creditnr, though reluctantly. i2oncented ; the 
trancfer I T ~ S  iilatle ant1 a rleetl of truct executed according to 
wc11 aereeinent. Hcltl, that this n7ac tantal~iount to a reser- 
lation hy the debtor Ilimwlf of qo illucll of his property for 
the use of his wife and chiltlrea, and 77-as, therefore, fmudu- 
lent and roid ns agaiilst other creditors. I C z ~ \ ~ ~ ~ i i  Y. I ~ ~ I I I O I L -  
can. 1SO. 

.j. Whetller the trnct in faror  of the creditor for the one-half of 
the debt retained to himuelf is not nlso void I)ecauqe of liis 
lwine a party to wch  al'rnug?iilelit. ( ) ! ! (re?  Ihir7. 

(;. A t30~lveyalice, after marriaee, hy a debtor to liis n i fe  or chil- 
clren. or in tmct  for tllelll, is r oitl again-t prior ( w d i t o r ~ .  and 
that  nithont reqard to the ainonnt of the debt or the circum- 
\t;mces of the j~ar ty  mnhinq the c.oli\-eyance. Ibirl. 

7 .  Ai creditor may. out of a de l~ t  due him or any ~lroperty beloliq- 
inz to liiln. c i ~ e  n I~oluity to the family of his debtor. but i t  
must Ile a r-oluntary act, not coerced hy the debtor nor made 
the price of any far-or or prefcre~lce 1 ) ~ -  the delltor tovartlq 
such creditor. Zbirl. 
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Where the plaintiff alleged that the testator of the defendants 
liatl, ill his last illness. nlade her a gift  of a bond which was 
11ot n~tlt;rseil, and that lie had made this gift in consideration 
of hor ~rursing ant1 atteridi~rg to him and also because of his 
foni~er  t.ohabitation with her ;  antl where it  apl~eared that  
for ronle niontl~s before his death she had attended upon him 
a1lt1 had access to his papers, l~cltl by tlrc Court, that to estab- 
lish such n gift the evit1ent.e niust be full and satisfactory, 
nut1 that the golicy of the law preventir~g fraudulent testa- 
111e11tary dispositions from being set up ~voultl he frustrated 
if suc.11 gifts were estal~lished upon vague. slei~tler or doubt- 
ful evidence. I11 tile preseut case the Court refused upon the 
proofs to decree for the plaintiff. Alti1.1cl~ c. l~l i i tc l~carl ,  130. 

1. An ca p r r r  tc order of the county court, under the act of Assem- 
ldy (Rev. St.. c. 54, s. 2 2 ) .  nllo\ring conunissionr to a guar- 
dian is not conclusive in a litigation between a wart1 and his 
guardian in this ('onrt. Trnltor~ 1 . .  B r ~ c i ~ l ,  13(i. 

'7. The juricdictio~~ of the county court on the subject of commis- 
sion to guardians, is not csc.lusive, hut like other inntters of 
account betwee11 gnartlim~s :n~d w:rrcls has a l~va)  s I~een eser- 
c i w l  by the courts of equity. Ihitl. 

3. T h e r e  a guardian had receired nearly the whole of his ~vardr '  
e\tate in notes. made ~ a y a b l e  to hiin :is guardian, hfr the 
:tclniinistra t o n  of those of mllonl the wards were distribntees, 
had heltl tht?\e notes until he resiqned his gnartlian\hilj after 
a period of six )ears, had collected hut little intereit on the 
notcs. antl had then paid them over to a succeedins quardian. 
Hcltl, that two :~nd a half per ceut was a n  ample connnission. 
lbirl. 

4. I'ossibly there Iliay 1)e cases in which the office bring trouhle- 
some, ant1 the guardian faithful, and dying or g i v i ~ ~ g  up this 
oftice upon sonie necessity, the court may give to the fowler 
guardian a full conlinissio~~, a11d also reasonable conlpensa- 
tion to his successor; but the case ought to he re~narltahle in  
its circumstnnc.es to justify such a proceeding. Ibitl. 

.J. 111 a suit in equity against x gliardiail for a n  arconnt the 
allon-axe of connnissionq has ahrays been n~ncle in the first 
instance in that court. Ibid. 

ci. Guardian awonnts passet1 by x  count^ court have never been 
pleaded ill bar to a suit in equity. Ibitl. 

7. Conmissions a re  only a compensation to the guardiaii for his - time and trouble in n~anaginq his ward's estate. Ibid. 

8. On an ex pnrfe proceetlii~p hefore a conntv court in a case of 
guardian accou~lts, an onlission or unjust charge is evidence 
of snrprise or i~npositiorl on the court. Ibid. 

9. A qunrdian 11 110 perniits his female nart l  to marry under the 
a r e  of fifteen )ears ca~nlot, for that reaion, he held account- 
able as trnqter for the wife after the marriaqe and after he  
liaq deli\ered o\ er the property to her l~u\ l~and.  S h ~ i t t  2;. 
Car locs, 23'7. 

40 1 
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10. The guarilianrliip ceased ulmn the marriage, for the statute 
(Rev. St.. c. 71, s. 7, and c. 34. s. 47) does not declare such a 
marrinse roicl, I ~ u t  o111y subjects the husband. rc~ioir co~zcic- 
t c o ~ .  to c ~ ~ t a i n  1)enalties. and to the loss of his wife'c prop- 
erty. Ibid. 

11. A guarc1i:rn is not bound to hare a marriage settlement made 
ill favor of his frnialr ward under ang circnnlstanc,er;. eren 
n-hen she has a large estate anel is about to marry a man of 
slender for tun^. Ibid. 

12. Sor  is he ansn-erablc ill pecm~iary damages for marryi l l  his 
fe~nale  ward "in dispr:~ge~iient." Ibitl. 

13. Tveqnnlity of fortunr nrrer  conqtituted "dic~,araqenlent." 'There- 
11)- \YRS i ~ ~ n t e ~ ~ i ~ ~ l a t e c l  wine personal or social defec3t or dic- 
qilalificd tion, etv. Ibi(7. 

15. Conlpensation cannot be allon-ecl i~idependent of Iiis conmlis- 
 ions to a guarclimi for his tiltrc : ~ n d  t~nitblc. but these are to 
Ile coilsidered ill fisili,q the qtitriitrtt~i of Itis cot~~t~ris.sioti.s. Ibid. 

16. n7here one tnl;r\. 1)g a r s i s n ~ ~ l w t .  a note, cluc and ~ a g a h l e  to 
the guardian of nn i n f a ~ ~ t ,  as vn:rrcl1~11. nl~tl not ill pay~llellt 
or diccllarge of any debt or dellmnd dne l ) . ~  the ~ n t k l ~ t ,  he is 
held in eqiiitg to I)e miswerable to the i~ifnnt rither for the 
note or for the amount of it. I ' o ~ c l l  1 .  Juirf \. 3'31). 

17. And this aqsisnee is thuc answeraljle to tile infant. though the 
latter may have olitainecl a jutlg~r~ent amir~qt  the iureties on 
tlir guarclim bond emljrncinq this note. mi l  though the said 
iureties may lurve been i~~denlluherl 1)g the t r ~ u ~ s t e r  of l?rolj- 
ertg in a deed of truzt to seclue thcnl ; ~ a i l ~ ' t  lw+. I b l t l .  

18. TVllere a mall talies a I)ontl by assignnient from the guardiall 
of an infant. the bond being payable to the :~ssiqnor as  guar- 
dian, the assignee is considered in eqnitg as holding the bond 
in tnlst for the infant and must a c ~ ~ j n ~ i t  for it a'cordingly. 
And tlie sureties on the guardian Imllil Ilave the snnle right 
as  the ward when they hare paid the wrety money. They 
then stand in place of the ward. Fox  r. .17f~s.n)ri7o.. 340. 

19. A guardian of infants 11aving 1~11ids ]jag-al~le to hiln as  ql:lr- 
tlinn of tlie ~ r a r d s ,  t r a ~ l s f ~ r r e d  thrnl \vitliollt riiclorseinellt to 
one of his creditors as a secmrity for his ow11 clebt and be- 
ranie insolvent. Acl(7. that the nssiguee having notice that 
the debts beloilgtd to the \rarcls accluired no right hg the 
nssiannient. and a ( 2 ~ u r t  of equity will restrain 1ii111 from rol- 
lecting the debts ant1 comptel the debtor. \ ~ h o  is ~n;xile a party 
to the bill, to pay the ainolmt to the i~lfnuts. LorX1~c~t.t c. 
1'71 illi11,s. 242. 

20. In  such a race full rostc are awardetl aqni~:.t the guartlian and 
the assignee. Ibitl. 

21. Guardians of lunatics are rrs11011sil1l~ for c011l~)o111id interest in 
the same 11ia1111er and to the same estrnt  as  guarclians of ill- 
f an t s ;  and bolids, etc.. pay:lble to thenl us guardians, hear 
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( oni~)ountl intereit in the same inaniler a s  honds payable to 
the guardians of infants. Spcicl, .c. Lolz~, 426. 

2 2  IYllere a guardian puri4iases land of his \ ~ a r d  soon after he 
(wines of age a t  a grossly inadequate price, the guardian har-  
i r i ~  iouqlit the purchase, and taking adrantage of the iinpru- 
tlrnce ant1 thoughtlessness of the young man, the contract 
TI ill be reicinded in a rourt of equity upon a bill filed for that 
purpose against the guardian. Willianls v. Pou tll, 460. 

23. Ketneen person< standing in that relatioil to each other, only 
fair and equal bargains ought to he supported. Ibttl. 

24. rnequal  contra& between a guardian and his late ward, just 
collie of age, are set aside upon :r ground of public utility and 
to pr'cl ent fraud, not nierely to t,ctlrcss it. Ibir7. 

See A ~ A R D ,  JURISDICTION, 10, 11 ; PARTIES, 1. 

Rt7SBASD ASD WIFE. 

1. If n man inarry a woman haling an interest as  next of kin in 
slaves bequeathed for life, and die after the death of the ten- 
ant  for life, but lwfore reduriug the slaves into possession, 
his \ ~ i f e ,  and not Ilis representative, will be entitled to them. 
flnrdic v. Cottotz, 61. 

2. \Vilere real estate wai  derised ill fee to a wonian, who after- 
n a r d s  ~narried. but i t  x a s  directed in  the nil1 that  the pos- 
session sliould be retained by A, a third person, and the rents 
and profits receired b j  hi111 until a certain debt was paid. 
Held. that the interest of this pos5esqor could not he regarded 
: ~ q  of a higher character t h a ~ i  a term or chattel interest, that  
the powessio~l of a ternlor is  the seizin of him who hath the 
inheritance, mid that in such a case the wife having had 
issue born during the marriage, the husband is entitled to be 
tenant hy the curteiy. IZobt rtson a. Stcvei~.~, 245. 

3. Al legacy giren to a n~arriecl \vxnan. or a distributixe share 
falling to her cluri~lg corerture, aiid not received by the hus- 
band or disposed of by him in his lifetime, surrires to the 
wife. Iioi~!rlexte~ t. Blac7, b m n ,  286. 

4 A testator bequeathed in o11e rlause of his will a s  follows : 
" I I a ~ i n g  heretofore giren and conveyed to niy clauqhter Ann 
Davis and her husband, Et1n:lrcl Daviq. a large ant1 valuable 
real estate beuitles iundry persolla1 chattels I do now hereby 
co~~firin the sanle. And I do hereby derise to my son William 
Cain, in trust for the rcpnivtc ant1 sol( I I A C  of nlj  daughter 
Ann Davis and her cllildien, tlie sun1 of $4,000, n hirh sum of 
money shall be laitl out by tlie said \Villiain, his heirs, execu- 
tors. etr., in such n a y s  a i  lie or they may deem best for my 
daughter Ann Dayis and her children and for their sole and 
separati. use and henefit." After airing to other persons 
some legacies of slaves he aqain derises a s  follows : "All the 
rest of my s l a ~ e s  11ot before giren or derieed I give and be- 
queath to my son Willianr Cain, my son-in-law Willie P. 
Manguin, niy daughter Polly Poutherlaild and my son TVil- 
lianr, in tr ccit for my daughter Ann D a ~ i s  and her children, 
to be equally dirided between them-share and share alike." 
In a subsequent clause, after directing his debts, etc., to be 
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5. Though the inteutic~~r in n ilerise tt) :I \:-ife to exclude the hur-  
baud niust not be left to inferenre, but nlust be clearly and 
nnec~uivocnlly tlcc,lnrcd. yet n-heli that inte~ition is clearly 
ascertained i ~ y  tlic court, it will be carrietl into execution. 
though the testator nlax not 1r:rr-e esl)ressed himself in tech- 
nic-a1 language. I l l  if!. 
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legitimate them, and the act, after reciti!rg that they a re  his 
illegitilnate childre~i, declares that they shall I)e legitimated 
ant1 made (.allable to take, possess, elljoy m t l  inherit any 
estate, either real or personal, wliich may he devised or 
clesioentl to them in a s  full and ample a manner. to all in- 
tents aud purposes, as  if the said children had been born in 
lawful \\-edlocli, it nlalies the c.11ildre11 legitimate to the per- 
son w l ~ o  is recited i l ~  the a r t  to Iw their father, though there 
is no express declaration tlint they shall be legitimated to 
him. P c ~ r ? /  v. Nezc;som, 25. 

2. The agei~ry of the father in pimuring such ail act to he passed, 
mimot affect its conitruction, hut i t  niay be material to g i ~ e  
effect to it, and malie i t  operate on his property. Ibid. 

3. Wllether the Legislature can, by a l ~ r i r a t c  I n ~ r ,  before the 
death of the onner of a11 estate, annul the capacity of one 
person to succeed, and vonfer i t  on aiiotller ni thout  the con- 
sent of the ow~ier-Qrc? Gut if i t  can, it  is not presumed to 
hare so illtended. \\ ithout an e s ~ ~ l i c i t  l~rar~ifestatiou of such 
intent. On th? contrary, the general principle is, that  pri- 
ra te  acts are in the i ~ a t u r e  of aswrances a t  common law; 
and, therefore, that their olseratiou is meant to clepend on 
the c o n w ~ t  of those persons ~vho  a re  in cicc, and whose 
estates are the subjects of the arts. Ibid. 

ISCREASE OF CATTLE, ETC. See TEKAKT FOR LITE. 

ISJUSCTIOS. 

1. Threats to remove slares out of the State, by one hariuq only 
a limited interest in  then^, though idle, may afford the ab- 
solute owner a ground for claiming securitv to prevent 
their relno\-a1 ; but as  the defendant was a illan of unem- 
l~nrrassetl fortune, the court only directed an injunction to 
that effect. Ti lcor  c. TTilcox, 36. 

2. Where in an injunction case there is n prolml~ility, from the 
facts qtntecl in tlltl 11111, and not tleniecl I)y the anrwer, of the 
p1:lintift"s sustniiling his claim for relief, n niotiori to dis- 
\ o l ~ e  the injunction. upon the c20~n~n:: in of the answers, 
ouqllt ]lot to he gra~ited. 811ri rill c. Ifat.1 (11, 1%. 

3. I t  is lint proper to WT.. "the case rott~rt~n oh to br llcard upon 
t l ~ e  bill. alh\wr, exliibits. etc.. i t  is ortlered ~ i l t l  decreed that 
the i~ijmictiol~ be collti~lnctl rruttl tlrc lrcwroir/"-because here 
is  an nL\nrtlity in termc, and a c2au<e can only he Ireat-d 
when i t  is regularly set dom-n for hecci-inr~. acwrding to the 
cource of the court. A n~otioil to d i w o l ~ ~  ic :I mere motion 
ill the progress of the cause, pre1i111i1ia1.y to its hearing. 
171id. 

4. On a li~otioil to clissolre an i n j ~ ~ ~ c t i o n ,  11s11ally the court call 
look at  nothing but the alis\ver aud the exhibits filed and 
admitted by the answer. I f  the facts and circumstances, 
whic.lr 111aIie the y1aintin"s case nre clcnied, the injunction 
fails of c,onrse. X o o x  c. Rcctl, 415. 

5. The sulnmary ren~eily on injunction l~onils, give11 by the act 
of A\sseniblq- (1 Rer. St., ch. 32, sec. 131. upon the clissolution 
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of the i~ i junc t io~~,  apply only in cases of il~junctions to re- 
strain executions on judgn~ents a t  Ian-. 111 otlier cases of 
i~~junct iou,  the proper remedy is by a suit : ~ t  c0111111011 law 011 

the bo11cL Ihitl. 

G .  a bill and ausmer have been filed in court, it is irregular 
to grant an iiiju~~ction ill the case up011 a petition to a judge 
ill ~ a c a t i o i ~  If a11 i l ~ j u ~ ~ c t i o n  is desired because of ally new 
matter arising, such i i~at ter  should be disclosed I)$ a sullple- 
illcl~tal bill. / b i d .  

See RE~IAINDCR IX SLATES. 

INTEREST. 

TYliere one trnusaction between two persons becomes an itel11 
in accolr~lt between them, in consequence of their subsequellt 
dealings as  prillciple and factor, and a s  such, is taken out of 
the ol)eratioii of the statute of limitatious, by the aclmowl- 
edgnlel~t :incl prolnise of the factor to settle the arcount, in- 
terest c:1111iot be clairiied 011 the first i t em unless it  can be 
clainictl 011 the tra~isaction hetn-een the parties as  principal 
and fac to r .  and that cannot be done vhere there are  circum- 
stall( e\ of laches mid unfairness on the part of the principal. 
U~lder inch circu~ustances, interest is allon able o~lly from the 
time of I~ringing the suit. Ut Ltn r. IlrVan~a~ a,  76. 

1. A sheriff, who lias seized property under esecution, which is 
c.lailned I)y otlier ])elmu? besides the defendant in the execu- 
cution, cm~not sustain a. bill in equity rqu i r iug  these persons 
and the 1)laintitT mid the defendant in the execution to inter- 
plead, so that thrir respective rights may be ascertained. 
ti) z t in)z  9. G w e n .  2'29. 

2. In a bill of interl)leader, the ~laiut i f f  must always admit a 
title ns nqxillst lliluself in all the defendants. h person call- 
not file iuc.11 :[ bill, who is obliged to state, that, as to some of 
the tlefe~ltla~ltr, he is a wrongdoer. Ibid.  

1. If a plai~itift' ill a suit a t  law be t a ~ e d  with more costs thau he 
is legally Imuntl to I)a>, his remedy is by a illotiou in the 
court of I:rlv for retamtion of the coqts; arid be cannot, after 
~ierlec ting to avail 11i111~elf of this remedy, have relief in 
eq~ut ) .  TTtlls c. Goodbl cud ,  9. 

2. I f  an admini\trator be sued up011 notes and hollds of his intes- 
tate, peiidi~ig a n  action 1,rexiously comruenced aqainst him 
upou a c.orena~lt of liis intestate, lie should plead the pen- 
de~ic .~  of the action 011 the covemilt, and that the assets 
n-auld be liat~le in the first instance to the recoTery in that 
action, if eflec t c ~ l  ; and 110 a\qets r11t1 a. Aild if he neglect to 
avail lii~iiself of \nc.h tlcfelwe, lie ca~illot afterwards hare re- 
lief in equity. I b ~ d .  

3. Where a party has n plain reliiedy a t  law and neglects to avail 
hiliirelf of it, lie lias 110 right to ask relief in equity. Ibid.  
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4. The charge of "ill-treatnlent" hy a wife against her husband is  
too vague to be the foundation of a judic2ial sentence. Wil- 
cox c. IVilcox, 36. 

6. If a mere t e n m ~ t  a t  will. or tenant from yrar  to year, who is 
under no n~istalte with reqard to the nature of his title, make 
improre~nents and lay out his money upon the estate without 
the request of his landlord, neither he nor his creditor has  
any equity aqainst the landlord for cnch ini~rovements. Porn- 
rroy r .  Lanbctll, 63. 

6. \Then one person stands ha and induces another to lay out 
nlorley upon his j ) ro~erty,  under a supposition that he has a 
right, he mill he hound by the facts, as  he causes them to be 
understood. Ibid. 

7. If a note be lost, the acceptance of a negotial~le instrument ex- 
pressly in payinent of it  amounts, in law, to a satisfaction, 
and nlay be so pleaded, and the deht being thus estinct a t  
lam, there can he no relief in equity upon the lost note. 
iS'ti~itl~crtr~rtn I.. ICitlt7, 86. 

S. If a 1)o11tl be lost. wllrtlier the acceptmwe of a negotiable in- 
strumrnt under a seal from the principal obligor. espresdy in 
payment of it, be a satisfaction at  I:LW or not, the obligee 
canaot recorer in equity, on the lost I)ond, against the princi- 
pnl obligor or his surety, contrary to his agreement. Ibitl. 

9. If a vendor rewire in payment for the <ale of land, the bond 
of n third person inade payable to himself, nhich is after- 
\vards altered by hii a ~ s e n t  so as  to tlestroy it a t  law, he can- 
not l l a ~  e relief in cquity against the obligor, althougli he was 
ignorant of the legal effect of altrrinq the 1)ond. Sor  can 
Ile. or his asqignee, nllo purch:~sed the Oollrl ~ i t h  full linowl- 
cdqr of the legal objectious to it. hare any  rrlirf in  equity 
against the vendee n h o  Tare it in pa~nr rn t .  thonqh the latter 
matle the alteration in the bond, a11t1 ~q?rewntet l  i t  to be 
rood. Ryan 1.. Parher, 80. 

10. TVllercl it  appe:uecl from the records of the court that ,I B was 
apyointetl g~ lnrd ia~ l  to C D. and gave 1)ond with E 1.' and G H 
as his iureties, i t  11 a s  11t 111 that the principal and sureties in- 
tentled to esrcutc a gnnrdinn I)oiid in snc.11 form :~ntl sub- 
st.ri1c.r as  won111 11nve brcn coot1 a t  1:1w i~lotwith~tnncling 
the (1pfencl:wtc: I I ~  their ansn--crc tleny such intelltion), and 
that the bout1 clmftetl by the clerk (nllich \r:is afterwards 
tleclaretl to be a nullity a t  1:rw) ~ v a s  c11'awn \\ IWII:.. through 
the mistalie or ignoranve of the clrrli. .lvi~ii\tctctl 7 .  Roeman, .-- 

11. I t  ~c'ric frr~'tlirr 71c7t7, that thic: was :I mistake of fact a11tl not of 
law. a11d that: a s  in  this case the paper writing purlwrting to 
he n hoi~d, hat1 Ibeen declared a t  1:lw a nullity, in ron-wquence 
of its beinq n~atle 1myal)le to the justices of the c o u ~ ~ t y ,  when 
one of the obligors was llin~self one of the ju~ti<.es, the ward 
for whose benefit the bond vaq intended to be taken, had n 
right to call in this Court u11on tl~oqe ~ v h o  signed ac wretier 
:ts well a s  upon the principal, and ~nalte them aniwerable 
for vhaterer  might appear to be due the ward on a settle- 
ment of the guardian accounts, to the same extent to which 
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they n70nltl I ~ a r e  Iwen lialble a t  Inn-, if the I~oilcl had been 
good and nr:ril:~ble a t  law. Ibitl. 

12. A tlec2ree in rqnity c2annot per cc direst a title : ~ t  Iav. but can 
only con~pel the person \rho has the title and who is men- 
t i o ~ ~ e d  in the decree, to convey. 1'1.octo1, I .  I ' t ~ c b t  f. 143. 

13. Where a plaintiff ol~tains n Jndqenlent a t  la\\-. which becomes 
dormant, i t  is not Ilecessary to  revive i t  ill ortler to enable 
hini to apply to a court of equity for its aid, in procuring 
saticfnction of the jutljie~nent. 1jro1rn 2;. TJo11q, 190. 

14. I t  is qeiwrally ueceswry to issue an executiou a t  law, before 
rollling into this Conrt for its a id:  Fit'st. I~ecause. where the 
object is to i-lear the title of property, allegetl to be subject 
to esecution, from cntunlbral~ces, etc., the execution must be 
issued. that  i t  Inay alppear, from the return of nitlla bona, 
that the defendant has no property which can be reached by 
an esecution a t  lam. But no further execution is necessary 
where the clefei~ii:ti~t has I)ern onre talren on n t r ~ .  ( n .  and dis- 
charged under the ii~solrent tlel~tor's 1:rn ; and where he ad- 
niits, in his a i~swer to the hill, that Ile has nothing tangible 
hy an execution. hut only c71o\c~ 111 actroil held in trust for 
him. Ibitl. 

15. A\ creditor who hni a lcqal clainl inu\t csta1)lish it a t  law aud 
pursue the lexal rcmrtlies before he c.:rir ask aid of this Court. 
Ibitl. 

1 G .  JT1iei.e the plai~~tiff  cloes ~ ~ o t  prove to the satisfaction of the 
conrt, t l ~ n t  this contract has been obtai~red froni hiin by niis- 
take. or I)$ iinposition, 1nisrepresent:ltion. fraud or surprise 
oil the ~ m r t  of the defendant, this ('onrt c:rnnot reliere him, 
altl101iq1~ they may Iwliere he has Iwen hardly d e d t  with. 
Gitntcl 1'. !/'7ionias, 199. 

17. 'L'hnt the l~laintiff entered illto his agreement to aroitl a con- 
trorersy a t  law ; that he was ignorant of the law, and 'ivas 
alarmed by t l ~ e  defentlaiit issuing against him a w i t  of n f  
cmwt. when it does not appear that the defe~ldant surd out 
that 1)roc.ess 17 ith an improper object, constitutes no ground 
for relirx ing hi111 fro111 n contract ~01untal.ily ant1 tleliherately 
entered into. Ibit7. 

35. Thr ~ i i re ty  for a n  appe:rl, ill an action a t  law, from the conuty 
to the Snlwrior Court. cannot hare the case re-eann~ined ill a 
court of equity, upon the allezation that the rerclict and 
jutlq111~11t : ~ t  1:~w were i l n j u ~ t ;  ui~less it also nplwnrs that by 
c.o~~caert :n~tl collusion Iwtween the plaintiff alitl tlcfentlmlt 
:rt Inn7 such unjust judgment was suffrred, for the mere pur- 
l)ostx of clrmjii~~r: the surety. vhen the principal was not 
really phargeahle by reason of his i ~ ~ s o l r e w y :  or unless he 
a1leqt.s a grom~tl nlmn \rhic.h thc tlefeirtlant a t  law hin~self 
coultl hare had th r  juilqe~ncnt re-esaininetl iu a court of 
equity. I'ici c?/ 1.. Pic i cf/, 214. 

19. If the consideration of n bo11(1 Iw against law, the obligor may 
1na1;e tlrat defence a t  law mt l  can hare  I I ~  claim on that ac- 
com~t  for the interlwsitiou of a court of equity. Voore 2;. 

. I? t i l~t~so?~,  411. 
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0 .  A creditor cailii~!t in equity cl1:1rge third lrersons with f raudu-  
l en t l~ -  holtlinp the  11rolrert)- of his t lel~tor until h e  h a s  first 
t~sini~lisl~ecl his t lel~t  hy a jutluiient a t  law, and  e~ldeal-ored 
I I ~  execution to satisfy tha t  juclgment. I'ccplcs c. Tatrlnz, 
414. 

I A P B E  O F  TIJIIC. Pee TIME;  L I ~ T A T I O T S ,  STATL-TE o>.. 

LEGACIES. 

1. A I)eclncst in the  f~~l lon- ing n -o l~ l s :  "I ha\-e one 1)onil on John, 
g i r m  the 3 1  of .Tnnu:~rr. 1X:X.  for  $:!00. I \rill :111tl bequeath 
ti-, my son .T. I,.'s children,"  rill pni.'s a Imnd 011 John S i m p  
son for R::OO. dntetl t he  1::th of .Tannary. 1S:i'i. where  i t  ap- 
peril's fro111 tcsti~iiony rTi,l~o~.s the  will, t h a t  the  testator had 
but the  oile I~ond. Si i~~psor t  1 . .  K ~ I I ~ .  11. 

2. Where n testatrix direc,ted 11er negroes to  11e sold in fwniilies, 
not to s l ) ~ c ~ ~ l : ~ t o l ' s .  I ~ u t  to Ijcrsons plurchasing for their  own 
use. am1 " ~ ~ l o ~ i r y  arising from the  sale" to be i n v r t e d  in bank 
stocli. the  hiterest on the stocl; to  be ])aid tn-o thirds to her  
sister. niid olie tliirtl to 1 i ~ r  1)rotller. c l u r i n  their  lires, and  
then the stocli to Ijc 11;~itl to a~lot l ie r  person. i t  rrn.; 71i,ld, t h a t  
thonpli there \\-as no tli~w.riolr in the \rill to t ha t  effrc+. yet  
tes tx t r i s  i ~ ~ t e ~ i t l ~ l  a r;z~le of the  Ileproes on a c w d i t :  t ha t  
tn-elre i~loiitlis \v:is x re;:soi~al~le tern1 of (,redit ; t ha t  t he  in- 
terest  on the  liurdlase 111011ey nccrue(I f r i m  tlie day of sale 
to the time of l )aymel~t .  was  "nloiley arising fro111 t h r  sale," 
to  be inrested ~ v i t h  the pr iuc i l~al  in stocl; : mid t l ~ t  t11e lega- 
tees of the  interest  on the  stoc.lr n-ere not entitle11 to tlie in- 
terest  accrnctl on the  purc l~ase  I~eforc  the iurestnlent. Stone 
T. H i i ~ t o i ~ ,  1;. 

3. A I)equest of n s l a w  to cne fov life. antl. a t  tlie c l ~ n t h  of the  
r r l ~ n n t  for life, to l)r sold or 11l;lcle free,  if his conchic~t sllould. 
in t he  c>]~i i~io~i  of tlie t e r ~ m ~ t .  "merit such a di*tinc~tioi~.' '  will 
not girt> to the  legatee a l a r p r  estate t han  for life. Ihitl. 

-1. Where n twtzrtris in 11pr  ill. Iwlnwthect ce r tn i~ i  1)anli stock 
to 11er IIC]I~IP\T.. G. r).. ant1 i11 n cot!ic3 clec21aretl as follonx: "I 
desire tliat. in cnse the  education n11c1 tuition of G. D. is n i t h -  
lic~ltl ~ I W I I I  me, liot l i i ~ r i l ~ g  confi~lence ill t l i o s ~  tha t  now direct 
his n-;r>-s. I g i ~ - c  the  hank stocl; Irefore nan~ecl ant1 tlisposed of 
to Ilr tlirirled I ~ e t ~ r e w  tlw saitl (+. I).. S. E. n. n11t1 ':. 11. D." : 
and  i t  n p ~ e n r c d  tha t  the t r s tn t r i s  tlitl not Im\-t? t he  clirection 
or i.ontrol of the  e d u c a t i o ~ ~  nnd tnitioli of her  ~le])hen-, G. D.. 
fro111 a time a ~ l t r r i o r  to ille 111nliil1g of he r  will to he r  death.  
i t  ~ c r r s  71('7d, t ha t  the  cw~~tinqeiicy nientionetl in t h e  codicil 
had ha~l)t.ned. upoil ~h i i . 11  tlw stoc.1; \\-as to  be dirided be- 
t\\-ern (:. I). and the  tn-o other na i i~ed 1eg:ltees. Ihitl. 

3. Where a te f ta tor  lwque:~thrd all hi. p r r h o ~ ~ a l  p~wj)er tg  to his 
four i l l i lclrn~. .I, E. ( '  and  I). to 11e ecluallr tliritletl het\reeli 
t l ien~.  IT 1ie11 his  oil .I a r r i ~  etl to the  :Ice of ~ I V P I I ~ J  -one rears .  
"if one or tn-o or three hhoultl (lie ul~tler ace.  or \r i thout law- 
ful issur. fo r  a l l  the  1)roperty to go to the  ~ u r r i r i l i g  one9 for-  
ever:" zt 11 ac 71cld. t h a t  upoil the  tleath of D, a daughter,  be- 
fore her a r r i ~ a l  a t  full ape. 1)ut a f t e r  A had a t ta ined twenty- 





tlrrii shonl(1 11e marrietl Iwfore 8. T. ;li.itvt,s a t  fifteen years 
of age. t1ii3n 111y will is, t l ~ t  his or her 110iti~l shill1 be stopped, 
ant1 110 fur thrr  charge l)e paitl for 11irii or 11r.r until 9. T. 
nrrircs to fifteen, n-hell lie or .he shall rec,ri\-c his or her 11ro- 
1)ortiomte [ ) a r t ;  i t  lc ( la lrc,ld. that  the 1c:acies to the c,hildren 
were not T-ested, liut conti~ryc~ilt nl)on her living to the period 
~ v l i e ~ i  the testator's youi~;.rst (laughter shoultl arrivc a t  the 
a,:- of fifteen years ;  01'. in case of her cleatli. tct the time ' ~ l l e i i  she ~roulcl ha re  nrr ivr~l  a t  tli:it ;1ge liad she lived. and 
that oilly those of rny children \vho were nlire nt that 1)eriod 
could take. d i z d c i ~ s o ~  z.. Fcltorr, 52. 

11. .\ prorision for mai11tenanc.e will not 1n:11<e :I I~ga( 'y  vest, if the 
il~ainteiialice is not to n1)sorh the whole a ~ i ~ o n n t  of profits. or 
if it be ]lot restric.tecl to that of the 0111- fuiitl. 11)i~I. 

12 IYhere a t e ~ t a t o r  lent to his n-ife for life his mallor l)li~i~trrtioii 
and ctxrtaiii Flares, and gave to each of his cliildreii specific 
lcgacies of sla~-es, and directed "a11 the ilezroes n.hii~li hi. had 
g i r e ~ ~  awl)- or lent." ant1 also t h o v  TI-hich he had not giren 
an-ny. to l)c 1iel)t 011 his Imlds and worked nllon certain s p e d  
tic. terms, a11c1 acltled, "as iny children sllall come to the age 
of t ~ ~ e n t y - o n e  ycn1.s. or mansy. i t  is illy desire tlint they ~11~11 
11nri~ tlie Icgac.ic~s alreatly qivrn an-ay." :rild then 1)roceeded 
ns fc~llows: "It is nl)- n-ill tlxlt my wife t r i ~ t l  (.11ildrc11 shall 
bar-e the use of lily pla~i ta t ioi~ lying 011 1:o:niolre. until the 
y t w  ISOS: : u ~ d  if illy \rife sllnuld die before that time. i t  is 
111y desire that :ti1 eilu;~l clirisiol~ of all lily estate that is not 
given an-ay slioultl take ],lace nlllons l i l y -  chiltlren then liring 
:it 1117 wife's tlentli or t l ~ e  time al~ove sratel.1. that is, land, 
~~rgroes . "  etv. : it  rrrts 11t'lil. tlmt as the \rife :ri~cl c~hildren all 
slrrrired the rea r  180s. if the last c1:unsc of the will operated 
u1)oil the iiewws lent to tlie wife for life. t l ~ r  Irzaries of the 
re~naincltw in tlltwi to the chililren. restetl :rt that period: 
but i t  ?ma f u i ~ t l ~ c r  h t ' l ~ l ,  l l ~ a t  the clause ill qnestion. in the 
events ~rl1ic.11 hapl~eiwtl. tlitl not operate 1117011 t l~ose iiegroes : 
that there n-as :III ii~test:~c.y as  to tlle~il. :me1 they rested in 
tlie rseivtor in trust for the n r s t  of kin nl1011 the death of 
the testntor, sulijec.t hen-ever. ill case the wife had died be- 
fore IWS, to I ~ n w  1wc1l divested and dix-idetl. under the n-ill. 
among the chiltlrnl then liring. Hnrtlic I . .  Cot ton ,  GI. 

13. IVhere a testator. aftcr giving sex-rrnl 1)ecuninry lrg~rcies, cii- 
rectetl that his slaves, together n-it11 all his stock and other 
1)roperty of every clescril)tion, should be sold. and the re- 
i~iainder of the rnonies arisirlg therefrom, after paying the 
several legatees, sl~oulcl go to E. L.. and in n codicil added as  
follon-s : "I clcsire that all the negroes before nientioned. 
that  are left to be sold, instead of credit, iliust he sold for 
cash c l o ~ n ;  and as  soon a s  the iiloney that  is raised out of my 
estate, to be pnid over to the legatees a s  soon 3s collecterl," 
it lrns lrclrl. that  certain bond anel notes ~1i ic .h  the testator 
had, and of 1vhic.11 no pnrticular mentioil 11-as made. ill the 
will. were, after the pnynient of his tlel~ts. to  be applied in 
discharge of the general legacies: a i~ t l  that  the latter were 
not to be paid erclusirely out of the sales of the negroes, 
stock. etc., the reii~ainder of n-hich 17-as to be giren to E. L. 
Iloon 7.. Rcn. 73. 
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14. T11cre a teitator bequeathed certain leqacie.: to trustoes for 
the sole and separate use of his daughter and her children, 
it was 7 1 t l t I  illat, on the cleat11 of the testator. e;lc.l~ of these 
childre11 took an irnrilediate equal interest \ ~ i t h  their mother 
in the legacies ~o bequeathed. Dal;ic v. Cam,  304. 

1:. d hequest of "tn n ~ t y - f i ~  e ohares of the t apital stoc.1, of the 
State 1:mlli of Sortli ('arolina," the testator owir~ng a t  the 
time that nni i~l~er  of s11;lrec 111 the 1)anli. iu a gerwral, not a 
specific l~q : l (y .  If the tectator hat1 s a ~ t l  " ~ n y  t~vrnt j -hve 
shares," etc., the leqacj vould h a ~ e  been specific. Jbirl. 

1 A\ testator d e ~ i s e d  a s  follows. "I also l e a ~ e  ill thc poisession 
of my executor my s l a ~ e  Hillman. to I ) t  disposed of ns he 
ma) deem proper, to remain n i th  him ui~t i l  he :trrive a t  
eighteen years, a t  which time I hereby rest him with author- 
i t j  to <ell him to the I w t  arlvairtarr. and t l i ~  money arising 
from such sale to be equally divided anlong my preseilt grand- 
children." HrltT, that the executor was not bound to account 
for the hire of this negro till he reached the age of eighteen 
years. Rnzclcs v. P o ~ r f o ~ .  334. 

17. A. devised to his wife, \\lion1 he also appointed his execntrix, 
one thousand dollars during 1 1 r ~  lift', and after her death to 
go to liiu chiltlrea. The wife ~ ~ ~ r c . h a s e d  negroes with this 
nioney, and they greatly incareased in value. H t l d ,  that the 
children, the reniainciern~cn, Iiad no right o r  interest what- 
ever in these negroes. but that they belonged absolutely to 
the n7ife. The reniaiiitlermen hail only a right to the thou- 
sand (lollars after the tli at11 of the wife. Upon a bill stating 
that this \Inn conld only I)e raised out of the negroes, the 
court \~ould,  during the llfe of the wife, decree that  they 
should be held ns a sccurity for the capital sum. W h i t e  c. 
Trllitc, 411. 

See 1'41~~11 S, 1 ; DL\ IST ; 1 1 ~  \R. \SI)  A R D  \\'ITE. 2. 4. 

LI.lIITAI'I'IOSS. STA'I'UTES 01.'. 

1. Wlicrc a 1):lr of t l ~ e  statute of lin~itations ayai~lst an account of 
ten years' st:~ntlinq is re~elleil  by an aclniiusio~~ that the ac- 
count is open, and a proinise to settle it. the length of time 
IT ill not, of itself, operate as a I w ;  I)ut it  may, connected 
\\ itli other rircumsta~~ces, be sufficient to induce the court to 
wquire eritlence of the clnim so clear, con<istent and uatnral, 
aq to aii~ount to positi~ e, and almost conclusive proof. XcLin 
1.. Mci\Ta?nura, 75. 

2. Where one person sold to another certain articles of furniture, 
and afterwards sent hiin goods to sell a r  his factor, and ten 
years afterwmls, the factor, in reply to his principal calling 
upon him for settlement, aclinon7ledged that the account was 
open, and proniised to settle it, i t  Ira? l~clr l ,  that the sale of 
the furniture was not an isolated t ransact io~~,  which would 
he barred by the statute of limitations, but formed a n  item in 
the account when the parties proceeded in their other deal- 
ings, and that, therefore, the letter of the factor repelled the 
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effect of the Inpw of time a s  tq this. :I\ \I ell ai: to the other 
parts of the d e ~ i m ~ t l .  Ih id .  

3. The proper construction of the act of 171.5. limiting claims 
ncainit deceased perwns' estate (1 R ~ T .  St.. ch. 6.5, see. 11). 
iq that t l ~ e  serer1 j ea r i  do 12ot Iwgiii to 1~111 on the death of 
the delltor. 11111e1s tlirre Ihe a creditor n ho has a right a t  that  
t i ~ i ~ e  to claill~ hi1 tle1)t or tlrrl~and. If the ilel)t or demand is 
not then due. the i c ~  rn  rears  do not becin to run. 11 '1nz~ tcad  
c. I<o:vznn, 117. 

See Esrcr- ori is ASII A~JIISISTRATORS. 6 :  TIIZIE. 

LUSATICS. Pee Grann~. \s  asn  TTARD,  21 : PARTIES. 6. 

Where, wider a marl5nge settlement, rhe property of the \rife 
Iras conreyril to a tiwetee upon trust. "to ]lay to. or to author- 
ize ant1 enlpon-er the liushanrl to take ant1 receire from time 
to tiilie, duriilg his l i f ~ .  as tlie h u s b a ~ ~ d  of his said wife and 
not IOIIKW. or. nftrr he shall so cease to I)e. the interest; 
profits and a i~nua l  l)roduc,e of the said l)rol)erty, to and for 
his own w e .  a ~ i d  that of his said n-if?. hut so that the same 
is in lion-ise to be sn1)jec.t to his debts." it ~rcrs 11cld. that the 
n-ifrs \\-:is entitli.11 to n tleceilt snl~lmrt alrcl maintenance out of 
tiir illearls placetl ill her husl~aiicl's h a ~ ~ t l s .  only so long as  she 
1.eiiinioec1 l i ~ i n g  IT-ith him. iii~less he turned her away, or by 
ii~toleral~le ill-usage conlpelleil her to leare him. TTilcox 1;. 
TT7ilr.o.r. 36. 

JIASTE1:'S RIZ'OIIT. See PRACTICF. 

hIISTAI<I<. 
A TT-c,n!an. l)re~-ions to hcr firsr i l~arringt,  had settled to her 

sole ant1 separate use certain llegro slares ; her first hushand 
dietl: tlie n-itlo\\- ~nnrriecl a secoi:d tiiile. ailtl her second hus- 
1)nnd. 11:lving 1l:rtl ~)ossrssion of the snit1 dares ,  shortly ;:fter- 
\T-ards (lied iiltcsinte. Icax-ing one clliltl: tlle \\-idow, being 
: ~ l ~ o u t  to marry a third hnsl~:~iid, ina(le n marriage settlemerit, 
:111tl. lwiilg uiitler tlle iml?ression and so adrised by her coun- 
ec.1, thnt the negroes srcwed to her sepnr~ite use in the first 
11i:wriagc settleil~ent, coiitinuecl hers, notwithstanding her 
seco~lcl ~narriage. mid n-ould co~l t i~iue to her separate use 
duri~ig her t11il.d ~narria,rre, settle11 up011 her son by her second 
marriage, ( 1 7 1  1 1 ~ r  tlisrributire share of his father's estate. 
rl'hese iierrl~otxc and  tlle distril~utire slinre. a s  she the11 sup- 
posed it to Iw, constituted nearly all her property. After her 
third 111nrrin:e. it Iwing deter~~~inecl  l ~ y  the Supreme Court 
that the liegives includetl in her f i r ~ t  ~ i ~ a r r i a p e  settlement 
went alwoh~tely to her seco~id IlushantX and constituted a part 
of his 11erso1ia1 property. she and h ~ r  h u s b a ~ ~ d  filed this hill 
for relief. I t  cctr.s 71elrl t l ~ c  C O I I I ? .  that they \\-ere entitled 
to relief 011 tlle gro~iiid of mistake. I)ut to ~ r h a t  specific relief 
the Court n-o~iltl not non- say. ns the case came before them 
nl~on LL demurrer to the l)laintifYs 11ill. Trc~t.c.at~ r. Co.r, 389. 

See J C R I ~ D I C T I ~ S ,  10. 11. 
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BIORTG.tGIC. See COYTRACT, 1 ; DEED. 1. 3, 7, 8, 9. 

1. To determine whether a bill is nlultifarious, the inquiry is not 
wl~ether each party is  corislecated wit11 every branch of the 
cause, hut ~vhetller the bill seeks relief in respect of ~nntters 
which are in their nature sejnratc and distinct. A bill is not 
multifarious. where all the plaintifis hare an interest on one 
side, and all the dcfencla~its ha\ r a conmion interest on the 
other, in the dec5qion of the 11lai11 111:ltter of controversy. 
I~'obo~t\otr 1.. Stccens .  247. 

2. A bill, in wliic2h wvt'ral clefmtlai~t.: a rc  c.harge(l, is not n~ulti- 
f:~rious n hen the object of the bill is single in rev1)ect to the 
tranc:wtion out of which it  arises, to the sul~ject matter and 
to the relirf;  and when. though c:lcll t1ete11cl:lnt is uot coa- 
nectetl nit11 the subject of divpute in the same Inanncr, xet 
each is coi~nectetl n it11 the whole subject, m d  therefore prop- 
erlj  bronrrht before the ('ourt. t1i:~t one suit may conclude the 
whole subject. Tl'atson 2.. Cox, 359. 

PARTIES. 
1. ,4 suit in equity for a legacy due to n~i~ lors ,  111ust I J ~  1)rought in 

their name. and uot in that  of their gnardian. though where 
the 1egnc.y is a del)t ngainst the guardian. ant1 one object of 
the I)ill i.: to olrtain an injnnction ag: l i~~\ t  its collectio~i, he 
may :~lso be a party. Xinrpsolz c. Iiitcg, 11. 

2. I t  is not necwsary to hare the personal represei1t:rtires of one, 
orisinally re.po11sible a s  n surety a party tlrfenilant, when 
thercl is nov no living represcnti~tire. iu1t1 n hen tlie defen- 
dants ill their answer admit that they have rrce~rrtl .  as  heirs, 
legatees. or rlistrihutces, all the property of tlie tlecrased, and 
suhsnit to account for it ,  if they a re  li:ll,le a t  :111. I rlnistcnd 
2'. 120:112a11, 117. 

3. Where a bill filetl against one of the +iilreties to n guardian 
bond to recorer all arnount clue 113 the tlef:rl(;~tioi~ of the 
guardian, up011 the ground that the Imnd has I)c>en destroyed 
b) fire, and it  :lpl)r:lrs on the pleaclings that the ljrincipal is 
dead. insolvent, and has no personal representatire, i t  is no 
objection to the hill that a personal re~resrntntive of the 
p r i~~c ipa l  is not rnncle a party defendant. A'pir ( 11 z .  .Jcnl,ins, 
126. 

4. Sor  is it  any objection that the other suretj is 1101 111:tde a 
party, nlieri it is charged, :lnd so appears, that he is beyond 
the juristliction of the court. Ibid. 

5. The ort1in:lr~ practice of conrtq of equity, where one of several 
parties is out of the juristliction and the others within it, is 
to charge the facts ill the I)ill that such person is out of the 
juristlictiori, a ~ ; d  then to proceed aeainst the other parties; 
ant1 this practice iq riot changed in our courts by the opera- 
tion of the act of Asse~nbly, 1 Rev. St., rh. 32, seco. 4. I b i d .  

6. A suit in equity to recover what helongs to a lm~atic.,  nay be 
brought either in the llanw of the guardian or co~~i~ni t t ee ,  or 
in the nanle of the lunatic by his guardian or committee. 
S l r a ~  c. 13ucncy, 145. 

See PRACTICE, 7. 
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2. The j~l:li~ltiff : I I I P R ~ S  ill Ilic: I~ill :I (~ ) i~ t r :~( . t  wllic41 Ile cannot 
p r o w :  I~n t  the tkfe11(1:11rt in hi5 :rlrs\reI. seth forth a c20ntl'act 
in 1.~li1tio11 to tht' same traniwc.tio~~. nlwn which tlle plai~~tiff  
migl~t ha\-e 11:1(l relief, if he hat1 allegetl it ill his hill. Hclcl. 
that  the pl:~intifP (.annot rec.over 11l)o11 thew admissions of the 
clefei~kr~lt, n.s they show :I contra(+ tliEere11t froin that for 
which he songht th r  ai(1 of the court of equity : especially 
where the tlefend:~~rt tloes not s11l)nrit to :my decree. H C I . W ) I  

7'. ~ ' I I I I ~ I ~ I I ~ / / I ( I I ~ I .  376. 

2. I t  is :r sufficient rensolt for orennliirq $111 rscrptiol~. tlrat it is 
iinillaterial. anti. \\-l~r.ther snstained or disallo\rrd. leads to no 
practic.al result. I h i t l .  

3. A l)arty c:1111rot IN. ~~e~'lrrittrtl  to i ~ ~ s i s t  on nu eweption. the snlr- 
jevt ~nat ter  of wl1ic4l was tlisti~~c~tly :ttln~ittetl I~efore the III:IS- 

ter. I h i t l .  
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2. TTlinl a party seeks to eseiiipt lliiiiself from a n  eelnitable lien 
oil 1;1iid n-liich h e  h a s  purchasetl. on the  ground tha t  h e  was  
a purc.haser without notice. he  ~ i in s t  show tha t  he  not only 
rrc,eired it deed for  the  land, but t ha t  lie also paid the  pur- 
clinse u i o ~ ~ e y .  I~efore  he  hat1 notice of the  lien o r  trust .  Horc- 
l('t1 /., Y7loil~~l.soi!. :3;9. 

See C'os7-xxsros. 2 :  T-ESDOR ASII T-ESDEE. 1. 3. 

1Thei.e A is  tenant for  life of slaves, a ~ ~ d  B and  C entitled in 
r r i na i~~ t l e r .  a f t e r  the tleath of t he  t e n a ~ i t  for  life, the la t te r  
cmiuot c,o~ill)el the  former to g i ~ - e  w c ~ i r i t ~  for  t he  forthcoming 
of the slar-cs a t  the  es1)iratiou of the  l ife estate. miless they 
show to t he  i.ourt tha t  there is  some danger of their  being 
depriwtl  of their  esttate in remainder by some act, o r  con- 
teiii~)lntecl :~c.t. of tlie tenaiit f o r  life. Slctto?~ 1.. C'~'ndtlocl;, 
134. 

See IIEGATIES. 

R E  SALE. S w  ( 'OXTRACT.  1. 

1. If n lrill Ire filed for  tlie spwifit. ~ s e c u t i o n  of a n  agreeulent fo r  
tlie ~~urc , l ln ie  of l>lud. alleged to be evidenced IIJ- a wr i t ten  
iiieilior:tntlu~ii. ant1 the  allecation he not iu i ta iued by the  
proof. tlie l) l i~i~it if t '  (mliiot. cniler the  prayer fo r  general re- 
lief. olrtiuii (.oiii1)r1l'i1tio1l for improveluentu 11pon the  lands. 
~qnr ltlr r. h'trtith, 82. 

2. The  specific esrc,ution of a contract in equity is  a matter.  not 
of a l ) s o l ~ ~ t e  right in the  party.  but of sound cliscrrtion in the  
court. An ayrrt~ilient. to Ire c x r r i ~ t l  illto esec.l~tiou t11~i'C. 
must 1)e c , e r t ; ~ i ~ ~ ,  f a i r  nud just i n  all i t s  pixrts. Lt'ifllt v. 
c l ~ l l l l l ] ~ ,  29!). 

2. dltlloug11 nu a ~ ~ r e ? m e ~ i t  ulay he m l i d  a t  la\\-. and. if i t  had  
Ircm rsrcntetl  by t h r  parties, could uot be set aside hecanse 
of ally rice ill i ts  11ature. j-ct if i ts  str ict  pevforma~ice he. 
untln. thc. circwnsta~ices. llitrsh :111d i~lequitill)le, a cnurt of 
equity I\\-ill iiot tlec2ree suc.11 pc~rforiiini~cr, 11nt leave the  part)- 
c ln i i i~ i i~g it to his legal reniecly. 171ir7. 

4. When the  plaintib agreed ill writ ing to sell to the  tlefeudnilt a 
t rac t  of land by the follo\~-ing cXescription. viz.. "a t rac t  of 
lantl lying in t he  couiity of Sor th :~ml) to~i .  containing oue 
tlionsi~ncl acres more or lws .  I~oiulderl 1,y tlie lautls of Shirley 
Tist1;~lr. Mrs. Sally Pope. 'Ierod Duke and  otliers." f o r  t he  
sun1 of $2.000, and tlie d e f e l ~ d a ~ i t  in his answer  alleged t h a t  
tlir trncf i~oiitained only 600 acres. a n d  agreed to take  the  
land ulwn the  11rol)ortioiiate nbatenieut of t he  price. a n d  
\\-liere i t  was  apparent t h a t  both parties, a t  t h e  time of t he  
(.ontract, s u g ~ ~ o s e d  i t  to contain 1.000 acres. the  Court held 
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SPECIFIC PERFORbIhKCE-Contiiz~ied. 

that if there was such a disproportion in the quantity (the 
other description not being by metes and bounds. 1101- either 
party 1)ra~tisiiiq any imposition on the other),  the plaiiitid 
coultl not hare a decree for specific performance, without a 
proper abatei~imt in the price, and the matter was referred 
to the vlerl; ailcl inaster to report oil these facts. Zbirl. 

See VENDOR A N D  TENDEE, I. 

SUBSTITUTIOS. 
1. Where A, owing to a deht, makes a conveyance of personal 

property. nithout considemtion. the sureties to that debt, 
n-ho have been con~pelled to pay it, and hare afterwards 
established their claim a t  lav7 against such debtor, are  en- 
titled to be substituted to the rights of the creditor in this 
Court. and to hare a derree for the sale of such property to 
satisfy their demand-all the property of the debtor beiug 
exhausted. T o t w n  v. Tnt~i in .  113. 

2. Where the 5nreties had brought an action upon such claim 
agai~lr t  the adniii~istrators, the donee of the property being 
one of tlic arlniinistmtors, niid the plea that they had fully 
adniiniitered was found in their faror, this is no bar to the 
hill of thc sureties to subject this property, when the admin- 
istrators do not rely upon the rertlict and judgment at law 
as  a tlefmse. but admit in their answers that the property in 
question was liot considered by the jury in their computation 
of ussets. Whether the rertlict and judgment a t  law would 
have 1)ecn a bar, hut for these admissions, Q~cerc? Ib id .  

3. Nor is it  aiiy ok~jection to the plaintiff's recovery in this case, 
that  they proc2eetle(l  g gain st the Innds. which proved insuffi- 
cient to satisfy their denlands. Zbid. 

SURETY. 
Where a clefcnrlant appeals froin the county to the Superior 

Court, mid the11 dies. wl-hcreupon the snit is revived against 
his executor or ath~iinistrator. :uld the debt or d e ~ u a ~ l d  cstab- 
lishetl n c a i ~ ~ s t  tlie latter. Init the plea of fully ndniinistered 
is fomitl in his fnror. thr  sureties for the appeal a r e  hou~id 
for the ari~ount of the clel,t or demand so ascertained, and 
judgmrnt I I ~ U S ~  he rcndered wainst  them accordingly; al- 
thoi~eli tlle plnintiff oiily takes judement q l ~ n n d o  aeaiiist the 
executor or adnrinistrator. or sign judgment and pray process 
against the heirs or derisecs. Picrcy v. Pierev, 214. 

See ~ C I I 5 T I T L T I O Y .  .TC'RISI)TCTIOR', 10, 11, 18; EVIDENCE, 10; P ~ R -  
TIES, 2, 3. 2. 

TENAST. See J r -xrsnrc~~os ,  5. 

TENAST BY TIIE CVRTESP. See H u s n ~ m  AAD WIFE, 2. 

TESAR'T FOR 1,TFE. 

The increase of the <toclis of horses, cattle and so forth, belong to 
the tenant for life; ancl so do also the crops left by the tenant 
a s  thr  fruits of his industry, and likewise a t  his death, the 
growing (.rolls a s  eml,le~iients. Poindcxtel- v. Blacl, burn, 256. 



3. I t  is too Inte for tlir ilest of liiii to filr :I I~ill for ml account 
:~i'ili~lst tlie :~tliiiiilistrntor of all intestate. after the lapse of 
fiftysix j-cv~rs fro111 tlie death of the intestate-or forty-sir 
years f ~ ~ i l r  the c.onling of age of the party entitled to the ac- 
(.ourit-ant1 of thirt--fire years aftel. the death of the slir- 
~-iving adii~iiiistratris. 1))- n-llom the acmuiit ought to have 
Iwen ~~entlerecl. G I Y ~ ~ I ~ I I I I  1 ' .  ' l ' o i . l v i i c c , .  1 0 .  

4. Thew fact* ;Irr i l l  t l ~ e ~ ~ r w l r e h  hnfficieiit to I1n1 the relief sought. 
i~idepei~tleut of the other circ~umcta1ic.e. relied on. Ibitl. 

See T , I ~ I T . ~ T I O S S .  STATI-TE OF. 

C 

TRUST asn TCI-STEE. 
1. TThrii :I 111:111 t.onreys 1~1.tai11 I I ~ O ~ P I ' ~ J -  ill t i ~ ~ s t  to 1)ay a pnrti- 

cwlnr t1el)t. ~ I I I ~  the siir1111is after sii(.h ~):iyiilent to be retunled 
to Iiii~i. aiid a t  the sninr time psprrsses his intentioli by parol, 
tliat three e~tlrer c.retlitors slrnll Ire paid out of this snrplus, 
:1nd 11e \\-ill give orders to t11:1t effet,t. a s  sooil :IS lie has had 
a s e t t l e i ~ ~ e ~ ~ t  with suc.11 cwtlitors, this is no ilefense to a bill 
filetl ;~i.:li~isr this tvustee for ail accoli~rt l,y a second trustee 
to n-11oi11 tllc s:lille property ~ 1 s  c.onregetl a thy  afterwards 
ill trust for thr  ]>a)-ninit of other creditoix ~ ' ( I ~ I I I C I .  c. Yay- 
7 1 c ~ 1 n r c ! / l / .  210. 
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