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HISTORY OF THE SUPREME COURT REPORTS 
OF NORTH CAROLINA AND OF THE 

_ANNOTATED REPRINTS 

The annotated reprint of our Reports has been made ullcler the au- 
t l l o r i t ~  conferred on the Secretary of State by Laws ISbj, ch. 309, and 
subsequent s taru te~.  nov  C'. S., 7671. 

I t  nlay be of interest to the profession a i d  to the pul)lic to give 
qorne data a<  to o11r origilixl Itcl~ori.; alld the AI~inotated Edition. -111 
the volumes from 1 to 161. inclusi~ e,  ha^ c been reprinted u i t h  annota- 
tions. 

The first T ~o l lunes  of S. C. Reports ne re  liot official. lmt, as  in 
Ellgland till 14.3.  reporting n:ls a 1)rlr-ate enterpriqe. T h e n  the 1. C. 
Sn1)reme Court nq a separate tri'olulal n n i  created in  S o ~ e i u b e r ,  1818, to 
take effect from I January,  1\19, the Court n a s  authorized to appoint 
a Reporter n ~ t h  a salary of $300 on condition that  he should furnish 
free to tlle State 10 copies of the Ikpor ts  and one to each of the 62 
counties then in  the State. and it seemi that he n a s  entitled to the copy- 
right. Later this n a s  elranged to 101 copies for the State and comities 
a i d  a salary of $300 slid the copyright. I n  18.32 the salary 11-as r a i ~ e d  
to $600 and the number of free copies to tllc State a d  counties a i d  for 
escha~lge with the other States n as increased, 103 S. C., -1-57. 

The price chxrgcd hg the Reporter to layvers and others was 1 cent a 
page, so that  the 63 S. C. n a s  sold at $7 per rolnme, the 64 S. C. at 
$9.50, and the 65 S. C. at $9. I k ing  -old by the page, i t  x a s  more 
profitable and mucll less labor to tilt Reporter to print  the record and 
the briefs of counsel very fully ~ r i thou t  compression in the statement of 
facts. These prices being pruhil i t i \  e ,  the Official Reporter n as ahol- 
ished, Lan-s 1871, c11. 118, and the chlties vere  put on the LIttorney-Ge~l- 
~ r e l  n h o  71 as nllou ecl thrrc for : i l l  i l i p r ~ ~ a ~ e  of $1,000 in salarr, and the 
State assluined all the espen>e of pri l l t i l~g and distributing ant1 sellins, 
5 PET cent commisqioil being allon rd for selling. Code, 3363, 3785. 

I11 1803. ch. 370, the s y ~ t ( m  naq again changed ancl the Court x w a  
allo~yed to employ a Reportcr for $730. This has been amcnded by 
subsequent acts, so that  now the Re lm~rc r  is allon-ecl a salary of $1,500, 
%Or) for roo1 1 rcni,  lid n r h l i  :it $600 pcr anlllun. C. S., 3sq9. 

TTlien the cnlall edition? originally printed were exhausted mall: 
rolumes of the Reports could not bc had at all and others brought $20 
per ~ o l u m e .  To meet thiq condition. Laws 188.3, ch. 300, ~ v i t h  the 
amentlme~lts aim-c r ~ f e r r c d  to, hc,ilie lio~r- C. S., 7671. ,,as pacsed to 
authorize the Stcretary of State to r tprint  the ~o lu ines  already out of 
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print and such others as from time to time shoidd become out of print, 
with a prorision that no money should be used for the purpose except 
that derired from the sale of the Reports. As the price of the Reports 
had been reduced to $2 per ~o lume,  and later to $1.50, this ~vork of 
reprinting could be done only by omittiiig briefs and by cutting out all 
the unnecessary matter in the statements of facts, as had been done by 
Judge Curtis of the U. S. Supreme Court xheli he reprinted the first 5s 
volumes of that Court in 2 1  rolumes. I n  our Pleports these statements 
of cases (until a very recent date) were always made by the Reporters, 
and not by the judges, and the briefs were already omitted in our cur- 
rent volumes. 

The Secretary of State at first tried the experinieut of reprinting a 
few rolumes without eliminating the unnecessary inattcr and without 
annotations, and without correcting the numerous typographical errors; 
but this p r o ~ ~ i n g  unsatisfactory to the profession, and the expense en- 
tirely too great, after consultation with the GOT-ernor and Attorney- 
General, the then Secretary of State requested the writer to annotate the 
volumes in order to make them more salable and to reduce the expense 
of the work (which Tvas necessary) by condensing prolix statements and 
omitting briefs of counsel. This has been done ever since. The annota- 
tions hare been made, for the most part, without any aid, as Shepard's 
Annotations (which, besides, required to be checked for possible errors) 
were not issued until 1913, after most of these reprints had been anno- 
tated. Besides this, in  the first four ~olumes, as issued, there Tvas no 
index of Reported Cases, and there was no reverse index to the Reported 
Cases till 84 K. C. There was no table of Cited Cases until 92 S. C., 
and no rererse index of Cited Cases till 143 S. C. The Annotator had 
therefore to correct these defects by putting in full indices and reverse 
indices of Reported Cases and Cited Cases and has super~iscd the re- 
rised proof of all 164 volumes. For these labors, the payment at first 
n-as $25 per volume, including annotations, condensing the Reporter's 
statements of fact when unnecessarily prolix, and all vork of el-ery kind. 
But the later volumes being larger and the annotations more numerous, 
$50 per v o l ~ m e  was allowed. Any lawyer will see that this vork was 
undertaken in  the interest of the profession and the State, and not for 
the compensation. 

O~ving to the fact that as to these Reprints  there was no Reporter to 
be paid, either by profits of sale as formerly, or by salary as now, the 
reprints have all been issued at a considerable profit to the State. I t  is 
probably the only ~ r o r k  of any kind from ~ l i i c l l  the State has received 
any pecaninry profit. I11 Soveniber, 191.5, the State lost by fire 47,000 of 
the Rcports then stored in Uzzell's Bindery, ~ r i t l i  the result that many 
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additional volumes were required to be reprinted, and others that had 
already been annotated and reprinted w r e  reprinted a second time, the 
annotations, howerer, being brought down to date. 

The current lieports Twre sold till recently at  $1.50 from x~hich the 
comniission of 121,G per cent for selling Tvas deducted, i. c., about 19 
cents, making the net return to the State $1.31 per r-olume, while, olving 
largely to the increase in the cost of typesetting, presswork, paper and 
binding, the cost to the State of tlie 174 S. C.  is $1.94 per copy, without 
charging into the cost of prod~~ctioli any part of the compensation of the 
Reporter and his clerk. The price of the currelit Reports has si~lee 
been raised. 

I n  all the more recent volumes the statement of the cases has been 
made by the judges themselves in each case, and hence in reprinting 
those volumes there has been no abbreviation of the statenlent of the case. 
I n  the earlier volumes there has been a sa\ing often of 50 per cent by 
condensation of the prolix statement or of the record, which was often 
used instead of a statement, and by the omission of the briefs. Even in 
using the original reports, notwithstauding the prolix matters printed 
therein, it has sometimes been found useful by the Court to refer to the 
original record. 

I n  England there was no official reporter till 1SG5. Prior to that time 
all the reporters were rolunteers vithont any superrision. -1s a result 
many of the English lieports are rery inaccurate, as has been sho~rn 
from inr-estigations made in the Ycar Books and the Co~lrt  Records by 
Professor Vinogradoff and others. See Holdworth's "Year Books" ; Pol- 
lock & Maitland's History of English Larv. These reporters were some- 
times incompetent and more often careless, which is to be regretted, as 
the opinions of the English judges vere usually, if not always, delirered 
orally from the bench and the reporters mere not always careful to cor- 
rect themselves by exaizzi~~atio~l of pleadings and records. llnd as the 
common lam is made up of these decisions of the judges, under the guise, 
i t  is true, of "dtclaring the law," the report of an opinion was not illfre- 
queutly, in those times, tiifferelit from xliat was really annomlccd by the 
Bench. See Vccdcr's "Ellglisli lteports." Besides, down till Black- 
stone's time, the plracii~lgs a~ltl records n.we kept in dog Latin (and he 
strongly C C I ~ S ~ P C ~  the c h a ~ g c ~  to E~~gl i s l l ) ,  alrd for scl (Till hun(1rc.d years 
the oral pleadi~igs and the dccisiolls of the judges ncrc in S o r n l a ~ l  
French. 

Sonhcre  outside of the Engliqh-speaki~~g cou11tric.s are the opi~lious of 
tllr Courts allo~ved to be quoted as precetle~lts. I n  France and all other 
countries tlie Court makes a sncci~lct statcrnellt of the facts, 11rml)wed 
u1ldc3r l m d i ~ ~ g s ,  a i d  t l ~ u  111crc~ly ?it('< the iwt io~i  of the Codc-nppli- 
cable, ~\i t l lout co~n~nt~ltt .  I 1 1  I ' : ~ ~ ~ l i ~ l ~ - ~ ~ ~ ~ : ~ l ~ i l l ~  ~ o u l l t r i ~ ' ~ ,  ill vllicll alone 
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the Rrportz of decibions arc allo\ied to be cited at all, the number of the  
1-olurnes of the Zkports in lt.90 ve re  3,000. These hare  iioli- increased 
to 40.000 1 oliu~ics. This system 1s break~ng clon 11 m d e r  its on 11 veight. 
S o  prii ate library and fen p u b l ~ c  libraries can possibly keep up n i t h  the 
rapidly riqing flood of Eeportq. I t  is only by the aid of compilations 
11ke "Cjc." and it. sxoiid edition, the  "Corpus Juris." ; -1. & E., ant1 
Ii. Ci. L., a i d  the like, that n e  can ha\ e any acceqs to the va.t quantity of 
r e l )o r td  decisions. 

111 those countries x-here citations of former clecisions are not nl lomd, 
the argument is that  the Courts of the present day arc more likely to be 
right than thoke in the pait ,  and that to vite former decisions is simply 
a race of diligence in countilig conflicting opiiiionq, a precedent being 
readily found to sn-tain any propo~it ion.  JYe ha re  beell accusto~i~cd to  
the 1)rewent system a i d  are still able to 11 acle througll by m e  of thc com- 
pilations cited; hut this relief, ill ~ i e n -  of the steadily increasing output 
of Reports, is only tenil~orFry, a i d  the profession and the Courts niuat 
i i m  itably he submergc cl lielieatll tlie flood. JYllat the rcimtly n ill Ire. is 
a matter engaging the attelltion and arousing discussion among the nh1e.t 
meil of the Bench and Bar.  

011 an arerage, the opinious of this Court n o v  require three volumes 
a w a r .  I f  the briefs and redundant statements v e r e  still inserted 51s in 
the earlier reports, it  nould reqnlre ten 1-olumes per year, taxing the 
shelf room and purses of lanyers. i t  was therefore eniiilently proper 
in reprinting to cut ont the briefs and reduce the superfluous records. 
This required the exercise of judgment and much labor, but it Tvas 
absolutely new-hary in order that  the receipts might fnrniuli funds for 
other 1:eprints a. required by the statute. Xany  of the l ieprints  are 
consequentl~ from a third to n half the size of the former volumes. The  
American Bar  -Issociation, m i c i ~ l g  the  general sentiment, has passed 
resolutioiis requesting all Courts to reduce the size of current Iieportr 
by the judges shorteaiug their opinions, a request vhich  has been pre- 
sented to this Court through a d&iguished member of the Lssociaiion 
and of the Bar  of this Court. The Ge~leral  -Isscrnhly had already given 
a similar illtimation by p r o ~ i d i n g  that  "The justices shall not be 
required to n r i t e  their opinions in full, escept in cases in  ~ l l i u h  they 
deem it neccasarj-." C. S., 1416. 



C A S E S  AT L A W  

SUPREME COURT 
01' 

N O R T H  C A R O L I N A  
- 

DECEMBER TERM, 1851 

1. Wllere a \\-itness to a contract. sul)secl~~twtl~ t o  his attestation. ;~c.clnirr n i l  

interest in the contract tllrougll or under one of the contract ill^ : . ~ i ~ r t i r ~ .  
he is an incompetei~t witl~ehs for tlic 1);trtj- co (watillg the intcrwt, luilrs.: 
the circumstances entirely negativt, ally itlea of frxnil. ;I.; n-llt~rtl tlir 
interest n-as t1lron.n upol~ l~ini  bj- the act of the lilw, or w11el.e. ilftvr 
itttestation of an instrnnleilt tlte \viti~r,-s 11;ts iii;rrrictl tile 11;lrty ic'ekine 
to establish the il~strnment. 

2. Where a plnilitiff gives eridenve of tllc tlecl:~rntion of :l tlrfel~cli~ut, tl~ck 
defendant has a right to (.:111 for ;ill thc tlrfcnclaut said a t  tllc rilue. 
prorided it  1)e pertinent t o  tlie issncx-: or to the tleclar:~tiol~s l~roretl II,T 
t l ~ r  plail~tiff'. I ) l~ t  I I O ~  ot11r1Wst~. 

TKOTER f o r  a bcd, and a a r i c y  of artiialcls of household f ~ m n t ~ u ' i l ,  
l ~ r o u g h t  by the plaintiff,  as adminibtrator of Rachel  Hmntmg, again-t 
t h e  defendniits, Coblc and  Staly.  

It aplwared in c,~idence that the  ~lltestiitt ', Kachcl B l u ~ t i n g ,  who h a d  
l i red  i n  tlic house of defendant Ooblc f o r  fifteen T C : ~ ,  dled ou  27 
September, 1546. 1)efcildnnt ('ohlc. :lftri. her  death,  sold tllc property 
i l l  questioil to di4twdnnt Staly,  who r t m o ~  ed it  to  his  own Ilouse. I)r- 
feudailt. relied for  tit le on a bill of -ale f o r  the  property, parport iug to  
h a r e  bceu made b~ tllc said Iiacliel t o  defeudant Cohle, and to 1)e wit- 
nessed by defendant Stalx. T h i s  hill of sale was offered ni evidence, 
upon proof of the hnndnr i t ing  of tliil w i d  Staly. -1 bond b Coble t o  
S ta ly  .ti as also offered i n  e\idence. 1)ni'porting to  ha\(> beer1 lnadc at  



tlie cainc t~nrc n it11 tlicl bill of \ale. raoliditioiicd for the *upport of the 
>aid IL~it~lic~l 111 ('oblr.. during Ilcr lifrtimp. Tliis v7ai in like manner 
:,tre,ted a i ~ d  111 01 6 11 

I'laiirtiff inzi.tc (1 tl,at these p:iper< n e w  forpcrieq. aftcar the death of 
tlrc *aid Eac l~ t l .  :md o f i~ red  c x i d ( . n ~  tending to -1iow that they were 
iiot ill e,istm~c( t l i~ r i i~c  her l i f~ t ime .  hut nere  111:~tle s u b ~ e r ~ u e n t l ~ .  To 
I ebut thiq PI idelice, defendants prox ed that a few t l a ~ s  hefore the death 
i,f Racliel, the defendant Staly came home fro111 her liou-e 71-it11 t ~ o  

 paper^. ~vhich he filed among his deed.. Tkfendants then pro- 
( :: ) posed t o  prox P that at that  time. Staly said that hc had been at 

the h o u v  of Cohle, a l ~ d  had nr i t tcn  a bond for tlw ,upport of 
rlle said 12aclLel 1,- the said Coblc. and a bill of sale fionl Rachel to 
( oble for the 1)ropertj- in controversy, and that the papers ~ ~ h i c h  he 
then had xvitli liillr n-ere the bond and hill of salc, the firqt Laxing been 
tsecuted by C'ohlc slid tlie latter b:- Rachel, on tha t  day. This evidence 
mas objected to on tlic ground that  it consisted of the declaration of the 
defendant onlj ,  a ~ i d  t 1 1 ~  ol)jcction v a s  sustained b- the court. and the 
csridence lejected. 

A witliess ttstlficd that after t l ~ e  alleged sale to btaly, in 1647, he 
purcha<ed from defwdant C'oble a flaxwheel. as the property of the said 
Ilachel, and the nitness went on to say that at the time of the sale the 
defendant spokc of it as the propert7 of the said Rachel. Upon cross- 
examination il(~frlldant'5 t.ourise1 proposed to g i re  in evidence all the 
declaratioris of Cable at that  time. x-hich, upon objection, the court 
refused to permit. 
-1 xerdict n a. rctuilicd for t l ~ c  plaintiff, a rule for a nev- tr ial  mas 

I I IOT-~d  for ant1 rehiwd, :ind judclnelit rcndeled on the ~ e r d i c t .  Appeal, 
1 1 1  the ground l i t '  t r i v r  in  tllr jndpc in rejectilic competent ex-idence. 

SASH, J. 111 ilic trial of this cause be lo^, the only error committed, 
1iiat I ?an p c r r e i ~  e. was in r ece i~ ing  e~ idence  of the handwriting of 
Staly, the mhwribiilp TT itneos, to proTe the c~ecut ion  of the papers of- 

fered in rl-idc~ice hy the defendant. The testimon-, horever,  was 
: 4 ) not objectt (1 to by the plaintiff, and, of course, it  n-as received 

by consent. The error, therefore. was not in the action of the 
court; and neither party can now object to it. The  general rule of 
evidence is that nl~cir  a deed or other paper-writing is attested, i t  must 
be pro7 ed by the. :tttt.stinp vitness. if he  is capable of being examined. 
I f  not so capable, proof of his handn ritinp d l  be sufficient. 1 Phillips 
Evidence, 473.  Ahnong the causes enumerated by Mr.  Phillips for ad- 
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mitting ln-oof is that of an interest acquired by the witness since his 
attestation. I n  Gudfl-ey 1.. Jlowis, 1 Strange, 36, the attesting witness 
had, subseqnently to his v~itnessing the bond upon which the action was 
brought, become the adniinistrator of the obligee, and he  as, there- 
fore, pl:htifT in the action. His  handwriting was proved, because the 
interest liad been created by the act of the law; it was thrown upon 
him by law, and mas assumed for the benefit of others. And thc rule 
has been extended to cases where the witness, after attestation, married 
the plaintiff, who sought to c,stablish thc instrun~ent. Bulkley v. Smith, 
3 Esp.. 697. Brit ill no c : ~ s e  that I have been able to find does the rule 
operate whero the party seeking to proTe the instrument has created 
the disqualification, or been the means of doing so, under circumstances 
justlj- subjected to suspicion of fraud. I n  other words, the circum- 
stances must be free from all suspicion of fraud. This principle was 
adopted i11 our State at an earl; period. I n  11aw,ilton,- L.. ~l'illiams, 
2 N. C., 139, in an action on a bond, the attesting witness had become 
:in assignee, and plaintiff offered to prove his handwriting, but the 
evidence was finally rejected by the court. The same question presented 
itself in $9. v. Bynum, 3 N. C., 328. Defendant had executed the bond 
on which the action was brought, to James Short, and i t  was attested 
by John Short, who was the assignee of James, and who as- 
signed i t  to the plaintiff. The question mas whether the execu- ( 5 ) 
tion of t!le bond could be proved by proving the handwriting of 
the subscribing witness and that of the obligee. The Court decided i t  
could not. HALL, J., in delivering the opinion of the Court, said that 
the case I T ~ S  not at  all like those where the subscribing witness was 
dead, etc., "for such disqualification was not brought about by the 
agency of the obligee." B e  then assigns the reason: "If such proof 
were conipetent, a forged bond may easily be established against any 
one without swearing to a falsity." I n  Johnston v. Knight, 5 W .  C., 292, 
the principle is again affirmed, the Court, in its opinion, observing, 
"The subscribing witness is selected by the parties to bear testimony 
to their contract; in case a dispute should arise; that his production has 
been dispensed with only i11 cases of necessity, as where he is dead, etc., 
or become interested by operation of lam. But the necessity, in  this 
case, arises entirely from the act of the person (or, at  least, with his 
concurrence) who offers the lesser evidence, which certainly cannot, 
and should not, form an exception to the general rule." The same 
principle is recognized in our sister state of Alabama, Bemet v. Robin- 
son, 3 Stev. & Porter, 227. l l c s t ,  J., in Floville c. Stephenson, 5 Bing., 
493, observes: "But in the present case the witness has only obtained 
an interest in the contract which he was to prove, and that interest he 
dericed immediately from the plaintiff, who proposed to call him. 



Plaintiff cannot complaint thzt l ~ i c  n - i t~~cs i  i; cllsqualificd. vlie11 he 
himself has been the cause of the disqualificatioi~." Se? Pliillil)= E T  ., 
466, and the note by Cowen & EIiI1, 831. pp. 1265-66.  here the above 
cases are collected and comnlented on. The>- fully proxi. tlip po-ition 

that  v-here a n-itncss to n contract. wbsrquently to liis attesta- 
( 6 ) tion, acquires ;rn iiiterest in thp c o l i t ~ w t ,  througl~ or ~liiii'x one 

of the contractilig partieq, 11c ic nil incomlwtcnt TT itlre-i for ille 
party SO creating the interest, unlev  thc circunl.tancc\ clltirr.1~ i i ~ c n -  
tive the idea of an! fraud,  as i n  Cvll, It971 I .  Smith, 2 E y ) . .  697:  i.i,i can 
his handu~rit ing be prorcd b , ~  such party. Thc facts in tlli. ca-c lrrilip 
i t  complcte1;v n i th in  the rule established in those referred to. :111d s h o ~  
the extreme danger of admittine the e~ idpace offercd. Col~lr  c!:umed 
the property in qwstion hj- a l ~ u r c l i a ~ c  from the iu t e~ ta t c ,  a11i1 htaly 
was a witness t o  the alleged i20nTyallrc, and to h im Col~lc -0111 it. 
Plaintiff produced e\ ideuce to p row that the 1)aper pur lpxt i i~c  to Le 
such conveyance mTas a forgcr- ,  made after her dratli. To i11.ta111 that 
conr eyancr, it  was propovd to c i ~  c' ill m iileiicc the cIcclarati( of 
Staly. Could a case b~ drscribed niorc cml)haticnlly cnll iw toy t l~c i r  
exclusion? The iritcreqt of Stalj- n.aq acquired from Col~lc. all(? nircr 
his  attestation. To admit such evidence n.ould he to open a v c r ~  n ide  
door to fraud, as i t  ic a rnle of I a r ~  that  ~rl icre proof of the h f i ~ d ~ r r i t i ~ i e  
of an attesting ~ ~ i t n e s s  is ndmisqible, it  iq e~ idence  of the esecl~tion of 
the instrummt,  and the sealing and deliver7 of it n-ill be prc-sunled. 
1 P i  E l .  4 .  Staly m-as not n comp~ten t  ~r i tnces  for defendant 
Coble, ]lor vias the latter entitled to prole llii l ial~dnri t iny.  I t  fol1on.s. 
as a necesqary rollsrqncncr, that his declarations concerning the c.sccn- 
tion of t h r  papers x7aq not eridcnce for his codefendant nor liimself, he 
being a party to the record. Hit Holior committed no error ill wject- 
ing the testimony offercd. 

The proposition of thc defendalit as to the declarations of Coble jvns 
too broad. A11 that  he said at that  time upon the subject to ~ h i ~ h  his 
declarations, a? prorcd by the ])laintiff, related, would have heen corn 

petent. But defendant did not so qualify hi. proposition. -1s 
i 7 ) stated by him in his bill of exceptions, he ~vished to prore al l  

that  he said at that  time. I t  might have embraced t leclarat lo~s 
irlc.lmunt to the i-.lie+, or. if  rr3lmniit, not conlic~tcd 71-itli t l~ t ,  dwlara- 
tions provtd by the plaintiff. and forming no part  of the111. l ~ a r t ~  
wishing for a 1 c ~ i i ~ e  d~ 11or0, b e c a ~ ~ s c  of testimony improl>rrly rejected, 
must in liis bill of exceptions set forth what the evidence Tra. that he 
tendered, and not its effects, to enable t11c Court to qee i t<  r e h  a l ~ c ~ - .  
This e~ idence  was properly rejected. 



; t , ( l :  ,\'. 7 . .  I 'urd ir ,  67 S.  C., 32b;  R o b e ~ t s  7 . .  R o b e r t s ,  S5 S. C., 11;  
,\ ( .  Pic ~ , c c ,  91  S. C., 609 : 11'11 ihni i  c 1.. IIcu211, 155 S. ('., 306 ; I?i re 
,\,t,;flc. 163 S. C., 466. 

\I,PI. \i i 1w11 Ikr111,rl. .I., :rt Fall 'I'erm, l h j l ,  of l h ~ ~ ~ n .  
-1pl~eal from judgment of a jllstice to the county court, and thence to 

t l ~ r  Superior Court. The follon-i~~g facts appeared: On 8 December, 
1'4'. pl:~intiff conin~eliced this suit by warrant, for nonpayment of $75 
a1111 intereft froni 1 April. 1847, dnc by note. On 15 December, 1848, 
jn~ lg i~w~i t  vxs  rcnd(wd tlicwo11 1)- n justice of the peace in favor 
of p l n i ~ ~ t l f  :lgni~lst d ( d ( d : ~ ~ i t .  for "the sun1 of $75 and interest ( 8 ) 
fumi 1 .\j)?il. 1 \ 4 7 ,  tiil pnitl, rrlrd costs," and defendant appealed 
to :lie c.o~i~ity court. and t h w  plcad~d no12 esi  f a c t u m  and payment. 
TVT'hlle 11ic (.:w w:ls pending in the county court, the note on ~vhich the 
N I T  n :I- bronplit TT :I< lost in thc clerk's officc, and, upon tlic trial in the 
Si11wri~1r ( 'owt ,  t11c 1o.s -\WE ~l~fficicntly established to let in evidence 
oi I tk c~~l~ t i ' n t s  :111d c.sciwtioli. For that purpose plaintiff offered the 
:11,1gi~tr:lt~ n-110 tritcl thc TI n l x n ~ t .  1 l c  qtated that the instrument was 
l ~ ~ ~ ~ l i u ~ v i  011 t11v t~i i i l  I d o w  llini, and IT-as not attested, but that he was 
\\ell . ic~~~i:l i~itcd nit11 tl(~f'ri~tl:~nt's l:nndnritinp, :n~d by that means 
li~ii 11 t l l ;~t tlic, note X:IS ~xcc. i~t(d  by tlie defendant; and that it was dated 
1:) - 1 ~ ~ 1  il. 1 4 7 ,  alrd n : t ~  for $75, and payable one day after date, and 
t h a t  IIC e:l\c. j u d g l ~ ~ r ~ ~ i t  for t 1 1 ~  debt, and interest from 15 April, 1847, 
i t 1 I J ~  011 this e~idence counsel for defendant insisted 
tlic.1 t. n a s  a \ :rriai~re hctv ~ Y I I  the note as described by the witness and 
:I. wt fort11 ill tlic, ~ ,a i ra l i t ,  the ~ I I C  being payable on 16 ,lpril, 1847, 
n11t1 tlicl otllc~r 011 the 1st day of that month; and tlie court n-as of that . . 
o ~ ~ ~ n ~ o i ~ .  :111d I I O I I S I I ~ ~ C ~  the plaiiitiff, and he appealed. 

D. R c i t l  for  p l a i n t i f .  
G f r r o ~ q c  f o r  t l c fendnnf .  

RI'FEIS. C. .J. The Court considers the judgment to be erroneous. 
The statute giws jurisdiction to a justice of the peace of debts and 
demands of certain amounts due by bond, note, or account, and for work 
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and labor done. etc.: and thc jurisdiction is to be exercised u p m  rvnr- 
rants, ~vhich  .hall express "the sum and how due." There is no other 
process required, nor an7 declaration; and the object of thus express- 
ing the sum. and hon- due, was obviously to bring the matter nitllin the 

jurisdiction of the magistrate, as prescribed in the ytatute. 
( 9 ) Hence, m-arrants nerer add to the description "due by bond," o r  

notc, or  the like, any fiirther description ; in respect, fol example, 
to date, place, day of payment. coijbligor, or any other matter reqniqite 
to the complete identity of an instrument in a declaration. 'This rmr- 
rant ,  therefore, i s  sufficient on its face. according to the stamtc and 
mi re r sa l  usage. Tf. h o ~ w w r ,  a p a r t -  rr4l need ledy  undertdie to  
describe the inctrnment minutely in the ~ ~ a r r a n t ,  as he n d r l  l l i  a 
dc-laration, he may ~ ~ i t h  propriety be held honnd to p r o ~ i  it :i( cord- 
innlr. But  this  arrant does not purport to enter upon ,111.c- such 
description of the note, sayiner only that  the sum demanded for debt 
and for in tues t  thereon v n s  "due b- note." vi thout g i ~ i n q  d:~te or day 
of payment of the note, or  its tenor in an- I-espect. I t  is wpl~osed tha t  
i t  describes the day of payment in gi~in,rr a day from rr~hicll tllc i ~ ~ t c r c s t  
rTaq to  run.  Bu t  that  is  merelv an inference from the fact. uzuallp, 
intercst accrues from the day fixed for the payncnt  of tlic l,ri~icipnl. 
That ,  honcrer,  is not nccessasilr so: for oftcn rlie debt bccc~mc- pay- 
able at 3 particular dog, Y i th interest thcrron frr11-i~ a prct\ ion- (la-. 
I t  is triir, the nlneistrate doe. not state that to l l a ~ e  heen the i i ~ ~ t ~ l ~  of 
this note. But it i c  not ~natcr ia l  to tlie point hoforr uc. rvhich i.. ~ d l c t h e r  
the ~ ~ a s ~ a n t  professes to describe the note in that pa r t i cn la~ .  i n d  i t  
certainl-  does not, except by the inference insistcd on. nliic.11 -111 not 
11old qood in all cavs .  Indecd, it is obriolis that  the  ~ir~clnolr- of the 
Tit~~e.. n-a. a t  fault as to the da;v of pa,~inent.  He fixes it on l b  -1pril. 
: ~ n d  ~ c t  h~ wrs that  the judanlent x i s  c i ~ - e n  accordinc to the ~ l o t e ;  and 
upon its Enre the iudcment is for interest from 1 April. aq delnandrd in  
t h  : r r t  The  strong p robab i l i t~  is that  the jndernent aceorded 

n i t h  the. note. mhich m s  under the eye of tlie ~vi tne+ a t  rhe 
( 10 1 time of e i ~ i n c  th r  jiidement; arid the jury lniellt rwll have 

suplxwd that  he TTas mistaken in liiq rccollcction a t  the rr ial  of 
the> d:~r- of paymrnt. But  it is not material to this qiic-rioi~. for  
n l ~ d h c r  the note m e  the one IT-a. or thp othe~, .  it  \Tar e q u a l l ~  ~ r i t h i n  
thc d c v ~ i p t i o n  required b~ the statnte. :ind actnall-  containcil 11 the 
r~ nlmlnt, aiid t l ~ e r ~ f o ~ e  thc supposcd ~ a r i a n c o  did not exist. 
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When a debtor is committed to prison. :lad i.: permitted tc take the l)ri<o~i 
bounds, the jailer is not under rnlr ol~ligntion, while I I ~  continues in tile 
bounils, to furnish 11in1 1vitl1 yrovisions for Ili. s~il,port. nor, of course. 
can tlie c~,editor nt ~ ~ l i o s c  suit lie is c~~nfillc~l l)c corupelled to rcimhn~.q~~ 
tlie jailrr for :my sun1 so exl?entled. 

APYk \ L  fro111 Ell,'., 9 7 .  a t  Fa l l  T(Tlll\ 1\;1.  of l h l  I<I \ l , 1 I A L \ 1 .  

Assumpsit,  commenced in the county court, in which the damages de- 
manded were $200, and on nonassampsit pleaded, tlic plaintiff had a 
T-erdict for $30.60: and from the judgment lie appealed. On the tr ial  i n  
the Superior Court the case was this : 011~ ,JoT-ner n as committed in 
execution, a t  the suit of the defendant, to the jail of Rockingham, ~vh ich  
v a s  kept by thc plaintiff, and, being required by Joj-ner, the 
1)laintiff supplied liinl nit11 diet up  to 9 August, 1849, and his ( I1 ) 
fees therefor came to tlie s u n  of $30.60. On that  day J o p e r  
c aw  a bond for keeping the rules of the prison, and thereupon he was 
:illoxed u t i l  29 Soreniher, 1S49, and then he took the oath of in- 
?oh-enc~.  and n ai: d ~ d y  discharged out of esecution. During tlie period 
between 7 Lugnst and 9 Sorenlber the plaintiff contimed to supply 
Joyner d h  food, and Iic 71-as unable to  pay a n 7  part of plaintiff's 
charges. -1frcr J o ~ n e r ' s  dischnrce the plaintiff denlanded pa,~nment 
from the defendant for the TT-hole time, ~vllich the l n t t c ~  refused. 

Tlic court ins t iuc~cd the jury that  the clef(~~idant n ac: liable fo r  the 
fees for the time Jovner n as n clozc prisoner. hut not for any L ~ f t e r w ~ r d ~ ;  
:>nd plaintiff acain 1i:iil n T e ~ d i c t ,  and jltdgmc~it for +:?!).GO. and al)pealed 
to this C o ~ u t .  

R ~ F I S ,  c'. ?J. His  HOIIO~'S instruction n a s  right. It ii true that  in 
the act of IT41 it  is provided that  onc in the priqon 1)omid~ "shall be 
adjudged a true prisoner." But  tliat is  said in  resl~ect to the officer's 
liability for an esrape, and has no reference to anvthing else. A person 
in the bounds lvas not such n prisoner as I n s .  under the act of 1773, 
elltitled to take the oath of insol~encg or to call on the jailer for  diet, 
Lrlld c l~arge  the c~erljtor ~iit!l tllv l,amcllit therefor. -1s to the first 
l,oint, H o t m r c l  1 . .  Ocrs tcu , ,  7 K. C'., 270, is an authority. Indeed, the 
:tct of ISIS, after lecitinp doubts nhe thw a debtor nllo o1ic.e took tlie 
benefit of the nllrq could aftelwards he discharged as an  inqolrent, 
provided that  he nlight po into c lov  prison in order that lie mielit tlwu 

23 
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l ) r o ~ ~ i ~ l .  ' I -  :I prisoner, to ohtaiii his dibcharpe, and i t  x i s  not until 
tlir :~lr~endment to  that  act. in 18.36, Rw. Stat..  ell. 58. see. 10, 

i 1.3 I tIi:~t tlip debtor could b~ admitted to his oath ~ i ~ h i l e  within the 
l11lr.i nird vithont poinc. into close prison. Therefore, thc te rm 

" t r i~ i  lr iwner."  in the act of 1741, did not control tha t  part  of the act 
of 1 7 7 3  uliic.11 p r o ~ i d e d  for the discharge of an insolvent; but the latter 
:,ct n::- (o l~ i t rucd  nl)on its o v n  terms, requiring close iniprisonmmt. I n  
111;~ iii,ilijler tllc l w c m ~ t  qnestion depends upon the particular provisions 
of t11o.c act< nhicli t q l ~ i r e  a jailer to find a debtor, and pire recourse 
i l l 1  thc ( i ~ i 1 1 t o ~  t h ~ w f o i * .  T l i q  are sections 8 and 9 of the act of 1773. 
rrlrtl tlir n1.t of 1821. aii~twded in 1836. now forming s ~ c t i o n  6, chapter 
. 1 .  S t  The fi1.t was restricted to debtors "confined" in  prison: 
:~nd t l i ~  lact i.: csplicit that  " \~hene\er  any debtor shall be actual17 
t~onfincil n itliin th(. n-nlls of the prison, i t  shall be the duty of the jailer 
to flunisll iuch p~iqoncr mith newswry food during his confinement," 
and if tl~cj pi.isnner be miable to discharge the fees therefor, the jailer 
m a -  IWYX t r them from the creditor. Thus the officer is not hound 
to fni*ili.l~ food for  on^ in thc rnlcs, and. therefore. cannot charre the 
c~wlitoi- t l ~ ( w f o r .  Thc  debtor. v i t h  that  depree of l i b w t ~ .  is supposed, 
7.i-ith 1t.n-011, to hc nhle to proT ide for himself by his labor, if by no 
othci. nicalia of liiq on-n: and it nTas not intended that  Ire should l i re  i n  
t l i ~  1~01inda in i d l ~ l i e s ~ .  a t  the cspense of his  crcditor, inqtrad of earnine 
n l i ~ i ~ i c  for I~iniself. Conicquentl,~, plaintiff recowrcd all he mas en- 
t i t l ~ d  to. ;\lid thc judynent for that  sum i s  to stand. 

-1- t l ~ r  ~Jaiintiff. lion-ever, i n s  the appellant to the Superior Court. 
and 1ei.o~ cwd tlicrc no more than he did in county court. he was not 
mtitled to ro+ OIL that appeal  The statute. indeed. wqts tlie dis- 
iwtion ; I I  rhc. S u p ~ r i o r  Court to order him to pa? those costs. That  
TI:\- l i o t  ilol~c . : I I I ~  tlii\ Court docs not interfere on that  point. Bu t  the 

~ i . t  i.; 11ew111ptor~- that  in i11c11 a case the plaintiff shall not 
( 1:: 1 1 ~c*oi  i 1. tlie costs of the appeal, and to that  extent it is  the dut!- 

of t l i i ~  ( ' i x i l ~  t o  modify t l l ~  jildgmei~t. Co~iseqnentl~-, tlie judg- 
1llent for tht. dan ia~c - .  :\lid for the plaintiff's costs in the county court. is  
aftirmrd: auct flit defmdant is catitled to hic costs in this Court. 

PEI: CI-RTAX. Affirmed. 



I I I i L ,  J . ,  I t i  i n  c I ,  1 \ >  1, of ' I - r .  The 
caw i~ ~ t a t e d  i l l  tlw o1)inion d d i ~ c w d .  

Ps irrsox, ,T. Thi. n ns air wtioii of assumpsit for freight of qoods. 
TU pro\(, tlicx t imni of the c2cmti.act, defendai~t offered .to read the 
dcyx i t io i~  of :I n~ i t i~es s  vlio n-aq, at t!lc, time of the trial, ahsent 
from this Statc. I'1:~intiff obiected. The facts are that  the ( 1 4 )  
~x-itner. TI as a scafarilrg mail. x7hosc, residenw IIW ill this State. 
but his rocation ~ y n i r c d  him frcqnrntlp to go ont of the State on a 
myage. and aftcr a temporary ahswcr hc ~voulil return, and then go 
G U ~  of the State :icain. as his I)u~i1iess called him. A n  order was ob- 
tained to take his depo4tion. Aftcr it nap  taken, he went on n voyage, 
and r ~ t l l ~ . i l ~ d ,  nncl then lcdt a p a i ~ ~ ,  and hail not retnrned a t  tlie t ime of 
the t ~ i a l .  I t  ml s  hcld in the Snl~erior Conrt that  the deposition rould 
I I I J T  bt. wad.  and for this tlie tlcd'r~i~dmt c.scq)i~. 137 Re\. Stat.,  clr. 31, 
see. 6s. it is  pro7 ided : "Whc~l any pcrqon ~ ~ h o  may be a witness i n  any 
c i d  c a v  ill any of thc said c20ult. 4 n l l  reqide out of the State, or  shall, 
by w a w i  of age or bodily i i~f in l~i t im.  1)c incnlpable of a t t m d i n ~  to q i w  

being ~lrade, the co1u.t sliall issncl :I c.ommission to hare his deposition 
taken, which shall be r ece i~  cd :IS legal eridcncc." T3y section 70 i t  is 
provided : "If any person \iho may be n witness in ally of the said courts 
shall be under the  necessity of leac>ing t h r   stat^ heforc such cause i s  to  
he tried, or  men before sncli vanse shall be a t  issue, or  be ill a dangerous 
state of health, upon oath thereof the court shall iswie n commission to 
have his deposition taken, which shall be received as legal evidence." 
This is a reklactment of the.art of 1777, and the question is, Does the 
deposition offered come within its opcration? This statute makes a n  
encroachment npoii the common law. in reference to the tr ial  by jury. 
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which is  t o  be held sacred according to our  "declaration of r i ~ l i t - , "  of 
whicli i t  is  a prominent p r i n c i p l ~  tha t  nitriesses ought to  11e e u n l i n c d  
i n  tlie presence of the  jury.  TS'e a r c  bound, therefore, b- a ~ c l l  rettled 
n d c  of conctruction. not  t o  ca r ry  th i s  encroachment I,i-~-oncl tlic llu111t 

t o  ~ ~ h i c h  i t  is  clear the  l a \ ~ n ~ a k e r s  intended to go. 
( 15 ) I t  ic readily conceded t h a t  the esprcsaion, " u , r r l ~ r  t i i c  I ,  r . ~ ~ f y  

of lraring t11e State," is  not to  be taken i n  i t s  qtrict qti~;i-. Ilut i t  
is to h a r p  a l ibrral  interpretation, as  i t  is used i n  common pal.lanw w l i ~ n  
i t  is said in reference to  a man's hu.ines., "Tt is  n ~ c e c s a ~ l j  f o r  h i m  10 

e o  f r o m  onc place to  another." hecau-e tlic v o r d  "necessit>-." t aken  
literall-, n o ~ i l d  confine t h e  s tatute  to  Ter. narron- limits.  

So, on tlie other hand.  i t  is  Ter. o h i o u q  t h a t  t h e  expre..ion. "ciLont 
to  1ecc1.e t h e  Ftate." is  not to  be t a k r n  i n  thc  w l c e  of t h e  nlrrr  act of 
/ioii1,7 o u t  of tlie State ,  because this  ~ ~ o u l c l  g i r e  t h e  s tatute  a lilclt ~ u l -  
bon~rdctl opolxtion, ill n-l~ivli ~\-oii!cl lic i l i c l u d d  the  cwc  of :I nlercl1,tnt 
~ r l iose  linsincss called him to S e w  P o r k  or  Charleston, a n d  x h o  ex- 
pected to  be absent but  a fen- ~ w e l i s ;  and the casc of a ~ i t n e v  who, no t  
heiny solicito~is to  facc thc  j u r -  ~ i l m i  :I cross-es:~ilzination, micrht find i t  
conwnicnt  to  Tisit a fr iend i n  Petemburg or Camden f o r  n fcn- w(:ks. 

If the espwssion is  t a l m i  according to the v n s e  in ~1-11iell i t  is  used 
in coninlor1 ~ ia r lancc .  it  P O J I T ~ . ~ ~  almost tlie idea of heinp about t o  , i r ino i3e  
f rom t h e  ,Statp and make eschange of doniicile. f o r  i f  i t  is  a s k d .  . ' Is 
-1. B. al)o~it  to  leaye the St:rtc?" the  ansn-er is, ( ' S o ;  lie is g o i w  T , '  the  
South on blisil~esr. o r  he  is  g o i ~ i g  on n t r i p  of p l ~ a s u r o ,  and  t o  SI-P t h e  
m r l d . "  B u t  as  " n i o ~ c "  is not t l ~ e  n o d  iii;cd-and i t  ~ ~ - o u l d  c ~ ~ ~ a i r i l y  
h a w  h e m  tlie iilost a p t  tc1~11. if :I eli :~nge of dc~lilic.ile --ere ri-qniwd-n-e 
do riot fer l  a t  libcrt- t o  confine the ~ w r d  "1c:rw" to 11recisc.lj- TI!( -c,mc 
signification. -\lid ;IS n-r, rannot  g i r e  to i t  t h p  loow n~e ; i l i i i i~ .  of i!!+:~lj- 
g o i y  ont of the  State, ol. the  rc.strictc.d 111(vliii!~g of r e i n o ~ . i y  fri111i :lie 
Stat?. we n w  f o i ~ ~ o d  to t:il.:c> 11iv i~ i idd lc  ,croulitl ;ill11 gil-1. to :: the 
si,gnification, l i a ~ i i i g  the S ta te  cithcr with the p n r p o v  of chaiii.iiiz  lie 

doaiicilc or l r i ~ i g  : i l~sei~t  f o r  so long :I tinir. 215 to  ~nal i i .  :I j~i,st- 
( 16 ) ponernent of the t r i a l  m t i l  his  retlirn i n c o l i s i s t ~ i ~ t  IT-it11 t!i'. due  

adn~ini.qtrntioli of tlic. lax-. as  if the. n-itliess n-cre to  lenre :<:I go  
on a \ - o ~ a g c  to C l i i ~ ~ a  or  to .x~ek h i s  for tune ( for  a fen- years)  in  Cali- 
fornia .  I n  put t ing a conitruction on this  s tn t~~tc , .  n r  mlist 1~011 T I N    he 
rl il  fo r  n l ~ i c l i  i t  n as ilitelidcd to g i ~  e a rcnie(1~-. I t  TI-as this : CJ- t h e  
common lax-. mid arcording t o  t h e  mode of t r ia l  b y  jury.  110 te.;timony 
could be heard  mlleqs tlie witness Tras i n  the preqence of t h e  jury, so 
as  to let them judge, b -  his  looks. his  dcniealsor, h i s  manner ,  on ,~roos-  
cxtminat ioa.  ctc.. n h a t  credit he  desened .  I n  S t a t e  cases th i -  rule  
:lever has  been departed f r o m ;  but  i n  c i d  r:ises it  TTRS f o l d  to  1w ixlrwll- 
T-enier~t in  nianj- c.ar;cLS. mid thereupon the court of' cynitj-. i n  aid i d  the  
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common-law courts, assumed jurisdiction to order a commission, under 
which the deposition of a witness residing in n foreign country, or  who 
was unable to come before the jury by reason of age or infirmity, o r  who 
was about to qnit thc kingdom, might be taken; and the parties are 
requircd, under the penalty of beinq in contempt of that  court, to allow 
a deposition so taken to be read as e~idcrice on tlic trial. The evil was 
the expense and dclay iiicident to this application to a court of equity, 
and the remedy intended was to confer power on the courts of common 
law to  have depositions taken, a ~ ~ d  allow them to  be read in  evidence, in 
a l l  cases where i t  could he done by an  application to a court of equity. 
I n  the pleadings in the English cases the phrase is, "about to p i t  the 
kingdom." This seeins to be synonymous with "about to len7.c the State." 
and we are confirmed in our construction of the statute by the fact that  
all applicatioiis to courts of equity arc put on the p l m ~ n d  that  the witness 
is about to qnit tllc ki~igdom, eit11c.i. wit11 tlic il~tc~lltion of rcsidii~g abroad 
or of going to some distcini connti*y-for instnuc-e, the Eas t  Indies- 
d1icI1 iniplicl~ a long : I \ )SCIIC~.  

It is s ;~ id  to 1)c :I grc:it ll:~rtlsliiy npoll :I wafaring mail, elen ( 17 ) 
altlloiigl! liis ~oyoqes  arc confined to I?Tclv Pork ,  Korfolk, or  
Clinrlcston, :111d 11;s nl)wlc.e is  tempornry (sonie three ~vreks  at a l ime),  
to bc required to give up  his vocation n11d lobe his plncc ill :I wssel in 
order that  llc may attcnd before the jnry as a witilcss. 'Fhis is  true. 
k t  i t  is equally true that  i t  is  a grcnt l~ardship  on a lawyer, a doctor, 
or  a schoolmaster. or 3 farmer, or :i f twy l~ : ln ,  to l)c required to  leave his 
busi;less and go from C l ~ r r i t ~ ~ c k  to Cl~crokce in order to gilt, his testi; 
mony in prescrlce of the jury;  aiicl get sncl~ is the law. T h r  favt is, mery  
citizen is coricc~rned in the i h ~ c  administration of the law, a ~ ~ d  is bound 
(as Lord Coke expressed i t )  "to do snit to tllc court of his sovereign," 
: L I I ~  1111iit iiihniit to t l i ~  r i~lv,  " l ' r iv :~t (~  ilit( rwt  ~1101lld yi('l(1 to 1~ul)lic con- 
renience." 

Tllerc is  :rnotllc.r n1:~ttc.r \\hic.li is \\.orthy of collsideration ill its bcar- 
ing upon the c o i i s t r ~ i ( ~ t i o ~ ~  of t h i ~  dntutc. Foi- whose bonefit n a s  the 
statute made? Was it to fa\  or the IT-itness or the party who requires his 
test imo~iy? Most o h  ionily it \\xs iiltcwdcd for the bcnefit of tlw party, 
arid to say(. liim the P X ~ I ~ I I S ( ~  :~nd  clclnS of alq,l)ing to rquity. F o r  if a 
witneqs reside :ibro:r(l, or is in~ablc  from age or siclmcss to attend, or is 
about to l r a ~ e  thc Statc, tllerc is 110 process by wliicll he can he subjected 
to any penalty, exccpt in thc last instancr, npon the supposition that  he  
rc , t~~rns ,  so t l ~ t  :I 5 ,  I ,  f r r c  ires may hc, w r ~ r d  o11 him, requiring h im to 
s l l o~~ .  for 11ot ;~tttb~l,liiig a, :I nitilcbs. A h 5 i u ~ ~ i n g  that the statnte was 
madv for the benefit of the pa r t j ,  i t  fol lom that  a deposition should 
never be receix ed 1~11e71 t11c lmrty Iias i t  i n  his po~i-er to compel thc attend- 
ance of the witric,ii. by cwforci~~g tlic pei~alt-, nud hy :in :letion for 



darnarrc L ;  or nherc tlic pal'tj- cnli obtain n colitinlumce mi account of 
the absence of the n i t n c ~ s .  I t  is n lule in t?le Supelior C'oi~rt r o  

i' IS ) grant  a contin~:ince 1 1 p n  nn :~ff ida~i t  tliat ihc  u itnrq, is material. 
is a h e n t  vitliont conscwt. a i d  that the party expect, to Iw able t o  

hare  the benefit of hip attendance at the next term. 
T e  roiic,ludr. tlicreforcl, tliat the lncanirip of the statute is to :rllow n 

drposition to br r ~ (  ( l i ~  PCI ill C T  iclt lice ~ ~ 1 i e n t ~  ( r  t l i ~  ~I-itness hni  left the 
State, eitlicr x-ith ax intentioli of chaneilip hip doniicile or ull(1cr nu 
cxpectatio~l of bring :~l)scnt for a time which u i l l  include two terms of 
the court-saj- six months, hut that it can~iot  he rcceired n?icn the witnes~.  
i~ absent t c m p o ~ a i i l y  ((as it is espressecl ill the csception). hy ~vhich Ire 
1111dcrqta1lci. 011 a T oynqc to ~1 ia r lwto11  or S r n  YOI-B. 11 lien liiq r c t l~ rn  
may l)c c\pcctc d ill t n  n or thlt t1 n ~ o l i t l i ~ ,  a t  fiirtl~c .t. 

( 19  ) - ~ ' P E \ I ,  from tlic superior Court of I,ax7 of n i ~ r n w s ,  at Fall  
Term. 18.51. EUis, J., ~presiding. 

This is an  action of t r o ~ e r  for a horse, and n n s  tried on the qeiicral 
i;*ur. Tlie l~laintiff vns depnty sheriff, and had a i ; / ~ r i  tcrcicts on a judg- 
ment in fayor of one Hoffman against one Hornr,  bv T-irtue of which he 
seized the horse. H e  did not, however, take the horse out of the posses- 
sion of Horne, and tlie latter ?old i t  to the defendant ti fex\- days after- 
wards, and, upon demand by the plaintiff, the defendant refused to give 
the horse up. Couusel for  defendant insisted that  the action would not 
lie, because tlie plaintiff did not keep the possession of the horse, but left 
i t  ~ ~ i t h  Horne, from whom defendant purchased; and also because the 
defendant, if liable a t  all, was liable at the suit of the sheriff, and not of 



the plaintiff. Bu t  the court instructed the jury that, upon these facts. 
t he  plaintiff was entitled to recoyer; and, after a vcrdict and judgment 
against him, defendant appealed. 

Gilnzer and ,ViZlw for p l a i n t i f .  
iVo c o w ~ s e l  ~ O T  defendant .  

IZITFFIN, C. J. Although a sheriff may h a l e  t r o w r  or trespass for 
goods seizcd in execution, wllich are taken by another, ~ e t  his depu t~ -  
cannot. The  reason why the  sheriff has the action is  that  the debtor 
is  discharged and the sheriff becomes liable to the ~ a l u e  of the goods, 
and, therefore, the lax- vests t he  property in  him. TlJilbrahum c. S ~ F O W ,  
2 Sa~md. ,  47. But  the law charges the deputy with 110 duty to the credi- 
tor. I f  he makes default i n  serving the execution, he cannot be sued 
for it, but his principal only. On  the contrary, when he takes goods on 
execution, the sheriff becomes answerable for  their value to the creditor. 
and hence the property ~ e s t s  i n  the shcriff and not i n  the deputy. I t  
n-as suggestecl that  the d q n t g  held as the bailee of the shcriff, 
and thus had a special property. He,  however, is not a bailee in  ( 20 ) 
the sense of l l a ~ i u g  a possessioi~ of his own, but he is merely the 
servant of his superior, and holds for him. The plaintiff, therefore, has 
no property in the horse, and cannot have this action. 

Cifed:  W i l l i s  7%. J/eZz>in, 53 K. C., 63. 

1. Where, under the proricioni of the act of 1848. ch. 35, three freeholders 
are appointed to lay off 1)roperty of an insolvent debtor, to be exempt 
from execntioll, t1it.y h:lrc authority, under the words "other property," 
to set apart, for the use of the debtor, a mare and five hogs, provided 
these articles tlo not esreed $50 in rt~lue. 

2. Tlle act of 1844 include.. nnder the term "debts contracted." a bond give11 
after 1 J u 1 ~ .  1<%5, thouqli the coniiileration of the bond had esihted 
before that tinw. 

3. TTnder the act of 1S4S, the insolvent debtor has a right to have allotmciit~ 
fo r  his benefits made 11.v the freeholders, from time to time, as his 
necescities may require. l~ro~ideci the allotn~ents 11e made at i i l te r \a l~  
not unreawnahly 4lort. 
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4. Each allotment must Ile c~~rnl~lc~tc il l  itself'. b o  :IS to desiuiate :dl the 
art icle allon-ctl. 

i 21 ) A\r , r~  \L  from tllc Superior ( ourt of IATT of GT I L I O I ~ D  at Fall  
Term, lA51, Ellis. .T., ],residing. 

This is all a ~ t i o n  of t ~ o ~ e r  for a marc and f i ~ e  hogs, slid n a s  tried 
cri thc c.elic~-al issue. The caqr is statcd to 1 1 a ~  e heen as follows: F r io r  to 
Ju ly ,  lF4.i. the plaintiff v a s  indtbtcd to one of the defendants in a sum 
of rnonq.  for xhich  lie ewcuted his bond ill 1846. d judgment lvas 
after~vards eireu thereon b -  a justice of the peace, and a fieri facias 
issued. TT llicli canic to the lialiils of the other defendant, and he, by virtue 
thereof, 4 z e d  and sold thc marc and hogs in 1849. Plaintiff alleged 
that tllc-c articlcs wcre csenipt from esccntion, and, i n  support of his 
case, "he ga le  in eridence the allotnlcnt of thr re  freeholders, regularly 
appointed in 1849, to la! off a prolision for him under the act in favor 
of poor debtors, ~ ~ h e r e b ~ ,  a few days l~cforc the <ale by the constable, the 
p ropc r t~  "1 r p e ~ t i o n  n aq :14gncd to rlic plaintiff." The  defendants then 
care  in el idence a similar aeqipnment of other property to the plaintiff, 
made about one p a r  1,rior to that   pi^ rm in eridence by the plaintiff. 

The  defendants tllereon insisted that the mare and hogs were liable to 
the execution, because, ill the first place, the debt was contracted before 
1 July ,  1845, and the next, because tlic same allotment was, under the 
circumstnnci.~, contrar:- to law, and did not protect the property. Upon 
these groullds, the court instructed the jury that  the  plaintiff was not 
entitled to r cco~er ,  arid :I ~ e r d i c t  and judgmcwt were rendered accord- 
ingly, froni vliich plaintiff appealed. 

( 22 ) Rmr~x ,  C'. J. Sei ther  of the statutes respecting insolvents 
exempts a horse nominatirrz from execution, and i t  is only in  that  

of 1844, ch. 32. that hogs are mentioned. The case, therefore, turns on 
that  act, and the general words of that  of 1848, ch. 38. The  act of 
1844, "in faror  of poor debtors," authorizes three freeholders, appointed 
by a justice of the peace, to lay off and assign to a debtor, who is a house  
keeper, in addition to the property then exempt from execution, certain 
other articles, namely, the necessary farming tools for one laborer, one 
bed, bedstead and corering for  erery two members of the family;  two 
months pro~is ions  for the family;  four hogs, and all necessary household 
and kitchen furniture, not to exceed $50 in ra lue ;  and directs them to  
make report thereof to the nest county court. The  property thus 
assigned is exempt from execution for debts contracted after  1 July,  
Is45. The subseqnent act of 1848 is entitled "An act to amend and 

30 



ews~,lidate the iereral acts lwretofore passed in favor of poor debtors"; 
and. af tw exempting from execution, in the first section, a number of 
sl)ef.ifid i~rticles. it enacts in the srcond and third sections. in  favor of 
every housekeeper complying with the act, that in addition to thosc 
articles "there shall hereafter be exempt the following property, and 
 one other, to wit:  one cow and calf, 10 barrels of corn or wheat, 50 
pound< bacon, href, or pork, or one barrel of fish; all necessary farming 
tools for one laborer; one bed, bedstead and corering for every two 
members of the family, and such other property as three freeholders 
aplwiilted, etc., may deem necessary for tlle comfort and support of such 
clrbro1.'s family; such other propcrty not to exceed in  value $60"; aud 
that the freeholders shall imrnediatcly make out a full and fair list 
thvreof and r e t u r ~ ~  it to the clcrlr of the county court, to be filed among 
the rc~orcls. 

1 t will be obser~ ed that, while the act of 1844, in addition to the ( 23 ) 
qwcified articles, allowed furniture to the value of $50 to be laid 
off to the debtor, that of 1845, which professes to embrace the whole sub- 
jc (T .  :1:1t1 thereafter to s~~pcrsedc a11 the previous acts, suffers any "other 
1w,111trty" to be thus laid off to the debtor, provided, only, that i t  exceed 
11ot 111 value the sum mentioned. Subjcct to that proviso, i t  mas then 
competent for the freeholders to assign the mare and hogs to the debtor; 
and although the provisions for carrying out the purposes of the act 
seem to be very imperfect and leave a door open for much abuse, i t  is 
the duty of the Court to execute those provisions as far  as they are 
capable of execution. As the tenor of the proceedings of the magistrate 
and freeholders is not set forth, nor any q~~est ion made in respect of the 
~ a l i i ~  p11t on those articles, or in respect of their actual d u e ,  nor respect- 
ing the return thereof, or notice to the defendants, it is to be assumed 
that in those and all other points the allotment was admitted to be in 
co~~furmity to the act, and sufficient sare only in the two on which ob- 
jections wrre taken at  the trial. Upon these two, the opinion of the 
( ' o i~r t  is opposed to that of the presiding judge. 

Although the bond on which the judgment was rendered was given for 
money due 011 dealings which occurred before July, 1845, yet it was 
eswiited after that day, and, to the purposes of the acts, created a debt 
a t  that time. I t  is, ordinarily, the legal operation of a bond to create a 
debt proprio ~ . i g o r c ;  and it is declared as having that effect, without 
rcfertmce to other considerations. That must be especially true in rcfer- 
ellw to this question, for the date of the bond is the guide to the officer 
:I, to his duty in this respect, and it could not have been meant that a 
point of so much importance to the poor debtor should depend on the 
state of accounts between him and the plaintiff at  remote periods before 
tlic,ir settlement, which the officer would have no means of investi- 
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( 2.2 'I gating a ~ ~ d  dt .c~di~lg  l ~ r o l ~ c l l ~ .  -1' far  as n e  qee. the bond -,v,xs tlie 
o n l -  s ecu r i t  for tlir dc l~t  : arid. iii :I kga l  sense. the dcbt are,+ by 

force of the bond. 
The Court hold., nl\o. tllat tliv :rllotmt.iit of 1'49 n as not affwrc J 117 

that nlade in the p r e r d i l ~ g  ? i'ilr, under the act of 11.24. I t  i~ not htatcd 
a t  n h a t  l~eriod ill I W J  tlir trallsnctiouc took plaw. Rut  it i. T O  1)e 
nssunicd to halt I)( c ~ i  a f tw the, act of 1848 n a s  in force, a i d ,  i n d d ,  The 
n-ord "hereaftPrw pilt tlic a r t  into operation in S o ~ e m b e r ,  184s. lTTcri;s 
1%.  IT'eel, c .  40 S. C'., 111. Ttq 1)im iqiolis coiild not be :iffectcd 1,) h o s e  
of the act of 1\44, nliic.11 it proi't-c.,i to supersede, mid. i~iilced, eqrresrly 
repcals in tlic c~~nrludiiicl when. I h t  the Court is of o1)inioli rliar the 
reiult n.olild bc the wnlc if tht. 1x0 a.ts n w p  conipatiblr and .illl.i,ti~ig 
togrthrr. or  if 1mrl1 nllotn~tiit,i Ii:~d h c ~ i  made under tlic act of 1Qq.  

The great p u q m v  of tlicw \tatutes i. to ~ I I ~ T  CIIT il 11ou.ekeepcr a ~ t d  his 
fanlily from bring dcl)r i~ecl  of the in~rncdiate means of subsistenc,~, by 
iseii~ptiilq from escvwtioil iuc.11 t l i i ng~  :I$ the Legislature deemed :.equi- 
site to the \iq)pIy of t h ~  1)rescing n ailti: of food mid clotliing. and such 
bcddiul: as ~ o u l d  enable them to subhiit togethrr. To effect thar end, 
tllr spwial nllo~ixnces must a t  all timcs be protected. or rather the dcbtor 
ilinst ha\ e it in his ])on-er to get t11cm protected; and as most of them 
,Ire ~ ~ ~ c e s s a r i l y  co~ii l in~cd ill tlie iiitelld~d lise of them, i t  follon-i  lint 
rnlir~i the articles. oncc nllotted, ar? cm~sumcd in ~vhole or i n  part ,  o t l i c ~ i ~  
of t l i ~  like kind aicl to be cxeniptctl. T3ut in order to exempt them, i t  i s  
necessary they s l ~ o ~ ~ l d  lic .pc~ificall- ]:lid off and reported by the frce- 
lloldrrs: for the vxolid  lid third sertioi~? of the ar t  do liot nlerely exempt 
cr r ta i~l  quantities of  articular kinds of' article., hut, on tlie contrary, 
authoriw articles ~u~c-cr tu in ,  both in qumti ty  and kind, to he laid off. 
H r l ~ w ,  al l  the nrtic.lec lllnst hc \igl\atcd specifically in  the r ~ p v r t .  

Inclced, n.ithout sucli a clrsignation, the officer would 11r conri~in- 
i 25 ) ally invo l~ed  in difficulties a i  to v h a t  was or n a s  not liable to  the 

cxecntiou. Such beilrg the objwt and nature of tlie proceetlinos, 
it is ~~l tmifes t  that  nheneler  2111 cxwutioli niay'coine, thc debtor is  tllrli to 
h a ~ c  the right to his 1)ortioll. I f  tlierc 1)c no change in his effect- Ylnre 
they were assipnrd, therr \rill lw no nwcsqity for n new allotment, tllollall 
:I w ~ ~ n d  for the same thiiig. c.:ili do iio harm. Bnt if there he -uch 
change ill his effects or famil>-. a i ~ o t h w  allotrnc>nt is inclispeusahlc t,! the 
purposes of the :let. It is equally plaill that each and e y e r  alliitment 
innst hc ill iticllf coil~plvte ill dc i ig i~at i i~g  all the articles nllo~red ; ~lnce ,  
if it  n-crc not io.  w c w s s i ~  e aIlo-,i-a~icr>s might enable the debtor to ;tc.clmn- 
latc a fulicl h r ~ o l i d  the hoiiiitj i ~ ~ t ( ~ i d ( d  in the act, and the officcr ~ i o u l d  
he a<  to tlic identity irnd T d u e  of the thiugs ~ ~ ~ ~ n t i o i i d  in 
thc differelit aliotnients and tliosc renlaining specificall\. Tlie conclu- 
sion. thrreforc, is that  the ~ e c o i ~ d  allotn~ent in this caqe n a s  p ropu  dl~d 
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may have been indispensable to give the debtor the full benefit of the 
act;  and supposing the allotment not to have been in itself otherwise 
defective, the plaintiff is necessarily entitled to this action. 

PER CURIAM. Judgment reversed, and venire  d e  movo. 

Ci ted:  S c k o n t c d d  v. Capps ,  48 N .  C. ,  343; Ballard v. W a l l e r ,  52 
N .  C., 86, 87; h l o y d  I ? .  D u r h a m ,  60 N.  C., 285; H i l l  I $ .  Kesler ,  63 N.  C., 
444; I s l e r  1 ) .  K e n n e d y ,  64 N .  C., 531; Frost  1%. N a y l o r ,  68 N.  C., 326. 

MONTETILLE BOTVEN r. JORDAN 1,. JONES. 

An execution to \~hicli a sheriff of a county is t i  party-either plaintiff or 
defendant-directed to such sheriff, is null and void ; and the sheriff is 
not bound to inake any return thereon. and, conseqnrntly, cannot be 
amerced for neglecting or refusing to do so. Pollais r. McLeod,  30 N. C., 
222, cited and approt-ed. 

MOTION for a final judgment of amercement against the sheriff ( 26 ) 
of Tyrrcll County for lleglecting to make return of a fieri facias, 
at the instance of the plaintiff, against several persons, of whom the 
present defendant was one, returnable to June Term, 1851, of this Court. 
A judgment nisi,  founded upon the affidavit of the clerk of this Court, 
had been entered against the defendant at  the last term of the Court. 
I t  was now admitted that the prrsent defcndant was the sheriff of Tyrrell 
County at the time the execution issued, and that i t  came to his hands, 
directed to him as sheriff; and it was further admitted that he was one 
of the parties against whom the execution issued. 

S m i t h  for plaint i f f .  
H e a t h  for drfe?zclant. 

NASII, J. The scire facias recites that an execution issued from the 
office of the clerk of this Court in faror of the plaintiff against several 
persons, of whom the defendant was one, directed to thc sheriff of Tyrrell 
County, which n as not duly returned. Upon a sufficient affida~it, a judg- 
mcnt nisi was obtained against the sheriff, and the present proceeding 
is to make that judgment final. The defendant Jones is the sheriff of 
Tyrrell, to whom the execution was directed, and one of the defendants 
against whom i t  was issued. 

'l'hc ficri fur.ias \\.as absolutely ~ o i d  and of no effect, and the defcndant 
had no power or authority to execute it. At the common law, where the 
sheriff is a prty-either plaintiff or defendant-the process must be 
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directed to the coroner of tlie county. Watson on Sheriffs, 37. Our  
Legislature has enforccd this principle by positire enactments. The  act 

of 1779, Rev. Stat.. ch. 25 ,  scc. 7. lxorides that  vhere  there is no 
( 27 ) person properly qualified to act as sheriff in ally county, the 

coroner shall execute all process, c i d  or criminal; and where 
there is no sheriff or coroner in an? count- ,  or the7 shall neglect or  refuse 
to execute process, it  iq the duty of the judge, either of the Superior or  
Supreme Court, upon proper application, "to authorize arid command 
the shrriff of an,- adjoining county to execute and serre the process.'' 
Rev. Stat.,  ch. 31, sec. 59. The necessity of these legislative prorisions 
has been experienced by every member of the legal profession. Without 
them it n-onld hr in  the poner of a corrupt sheriff or coroner to put  a t  
defiance the mandates of the l a v ,  where the former was a nar tv  to the . % 

process, or to abuse it to the oppression of tlie citizen. So important to 
the efficacy of the rxrcntion of tlic l a m  are these prorisions deemed that  
in Colluis 1 , .  JlcLeocl, 30 S. C., 223, the Court declarec "the process in 
such case. and ererything done ulider i t ,  null and roid." So that  a pur- 
rllaser at the sheriff's sale acquires no title thercbr. I f ,  then, the 
process so directed is null and T oid, it follo~rs, as a necessary consequence, . 
that the officer is under no obligation to take notice of it, and can legally 
do no official act u n d ~ r  i t ;  IIC can, technically, make 110 return upon it.  
The  penalty imposed by the act of -lssenibly, and which is sought to be 
enforced herc, is imposed as a penalty for tlie neglect of official duty, 
and has riot been incurred by the d e f ~ n d a n t  Jones in  this case. The facts 
ill t h i ~  case are atlrnittcd by the plaintiff, upon his motion for judgment 
upon the s c i t c  f nc ins :  and it v a s  submitted to the Court whether, upon 
them, he lvas entitled to sue11 judgment. TTe are of opinion he is not. 

PER C I - R I . ~ .  Judgment accordingly. 

1. In an action on the case f o i  the seduction of the plaintiff's tlixughter. it is 
competent for him to give in evidence. on tlle question of damages, the 
character of his own family, and also tlle pecuniar~ circun~stancrs of the 
defendant. 

2. In such an action it is not competent for the defendant to show t l ~ t  the 
daughter consented willingly to the seduction, or even that she, in fact, 
seduced the defendant-her consent not tlepriring the plaintiff of his 
right of action. 

34 
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APPEAL from the Superior Court of Law of ANSON, at the Fall Term, 
1851, Bailey, J., presiding. 

This was an action on the case brought by the plaintiff against the 
defendant for the seduction of plaintiff's daughter. The only witness 
offered in proof of the seduction was the daughter herself, who stated, 
in  substance, that she was about 16  years of age when the defendant 
came to board at  her father's house; that after he had been there about 
one month-without any previous advalices made to her by the de- 

she fell in love with him; that, being seated in the piazza after dark 
one evening, the defendant came out of the hall room to the piazza, 
where she was sitting, and told her he wanted to hare to do with her;  
upon which she got up out of her chair and went into an adjacent bed- 
room and lay down upon the bed, and the defendant then had connec- 
tion with her; that on two other occasions afterwards he had connection 
with her;  that by some of these connections she was begotten with child, 
of which she was afterwards delivered; and that on none of the oc- 
casions was force used, nor any other persuasion by the defendant than 
as before stated, but that she yielded at  once to the defendant's 
suggestion. 

Plaintiff then offered to prove the general good character of ( 29 ) 
himself and his family, which was objected to by the defendant, 
but allowed by the court. Plaintiff also proved, by permission of the 
court, after objection by the defendant, that the defendant was a man 
of some substance. 

The defendant insisted that the witness was not to be beliered, but 
even if believed, her statement did not establish any seduction. 

His  Honor charged the jury that if they did not believe the wit- 
ness, the plaintiff could not recover. But if they beliered her story, 
the seduction was established; that if the defendant asked the witness 
to have to do with him, however, readily she might have assented, i t  
was still seduction. Defendant's counsel then asked his Honor to charge 
the jury that if the witness hemelf was the seducer, plaintiff could not 
recorer. His  Honor replied there mas no evidence of that kind to be 
left to the jury. 

A verdict having been rendered for the plaintiff, a rule to show cause 
why a new trial should not be granted was moved for by the defendant, 
upon the grounds, first, error in the court in receiving evidence of the 
conduct and character of plaintiff's family; s e c o n d y ,  error in receiving 
evidence of defendant's pecuniary ciroumstances; th i rd ly ,  error in  say- 
ing that, if the jury believed the statement of the witness, the plaintiff 
was entitled to recover; fourthly, error in saying &at if the defendant 
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asked the witness to have to do with her, that was, of itself, seduction, 
however readily she may have assented; fifthly, error in refusing to 
charge that if the witness seduced the defendant, the plaintiff could 
not recover. 

The rule was discharged, and judgment rendered for the plain- 
( 30 ) tiff according to the verdict, and defendant appealed. 

Strange, for the appellant, contended that character in civil cases 
could only be given in  evidence when put directly in issue, and cited 
2 Stark., 215, and Saund. on Plead. and Ev., 436; secondly, that i t  
could not be called seduction when the woman yielded without entreaty, 
persuasion, etc. (Clark F. Pitch, 2 Wen., 459) ; that mere connection 
was not, of itself, seduction; thirdly, that there was error in the judge 
in saying that there was no evidence of seduction on the part of the 
woman. 
.D. Reid,  for the appellee, replied that the rule of evideiice as to 

character in cases like this was an exception to the general rule (Bedford 
c. M c K o u ~ ,  3 ESP., 119 ; 2 Stark., 721; 4 Phil., 218; 5th U. S. Dig., 750; 
2 hlarsh. Rep.) ; secondly, that the injury was to the father, arid the 
consent of the daughter could not take away his right to redress. 

PEARSON, J. The gravaman of the action is that the defendant had 
connection with plaintiff's daughter, who was 16 years of age and a 
member of his household, and, in contemplation of law, his servant; 
whereby she became pregnant and was delivered of a child, by reason of 
which he lost her services. Plaintiff having proven these allegations, 
made out his case, and was entitled to damages to some amount. 

Whaterer bearing the forward and indelicate conduct of plaintiff's 
daughter ought to have had on the question of damages, it certainly had 
none on the question of his right of action. I n  respect to him, she had 
no right to consent, and her act in assenting to, or even procuring, the 
criminal connection was a nullity; so the defendant must stand as a 
wrongdoer, from whose act the plaintiff has suffered damage. There 

is dam?~um et injuria. 
( 31 ) This is a full answer to defendant's exceptions to the charge. 

The exceptions to the evidence relate to the question of damages. 
If,  in this action, plaintiff is confined to the damage suffered by the loss 
of srmice, i t  is clear that the character of the plaintiff and his family, 
and the pecuniary "circumstances" of the defendant are not relerant to 
the injury, and the exception of the defendant to the evidence is well 
founded. But if plaintiff has a right to ask for, not merely the damage 
suffered by the loss of service, but for such an amount as will be a fit 
compeusation (as far as dollars and cents can atone for i t )  for a 
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parent's injury and a deserved punishment for a breach of social duty, 
then it is equally clear that the character of plaintiff and his family 
and the pecuniary "circumstances7' of the defendant are relerant, and 
that his Honor did not err in allowing these facts to be put in the 
possession of the jury. 

That exemplary damages can be giren in an action of this kind is 
not an open question. An attempt was made in Gilreath v. Allen, 32 
N.  C., 67, to open the question in an action of slander, but the Court 
hold that the matter is settled, and observe: "It is fortunate that while 
juries endeavor to give ample compensation for the injury actually 
sustained, they are allowed such fall discretion as to make verdicts to 
deter others from flagrant ~iolations of social duty." To enable juries 
properly to exercise this discretion, it is necessary to put them in 
possession of all the facts and circumstances connected with the parties 
as well as the act. I f  the plaintifl and his family are respectable-that 
is, have a good general character-the jury should know it, so as to 
enable them to judge of the degree of suffering and agony inflicted on 
them; and if, on the contrary, he is debased and has by his conduct 
exposed himself to the injury, the defendant, in mitigation of damages, 
is at liberty to prove it. So if defendant, besides violating 
the ordinary social relation, has violated the more intimate re- ( 32 ) 
lation of a boarder, or a teacher, or a physician, the jury should 
know it, so as to apportion the punishment. And, for the same reason, 
they should know his "pecnniary circumstances." A thousand dollars 
may be a, less punishmcnt to one man than a hundred dollars to another. 

I t  was said in the argnmcnt that evidence of general character is not 
admissible except in such actions as put character in issue; and, con- 
sequently, such evidence could only be received in actions of slander. 
The expression is used in several of the text-books, hut it is ill-conceived 
and inaccurate. Character is not put in issue in an action of slander, 
under the general issue. The speaking of the words is put in issue, 
under the plea of justification. I f  the muds  import a particular charge, 
the specific offense only is put in issue. Sharpe 1.. Xtephenson, 34 
N. C., 348. If the words are general, only a specific offense, of the 
kind embraccd under thc general charge, is put in issue. Snow v. 
Wicker, 31 N .  C., 346. 

Character is not brought into the question except upon the inquiry 
as to damages. Evidence of general character is not admissible except 
in those actions where the jury may, in  its discretion, give exemplary 
damages. I n  such actions, upon the inquiry as to damages, for the 
purpose of regulating the discretion of juries, they should be put into 
possession of all the circumstances connected with the grievance. Thus, 
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the gencral ~ h a r a c t e r  aljd conduct of the plaintiff and his family, and 
the peclmiary circnnistance~ of the defendant, are relevant, and mag be 
brought into the question by either party. 

PER Cr r : r a ~ .  Judgment affirmed. 

Cited: Pciiillrtn~~ i . Dnc is, 46 S. C., 9 9 ;  Sample 2.. W y c i z ,  44 S. C., 
322; Rinney 1 .  Lauqlict~otcr, S9 S. C., 368;  Jollnson 2'. Allen, 100 S. C.,  
1.38 ; Il'zllofscin . I i72, 176 S. C., 481. 

1. m:ln 11;~s a 1lropcrt)- in n (log. .o t ha t  an  indictmeut for  m:tlicious mi,wl~ief 
i n  kil l ir~g one n.ill lie. 

2. To S U I I J J O ~ . ~  :i11 inclictxuent for m:~licious mischief in billing a dog, i t  must 
he ,sl~own that  the killing was from malice against  the  master. It is not  
sufficient that  i t  was  the result of passion excited against  the animal by 
a n  injury he Itad done to the defendant's property. 

APPEAL from Dick, J., at Fal l  Term, 1831, of BEAUFORT. 
The case is stated in the opinion delivered. 

Attorney-General for the State. 
Dome11 for defendant. 

KMH, J. The defendant is indicted for malicious mischief in killing 
a dog belonging to tlie prosecutor. The facts are as fo l lom:  I n  the 
morning of the day on ~ ~ h i c h  the dog lvas shot, a hog of the defendant, 
being a t  the premises of the prosecutor, was m~orried and injured by the 
dog in question. 011 the afternoon of the same day the prosecutor, 
being in the ~ o o d s  in  pursuit of squirrels, the defendant came where 
he TTas with his gun, and his dog following: xTery soon afterwards the 
prosecntor's dog attacked the hog, and while he v a s  in  pursuit the 

defendant shot and killed him. 
( 34 ) Coumel of the defendant requested his Honor, tlie presiding 

judge, to instruct the jury "that if the defendant shot the dog 
from anger, temporarily excited by the injury to his property, and not 
from mere ill-will to the prosecutor, although he might have disliked 
him, the>- should acquit him." H i s  Honor directed the juq -  "that if 
the defendant shot the dog in defense of his property, they should acquit 
h im;  but if his motive I\-as malice to the prosecutor, they should convict 



N. C.] DECEMBER TERX, 1851. 

him." Defendant was convicted. A rille for a new trial for misdirec- 
tion being discharged, a motion in arrest of judgment was made by the 
defendant. and the judgment was arrested. 

The case presents txvo points-one in arrest of judgmmt, the other 
for error in the charge. I f  his Honor mas correct in his decision on 
the first, it will supersede tlre neressity of any inquiry into the other. 
We h a ~ ~ e  looked carefully into the record and do not perceive any error 
in it of fornl or whstnncc. The charqe against defendant is set forth 
in proper and npt ~vords to describe it. We are not informed what mas 
the nrccise prolmd up011 ~vhic.11 the court below acted. We can fiud 
nothing in the record snpgpsting a difficulty, except it be the subject- 
nlnttcr of thc cliargc., thc nlalicious killing of a dog. B p  the old antllori- 
ties a doq Inas ]lot n subject of larceny, because it was n-itllout value. 
Bllt, not~vitl~standing, it is a species of propertg, recognized as slwh by 
tllt law, and for an i11ju1.y to wl~ich an action at  law will be sustained. 
Dotison 1..  AIIo/X~, 20 S. P., 2S2. Many actioils hare been brought in this 
State and in El~pland for injuries to snch property. 2 B1. Com., 393, 
394. I f ,  tl~('il, dogs he personal property, they arc protected hp the 
law, and the owner has such an interest in them as that he can protect 
and defend thcm ; and the destruction of them from malice to the owner 
is, in law, malicjons mischief. Seeing no error in the record, arresting 
the judgment below was erroneous, and such judgment is reversed. 

We are of o p i ~ ~ i o ~ ~  that defcndant was entitled to the instruc- ( 35 ) 
tion prayed 11y his counsel, and that his Honor erred in refusing 
it. The charge in the, abstract nras right, bnt his Houor ought, at  the 
xequest of defe~~dant ,  to 11axe becn more specific and applied the evi- 
dence in the ease to the  la^^. S. Y. Moses, 13 K. C., 452. Where a 
charge is gencml as to its doctrines and correct, either party may call 
for special instructions, and it is error in the judge to refuse so to 
charge. JileRae I . .  Rrans, 18 N. C., 243. So if a part of the testimony 
is omitted in the charge, it is not error unless the judge's attention was 
called to it. ,Y. ,.. Scott, 19  K. C., 35. Here the court was requested 
to instruct t1.e jury that "If the defendant shot the dog from anger, 
temporarily txritcd by the injury to his property, and not from mere 
ill-will to the l)rosccutor, although he might have disliked him, they 
ought to acquit him." His Elonor declincd so doing, but simply stated, 
upon thiy l m i ~ ~ t .  th:rt '(If the defcndant shot the dog in defense of his 
property, they should acquit him; but if his m o t i ~ e  was malice to the 
prosecutor, they should convict hiin." The charge so worded was cal- 
culated to l e a ~ t  npo11 thc minds of the jury the impression that the 
prisoner's rlrfense rcsted up011 the sir~glc ground of his killing the dog 
in defense of his propelty, whereas another and the real point, so far 
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as the crime alleged in the indictment was concerned, was, Did the 
defendant kill the dog from passion excited against the animal by the 
injury to his property, or from malice against the owner? 

PER CI-RIAM. Judgment reversed, and venire de novo. 

C i t ~ d :  8. 2..  llTeuihy, 64 N.  C., 25 ; 8. v. Manuel, 72 N.  C., 202 ; 
S. 7>. Holdw,  81 N. C., 527; M o o r e  1 % .  Electric Co., 136 N. C., 555; S. v. 
Smith, 156 N. C., 630. 

STATE v. ROBERT 31. ABT,I,E:S. 

A defendant may he conrictcd on an indictment luider the act of 1846-47, 
forbidding the removal of fcnces, etc , if it apl)ear that tlic, ground which 
the fence surrounds was in a course of preparation f o r  making a crop, or 
used in the course of hushandry. though no crop n.ab nctu:llly planted or 
growing on it at the time of slich rcmoral. 

APPEAL from Bailey,  J., at Fall Term, 1851, of STAKLY. 
The case is sufficiently set forth in the opinion of the Court. 

At tomq-Genera l  f o ~  the Xtatc. 
Mendenhall for defendant. 

??ASH. J. This was an indictment against the defendant for remor- 
ing a fence around the cnltirated lands of the prosecutor. ,4nd the 
proof was that the prosecutor had cultivated the land or field in question 
under a fence in 1849, and in the latter part of the year sold the land 
to one Arthur A. Robinson, and rented the land from said Robinson for 
1850. That while there was nothing actually growing in the field, and 
before the ordinary time for pitching the crop, which the prosecutor 
had rented the land on purpose to make, the defendant removed some 
50 or 100 yards of the fence surrounding the field; and the prosecutor 
stated that he was thereby prevented from making a crop. befendant 

contended that i t  was necessary to his conviction that there 
( 37 ) should be something actually growing in the field at  the time 

of the removal of the fence; but the court being of a different 
opinion and having charged accordingly, the jury found defendant 
guilty, and a rule for a new trial being discharged and judgment pro- 
nounced on defendant, he prayed and obtained .an appeal. 

The act under which defendant was indicted declares, "That if any 
person or persons shall unlawfully burn, destroy, or remove any fence, 
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wall, o r  other enclosure, or any par t  thereof, surrounding or about any 
yard, garden, or cztltirated gromds," etc., "he, she, or they shall be 
deemed guilty of a misdrmeaoor," etc. Ired. Digest Xanual,  1%-the 
act of 1846, ch. 70. Defendant did remore a fence. or  part  of it,  from 
around a piece of ground in possession of the prosecutor, and 1vliich he 
had cultivated in 1849, and ~vhich,  as stated in the case. he intended 
to c u l t i ~ a t e  in 1850. There v7as l~otliing actually growing in the field 
at the time of the remolal, and that wns done before the crop was 
pitched. The objection on the part  of defendant is that there was no 
crop growing in  the field at the time the alleged offense mas committed. 
Se i the r  the language lior the spirit of the act justify this restricted 
constructiol~. The  word "eultiratcd" may refer either to past or present 
time. A field on d i c h  a crop of 11-heat is growing is a cn l t i~a t ed  field, 
although riot a strokc of labor mag have been done in it since the secd 
was put into the g r o ~ m d ;  and it is a c id t i~a tcd  field after thc crop is  
remored. I t  is strictly a cultirated piece of gronnd. Mr. Bailey, i n  
his Dictionary, defines "cultirate" to be "To till or husband the ground ; 
to forward the product of the earth by general industry." Re re  the 
land had been prepared for tillage by beil~g cleared and fenced in. amd 
n crop had actually bcen raised 11pon it the year preceding. 
After a crop is  remored from a field, it  is often rer? important ( 38 ) 
to thc oTvner as a pasture. Can it be presumed that  the Legisla- 
ture intmded to withdra~v such a field from its protection? O w  bmt 
farmers ha re  a rotation of crops, and, after the. have gone through 
the c:-cle, rest the land by letting it lie in fallox-; ~vhere, so resting. i t  
is in course of husbandry and is  cultivated ground. though no crop be 
tllen on i t  and the owner has no intention of raising anything on i t  a t  
tha t  time. And ~ ~ h i l e  lying in fallow it is, according to good husbandry, 
important it sl~ould uot be troddc~i by beaqts of any k i~id .  To thi.: end 
the  fences must be kept up. That  the Legislature did not ha re  the 
intention attributed to then1 is further evidenced in the difference i n  
the language i n  legislating on another subject, but connected with this. 
I n  making fences indictable, if not of the height directed by the act, 
they say, "That err3ry planter shall make a sufficient fence around his 
cleared ground under c n l t i ~  ation," etc. (Rer .  Stat.,  ch. 48, see. 51))  and 
by ch. 34, sec. 42, i t  is declared "That all persons neglecting to keep 
up and repair their fences during crop time, required by the act con- 
cerning fences," etc., ('shall be liable to be indicted." These statutes, 
though originally passed a t  different sessions, yet bcing rerised and 
regnacted at the same session, are considered in  law but one act. Chap- 
ter 48 simply subjects the person offending against its provisior~s to a 
cir i l  remedy in favor of the individual whose stock may be injured;  
chapter 34 makes the omission to keep u p  a fence a t  a particular period, 
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( I  during crop time," a criminal offense. With these t ~ v o  acts before 
them, i t  cannot be supposed the Legislature intended by the words 
"cultivated grounds" only such as had crops growing on them. Bu t  
the grounds, to come within this meaning, must be enclosed, prepara- 

tory to  being cultivated or for some purpose connected with i t s  
( 39 ) husbandry. T o  fences surrounding land not cleared or intended 

to be cleared, the act does not extend. Why they should not 
enjoy the same protection I cannot well see. Every man has a right 
to enclose his own woodland for the range of his own stock, to prevent 
them from straying off and mingling with others, and for the purpose 
of excluding the stock of others, and he  is entitled to hare  i t  protected 
by the law. The Legislature might have supposed the right to com- 
pensation mas a sufficient safeguard; but while extending the doctrine 
of malicious mischief to fences around. cnltirated grounds, i t  i s  not  
easy to perceive why it WBS SO restricted. 

PER CURIAM. Judgment affirmed. 

Cited: 8. e.. Perry,  64 N.  C., 306; S. v. McMinn,  81 hT. C., 588; 
8. v. Campbell, 133 N.  C., 641; Combs I:. Comrs., 170 N. C., 90. 

ANAKIAS ROBINSON V. GIDEON R. THREADGILL.  

1. Although there be a special contract to do or not to (lo a particular thing, 
a party is not bound to resort to it to recover damages for a breach, but 
may declare in tort, and say that the defendant has neglected to perform 
his duty. 

2. In the case of a bailment, the bare being trusted with another's goodi is a 
sufficient consideration for the engagement, if the hailee once enter upon 
the trust and takes the goods into his possession. As where a man under- 
takes to collect notes for another, without mentioning any consideration, 
and takes the notes for that purpose. there ic: a sufficient legal considera- 
tion for the engagement. 

APPEAL from Bailey, J., at  Fall  Term, 1851, of MONTGOIIERY. 
The case is stated in  the opinion of the Court. 

( 40 ) Strange for p la in t i f .  
W ins ton  and iVenclenhal1 for defendant. 

NASH, J. This  w a s , a n  action on the case. Plaintiff put into the  
hands of defendant two notes on John  H. Mask, of Anson County, which 
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defendant promised to collect or return. Defendant galTe plaintiff a 
receipt in words and figures as follows, to wit: 

" W A D E S B ~ R ~ ,  17 September, 1545. 
Received of A. Robinson the following notes to collect or return, as 

an officer, against John H. Mask, for $15, wit11 interest from 13 Jan- 
uary, 1843, with a credit of $2 paid 15 September, 1842. Also one 
against John H. Mask for $13.65, with interest from 1 January, 1844. 

G. B. THREADGILL, D. 8.'' 

Plaintiff introduced evidence tending to shorn that Mask had property 
sufficient to satisfy the claims put into the hands of defendant, if ordi- 
nary diligence liad been used. Defendant's counsel objected to the re- 
corery, upon the gronrid that it had not been shown that defendant was 
an officer, nor was there any evidencc to show that he was deputy 
sheriff. Plaintiff's co~insel insisted that he had a right to recover 
against him as an individual. The court charged the jury that i t  was 
the duty of defendant, when he undertook to collect the notes put into 
his hands by plaintiff, to use ordinary diligence, such diligence as an 
ordinarily prndent man would exercise in the collection of his own 
money; that if he neglected to do this, and plaintiff by his negligence 
had lost his debt, the? should find a ~ e r d i c t  for the plaintiff. Under 
this instruction thc jury found ~rerdict for the plaintiff. 

The defendant obtained a rule for a new trial, upon the ( 41 ) 
ground that there was evidence from the receipt itself that de- 
fendant was not only an officer, but that he was deputy sheriff, and, if 
so, that plaintiff could not recorer against him, but must sue his prin- 
cipal. 

This objection was not made upon the trial, but, upon the contrary, 
it was urged that there was no evidence that he was deputy sheriff, nor 
was there any instruction prayed that there was evidence to be sub- 
mitted to the jury. 

There mas no evidcnce that defendant was deputy sheriff, other than 
the receipt. 

With the motion for a ncw trial we have nothing to do. I n  this 
Court two objections growing out of the record h a w  been pressed upon 
us. The action is in case. Plaintiff placed in dcfendant's hands several 
notes, for whicli hc gar(. a receipt "to collect or return," neither of which 
he did. The first objection is that plai~itiff has mistaken his remedy; 
he ought to have wcd in assumpsit. Case is the appropriate remedy. 
Where the law, from a given statement of facts, raises an obligation to 
do a p r t i cu la r  act, and there is a breach of t h a t  obligation and a con- 
secluential damage, an action on the case, founded on the tort, is proper. 
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Burnett  v. Lynch,  5 Barn. & Adol., 609. Bailey, J., in delivering his 
opinion in the same case, says: "Although there be a special contract, 
a party is not bound to resort to it, but he may declare on the tort, and 
say that defendant has neglected to perform his duty." In  C-orett v. 
Roderidge, 3 East., 70, the same doctrine is held, Lord Ellenborough 
observing: "There is no inconvenience in suffering a plaintiff to allege 
his gravamen as consisting in a breach of duty arising out of an em- 
ployment for hire, and bringing the action for that breach rather than 

upon the breach of promise." Saunders P1. and Eu., 338. Here 
( 42 ) the law raised an obligation on defendant to do a particular act, 

to wit, to collect or return the notes, and he was guilty of a 
breach of that obligation. Plaintiff was at liberty to consider the 
breach of duty as his gravamen, and case was his appropriate remedy, 
though he might have sued in assumpsit. 

The second objection is that there is no legal consideration for the 
contract on the part of defendant, as it was a simple promise on his 
part to do the act without reward, and he n e x r  entered upon its dis- 
charge. ,4 consideration of some kind is absolutelv necessary to the 
~ a l i d i t y  of erery contract, but it need not be in money nor money's 
worth. I n  the case of a bailment, the bare being trusted with another's 
goods is a sufficient consideration, if the bailee once enters upon the 
trust and takes the goods into his possession. The leading case on this 
subject, and which has since erer been followed, is Coggs v. Barnard, 
Lord Raymond, 909. I t  is unnecessary to state the facts of that case; i t  
is too familiar to thr profession. I n  Smith's Leading Cases, the editors, 
in conimrntil~g on that case, state the principle, which is now the settled 
law, that the confidence induced by undertaking any service for another 
is a sufficient legal consideration to create a duty in the performance of 
it. Here defendant undertook a duty for plaintiff, that of collecting or 
returning certain notes. I f  nothing more had taken place between the 
parties, the agreement mould hare been a nudum pactum, binding upon 
 either. But it did not; plaintiff delivered to defendant and he took 
into his possession the not& mentioned in  the case, for the purpose and 
under the obligation to collect or return them. By so doing he entered 
upon his trust, and the law imposed the duty of performing it. There 
was, then, in law a sufficient legal consideration for the promise of 
defendant. 

PER CURIAM. Affirmed. 

Cited: Bond v. Hilton,  44 N. C., 311; Solomon v. Bates, 118 N. C., 
315; Fisher 7?. M ' u f ~ r  C'o., 128 i\T. C., 375; Peanut  Co. 2). R. R., 155 
N. C., 165; Sprinkle v. Br imm,  144 N.  C., 402; Mule Co. v. R. R., 160 
N. C., 220. 
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DEM ON DEMIRE OF JOHN THOMAS r. ABEL KELLY. 
( 43 

1. An action of ejectment does not abate by the death of the lessor of the 
plaintiff. 

2.  Where, upon the death of the lessor, some of the heirs come in  and arc. 
made parties, and others refwe to do  so, a nonsuit cannot be entered for  
that cause. 

3. The defendant may, if  he thinks proper, obtain a rule upon the heir5 to 
give security for the costs, which the court will grant if  they are ill 
danger, as if the sureties to the 1)rosecution bond already giren arc 111- 

solvent or  in doubtful circumstances. 

APPEAL from E l l i s ,  J., at a Special Term, 1851, of MOORE. 
This is an action of ejectment upon the demise of John Thomas. 

After the making of the demise, John Thomas, the lessor, died; and at  
a previous term of the court his heirs at law, upon motion, were made 
parties plaintiffs. At the present term two of the said heirs came into 
court and entered a refra.cii; whereupon their ilames were ordered to he 
stricken from the record. Plaintiff's counsel then asked leave to amend, 
so as to strike out the names of the heirs at  law, and permit the suit to 
stand as i t  originally did, upon' the demise of John Thomas. This 
motion was allowed and the amendment accordingly made. Defendant's 
counsel then objected to the further prosecution of the suit, upon the 
ground that Thomas, the lessor, was dead. The court was of opinion 
that the suit did not abate by the death of the lessor, but thought that 
the plaintiff ought not to be allowed to prosecute the suit further, but 
,should be called and nonsuited; that the fiction in this form of 
x t i o n  was intended for the useful purpose of trying the title of ( 44 ) 
the lessor to the premises; that no such purpose could be sub- 
served by a further prosecution of this suit; that no one succeedirig to 
Thomas claimed or asked or desired, so fa r  as appeared to the court, 
that the title should be tried; that there was no responsible person 
plaintiff to comply with and perform the orders and rules of the court 
that should bc made in the case; and that there was no one who could 
be attached for such costs as plaintiff might be ordered to pay during 
the progress of the suit; and for these reasons it would be an improper 
use of the fiction. I n  submission to which opinion, plaintiff submitted to 
a nonsuit and appealed to the Supreme Court. 

D. B e i d ,  K e l l y  a n d  I I a u g h t o n  for plainti f f .  
l l lendenhal l  a n d  S t r a n g e  f o r  de fendan t .  

NASH, J. I t  is a well established principle governing the action of 
ejectment that the death of the lessor of the plaintiff does not abate the 



I N  THE SUPREME COURT. [35  

suit, and for the reason that the right to carry i t  on is supposed to be in  
the lessee. Nor can the death be pleaded, since the last continuance ; and 
if the action is prosecuted to judgment, i t  is not error. Adams on Eject- 
ment, 289; Turner v. Gre!y, Str., 1058. The suit is or may be carried 
on precisely, and judgment rendered precisely, as if the lessor was still 
alive (Mowberry v. Marge, 2 Mumford R., 453), without taking any 
notice of the death of the lessor or of his heirs. Defendant may, how- 
erer, if he thinks proper, obtain a rule upon the heirs to give security 
for the costs, which the court will grant if they are in  danger-as if the 
securities of the prosecution are insolvent or in doubtful circumstances. 
Carter v. Washington, 2 Hen. & Mun. R., 31; Purvis & Hill, Do., 614. 
So fully does the law, for the pur1)ose of carrying on the snit, consider 

the lessee of the plaintiff, that an action may be maintained in  
( 45 ) his name for the mesne profits, after the lessor or his heirs have 

been put in possession of the premises. Holdfast v. Shepard, 31 
N.  C., 222. His Honor who tried the cause below was aware that the 
death of Thomas did not abate the suit; but he was of opinion that there 
was no one who succeeded to his claim, and asked or desired, so far  as 
appeared to the court, that the title should be tried; and, as there was no 
responsible person plaintiff to comply with and perform the orders and 
rules of the court that should be made in the case, and as there was no 
one who could be attached for such costs as plaintiff might be ordered 
to pay during the progress of the suit, the plaintiff ought to be called. 

We think there is error in the opinion. The first reason assigned by 
his Honor is at  variance with the record. Upon the death of the lessor, 
the lessee obtained permission to amend the declaration by adding counts 
upon the demise of the heirs. The names of the heirs-ten in number- 
aEe specified upon the record. Subsequently four of them withdrew 
their names as not being willing to carry on the suit. The names of the 
others remained, thereby showing that they were desirous so to do. 
There were, then, persons who succeeded to the rights of the lessor and 
wished the suit should proceed. Any part of the heirs were competent 
to carry it on, as an action on the demise of any one or more could be 
brought. 

The second ground assumed in the opinion is equally untenable. 
There were persons who were responsible for tLe costs. By law, upon 
the return of a declaration in ejectment, before the defendant can be 
called on to plead, bond with good and sufficient sureties to prosecute, 
etc., must be filed by the plaintiff. 3 prosecution bond mas i11 this case 
given, and no allegation or suggestion is made of its insufficiency. 
The costs then, are secured, and there are persons answerable for 

them. I f  his IIonor was correct in the course he pursued, i t  
( 46 ) would be much hettel. for those who succeeded to the rights of 
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the lessor that  the suit should abate upon his death, as in that  case they 
would be responsible only for the costs of the plaintiff, whereas, by the 
judgment of nonsuit, they wonld ultimately be answerable for the whole. 

We are of opinion that  there is error in the opinion of the court be- 
low, as above pointed out. The judgment is 

PER CT-RIAX. Reversed, and cenire  dc  noco.  

Ci t rd :  Rlozint i.. Wright, 60 S. C., 9 0 ;  Scott T .  Elkins, 83 S. C., 428. 

1. A parts may prore I I ~  his ow11 affidnrit tlie loss of any instrunlent. unless 
it be a negotiable ])nl;er. 

2. The impression of a witness. wlio l~rofcs~es to hare an7  recollection a t  all, 
is sonic evidence, t l~e  weight of wl i i ( . l~  is :a matter for the jury and will. 
of course, clel~end rery nincl~ u y m  c.irc~irnstallces. 

3. .lssun~l~sit will lie for goods o l d  and tlelir~red when the contract is 
reduced to writing. as well as an action on the special contract. I f  the 
sale is for cash. nssnmpsit ma!: he lmnght fortl~n-it11 : if on t i rn~ ,  at tlie 
er;lifr;~tio~i of the term of cretlit. I f  n stile i.: on time, and :I  note and 
security are not giren accortling to the contract, assuni]~sit  rill lir at the 
end of tlie time, or the 1)nrty may  sue bcfore. wlien 116 i n u t  declare 
specially for the omi-ion to c i ~ e  the note and security. 

PEARSON, J. This n-as assumpsit for  bacon sold and d e l i ~ w e d .  The 
contract had bcm r ~ d n c ~ t l  to 11-riting ; thc plaintiff allcped that the paper 
m s  lost, and to proTe its loss, for the purpose of letting in  par01 evidence 
of its contents, offered his own affida~~it .  This mas objected to, but was 
receired. -1 ~ ~ i t n e ~ s  then stated that  the contract n-as for the purchase 
of a quantity of bacon sold and delivered by the intestate of the plaintiff 
to the defendant in the spring of 1835 or 1836-he was not certain which 
-but lris i m p ~ e s s i o n  mas that  it was in  the spring of 1836; and his im- 
pression also v a s  that it was upon a credit of t w e l ~ e  months, but of 
this he  was not certain. Hc also stated that  the bacon was delivered 
at the house of the intestate and ~i-as packed mvay in  a hogshead b , ~  the 
defendant. The  action Tras conlmenced in  the fall of 1839. Defendant's 
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counsel insisted that the impression of a witness as regards time was 
no evidence, and moved the court to instruct the jury that there was 
no evidence to take the case out of the statute of limitations. The 
court declined giving the instruction, but told the jury that if they were 
satisfied that the bacon was sold and delivered in the spring of 1836 on 
a credit of twelve months, the statute did not bar. A verdict was ren- 
dered for plaintiff. Rule for a nem7 trial discharged, and from the 
judgment on the verdict defendant appealed. 

The practice of proving the loss of deeds and papers, other than nego- 
tiable instruments, for the purpose of letting in secondary evidence of 
the contents by the affidavit of the party, is well settled. As to deeds 

arid bills of sale, it has not been drawn in question since the cases 
( 48 ) in 2 N. C. The reasoning applies with equal force to a contract 

in writing like the one in this case. The affidavit of a party 
who has custody of the paper is frequently the only Avidence that can 
be given of its loss, and if it is not received, he  must be deprived of 
his rights. There is no kind of objection to this mode of proof, when 
the purpose is simply to let in secondary evidence. I t  is different as to 
negotiable instruments, for, as is said in Fisher 2, .  Carroll, 41 S. C., 
488, "The loss of a deed, even in a court of law, may be shown by the 
oath of a party, so as to let in secondary evidence; and the only reason 
why the same practice is not followed ill these courts, in reference to 
the loss of bonds and notes, is the want of power to require an indemnity 
as a condition to the judgment." Thc same distinction in regard to 
ilegotiable instruments is taken (Cot ton  (I.. Beasley, 6 PI'. C., 259) where 
it is held that in a court of law the loss of a bond cannot be proven by 
the party, because it is negotiable. I n  I l a n s a ~ d  v.*Robeson, 14 E. L. C., 
20, this further reason is given when the action is against ail endorsee: 
The holder has no legal right to require payment unless he delivers up  
the note, so as to give the defendant his remedy over. These cases are 
cited to shorn the peculiar reason for making negotiable instrunlents an 
exceptiori; they fully establish the general rule in reference to all other 
papers, the contents of which i t  becomes necessary to prore by secondary 
evidence. 

Allother exception is because the court refused to instruct the jury 
that the impression of a witness, as regards time, was no evidence, and 
so theye was nothing to take the case out of the statute of limitations. 
Thc inipression of a witness who professes to have any recollection at 
all is certainly some evidence. The degree of weight to which it is en- 

titled is a matter for the jury, and will, of course, depend yery 
( 49 ) much upon circumstances. The witness in this case mas not 

setting the time simply from his recollection of the contents of 
the paper, but his recollection was aided by the fact that he mas present 



at  thck tlclivc,ry ot thcl h~tc.011. I t  \ \a<  l)rol)c>rl~ I ( 8 f r  to tllc. j11r~ to .ag 
whether the c~ idcnw satiified then1 that  t11v bac.011 n as sold 011 :I credit 
of twelx e r t l o n h  : I I ~  was d e l i ~ e w d  in tllc~ sprillg of 1836. 

I t  is fnl-thw o1)jected that  p l n i ~ ~ ~ i f t  ought to 11:r\(~ dcclawd il,eciall,v 
upon tlie w i t t c l l  c.nl~tr;~ct, mld could not l ~ i a i l ~ t n i ~ i  assunipsit for good" 
sold and d c l i ~ c w d .  There is  no distillctiol~ h c t ~ ~ e e n  a parol and a 
written contract, 1111less tlrc latter is I I I ~ ~ C I '  seal, when c o ~ t w u ~ ~ t  is the 
proper action. If a promissory note hc gi~c.11 for thc pricacl, the original 
calm, of action is  not mc~rgccl; assunl1)sit for  goods sold aud dclirclred 
will lie, a i d  the ilote may he used as c\idencv. Stcdrnntl 1 . Goo//(,, 1 
Esp. K. P. c., 5 .  

I t  is said 1)y com~sel for defendant that assun~psit for  goods .old :111d 
deli\ cred lies only wllcr~ the price is d11c1 a t  the t h e  of the delivery, and 
if hy the ng1wnlcwt tlie pricc is to be paid at a future da), plaiiitiff 
must declare on thc s lmia l  co1rtracat. 'I'llis distii~ction is mi s~ lppor rd  by 
authority. The only differeiic~e b c t n w r  n sale for  cash and :I salt oil 
tinre is that ill t h ~  former rase nssnmpsit luay hc brought for t lmi t l~  ; in 
tlie latter i t  c:~i~lrot be brouelit uiltil nftc'i' the time of credit espircd. 
RosXins 1%. I h p e r i y ,  9 East., 498. I n  111 lps 1 . Il ' i)~terhottorn, B. & M., 
431, it i s  held, if a sale is nlade oil tinw a ~ ~ d  a note and security :we not 

as agrrcd 011, assumpsit will lit, a t  the end of the time, or the 
1)arty mag. suc before the expiration of tlie timcl, when lie must declare 
specifically for thc omission to give the rrotc and security. 111 the present 
case the action is brought after thc day of l)ayment, and there is  110 

reason for requiring the plaintiff to declaw specially npoir t11~ written 
contract. 

1. I V I I ~ I I  ;ill  ar t  of vio1~ric.c of itst4f is ( ~ o ~ i i ~ ~ l ; ~ i ~ ~ o ~ l  01'. trt~s11:iss I . !  c t  u r ~ ~ i i v  is 
tlrr 1)rol)er ;1c+io11 : \\-hen t l ~ e  c ~ o ~ r s c ~ c l ~ ~ c ~ ~ ~ c ~ t . . :  11111g ; i ~ . t >  ( .olr~l)l ; i inc~tl  o f .  t l l ( ' ~ l  

case is the 1)rol)er ;~cTinir. 
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3. Where it is alleged that the plaintiff was  the o\\-ner of a mill a short 
distance f r ~ m  one occupied 11y the dcfcntlant. on the same stream, and 
that the ilefentlant zcilftr1Z~j, and zi;ith inte?tt to i?lj~tre the plaintiff, fre- 
tluentl?. shut tlown his gates, so as to accumulate a large head of water. 
and then raised them, by which means an immense volume of water ran 
with great force against the plaintiff's dam and s~vept it away: Held.  
that trespass and not case was the proper remedy. 

- ~ P P E A L  from Railw,  J . ,  at Fall Term, 3851, of M o ~ ~ ~ o n r ~ n - r - .  
Case for breaking and otherwise injuring plaintiff's milldam. 
Plaintiff alleged that defendant, who owned a mill above plaintiff on 

tl~cb -anlc ~ t r ( ~ w i ,  ~ ( ~ l w a t ( ~ 1 l y  shut down his gates, I)articularly on Sun- 
days and at night, and, after the watcr in defendant's pond had ac- 
riunulated to as large a head as possible, raised his gates and discharged 
his water in irnmmse ~olumes, which ran with great force and violence, 
so 2s to injure plaintiff's dam beloxq-; and that these acts were done by 
defendant wilfidly m d  with the intent to injure plaintiff, and that he 

v a s  injured thereby. 
( 51 ) Plaintiff introduced witnesses who testified to facts sustaining 

the allegations in his declaration as to the wilful injury of the 
plaintiff by the defendant, and further, that very large volumes of water 
ran with great forcc and ~iolence against plaintiff's dam below, by the 
sudden raising of defendant's floodgates attached to his dam, by which 
plaintiff's dam was carried off, or essentially injured; that defendant 
had been in possession of his mill from sewn to ten years, and that 
plaintiff's niill and dam were about one-half mile below defendant's. 
Plaintiff x7as in possession and ovned the mill below. Upon this evi- 
dence, defend:~nt's rounscl m o ~ e d  the court to instruct the jury that the 
z~ction conld not he maintained, as from the evidence the injury was 
immediate and n ilful, and not consequential; that whaterer injury was 
slistained was by the d f u l  and immediate act of defendant, and, there- 
fore, that the action should be tresilass 1.i et armis. This instruction 
the court declined to give, but instructed the jury that the action was 
well brought; whereupon the jury, under this instruction, rendered a 
\ crdict for plaintiff. Appeal by defendant. 

IlIendenhall crntl ,Vtrartge for p la in f i f l .  
D. Rep($ Kclly, mad I I a u g h t o n  for  defendant. 

( 52 ) PEAKSOS, J. The declaration alleges that plaintiff was the 
owner of n mill about one-half mile below a mill, on the same 

stream, owned by defendant; that defendant repeatedly shut down his 
gates, so as to acmmulate as large a head of water as possible, and then 
raised them, so as  thereby to discharge an immense volume of water, 

90 



11-11ic.h I.;II\  v it11 great forw against the dam of plaintiff and swcpt it 
away; aild that this was done by defendant wilfully and with an intent 
to do the ilrj7~r.y. The only question is, Can an action on the case be 
sustained ? 

When the act itself is complained of, trespass vi et armis is the proper 
action. When the consequences only are complained of, then case is the 
proper action; or, as the rule is expressed in the books, trespass lies 
where. the injury is immediate-case whrn it is consequential. There 
is no difficulty as to the rule. The difficulty is as to its application, and 
it sometimes requires an exceedingly nice perception to be able to trace 
the dividing line. But this case is settled by authority, and there is no 
occasion to resort to reasoning or to a discussion of principles. I n  Scott 
1.. Shepherd, 2 Blackstone, 892, Grey, C. J., cites a suit from the register, 
95a of trespass v i  et armis, for cutting down a head of water maliciously, 
which thereupon flowed down to and orerwhelmed another pond, which 
is our case. 

I t  i s  true that in some cases, although the injury be immediate, the 
1)arty has his election, and may waive the trespass and bring case for the 
consequential damage: as if one take another's horse, he may elect to 
bring trover (which is an action on the case) ; or if one in driving his 
carriage run on that of another, although the damage is immediate, case 
may be sustained, alleging that defendant so negligently drove his 
carriage that it ran against that of plaintiff and did great dam- ( 53 ) 
age; and the defendant is not allowed to defeat the action by 
averring that the injury was more aggravated for that in fact he drove 
against the carriage of the plaintiff on purpose and with an intent to 
do the injury. Williams v. Holland, 10 Bingham, 116. But if the 
declaration alleges that defendant took the horse from the possession of 
plaintiff, instead of supposing that he found i t ;  or that the defendant 
wilfully droce against the carriage instead of ascribing it to negligence, 
case cannot be sustained, because these allegations are inconsistent with 
the nature of that action, and it is simply an attempt to recover in  case 
for a direct, wilful trespass, which is the peculiar subject of another 
form of action. To maintain case, you must waive your ground of com- 
plaint on account of the trespass. Day v. Edwards, 5 T .  R., 648. I t  is 
apparent, then, that this right of election cannot exist except i n  cases 
where there is a separate and distinct cause of action besides the trespass. 
Admitting, for the sake of argument, this to be one of those cases, the 
plaintiff has no ground to stand on. H e  has not waived the trespass- 
that is the burden of his complaint. But i t  seems to us this is not one 
of those cases, and we are inclined to think that case could not be 
maintained, if' the declaration had been ever so carefully or skillfully 
drawn. Suppose the defendant had planted a cannon on his dam and 



wilfully fired at  ~)l:til~tiff's dam until it TI as demolished, it colllil uot l)e 
distinguished floni thr, 11rc wnt c,:l,c,-tlic, 0111- tlifferenc-c beilig in  the 
kind of force.. T i 1  tlic o~~c , ,  thc dani is (h t royed  1 ) -  met:~l prop~l led  by 
the force of ~ I I I I ~ ) O T I  d c ~ ;  i l l  tlw o t l ~ t ~ .  i t  is tlcstroyed by vatcr .  propelled 
by t l i ~  I 'o rc~ of ~ra i i tn t io11 -the u a t c ~  h i t ~ g  1zol)t 1m.k O I I  ~ I I I Y ~ I ~ W  to 

iiicvaio tl~cx llwd, and tlicreby add to the pan c'r of the 1)ropelling 
( 54 ) force. Eotli a r ~  1icit11r.r more ]lor less than wilful treqmss. 

.il~tl :rltl~oi;gl~ the, i~ l tv~r t  i, liot tlio t c ~ t  of liability, yet \\lirli the 
darnage is inmediatc it is the test of thc piopcr form of wtioll. If the 
damage be iruruediatc. alld the act is n i l f i~ l ,  trcslrass is thv 0111- ~ c t i o n .  

There is 110 qucstiot~ tliat the doctrincx I)p n-liicli plaintiffs i n  certain 
cases arc, :rllowd to n-aiw t~.c'q):iss and br i i~g  cast,, n-hie11 is finall\ set- 
tled by authority, is ail ilidulgenccl grailted on accouut of the ditf icult~ 
of tracil~g the d i v i d i ~ ~ g  h i e ;  :rl~d the l ~ r i l ~ c i l ~ l e  is that  the plaintiff rnag, 
without i~ijust ice to the defel~dailt, talrc the most charitable xiew of the 
case. But  this doctrill(, oiil? applies ~ h c l l  t n o  causes of actioli arc. iu- 
vol\ed; t2ici1 oue map be TI a i ~ c d  and still  lea^ e ground to staud o u ;  hut 
if the caw inr olred i n e l ~ l y  a cause of actiou for trespass, t o  allow an 
election to bring case nould be an absurdity, as if one w i l f ~ ~ l l y  h o t s  
dowu anotlicr7s horse or commits n battery 011 the person. 

Cited: Xhazl~ 7%. Etfi~?.iclge, 52 N. C., 227 ;  Ha!/zcood 1 . .  F=clz~~artls. 6 1  
AT. C., 351. 

L i ~ ~ ~ . ~ ~  from Caldwell, J., a t  Fall  Term, 1851, of MARTIN. 
This action is troYer for some con], Ilcas, m d  beans, and on not guilty 

pleaded, the case was th is :  Keel and Spruill made a bargain for the 
cultivation of a plantatioli b r l o ~ ~ g i n g  to Spmill ,  ill 1849, as follows: 



I<c.tl \ ;as to cultil-ate tllc 1:inil >\lid f ~ l n ~ i s l i  tlie means and luatcrinls to 
iiiake tlic crop as f a r  as lit, u a s  able; and such as vere  not furnished 
b? him I\ ccre to he furniqhcd by the defcnclant, and at the end of the gear 
dcfwdant was to sell tllc c l q , .  :rlid lie. to I i a ~ e  one-third, and thcn 
ded~lcr all tlie c'apcwsei arid 1)" tlw recidue to Keel. Gilder the agree- 
lliclli tlic, dci 'c~li i ln~~~ 11nt ill s(,\ era1 1)lougli horses arid fui~iislied provisions 
nlid 11t11cl .  tliirig\: :r~lcl about 100 b a r w l ~  of corn and some peas and 
l)c.:rli. c , lc ,  ni:idc~ :uid g:itl~ered. 111 rTan~larj-. 18,50, Spruill made a con- 
tr:rc.t tor  tlre snlc of tllc corn :it $2.13 a barrel, IT-hieli was a p p r o ~ e d  by 
lieel. lint I I C  died ill Fcbruar?.  before the d e l i ~ e r y  of the corn, and the 

I I . J .  This i q  11ot a casex of leasing land by the olic ])arty to 
the orlit 1.. nor ot llilir~p :I 1al )or~r  by the owner of the land, as i t  seemed 
to t l l p  (ollrt.  ?'her(' \ \as notllnic w id  as to the payment of rent or  
nag(,.. :ic ~ u c l ~ ,  c,itlicr ill 111onq or p n ~ t s  of the crop. But. on the con- 
I I , I ~ T .  -11c t w n ~ i  of tlic h:lrpailr i l ~ o n  ~t was i l~ t c~ ided  that  there might 
he. ,I-. in  fact t11cl.c. \I: \- ,  ;i joi~rt cnltiration on joi~lt  account of the 
],,~rtic -. 11 rtli :I p,~rt;c~ill:rr 1)l'o1 iiioli for d~spoqing of the crop in  con- 
~ c ~ i ~ c i i t  tiirie a ~ i d  ril;rllllci. 11-1 oldel. to close the tralisaction by paying 
the isptl1-c's 011t of tlirl ploceeds. :tiid di\ iding the wsidue in the propor- 
tioli- ,iereecl 011. Tlic 1 a111c. of tlic. 1:tbor and  pro^ isions supplied by the 
d d r ~ ~ ~ l n r i t  \I : t i  tlrliy :I charge 0x1 tlrc crol?. alld \\-as not ;I personal debt of 
Keel. 111 tlic filst i~lrtnllcc~, and \\-odd not become so except for his pro- 
p o n r ~ n  of the, losi in caFe the crop should not bc snfficient to defray the 
expen-t-. Tlic paltleb ne l e  thus joint ovners of the crop, and the de- 
tenr1:irit. ah q ~ l r ~ i ~ o ~ ~ ,  had the riglit to the property in order to dispose 
cf i r  ace ordil~q to t h t  contract: and, thrrefore, tlie plaintiff ought not to 
wcoT 6 r. 
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Where A, being in embarrassed circumstances, l)urchased a tr;tc8r or land 
from B. and paid for it, and then caused a deed to be made fr(8u1 I:. to 
A.'s sons, with a view of defrauding his creditors : Held ,  the jrersonal 
estate being exhausted and d e b  remaining unpaid, that A::: ad~uiriistra- 
tor could not obtain a license from the court. under the act of 1846-47, 
to sell the said land for the payment of the debts, because the fri~utlnlent 
conveyallre was not made by the intestate himself, and the t rwt  in  the 
sons was one which could not have been sold by fi. fa. or attachment in 
the lifetime of A., nor could a court of equitx interfere to cnforcv the 
performance. The only remedy for the creditor was by a suit in cq~~ i ty ,  
founded not on the trust, but an the fraud, h r  mh ic l~  the l?rolwrty < ~ i  A. 
had been withdrawn from the payment of .4.'s debts. 

APPEAL from Bai ley ,  J. ,  at  Spring Term, 1850, of O s s ~ o w  
The case is stated in  the opinion of the Court. 

J a m e s  W .  B r y a n  for petit ioner.  
iVo counsel for defendants .  

PEARSON, J. This is  a petition by the administrator of Williain Tull 
for  license to sell the real estate under the provisions of the act of 1846, 
ch. 1. 

The  petition shows that  the personal estate has been exhausted, aud 
there are debts unpaid to a large amount. Tt sets forth that  the intestate, 
a short time before his death, being much in debt, purchased of  on^ Foy 
a tract of land a t  the  price of $3,250, paid tlie purchase mane?-. and for  
the purpose of defrauding his creditors caused the title to be made to 
two of his sons, who with the other children are made parties defendant. 
The  defendant demurred, and the demurrer nTas sustained hg thc. court, 
the petition dismissed, and the plaintiff appealed. 

The  denlurrer raises the question, noes  this case come n ~ i t l ~ i n  the 
operatio11 of the act of 1846Z 

This statute n~alies a n  important change in the law r e l a t i ~ c  to the  real 
estate of deccmed debtors. I t  criclently Tms tht. i i l t~nt ion  of thc- Legis- 
lature to give i t  a very comprehensive operation. This being the first 
case calling for  its construction, we hax d e ~  oted to it much conridera- 
tion, with a desire fully to carry out tlie intention, and to n ~ o i d  all 

difficulty hereafter, by taking a fa i r  start.  
( 60 ) Section 11 enacts: "The real estate liable to be sold under this 

act shall include all rights of entry and rights of action. and al l  
other rights and interests in lands, tenenlents and hereditaments which 
by law descend t o  the  heirs of t h e  d e c e n s ~ d ;  and all lands -cr-hich the 



deceased may have conveyed with intent to defraud his creditors: Pro- 
vided, that only such land shall be liable to be sold as would have been 
liable to attachment or eaecution by a creditor of the grantor in his 
2i f etime." 

The case before us is not embraced by either clause of this section. 
No right or interest, legal or equitable, descended to the heirs of the 
deceased. His  two sons acquired the lands by purchase and not by 
descent; i t  was conveyed to them in trust for their father, with :tn intent 
to defraud his creditors. This trust was not fit to be enforced by a court 
of equity, and neither tlie father nor the other children could be allowed 
to set it up. Tn fact, it could not as tl trust be rwognized in favor of 
any person; a court of equity could not recognize and enforc~  i t  as a 
trust, even in favor of a creditor. The equity of a creditor for relief 
would not be based on the idea of such a frauddent and corrupt trust, 
but upon the distinct ground of the fraudulent intent to withdraw the 
estate of the debtor from the payment of his creditors. As there was no 
trust which a court of equity could recognize, the adnliuistrator cannot 
u11dt.r this clause entitle hiniself to the liw~isv to sell by claiming to 
represent the deceased debtor or his heirs, for in c.ontenlplation of law 
he had no right or interest, and of course nothiilg conld descend to them. 

The other c l a ~ s e  of the section gives tllc adn~ii~istrator a right to a 
license to sell all land n hich the deceased may 1m.i e con1 eyed with intent 
to defraud his creditors, under the idea of his ~epresmting them. We 
have noticed the f:wt that by tliis clause tlie l ) c i ~ ~ ~ l  re1)reseli- 
tative has more power over laud than he po~sc.iwx~ o\ c,r :I c2llat1c.l: I t i  l ) 
he is bound by the gift, and cred~tors .call only inipeacll it bp an 
action against the donee, as executor de son tort. This would be a 
strong argument in fayor of allowing this clause to embrace any and 
ererp case of fraud in regard to land, but for the restriction which is 
put on such a latitude of construction by the prol;iso. This confines i t  
to such land as ~ o u l d  have been liable to attachment or execution by a 
creditor of the grantor in his lifetime. Rcre  it is seen tlint the land 
contemplated is such as the deceased had con~eyed as grantor. xllcl such 
as a creditor could hare reached by attacliment or execntioi~. Tlie land 
in questiou is, ilccessarily, excluded from the operation of thc -tatute 
on both these g-ounds. I t  was not conveyed by the deceased as gra~itor,  
nor was it liable to attackrnient or execution by :L creditor, because the 
statute 13 Eliz. does not apply to it, for tliis plain reason: if the con- 
veyance to the sons is treated by the creditors as a nullity, t h y  title is 
still in Foy, the original owner. 

But i t  is said, a l l l ~ o ~ ~ g l ~  t l ~ e  land jr i  illis case conld not halt. been 
sold by execution under the statute of Elizabeth, yet there mas n trust 
in favor of the deceased debtor which could have been sold by psecntion 
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i l ~ ~ i l r i  tllc act of 1812, Em-. Stat.,  ($11. 4.3; and, as the administrator is  
i11tc.nrled to i~y r r io i l t  creditors, a liberal-col~struction which i s  called 
f o i  hr- tht. n~anifc~st  irrtc.lrtio~r to p i le  tlie statiltc an &ended operation, 
v ill i l icl~~ile all lalids wliic~lr the, dcce:rsed had corn-eved o r  caused to be 
cnii  1 1:.  with nli i n t m ~ t  to defraud cl-editors : ~ r o ; % i d e d ,  i t  could h a w  
l)ce11 1wc.11cd by exemtion in  the lifetime of the debtor. 

To thik ~ i r x  tliprr arc t v o  fatal  objections: First, the words of this 
1 . 1 : 1 1 1 ~  (.~idcmtly confiiic, it  to land which had been conwyed by the de- 

vefised and whicl~ nrould h a w  been liable to be sold as land under 
( 6 2  ) :in c,acvntioil h , ~  tlrc. creditors of the p a n t o r .  8eco1tdl~, the land 

heilig, h~ the diwctioil of the deceased, conveyed to his two sons 
ill trust f o ~  hirrl~elf. r i t h  ml i r~tcnt  to defra~td  his creditors, was an  
:Itten~ljt to create a t i ~ ~ s t ,  v~hicli failed because such a trust could not be 
c1lforcetl in a vonrt of equity, as cxplained above, and, consequently, i t  
w i s  lint such a trust as t w s  liablc to bc sold by the act of 1812. Tha t  
act iriclitdes only such trusts and ecpdtable interests as are recognized 
and call bc cwforcrd l u , ~  courts of equity. The purchaser conies in  under 
tlir c(>\ tcrc f / u ( ,  f ~ u s t  :ulcl acquires from him the trust, which draws to it 
tlle I ( p l  (,state in the sanic2 way as if a court of equity had decreed a 
cmir-e~-alic~. Of coursc, i t  cannot apply where there is no trust which 
t11:it court recognizes or will execute, eTen in  favor of a creditor upon 
the footing of a trust. I n  this the operation of the act of 1512 differs 
f r o n ~  that of the statute of Elizabeth: there the land is  sold and the 
p r c h : \ w r  talies titlc wbo\e, a i d  in  spite of, the fraudulent donee, the 
con1 y~ : I ~ W  of t h  debtor being treated as a nullity, whereas, under the 
nr t  of 1S12, / h c  i i w a i  is sold and is treated throughout as a valid, sub- 
si \ t i iy right, vlli(+ll ma7 be sct up and enforced. 

l i i  o lu  caw thew is 110  ~ 1 ~ 1 1  ~ a l i d ,  subsisting trust, and the creditors 
lnltst co into (~quit,x-, ]lot on the 11otio11 of a trust, but because the estate 
of the debtor has l ) re i~  put into tllcl ha i~ds  of third persoi~s by a fraudulent 
VOl~tl~lT a11ce. 

( ' t i ,  (1 I'cr//c, 1,. ( ; o o ( l r t ( i ~ ~ ~ ,  43 S. ('., 16:  l'u1 T ~ A  1%.  7'1/o?npson, 46 N. C., 
.;!I ; Sf 0 1  i L\ 1 . l<ipp?g,  I 0  S. C., 533; Taylor 1.. Duwson, 56 S. C., 90; 
Smif lc~,  mail 1 % .  . 1 1 1 ~ ~ .  39 S. C., 1 9 ;  Baskill 1 % .  Freeman, 60 N. C., 588; 
TVc/ll I .  E ' u i d e ~ / ,  i 3  S. C., 467; Worthy I!. Cuddell ,  76 N. C., 8 4 ;  Wall 
I .  Fui~ lc . !~ ,  LiT S. C.. 107; Cheer r .  Cagle, 84 X. C.,  388; S. c., 87 N. C., 
379 ; E'flancl r .  B f l a t l c l ,  96 S. C., 493 ; T h u r b ~ r  I * .  LaRorpe.  105 N. C., 
310; G I I ~ ~ I I - ~ P  I,. / ! u ron ,  107 Y. C., 338. 
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h r h a ~  from Ellis, J . ,  at Fall  Term, 1851, of Gr nmm. 
Indictment nnder the statute for stealing a slaw. The thrcr first 

counts in the bill charged that the slave was the propert!- of one Phillip 
G. Smith, and the fourth the property of o l~e  James White and .Tames 
Brom-11. Defendai~t pleaded not guilty, and upon the trial at the present 
term of the court the solicitor called one Phillip G. Smith, the alleged 
onner of the s l a ~  e, as a ri tncss in behalf of the State, who testified 
that the slave L e ~ ~ i s  ran aTrag from his plal~tation in Anson County in 
October, 1850, and was not seen by him until he lvas taken out of jail 
ill Tazen-ell County, Va., in May, 1851 : that thc ilegro belonged to him, 
a d  was brought back to this State. 

James White, a witness for the State, swore that on 1 January last 
lie and olle James &oxv11 arrested the slave Lewis in Guilford Count>- 
and were making arrangenwnts to carry him to jail in Greensboro as a 
rnnaway slave, when the prisoner passed by the house where they were, 
v i t h  his wago~i. I Ie  asked s o m ~  qucstio~is of the s l a ~ e ,  and had 
11 c,onvw>:ltion with him and Bran 11. The latter stated to the ( 64 ) 
priso:~e~ that thq-  had no vehiclv to rarrg the negro to jail in, 
and proposed to him to carry hiin ill his ~vagoii. After some further 
col~versation the prisoner agreed to do so for the sum of $1.50, provided 
the witness and Brown would meet him on the road to Greensboro at  
the hou,~e of one Bowman, w h i l ~  be, the prisoner, should go by his 
r~sidence and discharge the load which he then had in his wagon. 
After this the x~itness and B r o n i ~  procccdrd wit11 the slaw to thc house 
of Bowman, and soon thereafter the prisoner d r o ~ c  up with his wagon, 
and v-cut a hundred yards beyond the house before he sto1)ped; that the 
witness carried the negro out, and tht> four proceeded on their way in 
the direction of Greensboro. S o  one at Bownlan's saw the prisoiler, it 
then being dark, and his wagoil m s  stopped beyond the house. About 
a mile from the house of one Pegg on the road the prisoner made a 
proposition to turn back with the slave and keep hiin until a reward 
should be offered, and also said his horse was worried and the weather 
very colcl. The witness and Brown opposed this proposition. The 
prisoner proposed to stop at Pegg's as t h y  passed to get some liquor. 
As they approached the house he sent the witness and Brown in  with 
a tf~.rl-dollar bill, which he gave them to buy liquor, and he drove on 
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 bout 7 5  yards beyond the house with the wagon before he stupped. 
I t  was still dark, and the witness and Brown bought the liquor and 
followed on after the prisoner. When they overtook him in the rq,,~d, 
and they all drank together, the prisoner again complained of the cold 
and said his horse mas too much fatigued to proceed. He also proposed 
to take the negro and keep him for a few days in a vacant house of his, 
in order to g i ~ e  time for a reward to be offered; said he would take 

the papers and would see when the reward mas offered, and 
i 65 ) would tlien proceed to jail with him;  that by waiting a while 

they might secure the reward, and he also said it would not do 
to let anyone see the slave in his possession, as it was against the law. 
The witness and I<ro~vn objected to this course a t  first, but subsequentl~ 
:tssented. I t  was agreed that the prisoner should keep the d a r e  until 
the xwather changed and a rcward should be offered. They all then 
went back to a vacant house, about a quarter of a mile from the resi- 
dence of the prisonvr, whcre they remained during the night with the 
dare.  The rrcxt morning the 11-itness and Brown returned to their 
homes, leaaing the slave in the old house with the prisoner. On Satnr- 
day following the witness returned and asked the prisoner if he had 
carried the negro to jail. H e  replied that he had not; that no one 
knew where the da le  was extcept himsclf and another; that 11e could 
go to him then, and expected to do so again, and would shoot : inpne 
whom he should discover watching him. H e  said they could only haye 
gotten $5 by carrjing the negro to jail. A few days after this tht. wit- 
ness again saw the prisoner, who said that one Abram W e a x c ~  had 
taken the negro off %\here no one could get him. Subsequently ~ h r  wit- 
ness Brown and the prisoncr were arrested under a charge of atmling 
the slave, aud whilc in the jail together at  Greensboro the txro first told 
the prisoner tliat if he had take11 the negro on to jail as agreed upon, 
they would not ha le  heen where they then mere. To which he replied 
by requesting them to stick to what they had said, and should they 
all be convicted, he x~ould come out  and exculpate the mitile-- 2nd 
Brown, :rnd take :ill upon himself. 

Up011 cross-cxaniination, the witness said that he had heretofore made 
a different statement in his petition for a haheas co~pus ,  and to ~ a r i o u s  
other persons; that on the night of 1 January, as they returned, he told 

Brown tliat the slave had escaped as they were carrying liini to 
i 66 ) jail. This statement he said was made to several persons in 

pursuance of ml l~ndcrstandiiig with the prisoner when they 
turned back with the dale .  The witness a a s  told that he would be 
released and made a witness against the prisoner if he would come out 
H I I ~  tell all about the matter. 
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James Bronn n a s  next called by the State, mlio gnre the same ac- 
count of the arrest of the slare a i  tlie xitness White. together with the 
contract v ~ i t h  the p r i s o ~ ~ e r  to carry him to jail, their progress on the 
road to G r e ~ n s b o ~ o ,  and turning back a t  the instance of the prisoner, 
with the other inridruts spoken of by the witness. He saw the prisoner 
a few days after, and threatened to make the circumstances connected 
with the slal r ~bublic. The prisoner said if he did that  the witness and 
White would be p n i s h c d ,  as they alone had been seen with the slave. 
H e  also said that  110 one knexv n l ~ e r e  the s l aw v7as except himself and 
another. After this timc he said tliat one ,2bram T e a i e r  had come and 
taken the d a l e  off ~ ~ i t h  him. 

Other exidence was pircn tending to sllov- a conspirac?- between 
Weaver and the prisoner. 

Counsel for the Ptatc. p r o p o d  to g i w  in m idence the declarations of 
W e a ~ e r  to a nitness as to thc niannrr of his getting the negro from the 
prisoner and carrying l ~ i m  to T'irginin at the request and aq tlie agent of 
rlw priwncr. T11c.c. dr.c~lnratio~is ~ \ c w  ol)jcc.tetl to by priwllrr's coun- 
ic.1: $ r \ f ,  111x111 tlic, gro1111d rllrlt 110 r o ~ ~ ~ p i r n c y  hat1 bwli qhon-11 be- 
tween T e n \ c r  iuid tlic~ ~ ~ l i w r ~ e r ;  arid. s c c o ~ d i ~ ,  because in no event 
would the dc~,larntion. after the tranbaction, in tlie absence of the 
lriqoner. :nid merely reciting the orcurrellws, be admissible arainst the 
pr isonc~.  Tlic roui t T\ a, of opiniou tll:,t the acts and declara- 
tions of TT-~~;:T t i  n ere achis.ible 21s c*olifirmatory of the n5tnesses ( 67 ) 
White :md Ulo\~-n so  i u ,  as tlicy tcl~ciccl to l)ro\e a conspiracy 
bet\rcwi TT1:ir~r imd t h ~ i  1)risoliel. A h d  tllereupoli the vitness snore 
that  Weax el told him that  lic 1i:id gottc~i~ the negro from thr~  priqoner 
2nd t:lkcn hill, o ~ e r  to Virci11i:i xi: his agelit. 

111'. IIan1lct, for the St:~te. snort, to the sniue lmrpolt. 
The  co~urt clmrgcd tlir jnry, mmng other things, that  if t l ~ e  prisol~er 

rcc,ci~ed t 1 1 ~  licpro f1,oni W11ite aild Brolrn under the pretense of carry- 
ing him to jail, hut TT itli the i l ~ t ~ l ~ t i o n  at the time of stcaling him, :md 
ill this nlaln1c.r got 110$b( *.~UII  of the <l:~r e and carried him off, he u-ould 
Lc guilty as cliargtd i l i  tlic, fourth count ill the bill for taking from 
T h i t e  and Bronn,  p l o ~  ided they should be of opinion that  they had 
arrested him :,.: a rmlnn a 7  s l a ~  c :iud 13 we in t l ~ e  act of rarq i r ig  him to 
jail in good fa i th ;  that swli  a posiesion nonlcl constitute a sufficient 
propcrtv in T l i i t c  and 1310~ 11 to t l i ~  slal e to sustain the cliarges in  the 
fourth connt in tlic. bill; that sucli :I property ill them was not in- 
cousistent nit11 :I gcnelal prol~erty in Smith a t  the same t ime; tliat if 
they all had the ncgro in l~o.sessioi~, nit11 the honest illtention of carry- 
ing him to jail. and concluded to tul l l  hack and keep hini till u revard  
should be offered, they xould tlwreby lose the control ~ h i c h  the law 
gave to them OT er the ;l:i\ e as a runaway so soon as they started back 
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11 it11 t111. i ~ ~ t o ~ ~ ~ i o t ~  ; at1(1 th(2 ~ O > W \ C ~ O I I  TI ouI(1 a t  once r(,st (.xcl115iwly ill 
S111it11, the p n ~ e r a l  owner, and a snbscquent taking from thc old house 
n-ould hi, n taking from Smith, sholild they believe that  he 11-as really the 
owrcr. l'riso~ler's counsel mo\ed the rourt to instruct the jury that  
~ r h c n  'Cl'liitc, and Bro~vii took 1111 the s l a ~ e  as a runaway, thc act was 
lavful .  and the: had a special propcrty in him, to the cxtcnt of t h ~  
rcwnrd give11 h -  Ian-; and if they committed him to the custody of the 

1)risoner for safe kctying until tlic weather should get better. 
i (5s ) tlic carrying him m a y  bp the prisoner was not a larceny, but 

-imply :I hreach of trust, as 110 larceny could b r  committed mith- 
nnt a t r c f p a s .  

The conrt rspresscd the opinion that this would bc the lax7 under the 
supposed state of facts, but that  thc c~ idence  was that  the  object in 
kreping the s law away from jail was to wait until a reward should be 
offtrcd, in addition to the reason concerning the weather, and that  this 
mmld be snch a breach of trust as would rest the property in  the gen- 
1 O I .  T h ( ~  jury returned a verdict of guilty on the fourth count 
ill tlic hill, slid not guilty on the first three. Prisoner's counsel moved 
for a 11en trial : first, because the evidence would not sustain the rerdict ; 
src o ~ l t l  and f h  inl ,  for  misdirection and admission of improper testimony. 
r 7 l h e  r d e  n-:is allowed, and subsequently discharged, the conrt being of 
o l ) imol~ that  the declarations of Wearer tended to shorn a conspiracy 
Pc twce~~  1lim and the priqoner to take the negro from the  State and 
sell 11iul. -1 corlspiracy b e i ~ ~ g  thc assent of two minds or more to do 
an i ~ n l a ~ r f u l  act together, the admission of each one, separately, to that  
effect n onld b~ eJ iderlce of the combination of al l ;  and such a con- 
spirac). \\lien establisl~rd, nonld tend t o  corroborate the two witnesses. 
Whi t r~  a ~ l d  Rron.11, and to rlrarncterize the prerious acts of the prisoner. 
That  t l ~ o n ~ l i  tiley had been admitted but for  the former purpose, i t  mas 
:I r rs t~~ic t ion  f a ~ o r a h l e  to the prisoner. Judgment mas then rendered 
acninct the ~, i isoncr,  and lie appealed. There was a rerdict of guilty. 

l o ,  J .  Therr  was evidence tending to show that  the prisoner 
liad stolen the slarc, and had procured one Xrea~rer to take h im to Vir- 
ginia, and sell him, in  1851. The slave was a runawiy and had been 
arrested by one White and one Brown, and they mere the witnesses 
mainly relied on by the State to make out the case. A witness called 
by the State swore that  i n  April, 1851, he  went to  Virginia in search 
of the slave; found him in the possession of one Lowder, to whom he  
had been sold by Wearer ;  committed the slave to jail and caused 



R'rarc~r to be : irrcst~d oil  a ch:irge of ncgro-stealing. TI iL Statc tilt II 

offered t o  prole b- thiq n i tnws that. rcffcr h i s  c r v e s f .  TTe:r\ c l   old the 
vitness that he liad got the slalc from the p r i s o ~ ~ c r  arid had tnlrcn him 
over to Virgini:~ m ~ d  sold him as his agelit. This e ~ i d e u w  na.  objected 
to on the part  of the l~risoncr, " f i i s f ,  on the ground that  no conspir:icg 
between t l ~ c  1)risonc~~ and Tl 'ea~er  had bcrn slio~vii ; s ~ i i i i d  because in 
110 e1e11t ~ ~ w u l d  the declarations of TT7ca\er, in the :~bwlce  of the 
prisoner aiicl uttw t h e  t r ( / r z ~ c ( ~ f i ~ i z  aud v ie r  c i i j  I ~c ; + i n g  t l i i  ,,, - 
c u r r m t t e c ,  he adn~iqsil~lc a,; c.1 idmcc agaui-t t l ~ e  l ) r i w ~ ~ c ~ , . "  Tlic 71 ) 
court n a s  of opiliion "that the declarations of TT7c-c.arer \ I (  I L  <ld- 
missiblt. as confirm:~tory of the ~v;tncsscs T l ~ i t e  and Brovli. \o f a ,  a- 
they tended to l)rol e n conspiracy betn een T e a \  cr a11cl t!~e prisoner." 
The eridencc n as admitted, and for this the p r i s o n ~ r  cwepts. 

The exception is nell  founded: and i t  is  unnecessal.,~ to notice the 
other points or to state the case any further. 

Admit it to liare becn proven that  there was a conspiraq- betweell 
the prisoner and Tear-er, by nhich it n a s  agreed that  the one x7as to 
steal and the other ~ w s  to take the s l a ~  e to Virginia a r ~ d  sell Imn. The 
evidence of sucli a conspiracy mxs very slight, and his Honor mwls to 
have considered it insufficient, for he  puts the ndrnissibilit!- of the er-i- 
dence on the ground that it n a s  confirmatory of the vitnesses so  fa^. 
as they tended to prole a conspiracy. Bu t  admit the conspiracy to 
have been proren, there is an actual impossibility that  these declarations 
could ha1 e bee11 used in f z i r t l l p i  m c e  o f  t h e  co?mzon des tgn ,  for  they 
>\*ere made after the matter was or-er, and after TTea.<er was arrested, 
when it served his 1)urpose to put the blame on the prisoner; and he 
was directly interfsted in  making a statement according to ~vhich  he 
himself could not be convicted under the statute. But apart from this 
peculiar circumstance, it is sufficient to say the declarations were not 
made i11 fur thermce of the common design, and were, for that  reason, 
inadmissible. This T-ery point is decided, 8. 1 % .  George, 20 S. C., 321. 
and the decision is so well sustaiued by authority and upon principle as 
uot to call for  mother word. 

PEE C~RI.AM. Error.  
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TT'II,IJAJI HIATT r. TV 1 12T,IAl\l II. SIMPSOS. 

1. An attachment, like a TT-arrant. need not caontain any certain (lay of return. 
and conforms to the statute if made retnrnahle "n-ithin thirtr days" 
from its date. 

2. When a justice of the peace renders a judgment in a case \\here he has 
jurisdiction, everythiny is presumed ro have hem (lone whirh i t  was neces- 
\ary to do  in order to make the judgment r ~ g u l : ~ :  and hi:, judgment, like 
a judgmcwt given in a court of record, i. i u  full force until reversed. 

APPEAL from Bailey ,  J., at Fall  Term, 1851, of Amon-. 
Case for taking and converting a certain quantity of lumber, belong- 

ing to the plaintiff, to the defendants' use. The defendants justified 
under an attachment, which one of the defendants, acting as an officer, 
professed to have le~6ed upon it as the property of one Allen Chancy, 
and alleging that the conveyance from Chancy to the plaintiff was 
fraudulent against creditors. I t  was objected on the part of plaintiff, 
among other things, that the attachment r a s  void, and was no protection 
to the defendant, and especially because, so far  as the execution issuing 
upon the attachment is concerned, it was void, as i t  appeared upon the 
proceedings themselves that the judgment was rendered without any 
publication or other notice to the defendant in the attachment; and that 
the attachment itself was void because not made returnable to any 
particular day; and plaintiff offered to prore that the day mentioned 
in the attachment as that on which i t  was returnable had been inter- 

lined since its execution, fraudulently, by defendants, or one of 
( 73 ) them; but the court overruled both objections of the plaintiff, 

and held that the judgment in the attachment was good; that 
notice was necessary, but that tha t  was to be presumed to have been given 
by the justice in this case who granted the judgment, and that the attach- 
ment mas good without any particular day of return being mentioned in  
it, if it stated that i t  was returnable within thirty days, which i t  did, 
and that, therefore, the insertion of the particular day by the defendant 
or anyone else would make no difference. A verdict having been ren- 
dered in favor of defendants, and a rule for a new trial discharged and 
judgment rendered for defendants, the plaintiff appealed. 

Strange  for p l a i n t i f .  
D. Reed  for defendant .  

P ~ a n s o x ,  J. The attachment under which defendant justified was 
made returnable "within thirty days from its date," but did not specify 
any particular day for its return. Plaintiff insisted that it was void 
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h. rr.a-on of this onzission. The provisions in reference to the return of 
\v:rrr:nlt. and attachments, within the jurisdiction of a single justice, 
arc. e~prrssed in the same words, "on or before thirty days after date 
tlierrof'." Dzrfy 1%. d~vwitt, 27 K. C., 455, decides that a warrant need 
not cwntain any special day of return, and conforms to the statute if 
niade returnable within thirty days from the date thereof. This, i t  
seem? to us, settles the question as to attachments, also. 

I t  was contended by counsel for plaintiff that there is a difference be- 
t\vet.n u-arrants and attacllments which calls for a different construction 
of' t l ~ c  +:me words. for in  warrants the defendant may be notified 
of the return day by the officer, whereas in attachments the defendant is 
fil~wnt. and can rcceir-e no such notiw, and, therefore, the day 
ought to  be specified in the writ. The fallacy of the argument is ( 7'4 ) 
in thih : A warrant is returned for trial and final judgment; an 
ottachnent is returned merely to possess some single justice of the case, 
whereupon i t  becomes his duty to cause advertisement to be made for 
thlrty days, during all of which time the defendant may apply to him 
:t~id replevy and enter his defense, so as to prevent final judgment. I t  
might in some cases be convenient for the defendant in a warrant, if i t  
specified a particular day for its return; i t  can never be so in an attach- 
ment if the defendant is absent, for he, of course, cannot know of i t  
until the ad~ertisement; but, in truth, a specific return day would be 
inconsistent in either case, as the process is returnable before awy justice 
of the peace, and the7 are not presumed to have stated days or places 
for business. 
-1 final judgment was rendered by the magistrate before whom the 

judpn~t.nt had been allowed, after the expiration of thirty days from 
the, tiir~cx of the return. But it does not appear by the proceedings that 
dnt. :id\crtisen~ent had hren made, and the plaintiff insisted that, on 
this ii~count, the judgnwnt mas roid and, therefore, the defendant could 
r~ot  impeach the assignmrnt of the debtor as yoid against creditors on 
thc ground of fraud. The general rule is that there must be a judgment 
c.stablishiug the debt in order to impeach an assignnzent as void against 
i t o r  I t  would seem, h o ~ v e ~ e r ,  that an attachment forms an excep- 
tion. ;rnd the officer at least may just if^ the lery under the writ, as he is 
t lwrdr  required to take the property into his possessiou before the 
judg~nent. But we pass by this question, for we consider the judgment 
~ n l i d .  Chapter 31, see. 108, Rev. Stat., pro~ides  : "Every judgment 
g i ~  en in a court of record or before a single magistrate having 
jurisdiction of the subject shall be and continue in full force until 
~cvrrsed according to law." This puts judgments of single magistrates 
tm lligller ground than the judgments of inferior tribunals, ac- 
c.01 l l i ? r p  to the English lam; and as the magistrate had jurisdic- ( 75 ) 



tioii ill this cast., (.~.crytliiiig is 11rosi11i~(~tl to Iiaw hem done \vliic.l~ it 
xns  llcwsaary to (lo ill orclcr to ~riirkc tlw jndgment regular, :md his 
judgment, like :i judgment giren in a court of record, is  in full force 
until reversed. 

THI.: I< . \SK 0 1 . '  THE STATE: OF SO1;TIl ('AI<OI,IS,\ r .  THE PIt1~STr~P:XT 
.WI) I)Il<I3'TOI{S OF THE ELiSI< OF C A P E  FEAIt. 

2. ('orl)orxtions. thong11 not ~uentioned ill tlie ('o~istitution of the United States, 
are within its lworisiol~s. :IS t h r -  : I I T  n-it11i11 the 1)rorisions of an? r1t11c.r 
gP11er:il 1;1w. 

4. Tile 2lc.t. thrrc40rts. l~assed a t  the stwion of tile General Assembly 1850-~51, 
twtitlrtl "Ain act in re1:~tion to ~ s ( . l ~ : i ~ ~ f t ~  of notw between the several 
Imlks of this State," \~ l i i c l~  dec.li11w tlliit when i~ bank or its 1)ranch Ire- 
sents for paymerit ;L note of anotl~er I) i~~lk,  the latter may pay its note with 
:I note or mtes of the same. witl~out regard to the place where the same 
~ui ly  be l)ayill)le, is contriwy to the ('onstitutiou of the United Statcds. ilnd 
tlwwfore roitl. 

( 76 ) .\PITAL from Calclic~ell, .J.,  nt Fall Term, 1851, of  tar;^. 
.\ssumpsit on a bank 11ote for $100, dated 1 October, 1811, and 

l~ayablcl to P. Jtalld, or  b ~ a r c r ,  011 dcmand, a t  the branch bank of Cnpe 
Fear :it Kalcigh. Pleas, no~~assnrnl)sit and set-off; and a case agreed 
 as s i~ lmi t t rd  to the Court to the follon-ing effect: The  note beloiiged to 
the Rank of thc. State a t  Raleigh, slid the cashier, through a m t a r y  
public, presentccl it a t  the branch b a i ~ k  of Cape Fea r  a t  Raleigh on 21  
March, 1851, and tlrrnanded payincnt, aiicl the cashier of the said bank 
then offered ill pagment tx-o bank notcs for $50 each, issued by tile plain- 
tiff and pa-abl~  on demand, the one to the bearer at plaintiff's br:~nch 
hailk a t  Xilton, arid the other to the bearer a t  plaintiff's brancli l ~ n ~ i k  at 



TTlltiiil~gt~li, ;111il f l ~ b ~ l  to mtke  p ~ ~ ~ m c i i t  in an,v otlirr n a ? .  Flaiiitifi's 
: ~ g ~ ~ i t  r e fuml  TO a c u l ~ t  ~ ~ a ~ n i e l i t  in tliat niode, alid this suit was tlieu 
inztitutcd. 'I'l~r. Sulicrior Conlt c:i\ P jndgmcnt pro tnr ina  for deft~iida7it. 
and 1)laintiif a p l ~  ;tic (1. 

I<I.FFIA-. C. .T. The dcfcnscl would liot be a\-ailable at c'oiilmoll 1:iw 
1 i t  i s .  BJ- I ~ r e ~ ~ n t i i i g  t l i ~  note for  pavment a11 :rctioii : I ~ C ) S P  

t o  t11~ plai~lt if l  :I- tlic lioldcr: and it is full? settled tliat a 1)roniissory 
i~ote,  matl(1 p:rytblc.. in tlw body of i t ,  on delilarid a t  a certain placw 
1 ) 1 ~ 1 1 1 c ~ s  thw 01117 111m11 a presentment at that placr. I Ienw tlir o f f ~ r  of 
the t v o  ~iotc,, f'rlr $50 in pa,niclit did ~ o t  amount to pa,mlclit. nor do 
tlic.7 Ilnr h- T:IJ- of ,.(+oft'. 'I'licw \vn,c at olie period :I conflict of judicial 
o l ~ i l i i o ~ ~ s  ill E~ipl : l~ i ( l  iii 1*es11(~t T O  : I I ~  ar(~ptai i( :c~ of a bill of exc11:11iyt~, 
~ v l i ~ t b e r  if pi\-ell "pnynblc~ at :I particular place7' it  v a s  to be 
c.misidercd :I pc.ilc.rnl ;tccPpt:r11cer 01. a spwial one, r e q u i r i q  1)rc1- i 77 ') 

,ic,iitnicnt nt tlir 111:1c1, liaiiieil: and rlie lmiilt m s  not settled until 
the opinions of the lord cliancellor and all tlie judges vere  taken (111 it i ~ i  

J:iiu>c 1 , .  I - ~ ~ I I I , ~ .  2 Blipli., 391. and 2 Brod. & Ring., 180. I t  Jras there 
held that :I declaratioi~ on auc.11 all :~cceptance lvas bad because it did not 
:t\.rr presrlitiur>i~t a t  tliv clesigiiated place. Xo  one of the judges ex- 
11iws"cd a dollht tiiat, ~iotwithrtiliding some prel-ious nisi prilrs rase*, the 
law was t h t  if one promise by his note to pay a t  a particular day and 
place, tliere must be a deilial~tl therc. L u d  E ldo~z  explicitlj- laid that  
down as tlie cstablislird Ian-, :tnd he stated the reason to be that  the p1ac.e 
ataiicls ill rlie bod-  of tlie i i i s t runie~~t  as a part of it,  which ninst be de- . . 
(.lared on as ~t I S ,  ant1 l ~ r o ~ e d  as described in the declaration. Inderd. it 
is appare l~t  tliitt it  is a 1 1  iiiil)ortalrt part of tlie contract; for n-lie11 one 
c'rlgagcs to l,ay I I IOI IV>-  gellel'itlly, ~vi t l io~l t  nmitioning a place for the 
l!aymcwt, the 1:ru. i -  tliat tlic dcbtor must seek tlie creditor, ~vllether the 
11:lyer or his i t ~ , i i p ~ ~ . ( . .  :iiicl : ~ t  his peril find him, in order to sarc  liiinself 
from t110 ~ ~ ~ y l i i e n t  of iiitiw>t ailel :III actioii. By specifying the 11lac.e. 
11otl~ 1):rrtic.s ;Ire st~c.cl tlit' tronblc, lmt especially the makcr, 21s 11c klion.:, 
\\.here to t;rke t l~ i .  111011ey to I I I W ~  his 110tr : ~ t  niaturity. Thc lax- c:~nnot 
iw said to btl wttlecl ill tlic r i i i t rd  Sta tw cwctly in the same n-a?. a s  
ill sonicL aiid pei~llaps ]nost of tiit. c.ol~rts a clistit~ctior~ has been taliell tliat 
tilt, declal.atic!~~ lirvd ilot ;t\-c>l. the ~!roscl~tinent a t  the place, but tlic want 
uf.it may be all(yed as i n a t t e ~  of dcfeiise, if a loss arose t h e l d l m ~ i .  ir11d 
tlic debtor n-ill bi, tiisci~arged 1 J U I  r c r t t r ;  as  if the note be ~~: lyabIc  at a 
I;allli aiid tlir! d t ,Lto~ deposit tl~c. rr~olicy tliere, and tllc binik :iftcr~vartls 
fail. Ti t l iont  going throupli t h t ~  c.:rsc's ill this cou~itry ill drtail i t  



<~~fticc., to i d w  to I\'ctllcrc~, I .  AllcDoic~~c17, 13 l'c~tws, 36, i l l  n-liic.li most 
of tlienl n-c1.c cited and caonsidercd b j  the. S i~ l~ re rne  P o w t  as estab- 

i i' ) lishing that rule, and it was the11 adolttcd. It ha&, i i~deed,  been 
c~i~cs t io i~td  ljotli 1,- ~'lirr~tccllov l i ~ r z f  a11i1 Ill,. Ji15ficc ,qtory, who 

11olrl the islll(~ laid don.11 ill El~glancl to be tllc t r u t ~  oil(. awarding to the 
1 I of I o ~ t r c t .  Eilt it iq not n~atcritll ~ v h i c l ~  position is 
I iqht ill r e s lwt  to ~ ~ o t e s  payal)l(. a t  n certain day as \re11 as l)lace, since 
I I O  one, eitlicr ill England or Eierc, lias sup1)oictl that 11rr-el~tmcnt of a 
ln.on~issory i~o te  n7as iiot il~disl)eiisable nllcn ill the I)ody it is 1)agable on 
(l('111a1~d a t  a ~ )a r t i c i~ ln r  ])lace, n llicli is our cnsr'. E\  c11 tlicn Court of 
Ki~tgs Bencli, wl~ose judgment in IL'o~L'P I- .  ) 7 0 ~ ~ t ~ q ,  :IS to the i lmia l  accept- 
:111cr of w bill, n ai. r(,\  crscd in the TToi~sc of Lords, hcld tliis oli demurrer 
to ;I dccl :~ra t io~~ by tlich bcarcr of a note l)a,nble 011 drnialid against the 
itlakr.r ill ~ r l ~ i c h  ~ ~ i ~ i c i ~ t n i c ~ ~ t  a t  the t l t r ig~~atcd  11lacc. was 11ot nrerred. 
$Y(r ~l tccl~~soii  I . .  11o1r ca,  14 East, 500. Thc judgn~elit v as founded on 
t l ~ i - ,  that the makrr (lid not alqwar to 11avc~ hec.11 ill dcfault bcfore w i t  
l~ i~ough t ;  and that 11:~s 11ot ~ ~ l b s c q u e i ~ t l ~  bee11 questioi~cd a i ~ y \ \ ~ l ~ c w .  Thc~ 
c.asc.s i l l  this c o u l ~ t l . ~  i l l  \ \h i (* l~  it Jvas held that tlie tlci+l:rratio~~ iiccd not 
:I\cr tlir, ~ ) r c w w t n ~ c > ~ ~ t  of a 11ote 1)ayable at n rer ta i l~  (lap a ~ ~ d  place 
t l i s t i~~ct lv  admit it i. otlicr~\isc as to a note p q a b l v  O I I  derrlal~d at :I 

udrtaii~ p1:1w. Tt is csxpresslj laid don711 ill Il'a710c.~ 1.. JfcCotirzell, szipta, 
t11:lt upoil a liote of t11c Iattcr k i ~ ~ d  tlicl declaratioii must aver a demand at 
tlitl placc.; and J I i .  .I trsticr l 'how~pso~t, in deli\ (,ring the opinion of the 
( 'ourt, g iws  the rcwso11 that until a demand the debtor is not in deftidt, 
:wd so tlirrc~ is  I I O  c.an5ch of actioi~. Tlierc is, therefore, lion- 110 cloubt as 
to thc conin~or~ lax ill respect to iiotes of this kind made by a natural  
p r s o l ~ ,  tlilrt tllr 111alw1. is not boui~d to l)a>- them until presented at the 
~)lac.e wlwrc~ they t ~ w  cqm~ssed  to bc p y a b l ( ~ .  -hid there is 110 ground for 
a (liqtiiictiol~ u1)o11 tliii ]mint ~ C ~ T V P C I I  I I O ~ P . ~  made bg a natural  person 

and tliow I I I ~ ~ ( ,  b j  :I corl)oratioli. Tllc rc.ason is i ~ o t  less al)plicabl(~ 
( 79 ) to bills of all i~~vol lmratcd  bank, payable 011 d t m a ~ ~ d  a t  tlifferrl~t 

11ra11cEi~s, I\ llieli. for 1)urposes of local acconm~odation, tllc law 
::c,nc.rally require!: to I)(> rstahlislicd upoil sl~al-es of the rapital adequate 
to  meet tllr liotcs issiwd at tllc~ rc~sl)ec.tirr. brai~chcs, i l l  resl)ect to which 
l jn~~ctual i ty  is of thr  utmost collsequellce to tlie public., :1nd is  usually 
o~~fo rced  u l ~ d e r  1i(aa~ y penalties. E w r y  o11c. k n o m  that  no indiridual or  
h ~ i k  can at all tin~c,i and e l  crywlierr di icl~arge all o u t s t a l ~ d i ~ ~ g  liabilities, 
t l~w and ]rot duc; nl1ic.11 vould  make (.redit useless. Then each point of 
:t bankil~p i i~s t i t i~ t io i~ ,  11a~ing hral~clles, has its own liabilities and must 
II;I\-e its on11 rcsomws; mid it (.a11 olily fulfill its cl~gagcriie~lts to the 
111lblic when left to uial~apc its o x n  funds witliout impedirncwt from the 
Ian.. I f  the fu~ ids  a1)proprinttd to the busil~css at one place, instcad of 
I~eiilg left for  that pnrpose, Ins>- be daily dirertcd therefrom >it tlie 



])leasllrr of t!lc' liolders of the i~otcs  of e l e rg  other part of the iilstitlltioll, 
it  vonld 11,. rnal1ifcst1~- impossible for the hank and its braiiches to meet 
tllcir note> for an7 1c11gth of t h e .  I t  is therefore apparent that  the 
Ilro\i-iuli ill thc ~ o t e s  that t h y  are p v a b l e  on demand ar the several 
I)rniiclw i.; of theis esscwce, and, coiisequently, there is at common law 
lie 1i:rLilitv on iuch a lioti, but for not paging it,  ~i-hrn demanded, accord- 
i w  to its tcliior. 

Tht. dcfellsc, Ilo~~-exer. is ]lot founded 0x1 the comnloii law, but upon 
an  ac.1 p s e d  a t  the last session of the Asqembly, entitled "An act in 
~~e l :~ t ion  to e ~ c h a n p ~ s  of llotes b e t ~ e e n  thc ie\ era1 hanks of tliis State.'' 
1-ct tlw iliscwssion of the rule at comnloil law was not the less needful 
in order to a proper understanding of the nature of the contract con- 
.titntc~l by notes in this form. and of the operation of the statute, if i t  
1 ,, effectual. Tts l~riucipal  prorision is that  when a bank or its branch 
~rcseil ts  for 1)agrnent a note of another bank, the latter m a  pay its 
tit,te n-it11 a note or 11ote.i of the formrr. n-itl~ont regard to the 
1,!:1w n-hrre tlie hame may be payable. I t  is rlear that the case ( 80 1 
Iwforr the Conrt is vitliin the act, and that  tlic question is as to its 
~ a l i d i t r .  Tit11 :111 respect to the Legislature and every disposition to 
c.:rrn- out its n ill. if reconcilable with the fm~damental  lax-. the Court 
i - .  ~ ~ r ~ ~ r t l ~ c l c ~ t s .  collstraiiied to  declare this emctillent to be plainly con- 
rrary to the Collstitution of the L-nited States. and, therefore, inopera- 
tixe. It i. .o both u l~on  the ground that the act violates a prox-ision of 
t l ~ r  cllartcr to tlic l~laiiitiff mid upon thc~ l~rinciple that it interferes 
\\-it11 a l ~ d  T-iolatcs snbstailtiw ljrorisions of tlie uotes of the two parties, 
I\ liic*ll cdaii 110 more be clone nit11 resl~ect to the contract of a corporation 
liirn~ t h t  of a ~ ~ a t u ~ a l  pcrsou. Fo r  the Court supposes i t  to be clear law 
that :I cor11or:itioil is, like all iiidividual, bound bv and may take benefit 
of tlie gc,i~eral l u ~ s .  wlwrr it is TI-ithin the reason of them, unless there be 
~mrticular  nlodifications in the charter. I t  is not doubted, for example, 
t h t  a ballli ib rr itliin tlic statute a \  o id i l~g nsurious coxtracts, though no - 
restraint 21s to the ~ x t c  of interest it  m:ly take be expressed in the charter;  
for n hile thcrc arc. ~tsingcwt prohibitiorls against oppression on the needy 
1)) indir ithials n l t l ~  tlicir limitcd ineails, much more nm;t it be sul~posed 
ro be coutrnr? to tlw legislati\ e intention that  banks, d h  their large 
:~bsociatctl wcalt l~ slid I)o\ver of niaking the demand for moiicg easy or 
right, slio111d be without restraint upon their csactioils oil borron-ers. 
Tlic cliartilr>, i n d ~ e d ,  usually prcscril~c a rate of interest or discount. 
But sncli clauses ha\  e tllcir o l~era t io i~  111 p r r ~ e i ~ t i i i g  the effect on the 
Imik of a c1i:rilge of the rate of interest lq a subsequent genrral law, and 
in mukiilg tlie corporatioil n r ~ i r ~ ~ a h l e  to the State for ;I violation of its 
charter. T h e  do not affcct contracts nit11 the hanks, because there is 
110 p r o ~ i s i o i ~  in t l i ~ i ~ i  ios the aloidiilg those oil which a greater rate 
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( S 1  ) is rthcr~.i'd, but tliat is left entirely to the g e l l e d  la\\.. Silive, 
tlit.11, r l ~ c  wstraiiits of gmeral  laws apply to corporntioti~- when 

t h y  arc  n.itlliii the reason of thosr l a w ,  mnless escepted, so they are 
tiititled to all the Im~efits  of those lams like otlwr persons, iuiless es- 
cluded tlierefroi~i bv the. rharter. 11 has beell already sl~o\vri that a 
natural persoil is 11ot botll~d to p a j  u note 111ade payable 011 cle111altd at 
a particular 1)law I I ~ ~ S S  or until it  be preseuted tilere, a1id tliat he is 
not bound to l)ay at ai~other place, for the good reasou that. v S W ~ J ~  at 
that desiguatiol~, Ii(. may uot be prepared wit11 the mea~ls  f o r  llayiug, a i d  
nlay not be able to raise then1 there \vithout loss. IIence that jl~trt of 
the ~ i o t e  is ail essential il~gredii'rlt in the contract, a i d  a statlltr requir- 
ing the creditor in llis uatural capacity to take from his c l c 4 ~ t o 1 ~  in 1 1 q -  
merit of a sun1 due to him at olle place, whicli liad never 111.1.11 there 
clen~ailded, n-onld be plaiuly incol~i~mtible ~ v i t h  those t~vo  l l ru~ i s io l~s  ill 
the C'oi~stitution wliich rest rail^ a State froru makiug al~ytlliilg but 
gold a i d  silrer coin :I tender i n  paynleut of debts, and fro111 pabsillg an?- 
law iirnpairing the obligation of c.oiitracts. Art. 1, sec. 10. Tile ztatute 
under cousidcmtioii is  likewise within that clause of the Constitution, 
for, although that iiistrul~ient does not mentioil corpora t io~~s  by name, 
yet they are \vitl~in it,  as a par t  of the general law, for  the reason 
already giveu; ;uid i t  has, accordii~gly, bee11 repeatedly held tlirougl~out 
the Gnion, for example, that  a legislative charter to a coiyoration is a 
contract of illviolable obligation within that  instrument, and that a 
corporation created by a state may sue i n  the courts of the Cnited 
States or  of amtiler  state. The  rights and contracts of corporations, 
therefore, l ~ a r e  the full  guaranty of the Constitution, and, consequently, 
this statute camot  be ralid, iiiasmuch as i t  essentially changes the 

obligatio11 of the notes issued by the plaintiff, by requiring them 
( 83 ) to be take11 up-in effect, paid-at a different time and place froin 

those a t  which they are payable according to their terms and 
their legal effect wheu they were issued, which may be, a i d  in most 
iiistai~ces ~ u s t  be, to the prejudice of the plaintiff. Sucli modes of 
paymeilt might, doubtless, be required in the charter, and it n-ould then 
be a t  the elcctiou of tlle citizens to accept it or not. I t  is remembered 
tliat the late C'oi~gressiold c l~ar ter  of the Bank of the c~lited States 
1,rovided thitt all the fire-dollar. notes, 110 matter where 1 1 ~ ~ -  payable, 
sl~ould be paid u l m ~  p r r scu tnm~t  at tlle bauk or any bral~c.i~. But witli- 
out a clause. of that Bind ill the charter, the Legislature c i ~ u l o t  give to 
the notes of a bauk a different effect from tliat legally arisiug from their 
terms \\-lieu 111ade; so as to work a prejudice to the bauk. The plaiutiff, 
therefore, was uot bound to take the notes of its branches ill payr~lent 
of t l ~ e  note l~e ld  by it, because those notes were not then and there due, 
and because, if they had been, t h y  were not a constitutional tender. If 
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T!II.J- 11;!11 t!ica11. 01. :it ally t i l l ~ ~  bcfore th i s  ar t ion was hrought, been pre- 
-c.nted :it tlic. p1ac.c.s a t  n-l~icli tlrf- n-ere pay:rble, and  l)ayli~cmt could not 
I,(.  got ,  tl~it?. \\-onld l!al-c hce l~  a r a i l a b l ~  as n set-off. B u t  tha t  was  liot 
t l i ~ r ~ t . .  :illrl t l . e  c m e  t t i r ~ i s  1 n c 1 ~ ~ 1 ~ -  OI I  t l ~ c  t c l ~ d c ~ ,  of the  notes. n n d r ~ r  the 
:,c.t 17f 1 < > ( I .  : ~ t  t 1 1 ~  d~fr11~1:mt 's  hnl~ki l ip  l ~ o u w ,  without tlicir haying 
1 i 1 1  I 1 t o 1 1  or  i 1 1 i 1 1 t 1  Tll(. act t l ~ l l s  1-iolatcs the  
csol~tract. c ~ o ~ ~ , ~ t i t l i f ~ i l  11ctmw1 thew l,tal,tii..~ by their  rcspcct iw ~ ~ o t e s ,  
1>,1th ili ilrc>il, lot to^^ :11!d ~ 1 ) i ~ i t .  m ~ d  is. tlierc.fore. ~ m c o n s t i t u t i o l ~ d .  

1 - I I ~ ( . Y  rhc. sanic clansr of the Coi~stitntioli  the  act is  a ~ o i d e d  for  
: ~ ~ i o t l l c ~  :~c.:rxoli. I t  l r : rppe~~s  tha t  i n  tlic ~) la i l~ t i f f ' s  ch:wter i t  is rspressly 
;~~.oviJcvl  "11r:it I)ills o r  iiotcs issued by ordcr of t h e  corporation, promjs- 
i ~ r p  tlio ; ~ a y n ~ c . ~ ~ t  of nloney to a n y  olle or his order, o r  to the  bearer.  
-!~al! I,(,  l ~ i i r t l i ~ y  m t l  obli,gntor~- on the saaii. ill like ~li:rnncr mid n-it11 
tlio l i h .  i o l . c ~ ~  nud c&ct a s  ii l)ol~ ail?- pr*i~-ate  person, if i ~ s u c d  b r  
hilt1 ~ I I  11is 11:11i1ral rap:acit~-, and  slrsll 11c :!wigi~al)le :III(', ])ego- ( G ) 
ii:~lll*. : I -  if t h y  n-we i s ~ u c d  by sw.11 prir:rte persoii." 2 Rcy. 
t ~ .  8 ,  . c .  2 .  S o n - .  tllc coiltract constituted by the  charter  
ilcmvc~11 ;hi1 S ta te  :rnd t l ~ e  bank. t l i o ~ ~ $ i  inriolablc according to the 
~ ' ~ l ! ~ ~ ~ t l l t i c ) l i .  is ill fact  l-iolated I)>- the  : !c '~ of ISSO, s inw.  i l l ~ d ~ r  the 
c.i1,c*iii11~i:i~i1~cs 111~'11tioli(d ill i t ,  a force and effect is g i ren  to  tlie i ~ a t e s  of 
t l ic .  1,:,1:1; ~i.llic.11 cliffor fro111 t h a t  \vliiclr, a:: notes of persons it1 their 
l i : i t ~ i l ~ l  i.;~liii(.ity, ~11~:- ~~-01i ld legal17 hnl-e. n.liicli c:ilniot l x  donc~. 

I ' l t c ~ ~ ~ ~ ~ f ~ ~ ~ r .  tlic, jurlgnicwt must  be rcl-ersed, and jndgnielit entered for  
t!'c. lll:ii!~iiff O I I  tl~c, c a w  :rprccd, f o l  tlic p r i ~ ~ c i p a l  money, :111d iutcrrst 
f l~t111 i l : i .  ( 1 : ~  of' tlre denia~id.  

( ' ; i t  ii: . \~~~ l i c i l s  I . .  1'001, 4; S. C., 23 : ,>'. I . .  X a t f l ~ t . w s ,  4S S. C.. 45.1 
.? ' tr .~c,f(~,.  ,,. l:u?rl,,, 2: AT. ('., 3" ,,i'. r .  Cn,~tzi~c77, 142 S. ( . .  616:  R. li'. I.. 
c ' l l , - , . l 3 A . ,  , 177 3'. C',. 97. 

1. \Vl!ert. A\. c . o ~ ~ ~ ~ y e d  1;md 10 @., and subsequentl~ remained in the actual 
: l ( l r c ~ r ~ i ~  11osse4on for more tll:~n seren w a r s :  IIcld. that A. could not 
I ' ~ C . O W 1 '  \ritllout sllo~ring some color of title acquired after his conreyance 
r c l  I i . .  i111d tllilt his 110sscssioil ~ r a s  under that colorable title. 



A i ~ ~ ~ . i ~  from k'llis, .I., at  Fal l  Term, 1851, of RAXDOLPH. 
Ejectment. Plaintiff and defendant both claimed under oue Mc- 

Cracken. Plaintiff showed a deed from McCracken to hin~sclf  for the 
premises in question. Defendant relied upon a title s u b s e q w n t l ~  ac- 
quired by McCrackeii to the premises named in  plaintiff's deed, b ~ -  1 irtue 
of ievei1 years open aud adwrsc  possession, accompanied wit11 :i color 
of titlc, which colorable deed he held and cdlaimed nildcr nllc.~i 114 cGn1l- 
T i~ycd to the plaintiff. 

I t  was ill c~ idence  that in thc year -- JlcCracken acquiroil ,i good 
titlc by deed to the premises; that  subsequently he conveyed t h ~ m  by 
deed to plaintiff's lessor, and afterwards remained in  possessit~i~, ~ l a i i n -  
ing and using the land as his own for more than sexen years. m11ri1 he 
cc'nTryed by deed of barpaill and sale to one Sn i i t l~  and ~ ~ I I P I - .  wlm 
regularly and successively conrcyed to  the defendant. A l ~ i d  r11c ,lucq- 
tioil n a s  whether McCrnckcn could acquire title by a sexen year,. 110s- 
wsiio~r under color of title held by h im before and a t  thc timi. h r  con- 

reyed to plaintiff's lcssor; and upon this question t l ~ r  ( Y I I ~ I T  W:IY 

( $5  ) of opinion with tlic plaintiff, for the reason that wllaterrr color 
of title McCYrackcn had when he c.bnrcyed to p1aiiititT'- leisor 

w;~s trailsferred by that coilr-eyance, and because hc was c'it~l'\wd to 
rlaim against his ow11 deed. 

There n-a, ;I rcbrdirt for the plaintiff. Itule for II  ilen t11a1 \ \ ; IS  

grantid slid disc11:lrg~d. n11e11 the defcndmlt alqjealed to t l i ~  Sii l~rimc 
Co1u.t. 

l ' ~ ; i ~ t s o x ,  J. I t  i h  witircly clear that  the ylaintifl \ \as c .~~t l t l rd  to 
reco\(,s. XcCr:tclieil, aftcr his deed to tlir lwsor, had 110 c ~ l o r  t l i '  tltl(., 
and the ad\ erse 1msse~sioii n l~ ic l i  lie held u as "iialied." I t  i- : : 11 -111 (1  to 
suppose that the dcctl n ~ ~ d e r  vhicli he liad originally aequirt tl tlit. 1:~11tl 
c.oiild sc.rvc2 liis p u ~ y o s e  as color of title after hc had passed a11 of his 
rstatc, i i~ terwt ,  and claim niider. it  to the lessor. ('olor of titlc 1- come- 
Ikitcq which purports to give title, but lie had n o t l ~ i i ~ g  of the kit~tl.  The  
detd to him a as f l c t ~ t u s  oficio, except as oil(, of tllc rnesne con\ evartce'; 
of the lessor. I f  l\/IcCrackell had taken tl deed from a third person, 
that would h a l e  bee11 color of title, a i ~ d  se1t311 years adlerse l ,oswssio~~ 
under it mould, in tlic language of the cases, "hare ripened it into a 
1)erfcc.t titlc," thus originatiug ~d1ic11 did not (>.tist at  the date of his 
deed, for  the armnent of this new title would uot be inconsistent with 
the adnlissioil x~hich  he was bound to make, tha t  his deed had passed 
the title to the lessor. IIr might well be heard to say, "I admit that I 



1 ) a s d  t l~r,  title to - o n  by my deed, but I have siuce :r ne\T title, ~rhic l l  
had no existelice nt the time, and ~ h i c h ,  of course, I did not profess to 
pass to yon." 

PER CI-RI 1 1 1 .  Affirmed. 

APPEIL fro111 E l / i ~  ,T., at Fall  'Term, 1851.  of GT'ILEORD. 
The c a v  i q  statcd ilr t h t~  opinion delivered in this C'onrt. 

I'E msos.  J. One T'ais n.aq indr~bted to  the plaintifh $21. Defcndalit 
n a b  indebted to Tass $46, alid the defcndaut pronlisecl l)lai~ltiffa to pay 
them thc debt d n ~  b~ T ' n s  TI-11cn 11c sl~oulcl rernore from a house of the 
defendant in uliicll Iw n a s  tllcn l i ~ i a g .  Tass  af termuds  rnored out of 
the 1io11se. but def~l ldant  did not pay plaintiffs, and thereupon they 
issued a Trarlant to reco7c.r the amount. 

His  H o ~ l o r  held that this promise did uot conic n itllin the  pro^-isiom 
of thc stntutc of frauds. 111 thi. t l~c re  is error. 

Tlle quc,+tiolr is scttled h- D~aughcrri I . Butiting, 31 N. C., 10. We 
1)resume the attention of l i i b  Honor \\-as uot called to it.  I t  is there 
derided that if thc plaiiitiff has u cause of action against 
:111othc1.. to -nliicli the 1)1*oniise sued on is snperaddcd, the statntc> I 5; ) 
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:~l)plic.., a11t1 to pre~.cnt  it^ t i l)pli~atim tlw deht of ~ h c  0 t h ~ ~  must he 
tliichnrged and the p r o ~ ~ l i v  ii~ccl 011 bc~ 5111 stitiitccl for it. In  thiq 

:I.(. tht. i l ~ b t  of T7ass was not discllarped. I l e  continued the debtor of 
t11(. l,laintiffq, and the 1)rornise of the debt was superadded, and is a 
pron~i-e to pay thc debt of another \Tithin the rerp words of the statute. 

I t  was -aid by counsel for plaintiff that there was a new consideration 
for thc p r o ~ ~ ~ i s e  of the defendant. Admit that Vass's removing from 
I ~ I P  11oiiqr did amount to a consideration-the same case decides that 
11iakcs n o  difference. I t  required no statute to make void a promise not 
foiu~dcd 111)o11 a consideration. I t  is only in cases where there is a 
c.o~lsideration to support the promisc that the statute of frauds must 
1~ called into action. 

I'hc (*ounsel cited Tl/omas 7.. Williams, 21 E. Ch., 133; Edwards e. 
I< r l / r ! / .  6 X .  6- S., 204; Casthing c. Aubit, 2 Eat., 325, for the position 
that a n c \ ~  consideration takes the ~ r o m i s e  out of the statute. These 
cases, so f a r  from conflicting wit11 Draughton I ? .  Eunting, s u p ~ a ,  might 
properly hare been relied 011 as authorities in support of the decision. 
'rl~i. princil)le is this: MTheii, in consideration of a promise to pay the 
debt of another, the defendant recei~es property and realizes the pro- 
iwds, t l i ~  promise is not within the mischief pro~ided against, and the 
plaintiff map recorer on the promise or in an action for money had and 
wceired. For  although the promise is in words to pay the debt of 
co not her. ; ~ n d  the performance of it discharges that debt, still the con- 
sideration TYas not for the benefit or ease of the original debtor, but for 
:I pi~rpow entirely collateral, so as to create an original and distinct 

cause of action. For instance, one holding property in trust to 
i \ q  > sell for certain creditors, finding that another creditor has an 

c s e c i ~ t i o ~ ~  ~ ~ h i c h  owrrcaches his title and gires a lien by a prior 
tmt, >a.s to him, "Permit me to go on and sell, and I will pap pour 
dt1bt." 

( ' i t t d :  Hici.5 1..  C?i f thrr ,  6 1  S. C., 355; Combs e. flarshaw, 63 
S. C.,  199; Threadgill 1..  McLendon, 76 S. C., 27; Xasoiz I .  Wilson, 
84 S.  C,., 34;  Tlrhitehulst 1%. II!jman, 90 S. C., 490; Ilaicn I .  Blurell,  
119 S. C., 547; I'oorhres c. Porter, 134 S. C., 60.5; Peele v .  Powell, 
136 S. C., 557; Craig 1. .  !Stewart, 163 X. C., 535; Rector 7.. L y d ~ ,  180 
S. P.. 578. 



I-)-. I I ~ .  . I)c~ilr~~d:rnt hnd ;L 1iepi.o stoleu from l i i n ~  and offered :i 

~ e \ ~ ; i r r l  I I I  t l ~es i  w o ~ ~ l s  for thc :ipprellc~ision of the felon, one Xoore, and 
111(, IlrgT:): "-1 ~ , c v a ~ d  (If $100 for the apprehcusion of botli, or $50 for 
tlie ~ y r ~  uut of the State : $25 for tlw apprelmision of the ~icgro  ~vi th in  
the Statc. and his dc l i rer -  to tlic slibscriher: or for beeping him so that 
his o ~ ~ n e r  yets hiin again." 

The plai~itifls :~pprel~cnded but11 Xoore :111d the negro withill ( 89 ) 
this Statv. :11i(1 lmt Noow in ILoc~lii~~gli:~n~ ,jail and deliyered tlw 
n e p  rib the defendant, ~ v h o  paid them $23, bnt refused to I J : I ~  t l i ~  
o r l l c~  t*;:~. f111 n-liic.11 tho plailitiff's bring this siiit. ITis Honor thought 
l)lai~,tif?'. n-c.re c ~ i i t i t l ~ ~ l  to tlit. r e ~ a r d  of $100. :iircl tliea had judgment for 
$75 .  : ~ n d  tlrfcndal~t :~l)pe:iled. 

IT i. u ~ , ~ i i . ( ~ ~ - < : ~ l . y  to lioticc t h ~ '  otlier question made in the case. We 
diffvr \ \ - i ~ 1 1  his I l o~!o r  :IS to the construction of the ad~ert isement.  The 
n l c n i l j ~ , ~  rif t11c clt~f'endiiiit is th is :  I f  the feloii sl~caceds ill gettirug the 
1~cpl.r) ~ I I I T  of tltca Pt::to. IT-~I( , I I  the. risk of losing the 1)roperty d l  be 
i n ~ r t l i ~ i ~ . u ~ :  ~ I J  s~ i l~ iu l a t e  c x r ~ t i o ~ l  I n-ill g i w  $100,  pro^-ided botli are 
nppreiic~~Jii1. or $50 f o r  the llrgro. I f  lie does iiot succecd ill getting 
the. nt.pr.i~ olit thc Stntp. 1  ill g i ~ c  $25 for the apprehension of the 
zlepru. H i -  object ~i-as to secure tlir lregro; he offers nothing for the 
a1~l~rr~lic~lisiori of tlic feloll cithcr out of or in tlie State, unless the negro 
i=  :~lil~r,.l~(.ndr'd j :md if t l r ~  11rg1.0 sliodd he sreured before getting out of 
tlre Stat,. .  rllcli lie l e a ~ c s  tlic, felo~i to the rigilance of the citizens. This 
is a nlorr. reasonable eonstrlicrioli t l m i  that  he meant, if the negro was 
appl*rl~f>licied ~ r i t h i n  tlie State he would giye $25 for him, and the addi- 
tiorla1 i i m  of $;r) for t l l ~  app~dlensioii  of the felon. 



Our  coiiclusioii is aided by the grammatical constructiou. T ~ I P  wml.  
"out of the State7' refer as well to the $100 for both as to thc $>(I for  
the negro, these two propositioiis being coilnected by tlw d i ~ j u ~ i t ~ t i ~ e  

conjunctire "or." I t  is further aided by the punctuation, for 
( 90 ) which purpose the original mas sent. The  only stop in the whole 

clause, except a conma,  is  after the words "out of the State." 
where there is  a semicolon, indicating that  the sente~lcc. is thew diridrd. 

1. As the allt~gatioi~s ill  ;I petitiou for a t1irort:t~ itre tlirrctetl I, \-  statr~tc. i11 he 
sworn to. it is more eml)l~atically requirrtl ill such a case ~ I I ; I I I  ill ~ ~ t l ~ t ' r s  
that the allegatiolrs imtl lrroofs s1111ultl t ,orresl~o~~tl: otl~er\\.isc~. TII~. I ' ( ~ \ u . t  
cairnot decree a tlirorcr,. 

2. I f  a wife leaves a husband aixl refuses to live with him. ~ r ~ i t l r o t t l  s ~ c f i r . i r , ~ r t  
c.r11rs~, ilnd 11v ;~ft(mr:irds lire,< i n  :~tlnltery. this is no c.;tlise for  gw~rt i l~p  
 he^. ;I tli\-orce. 

A 1 ~ ~ ~ ~ i ~  from Uick ,  J. ,  at  Fall  l'erm, 1831, of C.\r,. L I ~ I G : T .  

The case is stated ill the ol~i~lioii  of this Court. 

P ~ m s o s ,  J. This is a petitioil for  a di~orccl. 'Tlw court gr~ii t t rd :1 
divorce, and from this decree the defendant appealed. The  fact.; were 
these : The parties were marricd in January ,  1544, aiid l i ~  cd together 
until J u n e  of that  year, rnhc.11, as the p e t i t i o ~ ~ e r  allcges, the defes~ciaiit 
committed the crime of forgery, and his guilt being disco~erect soon 
thereafter, he abandoned ('and deserted your l)etitioiir.r, and left her 
dependent upon the care and protection of lier motlier, with ~ r l ~ o ~ u  she 
has lived erer  since." "That s i i m  your petitioner x a s  thus dezerted 
by the husband, he has lired ill the c o u ~ t y  of Jones, keeping Inillself 
concealed as mucll as  possible during thc day aud indulgiug hii~lself i n  
his  ices at ~ ~ i g l i t ,  m d  does not renture to the couiity of Crareil. n-here 
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for tlic jury to rol~filie t h ~ i r  aiteiltiol~ to what took place a f t e r  August, 
I M j ,  in ordcr to dwidv wlretlicr the defnidant Ilnd se11~1~ated himself 
froln the petitioner against 11cr consent." 

We are  to t:rkc the. issucs and t l ~ ~  f i n d i ~ ~ g  to be in  theit. n ords: "The 
defendant a f t e r  A i ~ g u s t ,  1S4.5. (lid separate l~ i~nse l f  from the petitioner 
: ~ n d  l i \e  in aiiulttq-," t3tc.. C'onsequcvrtl-, there is :I mriance  between 
the "probatu" a ~ ~ t l  tlic " u l l i ~ q a l a , "  for tlie prtitioiier alleges that  the 
tlcfendant q,ar:rrcd himsc~lf from her in 1844. So the decree for n 
dixorcc is p ~ i t  c i m p l ~  011 tl1(3 ])roof :~nd  not 011 the ground that  the 
ullegutions werci pro\eil. 111 this tlicare is crror. An  :~llcgation without 
]woof passes for uotliiag ; proof without an  allegation passes for noth- 
ilrg. This  is the 1.111~ in refvrcnce to all proceedings in court, for with- 
out a distinct z~llecution t l ~ c  defcndallt is left in tlie dark. and c.:lnnot 
Iw expected to come prepared with his proofs. But in a divorce case 
the. statute requires not only th:rt the allegations slioi&l be ~nadt, ,  but 
should be s t o o m  to. I t  may be proper to notice the fact that the  petition 
wab amended. m t l  was not sworn to as amended. T \ ' c  do llot nut our 
clc,cision oil tliat, but we think clearly that  all the allegatiol~s introduced 
by thc arnendrnei~t a re  for that  reason out of the caw. It is said tha t  

the ullcgation is  prolen, ( w x p t  in regard to the time, and that  
( !J[i ) time is inlrnaterial-"it is not the essence of a contract or of an  

offense." This is, in general, t rue ;  but "tinle" is sometimes 
111:rterial; and u l ~ e n  so, it  is just as important to ] ) row the allegation 
in referel~cc to it ns anything elbe; m d  tlie questin11 is, "Was it material 
to fix t h e  tirne of the separation ?" 

I f  a wife l e : ~ ~  c a husband and rpfuscs to li\ e \\ it11 11i1l1. u'itliout ~ u f -  
/ i c i ~ n t  CUUSB, and lle nftc~mards l i ~ e s  in adultery, this is  no cause of di- 
\orcc, for  the conseq~~c~nce niay he ascribed to  her prior \ iolation of the 
duty of a ~ i i f c .  ( 'So  o i ~ c  sllall be allowed to take a d ~ a n t a g e  of his own 
\vrong.?' 

I f  a husband is accused of a cr i~nc ,  or if lie is g n i l t ~  of i t ,  this is no 
sufficient cause for his wife to refuse to l i ~ e  with hinl, and she is  not 
thereby justified in a riolation of her marriage vov.  Slie agreed to take 
him "for better or for  worse." 

The petitioner alleges that  the defelldant ubutltloitctl k c ~ r  ( tha t  i s  tlie 
most expressive word) in 1844. This allegation i h  denied, and the de- 
Sei~dant says he and the petitiolrcl "lired up011 the best and most con- 
jugal terms" unti l  after ilugn~-~lst, 1848, when she was "forced by her 
mother and other persons uufriendlg to him to abandon him and to 
refuse to live with him." The ldeaclings, therefore, make this distinct 
issue: Was the fact that  the parties ceased to live together as man and 
wife caused by the act of the petitioner, to which, i t  is alleged, she was 
persuaded or forced by othcl.s, or mas i t  caused by the act  of the de- 



fendant, 11e b e i q  ullr\-illirig to l i ~ c  \\.it11 her, and rejectiiig her as his 
wife? 111 reference to this issuc, time i.s i m f c i , i a l ,  for the \-ery questioii 
is, Wlti:li of the t\vo \vas the first, ill l ~ o i ~ l t  of time. n-Ilo came to tlie 
determiliatioll not to recognize tlic otllrr. in ~ . io la t io l~  of the duties inl- 
posed by the marriage vow? 

Upon the nc.st trial we hope tlie ishutls u 4 l  be n io l~:  I ~ ~ c c i s c  in ( 97 ) 
ternla, iuld ir! refeiwice to the l~oints 11ut a t  iseuc Iry ill(. 1)le. ( I (  I' lngs. 

,1~rsar~ from Ellis, . I . ,  at l 'all 7'crnl, 1851, of CH ITHAM. 

The  facts of thc c2:lse are stated in the opinion of the C'onrt. 

PEAK~OIT, J. This is assunipsit for rhe sum agreed to be paid as the 
hire of :I slave in 1542. The v r i t  \vas issued in 1848. The  defendant 
lelied on the statute of limitations. There m s  a special replication of 
:L pronlise to pay vitliin three years, upon which issue v a s  joined. 
To prove the new promise, plainti8 gave exidelice of a conversa- ( 9s ) 
tion between hiniseli and defendant i n  1847, i n  which plaintiff' 
tlen~anded payment of the hire of the slaxe; defendant replied he war 
not the11 ready to do so;  plaintiff thereupon requested him to give his 
note ; defendant asked, ('Will riot other notes or judgments do ?" P l a i n  
tiff replied, "Yes, if they are good." 1)efendant said. "They shall he 
good, or, if t1ic.y a le  not, I mill make tlicnl good." 

Thc court instructed the jury to find for the dcfcnclant. being of 
opinioll that tllis (.\ idrnce did not renlox c the bar of tlie ctlltute. C o u n s ~ l  



of plaintiff tllc.?~ rcqnc~itetl the c.oi11.t to i ~ ~ s t r u c t  the jury that if in their 
opinion the dcfei~cla~lt had acknowledged that the debt ~ v a s  still snbsist- 
i ~ ~ g ,  or that  lit, mcant, by the lailguagc used, to promise to pay it, i n  
~ i t l i e r  cvcwt ~)Iaintiff mas entitled to a rerdict, the counsel insistillg tha t  
thr, m t ~ a n i ~ ~ g  of the defendant iindcr the circumstances was a question 
of fact to hc asceltained by tht. jury. This n a s  refused, and for this 
the p l a i ~ ~ t i f l  cwq)ted.  A wrdict  was rendered for the defendant upon 
the plea of the statute of limitations, and frolr~ the, judgment there011 
t h ~  plai~ltiff alq~ealed. 

When this vast was bcforc us ill 1850, 3 3  S. C., 447, there was no 
c,\idenccl from vhich  it c o d d  be i i~fer rcd  that  the proposal to pay in  
ilotes xva5 accepted, and it w s  hcld to be x~i th in  the principle of Wolf T .  

Fleming, 23 N. C., 290. As tlw case lion7 comes up, the plaintiff has a 
right to imist  that i t  should be taken that  the proposal mas accepted. 
a i d  that it  was agreed that  the debt should be paid ill good notes. The  
]mint is th is :  Iloes a promise to pay in good notes sustain the replica- 

. tiou of a ncw promise to pay  within three years? I n  other words, is a 
promise to i ~ a y  in , p o d  u o f ~ t t h e  same in its legal effect as a 

j $19 ) promise to pay in monejy' The difference is so obrious as almost 
to make it unilecessary to point it o ~ t .  A. owes B. $100. The 

wtion is barred by the  statute of limitations. ,I. says, "I will give you 
21 horse that  is worth $100 in satisfactio~i of the debt." B. agrees to the 
])ropositio~l ; but A. afterxards refuses to df~lixer the horse, and there- 
npou B.  brings suit--not on thc special promise, but for the original 
debt, and, in reply to the statute of limitations, alleges a new promise 
to pay, and for proof relics on the promise to delirer a horse. Counsel 
for  plaintiff admits that  a promise to pay nleans a promise to pay the 
nioiiey-specie. Bu t  h(1 suggests that  a promise to pay the notes of 
illdiriduals is the same as a prornise to pay in  bank bills, and asks: 
Supposc thc d e f c d a n t  had promised to pay in notes of the "Bank of 
the State," would not that  support the allegation of a new promise? The 
fallacy of the argument is  in this : Bank bills are so generally received 
a s  nlonc- that  they not oilly represent money, but, in common parlance, 
are taken to mean money. I n  our case i t  was el-idently not the intention 
of the defendant to assume to pay the debt irr money or i n  bank bills, 
because he assumes sppcially to pay i t  in notes or judgments on third 
l)ersons, \d1om he will guarantee to be good. This cannot i n  any way be 
coustrued to be a promise to pay in money. 

The othcr ground of exccptioll, bccausc~ the mcmiing of the words ought 
to hare  been left to tllc jury, \i 21s p r o l ~ ~ l y  abaildoned. 

PER C'r  K I A A I .  Affirmed. 

C'ited: J lcCurry  1 , .  AllcKessu~~, 41) S. C., 512. 
i s  



.\PI,L \ I  t i ~ ~ i r i  ,'otf/c , .I.. at IJ:rll Term, I q j l ,  of mT \srrrsc7Tos. 
Thi. iq :III  act iol~ oii :I jndcmcnt rendrrcd in Washington Comlty 

('011rt 111 S o v e n i l ~ ( ~ .  1811, azai~ist  the defendant m1d onc Fagan for 
Xl: i ; . ' . l .  ,rnd the l)l( :I* arc l)apnle~rt and satisfaction. The eridence xvaS 
tlr:rt 111 Sc~l)tcn~hcxr or Octohc~.. 1842, one I )a~- is ,  then sheriff of the 
( o i i r i r \ .  irl~plieci to l?ag:ni for ;I I O : I ~ I  of' $300, and that Fapail rrplied that  
11v  1i:itl 110 1 1 1 0 1 1 ~ ~  of hi- OTTT, hut lianded him that  sum and took liiq 
i(w111: : ~ n d  i~otc, thelefor. telling 1kt1-i~ at the, same t i m ~  that  he xi-islied 
it nlq~llc~(l t o  cwvntioris :gainst liinr. Aftcrxmrds the sheriff rewired 
cwcwrit~iii : I ~ : I I I I ~ ~  F'aga~i. and anlongst them nTas a f i e l i  f n c l as  on the 
i n ~ l ~ i l t r ~ ~ t  of Ti~rknitoli against Fagan and G u ~ t h e r ;  and he also received 
orhc.1- : rg :~ i~~ , t  (:~i) thr r  alone. and on 1 6  Sorember  f o l l o ~ ~ i n g .  a deputv 
,li(wti : r l q ~ l i ~ d  to Fagan for pavment of those to x~hich  he was a party, 
,rt111 F a g a n  d t ~ l i ~  cllcd to him tlir note or reccipt of n a r i s  and requested 
111111 ri~crc>out to qatiiiy tlicl c sccu t io~~  of 'I'nrkinto~i. and the deputT' 
:,crtdc.~l t o  tlo ,o, a ~ r d  r.iitc,red wtiqfaction thereon. &iftern-ards 
tlrv tltlriitr al)l)li(d illso to (:uytlicr fol* 1):lyrncmt of tlie csec2u- (101) 
11011. . igal~r<t hinl. Inlt !ie n :31 ii~lahle to raise the money. and an 
, ~ r ~ i a ~ ~ c o n ~ w ~ t  n:rs tl~cw 11r:rdc brlt~~ecli Faeall, GUJ-they. :md tlie deputy 
.llc.~iti tll:rt tlic \aid ~11111 of $130 should bc then apl~licd to the esecu- 
t I O I ~  :lc:lllr.t ( ; i i ~  t11~ 1. a l m e  illstcad of Tarkintoll against him and Eagan. 
:~irtl r1l:rt n l i t~~r  T:rrl<iiitoli s l l o~~ ld  w m t  his molicy raised Guytlier s h o d d  
]I:I> t l l i .  n-llolc ot i t ;  :lird in collformity thereto the depu t -  sheriff. by 
t l ~ t .  1111~ c. tioil. of (+i~ytlicr, ~t1vc.k out tlw entry of "satisfaction" on the 
~~l:rl~iriff 'a c.aec'utio~~ against Fagall and Gus ther and applied the samc 
,iiiionl~t to tllr cliwllai-gc of thc executions against Guytller alone. Thc  
( riiirr i i~+truc~trd  thc jury that tlie e~ idencc  did not support the isiues on 
t l ~ r ~  1~,11*t of the defendant, and the plaintiff had a rerdict and judgment, 
i 10111 11 111c.11 ( l ~ f e n ~ l a n t  nl)pealcd. 



Rr I r n ,  C'. J .  T h e  juclgincnt 111u.t I r  nh ln icd .  I t  is n d ~ n l ~ r ~ d  t h a t  
directions at  thc tirile of ] ) :~\nicnt ,  to a p p l ~  it  i ~ i  qati.fac.tion of , c  par-  
t;cular csecutiou, nould .  vliile th ine-  ren1ai11c.d in t h a t  ;rate. ire p i  itno 
tnc i e  a disc.liarp of tlic rsrcut ion,  :ind niakc it  71 r o ~ ~ g f u l  111 tlir  . h r ~ i f f  
to proceed f u r t h r r  on  i t  -111d i t  need not ijc dcliied t h a t  if alL I s i w ~ t i o n  
be against tno ,  and mle of tlicm p q  i n o n e  oil i t .  11e mid tlri -2icriff 
cannot aftern-::ld.. t l ioupl~ hrfore the  l e t u r ~ i ,  cliaiige thc  al,plic.:~r~on t o  
the prejudice of tllc~ othcr dcfrndant .  For .  1 1 o ~ r e ~  e r  tha t  m q -  IF. 1r can- 
not affect th i s  c o n t r o ~  ers) .  1w:ruse hot11 of the d e h t o ~  <-tlirb pic - w r  dc- 
fendant  and F a ~ a l ~ - g a \ c '  d l iwt ions  to t h e  sliwiff to  appl3 tho monep 
to a n  execation ac,!~i~-t  this  defel~clant alorie, and,  cu l l -eqne~i t l~ .  not to  

r e t w n  plailitiff's e w c u t i o i ~  satiified. T r  iq the vnne.  -11c.1i. ,cs i f  
( 1 0 1 )  tlie c s c c n t i o ~ ~  had 11cc.11 ;ig:~inst a s inelr  ~ m s o n .  n h o .  ,lire1 1 ) a y  

ing the shc4f i  n .lini oi niolicy nit11 ,in l n t ~ i i t i o n  to cli.vl1a1.ce IT.  

l r r c l i ~ e d  t h e  same hack or  had  i t  applied TO another  demand ,to&st 
hini ill tlie harids of t h e  -1irriff. T h e  creditor. indeed. nlight in-ibr, t h a t  
the  s h c ~ i f f  ~ l i o u l d  hold the ~ I I O ~ I ~ ,  once 111 hi* hands,  fo r  h im,  ~ n d  lie 
iiiiglit look to the  sheriff f o r  it .  B u t  .I> lwt~reeli t h e  debtor arid rr idi tor ,  
the  la t ter  is not hound to do so, f o r  a >  the dehtor got h i s  moliey hack o r  
had  the  use of i t  111 anotlicr mannor lwfore it  n a s  coiicluqi~ely applied, 
by  being actual l j  paid to  t h e  r r e d i t o ~  or  1)) t h e  shrriff's w t u r n  of t h e  
6 m  i facias, the cicditor ought to l i a ~  P his  electioii to raise it  f r o m  t h e  
debtor.. The  case is mucli tlie same as if :I sheriff seize goads t o  tlle 
T alue of tlie debt. and  tlie debtor got them before a sale;  alid that  i s  
certaiiily not a satisfactioli. T h e  officer's memorandum on the  ~ r i t  of 
thc l c ~ y  or  of satisfaction call make 110 difference i n  either c,!se, because 
i t  is  not a re tu rn  ilntil he  m a k t s  i t  to  tlie court,  arid i n  t h e  meann.liile 
i t  is  i n  his  p o ~ r c r ,  aud. illdeed, i t  is  his  d u t ~ ,  to  al ter  it a s  the t l u r h  ma17 
require. I t  ~i~oulcl  he a reproach to the law ~f judgmnite  and  esewtioirs  
could be t h n a r t r d  hy  n trivk like thi., vhicl i  is too niuc11 a g a ~ i i > t  nlorals 
]lot t o  be also against  la^^. 
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of thc clitirc. sn11jcc.t of the account takes place ill the court below than 
it l ) icon~r~i  nccesia? to qirc to it in this Court, and it is therefore proper 
t o  I)resiime that tlic rate adopted in the court belov is correct. 

Bilt it iq a+d, L-pon  hat principle can this Court r m i e ~  a matter 
of divretion n-hie11 has been acted on in tlie court b e l o r ?  The distinc- 
tioil is thib: JTlien the exercise of discretion is in reference to a matter 
arising collaternl1:-, and which does not present itself as a question in 
t l ~ r  cnuv ,  the dccision of the court below is  conclusi~e, as in cases of 
a~~iondnicnt ;  but wlien the discretion is used in reference to a question 
0 1  t h r  rnrisc, tlic dwision is 5uhject to revien. Fo r  although in  one 
V I I . ( ~  it ih a m:~ttcr of discrc'tion. still, being a question in the cause, 

tlie appeal n liicll brinqs np the wliole case necessaril- brings it up. 
i 105 ) Tlie act ill wfcrencc to the recovery of '(legacies, filial por- 

tiom, slid di,tributirc s l i a r d  confers on the county court equitv 
jm.idietion to a limited extent, under vhich  those courts enter into all 
niattrri: connectccl n-it11 taking accounts and settling estates, among 
T\ liicli thr, allou a n c ~  to execntors and administrators is a question pre- 
wi ted  in cArclry c a v ,  and is just as niuch a question in f h e  cause as allom- 
i ~ i g  or rejwtilig :I ~ o ~ ~ c l i e r :  ronsequently, an appeal carries u p  the 
cpestioii of commissions to tlie Superior Court, and to a liniited extent 
incidrntally confers (lquity jnrisdiction upon tlie law side of that  court. 

:ippeal to this Pourt  has a like effect. I n  TT-alton c. Acery, 22 N. C., 
411, t l~iq qutlitioli iy discubied, a l ~ d  it is held: "Tlie subject of com- . . 
~uisslons, a? i i \ c i d i ~ ~ ~ t u l  to tlic settlement of administrators, is within 
the. cog1iizalic.e of c~ ?r:- (.ourt exercising equitable jurisdiction in a suit 
foiz ~ I I P  1 ) u r p o ~  of wttliiig t h o v  ac~ouiits." Tt v a s  insisted hy plaintiff's 
c*ounscl that a* to O I L ( .  item tl~c, al lo~~anc'e n a s  Z C T O T Z ~  in, p ~ i n c i p l e ,  and 
of conrse ought to lx~ c.orl.ecte(1. Tlie intestate held on one White a 
l~o te  for $12,000. Tlii, not(, t l i ~  adnlinistrator passed orer, as cash, to 
tlie guardian of sonic of tlic distributees; tlic amount is included under 
tlie head of "rect~ipt~," u l~on  nhicli conimi~sions are allowed. I t  is 
iilgued, this note, beii~g passed orcr ~vitliout tlie trouble of collection, is 
likc the case of a sla\ e deli\ ered to a. distrihutee ~~Elose  Talue is not to be 
ii~cluded under tlic head of "rcceil~ts." The argument merited con- 
kideration, but TI-e hare  conic. to tlie conclusiou that  the ca.ses are not 
rl,e sanie. I n  ref'rrwce to u s l a ~  e, the administrator has no responsi- 
I~ll i ty:  ~vliereas. 1 y  ~ o t  requiring pagment of the note, he becomes 

chargeabl(x for tlie amount. Thcre is the further consideration: 
i 1 0 G )  a note 1 ) a ~ c ~ d  orer in this x-ay is kept a t  interest all the time. 

This is for  tlic benefit of the estate, a i d  if the administrator 
c.11oo~s to takr tlic, riik, wc can Gee no reason for requiring h i n ~  to 
collect any I I O ~ C .  I t  is said, again, in refcre~lce to this note, the rate 
of c~olimissiol~s is t l c t r > / y  c~tccss i l~e .  I f  this was an isolated question, we 



sl~ould h a w  no hesitation in s a ~ i n g  that  the alloviance was excessive. 
But  when TTe see this mas a large estate, involved in  a good deal of 
litigation, although taking it all together we think the commissions are 
high. yet TTe do not consider them so exorbitant as to  call fo r  inter- 
fercnce on our  part, i n  the face of the decision of the county court, 
which n as concurred in by the Superior Court. 

C'ited: W h i t f o ~ l  I . .  E'oy, 6 5  K. C., 277 ; Green 1 % .  Barbee, 54 N. C., 72; 
, ~ c i ~ g g s  1.. S t e r e m o n ,  100 S. C., 359; B a d ;  v. Bank, 126 S. C., 537. 

THOJIAS R1C'HARI)SOS v. JOEI, STRONG. 

1. ('ontracts wit11 lur~atics are not all absolutelr ~oicl :  but such as are 
ft1irl~- made wit11 them, for necessaries or things suitable to their con- 
dition and habits of life, will he sustained. 

2 Whele a person is insane. so as to attempt injurg to  himself and the 
(1e.truction of his property, the services of a nurse rund guard fall within 
the c lxs  of n~cessarieq a4 defined hg 1x1~. 

~ I ~ E A L  from Ellis, .T., at Fal l  Term, 1851, of GRANVILLE. (107) 
.Lscicml~sit for work and labor, tried on the general issue. The  

case TT-as that  the defendant became insane, and so much so as to 
atteml)t injury to himself and the destruction of his property. H e  
hnd negro sen-ants, but his physician and relations thought it neces- 
qar? that there should be some white person with him, as a nurse 
and n guard against his T-iolence; and a son-in-law of the defendant 
requested the plaintiff to attend on him. H e  did so, and upon de- 
fendant's recoIery he refused to pay him anathing, and this action was 
brouglit. Defendant objected that  as he was a lunatic a t  the time, no 
promise could bc implied, and also that  plaintiff's serrices were un- 
neccssav. But tlic court instructed the jury that  if they belieTed the 
eTic1encp as to the condition of the defendant, and the state of his 
fami l - .  the srr7 ices of the plaintiff v-ere necessary to the defendant; 
and if so, the plaintiff was entitled to yecorer. Verdict and judgment 
for plaintiff, and defendant appealed. 



or  r1ti11,gi s i~i t : l l~lr  to tl~!,ir c u i t l i t i o ~ ~  or  habits of lif? arc. to  be .~ i~s ta i~ i t . t l .  
7 '11~ 1t.atlilig cGaw (111 t l i ~  5:ll)jwt in El ip la i~d  is  tliat of I ? ! r . ~ f o ~ ~  I , .  6111 .1  of . . l ' o t f s t t ~ o u f l /  : 8~11il i l l  TaIl!,i 1 , .  T(/l/:,i, 22 S. ('., 355. t l i ~  ,sirme ~ I J ~ I I L O I I  1 ~ ~ 1 s  

i ,oi i ( l (~ri~ig I I ~ ( ' ( ' o ~ ~ ; I I , J .  - f ~ n i ( c : '  o r  .iuI)1)lyi~ig iim.(.ssa~,y nr t iv le~ ,  aiid i n -  
I I  1 0  : o w  to - o r  t l i .  I ~ i d e t d ,  \\.itli \ \ . l ia to~-e~.  

( I() , \ )  l ~ r o l ) r i ( > t ~ -  111e : ~ ~ i r i ( . ~ l t  nt:1xi111 tltat 110 one 011glit T O  1x1 : ~ l l o \ \ d  

~! l lo~ \ -a~~c .c . ,  liov.r\-c.r : ~ s s i d ~ o i ~ s  n~tcl cff'wti~cl the ~ ~ t t e l ~ t i o ~ r s  to the, 1):lrty 
t i 1 1  I :  I 'I 'lir.wfor~, t1ic.w is 110 rniddlr ~ r o u l i d  I w t ~ r r c ~ i  1(.:1v- 
i,lrg ail ii1111;1r)])y I , C ~ S O I I  t1111s nfflictcd drst i tutc  of tliosc scrr icw slid 
t l ~ i ~ r p s  i ~ ~ d i s p r ~ t s a l ~ l ( >  to Itis ])roper rcstraint  and r c w m y - ,  o r  l i o n - i . ~ c ~  
i,icli. tlcpclido~it f o r  tlicni on gratui tous he l ie~olc~icc ,  on the one I i a ~ ~ d .  

~ r m u u e r a t i o i ~ . .  t l i o i ~ g l ~  i i~capablc at  tlw moment of makillg a n  actiial 
rcqile,t. Tlic rcawn e x t e ~ i d ~  to n i d i c a l  srrr ices  to  a m a d m a l ~ .  a ~ i d  to 
tliow of a Iinrcc f o l  h im,  o r  of a guard  to protect h i m  f rom 21 propensity 
to drstroy liimwlf or liis property. 111 the  c a w  hefore t h e  C'ourt thtx 
i~lai l t t i f l  actccl a t  tltc iltstance of dcfelidnnt's medical a d ~ i s e r  slid liii  
11c3aiwt frimld alttl r c l a t i ~ e ,  liot insisting, h o w e ~ e r  disagreeable the duty.  
oil : I I I ~  s t i l m l n t i o ~ ~  for  high n-apes, hut co~rt(wt  ~ v i t l i  a p c o i f i ~ m  7 1 1 1 ' 1  1 1 i 1 .  
His c o ~ ~ t l u c t  n-:IS, t l ~ ( w f o r e ,  as  f a i r  as i t  c o d d  he. 

L7po11 tlic other 1)oilit t h w c  is lio doubt. TThat the  plaintiff did cer- 
t:iinlv frills \vithilr t l i ~  class of ~ ~ e c r s s n r i c ~ s  as dcfinecl iu tlw Ian-. 



1. 111 conclenn~ii~r ail acre of l:md for the l ) r n l w c l  of erectiug ;I mill. ~ 1 1 v  
Court is forl~itldcil to coi~firm the rcy~ort of tllr c.oi1li11iqqioi1el.s if i t  t:rIics 
away "l~ousc*, c,tc."-;~ntl. l ~ y  neccw;rry inll~lic:itioli, the c.oiii~iiissio~lc'l.i 
are forl)idtlel~ to i~lclnde them ill thc\ir s i i r ~ r y .  

SISH, J. Philitiff '  filcd his  1)etitioli i l l  the C o n ~ i t ~ -  Court  of H v n ~  
to c.ondemn all acre of defendaiit's lalid f o r  t h e  1i11rpo~e of n w t i n q  a 
1 1 1  C'opie. of the  11c titioil n-crcl irslicd to defendant. aild four  
freeholders v e r e  appoilited 1 ) ~ -  tlic c o m t  to  In- off and ~ a l u c  t h e  acrc. 
Thc commissioiiw. made thclir relbort a t  n mhscqnclit term of t h e  court. 
1 1 1  their  rcport t l i q  designate, the‘ hegillniiie of the  a c w  nq fo l lovs :  
"Begiiii~inp ill tllc celitrr of tllc said Currt+s'. millclam, iniiuecliatclx- a t  
tlic cast side of R ~ i t ~ ~ i n n ' q  Crcck." A\ll t h e  othcr  mete< mld homtds are  

' qct f o r t h ;  the:- 7 a!w thc. acre a t  $10. T h i s  return is  made under  their  
Ilnilds :rud seals a1id is dated in 1S31. T)cf'cwda~lt oljjcctcd to the  
c~~iif i rmatiol i  of tlic report ,  f i r s f ,  "hecnnw of the, n a i ~ t  of (1efiilit~- (110) 
li(-\  i n  the  d ~ ~ ( ~ i 1 i t i o i 1  of t h ~  land sct a lmr t :  1)ecau.~ tllc vallic 
itnrcd of tlie I : I I I (~  i i  ~ ~ n t ,  ill fact.  such as  it  should b c :  : I I I ~ ,  f h i ~ r l .  became 
the r c l ~ o l t  doe. not .tat(, a t  n l i :~ t  p u r t i c ~ l l a r  timc i t  n.as niaclc." T h e  
c2bjectiolls n i w 3  o ~ c r l u l c t l  Ly t h r  c o i n l t , ~  court,  :nid a n  appeal taken to 
t l ~ e  S11l)elior Conrt .  ~vl ierc  thc jndpmnrt  n a s  affirmed, :lncl mi appeal  
t : ~ k e n  to this  ('o111t. T h e  case s tat()< "that q h o i ~ t l  :rfter the, l~c t i t ion  W : I ~  

filed, and bt~fortl t h e  fre~l iolderq la id off tlw acre mentioned i n  their  
~ q j o r t ,  the petitiolicr par t ia l ly  ert~cted a iiiill-house on tlic acre of land,  
:rnd Iiad his lnill r m ~ l i i n g  a t  tlitl t inw t h y  laid of l  the acre, and  i n  
nlnkiiig t h e  eqtimate of tlie T alnc of t h e  acrc they did not take into the  
estimate t h e  value of t h e  fisturcq." 

T h e  judgmeiit of t h e  court belon- mus t  ht, nfirnied. T h e  first and 
third objections of t h e  defendailt were i n  a measurcl abando~led,  arid 
the whole defense p u t  upon the secoi~cl. This is  nlqo uiltenablc. Tlie 
proceedings a r c  hacl under  thc act of 1S36. Re7-. Stat. ,  ch. 74, see. 2. 



Ix THE SUPREME COL-RT. 1 :;; 

Thc object of the act TTas to les t  in the person making the application 
to erect a public mill on a stream ~vhere he owned the land but on one 
side, the fee simple in an acre of land opposite to his mill site. Tliis 
ucre  of i ' a~~c l  the freeholders are directed to I alue, and under tlip act it 
was all they could ralue. The  court is forbidden to confirm the report 
if it  take aTra;v  house^, orchards, gardens, or other immediate coa- 
~eniences," and bg- necessary implication the freeholders are forbidden 
to include them in their snrTep. Tlie improvements thus forbidden to 
be inc ludd  in the acre to be condemned mere improrements put 011 the 
land by the onner, or 011 it before the procecdinps vere  commenced. 
The Leg;slature n-odd not allow the proprietor to be d e p r i ~ e d  of  hem 
for tlie purpose of eT en erecting a public mill, beneficial as it is ~ P C - I I I P ~  

to tlie comnmnitp. The right of eminent domain v a s  suficicntl- 
(111) exerted ill d e l ~ r i ~  ing ;I man of liis land i i i  in! i t n .  Slad tlic de- 

fendant, thcn, or those ~ x h o  preceded him in tlie posiesiion :ind 
onnership of the lmid, put tliese impro~emeats  on it,  the acre qounht 
to be condenmed could lint h n ~ ~  been laid off there. or, if yo. it  must 
Lare been qo done as not to include them. I t  is e ~ i d e n t .  t l ~ r n .  ?lint it 
TTas the intentioil of the 1,egiqlaturc that a petitioner ill suc.11 vnse 
should pay only the T aluc of the naked land, and the frerliolilc~s 11~1d no 
authority to include in their estimate the ralue of tlie irnprm ilnects. 
I t  is  t rue that at thc time they ne re  erected by the plainiff tlic 1:ilid 
belonged to the def~ridalit,  but they were lmt there for. no illecnl llur- 
pose. The  petition had bt~en filed and the freeholders appoiiltcd. and 
the ~~luin t i f f  had ;I riglit 'to belin-e that the land on ~ h i c h  the1 -tood 
~17ould be c o n J e n ~ ~ ~ e d  for liis us?. I t  l m  been $0 co~~de~i i i ied .  and 1 ) ~ -  the 
lav- the fce simpl(> is \ ~ \ t e d  in him, or will be. I t  ~ o n l d .  ther~dore.  
not be just to c0n~pc.1 liinl to pay for his own work nud l a h i - .  Tlie 
defendant has got n.liat the lan intended lie should zet : ~ n d  lie xillst 
be there\rith contmt. 



3. .Tudgi~~ents Inlie11 as of course are from neceesits nln-ass under the control 
of the cowts n l l o ~ e  juclpnle~ltc they ~ u r p o r t  to be, and of an appellntc 
court. n-l~icll (*an treat the matter (7c t io?.o. 

~ P E L L  from Settle d.. nt Fall  Term. 1851, of CURRITLCK. 
This suit IT ns begun by a va r ran t  for "$12 forfeited by the defendant 

by not working on a public road leading," rtc., ('for ~ T W I T P  days. t l~onqh 
lnwfully sunlnloned by the plaintiff, the. o \ (meer  of .:lid road." T 1 i ~  
mapistrate pa l e  judgment against defcl~dant f o ~  $1 and cost., and 
plaintiff a p p e a l ~ d :  m d  at the ncst term of the county (.oil] t ,  in F ~ h l l ~ a r j - .  
1831, the al~penl   as retnmed, and for ~ m n t  of defentl:mt's appearance. 
the plaintifi's : ~ t t o r i ~ c  took :I j l l d ~ m i ~ n t  h~ drfault final for $12 and 
cmts. J l v  tern1 f o l l o n i ~ ~ e ,  the c20nuty court, for cause 4 o w n  by 
tiefendant, orcliwd that  the judgn~ent b , ~  d ~ f n d t  qhould be Qet aside 
,111d defendant nllol~ed to plead; : ~ n d  plaintiff appealed from tlic order. 
I-Tis Honor xva. of opinion that the judgment bg default in the county 
c+ourt onght not to l lalc 1)cen final, a l ~ d  that it TKI. irregular thus to 
( l i ter  it i n  tlie oiXc,r~: :incl, tlicl(tolc, i t  vns  ~ I I O ~ X Y  10 -ct it  aside. 
But his Ilono13 \x-nk f i ~ ~ t l r c r  of ol!iniol~ 1ll:lt : I I I  al11)c.nl did not (1133 
lie from the ordel. of i l ~ c  c.ouilt~ court. :11lel 101 rh.it re:isoli lie' 
tlis~iiissed the :~lipeal. :r~iil t l~cn  a\v:a1*tlctl :I j ,roi i i l i  ililo nud l~l:iiiltit-f 
appealed to this Court. 

RLI-IIX, C. .T. I t  n a s  :I mistake to suppose that :III :~ppeal  does not 
lie, to the Superior Couit  f lom ail order of the count-  court allowing 
X I  :~nlendnmit or v t t i ng  acicle a juclpment for irregularity, as the con- 
tr:try has heen often decided. S l a t l e  I .  f l l c ~ t o n .  32 X. C.. 390. But the 
('onrt concurs in the opinio~i on the otlii'l point. and that is d rc i s i~  e of 
the case agaiust the plaintiff. *Is nar rants  do not, like d(v1arationq in 
debt, define particularly tlir bond or otllcr specialty 011 nllic*li the77 
ilomand a debt. it  fol lo~rs that they lriust be regarded in the light of 
dibclarations in :~ssunipsit, or o t l~er  actions bounding in da~~iaeeq.  l ) z ( l i i /  
I .  I ~ ~ e r i i f .  2; S. C., 133 :  Emmiif I .  -1I~lllillc!i1, an te ,  7 .  Rcsides the 
I cJnsolis g i ~  t2li ill tliosr caqc . for the lulc. i t  nlay be rnentiolied that i t  is 
i u r t l ~ e r  wpported b tlic considcration that  the statute requires that  
: I I ~ ,  suit slinll he b j  n alXrnnt for  all sums of $60 or  under ((for :1 balance 
duc on any sl~ecial coutract or note": since it cnilnot be iupposcil to he 
rcquired of the plaintiit to state the exact balance, tlirowing on him the 
risk of al lonil~p thc~ p q n i c i ~ t s  prccisel,~, and nlalring thc calculation of 
i l ~ t ~ r e s t  1v1tS1 p c ~ r f ( ~ t  ( W I ~ ~ ( ~ ( ~ ~ I I ( ~ . .  T l i c ~ ~  ( . : I I I I I O T ,  t i , ,~~~(~f 'orc~.  proi~ ,  ] I \  I N  



:I filial ~ L I ( ~ ~ I I I P I I ~  ~ I J -  d c f a ~ i l t  1 1 p 1  ~ ~ ~ ~ ~ ~ ~ a l  ~ I . O I I I  :I jl~.-tiv(, of t l~! ,  1 ~ i ~ ; ~ c i . :  
Init the matter  n i w t  11o i ! < ~ t i w ~ ~ i ~ ~ c d  I I I ) O I I  1 )1~)of< .  oit11w 117 t110 rcn~r t  o r  
1 a r s i t i ~  I 1 1  I .  1 1 1 1  0 x. . 4 .  T h a t  

v a s  not tlic cou1.w ill this case, but tlw judgment was  cntered 
(114)  wi thou t  TIIC i ~ i t e r r ~ i ~ t i o n  of the court i n  the  office, as of course, 

and,  therefor(., n-ns erro;leous and i r r rgu la r .  Such judgmrwts are, 
of necessitj-, a l~vays  ~ i n d e r  tllr control of the  court wllosc judgments 
t l q  purport  to  he, and of a n  appellate iwurt, d ~ i c h  can t rcat  the  matter  
(Ti' noro. Llcuder I..  . lsX.rzr,, 14 S. C.. 120 : l'ccrfon r .  BanX..s, 32  S. C., 
381. 

3. .I tlx~lscril't of ;I st;itnti'. cnic.tJ 11111)- i~~l'tifirtl 11)- tllp Secwt;ii,y o f  Stiitc, iu  
th? l l l i l l l i l ~ ~ ~  1 1 ~ i W I ' i h l  by 0111' 1 ; l l ~  i q  (xVi(lrl~(~? at  ;11l tin](,\ of its 11(8i11g 
in force :rcw~rcling to its terns IUIII>.S a i'c'l~twl i ~ i '  s11o\v11. 

F. There can he ilo :rccesso~irs ill inferior oft'twsrs : Init wl~;~tsoc~\-ri. \\.ill 111:tke 
a mill1 a11 ;LccessorT- il+?for~ tile f:lc.t i l l  frlollq \\.ill 1n:tlie 11im n 11ri11c.ip;il 





I S  THE; SL-PREYF: C'OrRT. I :; 

L ) a ~ i ~ l s o ~ l  deposed tliat after lie and Stout had encamped, as 1)~fore 
nientioned, the prisoner Geolge came to the camp and said he 11 as free, 
slid named John George, and lie soon proposed to buy a 11-atc.11, n1iic.h 
11(, -a\J- the nitness weariug, aud that he refused to trade n-it11 rile 
~ x i \ o n e r  because he mts a negro; that George then said he noulii eo 
m d  get I l lb  young boss to ilialie a trade, and he went away, bnt 111 a 
-11olt time returned with the plisoner Xalone, ~ v h o  said his nanie n a b  

,iamc. J o l i n ~ o l ~ ,  and p r o p o d  to buy the IT-atch; that  they barcnined 
ior  the ~ a t c l i  at  $13, and Xalone offered in payment the note of tlie 
I h k  of Georgetonn for $20, bet forth i n  the indic t i l la t ,  sa!iug that  
11i and George vere  both interested in i t ;  and upon being aslied ~ ~ h e t l l e r  
i t  x i s  good. 1ic. .aid it TI a,, and that they had r ece i~  ed it from X c -  
('iilloch. thc. contractor on Peep R i ~ e r ,   here t h e -  had been nt ~ o r l i :  
,tl~cl tlicl.c~upoli tlic ~vi tnc+ del i~crcd  the na tch  and receiqed tlie nore: 

that tiii, witness paid Xalone one dollar, but could not ~li,ihe 
111;) c.lla~~gc for the othcr cis, and it v a s  agrerd that  lie should letire 

t l ~ ~ t  -uln nest d q  nit l i  a man in H a y ~ ~ o o d ,  and Xalonr and 
(4eolgc t h w  I\ w t  a x y :  tlixt in nbont half an hour the prisoncr C iirck 
i -110, lihe the other tn  o, n as ulilinown to the ~\-itne.s) caille ti, the 
I ~ : I ~ I I >  nit11 Georgc, and 11:1tl tllr natcll x-ith liim, axid said his nnllic- was 
12rooli3. ~ l i c l  that he had a d ~ a ~ i c c d  the money to 1Ialo11e for :he $6, 
\\l1ic21 tlic nitness on-etl liinl, ;lid that, as the vitnes- r a s  :L \ trancer, 
he ~ ~ o u l d  take $3, if lie n-odd p a -  it a t  that  t ime; :~nd the TI itiiess 
I~orroned $6 from Stout and pa~cl that  sum to Cheek, x h o  t11ii1 ~xi'nt 
:"iiay o i t l i  Gcorpe; that  C'licek did not see tlie $20 note in 1,i; poj- 
 ion. nor did he claini nil interest in it.  

One Harr is  del~osetl that about an l~oi l r  l ~ f o r e  daybreak ill, 11, \t 
~ i ~ o r n i n g  Cliceli and George cmie  to his house, TI-hich v a s  in the came 
~~eigliborliood, and stated that  they n7ere on their n a) from the Deep 
1 5 7  er ~ ~ o r k s  21nd had lost their road;  that  Cheek n as then d r i ~ n k  and 
.aid liis 11:imc v a s  Broolrs, and that he was the son of one Tiir~lnas 
Crooks. 

One 3lcC'ullocli deposed that  he n a s  a superintendent for the c ~ i i -  
tractors :it Bnck11ol11 Falls. on Deep River, and pilid :ill tlie moliey 
espendcd t l~e rc ;  that tlie p~isoilcrs ~vorked mider liim ill Feh ru : :~ .~  or 
31arch. 1 \30 ,  arid that li(. paid to each of the v~h i t e  men $3. nud to 
rlie negro +I:  and that  1 1 ~  did not let either of tlienz h a r e  x $20 note. - .  
l l ~ e  a-itnebs n-as t l ~ e ~ r  acked if he kept an  account of his expenditures, 
t11iil had refresiicd his memory by referring to his books; and he re- 
1111ed that  lie Lcpt hooks, mid liad refreslied his nlen~ory by referrinr - to 
tlle111. Thereupon eou~isrl for tlie prisoners objected to the comperrncy 
u i  11i. t i~s t in~ony:  Imt rllr mnr t  r r cc i~ r t l  it. 



S. ('.I D E C E M B E R  TERM, 1351. 

On  the p i t  of the State there n a s  tlien offered :I co ly  of the (11s) 
statute of South Carolina il~corporating the Balili of George- 
town, certified to he a copy by William Hill,  Eq., tlic, Secretary of 
State, ~vit11 n certificate by William A. Graham, Esq., as Governor of 
this Statp, that  TJTilliam IIi l l ,  who g a l e  the certificate, v a s  at that  time 
Secretary of State. Counsel for the prisoners objected to i t  because 
the seal of tlic State Tms not attached to the certificate of the Secretary, 
hut to that  of the G o ~ e n l o r .  and because tlie certificate of the Secretary 
x a s  dated 4 Jannar-, 1848, and that  of tlic Gowrnor the 3d day of that  
~noritli, and also because the certificate of the Gin ernor in IS& was 

' insufficicmt. and that  it cliould I i a ~ e  been that  of tlie G o ~ e r n o r  at the 
time of the trial. But tlie court adniitted thc eT idence. 

X r .  1 ) e r v e ~  u-as then offcwd oil the part of the State. ;nit1 lie deposed 
that  he was a clerk in tllc Bank of the Stat(, at IE:~l(.idi nncl had been for 
four years; that  his duty \ \as ti? nssiqt 111 l i ~ e l p ~ i ~  ~ 1 1 , '  hook', bllt that 
pa en large sums nerc  ~ c c r i ~ c d  or sc11t  an:^^- 11e ,I-iltted tlie teller in 
counting, and had f~cqnc11t1~- lia~idlcd hills of the Rank of Creoixrtonn 
in Sontli Carolina. arid 1i:ld rt c c i ~  cd and sent then1 (I#. :!lid llnd lie1 PY 
had one rcturned as comite~feit  nor ~c en oiit1 that n a -  counterfeit : and 
that  lie tllowlit he v n q  n perfect judge of qootl :rnd cv~ultcrfcit 111ouc~. 
The 11-itness r a s  tlicn asked u-lictllt~ lie tllo11~1it the Lill tl~c,il +li0~\11 to  
him-being that dcscribcd in the  i~rdictnici i t-~~-n~ qood or bad:  and 
counsel for  the prisoner objected to his ; ~ n h ~ r ( ~ i i i ~  the qnc&xi.  But  
the court al lo~icd him to :!nqn el.; :uid I I P  .t:lt(d that it v a e  counte~feit ,  
and that the namcs of thc prc-iclr~~t :ind c i i ~ l ~ i c r  nerc  not r i t te i~  1)~- 
them, but n e w  11rinted E ~ o ~ r t  a11 (Jncri~\  iw. : I I I (~  that in otlic,l rc-11cctq 
nlentioned hy liini it  waq diffcre~rt frolti ;I ~lc,iii~ine ]lot?. 

Counsel for  the prisoner C l i ~ e k  1)ixrrcl tlic, rourt to ilist~rwt ( 1 1 9 )  
the jury that  lie could ]lot hc c ~ ~ ~ ~ \ i c t c d  on t l ~ c  fecond count. hi - 
cause the ofi'ense of tlic ~,r i l ici l)al  \\-a. :I mi~delne:r~ior and did iiot adliilt 
of acceqsoriee, aud that tliew 11 :IS (IT idencc- tending to 41on l i i u~  to he 
p i l t y  011 the first count :IS l)lirii4pal in tlic second degrw. 'l71(1 court 
refused to g i ~ r  the in~ t rn r t ion  p r a ~ c d ,  :md illformed tllc j l u r  illat ~f 
the!- helierrd the priso~iclr ('heck :lidcd and :~ssisteil thc otbcr tn  o priwu- 
cxrq in passine the countcrfc4t bill to  I ) a ~ i d s o ~ l  h~ l~:~rt ic~i1~ating ill their 
plans and conriseling alld a d ~ l c i l ~ g  t h ~ l ~ i  to that (lid, or a~11red  111~1, 
before the passing of tlic. bill, that  he uould b~ ,it l ~ a n d  to extric.att3 them 
fro111 detection or dilfic*nltr. tlit~n he n ould 111. :ililr\- as principal. tllouch 
liot actually present v l ~ r n  the note n a i  11:1+c.d. 







all three of them h a w  bern whiaperinp together just before the note mas 
offered to Seymore? And ~ v h y  did Xalone and George leare Sejmore's 
house after haying once retired for the night, unless for the purpose of 
imposine on the men with the Tvagon? Son-,  they had no opportunity 
of knowing that  those men TTere encamped at the road ~vhich  Cheek did 
not also h a l e ;  and then their secret communication to him on their 
return, and his quick apprehension of what they had done, evinced by 
his readiness to enter at once in a feigned name on the completion of that  
part  of the business which they had left unfinished, and, after having done 
so, his departure IT-ith George in a different direction under still another 
name, are circumstances from ~ h i c h  an inference mag be deduced that  

in reality there x7as a conspiracy between the three to pass the 
(123) note to S r y m o r ~  or Da~ idson ,  and that  each of them played his 

part  in execution of it and on joint account. Those subsequent 
acts of Cheek do not of themsel~es constitute the offense; but in connec- 
tion with the falsehoods uttered bv them all, and the  other previous 
parts of the transaction, they reflect back on the actions and motives of 
the three from the beginning, and were fit to be considered by the j u g ,  
and indeed raise as strong a presumption against this prisoner as may 
be expected in cases of the kind. The  Court is, therefore, of opinion 
that  there is 

PER CI-RI .~J~ .  S o  error. 

Cited:  I'ntes 1 . .  Yates, 76 K. C., 1-19; X t r r p i ~ y  1 . .  H u r p e ~ ,  84 K. C . ,  
195;  D a r e ~ l p o r t  1 . .  JfcKee, 94 K. C., 330. 

DEN ox I)EAIISE OF Jl*I)ITH L O S G  r. SAMUEL ORRELL ET AL. 

1. The last proriso to the first section of the act of limitations. Rer. Stat.. 
see. 1. extends to cases where the plaintiff has been nonsnited. as well 
as to those in ~vhich a verdict has been found against him. 

2 Where there are several demices of divers persons in tlie declaration in 
the first action of ejectment, it is not necessary that a demice from each 
of thope persons should be laid in the declaration in the second action. 
hut it is <ufficlent for the ~econcl declaration to be on tlie single demise 
from that one or more of the leisors in the former .uit i n  whom the 
title is found to have been; for the count on each of the seTeral demises 
is in law the same as a separate action, and, therefore, the title of each 
person is saved r h o  was a several lessor in such action. 



X .  (..I D E C E M B E R  TERM,  1831. 

::. 1 % ~  hrining an ejectment. a 11arty then ha~-ing the right of entry sllall ~ 1 1 1 -  

tinuc to hare it  as long as that action pcnds and aftc,rn-nrdn, also, i f  
within one rear afterwards he will hring another action. and so on from 
rim(. to time-no matter who may he a t  any time the tenant in possessiol~. 

A P P E ~ L  from Jl11~1117y, .I., at  Fall  Term, 1851, of DATIE. (121)  
This snit TTas commenced 31 August, 1849. and the declaration 

w\-as on the several demiscs of Judi th  Long, and all her brothers and 
;i.;ters, ( w e p t  Alexander Oaks. On the tr ial  the plaintiff gaTe evidence 
rhat rllc premises TI-ere parcel of a larger tract, of which Thonlaq Oak. 
v a s  i n  posqession in his lifetime, and a t  his death, claiming i t  as his com~ : 
nnd that after his  death the said Judi th  and Alexander and s is  other.. 
being the children of said Thomas, continued in  possession, c l a i m i ~ ~ e  
under their father. Plaintiff further offered in evidence a deed of bar- 
gain and sale in fee, d a t ~ d  3 July,  1831, for the tvhole tract, from Joseph 
I f a n r ~  and Xichael Hanes to the said eight children of Thonlas Oaks. 
describing them as his hrirs, and describing the land as situate, lviiip ant1 
Iving in the county of R o ~ m n ,  on the Padkin  River, and hounded bp tllc 
lands of Sathanie l  Xarkland,  Michael Hanes, and J. Ellis, containing 
w .  ,IJS acres, more or less, and being the land formerly owned by Samuel 
Jones. The crriificate on the deed on which it TI-as registered is as fol- 
lows : "Rowan County : August Sessions, 1831. I h e r e b ~  certify tliat the 
within deed n-as duly acknorrledgcd in open court and ordered to br 
rcgistcred." Signed, ('John Giles, Clerk." I t s  admissibility Tvas oh- 
jectecl to by the defendants on the ground of the insufficiency of t h ~  
clerk's certificate; but it v a s  receired. And plaintiff further gave in 
e~-idence that  a partition was madc h , ~  ccomnlissioners in Sorember.  
1S31, undcr a decree of the coiinty court, at the instance of the  said 
AIIexanclcr and Judith,  and their brothers and sisters, to n-hom the deed 
x a s  madc, which was returned to 101-ember Term, 1831, and there cow 
firmed, recorded, and ordered to he registered; and that tllcrein n 
c ~ ~ t a i n  parcel v a s  allotted to said Judi th  in severalty as her (125 i 
h r e  of the said lands, and certain other parts to each of the 
other brothers and sisters, and that the said parties severally took poss~c<- 
>ion of the parcels allotted to tIiem r e s p e c t i d y ;  and the parcel allotted 
to  Judi th  was, in said partition, described as "lot S o .  2 ,  and the tract of 
land purchased by Sarnucl Jones of Joseph Sparks, ~ ~ i t h  the f o l l o ~ ~ i n g  
: dditions and boundaries : Begillning at a nlulberry on the r i ~  er bank, 
Samuel Jones's old corner; thence along and past his old line to a vhi tc  
oak;  tliclice S .  8315 W. 60 chains to a stake-it being tllc lower end al~cl 
remainder of a tract of land purcliased by Thomas Oaks, deceased, of 
Isaac Jones, sheriff, as the property of Samuel Jones." , h d  plaintiff 
further gave in evidence that  the said Judi th  and onc till inn^ TITT'. ,Long 





parties and for  lie wile wbject-matter; and his lIonor left it  1127)  
to the jury to n-hether the lxrrtieq with the same names 
Twre the same persons, and whether the matter in colltrorersy lms  the 
same; and directed them. if the7 should think they IT-ere, that the  plain- 
tiff was entitled to recorer on the demise of Jud i th  Long, and in  that  
(.lent it v a s  unnecessary to consider the question whether the action 
cwuld be nlaintained upon the other demises. The  jury found, accord- 
illply. for rhe plaintiff, and defendant appealed. 

Rr-FFIX, C. J.  t-pon the question of evidence the Court is inclined 
to the opinion that the clerk's certificate of the acknowlcdgnlcut of the 
tleed, though ~ c r -  lome. rrould probably do, since the inferences arc  fair  
that  i t  v a s  arkno~rledged by the bargainers in the county court. But  it 
; s  not of much conscqurnce in  this case ~vhether that  deed he admitted 
or not. for the qanie estoppels, arising out of the partition i-Vil1.c 7%. 

Witherington. 19 S. C., 433). and the deed from the lessor of the 
l'laintiff, Judi th  Long and her husband, a rc  conchsivc as T O  thc title. 
On this last point. 1 7 . r ~  2 % .  S n w y ~ r ,  20 T\'. C., 179. is decisiw, as the  d e d  
describes the land as that derircd by the f e m e  under the part i t io~l.  

The material question is that  respecting the s ta t i~ te  of limitations. 
Under the act of 1715 undoubtedly the right of entry TTas gone as more 
than seT7en T-ears had esnired after the husband's death before the present 
huit was brought, and a nonsnit in a p rc~ iouq  action of ejectincnt, ~ l i i c h  
was brought x~ i th in  the sewn y a r s ,  1vo11ld not preT ent the bal*. X o ~ r i -  
s o n  c. Conolly, 13 S. C., 233. Rut in revising the statuter in IS36 the 
act of 1715 was amended by adding a further p r o ~ i s o ,  "that if 
111 an action of ejectment judgment he giren for th(t plaintiff and (12s) 
1)r rerersed for error. or  a rerdict pass for thc plaintiff and jlltlg- 
nlent be arrested. or R verdict be given against the plaintiff. the party 
plaintiff. his heir5 or c.secutors, may comnlenc2e a n m  action or suit. 
from timc to time, nithill one ycnr after such judgment. reverred or 
judpmeilt giren against thc plaintiff." Thiq p ro~ i s ion  ~vai. ini110rt~;L 
from section 1, x11e1-e i t  stand< a ?  :I p r o ~ i w ,  t>lil;lrgi~ig tllc tmcB for 
bringing permla1 actions, and is obviously e ~ l r r e w d  inartificiall- i l l  

reference to a. right of entry or a11 nction of ejectment. T o  doubt i t  
v-as intended to take tlle place of St. 4 . h n e .  c l ~ .  l G ,  sec. 16, n-liicli 
enacted "that lio claim or entry -1lould hc snfficimt, n ithin the St .  2 1  
Jac. ,  unleqs all action should bc conlnlenccd vithin one year ;rud pro.cL- 
cilted ~ i t h  efi'tct." The object of that  cilactinent ~ ~ 1 s  to prerc~l t  :111 
evasion of tlic Statute of J:~nles ljg nixking an a c t ~ u l  crltrv jnst hc-fo~x. 



111~ ~ ~ 1 j i i a t i o 1 1  of t n e ~ ~ t y  .car<, and thcrcl~) g(~t111g tne11t: niorcl, and .o 
( 1 1 1  11c rp(~tual11 : n hic*h \r a5 (ffected 1)) cliilargi~~g the tinw of e i i t r ~  for 
01117 O I I C  ~ C I I Y  after N I L   try nithill tnent? !cars, pro\ icled it was 
follov ((1 11y all c 4 Y c  vtilal sult I~rought n - i t l ~ i ~ i  tlie y w r ,  but not afterwardi. 
I ' l ~ i ~ t  n a -  not reel~actctl in 1836, a ~ ~ d  of courzc i. ]lot tlir, lax no\%-; but 
111.tead of it thc~ pro1 1.o ]lox under co~ i s i t l t~a t io i~  n a, adopted, which I <  

.o differr~itly espre~scd as to require a difFere11t c o ~ ~ s t r u c t i i ) ~ ~  in order to 
c : I I T ~  out the lcgl<lati\ c. intrntioi~.  As applirti to th i i  case, the o p i n i o ~ ~  
of the ( ' o i~ r t  i< that  it cwt~tle,i the l ~ l a i ~ ~ t i f f  to recover. ,lltliongh a nail- 

inlt 1- iiot n i e~ i t io~~c( l  ab o ~ ~ e  of tllc mcdes of d e t e r r n ~ n a t ~ o ~ ~  of tlir first 
.111t. - c r  I T  voultl I ) ( ,  nitliiu tile cyuity of this 1)roTiso 111jo11 the sanw 
p r ~ ~ ~ c l l ~ l , ,  oil nhicli ~t n a i  held to 1jc nithjii that 111 wc - t~o l~  4. vcr r  tlip 
TI\ o c.xprc~<ed prccibtl~ alike. But the proriso to section 1 goes fnr thr r  

r lml  the. otlicr in this : that it applies to this caw tlie rule that  
i I.'!)) :I judgnio~~t 111 ollr c~jectnicnt is not a bar to another. and allonh 

the p l a i l~ t~ f f ,  a i  tllc lcsior of the plaintiff' is called, to bring a 
w . o ~ ~ t l  ~ j r c tn i e~r t  I\ ithnl a Twr  a f t w  a rerdict and judpn ic~~ t  against the 
1 1 a i  I I O I  I  to^. I t  f o h n  i tliat, ci f o r l t i i , ( .  hc may do .o 
a f tw  :I 11o1i5nit. 

Thcii it i. to I J ~ .  furtllcr ( ~ o ~ i ~ i d c ~ r e d  111 ~ d ' e r f ~ ~ ~ c ~ ~  to t l ~ e  wliject-niatt(~r 
, ~ n d  tlic prrtie* to thv t n o  ~ u i t s .  -1s  T O  the, former, t l ~ r r e  calr be I I ~  

cpw5tio11 ill thib raic The descriptio11 of thc premises deiilai~ded ill t ! ~  
tno  t lcrl~~r: l t io~i+ i i  t l i ~  sainc, :i11c1 the jury fourid the identity. S o  
tlo11ht the lcbior or leszor* of the p l a i~~ t i f f  ninst he the sanlcl in both 
:ictio~i-. or their r cy r fwwta t i~  (1s must take their place<. But nlien thercl 
: I ~ P  .c I c r;rl dcii i i~r-  of divc~rs person> in the first declaration, i t  cannot 

IlcJcacwwy that a tlcrnisc from each of those persons should be laid in 
1111. wmicl, but i t  mnst t)cl sufficient for  the vcond declaration to be oil 

tlic. <in& dcmise of that of o11c or more of the lessors i n  the fornier suit 
1 1 1  71 liom title is foulid to ha re  bee11 : for tlic. count on each of the era1 
tit&ses is i n  law the iame as a ieparate action, and therefore the titlc 
of each person is iarcd nlio waq a i e ~ c r a l  lessor in such actloll. Fo r  the 
ol~ject is to prescrle the right of any persol1 having it at tlie t ~ i n e  of 
i i i~ti tut ing a11 actioll on his titlc: a i d  it ought not to hami  the t r ~ i c  
on ner that the tlcclaration set. forth -c31iarnte demises of other.. pro- 
~ i ~ l c d  each dec1:iration has a count on tlic demise of tlie t rue  ovncr. 
h11ch is this case. Fo r  the denlisp of Judi th  Long is  the onlv one 011 

vliicli the rerdict is giren for tlir p l a i ~ ~ t i f f ,  and under the ins t ruc t io~~.  
aild el idrwce it mu<t be uildcrstood tliat the jury found the titlc to ha\ c 
I K W I  in her alone at the bringi~lg of the first suit. 

I-pan tlie ~~ecc's , i i t  of tlic idelitit- of tlie defe~~dai l t  ill the t T r o  a r t i o l ~ ~ ,  
t l w  oljinion of the ('ourt dificrs m n m h , ~ t  from that g i ~ e i l  to tlic j u y ,  
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hilt liot so as to affect this judgment. I f  it werc true that this proviso, 
like that in the fourth section, had in view only the case of the 
sanlc defendants in both actions, it yet might fairly be construed (130) 
to  embrace the case of outgoing and incoming tenants of the same 
la~itllorcl. Brit t h e  scenis to be no ground for ally such restriction, nor 
ally rc.neoil wlig, after an action brought against the actual occupiers a t  
tlic timc. another action, upon failure of the first, should not lie within 
3 y t l r  agaillst the actual occupier at the time, whoever he may be. I f  
it were ~ o t  so, then in every case in which the seven years had expired 
priding the action, the defendant, by afterwards aliening to another. or 
even by vacating the possession, would defeat the proviso and bar the 
right of entrv. So, if an action within the pear would not lie against a 
strailgcr who entered ~vhen the possession was vacant, there would be 
the absurdity that he could insist on the possession of a former tenant 
as a bar, which the formcr tenant himself could not set up had he con- 
tinued in possession. Such consequences forbid a construction which 
produccs them, and they show the true principle of the enactment to be 
that b -  bringing ejectment a party then ha\i11g the right of entry shall 
continue to have i t  as long as that action pends, and afterwards also if 
vithin one year afterwards he will bring another action, and so on from 
time to time. That is the clearer when it is considered that this enact- 
ment is in the form of a proviso to a general enactment in the beginning 
of the section, n.llich bars the right to enter into lands but within seven 
y a r s  after the right accrued; and, therefore, that its office, like that of 
previous provisos respecting persons under incapacities, is to extend the 
light of elltry to the period prescribed in it. Besides, in giving the 
second action of ejectment, the proviso implies that the lessor of the 
plaintiff therein has the right of entry at the time of suit brought. I f  
l ~ e  has it at  all he may assert i t  either by entering on any person 
unlawfully in possession or by bringing an ejectment. The (131) 
Court is d l  aware of the consequence of this construction, as it 
leaves the right of entry without limitation, if the party entitled will 
bring an ejectment within seven pears, and successive actions afterwards 
~vithin a gcar after a rerdict even against him in a prior suit. But the 
terms of the act and the nature of the rights on which it operates render 
it the mlavoidablr construction, and if it prove a mischief i t  is uot for 
the judiciary but the Legislature to apply the corrective by adopting a 
provision similar to that in the Statute of Anne, or requiring the second 
or some ccrtai~i o m  of the actioi~s to be prosecutcd with cffect or i11 

some other way giving the repose to which long possessions are entitled, 
in policy and justice. 

PER CURIAM. Affirmed. 



C'itcd: m'illicirns c .  Counci l ,  49 S. C., 211;  Fi~eshlcate~  r .  Ciii;~,.; 32 
S. C., 256;  Prera t t  1 . .  Hairelsorz, 132 S. C.? 154;  Looldear 1 , .  B t ~ ~ l n ~ y l ,  
133  S. C., 1 6 5 ;  2'1x11 1..  R. R., 1 5 1  S. C., 310; Weston 1 . .  L ~ I I I L ~ J ~ ~ I .  PO., 
162 S. C., 1'32; Quclclz 1.. F ~ l t c h ,  174 N. C., 396. 

1. Wlmt constitutes fraud is a question of Inn-. 

2. I n  some cares fraud is s e l f - e c i d m t .  when it  ib the pro\-ince of t l ~ e  <.orn ' t  zo 
to adjudge, and the jury has nothing to do with it. 

3.  I n  other cases it  tlependi upon n rarietj- of circumstnnce:. :rri.ilix fl.0111 

tlie motiw and intent, and then i t  must be left as  an open tlnr-rion of 
fact to the jury. with instr~ct ion a!: to what in Inw constitutes frilnd. 

4. And in other cases there is n presumption of fraud, which may be rel~utted. 
Thcn, i f  there is any evidence tending to rebut i t .  that must Ile sub- 
mitted to the jury: but if there is no wc11 eridence, it  is the dur!- of tlir 
court so to adjudge, and to act upon tlie presumption. 

 TEAL f r o m  , q ~ t t j e ,  J . ,  a t  F a l l  Term,  1851, of C ~ o w s m .  
T h e  case is stated i11 t h e  opinion delirered i n  th i s  Court .  

Hcath jot. plnintift. 
T I ' .  T. H.  , ymi th  fo i .  de fendan t .  

PE 1 ~ \ 0 \ ,  J. Both  parties claim under  TTillian~ Skinner .  Tl i r  l e s ~ o r  
dednccs tit le by  a sale and deed of the  sheriff i n  1545 under  n judgiiient 

against Skinner ,  i n  -lugust, 1841, and  executions regular lv lqsuing 
(13'7) tllcreon u p  to t h e  sale. T h e  defendant deduces tit le by  a tleetl of 

t rust  executed by  Skinner  to one J a m e s  Skinner  in -1pr1l. 1g41, 
a n d  a deed f r o m  J a m e s  C. Skimwr  to himself i n  1846. Tl ie  ca-i.  rlicre- 
fore. tu rns  1111011 tlic ra l id i ty  of t h c  deed of t rust .  I t  c o n r e y  T O  .J,tmei 
Sk inner  t h e  l and  sued f o r  and  s e ~ ~ e r a l  4arcs ,  and al l  t h e  otliel \i.ll,lt: 
property of TITilliam Skinner  i n  t rust  to sell. and  out  of tlie proi t 1 tl. to 
p a y  certain debts, which coilstitute t h t  first class; a n d  if tlirrr 1. : I I IT 

qurplus, to  npp1)- i t  to t h e  payment  of the  clehts of t h e  ~ c o i ~ t l  vl,~.- I t  
proride. t h a t  thc  propcrty i; not to be iold nlitil a f t r r  the e.\pn;rrloli of 
three !car. f rom the  date. a i d  then, if ally of thr. drlbts of tilt - t i . o ~ i ~ l  
claiq h l l  rcmnin ulipnitl, the  truqtee 111nj lie rrqniretl  11- s w l l  l , , ,rtion 
of the. c.ri.dltor* of the  .econtl c1a.s a. rcprc-cnt t h e  g rea te r  iutc~rt .t to 
p r t x w l  to .ell ; J I I ~ ~  Ilc i. tlirr( n l m l  nl1tl1or17stl to -( 11 t h r ~  prr'l~t-1 t~ a t  
ln7hlic ~ l ~ c . t l o ~ i  ,111 credit of .I\ I I I O I I ~ ~ I - .  I t  f i ~ r t l i i r  ~ ) I W T  ~ d < , .  t l ~ ~ ~ t .  ~ l l l t ~ l  

100 
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a v l t  1. made, XTilliam Ski~mer shall remain in possession of all the 
property, and Skinner shall not be held responsible for the same while it 
remaille in tlie possession of tlie said William. 

To account for this delay of three years and the stipulation that 
duriilg the time the debtor TTas to be allowed to keep possession of the 
pror~ertF- m~cl receive the profits, without responsibility on the part of 
the truitee. the defendant examined Thomas F. Jones, Esq., James 
Skinner. a i d  William Skinner. Their testimony was, in substance, that 
William Skinner was a merchant, and also carried on a small farm. 
I n  rhr -1,ring of 1841 he found himself xTery much embarrassed; he 
m e  indebted to James Skinner, ~ ~ 1 1 0  was his brother, in a large amount, 
cllicfl>- far nloney borrowed of him as guardian; hc also o~vcd large sums 
to qcwml of his intimate frientls. These creditors were 11-illing to gire 
him indulgence, provided their debts were secured, and he nras 
ansioiw to gire them the preference, and supposed that his land, (138) 
negroes. and all of his other chattel property would be about 
snfficieur for that purpose. Besides tliese debts, he ovned several mer- 
chant. for goods to quite a large amount, and in  taking an estimate of 
the narc.+. book debts, etc., due 011 acconnt of the store, he supposed this 
fiund. if lle r a s  successful ill ~rlaki~lg collections, in  addition to the profits 
of hi. farm, 71 odd  ( w a h l ~  hiin ill thrw or foiw years to pay off most of 
the dd, t \  dne to merchants, and sc\-era1 s~nal l  tlehts due in the ~~eigllhor- 
liood. nllicll h r  did not 1)url)ow to secure; and he comnmnic~atetl this to 
hi< lwnthc-r. and thev cal1t.d on Mr. Jones, a highly respectable gentle- 
illall of the har, to dra~v the deed of trust. Thcp stated over the above 
circilin-rniiccs to Mr. Jones, and told him their wish was to postpone a 
-2ltb of rhe property as long a s  the law would allow, and suggested four 
war-.  1Tc atl~isetl them that time mas too long, but thonglit the tlced 
n-oii!~i 7 1 0 t  11~. ii~valitl:ltetl by a tlcl:~y of thrcr years, ~ h i c h  was inserted, 
:lil(l tlu (lrcvl n as ( ~ x ~ ~ l l i t d  ant1 registcretl. William Skinner stated that 
llc n ; r c  11111(*11 nl i~tak(v~ ill r ~ f ( w n c ~  to the amouut which hc had hoped 
to  rctilizt. from the notes and debts duc 011 z~ccourlt of the store, and 
nitl lol~nl~ the nonlinal amount TI as some $4,000, his collcctions fell f a r  
.11orr 13t' rile :~nloiint of tlehts secnretl in the second class, a d  the result 
\;:I. lli 1,ro\(d to bc insolrent to n large an~ount.  He  accounted for his 
~vnnt ~ , f  . I I~CCSS  in lnaliing collections by thc fact that in 1842 there was 
a grc at ltc.'ai~~~iary presst~re and an aln~ost total failure in that section of 
tllC Stat(-: this fact \\-as also statcd lrp Nr. Jolles. 

Pldilltiff'b roi1115(~1 insisted tlmt the' deed of trust \\-as frirntlnl~l~t upon 
its face. and shoulcl be so adjndgcd hy thc court. Hi. IIonor n-as of 
, ~ 1 ~ 1 1 1 ~ 1 - ,  t11:lt tllc, qurstio~l of fr:~ild V:IS 0 1 1 ~  of fact, to 1)c wl~ruitted to 



(139)  the  jury.  F o r  this  t h e  plaintiff e s c q k  T h e  court ti1c.i~ su1)- 
mit ted t h e  case to tlie jury,  ~\-itll  g( .~ier :~l  imtrnetioiis ;is to  the 

question of f raud.  
I'laintiff's counsel the11 requeatetl tlie co1u.t to i i ~ s t r u c t  tlw j lu .~-  r1i:it 

upon the  face of the  deed of t rust  tlierc was l ~ r . i m a  t t icic  e~-itlrl~lrc. ot' 

f r a u d ,  autl t h a t  the  defeiidaiit h a d  offerctl no i.\-ii1nilc.t~ to  ( q ~ l a i i i  OT r i . l~nt  
this presuli~ption. T h e  court d(~li11etl g i ~ i ~ i g  the i i is t r l~ct io~i .  :i:l<l for  
this the  plaintiff escepti;. 

r ,  I h e  first e s c e p t i o ~ ~  is  ~uifolu~tlecl.  'I'hc Teq-  clucstiou i. i ~ t r l ~ . , i  I,>- 
Huic?~) c.  S?<;?mer ,  31 S. C., 191, when th i s  s:lnie tleetl of trll.;t \ < .> ( -  - i ~ i ~ -  
n ~ i t t e d  to the colisiileratio~l of this Colirt, ail(l tlie i i ~ t t e r  is 50 1.1i1llo- 
ratel>- discusred as  to malie i t  n n a c c e s a r y  to :~rl(l tn~otlic~r n-oriL 

T h e  s e c o d  esccption is  \re11 foundeil. I n  I Iurdy  I . .  ,b 'kinnri  ir is 
dwiclrd tha t ,  upon  tlie face of th i s  deed of t rust ,  tlwri. i. a p re>i~ i l~ l ) t io l i  
of f r a u d ;  aud the h g i e  poiilt is, X a s  t1lel.e any c.vii1n1i.e to rc~llnr t l ~ i s  
p r e s u m p t i o ~ i ?  Plaiiitiff Lad a r igh t  to p rese i~ t  tlliq lloint. ; I*  nl,oii a 
dernurrrr  to t h e  evidence; tha t  is, admit t ing al l  of tlie testimoiij- offered 
by t h e  dcfendmt  to he  r r w ,  alltl iiilliiitting al l  tl~c-. ii~f(w,lic*c.- t l ~ i t  i.:iii 

properly be t l ra~r l i  f r o m  it,  there is  no eritltwce to relint t h e  l ~ r r r n ~ l p t i o t ~ ,  
a d  to ask f o r  a direct o p i i i i o ~ ~  of the  Court  u l ~ o ~ i  tliat qliestiol~. (3.011- 
sequeiitlg-, i t  is error  to refuse tlw o p i n i o ~ i  arid to  lwr-i. t i i ~  c ; ~ w  rrit11 the 
jn ry  upon :L general c h a r p  as to the  nlat t r r  of Crm~il. VTllat c o n - t i t l l ~ i ~ i  
f rant l  is a cpiestion of Ian-. hl some cases tlicb frani i  is , s i ~ ! / ' - c , 1 . i , ! i . i i f ,  \~-l!<.ii 
i t  i s  thc  prorincc of t h e  court so to adjutlgc.. atid rllr j u q -  li;~,. u{itliilig 
to  do with i t .  111 otlicr r a w  i t  tlepelitli 11pon ;I \-ariory of c.irc.mii-r~nrt.j 
ar is ing f r o m  the m o t i ~ e  and  i n t e ~ ~ t :  thr.11 i t  ziiwt !I(, Ic+'r : IS :ill I , ! I P ~ I  

q ~ ~ ( + t i o i i  of fac t  to the  j n r ~ .  n , i t l ~  i ~ ~ ~ t r i l r t i o ~ ~ . .  a s  T O  n - l ~ : ~ t  i l l  i ; i \r  c.oll-ti- 
tlites iraiul.  Ahid  i n  other cases t l i r re  is  a p re~lunpt io l i  of ira1111, 

(14U) n-liicil ma>- b i ~  rebutted. T h e i ~ .  it' t h e  is nu!- c.1-it1piic.e ti,ili!ilig 
to rebut it, t h a t  must be snbmitted to  tliv j i q ;  bur if r l i i r ~ .  i; 110 

s w l l  e~-itlcl~ce, i t  is  the d u t y  of tlic court so to  a(ljutlge, and  to i1c.t 1:1m11 
tlw presumption. F r a u d  is 1-ery snbtlc, ;mil frelj~1~~11tl>- ellidc.~ ~ 1 1 , :  grL151J 
1 ~ 1 t h  of the  court mid jury. XThen, therefore, t h e  court Jm lloiil ot' i t ,  
there is no reason f o r  passilig i t  over to  thc  jury, uilless there i?  .!-,lili: 

PI-ii1rlic.r tliat d l  j m t i f y  tlleni i n  coming to the  conclusio~l thnr  rlie 
pr(-.s~miption is rebutted. 

111 one ca.Ge i t  liad been tlecidcd t h a t  tlicre m s  a l ) re . -nr~ipt iol~ of i raui l  
against this d(m1 of t rust .  and  it I ~ S  11:lrro~rcd do~r-11 to tliia clue.-tioii. 
I .  there a n y  evidence to rebut this  p r ~ s u m p t i o l i !  T h c  legal c-ffecr of 
the  deed is to delay a n d  llinder t h e  creditors nanlccl i n  t h c  seconil c-n-~, 
and  to liold t l ~ c l n  a t  ariii's longth f o r  three years ; becal~sr ,  so f:rr : t i  t he  
p ~ r w 1 1 a 1  l ~ i w l ~ e r t y  ~ r a s  C O I I ( . C ~ ~ I I C ( ~ !  i t  C O I I ~ ~  I I O ~  1 ~ e  r c ~ ~ c h ~ d  hy nli es~curilnn, 



i d  tlle~ c , i / r i ; l ! j  of ~ ~ c c l c n ~ p l i c i ~ ~  i i ~  the' 1und o n l y  could be sold, \rl~ic:h n-oultl 
i1npow 011 tlw ~ I I ~ C I I ~ S P ~  the  necessity of goiiig irlto q u i t > -  to ridc~c~i11, 
11-y paying (171 f i l e  d e b t s .  Of coursc, ther r  ~vouli l  be n o  purchaser. 
that,  i n  fact ,  t h e  admit ted dcsign n-as to  Lold off thc creditors of tllc~ 
wcond class f o r  t l ~ r e e  Sears, dur ing  ~ h i c h  t i m e  t h e  debtor w:~s to re~u;riii 
in possessiou :tnd t h e  receipt of t h e  lirofits 1113011 his own r e s p o ~ ~ a i l ~ i l i t y .  
W h a t  motive does t h c  evidence a s s i p  f o r  this ? T h e  crcditor ~:-i . l~c. i l  t o  
prefer certain credi tors;  t r u e  h e  h a d  a riglit t o  do i t ,  Inlt 11e \\.:I.: l ~ o ~ ~ i r i l  
t o  make  a n  honest preferencc. He  could havc  gi\-ru tl1c.111 tlic. \-(q- * ; I I I I O  

in-efercnce all11 al1o~vc.d tllc salc t o  ljr ~ ~ i a t l t '  \\.ithill ;I i ~ t ~ a ~ ~ i ~ l i i h l i ~  tillic.: ; ( I  

his  ~ v i s h  t o  give t h e  preference furnishes 110 rcason for  tlir  clel>ty and 
leaves it as :I I I P V  1)~ctc'st midcr which to providc f o r  a bcl l~fi t  to  lliill- 
self. B u t  again, i t  i s  said the  evidence shows t h a t  lie tq )ec ted  t o  
he able ~vitlii i l  t h e  three years t o  make  la rge  cdiections f r o m  his  (1-&1) 
books, which hc could (lo by taliillg i n  p a i l l ,  etc., much bettcr 
t h a n  a t rustce;  a n d  he left his  ~ ~ o t e s  :md a ~ o u ~ i t .  out of thrt tlced of 
trust f o r  t h e  purpose of settling tllem u p  himsrlf .  ( $ r a i ~ t  i t %  IIII~ ,11ut>q 

t11is furuisll  ally r ~ s o ~ i  \vlly h i s  o t l ~ c . ~  p r o l ~ ( ~ t y  ~hoirl(1 ~ i o t  ill r l ~ t ,  111v:~ii- 

t h e  h a ~ t .  been a l ) l~ro l ) r ia tcd  t o  tllr p r ~ y i ~ c ~ r t  of llis t lc>'i~t~. so ; I -  to  -top 
ilrtcrest : i d  close up tlic l)~ilie,;;:  ! rpo11 \\.liar l)rilrc,il)l(, ticw i l i i ~  -elf- 
cals t i tutcd agn1c;v of his r(.ht ! ZIC~ beiiig i i i . s o / i ~ i ~ i t i ,  or :it 1oa.i c ~ e ; i t i y  
ciilharra,si(l ; I I I ~  011 tlie 7.crgr of i~~solve~ii .>- ,  a s  it :iftcr\\.artls tilriieii 0111, 

:lssmnc.s thc r ight  to  dvfy his c r d i t o r s  :LIIC( C I I ~ O ~  t h  ilst UE his ~J~'O~J~'I 'T?. 
for  tlircv yc.ai,>-ill or1lc.r n-ortls, to  lwc>p  his  lirqc.rt\-  autl p:1~- hi,- 
;wditol.x \\-llm ile f i~ lds  i t  c o n r - e l ~ i ~ n t .  T h i s  i;asluiil)tion 5110ck- all 
1,otioll of liot~c.st>- a n d  fa i r  t l (d i l ig  ant1 camlot l)c tolc.r:~ted. LIJC r .  
F ~ l u t ~ ~ ~ u y ~ i ~ t ,  29 x. ('., 471, :i11(1 J - o / i ~ y  1 % .  l j o o i > ,  33 1. ( ' . ,  :XT> TYVIY !:itc(l 
for  the  cicfe~idai~t .  

Thc. dir t i l~ct ions a r e  ob\-ions. 

C i f c , t l :  / ~ e 1 1 1 0 1 ~  r .  , ~ U I O I ~ ( ~ I . S ,  44 s. ('., ;;(i> ; G i l l 1 1 1  I .  I , .  /,,.II, I I / I I I , Y ~ / ,  4; 
s. c., 560: A l ~ ( ~ ( , ' o ~ ' i ' / c ~  I* .  ~ ~ ~ l 1 7 1 1 1 7 c ~ 1 / ~ ~ ,  47 x. (-,'., 4 h ;  ~ ~ i . ; t t ~ s l ~ ' , i /  r .  / / , , , , k ~ , , ,  
.-)6 x. C.> 7; , I ~ . Y , s u ~ I  r .  Jo~I I / .?/ .oI ( ;  4b 1. C., :::IS; ( ' ~ , I J I / / ! ,  ,,. L~' / ' , /LX, I;: 
1. C.> 192 : / s l m ~  1;. J - O ! ~ ,  66 x. (;., 5.31 ; ,Sfc(~,A, i> 1 % .  1 3 l l l  e i ~ i ~ i ! / ~ ~ ,  7 1  h-, '., 
247: ( ' l l ( , ( / t ; i ~ i i i ~  1 % .  1 1 ~ 1 1 ~ 1 , ~ ~ 1 ~ s ,  76 S. (.:.; 2 ; h ;  / ~ o o I / ~ >  1,. / / ( / r ! l i i ~ ,  ,\:; X .  ( ' , ,  

47.; ; ~ 1 l c ~ ~ c / l l / i ~ . ~ s  1 . .  F / ; l , i . l /  t i t ? l .  h 9  1. C'., 3;; : T ~ i Y / ~ l ~ l /  1 . .  ~ l l ~ l ~ ~ / / , ~ i ' / ,  1 0 2  
S. C'., 369: T170( id r i i ! 7  I . .  / : o l l ' I c~s , .  104 S .  C.. 206: L : o i ~ i i i t i  1 . .  C ~ i i i l . i ~ i / ,  

10.; 1. C' . ,  243 ; / l ( ~ / t t i , ~  i s .  ( ; i , c e ~ ~ .  ihi11., 2.39 ; / ~ o o f l i  I , .  ' t ~ i , , s / ( 0 . ~ ~ 1 1 ,  , I ,  l(U7 
s. c'., &(lo; ( U I ' I ' P I ! ( / ~ ' I '  1, .  ( ' / t ~ ~ l . j ' ; i ! .  109 s. c., 42 : ) ;  L ) i / / ' ; . s  1. .  , S I I I ; / / I ,  11;; 
1. C.. 1 0 ~ :  If O/J[)S 1'. ( ' ( I S / /  KC'//, S. C'., 1!,1. 



(142)  
PTEPHES SASSER T-. BESSET RC)T7SE. 

1. I11 an action of sla~ider a  lai in tiff' Iitls no right to :~,,l; ;r l ~ i t l ~ e +  n-hat 11e 
considers to 11e the meaning of the \r-ords spoken, except iu the cases : 

2 F i n t  Where the \lords in the ordinary meaning (lo not iml~ort a slandrr- 
ous charge, ~f tliep are susceptldle of strcll a rnecc??i?icj. and the plaintiff 
a w r y  a fact, from lihich i t  may be inferled that they nere used for the 
purpoce of making the charge. he may prole quch ar elment and then 
rhe jury must deride nhether the defenrlant used the -word. In the seilqe 
~mplierl o r  not 

2 r o d  The escel~tion is, where a charge is made by u h g  a cant phraqe. 
or words having a local meaning, or a nickname. when adrantage ic 
Taken of a fact kno\m to the person spoken to. in order to convey a 
lneaning which they understoorl lry connecting the nordc: (of themcelvec: 
immeaning) with *rich fact, then the plaintiff must make an RT-erment to 
that effect, and mar  prove not only the truth of the averment. but also 
that t h e  tcords were so ~i?zderstnod b y  the  peryon to  zcho?n the?/ wrre  
nddressed: for otherwise they are  ~vithout point. and harmlesq. 

P ; o -  T .  r l ' l~ir  V:IP an action of slanrler. 7'11~ n-orcls charged in 
tilt. t101.la~atio11 n-r,rc, that  the  dcfenilmit. i n  speaking of tllc plaintiff,  said 
"TTI, (liil t:ikc. a11t1 wll $90 n-ortli of 1117 pork on(l l a y  ont threc nights  
ill tox.ii. : i~i( l  r ~ f i ~ w t l  to  g i w  lip t h r  1inonc;r- iintil  Griffin threatened t o  

- (  i ~ i l  ; I  n-rit to TIr:rync Coniity: I h a r e  kcpt  i t  no swret." intend- 
(14:; I ~ I I , L I  t11iwli~- to c11arg(> tlw l~ l i~ in t i f f  ~ i t h  >te:aliiig h i?  pork or his  

11Iol1ry. 
Oirc, ~ L I I G , -  \\.:I. vall1,11 1 ) ~  t 1 1 ~  l)laiiitiff. T ~ P  s tn tc~~l  tha t  the ilcfenilm~t, 

ill tht. ! I I ~ . ( ~ I ! ( Y ~  of 11inlsc.lf and  o11r or tn-o otlicrs. 5pcal:ilig of the  plain- 
tiff, -;lI11. .'FTo tliil -;(.I1 $90 ~ o r t h  of m y  pork i n  Sovc~; i~bcr .  anrl lay out 
tlirc,~. ~iiglit.. : t i111 n-cmld not give 1111 the moncly lunril Griffin threatened 
t o  ..c>l~tl :I wri t  t o  t11c coinit? of Wa;\-nr: I h a ~ e  kept it 110 R-met." The 
TI-ituc-i tlitii told him 11c and the plaintiff h a d  hetter m a k ~  i t  1113. H c  
rcplietl. b'D-li liim, T ask liim 110 odds; I call p r o w  the  cllnrgr hy 
Ric.li:~rd 1Ti1wo11." 'I'llc ~ ~ i t n c q ~  n-:I.; thew a.qkcd n-lint l i ~  1111t1twtood the 
clc.i'c~irtlai~t to  Inc m i ~ i g  thcs a l l o ~ c ~  lmigiiagr roiic~crlli~ip tlir plaintiff. 
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Tliic qneation n.as objected to ,  bnt was aclmitted. Witness said that  he 
i n f ~ r r e d  that the defendant intc.niled to (.harp(. tllc plaintiff ~I-itli steali~ig 
11ih pork or his lnollej-. Fo r  this the tl(4cl1tlnnt csccpts. 

This esccption is nell  f o l ~ ~ ~ d r ~ l ,  and as it mwts  the uiierit~ of the case, 
lye pnt our decision 11po11 it.  ant1 it is not iiecrssary to state the other 
points. I t  shoul~l  he r(~marketl. in thc fimt plncr. thcrc is a rariance 
11c~tn-em the x-ords rhargrtl ant1 those prorcn:  in this the vitness docs 
not 11 ip  the word ('take." bnr says, "did sell $00 n-orth of my pork." etc. 
This ma!- lw a f a t a l  ~ : ~ r i a n c e .  but r e  pas? it by and consider the words 
lroi-en to lw the TI-onl': ~ l la rged.  TTrr a r r  a t  :I loss for a conjecture upon 
v h a t  ~)rincipl( .  thc infercnce of the IT-itness. as  to thc, nleaaing of the 
~~-,nr(Is. can properly b~ ~ n b s t i t l ~ t ~ d  for that  nhich i t  was th r  province of 
the (.ollrt or jury to makr, xnil can accol~nt for the reception of the 
eritlwrce o n l , ~  011 t 1 1 ~  gronntl that his Honor n~i,ctook a r t ~ s f r i c t e r l  e x c e p -  
tiori for tlw rnle. The  general rule is. nordi; arc to hc taken in their 
o r d i i i a r ~  acccptatioil, and it is the duty of the court to decide whether 
the:- do or do not import a charge which is slanderous. F o r  this 
purpose it is necessary to set out in the declaration the ~ - e r y  words (144) 
~ ~ h i c h  are spoken. 

The fir5t ~ x c e p t i o i ~  ill f :~vor of the, 1)InintifY i h ,  i11tl1011gli t11(> \vords 110 
11ot ill their ordiliar>- nic:~ning import a sla1-1110ro11~ ( z l ~ a r s ~ ,  yet if i h ~ ~ l  
nrr  . s w i . ? p f i b l c  of s11tlt n m c n n i i l g .  ant1 thc l~ l ;~ i~ - I t i f l  n r w s  a fncf. from 
~r!iich it may be inferred that thcy n-err 1 1 ~ 1  for tht. plirposc~ of making 
the clln~pc. u p n  p ~ ~ o f  of this aT-onnc.lIt it slio~~ltl 1~ 1i.ft tn thc1 j l1~7 to 
snj- u-hr.tlicr t h ~  tlrft'iitlnnt l iwl  thc \ ~ o ~ t l s  ill tl~c' S ( ~ I - I W  i111]>11tr,(l aurtl llot 
ill tllr-ir ortliliary sclisc.: for (~ : in lp l (> .  it' t l ~ w  is all nwrment that the 
I ~ O Y - I .  nt' tlic clcirncln~~t 11:1(1 11con s t o l c ~ ~  l!y sol~ic oil(.. :rirtl aftc,r rhr w p -  
lioct.11 t'ilol~>- the dcfii-~(l:li~t. ~ p c ~ : i l i i ~ ~ y  of tho I)l:~iiitiff. d:~y.~.  "1 h n w  foi~ilrl 
out thnf lt 1, i , ~  t7i t i ~ o i i  il,lt f m d .  t ) l ! /  1, o ~ w ~ , ' '  nlr11ongl1 tlw ~vor(1 Lbt:~lw'' 
tloi- l in t  in i t ;  o~*tl i~lnry ~i,ciiific.::tinir inc,:rli to qtcal. y t  1lpo1-1 l ~ l m f  of the 
: I T - ~ T I ! I O ~ I ~  i t  i s  11rnlwr T O  w11111i~ ti) t111, jnry I Y I I P T ~ I I . ~  it ~ : t <  I I O T  i 1 , ( ~ 1  in 
t l ~ a t  d ~ , ~ ~ w .  So i f  t l i ( . r~,  i~ : I I I  : I T Y > ~ I ~ P I I ~  t11:1r t11<~ lil:ti~~tiiT 11:1(1 1!1m1 
c~sa1l:iiic il :IS :I ~ ? - i t i ~ c . ~ s  i ~ i  t ~ n l i ~ t .  : I I I I ~  tk( ,  \\-oulr :ir(,. " I ~ P  is  t o ~ ~ . v i ~ ~ i ~ i ~ . "  
ilpi!i1 ]!~,oot' of tll(, : I I . V Y I ~ I I . I I ~  it 111iFlit 11(, l(,t't to t11c ji1ry I I . ~ I , T I I I T  t111, ~ ~ o r ( 1  
"f~i~'~, \-ci~ll"  W:I; 1i$('c1 i 1 1  t110 G r , i l - ( '  i i f  hit\-ilig mlniliirtt~(l ]~.l.,il~r!-. 

'1'1~1, vc1.11-111 ( ~ x ( q ~ t i n ~ i  is still I I I ~ ~ ( ~  1-c3tri1,tcd, : I I I ( ~  i~ I , S ~ ) I : I ~ I I ~ !  in 
/li . ;! , , 'v v .  1: !1 ,~7 ,  2:: S. C.. ::h, in rime nortl.: " T Y ~ ~ I I  a c * l ~ n r p  iq ~unilc 

l i . . i i ~ , ~  :I c#:111t l)l~r:~,;c-,, or v .11~1s  11:1\.i1tg :I loc;11 ~ I I ~ > : I I I ~ I I ~ .  or :I ~ I ~ I A ~ : I I ~ I I ~ ~ > .  

I T . ~ I ( . I ~  : I ~ ~ Y : I I ! T : I ~ ( '  i' ~ : I ~ I ' I I  of :\ f:lCt ~ I I O T Y I I  to tl~c, lwrsous si>oltc~l to, ill 
orc1r.r 1 1 )  c.o~irc>y :I ii~c'aning \\.llicli t111,~- 11ndor~to0(1 117 ~01111ectil1g the 
I T - C I ~ , ? -  I ot' ~ I I I , I I I ~ Y ~ T - ~ , <  I I I I I ~ I ~ I I ~ I I ~ )  ~:- i th w r h  f ; ~ ( ~ t ,  ~ 1 1 1 ,  l)l:~intiff i q  ~ I O I I I I , ~  

T O  I I ; : I ~ I ~  : I I I  : I I - O Y I I I ( I I T  t11(~ I I ~ I ~ : - I I ~ ~ I I ~  C I ~ '  S I I ( * ~ I  ~ : I I I T  p l l r : ~ ~ ~  or i ~ i r l < ~ ~ : ~ n ~ ( l s  
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C'itcd: .Jo71(~5 1 % .  , J o ~ ~ c s ,  46 X. C., 496; X c b a i w  I.. Sellers, 48 ZIT. C., 
201; Pitts 1 % .  Pace, 52 S. C., 560; Powers c. Sowc~w, Sf T. C., 306; 
Reeves 2.. R o ~ ~ d e n ,  97 S. C., 32; S. c. ~ I O Z C I L K ~ ,  169 S. C., 314. 

1. I11 :in actioii of tresl~ilss for cutting clown timber trees. tile rule of tlun~afes 
is the ralue of the tin~ller when it is first cut down :111d I~e~omt's ;I chattel. 

2 This rule. lio\~-ever, i t  SCC1)18. is not applicable to cases of cutting clown 
ornamental trees. or where the tresl~nss is ;~ttc~~~tlct l  wit11 circmnstances 
of aggmratioa. 

,IPPEAL f r o n ~  Birlc, J . .  at  Spring Tcrni, 1951. of BLRTIL. 
Tlie case is statcd ill t l i ~  opinion. 

SASII, J. The plaintiff and defenda~rt are the owliers of cow (147) 
tiguous tracts of land, and botli derive title under the Tuscarora 
t r i h  of Intlialls. One qncstion in the case is 3s to the boundary of their 
rc.spccti~e tracts. P1:liiitiff prored a wgnlm claim of title from John  
I\IeKa~Iicy, to  whom tlic T ~ ~ s v a r o r a s  hat1 leased i t  hp dwtl i n  1777. 
Defendant tlcduced title fronr ~ I I C  TVillin~ui. to ~vhom the hitlialis had 
conveyed By lease dated ill 1803. I n  the leasc of 1777 a particular 
cypress is  callcd for ;  a cyl)ress is also callctl for in tlie leasc to TTTilliams; 
and to shon- that  the tret  c:tllcd for in the latter is the same as tha t  
called for j i l  the former, slid tht, line I t d i n g  frorrl i t  T ~ S  the true one, 
l)laintiff offered in  e\itlt~ncc~ n cleed fro111 tllc Illtlians to Slntle, Griffin, 
and others, csccntctl ill lh0: j .  a i'c~n. (lugs :~ f t e r  the lcase to Williams; a i d  
also :L grant from t11~  Stntc to o ~ i c  Pnyli, issued in 1S3O. To this tcsti- 
111oi1y tlefeiidxnt ohjectcd, I ~ n t  it u as rtwi\-ctl hy tliv c20nrt. 

Upon this e s c ~ p t i o ~ i  110 ol~i~rioli  i i  csl)rcsscd. FIWU the statement in 
tlie case \I-e canuot scc nliat  I)earilrg tliosc two or (~itlicr of tlienl h a w  or 
(-:in l i a ~ e  upon tlie 1)oiilt ill tlisputc. \Yc :1rtL toltl the 1)urpose for nliich 
tlwy werc offered a i ~ d  rcceircd, but uot lion t h y  \wre to nnsm-er that  
1n1~pose. T h e  objectioli upoli whic.11 t l i ~  cnsc has been priacipally 
1 r t w d  before us i s  :is to tlic reccytiol~ of the t c ~ h n o n y  as to tllc (1amagt.s 
to xvhich tlic l~laintiff naq or iuigllt IN' entitled. The  trespass coni- 
l ~ i ~ i t  of' : I i t  l o  I t i n r  TO s110\v t h t ~  n ~ i i m ~ n t  of d : l~nagc~  
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to n-liicli he n nq mititled, tlic plaintiff was permitted to give evidence 
"of thr. value of the lops xrhen cut and sa~ved into boards and whr~n 
worked into shinglcs. their I alne in logs, shingle.. and hoards o11 the spot 
vhen  cut on the r irer  and at the marktlts of Plvlnouth and Etlcntolr. alril 
alqo to show the expense of cutting donn,  cawing off, floating out, rafting 

and g r h g  the logs to market, and tlieir \ d u e  at the coit of 
(14)  getting them into shingles, and the raluc of the shingle. of .ir.eral 

kinds, and of getti:ig t l~ern into hoards, antl the ~ a l u e  of t h r  hoards 
at said markets." This trstimon;v v a s  object~tl to bp the rlefcndant. 
hut admitted by the court. I n  tht, charge the jnrp n a s  inqtructed "that 
the rule and nicasnrc of the damages n as snch an amou~i t  as wonlcl com- 
pensate the plaintiff for the injury snstained. m ~ t l  all the w i d ~ n c e  
admitted TI-aq to assist them in forming 21 corrtct ant1 propcr eqtimatp 
of the i n j l ~ r y  quqtainetl h~ the plaintiff." 

S o  fault is  found ~ v i t h  the rule laid t l o ~ m  by llih Honor as to the 
rlnrnag~e to which the plaintiff was entitled-that is, t h ~  amount of the  
injury suqtainwl: hnt h r  entirely on l i t t d  to state the principles upon 
TI-hich the rule n-a; to be applied, and bv the admission of the testimon? 
ohjected to adopted a principle not applicable to the case he TIW trying. 
The question vai: h o ~ ~ ,  in an action of trwpaq., tlic 1-alnr of the timhrr 
taken n-as to be estimated, and  hi^ Honor informed the jury that the 
tcqtirno1i~- was admitted to assist then1 in  making that  estimatp Tf. 
then, the eridence in t rod~~cct l  into thc inquiry :rri incorrect prirlc4plc. 
~ r h i c h  x7as calculated to mislead thc j n r ~  withont n particnlm. exl)lmia- 
tion of its proper ~neaniag.  i t  n a i  u-rong to arlriiit it. Thcrc 11 a, i3rror. 
for x-hich there onght to hr a ~ i e x  ~-.rniw. T h c  te\tin>ony ohjtt.tc~~1 to 
n.as n r o x d l -  offrrctl l ~ y  tlie plaintiff to slion- tlie amount of il;tntagc+ 
hc n.nq entitled to. TTith that ~ i c v -  h r  x7as s~iffrrci l  to l>ro~-c v h a t  u a. 
the ralue of tlic timber cut a t  markct o-hen mainlfnctnrril into lm:~~*tl-  
nnrl chingles, deducting thc ex-pcnvq incnrrccl In7 thc dcf en ilant ill 1,rc- 
1)arinq antl caq- inc .  tlielii to market. T l i i ~  i, not tlii' princil)l(x 21. 

al)])licable to tlriq nction. The plaintiff n a i  mtitlccl to tilt T aliic of rlic, 
timhcr as a chattel. ~r l i ich  i t  hcc:u~~c as moll it \\.as s c ~ c l d  frc-,~tl rhc 
lnii(1-at the stump, as it is wid.  Tlie price xr -n-liic.h it ial l t l  11avi~ l,ct.11 

sold n-here i t  was fel l~rl  was tbc. pc>cuni:~y 10s.; of thc pl:~ii~riff. 
(149)  I n  P o r f c ~  1 . .  _ I l ( i c l ~ i ~ .  > N. k S.: 361, ~~-h ic l i  n-a7 an actioll of trcs- 

passfor  itliggiug all(! carrying a m -  co:d from the l,lai~itiff': cml  
niiiic., tlie Court say the plaintiff -ras entitlet1 to tlic. ~-;1111c of rlic c.i,n! :it 

sanle tloctrille is held. L o ~ d  Di>nnln~i s2i-q. '.'I'l~e j l i r -  n ~ u s t  gi1.c c#o~tl- 
p v ~ ~ s a t i o i ~  for tlie lwmii~iar>- lo-s wstailic~l 1 ,~-  tlic, pl :~i~it iff  f ro~i i  tile 



trespnss connnitted,  nil the estimate of that  loss clepelitls on the value 
of the coal r h e n  se~eretl." I n  both t h e v  cases tliti Cr~nr t  <a>- the tlefeiitl- 
an t  W:LS entitled to l ) r b  reimbursed his cost3 in g e t t i ~ ~ p  tlic. coal to tllc 
mouth of the l ~ i t .  Iwause it could h a w  no T-nlue 21.; :I salcahle article 

r ~ h i c h  the plaintift could  ha^ e repossessed himsdf of the coal. Upon 
this principle the defendant is entitled to no compeusation for floating 
d o ~ n  the timber out of the srvamp into the r i ~ e r ,  nor f o ~  any of his 
expenditures for manufacturing i t  or getting it to market, the true rule 
being, in an  action of trespass, the xalue of tlle timber. I t  is not to be 
understood tint the rule of damages stated a b o ~  e applies t u  the cutting 
down of ornamental trees or to  the cutting of tinlber rr-ith ally c i r cum 
stances of apprar ation, as in this ease, for  here there n as a dispute as 
to the boundaries of their respectiye tracts. For  the error in admitting 
the eTidence the judgnlent is reT ersed and a 

Ci ted:  Walling 1 . .  Burrozcghs, 43 S. C.. 61; Burne t t  I.. Thonzpsotl, 48 
N. C., 113; Poiter r .  -1Iardre, 74 K. C., 40 ;  Gaskins c.  Dacis, 115 S. C., 
88;  Williams I.. Lvribe, Co., 134 K. C., 310: W a l l  c. Holloman,  156 
N.  C., 276. 

(150) 

UES OX DEMISE OF REBECCA It. CIIU31P r .  JOSHUA1 H. THOJIPSOS. 

An attempt to lxocession land under the act. ReT. S t a t ,  ch. 91. i- not em- 
braced in the laut proriqo of the first section of the act of limitation-. 
Rev. Stat., ch. 63, so as to ~ ~ r e ~ e n t  actions of ejectment from being barred, 
if brought nithin one rear after n failure to recorer in a preceding actioii. 

APPEAL from Bailey ,  ,J., at  Spring Term, 1831, of 1) ;wr~sos .  
Action n-as commenced on 16 August, 1845. On the trial, plaintiff 

gare  in evidence a grant from the State to Thomas Monroe, dated S o -  
 ember, 1792, ~vhicll corered the premises described in the declaratiol~, 
and proved that he died before 1S43, and that  the lessor of tlle plaintiff 
was his only child. Plaintiff further par-e e~ idence  that the defendant 
mas in  possession of a part  of the land corered by the grant. 011 thr 
part of defendant a grant to Dolan and I-Ioleman, dated in 1752, and a 
deed from Dolan and I Io len~an to Edward T i l l i an~e ,  were given ill er i-  
dmce ;  but the deferidant did not gire evidence that  thoqe conreyances 
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covered an? part of the l)lc.misc-. I)cfcnda~it  thrn g a l e  ill e ~ i d e n c e  a 
deed from Ednnrd  ~ r i l l i a n i ~  to Richard P c a r w ~ ~ ,  dated in 1791. ~ ~ h i c h  
co~ered  the pa l t  of the 1)remisek ~diic.11 x7aC in rlrfendant'- 1 1 o w 4 o n ;  
and also a deed for tlit  same from wid Pear.011 to Satllanic,l Peebles. 
d:ited in 1ql7.  and tliat defendant ill 1844 c2anw ill b -  ~ n r s l i c  con1 e ~ a n c c s  
imder Prtbles. Defendant fnrtlicr parc c~ idencc  that in 1885 peebles 
1,uilt a cabin and also a still-honw on tlir lalid clailncd by defendant, 

and placed two of his i l a ~ e s  in tlit. cabin. and his still. and 
(151) ctilling apparatus in  the still-house, and that  his slax-es remained 

there. and he uqed the distillery until tlie $ p i n g  of 1838, when 
he remorecl the slaws and qtopped distilline, but tliat tlw stills and 
beer-tub. remained in the still-honir; and that  i n  June ,  1>3S ,  defendant 
leased the land to one Tove  for :i tcrm of yc'ars; but that in Aupust. 
1839. Tone,  by tlie coi l se~~t  of thr, def tndal~t ,  repaired the dwellinp- 
honse and l > l ' e p ~ ~ d  mid f a ~ n ~ e d  a 1)icce of land around the house to 
make a crop of turnips. and son-cd them on the 10th day of the month;  
and in December, 1S3S, hc (Tove)  r rmmed to tlit  place with his family. 
mld he m d  defendaut con t i i~ l i~d  ill lmss~s-ioil n f t t ~ x a ~ d s  111) to the 
conlmencement of this suit. 

Plaintiff gaTe in elidence a rccord from the rounty court, wherein i t  
appeared that  on 3 July,  1645. the 1es.o~ of the plaintiff g a r r  to tlie 
defendant a notice in ~vr i t inp  that on 1.i J u 1 ~ -  "I illall proceed to pro- 
cession nly land, to begin at the hickory trec on tlir r i ~  tJr bank, and corn- 
n~ence at 9 o'clock a.m.," and that  to the ucst county court, sitting on 
the second Xonday of August. 1845, the proce,sioner returned his certifi- 
cate that ,  being called on to prowisio~l the lands of Rebecca R. Crump, 
he commenced, on 15 July,  1545. at a hickory on the r i ~ e r  bank, and r an  
thence. et c... to a ctore: "and then n . a ~  about to run east 20 chains to a 
post-oak. n l lc l~  I v a s  forbidden to proceed any further by Joseph F. 
Thompson, who coutends that tlie line runs from the said store south 55 
degrees  rest instead of due east, and, consequently, the lines lie i n  dispute 
betyeen said parties." And it further appeared therein that  the pro- 

ceeding v a s  dismissed a t  that  time. 
(152) C'ouasel for plaintiff therefore prayed the court to instruct the 

jury that ,  el en if the? ihould believe that  T o w  fenced and sowed 
:I turnip patch on the premises as early as 10 August, 1838, and that  he 
aiid the defendant ha] e contiiiued the possession ever since, the plaintiff 
would be entitled to rccorcr, because the proceedings begun by the lessor 
of the plaintiff in July,  1845, to proceqsion her land constituted such a 
suit or claim as prcrentcd licr right from being barred a t  the commence- 
ment of the preseiit w i t .  The court rcfused to g i ~ e  the instrnction, and 
told the jury that  if the possessiou of the defcildallt and of those under 
whom he claims did not commence before 10 August, 1838, yet, as it had 
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coi~tilined erer siuce, and for more than seven years, the plaintiff was 
ilot rlititled to recol er. Verdict and judgmei~t for defendant, and plaiw 
tiif :11)11ealc(l. 

1 1  I C. J. I t  must be understood that the lessor of the plaintiff 
made no mt ry  in July, 1845, on the land claimed by the defendant, but 
stopped at the corner, from wllich the first disputed line ran;  a d ,  thertl- 
fore. that the single question is whether an attempt to proccssio~~ land 
is n-itl~in the last proviso ill the first section of the act of limitations, 
n h i d ~  is that after failing in one action of ejectment the party may 
brii~g aiiotller within oiie year, though the latter be brought after srreu 
years adverse possession. The Court is of opinion that it is not. Beforc 
t l ~ t  p r o ~ i s o  was inserted in 1836 the owner of land, in order to avoid tlw 
I)nr of such possession, was obliged to assert his claim by makiug all 
:1ctmt1 entry before the expiration of seven years. But under the pro- 
1-ieo it may be done by an ejectment "for the recovery of the lands," 
because in that mode the possessioll will be taken from the wrongdoer 
aiid givcn to the owner. That is, instead of entering on his own 
authority merely, upon a claim of right, the law substitutes his (153) 
c~ffort to obtaii~ pcaceablc possessio~l by process of law, after all 
adjudi~ati011 of title, a d  makes that keep a l i ~ e  the right of entry for a 
- e a r  after tlw tletcrmiiiation of the action in which the possession mas 
tlt>nia~~drd. The i~ature  of processioning, howerer, seems to be entirely 
tlifferrut. I t s  purpose is solely to establish, as the true boundaries of the 
1a11d of the party asking it, tlie particular lines reported by the proces- 
sioiler or freeholders. But there is no judgment given of recovery by 
tlic. wurt ,  much less ail cxccution affecting the possession. On the con- 
trary. the possessiol~ is not demanded, and the preceeding docs not sup- 
1)ow olie adrersc to the processioning party, but rather that he is in pos- 
~c~ss io l~  of what hc claims, so far as any can be distii~ctly collected; for 
ill the fourth section of the act, Rev. Stat., ch. 91, which prescribes tlie 
cffcvt of processionii~g, as it is called, the prorision is that every persoli 

11ow 1:tii~ls shall btl proc~ssioned two several times shall be deemed the 
truc omier, and that, upoil ally suit for such lands, the party in posses- 
hi011 n lq-  plead the general issue and give the act in evidence. I t  seems 
to 11:1~e heen the purpose merely that persons possessii~g or claiming 
c.o~~tipl~ous tracts of land, instead of resorting to an ordiiiary action at 
lav T O  try tlie qucstioii of boundary, might hare this less expensive and 
.omt.tin~cs, pcrhaps, as satisfactory summary mode for selling the 
1)onldarirs; and when thus settled, to make the proceeding evidence of 

111 



title up  to those lines a.; the true boundaries. Bnt i t  was not intended 
that  the possession sl?ould be drawn in question nor in  any other respects 
to substitute this proceeding for an ejectment, by whmitt ing to five free- 
holders in the premises the general question of title, arisinc upon 
inquiries as to the due ewcution of a will, the construction of the 

devises in it. an allegation of fraud in a conl-egance, or the l e n ~ t h  
( 1 3 )  and nature of 2 party's posseqsion in  reference to the ctatute of 

limitations. At all erents, the proceeding is  not to affect the 
possession of either party, but that is left as the subject of another suit, 
unless voluntarily abandoned by settling the boundarr. T h ~ r e f o r ~ .  the 
defendant's possession was not disturbed nor es7en demanded until it  was 
done in this action. which m s  a fen* d a y  too late. 

STATE T-. S A T ,  a Sr.avs 

1 T-nder the Rerised Statutes, ch. 111. <ec 31. a maqter is riot indictal~le for 
permitting his slare to go a t  large Iiilin:: hi< onn  time: h~ i\ onlr >ul>ic.ct 
to the penaltr of $40 imposed by that wctlon of the ;act. Sor  I -  the .I,r~e 
indictable 

2.  But the owner is indictable, under \ection 32 of the < ; m e  act. for ~~erni i t t i~~: :  
a slave to go a t  large as (1 f w e  1 7 1 0 1 1 .  e~er(.i.in:' hi. own dis~retioli il l  the 
employment of his time. 

(155) A ~ ~ ~ ~ i ~ ,  from L)ick,  ,T., at Fal l  Term. 1851, of BEA~FORT.  
Indictment against the defendant, a slave, for  hiring his time 

contrary to the act of A\ssembl,v. The indictmerit 71-as as follo>\-i. The 
jurors, etc., present that  S a t ,  a s l a ~ e ,  the property of John Carmgtt. at 
and in the  count-. etc., at ,  etc.. and on other d q q ,  ctc.. bv thr  ~ ~ r l , ~ ~ i ~ . i n i ~  
of the said John Carmatt his mnster, iinlawfull- did eo at l a r ~ c ,  the <aid 
slave having then and there unlan-fully hired hi< o ~ n  time of hi; wid 
maqter, c o n t r a r ~  to the form. etc. Tllc State prored I n -  o11c Crutcli tlint 
S a t .  thc defendant, during the nholr  of l ' X i O ,  <pent a larce portin11 of 
his time on Blount's Creek, TT-here he had a n.ifc. ahout 12 miles from the 
t o ~ m  of Tashington,  and that  he n a s  cnpagcd in r iu~n inp  a hoat on the 
river and carrying turpentine and o thw artic.1t.q to Washington and hack 
again to Blount's Creek; that  lic appe,lred to ha3 e the control of liiq o v n  
tinif. and vaq not subject to the order or control of an? one. qo far  as 
the ~ v i t n ~ s s  PRTT or hcard. Thcre n a. a ~ ~ l i i t r  nlan b- the naliii. of 
Pritchet in the hoat TI-ith S a t  the fisst half of the srear ISSO. lmt the 
latter part of the Fear S a t  n m  the hoat alol~c. The witness f n ~ t h e r  ctated 
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that  he hired S a t  tlircr d q s  to work in  his lien--grouiid. iii Mar .  18.50, 
and paid S a t  for  his ~x7ol.k. The r i tness  v a s  then :~.kcd ~x11:lt S a t  said 
about hiring his time from his niaqter. The qiwstion \ w q  objerted to 
by defendant's counsel. hut alloned hy the cou1-t. T i t n c \ s  qtatcd S a t  
told him vhi le  he \\-as at n o r k  for him tha t  he hired his time from his 
master; that he xTns to nri~ e his master RSO n year and p a -  hirn quarterly. 
S a t  frirtlier qtatecl, 21r and Pritc1lr.t r c r p  partners i n  r m n ~ i ~ ~ p  the boat ; 
that  they gare  the onrier of tllc boat one-half of nhn t  tliev made, aud 
d i ~  idecl the balance betn cen t l~cnl .  Mr. T r ipp  \Yay thew esan~ined,  and 
made about the s m w  statemrllt as the  ~ ~ i t n e s s  Crutch. The  jury, under 
the instnict im of the court, f o m ~ d  tile defendant guilt-. De- 
fendant's counsel n i o ~ e d  for a new trinl bccanscl the court had ( l T , G )  
rdmitted tlic dcclaratioli of S a t  as to liiriiie his tirucl from hiq 
master. The co~ir t  r e f u s ~ d  to grnilt n lrc'n- trial. Drfcwdallt tllcri p r a y ~ d  
for and obtaiued an appeal to tlic, Slllilcll~c C'o1u.t. 

SASH, J. iq. r .  C l a ~ i s s n ,  o d t r ~  1 .  27 S. C'.. .'dl, lin. becn rcferred to 
as an  authority ill this caw to -iistail~ tlic jnliidictioii of tlic Superior 
Court of Beaxfort o \ r r  t l l ~  o f i c i i ~  vliargcd ill the indictnicl~t 111 this 
case. mTe are reliercd from all>- e m h r ~ ~ r a w n c n t  in 01 err111i11~: a decision 
of this Court. I t  is  so iniportaltt to the ~ i t i z m s  of the c o ~ ~ i t r y  that  the 
Ian- sllollld he finnlly sc~ t l td ,  niid, nlicll~ settled by :r series of adjudica- 
tions, stc3adily adhered to, that I calrilot bring myself to clrpart from it ,  
though I ma?- question the ~ o u n d r i c ~ s  of the cases establishing it. 
111 this case there is 110 clifficnlty of tlint character. The decision (157) 
ill that case n-c. ad2lcl.e to as c20rrect. That  1io1'tion of the opinion 
bearing upon the que~tioii  11on hefore us mag he c o n d e r e d  as an o l i l t ~ r .  
dicflcm, 2nd in no n ny iniportant to the dec i s io~~  of the case tlicn under 
odjudication. I t  is so nla~iifcstly Ti7rollg that  nc, are at a loss to account 
for it. The act of 1794, c o ~ ~ s t i t u t i ~ l g  qectiori 31, chapter 111 Revised 
Statutes, is  not repealed by the act of 1831, constituting section 32 of 
the Revised Statute. They operate npon separate and distinct offenses. 
Section 31 forbids persons to suffer their s laws to hire their own t i m ~ ,  
and punishes them, when they do so, by the loss of the services of their 
slave for a limited time and the forfeiture of $40, "to be recorered before 
any justice of the peace, to the sole benefit of the party prosecuting." 
The clause then points out h o ~  the slaxe is to be dealt v i th .  The grintd 
juries, both of the county and Superior Courts, are directed to present 
211 s l a ~  es v i th iu  their respective counties ~ 2 1 0  do so hire thcir awn time 
t7nd nre permitted to go at large. I f  the presentnicnt is made in the 



I S  THE SCPRENE COrRT. [:3 5 

F i ~ p c r i o ~  Court .  a n e r r a n t  is directed to 1w is-utd to  the  sheriff, re turn-  
n h l ~  before the  next counts court.  I T  1. tlie d n r  of the sheriff t o  h a r e  
tlic ,.lave therc, and of t h e  court to imlmnc.1 a j u l v  to "inquire into and  
tr.1 the t ru th  of t h  ~ ~ T C W I ~ I I ~ ~ I I ~ " :  :lnd 111)011 C O I ~ T  i c t io~ i  the  &re  is  to be 
hired out fo r  one Tear. I+ this sic.tioli the  offenie of the  master  is  
clew17 po i i~ tcd  out. T h e  act of 1*:31 niacle I I O  nltc,ration in t h e  act of 
1794. but  i ~ i t r o d ~ i c ~ d  n uem7 offeu+e, to n.it. \uffrr ine a *]ale to eo a t  large 
:L. a f r c e l n n ~ ~ .  -1 c3ustonl had  s l ~ r r n ~ g  u p  ill t l x ~  State ,  ~ )a r t i cu lur ly  among 
rhat class of ritizelis n h o  n e r e  oppowd to  IT el?, of permit t ing persons 
of color nl io  11:- Ian- a r e  their  d a l e s  t o  go a t  large :rs free, thereby intro-  

ducilic a 'pcci(5 of quas i  cnialicipatioi~, contrar. to the Ian- and  
(153) against tlw p o l i r ~  of the State. I t  T ~ a s  to  repress this m i l  t h a t  

the  act n :!s lm-scd, aud f o r  n T iolntion of i ts  pro7 i-ions the  master  
is l i a l~ lc  to i ~ i d i c t m e ~ i t  ~ m d e r  [he act of 1794; fo r  suffering his  s l a ~ e  t o  
Eiilc his t ime and  en a t  l a w e  the  master  is not indictable. Tlie l aw has  
made  a dlzt inct io~i  11etn cell tlie t n o  acts of the  master.  Both  a re  evils, 
but not of tlie w m e  grade. I11 the one the  ~ n n a t e r  stdl  considers lnrnself 
the, or7 I I C ~  of t l i ~  .la\ cL, :uid tlic 1ntti.r i -  niadc to feel and  act as h i <  &I e ;  
i n  tlic otlicr, a l l  tlle lc-trniiits of s e l r ~ t u d e  a l e  t l l ro~r i l  aside--a lien- 
($1:1+ of m e ~ n b e ~ s  of .oricty i ~ ~ t r o d u c e d  or  at tempted to he introdneed, 
contrary to  lan :ind injur ious to  the c o m n n u i i t ~ .  T h e  act of IS31 did 
17ot rcyeal the act oi 1791. and  tlie Superior  C o u l t  cf Beaufort  County 
had  no o r i r i m l  ;u~ i+dic t io i i  of tlie o f ienv  caliaxed against t h e  defe~fdalit .  
mid the j u d p i i c l ~ t  Iiin,t hc re1 e r w l .  
I do not rcgrct tli:,i the c lu t~  of drnn i n s  ihi-  opinion has  11wn assiclied 

to  me. Tlie opiliioli 111 tlie ca-c of Cia? 7 s ~  n .!s &an-n h ~ -  me. T o  retrace 
11i\ i t c l ) s x l i e ~ ~  apln iwl of all t r r o r  is  s i m p l ~  n d u t ~ - .  

I'ER C I . I : I . ~ .  Rerersed. 

1. 111 claimil~g 1:1xd 111111t>r an rxe(:utinn \ale the inquir:- i.s, 13:1\ i l l ?  >lieriff ,~olil 
this l?:trticular 1:i1~1'! :\nd hi. rctulm is to lie taliell :I; true ~ i ~ i t i l  111e cc111- 
rrnry al1~)~'iIl's. 

::. Held ftriYlter, t l ~ n t  in ?;ucl~ a c;l>e parol evitlrnce of the identity of the 
lan(1 \v:is lir1111c~ly a(luiissil11~. 
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APPEIL from SI~1n7,y, .T.. at Fal l  Term, 1S31, of Sunnr.  
The case is stated in the opinion delivered in this Court. 

SASH, J. I n  tlli? Caw the lessor of the plaintiff claimed through a 
judgment and execution against the defendant in favor of himself. The  
levy on defendant's land, ~ m d e r  ~vhich the sale was made, m s  as follom : 
'(Levied on 26.5 acres of land lying on the Ararat  Ril-er. adjoining T p e e ,  
Glenn. and otllcrq. n-liereon Iredell Jackson 1 1 0 ~  lires." A further 
return v a s  endorw4: "Sold the same on 10 S o w m b e r  as the property of 
Iredell Jackson to John H. Jackson, for  $195," etc. The  defendant had 
title to 263 acles of land 1)- t n o  deeds, one for 165 acres and the other 
for 100. Thcse t n o  pa~cc l s  a t  the same point xiyere 15  chains 
distant, ha l ing  a parcel of 74 acres bet~vecn. Defendant's dwell- (160) 
ing-liouse v a s  on the parcel of 165 acres, liis barn on the 74. and 
his cultivated fields occupied portions of the three parcels (of the 100 
acres, as ne l l  as the othcrs), and the premiscs had been thuq occupied 
for more than t~vcnty year'. The slieriff's deed to tlie lessor of the 
plaintiff describes the land sold as the 165 acres, and the 100 acres, and 
conx-ey them by separate descriptions. The  bod>- of the land is on the 
Ararat  R i w r ,  adjoins the lands of Tgree, Glenn, and others, and is 
embraced within the plaintifi's declarations. 

The tax list ~ v a s  introduced and the justice appointed by the county 
court to take it,  n h o  proI ed that  tlie land  as given in  to him as a 
single parcel. and n:is entered on the list as 165 acres, adjoining the 
l a~ lds  of Tyree, G!em, and othew. The r e twn  of the sale and the e ~ i -  
dence of the tax list takcn y e r e  objected to, b ~ ~ t  received by tlie court. 
There 11-as also eTidence on tlie part of the plaintiff that the land in 
question vias hy each proprietor, as n o ~ ,  cultivated as one plantation, and 
regarded and known in the neighborhood as one parcel only. Defendant 
offered in c~ idencc  the record of a former suit by action of ejectment 
b e t ~ ~ ~ e e n  the parties for the premises, but the court ruled it to be inad- 
missible. On t l ~ c  part of defendant i t  was insisted that  the sheriff could 
not legally sell hut one parcel under his l e y ,  viz., the 165 acres; and 
that  if he could sell more, he could sell only 265 acres, including the 
parcel he h i e d  on and the l m d s  adjoining; that  the deed for 100 acres 
was yoid, m d  wpcciall- tha t  a deed for two parcels, n ~ h e n  this levy 
described it only as o w ,  n a s  void. The court instructed the jury that  
the levy ought to describe 71ith certainty the things seized for sale, so as  
to inform the parties and the public with precision what is to be sold 
for tlic satiefactiol~ of the debt. I f  the entire body of land claimed by 



IS T H E  S C P R E N E  COURT. [35 

(161) defendaut x-as uiiderstood to  be included in the description as a 
single parcel, aiid as nell  knonn by such de,iclil)tion as by de- 

scribing the b~ their respectire bonlidaries, or b~ any other 
ilicans, the l e ~ y  and sale ve re  legall-  sufficient to include the 11-hole, and 
tlie sheriff's deed. notnithstalidilif it  described the land sold as two 
ljarcels, separate from each other, nould co l i~ey  defeiidaiit's title to all 
embraced by the terms of tlie decd. And it 11-as subn~itted as a question 
of fact to be inquired of by tlie jury, ~1-1irltlier tlie deicription was thus 
c.oml,reliensi\e, explicit, and i~itelligiblc. S'erdict for l)lnintiff. 1)e- 
ft~ndnnt excepts for the ndmis~ion of inil)roper testimoiig, for the rejec- 
tion of proper, and for error in the in;tructioli,-. Rule discharged, and 
dtfeadant appealed. 

JTe concur n i ~ h  his IIolior 1~110 tried t h i ~  came belon, both in receiy- 
i l ~ g  tlie t ~ 4 l i i o l y  objectrd to and ill liis charge to the jur?. .Judge I , .  

l l o u s t o i z ,  34 S. C., l o b ,  is decisive upon both poilits. Tlierc the <heriff's 
rr tnrn m s ,  "Leried this execution on the lalid of S. N. Houston, on the 
m.t side of Sortlieast Rircr ,  adjoining the lands of Stqihen X. Grady 
a n d  others, and after due ndrertisenlent sold tlic land h i e d  on, etc., a t  
~ ~ h i c h  time and place Israel A. Judge became the last aiid highest 
bidder," etc. I)efendalit owlied tvio tracts, designated on the tr ial  as 
S o .  1 and S o .  2 ,  nhich  nere  two miles apart, and S o .  2 did not adjoin 
the lands of Stephell 11. Grady. Plailltil? n a s  suffered, after objection 
ljy defendant, to prore by the officer ~ h o  made the l e ~ y  "that he intended 
to levy ul)on all the interest of the defendant in all the lallds 1:e had in 
the neighborhood, and that  he sold all the lands in dispute, and ~vhich  
TT-ere before leried on, and were the same as those set forth in the sheriff's 
deed." The Court here drcide that  there Iyas no error in tlie admission 

of the testimony. Pearsoiz, J., in de l i~e r ing  the ol)inioil of the 
(162)  Court, adrerts to the difference betn~een a levy of a colistablc on 

land and that  of a sheriff under a f i .  f a .  The levy ill the case we 
are colisidering is as follo~vs: "Levied on 265 acres of land, lying on tlie 
Ararat  Rirer ,  adjoiriilig the lands of Tyree, Glenn, and others, 0x1 which 
Tredell Jackson lives." One hundred and sixty--fire acres Twre o~viled 
by Jackson i11 oiie body, but not contiguous with the former, and separate 
from it by a portion of a 74-acre tract. I n  this 74-acre tract was his 
barn, and his cu l t i~a t ed  grounds extended to each. The eridence objected 
to ~ v a s  to prore that Jackson, the defendant, and the preceding occupiers 
of the land, had cultivated and used the whole land as one body for 
t~i-enty years and more. I t  Tvas clearly admissible, and the sheriff was 
justified i11 selling the whole. S o r  is it  any objection that, in making 
the deed to the purchaser, he described the lands as being in two tracts; 
t h y  both together made out the number of acres vhich,  by his retnrn, he 
>aid he had l e ~  ied 011, and in other respects they answered the description 
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given. I n  such cases the inquiry is, H a s  the sheriff sold this particular 
land under the execution? and his return is to be taken as true until the 
contrary is  shown. Here, there is  no such attempt, aside from the separa- 
tion of the two tracts, and that  fact is answered by the evidence and, 
being a matter of fact, was properly left .to the jury. 

Cited: Grier 2'. Rkyne ,  67 N. C., 340; Edwards 7%. Tipton, 77 N .  C., 
224; ,$filler 1,. iliiller, 89 K. C., 406. 

I11 an action urmi a bond, tlie court, on :~ftitlavit that tlie Im~tl ii Iwlic~rrtl to 
be a  forger^, ma>, at the alqmiraiiccx tornl, u~idcr the act. 1tc.r St;lt.. 
1211. 31, ser. 86, order the plaintiff to file the initrumcwt, for <nc.l~ ti mi^ as 
the court ma7 thiiik proper, ill the cl(>rli's office. for tllo iii\lwctioii of the 
defendant and others. 

APPEAT, from interlocutory ordcr made a t  Gr ILFOIIII Fall Term, 1851, 
Ellis, J .  

The case was this : An action of debt v a s  brougllt by plaintiff aqainst 
defendant, as executor of Dar id  XcGibboncy, rctnrilablc to Guilford 
Superior Court of Law, a t  Fall  Term, 1K51. Plaintiff declared upon a 
bond, csecutcd b -  defendant's testator. .it  the same term defendant 
craved "oyer," aud filed tlic fol lo~ring affifida\it : "James K. AIills, de- 
fendant. makes oath that  lie is a d ~ i s c d   id bc4icrcs that the b o ~ ~ d ,  the 
alleged foundation of this snit, is slmrious; that it is, if so, likely the 
work of the plaintiff, the son of tlie testator, who was me11 acquainted 
wit11 t l i ~  form aild cliaracter of his fatlicr's h a n d n d i n g ,  and that  to 
detect succc.ssfully ihc forgery, if it rcally is a forgery, it  is, he is advised, 
n ~ a t e ~ i a l  mid necessary that  the bond sued on sliould be filed, so as to g i re  
n-itnessrs, before being esainii~ed as to the ~ r r i t i n g  and siguatnrc, a11 . . 
opportunity of csarniiling thc same." L l ~ ~ o t h e r  :rKida~it to the same 
purport l m s  nintl(~ by a party intercstcd. 

Upon these nffida~ its the court made the follo~riug order : "011 (164) 
affidarits filed, it is ordered by the court that  tlic plaintiff file 
r i t h  the clerk of this court, for the iilspectioi~ of tlic defeildant, the bond 
sued on, from 1 ,Jam~:lry, 18.52, to I 5  January,  lE52.." 

From this ordcr tlie l)laintiff, hy leare of tlie conrt, appealed. 
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SISH, J. The order in thic case v a s  made under the acts of the 
General -2ssembly of 1823 and 1828, RPT. Stat .?  ch. 80. see. 86. The  
action in n-hich it v a s  made n7as brought upon a bond or alleged bond of 
the defendant's teqtator, and defendant filed an affida~ it ctating that  the 
alleged bond x-as a forgery, and moTed the court for an order upon the 
plaintiff to filc the paper-11-riting with the clerk of the court, for the 
inspection of the defendant. T h r  order was made, and from it the 
plaintiff appealed. 

I f  this case doe. not come nitllin the statute, r e  are a t  a loss to con- 
wi re  onc that  does. I t  g iws  to the court the paver, upon a proper 
motion. to compcl +he parties to a suit to produce books o r  writings 
in their lmsecsion or poner and ~ ~ h i c h  contain e d e n c c  pcrtinrnt to the 
iswe, "in cases and under circun~stances where they might be compelled 
to produce the same bv the ordinar7 rules of proceedings in chancery." 
Scnrborcmqh I,. Tzinnel?, 41 S. C., 103, is decisire of the pon7er of the 
court of chancery to make such an order as the one in this case. The 
bill Tws filed to set aside a deed under rrhich the defendant claimed the 
p ropr r t -  in cliqpute, ~ ~ p o n  the cround of forger)-, nhich  7x1s denied by 
the ansv-er. The Court declnlcs that  it ha.. a l n a y  been the course in 
this State to order the instrunlent in ~11~11 casei: to l)c hrouelit into court 

for the purpose of incpection. I n  C o o p e r  I .  C o o l i c r ,  17 S. C., 
(162) 29s. "Clearla," saas thc Court. ('the irispectiolr of tlie instrument 

is indi\pensable to tlie plaintiff's prepar:ition for the hearing, as 
it is impo~sible, ~ ~ i t h o l l t  tlie (Iced, that  llc call pi1 c eliilclice as to the 
handmit ing  aud ~ x r i o u s  otlicr matters tending to slio~v t1i:it t l ~ c  instru- 
ment is not gelrui~ic." Herc  tile dcfe~l-e is t l ~ a t  the i l l s t lu l~~ent  011 which 
the action is  brought i. a forgrr - .  I-iov- is it  pok-ible f o ~  tlie defendant 
to zupport his plca, that  it  is not the deed of his testator. unlees lie can 
h a l e  free access to it,  both for his o n n  inspectiol~ and that of his wit- 
nesses ! Such teatimon>- is pertinent to the issue the jury ha: e to try. 
Tlliq. too, is tlie course of tlir Englisli courts of cliancer-. I ! c c l ; f o i d  1 % .  

Becl; fo~t l ,  16 S'es., 488. 
Thers is no crror in the interlomtory order of tlie court helox-. 



PEIRWIT, J .  T h e  questioli presented ill thic c : ~ v  arises under  the act, 
cli. 31. qec. 86. R e l .  Stat . ,  as i n  JIcGiiil~cii~ci/ I .  J I i l l r ,  m t r ,  163. F o r  
the reasons set fortli i n  tlie opinion i n  tha t  case, i t  is decided t h a t  the  
a p p l i c a t i o ~ ~  came n i thin the statute. alid the dcfnidant  n a s  entitled to  
tlir order  lie a ~ k e d .  T h e  0111~- question Iierc i i  n-lietlier this  case comes 
x ~ i t h i ~ n  t h a t  ctatntc. and  TTe a r e  of opiliioli i t  docs not. T h e  action i s  
brouclit t o  w c o ~  i'r n Q I I I I ~  of moll(,'\- due on t n  o 1)onci~. Tlie defendantq 
deninndcd o w r .  n!id pleadcd t h e  ccncr:~! icsuc, 11 it11 other pleas. O n  the  
t r ia l  t h e  plailitifl x a c  callcd, and ,  failing to appear .  v a s  nonsuited, a 
lien7 t r i a l  crnnted,  ant1 I r a ~  c g i ren  to  mnc 11d hi.: declaration. I l e  then 
filed a n  :rfficla\ i t .  srltinr.  foltli  tha t  defeliiln~its n t w  i n  lpotsession of tlie 
c r i d e n w ~  of tlie debt ul)oll v h i c h  the  action Tras brc~igl i t .  mid mo-\ cd for  
all order i~lioli  tlirnl to produce tlwm o:r tlic t r ia l .  IIi. TToaor refused 
t l ie lo~dcr .  a ~ n ~ l  1)lairitiff apl)ealed to  this  Court.  T h e  object of t l ~ r  niotiori 
Iraq to  e ~ i a h l e  tlie pl:~intiff to :inleiid Ilis d c c l : ~ ~ n t i o n ,  01. r a t h r r  to  file n 
declaration. fo r  he admit ted by  liis n o ~ i ~ ~ ~ ; t  and  niotioii tha t  he could 
not gct along ~ i t h  liis action IT-itliout i t .  W e  shonld not hesitate to  
cralit  hini tLe order. if Tre tlioucht he presented a case provided f o r  by 
the act. Tlie s tatute  p r o ~ i d e s  the  course to  be pulsued by tlic conrt 
~~-1ierc. e i t l ~ c r  p a r t y  .hall f:ril, f o r  ~c.:~ronq not aati\factory, to  comply 
v i t l i  t l i ~  order. I f  i t  be the  plaintiff.  a j l~dcmcli t  of noncuit sli:ill be 
rendcrcd;  if i t  be t h e  clrfcndant. a judgnmit  liy default.  T h e  act. then, 
only con teml~l :~ ted  such a i ta te  of the  iui t  as n o u l d  ~ ~ m d c r .  011 t h e  p a r t  
of a plaintiff. n juclgilicllt efficacious. sucli a s  t h e  conrt could 
makc, and ulloii nliicli ire might  proceed to .ccnre r e d r ~ s s  u i t h o u t  ( 1 G ' i )  
tlie a id of tlie papers  ~ ~ i t h l i e l d .  T h a t  j~tdgrileltt can t h e  conrt 
reliclcr her, ! S o  declnratiou is  filed cct t i i~p fortli  nl int  is due and 
claimed h -  the plaintiff. T h i s  niotion is ]lot to  c i ~  e p:~rol  c~ idence of 
the papers o r  bonds ~r i t l ihc ld ,  upon notirt. to procl~ti~e tlicw oil tlie t r ia l ,  
but t o  be pcr~ilittecl tn proceed mider tlie act of 1\36. T h a t  j ~ t d p i i e r ~ t ,  
then, mider tha t  act,  could t h e  conrt reiidcr, fo r  n l ia t  smnl. and how iq i t  

119 



I N  THE SUPREME COURT.  [33 

to be ascertained! There is nothing in the pleadings to guide them. -1 
court of equity would, no doubt, aid the plaintiff to a disco~-ery ( l ' h u n y  
c. Edgar, 1 Con. Eng.  Ch., 436) ; but, sitting in a court of law, we h a ~ e  
no such power except under the act of 1836. I t  is true, that  act prorides 
that  the court of law, \?-here the case is  pending, shall hare  power to 
make an order for the production of books and other TT-ritings, "in cases 
and under circunistallces where they (the parties) might be compelled 
to produce the same by the ordinary rules of chancery"; and there can 
be, I presume, little doubt but n hat a court of ~~~~~~~~~~, as before men- 
tioned, has the pom7er in a case like this to order a discorery. And if the 
act had stopped here, we certainly ~ o u l d  consider the application now 
ixade to be TI-ithin its operation. Rut i t  has not so stopped, but gone on to 
sq - ,  in substance, in  hat cases tlic court of law can act under it, namely, 
in cases so situated that  the court, in applying it, can efficaciously act i n  
f a ro r  of the party moring. Here, in our opinion, tlie Court cannot so 
act, and this case is not 17-ithin the statute. 

PER CURIAAI. Affirmed. 

C i t e d :  Jirstice 2.. Eanl;, 83 K. C., 11 ; I l l cLeod  1 . .  H l r l l n ~ d ,  S4 S. C., 
525. 

1. When it alqlears from the record that a cause n-as trietl ;rt ;I q~t>c. i ; r l  irrm 
of ;I Superior ('ourt. it is to  he l~resumfd primn facic t l ~ t  an ortlrr for 
holding it was duly made, and that it was duly held. 

 PEAL from Setf ie,  .I., at tlir. Sl)ccial Term ill JIUICJ, l h 3 1 .  of BERTIE. 
The facts of the case are suflicielltl- stated ill the opinion dcli~-errd 

in this Court. 

SASH. J. The actio11 is bron&t to 1cc.o~ cr tlie ralue of a s l a ~  e ~i;iilled 
Jacob, the 1)rol)ertr- of tlic. plailitili', nllo n-as dron-l id at the fiuller- of 
tlie defendants. I)efendal~tq -new the oa.ncls of the fisli~rr- and hired 
Jacob of the plaintiff '  as a hoatnlan to n-ork there. On an attempt to 
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put  out the seine, the boat i n  which Jacob was, was upset, and he 
drowned. Much conflicting tes t imol i~  was given, both as to the state of 
the weather a t  the time the attempt was made to carry out the seine, 
being a very dark and stormy night, and on the propriety of doing so 
a t  that time. 

H i s  Honor, a f t w  stating to the jury the principles of l a r  gorcrilillg 
the action as against the defendants, left the case upon the facts to 
them, instructing them, in  substance, if they bel ie~ed the witnesses for 
the plaintiff, the7 should return a verdict for  her, but if they heliered 
those of the defendants, they ought to find for them. -i ~ e r d i c t  and 
judgment were rendered for the plaintiff, and tlie defendants ap- 
pealed. 

K O  error is  assigned to the charge; it was as farorable to the (169) 
defendants as i t  could be, and if any error XTas committed, it  was 
not one of which they had any right to complain. 

Upon the argllment herc, i t  was not denied that  the dortrilre of 
respo~zdeat  sqrperior applied to the defendants. But  i t  was contcncled 
that  the Superior Conrt of Bertie, where the cause was tried, had no 
jurisdiction of the cause. This objection, i t  was alleged, n7as apparent 
upon the  record, and if SO, the defelidants are entitled to the benefit of it. 
The  objection was urged on t ~ o  grounds, first, that  it did not snfficicntly 
appear tha t  any special term of Gates Superior Conrt was held accord- 
ing to law, and, sccond7!/, that if so lleld, it  Iiad 110 pov7er to remoTc the 
cause to the Snptrior  C'ourt of Ikrt ic.  To sustain thc first objec+on, 
two reasons were assigned : /??sf, that thc rci.ord  doc^ not sliow any order 
for  holding the special term, nor clops i t  sliov, if so o r d e d ,  tliilt i t  m s  
held hy nny judge of the Supc4or Conrt. The  cause v a s  peildii~p ill the 
Superior Conrt of Gatcs at the wgnlar t e ~ m  tlicrcof, i n  the slriitq of 
1851. The  record then procwds as follon-s, "and afterwards, a t  Spring 
Term, 1%1, the cauw n :IT c o ~ ~ t i ~ ~ l ~ c d . "  :nrd af twv ards, at Juiic. Special 
Term, 1831, "this cansc, olr aff ida~it  nf t l l ~  dci'eiltlaiits, ~ ~ 1 s  r c m o ~ c ~ d  to 
Bcrtic Siiperior Collrt." I t  does, t l ~ n l ,  nppcur from tlie record t l ~ t  a 
speci:ll tern1 of C:~tes  Slrlwrioi- ( 'ovit  .iws held, and we arc  boui~d, 
primu facie, to 1)rrslurlc ]lot o111: tlrrt :11i order for its bciiiq holclm was 
duly n~ade ,  but that  i t  \ \as duly held. Tllc n.liolc gromld occlipitd h , ~  
the objcctioll n e  arcx considt~riirg is c o ~ e r c d  by S. T .  Led ford ,  28 
N. C., 2. I11 that  rase tliil dixfeudant \.\.as conricted of perjury- (170) 
a t  a spccial te rm of the S u p r i o r  Court of Y a n c e ~ .  After  the 
conrictioil u nlotiou was mrdc  i ~ r  a r iw t  of judgmcilt, because tile i l~dict-  
ment did not set forth ail oitlcr of the court, a t  the pwcedillg regular 
term, for  tlie slwrial term, nor e11:1r&~> that  the jui l~t .  \\-110 held tlic. court 
v a s  duly appointtd by t h e  G n ~ c . l l ~ o r  t o  lioltl it. T l ~ w  ob,jectio~is ncre  
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o~ errulcd. and the conrt decided that  the apt autliorizi~ic special tcrlns 
of the Superior Court docs not create a nen- conrt. I t  is still the 
Superior Coiirt of J,n~v, lirlcl h -  a judpe of the Superior Courts; and as 
a S u p e ~ i o r  Court, the r t p u l a r i t ~  of its grocecdines in point of time as  
;TI o t h ~ r  f l i i n q ~  ii: to he prrwmecl until thc contrarp appear.. "Inas- 
lnuch as the special tern: might he I a~ \~ fu l ly  held, the fact that  it  was 
la~rfu l l j -  held on a p l t i c u l a r  (la7 arid a t  the proper place establislies. a t  
least prima t n r i r ,  that  it  was the due and propcr time to hold it." S o r  
n-a$ it n c c ~ s s u -  that the appointnlcnt of the judge to hold the court 
should lie 2l)rrnd upon the l ~ c o r d .  ETe docs not claim his ponels. as a 
-judge of the Snlic.rior C'o~irti:. from the appointment of the Gorernor, 
Lnt from his elictjon and coniinission as a judce of the Superior Courts. 
The appoint~ilent I)>- the G o r c r ~ o r  is, under the act of 18-14, ch. 16, 
~ ~ o t l l i i ~ c  h t  a n~ode  hy nhich the jlidce is a s~ iened  to hold thc special 
tcrm of r!lt> conrt. llTe arc hou~td.  then. to prcwlnc, l ~ i i m a  fac ie  that  
tlw kpecial tern: of Gntee S n p c ~ i o r  Court 31 as r e g n l a r l ~  ordered and diilp 
1.eld. i u ~ t i l  thr  con tx ry  al)pcarq. 

The second ohjc:.tion is that  if tllc special tc.rm of Gates Superior 
ro1u.t n a, proprrlx I~c,ld. i t<  I m w r  estmded only to the trial of cmiscs, 
::ld not to their remm nl. I n  the first i i ~ t i o n  of thc act of I q44, ell. 16, 
1 ~ 0 7  i(1i1-i~ for thr  o~di~rin_o of ~pccin l  terms of the Fu lwio r  ('onrts, it  is 
pro1 id~cl .  "and nll tllc c n u w  on the c i ~  il dockct .Iinll 11c tric-d nnder the 

came rnlcs and rcciilntio~ti: as arp IIOTT p r o ~ i d e d  for the hnldinz 
(171) the rccul:rr tc.rnr- of w id  rrn~i.t.'' A1 judge p~~e.idinc nt n replilar 

tc:.m ha; pon cr to rr:nox c :in>- ? i ~  i l  w i t  for tr ial  to nn adjoininq 
co111i tj-, ci13011 I'ropcr c:111w slion 11, of n-hicli 11c is the. ~ s c l u s i r r  judge, 
~ t d  1 1 7  w ~ t i o n  r) of t l i ~  act of IF34 ti,e judge holdinc tlw . p ( ~ i a l  tell11 is 
clotltr d n it11 311 t h ~  l ) o ~  r r  to licar and determine tlic caiwes 011 the 
docl\ct that 11c ~ rou ld  hnre if p~.esid;ne at a replilar trrm. ETc 1riu;t nrces- 
wlilj- l in~, ,  p o ~ ~ e r  to ~t:ali(l a11 orders and rules n e c w a r -  to p ~ e p n r e  a 
c n u v  lor  t l ial  :rlid to espcdite its propresc. I f  this -\rc.re not so. he 
could make 110 oldrr  to continue n cause or to take n deposit ioi~ T o  
remo; e a i.n~i.c for trial is nnlorq his leeitimnte pon-ers. But  i n  this 
c n v  tl c c.nncc I T - F ~  ~ C I I I O T E ~  1111on the n f i d n ~ i t  of the dcfendnnts. and 
t h e -  :i111)~:1ied at Eertie Snpclior Court and defended the action. I t  is  
true tli:~t tlir c o n w ~ t  of the defeitdantc could not ~ i \ e  the court jmisdic- 
tioli of tlte cnusc, lint it  had it under the law of the country, a i d  it Kas 
exercised nt tliiir ~'eqliest, and it does not lie with them to alleqe this 
oLjection. hi tlic In~iguaqe of tlle Court in S. 7%. Scabom, 13 S. C., 315, 
"It 71-oi~lcl 1)c n ~ i v l l i ~ ~ o u u  to allow thc par t7  an rxception agailist his  
G T T ~  motioii." 

I t  is further i q c d  that as soon as the special term closed, all t l ~ e  cases 
remnini~ic uli thc docket untried returned to the r f c ~ i l a r  term. Thii: is  
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true, but immediatelv upon the termination of the special term in this 
case this cause ceased to be 011 the docket; i t  mas transferred to the 
Superior Court of Bertie. 

PER C ~ R I A ~ I .  The  motion in  arrest of judgment o~erru led ,  and judg- 
ment below affirmed. 

Cited: S. .T. RaX.er, 63 S. C., 279. 

WILT,IAJI G. J1dI:CI-I T. .JOH9 IT. I.ECKII3. 

1. In an action of detinne. a ~leclarntioa for "cr set o f  t~c,- t~c~".s  to< 
indefinite, :und cannot lie ~nl?porterl. 

9.  E u t  if there he aclcled tlie wordf. "being the .sue formrrly onned by one 
Rurkett." tlie description hecomei \uffrc.ieatly .]wt ific and capable of 
Ireins icleatified. 

_ ~ P P F ,  \L from i ? a f f l c ,  .J., at Spring 'l'trm, 1851, of ROIT-AX. 
Tlic question s~ihniitted ill this c a w  is suilicicntlr .tatcd in thc opinion 

dplirercd in thiq Court. 

I ,  T .  Tlaia is :in :~ctioir of dc t i i~uc  for n aclt of tnmer's tools. 
Both particq claimed under olle Eppersoii. T l i ~  bill of sale to the plain- 
tiff was i?ss:rilcd 1. the dcfendmt npon the pol ind  that i t  Tvas obtained 
by duress. H i s  IIonor's charge upou this point has not been complained 
of in the argument here, and it crr tai l~ly ntis correct. The defense 
before us ha= been placed upon 2111 objcrtio~! a l~pc:~r i l~g on the face of 
the record. I t  is that  the articlcs sued for are not siifficient1,v set forth 
in  tlie ~ ~ r i t .  The court ellarced that  a11 the vitlresses spokc of then1 as 
the tools once oxwed b -  Bnrkctt and then in defcndmit's possession, and 
that t1ic.y mere slifficicntly identified by the  proofs. -1 wrdic t  and judg- 
ment vere  rendered for the plaintiff, and defendant nppcdcd. 

I f  the case rested on the description of the tools in the writ, we (173) 
should be a t  a loss 1io1~- to decide the question ; but we are reliered 
from that difficult- b;\. the dcclaration, which sufficiently supplicq any 
deficiency that  may exist in it.  In  that  the tools are described, as stated 
in the e d c n c c ,  "as the tools formerly owned by one Burkctt." In  the 
action of' detiniic more certnint) is required in settiug forth the property 
demanded than ill an action of troTer, for  the reason that, in the  latter 
action, tlie plaintiff recovers not the thing conrertecl, but damages for 
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the conrersion; ~vliereas the object in the former is to recol-er the thing 
itself. I t  is necessary, therefore, that the thing detained should be 
capable of being specificalla identified or rlearly distinguishable from the 
other property. Hence it d l  not lie sirnp1;v for money, though the 
amount be specifid, nor for so much corn, because, under such descrip- 
tions, tlirse things hare  no mark or quality n-hereby they can he dis- 
tinguished or kno~vn from any otlier niolicy or corn, v-hereby the dieriff 
may be guided in de l i~e r ing  them to the plaintifi. But if the monc:- or  
corn is described as set apart  by itself, so as to be identified as the par- 
ticular article sued for, as being in  a box or bag. detinue d l  lie. C'oke 
Lit., 286;  BnllXs r .  71'1zitshorn, C'roke Eliz., 467. Their  being in a box 
or bag iq a sufficient description. v itliout any description of tlic box or 
bag;  their being in such position, set apart  from like article., d l  carrv 
n i t h  it the rcquisitc certaintj-. So detiuue nil1 lie for deeds or other 
writings if the plaintiff can describe them, tlioug2i the date be not nien- 
tioned. Enller S. P., 5 0 ;  Bacon Ahr.. title, 1)ctinue. I t  is not nrcc-s- 
sary, therefore. that  the articles s u ~ l  for cliould Iw millutcly deicribed 
in CT cry particular, but they 11111st hc capable of -1icll a clc\t.ril)tio~i as 

r i l l  identify then1 and poilit ~IIITII  out as the identical articles 
(174) sucd for. 111 this case the  declaration, which is according to the 

teqtimony, describes thc tools 21s being the same "formcrlr o ~ m e d  
by one Burkett." This desc l ip t io~~  n e  tlli~ik ~ ~ i f f i c i ~ n t  to c l i s t i l i ~ ~ i ~ l i  
tlierii from an>- otlier sct of tur11er's tools in tlie posse+sion of the de- 
fendant as much ns ~ n ~ i n g  the: n t rc in n box. 71-itliout drscribing the 
box. 

We see 110 error ill the jndpe'i: c l ~ r g ~  01- defi&iic>- in tlie record. 

PER C ' r - R I - ~ J .  S o  error. 

(175) A P ~ E ~ L  from 1<17i<, . I .  at hl~ecial  Tts11i1, l b ; j l ,  of ~ I O O X E .  
Derinue for a 4 a ~ - e  named Suktlj-, and the pleas are l i o n  d e f i l r ~ t  

:~nd the statute of limitation\. r p o i i  the trial the facts n-ere these: Solo- 
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mon Arnold nTas owner of the  d a l e ,  and on 27 July,  1842, he made a 
deed of gift of hcr to his son, H o m l l  , h o l d ,  with a resen-ation for the 
life of Mary Arnold, the wife of Solomon, which deed was duly attested, 
prored, and regis te~td  in August, 1842. Howell Arnold died in  Novem- 
ber, 1843, without h a ~ ~ i n g  the d a r e  ill his possession, but she was held 
bg Solonlon until his death, ~ h i c l i  liappe~led in October, 1844, and then 
the present defendant, n h o  is the widow of Howell, immediately took 
the d a r e  into 11c.r possession and hath held licr e w r  since, claiming her 
as her own. Solomon - h o l d  left a will, made 12 March, 1838, i n  which 
lie appointed his tlirec, sons, Williani S., IIcnry, and H o w ~ l l ,  executors; 
and it was prowd in January ,  1847, and l l cn ry  Arnold, the 1)laintiff in 
this suit, the11 qualified alone as executor. I n  the d l  thc testator he- 
queathed the s l a ~ c .  Snkey, to his wife, l l a r p ,  for her life, and after- 
wards to his two sons, William S. and Ho~vel l ;  and the said l\lm.y dicd 
in April, 1846. I n  Angast, 1847, the plaintiff demanded the d a r e  from 
the defendant, but she refused to gire her up, and claimed the property 
in her ;  and in  January ,  3848, this action was brought. On  the part of 
the plaintiff evidence was given that  a t  tlie time Solomon Arnold made 
the deed of gift to his son he was of unsound mind and had not capacity 
to make a contract; and on the other side eridencc was gi7-en that  the 
donor was then of sound mind and had capacity to make tlie deed. The 
court instructed the jury, amoi~gst other things, that, supposing Solomon 
Arnold not to h a r e  had capacity to make the deed of gift,  and that  it m s  
for that  reason not effectual to pass the title of the d a r e  to his son, 
Howell, then the plaintiff was entitled to recover, notwithstand- 
ing the defendant had the adverse possession of the slave from (176) 
~ i t o b e r ,  1844, claiming and using her as her own, for the reason 
that the plaintiff's action and right to the slare vere  not bound by such 
possession, because the plaintiff did not qualify as executor until Jann-  
ary, 1847, and brought his snit within one year thereafter. The jury 
found for the plaintiff, and the defendant appealed from the judgment. 

S t range ,  Mendenhal l ,  and ~k l?y  for p l a i n t i f .  
D. R e e d  and TV. TVi?~slozu f o ~  defendant .  

R~FFIE ,  C. J. The principle of the instrnction is that  an  executor 
gets no property ill his  testator's goods. and cannot take them nor sue 
for them, before getting letters testamentary. But  the Court under- 
stands the law to be settled to the contrary. Although in a case of intes- 
tacy a person, thougli entitled to the administration, cannot intermeddle 
in the goods before taking administration, except for special purposes 
allowed by statute, yet the writers on the lam of executors agree in 
stating tha t  an executor may, immediately upon the death of the 
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tc qtatpr, takc po-eqciol-r of liis cffcctq a ~ i t l  1)riuc \11it, t h o u ~ h  11c cannot 
declare hefore l , rol~ate .  fol* the ter.lll,ical reason t h a t  lie must make  
p r o f r r t  of his  Icttcr*. -1~rd that  l )o- i t io~i  is wstnined b ancient and 
i i ~ ~ d i s p u t e d  judicial opinion.. I n  G~~ccys7)rool ,  1 . Fo c, 1 P l o ~ . ,  280, 
D ~ e r  ci tw a caqe i n  n-liicli all r a tcu tor  1)r.forc prohate coninlanded A. to 
take c ~ r t a i n  goocis of the  tcqtator out of tlie l i o . ~ e 4 o n  of B., and af ter-  
wards t h e  executor Tvas allon ed to  I.( fu,c to  a t l m i a i ~ t c r .  and  adminiqtra- 
tion n-as grantrcl to  B.: n ~ i d  11e t h m  l~ro11cl1t t ~ ~ s p a * s  a ~ a i n s t  -1. f o r  t h e  
taking, and  i t  x a s  held t h a t  tl ir  jnitificatioll b>- the comrnand of the 
executor x-as eood. Alid h e  l a - s  i t  don11 as clear l an  tha t  c ~ e c u t o r s  a re  

not cal1t.d eseclitols i n  rcqwct  01111- tha t  tliev ac tua l l r  execute, 
(177)  1)ut i n  ~ e s p c c t  tha t  t h e -  n i c l  c ,~rcu te :  f o r  t 1 1 ~  death of the  testator 

lnalies the te.tainclit. and  1n hi. death the  l i r o p e r t ~  of thc coods 
which m ~ s  in h im i. en-t u p x i  niid rectcd i n  t l ~ c  cxeci i to~,  r ~ h o  may,  
therefore, befol*c prnbati', takc t l ~ c  goods and  d i , ] ) o ~  of them:  and he  
says fur t l ler  tha t ,  f o r  tha t  r e ~ s o ~ i ,  if ally one :ahe the goods before the 
executor seize; t lLcm, lie shall l i a ~  r trespass o r  repler i n  against h i m  
before l~roha te .  I n  T 1 7 ~ 1 1 1 6  t01i1 1 . I17tr,i1, f 0 1 c 7  1 Fall;., 3\1, Lo7cl I lol t  
lepcnted t h e  same docztli~ic. that .  b r f o ~ e  prohatr.  all executor m a v  ceize 
t h e  good.. -1s the plai~i t i f l  tLen niiclit, a. tlie on ucsr of the  q l a ~  e, have 
had redress 1, tabin2 lie1 a t  m y  t ime a f te r  the death of t h e  father .  o r  
h -  h r i ~ i e i n ~  snit fo r  her. tlic J C ~ T C I ~ C  l)oqhesqioli of t h e  defenclant f o r  
more t l m l  three xcal-  :(frcr tlie lilaintifi's l ielit  accrncd slid action 
arose bars l i i n ~ .  Ah a ~ ~ c u i i i c ~ i t  mielit lwrll:~ps 1la:e brr11 made :loaiust 
t h e  t r u t h  of this  posit:oii ill c u r  !an. fou~icled 011 the ploliibition i n  the  
act of 171.3, ell. 10, ~ e c .  4. u l ~ d e r  a p e i ~ a l t  of f>O. of an:- per-oli entering 
upon t h e  ad l i i i l~ l - t ra t io~ i  of anl- dcccewl  licrsou's estate nu t i l  o1)t:linine 
administrat ion or lettc: q t cq ta i i imtc l l~ .  B i ~ t  TT l i a t e ~  el influence tha t  
prorision might  ouce l i a re  had ,  it  calmot 1 1 a ~ e  lion. becmiqr i n  the  
rerisioii of 1836 t1.e Lepislaturc, w i u g  the frequent conr elilence and  
indeed t h e  occasio:>:~l 1 1 ~ t ~ c s ~ i t ~ -  f o r  tlie c a ~ c u t o r ' s  doing some things 
Lefore there m z  t ime t o  p i o ~  e the n ill. modified the  proriqion hr con- 
fining i t  to the aclniilii~tration of a11 int'estate's eqtate heforc obtaining 
letters of admini.tl:itioll. Em. Stat. .  ch. 46, aec. \. I t  is t rue ,  also, 
tha t  i t  is held TT it11 lis thnt  TI h e  t n  0 o r  more esccl~tors  a r c  appoilitecl. 
those only n h o  qualify n e d  join i n  all action as  plailitiffs. B u t  t h a t  
does not affect the r ights  of a11 the  CAeCUtOrS un t i l  one sliall  POT e t h e  
TI i l l ;  and  n h c n  he does 50, tlien, of course, lie is  executor b ~ -  relation 
f r o m  the begiaailig, to  the  e x l u s i o n  of tlie otliers un t i l  they also qualify. 
S o  the le  Twe no l a c a p a c i t ~ -  i n  t h e  plaintiff to assert h i s  ti t le to  the 
slase, and, consequently. he is  now barred. 

B u t  i t  was f u l t h e r  contended a t  the  bar  t h a t  t h e  defendant 's 
(178)  possession m s  not adverse, but  tha t ,  upon the  hypothesis in the 



instruction of the donor's i~~c.npacit~-,  v l~ ic l i  tlie 1 erdict affirms, the 
deed was T-oid. mid the defexdant held as bailcc, :rs if the gift had been 
oral from thc parent to the child. Where an oral gift of a s l aw is made 

u 

to a child it may or may not, accordirig to an  express prorision of the act 
of 1806, be an  adr:lncement a t  the election of the p a r e ~ ~ t  at any time 
during his life, and, therefore, of necessity, the relation between them 
during tha t  period is that  of bailor and hailee, unless it be terminated 
bv a demand and refusal, in ~ d ~ i c h  last case thc possession of tlie donee 
bcco~ncs n d ~ e r s e ;  that  is, he  does not t hcncc fo r~~nrd  hold for the donor 
11pon his title. but for himself, upon a claim of title in hiinself. But  
n-hen one-whether a child or a stranger-takes possession of goods 
under a comeyance n-liich is proper in form to pass the title absolutelp, 
it  is clear that  his poss~ssion is not sltbsidinry to a title, real o r  supposed, 
in the maker of the co~rreyance, but purports to be the esclusire posses- 
sion of tlie party himself, as the owner, a i d ,  consequei~tly. it  i.: :rdrerse 
to the former owner as to tlie rest of the vorld.  I t  is tme ,  the n o n  
conzpos donor or reador is ~ o t  barred by snrli a possession. Bu t  that  is  
not because of the cliarncter of the possession, but of the lmrty's inca- 
paci t~- ;  for, admitting the possession to be adverse, the operation of the  
statute of limitations is suspcndcd ~ r h i l e  the incapncit~- (.xists. I11 fact, 
LOTI-erer, i t  is on a claim of right, and i t  is adwrse, mid, therefore, upon 
tlie non compos beconling of sound nlemory or upon his death, l e a ~ i n g  an  
cxecutor, the time begins to run, and an action must be hrouglit within 
tlie limited time from that  ercut. I f  it  nere  not so there 11-odd be no 
bar from ally length of time when a rendor, though 11-ithout the 
knowledge of the rendee, happened to be under ment:rl infirmity (179) 
at the making of the contract. 

Ci t rd :  Johnsou 7%.  dnzolcl,  47 S. C., 115. 

In trespass for false imprisonment, the plaintiff proved that, under a claim of 
riglit, he entered a field cultivated aucl occnl)icd 1)y one of the clefcntltults 
and gathered and took avay corn there growing. \\.11~1~~111)on he w:is 
arrested for ~ ~ e t i t  larceny, by the defentlants. :~ncl {.on~~uittcx(l to jail. Thc 
defendants then ofrered to prove t11:lt the 1)lnintiff"s I;tntl Ir:~d I~ccn sold 
by the sheriff under an execution against the 1)laintiff l~imsrlf. This mi- 
deace was offered in n~itigation of clamages : ~ n t l  rcjcctecl by the court 
below : Held, that under these circun~st:lnccs the evitlence houltl Irare 
been received. 

127 
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_ ~ P E  IT. from , \ ' r f t l~ .  .T.. at Fall  Term. lq.51.  of C w n n .  
T r~ ;pmS for acvul t  and h a t t c r , ~  and for f n l ~ e  impriionment. Plcaq, 

not ~ ~ i i l t r :  jlistifiratioli: ~ t a t u t e  of limitationc. 
(1'0) On tlir part of tllr p l n i ~ ~ t i f f  it  was 12ro~ed that in the Fa l l  

T(.nn of 1 he n n; arrr-tee1 117 t11~ drfcltdant Hnmphries at the 
insta11cc of tlli ( l ~ f c ~ l d : ~ n t  . Jan  ic. ~ a r r i c i l  before the dcfenclant Ferebee, 
a niaci-tratc of tllc co-lntr. aild thence c a r r i ~ d  117 t l l ~  wid  Hnmphries, 
nndrr  tlic o r i l r ~  of the caid F fwbw.  and eomniitted to the prison of the 
c o ~ i n t ~ .  Plniiitiff alio .a1 c PT itlrnre of acts and declarations of defend- 
ant i jar^ i. nt aiirl al~olit t11c tinic of the arrcct, tmding to shon- malice 
in him. and ])reIior!. to the ni'lwt. 

Ikfcnclantq cddli tei l  '1 pa l~r i~-vr i t ing ,  purl-iortinp to be a State m r -  
r :~nt  again*t ~ h c  plaintiff. +ncd In- a j ju4er of the peace of the countr, 
~ i ~ d  111'01 ed that  the wnie Y a< in tllc hands of 'the defendant Humphries 
nt t l i ~  time of 1:ic m a l i i n ~  the ar rwt ,  and that  he, Humphries. v a s  an 
actinq con~tn1)lc of the co17.nty. This paper TTXC n3t offered in widence 
for tlic lmrpose of jvstifring. but in mitigation of damages onl- ,  and ir, 
therrfore. not dcemed nece-ary to bc, made part  of the case. 

111 furtller mitieation of damageq the defendants shomd that  i n  
lq30 t l ~ r  defendant Jarvii: TT-as in  po~cession of a tract of land in  said 
coul~t-, clain~iiic title thereto, and raiced upon it a crop of ~ 0 ~ 1 1 ;  that  
after the corn v a s  matured the plaintiff and three' other persons entered 
the field in the daytime and ~x-ere there found b ~ -  the defendant J a r r i s  
gathering and carr-ing a n a y  the corn, and he  thereupon caused the 
plaintiff to be a r r c~ ted  1mc1er the TX-arrant aforesaid. 

Plaintiff then prmecl that  he entered the field i ~ n d r r  a claim of title 
and v-ith t h ~  a d ~ i c e  of counsel, and that  soon after J a r r i s  had taken 
possrssion he told him he u e ~ d  not c u l t i ~ ~ a t e  the land, for he, the plaintiff, 

~ ~ o u l d  reap the benefits. Defendants then proposed, i n  further 
(181) mitigation of damages and to rebut malice and to show that  

Jarvis  only desired to l~rotect  his property, to prore title i n  him 
( J a r ~ i s )  137 shor ing  a judgment against the plaintiff, an execution, a 
s ak ,  and the sheriff's deed to liim for the  premise^. This m-idence the 
court declined to receire. 

His  Honor instructed the j u r ~ .  at the request of plaintiff's counsel, to 
return a rerdict of not guilty as to the defendants Ferebee and Hum- 
l~h r i e s ;  and as to the defendant J a r r i s ,  the court instructed the jury that  
the sole inquiry for them was as to the amount of damages, and that, i n  
estimating then], they could take into consideration the prorocation 
Trhich the defendant J a r r i s  had ~eceix-ed in hax-ing his corn taken away 
from him ill the nianner described. The jury rendered a T-erdict i n  
fa7 or of the defendants Humphries and Ferebee and against the defend- 
ant J a r ~ i s ,  upon the  issue^. Defendant J a r r i s  mowd for a rule on the 
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ill r e j r c t i l ~ ~  the PT idence offered. nliich was granted, and on argument 
dischalged. Judp le i i t  for plaintiff. Appeal prayed by defendant 
Jar\-iq, and cranted. 

I s o  J 111 an action of t l k  kind juries ale alloned :I discretion 
on tlic subject of daniages. so a. not nielelr to p i le  a conlpeu~sation for 
the iiijurg act112:ll~- wstnined by t l ~ r  l?laintiff, but to go farther and 
increase the damageq. x-lien t l ~ e l e  are cilcnmstn~ices of aggra~at ion ,  as a 
pu~iishment to thc defendant by r a y  of " ~ i n d i c t i ~ e "  or "exemplary 
~121!1~1gP~:' 

TT'hrn tlic court i z  ralletl 011 to ilnpo\e a di-cretioliary finc, (IS.') 
rhcrc is a eriatcr  latituclc as to r cce i~  ing e\ idence than is ndniiisi- 
hle in reference to tlle trial of tlie issnes in the cause before the jury, for 
thc reasoll that :IS the fine is :I nu t t c r  of discretion, it is proper tlmt the 
coiut should he put in possession of all the circlunlstmces that slzodd 
~-cculate it. The same leason 71-odd seem to apply to a caw where, sup- 
j)oiinp the jury to find all "the issues in f n ~  or of the plaintiff," they are 
c s j ~  ctecl to pi1 e d:~nmges h- n a 7  of ~)unis l .~mmt to make an example of 
the defel~dant. 111 tllib rxw, for the pu r lme  of niltigating the damages, 
t l i ~  defenclant p r o ~ e d  that 1 1 ~  was in possession of a field and had raised 
a clop of corn, and f i n d i ~ ~ e  the plnintiff in the field gathcrinq and carry- 
ing :ln.ay his corn,  I l t a  caused him to bc :l~<rested, Jve presllnif. upon a 
charge of la rce~i>,  altlioupli the c n v  does not io state. The proceeding 
nns  irreg11l;lr : I S I ~  lo id ,  a l ~ d  this actioll is for the false imprisonment. 
To agpr:r\ :ltc the ;Ialiiape. the plnintiff n as thcn allon ed to pro1 tL that  he 
11:id entered the ficld under n claiii! of title and n i th the adrice of 
t oiinsel ; and tllat, won :~t'ter the dcfc.nd:n~t took powvio l l  of the land, 
t!lr plaintiff told llini he rlccd not cultil at(, it, for he, tile plaintifT, would 
Letxp tlie bcnefit. 111 reply, the def'elidmt offcrtd to s l~on a jndcnlerlt, 
esrcutiol~,  and >heriff's deed. m~cler xliic.1~ tlie las~d \ \as <old as the 
propert>- of tlie plaintiff, nncl liad bc( 11 ] ) ~ ~ r c l ~ i ~ ~ r d  1): rllc dt~fendalit. 'I'his 
v7a, objectcd to, and the coult rcfnscd to :idinit it. 

I t  is ceitain that  great incoli~cll iel~c~t~ nould he tlic. lesult if in trying 
t11r i v s ~ r e  ill a ca-c lilw tlie l~rc'>eiit ( .~ide!ic~ n as ;~dn~issible in~o lx ing  the 
qimtioli of title : hut ill 1cga1r1 to  t l ~ c  damaqeb, the title would l i a ~  e had 
all ~nil)olt :~nt  ilifluclrce nit11 t l i c '  j ~ u ~ .  x i d  under the \cry I,cculi:~r (air- 



curnqtnnc c *  n (>  roll wiJ ~ l o  rc:r-o~~ f o r  exclucling t h e  t.1 idence. Tllc queq- 
tlon n.onld 11c I e c c i ~  ed b~ t h e  jur- i n  one of tx-o n7aFs : 

( l q 3 )  'The p l ~ i ~ i t i f f  n ~ i d e ~  a clainl of right.  and  bv the adrice of a 
l a v e r ,  e n t ~ l c d  tlic ficlil and  l r e a n  to lilill corn f o r  t h e  purpose 

of a*.( r t ing his titl t  ; t l ~ t r c ~ ~ p o l i  the d e f e n h i t .  ili+tead of br ingine a n  
:iction of t~ t .pa+. tahci  olit a State3-  n 2ir1 an t  and  has  the plaintiff put 
i n  jad. T h i s  conduct oli t l i ~  par t  of t h e  d e f e ~ ~ d a n t  n a s  "liipll-lianded 
:r11(1 malicjons. and Ill shonld bc made a n  c ~ a n i l ~ l e  of.'' 

Tllc defendant n a s  ill poqsesioli of tilt field, a n d  liad niadi a crop of 
coin: tlic~e.upon the plailitifi en te l i  and  bcqins to pul l  tlle corn. H i s  
claim of r ight  i -  :111 a l ~ r c t c x t ;  1 1 0  I anyer  c ~ e r  a d ~ i z e d  h i m  to pul l  t h a t  
ro1~11. For the clrfmdaiit liad purcliascd tliiq r e r -  land a t  sheriff's sale, 
' ' ~ l l i c l ~  ~t 1.1 as cold (1s f711 p r o p e t f y  of t h e  p la in t i f t ,  n72d t h e  d e f e n d a n t  has 
fhr ~ l i ~ , i f /  c dcetl f o r  ~f." The  fact  tha t ,  71-hell t h e  defendant took posses- 
sion 111 the  bpri~ip aud  coninienced his  crop, t h e  plaintiff "made his 
threat" tha t  ('lie n-onld reap tlit. benefit," s h o ~ i s  tha t  h e  is a 1nt~) less  mnn , 
m d  n e th ink  i t  u a s  n ell clio~ipll tha t  he  v a s  pu t  i n  ja i l  f o r  a ~ h i l e .  

Looking a t  ' f l i i ~  s i d e ,  the jury assessed $300 damages;  looking a t  
t h u f  side," t l i y  noulcl p rohahl -  l i a ~ r  assessed s i ~ p e n c e ;  and  the ques- 

tion is, I)OPS the illco~lr eniencc ~1-11icll m a -  result f r o m  tlie adnlisslon of 
P I  icii / lee o f  t i t i c  in a n  actiou like th i s  confixe i t  to  the question of 
danlagcq, and c o n f i n i q  i t  to  :I reply to  evidence offered by t h e  plaintiff 
i n  aggraxatioli. ~ n s t i f ~  tlic caclu.ion of eIidclicc f r o m  ~ r h i c h  tlie j u r ~  
wo111d he nblc to look cct botA s ides  o f  t h e  c a s e 7  

W T ' ~ ,  tllilib tlic el l d r ~ i r t ,  u ~ ~ d e ~  tlie peculiar circumstances, ought  to 
l i u ~  (, heell 1cc.c:~ ed. 

~ F : C  CI T'enire de noz.o. 

1. To :lii csccl~lion for tlie rejection of critle~iw, it  is a ~ufficient ansn-er 'that 
it  n-:-as irl.elev;mt. 

:2. In tlle trial of an i ~ l t l i c t u ~ e ~ ~ t  for murder. n-lien the dying declaration of the 
tlrcensed is that- 1;. 11as shot nlv. or Ilas liillecl m ~ . "  the conrt must 
1)t'esuruc. p i ' i i i ~ u  j~icic., that the elrce:i>ed intended tti state n fact of which 
I I P  hat1 lilio\\-lt,tl~(.. ;:nti itot nierrly to esl)rws nn opinion. The jury must 
judge of the \vriglit of this. 11s o f  other rvitler1c.e. by the acconil~aiiying 
circunlstiiiicw. I f  he merely meunt t o  express his opiiiioi1 or suspicion, 
as an infcrclic~ fro111 tlle other facts, tl:e jury should clisrecard i t  as  
evidence ill itself. 



])risoi~cr. I f  t l ~ e  :tee (.ail 11c ascert:rined li;\- insl~rction. the court  ancl 
jury must clecitle. 

APPEAL from C a t t l e ,  .J., at Fall  Term, 1831, of Co~uar s rh .  
This is an indictment for the murder of Simon D,T-son. The prisoner 

appeared at his trial. in Ovtober, 1S50, to be a sniall bog. but his aqe 
mas not stated. E ~ i d e n c c  \ms gircn on the part  of the State that, within 
a meek or two bei'ore tllc homicide, the prisoner had scl-era1 times ex- 
pressed ill-will tovards tllc deceased, and threatened to kill him. One 
Matildn Merritt t l i , ~  cicpose~l that tlic p r i so l~c~ ' s  father lired 300 
or 400 yards from thcl house in ~rbic l i  she resided, which was on (185) 
land belonging to t l ~ c  deceased, and about half a mile from the 
residence of thc deceased; that on 15 Map, 1850, the prisoner came to her 
house  hen tlie s ~ i ~  \ u s  about an hour high, in the evcning, having his 
gun with him, m d  that  :L little before dark there came u p  a h e a ~ ~ ~  
shower of rain, and the deceased came in the house to get out of it,  say- 
ing he  had been out hunting hogs; that  the prisoner refused to come into 
the house after the deceased entered, although tlie rain had commenced, 
hut, a f tm  solicitations from her, he did come in ,  and lie and the  deceased 
soon got to cross questions-the latter alleging several charges against 
the  prisoner about his way of lifc, some of which the prisoner denied, 
but admitted others. Aftcr some time they appeared to be reconciled, 
and the  prisoner laid down on a table and seemed to be sleeping; but 
about 10 o'clock at night hc got up and, though requested by her to  go 
to bed and stay all night, lie said lie would go home, and took his gun 
and went out, but so011 called from the yard for a light, i n  order, as hc 
said, to catch a mole he had found. The witness then handed him a 
lightwood torch a t  the door, and he  took it and appeared to be searching 
on the p l -omd;  but in :I few minutes he put out the torch and bade them 
goodnight and, as the TI-itness then thought, went home. There was a t  
thc time a bright fire in thc room, and the door opening into the yard 
mas about one-fourth open, and the deceased was lying on the floor with 
his feet toward tlic openiilg of the door, and about 5 feet from it. T h e  
witness TYas the l~  asked, on the part  of the State, whether she and the  de- 
ceased in~mediately cutered into conrcrsation about the prisoner, and 
counsel for the prisol~cr objected to the question being answered; but 
the court permitted her to  answer that  they d id ;  and then, on the par t  
of thetprisoner, the r i tncss myas required to state the conwrsation par- 
ticularly, al~tl  she said the deccascd ce~~surcd  tlw prisoner's \ m y  of 
life and spoke ery c l i~~mragi~igly  of him. She further deposed (186) 



I ~ , I T  11 hile sllr. an(! + h i  i lec~awrl  n ~ ~ i ~ n ~ i d  i n  t h e  co111 cmatioll, t h e  
d w i  n*c 11 r i  nl:,rlic 11 to her  t h a t  the  I)r iwnt  r "n a s  ?a\ cv1rr)lq)ing. a n d  
heard n ha t  tl:rr Irere caving"; and  tha t  she replied t h a t  could not be  so, 
f o r  he  liad eonc liomc : and  tlie deceavd  wid .  " S o .  he is  iiot ~ o n c "  ; and  
ill onc or  t n o  ~liinntoi: a f t t r n a r d s .  n h i c h  Trac about t en  minutes  a f te r  the  
priwlic 1 11,111 told rhcm goodnight. a pun n :I- fired a n d  t h e  deceased shot,  
a ~ i d  pt the  ~l lonl i l i t  :hi, deceased exclaimc (1. "Gleat  (;od ! Eli lal i  ,\mold 
l ia j  killrd 1110. E l i l i r  me  come water ,  fo r  1 a m  :i dead nian !" Counsel 
f o r  tlie l i ~ i w ~ i t r  o l i j~c tcd  to  the  : ldl11i4i iht> of tlw deceased'< csclalrla- 
t ion,  1n:t ;lie ol~jectimi n-as or errulcd. Tlicrc n:rs f i ~ r t h e r  eridence t h a t  
thr. *hot -tlu(.li tlic l ) r i r ~  memberq of tlic d ~ c e a d ,  m ~ d  1a11r.c.d 111~1mrd 
into tlic l,odr, cutrinq t h e  intestine< i n  i r \  cr:rl p lac~ . ,  and a plirsician 
r111o attended tllc dcceaicd e ~ ~ r - e  ~t as  his opiiiion tha t  tlic iliootinq 
c a u w l  t l ~ c  &at11 of tile d c c e a d ,  and.  f rom tlic appc:cr,lnce of the n oiinds, 
thar  the  li~1.on TI-110 fired the gun  could not hnxe been more  t h a n  ten 
ant1 lwliali .  not morc t h a n  f i ~ e  steps f l o m  the  deceased. T h e  deceased 
l i ~  cd iinril niolit of the n e s t  d a y :  and eT ~ c l r n t e  n as e i \  en t h a t  lie wffered 
grcat  l ~ a i n .  hnt n-n. a l l  t h e  v h i l e  i n  his l igh t  mind,  and  repeatedly de- 
clared to t h e  11111 iici;rn 2nd others tliat the l ~ r i w n e r ,  and  110 other p e r w u ,  
shot h i m ;  alld 11c) 81.0 nlade a n  affidarit ill n r i t i ~ g  before tri70 mre i s -  
t ra tes  tha t  E l i j a h  -1rnold sliot h im.  H e  did not s a -  on those occasions 
t h a t  he .aTr tllc prisoner shoot, o r  tha t  lie did not see him,  but  s imply 
statd the fact t h a t  tlie prisoner, and  no other  person, shot h i n ~ .  T h e  
p r i w u c r ' ~  counsel objected to receir ing tlic declarations and  a f i d a ~ i t .  
but there h e i ~ g  s ~ t i s f a c t o r y  proof tha t  the deceased const:mtly declared, 
f r o m  tlie t i m ~  h e  n as shot un t i l  he  d i td ,  that  h e  beliered h e  should die, 

the\- r e r c  admitted a s  dying declarations. 
(I\:) ('oulieel fo r  the  prisoner alleged tha t  he  TI as apparent ly under  

tlic age of 14 yews ,  and, therefore, t h a t  i t  x a s  incumbent on t h e  
S ta tc  to pro\  c, t h t  l i (~  u a <  07 c r  tha t  agc . or. if ul idw it. that  he. llad wc11 
knonlcdgc of r i eh t  and n r o n g  as  mould lender  h i m  reslmrisible for  the 
llomicide, if lie comn~i t ted  t h e  act. Thc~ court llclcl the  o l i us  of l ~ r o o f  to  
lie oil the plisoncr as  to h i s  age. T h c  p r i ~ o n e r  n 8s con\ icted, and f r o m  
the  judgment on rlle conr iction aplwaled to th i s  Coln t .  

(189) It1 ~ E I S ,  C .  J.  T h e  Court  is of o p i n i r , ~ ~  tha t  neith('r of the  
objections to t h e  e~ i d e n c ~  is I wlid. -1s to  the first, i t  is t o  be 

obser\ed tha t  the details of tlir  con\ e r ~ a t i o n  b c t n c ~ n  tlie decea-ed and  
Xcrl ' i t t  v c r e  brought out by  the prisoner-the S t a t e  p r o r i n g  only tliat 
they tallied about thc  prisoner. T h e  most that  can be  said againi t  tliat 

IS:! 



is that  i t  v a s  irrtlerant. The  court is not obliged to vas te  time and 
protract trials by adnlitting irrelcrant cride~lce, and to an exception for 
the rejection of eridence it is a sufficient ansn-cr that i t  wa. irrelevant. 
Ru t  an cxception to the admission of e ~ i d r u c r  oil tlie p m m d  of irrcle- 
T ancy is, as a general thing, refuted on its f aw.  since w l ~ a t  is inlmatelial 
cannot be supposed to hurt. I t  is not necrcsnry to <a- that  :I caqe can- 
not arise in which exidencc, reall- irrclc\:l~it in 1)oint of Ian- m a r  he 
calculated to ruislend or prejudice tllc millds of the jury:  and in such a 
case its reception would be erroneous. Dnt. clrarl-. proof of the fact 
simply that  tilose persons tnlkcd about thc priconer col~ld hare  no sw11 
effect. and. if erroneous. n-odd be no groiuld for rcl-rrsinq the judgment. 
The Court, hon rrer. is of opinion that tllc n-hol~  conr crsation n as 
proper eridcnce for  the Statc. There n n s  wch a prol)ahilit~- that  the 
priso~ler Tras in the pard and vitliin hearinq that the court oi~pht to 
suhnlit i t  to thrl jurJ- as being imrr f u c  in his prewlce,  and calcu- 
lated to call forth r cngeailcrx. ilnlcss tho j u r -  think, m d e r  the circuin- 
5tances or from othel proof, t l ~ a t  the p r iqon~r  was not i n  hearing. in 
u-hich caec the?- should be told not to allox- any v e i d l t  to tile eridence. 

Tlie exclanlation of the deceascd a t  the nionlent he  r a s  shot m s  com- 
petent on sereral grounds. One is  that  ah01 e mentioned, that the prisoner 
was probably ~ r i t h i n  hearing. Another is that  i t  Tvas so inmlediatelp 
coi~~i tc tcd  v i t h  tllf principal fact of the chootine a %  to be 
~natcrinl  to a proper tonlprchcn~ion of t l ~ c  fact, :lnd \.iaf a part (190) 
of thc I c\ q c \ f i r .  Ahid a third is. that  tlir nounded man seems 
to h a l e  been initantly and fully convinced that  he must speedily die 
from the ~ o u n d ,  so as to render this :I r11or.t i n i p r e ~ i r e  dj-inn cleclara- 
tion. because it rvas uttered before he could Ilare made up an account. 
not founded on fact, but the result of ill-nil1 or cri l  surnlises against the 
1n.l qo11er. 

The next objectioil is to receixing any part  of the declarations of the 
dec~ascd as his dyiug declarations. S r r e r d  grounds v e r e  taken in  the 
: ~ r p m e n t .  I t  was plincipally insisted that t l ie-  do not l>urport to state 
the fact, hut only the opinion of the deceased, that  the prisoner shot h im;  
and also that  it did not appear from tllc declnratioris or  from the situa- 
tion of the parties at the time that  the deceased liad the opport~lnity of 
knon&g the fact, so :IS to enable him t o  express more than an opinion 
on the point. But,  ~indouhtcdly. the vords do import that the deceased 
n.as lnofessinp to state the very fact. H i s  language is affirmative 
t l l ro~~ghou t :  "Elijah -1rnold Lac: Id led  in(.: 11~. and 110 other person, 
has shot me." And. although the exception states that the deceased did 
l ~ o t  in so many ~ ~ o l d s  s q  that  he  san the prisoner ~11oot, yet it  sets out 
further that the deceased, i n  his ~ a r i o u s  declarations. al~vaps stated the 



fact  tha t  tlie l ~ ~ i ~ o i l c r  .hot h im.  I t  must ,  therefore, be understood, 
~ / ' ; ~ ~ z c L  Joci,'. i f  not conc:lnsi~-ely. tha t  the dcce:lsed ilitcnded to af i rrn as  a 
fnct tha t  the  l r i soncr  sliot h im,  and  of rolirse tha t  he  affirmed i t  upon 
h i s  linox-lsdge of i t .  Tlie otlier branch of the oljjectioii, t h a t  i t  d i d  not  
nppear tli:it tlie cleceasccl conld li110\1- the fact ,  ::lid, tlierefore, t h a t  his  
declarntions nlny ha\-c b e m  mat te r  of i n f ~ r ~ ~ i c c  and opinioll? seems 
ra ther  to go to the credit to  be g i ~ - c n  11- tlie ju ry  to  t h e  declarations t h a n  

to tlieir e o m p ~ t e n c ~ - .  -1s t h e -  purpor t  in theriiscl~cs t o  declare 
(191) thp fact ,  the  court TT-as boulid t o  submit theni to  the  jury, although 

the dece:ised tlitl not go into tlie dctnil of his means of kno~rledge.  
If in pnssiny on tlicir ~ ~ e i g l i t  t h e  s a n ~ e  facts  on ~vhic!i their  competency 
de11ei;dcd n.it1i tlie coiirt l1e mater ial  to the i r  cwdibilit-. the  ju ry  mus t  of 
neceqsity takc theni. as  T T T ~ ~  as  others. into their cousiclsration for  t h a t  
]~l i?]~c:s~.  I t  might .  ther?fore, ~ : I T . C  beell a proper  subject of o b s e r ~ a t i o n  
to tl:c jnr7- tlint, nltliougl! tlic deceased professed to >t:rte the  fact ,  he 
did not c ~ s p ~ ~ s ; - I ~ -  $2)- tl!:tt he snn- tlic l ~ r i s o n ~ r  shoot ]lor horn he  knew 
tlic. prisoner to I:(, tile 11~1,wir .  'I'llej- niight 11nrc conchide(1, f rcni  the  
d;rrliness of rlic~ ~ii,glit. the rvl:iti\-0 l m i t i o ~ i s  of t l i ~  dooi. slid fir~111:1ce, 
tlic i?c~yiw~ to v,lric.li tl!c clooi. n-as o l ~ m ,  thr; p:wioii,s ~iii,.lllldci~st:?~iCli~iy 
b(dt~\-eel! tlir. p:arti(>~, :1lri1 0111(11- l i k ~  tliillys, llint tli(! clwc~n.;cd did or did 
:rot dcr!aw ;lie fnc.t u l ~ o n  l!is CVII  Irnm\-lr~tlgc~. I n ~ t  1111oli ~ i ~ s p i c i o n  and 
inf"c.rc~~~cc~: ;ii~il  i f  tilr. 1:lttc.i.. t h y  n-on!d. of cdour?c, qi~-c, 110 n-piglit to  t l i ~  
decla~,:rtio~!s. i h t  i t  is  ~ i o i  sJ(.li  l lo~ \ -  t l ' c  c o i i i ~  ( * t d ( l  wject  a n  nfkirmati~e . . 
cl.c.cl:~ixrioli of ;I ~ ~ : ~ r t i c i i l n r  S':ii.t iip(;ir n .ii-lr!c*~on of .so~iic. defect ill t h e  
I I ; I ~ ~ J - ' S  ~ ~ I O : I I I ~  of l i i 1 ( 1 1 ~ - l t ~ ~ l ~ ( ~ .  Lre(a:~~is(> 11!, oni i t t<d to ..tr~te t11c.m ~ ~ ~ i i t ~ i t e l y .  
711 t h i ~  c : ~ - .  ilrelccd. t h e  c i rcu~i i~ t : : l~c .w ( ~ o i ~ l r ~ c ~ t ( d  \\.it11 t l i ~  1:!11pi:\ge of 
tlrc decc.n,wd :ire sti .o~rg to  : - I I ~ T T  tlrat 11r lincl the ~ ~ i c ~ ; i n s  of liiion-iiig the  
fact.  :riiel t!i:it he l i ~ ~ c ~ \ -  11-lint lie affirmed. 

r 7 1 lie 1 ~ r w i 1  n.110 f i i d  tlrt ,pi11 I I I I I Y ~  11:"11-(' ~ t o o d  ill i'ro!rt of tlir; door 
71id \ - c . ~  irc.ar it .  :r~rd tlre dr.cc,ascd TI-as l+g - \~- i t l i i~ i  3 f w t  of the door 
~ r i t l i  hi:: fer t  ::ud f:ice to\\-nrds i t ,  : I I I ~  n-itli a briglit fireli,glit thron-n 011 
the  floor, so tlint ~ i t l i w  137 t l i ~  reflwtiii~t of tlie light o r  1 1 ~ -  t l i ~  fla.ch of 
tlie g u n  t l : ~  doc,(-n.ml 1 1 1 : l ~ - .  :md, i t  T\-oiilcl seem, nliist have seen t h e  
person n-h:.11 I I O  firccl. I Icuce i l l ( ,  i ~ i s t n l i t m r e o ~ ~ s  esc~1:iriiation t h a t  t h e  
prisoner had  liiilcd liilii-n11 assertion 11-liich the d ( ~ : i s c d  c o d d  not 

11:rl-e 1101:c>tl~- n x d e ,  ; ~ i i d  i n  liis contlitiou v o u l d  iror h a m  made,  
(192)  toucliing tlir  i n a t t w  of f:irt, if 11e iliferred i t  merely :1,5 n lat tcr  of 

c o ~ ~ j c c t u r e .  B u t  :I fu r ther  a l ~ t l  c lccis i~e n u n - e r  to  the  objection 
is  t h a t  i t  does iiot a p l ~ e a r  to liar-e b~c'1i t:ikoii 011 ~ I I C  trial.  As t l i ~  escep- 
tion is  unclerstood. the ohjcctioii :it the  t r i a l  n-as t h a t  the  dcclnrntions 
v e r e  not conipcteiit on tlie ground tlint i t  did not alqlcar tlicy Twre made  
under  the nl)l~rellensioli of inipelidilig dentli. f o r  i i i i l i ~ e d i n t e l ~  af ter  stat- 



ing  tlie objectioil of t h e  l&oi~cr's counsel, the  escc l~ t ion  proceed.: t o  
state, as  the  reason of t h e  c r ) ~ r t  f o r  o ~ e r r ~ i l i n g  i t .  tha t  t h e  colirt xTas 
satisfied f r o m  t h e  e~iclence tha t  t h e  p a r t y  made  tliel11 nndcr  tllc belief 
t h a t  llr  m7as dying : f r o m  nliic.11 tlic infcrencc is  tlint thcx objectiou \ m s  
!'onnded on t h a t  rcaPon nlolitl. Conscqncntlg, tllc facts  mtc not  stated 
n-it11 re fe re~l re  to a n y  ot l te~.  point,  a n d  flic dccisio~l I ~ T  01lgl:t not to  h r  
on a n y  other. ST~ondcocZ~'.s cosc, 1 Learli. 500, is a direct authori ty  t h a t  
the  :rffid:nit of t h e  d w e n w l .  tllougli not t:rkcn according to t h e  act of 
1715, is  c o m p ~ t e n t  and  prnpcr a s  h c i ~ ~ g  i n  itsclf n d y i w  declaration. 

On t h e  lnst point tllc C'nlirt is n l w  of opinion t h a t  t h r c   as n o  error .  
T21c objection assumrd ns n fl1c.t t h a t  t h e  p r i s o ~ ~ e r  appearcd t o  be nnder  
34 years  of age. *Is t l i e ~ c  \\:is uo  proof on tl:c point,  i t  could only b e  
judged of by i l~sl~cct iolr .  and  so f a r  as  tha t  goes it 11:nst be taken t o  l i a ~ e  
been decided against  tllc~ prisoller both b g  tlie court aud  the  j u r ~ .  A s  
t h e  snbjeet of direct l~rooi ' ,  tlic o~clts n7as cwta in ly  on t h e  prisoner, a s  
the  reputed age of eTc1.y one is  peculiarlg v i t l i in  his  own knowledge, 
:aid nlso t h c  peizsolis Ly nllonl it  can be c l i i ~ ~ t l y  l n o \  d. 

1. .I corcwiult of war1.;1111y, allilc~c(1 to ;II I  cbbt;~te ill lnl1~1. deterinil~cs x i th  i l ~ t .  
est;llc t o  n.11iclr i t  is an11t.xet1. 7:ut \\-11(,11 oile takes :I c~o~~vo~:tnc.c iu f c ~ ,  
\virh covrn:i~~t of \v;lrralltp fro111 :I h u s l ~ a ~ ~ t l  :mtl his lrifc. : t l r t l  tllc iitle 
of t l ~ e  \vise dors liot ruts.: in c c ~ i ~ w q n c ~ l ~ c ~  of the \\-:~rit of her 11rivg es:mina- 
tio~i.  yet the h;~rgninee t ; ~ k e s  :in csst;~tr il l  S P C ~  ;IS to all t l ~ e  v ~ ~ ~ i ~ l t l  r2scc,!~t ;It(? 

\rife and those claiming :.~ntlvr her, not I~nrred by the statute of limitations. 

3. \Y11el1 :L rn:in purcllases a t  a sheriff's snle untler esecution rhc. cst:~te \\-liicli 
nnother l~rofcsses to 11:tre in fee t o  certain 1:lnds. to n-hich (:ovenants in 
n-nrr:~ntr are al~nc'seil, he acquires, as  incident to the estate. the right to 
those coron:~nts. 



4. Where cownnnt:: of ~ - a r r a n t ~  which run with the land are contained in a 
conveyance. pnrpnrting to be i n  fee. the tenant in fee in  possession cannot. 
I\>- an7 a~sigamcnt. seyer the c o ~ ~ n a n t s  so a s  to make them independent 
of the estate. They :ire incidents and c;ulnot he disannesed from their 
principal. 

,IPPEAL from El l i s ,  .J., at Spring Term, 1851, of FRASKLIS. 
Tlic case is qtated in the opinion  deli^ cred in this Court. 

(191) PF \I:~os,  J. This is all action of corenant, on a n-arrant7 in  
the dced of onc I-Tarriqon. the testator of the defendant. One 

Jones and his ~ i f c .  brine seized in fee, in right of the r i f e ,  and having 
had icsue. cxecntcd a deed of l~arpain  and sale, purporting to  convey the 
land to I-Tarrison in fee. The p r i ~ y  examination of the v i f e  was not 
in due form. -Iftcrvards Ha~ariqon. of 17-hom the defendant is the 
executor, executed x deed of bargain and sale. purporting to convey the 
land to one Howerton in fcr. 71-itll a co i .manf  of g e n e l a 1  wn~.rant!l,  which 
is the corenant n o v  sued on ;  this deed n-as dated in  1828. and under i t  
Howerton c~itered and continued in possession until 1842. I n  April, 
1842, ITox-crtou esccnted a dced of bargain and sale, purporting to  con- 
y- tllc land to one Green in fee. TI-ith a clause assigning and con~~ey ing  
to the said Green and his heirs "all t h e  c o r e n a n t s  in the deed of Harr i -  
son ~ c ~ r r r a ~ ~ f  i ~ i q  the t i t l e  o f  s a i d  Jtrlitl, and all other corenants in said deed 
containccl, IT-ith full poTver to cue for  any breach thereof in my name, 
but at his om1 costs and for his o n n  IISP." 

I n  Pel~tenibw. 13-1-3, the sherift'  old the land under execution against 
IIowcrton. tested l\l:irch, 1F4.3, and the plaintiff TI-as the purchaser. and 
took f ~ o m  the ~11(rILfl a deed conve~ing to hini and his  heirs "all the 
E~tates,  interest. and claim" of the said IIowerton. Under this deed the 
plaintiff clrtercd and continued in  possession until after the death of 
Jones, 1111en he n as ( ~ ~ i ~ t e d  by the heirs at 1 : i ~  of Xrs .  Jones, on account 
of the defert in the title, h>- rpuson of the informality in the p r i ~ y  exarni- 
nation. Thereupon he hrollght this action. The case states "that at the 
time of the shcriff'q sale the plaintiff h i d  notice of the deed to Green, 
and it had t l ~ m  become notorious, and the plaintiff liad notice that  
Hoverton's estate 11 as cnlg all rstate for the life of Jones b>- ~ e a - o n  of 
the defect in the titlt." 

H i s  IIoncr being of opii~ion thnt ' the  plaintiff could not support the 
action. he submitted to a nonsuit and appealed. I n  this there is error. 
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1ia11t arinexed to an cstate, c o d d  not continue longer thin1 the (19.5) 
estate, and, collseqlicntly, that  r h e n  the estate of the plailitiff 
was put an end to Fa tlie hcirs of Jlrs .  Jones, a t  the death of Joncs, tlie 
warranty was gone. We admit tlie position tha t  the warrantp is  gone 
whenevcr the estate to which i t  is  annexed d r t e l m i n e s ;  for  it is a mere 
incident of the estate, and the incident cannot conti~iue longer than  the 
principal; as if there be an  d a t e  to *4. for life, with warrants to h im 
and his heirs and assigns, a t  tlie death of A. his estate determines. and 
the warranty is at an m d .  This case is  put  by Lord Coke. and the 
p r i n c i p l ~  is cor1tainc.d in all the books. The error of Jf7-. FTav~cood is  in 
leference to the meaning and application of the principle. When does 
a n  estate determine ? When i t  is  "spent"- -expires bg " t h r  fcrnls of i t s  
own limitcrtion." I f  there is an c~ ic t ion  by title paramount. the estate 
is i n  one sense at an end, but has not d~tewnincc l  so as to del?ri\ e the 
par tp  of tlie benefit of his varranty ,  for if so, a warranty would never 
be of any force or effect nrltil the e ~ i c t i o n ;  the partp has iio use for it, 
and after that  i t  is gone. Tliis l~roposition cmtainly cminot be main- 
tained. 

I t  is not true that  Howerton had oiily an cstatc for the life of Jones;  
he  was seized of an estate i n  fw. 

" l ' k e  ferm of i t s  l im i fn t ior~"  mas to him, "his l ~ ~ i r s  and assigns"; 
and, not~ri thstanding the fact that  it had an "infirmity," and might be 
put an end to by reason of a defect i n  the title, still it  was a fee siniple. 
I t  was good until the death of Jones, and the11 i t  was only wrongful as 
to the heirs of Mrs. Jones. As to the rest of tlie xrorld it TTXS a good fee- 
simple cstate. Suppose EIo~verton had died seized; co~lld there be a 
qucstion that  his wife ~ o u l d  h a r e  been entitled to dower? Her  
estate, like that  of her husbai~tl's, trould be good against erery (196) 
o11e except the hcirs of Mrs. Jones. Or supposc Howerton had 
continued in possession for more than seven pears after the death of 
Jones, can the& bc a question that  he wonld not t l lm l i n ~ c  held a good 
estate in fee?  Tliis is not consistent ~ i t h  his har ing  an estate only for 
the life of Jones. The truth is (possibly his Honor fell into error by 
not adrerting to i t ) ,  Jones purported to coiirey a fee to Harrison, and 
he purported to co~~rc ,y  a fce to  ITowerton. and for the purpose of 
propping and for t i fy i r i~  this fcc-simple estate lie binds l~iilisc~lf and his 
heirs in a eovenai~t to Howerton, '%is lwirs and assigns." -which is 
annexed to tlie estatr, and " r l r ~ s  with it" f o r  i t s  p ~ o t e c t i o n  against a11 
eriction by title paramount. 

Again, Mr. I luyuvo t l  insists tlie plaintiff, as purchaser a t  the sheriff's 
sale, acquired only an estate for the life of Jones;  consequently he did 
not get the warranty, for thxt was not thc (>state to wl~icli i t  was annexed. 
This is not an  open question. The sheriff is cinpon-ered by statute to 
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One who has lmrcl~nsed the intcrtlat in a chosr i)z t rc f ion without b a ~ i n g  
acquired a legal titlr. and thus is nutlroriz~~l :is ngcwt to Iring a snit a t  
law in the name of his :~ssig~ior. m : ~ y  xlso ill the snme name prosecute 
any action growing out of the same and c o l l a t ~ l ~ ~ l  to it. :IS in this case an 
action against :I sheriff for not serving in dnc time n notice to take deposi- 
tions pl:~ceil in his 1l:rnils 117 snc.11 nsaigncc. 

- ~ I T E S L  from ZI01'lry, .7., a t  Fa11 Term, 1531, of Co~.r\rnr-s. 
The case is  stated in the, op i~ l io i~  of thc. ('ourt. 

P ~ . \ a s o s ,  .T. The plaiirtifi-, 1i:1\ ing ill1 :~etioil against one Snsannah 
Wells pelrdil~g and to he tried at tlir nest  term, ohtailled a cornmission 
to take the de lmi t io~is  of wr!:!in ~ ~ i t i r c ~ s c s ,  nlid deli\ cred to the  defend- 
ant  :I notice of the time, :~liicll it  ITYI? llis dutg as  sllerifi to sen-e on the 
said Tell.. ncfendmit did not i c l i a i  c tLc 11otic.e in tirut.. Tlie depositions 
nTere taken, bnt : ~ t  t l ~ c  t r i d  n ilre 11~111 i l~adini~siblc,  b w n n ~ e  the notice had 
not bctii s i > r ~ c d  ilk t;111(1, for nlritll caalisc tlic plaiiitiiis vTcxle obliged to 
submit to nonsuit, ~~-1licli 11.1s : I ~ ~ L T I V O I ~ \  wt aside upon tcrins. l i z . ,  
upon tlic p n p ~ e i r t  of t l : ~  rokts, n1lic.h \\ere paid b , ~  Robert Powell. 
Thercul)on, plaintifh brougl~t  t l l i i  ;liatiol~ for daniages for neglect of 
d n t ~  as slleriff ill not scrTing the  ~ ~ o t i c c .  

The dcfeliclallt by 5 s  conilsel m:de aiall? objectioi~s, and the court 
being of opinio~l aqailist tlic l)hiiltif:'s, they submitted to a ~loiisnit and 
:,ppealed. We differ fro111 liii l l o ~ ~ o l * ,  m d  ]egret illat li(x did not state 
upon wliich of the objwtio~is 11e llut his oljiiiion, for it seems to us none 
of tlieiil arc tn~ab lc .  TTc zhoultl like to kuov to vliieh our attention 
c11g11t to bc I I I ~ I T  l )art i(+~ll :~rl> ~l i r ( ,~- t ( ( j .  

1. Tlict l)lai~rtifls "dcc~1:rri~d for ~ i o t  ilril!/ s r r ~ i n g  tlle ~loticc. (199) 
Th i i  refers to the nlni,,lcJl :~ilcl 11ut to t l ~ c  (itnc, air11 110 dc,f~ct  i n  
tlrc ~:imiiler of S C ~  i11g 77 21s ])lo\ ell." We tliink it sl~fficie~lt to say tha t  
if the notice was not sell cd ill time to m ~ k e  the  delmsitioils admissible, 
i t  i5 the sar~ic as if i t  had liot bee11 s e r ~ e d  at  a l l ;  r>rl/o, i t  was not d u l y  
s e n  ed. 

2. "'l'licre was 110 c\ Idcnce that  I'onell mas the agent of tlie plaintiffs, 
and made the 1 ) a p e l l t  for  tlicln." X r .  Maultsby (the attorney in  the 
original snit) sv or,, "that lie n as erii]~io,~cd 11) Yowell, who appeared to 
h im to bc tliix party really ii~terestcd, and to be e n r r ~ i n g  on the suit for  
his be~lcfit." T c  tllink thew is sol l ie  evidence that Powell was the agent 
of tlie l~lai~it iffs ,  nlid it made out ml agency of this k ind:  Powell was the 
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purchaser of the cliosc in  action against Xrs .  Te l l s ,  and thcrcbv became 
the beneficial omier, and, althoupli he is not recognized in a court of 
law as the oxner, yet lie is recogni~ed as the agent and attorney in fact 
of his assignors. and ma!- carry on a w i t  in their names for his use upon 
the original cause of action, or  upon a cause of action (like the present) 
arising collaterally in  such original suit. 

3. "If the plaintiffs paid the money, the pa-ment was made by then1 
xitlmnt necessit-, a<  I 'o~~cl l  r a s  the party really interested, and they 
\i7cre under no oblieation to refund any pa,mnents made by hi111." This 
exception is inr o l ~  ed in the second, alrcady considered. and is based on 
the same facts, by assuming a different supposition u s  t o  the ~ G L Z P .  TTTe 
h d  ~11l1l)oxd it n as TI ell settled that  one ~ 1 1 0  purcliases a note or bond, 
without taking a regular assignmelit, had a right to use the names of the 

ol~ligee, to iue for and r e c e i ~ e  the debt, or  to iue for any cause 
(200) of action incidentally arising out of the first action, giving bond 

to indemnify against costs, etc., if required. The  court might \yell 
hare  refusc>d to entertain this exception. on the g r o ~ ~ r i d  that  there was no 
eridencr of all! payment by the plaintiffs, except through the agenc? of 
Po~re l l ,  n l~ ic l i  question xras involxed in and must necessarily be settled 
by the second exception. 

4. "There 71 its no e\ idence that  the plaintiffs had an- right of action 
rgairist Sarah TTells, and no,/ tnncta t ,  but the- ~ ~ o n l d  h a l e  been lion- 
suited ~ v i t l ~  thcl depositions :IS \\ell as ~vithout them." Tl'e do not feel 
a t  liberty to dwide tlie question of l a v  inr olred in  this  esception, because 
it is not l ~ r c s e ~ t c d  by the facts. K e  ha re  looked into the depositions, 
arid they prorcL that  the plaintiffs did ha re  a right of action aqainst 
Susanna11 TTTells. 

5. "If tlie plaintiffs TI ere not ready for trial, i t  was their own folla to 
go into i t ;  they ought a t  least to hare  attempted a continuance, and have 
no right to throw on the defendant the co~~sequences of their neglect." 
R e  are a t  a loss, exen from conjecture, for any principle of lan by 
which the defendant has a right to insist tha t  the plaintiffs m r e  bound 
to moxe for a continuance, because thej- were not ready for trial. i n  
consequence of his neglect in not s e r ~ i n g  the notice. H o ~ v  often ~ o u l d  
the plaintifis, in deference to the sheriff ~ ~ 1 1 0  had ueglected to do his 
duty, be called on to attempt to continue the case 2 How long mas it their 
duty to keep the snit pending (during all nhich  time costs vould be 
accumulating, and they would be deprired of the use of their money), 
for  the 11urpose of indulging a neglect of duty on tlie part of n sworn 
officer ? 

PER CTRI 111. T-mi re  cle noro.  
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A Imncl. with x condition that the 1)laintiEs sllould "break the will" of :l de- 
ceased llerson. of \\.horn the o1)ligors were n ~ x t  of kin. or "if t l i e ~  failed 
to brcnlr thc will, should pay all the cost.: of the suit tliat shall be brought," 
js roitl oil the grountl of maintenance nntl :IS I~eing against pulllic justice. 

-\FIT 11, fro111 ICllis, J., at Fal l  Term, 1851. of S T O ~ S .  
The else is stated in the ol)i~iion of this Court. 

SASII, J.  The d t f ( ~ ~ ~ r l : ~ n t ,  with s e ~  era1 otliers, the vidow and nest of 
kin of Xobert Tnclwr, deceased, cwwuted to the plaintiffs their joint 
and several bond, to pay to them the s1m1 of $200, upon condition that  
they, the plaintiffs, broke the d l  of said deceased; and in thc bond i t  m7as 
s t i ~ u l a t e d  that  the plaintiffs, if they failed to brenlr the mill, "should 
p i g  a71 i7w costs oil t hc  su i t  t h a t  will be hrozrght." The suit mas brought, 
and upon th r  trial t l i ~  n ill x r s  not broken, bat.establislled as to the real 
rstate. After the determination of tlic suit, this action T T ~ S  brought on 
the bond, to recowr the sun1 of $30, a balance duc upon it. Among other 
pleas was the follon inc, : "1'11at the bond x7ns contrary to the policy of the 
l ax ,  and Toid." His  IIonor, the presiding judgc, being of opinion v i t h  
the defendant upon this special plea, the plaintiffs submitted to a non- 
,suit and a p l ~ ~ a l c t l  to this (2onl.t. 

Wc had t h o ~ q l ~ t  tbnt at this day i ~ o t  a tlonbt could rest ul)ol~ (202) 
tlicl ~ o ~ r ~ c t l ~ e q l  of tllr opii1io11 e x p r ( ~ s ~ ~ d  by tlic judge below. Tl i (~  
object of all l aus  is to repress rice and to proniote the general welfare of 
the Sta te ;  m d  110 one ran be assisted b~ the law in  enforcing demands 
founded on a breach or ~ io l a t ion  of its principles. Hence sprung the 
maxim a t  common law, ''8.1, f u rp i  c o t t t ~ ~ a c t u  non o ~ ~ t t u r  actio." I t  is 
the good ~vlli('h a l lom a contract to be impeached for the illegality 
of the considerztio~~. S o r  does a qc:rl, which in  itself imports a con- 
sideration, protect the contract from I)ei~lg inrestigated in  a court of 
common law. ,I defemlant, tlicreforc, tllougll he  is not a t  liberty to 
sliom tliat a I ~ m d  executed by liim is ~ v i t l ~ o u t  consideration, may, riel-er- 

tl~rIess, p row t11:lt tli(' col~sit lerntio~~ u l m ~  \\llicll it  was g i ~ e n  is illegal, 
:IS being inimolxl or  contrary to 11ublic. policy. h d  among the latter 
thc most pronlillcnt are contracts affecotinp the c20ursc of justice. ?'hey 
are the lliost proniincut hccui~se c2ry iucli~ idual in the comn~unity is 
iutrlested in tlic pure and upriglit ad~ni~i is t ra t ion  of the laws. Every 
co~itract, therefore, for the c o m p o ~ n d i ~ ~ g  or stifling of a criminal PI'OS~CII- 



tion for a f e l o n ~  or lilidcmcianor of :L ~mbl ic  natnre is I oid. T ' o l l i n ~  I . .  

R l i t n t ~ r n  2 T i 1  . 347: i ~ f c ~ r z l ~ l  I .  . /oilcc, 20 E .  C. L., 165. 3Iai1ite11ance 
is an  offPn.e a ~ n i ~ i - t  1,ublic jnsticc. :illd is defined by .Just ice T 3 l a c X s t o n ~ ,  
4 Corn., 134. to be "an officiouc. interrnddlillg in a suit tliat no \my 
belongs to o11e hy ~nainta i l i i~ le  or a 4 c t i n e  either party. ~ i t h  in one,^ or 
othernice, to  prost.c.ute or dcfend it.  and is lmnishable at common law 
by fine or inlpriconnlelit." Cl~ani~jcr ty  is a speci?. of maintenance, being 
a l):rrcai~l n itli a 1)lailltiff or dt f c ' l i d ~ ~ ~ ~ t  to ~ l i ~  id? the snbjcct in tlispnte, 
if t11c.g l)rc\-;i11. ~~hc.1-cnlml the chanipcrtor is to carry on the w i t  21t his 

o n n  ex1jen.e. 3Ir. Blackstone calls such persons " p c s t s  of cociety, 
1203) tliat a](. l )erpetuall  m d e a ~ o r i n e  to disturb the repose of their 

~ic.igllluor*, and o f ~ i r i o u s l ~  irterferiiie in other ri1e11's quarrels." 
'(Thew offenses," lic obscrres, "relate cliicfl- to the con~mmcement of 
suits." -111 contract-. then. founded upoil either or both of these offenses 
ore absolutely ~ o i d .  111 this case the defendant lias not been d r i ~ e n  to 
palo1 e~iderice to establish his defense. I t  is stated on the face of the 
i l~s t rume~i t ,  as the consideration upo11 ~ l i i e l l  the contract was made. 
I t  was an officious interrneddlil~g hy the plaintiff. in a suit that no way 
concerned them, and assistilig tlie obligors nit l i  money ill carr-ing on a 
suit to be commenced. .Such a contract is iinnioral and illcpal, and a 
court of lam c2a~illot lelltl its aid to n ~ f o r c e  it. 

In indictments for  misdemc;~nors the court wry.  n-ithont the colisont of the 
defendant. withdran- ;I juror w11m in its (1istm)tion it jutlgw it ,Jiecc.s.srri.u 
to the ends of justicc. 

THIS I T ~ S  an application to this Conrt on bel~alf of the defendant for 
a c e r i i o r u ~ i  to the Superior C'ourt of I' i ORCYTII. 

The facts are stated in the opinion of this Court. 

KASH, J. The prisoner is i n d i c t d  for receiring from one Dean a 
negro man slare, named Levis, the propert>- of one Smith, kno~i-ing that 
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Dean had stolcn lliill. 'C-jmi tlw tr ial  of tlic, cast the l~rosecntiilg officer 
introdm~ccd eridciice to 1)ro'i.c the defendant's guilt, and closed his 
(me.  Wlierenpon it XT-as stated by the court tha t  under the evidence 
in the case the prisoner could not be col~ricted, as it  aplwared that  Dean, 
the inan ~ 1 1 0  i t  ~ v a s  allegcd had comaiittecl the, fcloi~y, n-as tllen in  con- 
fineni.nt in the jail of Guilford Comitj-. a ~ i d  had not i~eeu tried. TTiicrc- 
upoil the court, ~ ~ i t l l o u t  tlie collscnt of the ln,isoner, lmt in oppoqition to 
his wishes, o r d r r d  a juror to be wi thdravi~ .  The defendai~t has hrouslit 
hit: case before this Court npon n motion for a n-rit of cei t i o i . a~~ i .  

l I i s  Honor below is snstained in the course 1,c pursued bv S. 1 % .  J f o r -  
rison, 20 N. C., 113. The Court tliere decided t11:lt "I t  mmist, from t l i ~  
rcuson and neccssit- of the thing, beloi~g to the court on trials for  miscle- 
meanors to discharge the jury whenerer the circumstances of the case 
reader sucli i~~tcrferci ice cssenfial to the furtliercn~cc of justice. ET-cry 
question of this kind must rest 71-it11 the court midcr all tile peculiar 
circumstances of the case." To this doctrillc. v e  n o v  fullv assent. The 
rase before us is that  of a ~nisdenieanor, and it v a s  ~r i t l i in  the paver of 
the presiding judge, if he  thought i t  essential to tlie furtherance of 
justice, to withdraw a juror. I n  Peop lc  I . .  Olco t t ,  2 Jollason, 301, 
.Tziclge l i e ~ r t ,  in delirering the opinion of the Couit, sags there is 110 

a l tc rnat iw;  either the e o w t  must determine nlicre it is requisite to  
discharge the jury or adopt the rnle as laid donu hp Lord CoXc 
ill cases of fclol~y (I Illst., 227 ;  3 Inst., 110), that  after a jury (205) 
is oilce aworn and  cahargccl, 110 0 t h  jury can, in ally eyelit, be 
sworn and charged in the same causc. The moinent cases of ~iecessity 
are admitted to form exceptions, thcn a door is opened for the exercise 
of the discretion of the court ;  he must judge of that  necessity and de- 
termine what conlbiilation of circumstances will create one. J1an;v cases 
are reported exhibiting that  necessity, as ~vhcre  the jury have made long 
and mara i l i ng  efforts to agree, where the juror, after beiug cllarged, 
hecomes mentally or physically disablcd b -  siclmess or intoxication, o r  
where a witness is absent under circunlst~nces authorizing the belief that  
he is kept away; and many other rauses for the exercise of this discretion 
are enumrrated by the opposite party. O11ly on0 case is reported, that  
I can find, ~ r h i c h  p~esents  a case i n ~ ~ c h ,  if not precisely, like this. I t  is  
Ring 7.. Jefls,  Str., 984. There tlie defendallt was prosecuted for bar- 
ratry. After the jury mis  cliarged, tlie prosecutor ln'o'ied that his evi- 
dericc was deficient, and moved the court to withdr:~rv a juror. I,oul 
i/arclruicX. refilsed the application, because the pul~ishment might be 
illfamous; but he said "it might be, and had been, donc in  other cases of 
niisderneanor." I n  refusing the application, the  judge admitted the 
power to grant  it.  h d  Judge K e n t ,  i11 commenting on this case mid 
approving of the decision, remarks, "For to allow tlie prosecution i n  any 
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case to  u i t l i d r a ~ v  a juror  hccnusc 11c finds himself not fu l l7  prepared i n  
his  lxoofs. js a11 uiiri.nco~ial)le illdnlgence,  inl less i t  appear  t h a t  some 
par t  of t h e  tcst i~nol iv n as  mi mi ti rig tlirough t h e  contr i rance or agency of 
the  defeaclant." Tlie rule. then, is  tha t  i n  n~isdemeanors  the  court m a g  
\~ithdr:in n jlu or n h r n  iii it. d i w d o n  i t  judges i t  necessu l  y to tlie ends 
of jucticc. S o  precibe rule  cnn he la id donm to Eolern the  illfinite 

I ariet- of (.a\< i tlint niay come under  t h e  general question touch- 
1206) i 1 1 ~  tht, poner  of tlle c20urt to discharge juries charged ill cr iminal  

ra-r.s of r~ i ;~d twicanol~ .  I t  mutt he left ill t h e  ~ o u n d  discretion of 
t h e  judce n l ~ o  trip. 111~ cmisc. h d  i t  i? riplit i t  should hc so. Tlit, 
reason.; f o r  m c r c i q i ~ ~ g  tlie pon-c,r nlust he more accurately p e r c e i ~  ed and  
morc jii.tlr f ~ l r  h\- h im t l i m  b>- a n y  other  court.  B u t  aside f r o m  i t s  
propriet~. ,  i t  liciiig n n ~ a t t c r  of di.cretion, thi. Court  has  110 p o v e r  t o  
i i ~ t e r f c ~ e .  1 , r o i i q  I .  /:(cison, 2\ S. C., 425. 

C'ited: .>I. 1 . .  [I'illof.s.c,~, 52 S. C.? 1 1 3 ;  S. r.  ,Jolr~rsorz, 75 S. C., 124; 
3. 1..  i i m s ,  S 2  1. C'., i 7 2 ;  9. 1 . .  L d . ,  00 S. ('.> 657;  1 % .  T l z o m p o n ,  95 
S. C., 601 ; S. I . .  Jncohs ,  107 S. C.. 779 ; ,S. 1 . .  X i t c l ~ e l l ,  119 S. C., 786;  
s. r .  A ~ z d r ~ z r s ,  166 x. C'., 3.31; 5'. 1 , .  L7pton ,  170 1. C.) 770. 

APPL YL from l : ( ( i i~i i ,  J., nt Ppring Term,  1531, of II.\SDOLPH. 
The  lessor of the pl:~intiff claimed t h e  p r c n 1 i . i ~ ~  as  :L purcliaser a t  11 

sale made by  the  sheriff i n  X r y ,  1q-16, under a11 e x c u t i o n  issued upon a 
jud:~i~(>nt r e r i d c r ~ d  ill SOT enlber. 1844, against tlie defendant S e y n o r e  
T o r l i :  alid g a r ?  c ~ i d ~ l i c e  t h a t  Tor l i  nlid his .i\ ife. n l i o  i q  the other de- 
fendant ,  n i r e  i n  1)ossc <\ion a t  the t ime  of the <ale and  a t  the comniencc- 

merit of the suit. 
(207)  011 t h e  p:ilt of rile d c f e ~ ~ d n n t s  a deed Tras the11 read, be:iriw 

d:~,tc 10 Septrmhm~. 1S4,>, frorii one Poffili to the  defcrldant 
I3ethmy,  nliert. l-\ ,  ill con<ideratiou of $2.5 pa id  b ~ -  l i ( ~  a <  recited, he  
con\ eyed to h e r  the  premises ill fee, conqistili: of 11 2 :rcrc* of l a ~ d  
And tlle defendant fu r ther  gave i n  el iclence t h e  record of a suit brought 
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in the Superior Court by the defendant nctllany in Jnly, 1844, agairlst 
her husband by petition, ~vherein 4le allcecd that llc had become an 
habitual drunkard and spendtlirift, IT-asti11g his substance to the im- 
poverishment of his family, coneistine of 11;s wife aud ciglit children, so 
that he had become insolrent, alld all that she and the children earned 
mas taken upon exccl~tions agairirt Iiim; and she pmyrd that :dl snch 
property as might thereafter bc p ~ ~ r c l ~ a ~ e d  by ller om1 industry. or 
accrue to her by descent, dclicc, cift, hcquest, or in :1np other rlmilner, 
should be swnrcd to licr, and not he liable to the po~wr ,  control, dominion, 
or debts of llcr said husband, and tl!:it she ri~ipllt slrc a i d  be s~icd, ill llcr 
om-a name, n:ithout joiniug her hnsLnlld: mid thereupon a decrce was 
made, in ,2pril, 1S45, in her faror. in the t c m ~ s  of the p r . : ~ \ . ~  of the 
petitioner, as to any estate, real or personal, she irliglit :uyri~*c>, subse- 
quent to the decrce. 

On the part of the plaintiff evideuce nas  then g i ~ e n  that in 1843 the 
wife contracted with Coffin for the purchase of the lot of gronnd in 
ordcr to build a 1:ouse on it, as a residence for herself and family, con- 
r m i w t  to a factory belonging to Coffin, in which her children might be 
employed, and that four of them ~vorked in the factory on waqes, the 
eldest of 11-horn was 14 years old, and that the conveyance was to be made 
wh( 1~ tlw lnwcliast~ nioiit y T\ as lmitl; thnt Yorl; and his wife 
l i x d  together, ant1 that llr was :L drinking man, but seldom so (208) 
drmik as uot to br ablc to work, a i d  generally engaged in  doiug 
soincthiilg tonards thc iul)yort of hi, family; that the xifc paid Coffin 
$6 towards the purchase money, and that there was then due, on account 
of the wages of the children, more than enough to satisfy the residue 
thereof, and Coffin then offered to come to a settlement therefor and 
make her a deed, but she declined taking it at  that time, saying that she 
had a petition pending against her husband, to be allowed to hold the 
property she might acquire to her own use, and ~visbed to put off taking 
the deed until she could get a decree in her favor. That she employed a 
person to build a house on the lot, and that her husband did not assist in 
the building, except in making the cllin~ney, and that the house was worth 
$75 ; and that after the decree was made, Coffin executed the deed and 
left i t  with his clerk, to settle the account with Mrs. Pork, arid deliver 
the deed, and he did so. The court instruetcd the jury thxt if thc.7 
should find that the wife paid any portion of the purchase money to 
Coffin, however small, with inoiley acquired by her after the decree, the 
plaintiff could not recol er. 

Urlclcr tl~csc instrrrctions the ,iwy foimd for the d ~ f m d a l ~ t  ; tirc~~.c>nporl 
the plaintiff appealed. 



I - I  . J *!P the rnsc is  i u i d t r s t r d ,  the  ~)nrc l iase  ~ i - ~ o ~ i i ~ y  71-as 
mnde 1113 of tlic $6 ]mid 11>- tl:c x-ifr, l w ~ d i ~ ~ g  t h e  petition, and  of the  
a g e  of 1 i t  l i 1 1 1 1  r o d  1 1  ' i s  service. lmldilig tllc peti- 
tioil, o r  a t  a l l  ~ T - E I I ~ P .  1)1'ior to tlic' ~iiiikiiig of the deed. T h a t  h e i l ~ g  
cstablishcd a f%rnin t i~cd~- .  a ~ ~ d  110 r~ i t l c~ icc .  h e i ~ i g  g i v n  of a n y  other  mode 

i n  n.hich the v i f e  p i d  foia the l a ~ i d ,  it  n-ol~ld wen1 tha t  it  n-as left 
(209) to the  jn ry  to find tli:!; some 1mi.t of tlw ],rice was p:lid by  licr 

out of llcr siibsequent acqi i i ,~i t io~is ,  \vithout a n y  e r i d e i ~ w  o n  IT-liich 
i t  ronld be so found. B u t  if th i s  m r ( .  o t l i t ~ ~ i s e ,  the  Court  is  of 
opinion the  i i ~ s t ~ u c t i o n  i.: still crrnlicoui. I t  ii: triie tliat. r ~ ~ : i r d i n ~  t h e  
I1114xmd's intc~ivst ill the  l and  a. a t rust ,  rwnltino. f r o m  the  pnrchase 
being ~nni le  n i th  hi;: p r i v i t -  and l ~ a r t l y  n i t h  his  moiie-  and  par t ly  ~ r i t h  
his TI ife's, and c t ~ ~ c ~ ~ i a l l ~  if i t  n a* a r o r i l ~ o n s  cor i t r i~  slice against his 
c.rcditors, the  creditor< n-o111d Le compelled to  go into a court of equitJ- 
f o r  relief, and could not cell tlie l and  11- e secn t io~i  a t  Ian., e i ther  under  
the S ta tu tc  of Elizah(t1l o r  the act of 1511. Page 7,. Goodman ,  a t  this  
term, 1 3  S. ('.. 16. E n t ,  altlioucll tllc, n ife's l e p l  wta te  is not d i ~  estecl 
1,- the sale, :I' i t  T T - O ~ I I ~  bc if the trliqt n c r e  liable to  execution, it  i i  to  be 
inquired n h t ~ l i e r .  c.oliiitlcring the land as the  vife 's ,  i n  law. t h e  I ~ u ~ b a i i d ,  
l)r virtu? of niaritnl ripliti, lind not a11 estate therein as t e l i a~ l t  1 ) ~ -  the  
cxrte>y, nliic.11 p m w l  h j  the sheriff';: sale, made  prior  to  the act of 1S13, 
t 11. -11. Tlic ('ourt i, of opinioli t h a t  he  h a d ,  and tha t  the  Irsqor of rhe 
plailltiff : ~ c q ~ i i r e d  t1i:it c>qt:rte. tliougll lie did not tht. fce. Tllc o n l r  011- 
j w t i o ~ i  to that iq rllat 1 ) ~ -  ~ i ~ t n e  of t h e  decree the n'ife held this lnnd TO 

he r  0 x 1 ~  use c ~ ( . l ~ i + i ~ t ~ l > ,  a l ~ d  t h e  l n ~ s h a n d  liad 110 doininion o \ e r  i t ,  and 
i t  I r a 5  not ~1~1)iec.t ti, h is  t l c b t ~ ,  h a u s e  she acqliired i t  af ter   he decree. 
TI1:lt also no111d he t l ~ ~ t ~  if th i s  11e her  snb~eqilc,nt ac'quieition. i n  t h e  
vliscl of t l ~ c  \tatllttL. T h t  i t  scems clear lr  not  to h e ;  f o r  1vlien t h e  act and 
:he cleclcc l'oii~idcd on it  *ccurc to  the  n i f e  such propcrtj- as .Ile m a y  
r l~ereafter  r e t  by licr onli i u d n s t r ,  01. m a y  accrue to her  h~ c i f t ,  
descent, o r  in 2111~- otl c>r nlallncr, t1ii.j- c w t a i ~ i l -  do uot mean cucli p r o p  
cr ty as ehc my d t 4 1  e f r o m  t h e  h n s b a ~ i d  l l in~self .  T h e  purpose i s  to  
exclude liinl f ~ ' o n i  the 11ov er of x asting ' i ~  h a t  the  n i f e  gain5 v i t h  her o 1 ~ n  

I~aritls, o r  i* hcstoned on he1. 1)7 the ljolility of frielidq7 or  cast oil 
1110) her  h ~ -  lii~v. Tt TT as  not i n t ~ n d e d  t h a t  lie 11ii:~ht endon? lirlr, directly 

o r  i n d i r c e t l ~ ,  i o  as to t,xcludc his  mar i ta l  rights i n  lands of his 
olrll pro\ iqion f o r  her ,  :!l~cl t l i e r e b ~  defeat lliq creditor-. Such a case is  
llot within the pnr \  icn of tlir :let a t  d l .  I t  n as nt.1 e r  sul)posed t h a t  such 
a liusband diould h a \  iJ l:ii~db to ro111 e> o r  llioliev ro 1)ay for  then1 to 
other pe1.8011S nl io ~ l i o ~ i l d  c o n ~ e y  t h e m  to his  n i f e ;  and  i t  seems to be a 

franc1 on tliih ~ t a t u t e  f o r  h i m  to ~ u p p l ~  t h e  means of making  
the purchase, slid tllcll tnkc the con7 e>auce i n  her  name,  so as  t o  pi\ e it 
the false al,pealxllcc of ail acquisition by licr on.11 means alone or  bg 
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the bounty of 21 frirnd. I f ,  thrn, this l)urcllase was made by the $6 paid 
by the wife, ]miding the petition, ~ d l i c h  was in law the husband's money, 
and the magcs earlled by the infant children during the same period, 
which also in law bclonged to the f a t h r ,  i t  would be a casc of fraud on 
the law, and the decrce would not exempt the land from the marital 
rights of tlie husband and the creditors attaclliilg to i t  in the same 
manner as if no such decrcc existed. That is snpposcd, in tlie instruc- 
tions, to be the la~v, if the whole consideration nlored from tlie husband; 
but it was laid donm to be o th~rx~ise  if any part of it, howercr small, mere 
got by the wife after tlic decree. That, hor~erer,  callnot be correct, since 
the advance of a trivial sum merely to give color to the transaction can- 
not purge the falsc.hood and fraud really existing. But in truth the case 
need not, in the opinion of tllc Court, go to that extent; for, according to 
the policy and true meaning of the act, all pecuniary dealings between the 
husband and wife are not the less invalid than they xere at comn~on law, 
as they tend, obviously, to erade the act; and in matters of fraud erery 
erasion of the law is a violation of the law. These parties callnot deal 
with e:ich other,  or cml they deal together with other persons so 
as to i ~ n e s t  property convcyed to the rviftl with the protection of (211) 
the decree, and ~rialrc it lier separate legal property, to the exclu- 
sion of tlie husband and the defeating of his creditors. I t  is not essential 
to the lessors of tlie plaintiff, t2ierefore7 that the balance of the purchase 
money should hare beell paid out of the wages earned by the children 
before the decree. I t  is the same wen if they were earned afterwards; 
for, although the act produces the somewhat strange anomaly of a wife's 
iiring with hcr husband, and at  tlie sanie time being independent of him, 
as to her personal occupations, and entitled exclusirely to all she can 
make, it docs not go the length of making her the head of the famil- to 
all intents, so as to entitle her to rule and dispose of the infant children, 
and take the profits of their labor also; bat they still belong to the 
father. Arid the Court holds that it is likewise the same if the propor- 
tions of the price paid by the husband and wife are so unequal as to 
constitute the purchase substantially the husband's, as being wade with 
his means, while the a d ~ a n c e  by the wife must, from its small amount, 
be regarded as colorable and evince the intent to erade the act by cover- 
ing a gratuity of the husband under the seniblance of an acquisition of 
her own and by means of her own. Such a case is out of the act alto- 
gether; and, therefore, the instructions mere erroneous, and the judg- 
ment must be reversed and 

PER CURIAX. Venire de noco awarded. 

Cited:  Wincl~es te~.  c. Reid,  53 11'. C., 379. 
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1. Tl~on  the plea of "11111  t i c1  record," wl~ether the record exists is a question 
of fact :  \I-liat is i t  legal effect is a question of law. From a decision 
on the former, the Iiarry cannot apl~e;rl: from a deci4oa on the latter, 
lle may. 

3. Ili :rli action 1111 :I licwal lrolltl the jutlrmmellt shoultl 11c for tlle l~enalty of 
the bontl ant1 the co t s .  Tlie tlnui:rg~+ as.es>ed form ilo 11:rrt of tlie jutlg- 
Iiieilt. I l l i t  ~11onltl 1 e elltcre(1 a t  tlie ft:ot of tlie r r c ~ ~ r t l  :rntl entlorzetl on :lie 
excuitiol~ Soy t l : ~  :liiti:ilic.i: { i f  tlie slic~~iff. 

5.  \ V l : i w  therr i b  :L l m ~ a l  li011(1 for the ~ J ; I > - ~ U ~ I I ~  t ~ f  L ~ I O I I ' ~ .  i ~ ~ t t w s t  may 11c 
l ' t ( ~ J I - f ' l Y ' ~ i  u11o11 t l l c ~  .nni r0:111y tluc, 1111 to tiit, t i l u t ,  of  I ~ ~ I ) I I I I ~ I I ~ .  I ~ Y P ~ I  i ~ f t t ' r  
j11dgment. n u t  if the coliclitioll is for the l ~ c r f t ! ~ . ~ ~ i : ~ i i c ~ ~  of some coll:~ternl 
;~c.t. ;IS to t'sec.ute :r mc,rtg:rge or dcetl of trust a s  xtlditionnl s e c u r i t ~  for 
l'aynient of n~olie~-, i n t e w ~ t  ca~inot ] I ?  ~ P ( T O T - ( ? ~ P I ~  OI I  :I S C ~ .  fu, 1i])o11 the 
claniages a<.rsictl. 

 IT 11. f r o m  Bailey, ./., at  Spr ing  Term,  1831, of OR ~ S C X E .  

Th i s  n u s  a scirr facias to  subject the defendant as special bai l  of 
ATathaniel Icing. Plaintiff off'ered i n  eridence the t ranscript  of a record 
marlied -1 and B, n.liich a r e  annexed mid made a p a r t  of this  case. 
Llnlong 0 t h  plex., the  d e i c ~ ~ c l a n t  !)leaded ' nril tic7 recold" a n d  s tatute  
of l imit  a t '  1011s. 

T n d c r  t h e  plea of nu1 t ( r1 i ~ c c o i d ,  the  dcferidal~t insisted t h a t  t h e w  xvas 
a xariancc b e t m e n  the judgment recited i n  t h e  scire fncias a n d  t h e  
judgmellt off'erecl ill e~ ide l lce .  A copy of the judgment ;o offered is  

hereunto annexed and  marked -1. 
(213) Tn order to a ro id  t h e  s tatute  of limitatiolrs the  l~laint i f f  replied 

tha t  th r re  Tras a nonsuit ill the first s c i w  f u c ~ a s ,  and t h a t  deduct- 
ing the t ime during n h i c h  tha t  n as  pending, f o u r  Fears had  not elapsed 
f r o m  the original judgnicnt, and  tha t  this x i .  f a .  m s  f o r  the same 
cause of action. Defendant  rejoined tha t  t h e  causec of action i n  the 
s c i .  i n .  n e r c  1101 thc ' m e ,  i ~ l i o  that  the partics x e r e  not the  same. 

A 7 rrdict  xms entered i n  f a r o r  of the plaintiff, by consent of parties, 
subject to tlie opinion of the  court upon tlle points of lan. reserxed. and  
i t  wa-  agreed tha t  if the  c o m ~  dlonld be of op i i~ ion  nit11 tllc defendant, 
t h e  ~crt1ic.t diould l ip  - ~ t  n.itlc ant1 tl 11ol1.11it ( ~ l t o n  (1. 
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The court was o? opinion tha t  there was a rariance between the sci. 
fax. and the judgment, and according to the agreement the rerdict was 
set aside and a nonsuit entered. 

The plaintiffs praved an  appeal to the Supreme Court, which was 
granted. 

Norwood ,  X c R a e ,  N o o r e ,  and  Iredell  f o ~  plaintif fs.  
J .  IT. B r y a n ,  W .  H.  H a y w o o d ,  and  J .  H.  J laugh ton  foi d ~ f ~ n r l a n f .  

PEARSON, J. I t  was insisted for  the defendant that  the dccision of his 
Honor in  the court below, upon an  issne on "nu1 tie1 record," was con- 
clusiue, and could not be reviewed by this Court. We do not assent to 
the proposition, except to  a qualified extent. There is a tlisti~lction be- 
tween the existence of a judgment and its legal cffcct. Tt\ etc.istcizcr is a 
nlattcr of fact, to be judged of by inspection; and, as is said in  
one of the old cases, the judge below is prclsumed to ha\  c as good (214) 
cyrsight as the judgcs of this Court, and being a matter of fact, 
to be ascertained by inspection, i t  is  admitted his decision in regard to 
it cannot be rerie~ved. 

I t s  legal effect is a matter of l a r ,  so what amounts to a variance is  
matter of law;  and as the issue inrolres these questions of law, although 
the decision is  final as to the fact, riz.,  the mere existence of the record, 
it is not so as to them. There is the same reason for rcrising questions 
of law inrolled in "issues" tried by the court as when they are involved 
in "issues" tried by juries. F o r  instance, a n  issue upon "non, est factum" 
is submitted to the jury;  the instruction as to what is a delivering or 
what would be a fatal ~ a r i a n c e  is subject to exception, and niay be 
rcrised, because they are questions of law. It is  not the same when an 
issue upon nu1 tic1 i e c m d  is submitted to the court. I n  one case he 
instructs the jnrv as to the law;  in  the other case he i ~ z s t ~ w t s  h imse l f ,  
if I may use the expression, as to the law;  and although in neither case 
can this Court rerise the conclusion in regard to the mere matter of 
fact, yet in both an  error i n  regard to the law is a ground for s bill of 
exception. I t  is idle to say that  because in  issues of one kind the same 
tril,1111al l )a+ ic ' i  i ~ p o ~ i  the facts, as well as the la\\. t2lcwforc. t1ic.r~. is a 
diff(xre~icc, aild cwors of law should not be corrected. I t  is beliered that  
the distinrtion aborc pointed out will cxplai~i  and reconcile all of the 
cases ill our hooks, ewept S. 7.. Baiforcl, 13 S. C., 214. There the Court 
S : I ~  1 vry tnlly, 'Tlie i w w  joii~(vl 011 a 1 )1~ :1  of ' 1 1  1 1 1  f 1 ~ 1  I 1, (  o r d '  ill, olws 
:I qucstio~i of f:lcr :I\ to tllr cxistcl~rc. of a record," but the fact was 
ilot atl\c,rtcd to, that thc isiuc. c t l w  i v ~ d r ~ ~  a qilestion of Ian-, riz., 
Tl'hnt :rniollllts to :r ~ : n . i : ~ ~ ~ c * c ?  fo l  thc. fact of tlitl c~iitcwce of tlic yecord 



(21;) 77-as not colltro\rrted. and tlir~ case turn. upon tlie question of 
variance. I n  nianx- wbsequciit caws the distinction is a d ~ e r t e d  

to. arid this Court did not hesitatc to rc\iew the decision of the court 
belov- upon questiolis of h\v.  C'a r f e ~  7 . l l 7 i l < o ? ~ ,  16 S. C'., 363 ; S. c., 19 
S. C., 2 7 6 ;  Cond 7 .  J I c T i d e i ,  2.5 S. C'., 1-10, and n l a ~ i ~  other cases, in 
~r l i ich  this Court r e ~ i ~ v -  deciiions of the court helow as to the meaning 
of ciitries on recorcls, their legal effect. and nllat  amounts to a variance. 

T h r  secoiid point made by tlrr defendant prrsenttd n question as to 
the proper constluction of tlie case sent up,  :nid upon this we had much 
difficulty. The defendant. by his plea, relied on the qtatute of limita- 
tions. The  plaintiff$ ~ r p l i r d  tliat lle had issued a sci. fa. on the original 
judgiiient to subject tlic defendant as bail, on nliich proceedings pended 
for seT era1 years, and finall- there x i s  a nonsuit. ~ r h i c h  l~roceedings mere 
for the same canse of action and betn-een tlie samcx parties, and d~duc t ing  
the time dnrinp nhicli said procrcdings m7erc peiidias, four Fears had 
not elapsed since the rendition of tlie original judpmnlt. Thc defendant 
, * ~ j o i i ~ ~ d  tliat tlw ,s(i. f / / .  :i~i!l th(1 p r o i w d i i ~ ~ ~  nii ~ ~ f i o , l w l  v ( r o  :lot {or 
tlie same c a u v  of action and not betneen the sal~ip partips; he  con- 
cludes to the colitrar-, thus tel~dering an issue of fact, to TI-liicll the 
plaintiff cnteis a " s i m i 7 i f r ~ , "  and the jury ve re  in1pmic1ed to tr. the 
icsue. "n ho find all of tlic issues ill fa7 or of the plaintiff (by conscnt of 
the parties), subject to t l i ~  opinion of the court upon the point of lam 
rrscr~-ctl. and it \\a, :lcrc.cil that if tllc c2o1~rt 4ioul~l  i x  of ~ , ; ) ; I I ' o , I  71 :ih 
the defendant, the ~ e r d i c t  should be s ~ t  aside and a nonsuit entered." 
I f ,  "by tlic poiilt of law rescrrcil," rc4'crciicc i, lin 1 to t l ~ c  qucbtion 
g r o ~ ~ k ~ .  out of tlie plea of " i r u l  t i e 1  ~ e c o ? d , "  xi~hich will he noticed below, 

r e  can understand it clearly, but if reference is had to any point 
(216)  of l a v  r e se r~ed  in regard to the matter submitted to the jury, 

then v e  confess TI-e are at a loss to understand i t ;  nothing was 
submitted to tlie jury but tlie mere question of fact. Were the first sci. fa. 
and p r o c w d i i ~ g ~  t h m ~ o i i  for tlie same cause of action, a ~ ~ d  brtn ~ t w  the 
same parties, as the prescat x i .  fa."the existence of the first x i .  fa. 
and proceedi~igs set out in the replication being confessed. When the 
replication n a s  filed the defendant had his election to adopt one of two 
courses. H e  could rejoin "nu1 tie7 ~.ecord," thereby tendering an issue 
to he tried by the court as to tlie existence of the first xi. fu. and the 
proceedings and judgment of nonsuit in the replication, contained, which 
~ ~ o u l c l  have inr o h  ed the question of tlicir legal effect, and x~hether there 
n-as a ~ a r i a n c e .  Or he could rejoin, tra\erqing the fact that  the said 
proceedings ve re  for tlie same causc of action and bet\\-een the same 
parties, thus coiifessing the allegation that there n e r e  such proceedings, 
m d  niakilig an issue to the jury a s  to nhether they ve re  for the same 
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canso of action and bttneeli the samc parties. fTc was not a t  liberty 
to do both, f o ~  the Statntc of * \ m e  17-hich allows two or inorr "pleas" 
docs not e ~ t e n d  to "replications" or "rejoii~ders," a11d the defendant mas, 
colrseqnently, put to his election. Ire chose to  rejoin, tendrring ail issue 
11pon the fact of the identit7 of t l ~ c  cause of action and of the parties, so 
the jury had no question of lam submitted to them-the effect of the 
record and any question of I ariance being "coafessed." TVc can, there- 
fore, see no ground upon vhich  to disturb the verdict. I n  C'artcr 1.. 

lT'iloo7r, 1s K. C., 365, it  is said:  "The transcript sent to this Court does 
not set forth the replication, and we ninst, therefore, presume it to be 
the general one, accordil~g to  the loose practice, in r ~ h i c h  the  profession 
will i ~ l t h ~ l ~ e  t l l t w 4 ~  pi." IZnt ill this x r i c x .  in  rogartl to tho rcxjoilltltr, 
there is  no room for presumption, because the particr hare  filed formal 
pleaeli~lgs, and tlic rc:jo;~~clcr tcwdcrs i v n t  npo11 thc i t l e~~ t i tg  of t h t~  calls(, 
of action and p r t i c s ,  and ~o11c111df s to tlw co~rt~.ilry. 

It may bc  ell to rcnlark thn t if t11~ rpc~~t io l i  of 7 :win,~(.c I )~~ t \ ; - c~w (21  7 )  
t l ~ e  first and the p ~ ~ e l ~ t  .sc.i. fa. ro~llcl I)(, prcw~~tc~ t l ,  n c i w  110 ftifc~l 
rariancc. I f  a rariance in form or rccital be fatal, then the provisions 
to take ont of the operation of the general statute cases of arrest of 
j u d p e n t ,  nonsuit, etc., are nugatolay; for, if the  first h:ls no defect i n  
form or recital, there d l  be no arrest of judgment or nonsuit; and if 
there be snch defect, and the scconcl must pursue t h e  first, to aroid a 
x r i a n c e ,  then thcre will be the same defect. arid cause for arrrst  of judg- 
ment or nonsuit. This is absurd, and the many provisions made to 
s a w  the remedy, to sucli as honestly endcaror to p w s a e  their cause of 
action, and are mistaken in the proper form or mode of proceeding, mill 
be of no force or effect. Vent., 252, anon. I n  reply to the statute of 
limitations, plaintiff avers "plaint in sheriff's court, which was removed 
hither," 11-ith an axerment i t  was for the same cause of action; "re- 
joinder" it T ~ S  for a larger sum;  dcmurrcr, though there be a ~ a r i a n c e  
i f !  t l t c  alcnz, ycXt it may be n\crrtd to 1~ for thc. same c:r~~sc> of :rctiotr, 
and SO the cour t  ag~eecl." 

I f  the cause of action be the same, it is i n ~ n ~ a t e r i a l  that  the f o ~ m  of 
action is  different, as in pleading former judgment in debt, as a bar to  
al l  act io~i  of assumpsit on the samc contract. 4 I k p ,  94 b ;  3 Chitty 
PI., 929. Trespass ~i and amnis d e  bonk  asportatis-nonsuit-trorer 
~ i t h i n  one year-averment for some cause of action; good replication to 
the plea of the statute of limitations. 2 Sanders, Williams' notes, 639. 

I t  rtninills to decide the riiaiii questio~l i n  the cascl, n hich arism on 
tile plea of " f ? ? , !  f ic/ ?ctortl," and prcwnts thc question of rariallcr 
bctnce1l tllc original jndgme~lt i n  the county conrt :111d t l ~ a t  recitccl i n  
rile p c q q ~ t  sri. fa. 'I'l~e rccord of the 7-erdict aud of the rr~mrior:l~ld~~rn 
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(218) on the docket, from nhicll to entcr up  a formal judgment, is in 
these xords, "Who find the bond declared on is the act and deed 

of the defendallts, that  the conditions thereof hare  not been performed, 
but ljroken; no p a p l e n t  or set-off. The  penalty of the bond is $20,000, 
and assess damages for breaches to $4,664, which is principal money, 
and jud~n ien t  of said court was rendcred thereon, and for cost of suit." 
This entry xvas made a t  X a y  Term, 1841. , 

The recital in the sci. fa.  is in t h ~ ~ e  no rds :  "And although the said 
Zachariah Trice, at the term of the wid court of pleas and quarter 
seqsions for Orange County, held on the fourth A I o n d n ~  of Nay ,  1841, 
b- cor~sideration and judgment of wid court. recorered against the said 
James E. Sorfleet, Sa thanie l  K i r~q ,  and T i l l i a m  Durham his said 
debt of $20.000, and his costs in tlic wid conrt, w h i c h  wew t a r e d  b ~ i  the 
c7erk crf thc sum o f  91.5 86, ~ c h i r l ?  w m  o f  $20,000 m i g h t  h~ rl iwhnrg~d b y  
f 1 1 ~  j ) ~ p ~ r ~ i f  o f  f l z ~  v0^11 of S$ . l i l i$ .  f l i p  d n m c r q ~ c  n ~ s c ~ ~ r d  hi/ f h r  j?rrll f o r  
f h c  h r rnchr i  o f  f h ~  r o n d i f i o n ~  o f  f l ic  11iiud rlcclarcd o)? ,  7 1  i f h  i n f r w q f  71,mn 
i!I ( w n t c  f7on1 18 ]La!/, 18$1 ,  nhich judgniw\t is itill  in full force and 
11ot ))aid n~ltl s;atii;ficd, ac: hy the record tllcrcof  appear^." 

T e  think there is no variance. Thc proprl- judgment in the orisinn1 
avtion JT7as that the plaintiff recorer  of the defendant the sun1 of $20,000, 
together r ~ i t h  his cost', for  the Statiitc of and 9 TTilliam 111, and 
our statute in the same rordq,  Re7-. Stat.. ch. 31. see. 63, expressly pro- 
~ i d c .  "That like judgment should be entered on snch 7 erdict as hereto- 
fore hath been usmlly done in E U C ~  like nctio~~c." and it is qcttled by 
the authority of Sergeant T i l l i ams  and the cases cited by him (Saunders, 

58 11, 2. 187, note) that  the damaces assessed do not fo lm a part  
(219)  of thc judemcnt, hut should he entered "at the foot" of the rrcord. 

and be endorsed ori the exrcution fnr the guidance of the sheriff. 
The  n ords of the rwital, therefore. r ~ ~ h i c h  I ha1 e put ill italics, do not 
form a part of the judgment, and ouglit to liar-e bcen scjccted a s  snr- 
plusage. ' ' l T t i l e  per inu t i l e  72012 ~ i t i c d u ~ . "  

The othcr queitions in  the c a v  TT ere proper1~- ab:tnclonccl. The r erdict 
concl~ides the questions made on the "rejoindr.~," and tllc onlv queqtion 
o l ~ 1 1  ' L -  O I ~  T ~ I C  ' ' l i l c ~ "  of " ~ r i l  fcrl  i -rcoi~l ."  111 tlio tl<~c~i~:oii 1 1 1 ~ 1 ~ ~  tli:it, 
v e  find t l w e  is error. h d  the 1a.t question i.. C an  this Court enter a 
final judgnlellt fo r  the plaintifi) or muit  the caie eo 1,ack 011 this point? 
After n11ic.h conqidcration. our conclusion is it n1u.t be snlt  hack. I f  
a jury find n r erdict. and the case comes up on e~cep t io~ lq  to the i n ~ t r u c -  
tions of the court. and n c  find thcrc is error, the only course ic. to s e ~ ~ d  
the case back 11po11 a r c&re de n o i  o .  for no11 c o i t ~ t n f  h ~ v  the j u r ~ -  11-ill 
find llle fact n-it11 p lo l~er  instrnctions. 80 here the juclpe 11ab fo~ ind  the 
fact as to the chi-ttnce of a recold. nhic!~ 11c lrns ~ l t  1111 to n.. hilt lle 
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came to an erroneous conclusioli as to ~ h a t  an~onnts  to a ~ a r i a n c e .  For  
that  reason TIT relerse the judgment rendered upon his decision of the 
issue. But  no71 constcrt h o ~  the court bclo~r. d l  find tlie fact with 
proper in~t ruct ious  as to thc Ian  in^-oh t d  iii rl1c1 i swe ; i n  other n ords. 
~i-hen reverse the judgment, the iswc of fact, as to the existence of 
the original judgment. lias not been pawed on, and the case must go 
back for that  purpose. 

TTc feel i t  is proper to remark that the conrt. hcllon blioiiltl 1)c lifieral 
in tlie f~xt~rc i ic  of the diqcrctioil in alloning nmci~dn~cnts to correct thc' 
misprisions of the clerks, and all informal entries, when it is in ad- 
\ ancement of snbst:untial justice and the "qpeedj- decision" of cases upon 
their n i ~ i t s .  This is n1:rnifcqtl~ in accorclmrc~ n i th the intention 
of the Lcgislnturc~ in paq;iilg tlip sm-c-rnl act. pivine poncr to (220) 
make amendmclrts. I t  is knov n :li:rt no perml.; in our country 
ore trained by profession for clerk., and but fen,, according to our 
present mode of appointment, remain in office long enough 'to acquire 
a thorough kno~rledge of the duties of the office; and for this reason, 
also, thc n~en~bclrs of the b:ir sh0111d not oppose miy proper application 
for arnendnwnt ~vhicll does ~ i o t  go to the nlrrits of the case, for "if the 
profesqion d l  indulge thcinscl~cs in the p r rml t  loose practice," they 
certainly sl~ould not take adrantage of this indulgence to then~selres br  
using it to the prejudice of third persons ~ ~ 1 1 0  may be concerned in the 
premiseq. This plaintiff has been in "liot pursnit" of his canqe of action 
for e l e ~ e n  years, and "the chase is not yet up." 

There x i s  much discussion in the argument before this Court upon 
the cpwstion TI-llether tlic plaintiff, if lie recol er d l  be entitled to interest 
upon the amonnt of tlie damapes assessrd. T e  11a~ e g i ~  en the subject 
m l ~ h  conGleration. :~nd it may be as xell  to Pspress our present impres- 
sion 15-itllout, of (.ourbe, nienning to dccide the question definitely; for 
that  7r.r nre not at lihcrtr to do. The penal bond, upon which the oricinal 
judpncnt Tvas rcl~dcrtd.  n :IF not s w t  as a part of the case. :rnd i t  is not 
bt.fn, r t is so fhcct n-:. call j?tdz'cicr//,y himv its contents. T T h  thew is a 
penal bond for the pa merit of n io i lc~~.  interest ma> be reco7 ered upon 
the imii reall> dnc . 111) t o  tl" tln~cl of pa) i ~ i ( ~ l i t .  ( I c.11 ::L'tc r jill!eni(\~~t: 
that  is proxided for by the Statute of ,lnne, Rer. Stat.,  ch. 31, secs. 106, 
107. Bu t  if thc condition is for the performance of some collateral act, 
as to c ~ e c u t c  a niortgngc or deed of tru$t, a% udtlitioiial qwurity for 
the pqnic.nt  of money, iiltcrc-! c:r~i~lot bc i eco~crcd  u l m ~  ~ h c  danl- 
ages asse . .d ,  for that i. rcculnted h>- the Statute S and 9 Vi l . ,  l ie r .  
Stat., ch. 31. sw. ($2, 1 1 -  nllic.11 it i; proxided: ''If 1,- reason of aiiy 
csecution escmtcd. the pinintiff ~ l i a l l  be fully paid all s ~ ~ h  t lu~n-  
ages so  t o  hc n . \ \c~~\d,  n i t h  his coqts of snit alld tall reasonable ( 2 2 1 )  
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cllargi z a~it l  c ~ p t . ~ ~ v +  for c~secutine, said eaecntioli. thr~ l~ody, laud., and 
goods shall be forthnith discharged from said execution." I t  nlay be 
well to add that in reversing the judgment the only point left open is  
upon the plea of ' ' i z r r l  t ie1 w c a ~ d , "  and the verdict is not disturbed upon 
the other issues. 

PER CURIAJI. Reversed. 

1. -1 n-idox, contiriuing in l~ossession of land. is estoplwl to d c n ~  the title 
clerired under 11cr 11usl~;rntl's cleed. 

2 .  One m:ly be equally estolq~ed a s  to two adverse clnimants so  a.: to he con- 
cluded \\-lien sued by eitlier. 

3. Thni;. ~ r l ~ e r e  a n ido~r  in 11r;swssion claiming dov-er n-as rstopl~eil I)$  deer1 
piren by lier liusband. she cannot remore the eitoppel ;ind defeat the 
baraaince by g i~ ing  up her llossession to one claiming under a fi. f r l .  11:ior 
to the cleetl, and then imnmlintely rrsuming the lmssession under him. 

(22,") -1rr~a1,  from Sctf lc,  J . ,  at  Fal l  Term, 1851, of P - i s ~ r o ~ a x ~ .  
Jolm Bailey wcs s ~ i z e d  in  fee of the premises, and on 7 Janu-  

nly, ls4.3, he c o n r q e d  them 70. deed of bargain and sale to Reuben 
O ~ c r m a n ,  one of the lessors of the plaintiff, upon trust to sell, mid with 
the lroceeds p a -  certain debt.. Ba i l e~ -  continued in possession, ~ r i t h  the 
consent of OT ermail, until his death, in 1850; and the defendant, T T ~ O  is 
Eis r ~ i d o n ~ ,  continued in possession afterwards; and in December, 1850, 
she filed a petitiou against the heirs of her late husband for do~ver in the 
premisc~,  and i t  n ns adjudged and laid off to her, and the  report con- 
firmed the first Nonday in  Xarch,  1851. On 5 Xarch,  1851, 01-erman 
sold a l ~ d  conr eyed the premises to John  J. Grandy, the other lessor of 
the plaintiff, and upon the defendant's refusing to let him into possession, 
this action n a s  brought on 9 ,1pril following. 

0 1 1  the lmrt of thc tlrfentlant c.\itlence rms offered that a judgment 
n.as obtaiiled by John C. Ehringliaus against John  Bailey, i n  Xarch,  
1830, and a / I P ~ L  faclcis Tras then issued thereon and levied on the 
premises. a i d  that  v r i t s  of ~ ' e i l d i t i o t l i  e ~ p o m s  issued thereon regularly 
~ w t i l  the prcrniees n e r e  sold under onr of them, in Xarch,  1544, to the 
said E111~inghaiis, n lio took 21 dced from the sheriff. And the defendant 



offered further to proT e kg one Xathe~vs that n public road ran through 
the premises, near to the house ill ~yhich the defendant dwelt, and that 
on 28 Narch, 1850, he, as ageiit for Ellringhaus, went to the premises, 
and that the defendant locked the door of the house and brought the 
key out to the road where he was, and theu drlirerc~d it to him, saying 
she surrendered up the possession of the premises to him as the agent of 
Ehringhaas, and that then he redeliyered the key to her and told her to 
keep possession as tenant of his principal, aud she ~ e n t  back into the 
house. 

Co~mseI for plaintiff ohjwtcd to ~ c e i r i ~ r g  the ~~icicllcc, on the (223) 
groui~d thilt the dcfcndant nas  ~stopl,cd to shon7 title out of 
her late husband. But the court admitted it, and thereupon told the 
jury that if they belic~ed the facts deposed to by Xathews, the plaintiff 
could not rccorer. The clefendant had a v r d i c t  and judgment, and the 
plaintiff appealed. 

ETFFIX, C. J. U u t f e d o z u  T. S r z o s o ~ L ,  12 S. C., 208, and WilZiams v. 
Bennett, 26 K. C., 122, establish that n widox-, rontinuing in possession, 
is estopped to deny the title deri~ecl undcr her hushalid's deed. So that 
thr question is ~ ~ h e t h c r  she ~ m s  discharged from that estoppel by what 
passed bet~veeiz her and Ellringhaus. T l ~ c  Court is of opinion that she 
 as not. I t  mts argutd that she was equally estop1)ed as between her- 
self and each of the other prxties, and therefore must be at  liberty to 
relv on the bettcr title. Bnt that does not follov; for one may be equally 
estopped as to two ad~erse  claimants, so as to be concluded when sued by 
either, as if a tenant of ,I. take a lease from B., so it would seem i t  must 
be also upon the modern rule, which is called an estoppel, but is founded 
on the necessity of enforcing good faith on the part of one in  possession 
~lncler anotBt~'s title, a ~ l d  has bwlr :rl)plietl ill favor of a person claiming 
mder  a sheriff's sale or deed of trust, against the debtor in execution, 
or the maker of the deed, aud those subsequc~ntly clairni~ig under him. 
I f  there be ndwrse clainlailts under different sheriff's sales or convey- 
ances, good faith requires the party, and his heirs or ~vidon?, to stand 
indiffcrellt bet~ycen them, and uot to clefcnd the possession kept by them 
under all a r ra l~gen~e~l t  -\I-it11 ~ i t l l t ~  of thc parties. Suppose, for 
exanlple, that onc purc1lasc.s ulidtr exccntion againrt ,I. and the (2%) 
other claims under :L prior tlecd, that nas  fraudnlr~lt against 
creditors: certainly, in a suit by the latter against d., he could not 
protect his possession by alleging his ow11 fraud, and that in consequence 
thereof the purchaser from the sheriff had the better title, and he had 



agreed to hold under him. That  is a controxersy xhich  in  good fai th he 
ought to 1f~a1-e exclusircly to t h o v  claimauti. S t a ~ i d i r ~ g  in thc relation 
hc bcars to both of thtrn, hc ought liot to make himself a part- to it, 
becausc he ~ a m o t  do so ~i-itliout ill somc degree d e p r i ~ i n g  one or the 
othcr of the absolute right he has to  c l a in~  the posseshion as agai1i.t him. 
I t  v:as, ho~i-el er, contended at the bar that Jorclccn 1 , .  I l / a ? d .  31 S. C., 
234, iq to the contraly. But the case was not intended to impeach the 
general rule, and i t  was so ~ t a t e d  by the Court. On the contrar- ,  the 
circumstances there ne re  >c ry  special, and authorized the esception 
then made. One of the purchasers at sheriff's sale had reco~ered i n  
ejectment, and no inlputation of fraud therein n7as made. And he ~ i ~ a s  
on the ere of takinq actual possession under a ~ m i t  of habci-i facicrs, xhen  
the tenant took a lease from him. The Court was of opinion that if the 
tenant had been actnallg put out of possession by the sheriff, and had 
~ftcrxi-ards entcred under a new lease, he might ha\  e defended such new 
posw;ion, under the title of his landlord, against a subsequent ejrctnzmt 
by the other purchaser from the sheriff; and therefore it xi-as held that  
he might take a lease from him ~ h o  had recovered in the ejectment, 
without an actual er-iction on a m i t  of possession, the Court saying, 
"For wh?t end s1:ould he be required to go through the uqeless form of 
being put out of possession, merely to be at the trouble of going back 
again 2" The  decision proceeded on the manifest bonn fides of the trans- 

action, f o l l o ~ i n g  the determination of the question of title in the 
(225) ejectment. b>- ~ h i c h  means the n-rit of possession was hut a for- 

mali t- .  I t  m s ,  therefore, a peculiar case, and is not applicable 
to the present. for this defendant has manifestly resorted to a contrirance 
for changing her relation to the lessors of the plaintiff, xrithout any 
actual cl~ange of her possession. The trustees' sale had just been made, 
and her o n n  doner just assigned, and the conclusion is irresistible that  
she went through the pretence of giving up the possession, without actu- 
all- doing so, for the sake of defeating thc purchaser from, the trustee, 
by d ~ f e n d i r i ~  her old possession under color of Ehringhaus' claim. I t  
T T ~ S  surelj- erronrous to assume that  the transaction was borm f i d p .  and 
tantamount to an 3ct11al departure from the premises, and then petting a 
nelv posses~ion under a bona fide lease. 

C'ifcd: Frrilnci~c z .  IIrntli ,  p < t ,  200, 501 ; Gilliunz 1.. Xoore ,  44 S. C., 
9;; Pfcgc . 1:rcwrli. 07 S. C.. 100: L O ~ P  1.. XcClzl te ,  99 S. C., 295; 
. Z f l ~ c l l  I . .  ,\hool,. 133 S. C., 393. 



\There A,,  nlio had a fee simple, defeasible in the creut of his clyinr \I-itllout 
issue liring at his dcath, conre~ed the land in  fee n it11 general \wrriuity 
to  B.. and aftcrn ards died nithout isilw: Hc7(7, that the  collirter:~l n-nr- 
ranty barred his heirs and thosc claiiuin: ur~drr him. 

- h I ' L  IL fl'olll LY( / f / P ,  -1.. at Fall  TPl'ltl, 1 <>I, of i ~ J r I \ l r T I J ~ .  (226)  
J a m c ~  Jo~rcc  n : ~ s  seizcd in f c ~  of :L tract of land of nliic.11 the 

lnwniscs were p:1rt. alrd ill 1 Sl h IIP &,I iscd i t  to llic s o ~ ~ s ,  Jamcs, 
Jesse, Thomas, TVilliam, and Friley, and their  heir^, equally to be 
d i~i t l r t l  he t~wcn  t l lc~n;  "mitl if a t  the doatll of r~it11c.r or ally of nly s:ii(l 
sons tllry shodtl I c a ~  c 110 slirviring i s s ~ ~ c ,  nig TI ill i~ that tllc ~ 1 1 r ~ i r o r  
or s u r r i ~ o ~ s  of niy wid qoli~ shall i n l l c~ i t  tlir clcccnwl child or c.11ilclrcn's 
part  of t 1 1 ~  l a ~ d . "  Tllc~ sons c,~ltcwd, ant1 o i i ~  of thcni, Jessc, died in 
IS20 witholrt ha1 ilig h c ~ l i  111:rrric~tl. 1 1 1  3 S a l  the othrr  fonr n ~ ~ i t c d  in a 
petition for partition, n l l i c l~  n a s  decreed ailtl n~aclc, and tlwrcby the. 
pren~istxs clcscribctl i i ~  the declaration v c r c  allotted to tllc son T i l l i a i l ~ ,  
as  his share, imcl he cutered thcrclin; mltl on 22 Z3c~~nlher.  1325, llc sold 
t h ~  same to 1Zohert Blouut, and conreycd them I y  a deed of bargain and 
ralc, x-itll a corcliant of g c ~ ~ e r a l  warranty for hiniqelf and hi5 heirs. 
Blonnt entered, and 11s and thosc claiming nndcr him, including the 
lessor of the plaiiltiff, had a continued possession up to a short period 
before the conlnicncrrns~lt of this suit, ilr Illarch. 1851, nhen the dcfmd- 
ant Leary took lsoss~ssion under Jamcs, Thomas, :nld Frilcy J O I I ~ S ,  who 
claimed the premi~es  upon the death of R i l l i am Jon(,.., in lS49,  without 
l e a ~ i n g  issue s n r r i ~ i ~ i g .  ITpon tllose facts, stated in a care agreed, judg- 
ment was rendered pro formu in the Snperior Court for thc plaintiff, 
and the defendant appealed. 

Winston, JT., for pluiizfifj-. 
Jfoore and Heaflz for d e f ~ n d a n t .  

R ~ F P I S ,  C. J. Vi thout  rcferencc to any othcr 1)oint that might he 
made 011 thc case, it is sufficient to say that  the c*ollatwal warranty of 
William Jones, descending on his brothers, who n w e  his hcirs, 
bars thcm. F/?y?z?z 1%. ll7i1lium\. 23 3. C., 509. I t  is an  artificial ( 2 6 7 )  
a ~ l d  hard rule, the practical ol)eration of which, a t  this day, i r  to 
cliablc one mall to sell anotller's land 11-ithout compensation, directlg or 
illdircctly, nhich is  not agrseabl(~ to thc rcasoli a11t1 justice of motlcni 
Ia~v.  Hut it is ~icrtr thelrcs thc Ian-, hr~c:~l~cc~ i t  \ \ : i s  n11tloi11,t~dly so 
a i~cim~t ly ,  m d  t l ~ c  I,cgislaturc has not seen fit to altcr i t ;  for i t  is iiot 
11it11in the Statntc of 2\1111c, Ee r .  Stat., ch. 48, scc. q, n~ltl, as f a r  as  is 
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Doubfed:  X o t i s  2.. C'al t lu-el l ,  45 S. C.,  291 

( 2 2 8 )  
D E K S I S  GGADY r. THOJIAS THREADGILL ET AL. 

1. I n  a forthcomiilg bond i t  i s  lw t  neceswry t o  inscrt  t he  ilnmra of tlic, part ies 
a t  whose instance t h e  executions lex-ied oil the ~ r o p e r t ~  h a r e  is-ued. 

2. The obligors in n forthconling l1(011d a r e  i ~ o t  (1i~ch:tr~ecl I~ecnuse the  re turn  
clay of the esecutious leriecl is  I~efore  the  day  oil \~- l~ic l l .  11y the  t tmns  of 
the  conditiori. the  l ~ r o l ~ r r t y  n-as to 11e tlelirt~rc(1. thong11 iio 11c1\- ezecntioas 
were issncd. 

2. S o  form i.; l~rescrihed 113 uur ac t  of . \ c ~ c m l ~ l y  f o l  n forthcoming bond. and  
n coilditioii t ha t  the  11rolierty hl~nll ile for th io i~l ing  or Ilc. delirered a t  the  
time and  l ~ l a t e  of *ale 1. ~ufhcient  

4. To  enable a l~lnintiff to nlaintaiil nil action on a fortlicominc I~ond. i t  i. not 
net+-ary for him to llnxe 11:iid the  amount of tlle esrcutionc to t he  plain- 
tiffs therein. 

5.  The omission to deliver to the  surety in the  forthcoming bond a tlescriptire 
list of the  l ) ro l ?e r t~  lcvied c111 does iiot render t he  bond roicl. I t  is a 
piir i lege of t he  surety.  a n d  he  may waire ,  or not require i t .  if h e  thinlis 
proper. 

1.78 
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A \ ~ ~ , a A ~ ~  from Baili~!~. .7., at Fall  Term, 1551, of _ lsso . \ .  
DEBT on a forthcomiiig l.)ond, a l~t l  on oyer prayed and had, the defentl- 

ants pleaded general issue, illegal consideration, and that  the bond TI-as 
not taken according to law, a i d  therefore void. A col~y of the bond, 
marked -1, accompanies and forms a part  of this case. 

The  defendant did not produce the ncgroes mentio~red in  the bond on 
the day mentioned in  the bond, or afterwards, and plaintiff, wllo \vas a 
constable, i n  snpport of the brcachcs allcgetl m ~ d  in proof of damages, 
offered in eridence several judgnlcnts and executions ohtailled b(~fore, a 
justicc of the peace, levied on thc slav(~e nlcntionecl in tlic bond, none of 
which judgments and e s c c n t i o q  except tn-o, n w c  particnlarly namcd 
in  the bond; but i t  was insisted on the par t  of the 1)laintiff that  tllc 
word "others" in  the bond illlo~vcd hiin to introduce them. This  
was objectcd to by tllc defendants, hut :llloned hp the conrt. I t  (229) 
was far ther  objected b r  the defendants that  none of tlicse papers 
could be offered in  eridence without further proof of their llaring l)cc11 
in  plaintiff's hands a t  the tirnc of the c.xccution of the bond t1w.11 plain- 
tiff's on7n return upon enell execution that he had l c r i d  upon tlirx t h e e  
ncgroes mentioned in the bond, and his possession of the papers a t  trial, 
except as to those n~entioiiccl by namc in  the bo~id, a11d that  as to any 
others there must be other proof of their har ing  been 1c~it .d on the 
negrocs hesides plaintiff's o ~ m  return. I t  Tms further objected that  the 
return day of some of tElcsc esecutio~is n7as before 10 July,  1848, when. 
according to the terms of the bond. the negroes Twre to be dclivercd, and 
there lvas no eridcnce that  the said cxecutions had e v r  bccn retmmc~tl or 
r cnc~wd,  after 1 July.  *lild it ill fa r t  appcared that  some of these execn- 
tioils bore datc on 1 April, a i d  some of thein on the 8tl1, and that  tile- 
I ICT  (T ~ Y Y '  r e n ~ ~ ~ . e d  or retiiriie~l by the plaintiff or ally other officer hcforc 
any justice of tllc peace. 

I t  was further objcctcd 011 the part  of the dcfeudants tliat t l l ~  coiltli- 
tion of tlic bond r a s  not conforrn:~lr)le to the act of Asscmhly, :~nd  was 
thercfore, accortling to the dccisioil in Dtl?zson .c. Slcclqe, 13 S. C'., 136. 
~ o i d ,  and could not, thcrc4orc~. I)c cnforcc~i. I t  mts f ~ i r t h c r  objected 
that  the plaintiff could not niai1lt:iiil an  action of tlcbt on this bond and 
recover, without proof that Ilc had artually paitl tlic money to the plain- 
tiff ill the executions, or I)eeli oihtwvise : ~ c . t d l y  dnil~agetl before briug- 
ing his action. I t  v a s  fnrtlier ohjcctcd tliat thc plaintiff c o ~ d d  not 
rcco17er, as he had not procccdccl according to act of L\ssemhly, by fur -  
ilishi1lg a list to thc scrl~rities under his h m ~ d  and seal of the prop- 
erty levied oil. But all tliese objectioiis Tvere overrnled by tlie court. 
D(4cndant then offered to pro1 c that  the  same licgroes were lwied 
on aud sold 1,g the. *l~criff of the. c o n ~ ~ t y ,  u ~ ~ d e r  e s e c ~ ~ t i o i ~ s  of a (230) 
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f p s f e  anterior to p la in t i f i '~  l e ~  y, in mitigation of clamages, ~vhich  Jvas 
ol)jccted to hx- tlic l~laiutifl' and exclntlctl bj- the court. -1 verdict and 
jutlgmclit ha\- i~ig 1wli rmdr.rt.tl for the plaintiff. the defriiclarit appealed. 

property. coi~sisting of three ~ ~ e g r o  shres.  named Yoses, Watt ,  arid 
Adclillc, am1 \~liicli ~ i ~ i d  property, at tlic request of said Tllonlas Tlireail- 
gill, is left ill his o ~ w  carc a~i t l  110ssessiol1 ulitil the same shall be sold : 
Son-, if the said Tlionias Threadgill shall \\-ell am1 truly delirer the said 
property liereinl?cforc nicntioi~ed to the said Deunis Grady, constable, at 
the courthonse in TTaclrsboro, 011 or hcfore 10 day of J u l y  nest, 71-ithont 
damage or further hil~tlral~ce, tlirll this obligation to be J oid;  othern ise, 
to reiliain in full force a d  r ir tue.  

THOS. H. THREAD~ILL. [SEAL] 

P I ,  . thc bond \\a3 taken at the illstance of the defendant;, 
it  ~ ~ o n l d  be w matter of regret if, by reason of any defect or teclinical 
ohjccrion, it ~honlt l  fail to ansner tlie purpose of protecting the plaintiff. 
S ~ I I P  of the m:my csccptio~is. lion ewr ,  are tellable. 

1. X e  arc. qatiified that  h.\- a proper construction the ~vord  "others" 
TI nu uicd in t l ~ c  .tnqc of other per-oiii, at whose instance executions n-ere 
l c ~  icil, and not iri the wise that "Jacoh IrIuhbartl and others" are plain- 
t i f f ~  ill n .illele csecutioii, for to say nothing of' the r n l ~  that  nords are  
to bc taken 11lo.t ,tro~igl.\- againit tlie obligor., a<  the n ordq are zrsecl by 
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them, this restricted scnse would makc only thcir jntlgnlcllts cach within 
the jurisdiction of a single justics; alitl yet their negrors xcre lerietl 011, 

and the penalty of thc bond is $1,500, ~vhich ~vould makr an illconsist- 
ency on the face of the bond. But further, the statute does not require 
the executions to be particularly named and sst forth in the bond; it is 
mere mattcr of recital, and, altho~lgll thc obligor!: may rca~o~i :~bly insist 
upon having the executions there set out, i t  is only as a precaution 
against the fraud of the officers, and hccanse it d l  oprratc as a rcstric- 
tion of thcir liability; but, like a recital ill a qlleriff's deed, it is uot of 
"the essence," and the omission to insert them does not impair the legal 
rffect and ~ a l i d i t y  of the instrument. 

2. Thv rctuni of thc plai~itiff n-as propcr e r idc ,~w as to the esccntiolls 
that were in his hands ant1 had been levied bv him at the (late oi' the 
forthcoming bond. constablc, likc :I sheriff, is a slrorn officer, a i d  
his return is pr ima f w i e  cvidcncc, and is taken to be true rlntil tlis- 
proved. 

3. Personal property is rested by the levy in a constable or (232) 
sheriff for the purposes of the execution, and he has a right to go 
on and sell, after the return (la?, nithout any other ~vri t .  So the fact 
that the return day of se~era l  of the executions happcried to be before 
the day on which, by the terms of the condition, the propsrty was to be 
delirered, and it did not appear that new executions were taken out, 
could not hare the effect of disrharging the obligors, for the plaintiff had 
made himself liable to thc creditors by his l e ~ y ,  and the property thereby 
vested in  him, and'gave him a right to require that the defendants should 
delirer his  property to hiin a i d  lcave i t  fortllcon~ing at the time 
agreed on. 

4. The conditioi~ of the bond does conform to the act of -1ssernbly. 
No "form" is given in the act, and our interpretatioil of it is that the 
condition should be for the forthcoming of the property at the time and 
place of sale. hfr. S t r a ~ ~ g c  says the words, '(to aiismcr the said execu- 
tions," ought to have been added, so as to give the obligors the right to 
pay up the executions prior to the day of sale, and thereby save the 
condition of the bond. We apprehend a satisfaction of the executions 
would have precisely the qame legal effect, x~hether these words are 
added or not; this conclusion is confirnled by the fact that they are not 
used in  the act of 1844, and the condition, as expressed twice ill that 
statute, is siniply for the forthcoming of the property 011 the day of sale. 

5 .  To enable the plaintiff to maintain this action it was not necessary 
for him to hare paid the anlount of the executions to the plaintiff 
therein. Officers would not b t  disposed to takc forthcoming bonds if, 
upon default of the obligors, there 11-as no right of action for damages 
u11ti1 the amount of the execution had been satisfied by the obligors. 

11-35 161 
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(233) The t a l i i ~ ~ g  of tlicqc hondi n a i  11ot colllpulsory. alid such a con- 
stractioi~ ~ \o l l l d  makc it t~~rre:~sol~al)le to cxpect any officer eTer 

to take one, and the policy of the statute, 71-hich was to induce officers to  
take them for the conrenience of debtors, n.ould hare  beell completely 
frustrated. 

I n  purswiice of this policy, i n  1822, an  act ameuding tlie act of 1807 
was passed, nhich prorided a sunimary remedy on these bonds a t  the 
~ i ~ x t  term of the county court, on motion, for all such damages as the 
officer had sustained. or be " judged  li(1711e f o  sustain." This remedy is 
r imiula t i~  P, and no reason can he eonjectureil n.hy the officer may not 
r t ~ c o ~  er in an  artion of debt upon tlie same proof that d l  cnablc him to 
rclcoTer on niotion. 

6. The  act of 1511 makes i t  the dnty of the officer to flwniqh the 
w n r i t y  nit l i  a l i ~ t  of tlie propcrty lex-ied on. This doe. not wen1 to be 
nladc, or ilitendctl to 11e. a condition precetlcnt to the esecurion of the 
11o1~1, io that tlic oiili-<ion to do it nonld not make the bond void and 
of no cffcct. TTe 1i:rrc gircll to the statute nnirli co~isideration, and 
lln~c. conic to the ~ o n c l n ~ i o n  that  tlic nleaning iq iimply to tolifer npon 
the vciir i ty the right to req11ii.c the officr~r to g i ~ e  liinl qnch a l i ~ t ,  "duly 
attc.tcd mltlcr liii lial~tl and qeal." n i t h  the intelit that  the property 
sl~oi~lil t l i ~ ~ e l ) ?  l ~ c  tlernlcd in thc cnqtorly of tlie security, as the bailee 
of tlic officclr, so a. to cnahlc llim to prerent other officer% from Ic l - ing  
on i t  m i l  taking it a ~ a y .  Thii: riglit the secnrity may, of course. TT a i r e ;  
:cud if lie doc-- not VY llroper to require such a list to be furniqlied to 
11ini. he r a i i ~ ~ o t  aftcru artl\ take ad ran tag^ of liis ox-n folly as a ground 
1 1  1 to a i l  1 .  o u r  colicl~lzio~l in regard to the coastruc- 

tion of tlii, -tntntc is fortified by considering tlie m i s c h i e f  TI-hich 
1234) i t  \\-a* thc ol~jcct of tlirl ctntntc to renicily. I t  had heen decided 

that n.licn tht, propcrt>- \n aq left i n  the possrwion of the debtor, 
:~uothcr officer n i i ~ l i t  makc. n lcry and take it an-ay, v~herehp the securitv 
on thc fortlicoming bond n-aq ~lnable  to delircr the property and n7as 
fixed n-it11 the tl::~~:apc-. Of conrsc, i~ became difficult to procure 
secnritieq lipon :L fortl~colning bond, and, rhercfore, the Legis la t~~re ,  
carrr ing out the l ) c ~ ~ i o l e n t  policy of the act of 1Sfl".  induci~lg 
officrri to take surh 11o11d~ for t h ~  purpose of inducing others to hccolne 
security. prori(1ed that the seciirity should ha re  a r ieht  to reqnire the 
officer to eiyc him n libt of the propert? under his hail$l ant1 seal, 11-hich 
~ ~ o u l d  protccat i t  ngaillut other officers, except that  they niigllt put their 
l e ~  ieq "on the hncki" of the former lories. 

7. The fnrt  that tlicl liegrow m r e  af tervmds l e ~ i e d  oa  and sold by 
the sheriff I I I I ~ C ~  ox~cl~tionq of a tcste anterior to the plaintiff'.; ler-y has 
no tendenc- to mitigate +lie damages. "The teste anterior to the plain- 

102 
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tiff's levy" did not relieve him from liability to the creditors i n  whose 
favor he held the exwutions which he had levied upon the negroes, and 
under which he had the right and it was his duty to hold them, even 

I 
against the sheriff, with executions of prior teste. 

This is his ground of complaint: "At your request, I did not take 
the negroes into my possession and keep them, as I had a right, and as 
in  duty to the creditors, whose executions I had leried, I was bound to 
do. I f  I had done so, the sheriff had no power to touch them; they are 
not forthcoming, according to the condition of your bond, upon whom 
shall the loss lie?" 

PER CURIAM. 30 error. 

THOMAS FAUCETT v. PETER ADAMS. 

Where a debtor, who is imprisoned at the instance of his creditor, has no 
pro pert^ in thic: State out of which the pripon fees and provisions and his 
hupport can he ~atisfied, notwithstanding he may have sufficient in another 
State, the jailer haq a rieht to recover the amount from the creditor, under 
Rer. Stat., ch. 58, see. 6, making him responsible, "if the prisoner be unable 
to  clincharqc t l~cnt ." 

RUFFIN, C. J.. dissenting. 

_TPPEAL from Ellis, J., at Fall Term, 1%l, of ORAKGE. 
The case agreed is in the ~ ~ ~ r d s  and fiqures following, to wit:  
The follo~~&g facts arc agreed upon bg the parties. One Fleming 

 as committed in  due course of l a ~ v  as a debtor in execntion, at  the 
instance of Boaz Adams, to the cnstody of James C. Turrentine. as 
sheriff of Orange, and he dc.livcrcr1 the said Fleming to thc 
Faucett, the jailer of said county, 26 November, 1539, and he remained 
in close prison until the night of 1 Nommber, 1844, when he made his 
escape by his o r n  act, assisted hy some one from the ontside of the 
prison, by cutting through the iron bars of the window, but without 
the knowkdge or consent or actual negligence of the plaintiff. I n  order 
to provide for the legal charges and expenses of the jailer for keeping 
or maintaining the said Fleming as a prisoner under the said commit- 
ment after the first twenty days, an obligation, a copy of which marked 
.4 is hereunto annexed, was taken by the plaintiff from the said Boaz 
,'ldams. Said Fleming filed his petition for a discharge under the act 
of 1'798, which was heard in prison on 20 December, 1839, and the 
prayer of the petition was refused, and he was adjudged to  main in 
prison. 

163 
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The jutlgmclit of the said Boaz I l d a n ~ s  against Fleming, under which 
he  xvas conimitted as aforesaid, ~ ~ a e  obtaiucd a t  X a y  Term, 1839, of 

Orange C'o~uity Court. I T  i; further agreed that  the negroer and 
(236) other p r o p e ~ t ; ~  of Fleming aforesaid r e r e  then sufficient to pay 

off the plaintiff. Said judgment \\-as carried to the Western Dis- 
trict of Tenne-cc. in the fall of lq3S, or as early a< 1 Xarch,  1839. and 
take11 from t1ie11ccj to Texas, in the fall of 1q30; that the said negroes 
IT-ere in the 1)0sses<io11 of Fleming's cliildren, as d i ~  ided amongst them 
Inst Tear (.Tnnr, 1 ~ 5 0 )  b: commi4oners appointed for that purpose. 
A j~ndgnwnt u as ohtailled 1)y tllc plaintiff against Fleniing at Map  Term, 
1\44. of Orangc C ' o n n t ~  C'o1u.t. for  $519.60, beillg t 1 1 ~  prison fees due 
up to the iqsuine, of t h ~  nr i t  ill that case, and rxwntion of f i .  f a .  isqned 
tliereol~ to the county of .aid Fl~ming 'q  re.idenc.e, and x a s  returned, 
" S o  proper t -  to be fo~intl," E'nucctt'- arconnt i n  jail till the escape. 
H e  acted as jailer. I n  thc 1)rewlt  case a xerdict ha. Iwen rendrrtd for 
the lplaintifl, sltbjwt to the opinio11 of the court upon the facts abore 
s t a t d  I f  thc court should bc of opinion with the plaintiff, judgment 
is  to be g i w n  in  accordance TI i th the rerdict ;  if otherx-ise, judgment of 
nonsuit is to be entered. 

The  follon-ing is a copy of the bond referred to :  
TTc promise to pay to Thomas Faucett, jailer, etc., all such prison 

fees and charges as he may by Ian. be entitled to by reason of the im- 
prisomnent of Mordecai Fleming in the public jail of Orange a t  the  
i i i s tanc~ of Boaz Adan~s .  

I n  n-itness whereof, we h a ~ e  hereunto set our hands and scals, this 
20 December, 1839. 

B. A~aars .  [ ~ E A I , ~  

Test : JOHS -1. GILJILR. I' I S .   SEAL^ 

PEARSOS, J. By Revised Statutes, ch. 105, see. 37, jailers are allowed 
for finding each prisoner food, etc., 30 cents per day. B y  ch. 35, sec. 6, 
"Whenerer a debtor shall be actually confined within the ~ ~ a l l s  of a 

prison, i t  shall be the duty of the jailer to furnish said prisoner 
(237) with necessary food during his confinement, should he require the  

same, and the jailer shall be authorized to demand the same fees 
therefor as are allowed by law for keeping other prisoners, and may, 
if t h e  prisoner be unable  t o  d i s c h a r g ~  t h ~ m ,  recox7er the came from the  
par ty  a t  ~vhose instance such debtor was confined in jail. And \&en 
the debtor shall hare  remained in jail for the space of t ~ i ~ n t y  days, i t  
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shall be lawful and sufficient for the sheriff or jailer to give notice 
thereof, and to demand security of him for the prison fees that may arise 
after the expiration of twenty days; arid if he shall fail to give such 
security, then to discharge such debtor out of custody." I t  mas argued 
by Mr. Bryan with much force that, as the jailer is required to furnish 
food daily, and is allo~red t h i r t y  cents per d a y  by a proper comtrnction 
of the statute, he has a right to require the creditor, who has giren 
security for the prison fees, to pay up from day to day, or that, properly, 
the bond which he gives should be on conclitioi~ to pay tlie prison fees 
at such times as the parties may ngrw on, say, at  the end of each week 
or month or six months; for it is unreasonable that there should be no 
right to require payment until the expiration of the imprisonment, as 
that might last for many years, el-en until the death of the prisoi~er, 
during which time many jailers have gone out of office, and cwtainly, 
whoewr was jailer would find it inconrenient to advance money out of 
his own pocket in discharge of a duty required of him by law, if the 
time of repayment was indefinite. We are inclined to adopt this con- 
struction, but will not do so, definitely, as v e  prefer to put the decision 
on another point. Again it ic: said, hp giving the security the defendant 
concluded the cpes t ik  as to the dcbtor's ability to pay the prison fees, 
for he was not bound to do so except upon the supposition of the debtor's 
inability; and after acting upon that supposition, ~rhereby he took from 
the jailer the right to discharge the debtor out of custody, and in 
that way relieving himself from the burden of his support, it is (238) 
not cons>stent with fair dealing afterwards to turn round and say, 
"He was able to pay the prison fees, and I will not be bound by my 
obligation"; because, if he intended to make that issue, he ought to hare 
done so. whereby he, rcfusing to give the bond, the jailer could have 
discharged the debtor "by taking the responsibility." There is some 
force in this ~riew of the question, also, but we pass it by. 

What is the meaning of the words, "if the person is unable to dis- 
charge the prison fees"? We think the true construction is, if he has no 
property or friends w i t h i n  the Sfafe out of which the money can be 
- A  - 
collected by ally process which our courts of lam or of equity h a w  power 
to issue. But in the present case the debtor had 110 property or friends 
zuifhin, this S f n f e  out of which he could hare raised thc aniount, even if 
he had been disposed so to do. 

I t  is true, there were certaill slaves which tlie debtor had caused to be 
rim off to Texas, aud powih ly  the plaintif?', by instituting proper pro- 
ceedings in Texas, might hare been able to collect the amount of the 
prison fees. But it is certain it ~ ~ o u l d  have cost him ten times the amount, 
and it is also certain that to require a jailer to support a debtor at  his 
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om1 expense, or to f o l l o ~  his property to Texas, California, or China, 
vould be a most unreasonable inlposition upon the public officer; and 
we think the Legislature neT7er intended it. I f  the jailer cannot force 
him to pay by any process of any of our courts, because he has nothing 
xvithin the jurisdiction of this State, then, in  the language of the statute, 
he is "unable to pay." 

The question whether a jailer would forfeit his right to be paid his 
fees if he opened the door and let the prisoner ~valk out, is not presented 
by this case, for it is agreed there was no actual negligence on the part 
of the plaintiff. 

Of this opinion r a s  also X a s ~ ,  J. EUFFIX, C. J., dissented. 

PER CURIAX. Affirmed. 
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STATE r. WARREN AUMAN. 

1. In a proceeding in bastardy, returned to the court, the following entry was 
made : "Compromised. Defendant enters into bond and is to pay all costs." 
And judgment was rendered that the defendant pay $20 instanter to E. L., 
the mother: IIeld, that this was a judgment of the court, which could not 
be set aside at a subsequent term at the instance of the defendant. 

2. Held further, that on appeal to the Superior Court from the order in the 
county court setting aside such judgment, the Superior Court cannot enter 
judgment dc  ?loco for the $20, but must issue a proccdewZo. 

A ~ P E A L  from ( y u l d ~ ~ ~ ~ l l ,  J., at Fall Term, 1851, of RANDOLPH. (242) 
The case is stated ill the opinion of the Court. 

Atforney-Chzeral  lllendei~ha21 and J .  11. liryaiz for the  Xfate. 
lVinston for defendant.  

XASH, J. The case is as follows: The defendant was charged by the 
State with being the father of the bastard child of Elizabeth Luther. 
The warrant bears date 16 September, 1848, and was duly returned, 
and the defendant bound orer to the county court. .At February Term, 
1850, of the court the followirlg entry is made: "Compromised. De- 
fendant enters into bond and is to pay all costs." And a t  the same 
term judgment is granted against the defendant for $20, to be paid 
tnstanter  to El izab~th Luther. Al t  May Term, 1851, a notice was re- 
turned into court notifying the mother of the child that a motion would 
be made at that term by the defendant to set aside the allowance made 
in her favor against him for the support of her bastard child, with which 
he was charged. At August Term, 1851, the court adjudged that the 
order making the allowance should be set aside. An appeal was then 
taken by the attorney for the State; and in  the Superior Court i t  was 
adjudged that the county court erred in  setting aside the judgment in  
favor of the plaintiff, upon the ground that they had no power to do so. 
The court then proceeded to gire a judgment against the defendant for 
the $20 and the costs. 
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I n  reversing the judgment of the county court, his Honor committed 
no error. The  county court had no such power. ,Elizabeth Lntlier had 

charged the defendant on oath v i t h  bring the father of her bas- 
(213) tartl child, then born, and he had confessed it and given bond 

according to lax-. The court had adjudged the facts so to be. I t  
then became their official duty to provide for the maintcnar~ce of the 
child, and to pass such orders as n.ould secure the county from being 
charged. Alccordingly, the court made an order that  the d c f d a n t  
should pay the mother of the child $20. This nTas a j u d g m ~ n t  nhich the 
court had no power to deprive the woman of, i t  being the judgment of a 
court of record, regnlarlj- made. I f  the court had thc power claimed 
for it, Ire see no reason v h y  they should not have the po~rer ,  on motion, 
to set aside any juclgmelit a t  any subsequent term, upon being satisfied 
that  i t  IT-as founded on a mistake, either i n  a matter of Ian7 or fact. 
H i s  Honor, howe7-er, erred in  giving judgment for the $20. -1 judgment 
for that a l lo~mnce already existed in  the county court, and all he could 
do mas to order a procedcnclo to that  tribunal to  proceed to execute 
the law. 

The judgment of the Superior Court for $20 against thr  defcndant 
is  re\-ers~d; and the judgment is affirmed as to the power of the county 
conrt to rescind the order of February Term, 18.50, and as to the costs. 

The  Superior Court of Tia~idolph will issue a p o c e d e n c l o  to the 
county court. 

PER C r ~ ~ a a r .  Rerersed. 

(244) 
STATE T. WILLIAM BOOS. 

1. I n  burglary there 1I1u.t be a breaking, removing, or putting aside of some- 
thing material nhic11 conctitutes a lmrt of the dnelling-house, and is 
relied on as a security against intru4on X door or window left open is 
no \uc3l1 wcurity. But if the door or ninclo~v he shut. it  is not necessary 
to lesort to lochs, bolts. or nail\. A latch to the door or the neight of the 
n intlow i4 ~uficiellt 

2. TY11en a man lmrglariou+- entered a room where a young lady was sleeping, 
xnd graqwd her ankle, without any attempt a t  esplanation XI-hen she 
screamed, thic is some evidence of an attempt to commit R rape, and must 
be iul~mitted liy the court to the jurr. 

,IPPEAL from Ellk, J. ,  at  Sprilig Term, 1&2, of SAXPSOX. 
The prisoner v a s  i~iilicted for a burglarious entry into the d~relling- 

house of one John  On-en, ill the countv of San~pson.  The  indictment . 
contained tuo  couuts. 1 1 1  t l ~ e  oile it 11 as alleged that  the intent n-as to 
corninit a rape upon Sarah -hill, the claughter of said Owen; and in the 

llii 
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other, to commit a rape upon Sarah Eliza Owen, the granddaughter of 
said Omen. 

Sarah Ann svore that she retired early to bed in a shed room of the 
dwelling-house of her father, ill company with her niece, Sarah Eliza, 
on the night of 21  December, 18.31. The girls slept in the same bed. 
Prrrious to retiring they examined the room, and xere satisfied no one 
else was there. Shortly after getting to sleep she was awakened b>- 
feeling some one touch her foot, and saw some person in a stooping 
position by the bedside. The person grasped her ankle, wlleil she 
screamed, and she recognized the prisoner retreating and escaping by 
the window. She was well acquainted with him. He  had married a 
serrant of her father's, who l i ~ e d  on the premises, but she had not seen 
him for some days. There had been fire in  the room, a i d  the 
embers on the hearth gave sui3cieut light to enable her to dis- (245) 
tinguish an indiridual. She bad locked the door. The window 
was down when she vent to bed, but the fastenings were not on. I t  was 
usual to fasten it down with a nail, which mould prevent any one from 
withont from raising it. When she arose the window was np, and  as 
held up by a stick. I t  was not the usual sleeping apartment of the 
witness. She had not slept there for six months previous. I t  was 
usually occupied by one Mrs. Faircloth. 

Sarah Eliza Owen testified in  all respects as her aunt, except that she 
was not well acquainted with the prisoner, although she had seen him 
often. She was not positive, but said she took the person to be the 
prisoner. 

John Owen swore that he was awakened on the night in question, 
about 10 o'clock, by the screams of his daughter, and upon going to her 
room, received substantially the account of the affair as testified to above. 
H e  took a light and searched the premises, but could not find the pris- 
oner nor any one else. H e  did not go to the prisoner's wife's house to 
see who was there-all was dark and silent. H e  did not afterwards see 
the prisoner until he was arrested. 

His Honor charged the jury that they must be satisfied that i t  was 
the prisoner who entered the dwelling-house of Owen, and that he en- 
tered with an intent to commit a rapt  upon the person of Sarah Ann 
Owen, or of Sarah Eliza Owen, and that if they were satisfied of oire or 
both of these allegations, they should find the prisoner guilty. Pris- 
oner's counsel prayed the court to charge the jury that there was no 
evidence of either intent as charged in the bill of indictment ; that if 
the window was usually fastmed by a m i l  or otherwise, and that upon 
the night in question such fastening was omitted, altllougll the window 
might llavc been dowrl, the cntry would not have been burglarious, and 
the prisol~er ~ o u l d  be entitled to their verdict. 

I( i9  
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STATE 2.. Boos 

(246)  Hi. Honor r ~ f u i c d  so to charge. There IT-as a verdict of 
g~ii l ty,  and a rule for a new trial m s  hail and discharged; and, 

juilpmeut har ing  been prono~unced, ail appeal TI-as prayed and a l l o ~ ~ ~ e d .  

. I f tormy-General  for the State .  
TI7 .  ST'inslov~ for clefendonf.  

P ~ a ~ s o s ,  J. The exception, in reference to the breaking, is  aettled 
agaicst the prisoner by-the authorities. Passing an  imaginary line i s  
a "breaking of the cloqe," and d l  sustain an  action of trespass yuare 
c l a ~ i s ~ m  f r r g i t .  I n  burglary more is  required; there must be a breaking, 
removing, or putting aside of son~ething material, ~vhich  constitutes a 
p a ~ t  of the dn-elling-house and is relied on as a security against intru- 
sion. Learing a door or n- indoi~  open s h o m  such negligence and ~ v a n t  
of prolwr care as to forfeit all claini to the peculiar protection extended 
to tln.elling-house<. Bu t  if the door or n h d o w  be shut, it  is not neces- 
s a y  to reqort to locks, bolts. or nails; because a latch to the door and the 
~ re igh t  of the ~ ~ i n c l o w  ma,- 11-el1 be relied on as a sufficient security. 
Chinlneys are  usimlly left open. vet if an  entry is effected by coming 
don-n a chimney, the breaking i.j burglarious. 

The  motion in arrest of judgment, based on the distinction bet~veen 
felonie. a t  common lan- and those created h~ statute, cannot be sustained. 
There seems to  ha^-e been n doubt upon the question a t  one time. but 
the later authorities do not lea-,-e i t  open to discussion. 

The exception in reference to the imnt  of evidence of the felonious 
intent presents the only question as to r h i c h  ~ i - e  h a r e  had any difficulty. 
The evidence of the intent charged is certainly rery  slight, but v7e cnnnot 

say there is no eritlence tending to prove it.  The  fact of the 
(247) breaking auil entering v a s  strong evidence of some bad intent;  

going to the bed and touching the foot of one of the young laclies 
tended to indicate that  the intent v7as to grat ify lust. Taking hold of- 
"graspinq" (as the case expresses it)-the ankle, after the foot was 
drai7-n up, and the ha st^ retreat r i t hou t  any attempt a t  esplanation, as  
soon as the lady screamed, ~ v a s  some eridence that  the purpose of the 
prisoner. a t  the time he entered, IT-as to gratify his lust by force. It 
lms, therefore, no error to submit the question to the jury. Whether 
the evidence TTas sufficient to justify a verdict of guilty i s  a question 
about IT-hich the Court is not a t  liberty to express an  opinion. 

PER CVRIAX. No error. 

Cited:  S .  v. Will is ,  52 S. C., 191; S. e. SfcBryde,  97 S. C., 398. 401; 
S. 2'. Fleming, 107 X. C., 907. 
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TVILLIAI!I ATERA, JR., v. TTILLIAM SEXTON. 

1. What amounts to negligence is a queqtion of law. And the plaintiff is en- 
titled to special instructiolis npon certain facts presented by the testimony, 
or "upon the whole case." if he choose to subject himself to the disad- 
vantage of having all the conflicting evidence tilken against him. 

2. It  is error to refuse s11cl1 sgecixl instructions when called for, and to sub- 
mit the matter to the jury wit11 general instructions merely. 

-\PPEAL from Settle, J., at Special Term, Fehrnary, 1858, of Cunr- 
BERLASD. 

Case to recover damages from the defendant for negligence in  (248) 
managing and steering his raft in the Cape Fear River, by which 
an unfinished raft of the plaintiff Tvas broken from its fastenings and 
the timber lost. 

Plaintiff called as a witness James Colrill. who swore that he was 
employed by the plaintiff to match a raft  of timber which he was making 
in the rirer, and guard i t  from the dangers of a freshet. The witness 
stated that the clamp or unfinished raft mts tied to a tree on the shore 

on the morning of the day the clamp was broken, and securely fastened 
the same by an inch rope to a tree higher up the bank. At a late hour 
of the clay he vTent again to the river and found the plaintiff's timber 
gone, and saw upon the trees, where the rope had been tied, the mark 
made by the rope, as if it had been violently strained. The witness 
further stated that the clanip was in a cove, made by a bed in  the river; 
was at  a public rafting and landing place, a place where raftsmen com- 
ing over the falls or rapids were accustonled to stop for the purpose of 
discharging the extra hands necessary to bring the raft over the falls. 
H e  further said that there TTere 24 sticks of timber in  plaintiff's clamp. 

Plaintiff nest exanlined Kedar Kennedy, d o  sxvore that he came over 
the falls on the day plaintiff's timber was lost, and tried to "take up" 
his raft xt the "upper landing," nest to the falls; failing in  this, he fol- 
loved the current until he came \Tithin 80 or 100 yards of the "cove," 
when, seeing a clamp or raft of timher at the place described by the first 
witness, he ordered his llands to "pull out7, and not to strike it. H e  then 
ran ~ ~ i t h  the current about t v o  miles, until he came into "eddy 
water" and took up his raft. He  stated that he could see plain- (249) 
tiff's raft at the distance of SO yards, and could easily avoid strik- 
ing against it, after seeing i t  at that distance. H e  further stated that 
the current of the river set in a direetioii off from plaintiff's timber, and 
was sufficiently strong to carry off a raft, if no effort had been made to 
draw i t  into the shore. 

171 

by all inch rope. I n  consequence of a high freshet-a rise of 20 feet 
of m ~ t e r ,  which came very suddenly in the river-he went to the landing 
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Thomas Bolin was next introduced, ~ h o  sn-ore that he  nTas on defend- 
ant's raft  the day the plaintiff's clamp n-as broken; said that the clamp 
niight have been seen at the distance of 7.j yards, but was not seen at 
that distance; that  he was stal~ding upon the raft ,  near thc front, not 
employed a t  the t ime; that most of tlie hands xwre n orking to get the 
raft  ill rirar the ~ h o r c  for the p ~ q o s e  of ((taking up"; that  so soon as 
the alarm was giren about the clamp ahead, the hands commenced work- 
ing the fore oar for the purpose of throvilig the head of the raft  out 
into the main stream, so as not to "hrft" the plaintiff's timber; that  the 
front of the raft, being t1iron.n quddenly out, caused the stern to wheel 
ill, vhich  "draggetl" or "rubbed" the plaintiff's timber. and cansetl the 
clamp to be broken, and the picces scattered in the current. F i tnes s  
further said he thought all &i: not done that  might have heen done to 
p r w e i ~ t  the iiijllry to the plaintiff. 

Plaintiff gave erideuce of the value of his timber, and closed his case. 
The  defendant, to snpport his plea of "not guilty," exalniliecl first 

J a r m i  NcAlllister, who m o r e  that  he had been many years acquainted 
n it11 rafting and "navigating" the falls; that  on this occasion he ~ e n t  
on defendant's raft  at his request and assisted the hands in  going orer 
the falls; that there r e r e  ren or t d r e  hands on the raft ,  more than 
tlie number usually employed ill the highest freshet: that  they m r e  
safely o v r  the falls, and (hem- in  tax-ards the shore, trying to take up, 

a i d  n-ere trying for half a mile-throwing out their ropes around 
( 2 5 0 )  trees and catching the limbs; that  xvhen the alarm v a s  given 

about the timber ahead at the lauding, the main force was applied 
to the fore oar to throw the head of the raft  nut into the stream and to 
aroid a collision with plaintiff's clamp; that  a par t  of the hands v7ere 
also ~vorking at the ((hind oar7' to prevent its dragging or rubbing; but 
as soon as the front  of the raft  passed by the plaintiff's ~ r i thou t  striking, 
ail effort was made by the hands to throw out the stern towards the 
cnrrent, so 35  to prerent striking either with the side or end of defend- 
alit's r a f t ;  hut they failed in  this, and the clamp was broken loose by 
the hilid end of the raft .  He further swore that  the force of the hands 
was sufficient; that some of them were trained and es~er ienced in  the 
management of rafts, and that  all was done that  could be done, after 
seeing plaintiff's timber, to prerent its loss. Says that  he n7as within 
50 yards of the clamp n hen he discovered it ; that he  might have passed 
by it safely had he see11 it a distance of 7 5  or even 50 yards. S o  hand 
is  eyer employed on thc river merely as a "lookout." H e  further slx70re 
that  the force of tlir h a i ~ d s  n as properly directed, and that  not only was 
the proper effort made, but ill his opinion tlie nllole manage~nrnt  of the 
raft  7m.i skillfully coi~tlucted. TTcl further bn-ore that lit was loolietl up  
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to as the mallager of defendant's raf t ;  that at the time of the "alarm" 
he ordered all hands to the fore oar, 1vhic.h he admitted to be wrong in 
orderii~g all hancls. H r  furtlwr saitl that negro Frauk, all experienced 
hand, remai~icti at his post at the hind oar, r~otn-itlistandiig the order. 

Hugh hlcLean more  for the dcfentlmrt : Was also upon the raft. 
Swore ill all material points substa~~tially.  as the witnrss 31cA2llister. 
H e  saitl that ~vlieii plaintiff's clamp was tliscorcrcd, he ant1 sc.rcd others 
w r r  cli~igii~g to the limbs and bushes, trying to take np the raft 
of the dcf(,~~dalit, and that as soon as the clamp was seen, they (251) 
imnlediately niadc all the efforts in their power to prevent injury. 
H e  further swore that there Tvas no looko~~t  on the raf t ;  that l i ~  nercr 
heard of a "looko~~t" 011 the Cape Fcnr; that plaintiff's raft might have 
been seen by a lookout. 

Julius McLcan, vitriess for dcfelidmt, was also 011 deferidant's raft. 
S rore  in  all material matters as the other ~vitnesscs for defendant. H e  
said that Bolin, McLlllister, XcLean, defendant, and himself were the 
o d p  white persons present on defendant's raft. 

His Hoiior charged the jury that the defendant, being in the prosecu- 
tion of a lawful emplopnient, was only bomid to use ordinary care-such 
care as an ordinarily prudelit man mould use in the management of his 
own affairs. Alid if, in this matter, he did not use such care, the plain- 
tiff was entitled to the verdict. 

Plaintiff's counsel then requested the court to charge the jury that if 
the defendant, when attempting to "take up," saw the raft of the plain- 
tiff, or might by a careful lookout have seen it, i t  was his duty in taking 
up to have taken effectual efforts to hare prcrented a collision. 

His Honor would not so instruct the jury, but remarked that the 
defendant was only bound to use ordinary care, a i d  what that was he 
had already explained. 

Plaintiff's counsel then prayed the court to instruct the jury that, 
upon the whole case, if they believed the testimony, there mas negligence 
011 the part of the defendant; but the court declined so to instruct the 
jury, and repeated the instructioiis as to ordinary carc. 

Verdict for defendant, and plaintiff appealed. 

11'. TVinslow for p la in t i f .  
Strange for defendant. 

P ~ a x s o ~ ,  J. Plaintiff's cou~lscl prayed his 1Io11or to instruct the 
jury that upon the whole case, if they believed the testimony, there was 
negligence on the part of the defendant. This instruction was 
refused, aiid for this the plai~~tiff  excepts. (252) 
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The terms used bg the plaintiff are io general as to impose on him the 
disadvantage of ha7 ing all the te~timony, ~r l ic rc  it conflicts, taken against 
him. But  eT en n i t h  this a l l o ~ a n c c ~ ,  there \\-a$ neglipcnce on thc part  of 
the defendant. 

Plaintiff's ullfinislicd raft  na.; fastened at a ~ icual  landing place, 
where rafts  v e r r  sometime.; constructed. and tle~ceniline rafts Irere fre- 
quently taken up. I t  could be ~ ~ 1 1  by tlie I ~ a n ( l i  011 3 dewentlinp raft  
a t  the diqtance of 75 or 50 J-ards: a i d  the?- coul(1 n ithont difficulty avoid 
a collision if it  v a s  seen at mi!- time 1)cfore coming ~ ~ i t h i n  50 yards. 
The  defendant, zcitlzozrt 1ool;inq to v e  ~~-heth( . r  the lamling r a s  pre- 
occupied. as t l l~rc.  lmc: reason to sl ippo~c it might ho, nppro:~checl so near 
that  77-hen the ~la in t i f f 'q  raft  \\-as hi  iL1l i t  I T - ~ S  too latc, and the collision 
n7as ineritahlc. These are the facts. Tlieg estal)li4i negligence and fix 
the defentlant ~ v i t h  n liability to make compei~~atioil  for the dmlagc. 

Common priiilencc recpires, and, i n  fact. it n o d d  seem to he a natural 
impul..e, that  one on a ilc~ceililinr raft. hefore deciding to ('take up" a t  
n usual landing place, sllould look and see ~vhether i t  was preoccupied. as 
won as hc c.:lnle to a position from nhcuce the fact conlil I)c am~rtainecl. 
ancl, at all ewnts, hefore c.onling ko i ~ e a r  t h t  seeing colll(1 (10 no good. 
and the conqeqnenccq hc  the same a<  if he had not looked at all, but 
ha\ ing decided to ('take up" at that place, approachril blindly and o-ith- 
out regard to the (lamage he might cause to other.. 

I f  plaiiitiff's raft  hail bec11 in a lmqition from n-hich it conld not be 
qecn in f d l  time to aroiil a collision, i t  nlipllt ha re  bwn his tlnty to keep 
a hand there or fix up  a +rial in order to pire noticr: lnit slicll n-as not 

the case. a l ~ d  the cntirc fault n ac on the part  of the clefenilant. 
(2.53) TYhat aniolult. to ncglip(wce is a questioii of lav-. This is 

settled by nunleronq case... A h t l  tlw plaintiff Tra. entitled to spe- 
cial instructions upon ccrtain fact; presented l l ~  the te*timonp or ('lipon 
thr-. n hole ca+e," if he chosc. to ~.nhjc.ct 11ini.ilf to tlie tlicnil~ :\litage above 
pointed out. Consequently, i t  is error to refuse snch special instructions 
n-hen prayed for. and to *uljrnit thil matter to the jury (bhroadcast." ~ r i t h  
the general instruction that  "thc plaintiff 7ras entitled to recover if the 
defentlant did not use cnclz care a. an ordinarily prndcnt man n-ould 
use in tlie  management of his on.11 affairs." 

Citcd: Hccfha~i  c ~ y  1 .  ITi~fo11, 46 S. C.. 246. 247 ;  J ! ro~k II.  Kinq. 4S 
IT. C.. 4 3 ;  S. c. - t l l eu .  h i d ,  2 6 4 ;  TT'oodi iz~d 2 . .  Ha~zcocX,  5 2  S. C. ,  3 8 6 ;  
P l e a s a ~ z f s  c. B. R., 95 S. C'., 2 0 2 ;  Enzi-y r .  I t .  R.. 109 X. C., 392. 597, 
6 1 2 ;  Cablc  1.. R. R., 122 S. C., 3 9 3 ;  2'1lomns c. Shooting Club, 123 
S. C., 2\F; C ' O I  r .  B. R., ibiil., 6 0 7 ;  C'olil7l 1.. R. R., 129 S. C.. 413. 
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STATE TO THE CSE OF DEMSET HARRELL r. LETIN LANE. 

To show that a person was a constable it must appear that he was elected by 
the people as prescribed by act of ,4ssembly (Rev. Stat., c11. 24) ,  or mas 
appointed by the court to supply a racancy, as provided by the said 
statute. 

-LPPEAL from Rai/e!j ,  .T., at  Fall Tcrnl, 1851, of SEW HASOTER. 
Debt o n a  bond of oile Gregory, who was appointed a constable 

s t  Decnnber Term, 1538, by the County Court of New Hallover. (254) 
This bond was declared on as a lost bond, and i t  mas alleged to 
have been executed by tlle defendant throliph a poner of attorney to 
Joshua Wright, Esq., also alleged to be lost. I n  proof of the cxecntion 
and loss of the bond and p o n w  of attorney, the plaintiff of f rwd in  
eridence the deposition of Thomas F. Dayis, deceased, the former clerk 
of the County Court of R e w  Hanorer.  H e  also offered J a m w  T. 
Niller, who heard the said Dar is  examined on a former tr ial  of this 
cause i n  the county conrt, and ~ ~ 1 1 0  stated that  the saitl na r i s ,  among 
other things, testified on the said trial that he, the saitl D a ~ i s ,  71-itnessetl 
the execution of the said bond by the dcfcn(1nnt t l i r o ~ ~ g h  Joshna G. 
Wright, under a power of attorney from him to the said T r i g b t ;  and 
the said bond and poncr of attorney were filed :LIT-ay in his office, and 
he  had since seen them there; that  a fire had takcn place, in n-hich 
man!- of t h r  papers and records in his office hnd hccw tllcrebp consumed; 
and that  since that  time he had. by rcqwst, diligently scarelled for the 
said bold,  but bad been uiiable to find it. Plaintiff further prored by 
the present deputy clerk that  he  had, a t  the request of t l ~ r  plaintiff, 
searched among tlle files i n  his office for t l i ~  said bonrl, but had been 
~ m a b l e  to find either the bond or poTyer of attorney. Plaintiff assigned 
as breaches of said bond that  screral judgments and rsecutions had been 
placed in  the hands of said Gregory by the said IIarrel l  on 17 July ,  
1839, and that  the said Grcgory might h a r e  collected the same IT-ithin 
his official term, but had neglected to do so; and that  the said claims 
had been placed in  the hands of said Gregory on 17 July, 1839, and that  
the said Gregory had collected them on 10  December, 1839. lmt had 
immediately absconded, without paying them orer to the plaintiff, to n-it, 
on saitl 10 December, 1839. Tt appears from the record of New IInn- 
orer  Comity Court that  thc said court commenced its session on 
10 D c c e n ~ b c ~ ,  183P, and that  the date of the appointment and (255) 
bond of said Grcgory m s  15 December, 1838. 

Defendant objected to plaintiff's recovery npon tlw gronncl that there 
was no evidence of the execution of the power of attorney to Joshua G. 
Wright, under which i t  is  alleged he acted, and that  tlle same was lost 
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so as to dispense x i th  its productioli on the trial. And further, that if 
the proof of the execution of the bond x7as complete, the official term of 
said Gregory had expired before the said claims were put i n  his hands 
by the plaintiff, to wit, 17  July, 1839. I t  mas in euidence that said 
Gregory acted as constable until he abwonded in the fall of 1839. 

Verdict for the plaintiff set aside and a nonsuit entered, from x~hich 
judgment plaintiff appealed. 

Sf range for plaint if'. 
IT7 .  Ilrin.s1orr, fw d ~ f c n d a n f .  

SASH, J. This is an action on a constable's bond against his surety. 
The constable, Gregory, was appointed by thc county court at  its Decem- 
ber Term, 1838. TTO breaches are assigned, under neither of which is 
the defendant liable to the plaintiff's action. The judgments were put 
into the hands of Gregory by the relator in  July, 1839, and the money 
collected by him in December following. 

By the act of 1836, Rer. Stat., ch. 24, sec. 2, constables are directed 
to be elected annually by the qualified voters in each captain's district, 
"at any time within one month prccding the first county court held in 
the sereral counties after 1 January in each year," etc. By the fourth 

and sixth sections the county court is authorized to supply such 
(256) vacancies as might occur by any of the means therein specified, 

and the persons so chosen are qualified to act until the next elec- 
tion. The case does not show the reason of the vacancy, nor is i t  impor- 
tant. The court has no power to act except in  the cases provided for, 
and it must be presumed they rightly acted. The appointment of 
Gregory, therefore, was for the unexpired portion of the constabulary 
year, namely, from December, 1838, until the next election, in  1839, or 
until the time when, by law, the election ought to take place, which was 
at  the first county court after 1 January, 1839. When the papers were 
put into his hands for collection he was not a constable, and his sureties 
were not bound for his acts. 5'. v.  Lackey, 25 N. C., 25; S. v. W i l r o y ,  
32 N. C., 329; Ferrarzd v.  Burcham,  33 N. C., 436. 

PER CURIAJI. No error. 

C i f ~ d :  IIowell 72. C'obb, 49 N. C., 260. 
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STATE r. ALVIN G.  THORXTON. 

3 .  A rrollc prosequi in criminal proceedings does not amount to an acquittal of 
the defendant, hut he may again he l)ro~ecuted for the same offense, or 
fresh procesL; may be issued to try hiln on the kame indictment, a t  the 
discretion of the prosecuting officer. The defendant, howerer, when a 
11o7le pl-oscclrri is entered, is not required to ~ n t e r  into recognizance for his 
apItearance a t  any other time. 

2. A crcpicts. after a nol7e prosrgui, doe.: not issue as a mutter of course a t  the 
will of the prosecutins officer, but upon l>ermih\ion of the court first had, 
ant1 the court will always iee that its lirocri\ is not abu4etl to the oppres- 
sion of the citizen. 

APPEAL from Dick, J., a t  Spring Term, 1852, of JOHKSTON. 
The facts of this case will be found in the opinion of the Court. 

Af tomey-Genera l  for the   stat^. 
T V .  H.  IIa?jwood for defpndant.  

NASH, J .  T h e  motion, made in the conrt below, ant1 upon which the 
case is brought here, is founded upon a misconception of the principle 
and effect of a nol. pros. entered by the prosecuting officer on a n  indict- 
ment. A bill of indictment was found against the deferlda~it, and a 
nolle prosequi was entered by the Attorney-General, and an  alias capias 
was issued against the defendant, under which he entered illto a recogni- 
zance to appear a t  the succeeding term. N o  other bill upon the same 
charge mas sent to the grand jury, and the Attorney-General announced 
l ~ i s  determination to scnd no other, but to t r y  the defendant upon the bill 
then found. This was opposed on the part  of the defendant, who moved 
to be discharged unless the Attorney-General proposed to send another 
bill against him for the matter charged in the first bill, o r  for  some 
other alleged crime. The motion mts  overruled. The  objection i s  
founded upon the idea that, although the nol. pros. did not discharge 
the defendant from answering to the charge upon another indictment, i t  
was an effectual discharge from any liability under the bill then found. 
d no!. pros. ill criminal proceedirigs is  nothing but a declaration 
011 the part of the prosecuting officer that he will not a t  that  time (258) 
prosecute the suit further. I t s  effect is  to put the defendant 
without day;  that  is, he is discharged and permitted to leave the  court 
without entering into a recognizarm to appear at any other time (1 Ch. 
Cr. L., 4h0) ; but i t  does not operate as an  acquittal, for he may after- 
wards be again indicted for the same offense, or fresh process may be 
issued against him upon the same indictmellt, and he be tried upon it. 
6 Mod., 261; 1 Sal., 21. I n  8. c.  Thompson ,  10 S. C., 614, the Court 
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say the Attorney-General has a discretionary poJver to enter a n o l l e  
p r o s e y u i ;  and upon his motio~l the court ought to grant  leare to issue an  
c17iu.s capias,  returnable to the nest term. The abuse to \vhich such a 
power, on the part of the prosecuting officer, is liable, is checked and 
restrained by the fact that a cnpias  after a n o l .  pros. does not issue, as a 
matter of course, upon tlle mere d l  and pleasure of the officer, but 
Upon permission of the court first had:  and the court will always see 
that its process is not abused to the oppression of the citizen. I n  this 
case, although the record is silent as to the order of the court for this 
purpose, we must presume it m s  made under the principle that  ~ v h a t  is 
done by a court, competent to act in the matter, is rightly done. 

There is no error in the iriterlocutory order made in the court belo~i~.  

PER CTRIAX. Aio error. 

Cited: S. 1 % .  Slrepson, 79 S. C'., 641; S. 1.. Taylor, 84 X. C., 775; 8. 2'. 

Smif l i ,  1 2 9  S. C., 547: S. r .  TT7tliictms, 151 S. C., 661; 1T'ilX~ir1\0i1 1 % .  

ST'ilXinson, 159 S. C., 2 6 7 :  5'. 1,. Snz~f l i ,  170 S. C., 744. 

J O H S  ('. PR1I)GES.  E s E t r  TOR. I-. ETHEIDREI) PRIDGEN'S HEIRS 

- ~ P P E A L  from Ellis, .I., at  Spring Trrm, 1852, of C O L L - ~ s r s .  
This was an application to prove the last will and testament of 

Etheldrcd Pridpcn, deceased, in ~o lcmn  iorln. vhich  n as resi~tecl b -  the 
next of kin of the deceased, and an issue of derisaz-it  el n o n  had been 
made up in the County Court of Colunlbus and sent into this Court for  
trial. Vpon the trial one of tlie subscribilig ritnesses proved tlle execn- 
tion and publication of the \\-ill. and it appearing that  the other n-itness 
had made his mark and m s  not an inhabitant of the State, the executor 
proposed to proye b -  the first ~ i t n e s s  that he saw the other witness make 
his mark in the presence of and a t  the request of the testator (which n7as 
a common cross mark. as is ucnally made by an  illiterate person). This 
Tras objected to b -  tlie caveators, but admitted by the court, 11-llereupon 
the witness sx70re that a t  the same time at which he signed the  v i l l  as 
an  attesting TI-itneqs, the other witness was called on by the testator to 
witiwss his ~ v i l l ;  that  the deceased knex n-hat the will contained, and 
declared it to be his last will and testament. aud that  he saw the other 
make his mark. 
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There was a verdict and judgment for the propounders, from which 
the caveators appealed. 

Strange for p la in t i f .  
T ~ o y  for defendant. 

NASH, J. I t  is unnecessary to say what would be the judgment (260) 
of the Court upon the question presented in this case if it were 
Tes i n f ~ g m .  We do not consider it an open question, but one settled by 
R course of decisions, alld not now to be disturbed. Our statute of 1784 
is, so far  as this question is concerned, the same with the English statute 
of frauds. of 29 Charles 11. The latter directs that all devises of lands 
and tenements sllall be in mriting, and signed by the testator, etc., and 
be subscribed in his presence by three or more mitnesses. The same 
words are used in the act of 1784, as to the act of the testator in executing 
the will, and as to that of the witnesses in attesting it. The first is to 
sign it arid the others are to subscribe it. The fourth year after the 
passage of the Statute of Charles, Letnang~ 1 % .  Stan ly ,  3 Ler-ins, 1, mas 
decided; and although it turned upon another question, yet a majority 
of the Court decided that the vord s ignum meant no more than a mark. 
This is a leading case, showing that, although the statute required the 
testator to sign the paper, aet, by making his mark, it was complied with. 
A testator, then, by making his mark, satisfies the requirement of the 
law. This is admitted ill the argument. But it is urged that, although 
the mark made by a testator is n-ithin the act, yet a different word is 
used as to the attestation of the witnesses, to wit, the word "st~bscribe." 
That phraseology, it is tme, is used, but we cannot perceive the necessity 
cf altering the constructioii. Both expressions are used with the same 
view and to the same end-to protect testators from frauds. The words 
arp nearly convertible terms. i l ly .  Bailey tlefil~es a sign tn he a sci~sible 
mad- or charucfei.-a subscription of one's own mine;  and to subscribe, 
to set one's liand to a writing. I f ,  then, the statute is, on the part of the 
testator in this particular, complied with by making his mark, why is it 
not satisfied by the witnesses making their mark? The inconvenience 
:~ud danger of defeating nills by allowing witnesses to attest them 
who cannot write hare been strongly urged in the argument. On (261) 
the other hand niany e d s  might grow out of a rule confining the 
attestation to those only nho can write. But, as before remarked, the 
question is not considered an open oue. The opinion expressed by Lord 
IIaidzoicX in Ellis r .  Smith, 1 TTes., Sr., If, has always struck me with 
great force. "I think," says liis lordship, '(that where things are expressly 
required by a statute, courts are not to say other things shall be equiva- 
lent to them; but I also think authorities established are so many laws, 
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slid rrceding from them unsettles property, aiid uncertainty is the 
~ ~ l i a ~ o i d a b l e  conseqnerice. To the maxim of L o r d  Bacon, that not the 
rlecision. but  the  pround oil vhich it stancl~, is to he regarded. I shall 
oppow the ~ayi l ig  of Lord Tre~-or ,  a mall most liberal in his constructions, 
that marry u~i i form decisions ought to  h a ~ e  x-eight, that  the lax7 may be 
Bnonli ; and, to grat ify prirate opinion, established opinions are not to 
be departed from." I I r .  Phillips, 1 Er., >OO, says an attestation by a 
mark lias beell adjudged a sufficient subscription within the statute. And 
X r .  Cl~i t tv ,  ill hi< notes to 2 B1. C'om., 370 ,  recognizes the doctrine. 
Harriso~r 1 % .  Tlnrriaor1. ;. Yes., 165, iq to the same purpose. That  was a 
bill ill equity by the derisees against the Leirs. The will had three 
neves, old? one of whom subwibed his name; the otlier two made their 
mark?. I t  n-as held h>- the chancellor, Loid Eldon,  to be sufficiently 
attested, upo~l  the author i t -  of a case l G i ~ r r i ~ y  2 % .  C o r b i f )  tried in the 
Coninion Pleas, upon a case agreed. r h e n  it n7as adjudged that an attesta- 
ti011 by a mark n.as sufficient; aiid the chancellor observes, "Xr .  Sergeant 
E i l l  says there  ha^ e been a great many otlier caees." This case was suc- 
ceeded 117 that  of Adrly 1 .  Gtw,  S T'es., 301, decided by S i r  TT'illiam 
f:tctnt, JIaster of the Rolls. I n  Iredell on Executors, 16, the same doc- 

trine is stared. 111 S e n  Tork,  whele the S t a t ~ ~ t e  of Charles has 
(262) been adoped,  the same principle of coiistruction has prerailed. 

1 Jolills., 1.24; Jackson 1.. T'aiderson,  and 9 Cow., 94, Jacksoi i  1 % .  

Pliillips. The l a x  must be considered as settled; mid in this State I do 
not k11ow that it has e ler  before been questioned: and I think I mag 
safcl-  say a rery  large portion of the wills that l i a ~ e  been admitted to 
probate h a w  h ~ e n  attested by markmen. I t  mill not do to unsettle the 
law, upon the ground that the able men n h o  ha1 e heretofore adjudged i t  
Tvele mistaken. 

PER CL-RIALI. S o  error. 

C i t e d :  D e r r r e l u  1 % .  X c - l l a h o n ,  102 S. C., 286; In re P o p e ,  139 X. C., 
486. 

S o  mere yoi.e-\ion of land for a period of time I r s  than thirty year. will 
authorize the 1~reiuml)tion of a grant. 

APPEAL from P e t t l c ,  J . ,  at Spring Term, 1552, of CL-MBERLAND. 
The lessor of the plaintiff derired title to the premises by a grant from 

the State to himself i11 J a i ~ u a r y ,  1846. The defendant gaTe evidence 
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that he had been in actual and continued possession of the (263) 
premises for twenty-four years before this suit was brought, 
which was in May, 1847; and his counsel prayed an instruction that 
the jury might therefore presume a grant to the defendant prior to 
that to the lessor of the plaintiff. But the court refused to give that 
instruction to the jury, and, on the contrary, directed them that the 
possession for twenty-four years would not authorize the presumption 
of a grant. Verdict for the plaintiff, and judgment, and the defendant 
appealed. 

Shepard and li'elly for plainti#. 
W .  Window for defendanf .  

RUFFIS, C. J. The judgment must be affirmed. The length of posses- 
sion required for raising the presumption of a grant from the State has 
often been the subject of consideration and conference among those who 
h a ~ ~ e  been judges of this Court at different periods. The great andwapid 
changes wrought by the care and culture of man in the condition and 
ralue of the wild lands of our country, and the consequent propriety of 
quieting men in their estates, on which they had bestowed their labor 
sufficiently long to work those changes, early induced the Legislature to 
render much shorter than they had been the periods at which bad titles 
should become good, as bars to the entry of a private person or under the 
State, when such possessioi~ v7as under color of title. The courts, by 
that example, felt constrained to modify the rule in respect to the pre- 
sumption of a grant at common law, by allowing that effect to a shorter 
possession than had been required by our ancestors in England. I t  was 
obvious, however, that it was indispensable to fix on some certain 
minimum of possession as necessary to raise the presumption; for, other- 
wise, therc would be no rule as the law of a case, and each question, as it 
should arise, would rest in the arbitrary discrction of the judge. 
or in thc not lms arbitrary but less balmxed discretion of the (264) 
jury. I11 settling on the minimum the judges would naturally 
resort to the analogies supplied by the legislative action; and, having 
legard to the provision of the act of 1791, that eren a possession under 
color of title and to known and risible lines must continue for twenty-one 
years before it would be a bar to the State, it appeared to them that a 
grant to one who entered apparently as a wrong-doer could not be judi- 
cially presumed in less than thirty years. That was finally adopted as 
the period for which, at the least, there must hc a po~scssion in order to 
establish a grant. Although that precise period mas not definitely con- 
cluded on at first, and although some particular judge may have enter- 
tained a doubt whether the diminution from that at the common law in 
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England might not perhaps be too great, yet no judge distinctly dis- 
sented from i t  a t  any t ime; and since the case of Candler  z 3 .  Lmssford, 
20 S. C., 542, the time has been considered fixed a t  thir ty years; for, 
although the eridence  as there of a possession for  thirty-61-e years, the 
jnstruction to the jury m s  that  from an  uninterrupted possession of 
thirty yenrs they should presume a grant, and the judgment was affirmed 
here by the concurrillg opinion of all the judges. The same period v a s  
bubsequently specified in ST'nllace 1 . .  X a m e l l ,  32 S. C., 110, and again 
it n-as distinctly stated, in Rped 7.. E a r d z a ~  t ,  32 X. C., 526, as the shortest 
n-hich could authorize the presumption of a grant. The  point has nerer 
been draw11 illto question since lq39;  and the judges of the Court a t  
l resent  coincid~ unanimously in opinion 011 it. ~ ~ h i c h  it is thought proper 
to mention, as it inrolres a rule of property, and is  therefore a point of 
importance, ~ i l i i ~ h  makes i t  fit that it should be known to be judicially 
settled. 

-1s to l r a ~ i l i g  the matter to the jury as a presumption of fact 011 this 
e~icler~ce, according to the prayer of the defendant, t ha t  was out of the 
qnestion. I t  is difficult to suppose a case in nhich a grant ought not 

to be presumed m-here there has been a possession of a portion of 
(265) the public domain for the requisite lei& of time: a ~ l d  it s ~ e m s  

not less difficult to suppose that  a jury could be justified in  finding 
that a grant had actually issued, when there was no direct proof of it, 
and there n-as not the requisite length of pos~ession. B u l l a ~ d  c. Barks- 
dale,  33 S. C., 461. Bu t  if the question as to the presumption of the 
latter kind could arise upor1 any state of facts, it certainly could not in 
this case. What n7as there to submit to the ju ry?  So th ing  but the naked 
fact of twenty-four years possession. And it would be manifest absurdity 
to leaw it to the jury to deduce therefrom a presumption which the court 
Tvas unable to do, upon the ground simply tliar tlir Ian- ~\-onld not allow 
of such a presumption from a possession so short. 

PER CL-XIAX. N o  error. 

Wlleii A ~ua i l e  a f laudulent deed of t ru \ t  of t r r t a in  prolwrty to B , and  fo r  a 
f a i r  price and b o ~ c t  f i t l c  conrt~j-ed the property to B. : Held ,  t h a t  B acquired 
a cood title, n o t n i t l ~ ~ t a i i d i ~ i g  the l~rerion.  fr:~utlulent trimw( tloli 

1266) A P F E ~ L  from Caldwell,  J . ,  at  Spring Term, 1852, of RANDOLPH. 
T r o r c r  for a n-apol~. The plaintiff claimed title to it uudrr a 

purchase of it and a horse, made by him ill Xay ,  1547, from one Thomas 
TT'hite and one T a l l ,  at the price of $133, xi-hich was their value. I n  
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September, 1847, the defendant obtained a judgment against Wall before 
a justice of the peace on a debt, which existed prior to March, 1847, and 
then had the wagon sold on execution, and became the purchaser. The 
defense was that the plaintiff's purchase was fraudulent and ~ o i d  as 
against Wall's creditors. In  order to sustain it, the defendant gave in 
e~idence a deed of trust made by Wall to Thomas White, in March, 
1847, whereby he conveyed the wagon, two horses, and some other small 
articles, being all the property he had, in trust to secure certain debts 
~ h i c l i  F a l l  oxved t h ~  plail~tiff, S o a h  Tl7hitr. or for n-hich thc plaii~tiff 

. was his surety, amounting altogether, as recited in the deed, to "about 
$300," with a provision for the rale of the property by the trustee if the 
debts nTere not paid in six nlonths. The said Wall was also examined 
as a witness, and he stated that the amount of the debts secured in the  
deed vim not known rorrectly IT-hen the deed was executed, and that it 
was supposed $300 ~ i ~ o u l d  corer them, nml that sum TITas inserted for that 
lqxpose; but that, when they were aftcwards settled, it was found that 
rhey amounted to $177. Thereupon c o u l d  for defendant moved the 
court to instruct the jury that the deed of trust r a s  fraudulent and void 
as against defendant, and, if so, that such fraud ritiated the sale from 
Thomas White, the trustee, and Wall to the plaintiff, in Xay, 1847, 
whether such sale were fair or fraudulent. Rut the court refuscd to give 
that instruction, and told the jury that though the deed of trust were 
fraudulent, yet if the subsequent sale to the plaintiff were in good faith 
and for a fair price, the plaintiff was entitled to recover. A verdict and 
judgment were given for the plaintiff, and the defendant appealed. 

Gilm~r  and Miller for  plaint i f .  
,11~ndenhall a n d  R ~ y a n  f o r  defendatit .  

RTFFIN, C. J. There cannot be a doubt of the lam laid down to the 

jury. -~ssuming the deed of trust to have been fraudulent, yet, clearly, 
the fraudulent grantor and grantee, united, must be able to make a good 
title; for the title must be in one of them, aud unless i t  could be conveyed, 
we should have an instance of proptrty perpetually inalienable. A 
stranger might, therefore, have purchased this property. So might the 
plaintiff, for a fair  price and bonn fide, which is admitted to be the case 
here; for the law does not deprive persons of the pomer of reference, but 
rather encourages them to abandon co~i~roiis conreyances and make 
honest bargains instead of them. That ~vas  done here before the defend- 
ant got a judgment against Wall. 

C i t e d :  Pollock u. Wilcor, 68 3. C., 48. 
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THOMAS LATHAM AXD D. E. PERRY r.  FRAX('1S AXD J O H S  HODGES. 

1. An appeal ~ r a i  taken to tlie Sulrrerue Court, and a final judgment there 
rendrred. A nri t  of crror. c fmtn!  ?!obis, upon the prour~l that one of the 
partiei died before the trial in the Supreme Court, cannot be allo~ved in 
that court. 

2. Error for matter of fact lies o n l ~  in the court in  which the record and 
judgment are. and not to reverie the judgment of another court. and 
ey~ecially of a higher one. 

(269) APPEAL from ('ulrZr~~eJI, .I., at Fal l  Term, 1851, of PITT. 
Application to the Superior Court of P i t t  for a n r i t  of error 

c o r a m  nobis ,  for error in fact on the follomhg case: A paper-writing 
v a s  propounded in the countr  court as the ~vi l l  of 3Iart in Woolard, by 
Hodges as executor, and was contested by Ranson1 Woolard, and tliere 
was sentence for tlie will. Ransom TToolard took the cause to the 
Superior Court by cer t iorar i ,  and gave a bond for that purpose, in which 
Latham and Perry,  the present applicants, r e r e  his sureties. I n  AIarch, 
1849, the issue 11-as again found for the d l ,  and sentence pronounced 
accordingl~.  Then judgment m s  rendered against Latham and Perry  
on their bond for the costs, and they appealed to the Supreme Court, 
~r-here the judgment against them m s  affirmed, and upon esecutioll the 
costs were l e ~ i e d .  They then made the present application, upon the 
ground that Ransom Woolard died hcforc the term of the Superior 
Court at which the tr ial  took place, and in September, 1851, his Honor 
allo~ved the application. and the other side appealed. 

R o d m o , ~  f o r  plaintif ls.  
Biggs a n d  Donne11 f o r  defendants. 

RTEFIIU, C. J .  The  parties cannot get at their object in the precent 
mode of proceeding. I f  they could have elititled themselres to the v r i t  
of error for the alleged error of fact, in the Superior Court, i t  n.as ollly 

wide tlie judgment against then1 x i s  in the power of that  court. 
(269) Instead of pursuing that  coursr, horrerer, they appealed to 

this Court upon the matter of law, $0 that the judgment filially 
rendered against them was the judgnicl~t of this Court, and not that  of 
the Superior Court. Hence this w i t  cannot be sustained, as error for 
matter of fact lies o n 1  ill the court in which the record and judgment 
are, and not to re1 erse the judgment of another court, and especially of a 
higher one. 

PER CTRIAJI. Judgment re~ersed ,  and motid11 disallo~i-ed. 
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WILLIAM \I. BERRTJIAS. ,\DMINISTKATOR OF THOAIAS. V. ABEL KELLY. 

1. TT'llere one enters under a conrepnce of some colorable title for a particular 
parcel of land, the rule i\ that pos\eqsion of lrart iq prinzn facze povsesqion 
of the whole not actnally occupied by another, as the documentary title 
defines the claim and posse\~ion. 

2. But i t  is otherwise when one enters without any color of title. for then 
there is nothing by wliich the 1)o~hessioil call I,e constructi\-ely estencled 
beyond his occu1)ation. 

APPEAL from Ell is ,  rT.,  at  Spring Term, 1852, of MOORE. 
Quare clausurn fregit ,  originally brought by Thomas, for  breaking 

and entering a house in his possession. I t  mas r e r i ~ e d  by the present 
plaintiff and tried on the general issue. Plaintiff gare  eridence that  his 
intestate was seized in  fee of a tract of land on which the house was 
situated, and that  a person resided therein until Islarch, 1845, who then 
surrendered the possession of the premises to a son of Thomas 
for his  father, and  rent an-ay; and that the son, as the agent of (270) 
h is  father, took possession and nailed u p  the doors and mindoms 
of the house, having in i t  a few turnips and potatoes belonging to the 
outgoing tenant. About that time, but whether before or after does not 
Pppear, the defendant sowed oats in a field, on a tract of land belonging 
t o  Thomas, and also plo~red anot l~er  field thereon for Indian corn. I t  
does not appear that the house in question was within either of these 
fields. I n  a few days after the house had been shut up, as just mentioned, 
t he  defendant committed the act for which this suit was brought, by 
breaking the doors and windom of the house and entering it, saying a t  
the time that  he had giren Thomas notire that  he would take possession 
of the house that  day. 

Fo r  the defendant it n as insisted that at the t ime lle broke and e~itcred 
the house the intestate n-as not, but the defei~dant was, i11 possession of 
the  house; and, tlirreforr, that t l ~ r  action yould not lie. But  the court 
ref~lsed so to instruct the jury, and left it  to them to determine, as a 
question of fact, w h e t h c ~  plaintiff's intestate was or n a s  ~ i o t  in posces- 
sion a t  the time of the alleged trespass. The  jury found for the plain- 
tiff, and the defendant appealed from the judgment. 

h7eZly for p la in t i f .  
,Ifendenhall for defendant .  

R~FFIS ,  J. Beyold doubt, the intestate was entitled to this ac*tioli 
for  defe~idant's entry into the house. T o  say nothing of thc actual 
possession taken by him, through his agent, the possessioi~ was eonstruc- 
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tirely in him by reason of his title; for it is settled in this country that  
the owner of land is deemed in law to be in the possession until i t  
actually be taken by some one else. The argument for the defendant 

wap that he was in possession of the house by force of the fact 
(271) that before entering the house he was cultirating two fields on the 

tract of land, and by reason of the rule of law that possession of 
a part  of a tract of land is possession of the whole. Bu t  the rule referred 
to is misapprehended and does not apply to this case. V h e n  one enters 
untler a coilreyancc of some colorable title for a particular parcel of 
land, thcn the rule is that posscssion of part  is prima fucip posscssion of 
the n-lde.  uot actually occupied by another, vhich  may be safely acted 
on, as the documentary title defiilee the claim and possession. But i t  is  
clearly othern-ise  hen one eiltercd without any such color of title, fo r  
there is, then, nothing by which his possession call be constrnctively 
extended all inch beyond his occupation. This defendant set up  uo title, 
and niust be taken to be a wrongtloer throughout. Consequently h i s  
first possession of the house was constituted by the entry for ~vhich this 
suit was brought. There m s ,  thercfore. no error against the defendant. 
for  in Ian- the plaintiff was deemed in  posscssion and entitled to  h i s  
action of trespais for the original breaking. 

PER CTRIA~\I. S o  error. 

C'ifed: Daris 1.. IIiggins, 91 S. C., 38'7; ,11cLen,l 2.. S m i t h ,  106 N.  C., 
177; Stezcarf r l .  XcC'ormick,  161 S. C., 62'7. 

EDMUSI) S. JIOORE r .  JOHN R. HTJIAS ET AL. 

1. To repel the statute of limitations a promise must he either for a sum 
certain or for that \T-hich may he, and afterwards is, reduced to a cer- 
tainty. 

2.  A. brought a snit against R. for the amount of 150 barrels of herrings, 
placed with R. for sale. The statute of limitations was pleaded. B. 
claimed a discharge for 6 barrels. and as to this the parties disagreed. 
B. asked A. why he sued. The reply was, "For a settlement." B. said, 
"We are willing to settle. and always hare been willing": and the matter 
\ws  tl~en, l ~ y  agreemeat, referred to arbitrators, \rho nerer decided: 
HcltT. that the promise. implied in the language used, \\-as uncertain as  to 
the sum, and. that sun1 nerer 11aring been ascertained in the mode agreed 
on, the 11romir;e lreing for an uncertain sum. was too rague to hare any 
legal effect. 

-IFPEAL from Dick, J., at  Spring Term, 1452, of XARTIS. 



X .  C.] J U N E  TERM, 1852. 

l s s u m p s i f  against the defendants, doing business in partnership, on 
the following receipt executed by them : 

Receired of Edmund S. Moore 1.30 barrels of herrings, to be sold for 
him on commission. 

May, 1841. G. W. & J. R. H r n u x .  

I t  was p r o ~ e d  that more than three years before the commencement of 
the snit the plaintiff and defendants had endearored to settle for the 
fish sold by the latter, but they did not, because they differed about the 
number of barrels for which it  as allcgect by the plaintiff the defend- 
ants ought to account. The action vas  commenced at January Term 
of the County Court of Xartin, 1849. During that term the plaintiff 
and one of the defendants met in the presence of sercral persons, and a 
conrersation ensued bebeen them, in which the defendant asked 
the plaintiff TI-hy lie had sued him; the plaintiff replied that he (273) 
had sued him for a settlement. The defendant said he was d l -  
ing to settle, and had been so at all times. I t  was then proposed by the 
defendant to refer the suit to arbitrators; the plaintiff agreed to it, and 
the defendant said he would choose one arbitrator and thc plaintiff 
another; the plaintiff said the defendant might select both men, and 
thereupon the defendant selected t ~ r o  men as arbitrators, ~ h o  m r e  
present, xrho were accepted by the plaintiff and who made no objection 
to arbitrate it. Plaintiff then stated that he and the other defendant, 
John R. Hyman, ~ h o  v7as not present, had once attempted to settle the 
matter, and that they differed about 6 barrels of the fish, and that all he 
had eyer receired was $100 at one time, and afterwards $70, to which 
the defendant made no reply. -It the next term of the county court the 
defendant George W. H p a n  said he declined to allow it to be arbi- 
trated, and he preferred the suit should take its course. 

The judge Ivas of opinion that the statute of lin~itations, which mas 
pleaded, was a bar to the recouery. The plaintiff submitted to a non- 
suit. Rule for a new trial; rule discharged; appeal to the Supreme 
Court. 

X o o r e  and P. H .  W i n s t o n ,  J r . ,  for plaintif f .  
Biggs and B o d m a n  for tlefenclants. 

PEARSOS, J. To repel the statute of limitations there must be a 
promise to pay the debt sued on, either expressed or implied, and the 
terlns used must have sufficient certainty to give a distinct cause of 
actioa, by the aid of the maxim, " I d  certmn est, p o d  cer furn reddi  
p tes t ."  Smith 2.. Lceper, 32 S. C., 68. The rule is settled, but the 
difficulty is ill applying it. 

187 
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Plaintiff relies upon a conrersation harl 11-it11 oric of the defendants at 
the term to x h i r h  the w i t  was returned, to repel the statute, and 

(274) insists that the law n i l l  imp17 a promise to pa7 hisdebt,  on two 
grounds : Dcfendalit asked plaintiff u h r  he liad sued him. Plain- 

tiff said he  harl sued him for n wttlcmpnt. Drfendarlt replied. he  was 
~ i 4 l i n g  to settle, and had hem so at nll times. The rpestion is, Does the 
l a r ,  ~ v i t h  the aid of the abol e maxim, from this eridence imply a promiqe 
to pay the debt sued f o r ?  

The v,-ord "settle" is sometimec used in the sense of "paying," a. i f ,  
upon a balance being .truck, one cays, '(I h a w  not the mo11c;v now, but 
will call in a f e v ~  days and settle it." Here  a promise to settle is a 
promise to pay. The vo rd  n as considered as being used in this sense in 
S m ~ f h  7 % .  L e e p e ~ .  At other time. "cettle" is uqed in the sense of account- 
ing together and striking a balance by conzplrfcition. T'Then co used, a 
promise to settle implies a promise to pap the balance; for ~ ~ h y  settle 
unless yon intend to pa!-? A\nd this implied promise to pay is sufficient 
to repel the statute, for, although the amount is indefinite a t  the time 
of the promise, yet a mode is agreed on by which i t  can certain17 be 
ascertained, and the maxim abore cited applies. I n  this sense thp n-ord 
"settle" is used in Small~~~oocl 2 % .  Smallrrood, 19 S. C., 335. 

At other times i t  is used in the sense of adjusting matters of contro- 
versy about nhich  there had been a difference of opinion, and striking a 
balance by agreement. T h e n  so used, a promise to settle implies a 
promise to pay the balance, prorided it is agreed on. It is a conditional 
promise. The amount is  iidefinite; a mode is pointed out b:- which it 
may or mas not be made certain; if it  he made certain in that mode, the 
promise becomes absolute; but if i t  is not attempted, or is inpffectual, b~ 
reason of the disagreement of the partie. as to the facts, then the condi- 
tion being unperformed, the promise ip of no force. being a promise 

to pay an  indefinite amount. n.hich cannot he made certain. I n  
(275) this sense the n-ord "settle" is used in PeehiJoi 1 .  zlIuso,~, 13 S. C., 

367. 
The  nlaxim ahore cited applies only n h n i  the aniouiit can be made 

certain by reference to some paper. or by figures, or in some other 
infallible mode: in x7:-hich case it is considered the same as if the amount 
\\-as ascertained a t  the time of the promise. But if the mode pointed 
out by nllich the amount is  to he made certain, either may or may not 
effect the object-as if one say-, ('I will pay you the balance due on 
settlement, prorided r e  can agree on it"-the maxim has no application 
unless the amount is made certain in  that way, for if that  fails it cannot 
be made certain. Thiq distinction n i l l  reconcile maily of the cases. 
T c  do not feel a t  liberty to follow those that  carq-  the doctrine beyoud 
the fa i r  meaning of the statute. 

18'3 
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The second ground relied on by plaintiff is the agreement to refer the 
matter in controversy to arbitrators; and it is insisted that from this the 
law implies a promise to pay, for nhy  refer unless you iliteiid to pay? 
The question is, Does the lav, ~v i th  the aid of the above maxim, from 
an agreement to refer the matter to arbitrators, imply a promise to pay 
the debt sued fo r?  From an agreement to refer, the law implies a 
promise to pay the amount that the arbitrators niay find; but there is 
no ground for the further implication of a pronlise to pay the amount 
that a jury may find. On the contrary, the more reasonable inference is 
that if the matter is to proceed in a ~ g u l a r  course of law, the defendant 
intends to rely on every ground of defrnse that the lam gives him, and 
there is nothing from which it can be implied that he waives a protection 
given to him by law and roluntarily takes or1 himself "the 01111s~~ of 
making a full defense to plaintiff's demand after the lapse of some eight 
or ten years. 

Thp implied promise to pay the amount that the arbitrators may fiiid 
leaves the sun1 indefinite, but a mode is agreed on by which to 
make it certain. I f  it is made certain in that iIray, the promise (276) 
becomes absolute; but if it is not made certain, there is a promise 
to pay an indefinite amount, which is of no force and canuot be aided 
by the maxim, "Id c e r f u ~ n  e s f ,  p o d  cerfum reddi p o f e s f " ;  for, as is 
already said, that maxim only applies to cases where there is a reference 
to some paper, or where the thing can bc made certain by computat io~~ 
or figures, or ill some other illfallible mode, not deperltling on tbe agree- 
ment of the parties or the finding of arbitrators, or the fintling of a jury. 

I n  this case the plaintiff holds a receipt of defendants for 130 barrels 
of herrings, dated 1541. Defendants claim a discharge as to 6 of the 
barrels. This is objected to by plaintiff, and the parties do not agree. 
After~vards the plaintiff brings suit. Defendants ask ~ r h y  he sued. The 
reply is, "For a settlement"; whereupon the defendants say, "We are 
willing to settle, and have always bee11 willing" ; and it is then agreed 
to refer the matter to arbitration. Upon what principle can the lam, 
from this e~~idence, imply a promise to pay the debt sued for?  Does the 
promise include or exclude the value of the 6 barrels disputed? This is 
uncertain; and not having been made certain, either by the agreement 
of the parties or the finding of the arbitrators, the promise implied is 
to pay an indefinite sum, and is too vague to have any legal effect. To 
allow it to repel the statute "would ~ i r t u a l l y  take away the protection 
which the Legislature meant to gire against stale demands." d r e y  c. 

Stephenson, 33 K. C., 86. 

PER CURIAM. Affirmed. 
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Citvcl: S lraw 2 % .  A l l ~ n ,  3 4  S. C.,  5 9 :  JIcBrir7e 7 % .  G r a y ,  ibid,  421;  
X c R a e  7 % .  L r a r y ,  46 x. C., 93 ;  -llcCwrrr/ 1 % .  - l t c K ~ s s o n ,  49 x. C.) 512 ; 
S h o e  S t o r e  Co. 1 % .  W i s e m a n ,  1 i 3  S. C., 5 6 8 ;  P h i l l i p s  1 % .  Giles ,  175  
S. C., 412. 

( 2 7  7)  
WILIJAJI COFFIELD ASD WIFE r. JAJIES L. ROBERTS. 

A bequest was as follow: "I pire and Ijequeath to E. and. S. all the neuoea 
I sent to my daughter P.. to them ant1 their heirs forrrer: and if t l ~ r ! ~  
shonltl die n-ithout an heir, for snit1 negroes to he equally diridetl I~etn-ern 
H. nnd all my children." E. marriwl the defendant. ant1 dird. ~rithout 
l e i  I 1 1  S. married the plaintiff. is still lirinr, and h w  se\-erd 
cl~iltlren : H e l d .  that E. and S. tool; restetl estates : that vross-rernni~~(lers 
coulil not I)e implietl. and that E.'s cstnte could onlj- Ile tlrfeated ul1011 the 
contilleency of Sarah's dying learing no cliiltl. 

~ T E ~ L  from N o t t l ~ .  .J., at S p r i n ~  Term, 1852,  of C ~ o n - a s .  
The facts are stated in the opinim~ of the Court. 

R .  R. TIenth f o ~  p la in t i f i s .  
IT'. T. 15. Prnith for d p f e n d a n t .  

P ~ a x s o s ,  J. The r i l l  of Miles XTelcli contains this clause: "I gire 
and bequeath ulito Elizabeth and Sarali 11. Simpson all of the negroes 
I sent to m]r- d a u g h t ~ r  P e i r l l ~  S i i i i p ~ o ~ ~ .  to tlleni ant1 their h:.ir. f o r r ; ~ :  
and if f h r y  should die without an heir, for said neproes to be equallp 
d i ~ i d e d  betreen Henderson Simpson and all my children." Elizabeth 
married the defendant Roberts. and d i d  77-ithout learing a child. Sarah  
married the plaintiff, and is still l i~-ing.  and has se~reral children. 

O m  thing is clear: Elizabeth a11d Sarah took rested estates, and the 
share of Elizabeth belongs to lier persolial represeatat i~ es, ullless there 
is soniet!iing to defeat lier estate. I t  is said the sisters took cross re- 

mainders by implication, and upon the death of Elizabeth without 
( 2 7 s )  a child, her estate lyas defeated, and Sarah became entitled to 

all the negroes. This may possibly h a ~ e  been the intention of 
the testator, but hr has not used -vords sufficiently definite to enable us 
to imply a cross-remainder, rhereby to defeat a T-ested estate. 

Again, it  is said the estate of Elizabeth TI-as subject to be defeated by 
a contingency. That  is t rue ;  and the question is, What  contingency? 
I f  t h ~ y  shoulcl die ~ i i t h o u t  an heir ! That  has not yet happened, and 
probably ne7 er n ill, for the chances are that  Sarali 7731 leave children 
at her death, and the11 the contingenc- nil1 he at an end. There is 110 
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rule of coiistruction by which the words can be changed so as to read: 
I f  e i ther  of them should die without an heir (a child), the11 the negroes 
shall be equally divided, etc. 

111 groping ill the dark to find the testator's intention. ~ l i i c h  is prob- 
ably the more difficult because he nerer thought of the case which has 
occurred, and consequently had 110 intention in reference to it, we are 
reliered by finding that the questio~i has been decided, Picot r.  Armis- 
tead, 37 X. C., 226, and willingly leare this case to rest on that. 

PER C ~ R I A J I .  Affirmed. 

SOAH BRILES r. JAMES PACE. 
(279 

2. And a contract to transfer such a term. or part of such n tt>rm.  nus st. in  
like manner, be in  writinq. 

APPEAL from Culdz~~ell ,  J., at Spring Term, 1852, of RAXDOLPH. 
Assumpsit for the breach of contract on the part of the defendant in 

not finishing a horse gold-mill, mliich he had contracted to build, within 
the time stipulated. 

The material facts are as follows: I n  Xay, 1847, the plaintiff, being 
owner of one-half of a lease on a gold mine, and the sole o ~ m e r  of a lease 
on anotllcr part of tlie same tract of land, by deed assigned the one-half 
of his interest in the nliiie to the defendant for $1,600; and the defendant, 
in part payment of the purchase money, agreed, by parol, to build a horse 
pld-mill for the plaintiff, 01) the lease of 17-hich he was sole owner, with 
$400, and was to finish it as soon as such a job could be finished. De- 
fendant con~menced and prosecuted the work until some time in the fall of 
1847, and then left it in an unfinished state, and went to work on a mill 
lie purchased on the rirer. I11 October, 1848, defendant sold and by deed 
coilre,ved to one Xiller all his interest in the said horse mill, gold mine, 
2nd inill on the river, the plaiiitiff being present and making no ob- 
jection. 

I t  also appeared on thr trial that the plaintiff, at thp time of (250) 
the contract v i th  defendant about said mill, was working said 
mine in partnership 1%-ith tlie owners of the other shares, and after wid 
Xiller purchased out the defendant lie, the plaintiff, and others, worked 
the said mine, and used the mill on the rirer as partners. I t  also ap- 
peared that on 10 December, 1847, the defcndaiit \note a letter to the 
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$aid Xiller. excusing himself for not haying come back sooner to finish 
tlie 71-ork 011 the said mill, and requesting him to hire some one to com- 
plete tlie n-ork; tha: said l l i l le r  handed o ler  the letter to one Floyd to 
attend to, and he employed one Trotter to do the mifinished work;  that  
said Trotter conirnnlctd work on the mill in January ,  1848, and viorked 
t v o  daj-s, 11 lmi lie n as stopped, arid directly thereafter all the machinery 
that hnd been put up  a t  the said mill was take11 don-11 by the said partners 
and taken to th t i r  mill on the r i ~ e r .  

I t  brcame a q i le4on on tlie trial vherher the defendant vias a partner 
~ i t h  thp plaintiff in the said holse mill, as \\-ell as tlie gold mine, by 
leason of some nnderstandi-ig betn-cen them ; and sereral witnesses r e r e  
called. n.110 qtatcd that they understood from tlie parties that they v e r e  
in lmrt~:erbhili in the said mill. There x7as no eridence offered of a v r i t -  
ten conTevance f lom t1.e plaintiff to thc defendant for any lmrt of the 
lease, of n-hicli tlie l~laintiff was sole omier. mid on vhich the said mill 
x7as to be elected. Defendal~t's counxcl insLtrd that if there v a s  a part- 
nership. the plaintiff could not recm er, and mo~-cd the court so to charge. 
Plaintiff 's com~scl il~sisted tliat there could he no partnership in the  
said mill, as it vaq to b~ built on leased land; and that all leases of land 
for mining ~ u r p o s c s  r e r e  roid, unless in writing, and none such had been 
o f e r d  in elidelice; and the court was n i o ~ e d  so to charge. I t  was 
insisted, also, by defendant's counsel that although the r o r k  on the mill 
had been iusperided for s e ~ e r a l  months, on the part of the defendant. 

yet if Xiller, one of the partner-, acted upon his letter and em- 
(281) ployed Trotter to go on nit11 the vork ,  it was a waiver on the 

part of the plaintiff as to the suspelision of the vork .  Plaintiff's 
connsel insisted tliat Miller, not being a partner at the time the contract 
IT-as entered into bet11-eel1 plaintiff and drfe~ldant about said mill, it  x a s  
not cornpettilt for him to xi-ai~e any right of the lplaintiff in relation to 
such contract; and the court nTas mored so to charge. 

The court charged the jury that if there m s  a partnership betveen 
plaintiff and defrndant in the same mill, the plaintiff could not recoTer; 
arid that  though the hrv ali~lulled leases for mining purposes, yet. a f te r  
the lease was created b -  writing, it became a chattel, and was the subject 
of becoming partnership property 17-ithout writing. rpon the second 
point, tlie court charged that if there TI-as an abandonment of the work 
b -  the defendant, and aftern-ards the said Xiller, if a partner a t  the 
time, assented to defendant's resuming the nork,  and he did so, and the 
n-ork v a s  progressing, and he n-as stopped by plaintiff, that  would 
alnoui~t  to a naiver of any prerious failure on the part  of clefelidant to 
fulfill liis contract, though said Miller vias not a partner when said con- 
tract Tvas first entered into;  and if such n e r e  the case, the plaintiff 
could not r eco~er .  
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Verdict for the defendant. Rule for a new trial because of misdi- 
rection. Rule discharged. Judgment, and appeal. 

P. H.  Winston, Sr., M i l l ~ r  and Gilmer for plaintif. 
Xendenhall and J .  H.  Bryan for defendant. 

RTFFIN, C. J. The facts are obscurely stated, so that one (282) 
cannot be sure of comprehending properly the merits of the case. 
Pe t  one error seems sufficiently apparent to require a venire de n o w .  
The terms of the instructions, in connection with the positions taken by 
the parties, imply that the lease to the plaiiltiff for the premises on which 
the mill was to be erected was for the purpose of mining, and that thereby 
the premises became rested in the plaintiff; and that it was intended in 
some way, direct or indirect, by ~ i r t u e  of a rerbal contract, without any 
writing, to pass the premises and rest them, as partnership property, in 
the supposed firm constituted by plaintiff and defendant; and then it 
was laid down to the jury that the tern1 would be so vested in the firm 
by force of the contract, though without writing. I n  that opinion the 
Court does not concur. 

The act of 1819, Rer. Stat., ch. 60, sec. S, makes roid every contract 
to sell or convey any interest in land unless a note thereof be put in 
writing and signed-excepting only contracts for leases not exceeding 
three years. The act of 1544, ch. 44, further prorides that all contracts 
for leasirig, and all leases of land for the purpose of mining shall be 
roid unless put in writing and signed. The t ~ o  acts are in  pari m t e r i a ,  
and to be construed accordingly. The effect of them, taken together, 
is that all contracts to sell or lease land and all leases of land shall be 
~ o i d  d e s s  they be written, with an exception of leases not exceeding 
three years, with a proviso that leases or contracts for lease for the 
purpose of nlining shall not be within the exception, but must be in 
writing. Therefore, the provisions are that rerbal agreements for leases 
for any land for more than three years, and those for mining for any 
time, though less than three years, are void. That is not contested in 
respect to the creation of a term. But a distinction was taken at the 
trial between the creating and transferring a term; and in  the latter 
case it was held that a writing was not necessary. I t  is true, there is 
no express prorision in our statutes, as in the statute 29 Car., IT., 
requiriug ail assignmeut or underletting by a termor to be in 
writing, by opcratioli of law. But these results follo~v as nat- (283) 
nrally and almost as necessarily from the fair construction of 
our acts as they do from the express prorisions in detail in the English 
statute of frauds. Transfers by act of law, as in bankruptcy or by 
succession, arise from the nature of property, and there can be no neces- 



I N  THE SUPREME COURT. [35 

sit? for requiring a IT-riting to pass such interests, or for an enactment 
that they should pass ~vitliout ~vri t ing.  What passes by operation of lam 
is necessarily not ~vi th in  the pun-ien- of a statute providing for contracts 
i n f c r  parfes ,  and prescribing certain forms for particular contracts, in 
order to guard against preteilded contracts being set up  by fraud arid 
perjury. I t  is next to be obserr-ed that the creation of a term by the 
ov-ner of the inheritance of a greater duration than three Fears, and the 
transfm of such a term by contract. stand precisely on the same reason, 
as to the danger of fraud and perjury in claimiilg under them. There- 
f o r ~  it is natural that  they should be placc-cl on the same footing in the 
statute; and the act, as a reriledial one. should be construed as thus 
placiag them, if the r o r d s  d l  a l lo r  it. Th? IT-ords in these statutes, in 
truth,  embrace the transfer of terms, as we11 as the creation of them. 
They are, that  all contracts to sell or  conr.ey land or any interest in or  
coiicer~~ing it shall. with o w  esceptio~l, hc 1 oid unlcss in writing. Ton-, 
a term for years is not on17 an intereqt, hu t  it is an  estate. in land: and, 
therefole, a contract to assign a tern1 is a contract to sell and conr ev 
land. Besides, it  is a mistake to suppose that  the statute, i n  respect to 
 he creation of terms, embraces only those created immediately out of 
the inheritance; for  it speaks of all contracts for lands, which includes, 
of course, all leases created in any nialiner other than those of three 
Tears or under, d ~ i c l i  are espressly excepted. Therefore, if a ternlor 
underlets the premises, or  a part  of them, for part of the term, so as to 

Icare a reversion in himself, that is a uen7 term created out of the 
(2k-1) former, and is ar-ithin the words of the ac t ;  and if i t  be for more 

than three years, it  must clearl-  be in writing. The  inference, 
then, seems irresistible that  such a long ternlor cannot assign m-ithout 
r r i t i n g  ; for i t  would impute an absurdity to the Legislature to suppose 
a ~l-riting indispensable for a termor to pass a part  of his estate, ~vhi le  he 
is alloned to pass the ~vhole Is? an assignment by word of mouth. I t  
does not, illdeed, appear IT-hat v7as the length of plaintiff's te rm;  but it 
is not material, as it n-as assumed to he a mining lease. and as has heen 
before obser~ed,  the act of 1844 puts that on the same footing r i t h  a 
term in lands generally exceeding three years, and therefore requires 
u~ritiiig to create or assign it, by contract. 
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STATE TO THE USE OF W. DKBSAM, V. R. R. S. IATYRESCE. 

A. placed notes in the hands of I~wrence ,  a constable, for collection. Law- 
rence went to Alabama without collecting them 8. then took them from 
1,awrence's saddle-hags aiid delivered them to Gupton, another constable, 
taking and placing in the saddle-hags a receipt from Gupton. promisillg 
to account with Lawrence. Upoil Lawrence's return. he received the 
monej from Gul~ton : Hcld,  that the sureties on La~vrence's constable's 
bond wrre not discharged from their liability. 

APPEAL from DicX., ,J., at  Spring Term, 1852, of FRAXKLIK. (285) 
Debt on a constable's bond. The plaintiff offered in evidence 

a bond executed by one Francis 54. Waddell, as constable, and by the 
defendant as one of his sureties. The  said bond was execnted a t  March 
Term, 1849, of the County Court of Franklin. 

Plaintiff then assigned tv-o breaches of the conditions of the bond: 
First, that  the constable, Waddell, had  not used due diligence in  the 
collection of the bonds placed in  his hands for collection by plaintiff. 
Second, that  the constable, Waddell, collected the money due on said 
bonds and failed to pay it over to thc plaintiff vhen required to do so, 
but had appropriated i t  to his own use. Plaintiff then offered in  eri- 
dei~ee a receipt from Waddell, dated 24 April, 1849, acknowledging the 
receipt of s ~ ~ n d r y  executions from the plaintiff for collectioii. 

Plaintiff then exanlined one Gupton, who stated that 11e was a con- 
stable in  Franklin County in 1849. That  on o r  about 13 June,  1849, 
IT. I<. Ucbiiain applied to bin1 to collect certain clnims for 11i111, and stated 
tliat he had placed the esecutionr in thc hands of \Vadtlell for collec- 
tion and that  Waddell had taken a journey to Alabama, but he under- 
stood that  he had left his papers with his father. Witness and Debnam 
went to Waddell's father and inquired for his papers, and he produced 
a pair of saddle-bags, and said he  supposed they contained Debnam's 
papers. Debnam examined the saddle-bags and found the executions 
which he had placed in  Waddell's hands on 24 ,2pril preceding. Debnam 
then drew a receipt, i n  which it was stated that  he (Gupton) had received 
the aforesaid executions from F. M. Waddell for  collection, which 
receipt was signed by him (Gupton), and then Dehnam placed 
thr  receipt i n  Waddell's saddle-bags. This was done with the (286) 
knowledge and consent of 13. TVadclell, the father, who was one 
of the sureties of the said F. M. Waddcll. Gupton further stated that  
i n  the latter part  of the summer of 1849 he collected the money due, 
to wit, $29 or $30, on said executions, and afterwards paid it oTer to 
F. &I. Waddell (who had the11 returned from Alabama), and took up his 
aforesaid receipt. 

1% 
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-1. Debnam was next examined on the part of plaintiff, who stated 
that he went ~ v i t h  his brother, W. R. Debnam, to a sale about 20 Xovem- 
ber, 18-1-9, when they met F. N. Waddell; that TV. R. Debnam applied to 
TITaddell for the money he had collected for him. Waddell said he had 
collected the money, but had left it  i11 his pocketbook i n  Louisburg, but 
if he would come to Louisburg on the nest Saturday, that  he would pay 
him his money. On Saturday ~i-itness went with W. R. Debnam to 
Louisburg, vhere  they met TTaddell, ~ h o  then informed them that he 
had met with a great accident ; that he had lost his pocketbook, containing 
the moi!cy of IT. R. Debnam, and that he could not pay him. 

Plaintiff next examined one Brox-n, TT-ho stated that W. R. Debnam 
gave him an order on F. X. Waddell for $ l j x  vhich  RTaddell refused to 
pay, saving that he had not the money. This vituess further testified 
that TT'addell left this State in February, 1650, much indebted, and now 
resides in  Alabama. 

I'efendant offered in e~ idence  the depositioll of the said F. M. TVacldell, 
ill n-liicli it  Tras stated that he collected the money due to IT'. R. Debnam 
and offered to pay it over to h i m ;  that he said that he did riot need the 
molley. and that he, Taddell .  might keep it and share notes with it,  and 
tllm- 11-odd d i ~ i d e  the profits. 

Ilefeiidalit's counsel contended that the dcfendarlt n7as not liable to 
the recovery of the plaintiff, f i r s t ,  because the plaintiff had discharged 
;hc defendant by taking the executions out of the possession of Waddell 
and  placing them in the hatids of Gupton; and, secorcclly, because the 
plaintiff made a lien- contract n-it11 TTacldell, as stated in his deposi- 

tion. 
7 )  The court charged the jury that the l a ~ v  required a constable 

to collect all claims placed in his hailds as soon as it could be 
ieason:tbly done by exercising proper diligence; that  if they beliered 
from the e ~ 3 e r i c e  that M7adtlell hail not used due diligence, hut had 
been guilty of negligence in not collectilrg. or attempting to collect, the 
executions put into his hands on 24 April, 18.29, up to 13 June, 1849, 
then the plaintiff was entitled to nominal damages; that  if they bel ie~~ed 
that I'ebnam, on 13 June,  1849, ~ v h e l ~  he procured the executions from 
TVatltlt 11's father and placcd them ill the hands of Gnptoil, did not intend 
to discharge Taddel l  and his sureties, but his only object Tvas to l ~ a s t e ~ l  
the collectioli of his money, and that Gupton paid the money to Waddell, 
the act would not discharge Waddell or  his sureties, and that the de- 
fendant ~ ~ o u l d  be liable to the plaintiff for the amount paid by Gupton 
to Taddel l ,  to wit, the sum of $25 or $30, with interest from the tinle 
of demand, unless they believed that the plaintiff had made a contl-act 
~ r i t h  Waddell that he (Waddell) should retain the money so paid by 



Gupton, and shave notes with it, and diride tlie profits with the plaintiff; 
if they believed that, they ought to find for the defendant. Verdict for 
plaintiff. The defendant moved for a new trial, which mas refused, and 
lie appealed to the Supreme Court. 

Saunders  for plaintif f .  
Moore and Lanier  f o r  defendant .  

P E A R ~ ~ K ,  J. I t  was the duty of Waddell, before he started to _\la- 
bama, to hare put the esecutioiis into the halids of some other constable. 
Had they remained in his saddle-bags, ~ i h e r e  he left them, until 
his return, he and his sureties mould clearly hare been liable. (255) 
The relator did for him what he ought to hare done for himself; 
and it would be a matter of regret if this x-ell-meant i~terference has in 
lam. the effect of diecharging those ~ h o  stood bound for Waddell and 
putting the loss upon the relator. 

We think this consequence does not follow, upon two grounds: Firs t .  
the ground upon which the case is put by his Honor. The relator did 
not intend to discharge Waddell and substitute Gupton in his stead, but 
intended merely to do for Waddell that which he ought to hare done for 
himself, and, by placing the papers in Gupton's hands, to enable him, 
as the agent of Wadde l l ,  to go on and collect the debts and thereby 
prerent a loss of the debts, by reason of which Waddell and his sureties 
~~o11ld hare been liable. I t  is true, this lvas not done at the request of 
Waddell, and, possibly, upoii his reti~i-~i he xras at  liberty to dison.11 the 
act and insist upon it as a discharge; but he did not do so. On the 
contrary, he affirmed the act, and i11 pursuance of it received the money 
from Gupton, thus bringing himself withill the rule, "Omnis ru f ihah i f io  
r e f ~ o t m h e f u r  et rnandafo a~pril)arcifur." Secondly ,  assume that the act 
of putting the esecutioi~s in the llands of Gupton was contrary to the 
intention of the relator, a discharge of Waddell from his first agency, it 
is clear that the receipt of Gupton to Waddell, written by the relator and 
left in the saddle-bags, amounted to a proposition that he sliould under- 
take a second agency, to wit, that of rrceiriiig tlie money from Gupton 
~vllen collected. This proposition was accepted and acted upon by 
Waddell after his return, arid he received the money from Gupton. as 
the agelit of the relator,  hereby he and his sureties became liable. 

This distinction between ail csecution and a mere claim, put into the 
l~arids of an officer for collection, insisted upon by defendant's 
counsel, is not well founded. The sureties are liable, whether the (289) 
nloney is collected "wit11 or n-ithout suit"; and in either case the 
constable is the agent of the party. If Gupton had refused to pay the 
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money to Waddell,  i t  was i n  his  power and he  was bound to issue a 
~ ~ ~ a r r a r i t  f o r  i t  as  the agent of the  relator,  Xer .  Stat., ch. 81, see. 3 ;  and 
hie paying i t  viithout suit has  n o  bearing 1111011 the liability of STTaddell's 
sureties. 

I t  is not necessary to notice the  defense set up by Jvay of eridence, 
because the  matter  alleged is negatived by the jury. 

S o r  is i t  necessary to notice t h a t  p a r t  of t h e  charge ill relation to the 
r ight  to recover nominal damages, because, as  the relator is  entitled to 
actual,  the q u e ~ t i o n  of nominal  damages becomes immaterial .  

PER CL-RIAX. Affirmed. 

STATE v. CHRISTOPHER BRAY. 

1 In :m indictment for  bigamy, the place where the first marriage nay had 
i* not material. I t  is sufficient to set forth that there way a l~r io r  mar- 
riage. 

2. The words, "the cure of souls," used in the marriage act. Rev. Stat.. cli. 71. 
does not imply a necessity that the minister should be the incumbent of 
:I church liririg. or the pastor of any congregation or congregations in 
particular : but they do imply that  the 1)erson is  to be somethiag more than 
a minister merely, and that he has the faculty, according to the cor~stitn- 
tion of his church, to celebrate matrimony, and to some esteut. at least, 
has the power to administer the Cllristiall sacraments. as aclinon-ledged 
:uld held by his church. 

3. When a marriage ic  claimed to hare been made by a minister. the extent 
of hi, authority for that purpoqe should appear. 

4. The statute admits ererr  one to be a millister who, in the view of his oxr-ri 
church, has  the cure of souls by the ministrx of the Word, and of any of 
the sacraments of God, according to its ecclesiastical p o l i c ~ ,  implyilig 
sl~iritual authority to receive or deny any desirous to be partaliers thereof, 
and to administer admonitioii or discipline. as  he nlay deem the same to 
he to the soul's health of the person, and the r)romotion of godliness among 
the people. T h e n  to such a ministry is annesrcl, according to the cnllons 
or statutes of the  articular church, the faculty of performing the ofice 
of solemnizing matrimony! the qualification of the minister is sufficient, 
accord ill^ to our statute. 

_ ~ P P E A L  f r o m  Baffle, J., a t  S p r i n g  Term, 1852, of P a s ~ r r o ~ ~ s r ; .  
Indictment  fo r  bigam?], and charging the  first marr iage to  h a ~ e  bee11 

i n  Pasqnotank County, i n  this  State .  O n  the  trial,  the  person \yho 
celebrated it  testified tha t  i t  was i n  Camden County, and  t h a t  a t  the 
t ime h e  was a regularly licnised preacher of t h e  Xethodist  Episcopal 
Church, and n-a.: recognized bp tha t  denomination as  a regular  nliliister 
of tha t  church, and  occasioilally preached i n  t h e  Xethodist  churches, 
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but had not the charge of any particular church or congregation. The 
court instructed the jury that it was immaterial where the first marriage 
took place, provided it was duly celebrated; and that, if they believed 
the el-idence, the witness was a minister of the gospel competent to 
solemnize it. The prisoner was coilricted and sentenced, and then 
appealed. 

dftorney-Qrneral  for the S f u f ~ .  
Heath and Ehringhuus for defendant .  

RZ'FFIX, J. The Court considers the first instruction right. (291) 
The offense consists in the second marriage, and therefore it must 
be truly laid, i n  respect of the place, and the indictment must be in  the 
same county. The first marriage must, indeed, be set forth, because the 
secoi~d marriage is criminal by reason only that the first wife was lir-ing. 
Bnt if she mas living, the crime is complete without regard to the place 
where thc first marriage mis had. Therefore, although time and place 
are, according to the precedents, usually a n ~ ~ e s e d  to ercry fact alleged 
in an indictment, yet, in this instance, ncitlier is material, and the one 
need not be proved as laid, more thail the other; but i t  is sufficient to 
show that at some time bcfore the alleged second marriage there was at 
some place the alleged first marriage. 

The second point depends upon the meaning to be given to the mar- 
riage act, Rev. Stat., ch. il. I t  enacts that all regular ministers of the 
gospel, of every denomination, havine the cure of souls, shall be author- 9 
ized to solemnize the rites of matrimony according to the rites and 
ceremonies of their respectir~e churclies and agreeably to the rules in the 
act prescribed. I t  then prescribes that marriage shall be by license or 
by l)ublication of bans by any minister of the gospel qualified as in the 
act before prescribed. I t  TTas not directly stated by the witness in this 
case that he was such a minister as had power, according to the rules of 
his church, to join in wedlock, nor in what grade of the ministry of that 
church he was. H e  called himself a "licensed preacher," and the11 "a 
regular minister," and said he occasionally preached in Methodist 
churches, but had not the charge of any church or cougregation in par- 
ticular; and he did not set forth that he had ever performed any other 
rni l~is t~r ia l  act besides that of preaching, or had the authority of the 
church to do so. I t  seems to the Court it did not sufficiently 
appear that the witness was qualified to marry persons by being (292) 
a regular minister of thc gospel of the Xethodist denomination, 
haring the cure of souls. I t  is not supposed by the Court that the cure 
of souls, as used in  the act, implies a necessity that the millister should 
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be the iricumbent of a church lil-ing, or the pastor of any congregation 
or corigregations in particular. But  those terms import that tlie person 
is to be something more than a minister or preaclier merely, and tliat he  
ha. faculty, according to the constitution of his church, to celebrate 
matrimony, and to some extent, a t  least, has the power to administer 
the Christian sacraments as acknowledged and lield by  hi,^ church. ITe 
k~ iow riot lion- less force can be allon-erl to those terms, if any meaning 
is to be given to them: and a comparison of those terms v i t h  t1io.e read 
in the prerious statutes, arid with the state of the common law on this 
subject, shon s it to be, probabl-. the true meaning of them. 

B y  the marriage act of 1741, Davis'. Rer., 36, the rites of matrimony 
might hc  celebrated bv '(erery clergyman of the Church of Englancl." 
and, for n ant of such, by any lan.fu1 mag i~ t r a t e  within thic gorernment, 
11- license or "by the publication of bans as prescribed in the Rubrick 
in tlie Book of Common Prayer"; the magistrate, howerer, llot to marry, 
under a penalty, "in any parich n-here a minister shall resitle and h a r e  a 
cure," n ithout permission from such minister, and "the minister. har ing  
the cure of any parish," and not refusing ro p ~ r f o r m  the ceremony. to 
h a w  tile fees for marriages, i n  the parish, by any other person. I n  an 
ar t  in 1765, for establishing an  orthodox clergy. prorision of a ~ a l a r y  
and also of fees, including fees for marryilig by license or banc, lT7as 
made for " e ~ - e y  minister prepared to or receired illto any parisli as 
incunibent thereof," but any clergymall "preqeiited to a parochial lirinp" 

n a s  for crime or immorality made subject to suspension by the 
(203) CTo~-emor from "ser~.ilig the cure of such parish n-liereof lie n.as 

incumbent," and from tlie salarj-, until the Bishop of London 
should restore him, or by sentence deprire him. Dark ' s  Rcr., 33s. B y  
all act of 1766, to amelid the marriage act of 1741. it was recited that  
thc "Prtsbyteria~l  or Dissenting Clergy." conce i r i~~g  themse1~-es not to he 
included in tlic restriction in tlint act ill r f q e c t  to liccuse or hana, had 
joilied lmsonq in matrimony n-ithout either license or publication, 
nlirreby the payment of rlie fecc 11nd herw elutlcil and the ~a l i r l i t>  of 
mnrriapcs rndangeretl; and tliereupon it n a s  declared tliat the pre\ ions 
marriages b- ally of the D i w n t i n g  or Presbyterian clergy. ill their 
accu.tomed maliner, shoultl be as cffeptual a. if performed by any ~ n i n -  
i ~ t e r  of the Church of England; a d  albo enacted that after 1 January, 
1567. it  should be l a ~ i  ful  for any .(Presbyterian minister. regularly called 
to any congrrgatio~l in the Proriiice, to celebrate the rites of rnatrimoliy 
betn-cen persons in their usual accustomed manner," under the same 
rules as any magistrate might celebrate them, b5- license or bans. ~ ~ i t h  a 
proriso that the minister of the Church of England, s e r r i~ ig  the cure of 
the parish, "should hare  the fees, if he did not refuse to do the serrice 
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thereof." Davis's Rer., 350. Kext came the act of 1 7 ' i S .  which recited 
that it is absolutely necessary that rules should be observed coxlcerning 
the celebrating the rites of matrimony, and then enacted in the vrords, 
reenacted in 1836, and already quoted from the Re~ised  Statutes, with 
a proviso "that the people called Quakers shall still retain their former 
rules arid privileges in solemnizing the rites of matrinlony in their owl1 
church." I t  is thus seen that at the first the clergy of tlie Established 
Church only could celebrate matrimony. But the p o ~ ~ e r  was not con- 
fined to any portion of them. I t  ~vas  vested il l  "every clergyman of the 
Church of England," though the fee belonged to "the niiliister serririg 
the cure of the parish," or "the illcumbent of the parish," as he is 
indifferently called in the sereral parts of the statute. That (294) 
church was then established here by law, and therefore it is judi- 
cially known that each of the three orders of its ministry was conferred 
by ordination, and that one in the lon~est of them, that of deacon, could 
be the rector of a parish and celebrate the rites of matrimony according 
to the Rubrick of the church, and, therefore, accordiiig to the proviilcial 
statutes. Each of them had, by ordinat io~~,  the faculty of baptism and 
the cure of souls a i d  was a clergyman, though not '(presented to a 
parochial liring," or not "serring the cure of any parish," or not "having 
the cure of a parish," or not being "the incumbent of a parish," that is, 
in  possession of a benefice or church preferment. The acts clearly 
recog~~ize in that church the distil~ction between the cure of souls and 
the cure of a parish; for the authority to perform the ceremony belonged 
to erery clergyman, whether bishop, priest, or deacon. Ivhe~i estended 
to the Presbyterian ministers, it was conferred not on all, but on those 
"regularly called to congregatioli," tliat is, called according to the rules 
of that church; and they were to celebrate the rites ('in their usual and 
accustonied manner," that is, accortliiig to the power ant1 authority to 
perform the office, and of tlie actual settlement of thc nliliister as pastor 
of some congregation. I t  did not prevent the celebratio11 1 ) ~ -  any Dis- 
seritillg miuisters, as t l i e ~  werc called hy thc Church of E~igland, but the 
Presbyterians. At that time there m r c  but few others here; and the 
society now denomi~iatetl the Methodist Church was hardly k~io~i-n here, 
and the small body then existing had not, either in E~lglaild or this 
coulitry, separated from the Establishme~it. But soon afterwards, and 
especially n.lieli the Rerolution orertnrned the Establishment and scat- 
tered the clergy, that religious society and others increased rapidly, and 
hare since numbered great multitudes. The progress towards this 
result was seen, while it was still deemed necessary that matrimony 
should be celebrated by some rules; and the Legislature thought 
i t  convenient that those who looked to a religious rite as a blcss- (295) 
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irig on their nuptials should not be restricted to the narrow limits of 
settled Presbyterian ministers and the elerg- of the Church of Eng- 
land-thc latter of vhom, indeed, had become inaccessible here, literally 
<peaking. Therefore the act of 1778 drops the terms "clergy of the  
Church of Er~glalid." "Presbyterian ministers," '(cure of a pariqh," 
"called to a congregation," and, illstearl of them. embraces "all regular 
mil~isters of the gospel of erery denomination," ~ ~ i t h  only this pa l i f ica-  
t io~i ,  that t h y  should hal-e "the cure of qouls, mid celebrate the rites of 
matrimony according to tlie rites and ccremoliies of their respective 
churches." To this qualification some effect must be given. I t  i s  pjain 
that erery minister of a religious society is not necessarily embraced, 
c l v  the latter wordi 17-ould not ha re  been fo~mcl in the act a t  all; for a 
1wrbcm may be liceiised to rrad the Scripture; ill the co~igregation, or to 
rtwd or say prayer*. or to preach, and >-et not be a rcgular r i i i~ i i~ tcr  of 
thr. pozpd in his de~iomlnation, n-it11 cure of souls, because he ha. not 
bee11 ordained, by the constituted authorities of his church, to the office 
of administering all or m y  part of the Cliristian sacraments, and thus 
ha re  thc cure of souls, as ackno~r-leclged a d  held by his church. T h e  
act onpht to be thus ~lnderstood, because, ~ l i d e r  the law as it stood 
lwforc, thcre was that distinction betn-ee~i the cure of souls and the cure 
of a parish, as TT-e hal-e seen. The  statute, ~vithout assuming to pro- 
nour i c~  ilopniatically who n e w  true ministers of tlie gospel, meant to 
pire a catholic nlle, by admitting erery o m  to he so, to this purpose, 
nho,  ill the 1-ien- of his om1 church, hath the cure of souls by the min- 
im-? of the TT'ord, am1 any of the sacraments of God, according to its 
wclrbiastical polity, implying spiritual authority to r e c e i ~ e  or deny any 
t les i r i~~g to bc partakers thereof, and to administer a d m o ~ ~ i t i o n  or tlisci- 

pliue, as he may deem the same to be to the soul's health of the 
(996)  person slid the promotion of godliliess anloiig the people. TThen 

to such a ministry is annexed, according to the callom, or statutes 
of the particular church, the faculty of performing the office of solemniz- 
i ~ i g  mntrimon]r., the qualification of the minister is sufficient, m-ithin the 
statute. That  seems to be the meaning of the act, as f a r  as it can be 
disco~ered from its onri language or that  of preceding statutes, or to be 
gathered from the political or reiigious state of the country, existiug o r  
expected, TI-hen it TT-as passecl. That  is rendered the more probable by the 
proviso respecting the Quakers. That  religious denomination, it i s  
gel~erally ul~derstood, h a r e  iiot ministers, in the sense ill ~ h i c h  others 
~ v h o  profess to be Christian churches use that  te rm;  meaning those xvho, 
by ope11 1-om, take oli themselves the niinistry of the sacramelits or  
sacranielit, and are set apart  and ordaillcil b -  due authorit7 of the 
cliurch to that  office. They hare, n.e beliere, preachers but not pastors 
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nor ministers. Hence, among them the prorision is not that "their min- 
isters" may celebrate the rites of matrimony betyeen thcir members or 
others, but that "thc Quaker people7' shall retain their former privileges 
of marrying in their own church, which raises an inference, in respect 
to other deiioniinations, of the correctness of the coristructioil and rule 
first laid down. 

I t  was not necessary, therefore, to the ralidity of the marriage that the 
TI-itness should appear to hare been a minister in charge of a church, or 
the rector of a parish, or pastor of a particular flock. But it is necessary 
that he should hare appeared to be a minister, capable of entering upon 
the duties of such a charge, according to the ecclesiastical economy of 
his church, with the faculty of celebrating the rites of matrimony. Per- 
haps that ought to hare appeared affirmatively, either upon the evidence 
of the witness or otherwise. all e~~ents ,  if his capacity in that 
respect Tras left doubtful upon the evidence, it was erroneous to (297) 
instruct the jury that the witness was competent. To nlake the 
most of the eridence, the point was left doubtful. There was no evidence 
that the witness had ever married any persons, or would be allowed by his 
church to do so. And upon inquiry from respectable ministcw and 
others versed in the constitution of that church, and looking into their 
Book of Discipline, it is found to be uncertain whether the witness had 
the authority to marry or not. I t  seems that marriage may be solemnized 
by any minister, and that their ministry consists of elders and deacons, 
ordained by the bishop, and that of these there is a subdivision into 
t ra~el ing and local preachers; that the trareling elder may administer 
baptism and the Lord's Supper and perform the office of matrimony, 
and all parts of dirine worship; and that the trareling deacon may bap- 
tize and perform the office of niatrimoily in the absence of the elder, and 
assist the elder in admiilistering the Lord's Supper. But we are not 
informed ~vhether the local deacons and elders are ordained to those 
offices with the like duties and powers with those in the traveling con- 
nection. And, besides, there is another class of persons, called "licensed 

who are not ordained, and hare  no spiritual jurisdiction or 
faculty to administer any sacrament, as to marry, but only "to preach," 
linder a license from the Quarterly Conference, "composed of traveling 
and local preachers, exhorters, stewards, and class leaders of the circuits 
and stations"; which license lasts but for one year, and must be renewed 
annually for four years to render the pel-so11 eligible to the office of a 
local deacon. I t  must be understood that the ~ritness mas not a traveling 
elder or deacon, since to them belongs the charge of the different churches. 
He was, therefore, either a licensed preacher or a local preacher; and in 
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the  former case he Tyas certainly not authorized to m a r r y ;  a n d  in the  
la t ter  i t  cannot be told ~ h e t h e r  lie was o r  not. Therefore, i t  is proper 

the  cause should go to another jury, where the  t rue  character  of 
(298) this person's minis try m a y  be shown. 

PER CTRIAII. V e n i r e  d e  noro.  

C i ted:  S. 7%.  Parker,  106 S. C., 713; 8. 1. .  Sl'ilson, 121 S. C. ,  656. 

BENJAMIK F'. BORDEX. ADMIXISTRATOR. T.. EDTTIS THORPE. 
A 1 ~ 3 1  [XISTRATOR. 

1. I t  is not necessary. in any cace, for the re1)reientatixe of a deceawl plain- 
tiff to i ~ i u e  a scire faelas to make himself a party, hut he may I)e made 
io by an application to court. and the  la^^ keel).: the clefendant in comt 
for two terms for that ~ u r ~ o s e .  

5. Where, after an appeal to the Supreme Court, the defendant. a1,pellant. 
dies. and there has been an administration tlc honis no1l granted, if no 
error is found, the judgment iq that there n7as no error in the original 
judgment. and that  the plaintiff recol-er. here, tlie damageq slid cofts 
against the administrator de bonis 11oi1, to be levied d c  honis i u t ~ ~ t ( l t i .  
and a1.o against the sureties for the ayl)eal. If the l~laintiff cannot thu. 
ol)tain iatiffaction, he must proceed either l)y sctrc frccicrs or action of 
tlebt on the judgment agi1in.t the adniini*trator c7c bo111.s ?lor/. in order lo 
charge him therein nit11 a.\etc : for the qneition of aiceti  caimot he l)ut 
i11 ii\ue ul~oa a s c i w  fac/rts  to r e T i ~ e  n .uit before jutlemn~t 

3. I t  ha:: been the practice in this State. \~-llen a defendant dies while a cause 
stands on issup. to allow his executor.  hen brought in. to l?lead the want 
of assets: but it is a practice tolerated among tlie profession for their o ~ n  
ccnlreriience. and has passed sub silentio. and cannot be sustained, if 
objected to. 

4. d sclw fncias agairirt an esecutor. hefore final judgment. i i  merely to 
mahe tlie executor a p a r t ~  to the record, and though the judemelit be 
against tlie executor, i t  iu not a judgment fixing him nit11 assets : a second 
sc~i 'c frtcirrs is necesiary for that purlme. in which lie may plead a want 
of a-etu or make any other clefen\e which he ~niglit have made if sued 
on a judgment agaimt tlie teqtator. The only in4taace in nllith a plea 
call he admitted is that of releace. or .ati.faction since the 1a.t continu- 
ance: nhich. from necesGty, n-ould ~robahly  be received u l m ~  a proper 
caie illown. as, indeed, they might liaxe heen pleaded by tlie oriqinal 
defen(1ant. 

5.  In no instance has the executor of a defelidant the right to make a personal 
defense, except only to deny his repreqentati~e character, which mar  he 
summarily determined by the court, or hy a collateral iqsue. 
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6. I f ,  on an appeal to the Sul~reme Court, the judgment below be not reversed, 
the actual judgment here must be for the damages assesied, tle bonis 
in tes ta t i ,  and against the sureties for the al~l~eal. 

, ~ P P E A L  from Dick,  J. ,  at Fall  Term, 1851, of CRAVEX. 
iZssumpsit upon a special contract of hiring, and on a q u a n t u m  meru i t  

for ~ ~ o r k  and labor. I t  lvas brought 4 April, 1S49, in the Superior 
Court, by Ellen T .  Simpson against Edwin A. Thorpe, administrator 
of Lott Holton, deceased, who pleaded non assumpsit and the statute of 
limitations. After issues m-ere joined thereon, the plaintiff Simpson 
died, and her death was suggested at October Term, 1850, and the present 
plaintiff, Borden, administered 011 her estate, and a scire facias was 
issued to h im a t  the instance of the defendant Thorpe, returnable to 
the next term, requiring him to proceed in the suit. The parties accord- 
ingly appeared by their attorney, and in Sorember,  1851, the case was 
tried, ancl the plaintiff had a verdict and judgment, from which the de- 
fendant appealed. Upon the tr ial  evidence was given that  the intestate, 
Simpson, lived with Holton as a housekeeper for ten years or upwards, 
and that  her serv ic~s  Tvere worth $100 a year;  that in February, 1848, 
Holton stated that  he had promised to give her, Simpson, then present, 
$100 a year for her services, and that she had been i11 his en~ployment 
about ten years, and that she had been worth that to h im;  and he 
requested a witness to take notice that she x-as to ha1.e $100 a (300) 
year for the time she had been in his employment. The court 
instructed the jury that if Holton contracted with Simpson to  give her 
$100 per aiinum when she went to l i ~ e  with him, and if he admitted the 
debt in February, 1848, as stated by the wituesses, the plaintiff would be 
entitled to recorer a t  that  rate for the time his intestate was in  the 
service of Holton;  and the jury thereupon g a w  $1,000 damages. After 
the appeal was brought to this Court, Edx-in D. Thorpe died, and Sid- 
ney A. Thorpe took the administration de bonis non of Holton, and the 
suit was then revived against him by scire facias. 

J .  H .  Brjcin and W i l l i a m  IT. W r i g h t  for l~lciintiff .  
W i l l i a m  H .  Haywood  ancl b. TT'. Bryan for defendant.  

RUFFIN, C. J. I t  was properly admitted by defendant's counsel that  
the bill of exceptions furnished no ground for a venire de nof*o,  for, un- 
doubtedly, there was sufficient e~idence ,  if believed, of the services of an  
original express contract, and an express new promise to pay this par- 
ticular demand, to give a good cause of action and to repel the bar of 
the statute. 

-303 
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There lvere, however, some objections taken in arrest of judgment 
11-hich it is riecessarv to notice. First ,  it was said that  the suit abated 
because the admiriistrator of the original plaintiff did not applv in due 
time to carry it on and make himself a party. But the acts of 178.5 and 
1786 expreqsly proT itle that upon tlie death of either plaintiff or de- 
feiicla~lt e\ery appeal or suit may be proceeded on hv application of the 
heirs, executors, or admiiiistratorq of either par ty ;  and in this case the 
defendant took the necessary s t c y  to r e ~ i ~ - e  the suit. Indeed, i t  cannot 
be necessary for the representatire of the plaintiff in ail7 case to i swe a 

s c i w  fac iur ,  but it is sufficient that he apply in court to he made 
(301) a party,  because the law keeps the defendant in court for two 

terms for that purpose. Beqides. if there vere  any irregularity. 
it n as naived by the defendant, who did not object to the order r e n e ~ ~ i n g  
the suit, aiid it is non- too late to insist on it. A ~ ~ o ~ ~ ? J ~ z o I L s ,  3 P;. C.. 66. 

I t  was next said that  the judgment could not be affirmed hecause of 
the death of the administrator after the appeal, and the brinpinp in of 
the l l r r~en t  clefelidant. n ho is administrator de boilis n o n ,  and may not 
11a~ e tlie asqets. I f  there had been final judgment against the first 
admillistlator, not appealed from, it seems that ,  even at common law. 
upo11 his death the plaintiff might hare  a scire fnc ins  to hare  execution 
against the administrator d r  bouic n n n  i i < ' n a p ~  1 % .  S o r r j a t e ,  Cro. Car.. 
1671; mrd in that caqe the administrator be  Bonis iton may plead pleilr 
a t lm i i l i c f , - o r i t ,  becauv the object is to fix him coliclnsi\-el- ~vit l i  tlir 
debt. This Face, h o n e ~ e r ,  is not of that  kind. as the judgment aqainct 
the first admiliistrator TI as not final, by reason of the appeal, and there- 
fore the purposr is, not to h a ~ e  execution upon a judgment, but to rex-ire 
the w i t  in order to obtain a judgment on tlie verdict rendered, or other- 
r i s e  to prosecute the w i t  to a ICCOT-er>-. The case. therefore, depends on 
thr  act of 1824, that no snit to xhich  a11 executor or adininistrator is a 
p a ~ t r  s1i:lll abate by his deatli, hnt it ma7 be rer i led  h -  or  against the 
administrator c l ~  110ni~ 11011 ,  as the same might he rerired b -  or against 
o i l  rxecntor. npo11 t21r deatli of his testator, plaiiitiff or  defendant. R ~ T - .  
Stat.. ch. 2.  Gee. 6. Of course, the mode of proceeding and the form of 
c~ i t c r i~ ig  the jltdpnlerit must be made to conform to the statute; and in 
tliic case, as there v a s  no error in the judgment of the Superior Court, 
the proper judgment hcre d l  be that there n a s  no error in tlie original 
judgine~it, and that tlie plaintiff recorer here the damages and costs 

against the administrator d r  bonis izon, to be h i e d  de boiris 
(302) in tes ta t i ,  and also against the sureties for the appeal. I f  the 

plaintiff call obtain satisfaction upon execution against those 
parties, it  d l  suffice 11i111. I f ,  l iorerer ,  he should not, thcn lie must 
p w e e d  either by scire Jucius or action of debt on the judgment against 
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the administrator d~ bonis non, in order to charge him therein 17-ith as- 
sets; as it seems very clear, upon principle and authority, that  the ques- 
tion of assets cannot be put in issue upon a scire facias to r e v i ~ e  a suit 
before a judgment. I t  has been a practice, we believe, when a defendant 
dies while the cause stands on issue, to allow his executor, when brought 
in, to plead the want of assets. But  i t  is a practice tolerated among the 
profession for their own conrenience, and has passed sub silentio,  and 
cannot be sustained if objected to. The  statute of 8 and 9 W. III., ch. 
11, gare  a scire facias against the executor of a defendant dying after 
interlocutory and before final judpneut ; and it was held that  the pur- 
pose of that  scire facias was merely to make the executor party to the 
record, and therefore that, though the judgment lvas against tlie executor, 
it  mas not a judgment fixing him \\-it11 assets, and that  a second action 
was ilecessary for that  purpose, in l ~ h i c h  he might plead the ~ \ ~ a a t  of 
assets o r  make any other defense x~hich  he might make if sued on a 
judgment obtaincd against the testator. S m i t h  1 3 .  I I u r m o n ,  6 Xad., 144; 
Tomplcins  v. Gvatt in ,  Say., 2 5 6 ;  2 S a u ~ ~ d . ,  7 2 ;  J I c l i n i g h t  1%. C ~ a i g ,  6 
Cranch., 183. One must see a t  ollce that  it is  so,  hen olle adverts to  tlie 
fact that  a right in the executor to plead would give him the absolute 
porn-er to set aside the interlocutory judgment, and thus defeat the whole 
Statute of William. The  same principle applies to the case of a judg- 
ment by default i n  our Ian-; for, although our statute is general, and 
allo\m suits in erery stage, and appeals, to be re\-ircd 1)g or agaiust an 
executor, yet the effect of allo~ving an executor, brought in as a defciidant, 
to make a personal defense in ally one case, i n  destruction of the 
right given to the plaintiff by the statnte, is  a j~ ls t  argument (303) 
against allowii~g it in any case. Therefore, vlien it is see11 that 
in the case of a judgnierit by default the plea of the executor of m m t  of 
assets destroys the judgment, it  cannot be admitted within the just con- 
struction of our statute, more thal: under tlie English statute, which is 
confined to the singlc case of an ii~terlocutory judgment. 1 1 1  such a case 
i t  TI-ould seem that  the only instancc ill n-hich a plea could bc atlmitted 
is that  of release or satisfaction since tlie last c o ~ ~ t i ~ i u : l ~ ~ c e ,  \vliicli, from 
necessity, 11 o d d  probably be receivcci upo11 a proper case shov 11, becai~se 
thev go to the 11-holc action autl rnight bc, pleaded by the original defentl- 
ant, if living. So, for csanil)lr, if an  appeal be takc.11 fro111 tllc county 
to tile Superior Court by tlic d c f e ~ ~ d a ~ ~ t ,  mid IIP dici, it  can be 110 bar to 
tlie plaintiff' that the clcfe~~tlant's c-secutor has 110 assets: for thy a l ~ l d  
bolld ~l -as  lwovitled as  a security agaimt the w r y  evcwt allcyctl. thaf is, 
tile insolrelicy of the origiml defentla~rt. aud, hy collsrqnPllcc, of l ~ i s  
estate. llad much s t r o n g ~ r  is the reason in  tllc case of a11 appeal from 
tile Superior Court to this Court, since here there is no trial d e  nor0  



IS T H E  S U P R E M E  COURT. [35 

nor new pleading. These reasons are sufficient for the case before us. 
But  it seems proper to say that  they satisfy the Court that in no instance 
has the executor of a defendant the right to make a personal defense- 
saving only to deny his representative character, which mag be sum- 
marily determined by the court or by a collateral issue; because the 
cause ought to be uniform, and it is clear that it is inadmissible in the 
cases before specified. The judgment in this case shonld be that before 
mentioned, because it seems to be precisely analogous to the case untler 
the Statute of TT'illiam, of the defendant's dying after the execution of 
the writ of inquiry and before the return of i t ;  in xi-hich case the sc i re  
f a r i ns  is to show cause ~ 1 1 y  the damages assessed should not be adjudged 

to the plaintiff, and thereupon they are adjudged agaimt the 
(304) executor. G o l d s w o r f h y  1 % .  S n z r f h c o f f ,  1 TTits., 2 4 3 ;  2 Saund., 6, 

alicl note 1. I t  is true, that cannot be the form of the sc i re  f a c i a s  
TI-it11 us, but it must be to make the executor a party to the record, so 
that  the suit may he proceeded i n ;  because, perad~eii ture,  the judgment 
on the appeal may be reversed and a l ' en i rc  d e  i2or.o be awarded. There- 
fore, the precise judgment, that the damages assessed be adjudged, is 
not to be prayed in the sc i re  f a c i a s ,  but, if the judgment below be not 
reversed. then the actual judgment here must be for the damages assessed 
de b o n i s  i n f p s f a t i ,  and against the sureties for the appeal. The  first 
admini~t ra tor  ~x-ns fixed with assets, and the plaintiff cannot be defeated 
of his recovery against them because they hare  not yet reached the 
haiids of the admillistrator d c  bonis n o n .  If  he conld, the act gir ing the 
right of rer i ror  against the administrator rle bonis  nail wollld be of no 
~ a l u e  before final judgment. 

I t  appmrs  that the original plaintiff, Simpson, m s  allo~ved to prose- 
cute the w i t  in f o r ~ n a  p a r ~ p e r i s ;  and i t  is further objected that  the costs 
during her time cannot be taxed and included in the judgment. That  
point, hon-erer, is put out of the case by the consent of the plaintiff to 
inclnde in thc judgment only the costs of his o~r-n time, to which he is 
certailily el~titlecl. 

PER CT-RIAX. Judgment accordingly for the plaintiff. 
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attempted to tie him, for the plrrpow of corrcc4~ig him. Willie, offrretl 
to  submit to correction, but said he did not wish to be tied. The owr- 
seer insisted on tying him, a11d sncrecdcd in tgilig one arm, 011 which 
Ri l l ic  made some more to~vards the door, as if llc would cwape. LTpoll 
this, Masscy took up a piece of ~ o o d ,  abont 3 fect long ailti 3 inches in 
diameter, a l ~ d  gave him a ~ i o l e a t  blow on the left side of the head, 
and knocked him domn, where he rernailied until the nest day. (306) 
-1 physician, ~ h o  was seiit for, stated that he found Willie lying 
on thc floor speecliless; that there n-as a large fracturr or il~dclitatioi~ of 
the skull, and his  hole right side was paralyzed; that he expcted him 
to die in a short time; but that, after a few days, he began to get better, 
and so continued until he ceased to attend him; aud about three rrlontlls 
after he received the injury he was sent llonie to his mastu.  The coridi- 
tion of the liegro after that time was proved by other witncsscs. 

Defendant's counsel contended that defendant was not liable, because 
the blow inflicted by Massey was a trespass with force and arms, and not 
illjury resulting from negligence. .ind as the defendant was not present 
when the blow was inflicted, and discharged Massey as soon as he was 
informed of it, he mas not liable to t11c plaintiff. 

The court charged the jury that Massey, being the oTTerseer of the 
defendant, and haying by his authority the control arid management of 



S.\IH. J. TTc coiicilr in tlic opinion of tlir judge ljelon. The  only 
qn(,stion i i  a \  to tllc relation in ~ r h i c h  the clrfcntlant <rood toward. 

Massey, tlirl lilalr n l ~ o  inflicted tlic hlon. Tlic c a v  is. ~l iort ly.  
( 3 0 7 )  tlii.;: Tlir, t left~~it lal~t  n-as the on 1lt.r of a niirir. ~r l l ich  he vorked. 

ant1 eri~ploycd n q  hi i  orereecr the man 3 I a s q - .  Plaintiff l~irctl to 
liirn a nrero hoy ax a hantl to m r k  ill thc m i n ~ .  Xasecy, for some 
allrlgrd offense on tlic. part  of the boy. wa i  about to correct hinl, n-lieil, 
bring tied, thc 1my liiatle a motion to t=mpP, nlicii Xassey struck h i n ~  
on thc side of the hcatl with a piwc of r rood ahont 3 feet long and 
hcivern 2 ant1 3 i ~ i ~ h e q  thick. Masscy x i s  ilrf'endant'? maiiager, or 
orcrewr, and for c1 (q- in jury  nhich  he does to the propert:- of another, 
c~ i t r i l q t~d  to his carp, ill carrying ou thr  hnsinesq of the defentlailt, ~rl i ich 
is thv rcslilt of carclewma, ignorawr,  or van t  of skill, the Inttcr is 
ansn~cmhle. Masse- lind a riplit to correct tlic hog, TT'illie, and compel 
him to do his vork. The boy had left t l i ~  milie XT-ithont permi.sio11, 
u~ldcr  the allegatioll of I)cing sick. TTTlietlii~r lie n.as in a conditioii to 
lahor, 3Ias .y  n.ns ill(, judgc. ai~cl, at the time, tlir sole jntlge, ant1 it iq 
hut ju\t to wpl)ostx that, in th(x ~ f f o r t  to p ~ u i i ~ l i  tlip hop, he was saridied 
that  sicklios~ ~ 1 4  f e i p ~ d  117 him. The act, tlicrcfore, of ~~-11 ipp iu~  or 
chastising thc boy na s ,  011 tlif part of I I a q q - ,  a lavful  one, to the 
cxtent of comlwllillp h i  to r\ ork. and tllc on 11c.r of tlic boy line no right 
to cornplain; Imt ill tlw corrcctio~l it n as l~ iq  duty to do it properly: that 
is, ill a propcr riiaiiiirr ai1d nit11 a 1 ) rop r  i~lstrunient. I f  lie n-as ~iegli- 
gent or guilty of a ~i alit of care in eitlier particularly, lie is ansxerable 
for ally pcrma~icnlt i ~ i j u r y  resulting to the hoy. True, Xasscy was guilty 
of great neglige~icc ill the nsc of :11i i n s t ru rnc~~ t  calculatetl 11ot to correct. 
but to kill. The  re~poll.ibility. 1ion.el er, is  not confineti to Xaswy. 1 ~ 1 t  
cxtcnds to his c.mplo>c~. I I c  n-as his selection, held out by l l i~li  to others 
as a man to wliose skill and tliscretio~i slares could safely hr e~itruqtcrl in 
carrying oil the mllinlg Ou-iiicw, ant1 the n ork v a s  d o ~ i e  for him. Ailid 
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the blon ~111ic.h c;n~sed the miscliief wa; g i ~  ell 1,- Va-sey ill pi~rforinance 
of the dcfcntla~rt's I)nsiiless, and to compel ail attendance to it. 
I t  is i ~ o t  likc the case of a s e r v a ~ ~ t  vho, in driving his master's (308) 
carriage, ~oluntarilq-. and of his on n head, l c a ~ e s  the track he is 
in and runs over a man. The master, there, is not answerable, for the 
plain reason that, in conlinittiilg the trespass, the servant vas  not doing 
the business his master had put him about. Here Masseg was doing the 
very thing for which t l i ~  defendant had employed him, to wit, overseer- 
irrg the hands and conipelling tlleni to do the uork in nhich they were 
engaged. I n  executing his d ~ ~ t y  he n as, i11 using the instrunlent he did, 
guilty of great ncgligcnce a~rd  n-ant of care, for which the clefenrla~it is 
answerable. 

I ~ F F I K ,  C. J. Jfuch of the argument respected the liability of a 
master for injuries to strangers from the willful or negligent act of a 
servant. This, howerer, is not a case of that kind, but entirely different. 
I t  is a question het~veen bailor and bailee for hire; and thc plaintiff's 
right to recorer camot he seriously doubted, upon the principlrs appli- 
cable to that relation. Such a bailee is entitled to makc such use, and 
bound to take such care, of the thing bailed as persons of ordinary 
prudence usually do of their o ~ ~ n .  By that rule, the tlefcndant must 
hare been held liable to tlic extent to which the d u e  of the slave was 
permanently impaired, if hc had himself inflicted the unreasonable and 
dangerous blom with the deadly weapon, which his orerseer g a v ,  instead 
of resorting o111y to such moderate and usual correction as would hare 
reduced the slare to subortliilation and been of good example to other 
slares. If the defendant ~vould have been thus liablc for the act had it 
been that of his own hand, he is, as bailee, equally liable for i t  as the act 
of one to whose control and inanageinent he committed the slares. If 
one hire a horse and TI-ork him excessively, or otherwise ~vaatonlg 
injure it, he is responsible for the damage, pitllcr upon his con- (309) 
tract or in case. So, if lie give it to his wagoller to drive, or lend 
him to a third person to drive in his wagon, and either of those prrsons 
overwork the beast, so that he die, or, in a passion at its restiveness or 
attempt to ran away, main1 it, inflict any lasting injury, the hirer would 
clearly be liable to the owner. I t  is true, the person who did the deed 
would he liable both to the hirer and the owner. Rut that cannot pre- 
~ e n t  thc owler of his remedy against the hirer, since, by the contract, 
and also thc obligations of the l a ~ v  arising out of the relation between 
the parties, the hirer is bound to ordinary care, and he had no right to 

the property to a person, or his servant, or borrov-er from him, 
who ~yould not treat it in the manner in which he undertook it should 



&PEAL from ~ ~ a f f l ~ ,  .I., at  Fall  Term, 1?50, of h i o x .  
D ~ h f  upoil an adn~illi.tratioil holld, vllicll, being informal, wrs  tle- 

clared upon as a I)onil at commolr I an .  Tlie h r~ac l l  nasipnetl n a s  that 
James R o y  the priiicipal ill thc bond declared 011, in ~ ~ - h i c l l  tllc defend- 
ant  n aq a >urety, had not accoulltcd n i th Richmond Bailey, tlic r ~ l a t o r ,  
the amoiint to nhich he --as entitled a' the next of kin of the intestate. 
Pleas : coliditio~is pcrformcd a i d  not hrokell, and payment. 

I'pon the trial it a p p e a r 4  that  the relator r a s  an  infalit of tender 
years nhen the bond .\$as csccuted, nrld cam? of age only a rear  or t n o  
before the conmleliceineilt of this suit. But, notwithstandilig this, the 
defendant insisted that, by ~ i r t u e  of seetioils 13 and 14. c h a p t t ~  63, 
Rerised Statutes, or by virtue of the conmoll law, there m s  a presump- 
tion of a performance or paginrnt of the bond by the principal obligor, 
and, therefore, the action could not he sustained, a i d  this, especially, 
because the bond x a s  only a common-law bond. The  plaintiff contended 
that  the infancy of the relator prevented the presumption from arising 
either by the common l a x  or by virtue of the statute, if, indeed, thc 
statute applied to such a case a t  all, xhich  he denied. 

Terdict for plaintiff, alid from the judgment thereon the defendant 
appealed. 
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S.\sa, J .  I n  the opiuioll of his Ho~io r  n h o  tried the callsc t l ~ e r e  is 
no error. The  action is on a bond given by Jamcs Ross, ai: n(1mi11i.s- 
trator of Sl~erod Bailey, to whicli the defendant was one of the sureties, 
and is dated 13 April, 1526. The bond, being defectire as a n  official 
bond, the declaratioll is at common law. Tlle writ was issned 11 Jnly,  
lS48, and the defendant, under the proper plea, relied up011 the lapse 
of time as proof of paymelit. &It the date of ths  bond the person inter- 
ested n a s  an  infant of tender years, and hrouglit the actio~l n-ithin t ~ u o  
years after attailling his majority. I t  is a 17ery general presnmption 
that  things once proved to h a ~ e  existcd in a particular stat? arc  to be 
u~idcrstood as continuing in that state until t l i ~  co~rtrary is establishcd 
by eridcnce, cither direct or prcsurnptire. Tln~s, a debt once proved to 
h a w  existed is presumed to continue, d c s s  payment or some other (1% 
charge be provcd or established from circnrnsta~lccs. , Tc i eX~ ,so~~  I . .  Inisin, 
2 ('amp., 48. AImoilg the presumptire proofs of payment of a bond is 
lapse of time. The co11rts of common law in England established the 
artificial prcsnmptioil, ~ h c n  payment of a bond or other specialtg was 
]lot demanded within 20 Fears, and there was no paymsnt of ii~terest 
within that  time, or other circumstancc~s to sllon- that i t  was still ill 
force, that payxwtt  ought to be presumed by a jury. O s ~ i ~ a l r l  I . .  Le,ql~, 
1 T e n .  1 .  So contiliued the law in this State until the act of 1516, 
(211. 28, v a s  passrd (Rev. Stat., ch. 65, see. 13).  By that act the time 
-\rithill vhich  the presumption is limited to arise is cut don 11 to ten 
wars.  Forbearance to sue for sr~ch a length of time d l  raise the prc- 
sumption of payment. 

I t  is, h o ~ w l  er, but a l)resumption, and niay he ansn-ered by (312)  
proof of other cii-cun~sta~ices r x p l a i n i ~ ~ g  satisfactorily why an 
earlier denland lms ]lot been made, as in Se toman  7%. S e t m n u n ,  1 Star., 
x. Pr .  C'ascs, 101, die11 the obligee had resided abroad for the last 
tn enty years. 2 Phil. Eu., 171. I n  this case the presumption of payment 
co111d not arise. The person for whose bellefit the bond ~ r a s  given and 
for  whose interest the action is brought was at  its execution a n  infant, 
ant1 continued so until nritliin two years hcfore the action v a s  brought. 
The presumption under which the defendant seeks to protect himself is 
that  he has paid the money. Thc condition of the bond bound him to 
p v  tlir money whe11 the infant came of age; he did not do so u ~ l t i l  
within tcn .years before the action was brought. The presumption of 
p a p e n t  did not arise in  this case. 

PER C~RIAAI.  N o  error. 



I S  THE SITREXE Cot-ET. [35 

STASJIIIIE r .  POWELL. 

1. d grant founded on an ~ n t r y  made on land iul~ject  to entry ca~inot be 
collaterally impeached for defects in the entry or irregularity in any pre- 
liminary proceeding. 

2. But t hen the lan- forbid\ the entry of the lacant  lantl. in a particular 
tract of country, a grant for a part of iuch laud i i  abiolutely \aid: and 
that may be slionn in ejectment, 

3. The General Assernblr. in 1549, passed the fol lo~ri~lg resolution: "IZe.solccd, 
That the Secretary of State be, mil he is  here117 authorized and required 
to issue to Ailsey JIedlin, or her heirs or assigns. for the serriccs of her 
father, etc. : or his heirs or assigns, a grant or grants, for a quantity of 
land, not exceeding 640 acres. to be located in one I~ody, or in quarter- 
qections of not less than 160 acres, on any of the lands of this State llow 
quhject to entry hy la\>-: said grant or grants to he issued on the nl~ylica- 
tion of the said Ailsey JIcdliil. her heirs or assigrii. as  she or thry may 
prefer, in one or four grants. 12) That the said warrant or 11-arrants 
shall or may he laid so to il~clurle any lands ilon- lwlon~ing to the State 
for w11icl1 the State is  not liountl for title: P7.orirJcc7, that this act i low 
not extend to any of the s m m p  lands in this S t x t ~ . " ,  The grant ~ m d e r  
this resolution isfued for 1nnd lying in the Cherokee country. 

4. Hcltl. that the grant n-as void, h:rril~i. issued for I:md lying in the Cherokee 
country. where the lnnds are 1)rohihited from c~rltr~- 117 the general In\l7, 
:m1 n-liere. indeed, no ent1.7-taker's office is es t :~l~l i~l~et l .  

APPEAL f1.01~1 Se t t l e ,  .I., a t  F a l l  Tern]. 1SS1, of CHEIIOI<EE. 

RTFFIS. C. ;J. T l i ~  preliiihcq lie in  C'lierokte Colint- and  contain 140 
acre,. Tl l r  lc<,ior of the p l a i ~ ~ t i f l  ~ l a i m ~ :  tit le in tllp follon-ing m a n n e r :  
T h c  G e ~ i c r a l  A ~ ~ c m l ) l ~  of I W S  p a ~ s e d  a resolution, v h i c h  was ratified 
on 26 J a i ~ n a r ~ - .  1819, i n  t h v e  -words: "Reso71 ecl, (1) T h a t  the Secretary 
of S ta te  br and  lie is hereby authorizcd a n d  rrquired t o  issue t o  Xilsey 
Nedlili ,  fo r  the  sprrices of her  father ,  Beniamin  Scboolfield, i n  t h e  con- 
t inental  line of tlie S t a t r  i n  the  T a r  of the  Rerolnt ion,  o r  her  heirs  o r  
a s ~ i g n e r .  a g ran t  or grantq f o r  :I quan t i ty  of land,  not esceeding 640 
acres. to  l,e located i n  one body. or i n  quarter-sections of not less t h a n  
160 acsec. on ally of the  lands of thiq S ta te  n o v  subject t o  en t ry  b c  l a w ;  
said g r a n t  o r  g ran ts  to  be iqsued on the  application of the said Ailsey 
Mcdlin. l irr heirs or awigliee, a ?  she or the? m a y  prefer.  i n  one or f o u r  
grants .  (?) T h a t  the said ~ m r r a l i t  o r  ~ ~ a r r a n t s  shal l  o r  m a y  be la id  so 

as to include a n y  lands noTv belonging to t h e  S ta te  f o r  which the 
(314) S ta te  ib nor hound for  t i t le :  I ' ~ I  i d ~ t 7 ,  t h a t  this  act t l o ~  not 

extend t o  all7 of the  swamp lnnds of this  State." On 25 Septem- 
ber, 18-19. a gran t  fo r  the premises was issued t o  the  lessor of the  plaintiff, 
 herein is  recited t h e  a b o ~  e resolut iol~ i n  f a r o r  of Ailsey Nedlin,  a n d  



that Stanmire is her assignee, and the land is described as lying in the 
Cherokee Country, 1 ) ~  metes and bounds set forth in tlie patent and in 
the plat annexed thereto, and the quantity stated to be 640 acres. 

The defendants adniitted themselr-es to be in possession of 400 acres, 
part of the land grantcd to the lessor of the plaintiff, and they claimed 
title thereto as follows: I t  is tract No. 71, in District 6 of the Cherokee 
lands, surleyecl for the State for sale on 29 Uay,  1837, and was pur- 
chased from the commissioners, Samuel P. Patterson and Charles L. 
Hinton, at  tlic salrs of the Clic~olrw lalids or1 2 Sorc>n~ber, 1838, at the 
price of $8,000, by tlie defendant John A. Yon-ell, who then paid $1,000 
of the purchase money and gave his bond for the residue, according to 
the statute. He  took from the commissioners a certificate of his pur- 
chase, endorsed on the snrwy, describing the land, and in 1841 he paid 
into the trcXasurg thc iiun of $400, in part of his bond. Immediately 011 

his purchase he entered into possession of the land, and he and the other 
defendants under him h a ~ e  been in possession of that parish ever since, 
claiming i t  under the purchase. By consent, a ~ e r d i c t  was taken for 
the plaintiff, subject to the opiniou of tlie court on the foregoing facts. 
-1fterwards his Honor, being of opinion with the defendants, set the 
7-erdict aside, and, according to the agreement, pale judgment of non- 
suit, but a l l o ~ ~ e d  thc plaintiff an appeal. 

S o  counse7 o n  e i ther  s i d e .  

I ~ ~ P F I A ,  C'. .J. TIIC quebtion i~ ab to  tllc ~ d i d i t y  of 111e graut (::IT,) 
to thc lessor of the l)lai~~tiff .  It is sc~ t t ld  ~ I I  this Stat(. that a g r :~ l~ t  
founded on an entr- made where vacant land is subject to appropriation 
by entry cannot be collaterally inlpeached for defects in  the entry or 
i ~ w p l : ~ r i t y  in any preliminary proceeding. But a distinction is equally 
~ w l l  established, that wlien tlie l a v  forbids the entry of the vacant land, 
in a particular tract or country, a grant for a part of such land is abso- 
lutely ~ o i d ;  and that may be shown in ejectment. Thus, entries within 
the Cherokee boundary IT-ere forbidden by the acts of 1778 and 1788, 
and, consequentl~, the grants were held to be void. r1cer.y 1%.  S t ro ther ,  
I S. C.  ; Ntrother I . .  Cathey ,  5 S. C., 102. So the confiscated lands were 
grantable only on sales by the commissioners, certified to the officers of 
State; a~ ld ,  therefore, an entry and grant thereof was held void in a 
snit for the land. Cnirers i t y  7%. S a w y e r ,  3 N.  C., 98. I n  these instances 
the subjects, if one may so speak, mere not within the jurisdiction or 
capacity of the esecutire officers, who were held to ha\ e transcended 
their yon-ers ill iswing the grants. -1s the tmtry la\\ s were nwcr este~~cicd 
to the lands in Cherokee, but, by the acts of 1783, 1819, and 1836, the 
entry of those lands Iras forbidden and other modes provided for the 
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dis1)o~ition of tliem 1,- public sales by commissioners, counsel for plain- 
tifl admitted tliat this grant ~ ~ o u l d  he void b a  the general law, and 
1.rliei1 on the ~ w o l u t i o ~ i  of 18-18 as tlie authorit!- for tlie location in 
i'herokcr and, therefor(., as sustaining the grant in this proceeding. 
The rc>solution is conqidcred to hare  created an exception from the general 
law in f a lo r  of this claim. Such an exceptioli is an unusual thing, and 
~ i o t  rratlilr to hc exl)crted, and therefore it ought to appear rer- clearly, 
1,- i incqi~i~ocal  a ~ l d  eaprecs Ianeuage, or  ktrong inference. I f  i t  was 
i i~tcndrd to cwatc this 4ngle exception, it is singular tliat tlic Cherokee 
I:~ncls ~hoii ld iiot liar(, brew exprcs~ly mentioned in the resohition. But 
they n r w  ilot: alld it is only from ccneral terms and by irnplication the 

:1tt~~n11t is made to includc them-an implication \I-liicli, at the 
(316)  1)e.t. i z  uilcertai~i arid u11satiqfactor;v. It is  clear the7 are excluded 

1 ) ~  the tclmls of the first clause of the recolution, ~ i ~ h i c h  expressly 
p l ~ ~ i d ~  the location. "on any of tlie lands of this S ta te  now quhject to 
elltry by Ian ," and i1ion-s the actiial intention to affirm the general  la\^ 
rrsprctiiie thcic. Inlidq nlmoqt a\  clrarly as if it  had been said in so nlanp 
n-ordi that it ilio~ild ]lot coler mij- part of the Cheroker territory. 
Algail~, t  siicli e ~ p l i r i t  terms in tlir re3olution it is requisite the subsequent 
laiielingc~ 4 o u l d  he T p1.7 strong mld positirc. I t  is said, I i o ~ e r e r ,  that the 
sccaond b~a1ic.11 of tllc~ rrsolution is .ufficicnt to open to this claim all the 
1a11d of the State, inclitding that  in Clicrokcr, hecmlse it alloli s the loca- 
tion '(to iiic~lnclc :111 j  I:rndq lion. beloliging to tlie State for which the 
State is ]lot bound for title," n i t h  a D I ' ~ T  i.;o tliat it  slia11 not r~stend. to 
tllo qxariil) Ialldi. I t  is ohlions tli:lt tlie constructioll contended for 
makes the t n o  claii,e\ of tlie rewlution d i r w t l ~  contradictory. Tliat is 
lie\ cr adniissible, if it call 11r aloided, but it is our duty, if possible, to 
leco~icile tlic diffrleiit parts n-it11 cmh other, wliicli may he done in this 
iii5ta11c~ h~ construing the lattcr clause in reference to the first to meall 
' ' ( I , !  y ~ v ( 1 1  land." ; that  iu, lands to 11-hich the entry l a w  had been ex- 
tc~idid ,  n h e ~ c ~ o c \ e r '  situated, nllicll the State v a s  not already bound to 
con\ cj-. Tliat ~ ~ o u l d  allon some oprrat io~i to both l ~ a l t s  of the resolu- 
tioil. nliilc the other r i rw makes one part of the resolution repeal 
anothcr, tlioug11 the passage of both is hut one act. It n as, liowerer, fur- 
ther contnided tliat tlie construction clain~ed for the plaintiff is fortified 
by tlic proriso excluding the sn amp lands from tlic operation of the reso- 
lution, since it iniplies tliat the sn amp .lands Ti7ere considered to be ~ i t h i n  
tlie terms of donation, and hence it became necessary to exclude tliem 
expressly; and if t h y  were within those terms, so also must the Cherokee 

lands be. The argument is a f a i r  one ~ i ~ l i e n  the thing excepted 
(317)  by a proviso might reasonably he supposed to be TJ-itliin the vords  

of the ellacting part  of the legislative ac t ;  and i t  may have much 
force n lien the enactinents are in themsel~ es dubious. But i t  cannot 
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avail much, if a r iy t lhg ,  w11eil i t  is certain that  the enactmelit would not 
of itself h a r e  embraced the thing excepted, and it is therice apparcwt that  
the proviso was superfluous and i~~(4ic ie l i t .  I n  such a case the proviso 
may  perplex, but i t  cainrot elucidate. I t  is obrious, upon reading this 
resolution, that, like most privatc matters in the Legislature, this was 
not d l  u~idcrstood hy the draftsman, nor much considered by the  m e m  
hers a t  large. The  state of the law rcspcctiiig the swamp lands was not 
duly looked into, for, if i t  had been, it mould hare  been seen tha t  by the 
act of 1836 the whole of the swamp lands has been rested in  tlie Presi- 
dent and Directors of the Literary Fund,  with the power and duty  to 
drain, sell, a i d  conr.ey then1 for the best price that  c o ~ l d  be had, as a 
part of a trust fund for the estnblisllnie~it of conirnoll ~ l l o o l s ;  :nid, tlle~c.- 
fore, tliat those lalids did riot beloilg to the State in the sense of being 
hers 11-ithont anx obligatiori on her for the title. Tlie pro\iqo, t h m ,  
seems to serve hut  littlc purpose in ar r i r ing  a t  the true sense of tlie reso- 
lution, slid leaxes it to t l ~ e  coiisidcrations already adduced. There are, 
liomc~ er, others vliicll tend to raise an  implication against thc. interpreta- 
tion urged for  the plaintiff. By the general lax- vacant l a i~ds  are to be 
entered with tlie ent ry taker  of tlie county where t h y  lie, and a warrant  
is  to be issued bg liiin to the county surreyor, aud he is  to make a surrey 
and l h t  and return tlieni to the Secretary of State ~vitllin a prescribed 
period. Those are sworn and responsible officers, and are required thus 
to act as tlle means of pre~enti i ig frauds on the State by truly ascer- 
taining the land ~vhicll ought to be granted. It should not be supposed 
tliat the Legis la t~ue  lilcalit to dispelise ~vi t l i  tliosc safeguards 
against iinpositioi~, or tha t  in this illstance the land to bc granted (318) 
shonld not be identified by sn-on1 officers on the spot for  the 
guidance of the oficers a t  the seat of govcmment. Yet that  ~vould  be 70 

if the resolution cste~rdecl to laild in  Cherokee, for, as the entry l a m  never 
extended to that  county, there could be neither ail entry-taker nor sur- 
myor  qualified to discharge the duties beloi~gilig to those officers ill other 
counties. The gralit does not specify b-j- what authority the person wllo 
made the surrey did so; aiid i t  was not easy to corrjecture upon what the 
Secretary proceeded ill grant i l~g  the particnlar land. Upon inquiry at 
the office, the illformation xms obtained tliat an entry was made v i t h  
the clerk of the county court, and a warrallt issued by him to a surrcxyor 
who made the plat, and thcn a certificate g i w n  by the State's agent for  
Cherokee bonds that  the State m-as not bound for title for  any part  of 
the land iilcludrd in the survey- a point i n  which i t  seems tha t  gentle- 
man was mistaken. B u t  the provision in the statute for the clerk's acting 
as  entry-taker certainly would not create for llini the office of entry-taker 
pro hoe  lice merely, as the act has plainly wi th i l~  its purview a vacancy 
i n  a pregxisting office of entry-taker and intended merely to provide fo r  
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c~ltries made n it11 him until the racancy should be filled, d ~ i c h  is directed 
In- the act to he done at the next term of the county court after the  
~ a c a n c ~ .  S o x - .  althoudi the f i ~ t  part of the resolution merely an- 
thorizec tllc Secletary of State to iwue a grant to X l s e ~  Xedlin, and is  
.ile~it ;is to tlie niodc of ~electinc and c e r t i f ~ i n g  the particular tract, ~ e t  
it wm. ccwain t l ~ a t  it x7as intended those facts should appear i n  the 
11-ual n~orles of cl i tr- ,  na r rnn t ,  and sur jey;  for the second branch of the 
1~~111 l t io i1  C I C : I I , I ~  deliotes that bj- saying "that the warrant  o r  x-nrrants 
may 1)c laid," ctc.. That could not he in Cherokee. and thus evinces that  

l)rohal~ly tllr, erant  Ira, ]lot intended to he for  land in Cherokee. 
(310) If. lion-t.1 er, that should not IIP the correct construction of the  

l e ~ o l l ~ t i o ~ ~ - a n d  it is perhaps proper to w y  that, framed as i t  is, 
oiic ci1~111ot Ire certain of it-jet the Court is agreed that  the land 
c laimetl 1-17 tllc defcndnnts m s  not the subject of grant  under the  reaolu- 
tion. and that the grant must be held to be null in this action. The reason 
17-117 cr;inti for land, taken 1113 F ~ a m n t  ~ r i t h i n  the counties to ~r l i ich  the 
entry lanq c s tmd ,  cannot be in~pcached collaternllp is that  there is a 
eencral antlloritr in thc public officers to iswe such grants, and they are, 
:Ilcrt,folc. to bc ttlli(,11 as having been rightly issued, unlecs that  matter  
lw dircrrlr l ~ u t  i l l  iq.11~ ill :I 1il.ocwding to irnl)tach tlima. E u t  it has 
a l l ead~-  hem m~nt ioned  that it is othern-ise in  respect to land 01 er ~ ~ h i c h  
tllr m t r r  lav s do not cxtmd, or in respect to ~vhich.  though belonginc to 
the Stntc and nithill an e n t r -  county. some other particular mode of 
di-pnsition i~ p r o ~ i d ~ d .  berauqe in these cases there is either total 11 ant  
of l ~ o n ( r  or  an crcws of it in recard to the subject matter. The present 
 en^\ to tlic C'ou~ t to fall n.itliin the latter class of cases, men if it  be 
:r~lnlittrd tlrat 1:and in Cllerolwe might h a l e  been taken under the resolu- 
;ion, for. sul) l)o~inc that the rewlution had expressly said that  the claim 
~nicli t  he located on any lancl in Cherokee for r h i c h  the  State 11xs not 
bound for title, it  could not hare  been construed as a prorision in  a 
crncr:rl *tatutc nould be which opened all vacant lands in Cherokee to 
entl7 h~ : I T I T  ~ i t i m i .  On the contrary. it  must be regarded as making a 
special gift of l )nr t i~ulnr  lurid. or of land in a specified condition, and 
construt d a' ( w c p t i o ~ l ~ .  from ~ e n e r a l  rules usually are, that  is, strictly, 
or  at all t.1 cnts f u i r l ~ .  tonard. tlie State and pres-ious c la in~ants  under 
her. I t  i. knonn that the lands in Cherokee are in various states. 
1Iucll. not fit for c'ulti~ntion, ms: not curTered for sale. Some, which 
11 as v m - q e d ,  n a s  put up  at the &ales, but not sold fo r  n a u t  of bidders. 
Xuch n-as sold, and of that some has been surrendered by the pur- 

chase r~ .  or their sureties. and accepted by the State;  and some, 
( 3 2 0 )  including that  nox- in  contro~~ersy,  is still held and claimed under 

the purchasers. I t  could not have been the purpose of the Legis- 
lature to gire to this perso11 land n hich she had before qold to another of 
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her citizen5 for a l~ ig l l  priw, p i t i  or sccl~rccl. The bo~mty,  tlzen, must not 
be taken to be of so much Clicroliec. laild gtncrnlly, but to be made in  T cry 
special terms, confining the right to such portions of those lands, if 
included a t  all, as the State I n s  not previously bound by her contract 
and her honor to conyey to any other person; and, therefore, it i s  incum- 
bent on the donee to s h o r  that his grant  is  for  land within the  particular 
description, or, a t  all exn t s ,  it  is fatal  to i t  when i t  appears that  the  
land is not of that  particular description, hut had been purchased, and 
that  the State v a s  justly bo11nd to the, pn rc l~awr  for i t .  

PER C U R I ~ ~ .  Judgment affirmed. 

I11 n u  :tction for malicious 1)rosecntion. TT-here it apl~eared there were circnm- 
st:~nces of a susl7icious chxracter ztgainst tlie defendant in the prosecution 
which ~ ~ o i i l t l  :tmount to probable cause. if unexplained, yet if these mere 
clcnie(1 and siltisfitctorily exl~laiil~d to the l)rowcutor, Ileforc lie conmer~ced 
his ljrosecutiou. lie c;~n~iot  avail himself of tlie defensc of 1)robnblc cause. 

APPLAL fro111 I:lll;t. -1.. at  S l ) r i i~g  ~ ' P ~ I I ,  1 S > 1 ,  of S~IALI- .  (321) 
Action for ~ t~al ic ions  p rowwt io~ i  ill 11ar iilp tlie plaiittiff arrcstcd 

on a warrant  and bo~ultl 01 cr to the Superior Court for stealing growing 
corn. 111 support of the issue on the part  of the l~laiutiff, he  gave evi- 
dence that  the crop of corn in question was raised by n widow by the 
name of Brooks, on n piece of l a i d  for 11-hich the p rcml t  defendant had 
brought an  action of ejectnlent against her, in xhich  he recovered, and 
thereon sued a n r i t  of possession and had the same executed in'autumn, 
and about three necks before the crop of corn, being about 200 bushels, 
was r ipe enough to be gathered; that  Mrs. Broolis. on being turned out of 
possession, weut to  reside in a home belonging to the plaintiff, about half 
s mile from his residence and about two from her former residence; and 
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that nhcn the con1 I)ecame fit to be gathered, she and sey era1 of her chil- 
drcu, who li\ ed n it11 hcr, TT c i ~ t  open l ,~  and pulled it and hauled it to her 
n e v  residence, and there put it ill a crib and locked i t  up. and the plain- 
tiff had nothing to do nit11 the gathering or hauling the corn, though he 
afternards llnrchascd i t :  tliat the field of corn n.a? on a l~nldic road niuch 
trawled,  a11d that  J h .  Brooks and her children pulled it and took i t  
avxy  on a Saturdav a l ~ d  Sunday, and that  during that  time great num- 
bcrs of people p a w x l  the road. going to and returnine from a large 
religioliq mcctilip liear the placc, a11t1 -anr the persons engaged in pulling 
21ld carrying aan a!- the corn : that Xrs .  Brooks nlade her intention to take 
thp corn p u h l i r l ~  k ~ ~ o n  11. a11d hol-ron c d  from the plaintiff his x q o n  and 
from t n o  o t l~cr  11cigh1)ors their l i o r w  for the p11rpoqe. The plaintiff 
then prodnc~cl a ni t~lc. i  n h o  deposed that  on Monday follon-iug he 
iirformrd the tldclitl:\l~t t11:it Sh-.. Brook. Ilad talmi the corl? and had 

it in her crib, a11tl also of the timc and lliannrr a l ~ d  all the cir- 
( 3 2 2 )  c~umstnnce~ attcndillc it, :IS a h o ~ c  btated, and the defendant and 

mit~~c... u c i ~ t  to ISlri. I3roolii' aud <an the corn there: and that  
the dcfc~id:int, o ~ i  tlic. ianic day. TI ~ n t  to the house of the plaintiff and 
hat1 a con\ e r ~ a t i o ~ ~  n itli him wy~ec t ing  the corn, and was then illformed 
117 the plaintiff t1i:rt 11e had 1)urcha~cd it and clailncd it : a i ~ d  that on the 
wccect l in~ T11m.-da,~ tlic defrlitlal~t ohtaineil a n-arrant apai11.t the 
plaintiff for  .tealing t l ~ c ~  con) ,  had hirri arrc.qtec1 and bolmcl o rc r ;  hut at 
court the defendant m:~tlc no attempt to prcfrr mi intlict~ilent ngaiu.;t the 
d(.fentlant. and hc  71 as tllc~i rli~c~ll:~rpcd. 

On the part  of the d(~f twda~i t  1.1 idellee n:rq t11c.n g i v n  tliat before 
taking out the TT arravt  lie n as : I ~ T  iqcd 117 all a t t o rne ,~  that the circum- 
stances made t h r  plaintifl guilty of lilrceliy in  taking the corn, and that 
lie qtated the circumstances to th r~  attorney to he as follons: That  the 
corn had heen gathered a1.d carried an ay at night in plaintiff's n-agon 
and deposited in a lionqe of the plaintiff i n  a p r i ~ a t e  place; that  one 
Austin p a ~ s c d  1))- as Xrs .  Brooks naq gatllcring it, mid ?he concealed 
licrself. Bu t  the defenclant did not state to the attorney that in the 
coi~r-crsatioil betnee11 plaintiff and defeildant, on Monday, the former 
claimcd the corn a %  before mcl~tioi~ed.  

Counsel for plaintiff insisted that  there xvas not probable cause, and 
that  from that circurn~tancc a ~ ~ d  from the xariallce betneen the facts as 
Imoxvn to the defe~~dal i t  to exist, and the statement of them made by 
him to the attorney, malice might be infwred. Colmsel for defendant 
iiisisted tliat there was no rariance in  that  part  of the statenlent relatire 
to Mrs. Brooks hiding  hen Lustili passed by, illasmuch as that  part 
did not appear to be untrue. 

The  court instructed tlic jurv that if they belie\ ed the el idence, 
(333) the circumstances, as in fact exibti~ig, and as knon.11 to the defend- 
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ant when 11e took out the n-arrnut, did not amoul~t to probable cause. 
The qnestiou of malice n-as left to the jnry, vi th  directions that differ- 
prices betn-ecn the circuinqtances as they existed in the defendant's 
Ii~lo~rledge, a i d  as lw stated them to the attorncy, might be considered 
by tlicnl as crideim tending to shon malice; and the attention of the 
jurg n7as then c:~llctl to the srreral .i-:~rirnlccs alleg~d, i ~ ~ c l u d i ~ ~ g  that in 
rwpect to 1IIr.1. Brooks hicliitg Ilcrself. 

The j1uy fo1111tl for t l l ~  plaiutiff, aucl t l ~ c  defc~~dant  m o \ d  for a 
w l t i r r  (71' i ) ( i ro  for ~ r r o r  in the i~lstrnctiol~r to the jnry, vhich being 
r ~ f u ~ e d  a l ~ d  judgment gireu on tile rerdict, tllc defeildant appealed. 

F I  . . Tpon the ])oint of probable came there can be 110 doilk. 
v r  

I here was  rot t l ~  I c a ~ t  prt.teuco for accusilig m y  o ~ l e  of the parties 
co~mwicd, :~lld 11111r11 l e ~ s  tlw preseltt plaintiff, TI-it11 a larceny. The 
pz~hlic mallller of taking the corn, 15 it11 the general kno~~ledge  of the 
~teigllborliood, :n~d tlic opt'i~ aiid c1istiilc.t a\  o ~ a l  t c  tlicl clcfc~ldant of the 
fact and of a clainl of property in thcl corn, rcpcslld all l~rcsunlption of an 
intentioi~ to steal. Si.rcr:~l a i i s ~ ~ ~ r b  m:~g be given to the other part of 
the esceptioli. 111 the first place, there was cridence on which the jury 
nlight well ha1 c found the representation that Nrs. Brooks hid herself 
vhen -lustill n.as passing, x a s  nlitruc. For, when she showed herself 
gatheriilg the corn for two days to hmdrctls of passmlgcrs aloilg thc public 
highway, and n~ade  her intentio~~s k~loam to the iieighborhood generally, 
it is a natural infercucc that she had no inotiw for concealing herself 
from any particular person, and that, ill truth, she did not conceal her- 
self from that person, ,lustin, for which there is no evidence but the 
naked declaratiou of thc defe~~dant  himself, who declined to 
sustain it by calling A u s t i ~ ~ .  But, s ~ c o a d l y ,  if there had been an (324) 
oversight on this point at the trial, it ~ o u l d  not be a cause for 
disturbing the 1-erdict, because it is totally immaterial, since, at  most, it 
would tend to show criminality in Mrs. Brooks, and could in no degree 
affect the plaintiff. I t  is true the representation to the attorney that 
the corn had been secretly taken at night by some one and carried off in  
plaintiff's wagon a i d  co~icealed in a prirate place on plaintiff's premises, 
and was in his possession, might hare induced a suspicion that one SO 

soon found in possession of stolen property had committed the theft or 
participated in it, without an explanation, as in fact was true and as the 
defendant had at the time been informed, that the taking was open and 
uotorious and that the plaintiff had rlothillg to do therewith, but claimed 
the corn under a subsequent purchase. But with such an explanation 
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according to the truth. thc iuzpicion \~oulci br altogether dibpelled; and 
it is seen a t  once that the inquiry, vlirther the defendant maliciously 
prosecuted the plaintiff for  a l a r c~ i iy  of ~i-hich hc thus knew him to be 
i~inocent, it  is entirely irrelevant nhether Mrs. Brooks, ~i-hile gathering 
the corn, with n.hicli the plaintiff had nothing to  do. did or did not v i sh  
-lustin liot to h o n  it. 

PER CURIAX. S o  error. 

RIC'HARD H. PATE r. THE GREEST71LLE ASD ROASOIiC RAILROAD 
COJIPAXT. 

1. When a person undertalies to load n 11oat R-ith goods. ant1 1,. his negligence 
the goods are suffered to fall so a> to injure the boat. he is liable for the 
damages to the on-iicr of the boat. 

2. But where such per%on did not art  ah agent of the defendant5 i n  loading 
the boat, but the loadinc wnc: mlrlwtakcl~ and conducted IIJ- another l,et.oa. 
the owner of the good*. t l i ~  rlef~nrlaut~ are not lial~le. 

~ P E L L  from Dick,  6.. at Fal l  Term, 1951, of SORTHSNPTOT. 
.ls.cvnzpsit for a n  injury done to plaintiff's boat;  after the whole case 

liad been submitted to the jury, the judge, heing of opinion that  the 
plaintiff was not mtit led to recover upon the  e d e n c e ,  so declared, and 
thereupon the plaintiff culmittcd to a nonsuit, and appealed. 

The sole eridence n as that of o w  n-itness, .John TT'. Pugh.  H e  deposed 
that  the railroad of the defendant< terminated at Gaston, where the  de- 
fendants had a large n-areliouqe in ~i hich eoodc brought on the railroad 
to Gaston ve re  deposited: that  he, the witness, x a s  a commission mer- 
chant and forwarcling agent and resided at Gaqton and had resided there 
about twelve years;  that in Soveniber, 1849, certain goods from the town 
of Petersburg n-ere brought by the defendants on their road to Gaston 
aud deposited in their n nrel lou~e: that  the said goods ne re  marked and 
directed to persons residing on tlip r irer  ah07 e Gaston, and n7ere con- 

signed to tlie x-itne+ aq the fo rna rd i~ ig  agent of the o~imers;  that  
(326) he, the ~ i t n e s q ,  emplo-ed the nla~iager of plaintiff's boat to con- 

7-ey the goods from Gaqton up the r i ~  er to the ovwers, and directed 
the boatman to come to the TI-harf and take the goods on board of his 
boat;  that  tlie warehouqe of the defendants m s  situated on the river 
hank. and a ~I-ide platform, connected n i th tlie mrehouse,  extended over 
the water, a t  a considerable height ahore the water, and was supported 
by a plank ~ d l ,  which rose out of the n-ater and came up to the edge 
of the platform; that  (xi this p1atforl;l nerc  erccted certaill filtnres of 



iro11, to which was ilttaclicd a crane, and that  there Traq a <ling of rope, 
to the ends of which n-we fastened iron Iioops, illto which sling the goods 
were put by passing the rope around tlir goods; tliat the hooks 17-ere then 
ettached to the crane, and the crane T i m  then slung round, so as to move - 
tlie goods heyond the edge of tlic platform over the v7atrr ;  that  the goods 
m r c  then lowered by the n~orking of the iron n~nchinery into the boat 
mldernenth. Thc  mitricss further deposed that  he went into the ware- 
home of the defendants and weighed the goods. vliich had bcen coilsigned 
to hini as aforesaid, and ordcred the slares of the defendants to reinore 
the goods from the xi-arehousc to the platform and let them d o ~ ~ n  into 
plaintiff's boat by the crane and sling; that  the goods consisted of heavy 
barrels, etc., weighing in  all abont 1,300 pouiids; that  the slares were in  
the process of loading t l ~ e  s l i l~g  and  lo^ ering i t  on the platform, ~ d ~ i l e  the 
witness was in  the house, abont 13 fcet from them, and where he could 
see tlie operation of the hands;  that  the iron part  of the machinery was 
defectire, and the rope was too vcak and mas unsafe, though hearier 
freight had been let down with i t ;  that  the crane was turned off i n  
too much hurry  by tlie hands;  that because of the haste and the bad 
workiag of the machinery the sling was tunled off v i t l i  a sudden fall, 
the rope broke and the barrels fell on the boat and destroyed it.  The  
witness also stated that  there was a stronger and sufficiellt rope 
lying on the platform, which might 1ia~-e bcen used, but was not;  ( 3 2 7 )  
that  the fixtures aforesaid were the property of thc defendants, 
and were kept u p  by them to raise produce from boats to be carried on 
the road, and to lower goods brought 011 the road into the boats on the 
r irer .  The  witness further stated that  the defendants always had slares 
as hands abont the depot, to assist i n  raising produce from the boats aiid 
letting it domi  into thc boat, and on this occasion the  d n e s s  employed 
the slares of the defendants, but the defendants nemr  made any charge 
or r ecc i~~ed  any compensation from him for the use of the niachinerv or 
the hands in  ~ ~ e i g h i n g  goods consigned to h im or letting them down into 
the boats; that  he took the goods out of the warehouse, weighed them, 
and ordered the slaws of the defendants to let them down into the  boat, 
without the knowledge or consent of defendants' agent upon that  occa- 
sion; but for  years he had been in  the habit of taking goods coilsigned to 
hiin out of tlcfcndants' warehouse, weighing then1 on defendants, scales 
and lowering t b c n ~  into boats, with the aid of defendaiits' s l a ~ e s  and 
machinery, without any objection on the part  of defeildants or their 
agent. The n-itncss further stated tliat thc  ho;~t~uull  could 11ot scr the 
sling before i t  mas turned off the platform, and it was usual for  the 
hands on the platform to g i re  notice to the boatman before the sling was 
turned off, but it was not done on this occasion. Tlie vitness further 
stated tliat when goods coi~signed to him were deposited in  boats, he  took 



a receipt fro111 tlit l)oatniaii, slid then pal c a rcccipt to thc dcfclidali~. for 
f h ~  good$; that he had g i ~  en 110 r e c ~ i p t  to the defelldants for these goods. 
The n i t n c ~ ?  fnrtht r itated that  qome time since a hogshead of tobacco 
got iiijlucrl ill r a i h g  it from a boat, and the president of the company, 
being ~ W C - P ~ I ~ ,  -aid that for any deficiency in the TI-arehouse the company 
v-a, lia1,l~. 

1 I .  . J .  I t  \\a. argued for tlic 1)l:rilltifi: that either as carrier 
or n : i rc l i~uwn~ai i  t l i ~  dt~fc litlalit I\ a i  i )ou~ld to delirer the  goods on hoard 

deftmdniit to be tlnik hound : w t  tlmt n o d d  he to the owner oli lr i  and on 
rr.cp(-t. aiic! for n rc fil-al. thc l)l:~lntlff (~11ild ha1 e 110 action, although 
dall,nge niieht lie done to hi, hoat 111 takillg in  the load under the direction 
of .ome one el,(. Tllc question i4, T h o  is the author of the i r ~ j u r y  snq- 
tailietl by the plaintiff'? TYhcther hound or iiot to delirer the goods to the 
on licr oil 110ard of t l ~ t ~  boat, if tllc tlcfendnnt had midertakeii to load the 
hoat, a i d  by tlic nepligiwt list of ail indifferent rope t h ~  goody fell alld did 
tlie damage, tlic 1)laintifl inight 1x11 e had all action. But, in point of 
far t ,  the dcfelldalit did not unclcrtalie it. There v-as no request to de- 
fe~itlaiit's officers to do i o ;  but, 011 the contrary, the olvner of tlie goods, 
or. nliich is thc same, tlit~ corlsignee, selected the goods and took them 
u i~de r  hi3 on 11 cliargc ill tllc n areliouw, and, taki l~g the +laws about the - - 
establishnlent, he made them do thc nark under his own direction. H e  
did not act as the agent of the clefwidant, it is clear; for he had receired 
no authority as agent, and certainly, if the goods had r ece i~ed  damage 
from falling into the ~vater ,  he could h a ~ e  had no redress against the  
conlpauy for his o~vn  want of skill or carp about his 0x5-rl goods; nor can 
the 1)rcsent plaintiff. I t  ~ o u l c l  be pecnliarly hard if lie could; as a suffi- 

cient rope n as prorided, and oil the spot, by xhich  the goods might 
(330) have been let do~vn safely, hail the ~vitness see11 fit to use it. 

The time nhen the nitness usually took and gare  receipts for the 
goods makes no difference; the substance is, whether he accepted the 
goods and took them into his  o ~ v n  care and disposition, and not whether 
he S a w  a rceeipt for them. 

PER CURIAJI. Affirmed. 
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CHESLEY DASIEL v. DAVID S. TVILKERSON. 

It seems that, although a proposition to compromise, rejected by the other 
party, could not be heard, yet admis.;ions of facts, made by the defendant 
in the conversation with the party prol~osing the compromise, may be 
received. I3nt there can be no doul)t that such admissions are competent 
evidence when made to one who informs the defendant that he 11:~s no 
authority to compromise. 

APPEAL from C ' a l d x d ,  .I., at Spring Term, 1832, of GRAKVILLE. 
Action for slanderous words spoken of the plaintiff, imputing to him 

the crime of s t d i n g  a hog belonging to the defendant, tried on the 
general issue. 011 the part of the plaintiff a witness deposed that the 
defendant said to him the plaintiff had cut the hamstrings of several of 
his hogs, and that one of them was missing; that he had watched for 
the buzzards and could see none, and that he belie~ed the plaintiff had 
killed a i d  eaten the missing hog, and he intended to charge him 
with it as stole11 property, and put the l a ~ v  in force against him (330) 
to the full rxtcnt, as lie, the plaintiff, I ~ S  as big a rogue as any 
negro ill the connty. The witness said, on cross-examination, that in 
speaking of pnttiug the lax- in force he understood the defendant to 
mean the fence lan~. On the part of the plaintiff another witness de- 
posed that the defendant, about the same time, told the witness that the 
plaintiff had cut the hanistrings of his (the defendant's) hogs, and had 
done worse than that, for he had cut a piece out of the ham of one of 
them, and he b e l k ~ e d  the plaintiff had killcd and eaten it. On the part 
of the defei~dant it was stated in defense that he did not mean to charge - 
the plaintiff with n felony, but meant only that he would proceed against 
him uiider the statute for keeping an insllfficient fence and worrying 
his hogs that got into plaintiff's field; and in support of his defense the 
deferidant garc in ex-idc~lce a warrant ~ ~ h i c h ,  a few days after the speak- 
ing of the k d s ,  he took out against the plaintiff under the fence lam. 
Plaintiff then offcred to prove by another witness that after this suit 
was brought the defendant stated to the witness that he had charged the 
plaintiff with stcaling his hog, but that he did so in a passion, and was 
sorry for it. This \ms objected to by defe~idant, on the ground that the 
atlmission was made peilding a treaty of compromise between the parties. 
On that point thc ~vitilcss deposed that he had been plaintiff's surety for 
the proeecntion of this suit, and that defendant, under the impression, 
as the witness thought, that he m s  the agent of plaintiff, applied to 
the mitn~ss  to hare the suit c o m l ~ r ~ m i ~ e d ,  and that the witness im- 
mediately infornled the defendant that he was not plaintiff's agent. 
But the Ivitness further stated that he expressed the opinion to the 
defendant that it ~vould be settled if he would reinstate the plaintiff 
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(331) by paving the costs lie had then incurred and nould sag, i n  the 
p r ~ s t n c e  of some of tlie ~~ciplibors,  that  he n a s  sorry for what 

he had said;  and that  t h c r ~ n p o n  the defendant stated to the witness 
that  lie n a s  nil l ing to do qo, for that in a pasqion he hail c1largc.d the 
plaintiff TI-it11 stealing a hog. and n a s  sorry for n-hat hr had said; that  
the n-i tnc~s made this kuonil to tlic plaintiff, and lie asse~ltetl to com- 
proniist on those terms, but the ilefelitlant aftcrn ards refused. 

The  court n a s  thereupoli of opinioli that, a l t l io~~gl i  a proposition to 
compromise, rejected by the other party, could not be hcar(1. get admis- 
sions of facts made by the tlefenda~it in the conrersation n-it11 the witness 
m r e  competent eTidence. and tlie xi tnesi  n-as alloxied to state to the 
jury that  tlir defendant told him that in a passion lie had charged the 
plaintiff n i t h  stealing his liog, and n as sorry for it. The  court in- 
structed the jury that if they beliered tlie defe~ida~i t  cliarged the plaintiff 
nit11 stealing his liog, the plaintiff n as entitlcd to recorer, whether the 
charge v7as made in express terms or by implication or illnuendo. 

After a verdict a i d  judgment for the plaintiff. the clefelidant apl~enled. 

E.  C. Reurle for plainti#. 
J .  H. B r y a ~  f o r  defendant  

RTFFIS, C. J. Although the cases upon the question of evidence are 
not entirely in unison, yet in some of them the distiiiction mentioned by 
his Honor is taken, and, perhaps, cnough may be found in  the hooks to 
establish the rule to be as laid down on the trial, if this had been a distinct 
admission of fact made during a treaty of comproinise between the 
parties or their agents. But  the decision of that  point is at present 
unnecessary, because it does not seem to tlie Court that  this can be fairly 
treated as an admission made upon such a n  occasion; for the ~ ~ i t n e s s  
said expressly that he was not plaintiff's agent, and therefore he  had no 

authority to treat for a compromise, and that  lie distinctly told 
(332) the defendant so a t  the outset. I t  was after that  the defendant 

made the admission as to the nature of the charge he had uttered 
against the plaintiff ;  and there seems to be no ground on which i t  could 
be distinguished from a similar declaration to a n 1  other person or on 
any other occasion. The xvitness v a s  not el-en made by the defendant his 
agent to nlake a compromise n i t h  tlie plaintifl'. H e  migl~t ,  indeed, have 
expected that the vitness, from his good d l  for the parties and his 
relation to them. vould communicate to the plaintiff what had passed, 
and thus pare  the vi i r -  for entering upon a treaty of compromise; but 
he  certainlv did not consider that the witness had authority of ally sort 
in the matter, for, vi thout liesitation, he retracted e ~ ~ e r y t h i n g  1rhell 
informed that the plaintiff m s  willing to make a compromise--not feel- 
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ing bound by anything he had said to the ~ritness or the witness had 
said to the plaintiff. The case, then, seems to be simply this: The de- 
fendant, on being sued for slander, informed his friend what slander he 
had spoken of the plaintiff, and the circumstances under which he had 
spoken the words, and that he then regretted it, and mas anxious to hare 
it settled. There was no treaty then pending, or, indeed, any authority 
to the witness to open one; and therefore the rule as to admissions during 
a compromise does not apply; but the defendant's declarations are ad- 
missions with liberty to the jury to allow them such weight as to them i t  
might seem they ought to carry from the circumstances under which they 
were made. 

There is no error in the instructions to the jury. His  Honor did not 
use the term innuendo in its technical sense in pleading, but in the popu- 
lar one of artful hint or insinuation. Indeed, the use of the word was 
altogether superfluous, as the charge was direct, if the xvitnesses were 
beliered at all. 

PER CT'RIAJI. No error. 

Cited: Nmifk v. L o w ,  64 N. C., 440; B a y n ~ s  I>. Ifarris, 160 N. C., 308. 

PELEG TIT. SPEXCER r. FREDERIC S. ROPER ET AL. 
(333) 

Where a party has heen absent sere11 years. without haring been heard of, the 
only presum1)tion ariqillg is that he is then dead; there is none as to the 
time of his death. Where a 1)recise time is relied upon. it must be sup- 
ported by sufficient eride~lce Iwfore the jury, besides the lapse of seven 
years qince last heard of. 

APPEAL from Sr f f l e ,  J., at Spring Term, 1842, of H Y ~ E .  
The facts in this case were the same as those reported in S. v. M o o r e ,  

33 K. C., 161 ; and the only question was as to the time of the death of a 
party who had been absent seven years and not heard from, the presump- 
tion of death should apply. 

,Shuz~ f o r  plaint i f f .  
Bonnell f o r  defendant. 

NASH, J. When Slwi~cer 1 % .  slloore  as heforc this Court at Jiine 
Term, IS50 (33 S. C., 161) an opinion vas  expressed by the Court, con- 
sisting of the same members as now, upon the question presented in this 
case. I t  is true that it was then incidentally before us, and the decision 
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of the cause n as llot made to rest upon it. The Chief Justice, i n  delir~er- 
ing the opinion of the Court obserred: '(The rule as to the presumption 
of death is that it  arises from the absence of the person from his domicil, 
without being heard from, for wren years. But it seems rather to be 
the current of the anthorities that the presumption is only that  the per- 
son is then dead, namely, at the end of the seven years, but tha t  the 

presumption dot< not extmd to the death haring occurred a t  the 
(334)  end, or any otlier particular time ~ r i t h i n  that  period, and leaves 

it to be judged of as a matter of fact according to the circum- 
stances, which may tend to sat iffy tlie nlind that  i t  Jvas at an  earlier or 
later day." So much of the opil~ion in the a b o ~ e  case is transferred to 
this, because ~ v h a t  7ras thcn but intimated n e  now express as our con- 
firmed opivion. The cases go1 erning this ve re  then examined and 
referred to. T e  have again examined them, and after full deliberation 
see 110 cause to alter our opiliion. 111 Doc 1 % .  S c p r a r ~ ,  5 Barn.  & ,lid.. 886, 
the priliciple v7as more elaborately argued than anynhere else, and there 
it was laid don-n as stated ahole. The judgment 71-as confirmed in  error 
11pon an  appeal. 2 l f a s o l ~  6 TT7il.. 194. T o  the doctrine so stated Mr.  
Greenleaf adds his authority. 1 Greenleaf Ev., see. 41. See also, Best 
on Presumption. 191. 5 s  remarlied by the Chief Justice i n  ..lIoore's 
rase,  the only authority n c can find conflicting ~ r i t h  the abore is Smith .c. 
l i ~ ~ o ~ r l f o t t .  11 S. H., 101. r e  do not feel justified upon it to depart 
from tlie authorities referred to. His Honor laid donn the rule of law 
correctly according to the prayer of defendant's counsel. T h e r e  a party 
has been absent sewn Fears, ni thout har ing  been heard of, the  only 
presumption arising is that  he is then dead; there is none as to the 
i inre of the cleath. I f  it become important to any one to establish the 
 precis^ time of such person's cleath. he nlust do so by evidence of some 
sort, to be laid before the jury, besides the mere lapse of seren years 
since being last heard from. Thi* n e  colisider the settled law, and it 
71-odd h a ~ e  heen 50 declared in ,lloore's case b ~ l t  for the fact that  its 
decision did not require it. 

C'ited: L ' r a g a ~ r  1.. Szcpretne L o d g e ,  1 2 1  S. C., 160. 

(305) 

J .  11. WALKER, ADIIISISTRAT~R, V. ROBERT WALKER. 

1. There i.: no rule of law 1~11ich directs that n consideration is to he inferred 
fro111 the fact of the esecutioli of n :enled instrument. h deed is yalid 
I\-ithont a consicleratiou, and therefore the lam makes no inference, oIle 
\\-a!- or the other, ns  to the consideration. 
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2. To rebut the presumption of the payment of a bond, the defendant proved 
that thc defendant said to the holder, "If jou will prore that it is my 
handwrite, and is a just note, I n-ill pay it" : Held,  that the l~laintiff wa\ 
bound to show, not only the csecutioii of the note, hut also it.; jn\tnes\. 
as, for instance, what it was gircn for, the circumstances under rrhicli it 
was given. ctc., so as to show that it was not obtained by fraud or iur- 
prise, etc., and mas in fact "a juqt note." 

APPEAL from Caldwell, J., at Spring Term, 1852, of R O C K I ~ H A X  
DEBT on a single bill for $40, tried on n o n  r c f  facfum, paymelit at 

and after the day. 'On the trial it appeared that it had been executed in 
1830 to the intestate of the plaintiff, payable one day after date; that 
the defendant had always been able to pay the amount; that it was pre- 
sented to him in 1846, and payment demanded; that he denied its execu- 
tion sereral times, but at  last said to the holder, "If you d l  prow 
that it is my handwrite, and is a just note, I d l  pay it." Two witnesses 
deposed that the signature and the body of it TTas in  defendant's proper 
handwriting. 

Defendant's counsel moved the court to charge the jury that the plain- 
tiff ought to prove that the said note had not been paid. The court de- 
clined so to charge, and told the jury, if the defendant promised to pay 
the note in  question if i t  were proved to be in his handwriting and a 
just note, a i d  they were satisfied from the testimony that it mas 
in  the hand writing of the defendant, it was sufficient to remove (336) 
the presumption of payment; that where the execution of a sealed 
instrument was proved, the law inferred that it was just and founded 
upon a just consideration. The jury returned a mrdict for the plaintiff. 
Rule for a  eni ire de n o w  because of misdirection. Rule discharged. 
Judgment; and the defendant appealed to the Supreme Court. 

Miller and Gilmer for plaintiff.  
N o  counsel for defendant. 

P ~ a ~ s o x ,  J. His Honor charged that "Where the execution of a 
sealed instrunlent is prored, the l a ~ v  infers that it was just, and founded 
upon a just consicleratioli." I n  this there is error. 

We are not aware of any rule of law by which a coi~sideration is 
inferred from the fact of the execution of a sealed instrunlent. No con- 
sideration is necessary in order to g i ~ e  mlidity to a deed. I t  derives its 
efficacy from the solemnity of its execution-the acts of sealing and de- 
livery, not upon the idea that the seal in~ports a consideration. but 
because it is his solemn act and d w d ,  and is therefore obligatory. No 
consideration being necessary to gil-e validity to a deed, it follo~i~s that 
the law does not, from the fact of esecution, make any inference one 
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way or the other in reference to a consideration. A misapprehension of 
this subject may have arisen from the fact that  i n  deeds of conveyance, 
operating under the statute of uses, either a valuable or a good considera- 
tion is necessary in  order to raise the use. Bu t  the general rule is, a 
deed is ral id ~i-ithout a consideration. -1 voluntary bond for money, 
executed to a stranger, and professing on its face to be ~ ~ i t h o u t  con- 
sideration, and for mere friendship, is binding. 

Another view may be taken of the case. The defendant annexed to 
the promise, which is relied on to rebut the presumption of payment, 

t\i70 conditions precedent: First, proof of his handwriting; 
1 3 3 7 )  second,  proof of its being a just note. But his Honor put  the 

case to the jury in such a Imp  as entirely to exclude the second 
condition and deprire the defendant of all benefit from it.  H e  had as 
much right to the benefit of the second condition as of the first. and 

L 

might ~re11 insist upon proof of the justness of the note; as, for instance, 
that  it  shoulcl be proren n h a t  it xvas given for, the circunlstances under 
n.hich it n aq gi\ en, etc., so as to show that it was not obtained bv f r a a J  
or sulyriie, and n a s  in fact a "jnqt note." The promise is exprewxl in 
t h e  nords, "I d l  pay it, if you d l  p o r e  that  it is nly handwriting, 
and is u just nofe." B y  a proper construction, the latter condition may 
ha re  reference to the present as nell  as the p ~ t .  I f  so, the defendant 
had a right to insist not only upon proof that  the note x7as just ill its 
inceptiol~. but continued to be just ;  that  is. had not been paid. The  
matter will then stand thu5: Allthough the note was duly executed, the 
lax- presunles that it has bcel~ paid, and at the same time, according to 
the charge, the lax-, from proof of its esecution, infers that  it is just; 
that  is, has uot been paid-~i~hich inference is inconsistent and repug- 
nant .  This question of construction is not aclrerted to by his Honor, 
although it is presented bx the exceptions. But it is  said, according to  
this construction. the promise amounts to nothing. That  may be so, 
and, if so, it  only shows that the defendant m s  cautious, and was careful 
to require proof sufficient to rebut the presumption of payment x-hich 
the law made in his faror.  

PER CTRIAX. S'enire cle x o c o .  

Ci ted:  W o o d a l l  c.  Precn t t ,  45 S. C., 201. 
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STATE v. JOSIAH IVES. 
(338) 

An indictment for receiving stolen goods murt aver from whom the stolen 
goods were receired. [o as to show that he received them from the prin- 
cipal felon. If received from any other person, the statute doe? not a ~ p l y .  

,~PPEAL from Sef f le ,  J . ,  at Fall  Term, 1851, of Cr-RRIT~TK.  
Defeiidant was indicted for receiring stolen goods, and was convicted 

upon the following counts in the bill of indictment : 
Fifth count: Ahid the jurors, etc., do further present that  the said 

Josiah Ires,  a f t e r ~ ~ m d ~ ,  to n-it, on 1 February, 1851, i n  the  county 
aforesaid, with force and arms, olie bale of cotton of the value of 10 
shillings, and one barrel of ta r  of the value of 6 shillings, of the goods 
and chattels of said Caleh T. Savyer,  before then feloi~iously stolen, 
taken, and carried away, feloii iousl~ did receive and hire, he, the said 
Josiah Ires,  then aiid t h e  \yell knon i i ~ g  the said goods and chattels to 
hare  bee11 fcloiiiously stolen, taken, and carried away, contrary to the 
form of the statutc in such cases made and provided and against the 
peacc and dignity of the State. 

Sinfh  count:  ,hid the jur01-s, e t ~ . ,  do further present, that  a t  aiid in  
the county aforesaid, oil 1 Xarch,  1831, certain goods and chattels, to  
wit, one hale of cotton of the ra lue  of 10 shillings, and one barrel of t a r  
of the ra111e of 6 shillings, of the goods and chattels of Calcb T. Sawyer, 
frloniollsly were stolen, talw~l, and carricd away by some person 
to the j ~ ~ r o r s  u11li11ow11; aild that the said Josiah I r e s  afterwards, (339) 
to wit, on 2 March, 13.31, in the county aforesaid, the said bale 
of cotton and the said barrel of t a r  feloiiiously did hare  and receive, he, 
the said Josiah Ires,  on the day and year last aforesaid, i n  the county 
aforesaid, n-ell kilowing the said bale of cotton and the said barrel of t a r  
to h a w  been theretofore felolliously stolen, taken, and carried away, 
contrary to the form of the statute in  such case made and provided and 
agaiiist the peace a i d  dignity of the State. 

There was a motioli in arrest of judgment, which was overruled. 
Judgment against the defei~dalit, from which he appealed to the Supreme 
Court. 

Attorney-Gencrul for fhe State. 
Heath a id  Ehrilzghuus for defendant. 

PEARSON, J. Defendaiit xTas conricted upon the fifth and sixth counts 
i n  the bill of indictmelit; and the case is here upon a motion in arrest of 
judgment. The  fifth count was abai~doned by the Attorney-General, and 
the cluestion is upon the sixth count. 

231 
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A receirrr of s tden  goods is made an  accessory by the Statute of 
Anne; and it is  proTicled b>- anothrr section of that  statute that if the 
principal felon cscapcq and is not anlenable to the  procpss of the lam, 
then such accessor7 m a -  be intlictwl as for a uli~tlemeanor. This ctatute 
v a s  so conqtrued as to require, in the indictment for a misdemeanor. a n  
arerment that the principal felon was not amenable to the process of the 
lax-. Foster, 353. Our statute, R ~ T - .  Stat.. cll. 31, s e a .  33 and 54, is 
taken from the Statute of -1nnq and has receired a similar construction. 
8. I+. Grof ,  5 X. C., 270, and see the remarks of HESDERSOS, J., in  ,Sf. 2'. 

Goode, 8 AT. C., 463. 

(340) The objection taken to the indictment ib t h ~  abwnce of an  
arerment that the principal felon is not an lenah l~  to the process 

of the lax ; and it is insisted that ,  as the principal felon i.; alleged to be 
some person to the jurors unkno~vn, it could not be averred that he had 
"escaped and eluded the process of the l a r~ , "  in the no r& used by our 
statute, and i t  x a s  urged that  the statute did not apply to a case of the 
kind. 

The Attorney-General. i n  reply, took the poqition that the avc3rment 
that  the principal felon ~ v a s  some person to the jurors unknown neces- 
sarilg included and amounted to a n  arerment that  he had escaped and 
eluded the process of the laxi., so as not to be amenable to justice. This 
would seem to be so; but ~ v e  g i ~ e  no definite opinion. because there is 
another defect i n  the count which is  clearly fatal. 

After averring that the cotton and t a r  had been stolen by some person 
to the jurors unknonn, thc imlictnie~it proceeds: ".iftern.arcli, ~ c . ,  the 
said Josiah I res ,  the said bale of cotton and the said barrel of ta r  felo- 
niously did  ha^ e and recei~-e, nell  knon,ing the said bale of cotton and 
barrel of ta r  to ha re  been theretofore feloniously stolen." etc. There is  
no ar-ermext from ~ d i o l n  tlic dcfenclant receircd the cottou and tar .  TT'e 
cannot imply that  he receired them from the person nllo \tole theni. I t  
nlny be that he rrceiwd thew from some th i rd  peryon: and this ql~estion 
is presented: A. qteals an  article, B. recei~-es it, and C. receives it f rom 
B. Does the case fall ~vi th iu  the statute? TYc think not. The statute 
ohriously contemplatcs a case n hcre goods are r ece i~ed  from the person 
who stole them;  hc is  tcrmed the principal felon. I n  the case p11t abore, 
A. is  the pr inc i l~al  felon, B. is his accessory, but C'. is a receiyer from a 
receirer-all accessory of an  acceqsory. I n  fact, it  callnot be said 

nhether -1. or B. is the principal felon i n  regarc1 to him. 
(341) The statnte does not p r o ~ i d e  for ~ u c h  n case. I t  makes the  

r e c e i v e r  a n  aceessoTy; and in case the principal is not amellable 
to the process of Ian ,  s u r h  c~cc,cso~.y ma? he prozecuted a5 for a misde- 
meanor. Consequently, it  is necessarv to point out the principal, and 
the matter is in1 o l ~ e d  in the doctrine of "principal and accessor." This  
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-and many other omissions are, in England, remedied by the statutes 
William III . ,  and George II., by wliich "tlre act of receiving" is made 
a substantive felony, without reference to the person ~ h o  stole or the 
person from whom the goods are receiretl. C ider  those statutes the fifth 
count, which the Attorney-General has properly abandoned, would be 
good, for the ofiense is to "receive and have" stolen goods. We have not 
adopted those statutes. Of course, the decisions and forms in the modern 
English books cannot aid us. A'. 1..  I I u r i c ~ a ~ ~ ,  2S S. C., 08, presents 

' 

another instance, to proride for n.hich lve hare  no statute. 

PER CURIAM. Judgment arrested. 

Cited: X. T. Beatty, 61 N.  C., 52; 8. v. Minton, 6 1  N. C., 198. 

1. In  an indictment, under the act of 1846-7, ch. 70, for injury to a dwelling- 
house, of which a lessee, his term yet unexpired, has the actual po\ses4on, 
the indictment, if i t  can lie a t  all, must state the property to he in the 
lessee. 

2. But the act does not embrace the case of destruction or damage to buildings, 
etc.. hy the owner himself, and in law the lessee is the owner during the 
continuance of his term. 

, ~ P I M L  from Ellis, J., at Spring Term, 1352, of STAXLY. (342) 
Indiciment for defacing and injuring the dm-elling-house of 

Joshua Hearnes, contrary to the statute. The evidence was that one 
Bowers leased the house from Hearnes for a time and entered into pos- 
session; and when the term was about to expire and Bowers to leave the 
premises, he took up the flooring plank to carry it away, and at his 
request the defendant assisted him, knowing that Bowers was the tenant 
of Heame. Counscl for defendant moved the court to instruct the jury 
that he was not gnilty, because Bowers occupied the premises as tenant. 
Rut the presiding judge was of opinion that the act of 1846-7, ch. 70, was 
intended to prevent injuries to the freehold, and directed the jury upon 
the evidence to find the defendant guilty; and after conviction and 
sentence, the defendant appealed. 

Attorney-General for State. 
Mendenlrall and J .  H .  Br?ycin for de f e j l dan t .  

RCFFIX, C. J. I n  indi~trnents for illjuries to property it is necessary 
to  lay the property truly, and a variance in  that respect is fatal. And 
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nhere  the illjury is alleged to br to a dwelling-house, as in burglary or 
arson at common law, i t  is always laid as thr  dvelling-house of a lessee 
1~210 is actually in possession, and not of the reversioner. F o r  that  
reason this indictment could not he sustained, if any could, for there is 
no ground on which, under this statute, there could be a departure from 
the usual mode of laying the propcrty in the lessee arid occupier. But, in 
truth,  the farts  would not support an indictment in any form, because, 

in the o p i n i o ~  of the Court, the case is not x-ithin the ac t ;  for, 
(343) although it protects houses and inclosures from destruction or 

illjury, yet necessarily an  ~xception is to be implied when the 
deqtruction or damage is by tlie orner .  The  act has in riel17 the preser- 
~x t io l i  of his estate and interest, and therefore has no purpose to 
rcstrain the owler's poner crier his property. The question is, T h o  is 
the on lier n ithin t h ~  meaning of the lan ? His Honor supposed that  tlie 
chjett to plercnt injuries to the freehold merely, and hence that  it 
made nil lful  tlestrnction 11:- a tenant crimiiial. But  that  con.truction 
 ailn not be admitted, for it is neither consistent n i t h  the nords nor the 
1,urpores of the act, as is o b ~ i o u s  from the consideration that it would 
make it a criaw in  a lessee for a long tern1 to "remove a fence" between 
tn-o fields, n h i l ~ ,  on the other hand, it x~ould allow the landlord of such 
s Irqsee n illfully and maliciouslg to pull don n with impunity the dn  ell- 
ing-house on the premises occupied by the tenant, 11-hich would be absurd. 
The act, thrrefore, renders crinlinal xi l lful  injuries by one person on 
the liousc~s or inc los~~rcs  of allother percon, and there is no reason 7i7hS in  
this casc, as i n  others, the  property is not to be deemed in him who is 
i ~ t  the time in thr  rightful possession. If it had been intended to 
clnbrace the act. of d l f u l  waste by a tenant, there ~ r o u l d  h a ~ e  been 
cspress vorcls to take in the case nhere the prcmists are in the possession 
of the offender, as nell  as in that  of another person, as in the modern 
English statute making it criminal to 1 w x  certain houses IT-ith a11 illtent 
to defraud or injure any oth& person, whether i n  the possession of t he  
accused or of another. T i t h o u t  some such pro~is ion ,  this act does not 
extend to nas te  by a tenant;  and if he ~ o u l d  not be guilty, neither can 
one who acts 11-ith him, by his directions. 

PER CTRIAX. V e n i r e  de nouo. 
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DEX ox THE DI-SIISE OF J O H S  L. F1,ORA v. SAMUEL S. WILSOS.  

1. A. devised the premises in clisl~ute, as  fol lo~rs:  "I leud the tract of land 
I now live on unto my mife. (luring the time she re~nains a widow." He 
also lends her certain slaves. "Immeclintely after the marriage of my 
widow, or directly after the death of my wife. Polly, I give all the before- 
mentioned estates. within doors and without, to my loring wife's heirs, 1)y 
consanguinity, with the esce1)tioli of E l i m k t h  J1~1'li(~o11, i111t1 I gire : ~ n d  
I~equeath to her one dollar." The testator (lied in Xay, 1837 ; his will was 
l~roved in the same month. whrn thc widow tlisseiltetl. I n  Augnst follow- 
ing. she intermarricvl with Andrew Flora, ant1 shortly nftrrwttrtls was 
delirered of a child. of which she mis  11reg11:1nt tit the dcath of the tes- 
tator. The chiltl liretl ;~lmut six inonths imd tlirtl, and lrithin a few 
months after the tleath of that chiltl, she had by Flor:t a chilil, the lessor 
of the lrlaintiff. The testator's wife h;td tire brothers :wtl sisters. \rho 
were lirin:: when the testator matle his will. ant1 when he dicvl. The 
ilefeildaut is the heir. c r  ptrrtr, puto'~rcc. of the testator's posthnmous child. 
~ h o  was the heir of the testator: Bv7tl. first, that the lessor of the 
lrlaintiff could not claim :IS heir of the tleccastd child, 1)ecause it did not 
alrpear that he was lmni withili ten mo~itlls after the death of such child, 
and because. ere11 if so l)orn, he \\-as oirly an heir c.c prrrte w,c~ter)rcr, and 
therefore ~ r a s  11ot eirtitleil to the land. tlerivetl to the child. either hy 
tlesceut or derixe, from its father:  Hc7d fttrthcr, that ou marriage of the 
widow, the land rested absolutely ill the child. and upoil its tlratli dc- 
scendetl to its heirs c.r ptrrtc putctxcr. 

2 .  Even if the tlerise were contingent a t  firit. \till the lessor of the plaintiff' 
calmot take : ~ f  one of the rcnlaintler~nt~il. Irecause the  articular r . ; tn t~  of 
the mother, whether determinet1 11y her d i swl t  to the will or by her 
m;irri;~gta. (lid not co~ltiilue to hi.; birth. ant1 coi~iequrntly his col~tingelrt 
e\tate would hare bee11 tlrfeated. 

, ~ P P E ~ ~ I ,  from l l i (k ,  J., at Spring Term, 1851, of C ~ R K I T ~ C I ~ .  
Henry  Bright deriscd the prrmiscs as follows: "I lend the tract of 

land I now l i re  on unto my wife during the time she remains my  widow. 
I also lend rlegro wornail C1:rry and child, Pleasant, Xajor ,  Sylrester. 
,inn, and Amanda to my wife, Polly, as long as she lives m y  
widom. Immediately af t r r  the marriage of my  widow, or directly (345) 
after the death of my wife, Polly, I gire all the before-mentioned 
estates, within doors and without, to my loving mife Polly's heirs by 
consanguinity, with the rsccptioli of Elizabeth NcPherson, and I give 
alld bequeath to her one dollar." Thc testator died on 15 Mag, 1837, 
and his will was prol-ed 011 the fourth Nonday of that  month, and his 
widow then dissented from i t ;  aud in -1ugust fol lo~ring she intermarried 
l ~ ~ i t h  one Andrew Flora, and shortly afterxards slie was delivered of a 
child, of which she was pregnant at the death of the testator and the 
making of his  nill.  The child livccl about six nlonths and died, and was 
the first child the testator or his wife had. Within a few months after 
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the death of that child, Flora an(l n ifc had i swe another child, the lessor 
of the plaintiff. Elizabeth NcPlicrson and four other persons were the 
brothem and siqtcrs of teqtator'. wife. vl io n7ere l ir ing r h e n  he  made 
his d l  and died. The  defendant is the heir PT parte paferna of the 
tcqtator's p o ~ t h n m o u ~  child, v h o  x7as the heir of the testator. Under the 
instructions of the court that the lessor of the plaintiff r a s  entitled to 
the premises, the jury found for the plaintiff, and after judgment the 
defendant appealed. 

TT'. S. H .  Smith and  J o r d a n  f o r  plainfi$. 
R. R. H r a f h  for t l c f c n d n n f .  

RCPFIS, C. J. The  Court hitherto dwiclcd on this will that Bright's 
posthumous child took the premises under the description of "Poll7's 
heirs by consanguinity," as betn-een him and his mother's brothers and 
sisters. TVatlcins 2.. Flora,  30 R. C.,  374. I t  now appears that  she had 
another child by her second marriage, ~ h o  is the lessor of the plaintiff, 

and is stated to  h a r e  been born a few months after the death of 
(346) her child hy the first marriage;  and it n7as held by his Honor that  

he is entitled to the premises. It does not appear horn i t  15-as 
supposed the lessor of the plaintiff deri~-ed title-whether as the heir 
of his half-brother or as a purchaser under Bright's will, ~ ~ i t h i n  the 
description, "Polly's heirs by consanguinity." The Court, horerer ,  is 
of opinion that  he cannot claim in either way, and that  the premises 
belong to the defendant. 

The  premises could not descend to the plaintiff unless he v a s  born 
within ten months after the death of his half-brother, according to the 
serenth rule of descent, and, of course, i t  lies on him to s h o ~  his birth 
to h a m  been n-ithin the period prescribed; vhich  the Court probably 
n-ould not be a t  lihertp to infer from the rague statement that  he v a s  
horn "n-ithin a f m  n~onths" after the death of the other. But  the fourth 
rule of deqcent clearly excludes the lessor of the plaintiff from claiming 
hv descent from his half-hrother, as the latter derived the premises from 
his father by descent or del-ise, and therefore they descended from him 
to his heirs, n.110 Ti7ere of the hloocl of the father. Supposing the premises, 
then, to h a ~ e  rested in  Bright's child, the defendant is  entitled to them. 

S o r  can the lesqor of the  plaintiff claim under the will as purchaser. 
I t  is to be obserred, first, that  it  TT-as clearly erroneous to hold that  i n  tha t  
character the lessor of the plaintiff 11-as entitled to the n-hole of the 
premises, for, upon his own argument, that  he was an  "heir of Polly," 
and therefore n-as entitled the other child n-as also entitled to a moietg, 
and that  descended to the pateriial relations. Consequently, the lessor 
of the plaintiff could, at most, be only entitled to an undirided moiety 
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of the premises, and could not maintail1 this snit without evidencc of 
an actual ouster from that part. Rut the C'onrt is of opinion that the 
lessor of the plaintiff is not entitlcd a t  all u~ltler tlie nill. The devise 
is to the nife for her life or 1dowl1ood, aiid after her death 
or marriage, in fee to her heirs by consanguinity, as pur- (347) 
chasers. That was lield ill the former case; and further, tliat 
the child renfre mafvis was i i r  r e n t  t n  ~ c i f  u7.a at tllt dcath of the tes- 
tator, \\-hen the nill took effect, a ~ l d  that he took a ~estccl estate in 
exclusion of his uncles and aunts, and of all others. But it is said it 
was thus laid down as bctwec.1~ the first child and the uncles a d  aunts, 
and not to thc esclusioli of the wife's secoud child. The same reason, 
lion-ever, on nliich the first child took ill exclusion of the n ifc's col- 
lateral relatiol~s made it tali? ill eschlsioll of a second child; that is, 
that the gift oTer was in remainder and vested in the child in ventre 
mafris inimediatcly on the dcath of the testator. I t  is true, it ~i-as 
formerly held in the courts of Westminster that such a child did not 
take immediately lmdcr a d l ,  but by way of esecutory devise. Bnt 
that was overruled in Ree1.p 1 ' .  Long by the Home of Lords, and the point 
has been considered as settled ever since, as may be seen in 2 B1. Corn., 
169, note, and in the cases cited in the opinion before given on this mill. 
This is clearly not all csecutory derise, hut a case of a plain remainder, 
either vested or contiagent, after the death of the ~vife, or after her 
marriage, if it should first happcll. I t  was treated before as a vested 
remainder, and the only question was, which of two classes of persons 
took under the description, who were both in being at the death of the 
testator. I f  a rested remainder at that time in either set of those per- 
sons, it necessarily followed that future issue of tlie wife could uot come 
in, as there is nothing in the will to prevent its going into full effect 
immediately at  the death of the tmtator. But suppose i t  to have beell 
contillgent at first; still the lessor of the plaintiff cannot take as one of 
the remaindermen, becausc the particular estate of the mother, whether 
determined by her dissent to the vi l l  or by her marriage, did not con- 
tinue to liis hirtli, and conseqnently his contingent renlainder ~ o u l d  
have been d(~feated. 111 no p o i ~ ~ t  of vicv, tliwefore, could the 

Iw entitled, and the jutlgn~cnt must he rcwwed aud a (345) 
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STATE r .  F. GODSET ET AL. 

1. h forcilrle detainer is not in(1ictal)le where the entry was penceahle ancl 
lan7ful. 

2. From the findin:: of the jury that the defendant ' ' z c n 7 ~ t z r ~ f ~ l l ~  and with a 
ctronr: hand detained." it cnmot be implied that the m t r j  n a ~  alio 
unlawful. 

Attorney-Ge~leral  for t h e  S i a t c .  
Gi lmer a n d  X i l i r r  for c l ~ f ~ , i d n n t s .  

PEARSOS, J. Dcfenilant was indicted for a forcible entry and detainer 
at common law. The jury found him not guilty of the forcible entry, but 

guilty of the forcible dctainer, as charged. 
(349) The judgnlerit x i s  a r r ~ ? t e d ,  and the solicitor for the State 

appealed. 
The  Attorney-General admitted, under the authority of S. c. Johizson, 

18 S. C., 3.24, that  a forcible detainer was not indictable a t  common l a v  
when the entry xvas peaceable and l a ~ ~ ~ f z r l ;  but he  insisted that  it v a s  
indictable ~vhen  the entry n a s  unlawful, although i t  Tvas made in  a 
peaceable manner. . 

The question intended to be made is not presented. The  jury have 
not found that the entry n-as unlanful, and there is nothing from xvhich 
it can be implied. I t  is  said that  it should be implied from the finding 
that  he ' ' n n l a w f ~ i l l y  and with a strong hand detained." X012. cons ta t ,  
for it max be that  the defendant entered as a tenant at r i l l ,  or for years, 
or per n ~ ~ t e r  rie, and unlax-fully detained and refused to give up posses- 
sion after the expiration of his estate. Such unlawful detainer xvas 
clearly not an inclictable offcnse at conmoil law, because the entry nTas 
both peaceable and lanful ,  and the reversioner, if h e  callnot enter peace- 
ably, is put to his action. 

PER CURIAJI. Affirmed. 

(350) 
WILLId31 E. FEIiEBEE r. WILLIAM R. GORDOS. 

I f  the vendor of n da re  makes to the vendee. at the time of tlle sale. an 
nffirmation as to the sorn~d~less of tlle slave. ~ ~ l l i c h  is false within his 
knowleclge, he is responsible to the veilciee in clamage?;. 

APPEAL from B a t t l e ,  .I.. at Spring Term, 1S52, of C~RRITL-cr;. 

23s 
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Case for false and fraudulc~it reprcseirtation of sou~ldliess ill tile sale 
of a rregro slare. T ' p n  the trial thew was e~idcnce given tending to 
show that the slave in rpestion was unsollnd at the time of the sale, and 
that the defendant k~ien- it. Al 11-itness IT-as called who testified that she 
was present whcn the plaintiff purchased the s law;  that she heard plain- 
tiff ask defmdant if the slaw was sound, to which he replied that he 
was, so far as he k~lcu-; that plaintiff then inquired d c t h e r  he collld 
warrant him to be sound; that defer~dant said he would not, but plaintiff 
must take him as defendant had taken him. I t  appeared that defendant 
had purchased the s l a ~ e  tn70 days before at a public sale, made by a 
guardian, who announced that he vould not warrant the soundness of 
the slave, and the purchaser must take him at his risk. I t  also appeared 
that the plaintiff was at the sale and bid, and that the d a r e  was not 
present when the plaintiff purchased him. Defendant's counsel con- 
tended that as the plaintiff had purchased the d a r e  at his own risk, the 
reply of the defendant, when asked if the slave was sound, x7as not suffi- 
cient to make him responsible, ex7en if the jury should beliew that he 
knew the slave to be unsound, as he had not used any artifice to prerent 
the plaintiff from discol-ering the defects of the s l a ~ e .  

The court charged the jury. upoil this point, that if the de- (351) 
fendant had said nothing, he m-ould not hare been responsible 
had he used no artifice to prevent the plaintiff from discorering the 
defects of the said slaue; but that, as he stated the slave to be sound, so 
far as he knew him, if that statement were false within his knowledge, 
he was responsible for it, as a false and fraudulent representation. 
Verdict for plaintiff. Motion for a new trial;  motion overruled. Judg- 
ment, and defendant appealed. 

H eaflz. for pluinfiff. 
Smi th  for defendant. 

NASH, J. Thc charge of his Honor was entirely correct. Whcn an 
article of persoiial property is sold with all faults, the doctrine of careat 
~ r n p t o r  certainly applies. The very object of introducing such a stipula- 
tion into the contract is to put the buyer upon his guard, and t21row 1111011 
him the burden of examining the article and guarding himself against all 
frauds, as well those which are secret as those which are apparent. But 
the rule never was adopted to encourage fraud aud deceit or false d e a l i ~ g  
between man and man. The priirciples of the commou law are based on 
morality-not an abstract or ideal morality, but one encouraging and 
enforcing free dealing between man and man. When, therefore. in  a 
contract of sale the relidor affirms that which he either kno~r-s to he 
false or does not know to be true, whereby the other party sustains a 
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loss, and he acquires a gain, he  is guilty of a fraud,  for  which h e  is  
answerable in damages. T h e n ,  therefore, sued for a deceit in the sale 
of an  article, he cannot protect himself from responsibility bg showing 
that  the vcndee purchased n i t h  all faults, if it appear that  he resorted 
to any contrirance or artifice to hide the defect of the article or made a 

false representation at the time of the sale. The  fraud may exist 
(3.52) either in using means to conceal the defect or i n  a false represen- 

tation of the condition of the article. The  case n-e are  consider- 
ing states that  there was e~ idence  tending to show the unsoundness of t he  
rlcgro a t  the time of the sale, and of defendant's knowledge of the fac t ;  
and it shom, also, the assertion of the defendant that  he  was sound so 
f a r  as he kne~v. The questions. both of unsoundness and the s c i e u f e r ,  
n7ere left by his Honor to  the jury, v i t h  the direction that  if the  state- 
ment made by the defendant as to the soundness "mas false within his  
l ino~~ledge,  he was responsible for it as a false and fraudulent representa- 
tion." TTe concur in this opinion, and i t  is sustained fully by Schneider 
2'. Hecctli, 3 Camp., 505. The ~ ~ o r d s  of Chief Justice Nunsfield are  
strorigly applicable to this case. I n  the conlmencement of his opinion 
he remarks: "The xords  are  T-ery large to exclude the buyer from calling 
upon the seller for ally defect in the thing sold; but if the  seller TTas 
guilty of any positire fraud in the sale these words will not protect him. 
There might be such fraud, either in a false representation or i n  using 
means to conceal some defect." See, also, 2 Steph. N. P., 1253; Xillish 
r. Xot fer i .c ,  Pea.  S. P. Cases, 156. 

S o  error is  perceived in  his Honor's charge, and the judgment i s  
affirmed. 

PER CTRIAJI. N o  error. 

C'ifecl: Luilir I.. S h e m e t * ,  93  X. C., 1 6 0 ;  TT71tifvzir-c c. H e a f h ,  15.5 
S. C., 307. 

(353)  
WILLIAM SLADE v. JOSEPH H. ETHERIUGE. 

1. 111 ascertaining the bouiidaries of a grant. when a point is described as 
Iwing a given distance from a certaiu other point. a direct line is implied, 
unless there be something to rebut the iml~lication. 

2. The circuinstance that both lloints are on the same river has no tendency 
to destro>- the iml>lication. 

&PEAL from D i c k ,  J., at  Spring Term. 1852, of ?\I IRTIS. 

T ~ , e s p c t s s  quai-e clnzrs~i?n frey i t .  Plaintiff claimed title under a patent 
to Slade, IT-hich patent was bounded on the north by the second line of a 
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patelit to  o i ~ c  Taylor, niider ~r-hich the defeildniit rlaimctl. The last- 
~ n e ~ i t i o ~ i e d  patcwt calls to hcgin at a pnni oil Xon~lolic Eirer ,  half a mile 
belon- Qluitsnp. The g11111 could not be found. 

Plaintiff prored that many years since tliere \\aq a 1ai1di1l.g (2:lllcd 
Quitsny, n.hic11 was 011 the Bertie side of t l ic ' l ion~~oke I t iwr .  Hc f u r t l ~ c r  
pr01 ed that  ~) (TSOI IS  c ros~ing tlie ri7c.r at t11i.i landing landed on the 
X a r t i n  sidv of tllc river, at a largcl oak, nllirll itood i~ea r ly  oppos i t~  to 
the l : ~ i d i ~ i g ,  nliicll pl:lce n-as also called Ql~ i t s i~y .  R e  fnrthci* p1 .o~c~1  
tliat Lcwis Bond, ail old Inall, ilon dtwl, a d  xllo \ \as at o11e tinic~ tllc 
owlcr of t l ~ c  l:l~ltl :it tlii~ o:tk olr the. 1Iarti11 'idc,, told tlw \ ~ i t ~ l o - ~  t h t  
the place 1v11cr~ the oak stood n a s  called Q n i t s i ~ ~ .  I t  ~ v a s  also proved . . 
that  the oak has since I)tcn cut doun, hut the s t ~ m p  i~ ?till ~ N H : I I I I I I I ~ .  

I)ef(wd:r~~t then p r o ~ e d  that  a sycaniore on the hailk of the r i ~ c r  was 
thc tcrrni~lat io~i of tlic third l i ~ i c  of thc 'Taylor patent, :uld t l i ~  fo l~r t l i  
taonlc~r of said ~)ntcwt;  a ~ l d  11c c.o~~trlrtltd that t l i ~  it~irllp aforcwicl hntl 
not I w i i  satisfactorily 1)rorrcl to b~ at Qnitq~iy laiiding, :rid prnycd the 

wcw. Ikfeiidant also reclucstetl t l ~ c  court to instr l~ct  thc jury that, s ~ l p -  
posil~g they fo~nii l  Quitsny, to bc at the stump before rncntioiictl, it  w:ls 
their duty to run  a direct l i ~ l e  so 21s to strike the bank of the, rivcia half a 
mile belon. QuitsliS, a l ~ d  in tllat n.ay to ascertain thc b ( @ ~ ~ ~ ~ i i r g  corllcr 
of the Taylor patellt. 

The  court refused the ilistructiolis prayed by tlir ~ l e f ~ ~ d a ~ l t ,  b ~ i t  
cl~arpcd the jnry that  it n a s  for thrln to tlccide \vlwth(~r tlic phil i t i ff  
had laid before them snfficicwt t ~ r i d e ~ ~ c c ~  to satisfy tlieni that  tlw s t~in lp  
:rforcsaid n as at thc placc called Ql~i tsny ill tlir 7'aylor yatt>nt; and if 
.it ~ 1 s  prorccl tlint the stlump was 011 tllc, rliargill or b a ~ ~ k  of the ri\c3r, 
thcu, as tlic last call of the Taylor pa tc~i t  v a s  from the sycainore  do^^ 
thc 1 - i r c~  to tlic first station, it Jvas their duty to follon tiit. rr~argin of 
tlir r i w r  from tlic stnml) half a mil(, don11 tliv riyer, in order to ascer- 
tail1 where the gurii, the b('gii~lli~lg oori~er of tllij Taylor p t r n t ,  had 
stood. 

Vtxrtlirt for plaintiff. IZule for a lien tr ial ;  rnlc discl~:lrgc.d. Judg- 
I I ~ P I I ~ ;  ;111\1 def~~lldallt i~pl)('aled to tll(' Slll)rc%lc~ ('olll't. 
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on the ba111i of the, r iwr ,  thence don 11 thc r i r r r  to the beginning. It n-as 
p m ~ ~ e d  that  n black-oak stunq) on the bad;  of the r i rer  n7as at a landing, 
:tnd n-as thc placc called ('Quitsny." Thc gum could not he found. 

Defcl~dant's connsr~l rcqucstcd the court to instruct the jury that  "it 
m s  their d n t r  to rmi a r l i i  wf l i i l i ,  so as to strike the ha& of the r i ~ ~ e r  
half a mile blow t l i ~  ~ t l m p ,  and in that y a y  ascertain the location of 

the gum or bcginni~lg corner." 
(3.53) Tlic conrt refnqed i o  to charge, hut i~istructed the jury, "That 

as the hi;t call of the Taylor grant n-as from the sycamore d o ~ m  
the r i ~ e r  to thc firbt station, it n a s  their dutv to follow the margin of 

L 

the r i rcr  from the stump half a mile donn the r i ~ e r ,  in order to ascer- 
tain  h here the beginning corner had stood." 

I n  this there is error. V h e n  a point is deqcribed as being a g i ~ e u  
diptancc from a certain other point, a d i w f  l i i l ~  i q  implied, unless there 
be something to rebut the implication. T e  are not able to perceive hon- 
the fact that the stump, in this case, stood on tlie r i~-er ,  and the gum also 
stood on the r i w r  a half mile helon-, has any tendency to show that  a 
direct course is ]lot to lic adopted. If  one is traveling by water, and 
asks the distance to a certain place, a1.o 011 the na ter ,  r e  are apt  to tell 
him according to the conrse of tlie stream. I f  he is traveling by land. 
we are apt  to tell him the distance according to the conrse of the roads. 
n u t  surlevors and mathematician. speak of distances according to  
straight lilirs, n ~ i l  arc a l n q s  so to bc u~ ide r~ tood  unless there is  some- 
thing t o  &on- to the contrnrv. 

H i s  Holror n a s  of opinion that  the l'ast call, being from a sycamore 
on the r i ~ e r ,  d o t i  n t h e  T ~ I . P I .  to the beginning, justified a departure from 
a direct line. That  is t rue ill referelm to the last or *'closing line" of 
thc. g ran t ;  but it has no bearing on the line from the stump to the gum. 
This lattcr lilir c.ol~stitntes no itart of the holu~da?, bnt is inerely p i r r a  
to fix the location of thc bcgini~i i~g cor1ier; so the closilig line has not11ing 
to do with it. 

A warrailty of the som~tllws.; of n slave illcluiles in it a stil~ulation that there 
is no defevt in ti11 q e  so :IS to make it unfit for ordinary purposes. and. 
therefore, if the dare  is i~cnr-.;ighted. there is n breach of thc warranty. 
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- , ~ P E A L  from Ellis, J., at Special Tcrm, in June, 1851, of T t r ~ 1 < ~ .  
Assumpsit upon thc IT-arranty of a femaIe slal-e to be "sound and 

healthy." Plaintiff contended that the slam mas defectire in her vision. 
The proof tended to show that it was a case of near-sightedness, and the 
court mas askcd to i:istruct the jury that if that was the defect complained 
of, i t  was not a case corered by the terms of the v7arranty. The court 
declined to give this instruction, and told the jury that although i t  was a 
case of near-sightedness, if they bclie~ed from the eridence that the 
slave was thereby rendered incapable to perform the common and ordi- 
nary business in the house or field which slaws are taught and expected 
to perform and are usually required of them, the defect mas an unsound- 
ness, and the plaintiff was entitled to recorer damages, etc. The jury 
returned a verdict for the plaintiff, and from the judgment thereon the 
defendant appealed. 

Busbee and G. IT'. I laywood  for p l a i n t i f .  
A. TV. X i l l ~ r ,  8. F. ,11001'~, and  J l c R a e  for defenclunf.  

PEARSOS, J. Plaintiff paid a sound (fair)  price for the slave, (357)  
and the jury find that by reason of a defect in  her eyesight she 
was unfitted for the serrices ordinarily expected of slaves. Plaintiff 
further endeavored to protect himself by requiring a warranty, i n  which 
not merely one word, which is usually considered sufficient, but two 
words, "sound and healthy," are used, for the purpose of binding the 
defendant, and protecting the plaintiff from loss. The word "healthy," 
in  its ordinary acceptation, means free from disease or bodily ailment 
or a state of the system peculiarly susceptible or liable to disease or 
bodily ailment. The IT-ord "somd ,"  nhen superadded and contrasted to 
''healthy," in its ordinary acceptation, having reference to animals ,  
means  hole,^) "right," nothing '(wrong," '(nothing the matter with it," 
"free of any defect by 77-liich it is unfitted for the services usually per- 
formed by animals of the like kind." This definition is derired from the 
decided cases, in which such is held to be the meaning of the word in  its 
ordinary acceptation when used in reference to animals. Simpson, v. 
Z c K a y ,  34 K. C., 142, and see many cases cited by Oliphant on Horses, 
Law Library. When used in reference to wood or regetables, or other 
inanimate substances, "sound" means free of decay or rottenness. When 
used in reference to animals, and applied to the mind, it means that 
neither from nature or disease, nor other causes, the mind is incapable 
of performing its ordinary functions. When applied to the organs of 
seeing, hearing, smelling, etc., it means that the organ, neither from 
nature, disease, nor other cause, has any defect which makes it incapable 
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which makes me nirhholcl my asscl~t  f rom it.  On t h e  contrary, t h e  safe 
rule  seems t o  me to be tha t  a n  an imal  i s  t o  bc taken  a s  sound of body 
each of whose orgalls i j  exempt both f r o m  decay or  present disease. 

PER CI-RI.~II. S o  error .  

C i t e d :  I l n r re l l  r .  S o l  z~il i ,  50 S. C.. 31  ; X C L P ~  r.  TT'addill, ib id ,  139 ; 
XcKinno i z  r .  - 1 I c I n f o ~ h ,  95 S. C., 9 2 :  TI7renn c. X o ~ y a ~ l ,  145 S. C., 10.5; 
Rober t son  r .  H a l t o n ,  156 S. C.. 120;  Hedges c. ,\'with, 158 S. C., 260; 
T o m l i n s o ~ ~  I . .  Xorgn i z ,  166 S. C'., 560. 

(361) 
ELIZABETH TITALTERS r. CLEMEST H. JORDAS ET AL. 

1. Cnder our ctatute (Rev. S t a t .  cli 121, see. 11) barring the claim of an  
adultre>> for don7er, "lf she willingly leave her husband and SO awaj  and 
contniue nit11 her adulterer," although the wife doth not continually 
remain in adulterr n-ith the adul te~er .  yet if she he ~ v i t h  him and commit 
adulterj,  it i.: a "continuinc" nithin the statute: and if she once remain 
~ r i t h  the adulterer in adultery, and he afterward4 keel) her against her 
will, or if the adulterer turn her a n  ay. <he shall .till he .aid "to conti~iue" 
v i t h  the adulterer, n-ithin the ktatute 

2 .  There mag- not be any adultery before the wife leaves her hnhband, nor an 
elopement with the man ~ i t h  n-horn she afrerwnrd.; committed adultery, 
I)ut she is barred by adultery with any  erao on, znpervcnicnt upon her 
n-illingly lenrinq her liusl~nnd. 

3. Eut. in order to wpport. under this statute, a bar to the claim of dower. it 
nlllct nl)pear that the n ife z c ~ l l i i ~ q l ~ j  left her huib;ind. If clriren away by 
him or by hiif C O I ~ ~ I I ~ P ~ O I I ,  the nife  doe, not forfeit l1er dower. 

4. I t  is in~mnteri:rl IT-llether the adultery n-as committecl before or after the 
separation. 

PEIRSOX. C. .J.. tlis\entinq. 

APPF.\L f r o m  ('cr7tlwel7. J.. a t  S p r i i ~ g  Tcwq 1S52, of PERFOX. 
FETITIOX f o r  d o ~ r r r .  T h e  d r f c ~ ~ d : ~ l ~ t s  l?lcadccl ill ba r  t h a t  the  plaintiff 

v i l l i ~ i g l ~  left h t ~ r  I l u s l m ~ d  a ~ i d  ~ v m t  :lx-a>- and  1i1-t.d i n  adul tery wi th  a 
cer tain 11cgi.o .slay: ~ r i t l l o u t  all:- rwouciliiitio11. 011 tlle t r i a l  eridence 
n-as given on tlw par t  of tlle d e f w d a ~ ~ t s  t h a t  the  h u s b a ~ d  a n d  r i f e  were 
l i ~ i i i ~  a p a r t ,  :md tha t  a f c v  molltlls af ter  the  separat ion 11e filcd a bill 
against her f o r  a divorce f o r  cause of adnl terv ~ i t h  a cer tain ilcgro. by 
n-horn she hec:me p r c p n m r  of a child, of n-hich she n-as aftern-ards 
delivered. K h e i l  the  C!Ol?y of t h e  hill \\-as sen-ecl, i t  TI-as read t o  h e r  
by t h e  n . i ~ ~ i c s i >  v h o  asked hc.r if i t  -\\-as so, a n d  she held 1111 the  chi ld 
slid said it vould shon- f o r  i tsclf ;  ~ r h r w u p o n  t h e  x-itness s tated h e  
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tho~lght it naq a iiegro child, and asliccl her if it  were  rot; and (362) 
she r e p l i d  that  she \\-as llot the first ~vh i t c  woman tliat negro had 
taken i n ;  that whcn 1 1 ~  first came about her, she hated him, but that  
after a n l d e  she lo\-ed him better than  allybody in tlic world, and she 
tholight hc niust hare  girelr her sornetlliiig; that  the ~vitness then said he  
did not blarne her husband for what lie hat1 done; and she replied ?he 
did not blame hill1 for ~llytllillg ~ 'xccpt that  lie drove her off before he 
lrnen- whether it would be a black child or not;  a ~ l d  the witness ren~arlwcl 
that she supposed lie had good reasons to belierc it.  O n  tlie par t  of the 
defendants further critleiicc n a s  g i ~ e n  that  the hnsband and wife had 
been married a i d  l i d  together screral years, nnti l  three or four months 
hefore the llnsbairtl'? death, and that  upon t11c separation the wife went 
to the house of anotlic~. lwrsoll to s tay;  and er-id~nce mas also given tend- 
ing to shon, as it scrmed to tlie c o u l ~ ,  that  after the  separation the 
plaintiff cornmitied adnltery wit11 a negro man, and tha t  she continued 
apart  from her husband, vitliont anF reconciliation, unti l  his death, and 
4nce  tliat time has been a l e d  \\-oman. 

On the part  of the 1)l:lintiff a witness deposed that  O I L  tlle day of the 
q a r a t i o n  the husband seut for liiril, slid as 11c X:LS going to  the  house 
llc met the plaintif  collli~rg :tn:17 ill tears, ; I J ~  that  when he  got there 
the l111sband told him 11mt 1 1 ~  11ad understood llis wife n7as pregnant by a 
I q r o  man, a ~ l d  hc had tlriren tlie strumpct off, and she should never l i ~ e  
n it11 him agaiir. 

Counsel for  dcfr~rdaut nrorcd the court to instruct the jury that  if the 
plail~tiff cohabited v i t h  a llegro man beforr the sc~paration, and that  
came to the lmsbancl's kirowledgc, and v a s  the came of the separation, 
11w plaintiff did \\-illiugly leave her hnsbantl m.ithin th r  meaning of the 
I n ~ r ,  a ~ r d  r a s  barred of her donor, nltliougl~ the husband ordered 
1wr a ~ m y .  The colirt r e fnwl  to g i ~ e  the illrtrnction as prayt~tl (363) 
for, and told the jnry that if the hnsbancl ordered her away, 
rliongh for the cansr of aclnltery, she could not be considered as williligly 
loaring 1lc.r lm~hairtl xvithia the meauing of the act, arid n-odd not be 
barred of hcr clo\wr. tllmigh shc had cominittcd ad~il tery.  

The coiulsel the11 prayed tllc court to i11struc.t the jury tliat t h e  was 
eridei~ce that  tllr ldai~rt iff  co~ltinuctl n i t h  her adulterer after having 
l t f t  her husbaild. Tlic court refused to  gi\-c the iastruction, and told 
the j,lry thcrc. n:rs 110 e~-idcnce that  she continl~ed with her atlulterer, 
~ r i t h i n  tllr meailillg of the law. 

Counsel for the d~fe~ ld :~ i i t  f ~ ~ r t l l e r  prayed tlie colrrt to instrnct thc. jury 
that  if the I,lailltiff' 31 as guilty of adultery, without the s a ~ ~ c t i o n  of her 
husband, tlle intt~lner of 11er going away from him, whether by or without 
his orders, mude no d i f i c r e~~ce ;  and also that  the mere manner of her 
re~naining np:rrt, whether in  adultcry or not, made no differc~nce; tha t  
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a d n l t ~ r y ,  n.itlionr tlic. s a ~ ~ r t i o l i  of tlir, h i l s h a ~ ~ i l .  was a bar  to  the plai~i t i f f ' s  
right of (leu-cr. :111d tlixt 11ot11ilin rcmorcd i t  hnt r e c o ~ i e i l i a r i o ~ ~ .  T h e  
court r c f n w l  to  give tlir  iilstrnctioirs as prayed, lj11t i i i s t r n c t ~ d  the  jury 
t11:lt tllc a r t  of sryaratioir 1I:nst 1)c ~ - o l n t ~ t a r g  on the, par t  of tlic wife, a n d  

. . 
th:rt tliorc, 11inqt 1x7 :I r t ~ i - ~ ~ a i l ~ ~ i l g  au-a>- and  a c o ~ r t i ~ i n a ~ i c c  iir ~.c~pr~atccl acts 
of ae ln l tcy  i l l  o r ( l ~ r  to h i l i g  t l i ~  c a w  ~ ~ i t l i i ~ i  tlirz i i ieaui i~y of tli t~ Ian-. a11d 
t1i:tt a siii,yli : ~ c t  of acli11tcr~- n-it11 Iirlr adnltc.1w :lftcr tllc st~l)aratioli  x i s  
i ~ o t  silffic~ic.lit to  11ar tlic, l i h i i ~ t i f i .  

r -. I I I O  j ~ i r y  fo1111~1 th(.  i - w o  f o r  t l i ~  p1:iiiltiff. : I I I ~  : ~ f t c r  21 j ~ i ( l ~ p r ( ~ l i t  : L I I ~  

; in .>~~.d of 1111. n.rit, a:) :11111i':il "-:IS :~llo\\-cd to tlic. dcfclidal~t;. 

4 I I ,  . . i f  t l i ~  ca-c. d c l ~ c , ~ ~ i l c d  I I ~ I  the, col~rc~ct i lc~s~ nf t l i ~  
l a r t t ,~?  11:wr. of tlic i~ i ; t ru r t io~r* ,  tlic j ~ ~ t l g m c ~ i t  n.ol11d 11i) i*iwr.cd, 

:I.: T,oril ('(,kc, 5 t ; l r c . G  \ r ~ y  esl~lic.ii!- iii 2 I l i t . ?  43;. t1i:it :1111(.ir t l ~ o  n-ifc 
clot11 I I O T  I ~ I I ? I T ~ I ~ I ~ : ~ ~ ~ ~  ~ ~ ( ~ ~ I I : I ~ I I  ~ I I  ~111iIIti'ry ~ ~ i t h  thil :~i~lilti~rc'l ' .  yet if 
1 1 , .  xit11 11i111 ; , I ! ( ?  (.oi1;111it ~~cl i i l tc . r~- .  it i q  :a t a r r y i ~ ~ g  ~ r - i t l i i ~ ~  t 1 1 ~  ,<t:ltute 
1:; Ell.  T.. (~11. 3. ii-liivh is r ( > i ; ~ ~ : ~ c t ( d  i11 I ~ T .  S t : ~ t . ,  rli. 121, ,.:IT. 1 1 :  : I I I ~  

tll:lt if -lit, G I I I ~ ~ .  rc.!1i:ii1i \\it11 the  n t l i ~ l t c i ~ ~ r  ill atll~lrcr!-. :111tl : ~ t ' t c ~  lie 
lict~1)(.rlr II(,I. ; i ~ : ~ i i i , ~ i  l~c.r xi:\ .  or if tlic : i t l ~ ~ l t c ~ ~ ~ c ~ r  tlirii l i ~  a\;-:I!-. ,nlr slit 
,<11;111 I I P  .:1i(1 I ~ ~ O U O ~ ;  / , I I I H  u ~ l t ; l t v ~ ~ ,  ~ \ - i t l i i ~ l  111~ s t : ~ t n t ~ .  I ~ I > ~ ~ I I > , . I ' , , ! ~ ~ I ) I I  ( ~ .  

( ; , Y I / I I I I H .  6 Tj i~ i ,~ . .  I:;:, ia :11w :I v l c : ~ ~ ~  : l l i t l~rr i t~- .  a11c1 111)ol) son1111 W:I>IOII, 
t11;1 t t 1 1 r . 1 ~  ~ i c ~ ~ l  i ~ o t  iit. a1 I:,- a(l111tc.ry I d o r e  t11v n-ife lc~a~-c.s t l 1 c 1  I ~ ~ ~ s l u r ~ d ,  
I I O I .  ; I I I J -  c , l o l j ~ ~ n ~ w t  \\it11 the  :~!:III  ~r-it11 whom slic :tftc,rn-:rrds iw1111iiits 
;i t l~~ltc.r,~-,  1~1it t11:it .*11c i q  1 1 : 1 i ~ i d  11)- :ad~~ltc.ry ~ v i t l ~  aliy l jcwoi~.  c.~~tirc,ly 
i 1 r c ~ i ~ ~ t  I I  ti^ 1 1 1 i i 1 1 i 1  o ~ i t .  7'11e.r;~ n-a, cri(1e11c.e 
I\-liic.11. i11 tlic. opi1:ioil of th(. c o ~ l r t ,  tc,~~clcd to ~) rov t '  all :tct of :itlnltcl*y 
v.itli :I lic.gi~) :rftixr tho sq~:\r:rtioli. tliougli lie is  iiot iclei~tified to  be tlip 
s:ilt~c> o ~ ~ c l  \\.it11 wliolii tllo plai~l t i f f  n ns gui l ty  n-ldc. li \-il~g wi th  11c.r hns- 
I I : I I I I ~ ;  ;11:t1 tll:it (.as(> t!i? :111tlioritics sllon- to 1)e n-itllin t h e  statute, pro- 
Titlid i t  w l >  211-o ~ \ - i t l ~ i l !  it ill rcq)cci to  tlic callse of her  Iea\- i i~g l ~ r r  
i s 1 1 1 1  I I I A \s  to tllai, i t  see1115 clcnr n p o i ~  tlic c ~ i d c l i r c ~ .  a11d 
s t a ~ t d s  atl~iiitted ill the, first l iart  of tlw i i i s t r u c t i o ~ ~ s  p1*ay~d,  t h a t  tl ir  
1 1 1 : 1 1 1  r i l l  I l o  1 I T h a t  Ijt~iiig so? i t  appe:~r.< to  tl~c. 
C'olirt t1i:it :Iw lllailitiff C : L I I ~ I O T  be said to  h a w  n-illi~iglj- left  he r  l i~~shai icl ;  
hut tha t ,  011 tlic co!~ t lw>- ,  she, left 11in1 against her  \Till, mid by 11 is c o ~ ~ i -  
1)111sio11, mcl t l l ( ~ l ~ ~ f o r e ~  tlicl ( ~ a w  is i ~ o t  ~vitllilr t h e  act ,  though she af ter-  
71-artls c~onirnittctl : ~ d ~ i l t e r y  n.itli u lien. or f o r n i ~ r  ndultcrer.  T h a t  being 
so, :ill tlic o t l l c ~  i ~ ~ > t m c t i o ~ ~ ~  bec:mie immaterial ,  a ~ l d  all:- error  ili t l ~ e ~ l i  
o~igl i t  nut to  p r o t l u c ~  a reversal of the judgmc~i t .  



The  words of the act are in the c.o~rjii~lc.ti\ e ,  alrd p l a i ~ l  in thcwi- (363)  
sr lws;  aild ill such a case it \ \ o d d  wcnl to hi, t l ~ c  p r o ~ i ~ i c ~  of tlli. 

i e : ~ i ~ i g .  'I'llcwforc, appa rc~~ t ly ,  t l i ~  i~rgrcdieltt that  the wife shoiild 
15-illiirglq lcare Iicr linrband n-ns ill t ~ c ~ r y  c:tic t-xwltial to tlitl h i ~ r  of tllc 

forc i l~ l t  al)dnctio~l of a n oiliali hy sonic o t l~cr  rlialr, contrary alikc to  her 
o\ni n ~ d  her liushaild'~ n ill, aild her c.ollscllt nftcrn ards to l i w  ill 
adult try ~ r i t l i  lier violator; aud it is in rcfcrcllcc to that  care it is iaid 
slic loses her dolr-cr. for the causex of the, bar of I i ( v .  don er  is  ilot tlic 
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manner of the going axay,  hnt thc i ~ m a i n i n p  11-it11 the adulterer. That  
i c  fo~uitlccl ori cood reason; for tlic husband n a s  in no manner acceworp 
lo her tliqho~lor. arid >he did fiiia1l~-, thoupli not a t  firqt, consent to it. 
h t  i t  caniiot hc snppovtl that  h r d  Coke ~vould pnt or1 thc same footing 
a case in nhich  n linshand aitlcd in  forcing liis n-ife to submit to the 
~ i o l a t i o ~ ~  of her perwii h- one n-ho took her an-ay against her d l ,  
thouah. after 1 1 ~  degradation. qhch might continue to  l i w  71-ith the 
1.217 i.11~~. S o r  can it he more reaw~inbly collected ar liis opinion that any 
c a v  of coaipnlwry r \ ~ ~ u l s i o n  of tht. wife by her hnqband could possibly 
he t lemi~t l  licr l e a ~ i ~ ~ g  aild going a v a y  nillingly. The  two propositions 
arc directly colitratlictory in twmq; mid no olle could suppose such a 
case n itliin t l i ~  n ords 01- 11ic:aiiing of t h ~  l ax .  if the expulsion were 
u aliton a11d rnllirol oked. 111  -ucli a caqe the q n b q u e ~ i t  adultery n.ould 
1 (I reear,letl ne n ~ in tu ra l  conwpiclice of the hmband'r  mong ,  and he * 
could tabc 110 lxwefit from it 11or dcpri\ r his n-ifc of any. 

I3nt it is s:~itl this n-as not a 71-rong done to the woman, but it n-as an 
act iileritcd licr dq)r:!~ity a i ~ d  ~ I R R P ~ I ( ~ S S ,  slid deliiallded by his honor; 

and it is t r ~ p  there ~o l l ld  he' 110 greater in jury  inflicted on the 
(36;) i*ights or feeli~igs of tht, 1111ql~a11d than that  perpetrated by this 

7riJmal:. P,nt tlic Courr has no right to he vise beyond the Legis- 
lat~irc.  an(l make a Ian- for :I hard caw. nor, n-hich is tlie enme thing, 
l~ri l ig such :I caw n-itlii~i tlie st:it~itc' the mxils  of n-hicli r i l l  coyer it, 
and n-liich m s  n:atl(, c l i r ~ r s o  i n t  r r  if 1 1 .  The 1 ; i ~ s  must be fralnptl and 
construc'cl upoil p i i w a l  pr i~ ic ip l r .~ .  arrd not m r y  to meet contingcncits no t  
ill the colitci~ll)l:itiouu of t l ~ t ~  LcgiJatnrc~. Tlicrrfore, the constrirtiou of 
tlic 21c.t c a ~ ~ r t o t  1 1 r .  iiifli~(~liiwl br t l i ~  fact t l ~ a t  the husband drorc this 
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of doing so, the objcct of tlie act is adultery wbsequent to the willing 
learing of the linsband. It xvah w r y  fairly argued a t  first that  the case 
contemplated ill the act was 11ot only that  e s p r c d y  mentioned, i n  which 
the wife willingly left tlie husha~itl, but that  albo the un~vorthiness 
of the hnsbaid was to be implied. That, howerer, is settled other- (368) 
xi-ise, and it is lielcl that  ifgtl~ey coilcur in separating, the case is 
within the act. But  no case can bc found ill x~hich  the woman did not 
l e a ~ e  the husband ~ v i l l i ~ ~ g l y ,  hilt did so l u l ~ \ i l l i ~ i g l ~ ,  aud, moreover, by 
the conipulsion of tlie 1111sband l~iniself, in \~-1iich it was held against the 
vife, nor is t hwe  any clicf~cin to g i ~  t color to the proposition. 

P E A R S ~ A ,  J., dissentillg : -1 nifc,  detwted ill adultery, is ordered by 
her husband to k a l e  his prrmisek. S ~ P  does so, and coiltiilues to l i re  in 
adultery. I s  her right of d o ~ w r  forftlitcd? 

W h e ~ ~ e r e r  thc n-ifc lir-es ill adultery, sel)ar;~tc~ and apart  from her 
hushand, without his dcfanlt, doncr i i  forfeited. 

Adultery is the offe1i.e n hich causes the forfeiture. But  it may seem 
that  to allov- all inquiry to hr i11stit11tc.d as to tlie adultery of the  wife 
in erery cast  after the dt~:ltli of t h ~  l i u ~ l ) i ~ l ~ d  nould t e i ~ d  greatly to  disturb 
the peace of families, and 1c:d to \-c3ry ~ilis(.llic~ons eousequences. From 
n l o t i ~  es of policy, therefore, t l i ~  lan iliahers tl(wi~cd it wise to restrict the 
forfeitlirr to caws ulirrc thr. n i f c  l i w d  separate a i d  apart  from her 
hnsbaid. I f  the partirs lired toge t l i (~ ,  it 11 a i  tllol~gllt ~xpedicnt  to let 
thc scene rlosc a t  tllr dc :~t l~  of thc. l~usi-,nntl, and to exclude the heir from 
all inquiry as to tllc co~~chict of tlw I\ i fc  n-l~ic+li had not beell complained 
of by his auceitor; for, S I I ~ ~ ~ S ~ I I ~  her guilty, if i t  11-as lmown to the  hus- 
band, a ~ ~ d  h t ~  colitil~uctl to admit her to hi< conjl~gal  cmbraccs, he x7as 
llot fit to 11a~ t, the p ro tcc t io~~  of the ~:ITT-; if it ~ v a s  not knonll to him, i t  
noulcl he apt to rest on sl igl~t  : t d  111~wtisfactory e ~ - i d e ~ m ,  :111d it was 
nise not to allow an iiirestigatiol~ to be inititutecl. 

TVhtw there is a ic lmxt ion  ~vithont the default of the hus- (369) 
lxmd, aild thv ~vif(1 co~~ t i l~n t l s  to l i ~  E ill add t r ry ,  the manner of 
the separation is ~ b i i ~ ~ ~ i l y  innilaterial. Thib co~l>trllctioi~ of tlie 
statute is, ill my o p i ~ ~ i o ~ ,  s u i t i ~ i ~ ~ e d  by the reas011 of the r l i i~~g ,  by analogy, 
and by antllority. 

It is  said tlie tclm> of the statute confine it to the case of a wife who 
" ~ ~ i l l i ~ ~ g l y  lea1e5 h r r  11~s!~iu~cl ~111~1 goes :Inay and contiiint~s with her 
adulterer." Tlwse :we the ~ ~ ~ o r d i ,  nsed. T h r  qlw<tioi~ is, Are nr to stick 
literally to thcl no rd i  and col~sider thc~ statatc as p r o ~ i d i ~ i g  o i~ ly  for a 
single case, or a rc  TW to g i ~ e  it :L lihcral co~~strnctioll,  and consider i t  
illtended to ebtublisll :I prillciplc, a d  a i  citing o m  illstal~ce merely out 
of nlally i~icluded ill it ! 



i t  iq r~111all- trite tha t ,  ~ I I  tlii, coli-trnctioli of :I statute. v h r e  a lt..si o f f c i ~ v  
i. clc.i~oniicrcl, a grcJatri. off'c~i~sc of a like Bil~tl  111ust l ~ c c e ~ s a r i l g  he ii~cliltlc-tl 
i l l  tlic il(~lilurciatioii. 

i , a \ c~ i~c , -~ .  t 'ol , ,  :ii'tc>l3 i1t.r cl~~ti.c~tioir, i r  i;i\-?, '..\ticl l>:rsi.nc.<.: t o  i.l-ilil(>. r.011- 

f1'011t J - I J I I Y  i i1j111~1~1 l i 1 1 ~ 1 1 ; i ~ 1 ( ~ .  I ~ ~ ~ ~ I ~ - I ~  to go :lli-:!y. ,<n :IS t o  111;1l<c> i t  ~ ~ c ~ c ( ~ . q i , y  
fo r  liilii tin ortlci. yo11 to li):i~-c,, :rlrtl J-OII arc. :it l i l i c ~ r , ~  t11c.11 to  yo :IIIII 

c.c~i!ti~iui. ill y l i l t .  ~11ril 1111. la\\- l~rotc.rt .  >-our r igh t  of tlo\vc.r!" 
0 1-11tl(.1, sil.(.l! c ~ i i ~ c ~ ~ l n i < r : ~ l ~ ( ~ ~ , c '  tiic, n-ifc, tloc'.:. ill ~ c i ~ i t c ~ ~ i ~ ~ ~ l a t i r ) i ~  of 

1 I I :  i l i 1 1 1 - .  Slit. v.illiligl~- tloc- t l ~ a t  ~rliic.11 i- t l i ~  . . 
I , (  ( Y  s-LI~:- I ~ O ~ ~ W ~ Y I I I Y  of 1 1 i ~  O X I I  : l ~ t  :15 li111.cli .so a,. O I I ~ ,  I,<, s;11(1 ~ i l l f 1 1 1 1 ~  
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rated hy rnntu:rl co~lsnlt. 1 I ~ t l c ~ ~ i 1 ' 1 ~ ~ j / o 1 1  1 , .  (r ' ic/ l i((m, 19 E ~ i g .  C'. I,., 21. 
This c : ~ v  is ~ t r o ~ i g ~ r  t11:lil the o~i('  I I I I ~ C ~  ( m ~ ~ i d ~ r a t i o i i .  Her r  tlic hns- 
halrtl is  ill I I O  def:unlt; th t rc  11(. na., I)ccaal~so the nif(1 had tlo~ic 110 

n-rollg. n~it l  I IP  riol:~trd I l l <  t l ~ t y  to h(31 hy g i r i ~ ~ g  his C O I I S P ~ I ~  tha t  
sllc should li\ c x  scliaratc f imn him, nllcw,l)y she. n 21s csl~osrd to (371) 
tcniptatioi~. I n  ( ' o o l c  I . .  U c ~ i f ! ~ ,  12  Nod., 232 ,  to a ])lea that  the 
nif(3 had forf(,itcd t1onc.r b! li\iiiq apart  fro111 11cr linsl);li~tl ill : ~ d ~ ~ l t c ~ y ,  
it n a s  rq)licd, t l ~ c  l l i ~ i b n ~ ~ d ,  117 Ili* t l t ~ d ,  r o i ~ w ~ t c d  to hcr to l i re  in 
ndul tcy .  It v:ti Iic~ld tli:~t llr r don c~ \I as forf(.itcd. 1 1 1  I'tr yticll'\ ( ( e \ c ' .  
wferretl to at l~iigt l i  ill 2 Illit., XX-, to a lik(1 p l c ~ ~  ill 1)nr of clonc.r, tlir 
dcnln~ltlant rcxlictl oli thc fact that tlic, 1iiisl)alrd hatl, I)? t l ( ~ ~ 1 .  ttrli\ertd 
orcr, give11 a~l t l  g r t ~ ~ ~ t c t l  his n i f c  to S i r  TVillialn P i~y~ i ( ' l l ;  it n:is lirlcl 
she nns ~ ~ o t  c ,~ l t i t l d  to t1ouc.r. Tlie c 2 : , w  doeh i ~ o t  irate ~ \ l l t , t l~c~r  the' \rife 
coiise~itc+l to b(, tlilis d(,li\c~rcatl o \ c ~  alltl t rn i i~ f (wcd  to a i io the~~,  or tll:rt 
slie was ~ o i ~ ~ l i l t d  ill r ~ s p c r t  to it. Tlw i11ftre11c~ i i  that hlie 11:d heell 
guilty of n t h ~ l t c ~ y ,  a i ~ ( l  ill tllosc~ t i ~ i m ,  1\11(~1i forci, \ras I I ~ O I Y ,  ~on1111oli 
tlln~l fl.and, tlicl I\ if(, liatl ~ i o t  thit irill)ilclcl~c~c~, tllc l)nwiitii, aiid did ~ i o t  
dare to coi~froiit licr !ins\)a~~tl, \o as t o  11i:1kc1 it ~ ~ t c ~ c s s : ~ r y  for him to trll 
her to leavtl his 1)remiscs. Shr  I d  fled from his nrat l i ,  a ~ l d  t h  iridig- 
mi l t  1insb:lilcl took tlli.1. mo(li> of gc'ttiiig c lwr  of her. 

Tllr itatutc. nsri tlic, Tr ortls "n i l l i ~ ~ g l y  I c a ~  ( I ,  go :In :ly, nl~tl  cwlitiiiue 
nit11 hcr ;~dnltcrcr." 

Tt is rpinarlinblc that tliwc n.ortli ha\  e  rot 1)cw1 adliertd to ill any oltr 
p: tr t in~lar .  I t  as : ~ t  one time illsist(d tliat t l ~  wife i~inst  c/o ciir3ay ~r ' i t h  
1,ev trt lulicrci .  I t  n a s  dccidcd tlint it  u~nclc, 110 diff(~rc11cc n l ~ c t h e r  she 
\x-el)t :LV :I? n it11 l i i n ~  or sonlr ~ I I P  else, or n cwt by lmself. 

So it \\as iilsiited tlwt slic muit  t o i ~ t i i r ~ c c ~  ir~iflc her adulterer. I t  \I-M 

dt.cidetl that  it  111:~tlc ilo diff(~rc111ce \rllcjtl~cr she, coliti~iaed ill adnltc>ry 
n it11 liirii or corim~ittcd t l ~ c  crime n it11 a ~ ~ o t l l c r  or wit11 d i ~  ('rs oth~1's. 
These cascxs arc rcftrrctl to ill the o p i i l i o ~ ~  of 7'irula/l, ('. ,I., ill If o f l ~ c r -  
t i ~ q f o , ~  1 % .  ( ; ; d a m  (11c. also rc.fe1.s to a caw i l l  Br i t to l~ ,  w h o s ~  book was 

irnillediatrly after t l ~ e  frnniiilg of thc old statntc,, from a 
t ra~ls la t io~i  of n hich ours is cwpit.d), '511 ulliCll no ixe i i t i o~~  i b  ~ n a d c  of a 
l ea r i l~p  of tlw Il~~sbmld, ritll(1r xillfully or ~vitli miy particular pcwoil, 
hut the, plea statcs oiilg tliat rlic n i f c  u a s  l ir i irq U ~ ) U ,  f froill 1 1 ~ r  ~ I I I S ~ I I I I L ~  

in cid~cltci~~j." 
111 2 Inst., 434, Lord ('okc, cornn~cliti~ig u1io11 thc words in the (372) 

,itatute, ~ / I O , I ~ C ,  c~c . ,  says, llAllbeit t l i ~  vo1~1s of thib hritll~li be ill 

the c o i ~ j ~ l i ~ c t i \  c, yet if tlic \\onla11 h~ ta lwi~ avay, not o p o i t l ~ ,  but agail~st  
her \I ill, a i ~ d  after c o ~ i w i ~ t  slid ~ * C I I I : I ~ I ~  \\it11 t l ~ ( ,  ach~ltcrer. without h(xi~ig 
rc~co~icilctl, ctc2., sllc sllnll low hrr  doncsr; for t l i ~  c a i w  of tlic~ I ~ a r  of her . . 
c1onc.r is 11ot the nl:Lirtier of the goill? ;rn-:ly, but the rcmrnillilg \\it11 the 
adulterrr in :\\ontry, ~ t c . ,  that i i  t l i ~  I ~ a r  of tlic, donc~r." At page 436 



he says, "The n-ortl* I r l i i l v r ~ . ; f  cf n l ~ i r r i f  arc  not of t h e  s u h t n n c e  of t h e  
har  of dower, hut t l i ~  adul tery and  thc  remainine: n-ith the  adulterer." 

Compare t h e  case ill Cokc n i t l i  t l ~ e  case before us. An innocent wife 
is ra r i shed  and  hy force talcen a x t -  f r o m  her  lionle. l f t c r  t h e  ~ i o l e n c e ,  
despairing of e7 er rceailiing her  fornicr position, she consents to  remain  
~ 1 3 t h  her  rarii;her: - c t  her (loner i.: forfeited. TT'liat becomes of the  
~ v o r d s  "sponfc," "n illinplp l e a w  !" 

D o  not these authorities sustain the  construction t h a t  tlie manlier of 
lea r ing  and  going a v a y  is  not of the  substance? I f  tlie s ta tute  i s  so 
construed as  t o  include a r i f e  ~ r l i o  i?  rarislied and  taken an-a? by  force, 
ci for t ior i ,  as i t  seems to me, it  must include one xho  i s  gui l t7  of adulter? 
and  is  base m o ~ g l ~  to iliake i t  iiecessary f o r  tlie hushancl t o  order  her  
away. 

PER ClT~~. i>r .  S o  error .  

STATE r. EILL, a SLATE. 

1. Under the provisions of section 41. chapter 111. Revised Statutes, the justice 
of the peace before whom a sl;lr-e is brought. charged with an offense not 
capital. niust decide n-hether the offense is of sllch a nature as  to require 
n greater pmnislln~ent tlian he is authorized to inflict, and shall gire judg- 
ment ac~~rcl ingly.  

2 In such a c n v  a11 appeal i y  alloncd 13) the act of 1342. ch. 0 ,  see. 1, to the 
county court. which nla) tlecirlr xvithout a trial l ~ y  jury. S o  appeal from 
that court to the Superior Court is authorizer1 by lax?-. 

2 TT'hen the proceeclinz\ of ,111 inferior tribunal are  not accordinz to the rulec. 
of the common law. the acgriered l~ar ty  i.;: entitled to a ctrtzornri; I ~ u t  
only to haye them rerle~ved as to matter- of law 

4. If a party. entitled to ail appeal from an inferior to a snperior tribunal, is 
denied that right, or (lel~riverl of i t  I,$ fraud. or accident, or inability to 
co~nlrly with the requirement. of the l an .  he i. entitled to hare  his whole 
case, both af  to law and fact. brought 1111 11)- cwtiorcrri. and to a trial 
cle ?loco in the Superior ('ourt. 

&TEAL f r o m  DicX~, ,I.. a t  F e b r n a r -  Term,  1852. of XARTIS. 

d f t o r n e y - G e n r r a l  f o r  t h e  ,\'fate. 
I s a  Bigys and B. F. -lIoor(> f o r  t le fozc lanf .  

SASH, J. These proceedings h a r e  been inst i tuted under  ch. 111, see. 
41, R e r .  S ta t .  The 4al-e n-as arrested under  a n-arrant  duly issued by a 
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siilglr niagistratc. Thc offense or misdemeanor charged therein was for 
being found in the night-time secreted u~lder the bed of the prosecutor, 
and, to wade any charge of a serious nature as to his intentions, that he 
falsely madc charges to escuse his bcing therc, highly slanderous 
to the character of a female of the family. The l~recept r a s  (374) 
properly returncd, niid t h ~  magistrate adjudged that the slave 
should be punished by recei~ing a ~lutnber of lashes. Fronl this judg- 
ment the omnrr of Bill appealed to the county court. There a motion 
was made, in behalf of the slave, that the charge should be tried 117 a 
jury. This mas refused by the court, and jndgment being ln-onounced 
upon Bill, his master prayed ail appeal to the Superior Court, which was 
allowed. I n  the Superior Court the presiding judge disrnisscd the aplwal, 
as hal-iag b ~ e n  improridentlg granted, and ordered a proceclet~do to issue 
to the county court. Al rule n-as then obtained upon the -1ttorney- 
General to show causc why a c e r t i o r a ~ i  should not issue to bring up the 
proceedings, which, upon Brgumelit, n.as refused, and the owne< of Bill 
appealed to this Court. 

A A 

His Honor committed no error in refusing to issue the writ required. 
There is no doubt but that it was within the judicial power of the court 
to h a ~ e  ordered a cer t iorar i .  Where the proceedings of an inferior 
tribunal are not according to the rules of the common law, a party con- 
ceiving himself apgriered by its decision is entitled to a cer t iorar i  e . ~  
d e b i f o  jusf i t ice,  to bring them up to be reviewed in the matter of l a ~ r ~ ,  as 
in  other casrs, on a writ of error. But in such cases the m4t  is nerer 
granted except for an error in law. The allegation on the part of the 
owner of the slave is, if the lam allowed no appeal in such a case from 
the co~mty to the Superior Court, then, from necessity, he Iyas entitled 
to the writ for which hr  asked. That is true sub morlo. T h e r e  an 
appeal is granted in a proper case, from an inferior to a superior tri- 
bunal, it takes up thc whole cause in general, and the trial is cle ~ I Y I .  

I f  the party con~-plainilig has been denied this right where it esists, or 
deprived of it by accident or fraud, or inability to comply with the 
requirements of the law. he may l m ~ e  his ~rhole  case reviewed by 
a cer t iorar i ,  both as to matters of law and fact; and where the (375) 
right of appeal is not allox~ed there, the aggrieved party is still 
entitled to l a w  his case re\-ised bv a ' su~cr io r  tribunal; hut only on 
points of lam. I f  tlic county court erred in grantil~g the appeal to tlte 
Superior Court, the latter tribunal had no jluisdiction over the cause, 
and the appeal was proper1;y dismissrd; and if the couiltv court coni- 
rnitted no &or in those procccdings, and that appeared on the record, as 
shown by the applicants, his Honor rightly refused tllc cet.fiora7.i. I t  is 
necessary, then, to look to the rarions statutes regulating proceedings 
of this kind. 



Tlir  art.: of onr L(yislat1irc~ on tlirl s11l~j~i:t of slaw.; :\re mostly police 
r ~ l t i o ~ i s .  Black.;to~ic>, 4 C'oni., 162,  dcfiiic+ pn1)lic police and  economy 
to 11r t h e  ~ I I P  r t , p d a t i o ~ i  n ~ i d  tlonicdic order  of tlie State. n-hercl~?- the  
i i idir idi~:~l> of t l i ~   stat^, lilit' 111~inl)crs of :I x~-(~ll-g-o~-erned, familp,  a r e  
!:oliiitl to coiifoim t2ii.ir g i ~ ~ l c w d  1)r-liarior to  rlic rules of l~rol~riet;v. good 
:it~iglilwrliootI, :i~itl good n?ail1ic1r:. A\:: ra r ly  ;IS 1741 tlic L q i s l a t u r e  
foi11id it  ricccwav- to  Ic+latc O I I  this hi111jcc.t. aiitl f r o m  tinic' to  t imr ,  
(!OWII T O  tht, ] ) r w r ~ ~ t ,  I:IW r ( p l u t i 1 1 g  tlit! (m11(111ct of s l a w s  h ~ c ,  hwii 
I I t  is i ~ i i l l i ~ t w ~ : I 1 ~ > -  to  t r : i c ~  o i ~ t  tl i i i  1i~gisl:itioil stcy I)y 'te.11, hut it 
i~ g r a t i f y i i ~ g  to rrui:rrk I i o ~ r  it.+ q ~ i r i t  h a .  l ~ 1 1 t  pare n-itli tlicl l c o f i w s  of 
illc> til~rc+, ailil if 011 oilr .tatntcs-lmok ,soilicJ fen- ncts a r e  rc~t:ii;ic.il n-Iiicll 
:r(, c.011ltl n-is11 ti) sc.(. al~a~iclolic.tl, <till tile \11irit of oiw i~iodcrii  legislatioil 
i-  to  ~ i i o c l c ~ i ~ ~ t c  tlii> crils of sla\-c,ry aiitl to protect t h c  s a f q  :11ic1 r11e ri,qhts 
O f  ~111: qltl\-l'.< t l i ~ ' l l l ~ ( ' l \ - ( ~ ~ .  

'1'11(~ a1.t of 1741 ~swiirrtl  to tli(> ..I:IV~J tlw riglit of ;il~!~e>al, tlimi1g11 his 
lna\ ter ,  froin tliv j iu Ig~~i (wt  of' :I .i~iglv ni>lgiWat(> to t l i ~ ~  tw1111t:- c o i ~ r t ,  
-,1-1!(11 t r i (~(1 fol* T I ] ( >  of?(~~i.<o.~ tIi(r(,iii , s c j t  fo r th ,  k111c1 tliat :I(T II:I< w ~ - ? r d  
time..: ~ ~ T I I  rt+ii:~c*tc~tl. 111 i 7 > 3  t h ~ ~  : ~ c t  v . t ~ s  lpssed u i l d e ~  xvIiit~11 t h e  11ro- 
c~,o(liilgs :IW li;111 ill tlii.; ( * ; i s 3 ,  ;II!(I i t  i.q rc+ii21(~te(l ill t l ~ v  I h - i s a l  of lS36 .  
I t  pm~'iil(..: tha t  ~ l i c ~ i  any s l n r t  h a l l  c~oiiiniit aiiy ri~iztlmiicaiior or 

ofTc>l~so n-11ic.h i;: liot 11y l aw tlc-clarcd capital.  n~iel n-11icl1, i11 the 
i:376) o p i ~ ~ i o ~ i  of tllc. j11stic.i. or j~istic.c,:: 1)cforc n-11om hllCh offeii(1ing. 

,<la\-(. 111217 lw c,nrricd for  c~x:inii~r:~tio~i,  sliall aplx,ar to  b r  of .so 
tril-ial a i ~ a t i ~ r ( ~  21s i ~ o t  to  ~ l ~ s c r ~ o  21 ,grct~tvr p i ~ i ~ i s l i n ~ ( q ~ t  tli ;~ii  117 t h t  act 
:: *i~iglc  justice of tlic ~ ~ r ~ a w  i:: c w ~ ~ ~ o n - c w d  to iiiflirt. w(.11 j1isric.e ~ h : ~ l l  
nlitl may,  rtv., a i ~ d  proc.cetl to t l ~ r  t r i a l  a i ~ d  1)ass juilgriic,lit. x~-liieIi ihnll 
not cstc.iid 1~~>7o1it l  fo r ty  laslic~s i l k \ . .  S t : ~ t .  1x36, c11. I l l ,  FCC. 41), hut 
i11ay \ I ( ,  as l i ~ u c l ~  less a.; sliall al,pr.;ir r ight  :nid prolwr to tllc~ u~agi.:tr:rtr. 

1 1 1  tllr defc~iis(~ it  is .s:iitl thi, n-ortls n w l  ill the, ac2t :ireL too ~.:igne aiitl 
i i ~ ~ l ~ f i i ~ i t ( a  to  giv(' :ally j ~ r i d i e t i o i ~  to iiiiy emwt ; t11:it i t  clotlie.: the, rnngis- 
t r n w  xrith t l i ~  1mn.cr to ri~al<(l :\lid tlrclarc~ the. Inn.. To ;I cr.rtaiii r -s tc .~~t  
it  does so? ant1 n i ~ a t  do so f r o ~ l i  t h r ~  w r y  1iat1u.e of the c a w  the. lax- was 
prox-idillg agai11.t. IT -\\-as ut ter ly iml~oss i t~ lc  to  xl)ccify aud  c.ilimierate 
all  thc act iol~a of a slave, as a rnrwiljer of society, n-liicli n-oultl riolatc, 
the  tloliicwtii. ~ r d c ' r  of tlw S ta r r ,  :~iid d i c l i ,  if tolrr:itr4, n-0111il :nid must 
iuc\\-itablv lead to Iiiglier a ~ i t l  worse oifeiwh. TTitliont, tlicreforcl, rnakiiig 
80 filtile :11i a t tempt ,  i t  is  I ~ f t  to the, aouiid discrctioii of tlir, j w t i w  hefore 
~1-11om t h c  offe11sc3 is  broiight. , h i 1  t l i rw i,: Iiuriianit- i n  the  act. S t : ~ ~ i d -  
i ~ l p  i ~ i  the  rclari\-e posi t io~l  n-11ic.11 tlit' ~ r l i i t e  mall aiid the  sI:~ve o c c i ~ l ~ y ,  
thcrc. a r e  ;riid 111l1,qt lw :I gre:lt raric>ty of t h e  :icts of thc  1;ittc.r n-liicli 
cZa~ii~i j t  a ~ r d  o ~ ~ p l i t  iiot to  he. s~lffcwtl.  a ~ i i l  ~ v l ~ i r h  c ~ l l d  1~ higlily vnlcnlatetl 
to t ~ s : ~ . q ~ c w t e ~ .  If the  1 x 1 ~  (lid liot l~ml- ide  a rc.iiirdy ill snc.11 csases, the  
c o l ~ ~ c ~ l n c . ~ i r e  \ronld hc tha t  i~idi\-iclilal~ \~-t-ni~ltl t a k r  x~11:it t l i y  ~re,nltl t l i i ~ ~ k  
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justice into their own hands, and it requires no stretch of imagination to 
see where such a state of things wodd end. By the act we are consider- 
ing, the execution of its provisions is confided to the magistracy of the 
country, and where could it be more appropriately placed? Scattered 
throughout the different counties there is scarcely a neighborhood where 
one or more is not to be found. Justice is speedily and cheaply 
administered and the peace and good order of society preserved. (377) 
But it is sufficient for us that since the passage of that act many 
sessions of the Legislature have been had; it still is the law of the 
country, and has been repeatedly called into action. 

I t  is further said that there is no act specified in the warrant which 
amounts to a misdemeanor or offense in a legal sense. The warrant 
charges that at a late hour of the night Bill was discovered concealed 
under the bed of Thomas Thompson, with an intent to commit some 
felony or violence; and upon being so charged, in  order to avoid it, he 
"impudently and insolently" made charges injurious to the character of 
a young lady liring in the house. It is believed that the action of the 
magistrate is sustainable upon each of the grounds set out in  the pre- 
cept. I s  it no violation of the public police of the country, under the 
definition given by Justice Blackstor~e, for a negro slave to be found 
secreted under the bed of a white man at a late hour of the night? I s  i t  
no offense for a slave "impudently and insolently" to bring charges 
against a white female injurious to her character? If a white man were 
to do such an act, and to make such a charge, i t  would sustain an action 
for damages. The words "insolently7' used in  the precept has been 
criticised. Worcester defines insolently to be anything said or done 
rudely, and insolent, its root, to be rude, saucy, insulting, abusive, 
offensive. What acts in a slave towards a white person will amount to 
insolence it is manifestly impossible to define; it may consist in a look, 
the pointing of a finger, a refusal or neglect to step out of the way when 
a white person is seen to approach. But each of such acts violates the 
rules of propriety, and if tolerated would destroy that subordination 
upon which our social system rests. They must be restrained, and 
nowhere can the punishment of Such offenses with so much pro- 
priety be placed as with the justices of the peace, and much in  (378) 
the enforcement of the law must be left to their sound discretion. 
The warrant, then, justified the magistrate in taking cognizance of the 
charge, and the appeal to the county court was properly taken (act of 
1842, ch. J. S. I ) ,  and that court was guilty of no error in  refusing a 
jury trial to Bill. There is nothing in the act granting the appeal which 
varied the trial in the county court from that before the magistrate, 
and there is nothing in  i t  authorizing an appeal to the Superior Court. 
Hawkins c. Randolph, 5 N .  C., 118; Atkinson v. Foreman, 6 N .  C., 5 5 ;  
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K o o d  1,. I l o o d ,  4 S. C.. 126. I n  each of these cases tlie Legislature, by 
suhseque~it acts, granted appeals f rom t h e  county to  t h e  Superior  Court .  

W e  h a r e  thus  seen tha t  the  acts rharged against Bill ,  if true. subjected 
h im to be dealt with under  ch. 111, see. 41, of Acts of 1536;  t h a t  the  
magistrate  was justified ill his  action under  i t :  that  the  appeal  to t h e  
county court was properly taken. and  t h a t  the  la t ter  t r ibunal  committed 
no error  i n  l aw i n  refusing l i i n ~  a t r i a l  by ju ry :  tha t  the  appeal  to tlie 
Superior  Court  r a s  inipro~-ident ly granted, a n d  tha t  his  H o n o r  acted 
properly i n  dismissing t h e  appeal  a n d  refusing tlie cer t iorarz .  

PER CTRIAX. Affirmed. 

( 3 7  9 )  
JOSEPH H. BVRSETT r. J O H S  THOJIPSOS. 

1. K h a t  are  the I~oundarie: of rr tract of land is a question of law, being a 
mere question of coilstructioli. Where a line is. mid n-hat are the facts. 
must, of course. Iw fount1 hy tlle juq- .  

2. There is no law requiring leuse:: for years to Iw registered. and, therefore. 
a coy7 from the register's I~ooks is iiot PI-idence, as  ill the case of cleetls 
for freehold estates. 

3, A map. ~rliicli is not s h o ~ ~ i ~  to hare I~eeil ~iladc before the conreyance under 
which a  arty claims, is not eridence for said party. 

4. Proof of a deed I)$ one witness is sufflciellt: ;md proof of the handwriting 
of one witness. Imth l ~ e i ~ i p  dead. is also sufficient. 

PEAR SO^^. J. T h e  case turilcd upon t h e  locatioli of one of t h e  lines 
of a lease of olic TT'illiams by the Tuscarora Ind ians ,  dated in  1\03,  allti 
t o  continue f rom the  da te  tllcreof un t i l  1916. T h e  lease called for  the  
run of M i r y  Branch;  thence don-11 t h e  branch to the  r u n  of Town S~T-amp : 
thence don-n the swamp to t h e  an ash ; thelice c l o i r ~ ~  t h e  s w a s h  f o  C'otl iof 
Swamp; thence, etc. 

I t  was argued tha t  tlle line d o ~ v n  the  s n a m p  struck t h e  swash a t  t h e  
mouth  of the  r u n  of the  swamp, a point oil the  south side of the s ~ ~ - a m p ,  

238 
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and that the next corner was a point a t  the month of Coniot Swamp. The 
question was, how the line run fronl the point at the mouth of Town 
Swamp to  the point at the mouth of Coniot Swamp. I t  was proven that  
the xrater from Tow11 Sn-amp ran, iri low vater ,  through the swash 
in  a defined channel and emptied into a place called "Broad (380) 
Water," and thence into Couiot Creek, some distance from the 
point a t  the mouth of Coniot Sv-amp, and thelice down the crcek to the 
rirer. I n  high x-ater the s\msli was all corered, and there m s  no per- 
ceptible run  or channel. The  swash v a s  a l o ~ r ,  boggy tract of country, 
rarying from three-quarters of a mile to a mile i n  width, and reaching 
from the mouth of T o ~ n  Swamp to Coniot Swamp. 

Defendant contended that  the line run  from the point a t  the mouth 
of the run  of To~vii  S ~ v a m p  along the channel defined in low n-atrr, 
through the swash, into "Broad Water," and thelice to the point at the 
mouth of Couiot S ~ a n l p ;  and that whethcr that or tlie edge of the 
swash was the boui~dary was a question for the jury. 

Plaintiff coi~tended that from the poiut at the month of Tor11 Swamp 
the line was along t h e  rdgr  of the swash to the point at the mouth of 
Coniot S ~ ~ a r n p .  

The court charged that it could not he laid down as a matter of law 
that i n  running douv the m a s h  the line must be located along the chan- 
nel defined in low vatcr .  through the swash, or  aloitg the edge of the 
mash ,  and "left it  to the jury as a question of fact" to fiild from the 
e~ideilce \&ere the liiie n-as to be located, telling thrm it must go down 
the m a s h  from the poiilt at the month of Town S I K ~ ~  to tllc point at 
the mouth of Coniot S ~ m i n p .  I n  this there is error. 

What are  the boundarirs of a t rar t  of land is a q~lestion of lax*. I t  is 
n mere qnestion of constrnction. TTllere a line is and n71iat are the facts 
must, of coursc, he found by the jnry. I n  this case two points are agreed 
on, and the bomidarp is a direct line from one poin-t to the other, unless 
there be something to 1-ary it. The  Court concurs in the opir~ion that  
the channel, defined in  lo^ va ter  through the s m s h ,  is not the 
liiie, because it does not lead to the point. majority of the (381) 
Court are incliiwd to tlie opiniou that  the words "down the 
swash" do, nrlder the circumstances, indicate the direct line, and meail 
d o n g  o r  d o w n  f h p  pdgr of t h p  s w a s l ~ .  I confess 1 illcline to a differrnt 
opii~ioil, because the words "down the s~vash" are satisfied and corres- 
poiid with a dirert line. Bnt it is 11ot necessary to determine this qnes- 
tion, for, take i t  either way, the plaintiff is entitled to a v ~ n i r p  d r  norw, 
and it is only mentioned ill order that, upon the next trial, tlie attelltion 
of the parties may he called to it, so as to hare  it laid down oil the plat 
i n  reference to the locus  in quo. I t  is assumed that  the s~vash reaches 
to Coiiiot S~varnp. This depends up011 whether "Broad Water" is  a 
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part of the swash. This fact should be distinctly found, as i t  may affect 
the opinion of a majority of the Court upon the question of construction. 

As the case is to be tried again, it  may be well to say that  upon the 
questions of e~ idence  we concur with his Honor. There is no statute 
requiring leases for years to be registered. Of course, the act of 1846 i n  
regard to registered copies does not apply to them; and it may be  id, 
in this way, to call the atte'ntion of the Legislature to the fact, as there 
seems to be the same reason for requiring leases for years, especially long 
leases, to  be registered as deeds for freehold estates. Vntil 1819 leases 
for pears x-ere not required to be in  writing. 

I t  was proper to reject the maps, as they v-ere not proved to h a r e  been 
made before the lease under xvhich the defendant derived title. 

Proof of a deed by one witness is sufficient; and proof of the  hand- 
writing of one witness, both being dead, is also sufficient. This is settled. 

PER CTTRIAJI. V e n i r e  de noco .  

C i t e d :  G lenn  L!.  Pe ter s ,  44 X. C., 458; B u r n e t t  v. T h o m p s o n ,  45 3. C., 
113; B u r n e t f  r.. T h o m p s o n ,  5 2  S. C., 407; J o n e s  v. B u n k e r ,  83 N .  C., 
327; Bazsis L'. H i g g i n s ,  91  N. C., 356; d n g i e r  c. H o z ~ ' a r d ,  94 N .  C., 2 9 ;  
R e d m o n d  v. S f e p p ,  100 S. C., 218; B r o w n  1 % .  H o u s e ,  118 S. C., 877; 
D a z ~ i d s o n  1%. Shzller, 119 S. C., 596 ;  Bozce I ? .  L u m b e r  Co., 128 K. C., 
303, 304; Gates  t. XcC'ormich-,  176 X. C., 642. 

(382) 
STATE r. GRADDT H. FLOYD. 

In a proceedinq under the bastardy acts. evidence may be given on the l~nr t  
of the clefe~~dant, under the act of 1830-1. that the woman whose exnmim- 
tion is offered is unworthy of credit, from her character or from any 
other cause. 

,IFPEAL from Ellis, J., at  Spring Term, 1852, of R o s ~ s o s .  
Proceeding against the defendant, charging him with being the father 

of a bastard child; and a t  his instance an issue was made up in  pur- 
suance of the provisiovs of the statute on the subject. 

Upoil the tr ial  of the issue a t  this term the  examination of the 1%-ornan 
by the justices was offered in  evidence, and i n  reply the defendant pro- 
posed to prore that the character of the woman for t ru th  mas bad. The 
erideiice was objected to, and rejected by the court, upon the ground 
that  the statute makes the exanlination of the woman presumptive evi- 
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dence, at all events, without reference to her character; that its being 
evidence to that extent did not depend upon her having a good character. 

A verdict was returned for the defendant, and from the judgment 
thereon the State appealed. 

Atorney-General for the  Sfate .  
W .  Winslow for defendant. 

NASH, J. I n  my opinion, the court below erred in rejecting (383) 
the evidence offered by the defendant. A cursory examination of 
the legislative history on this subject may materially aid in coming to a 
satisfactory conclusion on the question. The first act on our statute- 
book was passed in 1741. I t  is provided there that if a woman, the 
mother of a bastard child, "shall, upon oath, accuse any man of being 
the father of her bastard child, etc., such person so accused shall he 
adjudged the reputed father," etc. The uniform exposition under that 
statute was that the affidavit of the woman was plenary evidence of itself, 
not only to affiliate the child, but to deprive the man charged of all 
defense; indeed, no defense was allowed him. The law stood thus until 
1814, when the great eril which had sprung up under the former act 
was endeavored to be removed by giving to the accused a right to have 
the fact of paternity tried by a jury; but on the trial the Legislature 
declared that the examination of the woman should be prima facie 
evidence of that fact. Rev. Stat., ch. 12, see. 4. Under this act S. v. 
Patton, 27 N .  C., 180, occurred, and it was decided by the Court that the 
defendant could only produce evidence to show that he was not the 
father of the child. The Court also endeavored to draw a distinction 
between evidence which is prima facie and that which is presumptive; 
and as the examination of the woman was made by the act to be the 
former, they decide that when a woman was, upon the trial, examined 
as a witness, and i t  was s h o x ~  that she had sworn corruptly false, that 
it would not help the defendant, for set her aside altogether as a witness 
in  the cause, and the examination would still remain, which the statute 
has declared to be sufficient for his conviction. Such was the opinion 
of the judge who tried the cause below in  that case. This case w& fol- 
lowed by others affirming the principle declared by it. Among them is 
that of 8. v. Wilson, 32 N .  C., 131, in which the Court says that under 
the act of 1714 the trial claimed by a defendant in  a case of bas- 
tardy puts in issue the rery fact of begetting the child, and (384) 
nothing more. The defendant might prove nonaccess, impotence, 
or any other natural defect incoiisistent with his paternity, ('and were 
i t  riot for the peculiar force given by the statute, according to its necps- 
sary construction, to the examination of the woman, as evidence to the 
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jury," etc. This decision took placc at August Tcrm, 1549. At the  
~ucceedilig ses~ioii of the Legislature, in 1530->I, the law v a s  altered. 
I t  11-as belicwd that, under tlie construction put upon tlie act of 1741 
1 1 , ~  the Supremr. Court, the lax nay rather too stringent. h d  the act 
declares that. for the future. thc examillation of thr  n onlall ('shall not 
be take11 a<  lirirnri f ~ c c e  e~idence,  but shall be regartled as presumptive 
el-idnlce, snbjtct to be rebutted by other te&no~iy, n-hich may be intro- 
duced by the drfr.iidaiit." ITliaterer of i imngrui ty  or of ~ ~ c r b i a g e  there 
may l1.e in the act, there can be no doubt of the meaning of tEw Legis- 
lature. They i~itelided to let in el idence on tlie part  of the defendant, 
of a circumstantial character, to shon he I\-as not the father of the child. 
rpon that act, lit. n a s  r ~ q n i r e d  to prore flrc~f h e  u.as / lo t ;  lio~v he is per- 
mitted to satisfy tlic jury, if he can, by ally c~ idence  li1io~v11 to the law, 
that  the charge is false. The  nordq of the act a re  "subject to be rebutted 
1 ) ~  ofher. fesfc i )~o~iy" ;  I y  n hat testimony is left at largr. T h r  defendant 
Tvas tliereforc at lihertr to assail tlie corrcctiiess of the eride~lce, to wit. 
the esami~iatioii,  on t l i ~  part of the State, by any testinio~ly nllicll had a 
tendelicy to show the jury that i t  n-as not true or that they ought not to 
rely upon it.  A\nd one of the modes of doing that  is to prore that  the 
source from ~r-hich it ~roceeded n-as u~isound: that  the ind&idual testify- 
iug to the circumstances relied on was corruptly false in his statement, 
or that  his general character n a s  so infamous that  the jury ought not to 
place any reliance on his stateninit. The ground upon ~vhich  his Honor 

rejected the c r i d e n c ~  ~ v a s  that the act makes the esamiriation 
(383) presumptire evidence at all ereuts, ~vithout referelice to the 

character of the nomari. So it does; but from an  abundance of 
caution i t  gocv on to say it ( the esamiiiatioi~) may be rebutted by other 
eriilence. TTliat may be rebutted? S o t  the fact of the examination, 
but the truth of the facts stated i n  it.  T i t h o u t  those latter TI-ords in the 
act, I should hare  held that  after the Legislature had made the esamina- 
tion presumptive eridence-like all evidence of a similar character-it 
\\-as open to the other party to rebut or repel. The  act of 1850 has been 
subjected to inuch criticism, I t h i ~ i k  nnjustly. I t  has been said that 
l~r i rna  facie e~ idence  may be rebutted by other testimony, and that  pre- 
sumptive eridence may also be so met. This is true. The  oiily objection 
that  I see is  that  the latter words of the act are unnecessar~-. I n  S. U .  

P a t f o ~ ,  supra ,  it  had been declared by the Court that  there v a s  a differ- 
ence between the two characters of eridence; that  p ~ i m u  facie evidence 
is such eriderice as, in judgment of lair-, is sufficient to establish the fact 
i n  controversy, and, in the absence of controlling testimony, becomes 
conclusire, and the jury, by the lav-, a re  bound so to consider i t ;  and 
that presumptire evidence, properly so called, is that  which does not of 
itself directly prm-e the controrerted fact, but leares the jury a t  liberty 
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to f i ld in accordauce ~ r i t h  it or uot, as their niillds shall direct. F o r  this 
disti~wtioli reference \ \as niade to 1 Phil .  Er . ,  155-56, mid to the cases 
of 11. JarX.sorl, 4 Peters, I, and Kelly c. J u t k s o n ,  6 Peters, 632. 

I recognize no higher m~thor i ty  in matters of lam than tha t  of this 
Court and of the Supreme Court of the United States. I hold, there- 
fore, that  there is a plaili and mallifest difference between evidence 
wliich is p i m n  f a r i r  slid that which is called presumptire. The  effect 
of the one is a C O I I C ~ I I R ~ O I I  of law;  the cffcct of the other, the  rcsult of 
the rcasouing of thc jury. 

Presumptioi~s of lan- arp, by X r .  Best i n  his  treatise on pre- (386) 
sllmptions of lau-, anmlg  other tlirisions, divided into absolute 
and collrlnsiw, or colldi t io~~nl slid i l lco i~cl~~si re .  The former, by corn- 
nion-la~v n - r i t t r~ ,  are called irrebuttable presumptiolls, and by cirilians 
p w s ~ c m i ~ f i o ~ ~ e s  j l , r i s  rt d~ ;zo'r; and the lat trr  rebuttable, and prrsump- 
fiorles j r r 7 . i ~ .  Of the first l i i d  is the presumption of a grant  from thir ty 
years qnict possessioll ~nidcr  it. The law 11311 not al!o~r of testimony to 
show the r c ~ e r s e .  So an i l~fal l t  rider seven years of age is prcsunzed 
to be i ~ ~ c a p a b l e  of committing a felong-nor 11 ill it  be permitted to  show 
the contrary by the clearest evidence. 4 BI:  Coni., 23; 1 Phil .  on 
Er., 462. 

Rebuttable presumptions of lax7 are intendments of law, and only hold 
until disproved. Thus, though the lam presunies e17ery infant  between 
sere11 and fourteen to be t lol i  i r ~ c a p a x ,  still a mischicrons disposition 
may be s h o ~ m .  4 B1. Coni., 23. Such a presumption is  sonletin~es 
called priina fac ie  evidence. Rest, -13. -1 receipt for rent is  prima 
fucie evidence that  all rent due pre~ions ly  thereto has been paid. Prima 
fac ie  eridence is a rebuttable presun~ptiou of law, and if not rebutted, 
the jury is bound in l a x  to find their rerdict i n  accordance with it, and 
if they refuse so to do, they violate their duty;  but under evidence strictly 
presunipti~e,  they may or may liot find with it, as their judgment may 
dictate. Whater-er doubt might exist as to the distinction attempted to 
be dra~r.11, as  abore, is  put to rest by the act itself. The  examination of 
the womali is declared to be presnnlpt i~e  cvidelice, subject to be rebutted 
by other testimony to be introduced by the defendant. The  object of 
the eridrnce rejected was pertinent to the issue, as enabling the jury to 
say how f a r  they could depel~d upoll the person made it. Rules of 
evidence are but rules of l a l ~ ~ ,  subject to be altered by the Legislature 
when and how they please, so they do not infringe upon rights already 
vested in  individuals. 

I n  my opinion, there is error in the ruling of the judge below, and 
there ought to be a venire tle n o c o .  
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(387) RTFFIS, C. J. Perhapstthe ternis ''prima facie" and "pre- 
sumptive" evidence may not be used with perfect accuracy in the 

act of 1850, ch. 1.5. But  some reasonable meaning must be given to them, 
and such as will carry out the legislat i~e intention, if it  can be discovered. 
I t  is not necessary, for  that  purpose, to enter into a critical disquisition 
as to  their precise signification and difference, because, as found in the 
act, they are obviously used in contradistinction. Keeping that circum- 
stance i n  mind, and having regard to the construction given to the expres- 
sion "prima facie eridence" in the act of 1814, and also to the fact  that  
i t  had been held that the woman, ~vhen  offered as a witness on the  trial 
of an issue, might be discredited and impeached, though her esamina- 
tion could only be disproved, it would seem sufficiently clear that, as 
eridence, the act meant to put the examination before the justices on 
the same footing with the testimony of the woman i n  person. Therefore, 
it  n7as competent for the defendant to offer any e ~ ~ i d e n c e  calculated to 
impair confidence in the examination as the oath of the particular 
TiToman. 

I t  seems probable that, i n  practice, the act will not prore salutary, 
but will defeat the whole policy of the bastardy laws. Bu t  that is for 
legislatire and not judicial consideration and correction; and it should 
not be allowed to  affect the conatruction of the act, so as to prevent a 
fa i r  one being put on it, i n  conformity with the purpose of the Legis- 
lature. 

The judgment must be reversed, and a venire d e  novo a~varded. 

PEARSOS, J., dissenting. 

PER CURIAM. Venire de novo. 

Cited:  8. 2%. Pate, 44 S. C., 245; S. v. Britf, 7 8  K. C., 441. 

(388) 
THOMAS R. GIBBS v. JOHN BERRY. 

1. There is no statutory provision in this State ulmn the subject of awarcls; 
but it is the lmctice to enter up judgments upon them, in those cases 
where. by the common law, an attachment would have been granted for 
a disobedience of a rule of court, that if .  where the rule has been made 
by the court in a cauce pending therein. 

2. An affard must be certain, and this certainty must appear urn11 the face of 
the award. The award must also be final. as to all the matters sub- 
mitted, so as to put a n  end to the suit. 
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3. But where, in addition to the general rule for arbitration, it mas entered 
of record that "It is further ordered. by consent of the parties. that the 
said referees inquire and ascertain the dividing line of the lands of the 
said parties, and that they lay off and establish the lines which they shall 
ascertain, etc., and cause a correct plat to be made, etc. : and that the said 
parties, upon said dividing line being so established, make and execute 
such releases to each other that may be necessary and prol)er,'' and the 
referees made a report according to this submission. it  was held that the 
court should not set aside this report, but leave it to the parties to assert 
their claims in a court of equity, as ulwn a contract. 

APPEAL from Settle, J., at Spring Term, 1852, of HYDE. 
Trespass quare clausum freqit. Vpon the return of the writ in  the 

county court, whcre i t  pended, the cause was, by consent of the parties, 
referred to arbitrators, '(and their award to be a rule of the court." The 
order then proceeds: "It is further ordered, by consent of parties, that 
the said referees inquire and ascertain the diridiiig line of the lands of 
the said parties, and that they lay off and establish the lines which they 
shall ascertain, etc., and cause a correct plat to be made, etc.; and that 
the said parties, upon said dividing line being so established, make and 
execute such releases to each other that may be necessary a i d  proper." 
The arbitrators made their award, by mhich they ascertained the 
dividing line between the parties, had it marked, and returned (389) 
a survey and plat to the court. Upon the return of the arbitrators, 
a motion was made on the part of the defe~ida~lt  for judgment according 
to the award. This was opposed by the plaintiff on various grounds. 
First, because the award does not conform to the terms of the submission; 
second, that it is void for uncertainty; third, because the arbitrators 
have not awarded any judgment in the case submitted. Other objections 
were made, which are not stated, as not entering into the decision of the 
Superior Court. I n  the county court the exceptions to the award were 
overruled, and judgment awarded, from which an appeal was taken to 
the Superior Court, and the exceptions abow stated m r e  sustained and 
the award set aside, and an appeal granted to the Supreme Court. 

[Copy of Atcard.] 
STATE OF NORTH C A R O L I N A - H ~ ~ ~  County. 

Pursuant of and in obedience to an order of the worshipful the Court 
of Pleas and Quarter Sessions of the co~ulty of Hyde, at its session, May 
Term, 1851, made in  the case of Thomas R. Gibbs v. John Berry, Jr., 
we, R. M. G. Moore and Samuel Topping, haring met on the premises 
%nd, after examining title papers and hearing testimony, have proceeded 
to establish thc lines of the land of and between the said Gibbs and 
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Berry. nhich lands. lyilig and being in the county of Hyde, aiid lying 
between Xattamuslieet Lake and Juniper Bay, aud oil tlie eait side of 
and adjoiuiiig Juiiipcr Bay road, alid being i l l  a patelit patented by 
Abram Jones alld Jolili Eboni, a surrey of said land.. we hare  caused 
to he made. agrrcable to the surreyor'5 plat herrunto aniiexcd. and n e  
hare  laid out and established the lilies of the lands betneeli the wid 
Thoniaq R. Glhhs amlcl John Berry, J r . ,  to be as follows, ~ i z .  : Begii~ning 
011 the sitlc of Jailiper Bay road, a t  a stake or post stallding 11 feet from 

the rdge of niicl 011 the south side of a ditch, kiiowir 21s the hotel 
1390) ditch, rniiiii~ig from thencc. S. E .  1 6 2  poles to t h ~  back line of 

.Jollez aiid Eborli's potent; thence ~ i t h  the patent linc S. 10" 
JT. 152 polc5 to the pntellt corner. n liich said lines, v7e say, confirm. and 
eqtahlish a<  the true lines of lallcl betneen said Gibbs and Berrv, agree- 
able to the plat of s u n  e., n-ill s h o ~ ~ .  

I n  coi~firmatioil nhcreof, we, the wid R. 31. G. Noore and Samuel 
Topping, h x ~  e hPrculito srt our hands aiicl seals. this 5 August, 1531 : 
and u e  alio further say that  each party shall pay his o ~ n  cost.. . 

This 26 Auguqt, 1S5l. 
R. 31. G. XOORL. r5EL11,.l 

F i t i i r ~ ~  : JA~\IE\ F. LATHAJI. SAIIT~EL TOPPISG. [IE J.L.~ 

S a i ~ .  J. There is ill this State no statutory  pro^ ision on the subject 
of axards.  It has heen the practice, honewr,  to enter up  judgments 
upon them ill those cases ~ rhe re ,  bg the common law, a n  attachment 
11-ould harc  bren granted for disobedience of a rule of court, that  is, 
d l e r e  the rule has been made by the court in a cause pending therein. 
The writ in this case x7as returned and the rule regularly made. The 
first inquiry is, What nas  submitted to the arbitrators? The action TTas 
for trespass to lalid alleged to be ill the possession of tlie plaintiff, and 
for which lie claimed damages of the dpfendant. The order is "that i t  
bc referrecl to R. 11. G. Xoore and Samuel Topping, etc., and their 
an-ard to be a rulc of court." The arbitrators are judges selected by the 
parties; and act in the place of judge and jury, and it is their duty to 
make such a*re tur l i  as will enable the court to enter up  a judgment 
bet~veen the parties. T o  ha re  this effect it  must be certain, for the w r y  
end and object of the parties is to put an end to  the litigation; for  if 
uncertain, it  ~ o u l d  be a fresh source of litigation, aiid this uucertainty 
must appear upon tlie face of the award, for the court will not intend it. 
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I t  must also be final, that is, be a final dispositioi~ of all the matters i n  
dispute, and which are witliiu the submission. I n  both these particulars 
the award is defective. 

I t  is  not final, for it does not put an end to the snit. It awards (391) 
nothing to be done by either of the parties; amards no damages 
to  the plaintiff for the trespass, nor does it fiud that  any trespass was or 
was not in fact committed by the c l e fe l~da~~ t  oil ally l a r d  of the plaintiff. 
S o r ,  for  the above reasons, is it  certain to a common intent. N o  judg- 
ment can, therefore, be pronoui~ced upon it by the Court. 

H i s  Honor coinmitted no error in refusing to gire judgmel~t upon the 
avard .  But he erred in set t i i~g i t  aside. That  portion of the record in  
which tlic referees are rpquirecl to run and mark the d i ~ i d i n g  line beh-ern 
the parties is 110 par t  of the rule ill reference to tlie suit then pending; 
a i d  although thcy hart. caused such line to be run, and had it marked, 
the Court can prollouiice no judgment. -1 court of law awards damages 
for the breach of a contract; it  cannot cause i t  to be specially performed. 
That  portiou of the record s11on.s an agreement between the parties that  
such a line should be rull by the arbitrators a i d  marked; and upon its 
beii~g donc, t h y  ~5ould execute releases. Being an  agreement, each 
party has all interest ill it, and through tlie medium of a court of equity 
can enforce a p ~ r f o r m a ~ ~ c e  of it, or the one refusing compliance can, i n  
a proper action at law, be made to compensate the other in damages. -111 
award may be good in part and bad ill part .  

The  judgment of the court setting aside the award is rerersed and the 
cause remanded, with directions to proceed with the tr ial  of the suit. 

PER C u ~ ~ a n r .  ' Rex-ersed arid remanded. 

Cited: H a r m l s o i ~  u. Pleasunfs, 61 N. C., 366;  ~ l f i l l i ne ry  Co. v. I n s .  
C'o., 160 N. C., 139. 

JJTII,LIAM HERIZISO v. JOHN TILGHMAN ET AL. 

1. A.. haring l)ossr\hioll of a note payable to one B., and not endorsed, and 
claimin? the lwoperty therein, 1)lnced it for collectiou in the hands of C., 
~r l lo  coiirertetl the proceeds to his ow11 uqe: Held ,  that A. could not 
qul,~,ort a11 action of trover against C .  either for the note or  the proceeils, 
I~ecause he had not the legal title to either. 

L To maintain trorer, the plaintiff must show title, or a right of possession, 
the owner being uilknomn. 
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APPEAL from Settle, J., at Spring Term, 1852, of LESOIR. 
Trocer, brought against the intestate of the defendant, in his lifetime, 

for the conversion of a note for $200 against one Jonathan Rouse, 
claimed as the property of the plaintiff. The plaintiff declared, first, 
upon a conversion of the note; second, upon a conversion of the proceeds 
of the note, the same ha14ng been collected from Jonathan Rouse by the 
defendant's intestate and conrerted to his owl  use. Pleas, general issue 
and statute of limitations. Upon the trial the plaintiff introduced one 
Abram Congleton to prore that he, the plaintiff, placed in the hands of 
the said witness, who 7vas at that time a constable in  the county of 
Lenoir, for collection, a note or bond payable to one Vill iam D. Xosely 
against Jonathan Rouse for $200, which note had not been endorsed by 
the payee, but the plaintiff claimed it as his property; and also to prove 
that the said witness pledged the said note, with another, for the sum 
of $100, to defendant's intestate, ~vho collected the same from Jonathan 

Rouse and appropriated the proceeds to his own use. Defendant 
(393) objected to the competency of this witness, on the ground of his 

direct interest in the el-ent of the suit, for that the said witness 
was himself liable to the plaintiff, having sold the note in  controversy to 
defendant's intestate, and would be exonerated therefrom by the recovery 
of the plaintiff against the defendant in  this case. The witness was not 
released by the plaintiff. The court rejected the ~ i t n e s s ,  holding that 
he was interested in the event of the suit, and therefore incompetent. 
Thereupon plaintiff submitted to a nonsuit and appealed. 

J .  IT'. Bryan  and J .  H .  Bryan for plainti,ff. 
W .  H. Haywood for defendant, 

PEARSOK, J. I t  is unnecessary to decide the question of evidence 
raised by plaintiff's exception, because, supposing him entitled to the 
evidence, the action cannot be sustained. The first count, for the conver- 
sion of the note, cannot be sustained, because, by plaintiff's own s h o ~ ~ i n g ,  
he is not the owner of i t ;  the legal title being in  Nosely, and he alone 
is recognized as the ovner in a court of lan-, and the plaintiff is con- 
sidered as a mere agent authorized to recei7-e the money and to bring the 
suit in the name of hfoselg. The property in a note payable to A, or to 
A. or order, can only be transferred at l a v  by endorsement. Fai r l~ j  I . .  

JIcLean, 33 K. C., 158. 
The second count, for the conversion of the proceeds of the note, viz., 

the money collected by the defendant, cannot be sustained, because the 
plaintiff is not the ovner of the money, and has no more right of prop- 
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erty in it than in any other parcel of money of the same amount. H e  
never had it in possession, and it was not collected for him. To main- 
tain trover the plaintiff must show title, or a right of possession, the 
owner being unknown. Barwick v. Barwiclc, 33 N .  C., 80. 

I n  many cases, when one conrerts the property of another and (394) 
receires the money for it, the party is allowed to waive the "tort" 
and bring an action for ('money had and received," treating the defend- 
ant as his agent and placing the transaction on the ground of contract. 
This is called an ('equitable action," and has been carried TTery far  to 
meet what is supposed to be the justice of the case. Possibly, by a 
stretch of the doctrine, the plaintiff could maintain an action for "money 
had and receired," treating the defendant as the agent of the constable, 
who was plaintiff's agent. I t  would, however, require very strong au- 
thority to induce this Court so to extend the doctrine, in  face of the 
fact that the defendant was acting for himself as a purchaser. The idea 
that trover, which is an action ez delicfo, can be maintained for the 
money collected by the defendant, not only violates all principle, but 
receives no countenance from any authority or intimation to be met 
with in the books. 

PER CURIARI. Affirmed. 

C i t e d :  Springs r .  C'ole, 171 IT. C., 419. 

JOHN C. HETFIELD v. ABRAHAM BAURI. 

1. A person who purchases goods at a wreck sale has a right to take off his 
goods by the most convenient route, though, in doing so, he has to pass 
orer the land of another, mho has forbidden him to enter on or to cross 
his land for that purpose. 

2. In such a case, though the land has been granted by the State, a right of 
may is reserved, from necessity. 

APPEAL from Battle, J., at Spring Term, 1852, of CURRITUCK. (395) 
Trespass quare clausum fregit, to which the defendant pleaded 

the general issue and license. Upon the trial it appeared that the alleged 
trespass was committed upon a tract of land to which the plaintiff 
showed title, and of which he was then in possession. The defendant 
then showed that a brig, called the Justi f ia,  was wrecked upon the said 
land, and a sale of her cargo was regularly advertised by the wreck 
master for the district, and that he and many other persons attended the 
sale, which was on the said land, and that he bought some of the articles 
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at  the said sale aild carted them. together ~ ~ i t h  articles purchased bp 
other persons, across plaiiitiff's said land, along the most coilrenieilt 
route to the nearest point where they could be put on boats on Currituck 
Sound, and the said route was mostly over a barren sand-bank and a 
small portion of marsh, all unenc losd  I t  appeared in  testimony that  
property thus purchased on the said beach could be taken off by means 
of the sea, but with milch inconre~iience aud risk, and that it might be 
carried along the beach a t  great inconr-enience, a d  that the shortest and 
most conrenieiit route by which the defendant could carry off the articles 
so purchased n a s  across plaintiff's land to Currituck Sound. It ap- 
peared further that plaiiltiff and defendant had a dispute during the 
sale, n hereupon the plaintiff forbade the defendant from carting across 
his land: but the defmdant did aftern-ad?: cross the said laud with his 
carts, as before stated. 

Defendant's counsel contended that as wreck sales were made uuder the 
authority of the Ian-, erery person had a right to attend them, and to 
carry off such articles as he might purchase by the most conrenient 
route across the lallds of the acljacent proprietors, eren though t h y  

should forbid it.  
(396) The court i n s t r ~ c t ~ d  the jury that, upon the facts prored, the 

plailitiff n.as entitled to recorer a t  least nominal damages. The 
jury found a rerdict for llorninal damages, and from the judgment 
thereo~l thc defendant appealed. 

PEARWS. J. The s o ~ e r e i g l ~  has a right to mecks  and all 1 ~ 0 p e r t y  
stranded 011 the sea heach, and in m a ~ y  comltries this right is exercised so 
as to be a cource of considerable revenue. 

S o r t h  Carolirm 113s a sea-coast great iu extent aud very dangeron<, 
and there are probah1~- more n recks upon her coast during the year t l l a~ l  
up011 that of any fi le  of t l ~ c  other states. She haq. from a r e ry  early 
period, adopted a humaile, liberal. and enlightened policy in reference 
to  vrecks, and may n-ell challenge a cornparis011 of her policy with that  
of any other l~atioii 011 earth. 

The nhole extent of Iier sea-coast is laid off into "wreck districts" of 
conr-enient size. I t  is made the duty of the courts of pleas and quarter 
sesqions of the several counties in which such districts are situated to 
appoint a "commissioner of ~rrecks" i n  each district, ~ h o  shall reside in 
the district and enter into bond n i t h  good security in the pellalty of 
513,000 for the p r o p ~ r  discharge of his duties. I t  is made his duty, ''on 
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the earliest intelligence" of any ressel being in danger of being stranded, 
or being stranded, to command the sheriff or any constable of the county 
to summon as many men as shall be tl~ouglit necessary to the assistance 
of such ressel. I f  the ressel is stranded, it is made his duty to  see that 
the goods are collected and taken care of;  should thc captain or omier 
desire it, he is at liberty to reship tlie goods; if they are lost or 
broken, it is his duty, after adrertisement, to sell the goods at  (397) 
public auction, to make a full return of the sales to the next 
court, and to pay into court the anionnt of sales, d i c l l  fund is to br 
held for the owner or insurer. But if, after d z r ~  uclrertisrmenf,  aud 
after the expiration of one year and oue day, no person applies for the 
fund, it is to be transmitted to the Public Treasurer of the State, for 
tile use of the State. h d  the statute makes it a feloliy to embezzle or 
steal any stranded property, or to conceal the same knowing it to hare 
been stolen. Rev. Stat., cli. 123, title "Wrecks." 

"The banks" is a narrow strip of land, mostly sand banks, from which 
the name is deril-ed, interposed between the ocean and the sounds, and 
in the locality concerned in the case before us extending from the TTir- 
ginia line to Ocracoke Inlet, ~vithout a single harbor; so that neither 
~essels  nor boats can " l i~e"  in the ocean, and boats are only preserved 
by hauling then1 up 011 the banks; consequently, it is impossible for the 
commissioner of wrecks to go with liis men to the assistance of a wssel 
in distress or to collect and take care of wrecked or stranded property, 
or to expose the same to public auction, unless there be a right  of r u y  
ocer t h e  banks, and a right of ingress, egress, and regress, as oftell as 
may be necessary to preserre, take and carry away snch property as ma' 
be exposed to public anction in pursuance of the laws of the State. 

The question is, Where a grant issues for the land on the banks, is 
there a reservatioii of this riglit of way by iiecessity or by necessary 
implicatio~l? Does the State, by n grant of the land, deprire herself of 
the ability to carry into effect the p ro~is iom of this liumanc a i ~ d  noble 
statute, by which she has undertaken to assist tlie nnfortlulate alld to  
take care of and hold ~vrcckecl and straiidrd property as a "trnstre" for 
the owner or insurer? 

,I public statute cannot thus be abrogated by a grant of land, (398) 
and there is, by necessary implication, a reserration of the right 
of way, or, in other words, the right of way exists of necessity. I f  one 
is shipwrecked hc has, of necessity, a riglit of way to go on "the banks," 
and of egress and regress, as oftell as may be necessary to take an-av his 
property, doing no unnecessary damagc. 

Baroil Coniyl~s, ill his digest, ii~forms us that a right of p r i ~ a t c  way 
may be acquircd by presc~iptio~i, by grant, or "for nrwss i f y" ;  mld anlong 
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other instances he puts this:  ('So, if a man has title to a wreck, he has a 
right to hare  a way over the land of another, where the wreck lies, t o  
take it, of necessity." 3 Comyns Digest, 36, title "Private Way." 

I n  6 Modern Cases, 212, i t  is said:  "Originally, all wrecks lvere in the  
crown, and the king has a right of way over any man's ground for his 
wreck; and the same privilege goes to a grantee thereof." 

Lord  H o l t  says : "He who gires up  the way of coming at a thing gives 
up  the thing itself." 

Plaintiff does not insist that, by a grant of the land, he acquired a 
right to all rrecked or stranded property; and yet, if this action is sus- 
tained, he nil l ,  in effect, be the oxi7ner arid h a r e  a franchise and "pecu- 
liar pririlege" to take all such property as may be mecked or stranded 
upon " h i s  banh~s"; for he has only to say, T o  one, except by my  per- 
mission, has a right to cross over the bank," and thus all of the property 
becomes his at his o z ~ n  bid .  Such a state of things is not and ought not 
to be tolerated. 

I t  is said a right to fish or to bathe in the ocean is a public right, and 
belongs to every one, and yet there is no right of way reserred, or "exist- 
ing of necessity." by 11-hich erery person has a right, i n  order to fish o r  
bathe, to pass over land adjacent to  the beach belonging to  a third person. 
For  this are cited Blonde7 z.. Catere l ,  8 Bar. & Al., 51;  B a l l  v. H e r b e r t ,  

3 Term, 283. 

(399) MTe concilr in the principles of the cases cited, but there is an  
obrious distinction. Here  there is a right in the sorereign, to the  

exercise of ~vhich the right of way is necessary, as occasion may require; 
therefore it is implied or exists of necessity. There the right of fishing 
or of bathing belongs to erery one; it is not a right of the sorereign, but 
belongs to erery one. We all, by nature, have a right to see by the light 
of the sun, and to breathe the air  of heaven, to bathe in the sea, and t o  
catch fish; but there is no necessity and nothing from which to imply a 
right to go orer another's land for these purposes. There is this fur ther  
and r e rp  obrious ground of distinction: A right of  ray for the purpose 
of assisting a vessel in distress, or of collecting, taking care of, and selling 
property TI-reeked or stranded, is consistent n ~ i t h  a grant of the land, 
because the right only exists as occasion m a y  call for it; ~vhereas, if 
c c e q  person has a right of way orer land adjacent to the ocean, at  all 
t i m e s  and at a21 places, such an nnlimited right is  inconsistent ~ ~ i t h  a 
grant of the land, and it does not exist "of necessity." 

PER CL-RIA~I. V e n i r e  d e  novo. 

Dist . :  C a r o o n  c. D o z e y ,  48 N. C., 24. 
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(400) 
DEX ON DEMISE OF SUSAR' E. BECKWITH v. CORNELIUS G. LAMB. 

A certificate of probate on the deed of a feme cocert set forth that the deed 
"n-as exhibited in open court and the execution thereof by (the husband) 
mas proved by" (T. S., a subscribing witness) "and acknowledged by" 
(the fcnzc cowrt) ; "when, on motion in open court" (L. S., Esq.), one of 
"the presiding justices, mas appointed to take the private examination 
of" (the said fcme covert) "as to her collsellt in signing the said deed; 
~vho reported she acknowledged to hare signed i t  of her own free mill and 
accord, without any compulsion from her said husband. Ordered to be 
recorded": Helrl, that the probate n-as sufficient to make the deed ualid 
against the wife. 

APPEAL from S e t f l e ,  .J., at Fall Term, 1851, of P a s ~ t o ~ a x ~ .  
E j e c t m e n f ,  submitted 011 the following case agreed: The feme lessor, 

Susan E .  Beckwith, ~vhile the wife of Watrous Beckwith, now deceased, 
signed a deed in due form of law to convey her interest in the premises, 
which she owned in fee, prior to her coverture. The probate, examina- 
tion, and report on the said deed are as follows, viz. : 

February  Probate  Court, 1827. 

NORTH C A R O L I N A - P ~ S ~ U O ~ ~ ~ ~  County. 
This deed of bargain and sale from Watrous Beckwith and wife, 

Susan E., and William Shaw and Edmund Blunt, to John M. Skinner, 
with a release thereon from said John M. Skinner to the said Watrous 
and Susan E .  for the burying ground, was exhibited in open court, and 
the execution thereof by the said Watrous, William, Edmund, 
and John was proved by the oath of Thomas L. Shannonhouse, one (401) 
of the subscribing witnesses thereto, and acknowledged by Susan 
E.; and on motion in open court, Lemuel Jennings, Esq., one of the 
presiding justices, was appointed to take the private examination of the 
said Susan E., as to her consent in signing said deed, who reported she 
acknowledged to have signed it of her own free will and accord, without 
any compulsion from her said husband. Ordered to be recorded. 

The presiding judge being of opinion that the probate, examination, 
report, and registration were not good and sufficient and available to 
pass title to a feme couert's lands, directed a judgment in favor of the 
plaintiff, which mas entered, and from which the defendant appealed. 

Jordan ,  R. R. B e n t h ,  and  W .  AT. H .  S m i t h  for plaint i f f .  
B. F .  Moore,  Ehr inghaus ,  and W .  H .  Haywood  for defendant .  

PEARSOX, J. The lessor of the plaintiff, while a feme covert,  had 
executed two deeds; and it was agreed that if the "probate, examination, 

18-33 273 



IS T H E  S r P R E 3 I E  COURT. 135 

report, and registration" on either of them n-as sufficient in l a ~ r ,  judg- 
ment was to be entered for the defendant. But  if the probate, etc., on 
ueither x i s  sufficient, then judgnlent n a s  to he entered for the plaintiff. 
H i s  Honor r a s  of the latter opinion, and directed a judgment in f a ~ o r  
of the  plaintiff. 

I n  this opinion we do not concur. I11 reference to the first deed, the 
record of the county court sets forth that  it n-as exhibited in  open court, 
and the execution thereof bp the husband ~ v a s  prored by the oath of one 
of the subscribing nitnesses, and it XI-as ackno~vledged by the wife;  
LI ~ i ~ h e n  on motion in open court, Lemuel Jennings, Esq., one of the pre- 
siding justices, was appointed to take the p r i ~ a t e  exan~ination of the 
said Susan E. (the r i f e )  as to her colisent in signing said deed, who 
reported she ackno~vledged to h a ~ e  signed it of her mvn free will and 
accord, without any compulsion from her said husband. Ordered to be 

recorded." 
(402) The objection is that it is not set forth that upon her p r i ~ a t e  

exanlination she ackno~vledged, etc. ,111 that is set forth in this 
record occurred a t  the same time. J o y n e r  7%.  F a z ~ l c o n ,  37 S. C., 356; 
Etheridye 1.. F e ~ e b e e ,  31 S. C., 312. A member of the court is  appointed 
to take the p r imte  examination, according to the course of the court; 
this is done in  its 'kerge," that  is. in its presence and r iew;  he  reports 
that  she acknon~ledged, etc. The  fact that  this acknoxvledgment was 
made upon the pr i ra te  examination TI-hich he was appointed to take is 
set forth not merely m4th "certainty to a common intent," but n ~ i t h  
"certainty to a certain intent"; and we hold that  it is  not necessary tha t  
i t  should be set forth with "certaint- to a certain intent" i n  erery par- 
ticular, so as to  exclude a n y  i n f e r ~ n c e  f o  t h e  contrary 17-hich might. by 
possibilitp be imagined. This extreme degree of certainty is not now 
required in criminal pleadings, and specimens of it are only to be found 
i l l  certain special pleas, which are not farored by the courts. But if 
there was occasion for it,  the inference is irresistible that  the acknowledg- 
ment was made upon the prirate esamination n-hich a member of the 
court had been appointed to take. H e  acted in  its presence, reports the 
acknou-ledgment, and the court  ac f s  upon it and orders the deed to  be 
registered. This inference is irresistible, :~nless IT-e adopt the conclusion 
that  the county courts are  holly unfit for the business which, by la xi^, 
is confided to them. I n  E f h e ~ i d g ~  2 % .  Ferebee, cited abore, i t  is decided 
that  if t v o  justices of the peace report to the court that  they ha re  taken 
the pri7-ate examination. and the court receives the report and a c f s  u p o n  
it, it d l  he inferred that  the t ~ o  justices v-ere members of the court 
and had been appointed for that purpose. This case is the conrerse 
of that, and is fully sustained by it, as the rule must ~ ~ ~ o r k  both ways. 

274 



3. C.] JUXE TERM, 1832. 

Here the appointment, and the fact of the justice being a mem- (403) 
ber of the court, are set forth, and n7e infer the prirate esamina- 
tion, and there the private esamination is set forth, and we infer the 
appointment and the fact of the justice being a member of the court; 
and as in that case. so in this. there is a circumstance that it is not 
necessary to call in aid of onr conclusion, viz., the deed was proven as 
to the husband by a subscribing witness, m-hich tends to negative the 
fact of his being present. 

The fact that the deed n7as proren as to the husband, instead of being 
acknowledged both by him and his wife, x7as not relied on in the argu- 
ment; but it may be well to adl-ert to it, as at one time there was an 
impression that the objection mas fatal. All doubt upon this, homerer, 
is settled in Joyner v. Fadcon,  cited abore, and in Etheridge v. Ashbee, 
31 N.  C., 353. The point is not made, although the deed there was 
proven by a witness as to the husband, who did not acknowledge it, as is 
announced in the last case. This Court has "erery disposition by fair 
construction to sustaiil the deeds of feme corerts"-and does not feel it 
to be a duty to become astute in detecting informalities and irregularities 
whereby to avoid such deeds and throw the loss on innocent purchasers. 

I t  is not necessary to notice the questioils made as to the second deed 
upon the agreement of the parties. 

Judgment reversed and judgment in faror of defendant. 

PER CURIAM. Judgment accordingly. 

Cited: Marshall v. Fisher, 46 N. C., 115; Freeman v. Elatley, 48 
N. C., 119 ; Barwick v. Wood, ihid, 311 ; Leatherwood v. Boyd, 60 N .  C., 
124; Robbins v. Harris 96 n'. C., 559; sellers c.  Sellers, 98 N. C., 18;  
Kidd v. Venable, 111 K. C., 538; Reynolds 7.. Cotton Xil ls ,  I77 N .  C., 
424; Frisbee v. Cole, 179 IT. C., 474. 

JOHN BAILEY v. J O S E P H  H. POOLE. 

1. The general rule is that a witness must speak to facts, and cannot give his 
opinion as derived from these facts. The only exceptions are as to ques- 
tions of science and of sanity. 

2. It  is the duty of a judge, when he does charge upon evidence, to collate it 
and bring it together in one view, on each side, with such remarks and 
illustrations as may properly direct the attention of the jury. It  is also 
his duty to bring to the notice of the jury principles of lam or facts which 
have an important bearing upon the case, though omitted in the argument 
of counsel. 
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APPEAL from Baftle, J., at  Spring Term, 1852, of P a s ~ u o ~ a s ~ .  
Trespass on the case, in x~hich the plaintiff declared against the de- 

fendant for misrepresenting the title of the plaintiff to  certain real 
estates, upon an execution sale of the same, whereby it sold at a great 
sacrifice, to the plaintiff's damage. 

Upon the tr ial  the plaintiff, after s h o ~ ~ i n g  that  he v a s  the owner of 
certain lots in the ton-n of Sixonton, ancl that  certain creditors of his 
had obtained judgments against him and taken out executions therein 
ancl delivered them to  the sheriff, proved that  the sheriff lei-ied upon the 
said to1i7n lots and lands and offered them for sale; that  the defendant 
v a s  present and bid $1 for the lots. 

TThereupon one Pri tchard,  ~ h o  testified to those facts, bid $5, and 
the defendant then bid a small sum abore that, and Pri tchard made 
another bid of $10, 11-hen the defendant remarked to him that  he, the 
defendant, had a trust on the property in f a ro r  of his  father's estate for 
more than it was v-orth, and that he lvas bidding only for the purpose 
of getting possession, and then bid 50 cents more, and it x7as knocked 

dox-11 to him, Pri tchard declining to bid any further, in conse- 
(405) quence of such representatioi~s. Pri tchard stated further that  the 

plaintiff ~ v a s  standing rery  near him at the time when the defend- 
ant made the representation abore mentioned, and, as it was made, 
pressed his arm. Plaintiff's counsel asked the witness what was his 
impreision as to the meaning of the plaintiff by pressing his (~i~itness's) 
arm. The  question x i s  objected to by defendant's counsel and ruled out 
by the court. Plaintiff's counsel, by the permission of the court, asked 
the ~i5tness ~ i ~ h e t h e r  he desisted from bidding in  consequence of the 
pressure of his a rm by the plaintiff, but before the ~r i tness  answered it 
the counsel withdrew it. Xuch  other testimony nTas giren on both sides, 
which it is necessary to give, as the only questions raised on the 
motion for a nex- tr ial  are presented in the foregoing statement. 

Defendant's counsel contended that  his remark a t  the sale had been 
nlisuliderstood by the 71-itiiess, but if it  v-ere taken to be true, it, in con- 
nection 11-ith other circumstances, shoved that  plaintiff and defendant 
had an understanding r i t h  each other that  the defendant should pur- 
chase the property a t  an under-ralue and, after~vards, upon a resale, 
gire the plaintiff the benefit of the advauced price, and that  if such xvere 
the case, the plaintiff could not recorer. 

Counsel further contended that  the plaintiff had failed to s h o ~  that 
any person was willing to give more for the property at the execution 
sale than 7%-as bid by the defendant. But the counsel did not, i n  their 
argument to the jury, remark upon the ~v i thd ra~va l  by plaintiff's counsel 
of the question put to the  witness Pritchard, as above stated. The 
court charged the jury that if the plaintiff had agreed with the defend- 
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ant that the latter should, by making a misrepresentation of his (406) 
title, purchase the land at an under-value for plaiiltiff's benefit, 
he could not recoyer. The court then called the attention of the jury 
to the different circumstalices relied upon by the defendant, among 
~ h i c h  n7as the pressing of the n-itness Pritchard7s arm, and remarked 
that they might consider it in conuection n-ith the question put and with- 
drawn by plaintiff's counsel. 

The jury returned a verdict for the defendant, ~vhereupon plaintiff's 
counsel moved for a new trial because the court had reiected the testi- 
mony of the witness Pritchard's impression as to the meaning of the 
plaintiff in pressing his arm, and also because the court had stated to 
the jury that they might take into consideration the fact that plaintiff's 
comisel had asked and then ~vithdrawi~ the auestion whether the said 
witness had desisted from bidding in comequence of the pressure of his 
arm by the plaintiff,  lien defendant's couasel had omitted to remark 
upon it. The motion was orerruled, and a judgment giren, from vdlich 
plaintiff appealed. 

B. F. Moore for  plaintiff. 
R. R. Heath, Ehringhaus, Jordan, and IT'. AT. H.  Smifh for d e f e n d a n f .  

NASH, J. We do not perceire any error committed by his Honor in 
the court below, either in rejecting the testimony of the impressiolis of 
the witness Pritchard or in  calling the attelltioil of the jury to the ques- 
tion put by plaintiff's counsel axid then mithdratvn by him. 

As to the first point, it admits of no controversy. The general rule is 
that a witness must speak to facts, and opinion, as eridence, is pretty 
much confined to questions of science, art, or skill in some particular 
branch of trade, and to cases of sanity and the like. These are excepted 
cases, and in no instance that I k n o ~  of has such an opinion as required 
in  this case been permitted. The d n e s s  was requested to state his 
impression from an act of the intention of another person in that act. 
I t  was nothing but an opiilion. 

Plaintiff's attorney, by the permissioil of the court, asked the (407) 
~ ~ ~ i t n e s s  Pritchard n~hether he desisted from bidding iu conse- 
quence of the pressure of his arm by the plaintiff, but ~vithdrew the 
question before it was ai~svered. I n  order to answer properly the second 
exception, i t  is necessary to look at the point in issue het~veen the 
p r t i es .  The defense to the action was that plaintiff and defendant were 
acting in  concert at the sale, upon an agreement that the defendant 
should purchase the property at a small price, so that upon a resale there 
might be a surplus for the benefit of the plaintiff. The case states that, 
ill commenting upon the defense, his Honor called the attention of the 
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jury to  the different circumstances relied upon in the defense, among 
which n-as the pressure of Pritchard's arm, "that they might, in connec- 
tion n-ith it, consider the question pnt and ~ ~ i t h d r a n - n  by plaintiff's 
counsel." I n  this there was no error: it  was a fact transpiring in  the 
course of the trial, brought before the jury by one of the parties and in  
relation to the question under iarestigation. The  jury surely were a t  
liberty, in IT-cighing the testimony, to take it into their consideration; 
and if they could legally do so, the court in charging them had a right 
to direct their attention to it.  T e  do not consider a judge, under the 
act of 1794, i n  de l i~~e r ing  his charge on the facts of a case, to be a mere 
machine to detail to the jury the e~ idence  just as it occurred, and in 
the order it occurred; but it is hi. d~ l ty ,  v h e n  he does charge upon it,  to  
collate i t  and bring it together in one ~ i e v - ,  on each side, with such 
remarks and illustratio~is as may properly direct their attention. S o r  
is it any error in a judge or any officiousness to bring to the notice of 
the jury principles of law or facts bearing upon the case vhich  counsel 
may hal-e omitted in argument. I f  important to the decision of the 

case, it  is his clutv to do so. TThat effect the fact TI-odd hare  
(408) the inind of the jury in  this case was for them to decide; 

per se it  stood in direct coinlection x-ith the question previously 
asked, and nlisu~ered either TT a>- might h a r e  had an  inlportant hearing 
upon the decision. TITe see no error in the charge. S. c. Voses ,  13 
s. C., 482. 

PER CCRIAX. No error. 

C i t e d :  S. r .  C 'u ldr~el? ,  44 S. C., 219; S. 1 % .  Tl'lzife, 50 S. C., 229; 
S. r .  TT7i?liams, 6 b  S. C.. 61;  ,hi. 1 . .  Gregory ,  ihicl, 317; 8. v. G u m e f t ,  ibid, 
360; d s t o ~ z  c. Cra igmi l e s ,  70 S.  C., 319; Is?e,. r .  D e u e ? ~ ,  75 S. C., 467; 
Bzlr ton c. R. R., S4 S. C., 200; B o i n g  c. E. R., 57 S. C., 362; S. 1.. 

G i l m e r ,  97 S. C., 429; B u r w e l l  c. Sneed,  104 S. C.. 120; S. c. Eo?j/e,  
;Bid, 520; S.  c. -lIelton, 120 S. C., 597. 

DES ox D E ~ S E  OF H. G. SPRUILL T. 3. LEARP ET AL. 

[See ante, p. 225.1 

PEARSOT, J., dissenting : TTilliam Jones had an  estate to him and his 
heirs i n  possession, viith an esecutory devise over to his brothers if he 
died TI-ithout lealing a child living at his death. In  1825 he conveyed 

So~E.-Jlldge PFARSOS n.as under the impressio~i that this case mould not 
hare been reported at December Term. 1851. His dissentiug opinion. there- 
fore, \I-as not filed till the preqent  REPORTER. 

278 



N. C.] J U S E  TERM, 1852. 

by deed of bargain and sale to Blonnt in fee, with general  warrant;^, and 
in  1849 died without issue. Are his brothers barred by the warranty? 
The Statute of , h n e  prorides that all v~arranties made by a tenant for 
life shall be void, a i d  all collateral warranties shall be 1-oid, 
except those made by one haring an estate of inheritance in (409) 
possession. This case comes n~ithill the ~vords of the exception, 
and is not embraced in the enacting clause. So it i s  agreed that, while 
on the one limd it is not aided, on the other it is not prejudiced thereby; 
and unless the warranty n7as a bar at conlmon lam, the statute cannot 
hal-e the effect of n~aking it so. -1 collateral warranty barred the heir 
without assets. This was the general rule. I t  lvas modified and its 
hardship mitigated to sonze extent by the doctrine of warranty com- 
nzeilcing by disseizin. But this doctrine was Tery limited in its applica- 
tion, for, if the varrailtor had any estate of freehold there could not be a 
disseizin, or if he conzn~itted a disseizin and afterwards conveved IT-ith 
warranty, the ~varranty did not commence by disseizin; it was necessary 
that the disseizin arid the n7arranty should be "s imul  et semel." Coke 
Lit., 367a. The injustice of this rnle  as seen at a very early period, 
and to restrain its operation the Statute of Gloncester, 6 Ed. I., p r o d e s  
that the warranty of a tenant by the curtesy shall not bar without assets. 
I t  was f o l l o ~ ~ e d  by thc Statute of 11 Neil. TTII., putting a like restraint 
upon the warranty of a tenanf in  do~ver. And the obvious intent of the 
more general Statute of - h n e  was to carry out this policy; hence, a con- 
struction by which the operation of the rnle, instead of being restrained, 
is extended to a case ~ h i c h  nTas not before included, ~ ~ o u l d  nianifcstly 
be doing ~iolence to the plain meaniilg of that statute. For  instance, if 
one commit a dissrizin, he has an estate of inheritance in  possession, 
and should he aftenyards make a fcoffn~ent with 11-arranty, the case 
would be within the words of the exception, not~ithstandiug the disseizin 
was comn~itted with an intent to make the warranty. Such a warranty 
11-as not a bar at comnlon lam. Does the statute makc it one? So if a 
husband makes a feoffment in fee to the brother of his wife, and the 
brother makes feoffmellt with warranty, and dies without issue, whereby 
the warranty falls on the nife, as his licir, a i d  then the husband 
dies, the wife x a s  not barrcd of don-er at ~ o l ~ ~ m o i l  la~v. Coke (410) 
Lit., 38951; T'ernun's casc, 4 Eep. Shall she be barred by force 
of an exceptioil because the brother had an estate of inlieritaizce in 
possession? " Q u i  1m1.et in l i tera,  hcrref in cortice." Again, one makes 
feoffment in fee to his brother up011 co~idition; the condition is broken; 
at common law the feoffor was not barred by the ~ ~ a r r a n t y ,  which fell 
upon him as the heir of the varrantor. Seymouv ' s  case, 10 Rep. Do 
the words of the csception create a bar?  I t  is not necessary to multiply 
instances, because in the opinion deliwred by the Chief Justice the con- 
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clusion to which he arrires is put on the ground that, in the case under 
consideration, the v-arrant. v a s  a bar a t  common lan-. H e  seek. no aid 
from the statute, and regrets that  the Legislature have not seen fit to  
alter an  artificial and hard rule. So the only question is, TTas the n-ar- 
ranty a bar at connnoli  la^^? This suggestion is proper at the outset. 
The rule, if it existed, in reference to a fee limited upon a fee bv condi- 
tional limitation and executor? derise. is admitted to be an artificial and 
hard one;  of course, its esistence ought to be clearly established. ,hid. 
if it  be suggested that the 1%-ords of the exception are declaratory, and 
te~id .  in some measure, to prore the existence of the rule, the r e p l ~  is, the 
n-ords are satisfied by applying tlieni to the case of tenant i l l  tail in 
possession. with remainder or re\-ersion, i11 n-hich cases there can be 110 

question that  the warranty of the tenant in tail did, at conimori lam-, bar 
IT-ithout assets the remainderman or reversioner, if he happened to be 
the heir. Such remainders and rerersions \<-ere esteemed of but little 
value, arid x-ere never favored, because estates were thereby tied up  for 
an  indefinite period. Hence, from consideratioils of policy. they 7%-ere 
allowed to be barred by common recox-eries, b:- fines and collateral x-ar- 

rantg, n~ithout assets; and the object of the exception n7as to 
(411) prerent an alteration of the rule of lax7 in regard to them. So 

n o n  consfut  that  the rule existed i11 reference to conditional limita- 
tions and executory devises; and the inference, if any can be made, is 
that the rule did not apply to them, because it is difficult to conceix-e of a - reason 11-117 the Legislature should xvish to prerent an  alteration of the 
rule of Ian- in regard to them. rnlike remainders and reversions after 
a n  estate tail, they could not be barred b- recorer-  or fine, and no con- 
sideration of policy can be suggested for allox\-ing them to he barred by 
collateral warrant)-. There r a s  no danger of perpetuity, because. if they 
take effect at all, it  must happel1 in a limited time: o t h e r ~ ~ i s e  as to 
remainders and reversions after an estate tail.  Hence, the latter n-ere 
not a l lowd  the protection of the statute clp donis against the effect of a 
na r ran tg  (Coke Lit., 37-2) : alid the object of the exception in the 
Statute of A1ii1e v a s  to l e a ~ e  them as at common lax-, and this. according 
to 2 Blackstone Com., 303, was its sol? purpose. A right to enter for  a 
condition broken cannot be barred by a collateral l\arralltF. This escep- 
tiou to the general rule above alludcd to, like that of a x a r r a l i t ~ ,  com- 
menci~ig b -  disseizin, is settled b -  the authorities. Coke Lit., 359a. 
<<  S o  n-arrantg doth extend unto mere and ~iaked titles, as bg force of 
condition v i t h  clause of re6ntry. because that  for these no actioll dot11 l ie;  
and if no action can be brought. there can be neither T-ouclier. writ of 
z c ~ c v ~ ~ u n f i u  ccrrice, nor rebutter. autl they contil~ue in such plight and 
essence as they n-ere by their original creation, alicl by I I O  act call be 
d i s~ laced  or d i ~ e r t e d  out of their original esselice. and therefore cannot 
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be bound by any ~~ar ran t? . "  This is one of tlie resolutions in Seymour ' s  
case, 10  Rep., 97a. At page 379, Coke Lit., almost our w r y  case is put. 
"A man hath issue, two sons, and maketh a gift in tail to the eldest, the 
remainder in fee to the puisne. upo11 condition that the eldest shall 
not make any discontinuance. ~vitll warranty to bar him in the (412) 
remainder; and if he doth, that the puisne son and his heirs shall 
reenter. The eldest makes a feoffment in fee, ~ i ~ i t h  ~ ~ * a ~ r a n t y ;  the father 
dieth ; the eldest son dieth without issue; the puisne may enter." I t  mill 
be remarked that in the case put by Coke the land was passed by a con- 
yeyance at common law, by n-hich the benefit of a condition could not be 
given to a third person, but inured exclnsirely to the feoffor or his heirs : 
for this reason the p u k e  nTas not entitled to the benefit of the condition 
by the direct force of the conregance (as Tms the intention of the 
feoffor) ; but the l a v ~  T-ested the condition ill the father; from him it 
descended to the eldest son, and at his death descended to the puisne, who 
was allowed to take the benefit of it, and to eater, notwithstanding the 
warranty which had fallen on him as heir to his brother, and n o t ~ ~ i t h -  
standing the condition had beeii suspended n-lde it r a s  in the eldest son. 
And the case is made to turn on the distinction betn~een a condition 
which is suspended and a condition vhich is extinct, which ~irould hare 
been the case if the feoffment had been made after the death of the 
father, for then the eldest son n-odd have had the condition, as heir of 
the father, and would hare been tlie only person who could enter for its 
breach. I f  the eldest son had died before t h e  f a ther ,  the condition would 
not even hare been suspended, and a f o ~ f i o r i  the puisne could enter. I n  
other words, if a condition, although it has been suspended, be stronger 
than a warranty, of course it is stronger n+en it has nerer been sus- 
pended. And me may assume, as settled by authority, that a n7arranty 
cannot bar a title of entry for a conditioll unless such condition has 
hecome extinct. 

I n  the present case the condition, so far from liari~ig become (418) 
.extinct, newr was even suspended, but ah-ays remailled in full 
force. I t  is the case of a rlcrise, and by a conregance under the doctrine 
of uses, and by a derise the benefit of a condition may he gir-en to third 
persons-wherein it differs from a corn-eyance at colilirlon law. This is 
familiar doctrine. 

The brothers of William Joneq, tlwi, nndrr the devise, took the 1,enefit 
of the conditio~l by 1r4lich his estate ~vas  defeated. H P  d i ~ d  fid. What 
is the11 to extinguish the condition, to the benefit of TI-hich they are 
entitled? Nothing can be suggested but h i s  w w r a n t y ,  and that, we hare 
seen, does not bar a condition. The only \my by 11-hich, in our case, it 
could hare  become extinct was by the death of the brothers of Villiam 
Jones without issue, learing hiin their heir. 111 ~vhich e ~ e n t ,  as lie T17as 
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entitled under the derise to a fee, subject to the condition, and by 
descent n-ould also have become entitled to the condition, so as to have 
both the estate and the condition to vhich  i t  n-as subject, the condition 
xould hare  become extinct. Bu t  such is not our case, and herein it 
differs from F7in)z c. Tl'illiams, 23 S. C.,  509, for there the fee xT7as giren 
to Robert Hanrahan,  subject to a coildition in favor of his brother 
TTilliam, v h o  died first w i t h o u t  issue,  leacing R o b e r t  his he i r ,  whereby 
the latter became entitled to the condition, and so had both the estate 
and the condition to ~vhich  it n-as subject. 

The cluestion may be considered in another point of viev by supposing 
an  executory derise or a conditional limitation to confer something more 
than the right to take adrantage of a condition, and to pass a ~ o n t i n g ~ n t  
future eqtate, in the nature of a contingent remainder. I t  nlav be 
remarked that  the vo rd  remainder, although i t  has a strict technical 
meaning, is sonletimes nsed as a genuine term to denote any linlitation 
of an estate to be enjoyed in  future. Blackstone so uses it r h e r e  he  
dix-icle.5 estates in reference to the rime of enjoyment into such as are in 

possession. rerersion, or ren~ainder.  Coke so uses it.  As accurate 
(414) a m i t e r  as Fearne so uses i t ;  and i t  is sonletimes so used in  cases 

vhere it is not necessary to take the distinction. Treating esecu- 
tory clerises and conditional limitations as future contingent estates, the 
authorities are express that  they cannot be barred by a warranty, wlren 
l im i t ed  a f t e r  a f e e ,  for the reason that such second estates in fee do not 
depend upon the first fee, but are entirely independent and unconnected, 
and cannot be displaced or d i ~ e r t e d  by any disposition which the taker 
of the first fcc may make of it.  I11 S e y m o u r ' s  c u m ,  10 Rep., 97, and 
Coke Lit., sec. 740, where nlany authorities are cited, i t  is laid down as n 
maxim of law "that no ~ ~ a r r a n t y  shall extend to bar any estate of free- 
hold or inheritance, ~ ~ h i c h  is in possession, remainder, or reversion, and 
not displacecl and put to a right before or at the time of the mm-anty  
made." And it is held that  a feoffment i n  fee made by one who has a 
d e t e m i n a b l e  f e e  does not displace or direst the estate limited orer, "for 
the feoffment is not tortuous, and passes only the determinable fee. Bu t  
vhen  a tenant for life or tenant i n  tail makes a feoffment in fee, the  
feoffnlent is tortuous, for they cannot give a fee, and the remainder and 
rerersion is thereby displaced, and the one causes a forfeiture and the  
other makes a discontinuance. But n-hen he 11-ho hath  a fee, although i t  
be determinable, maketh a feoffment in fee, he ~ h o  hath a fee simple 
gireth a fee simple, and therebv he doth no v rong  to his heirs, and by 
consequeuce izo ~r ro i lg  to him in remainder," and it is neither a forfeiture 
nor a cliscontinuance. I n  our case X-illiam Jones had a fee, determinable 
upoil his death ~vithout a child, x ~ i t h  an executory derise oTer in  that  
event to his brother<, and har iag  a fee, a feoffment in fee by hinl vould 
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not have been tortuous, and by consequence his v-arranty does not bar 
his brothers, whose estate nTas not dix~ested or displaced. I n  the more 
n~odern authorities I h a w  been able to find .nowhere a n  int imation that 
a fee limited upon a fee by way of conditioual limitation or 
executory devise (if we except the case of F l y n n  T. Wil l iams ,  23 ( 4 1 5 )  
N. C., 509), can be barred or destroyed by a warranty descend- 
ing from the taker of the first fee upon the pnisne, to whom the second is 
limited. On the contrary, it is laid do-n~n in  general terms that such 
limitations cannot be defeated by a common recolTery or a fine, or in any 
other Tmy, and hence the necessity of fixing a limit as to time. Black- 
stone lays it down that a remainder or reversion, after an estate tail, 
may be barred by a collateral ~varrauty, if the remainderman or rever- 
sioner be the heir of the tenant in tail; but he nowhere intimates that 
such a consequence would follow the warranty of the taker of the first 
fee, in the case of a conditional limitation or esecutory dm-ise. Har-  
grave, in his argument in  Wicker  v. X i t f o r d  (see his Law Tracts, 518), 
says: "When esecutory devises Tvere first permitted, it was seen that 
entails in that form could not be barred by fines or recoveries." "Entails 
by esecutory derises being t h ~ s  excepted from a n y  7egd mode of barring 
them, i t  became necessary to prescribe limits," etc. Note to Fearne, 
page 444, ch. 3. Hargrave also says in his second argument in  the 
TAellusson case: "Esecutory devise was not regularly admitted until 
almost t r o  centuries ago. The rules for circumscribing i t  are conse- 
quently not of earlier date and there are no statutes for the purpose." 
"It was soon settled by the courts of law that esecutory de~~ises  could not 
be barred by conlmon recox-eries; that as early as P e l b  v. R ~ o z r n ,  17 
James I." "But esecutory devises thus z i~d~c~rrc~ble  by recovery or other- 
wise, if some limit had not been dmised, would have been a shelter for 
perpetuity." Xote to Fearne, page 429, ch. 2, title Esecutory Devise. 
Certainly this accurate writer and learned conmyancer mould not hare 
used such sweeping ~vords of exclusion if a collateral warranty was a 
bar, and an mireasonable doctrine of the old la157 had been applicable to 
d l a t  h~ treats as the modenl doctri~lc of esccutory derises and 
conditional limitations. Fearne in his treatise on executory (416) 
devises, 418, says : "The great and essclitial difference between the 
nature of a contingent remainder and that of an esecutory derise con- 
sists in  this: the first max be barred or rl~stroyed or prerented from tak- 
ing effect by sereral different means, as I hare already shown; whereas 
it is a rule that an executory derise callnot be prerented or destroyed by 
any alteration whate2.e~ in the estate out of which or after which it is 
limited," and cites Pells v. Brown,  Cro. Jac., 560, to shorn that they can- 
not be barred by a recorery, and many other cases, on page 424. "Though 
in  general an esecutory devise cannot be barred by the first taker, yet 
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yhen i t  is limited after an  &ate tail it may be barred in some casw by 
recorery." 428. "This privilege of executory devises which exempts 
them from being barred or destroyed is the foundation of a rule with 
respect to the contingency upon ~vhich  an estate of this sort is permitted 
to take effect." Fearne makes an express allusion to the effect of col- 
lateral warranty, and no case is referred to in v-hich the question n-as 
stirred. M p  impression is, after i t  n-as settled that such limitations 
could not be barred bg recover? or fine, it  was taken for granted that  it 
could not be done by a ~ v a r r a n t ~ ;  hence no case has occurred. I do not 
consider Flynn 1 % .  Irillictrn\ as an authority for the position that  such 
limitations can be barred 1)g a collateral lvarranty. I11 one riew, treat- 
ing the devise as giving to T i l l i a m  Hanrahan the benefit of a condition 
by n-hich the estate of Robert Hanralian TI-as subject to be defeated: as 
TTilliam died first, learing Robert his heir. the condition n7as transmitted 
hy descent to Robert and became e.1 t inct,  as is s h o ~ n  abox-e. I11 the other 
r i ev ,  treating the derise as g i~- iug  to TTTilliam a contingent fee, limited 
after a fee to Robert: as T i l l i a m  died first, leaving Robert his heir, 
the cor~tingent fee was transmitted by descent to Robert, and so he 

had both the first and second fee, and the estate rested in him 
(417) out and out. Of course, he could not set up  claim to  the estate 

against his o ~ n  bargain;  upon his death his heirs, the lessors 
of the plaintiff, could not do so, for two good and sufficient reasons: 
First,  they ve re  estopped by his deed from claiming the land as his 
heirs. Second,  the ~ v a r r a a t y  was ?inen?, and they could not claim 
the land as derired by descent from him ill opposition to his IT-arrant?. 
T l h  is clear, for  if thev had recovered the laid it would hare  been 
assets by  descent frorn him, snbject in their hands to his corenants. So  
plain and reasonable a proposition needs no authori ty;  and the case 
Tvas correctly decided against them, upon the ground of a lineal n-ar- 
ranty. I t  is t rue  that  his Honor, Jz idge  Daniel, goes on to cite a case 
put i n  Slieppard's Touchstone, of a n.arranty by a tenant i n  tail, which 
 as held to bar the remainderman, upon n.ho111 i t  descended, as heir of 
the tenant in tail. There is  no question as to the n7arrantS in tha t  
case being a bar, although it n-as collateral; but it had no application to 
the case under consideration; and the general remark as to collateral 
warranties, xvith which he concludes his opinion. and ~ rh ic l l  he  predicates 
on that case, was not varranted by it,  and m s  ~ulcalled for b~ the case 
then before the Court. 

My conclusion is that  as the fee limited to Vi l l iam Jones u\as defeated 
by his death, vi thout learing a child, his x7arrantp does not bar his 
brothers from asserting their title to the fee, n7hich i n  that  erent xvas 
limited orer to them. This c o n ~ l ~ s i o ~ l  is up011 the suppositioli that  
TPilliam Jones made a feoffment with n-arrauty;  but in fact he lllade a 
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bargain and sale, which is by no means as strong a conveyance, and if 
the former does not bar, of course the latter cannot. How far a war- 
ranty in a bargain and sale differs in its effect from one in a feoffment, 
and to what extent i t  is less stringent as a bar to the heirs, opens a wide 
field upon which it is not necessary to enter. 

I hare treated the case upon the supposition that the convey- (418) 
ance had the effect of a "feoffment," because treating it as a mere 
"bargain and sale," the question is not an open one. I t  is settled by 
Seymour's case, 10 Rep., 97, which decides that a bargain and sale, with 
general warranty by a tenant in tail, does not rebut the remainderman 
upon whom the x7arraaty falls as heir. If the warranty does not rebut 
one who claims in p r i ~ i t y  of estate, and whose estate depends on and is 
supported by the preceding estate, of course it does not rebut one who is 
not a priry in estate, and who claims a fee independent of and uncon- 
nected with the first fee, which is subject to a condition, by which i t  may 
be defeated, so as to make room for the second fee. And I h a ~ ~ e  treated 
the ~iyuranty as a "cocenant real," because treating it as a co~enant  of - 
"quiet enjoymentlt," the question ie not an open one. It is settled by 
Jacocks u. Gilliain, 7 N .  C., 47, ~ h i c h  r a s  brought before the Court a 
second time (Gilliam .c. JacocXx, 11 N.  C., 310), and after full and 
labored arguments reaffirmed. I may be allowed to cite particularly the 
learned opillion of Judge He?zderson, who, treating the warranty as a 
covenant real, proves conclusi~ely that such a warranty in a deed of 
bargain and sale, by a tenant in tail, does not rebut the remainderman, 
because that conveyance did not work a discontiauance, of course such a 
conveyance and warranty does not rebut the taker of the second fee. 
When a fee is limited after a fee, his estate is not discontinued by a 
feoffment, nay, not eren by a recorery, and there is nowhere an inti- 
mation that he is rebutted by warranty. I confess that, after a laborious 
examination of the "curious and cunning learning" of warranty, I was 
gratified to be able to arrire at  the conclusion that by the combined 
efforts of the Statute of Anne and the act of 1784, which converts all 
estates tail into estates in fee, there is now no case in which a warranty 
bars the heir from setting up a claim which is not derived from 
the ancestor who made the warranty, and I must regret that my (419) 
brother judges are of opinion that there is still one case to which 
that bad doctrine applies. Some good reason, no doubt, existed for the 
rule in early times in the cases tu which it applies, but me are not now 
able to trace them, so as to relieTe it from manifest hardships and injus- 
tice. Purchasers are sufficiently protected by the remedy against the 
personal representatives and the heirs of the warrantor in case assets 
desc6nd-treating the warranty as a personal covenant, annexed to the 
estate and running with it, as a safeguard. I n  this way the warranty 
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as a covenant of quiet e n j o p e n t  protectq the estate ~ h i c h  a rendor in 
Possession professes to pass, and not simply the e s t a t ~  v-hich actually 
clops pass by a deed of bargain and sale (Lez r i s  v. Cool;, ante ,  193) ,  by 
enabling the bargainor or his heirs, or the assignee of the  estate i n  case 
of el-iction, to recorer damages of the bargainor and to reach the assets, 
personal or real;  and although if collateral it can in no case be used as 
a bar, still it  is a better safeguard to purchasers and meets more fully 
the intention of the parties and the ends of justice than if i t  he treated 
as a covnan t  real, subject to the rules applied to it by the old cases. 
F o r  instance, by the resolntioas in  S ~ p o u r ' s  case, if tenant in tail makes 
a bargain and sale in fee ~ r i t h  ~varranty ,  inasmuch as b-y that  mode of 
conveyance only such estate passes as he can rightfully pass \rhea tlrnt 
e s f a f ~  determines, the ~ a r r a n t ~  is no longer of any force or effect, aud 
can neither be used to bar the remainderman v i t h  or ~vithout assets. nor 
to hind the heirs of the bargainor, although assets descend, for it makes 
no discontinuance, and the remainder is not displaced. So if a tenant 
for life makes a bargain and sale. i n  fee ~ v i t h  v7arranty, only his life 
estate passes, and at his death the warranty is  of no force or effect, 
because the estate in remainder or rerersion lvas not divested, and there 
 as no forfeiture. Thus ~ r a r r a n t i r s  in deeds of bargain and sale, accord- 

ing to the old rules, furnished no protection to purchasers. While 
(420) the estate of n~hich the bargainor might lawfully pass continued, 

there x a s  no use for the TI-arranty; after i t  determined, the war- 
ranty n7as of no force or effect. After the action of ejectment superseded 
real actions, as in that action there could be no Toucher, the courts 
construed a warranty to be a convenant of quiet enjoyment, and gave 
an  action for damages in case of eviction. I n  this State, v~here  bargain 
and sale is the only mode of conveyance in use, the courts have acted 
on the assumption that, as the ~va r ran ty  was a corlre~lant of quiet 
enjoyment, i t  did not determine with the estate ~ i ~ h i c h  the bargainor 
might rightfully pass, but protected the estate ~ r h i c h  he professed to 
pass, and have accordingly sustained many actions for damages after 
eviction by title paramount, which could only occnr after the estate 
that the bargainor might la~vfully pass had determined; and i n  fact  
this is the only mode of gil-ing to mrrant ies ,  in deeds of bargain and 
sale, any effect whateyer. 

These last remarks are not necessary to the conclusion a t  which I ha re  
arrived; but, i n  a general point of Tien-, they tend to support it, by 
showing that  the courts ha\-e been obliged, i n  numberless cases, to depart 
from the artificial (and to us unreasonable) rules of the old doctrine 
of x7arranty, by treating then1 as inapplicable to the conrenants i n  our 
deeds of bargain and sale, i n  order to gire effect to such corenants, &rrp 
out the intention of the parties, and meet the ends of justice. So every 

286 
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action in  which plaintiffs hare  recovered upon a warranty, treated as 
a covenant of quiet enjoyment, is an authority for the position that the 
cove~iant does not cease to be of effect as soon as  t h e  estate which  t h e  
bargainor m i g h t  lawfu l l y  m a k e  had determined.  

C i ted:  floutherland v. S t o u t ,  68 N. C., 450; Board of Educat ion v. 
Makely ,  126 N.  C., 698; W i g g i n s  v. Pender,  132 N.  C., 638. 

Sustained as the law, instead of opinion of Court ( a n t e ,  225) ; N y e r s  
v. Craig,  44 N.  C., 173. 
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1. A constable recei~eil claims to collcct from wlrent yerlons in Fehrnary, 
1847. The sureties on hi. bontl were \neil in October, 1U3, for hi< fnilim 
to collect: Held.  that the statute of limitations did not har the suit. 

2. There  there is error in the chnrse of a jwlge. :lnd it is excepted to. there 
111u.t be it vcuirc ( T c  1101.0. IIIIIC<L( tht' :~plwllee can 4 1 o ~  conc!n.'irftly from 
the record that the error could not in :~nywiue llare :~ffcc.ted t l ~ e  wrdicBt. 

P ~ a ~ s o s ,  J. Thc action is agailrst the defendants as sureties on the 
bond of a coilstable, dated 1 6  February, 1842. The relators, in February, 
1842, put  sel-era1 clairns in the har~ds  of the constable for  collection; 
among others, thcse small claims upon persons who mere admitted to be 
good. The  writ issncd ill O~ tobe r ,  1845, and the drfendants relied on 
the statute of liniitations. H i s  Honor charged the  jury that  if t h e  
constable could ha1 c collcctctl thew small c3l;~ilrrs bc t~wcn  Fchrliary and 
October, 1842, his omission to do so was a breach of the bond and gave 
the  relators a cause of action immediately against the defendants, and 
they were protected in regard to their clairns by the statute of limitations. 
T o  this the plaintiff excepts. There is crror. The  omission to collect 
was a breach of a c o n t i ~ & n ~ s  nature. *\dniit there was a hwach bv 
a failure to collect before October, 1842, n o n  constat that  there was not 
a breach for a failure to collect after October, 1842, to which latter 
breach the statute of limitations was, of course, no bar. The  plaintiff 
mas ilot obliged to sue for a breach bcfore October, 1842, and had the 
same or eren more cause of coniplaint hccause of an omission to collect 
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hctveen October, 1941, and February, 1843, nhen  his office expirecl. 
Defendant's councel, admitting the error, insist that it  v7as immaterial, 
for  that  the jury found for the relators and allox-ed them damages in  
regard to their tllcn small claims, notvithstanding the charge of the 
court. Tlie verdict ib for $1.2 damages. I t  may well be that  this is for 
a hrcach in regard to some of the other claims, but i t  is sufficient to say 

that nhcn there is error in the charge, arid it is excepted to, 
(423) there must be a renire de noro, unless the appellee can show con- 

clusively from the record that tlie error could not in al~ywise have 
affected the T erdict. 

PER C ~ R I . ~ .  T ' e n i r e  cle noro .  

A bonn f i d c  pnrchawr of perwnal 1)rol)erty. nitllout notice, acquires a good 
title, tliougli hi\ wildor ruay I in~e  macle a l~rior fraudulent conleyaiice 
to a third lrerwn. 

 PEAL from ,lIaiil~j, J . ,  at Spring Term, lS.32, of B r s c o ~ r s ~ .  

RT-FFIS, C.  J. Tbis is ail action of t r o w r  for a horse, to ah ich  tlie 
plaii~tiff'q intestate claimed title by purchase from one Randall. The  
defendant g a w  eridence that the alleged purchase was made for the 
express purpose of defeating d i ~  ers creditors of Randall, \tho TI ere then 

suing him, and that Randall kept possession of the horse and used 
(12.2) it  as his o ~ w ,  and a f e v  days afterwards sold him to  the defendant, 

who p~ucl~asecl  bona f i d ~  and for d u e .  Counsel for the plaintiff 
insisted that  lie u as entitled to recorer because tlle fraudulent sale of the 
intestate  as not void against the defendant, though he v e r e  a bona fide 
purchaser from the  endo or, and because it did not appear that  any of 
tlle demands against Iiandall remained unsatisfied a t  the trial. The 
court refused to give that  i~istruction, and told the jury that, in the case 
supposed, the plaintiff was not entitled to recorer. Terdict and judg- 
ment for defendant, and plaintiff appealed. 

I t  is to he assurned upon the bill of exceptions that the defendant's 
purchase n-as for the full ~ a l u e  of the horse and without the notice of 
the conregalice to the intestate, since no objection was taken on either 
point. Talring that to be so, tlie jndgmc~lt must be afirmed. I t  is 
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true that the statute 27 Eliz., is in its terms confined to land; but it has 
been often said that it was hut ill affirmance of the common law. 
Resides, it is ill rtsprct to personal things so obrious that a conreyance 
by the owner ~vithout consideration, and with the sole intent to baffle 
creditors, in which there was no change of the apparent ownership and 
possession, was made upon a secret trust for the former owner, and with 
the intent that he should have the enjoyment and disposition of the prop- 
erty as before, as to render it not only roid as against the creditors, 
but to require, in furtherance of good faith towards those who deal for 
the thing with him as the owner still, that it should be held, also, either 
that the first conveyance is void as to bona fide purchasers or that the 
donor and possessor had an authority, as the secret c e s t u i  que t r u s t  or 
as the agent of the fraudulent donee, to dispose of the property by sale. 
If he should do so and get a fair price for it from an innocent purchaser, 
nothing could be more palpably dishonest than that the fraudulent 
donee should set up his title to the prejudice of the second pur- (425) 
chaser. Then, as to the other point, it is clear that the fraud in 
thus drawing in an irinocent man to lay out his money is not purged by 
the fact that his rendor aftermuds paid the debts he then owed, sup- 
posing that fact to hare appeared. 

I t  may be that he did so with the money the defendant gare for the 
horse, and, at all events, it is not material to the question of fraud 
between these parties. 

Honest and fair dealing between man and man forbid a recovery 
upon a title so corrupt against a bona fide purchaser in  open market, as 
it were, from the former owner and possessor of the horse. 

PER CURIAII. xo error. 

C i t e d :  Long P .  W ~ i g h t ,  48 X. C., 293; Bynum v. fViller, 86 N. C., 
563. 

DEK ON ~ ) E M I S E  O F  WILLIAM H. GREEN T. JOHN COLE. 

1. It  is not necessary for a purchaser at an esecution sale to lwxluce a judg- 
ment corresponding esactly with the execution, nor, it seemr, any jndg- 
ment at all. 

2. Courts hare 1)oner to amend their ~~rocess and records, notwithstanding 
such amendment may affect existing rights. 

APPEAL from i l l a ~ l y ,  J., at Spring Term, 1852, of RTTHER- (426) 
PORD. 

291 
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RTFFIS, C. J .  The leisor of the plaintiff claimed title u~ ide r  a sheriff's 
sale and deed as fo l lom : H e  produced the record of a suit and reco17ery 
in the County Conrt of Rutherford 11y Drliry Scruggs against Joseph 
Roach, TTilliam H. Green, mid Alnlhrosc Roach, at Ju ly  Term, 1841. 
The suit begall hy a u-arrallt before a justice of the peace in favor 
of Scrngpi agailiit Joseph Roach and Green, and on 23 Xay ,  
1'40, judgmelit n-a. rend(wd thcreoli for $40, TI-ith interest thereon 
from 25 D ( c c m h ~ r .  1\:39. u~ i t i l  paid, and hi) cclit. co\t. ~i-hich was 
sta-ecl hy A l n ~ h r o v  Itoach. tier1 faciac n7as issued thereon 
in .January. 1\41, nhich  naq l e~ ic t l  on the premises in dispute as 
the land of Joseph lioach on 4 May. 1841, and returned to the 
ne l t  county court in July,  1q41; a d  also the copy of a notice to Joseph 
Roach from the cori.table of hi. i l i t~~ i t io l l  to r r turn  the same; and a t  
that  term a ~ n i ~ ~ n t e  v a i  take11 11)- tlir clerk that the judgment hpfore the 
m a g i ~ r r a t i ~  a b o ~ c  reclttd iq readjuclpecl to the plailitifi slid confirmed 
by the covrt. aud the lalid rcturnLd as h i e d  on, coudernnecl slid ordrretl 
to  be -oltl to wti-fy thc same, n-it11 costs. ,I ~ .end i t zon l  erponri.\ then 
issncd, ornitti~ip the name of Greeli. 011 nliich t h t  iheriff returned a bale 
of the la~it l  to Acliillc. l ) r i & x w  for $5. and, subsequently, the plaintiff, 
by lear c of th(> rourt, sued out xrit.: of f ? 1 , 1  fa( ( u s .  and from time to 
time, nl) to S o l  miher, 1x42, for the balalwc due: ant1 hc thr11 took ont 

one agaiiibt the goods and chattc.1.. lands and tenements of Joseph 
(427) Itoach, I ln ihro~c Roach, and TTilliam H. Greeli, cornnia~~ding the 

-1ierii-F to mahe tlic. sum of W). 11 it11 interezt thereo~i from 25 
Deci mher, 1 \39. n hicli I h u r  F c r ~ ~ g g s  recol ered against them. together 
~13th  thc fnrthcr sum of $l.b5; and tliereol~ the shcriff offered tlie prern- 
ises agai~i  for ~ l c .  all(] t l ~ y  u t r e  purcllasccl by the leqsor of the plain- 
ti'if, nliich n a s  rt turned 011 the v r i t  t o  F ~ b r u a r y  Term, 1\12, axid the 
sheriff uftern-ad> mad(, him a deed. I t  appeared further from the 
recorcl that, ill cntcri11.g the jnilgnielit at J u l y  Term, 1841, the mrne  of 
Ti l l iani  R. Gret.11 nu,  oniitted aq onc of the defenila~its, and that i t  
wa> a f t r rna rc l~  i ~ ~ v r t e d  by order of the court, a t  April Term, 1Sl2, 
0x1 the motio~i of the plaintiff to auiend. The defenclantq then ga r r  in 
eridellcr the record of a reco! er) by Allfred NcIii l~lley against tlie smle  
Joseph Roucll. :md that l u~de r  a 1;. fa. tllereoli the defendant becaine tlie 
purchaser of thc premises in 1\43, and took a deed from the sheriff. 

Coluisel for the defeudant insisted that the plaintiff could not recol er, 
j i ~ s f ,  because there Tvas 110 judg~nent to support the n r i t  of execution 
under n hich the le-<or of the pleilitiff p~l rc l iawl  ; .111d, w t  ondl  11, bccau.;c 
of a xarialice l ~ e t ~ ~ e e n  the iudgment, if thrrc be any, and the r e n d i f i o n i  



c.ipm~fi  '11 tllc oniissiol~ of (frecn', name a' a tlefeudant. and in stating 
the costk, and ill other reslwets. But  the coiwt refused to g i re  instrnc- 
tiolis on t11esc l~oiilts ill favor of tllc dcfe~l~iLii~t. x11d after :I wrdict  

loose  mod^ of making entries, n-liich the l)rofessiol~ for their om1 ease 
tolerate, the c o u ~ t s  arc obliged to liold, XI-lwre the jndgments are dran-n 
collaterally ill question, that  the mi~iutes  of the clerk stand for the judg- 
melit, aiid that a prol)cr judgnic>l~t. sueall 2.: i t  s!lo~l.ltl he if d11ly 
t1rnn.n 1111, is to b(, l)rcsim~t.tl. The, >t.cnritp of >nitor.;, officers, anel (41'\) 
1)nrchasers in1posc.- oil the murtn that l u l ~  :I-: all ahso l~~ te  nec:ssity. 
But even that is not niaterial to tl1c plnilitiff' recovery. since he is not 
obliged to sl io~r :I judgment at all i n  this case, nlucll less one to ~ ~ ~ h i c h  the 
esecutioli 31-as in csact cmiformit-, a s  n-as he>ld ill R ~ t f h e i ~ f o r t l  1 , .  Rdrir11, 
32 S. C., 144. Couliscl for tlir defendant co~irmcls against the correctness 
of the case, considering it as laying d o ~ ~ - n  the doctrilie that  the act of 1S4S, 
ch. 3, oljwates retroacti~elj-. and t l ~ t  ril~all operation is judicially sns- 
t :hable ,  t l i o ~ ~ g h  it affect existing rights. It i s  said h i t  here, for esamplc, 
the defendant pnrcliased ~vlieli tliere n.erc s i~ch 1-arianccs aucl defects i n  
t,hi. judgment :ind wccntiona i1nt1i.r n-hie11 the lcssor of tlle plaintiff had 
before l)~u.chasetl ns  were fatal  to his title, :~nd that tlie defeaclant n-as 
iliduced 11y :i linonlcdpe of that fact to la! out his money ill the sube -  
q i~cnt  purehaw: :rnd that. ha1 ill? t l l ~ l i  got the t i t l ~ ,  he holds it secure 
from futnrcx litipatlvii. 1-liclonbtc dl? t l ~ e  court n-ol~lrl  liolcl, \\(.re tile 
language of the statute donbtful in rcbpect of its retrospecti~e as - - 

n-ell as proy)ec t i~e  operatioli. t h a ~  it n a s  intel~cled to be the last only, 
and, n crc tllc lmgnage nneqn i~  orally retroactiw, tlw Court would he 
o1)ligcd to liolil f~ut l ic  r that. ill tila: r e y ~ i ~ t ,  t:ic T,e~i.lnrt~rc~ 11:ld trails- 
ccndcd i t> ronstitntional p n  cr. The  Legislntlwc canliot interfere n ith 
3 estwl right4 of propert!. IIoX i' 1 % .  I1 , ' I I ~ C I  s o n ,  1.j S. C1.. 1. E v t  this 
seems clear17 tu the Court not to he n ca.e of this kind. The statute 
in  quc5tion is altogctlier pro spec ti^ e i n  its terms and operation, and, 
2~roprio c'igoi e,  doe5 liot apply to the c o n t ~ o ~  c.r\j hetreen t h e  parties. 
Se i the r  claims under the mactment of tlic itatute. The  cjue.tion 
betneen t lmn  is of a different natur? entirely. It is n-hethcr at. tlle 
coinnloll lav and nithout ally statute on the sltbject :I purchaser at a 
sheriff's $ale 1s 11or111d to a u ~ t a i n  rllr~ c~xccutio~l 1)y s l ~ o n - i n ~  a judg- 
melit n i t h  ~ ~ l l i c l i  it  accordq, or ~rllctlicr he does not gct a good (429) 
title under tllc e~ecntioli ,  u hicli jnst if ie~ the alic~ifi,  wit l~ont pro- 
ducing a judgnlent at  all. SOT\., upon that qnestioli there v7ere coil- ' flicting judicial o p i ~ ~ i o l ~ s  mid resolutions. Pr ior  to 1 \ 1 2  it had been 
immenlor ia l l  held that, except i n  some special instaiices, a purchaser 
was not obliged to show a judgment, but the esecution was snficient for 
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him. E:lt in that year it n.a+ decided other~vise in Haml ion  1 ' .  Adams, 
6 S. C., 161, and subseque~itly it had heen held as a corrollary that  the 
judgment and. rsecntion m n ~ t  bc in  exact accordance. Sow,  this new 
doctrine had ~ i e ~ - c r  bee11 adopted in the common-law courts of our sister 
states. had nerer been satisfactory to the professio~i liere for the reasons 
given in R ~ r f h ~ r f o m l  1 % .  Elahzrrn, \ i l p r n ,  arid proved ~ v i t h  more experience 
to be more and more inconvenient. When, therefore, a case arose in  
which the question Tvas again presented, as one a t  the common law, i t  
x i s  neceisary to be considrred by the judges to ~vhich class of adjudica- 
tions they should submit, as eridence of the law. Son-,  it  is  t rue  that  
they might probably have continuetl i n  the course of their immediate 
predecessors, as they had before done, but for the aid derived from 
discorering, in the act of 1848, that  a sense of the inconvenience and 
mischief of the nen- rule had reached the commu~lity generally, arid 
through it the Legislaturc also, and that, to some purposes at least, 
a legislati\ e remed>- had bee11 enacted. I n  that  state of things the 
Court not o ~ l y  felt a t  l i be rn ,  but boulld, to recur to principle 
in decidilig the question, n-hich led them, both upon the reason of the 
thing aud from respect to the legislatire policy, to adopt the ancient 
decisions as being still the l a ~ v  of the countrg. That  did not at all 
interfere ~ v i t h  rested rights by ang new la~v.  I t  simply determined 
that, by the old, nliich is  held to be the existing Ian-, the party had no 

righti;. I t  is a case mrrely of a change in  judicial opil~ioris as 
(430) to what iq the I a ~ r .  The  rights of pcrsons drpelident on the 

question nhe11 Hnnzllfcin 1 .  -1tZums mas derided xere  affected 
pricipally. as those e~ iq t ing  at the time of R~r fhrr for -d  and Raburn .  
Iiidced, there might be the same objection urged against o~e r ru l ing  
at present this last case, s i ~ ~ c e  it noulcl affect the rights of persons who, 
i n  the mea~~t i ine ,  hare  acted on the fai th of it as law-a colisideration 
a l ~ v a y ~  extremely grave in tlle nlind of a judge and leading him to follow 
precedents rather than unsettle the l a x  or shake titles, as long as he 
sees he can do qo nithout produciiig more e d s  than o ~ r r r u l i n g  them can 
possibly bring about; but it is inseparably incident to human tribunals 
that  opiliions should I a ry  upoil  question^, nha t  is tlie lav-, and that  tlle 
course of adjudication a t  one period should be modified a t  another, and 
nien must deal subject to that  degree of uncertainty as to the rule of 
law 011 a particular poi~~t--an uncertaiutg vhich probably pervades 
our countrg, and that  from ~vhich  11-e derive the elellleritary principles 
of our law and t h ~  model of our judiciary less than any others that  eyer 
existed. 

The Court concludes, therefore, that the variallces iusisted on are not 
material, and nould not illvalidate the title of the lessor of the plaintiff 



in fact. H o ~ w w r ,  the most important difference no longer exists, as 
it was r e m o d  by the amendment. I t  m s  argued, illdeed, against that, 
also, that it affected rights, and therc,fore its operation should be accortl- 
ingly restrained. But  the argument must fail, since it goes to the whole 
power of amendment, as the very necessity for amending arises out of the 
inraliditp of the proceeding unless amendecl, and every amendment must 
therefore affect the rights of persons. But  it is among the most beneficiaI 
p o ~ ~ e ' s  of courts, intended and usually exercised to further justice and 
to sustain vihat has been done under the supposed authority of the law. 
E ~ e r y  person must be, therefore, understood to act, i n  such cases as the 
present, with a knovilcclge that  the courts can arid, in cases deemed 
proper h -  them, d l  amend their records aud process so as to (431) 
promote justice as far  as they can do so cousistcntly with the 
truth.  Besides, the propriety of an an~enciment cannot arise collaterally 
in another court, as the record in the present shape is to be received a s  
conclusively speaking the truth.  

N o  error. 

PER CTRIAAI. No error. 

C i t e d :  ,lIarslrall r 3 .  E ' i s h c ~ ,  1 6  S. C'., 117; Penrl le ton  c. P e n d l e f o n ,  
47 S. C.,  137; 11-4 i f c  1 % .  Y f a i z t o n ,  48 S.  C'., 42;  Parsons  c. A I I c B ~ - i d e ,  49 
S. C.,  100;  Hcc~nes  7 % .  f l y a f t ,  i 7  S. C.,  317; I I i , ~ f o n  I > .  Roclch, 95 3. ('., 
111;  TT7ilscix P. T~c ,~ j lor ,  013 N. C'., 2'0; , l l a r , s l z l )~~~~ i i  r .  Laslzlic, 122 x. C'., 
239. 

J O H S  I<II,LI.IJI. -IDIIIXISTR.\TOK. ETC.. V. J-IJIES C;IRROL 

One x11o is an equitable onner of a bond. but to nhom it has not been legally 
endor.ed, ha. not iuc.11 an interebt in it nu vill ennhle hiln to support an 
action of t ro~e r .  

APPEAL from E a t f l e ,  .J., at Fal l  Term, 1851, of HAYWO~D. 
T r o l - r r  brought to recorcr the amount of a bond alleged to belong to 

the plaintiff's intestate, and x-hich llad been converted by the defendant. 
I t  appeared that the interest in the bond 1%-as, i n  fact, i n  the intestate, 
but the bond had llerer becn legally transferred to hini. 

Under the i ~ ~ s t r u c t i o ~ ~ s  of the court a 7 erdict v a s  foulid for the 
plaintiff, and from the judgment there011 the defendant appealed. (432) 
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S A G H ,  J. TTc do not concur n i t h  his Honor n h o  decided this case 
belon. There can be 110 doubt that the defendant, throughout the trans- 
action, has acted most dishonestly, in entire disregard of any principle 
of moral dnty :  but siting in  a court of l a r  v e  can enforce none but legal 
obligations. I t  is fully admitted that  the plaintiff has no legal right 
to  t h ~  bond appropriated by the defendant. The  defendant purchased 
a Bible at the sale of his personal property, and after some time the 
note l17as found in it. Who put it i n  there or vhere  or vhen  is not stated, 
if k i ro~m,  hut it is claimed against the plaintiff, as the administrator of 
Jolic., simply upon the  grolund that  it x x s  so found. I t  is true, n hen 
slionn to thc ~ ~ i t n c q s  Enlom-, by the defendant, the  latter was informed 
that it bcloagetl to the intestate, but TT-ithout adverting more particularly 
to the positioli -\I hich this 17-itness by his om1 statenlent occupies in rela- 
tion to the di,honest transaction, it iq snfficient to  say that  the note is 
riot c111dord 1, the person to n h o n ~  it TT as made payable, and in n hom 
tlie legal title 4 1 1  remains. 111 the opinion of his Honor there is error 
in charging the jury that  if thc facts Twre as insisted on by the plaintiff, 
lie n a s  entitled to :I I erdict. 

The judq i~~en t  is rtrersed and a veilire cle m v o  anarded. 
N p  brethrcn instruct me further to say that  the defendant did not 

tortio~isly t&< ljo*.'+-iol~ of tlie note m~clrr  tlic circunlstaacc~ of the 
c a w  

I . J .  Elilon, the obligor in  the bond, stated that  it belonged 
to the plailitifi's intestate, and the ilistructioli prayed b -  the  

(433) rli.fcndalit admitc: the equitable right to it to be in  the intestate, 
and therefore it is to be a s s ~ m e d  that  the intestate m s  the eqnit- 

ahlc a<-ignecl of the baud n itliont an endorseinent to him. But  admitting 
thew facts, it  iq still t rne that  the intestate had l ~ o  such o~mersh ip  or 
intercst in  the boiid as can Ire recognized a t  law so as to enable him 
to hring trorcr or an>- other action, because the property in a bond can 
only 11e tranqferred ill the n lanmr prescribed by the statute. Fairley 
v .  X c L r a n ,  33 S. C., 15s. That  being so, and there having been no 
contract h t n  eel1 the intestate or the plaintiff n i th the defendant res- 
pecting the bold, the defendant has done 1-10 such legal TI-rong to the 
possession of the plaintiff or to his right of property as d l  sustain the 
action. Tllcrefore, I agree with my  brother NASH that  there must be a 
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A public agent is not answerable personally for any contr:~ct iuade 1 ) ~  liim 
in his ofidal capacity. unless he specially bintls himself to 1)e lersonally 
responsible. 

APPEAL from A 1 l ~ i i / y ,  J., at Fall Term, l$,ii, of I R ~ E L I . .  T11~ Case 
is sufficiently stated in the opinion. 

Gwion and Boyrlen for p l a i n t i f .  
TV. P. C a / c l ~ o c l /  for defendant .  

NMH, J. Up011 thc return of the rnaildamus in this case the defend- 
ants, through their counsel, mo-c-ed to quash the suit upon the groulld 
that it appeared on its face that the plaintiff had a full s l id  complete 
remedy at law by a suit against the county trustee for money had and 
received to his use. The plaintiff had, under a contract made with the 
commissioners duly appointed by the County Court of Iredell, built a 
public bridge for the use of the county, which had becn receirecl k , ~  tlle 
commissioners, and the court thereafter had made an order that the 
county trustee slioulcl pay the aino~mt duc. This order vas  presented 
to the trustee, but not paid, for want of funds. At the nest court the 
above order vas, by the connty court, rescinded, the bridge haring in the 
meantime fallen do1~11. The ground talien by counsel for the defendants, 
in  his motion to quash the writ, was not correct. The plaintiff could 
maintain no action n hatevcr against the county trustee. The latter -ems 
a public ageut, and therc~forc not a~ls~rerablc personally for nliF 
coxtracts iilntle by hint ill that capacity unlws he bad bound hiin- (435)  
self personall~. I I i l e  7%.  ( ; o o r l m u ~ ~ ,  2 1  S. C., 364; I l a n z ~ r m  1.. 

Irlcin, 30 S. C., 421. The county trustee did not in  any manner make 
himself personally :nls~verahlc for tllc debt. n'or could he, by promising 
to pay the order out of the county fuuds when they came to hand, 
d e p r i ~ e  the couilty cLourt of their control over the money. They were 
themsel~es but trustees for tlle public, and while the money was in the 
possession of the coul~tg officer they had entire control over it. The 
trustee can pay no nioncy out but m d e r  the order of the court, and 
before he had so done there ~vas  no order in existence allthorizing him 
to make the payment. 

Cited: Day c. Lee, 49 K. C., 240. 

Affirmed. 
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1. On the trial of a collateral issue between the administrator and heirs, as to 
assets, in a suit by a creditor, one of the heirs is an inmmlretent witness 
for the administrator, tlloiigh he may hitre rclense(1 to  hini all his interest 
in the persolla1 estate. and also an anmulit suyr~oed to 11r the value of the 
real a9sets descended to him. 

'7. In ~11~11 a proceeding b;v sci. fa .  any one of the heirs can tender the i?;sue, 
and, if  found against the administrator. the creditor ~vould hare execution 
against him for the slim found in his hands, \rliicli \\-oulcl necessarily 
operate to the exoneration pro tcri?fo of all the real estate descended. 

See same case. 33 S. C., 307. 

,\PPEAL from Batt le ,  J., at Fall  Term, 1851, of XCDOWELL. 

R p u m ,  -IT. 11'. S1700dfi?7, and  ST'. -11. Shipp for plaint i f .  
A r e r y ,  J .  B a r t e r ,  and G. It'. Ba.zter for defendant. 

- 
RT-FFIS, C. J. After the decision between these parties a t  August 

Term, 1650, 33 S. C., 307, the case came on again in  the Superior Court, 
and, on the trial, the plaintiff ngai~i  offered as vitnesses the two sons 
of his intestate. viho were before deemed iucompetent. T h e r  released 
to the plaintiff their clistributire shares of their father's personal estate, 
and the plaintiff released to them respectiwly all claim for the costs 
of their suit. The defendant then gaye eridence as before, that  certain 
creditors of the intestate, after getting judgments i n  suits against the 

plainti@ as administrator, in xhich  his plea of p1ur.e a d m i n i s f r a c i t  
(437) n a s  found for him, issued v-ritb of scire facias against the heirs, 

to h a ~ e  esccution against the estate, to nhich  the heirs had not 
as yet pleaded, though still pending; and further, that lands in Tennessee 
descelicled to the heirs, of which the ra lue  was u n k n o ~ n ;  and also that  
the intestate had sold in his lifetime certain lands i n  this State, reserving 
to himself and his heirs the  niines arid minerals therein, and that  after 
the expiration of two years from the granting of administration to the 
plaintiff, all the l~e i r s  had sold and conveyed that  right to the purchasers 
of the land, and that  the two sons, tendered as witnesses, received for 
their interest $10 each, and that  i t  was not kno~vn tha t  there were any 
minerals ill the land, or that  the interest was of any ralue.  Thereupon 
the witnesses executed a further release to the plaintiff of their right 
to make u p  a collateral issue as to personal assets in the suits against 
them by the creditors as to the sum of $10 each, with the interest thereon 
from the date of their sales, a d  then  the^ were adnlitted and gare  
material testimony, and the plaintiff had a verdict a ~ l d  judgment, from 
~vhich the defendant appealed. 

L'D S 
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The Court is of opinion that, in  respect of the realty in this State, 
the case is not ~ ~ a r i e d  by the new facts from what it was before. These 
two persons h a ~ e  precluded themselres from making up an issue with 
the administrator, but they cannot control the defendant and the other 
heirs i n  that respect, and it seems clear that any one; of them could 
tender the issue, and if found against the administrator, the creditor 
would hare execution agaiiist him for the sum foul~cl in his hands, which 
would necessarily operate to the exoi~eratioii p o  t a n f o  of all the real 
estate descended. That one of the heirs could make up the issue is 
apparent from the consideration that most frequently the personal rep- 
resentative is also an heir and de~~isee, and no particular prorision is 
made for that case, and yet the constant course has been to proceed in  
such cases at law, and without resorting to the court of equity. 
The witnesses were liable for the ~vant  of personal estate to the (438) 
creditors for the ralue of the estate reserved by their father in the 
lands sold by him, which, prima facie at least, is to be taken as not less 
than the price got for it, and at all events is something. 

From that liability they may be relieved by some of the hrirs coni- 
pelling the creditors to resort to the personal fnnd, and these witnesses 
still have an indirect 'interest in the personalty, notwithstanding their 
release to the plaintiff. I t  is said, howewr, that they have discharged 
themselves from liability to the creditors by diresting themselves of the 
money rewired by them for the land. But assunling that to be the 
ralue, this position is not correct, as the money has not been paid to a 
creditor, and does not belong to any one or all of them, and the deposit 
with the clerk or any other person for the use of the creditors could not 
be pleaded by these persons in bar to the scire facias, but they remain 
just as much liable n o ~ r  as they would be if they had thrown the money 
away. -1s that is so, it is useless to consider how far  their competency 
might be affccted by the possible liability at  law in Tennessee of the lands 
in that State, or the personal liability in equity of the witnesses i n  
this State or in Teiinessee in respect of those lands. 

PER CCRIAX. Venire  cle ~ o v o .  

1. dltl~ough in an action of ejectment tlw usu:~l course is to recorer ~~orninal 
damages, learing the real damages to Ire recorered in the subsequent 
cwrrelatire :~rtion of tres1);lss for the awsrrc l~rofits, yet i t  woultl not Iw 
error to direct that the actual damages sl~ould be assessed in  the ejectment, 
t,he division of the actions being merely for  conrenience. 



2 .  Therefore. it is 110 01)jectioii to the rcl)ort of :rrl)itrntors. to n.11om inn nction 
of ejectluent lias I)een refcrretl. to direct t l ~ c  :~moul~t of tln~uagcs x~~staincd 
I)? the trespass to he entered for the l)lsiutiff. 

A \ ~ ~ x i ~  from ,lInul~/ .T.. at  Sljrilip Ternl. 1652. of C' I B I K K I  i. 

E j r i f r n i n i .  nliicli n a s  referred to arb it ratio^^. Thc  nrhitrators re- 
ported, anmiip ot1lc.r tliil~p,, that judgment .liould I)(, e11tcrc.d for the 
plaintiff for $10. a. tlie actnal amount of the damages he had suqtai~ied 
by the trespass. To this part  of the an-ard the defendant objected, and 
m o ~  ed that  the an :wd he set aside. The court or crruled the motion and 
gaTe judgment p u r v a n t  to thc a r ~ a r d ,  from nhich  the defendant 
appealed. 

I'r txw;  J .  I f  the arbitrator5 had esceederl their antliority in aqses+ 
ing .j; 10 ar dan~aee i  inqtca(1 of ii-i~l)ence," the objection n o ~ l l d  not extend 
to thr  nhole auarcl as far  as the amount is d i~is ib le .  The  excess conld 
he rejected a<  ~11rp111.age. Bnt  the arbitrators did not excecd their 

anthority. I t  ria% proper for them to assess the actual damages, 
(440) io ns to nialiL the an-nrd filial, and p r e ~ e n t  the necess i t~  of an  

aetiou for 111emc profits, r~li ich,  v h e a  confined to the t i~ l ie  laid 
iu  tlic dcmi,c, i. a m ~ r e  elongation of the action of ejectnient; that  
action helug d i ~  ickd. at the qnggc4on of the court, into tn  o parts in 
order to sa le  time aud ~licrcl> as a matter of conrenii~i~ce. 

Tlic dec1:ir:ition in ejectment demands damagec;, 2nd originally nothing 
e1.e n a-  recor ered. ,Ifterv ards the court made the remedy more ade- 
qilatc, hg adding a n r i t  of pos,es~ion, but in form i t  is still an action 
for dnmagi.s 0111) ; aucl nhen,  by the adoption of the fictions inrented 
by C h i e f  ,Tlr5flie X u l l c ,  ejectmuit became the most conrenient, cheap, 
easy. slid speedy remedy, as nell  for all haxing a n  estate of freehold 
as for those llaxing estates less than  freehold, and 1~1~31 ,  i n  con- 
seqilrlrce tliercof, e j (~tn ie l l t  irlnlo't ~ui ' i (rsi i1ly took the placi~ of real 
action. a i ~ d  became tlie mode of trying titles, it x-as seen that  a 
great dcal of time v a s  unnecessarily in n ~ a n y  cases consumed in  the 
esanii~iation of ri itllesse. and ill the discussion of the question of dam- 
age.: for, if 11po1i the title the case n a s  v i t h  the defendant. then the 
espci1.e of nitnewes in genernl to the amount of damages and the time 
conslmicd in their exanii~i:~tion and the discussion incident thereto, 
was "labor lost"; and in the cases ~ r h e r e  a n  iiiquirS as to the questioll 
of clamages naq  nlacle necessary by a verdict i n  favor of the plaintiff 
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upon " t h e  title," such iilquiry Lad a tentlency to distract the jury and 
call off attention from the maill question, and it was better for  both 
parties to postpone it.  Hence i t  x7as suggested by the Court, and 
acquiesced in by the profession, that  the action might be diyided, so as 
to let tlie question of t i t le  alone be passed on in the ejectment, m~ith 
iiominal cl:mages, "for couformity," if the title n a s  wit11 the plaintiff, 
alld leaye the anlount of dan1agr.s to be ascertained by a n  action for 
the nlesne profits. 

This has been thc n ~ ~ i r c ~ s a l  practice, bnt i t  vonld not be error for 
the court to instrnct the jury that ,  if t h y  found for the plaiutifi 
i ~ p o ~ i  t 1 1 ~  title, they were at liberty to find actual danlages for the (411) 
time the dcfeilda~lt had n-rol~gfullp kept the lcssor of the plaintiff 
out of lsossessio~r ; aud in some cases i t  is  necessary for the jury, i n  the 
action of cjcctn~ent, to f i ~ ~ d  the actual damage, as if the lessor be to pay 
rent for years, when the term expires pending the action, or tenant 
for life, or  pur  a u t r ~  r i e ,  and his estate terminates pendiilg the acti011. 
I n  such cases an  action for lilesne profits cannot be brought, because it 
is an  action of trespass p a w  clatmlrn  fregit ,  and it is  necessary to regain 
tlw possession so that, by the fiction, it can relate back to  the prior 
p o ~ s e ~ s i o n ;  and as this caliuot be done, the amount of damages mi~s t  
be assessed ill the action of ejectment. I t  is a plain analogy, as  arbitra- 
tors are  requirrd to make a final a~vard,  and no seconclary action is 
contemplated, that d-l lcl~ an action of ejectment is referred, the actual 
clamages should be assessed according to the form of the action and the 
ancient practice. 

The  scco~ld esccption, that  the a v a r d  is vague and uncertaill, is  not 
well founded. It fiscs upon a ccrtain line as the dividing line between 
the parties, and i t  is plainly to be iute~lded that  the lessor is to he pnt 
into possessioli 1113 to this line. So the Court is  nabl led to give judgmellt 
for  the elltire damages and cost and to order a writ of possession in  favor 
of the  lcssor. H c r e i ~ l  i t  is plaiilly clistinguishable from Duncan u. 
nuncuiz ,  23 N. C., 466, ~vhich was relied on by the defeutlaut. There 
the referees said that  the plaintiff had paid the defendaut $1,544, a d  
couveyed to hcr threc-fourths of the whole amount of l a r d  purchased 
of the  executors of Charles Findley, deceased, to be taken off of the 
npper part  of said laud. The a~va rd  was uncertain and rague, because 
it did not show what laud had been purchased of the executors of 
F i~ld ley ,  and it did not fix ou any definite l i w  by which the portion 
allovcd n a s  to b~ t a l m ~  off of the. upper pa r t ;  so that judgnlcnt could be 
rendered by which to carry thc award into effect, because to do so 
rcquirtd :1 coilvcy~lc~e and n deed for a specific performance, 
~vhich  could not be made in cjectrnellt. (-1-42) 
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Third .  There is no force in the last exception. The arbitrator, 
hp aid of the surx7eyor named in the order of reference, had fixed on a 
line up to which the lessor is entitled to have possession; they have 
assessed entire damages and have disposed of the costs. 

This is, it seems to us, a final, complete disposition of all the matters 
referred. 

PER CTRIAX. Affirmed. 

C i t e d :  Moove T. Gherkin, 44 S. C., 74; Bradley c. MeDaniel, 48 
S. C., 130; Gaylord 1 % .  Gaylord ,  ibid, 369; S t a n d  2%. Calcert, 63 N.  C., 
617; T T ' h i ~ s ~ n h v n f  r .  J o n e s ,  78 S. C., 363; DevmarX- 1 % .  R. R., 107 
X. C., 188. 

Whether an instrument ic a mortgage o r  not i- n quection of Ian- for the 
deciqion of the court. and it ~ o u l d  he  error to iuhmit it to  the jury. 

APPEAL from X a n l y ,  J., at Fall Term, 1850, of ASHE. 

X i f  ch ell for plaint i f f .  
T .  R. Caldzr~ll  for  de fendan t .  

X a s ~ ,  J. Both the plaintiff and the defendants claimed the horse 
in question under Pennington; neither is, therefore, at liberty 

(443) to displlte his title. Plaintiff's title is the elder. He  purchased 
from Pennington, by taking up executions against him and pay- 

ing some money. Some time after this another execution in favor of 
one Gentry 11 as, by the defendant Jones, le~*ied on the mare, and at the 
sale the defendant Phipps purchased, At the time of the levy and the 
sale the animal, as betv-een these parties, was the property of Smith, 
the plaintiff, so far that the defendants could not deny it, except by 
showing that, as against them, he did not acquire Pennington's title. 

Counsel for the defendant asked the court to instruct the jury that, 
if the transfer of the property by Pennington to the plaintiff was a 
mortgage, it was void. as not being in mit ing and not registered. This 
was properly refused by the court. Thether  the transaction was a 
mortgage or not was a question of lav, ~ rh ich  did not belong to the 
jury, but to the court. I t  ~rould hare been error i n  law for the court 
to have so charged; and, moreorer, because the eridence showed that it 
was not a mortgage. 

PER CL-RIAM. No error. 



STATE OF KUIITH CAROLINA ox THE RELATIOX 01 ,I. J. PATTk:S r. 
\\-ILLIAM XASS. 

A sheriff is not bound t o  collect an execution, and pay the :~il~ount to the 
plaintiff. before the return (lay of the \wit. 

~ P P E A L  from H a t f l p ,  J., at Fal l  Term. 1S51, of ;\I.icos. 

J .  B a x f c r  for  p la in t i f f .  
Cia i fher  for d e f e n d n n t .  

PEARSON, J. I n  September, 1850, a fie7.i f ac ia s  i n  favor of the plain- 
tiff against certain persons, who 11-ere good and had property out of 
vh ich  the monev could har-e been made, was put in the hands of the 
defendant, ~ h o  was sheriff, ~ v i t h  instructions to make the money as 
soon as he  could. I n  December, 1850, the plaintiff demanded the 
money of the defendant, and he refused to pay, on the ground that  lie 
had not collected it,  whereupon the plaintiff' commenced this action. 
The  fieri facias was returnable to Jlarcli Term, 1S5l. Tlie writ issued 
20 September, 1850. 

The  cluestion presented is whether a sheriff is bound to make the 
money within a reasonable time after an  execution is put into liis hands, 
or  may, without a breach of duty that  will subject him to a n  action, 
omit to make the nloncy until just before the return da>-. 

The  action is of first impression, and although it cannot for that  
reason be rejected at once, still there is a presumption against it, and 
the plaintiff lias a henry weight upon him-the task of slioning that, 
according to the reason of the thing (n.hich llad nerer hefore 
occurred to anybody else), he had a cause of action for an omis- (445) 
siori to collect before the return day of the n-rit. 

This makes it Ilwessary to recur to fundamental principles i n  order 
to see if ally good ground to support the action can he inferred froin the 
facts of the case. The  action is  e z  c o n f r a c t u .  The only erideilce of 
the contract is  that the fieri facias was put into the hands of the defend- 
ant, 11-ho x a s  sheriff, from ~ ~ h i c h  i t  is inferred that  he  undertook and 
contracted to do  hat the writ commanded, riz., to make the money and 
have i t  a t  the nest term of the court. f e can see no good ground for 
the further inference that  he undertook and contracted to make the 
money within a reasonable time after  the writ v a s  delivered. I t  may 
be that  if he had received the money he was bound to pay it ores to 
the plaintiff on demand; but he had not r ece i~ed  it, and the question is, 
H a d  he contracted to make it before the return day?  There is  no 
evidence of any such contract. I t  is t rue that  when the esecution was 
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put into the hands of the defendant he n-as instructed to make the 
money as soon as he  could. TThere is the evidence that  the defendant 
undertook to do anything more than n-hat the  nit commanded, or, 
suppoiing such an  undertaking, n here is the consideration by which i t  
i q  made ohligatorp? I f  the debtor has property out of which the 
money could be ~ n a d e  a t  the time the m i t  issues, and the sheriff fails 
to make it, he therehp takes npon himself the  responsibility, and has 
no e scuv  from the fact that  the debtor Tvas a f t e r ~ ~ ~ a r d s  unable to p a r ;  
but, apart  from this rc.;ponsibilit~, ~ v e  can see no ground upon mhich to 
infer a p ro rn i s~  oy a dnt>- to collect arid pay ox-er the amount of the 
esecntion before the rcturn day. 

(4.26) 
BROWS'S H E I R S  T. PATTOX'S HEIRS.  

TTliere there i \  no proof to e.;tahli\h a fact. the jury  iho~ild lw 90 instructed : 
n d  it is not the duty of the court to state to them an abstract proposition, 
Illit to itate the Inn a <  a~plicahle to the f ~ c t \  prored 

SASH, J. The plaintiffs claimed the land in dispute l i ider a grant 
issued in 193.2 and enlhracecl in the diagram S, 11, 0, P. The defend- 
ant.. produced no dced nor color of title, bnt relied upon a long posses- 
sion up to known and risible bolmdaries, and p r o ~ e d  by a vitness tha t  
t~renty-six years before the action n-as brought he s a ~  three trees at  
-1. R, and C on the diagram, marked as corner trees to land bomdaries;  
that  his father then l i ~ e d  at the spot marked n-ith figure 4 and claimed 
those t r e ~  :I' houl~tlaric,~ of the tract of 1n11d A. B, E. F, and had 
enclowres abont alrd l ~ o r t h  of his d~velling. Eridence v a s  given by 
defendants of snlall ficlds being cleared arid fenced in on different parts  
of the land claimed by them, and of their actual occupation: but as our  
opil~ion does not rest 11pon the length of possession of the defendants 
and of those under whom they claim, a more minute detail of facts 

relative to it is not gil-en. Hi? Honor instructed the jury tha t  
(447) if the de fe~~dan t s  and those under r h o m  they claim had actual 

possession of some part  of the land claimed 111) t o  ~ / ~ ~ l l - k n o m z  and 
r i s i h l ~  l i n p s  c o l d  l m m d ~ r i e s ,  by enclosures on some par t  of the land, 
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for thirty-eight or exen thirty years before the co~nrneilcement of the 
suit, claiming all that time 1111 t o  1 ~ 1 I - h - n o z ~ ' n  a n d  v is ib le  l ines  a n d  
boundaries,  and exercising during this time acts of ownership up to 
these well-defined l ines  and  b o z i n d a ~ i e s ,  etc., then it n-ould be their duty 
to find for the defendants. The objection to the charge was, if it were 
right in the abstract, its inapplicability to the facts in the case and it 
being calculated to mislead the jury. T h e n  there is n o  proof to estab- 
lish a fact relied on, the jury shonlcl be so instructed; and it is not 
the duty of the court to state to them an abstract proposition, but state 
the law as applicable to the fact pro\-ed. Redmcin  c. Rober t s ,  23  N .  C., 
4 i 9 ;  Rozcland c. R o w l a n d ,  24 K. C., 6 1 ;  S .  c. X a r t i n ,  24 N. C., 101; 
8. v. Coll ins ,  30 S. C., 407. I n  this case there was no evidence what- 
erer of any m a r k e d  lines around the tract of land claimed by the defend- 
ants; only three trees marked as corner trees to land boundaries were 
sho~rn t o  exist or to h a ~ e  ever existed. 

For this error the juclgnient nlust be rerersed, and a 

PER CURIAX. V e n i r e  d e  novo .  

C i t ed :  C r o n l y  2%. X w p l l y ,  64 S. C., 490; 8. 2;. Clzaz'is, SO S. C., 
358;  IT'illiams v .  H a r r i s ,  137 S. C., 461. 

(448) 
WILLIA1\1 D. JOSES v. JOSIAH JOSES. 

1. To constitute a legal arrest. i t  is not necessary that the officer should touch 
the person or the indiridual against ~ h o m  the precept has issued. I t  is 
sufficient if, being in his presence, he tells him he has such a precept 
against him, and the person saxs, "I submit to your authority," br uses 
language expressire of snch submission. 

2. But in all such and similar cases the question is whether there n-aq or was 
not an intention to arrest, and \o understood by the parties; and this 
is a matter to he left to the jury, and cannot be decided by the court 
alone. 

APPEAL from A1funly, J., at Spriug Term, 1846, of BEKCOMBE. 

H e n r y  a n d  AT. TI' .  m'oodfin for p l a i n t i f .  
Burgess  Ga i ther  and  J .  B a x t e r  for de f endan t .  

NASH, J. This is an action on the case for slander, in charging the 
plaintiff with committing the crime of perjury. The defendant relied 
on the plea of justification. His  Honor erred "in charging the jury 
there had been no complete legal arrest." Whether there had been 
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or not, deprilclrd, in  this case, upon the intention of the parties in the 
transactio1l. To constitute a legal arrest, it  is not necessary that  the 
officer sholild touch the person of tlle indiridual against vhom the 
precept has issued. It is sufficient if, upon being in his presence, he 
tells him he has such a precept against him, and the person says, "I 
submit to your authority," or uses language expressive of such subniis- 
sion. But  it is not every touching of the person that  will constitute an  
arrest. I t  must he a touching with such an intent;  as, for instance, 

an  officer has a ca. sa. against a defendant, whom he meets i n  
(449) company, and goes up  and shakes hands with him, ~vithout 

apprising him that  he has such a precept-this would not amount 
to an  arrest, uiiless so intended and understood by the parties. So if 
the officer meets the defendant i n  a public company or on the highway, 
arid notifies him of his having the precept, and directs him to meet him 
at some particular place, this might be an  arrest or not, as the parties 
intended. KOK, in  the case before us, Clark, when informed by the 
present plaintiff that  lie had the precept against him, said not one xvord, 
as  f a r  as appears, nor did the officer tell him that  he arrested him, 
or that he served tlle process on him, but simply informed him of the 
fact of har ing  the ca. sa., and directed him to come on to Brown's and 
arrange it. Clark did go on to Brown's, but with what intention? 
-Igain, as to B r o ~ m ,  when the officer got to his house, he was informed 
for what purpose he Tvas there, and, upon beilig asked where Clark mas, 
he replied, '(he had been up to fetch him do7v11, and that he would be 
there in a minute or tno," and said, "I must arrest you, too," touching 
him on the shonldtr. Brown asked to see his papers, and after an 
esanlination and discovery of a flaw in  the proceedings, as both he and 
the plaintiff supposed, nothing more was done. Sow,  the latter was all 
one continuiiig transaction, and what was the intention of the parties 
gave character and effect to the whole. 36 Law. Lib., 111. I t  is  no 
aiiswer to say that  w h ~ n  the plaintiff touched Brovm on the shoulder 
as he did, that he must h a r e  intended to arrest him. That  is a pet i t io  
pr incip i i ,  and the very statement of the proposition s h o ~ s  the error in 
the charge, for whel~ever a transaction takes its character from the intent 
with which it is done, it must be left to the jury, as a matter of fact, 

to ascertain the inteut. TThether, therefore, there 7%-as an  actual 
(450) arrest by the plaintiff of B r o n n  and Clark ought to hare  been 

submitted to the jury. 
F o r  this error the judgment must be rerersed, and a 

PER CURIAJI. V e n i r e  d e  noco .  

C i t e d :  Y o n e s  c. bones, 46 n'. C., 194 ;  Jo l t rney  z.. S h a r p ,  49 S. C., 
167; L a w e n c e  zs. B u x f o n ,  102 S. C., 132. 
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JAMES DICKEY r. ROBERT JOHKSON. 

I f  the court be dissatisfied with the verdict of a jury, they can o n l ~  grant a 
new trial. They cannot, unless by the agreement of the parties, go 
further, and direct the plaintiff to be nonsuited. 

APPEAL from Culdzrell, J., at Fall  Term, 1849, of LIWC~LN 

Craig and Hoke for plaintiff. 
'H.  W .  Guion and Thompson for defendant. 

RUFFIN, C. J. The action is assumpsit, and a verdict was rendered 
for the plaintiff, and the record states that the court set i t  aside and 
nonsuited the plaintiff and he appealed. The bill of exceptions sets 
forth evidence given on the part of the plaintiff, and states that 
the presiding judge directed the jury to find thereon for the (451) 
plaintiff, reserving the question of his right in  law to recover, 
and that on consideration he set aside the verdict, because the plaintiff's 
remedy was in equity and not at  law. 

I t  is probable that the parties agreed that if the opinion of the 
court should be against the plaintiff, the verdict should be set aside 
and a nonsuit entered, with the liberty to appeal, and if such an agree- 
ment appeared, the case would stand here upon the question whether 
on the facts the plaintiff had or had not a right to recover. But there 
does not appear to have been such an agreement, and the court here does 
not feel at  liberty to alter the record. For  the want of i t  the judgment 
must be re~~ersed, since the court, without the assent of the parties, 
had only the power to grant a new trial, and could not, after setting 
aside the verdict, go a step further and terminate the cause by a nonsuit, 
without the intervention of a jury. 

PER CURIAIC. Venire de movo. 

Cited: Carleton v. Byers, 71 N.  C., 334; Hedrick v. Pratt, 94 N. C., 
104. 

The probate of a deed of trust or mortgage, under the provisions of the act of 
Assembly, Rev. Stat., ell. 37, see. 25, is not valid when taken by one who, 
though acting as deputy clerk, has not been duly appointed, nor qualified 
by taking the oaths to support the constitutions of the United States 
and of this State, and an oath of office as prescribed by the act, Rev. Stat., 
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ch. 10, see. 15. A registration, therefore. under .such a probate has no 
effect in rendering such a deed operatire, according to the prorisions of 
the first recited act. 

APPEAL from - l l a ,~ l y ,  J., at Spring Term, 18.32, of BT-RICE. 

J .  ST ' .  ST'oodfin for plaintif 
Gaither  f o r  defendant .  

RUFFIS, C. J. Trorer for a horse, tried on the general issue, upon 
the following facts agreed: Elijah Grady conveyed the horse x ~ i t h  other 
things to the plaintiff on 28 May, 1830, by deed of trust to secure the pay- 
ment of sundry just d e b f s  therein mentioned; and on the same day the 
deed n.as prored, out of termtime, by a subscribing vitness before a per- 
son as deputy of the clerk of the county court,who had not been appointed 
and sworn in as the deputy of the clerk, but lvas his brother and in his 
absence sometimes attended for hini in his office, 71-ith his assent. Cpon 
the certificate of the probate made on the deed by the said person as 
deputy clerk, the deed was registered on the same day; at that time the 
defendant x7as the creditor of Grady, and on 29 May, 1890, he took a 

judgment before a justice of the peace and on an execution he had 
(493) the horse seized and afterwards sold, and then this action IT-as 

brought. The single question was whether the deed of trust was 
duly proved and registered, so as to make it operative against the defend- 
ant. The court held that it was not, and a verdict passed for the 
defendant. and plaintiff appealed from the judgment. 

The act of 1829 authorizes the deputy, as well as the clerk himself, 
to take and certify the probate of a deed of trust for the purpose of its 
being registered. Were i t  not for that express provision the deputy 
could not have done so under an authority to the clerk, for that officer 
could no more delegate the p o m r  to administer an oath out of court 
than a justice of the peace could. But as the act expressly includes 
deputies, the question is, Who is to be taken as filling that character 
in  our l a v ?  That is the precise point decided i n  Shepherd v. Lane, 
13 N. C., 148, in which it was held that acts of agency, such as signing 
writs in the name of the clerk and filling them up, though subsequently 
recognized by the clerk as valid acts, did not constitute the agent a 
deputy clerk, and that a deputy is only such a person as is appointed 
and qualified in the mode prescribed in the act of 1777, ch. 115 ; that is, 
by taking the oaths to support the constitutions of the United States 
and of this State, and an oath of office. Rev. Stat., ch. 19, sec. 15. I t  
was with this decision before the Legislature, made in June, 1829, that 
it was, at the next session in Kovember, 1829, enacted that deputy clerks 
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might take the probate and order the registration of deeds of this kind; 
and it must therefore be understood to haye been intended to confer 
the power on those only who hare been constituted deputies in the 
formal manner prescribed by our statute, as construed by this Court, 
and without regard to previous rules of the comnlon law. The regis- 
tration of the deed n-as therefore made oil a probate and fiat of 
a person having no pon-er in the premises, and stailds on the same (151) 
grolulrl as if it had been made bv thc register of his ovn Iicatl, 
and vithout anvthing purporting to be a probate at all. Hence the 
registration, has no efl'ect to render the deed d i d  from its registration 
as against the defendant, according to the prorisions of the act of 1829. 

PER CTRIAX. Ko error. 

C i f e i l :  X i l J r r  I , .  AlIi71e~, 69 S. C., -105; Col t rane  c. Lamli. 109 N. C., 
211;  P i l a n d  c. T a y l o r .  113 K. C.. 3. 

Dcs o s  DEMISE OF SA3IUEL L. KERR ET A T .  T-. ROBERT S. DAT71DS0S. 

1. I n  cases of usury the question of :I corrupt i n t rn t  must Ire submitted to  a 
jury. 

2. It i s  e r ror  in  the  court to assume such intent from the  fac t  tha t  a l ~ o n d  
for mgneF borro~ved sets forth a larger s ~ u i l  than tlic amount actually 
borrowed. 

S a f .  Uoydcri, Crctiq, rrnd TT'i7son for plainti1.i 
J .  IT'. Osborne and  H.  I T 7 .  Gztio~z for de f endan t .  

PEARWS, J. The court charged that if the j u r ~  believed the (453) 
testimony of Kerr as to the excess of $ j O ,  there xaq 11snry in 
the consideration of the deed. To this the defendant excepts. There 
is error, consistently ~ ~ i t h  the testimony of Kerr. There niay or may 
not have been a corrupt intent on the part of Alexander to exact usury. 
The question of intent ought to have been submitted to the jury, and i t  
was error for his Honor to assume the existence of this corrupt intent 
from the fact that the bond sets forth a sum larger by $50 than the 
amount borron-ed. 

PER CCRIAM. V e n i r e  de  novo. 

Dist.: R a y  r .  J I c ~ l I i J l a n ,  47 N. C., 229;  Bynzrm 2.. Rogers ,  49 S. C., 
402. 
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GEORGE PLATT r. F. TT. POTTS A I D  R. H. PESLASD 

1. Where a creditor had placed a note in the handq of an officer for collection, 
and another, by persuasion, induced the officer not to collect and the 
debtor not to pay the debt: H d d ,  that the creditor had no ground for 
an action on the case against the other parties. 

2. See the facts, as formerly reported in  this same case. 33 N. C., 266. and 
the additional matter set forth in the opinion delirered in this court. 

(456) ,IFPEAL from AIIan(y,  J., at Spring Term, 1852, of H A P ~ O O D .  

S. 17. 1T'oodi;?z for p l a i n t i f .  
H e n r y  and  J .  17. lTToodfin for defendant .  

PEARSOS, J. When this case was before us at August Term, 1850, 
33 S. C., 266, it x a s  held that t r o ~ e r  could not be maintained. Xfter- 
wards, under leave to amend, the plaintiff IT-ithdren- the declaration in  
t r o ~ ~ e r  and filed a declaration in case n~i th  txo  counts: Firs t ,  that 
there was a corrupt combination betneen the defendants to defraud the 
plaintiff out of his debt by defeating him in its collection, and appro- 
priating it to their ox-n use; second, because the fraudulent efforts of 
the defendants had obscured the plaintiff's right and delayed the collec- 
tion of the debt, so that, though in the meantime it might otherwise 
have been made fully available, it had beconie valueless. The judge 
in the court belon. was of opinion that the action in this new form could 
be maintained, if supported by the evidence. MTe are of a different 
opir~ion. I f  (as had been decided) the plaintiff cannot maintain trover, 
r e  are not able to see any ground upon 7%-hich the action in its present 
form can be maintained. There is no doubt that the plaintiff has a good 
cause of action against Potts upon his undertaking to collect the note, 
but the plaintiff's object is to reach Periland, and the question is, Do 
the facts show a good cause of action? Suppose tvTo men persuade a 
debtor not to make payment, and in fact forbid his doing so, has the 
creditor any cause of action? What hinders him from coercing pay- 
ment by execution? I n  the case before us there is no evidence that the 
debtor had the money and r a s  going to pay it, but the evidence is 

simply that he had property out of n hich the money could have 
(457) been made by execution. From this state of facts it is to be 

inferred that the debtor lent a listening ear to the defendants 
 hen they forbade his paying to the plaintiff, and was quite as atten- 
ti\-e to the plaintiff when he forbade his paying to the defendants. But 
we are not able to see any ground upon IT-hich the plaintiff can make 
out a cause of action. I t  is true that the effort to prevent the debtor 
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from makii~g payment 11-as seconded by the fact that one of the defrnd- 
ants had possession of the paper on ~ ~ h i c h  the magistrate had entered 
his  memorandum of the judgment, but we are not able to see ho\v 
that  can alter the case and make out a cause of action. I t  is also t rue  
that  the defendant Penland had erased and altered thiq paper, so as to 
make it purport to be a judgment in  faror  of one -Illen. But 11-e are 
not able to see ho11- that can make out a cause of action. I t  Tras in  
the po1rer of the plaintiff to sue out a 77-arrant upon the former judg- 
ment, and summon the defendants to produce thc paper, or to proxTe 
its destruction, so as to let in secondary eridence of its contents, and 
thus he ~ r o u l d  have had a nelr judgment upon which execution could 
h a ~ e  issued and the money ha re  been made, the persuasion and for- 
bidding of the defendants to the contrary not~~i ths tanding.  So that  
if the plaintiff has sustained a loss, i t  is fair ly attributable to his own 
follx. TDe can find 110 principle upon which the action can be main- 
t ained. 

PER CURIAX Error .  

(455) 
TTILLIAJI RAMSAT v. JAMES H. JIORRIS. 

TYhere in a n  action of nnrrnnty the only qneition raiicd i% nq t o  the prolirr 
rule reqpecting damages. and the jury find all the ib.ue> in faror of the 
defendant, the charge of the judge becomes immaterial, and, eren if 
erroneous, cannot be reviewed. 

_IFPEAL from , I lu~~ly ,  J., at Spring Term, 1532, of BT-SCOXBE. 

S. IT'. TT'oodfin f o r  p l u i n t i f .  
C'raig and J .  IT'. JT'oodjin for de f endan t .  

PEARSOS, J. This was a con~enan t  upon a warranty of the soundness 
of a slave. Plaintiff excepts to the charge, i n  refererm to the damages. 
Bu t  the question intended to be raised is not presented, and is put out 
of the case and made \vholly imniaterial by a ~e r t l i c t  i n  faror  of the 
defendant. T h t  charge in reference to soundnr.ss is riot excepted to, 
and the jury find for the defendant; thereby, in effect, finding that  
the d a r e  m s  not ulisound. 

This T7ery point 11-as decided at last term, (:ant 1 % .  IluirsiicXcr, 31 
S. C., 254. Tliat v a s  conrenant on a warrant1  of the title of a slave. 
Plaintiff excepted to the charge in r e f~ rence  to the meaqure of damages, 
but the jury found for the defendant upon the plea of 11011  st factum, 
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and i t  was held this put the matter of damages out of the case. There 
are sereral cases 11-here exceptions in reference to the statute of limita- 
tions are excluded by a ~ e r d i c t  for the defendant upon the general 
issue. 

PER CCRIAJ~. S o  error. 

The donec of a 4 a ~ e  1)) par'ol is the I~ailee of the donor, and no lengtl~ of 
po.ies~ion, although nlmn a claim of property. mill conctitute a title to 
Ilim. i ~ n l ~ i s  t h ~ r e  h x i  lwen a denland and refu.al. or \ome act clone in 
opmiition to the nil1 of the donor, chancing the nature of the lios~es~ion. 

G ~ i i f h w  for  p l a i n t i f f .  
.J. C a r f ~ r  f o r  defendant .  

R T F ~ I S .  C. J. Charles Simmonq, plaintiff's intestate, acquired by 
his marriage a female slare named Melinda, and some time after the 
nzarriagc he and hi5 17-ife agreed verbally that  each of them should 
h a w  aud control the property they respectirely had before the marriage 
as their separate property. I n  183: Xrs .  Simmons gave, by parol, 
the qaid s l aw to defcl~tlaat's IT-ife, and delirerccl her  x i t h  the k110~77l- 
edgt of her husband; and dcfendaiit has lint1 her i ~ i  hiq poqsession 
ever siiicc, claiming her as his oTm. and the intestate k n e ~  that  the 
defendant so c1aimc.d her, and neithcr assented nor dissented. The  
intestate died in March, 1851, learing his ~ ~ i f e  surrir ing,  and the plain- 
tiff became his adn~inistrator and demanded the said slare and her 
child. b o r ~  in defendant's house, and, upon the refusal of the defendant 

to deliver them, this action of trol-er x-as brought for their 
(460) conl-ersion. Counsel for the defendant contended that  his pos- 

session was adrerse to the intestate, and that  thereby he had 
acquired the title to  the s l a ~ e s ;  but the court instructed the jury to the 
contrary, and a rerdict and judgment were giren for the plaintiff, and 
the defendant appealed. 

Since Palmer zy. Faucet t ,  13  X. C., 240, it has been received as settled 
lam- that  a donee of a slave by parol is  the bailee of the  donor, and i n  
such a case it has been held that no length of possession will constitute 
a title i n  the bailee, though upon a claim of property by him, unless 
there has been a demand and refusal, or some act done in opposition 
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to  the wish of the donor, changing the nature of the possession. X a r -  
tin v. H a r b i n ,  19 N .  C., 504; Green c. Harr i s ,  25 Pu'. C., 210. It is  
thus established tha t  the defendant 1m.s the bailee of the intestate's 
wife and by consequence the bailee of the intestate, for the alleged 
agreement between husband and xvife n-as utterly t-raid and did not 
affect their legal relation or rights. The  circumstance that  the v ~ i f e  
had not capacity to make the gift, and tha t  i t  was void, can make no 
difference. Every parol gift of a slave is  void in lav ,  yet the donee, by 
taking it,  comes in under the donor as a bailee, and therefore cannot deny 
the bailor's title nor set u p  a n  adverse possession in  himself. 

PER CCRIAX. KO error. 

Under the Imob-cleltt act. the I~ook ;rnd oath are only e~iclence of small articles 
which have been deliwrerl witliin tn-o Fears : but they are not evidence 
that the hook contains all the c~.edits and :r full ant1 true ;~ccomit of nll 
the dealings betn-em the r~nrties. so as to , s l ~ o ~ ~  that nothing is due 
to the other partr and to dispro~e all of his claim, except such items as 
are stated in the book, upon the ground that this contains all just credits. 
and eo~lsequentl~ sets forth all the amouut to n-hiyh the opl~osite 1i:lrty is 
entitled. 

C m i g  and Boyden  for p la i?z f i f .  
T .  R. Caldwell and H .  C .  Jones f o r  d~fenclaiz t .  

PEAR~OS,  J. The defendant rrlied on the plea of setoff, and to prove 
his  account produced his books and "took the book-debt oath and stated 
that  he had giren all just credits to the plaintiff, and there xras nothing 
due to him." The only item in defmtlant's account sold and delivered 
within two years before the conmenceinent of the action r a s  a sheep- 
skin, a t  the  price of $1.121:; the other items charged to the plaintiff 
appeared, by the hook, to he of more than t n o  years standing. 

The court charged that  the jury had a right (if they believed the 
defendant) to take his oath and book, not o d g  as evidence of a set-off 
as to the sheepskin, but  also as ecidence of the t rue  state of tlze account 
between t h e  parties. T o  this the plaintiff excepts. There is error. The  
"book-debt" act provides that  if certain conditions precedent are com- 
plied v i t h  the "book and oath" shall be receiwd as good eridence for 
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(462) the smull ar f ic lps  so prored to be delirered within two years 
before action brought, but not for any article of longer standing. 

Among the conditions precedelit is a n  oath that  the book contains 
a true account of all the dealings, and that  all just credits have been 
given. 

This is a restriction upon the right of the  party to prove his account, 
i n  reference to the articles sold and delirered, by his book and oath, 
and cannot, by any f a i r  construction, be made to confer an additional 
right, if proren by his book and oath that nothing is due to the other 
party, and of disproving all of his claims, except such items as are  stated 
in  the book, upon the  ground that  it contains all just credits, and con- 
sequently sets forth all the account to ~ ~ h i c h  the opposite party is 
indebted. How a prorision in restraint of and as a condition precedent 
to  a right can have the effect of enlarging that right i t  is difficult to  
conceire. 

The idea that  the book and oath are not only eridence for the several 
articles so proyen to  be delivered v i th in  two gears, but is  also eridence 
in reference to the amount of the claim due to the other party, and of 
the true state of the account between the parties, is evidently not 
expressed by the n-ords of the act, and very clearly does not come within 
its meaning. 

PER CURIAJI. V e n i r e  d e  noco. 

(463) 
J. 11. SHUI7OIID r .  JOSES CLINE. 

TTliere an execution against t ~ r o  does not distinguish which is principal and 
which suretr. the sheriff has a right to collect i t  from either: and the 
one from whom it is collected has no cause of action against the sheriff, 
though he claimed to  he only a suretr and though the plaintiff in the 
execution directed the sheriff to collect it  from the other. 

Guion for p l a i n t i f .  
Craig and Boyden f o r  d e f e n d a n t .  

PELRSOS, J. T e  concur in opinion n-ith his Honor. The facts do 
not give the plaintiff a cau*e of action. H e  had no legal right, and, 
consequently, although he may have sustained loss by the course of con- 
duct which the defendant s a v  proper to pursue, still it  was "damnum 
nbsque iajuriu." for there can be no injury ullleqs the party has a 
right. 
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Plaintiff 's ground of complaint is that he put into the hands of the 
defendant, IT-bo n a s  sheriff, an cwcution against the plaintiff and one 
-1ble and E l i  Shuforcl. and directed hinl to make the xhole sum out of 
certain property of the haid Ail)le, nlio was the pri lxipal  debtor; that  
although the property n-as fully sufficient, the defendant omitted to 
make out of it the whole sun1 set forth in  the execution, and after 
selling a part, permitted the rest of the property to  be appropriated 
and applied to the payinei~t of the other debts of the said Able, by 
reason n-hereof the plaintiff T i m  afterwards conlpelled to pay 
the balance of the execution. (464) 

This shows that the plaintiff has sllstaincd a loss by the conduct 
of the defendant, but his misfortune is  that  he had no right to control 
the defendant, who n-as responsible alone to the creditor i n  the  execu- 
tion, and was at l ibcrtr  to make the nioneF out of any one of the three 
debtors named in the ~i-rit,  notnithstallding the directions of the plain- 
tiff to  the contrary. K e  can. therefore, see no ground up011 which the 
plaintiff can make out a cause of actiou; a d ,  in fact, upon principle 
it is  clear that he has no cause of action, for he had no right, and the 
defendant x a s  not bound to notice the allegation of his being a surety. 
H e  had a right to go by the writ, ill n hich no distinction was made. 
Hex- far ,  ~ d e r  the act of the General Alssen~hly, Rev. Stat., ch. 31, see. 
131, p r o ~ i d e d  its pro~is ions  are attendrd to, sureties may acquire rights, 
so as to h a ~ e  a cause of action if a sheriff 1-iolntes these, is not n o x  before 
11s. 

PER CTRIAX. Affirmed. ' 

(465) 
\\TILLIA1\I JOHSSTOS I-. LIICHAEL FRASCIS. 

The true meaning and iru1)ol.t of the act, Rer. Stat., ch. 21, sew. 40, $2, that 
if the jury shall find a less sum than $60 to be due to the l~lailitiff he 
811all nut 11e 11011suited. if he allall s110n7 Iry afBdax-it that the suiu for 
which tlie suit is I~rought is really clue. "but that for waut of 1)roof or 
tllat the time limitetl for the recoi-ery of ally tirticle bars :I recovery," 
or that for sowe other cause of the like lii11d the rerdict XI:: fur so 
small a sum. so ns to sho~i- that tlie suit n a 5  commenced in the Superior 
Court in good faith and not for the pm'lrose of erading the operation of 
the act-the i-erdict being lield to be only prima facic eridence of an 
illtellt to malie such evnsion, as. in tlli-: case. where the plaintiff fairly 
tllouyht he IW.: elltitled to  interest, but the jury would not allow it. 
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APPEAL from Baftle.  J., at Fall Term, 1851, of H a ~ n - o o ~ .  

Renry  f o r  plaintiff. 
Gaith er and Baeter for defendant. 

P ~ a ~ s o r ,  J. The Revised Statutes, ch. 31, see. 40, provides that no 
suit shall be commenced in the Superior Courts for a demand of less 
~ a l u e  than $60 due by open account, Section 42 provides that if any 
person shall demand a greater sum than i3 due, on purpose to evade the 
operation of this acf, and the jury shall find a sum less than $60, prin- 
cipal and interest, the court shall nonsuit the plaintiff, unless an affidavit 
is made that the sum for n-hich the suit is brought is really due. "but 
that for want of proof and that the time limited for the recovery of 
any article bars a recovery." then and in  that case there shall be judg- 

ment. This section is incomplete, and is eren hardly expressed; 
(466) but the substance of it is that a verdict for a less sum shall be 

taken as prima facie evidence of an intent to erade the opcr R t '  ion 
of the act, unless the implication is rebutted by an affida~it that the 
sum really due is over the amount of $60, and that the verdict for a less 
sum TI-as, in consequence of a r a n t  of proof or the exclusion of certain 
items by the statute of limitations, or for some other cause of the like 
kind, so as to show that the snit v a s  commenced in the Superior Court 
in good faith, and not on purpose to evade the operation of the act. 
The nordc; of the act specify but two cases-~17hei-e there is a want of 

.proof and 71-hen the statute of limitations bars; but it is clear from the 
whole act that t h e  object of section 42 m s  to prevent erasions, and that, 
by its true meaning and import, it embraces not merely the two cases 
specified, but all cases of a like kind, ~vhen the plaintiff honestly expected 
to recorer a larger sum, and by affida~it accounts for the fact of there 
being a rrrdict for a less sum, so as to make it consistent v i th  the idea 
that there r a s  no attempt at erasion. For instance, suppose the claim of 
the plaintiff is reduced to a less sum by a set-off, the case iq not Tvithin the 
words, but is ~vithin the meaning; the amount of the plaintiff's demand 
made it necessary for him to proceed by writ and not b -  varrant,  and 
it was not for him to know 17-liether the defendant ~rould avail himself 
of the set-off; his doing so accounts for the recovery of a less sum, and 
rebuts the implication of an intent to emde. So when the plaintiff 
honestly believes, upon reasonable grounds, that he is entitled to interest, 
which brings his case n-ithin the jurisdiction, but the jurp do not allow 
interest, the matter is sufficiently explained, and the implication of an 
intent to evade is rebutted; for it was necessary to proceed b -  ~vr i t  in 
order to recover interest, inasmuch as a single justice could not give 
judgment for an amomnt orer $60, although he might cosisider that the 
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plaintiff n7as entitled to interest, Rev. Stat., ch. 72, see. 6, allows (467) 
a single justice in the case of bonds, etc., to give judgment, 
although, by reason of interest, the amom~t exceeds $100, but there is no 
similar prorision in regard to open accounts, etc. 

I n  the present case the plaintiff wears  that he  belie^-ed he was entitled 
to interest. T a s  this belief based on reasonable ground? This is 
established by the fact that his Honor (without exception) "charged 
the jury that they might allow interest if they thought proper," and 
i t  may be that but for "the vant  of proof7' or regard to the usage 
bet~veen the plaintiff and his customers, or in regard to a direct under- 
standing b e t ~ ~ e e n  the plaintiff and defendant as to interest after the 
expiration of the year, it would have been the duty of his Honor to 
hare made a more specific charge in reference to the plaintiff's right 
to interest. There is no error. 

PER CURIBX. No error. 

d declaration in deceit for the sale of an unwu~id negro, alleging the unsound- 
ness to hare proceeded from drunkenne\h, is not *upported by evidence 
~lio\ving merely that the negro had a progen4ty to get drunk and a habit 
of intemperance. The unsoundness m u d  he sliown to hare existed before 
the sale. 

- ~ P P E A L  from Battle, J., at Fall Term, 1851, of RUTHERFORD. 

J .  Baxfer and G. SV. Bazter for plainti#. 
Bynum and Shipp for defendant. 

NASH, J. There is no error that we can perceire in the charge of 
the judge below. I n  the case as brought before us, the gist of plaintiff's 
complaint is the unsoundness of the negro, Bob, at  the time of the sale, 
and the fraudulent concealment of it by the defendant, and, throughout 
the argument here his right to damages has been placed on the same 
ground. The attention of his Honor below appears to halve been confined 
to the same points. The jury were accordingly instructed that to entitle 
the plaintiff to recover he must show to their satisfaction that at  the 
time of the sale he was unsound in mind or body, and that such unsound- 
ness might proceed from a habit of drunkenness as well as from any other 
cause, but that a mere propensity to drink would not be in law sufficient 
to constitute unsoundness, unless this had been produced by i t  at the 
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time he Tas sold. I t  i s  true, both here and in the court below, i t  n7as 
argued that Bob had acquired such a habit of intemperance as 

(469) materially impaired his d u e .  But a habit is  not, in itself, 
unsoundness, though it unquestionably may produce it, and the 

declaration was for unsoundness; and i t  i s  also true that  a fraud may 
as well be practiced by the rendor in  concealing the habit of the animal 
sold as i n  any other way. I f ,  for instance, a horse is  wanted for  the 
harness, and one is sold with a knowledge of the seller of the use to 
which he is  to be applied, and he  conceals the fact of his being vicious 
in  harness, or  represents him as gentle, there can be no doubt that, i n  
either case, he is  guilty of a fraud, for which a n  action i n  deceit lies. 

This is not the case before us. The declaration is for  unsoundness 
of mind produced by intemperance, and the judge in his charge properly 
confined himself to it. 

PER C ~ R I A X .  N o  error. 

(470) 
WILLIX;\I H. SIXPSOX r. WILLIAM HIATT. 

1. Although a ?;enditioni ezpo)tas is not a part of the record. so as to carry 
absolute verity with it. yet it  is the authority under which an officer 
acts and his only authority to sell, and is therefore a necessary part 
of the evidence to support the title of a purchaser a t  a sale under such 
an execution. 

2. So the return of a sheriff on such .ce)tditioni. being an official act, is also 
competent evidence. 

3. In this ease the eridence. as in the case of the sheriff's deed, is only 
p?inza facie, and may be rebutted by other eridence. 

4. Although a plaintiff m-ho obtains a judgment in  an attachment levied on 
land may have taken judgment against the garnishees, he still has a 
right to hare the land sold under the levy and the order founded 
thereon. 

5. If  a sheriff levies an execution upon land when there is sufficient personal 
property to satisfy the debt, any injury inflicted is a matter between the 
sheriff and the owner of the property, the defendant in the execution. 

APPE.~. from Ellis,  J., a t  Special Term in  June,  1851, of NECRLES- 
BURG. 

Craig, Alexander, and W i l s o n  for plaintiff. 
Boyden,  Osborne, and Hutch inson  for defendant.  



SASH, J. TTe concur with his Honor both i11 the reception of the 
testimony objected to aud in his charge. The lessor of the plaintiff 
and the defendant both clainled the premises in dispute, under Allen 
Cheyne, who vas  a citizen of Georgia and resident there. Allen C h e p e  
claimed to be a devisee under the will of his father, H e n v  
Cheyne, and, being largely indebted to the estate, thc ~secutors (471) 
took out an attaclm~elit against him and caused it to be leried 
upon the land in question, and other propert., and such proceedings 
were had that a regular judgment was obtained against the defendant, 
Allen Cheyne, at Xorember Term, 1847, of Union County Court; and 
at same term one Williams and Milton Ching, who had been surnrnolled 
as garnishees, upon the examination confessed that each m s  indebted 
to Allen Cheyne, and the debts were condemned to the satisfaction of 
plaintiff's debts, and judgments rvere rendered against each of them to 
the amounts ser-erally admitted to be due. These garnishees were sol- 
~ e n t ,  and are still so. A rend i t i on i  ezpo,ia.\ issued; and at the sale the 
lessor of the plaintiff, it is alIeged, became the pnrchaser, and to shorn 
that fact he offered in eridence the c p ~ l d i f i o n i  e rponas  and the sheriff's 
return thereon. This x a s  objected to by the defendant, upon the ground 
that the cend i t i on i  e zponas  and the  sheriff"^ return constituted no part 
of the record and were not admissible as eridence to establish the sale 
by the sheriff and the purchase bv the lessor. The objection ~vas  over- 
mled, and the testimony admitted by the court as proof that the execu- 
tion was in the hands of the sheriff at the time of the sale, that there 
a-as a sale by him, and that the lessor of the plaintiff was the purchaser 
at such sale. 

Defendant claimed the land under a deed from Allen Chepe,  bearing 
date April, 1547, before the attachment issued, and it was contended 
by the lessor of the plaintiff that it was made to defraud the creditors 
of Allen Chepe ,  and therefore 1-oid. On the part of the defendant 
it was insisted that the plaintiff could not recoPer, for that a s ~ m  
sufficient to pay the debt in the attachment had been condemned ill the 
hands of the garnishees, and that the plainiiffs in the attachment, of 
n-hom the lessor of the plaintiff in this case was one, could not 

* 

sell the land in controversv until he had collected the sums so (472) 
condemned or showed that he could not collect them. The objec- 
tion was overruled by the court, and the jury n7ere instructed that if the 
deed from Allen C h e p e  to the defendant Tyas made to defraud his 
creditors, i t  Tvas ~ o i d ,  and the plaintiff lvas entitled to a rerdict. The 
objection of the defendant to the aend i t i on i  and the sheriff's return is 
twofold: first, that is was no part of the record; and secondly ,  that the 
return was but the certificate of the sheriff of what he had done under 
the precept. 
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I t  is certain that the cenditioni is not a part of the record, so as to 
carry absolute verity xiith i t ;  but it was the authority under which the 
officer acted, and his only authority to sell. I t  was, therefore, a neces- 
sary part of the eridence in making out the plaintiff's title, and for the 
purpose for which his Honor admitted it, it mas clearly competent; 
as to their return on the ~.enditioni, it is an official act, rendered neces- 
sary by the law, which conlpels the sheriff to make due return of every 
precept which comes to his hands, and this return is a notification to 
the court of what the officer has done under the precept. I t  is not 
conclusi~-e evidence, being not a judicial but a ministerial act, so neither 
is the con~~eyance by the sheriff to the purchaser. I n  both cases the 
opposing party may show that no sale did take place, or that the land 
specified in the deed ~ i - a s  not levied on or sold. But they are both 
prima facie e~idence and stand effective until rebutted. This position 
is sustained by Snzith z.. Low, 27 S. C., 197, and Patterson v. Britt, 
33 S. C., 389. 

The second objection urged by the defendant is equally untenable. 
The plaintiff in the venditioni esponas, so fa r  as the defendant is con- 
cerned, had a right to hare the land sold under it, although he had 
judgments against the garnishees at  the time. This objection is founded 
on the general principle that a debtor's personal property is first to be 
made subject to an execution. I t  is unnecessary to investigate that 

doctrine here; for we hold that if an injury has been inflicted 
(473) by a sheriff's departing from this order, i t  is a matter between 

him and the o m e r  of the property, the defendant in the execu- 
tion. I2~orclecai v. Parker, 14 K. C., 435. I n  this case the jury have 
found that the conveyance from Allen Cheyne to the defendant was 
made to defraud his creditors. I t  is, therefore, void as to the latter, 
and, as far  as they are concerned, conveyed no title to the defendant, 
but left i t  still in Cheyne, who is no party in  this suit. 

PER CURIAX. N O  error. 

Cited: Simpson v. Hiatt, post, 474; Walters v. iMoore, 90 N.  C., 
49;  LILiller c. Pouers, 117 K. C., 220;  Comrs. c. Spencer, 174 N.  C., 37.  

The sheriff's return upon an esecution is prima facie evidence of a sale, and 
as to who mas the purchaser. 

, ~PPEAL from Battle, J., a t  Spring Term, 1851, of MECKLENBURG. 
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guardians to rent out the land and hire out the ilegroes of 77-ards, from 
abuntlanw of caution, has all express proriso that  no p a r d i a n  shall let 
or f a rm out land helongil~g to any orphan for a longer term than the 

orphan be of age. Rer .  Stat., ch. 54, see. 15. 
(476) Scgroes may be h i r d  for a month or a week or b r  the day. 

The guardian knon i; ~vllen his v a r d   dl arrive a t  full age. Hence 
it x a s  not conceired to be necessary, em ctblrwlnnte c a u t ~ l a ,  to w p  to 
him, ( T o n  shall not hire a ncgro for a longer tinie than  the orphan be 
of age I" 

P u t  a case: -1 n a r d  nil1 arril-e at age in  M a r ;  hiq land h a i  been 
rented out for the year before. The small grain is taken off i n  J u n e  
aud J u l y ;  the corn in October and Sorcmljer. The  doctrine of emble- 
ments, b -  nhich he who s o m  shall reap. does not apply. Sox-,  must 
the guardian rent out the land for a time long enough to put i n  and 
mature a crop, and thereby o ~ e r r e a c h  his  o n n  time, or must he let the 
land lie idle and ~mproduct i re  until M a y ?  To reliere him from all doubt, 
the statute has an express proliso-let it  lie "idle" rather than  over- 
reach your time. But ill refercnce to negroes the guardian is not put 
ill ally snch preclicm~ent ! True, a ncgro may hire for a better price if 
hired for the n-hole > e a r ;  but still he need not be idle and luiproductire, 
for  lie can be hired for a lliol~tll or a n-cek or a day. 

There is error. 

(477) 
JA1II:S SJIITH v. JIARSHALL CALLOWAT. 

The ;ict of A ~ ~ e n l l ) l ~  of 1q.50. ch. 2. authorizing an appeal I)$ one defendniit. 
TI-liere there nre niorr tlian one. doe- not apl~ly to  appeal.; taliell before 
that  act v m t  into operation. 

APPEAL from X a n l y ,  J . .  at  Fall  Term, 1331, of ASHE. 

XA\H, J .  Vnder the act of 1777, granting appeals from an inferior 
to a superior trihwial, it  ha5 lonq been settled that  an  appeal mored the 
~ i ~ h o l e  caw, and the trial in the appellate court was rle noro .  -1s a 
corrollaro from this principle it has been settled that  from a joint judg- 
ment against sel era1 parties all nnlst join in the appeal. At their session 
in  1350 the Legislature pa.;sed an act to extend the right of appeal. where- 

322 



by it is eliactetl, xhere  t n o  or more l~crwliq are defendants in ally action 
a t  law before a j11stic.c of tllc peace or ill the colultp or Superior courts, 
either one or more of them may appeal. I re .  Dig. Alan., page 7 :  stat. 
of 1850, ch. 3. The n-arrant i n  this case isilleil 2:3 J u l - ,  Iq49, against 
i l Inrshall  C'aliou'ay and Roder ic l i  J L u ~ d i i ~ o ~ z ,  and judgment was rend- 
crecl by n single magistrate against them jointly 011 27 l u g u s t  fol lo~~-ing.  
From this judgment Callox ay  alone appealed. At  J u n e  Terin, 1850, 
of the court of Ashe, ~vhere the case prndecl, a motion n as made on the 
part of the plaintiff' to dismiss the case for the reason that  only one of 
the defendants had appealed, r h i c h ,  b e i ~ ~ g  refuwil. tllc c:w 
n-as submitted to the jurv and upon their ~,ertlict judgment nae  (47s) 
rendered for the defcndant, and the plaintiff nppcaled, both frol:~ 
the decision of the court on the motion to dismiss and from the judg- 
ment. I n  the Superior Court the case n a s  dismissed, upon the ground 
that the defendant Ca l lomy  could not appeal alone, and n p~ocec l endo  
ordered t o  the magistrate 7%-110 granted the appeal. 

On the part  of the defcndant it Tvas contended that  under the act of 
1850 the a p p d  lms  properly granted to the defendant Callo~vay. 
That  act has no bearing ~ l i a t e v e r  on the ease. The judgment appealed 
from aud the appeal talien were granted before its passage. The appeal, 
therefore, n as improridently granted I)!- tlw magistrate. Ii therc. n as 
ally power in the Legislature to gil-e efficirnc- to ail appcal ~ulder  such 
circuinstal~ces, there is nothing in the act sho~ving that  such n7as their 
intention. There are 110 ~vords gir ing it a retrospective action. 

There is 110 error in the opinion of the judge of the Superior Court, 
and the judgment is 

(479) 
H M R E T O S  r. STISSOS. 

Where contiguous tracts of Innil are coi~r-eyed and held br one deed a: one 
tract. they are to he tnkcn as one tract, tlio~igh they lie in dif'ferent 
counties and are separated by a rirer: ancl. therefore, the owner is bouud 
to list such lands as one tract in the county in whicl~ he resides. 

APPEAL from B u i l e y ,  J . .  at Spring Term, 1352, of DAVIE. 

.Yo counsel  for p l a i n t  iij. 
Cra ig  for  c le fendant .  

XASH, J. TT'e see no cause to clistnrb the judgnlent i n  this case. 
T h e  counties of Dar ie  and D~T-idson lie contiguous to each other, sep- 





it as a duty upon hiin to liqt the whole in  that  couiltj-. The  fact that  
tlle river Yadliin rali tlirough the lalld, tllerelq diridiiig the parts which 
lie in the t ~ ~ o  col~uties. is of no iinportalice. The tn-o partq n-ere still 
contiguous. the filum of tlle stream being the line. 

TT'e see no u r o r  in the judge's charge. mid the jndgment is 

DES ox DEII. o r  SOI1TI-I (~'.lROT.IS-i TO Trrr: I -w or- .\. (:. HTSSTC'KER 
T-. SAJIFET, 1.. T I I T (  )S. 

, ~ P P E A L  from R a f f l ~ .  J. ,  at Fall  Term. 1531. of (?HEROKEE. 

PEARWS, J. The  lessor of tlle plaintiff produccd :I judgment and 
csccutioii and thc rhcrifi's deed to liim as the heqt bidder. The defend- 
ant. 717110 TI as a debtor in tlle esecntion and n as in possession of the land, 
put liis defeiise on tlie ground that he 11~1~1 ~ d e r  a  ont tract or certificate 
of purcliase of Cherokee laud, tlic title to nhicll n7as iiot to be nlntle 
u t l f i l  ~ ~ c i i d  for, and that, inawlncli as lie had 110 title, tllercfore he 
shonld he allo\\cd to remain on and c u l t i ~ a t e  tllc lnlicl as hrloliging to 
the State. 

The rule that a defendant in an csecution is not allo~i-ed to dispute 
the title of the purchaser at sheriff's sale is nell  settled, and although 
there may a t  timrs be a case of linrclsliip, still as a general rule it has 
had a TT-llolesome effect and teiidq greatly to disco~lrage litigation, and 
to enlialicc tlie d u e  of land sold uudcr execution, 117 llarilig it kno~vi1 
that one nhose land has been sold by the sheriff has no right to con- 
tinue in  possession and dispute nit11 the purchaser about title, provided 
the judgment arid executioli are in due form. TTe can see no sufficient 
ground for making an  eaveptioli to tlic gciieral rule in the prebent case. 
J o x l a ~ l  r .  -1Icr~s11, 31 S. C., -334, has no application, for there the 
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defendant had acquired a n e v  posqesbion under the paramount title 
of a prior purehascr at ~.hcriff'q <ale. Dencer L .  PurLer, 37 S. C., 40, 
in n-hich it is held that  a purchaser of Cherokee land x h o  has not paid 
the State linq no such interest a; can be sold mlder an  execution so as 
to confcr on the purchaser at cheriff's sale a right to call for  the legal 
title, ni thout ha l ing  made pa!-merit to the State, and nhen  in  truth the 
State n.as paid by the dffcndalit ill the execution after the sale by 

the *heriff does uot affect the principle that, nhere  a debtor is i n  
( 4 i 3 )  po-w-sion of land, a purcliaser of his interest a t  sheriff's sale 

hay 110 right to take his place and to he let into possession, n ithout 
any dispute as to title. Accordiligly, in D u ~ i s  L .  Evans ,  27 K. C.,  5 2 3 ,  
it n a s  held that a pu rchasc~  of an equity of redemption, as against 
the mortgagor in posqession, had a right to recover in  ejectment, although 
the legal title n a s  in  the mortgagee. upon the ground that  the debtor 
in t h ~  execution n as estopped and, being in possession,  as bound to g i re  
u p  the possession to the purchaser, and conlcl not be heard to dispute upon 
the question of title. 

PER CTRIAX. Venire  cle noao. 

HESRT JIASOS r. TT'ILLIAJI BALLETT', ADI\IISISTKATOK OF W. BALLETT'. 

-1 sc.irc facicis to recover R penalty iinl~osed 011 a sheriff for not returiliilg 
lrocess camlot up011 his death he rc~ived against his reljresent:~tire.s. 

APPEAL from X a n l y ,  J., at  Fall  Term, 1651. of CATATVBA. 

(484)  Craig f o r  plaint i f .  
H .  IT'. Guion for defendant. 

R r s r n ,  C. J. The sheriff' of Calc l~~el l  m s  amerced in the sum of 
$100 for not niaking due return of n 17 rit  of +eri facias at the instance 
of the plaintiff against one Xiller. and a scire facias n a s  served on 
him to s h o ~  cause against it  at the next term, and n7as serTed on him. 
Before the return of the s t i m  faczus the sheriff died, and then a sczre 
fucias to rer i re  that  proceeding I! as issued against his executor; and, 
upon being thus brought in, the executor iiisisted that  the right of action 
did not surrire, and that the plaintiff could not have judgment against 
him. The court n a s  of that opinion, and refused to make the judgment 
absolute ant1 an arded an execution for the amercenient, and the ljlaintiff 
appealed. 
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T h e  smli clailned i n  thi.; proceeding i s  callcd. i n  t h e  :I$ a penal ty of 
$100, forf'c,itctl by not r c t u r ~ i i ~ i g  tlic, prcwt .s ( I i c ~ .  Stat . ,  c.11. !)9. *e(.. 1 ') 
hut i t  i- clear tli:~t i t  doe- not ( 2 ~ ~ ~ ~ e  ni th i l l  .ectiol~ 10 of t l~c t1c.t to 
prerelit  a l ~ a t e ~ i i e n t  of suit< ( R m .  Stat . ,  (11. a), llor a n y  othcr l)ro\ i.io11, 
s a ~ i l ~ g  r ight< of action af ter  t h e  death of one of tlie lmrties. 

(4%) 
JAMES LUSH r .  -1SDRETT' 1IcDASIEL. 

1. The declaration? of a iicli l)+?rion, at any 11articnlnr time. of hi.; sufferings 
and conclition are  e~idence so far  a i  they ~ e f e r  to the time a t  nhicll 
the) are  made : hut declarntions of i n c l ~  persons ai: to their \tate :1nd 
condition a t  any preceding period are  not admissible. 

2. Physicians alone are  liermitted to give their opinion as  to thc esi<tenc.e. 
nature. or rstent of disease in any person. 

3. Where i t  is alleged that n slave  as unsom~d a t  the time of her sale, in 
consequence of her then havi~lg the renereal diseasc. evidcncc of 11hysi- 
cianx is co~nl~etent to sllon- t h t  the disease dicl not a t  that time preyail 
in tlie neighl~orl~ood in ~ r h i c h  she n-as sold, but did prerail in the town, 
about 73 miles distant. to which she was taken hy the l?urcl~aser ~ o o n  
after the sale. 

&FE.LL f r o m  l l u i l r ~ j ,  J . ,  a t  Special Term,  F e b n ~ a r x ,  18S0, of Bus- 
COXBE.  

RLFFIS, C. J. T h i s  is  a n  action on a tour eiiant of souildness i n  a 
bill of sale of a feiualc  la^ e, alleging as  a breach t h a t  a t  t h e  t i m e  of tlie 
sale shc had s7philis and  a f t e r n a r d s  died of t h e  disease. T h e  dcfend- 
a n t  and  t h e  s l a ~  e r e ~ i d c d  in I\Iacon County ant1 the  sale v a s  made  there 
011 ,":! &rch,  1P1D. She  ~ r a s  then lironplit by t h e  plaintiff t o  his 
residence a t  - l s h e ~ i l l c ,  a distance of 7.3 milcq, a n d  died there t h e  nes t  
-Ingust. 

Tile plaintiif offered a n i t n e s ,  n h o  T T ~ .  liot a physician, to llrol r1 
t h a t  i n  t h e  spring of li49 t h e  s l a ~  e told h i m  ill Al .he~il l ( ,  that  qllc 
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( 4 4 6 )  then had the di.eaqe, a ~ i d  also tliat she had it before the plain- 
tiff pumlias~tl .  B i ~ t ,  on objection, the court refused to admit 

thc c ~ i i i c ~ ~ i w .  
Tllc plnilitiff tlicli offered another witness, n h o  mts  not a physician, 

to pro1 c that iomi after the plai~itiff's pnrchase he examined the woman 
a t  . \she~ille, a l ~ d  that  he waa of opinion she then had the disease. 
But. oil objection, the court a1w refused to iidmit the widelice. Then 
th(. ljlaintiff called ljl~rsicians nlio attended the  roman i n  the latter 
part of hi-r lifc. a ~ i d  t h e -  deposed that  she (lied of syphilic, nhich had 
waclicd i t \  iecondary stag?, and produced iilccr. in the throat, and i n  
thilir opil~ioir might h a w  e ~ i s t r d  for seleral ~~cc l ; s  and probably for 
t n o  or t l i r ~ c  n1011r11~; that xrhilt attending 11t.r, in n i ~ w e r  to their 
i~~cjl i ir i i i ,  tlic n o ~ ~ i a n  s t , ~ t d  her ~-mptoni. as  to litr pni~l i ,  :liicl their 
locality, a ~ i d  they n-ere *ntisficd as  to the liature of the tli-eaw, and that  
it prod~ic.ctl hcr death. The  plaintifF offcrcd furtlicr to p row ln- them 
that +he a lw told then1 that she llntl hccn qo diseased and laboring under 
thc samc sprptonrs hcfore the sale to the plaintiff. But. on olrjection, 
tlic court r(.filbrd to admit the last e~icltwce. The dcfc~idmit then offered 
to l)ro\e ljy tlie p l iy~ic ia i~s  tliat. durilig the hpring and ~ u n i n l t r  of 1\49, 
t h e -  found in their l~ractice tliat sypliili. n a s  preralcnt in Aiheyille, 
:tnd the mnrt ,  afrcr objection, admitted the evidence. The defendant 
offercd :is nitlii+cs two 1111~-cicians 11-110 rebided near the defendant 
ill Macon County. aud they itatcd tliat t h e -  had repeatcdlj- knon-n the 
disease to p r e ~  ail thcre. but they had 110 recollcctiou of any case at or 
about the ti111e tllc &re  n-a; carricd from there. Thi. el idelice n as 
objected to by the plaintiff, hut n a y  adniltted by the court. The jury 
fon i~d  a rerdict for the drfe~idalit.  aiid tlie plaintiff' :ippeded from the 
jutlgnleiit. 

Thc opi l r io~s  of l m w m  n-ho are not pligsicia~ls n-ere not conipetcnt. 
I n  g(wwa1, \vitncsscs must q)c:~li to facts, and ~ o t  to be heard 

(AS;) as to t l i ~ i ~  ol) i~lio~is.  -1s n ~ i  esceptio~i it is established that  persons 
practiciug a professiou or c.sercisilip a trade may  deli^-er their 

opinioils to  r l ~ c  jury as (.videlice 011 quc.srions of science or art  belonging 
to their yocation. The  effort of the plaintiff is to make the exception 
tali<. tlic 11lacc of the gelieral rule, hut it must fail.  The  declarations 
of the n-oriian as to her ~ u f f ~ r i n g s  and co~ldition at any particular time 
are also ex-idelice of lirr state at the time she made them. It is  natnral  
el idmce upoii those poi~its. as licr aplmwance, seemirig agony of bodg, 
and othcr physicial eshibitiol~s n ould be. Roulhuc I.. TTlrite, 31 S. C., 
63;  Rilcs  1 . .  H o l m ~ s ,  35 S. C.. 16. The  ground of receiving those 
declaratio~is is  that  tlicr are reaso~inhle and natural eridence of the 
true situation m t l  feelings of the person for the time being. But, in 
reference to the past periods. the>- h a w  no such claillz to confidelice, 



R S  they a r c  manifest ly  to  tha t  purpose hilt the  n a r r a t i r c  of one not on 
oath.  Tllc phvsicians might probably g i r e  their  opinion. :and did c i r e  
i t ,  how long she h a d  bee11 infected ~ r i t h  this  maladr .  l~ecansc their  
opinion v o u l d  be founded on the knon-11 progress of t h e  disease to  i ts  
differcllt stages a t  ~ n r i o u s  periods. and  the  npprarance of t h e  patiellt 
duri i lg  t h e  course of tht,ir attendance. Rut  t h e  account gixcn bg her 
a s  to  p r c ~ i o u s  s p p t o m s  :lnd tllr3ir origin nlicl thiration IT-olild i ~ o t  iuflu- 
elice t h e  mind  of t h e  phy4c ian  upon tllc qncftion. as  one of rcieucc, 
but  n -odd  hc acted on hy hill1 01117 i n  proportion to t h e  belief of i t s  
t r u t h ,  citlier f r o m  hiq confidence ill the  liarrator o r  f r o m  i t s  coil~cidcnce 
n-ith h i s  j u c l g m e ~ ~ t  011 that  l~oi l i t ,  fonlir.tl fl.onl t l ~ c ~  c.\istilig *t:~cix of t l ~ c ~  
malady.  

T h e  narrat ion.  t h e r ~ f o r e .  n : ~ ,  clcarly i n l p r o p ~ r  to  he qulimittcd t o  tllc 
j u r y  a s  tellcling to  estnldiqll tha t  her  conditioli a t  the  t ime  to n-hich tlle 
n a r r a t i r c  rcfcrs Tras i n  fact  well a. i h r  -11hwque11~1y d r v r i h !  
i t .  Tliouph c~strcmcly *light clrid(l~ce tha t  tlic n-omall h a d  11ot (4>') 
contracted her  d i s e a v  hcfow tlir .nl(~, a11il clitl so af tcrn arcl.. WT 

i t  ~ r a s  eridcnce h a r i n g  tha t  tc~lilcncy, t h a t  the  diqease v7a; not linon-n 
by  t h e  p r w t i t i o n w s  of medicilre ili tlle par t  of the  ct in~i try n l lc rc  .li(, n-aq 
sold t o  h a l e  esisted t l l t rc  about that  period. t lid xvaq k ~ i o ~ v n  by t h e  
gent lenml of the  same profession to h a w  existed about t h e  place t o  n-hich 
she TI-as carried. F r o m  tlic llatnre of t h e  maladj- and  t h e  u s u d  mode of 
contrnctilig i t ,  and  t h e  phyqical propen~it icq allcl common mora l  fcelings 
a n d  habi ts  of prrsons i n  the  c o ~ ~ ( l i t i o u  of thiq n-onlan, t h e  cridence 
afforded some aid t o  the  jm.7 ill e*tablislii~ig t h e  probable period TI-lien 
she became infected. 

PER CT-RIAX. S o  error .  

rm- o s  I)EI\IISE OF WIT,S()K r. IIAIJ, ASD T~ILSOS. 

1. An action of ejectment does not abate 11~. the death of the lessor of the 
plaintif?. 

2. If the lessor, who (lies. Ire tenant for life. judgment m a r  1)e rcnilerecl. 
thongh the court may refuse to amelid :I writ of liossession thcrrol~. 

8. Where tlle estate is continnet1 in heirs, juclgment is to 11e ren(1erc.d a.: if 
the lessor vere  nlirc: and :I \T-rit of l,ossessio~i inay i11so 1 ) ~ '  deli\-crcxtl. 

320 
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though that i i  to 11e doue under the directions and control of the court 
a i  to the perion5 entitled to be 11ut in by the iheriff. 

4. Whcre t l~c defendants are a part of the heirs of the dece:rr;ed lessor, the 
proceedings under the judgn~cnt and esecution shoulil be accordingly 
modified by not pntting tlie defendants out of possession, but 1 ) ~  putting 
in  t11c other heirs with them. 

-\PPEAL from ilfnn7y, J., at Spring Term, 18.52, of MACOX. 

R U P ~ I L ,  C. J .  The lessor of the plaintiff had eight children, two of 
~ ~ ~ l i o r n  claimed the premises against him, and let them to the defendants, 
n-110 entered, and then this snit vas  brought. After issue joined, and 
before the trial, the lessor of the plaintiff died intestate. ,I rerdict  as 
taken for the plaintiff, subject to the opinion of the court whether on 
these facts the plaintiff was entitled to judgment or ought to be non- 
suited. The court gave judgment on the verdict for the plaintiff, and 
the defendants appealed. 

The judgment must be affirmed. The death of the lessor of the plain- 
tiff does not abate an ejectment, and consequently, if he had the right 

of entry at  the date of the demise and the commencement of 
(490) the suit, the plaintiff is entitled to a verdict and judgment. 

Adams Eject., 320. Eren if the lessor of the plaintiff be tenant 
for his lifc, and defending the action, there must be j~~dgment  for the  
plaintiff in respect of the trespass and ejectment, for which the defend- 
ant is liable in damages, as vell as in respect of tlie costs, although 
the court might refuse to a~vard a writ of possession thereon. Adams 
Eject., 34; Jackson o. Davenport, 18 John., 302. Much more is that 
true IT-hen the estate of the lessor contiliues and descends to his heirs. 
Then the judgment is to he rendered as if the lessor were alire, and 
possession may also be delivered, though that is to be done under the  
direction and control of the court as to the persons entitled to be put 
in by the sheriff. I f  the defendants nere, therefore, strangers to the 
lessor, there would be a clear propriety in putting in the heirs under the  
writ of possession, and to that end turning out the defendants. As 
the defeadants here represent tn-o out of eight of the lessor's heirs, 
in vhom the prenlises are now rested, the proceedings under the judg- 
ment and execution should be accordingly modified by not putting the 
defendants out of possession, but by putting in the other heirs with 
them, just as would be done on a general verdict and judgment in 
ejectment by some tenants in conlmon against others. The judgment 



and  execution execnttd a r e  i n  tliiq case proper as  n e l l  t o  enable those 
who a r e  out to  he let into pot-riaion of their  rmdix-ided shares as  t o  
enable then1 to a id  t h e  admini.trntor of t h e  fa ther  to  recorer nzps ize  

profits. 

PER (21-RIAL[. S o  error .  

1. Where n genuiue instrunlcnt is altered. so ns to g i ~ e  it  a (tiberent effect, 
the forgery may be specially allegeil, as constituted 117 the alterations, 
or the forgery of the entire instrument Inn? he chnrged. 

2 .  An indictment for forgery of an iil?rrumenr. 1)rofessing to s t t  i t  out accord- 
ing to its tenor, should g i~-e  the names. in c1ei;cribing the ins t r~ment ,  
spelt :is they appear spelt in the original. 

3. The decision of the judge I~elon- ns to the question ~ ~ b n t  the instrument 
contains. to be decided by inspection. c ;~n i~ot  1)e rer ie~red in this court. 

4. Whether a witness who ha.; been esarui~~et l  sllall he re2samined is n question 
of discretion for the judge below, wid from his decision no a p ~ e n l  lies. 

_IPPEAL f r o m  -1Ic11zlg, J . ,  a t  Spr ing  Term, 1852. of BUXC~LIBE. 

RTFFIS, C. J. T h e  defendant was indicted f o r  forging a certain 
bond. of 1~11ich t h e  tenor is  gi7-en, a s  follo~x-s: 

Bg 1 5  S o r e m b e r  nest  I promise t o  pay  J o h n  Carter  fifteen dollars, 
as  n i tness  illy hand  and seal, th i s  14 September, 1839. 

-~LS'R BRADLEY. [L. s.] 

w i t h  the illtent to  f r a u d  one -1lexander Bradley.  O n  t h e  t r ia l ,  t h e  
instruiuelit m s  produced a n d  e ~ i c l e n w  g i ~ e n  t h a t  Alexander Bradley 
executed i t ,  as  a bond hearing da te  24 September, 1838, and t h a t  h e  
aftern-ardq made  n payment  on i t  a n d  took Carter 's receipt therefor, 
expressed ill p a r t  of h i s  bolld. dew'ibilig i t  thrrcin as  bearing 
da te  1 4  September, l S : I Y ,  am1 tha t  t h e  p r iwner ,  f o r  t h e  purpose of (432)  
defeating the  operation of t h e  1wcil)r a -  PI-idence of a p a p l e n t  
on t h e  bolid g i ren  hy Bradley, altcred the  date  f r o m  1838 to 1539. 
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C'ounscl fo r  the  p r i so~ie r  objectetl that  t h e  instrument  produced r a r i e d  
f r o m  tliat set fo r th  ill t l i ~  i ~ l d i c t ~ i i e ~ l t  because i ts  da te  n-as not 1839, 
but \\.as still 1839. B u t  the  datc  appearing t o  t h e  court.  on inspection, 
to he IS:??; t h e  oljjectioii was 07-crrnlcd a n d  the instrument  n-as sub- 
mit ted to  the jury.  Couiiscl f l l r t l i ~ r  insisted tha t  the  cricleiice of the  
nl tcrat io~i  did ~ i o t  w p p o r t  the  charge of forging t h e  ~ r h o l e  instrument .  
But t h e  coiirt lic~ltl t h e  colitlx~'?-, and  so informed t h e  jury. Coulisel 
furt1ic.r olijectcd t h a t  there n-2': :i 7-ariance i n  the  mamier  of n - r i t i n ~  the  
nnnw of Bradley in diffrrrnt  part.: of the 1 d l .  r h i c h  Tras fatal .  B u t  . . 
tllc court n-as of n c r m t r a y  ol)ililoll. I ) u r i ~ i g  the  argllnleiit hefore tlie 
jury tlir  diff e m i c ~ '  elf o ~ i i i i o ~ i  ;irosc3 l ~ . t ~ r ~ - t ~ ~ l  t h e  s ~ l i c i t o r  a ~ i d  t h c  conrisel 
fo r  the  prisoner a .  to  n par t  of tlii, t e 4 n i o i i ~ -  of o ~ i e  of tlir  \\.it~icsses, 
and the. silicitor prol)owcl t o  rwnl l  tho u.ituc.ss. that  lie might state f o r  
himself -rlint l1c had wid .  B n t  thi. court n-ould not a l lo~i-  t h c  n.itiiess 
to  he rwalled,  bnt rcfcrwcl t h ~  c l n c ~ ~ t i o i ~  t o  tlie recollection of t h e  jury.  

The prisoiicr n-as coll~ic;teel. sc~litellce ])aa.5ed, and hc appealecl ro th i s  
C'olll't. 

Thcre is no 1.rror. Tlw laqt p o i ~ i t  mrs  directed to  tlie discretion of 
t h r  p r e s i d i ~ ~ p  j u d p .  a >  lit- ~l i igl l t  S U ~ ) ~ ~ Q S P  a fn r thcr  esaininnt ioi~ of t h e  
n-itncss ~ i e t d f n l  or J I ~ T  to tlie p r o p c ~  ~ ~ ~ i i l e r s t a n c i i l ~ g  of the trstimony. 
S o  n-lictlicr thc  p a p 1  prndacctl l ~ i ~ r p o r t c d  t o  he d:ltrd i n  Is35 or 1839 
is not a qilestion of lan-, subject to re\-icn. i n  tlii.: court,  11ut n.as purelv 
a iilattcr of fact ,  apporclit on tllc face of tlie paper, and  therefore his  

Honor  n-as to  c l r t c rmi l i~  lion- t h r  fact  71-3s; a n d  as his eves 
(49:3) v-cre as good as  ours. aiid he  had  the  instrument  hefore liim a n d  

xrc h a w  not, his  deteril~ill:rtioll is properlj- coilclusirc. 
There  is no doubt tha t  n-lie11 a genuiile instrument  is altered. so as  t o  

g i r e  i t  a different effect, the forgery m a y  Ije specially alleged, as  collsti- 
tuted by the  altcratiolls, or the forgery of t h e  ent i re  iiistruninit m a y  be 
charged. As altcred. i t  is o forgery for  t h e  n.holr. 2 E a s t  P. C.? 
9SG-938. 

T h e  ind ic tmc~l t  could not properlj- h a r e  set out the  linnie of Allesa~ir ler  
Bra t l l c -  diflcrellt f rom ~ i - h a t  it  does. T h e  nian's iranle appears  to  be 
",Ilesnntler." and. there i 'o~e  it  is  ro g i v c ~ ~ ,  ~ ~ 1 1 ~ 1 1  d ~ s c ~ ~ i l ~ i ~ i g  tlie 1 2 ~ ~ ~ 1 1  
i~itentlril  to  be ~ l e f r a u d ~ t l .  R c  ditl iiot, lion-errr, sign i t  i n  fn l l  to t h e  
bond, but x-rote ';,Ucs'r." ant1 tlic iiidictnieut points i t  spelt i n  th i s  l a t t e r  
manlier, where i t  sets out tlie iiistrumcnt forged, eince i t  was necessarg 
to set it  out accordilig to i ts  t(wor. 

PER C I - R I . ~ .  S o  error .  



SASH. J. H i s  H o ~ i o r .  i n  cliarging the jnry. cntircly orcrlookcd $5. 1 % .  

i r l iornc! ,~ .  29 S. (-I., :',:'I. T h a t  WI:: :mi action upon a sheriff's l~olld, 
;ind t h e  l)lailltitf i i~at lc  out a i ~ r i r w i  f c c c . i t ,  caw. T h e  d e f m d a n t  ilitro- 
t h ~ c c d  a TT-itnc~ss by tlit' li;rnir of ( ' l :~ytol~, ~vllo. if hcliered? established a. 
fu l l  drfcliw. T l i ~  l)rcsiclil~g judge iiistrucatcd thc  j n r -  t h a t  the state- 
mcnt  of C'la~-toll w:?s sucli :IS l ~ ~ ~ c . e l ~ ~ c l ( ~ d  tl~c, idon of a mistake:  aliil, if 
false. i t  11iust \)c nitlii l l  his  lmo~rledgc~.  a :~d tha t  the  jn ry  muqt beliel-e 
lic liacl c.onlmittcc1 11rc.jnry 11eforc they co11ld find a rerdict  f o r  t h e  p1:rin- 
tiff. This coiirt decided tliat h i s  Honor  erred, upon  t h e  ground tha t  
tllc credit n hicll n a; to  1)c e i ~ - c n  to rl1c n i t l~ebs vns a ulatter of fact  
to  hc asccrtaiiied hy tlic jury, ancI not OIN. of In\\. I n  th i s  case tve thiiilc 
hi> H o n o r  ha; committed t h e  aariie mi.take. T h e  ju ry  n a s  instructed 
tha t ,  f r o m  tlw te.tinlony of Eron-n. tl~cl l~roqc'cntor, a i d  from the  na ture  

i ~ ~ l l o c e n t l ~  to lw ill c r ror :  i t  T ~ : I P .  t l l~re~fi i rc .  a (1110~ti0li of guilt  (495) 
011 t h e  oue lla~lil  or corn ip t  f:rlscl rnc.:i~-i~rp 011 the otlic'r. T l~r .  
x o r d  p c ' r j ~ ~ r y  i s n o t  11wd by t h e  c o u ~ t .  I u t  a good definition of i t  x i s .  
111 his conc!l~(lili~ rc.n~arlCq al l  doubt :is t o  tlic illcaninn of t h e  court 
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not suffer the jury to make this inquir?. TT'e think his Honor erred, 
and there must be a 

PER CURIAJI. V e h - e  de novo. 

C i t e d :  Critcher v. Hotlg~s, 6S S. C., 23; Tithers v: Lane, 144 S. C., 
190; Speed c. Pcwy. 167 S. C'., 127; S. c. Rogers, 173 S. C., 758. 

Where one, against \\-horn a fi. f r r .  has issued. pays the amount to the l~laintiff 
in the esecution, the sheriff, who did not lerr the esecution before the 
return day, ~vhereby it I)ecan~e fw~ctlrs oflcio and was not in lam in his 
hands at the time of the payment. is not entitled to recover commissions 
from the defenciant in the execution. n-ithout an espress promise t o  pay 
them. 

APPEAL from Battle, J., at Fall Term, 1551, of BURKE. 

Bynum for p7aint i f .  
Gai ther  for defendant. 

Xasa, J. By section 21, chapter 105, Laws 1836, i t  is enacted that 
the sheriff be allowed for all money collected by him by virtue of any 
l e ~ y ,  235 per cent, and the like connnission for all money that may 
be paid the plaintiff by the defendant ~ ~ h i l e  such execution is in  the 
hands of such sheriff. This fee bill was made up from a variety of 
acts passed from 1784 to 1530. An exposition of this act in part was 
made in Xiler 2.. Blake ,  20 K. C., 90, where the court declare that the 
Legislature did not mean to gire a sheriff comnlissions on a debt, though 
he has an esecution in his hands, unless it mere one by which the pay- 
ment of the money could be coerced by him. This decision was a 
departure from the letter of the act, but we think i t  was clearly within 
the meaning. I n  this case a judgment had been rendered in the Supe- 

rior Court of Burke in  behalf of the hcim of one Greenlee against 
(497) the present defendant; an execution had issued, and mas placed in  

the hands of the plaintiff, d o  v a s  then sheriff of Bnrke. We 
are not informed when the f i .  fa. came into his possession. While i t  
was so in his hands the defenclant Smyth complained that the sheriff 
n-as troubling him about it, and it is admitted that Smyth had property, 
both real and personal, more than sufficient to pay it off; but the execu- 



tiox v a s  ncr er ler-ied. The  plaintifi i n  this case n n s  preqent vhen  
Slnyth paid the nione>- due on the ,.scention to the p l a i~~ t i f f  i n  it.  nllich 
r \as after the return dav. TYe tlli~lli his Honor erred in  ruling that  
the plaintiff n a s  entitled to recorer of the defendant his commiisions. 
The  larv declares that  it be the duty of the sheriff to esecute all proce8v 
r h i c h  comes to his halids nit11 a11 co~lrenimt  speed. or as soon after 
i t  comes to his hancls as the nature of the case d l  admit. Lindsuy r .  
Amfield 10 S. C., 243. I f  a n  officer has a cn. sa. agnil1.t the body 
of an  ind i~ idua l ,  and conlfq r \ h ~ r e  he is and nhen he is at liberty to 
esecute it,  and does not, hc is guilty of n breach of dnty if the party 
escapes so that  the process cannot he serred upon him. So if the precept 
be a capicrs ad rcspoi~d(~irt1r~nz.  and it ia not esecuted by the officer n h e n  
he may, he is ans~e ra l j l e  i n  damage< to the party aeg r i e~ed  if the dcfend- 
ant  escapes. And this npou t l ~ c  principle that  he has becn guilty of 
o breach of duty. 111 this case it rras the duty of Ki~icaid,  the  sheriff, 
to haye l e ~ i c d  his esecntioa and thereh>- secllred his conlmi~sioue. I f  
he  choose to  fa^ or Snij+h by not l e ~ y i l ~ g  the process, lie must abide the 
conseqneiices. The  lax- approveq of a humane and benerolent esecution 
of its precepts, but i t  does not ren arc1 an officer for a lieglect of dnty. The 
case does not show any agreement on the part of Sinyth to pay the 
sheriff his coninlisiione, rr hater cr might h a ~ e  been tlleir prix-ate uiider- 
 tanc cling. TTe coliclnde, then, that  nlthongh the clc.fc~itlni~t S111~ili 
paid the money to tllc plai~lt if i  ill tllc ewcutioli. >t't a \  the (-I-!)<) 
precept had not been lericd, a l ~ d  naq f l o l ( f ~ i c  o@cti('i(~ at the tinie 
of the p a p e n t ,  and not i n  Ian- in his hands for execution, the plaintiff 
cannot recox er comniiqsions from the defendant a ithout an  express 
pronlise to pay. TITe do not see tlint a l e y -   as not made throngh any 
fraudulent conduct of the clefenclnnt. 

C'ited: TT ' i l la~d c .  Xatcliz~e71, 70 S. C.. 270. 

DEN ox  DEMISE OF FREEXAS v. HEATH ASD LOFTIS. 

A leswc c.annot deny his lessor's title until he is diwllargcd from the e4upliel. 
arising out of his lease and liossession. by yielding up possession to  his 
lessor. His accelitnnce of n lease from another and aclinon-ledgment of 
lmsse??ion under him will not discharge the estoppel. IIc mny be eclually 
estopped as to enclr. 
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I:T.FF$IL. C'.  J. Heath  n :is the tenant in possession of the premises, 
and thp drclaratioli n as  s e x  ed on hini. a i d  Loftis  as admitted ~vitliont 
~ h j f ~ T i o n  to defr l~d with hini, and thus cntered illto the neneral rule 
and pleadtd not gnilty. 7'11c plaii~tiff gave in e~ idence a grant  for t he  
lmniisc>s to o ~ ~ r  R(cd ill l;9;, a11d then g a v  further i n  evidence a lease 
ill writing from tlitx lcssor of the p l~in t i f f ,  dated Sowmber ,  1545, 
TI hrrc~by tlic lrcnliscs n c ~ c  lct to Hcath for tlie ycar 18-16, on a rent 
of $2 and cwtain rrp:tirs, :ind t11c11 ga le  evidence that  H w t h  was in  
po~ses io i l  tlirougll the jtlar 1846, and 111) to tlie bringing of this action 
in March, 1x49. T h r  defcndmlt t l iw  offercd in eT itleilce a grant from 
the Stat(, for the p r c m i i r ~ ,  made ill 1 9 5  to two persons T ~ I O  aftern-ards 
colir-eyd to J ~ ~ J I  Eas te r  in fce;  and that  prior to 1543 Baxter leased 
them to Heath in  nr i t ing  for a rent of 50 cents for each year Hea th  
should occnl)y, and that  Heath entered and v a s  occupying under Baxter 
v h e ~ ~  he accepted the lease for 1546 from Freeman. The  defendant 
also offwed to prore that  in 1847 Baxter brought a n  ejectment against 
Heath for t41e pr~mises ,  and that  Heath did not appear therein, and 
jndgnici~t u as talrcn against the casual ejector, and a ~ v r i t  of possession 
ibsncd t h c r c o ~ ~  and T i m  deli1 ercd to the sheriff, n-ho attended with Baster  
iw the pren~ises for the purposc. of executing it, but did not execute it, 
bwause Hcath submitted to Baxter as being in possession, and then 
accepted from liini another leasc ill writing for the premises, dated 6 
September, 1847, at a rent of 30 cents, and obligiiig him to surrender 
possc.ssion to Eastcr, llis heirs or assigns, oil request, and that  afterv-ards 

Baxtcr col~rclycd to Loftis. To thc defenclant's crideace comisc.1 
(500) for plaintiff objected, on the g~ouncl tha t  the  defendant mas 

estol>&d to dcny t l ~ c  title of liis lcssor, Frccnlan; but the court 
or ~rr111~d the objection a ~ d  recc i~  cd the c~ ideiicc.. a i ~ d  upon it instructed 
tlicb jury ro fi11;l for tlic t1efeiid:riit. Fro111 a ~ e r t l i c t  and judgment 
nccvrtlingly the plaiutiff :tppealcd. 

r 3 I litrcx 11 erc sc\ cral que~t ions  made at tlic time, bnt as that  upo11 the 
q11c *tioil of ( stoppel is tlecidcdl~ for the l)lai~ltiff, 110 other nccd be con- 
sitlcrcd. The  g c i i c d  rule is that  a lessee callnot deny his lessor's title 
until hc  is discharged from the estolq~el nrisi1lg out of his  leasc and 
poy+4on ,  by yieldilig u p  the posses4011 to his lessor. Srnart ?I. Smith,  
1 s. . 5 .  H e  calniot ei~ablc~ liinisclf to resist his lztndlord by merely 
l e a ~ i ~ ~ g  tl1c1 p r e m i w ~ ,  a11d t l i~ l l ,  h f o r e  the landlord gets ill, going back 
illto pow-\loll  lu~cl(sr ~ol i le  other claim of title; for  that is  plaiilly 
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incompatible r i t h  the lessor's right to h a r e  back the posqession from 
the tellant n-hich the latter engaged to restore. The  great principle, 
indcccl. is not disputed by the defendant, but iq contended that  tlic 
particular circunlstanccs here of the prior lease by Baxter and his recov- 
ery in  ejectment, and Heath's acceptalice of another lease from him, 
made this all csception, within J -o~~c la~~  T .  Xars71, 3 1  S. C., 231. That ,  
honerer, is liot so considered by the Court. The  case cited turned on 
its particular circun~stances, n hich vere  r e r g  special, as mentioned in  the 
snhseqllent case of Lyerly 1 % .  TT'hecIc~~, 3:i S. C'., 2 3 ~ ;  (;iccntl;/ r .  / : c l i i i ~ ! / .  

nnfr 21. ill the latter of x\-l~icll that vase is l ) :~ r t i c~~ la r ly  t.xl)l:ti~ie(l. 
There are nlarkcd diffcrcilces betn eel1 it and the present. I n  an  action 
by a purchaser under execution agail~st  the defendant, the latter is only 
rretraiwtl from denying that he hot1 qome title, 11-hile a Irsvc. is 
o1)ligd not 0111- not to tlmy his l(~ssor's title, but alqo to surrcwtlcr (501) 
the possession to him ~ h c n  required, after the oxpiration of tllc 
lease. Besides these, the defendant i n  the  execution excepted a lease 
from the probable purchaser, n7ho in fact had the title; whereaq, here 
neither Freeman nor Baxter had the title. but it was in  Reed or those 
claiming under him, ~ ~ i t h  ~ r h o n i  neither of those parties s h o ~ ~ e d  any 
connectioli, each of them claiming against Heath  merely upon .the 
?stoppel arising out of the screral leases he accepted from thcrn rci- 
sprc t i~ely .  and the estoppel, ne betnecn h im and one of them, n a b  not 
impaired by that  betn-eci him and the other, he being equally estopped as 
to each. G'mnc l? j  r .  I la i le~y,  szcpm. The  only \yap in  nhich  Baster  
could ha re  got rid of the effect of the estoppel to Freeman n7as to have 
t u n d  Heath  ont a c t u a l l ~ .  co that  his o\ \n poswssicm or that  of another 
tenant n-oulcl not hare  bccn deriretl from Freeman. nor coimected with 
one that v a s  so derired. -1s long aq Freeman can bring his action against 
Heath,  as the person in possession, he can insist upon the e toppe l  on 
hi111 as his lessee. 

PER CCCIAX. Venire tlc ~ o i : o .  

( ,502) 
STAI?'l.: Y. (;1*:01:(;1.: I-TEIIJLiS. 

I. A c11ild 110r1i in vedlocli. tlioiigli 11o1.11 wit1ii11 :I ni011t1i (11. :I (1:1y after 
nlnrriage. is legitin~:~tc~ l ~ y  l~rtwun]~tion o f  la\\-. ant1 \vl~ert' tlic inotlier 
\Y:IS -risibl>- 1)~vgn:nit at tlie ~n;~rriage. i t  is ;L ~ ~ w ~ n l n ~ ~ t i o i i  j t i r i . s  v t  1 1 ~  j f i t ~  

tlint the cliiltl was t l ~ e  ofl".l~ri~ir of the Iin~11:111tl. 
',.,-"- -- .J.J 337 
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2 Where the examining justices do not find whether a child. alleged to Iw a 
bastard. was born in wedlock or not, that being a question before them, 
nor find \\-hetlwr. if  I-~orn in wedlock, the facts existed which \~'onld still 
render it a hast:lrtl, as nonctccexs or impotency of the man who was married 
to the woman, a t  the time when .;lie had the child, there is sufficient 
ground for quashing thc ~roceedings. 

8. So, also! if they pass upon these facts, or the testimony of the mother 
alone, for as to them she is an incompetent witness. 

A \ ~ ~ ~ . \ ~  from Nnnly ,  .J., at  Fa l l  Term, 18.51, of ALEXA~\'DER. 

R 1 I , . J .  The  d(,fendant was charged as the father of a bastard 
r 3 child of Polly I'ayrlc. 111(~ na r ran t  does not state wlictlier she n a s  a 

iillglc or rnarricd nomall, but i n  her exanlinatioil she slvore that  she 
h:td bccv d c l i ~ c r d  of a bastard child, and tliat the defendant was the 
father of t l ~ c  child; alld f i~ r thc r ,  that at the time the  child was begotten 
ill(, was a single n omall, but tliat she has since nlarried one Robert 
I-':~yuc-nitllout stating nhctlirr the child Tms born before or after 
licr marriage. 7'- o justices, upon the examillation of the \roman, 
1rol111tl t l ~ c ~  t l d e ~ ~ t l a u t  to the county court, aiid tlic~r( 1 1 ~ ~  ~ I O T  t ~ l  to 1~11:lsll 

thc ~ m r r a t ~ t  autl orders thcreon, upon tlic ground that  tlie child 
' (503) u as 11ot a l~astard,  but ~i as horn in nedlock and legitimate. I n  

snpport of thc motion tlie defendant g a w  e d e n c e  that  the child 
w:ts 11orn ill May, fiw months and two days after the marriage of the 
inotli(*r to Iiobcrt P;ry~c., alid that  for more than twelve months preceding 
tlic~ir i ~ ~ : ~ r r i a g ( ,  th(. 5:~iil I t o h r t  P x p e  ail(1 1'0117 rwids(1 ill tho wnic 
co i i~~ t j -  ill this State, and that "in tlie fall," before the marriage, the  
said liot)crt a1111 Pol l j  staycd all night at tlie same honse. The  
coiwt, thcwfors, alloncd thc motion, and the attorney for the State 
a1q)calcd. 1 1 1  thc Snlwrior Conrt t l 1 ~  order on the same state of facts 
was revcxrscd, and t l ~ c  d (~ f (~ndan t  apprded to this Court. 

The  Co i~ r t  is of o p i ~ ~ i o n  that  the order ought to  ha re  been quashed. 
-1 child 1)oril in ~wdlock,  tliougli born within a month or a day after 
niurriags, is ky,itinmtc~ by presnrrlptio~~ of Ian .  ('o. Litt., 9-44 a. 
Allid ul~crc, a chili1 is born during wedlock, of which the mother 
Trai T isihly prc3gllant a t  tlic marriage, it  is a p r e s ~ ~ m p t i o n  jzrris c t  cle j w e  
that it  nns  t111, offspriilg of the llushand. 1 Phi l .  Er., 463. Iiert oil 
P rc sumpt io~~ ,  70. h~ li'c.?: 11. L7rf, 8 East  193, X r .  Justice Lawrence 
gives for the, rule a good reason, that  a man who marries a woman whom 
hc kllovs to 1)c ill t h i ~  situation is to  he considered as ack~ ion lcd~ ing ,  
I,,T a most solenill act, that the child is his. Bu t  orer and a b o ~ e  that  



there is a lcgal presumption here that the child v a s  actually begotten 
11y the liuqbarid. I f  the ~ a r t i e .  had been married at the time of the 
conception, i t  ~vould br  undoubtedly so, for they l i ~ e d  near each other 
and were together about the time the child n7as begotten, and the rule 
qeems nolv settled that  n-here there was opportunity for semal  inter- 
course bctneeri a man mid his ~vife,  i t  is yresunled that it did take 
place, unless the c20ntrary he qhov-n; and if the interconrse might 
hare  occurred at '1 time x lmi .  by a course of nature, he  might have 
heen the fntlwr. the child is tlemlcd hi<. SIo7ris c. Doris,  3 Car. 
I'aync, 1 5 ,  374. If the case, tllereforc, nc re  to tnrn on tlic (504) 
question of the actlial patcrliity, upon tlic c\ itlcnce g i re~i .  71-itli- 
out any denial of tlie huqband's access or suggestion of his impotency, 
it wonld be decided for the defendant ; and there seems to be no differ- 
ence in point of law hctnem a case nliere the conception n a s  prior 
or posterior to the, marriage, pro\itletl tlic birtli be after ncdlock, 
for that  nlakeq tlie legitimacy. Bnt  in the caqe under consideration 
thr  court IIPT-tJr p r o p r l y  reac11~d t h t  poi~it .  For t l i ~  niii(~i.tr:lt(~~ 
do liot e\cn f i l~d  the, f , i c ~  that the cliiltl \ \ a ,  ho r~ i  ill ~ ~ ~ e d l o r l i .  much 
l e s ~  do tliey f i ~ ~ d  tlic other facts 1lwe.sary to cstal)lisll the lcgal 
conclusion that tlic child. though horn in n ~dlocli, n a s  n baqtard; tliat 
is to cay, t h  no1i:lcce.i or inlpotcnry of tlw rllall nlio n : ~ s  rnnrric>tl to tlic 
n.onmn n-hen \lie lind t l l ~  chiltl. Tlioqc facts the noman n a s  not com- 
petent to 1 ) r o ~ ~ ~  (1,7111's ( C I < C ,  \ i ~ p r n .  ant1 Y. 1 % .  TT'ilsoiz, 3 N. C., 131), 
and d i r  \ T - : I ~  the olily n-itnccs cxaminrcl. I f  nftcr .he p r o ~ e d  the adultery 
11 it21 tlic dcfcndant, allotllc-r n.itnt,ss had profcswl to prore those facts, 
the judgri lc~~t of tlie j ~ ~ q t i c w  tlitrton nould he conclusiw as to the truth 
of the matters t l l l~s prowd, mld nritllcr 11po11 motion or ce i . f io lur i  could 
tlicir order bc qna~hccl. IZut it i -  p e r f e d -  ccrtaln that tlic. jl~itictis 
could not Iinw p:rwd 11po11 tliow qnestionq. or. if they did, they pro- 
twded on iuconlpetent eridencc,-that of the n i f e  :done-and, therefore. 
as soon ns it appenrcd that  the child ~ : l s  born in ~vedlock, tlie case 
against t l ~ c  defe~rdallt n a s  at an md ,  for tlie present a t  least, for the 
~ w n t  of legal 01 itlt>lic.c tliat tlw rliiltl \\:li a I)ait:rrtl and could be c1i:~rge- 
ohle to the defe~idant, .r\hicli is aln-nys the first inquiry in such a case. 

Tlif jutlgnient of the Superior Court nluqt hc re\ erscd and that of the 
county court affirmed. 

PER C L  RIAX. Reversed. 
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1. It seems tlio~~gli an assault with intent to murder was formerly consiilcred 
a frloily, it is now he111 to be a misden1e:rnor only: and althongll it mag 
he a high misilen~e;ulor. it is not sul~jcct to any adtlitionnl puni~l~ment. 
hut only such as in tile discretion of the court mxy be iuflicted for other 
misdrmeanors a t  coninlon Inn-. 

2. TT'hcre n persol1 had I~cen forl)icldcn a lrouse by the owner, but risits it :rt 
the invitation of n srrrant, at an  hour when he may expect to meet the 
olrner, for the l~url~ose of h a ~ i n g  music: when, instead of h'illgiilg his 
violin, lie comes armed wit11 a deatlly instrument, a sis rerolving pistol; 
when, upon being ordered out by the owner. lie nslietl the latter to go 
with him. and. this I~eing refused, he stopped a t  the door and made :in 
assault by ]jreacnting his pistol-this. if death had ensucd, n-0111d hare 
bceii murder, and, therefore. ercn ac2c.ortling to the old autl~orities, lie 
might well he conricted of an assault with intent to murder. 

APPEAL from Xun7y, .J., at  Fal l  Term, 1S.31, of Rowas. 

A ftornq-General f o r  the State. 
Burton Craig for def~ndant. 

RTFFIN, C. J. The indictment is for an assault and battery on 
Joseph A. T o r t h ,  and contains two counts, one of which is  said to 
h a ~ e  been n i t h  the intent to kill and murder. The  eridcnce was that 
several persons-Arcliibald Honeycut was one-formed a partnership 
for gold n~inil ig at a place called Gold Hill,  and tha t  Honeycut v a s  the 
marlaging partner, and occupied a small house on the premises belongilig 
to the company, which was called the office, i n  x~hich  he slept arid kept 

the books, papers and gold and other ~ a l u a b l c s  beloriging to  the 
(506) concern. I n  September, 1831, TVorth p~irchased the interest of 

Roneycut and of some of the other partucrs and by the appoint- 
ment of most of the company K o r t h  afteru-ards became the manager 
instead of Honeycut, and took possessioll of the officc, books, etc., and 
a t  the same time requested H o n ~ y c u t  to assist 11im in  tlie mauagement ; 
and he  agreed to do so, and by Worth's pcrn~ission he kept his bed a ~ ~ d  
clothing in the  o&cc, as he had done before, and there T o r t h  did the 
business of the company. There had bcen some difference betwee11 
Worth arid Eoyden, and, at the request of the fornwr, Honeycut told the 
latter, ill the early part  of the day of 11 Soyember, 1851, that Worth 
wishcd liim not to come to tlie office, at the same time saying that  he, 
Honeycut, had no objection to his coming, mid iin-iting him to come that  
night;  to which Boyden replied that  lie would, and bring his fiddle 
along and ha re  a tune. Boyden, ho~verer, welit to tlie office in  the 



afternoon. bchforr the business hours closed. and without llis fiddle, and 
at 5 o'clock TTTortli vent  to tlic ofice to xwigh and enter the company's 
gold for tlip day. I-pon enterillg and seeing Boyden there with Honey- 
cnt. TVortli orclered hirn to leal e ;  and Boyden said he ~ o u l d  do so i f  
Honeycut said so, and also tliat lie wonld leal e if T o r t h  ~ o ~ d d  go with 
him. The statenlent of Worth n as that  \\-hen lie ordered Boyden to leave 
tlie house 11e stated llih reason to be that  lle llud circulated false reports 
against him, and that  Boyden rose from a smt near the fire and wmt 
to\\-arrlq the door, nliich n as 6 or S f w t  from TTortll, w:11Bing haclm ards 
and 1iWpillg his face tonards TYorth, and, n-hilr lie \mu so retreating, 
the language 1)rfore mentio~icd and other ;ingry nords p a W l  het~vcen 
them. That  upon Boyden's reaching tlie door, in reply to sometliing, 
TITorth called him a liar, and I3oydcn retorted that TTorth v a s  a damned 
lmr, a d  a t  the >a111e time Eoytlc~i c l r c ~  a pi.tol froin In. coat 
pockct, of the C'olt's 1 . c ~  011 cr kilid, and p re*c~~ tcd  it at TT'ortll. (TiO7) 
alld that  lie, TTortll,  disco^-wed that the instrument was a pistol, 
alld as lic hclicved liic life ill d:ll~gclr. and h(1 had no n a7 for rctrmt,  
lie made a s1)rilrg ton ards Boyden alrd %truck him a hlon v i t h  hi5 fist, 
ldlicli la~ockccl Bojden aroii~ld i l l~d 11e fcll out of tht, door up011 the 
piazza, and :~lmoer instanta~;eoidy tl1(1 piqtol \\:as fired, n ~ i d  the  lid1 
p a s e d  \-err near him. TTorth, slid that  he then pressed on Boyden, u h o  
continued to p r c ~ c n t  the pi.tol, and burbtcd t h e e  caps, and fired tnice 
niore a t  the n it~iess, bnt o111;v one ball hit lliln. and that  n onncled his 
finger. Honcycnt ctated on this part  of tlie case that  after the lie had 
ltcw g i ~  1-11 on both side,, and I3oj den llad got to the eloor, lie \ a x  TTorth 
advance. but did uot look at Boydeli'at that time, a~lcl did iiot k11o~~  
nhetlier he drcn the lii.tol hefore TTorth had moved; that  the b l o ~  from 
T o r t h  l~receded t l ~ r  r q ~ o r t  of the pistol, slid that Boyden n aq knocked 
don11 from the door to tlie porch, and that  then lie. the ~r-itners, 2le:rrd 
the firillgs of the pibtol. 

Somc objcctiolls n t're made to the admission of the deed under which 
title n a s  set up to the premiws by '1T70rth and the company, for defects 
in the probate alid wgiwatioli .  But it is uot necessary to sct tlwm out, 
R S  tlio ~ i ~ a t t e r  is cli.cmec1  holly im~iiatcrial, since the companl\. and 
11-orth. as man:1gcAr, \{ere in the peaceful occupation of the liousc in 
r l i ich  the affray occxned, according to the eridence mil fillding of the 
jury. The  court charged the jury tliat if they beliered that  T o r t h ,  
as lnnllaging partner of tlie coinpan;v, occupied the office for the purpose 
of the h l ~ s i ~ ~ e s s  of tlie coiilpan~-, and that  Honeycut remailled thcre under 
TYorth and by his permission. for the purpose of assisting him, then the 
possmsion of the house n a s  in the company or T o r t h ,  and that  T o r t h  
had a right to ordcr Boyden out of tlie house, even if lie had heen inrited 
there by Honcycutt. and Boydeli n a s  honntl to go ont;  :~nd  tliat 
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(508) if Boyden, when he got to the door of the room, presented the 
pistol at Worth with the intention to shoot him, and Worth, 

on seeing that, apprehended that his life was in danger, then Worth was 
justified in giving Boyden a blow, as the means of preventing great 
bodily injury to himself; and that if Boydrn, w11en he thus presented 
the pistol to fire and kill Worth, and afterwards, upon receiving the 
blow from Worth, fired with the same intent, they ought to find the 
defendant guilty of the assault with the intent to kill and murder, 
though he actually only xounded Worth's finger; but that if he did 
not intend to kill, he ought to be found guilty only of the other count. 
The defendant was convicted on both counts, and after a sentence of 
fine and imprisonment he appealed to this court. 

Honeycut had no interest or possession of his own in the house, but 
mas either the guest or servant merely of Worth, in whom as manager 
or one of the company the possession was. S. v. Curtis, 18 IT. C., 222. 
There can be no doubt, therefore, that the defendant was guilty of an 
assault upon stopping at the door, when ordered out, and  resenting 
his loaded pistol within 8 feet of the prosecutor. The only question, 
therefore, was whether that act of his and those subsequent constitute 
an assault with intent to murder or not. I t  may be premised that such 
an assault, though it seems to h a ~ e  been once considered as a felony, 
is now held to be a misdemeanor only; and although i t  may be a high 
misdemeanor, it is not subject to any additional punishment, but only 
such as, in the discretion of the court, may be inflicted for other mis- 
demeanors at common law. I t  i s  not, therefore, seen how it is material 
to lay the intent to murder, or why, if laid, it does not fall among the 
alia enorrniu common in pleadings. I t  is found, however, to have been 
considered otherwise in former times. The books of precedents give 
indictments with counts laying the assault both ways, and i n  Rex v. 

Xil fon,  I East P1. C., 411, it was held that the party could not 
(509) be conricted on a count at common law for any assault with . 

intent to murder, upon evidence showing that it would be but 
manslauehtcr if death occurred. I11 that state of the authorities the 

u 

Court will not proceed upon a mere impression to the contrary, but 
assume them to be correct, until at least further investigation. Such 
all investigatioii is not requisite at present, because most clearly, upon 
this eridence, which the jury finds to be true, the killing, if it had 
happened, vould not hare been manslaughter, but murder of a wanton 
character and apparently premeditated. The defendant had been 
forbidden the house by the proprietor, and yet, a t  the inritation 
of a se r~~ant ,  he engaged to risit it at night for the purpose of hav- 
ing music. But instead of going then, he went at an earlier period, 
n~hen he might expect to meet the owner of the house, and instead of 
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taking his T iolin lie came sccretly and disgracdfully armed with a most 
deadly instrument. a pistol shooting six times, and, upon being ordered 
out, asked the other party to go with him, and, upon his not doing so, 
stopped at tlie door and made an  assault by presenting the pistol. I f  
he had then .hot the nlan i t  could be nothing less than murder of a 
most aggravated kiucl. The  b l o ~  the11 given to h im does not change 
the cliaractcr of the killing. if it  had happcncd during the rencounter 
that f o l l o ~ ~ e d .  for the blox- ~ n a s  given by one exposed to a deadly 
assault, a. the means of saying himself from imminent peril of his 
life, and tEic liilling nould have been the  act of the first aggressor, the 
first assailant, and tlie wrongdoer throughout. Therefore, supposing 
it neccssary to show that  a killing would have been murder, i n  order 
to s~lpport  this count, the Court holds that  the defendant n-as properly 
couvic.ted on it,  and that  it is accordingly proper that  the sentence should 
be carried into execution. 

PER C ~ R I A I I .  N o  error. 

ERRATA-Add to "Cited Ca*es," on page 387, at  end of ~4'. c. F l o y d :  Sl-h~tc c. 
H L H C S .  182 S. C., 288. 
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Reports. but there is  no record of those to n-llom license \\-as granted prior to  
that date, except in 1854-5. in 40 K. C. Thinking it  may he of interest to the 
profession. this list of all the la~r-yers practicing in Sort11 Cnrolina in 1552is  
inserted here. A?;?;OTATOR. 



LICEKSED ATTORNEYS. 

Roberts, P. W., Asheville 
Williams, William, Asheville 
Woodfin, J. W., Asheville 
Woodfin, S. W., Asheville 

BURKE 

Avery W. IT., Morganton 
Caldwell, T. R., Morganton 
Gaither, B. S., Morganton 
Jones, E. P., Morganton 
Tate, IT. TA., Morganton 
Tate, '11;. S. C., Morganton 
Wilson, T. IT., Morganton 

CABARRUS 

Barringer, Rufus, Concord 
Barringer, Victor ('., Concor 
Colcnian, Daniel, Concord 
Coleman &- Scott, Concord 
Long, David F., Concord 
Long, John M., Concord 
Love, Robert S., Concord 
McRee, Ephraim F. D., Concord 
Scott, Joseph W., Concord 

CALDWELL 

*Jones, Edmund Mr., Lenoir 
Lenoir, W. IT., Lenoir 
Williamson, A. C., Lenoir 

Ferebee, D. D., South Mills 
Hamilton, Zerah, Camden C. H. 

CARTERET 

Thomas, C. Randolph, Beaufort 

Anderson, Albert G., Anderson's 
Fuller, James K., Yanceyville 
Grax-es, Calvin, Locust Hill 
Graves, John A, Yanceyville 
Hill, Samuel P., Yanceyville 
McGehee, Montfort, Milton 
Eerr, John, Yanceyville 
Palmer, Nathaniel J., Milton 

CATAWBA 

McCorkle, Matthew L., Newton 

CHATHAM 

Clegg, dohn T., Pittsboro 
Cook, William, I'ittsboro 
Headen, James H., Pittsboro 
Haughton, John H., Pittsboro 
Houze, Benjamin J., Haywood 
Jackson, John J., Pittsboro 

*,Jackson, Samuel S., Pittsboro 
Snrith, Sidney, Pittsboro 
Toon~er, John D., Pittsboro 
Waddell, Maurice Q., Pittsboro 

('HEROKEE 

Axlry, Felix, Murphy 
Davidson, Allen T., Murphy 
Henry, Robert, Murphy 
Rolen, John, Murphy 

Benbury, John A, Edenton 
Rruer, George W., Edenton 
Haughton, Tipoo S., Edenton 
Heath & Hanes, Edenton 
Heath, Robert R., Edenton 
Hines, Elias C., Edenton 

$.Hoskins, Thomas S., Edenton 
Hunter, \Villianl C., Edent,on 
Johnson, Lucins J., Edenton 
Leary, Thomas H. Jr., Edenton 
Manning, Thomas C., Edenton 
Paine, Robert T., Edenton 

"Satterfield, Geo. W. B., Edenton 
"Skinner, Joseph B., Edenton 

CLEVELASD 

Burton, Aug. IT., Shelby 
Cabaniss, Harvey Deli., Shelby 

COLUMBUS 

George Forney, Whiteville 
Maultsby, John A, Whiteville 

Attniore, George S., Sew Bern 
Bryan, James W., Sew Bern 
Clark, Charles C., New Bern 

tDonnel1, John R., New Bern 
Green, George, Sew Bern 
Hubbard, Albert G., Sew Bern 



LICXSSED XTTORSEPS. 

Jones, Henq Clay, Sew Bern 
McLin, Henry, Sex\ Bern 

?Manly, Marthias E., Sew Bern 
"Singleton, Thomas S., Sew Bern 
*Stanly, James G., Sex\ Bern 
Stexenson, George S., Sew IZ3rrii 
Washington, .John S., Sew Bern 
Washington, \Vm. H., Sew Isern 

Baker, Joseph, Jr.,  Fa) ettel ille 
Banks, James, E'aycttex ille 
Buuton, Ralph P., Fa) ~ttexil le 
Dobbin, Jaines C., B'ayettexille 

'Eccles, John D., Faxetteville 
Haigh, Killiam H., Fayettex ille 
Huske, IValter A., Fqettexille 
Patterson, Peter, Fa)ettexille 

?Potter, Henry, Faycttexillc 
Shepherd, Jesse G., Fa3 ettet i l k  
Smith, Arch. A. T., Fagetteville 
Spears, John d., I~a~e t t ev i l l c  
Strange, Robert, Fa3 ettrrille 
Warden, Jesse T., Fayetteville 

"\Villiams, John C., Fayctterille 
Winslow, John, Fa) etterille 
Wi~islo\v, Warren, Fagettexille 
Wright, Clement G., E'rtyette~ille 
Wright, \Villiani B., Fqettexille 

Baxter, Burwell ni., Currituck 

Bradshaw, J .  A., Lexington 
Foster, -1. G., Lexington 
Leach, J. >I., Lexington 
Long, J. A., Lexington 

*:Wiggins, W. It., Lexington 

Clement, do1111 JI., JIockstille 
Fleming, S. O . ,  l\Iocks\ille 
Lillington, John A, JIotlrs~ille 
Miller, G. A. JIocksx illc 

DUPLIS 

Bryan, I<obert I<., Kenansville 
" G ~ ~ a h n n ~ ,  Stephen, Kenansrille 

Hill, William E., Kenansville 

Reid, David, l i enans~  ille 
xRhodes, Joseph T., Faison's Depot 

Bridget *, John L., Ta rbo~o  
Bridgers, Robert R., Tarboro 
Clark, Henry T., Tarboro 
Dane) , 1Villi;1111 By., Tarboro 
Levis, K. H., Tarboro 
Sorfleet, \Villiani, Tarboro 
Pender, Lorenzo D., Tarboro 

FHASKLIS 

drendell, U . Mclr. U. ,  Louisburg 
<Johnson, Sarnuel, Louisburg 
Lankford, Mennlius, Louisburg 
Lenis, Augustus M., Louisburg 

-Person, Jesse, I~olli5bul.g 
Spite) , Dnrid IV., Louisburg 
htonc, Ik 1Vitt Clinton, Louisburg 
Thomas, Thomas Knibb, Louisburg 

BORSTTH 

*Sheppmrl, .1ugustine H.. Salem 
Shober, Charles E., Salem 
Starbuck, Darius H., Salem 
\Vharton, Rufns W., Salem 
IVilson, Thomas J., Salem 

GASTOS 

Gaston, Larkin B., Dallas 

GATES 

Baker, V illiam J., Gatesxille 
Gordon, George B., Gatesxille 
Riddick, \\-illis F., Gatesville 

GRAISVILLE 

Aniis, Janlrs S., Abranls Plains 
Daxis, Joseph J., Oxtord 
Ednarcls, Leonidas C., Oxford 
Gilliaiu, Robert B., Oxford 
Henderson, d ~ ~ h i b a l d  E., Williams- 

borough 
- Hicks, Ednard H., Oxford 
Lanier, l l a ~ ~ e l l u s  V., Oxford 
Lassiter, R01tert I \ . ,  O\tozSd 
Littlejohn, Jnwes T., Oxford 
Tallor, Jolln C.,  O ~ f o l  d 



LICENSED ATTORNEYS. 

Venable, Abraham W., Brownsville 
*Venable, Samuel L., Oxford 
Venable, Thomas B., Oxford 

GREENE 

Forbes, Richard N., Snow Hill 

GUILFORD 

Albright, Thomas C., Greensboro 
Armfield, Robert F., Greensboro 

+Dick, John M., Greensboro 
Dick, Robert P., Greensboro 
Gilmer, John A., Greensboro 
Gorrell, Ralph, Greensboro 
McLean, Janres R., Greensboro 
Mendenhall, Cyrus P., Greensboro 
Meadenhall, George C., .Jamestown 
Mendenhall, .James R., Jamestown 
Mendenhall, IVilliam P., Jarnes- 

town 
Moreheail, James T., Greensboro 

*Morehead, John M., Greensboro 
Scott, James G., Greensboro 
Scott, Levi M., Greensboro 
\Iralker, William R., Greensboro 

HALIFAX 

Batchelor, .Joc;eph B., Heathsville 
Conigland, Eilward, Halifax 
Daniel, John S., Halifax 

*Derereua, Thomas P., Heathsville 
Edmunds, Willianl H., Westland 
McWilliamc;, Fred S., Heathsville 
Pope, William B., Halifax 
Sinlmons, B. F., Halifax 
lvhitaktr, Speir, Enfield 

Fitzgeiwld, John Asa. Beall, 
IVaynesrille 

*Francis, Michael, \ITaynesville 

Baxter, John, Hendersonrille 
Brgson, Willianl, Hendersonville 

*Gnlirk, John C., Hendersonville 
Jordan, Joseph P., Hendersonville 

HERTFORD 

Smith, W. S. H., Murfreesboro 
*Spiers, B. T., Murfreesboro 

Valentine, William D., Harrells- 
ville 

Yancry, A. P., Murfreesboro 

HYDE 

Beckwith, Sathaniel. Middleton 

IREDELL 

Caldwell, doseph P., Statesville 
Caldmcll, Walter P., Statesville 

*Davidson, George F., Mount Mourn 
Mellon, John E'. A., Mount Mourn 
Sharpe, Leander Q., Statesville 

JOHSSTOS 

Evans, Joseph IV., Smithfield 

JOSES 

(No resident lamgers) 

LESOIR 

"Bond, Heury F., Kinston 
Strong, William A, Kinston 
Wooten, John B., Kinston 

LISCOLS 

Brevard, Alexander F., Lincolnton 
^Burton, Alf~wl, Beatties Ford 
Bynuni, William P., Beatties Ford 
Guion, Benjamin S., Lincolnton 
Hoke, John F., Lincolnton 
Lander, \Villian~, Lincolnton 
McBee, Vardrg A., Lincolnton 

*Shipp, Bartlett, Beatties Ford 
Slade, Thomas T., Lincolnton 

*Sulnner, Benj., Sr., Lincolnton 
Thompson, J~eonard E., Lincolnton 
Williamson, William, Lincolton 

McDOWELL 

Davis, Champion, S. T., Marion 
DeBerniere, J. Mallet, Marion 
Erwin, L4dolplius, Marion 

MACOS 

Siler, David Wimer, Franklin 

Biggs, Asst, \Villiamston 
Carraway, Joseph G., \Villiamston 



Clements, Oeorqe R., \Villiau~ston 
E b o n ~ ,  Willinln C., Ht~nlilton 
Ellison, Wi l l i an~  ,J., X\-illianlston 
SIizcll, 11 illiaxn I,., \\'illian~ston 

A l e ~ a n d c r ,  Snthaniel \V., Charlotte 
dle\aniler, \\ i l l i a n ~  d., ( hnrlotte 
Black, IVilliarlr, Charlotte 
Caldn ell, G. \\. Cllarlottc 
Daxitlson, E. C., Charlotte 
Daxidson, W. F., Cllarlottc 
Daxid<on, W. L., Charlotte 
Davis, Stephen \V., Charlotte 
Fos,  Junius X., Charlotte 
Grier, E. C., C'11a1'lotte 

clienderson, Philo P., Charlotte 
Hutcllinson, S. SJ r, Charlotte 
Johnc;ton, \\lllialn, ( 'harlotte 
,Jones, E. P., Charlotte 
Lonrie ,  S. Jack,  Charlotte 
Myers, IT. R., Charlotte 
Osborne, James W., ('harlotte 

> Strange, \T. F., Charlotte 
Waling, 11. P., Charlotte 
Wilson, Joseph H., Charlotte 

Gaines, James Id., Swift Island 

Kelly, Angus R., Carthagr 
hiurchinson, Kenneth B., \Tatson's 

Bridge 
Person, S a ~ l ~ n c l  .J., ('arthnge 

SASH 

x d r ~ i n g t o n ,  Archibald H., Hillial'd- 
ston 

Xrrington, Thoinas Sl., Sashville 
Singeltary, George E. U., Sashville 

Baker, Daniel B., Wilnlington 
Burr ,  Talcott, Jr. ,  \\ilnrington 
Cant\\ ell, Ed\\ a d ,  \T ih~~ington  
Davis, Gcol-ge, 11-ilnli~lgton 
Enipie, Adam, t J r . ,  \Viln~inpton 
Hall, El i  I\., n ilmington 
Hill, William, Wiln~inpton 

Barnes, 1)axid *I., Jac'lrson 
Uilagg, Thomas, Jackson 
BJ nuin, John  B., Jackson 
Calx er t ,  Samuel J. ,  Jackson 

:Moore, R;~l lard,  Green Plains 
Rnn(lolph, John, Jackson 
Wilhins, Eilmond. Gaston 

ORASGE 

Ashe, Richard J., ('hapel Hill 
Bailey, John  L., Hillsborcr 

'I.lhttlc, \\illii~nr H., Chapel Will 
\Villiam A. G r a l ~ a n ~ ,  Hillsboro 
Jonc.s, Ca(lwallader, Hillsboro 
,Jones, George IT,, Rrd Siountain 

*Sincni~ir, Edrnund D., Hillsboro 
:Sash, F1wler~ick, Hillsboro 

Sash ,  Henry H., Hillsboro 
Sorwood, Hasell, Hillsboro 
Sorwood, ,John I\-., Hillsboro 
Phillips, S a n ~ u e l  F., Chapel Hill 

:::Swain, 1)avis L., ('hapel Hill 
Tnrncr, Josinh, Jr., Hillsboro 
\\7;ttldell, F'r.anc.is S . ,  Hillsboro 
\\iitldrll, Hugh, Hillsl)or*o 
\\ebb, Thon~i~u ,  H i l l s b o ~  



LlCESSED ATTOIISEYS. 

Martin, 'CVillian~ F., Elizabeth City 
Pool, John, Elizabeth City 
Pool, Joseph H., Elizabeth City 

*Shepard, \V. B., Elizabeth City 

PERQUIMANS 

Albertson, ,Jonathan W., Hertford 
Cannon, Joseph S., Hertford 
.Jones, Thomas F., Hertford 
Jordan, John P., Hertford 
Smith, Edward I"., Hertford 
Townsend, Joseph W., Hertford 

PEItSOS 

Rettcle, B:. G., Rouboro 
Winstead, C. S., Rosboro 

"Lewis, Richard H., Falkland 
Tellowley. Eclward C., Gwenville 

('anlc.~.on, dohn IV., KO(-kingham 
Docltc~y, Isaac, Docliery's Store 

*Iicak, Walter F., R o e k i ~ ~ g h a n ~  
Pt>acocsk, William >I., Rockingham 
\Vetmore, G. Badger, Rockingham 

Courts, Daniel W., Kawlingsburg 
Dillard, John H., Wentworth 

yGalloway, Thos. S., Eagle Falls 
*Little, Thomas, Reidsville 
Reid, David S., Reidsville 
Ruffin, l'honlas, Jr., \Ventworth 
Watt, Robert 13., Lawsonville 

Blackmer, Luke, Salisbury 
Bo) den, Sathaniel, Salisbury 
Caldwell, Archibald H., Salisbury 

j Caldwell, David F., Salisbury 
Craig, Burton, Salisbury 

-{-Ellis, John IT., Salisbury 
Jones, Hamilton C., Salisbury 
Iierr, James E., Salisbu~y 

13a\ter, G. W., Rutherfordton 
Bynum, John Gray, I<ntherfordton 
' Carson, J. JIcDon ell, Kutherford- 

ton 
JlcE'adclen, John, Ruthe~~fordton 
Shil~p, Willianl >I., 1:uthrrfordton 
lVilson, Franklin I., Rutherfordton 

Caw, Loui5 F., Owcnsrille 
Faison, Solornon J., Spring Vale 
Holrnes, Thon~as H., Clinton 
Johnson, aosiah, ('Binton 
Mclioy, Aln~oncl, ('linton 
J Iuq ih~  , Patrick, Taylor's Bridge 
Slocnnib, William K., ('linton 
Williams, Stephen, Spring Vale 

ROBESOS 

Frcnch, Robert S., Lumberton 
'Gilchrist, .John, Gilopolis 
Illclean, Alexander, Ran~lallsville 
McLcan, Seill A., Luniberton 
McXcill, Willian~, I ~ u n l b e r t o ~ ~  
Moriscy, Thomas J., Luniberton 
T~eoy, Kobert E., Immberton 

SIc('orBle, James >I., Albema~*lr 

STORES 

Davis, Jasper \I7., Gern~anton 
Joyce, Andrew, Francisco 
Poindexter, John P., Germanton 
Ruffin, Archibald R., Germanton 
Starbuck, J. H., Sale111 

ROCKISGHAM COUSTy 

Aiken, B. W., Madison 
Carter, \Villianl F., Eagle Falls 

Allison, Richard M., Mount Airy 
Brooks, George \V,, Mount Airy 



Cloud, John M., Mount Airy W.4 R R F: S 
Dobson, Joseph, 1)Iount Airy Eaton, Willianl, Jr., Warrenton 

=G~.ar es, Solonion, Mount Airy Hall, E c h a r d ,  IVarrenton 
~ P l u n ~ n ~ r t . ,  Williiun, XVarrenton 

TYRRELL Ransom, Matt. \V., \Var13enton 
Stubbs, Jesse R., Colnnlbia 

rszos \VdSHISGTOS 

Walkup, Samuel H., l\loniboc Beckwith, Thomas, I ' l~nlouth 
Jones, Edntond IV., I'lymouth 

WAKX 

Dot tch, \Ym. T., Golilsboro 
Ruffin, Thon~nk, Golilsboro 
Shcr8nrd, John  T., Goldsboro 
Strong, G e o ~ g e  V., Goldsboro 
Thotiipson, E n i n  .I., G o l d s b o ~ ' ~  

Cntwlich;~cl. I , r ;~ndr r  B., IVillrcs- 
bore 

JLitc~hvll, Alncieiwm, lVilkesbotao 
Parkcs, ('1~11.1~s A., \Vilkrsboro 
Stokes, Hltgll M., T ~ a p  Hill 





INDEX 

2. An actioil of ejectment doe. not n h t e  11) tlie c1e:rrll of the  le-or of 
tlle plaintiif'. Il.il,ou r. Hull. 4b9. 

See Ejectment. 

ACCESSORIES. 
There  can Iw no acc*e.sories in inferior ofl'eiises : but whntsocvcr ~v i l l  malie 

U I ~ I I I  i r i ~  acceswry before the  fact  i n  felouy will make lrini :r principal 
in trt.sp:lss and other n ~ i u d r n ~ t ~ ~ l i o r ~ .  a s  ill hattesy :rnd forgcrx, a t  
cominu~r In\\.. Procurers aiicl >riders. therefore, i n  sncll rases a r e  
l~r inc i~: r l+ .  ant1 imry so be cliargecl i11 a n  indictment. S, c. Cllcck,  
114. 

One who llai  pnrchaaed the  iiitcrest i11 :I chose in action without ha\-illg 
acquired n legal title. :rn(l t l l w  i': authorizetl, as agent, to  11riiig 
a su i t  a t  law in  tlie nanlc3 of hi.; assicnor, nm$, also, in t h e  s : m e  
namc. 1)rosecnte :any action growing out  of tlle innlc, and collateral 
to i t :  a s ,  i n  this case. 1111 ;rctioii ag:rinht n sheriff fo r  not serving 
in  due  t ime a notice to tirke t1el)ositions r~lnced in his 1l:lrld.: I)$ t i ~ c h  
as.;ignee. Ti7crto~~tztrl~ r .  Tl~il l i tcmso~~, 198. 

ACTIOS O X  THE CASE. 
1. I11 a n  action on the  case for tlic icdnct io i~  of tllc l)lnintiff's daughter  

i t  i s  competent for  him to pi\-? in evitlc11c.e. oil t he  questioii of damages. 
the  cliaracter of h is  .o\rn family, aud ,  also, t he  11ecurii:~ry circnni- 
stances of tllc clefei~ilant. Jf(~.i/tTf/,t/ c. Hirkllcc~d. 28. 

2. I n  such a11 action i t  is  not competent for  the drfen(1:tnt to slro~v tha t  
thc d:luglltrr con.;ented \T-illingly to t he  seduction. o r  even t l ~ t  she. 
i11 fact .  wlucctl  the  defendant-her consent not tlepril-ill:: tlie plaili- 
t i e  of Iris r ight of action. Ibid. 

3. Wlieil :r persoil ni~dertalies to load a lwnt with gootlq. ant1 I J ~  Ilia 
negligence the  gootls a r c  suffrrt~tl to  fall so :is to  in jure  t l ~ e  boat. 
he  is  liable for the d a n ~ : ~ g e s  to t l ~ c  owner of tlre I~oat .  1'(11( ,I.. 11'. E.,  
32.7. 

5. Where n creditor 1i;ld l~lacctl a llotc in tire hand-: on all officrr for  
col1ec:tion. :rnd :rnotlier, l)y ]lcsrslur~ion. intluceil t he  officer not to  col- 
lect and  the  delltor not to 11iry tllc tlel~t : BrTrl. t h a t  tire c2rtltlitor 
hail no gimu1111 for ;ti1 ;rcTio~r 011 tllc cz1.e ag;rilist t he  otllcr l ~ a r t i r s .  
PTtrtt 1 ' .  I'otts. 4.7.7. 



ISDEX. 

ACTIOS OX TlIE (:AiSI.:-Co?rfi~!~re/7. 
6. A declaration in deceit for the sale of :in unsound negro. >lllegiiig 

the unsountlness to hare ~roceeded from ilyuiikenncss. is not s u ~ l ~ o r t e d  
11y eritleilcc sliolving merely that the negro had a ~ropensi ty to  get 
drunk and a lrahit of intemperance. The ur~soui~tlncss must be sliomu 
to have esistecl before the sale. Eaz'cs I . .  l'rritt!!. 168. 

.\MEISDJII.XTS. 

Courts 11ar-e llower to amend their 1)roce-s ill111 ~.ecord,\. ~lot\r-itlist;l~i(ling 
suc l~  anlciidn~ent may affect existing rigl~ts. Grcm c. C'olc, 425. 

See Bastardy. 

2. A11 : r ~ \ a ~ ~ l  111n.t 1~ certain, and this crrinialj mu\t  appear upon the 
face of tlrc a\\:ud. Tllc a n a r d  mu\t also be fiilal, a s  to all  lie 
matter* ~i i lmit ted.  so as  to put an end to the suit. Ibid. 

3. But wlirre. ill :~tldition to the general rule for arbitration. i t  na.: entered 
of rcXcl)rtl t l ~ t  "it is further orderetl by consent of the l~arties. that  
the saitl referees inquire and ascertain the ( l i~iding line of the lands 
of flie aaitl l~ i~r t i es ,  and that t l ie~.  lag off and establish the lines 
wliicl~ tlleg 5ll:rll asccrtain, etc., ant1 cause a correct illat to be made, 
etc.. nut1 tl1:1t tlie snit1 ~ ~ a r t i e s .  lipon said dividing line being so 
cst;~l~lislietl. 11i;~lie and execute such releases to wch other that may 
Iw nrwJ.<.<:rry ant1 1)ropcr." and tlie referees made a report according 
to this snl)missiol~ : I f  ~ c . t r s  held. that the conrt sliould not set asicle 
tliis ~ q m r t .  hut leave it  to the parties to asscrt thr i r  claims ill ;I conrt 
of equity, ;is npon a contract. Ibid. 

See Ejeetnsciit. 

ARREST. 
1. To constitute a legal arrest, it is not necessary that  tlie officer sllould 

touch tlie person of the indiridunl ugaillst ~\-linm tlie precept has 

351 



ISDEX.  

issurtl. I t  is sufficient if. being in his presence, he tells him he has 
such n prece1)t against him, and tlie 1)erson sass "I sulmit to your 
authority." or usos lnngutlge esl)resxive of such suhlui~sioii. Jones 
?>. Jo11c.s. '44s. 

2. But in a11 such and similar cases the question is n-llcther there mas 
or was not ail inteution to arrest, and <o understood by the parties; 
and this i> a mattcr to be left to the jury. and cannot 11e decided 1)y 
the court alone. Ibitl. 

1. I t  sccms that. though 2111 assault TT-it11 intent to ii~urtlcr w;rs formerly 
consideretl a felolry, i t  is non- lrcld to be a misdemeanor only; and 
althougli it may be a high misdeme:~nor. i t  is  not suljject t o  any 
additional ~linislinient, hut only such as  in tlie discretion of the 
court m:iy be inflirted for other misi1eme;rnors at conln~~m la~v.  S .  c. 
Uol/tlcvz. 305. 

2. Where a 1)erson lrnd hcen forl~idden n house by the o\vner, but visits 
i t  a t  the iiiritalion of a servant. :rt ail hour \rllen he may expect to 
meet tlie owrer, for tlie lluryose of hnviilg music: when, instead 
of I)rincii~g ]!is riolin, he comes armed TT-it11 a t1e;rilly instrument 
:I s i r  revolving pistol: when, upon 11eing ordered out 11$ the owner. 
he ;~sl;ed the latter to go ~ i t h  him. and this 1)eing refuwd, be 
stoplwd at  tlre door and made an assault by l~rcsenting his pistol-this, 
if death h;rd ewued. ~ o u l d  h a m  bee11 murder, and, therefore, even 
according to the old authorities, he might well be corn-icted of an 
assnult with intent to murder. Ibitl. 

ASSTDIPSIT. See C'ontrgcts. 

1. An attacluuoi~t. like a warrant, need not contain any certain clay of 
return. autl conforms to the statute if made returnable "within thirty 
d a p "  fro111 its date. Hintt  c. Xinipson, 72. 

2. Althourh n ],laintiff wlro obtains a judgment in an attachment levied 
on lanil may hare talien judgment acninst the garnishees. lie still 
11ni a right to hare the land sold under the levy and the order founded 
tliercon. Ginzp.so?l 1.. Il iatt .  470. 

BAILMEST. Sre Contract<. 

BASTAllDT. 
1. In a lrrocccding in bastardy, returned to the court, the following entry 

n-ac ~nirdc: "Coml)romised. Defendant enters into bond, and is  to 
pay all costs." And judgment was rendered that tlie defendant pay 
$20 i?zsta?ztev. to E. L., the mother: Held, that this was a judgment 
of tlie court, which could not be set aside a t  a subsequent term a t  
the instance of the defendant. 8. v. Auman, 241. 

2. Held fzirtl~er, that on appeal to the Superior Court from the order in 
the county court setting aside such judgment. the Superior Court 
cannot enter judgment de noco for tlie $20, but must issue a pl-o- 
cedm~do. Ibid. 



BASThR1)Y-C'oirti/r rcc,d. 
3. In a r~roccetlin:: under the l~astarcly acts? erideiice n ~ : ~ y  Iw giren on 

tlie 1mrt of the tlcfc~~d:cnt, untlcr the act of 1S.70-1, that the woman 
~rllose osnnii~lation is offcwd is un\x-orthy of cwli t .  'from her 
character or from any other cause. S. ?'. Flo!j(7. :$S2. 

4. A cl~iltl lwrn ill wcdlocli. though born within a m o ~ ~ t h  or ;I t1;ry after 
~ u i ~ r r i ; ~ g t .  is legitimate by presumption of lan-. and where the mother 

. . I 
; ~ h  +ilj,y ]rc::ila~~t a t  the marriage i t  is a presuml~tioi~ jurix ct tlc 

j1ri.c. t11:rt t l ~ e  cl~iltl was the oKspring of the husband. X. 1 . .  IICI.IHCLIL, 
.502. 

S. TI-her(. the e x ; n ~ ~ i t ~ i ~ ~ g  justices do not find whether ;I c.hilcl. ;~ll('i.ctl 
to he :t I)ast;~rtl. W:LS born in ~WcllO~li or not. that Iwing :I cluestion 
before tl~ern.,i~or fiud whether, if born in wedlock, the facts existed 
whicl~ would still render i t  a. bastard, as  noiz(~(.c.cs.~ or inlpotency of 
the man wllo was married to tlle n-omnn a t  the time ~vlien she had the 
cl~ild, tllcre is sufficielit ground for tlu:~sliing t l ~ c  proceeclil~gs. Ibitl. 

6. So, also. if they pass upon these facts. on the testimol~y of the niotllcr 
alone, for as  to them she is an incompetent \ritness. Ibitl. 

BEQUESTS AXD DETISES. 

1. A bequest IT-as as follows: "I gire :~ncl hecluenth to E. and S. a11 the 
negroes I sent to my daughter P.. to them and their lieirs forever ; 
aild if tlic?j should die without an licir. for said ncgroes to he equally 
tliritled bct~rcen H. and all my cllildren." E. married the defendant. 
ant1 died, without leaving a child. 8. married the l~laintiff. is :;till 
liring, and has several children: Held, that  E. and 8. took ~ e s t e d  
estates: that cross-remainders could not be imlklied, and that E.'s 
estate could only be defeated upon the contingency of Sarah's dying 
learing no child. Coflclil 5. Roberts, 277. - 

2. A. derised the premises i11 dispute as follows : "I lend the tract of land 
I now lire on unto my wife, during the time she remains :I ~vitlow." 
He also lends lrer certain slarcs. "Immediately after t 1 1 ~  m;lrri;~ge 
of my witlow. or directly after the deilth of my wife, I'olly. I xire 
all the before-mentioned estates, within doors ant1 without, to my 
loring wife's I~eirs,  by consanguinity, with the esccytioii of I.Xznbrt11 
JIcPherson, nud I give and beclue:ltli to her $1.'' Tile teqtntor (lied 
in  J l a ~ .  lS37: his will \\-as 1)roved in tlie snme inontl~. wl~en she 
dissentetl. In  the August following she intermarrird wit11 .Indrew 
Flora. and shortly aftern-nrtls was tleliwred of a child. of ~r l l ich 
she W:IS pregnant a t  the dent11 of the te.t:rtor. The child lived about 
six months and died, ancl within ;I fen- months after the tlr:~t11 of that  
child, she had 1)$ I'lorn a cliild, tlle lessor of the 1)1:1intiff. The 
testntor's wife hat1 fire lrotliers and sisters. T T - ~ I ~  were living \rlien 
the testator made his TT-ill, :lntl when he (lied. The dcfrntli~~it is the 
heir, ca pcertc pcrtown, of the tertxtor's posthumous chiltl. ~1-1io was 
the heir of the testator: Hcaltl, firct. that  the lessor of the plaintiff 
could not claim as  heir of the tleccasecl child, because it clitl not appear 
that he was born TT-itllin ten n ~ o n t l ~ s  after the death of such child, 
ant1 Irec:~use, even if so Imn.  he was olily an heir r a s  prci.tc ~nntoitcc. 
;~ritl therefore \\-:is not entitled to the 1:1nd, deriretl to the child, either 
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by descent or devise, from its father: Held ful-tho, that on marriage 
of the widow the land rested nl)solutely in the child, and upon its 
death descended to its heirs c r  ptirtc pcito')ra. Flortc I.. TVilsmz, 344. 

3. Even if the devise xere  contingent a t  fir.;t, still the l e w x  of the plain- 
tiff cannot take a s  one of tlie rcmailltlcrmen, because tlie l~articular 
estate of tlie mother, nhether determined by her diwent to the will 
or by her marriage, did not continue to hih hirth. mcl consecluently his 
contingent estate mould hare been clefeatctl. Z h i t l .  

BIGAMY. 
In an indictment for bigamy, the l h c e  where the f h t  niarringe \I as had 

is  not material. I t  is sufficient to set forth t h : ~ t  there \\a\ a prior 
marriage. S .  C. Brtru, 28. 

BILLS AND 1'ROJIISSORT XOTES. 
The malier of a ~~romissory note. made l)ay;~ble on demand a t  a particnlar 

 lace, is not bound to Day i t  until i t  is presentecl a t  the place where 
i t  is expressed to he payable. And thcrc is no grountl for a distinc- 
tion upon this point between notes matle IIJ- :I natural pcrson and 
those made by :I corporation. Kor can such a note Iw used as a set- 
off or offered as a paynlent to the maker. unless so lxesented. Bank 
of tlre Stcrtc 2'. Bar17; of ('trpc Pcar, 75. 

BONDS. 
A bond n-itli a conclition tliat the l~laintiffs shonld "l)reak the will" of a 

deceased l)erson, of 17-honi the obligors \rere n ~ s t  of kin. or. "if 
they failed to 1)reaB the will, sl~onld 11:ly a11 tlie costs of the w i t  
tliat shall be I)rought." is roid on the ground of niainten;ll~ce :1nd as  
being against public justicc. Xcii'tili '1'. .111ros. 701. 

BOOK DEBTS. 
Under the hook-debt act, the book autl o:lth are only eritlencr of small 

articles \ ~ h i c h  hare heen clclireretl within t ~ r o  years : Ilnt they are  
not evidence tliat tlie booli contains all the crctlits mltl a full and true 
:~cconnt of all the dealings between tlie jnrties, so as  to show that 
notl~ing is due to the other p:lrty and to dis1)rore a11 of his claim, 
except such items as  are  stated in the I)ook, ul~on the gronnd that 
this col~tnins all just credits. allcl consequently sets forth all the 
amount, to ~ r h i c l ~  tlie oplrosite l m t y  is  entitled. .Ilextr~ltle~ :. Xrnoot, 
401. 

BOUNDARIES. 
1. In :iscertnining the b o u l ~ d i ~ r i ~ s  of :I yrant. wlirli a 11oint is described 

as  bring a :ire11 distance from a certain other l~oint. n direct line is 
implied. yuless there he something to rebut the iml)lication. Rlnde v.  
Etheridqc, 453. 

2. The circumstance that both points are  on the same r i w r  lias no tend- 
ency to destroy the iml>lication. Ibitb. 

3. TVllat a re  the I)oundarieq of a tract of land i i  a quection of law, being 
a mere qnection of coa~trnc~tiol~.  Where a line i \ ,  and w h ; ~ t  a r e  the 
facts, must. of course, be folllitl by the jury. Rurr~ctt T.  Tlrompson. 
370. 

3.37 
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BURGLARY. 
1. I n  burglary there n ~ u s t  l ~ e  a breaking, reinoring, or putting aside of 

something material, n-l~icll constitutes a part of the dwelling-hou.5e, 
and is  relied on as a security against intrusion. A door or window 
left open is no such security. But if the door or window be shut, i t  is  
not necessary to rewrt  to locks, lmlts, or nnils. A latch to the door 
or the n-eight of the window is sufficient. AS. 1;. Boon, 244. 

2. TThcn a man l)urgla~'iously entered a room a young lady was 
slcrping, and gras11ed l m  anlilc. without any attempt a t  explanation 
whcn she screamed, this is some eridence of an attempt to commit a 
rape, and must be submitted by the court to tlie jury. Ib i t l .  

1. TTheri the ~~roceedings of an inferior tribunal a l e  not according to 
the rule\ of the common law, the aggriered party is entitled to a 
ce?-tmmi; but only to hare them reviewed a s  to matters of law. 
A'. 2.. Bill, 373. 

2. If a party, entitled to an appeal from an inferior to a *uperior tribunal, 
is denied that right, or c1el)rired of it  by fraud, or accident, or 
inability to comply with tlic requirements of the law, he is  entitled 
to l i a ~ e  his vhole case, both a3 to law and fact, brought up  by 
ceriiorccr~, and to a trial de ?loco in  the Superior Court. Ibid.  

CLERKS O F  COURTS. See blortgageu. 

CONSTABLES. 

1. To show that a person n a s  a conhta1)le it  must apllear that he was 
elected by the people as prest,ribrd by act of Assembly (Rev. Stat., 
ch. 21) ,  or was apl~olnted by the court to cu1)ply a rac:nlcy. a s  provided 
by the said statute. S. t-. Lurlc. 2.52. 

2. A. placed notes in the liantls of Lawrence, a constable, for collection. 
1,:lvvuce went to .ilabama ~ r i t l ~ o u t  collecting them. A. then took 
them from 1,awrence's saddle-bags a n d  delivered them to Gupton, 
another constable, taking and lllacing in the saddle-bags a receipt from 
Gupton, promising to account with Lawrence. Upon Lawrence's 
return, he received tlie money from Gupton: Lleld, that the sureties 
on Lawrence's constable's bond \rere not discharged from their liabil- 
ity. S. 2.. Lawrence, 2%. 

See Limitations. 

CONSTITUTIOR. 
1. Corporations, tl~ougli not mentioned in t l ~ c  Constitution of tlle United 

States, are  within its 1)ro~-isions. as  thcr ;n.e \\-ithi11 tlle prol-isions 
of any other gencral Ian*. B!inl; c. Bnrrl;. 75. 

2. A legislative charter to a corporation is a contract of invio1;il)le ohliga- 
tion, and no state can con~titutionally pass any 1 x 1 ~  impairing such 
contract. Ibit7. 

3. The act, therefore, r~aised a t  the General Assembly 1530-21. entitled 
"An act in relation to exchange* of notes betn-een the sex-eral banks 
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of the State." ~rhiclr dcclnres t1111t wl~en a bank or it.< 11r:mch l~ lwents  
for lmyment a note of another bank, the latter in;~y lmy i ts  note 
wit11 :I note or note.: of the wnle. ~ r i t l ~ o u t  reg:trd to t11c 11lace where 
tlie same nr:ry lfe l~ayal~lc ,  is contrary to the L 'o~~s t i lu t io~~ of tllc 
Vnitecl States. and t h e l ~ f o r e  \-id. Jbitl. 

CONTItdCTS. 

1. Alt l~ougl~ tlrcre he a ,special coiltract to do or not to do a 11:~rticular 
thing, a party is  not l~ounil lo resort to it  to reccir<,r d;rninges for x 
breach, but may declare ill tort  and say that the tlefeirdant llxs 
neglccted to l~crfornr liis cluty. IZo7)iitao.n 1.. ' l ' l ircatlgill ,  30. 

2. In  tlie c:ise of a bnilment, the bare being trustcd n-it11 nnotl~er's goods 
is :I sufficient consit1er;~tion for the eiig:';~;emcnt. if the b:iilec oilce 
enter ul)oii t l ~ c  trust :liid takes the gootls into hi.: pcisseasion: as 
where a man ulrdcrtnlies to collect notes for another, ~ ~ i t h o u t  mention- 
ing any co11sider:rtion. :mtL takes the notes for that purpose, there is 
a sufficient legal co~rsitleratioi~ for the cnp:~:$.cment. Ibitl. 

3. Assumpsit will lie for goods sold and delivered, n-lrea the contract 
is  reduced to writing, as well as an action on the special contract. 
If the s;lle is for cash, assumpsit may be bronglrt forthwith; if on 
time, a t  the expiratio11 of the term of credit. If a sale is  on time, 
and :I  not(% and securitj- are  not giren :~ccording to t l ~ c  contract, 
assumlwit will lie a t  the end of the time. or the party may sue before, 
mlien 11c mnst (leelare sl~ecinlly for the omission to give t l ~ e  note 
and security. SlcRtrc, ?'. Xot-risen, 46. 

4. h contract was as  follo\rs: A. was to cultivate a plantation belonging 
to B., in 1840. A. w s  to furnii.h the means and materials to make 
the crop, as  far  as  he was able, and S U C ~ I  as  were not furnished by 
hiin were to he furnisl~ed hy B. At the end of the year B. was to sell 
the crop and hare one-tliird. and then deduct all the cspcnses, and 
pay the residue to A\. HcTt7, that  this was not n leasing of the lancl 
by one pnrtg to tlre other. not a case of hiring a laborer by tlie 
owner of the land. hut the l~nrties were joint owners of the crop; 
and I<., haring s u r ~ i v e d  A,, had a right to the property as joint 
oj~i icr ,  in ordcr to disl~ose of i t  according to the contr:ict. 3Ioo?-a %. 

Spruill. 55. 

5, JT'here, in  consideration of n l~romise to pay the debt of anotller, the 
clefendant recei~es lxolierty and realizes tlie proceeds thereof, the 
promise is not within the mischief provided against by the statute 
of frauds. and tlre l11:iilltifI may recorer on the proniise, or in an 
action for money had :111d receivetl. Stanleu r .  Heutlricku. SG. 

6. But jt is  otllerwise where the new promise is  merelr super-added to tlie 
original ow-not substituted for it. Ibid. 

7. Assuml)ait for the remiril offered by the following ailrertiscinent for 
the apprehension of a stolen negro and the felon: ''-1 rex~ard of 
100 for tlie ap~?rehension of both, or $50 for the iiegro out of the 
State ; $2.5 for tlie ar~lxel~ension of the ncgro n-itlrin tlre State, and 
his de l i ren  to the snl-~scriher, or for keeping him so that his owner 
gets him again." Ilcld. that the reward of $100 ~\-ai; offered only 

359 
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for the apprehension of the felon and the negro, if taken without 
the State, and $25 for the negro if taken within the State. TVusIt- 
burn v. Humphl"e?j.S, 88. 

8. Contracts with lunatics are  not all absolutely void: but such a s  are  
fairly made with them for necessaries. or things suitable to their 
condition arid habits of life, will be sustained. IZiclrn~r1.w~ c. Strong, 
106. 

9. \There a Ifirson is insane, so as  to attemllt injury to l~iulself and the 
destruction of his property, the ser7-ices of a nurse ant1 guard fall 
within the class of necessaries, as clefincd 11y law. 111itl. 

10. A public age11t.i~ not answcral~le ~~ersonal ly for any c.ontr:~c.t made by 
him in his official capacity. u n l ~ s s  lie sl~ecially I~inds himself to be 
personally responsible. 7'ztcl;er c. .lu.~ticcs. 43-1. 

CORPORATIOSS. See Constitution : Bills, e t c  

COURTS. 
1. \Then i t  apljears from the record that ;I c.au.e \I ; I <  trictl a t  :I b l ~ c i a l  

term of a Su~lerior Court, i t  i i  to I I ~ ,  l)rt'\nnitvl. III'IIIIII frtrcc. that a n  
order for holding i t  \\-a< duly iurde. ant1 that it \r:ri tlnly held. 
Rpcrr7, mull I . .  IIm(r~1i try, 168. 

2.  A Superior Court a t  a s1)ecial tcrm lias the hame ])o\\er to remove a 
cause to anotller couuty t l ~ t  it  has a t  a regular term. Ibid. 

DEED. 
There is no rule of law which directs that a con~ideration i< to be inferred 

from the fact of the execution of a healed in*trument A deed is  valid 
. \ i t l~out  n coniideration, and tl~crefore the Ian-  m a l i r ~  no inference, 
one way or the other. a s  to  the con\ideration. IT-ctl7;ev c. IVallcer, 
335. 

DETINUE. 
1. In  an  action of cletinue, a declaration for "a \rt of tctmer's tools" 

is too indefinite, and cannot be .upported. Xarch r. Lcckic, 172. 

2. Rut if there be ntlded the n-or&. "beinq the Game formerly owned by 
one I3urkett." the i1escril)tion I~ecomes sntficicntlp cpecific. and capable 
of being identified. Ibid. 

DIVORCE. 
1. As the alleqationc in a lwtition for a dlrorce are  directed by statute 

to he in-orn to. i t  i i  more eml~liatically required in iucll a caie than 
in other\. that the xllegntion\ and 1)roof ~ h o u l d  correspond ; other- 
n i ie ,  the court cannot decree a divorce. Foy T.  Foy. 00. 

2. TT'liere a petition for a dirorce is amended, the factc: alleged in the 
amendment must be sworn to, or the7 mill not he regarded. Ibid. 

3. If  a nife  Icares a husband, and refuses to l i re  ~ i t h  him, without 
suf7cic1,t crrusc, and he afterwards lires in adultery, this is no cause 
for granting her a dirorce. Ibid. 
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4. If a husband is accused of a crime, or is guilty of i t ,  this is  no sufficient 

cause for the wife to refuse to live wit11 hini. ant1 she is not thereby 
justified in a violation of the marriage vow. She took him "for 
better or for worse." Ib id .  

DOWER. 
1. Under our statute (Rev. Stat., ch. 121, sec. 11) barring the claim of a n  

adultereis for dower, "if she villingly I ta re  her huhl~i~iid and go 
a x i p  and continue nit11 her adulterer." although the nife  cloth not 
continually remain in ndirltery \\it11 the adulterer. yet if she be 
with him and commit aclultery, it  is n "continuing" within the statute ; 
and if she once remain with the adulterer in  adultery, and he after- 
ward< keep her againut her will, or if the adulttrer turn her away. 
she shall still be said "to continue" with the adulterer. ~ r i th in  the 
statute. Walters v. Jordan, 361. 

2. There may not he any adultery bcfore the wife 1earc.s her husl~and. 
nor an elopement wit11 the man with \rl~oin -he afterwards committed 
adultery, but she is barred adultery with any pcrwn superrenient 
upon her willingly learing her 11nsl)and. Ibirl. 

3. But in  order to supl)ort, under this statute. a I ~ a r  to the claim of 
dower, it mu-t appear that the  rife zcilligt!jl~/ left her linsband. If 
driren away by him or by hi\ cnmlmlsion, the vife  doe. not forfeit 
her don-er. I b i d .  

4. I t  is  immaterial \rhether the adultery n;rh commiltccl I~efore or after 
the separation. Ibitl .  

PEARSOIT. J.. dissents. 

EJECTJICST. 

1. An action of ejectment doe< not abate l)y the death of t l ~ e  lcysor of 
the plaintiff. !l'l!olnau c. Kcllf / .  43. 

2. Where upon the death of the lesior mnle of tlir lrcxir\ c.oiue in :~nd are  
made ~ ~ a r t i e i ,  and others refu.e to do -cr, n noirwit cannot be entered 
for that cnusc. l b i d .  

3. The dcfcntl:u~t may, if lie t l~ink\  llroper. obtain a mle ul~oii the heirs 
to d x e  icwnity tor the cobt.. which the court nil1 want  if they a re  
in danger. a \  if the s u r ~ t i ~ \  to the lro-ecution ljo~itl. alrently giren, 
are  iniolrent or in tloubtful cricuin.taiices. I h i d .  

4. TYl~cre A. conrcycu ;and to B.. ;lad subse(~uent1y rcinainc~l in the tlctual 
ac1rer.e poiie\iion for mole than \ere11 years: Hclt7. that A. could 
lint recovrr, nithout s h o ~ i n ~  wine color of title acqniretl after his 
conreyance to B., and that his l)os\es<ion was under that colorable 
title. J o l ~ s o ? z  r .  Farlow, 84. 

5. If -1. could have .hewn that his colorable title and adrerye possession 
commenced after his deed to E., that deed would not hare estopped 
him: l~ecause the title qo claiined \rould not h a \ e  1)een inconsistent 
with that he conreyed to B. Ibitl .  
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EJECTM\.IEST-~'OII ti11 {led. 
6. The last proriso to ttie first section of the act of limitations, Rev. 

Stat.. sec. 1. extends to cases where the plaintiff has 1)een nonsuited, 
as  well :IS to tliose in  which a verdict lias k e n  found against him. 
L01y r. Orrcll.  122. 

7. Where there ;ire screral demises of divers persons in thc declaration 
in the l i n t  nctioli of cjectmclit, i t  is  uot necessary that a demise 
frcmi eacl~ of t1io.w liersons should be lait1 in the declaration in the 
second action. but it  is sufficient for the second declaration to be on 
tlrcb single clcmise from that one or more of the lessors in the former 
suit, in \rliom the title is found to have been; for the count on each 
of the serwal clemiscs is, in law, the same as a separate action, and, 
tliercfore, ilie title of each person is sared, who Tvas a sereral 
leswr ill s11c.11 ;~ction. Ibitl.  

8. Ey bringi~lq a11 ejectment, a ~ar1) -  then having the right of entry shalI 
courinne to 11al-tx it  as lorn :IS t11:tt ;~ction pentls, and afterwards, 
also, if 11-itl~in one Fear nftcrnarcls he will Irring another s~ction, and 
so on from time ti) time-no matter ~ l r o  may he a t  anx time the 
telx~nt in  possession. f b id.  

9. An attempt to 1)roc.e-ion land under the act, Rev. S t a t ,  cli. 01, is 
not embraced in the lakt proviso of the fir-t section of the act of 
limitation. Re\. Stat.. ch. 65, io a s  to prevent actions of ejectment 
from being barred if brought within one year after a failure to recover 
in n preceding action. ('ncnzp v. Tkompson. 150. 

10. Where onp enters under a convejance of the some colorable title 
for a lrarticular parcel of land, the rule is that  rro\se\sion of part is 
lirintrr fucle powesiion of the n-hole, not actually occ~ipied by another, 
as  the clocnmentary title defines the claim and poskession Il'ltomns u. 
Kel&. 269. 

11. But i t  is  otllcrwise when one enters \~ i thout  a n r  color of title, for then 
there is notliiag by which the possession can be constructivel~ extended 
beyond his occupation. Ibirl. 

12. Although in an action of ejectn~tnt  the w u a l  course is  to recover 
nomin:~l tlanl:~ges, leaving tlie real damages to I I ~  recovered in the 
subsecluent correlatix-e actioi~ of trcsl)ai;s for t l ~ c  ?tlcsize profit, yet it  
~roulcl not Ire error to direct that the actual damages sl~oulcl be assessed 
i n  the ejectmeut. the divisions of tlre actions 11eing merely for con- 
venience. J f i l 7 o '  z'. XcTclior. 4::9. 

13. Therefore. it is no objection to the revolt of ;~rbitr:~tc~r<. to whom :In 
action of ejectment has been referred, to direct the aniount of clnmaqes 
suctaincd by the treymw to he entered for the plnintiff. Ihid.  

14. If a lessor, n-110 dies. 11e teni~nt for life, judgment niay bc renderecl, 
tholigh the court may refuse to amend a writ of lmssc~suion thereon. 
W i 1 . ~ 0 1 z  2.. II(171. 4S0. 

15. Where tlie estate is continued in heirs. judgment is  to be rendered 
a s  i f  the lessor were alil-e: 2nd a writ of possession rnny also be 
delirered, though that is  to be done under the directions and control 
of the court. ns to the persons entitled to he 11ut in 11y the sheriff. 
Ib id .  
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16. Where the defendants are  a l n r t  of the heirs of the deceascd lessor, 

the proceeding.: ~ m d e r  the judgment :rntl execution sliould be accorcl- 
ingly niodified by not lruttii~g the dcftwt1:mts out of poscssion. but 
Iry putting iu tlie other lreir.; ~ r i t h  tl~eiii. Il1it7. 

ESTOPPEL. 

1. A widow, continuing iii ~mwossion of land, is  estopped to (leny the title 
cleriveil under her h ~ l s l ~ ~ ~ ( l ' s  tleed. Grcctl!/ 1;. U(~i1ejj. 221. 

2. One may bc eqn;~lly e.topl~cd. :ti to two a d ~ c w e  claimant.. io a s  to be 
concluilt4 1vl1cn iucd by either. Ihttl. 

3. Thus, where a wi(lo\~ in possessioii, claiming dov-cr.  IS e s t o l ~ l ~ d  
by deed give11 try her 1iusl)and. She camlot remove the estoppel 
and defeat the barg:rinee by giving up her possession to one claiming 
under a fi. fa .  prior t o  thc deed, ailcl then imrncdintely resuming 
the possession under him. Ibitl. 

4. The owner of n tract of l:1litl ~ ~ n r c h a ~ e d  a t  the Cherokee sales is  
eitolrpcd to deny the rizllt of oile who has bought a t  a qnlc under an 
esecution againqt him. tliouch iuch ~)urc l~aser  at  the Cherokee sales 
has not yet paid the State, ant1 therefore has acquired no legal title. 
H~r~rsu ther  r. rl'lptou, 451. 

5. A lessee cannot cleiiy hi. le.qor'b title until he is discharged from the 
eitoplicl arisinc: out of l ~ i c  Icaie and possession, by yielding up 
po<seysion to hiv lessor. 111r ,~cceptance of n leaqe from another and 
acknonledgnlent of l)o.-e.sion under him will not discharge the 
estoppel. He mar  be equal l~ estopped a s  to each. Freeman v. H e a t l ~ ,  
498. 

EVIDENCE. 

1. T7'11ere a n i t r~ers  to a contr;~ct, inl~sequently to his attestation, acquires 
an ii~tercct in the contract tlirouqh or under one of the contracting 
partie.. hc i i  :in inconnlwtent nitness for tlie lvarty so creating the 
intelest. ~ i i l e s s  the circum<t:~ncc\ entirely negative any idea of fraud, 
:I< ~ ~ l i e i e  the i11terc.t n a i  tlironn upon him by the act of the law, 
or where, after attestation of an instrument. the witneis has married 
tlie party seeking to estal,li~h the initrumcnt. Octrincrn r. Coble, 1. 

2. \There n plaintiff g i w i  e\idente of the declarationi of a defendant, 
the defendant llac a right to call for all the clefendant wid a t  the 
time, pro~idtc! i t  be 1)ertinent to tlie iwues or to  t l ~ c  tleclarations 
prored 11y t l ~ c  cl la in tiff, lint not other\vi.;c. Ibit7. 

3. Under our statute (Itev. Stat., c.11. 21, scc. 6 8 )  the tlel~osition of a n  
absent witnws may be received in evidence wl~enever the witness has 
left the State tither wit11 :in iiltri~tio~: of cl~m~:.inc his tlomicile or 
under tlie expectation of 1)eiiig alrscwt for :I time n.llic11 will iiiclude 
t\~-o ternis of the court, sax s i s  n~oiltl~s. Eut  i t  c:~nnot be receirecl 
whe11 the witness is absent teriil~or:rrily for :a ,1;11ort tiine. as in  the 
case of a searnail on a voyage to Sc\r Tork or Charleston, when his 
return may 1)e espcctcd in two or three months :at farthest. Alcxa~zder 
r. W(17licr. 13. 



IXDEX. 

EVIDEA-( 'E-Con tinucd. 
4. A l ~ a r t y  m:q 1~rove 11:- his o\vn affidavit the loss of ;in;\- instrument,  

unless i t  be a negoti:rl~le 1)alIer. XcRuc  c. Vomiao?i: 46. 

5. Tlie i~npression of a \vitness wlio l~ ro fe s sw to lmre  ally recollection 
a t  all i s  some e v i d e n c ~ ,  t he  weight of whicli i s  a mat ter  for t he  j u r ~ ,  
ant1 will, of course. tle])eiitl vtsry niuc:l~ upon cilwmstances.  I b i d .  

6. n . l i ~ r e  there \\-as a consl,ir;rc~. to cc~minit an  offensr. i t  is  lot c.c~nipetc'~~t 
on the  t r ia l  of one of rlie eonsl~irutr~l 's  to g i ~ e  ill c ~ ~ - i ( l ~ ~ i c r  the clecl:~ra- 
tions of another colisl~ii,;~tor. 111:1(lo af ter  t l ~ e  ofYr~isc 1i;tc lwrn com- 
mitted. l~ec,:~nse the)- were' I I O ~  ~nat le  ill f u r t l~e ran iv  of the  (wrumo~i 
dehjgn. S. 1.. I ) o t i i .  (E3. 

7. d ni tness  inay refresh liir n ~ c ~ u ~ o r y  l)y looking a t  a Itool; of entries. 
licpt 11y himrelf. n-itllont ~l~Odll(.illg t he  I~ooli on tr ial .  h'. r .  I'heeli. 
114. 

S. To receire in eridence. uiitlt~r our s t ; ~ t ~ ~ t e .  :I certifietl copy from the  
Secretary of Sta te  of an  ;rct of -1sseml1ly of ;~notlier  St:tte. i t  i s  
suniciei~t tllat t he  seal of the  S t ; ~ t e  lie attaclletl to  t he  certificate 
recluired from the  Goverlior. I t  ic iiot nece5s;rr- tha t  i t  ,~liould he 
a t tac l~et l  to the  Secretary's wrtific;ite. Ib id .  

0. A t ra i i scr i l~ t  of a statute.  o l i c ~  tluly c.crtifierl 1))- the  .rc,rrt:try of Sta te  
in the mniincr prewrilterl 11y our  1 : r ~ .  i s  eritlrnce ;it al l  rimes of i t s  
being in  force according to it. tprliis, unle.: a rt>peirl 11e sliown. 
Ibitl. 

10. Ericlei~ce i s  ndmisxible, ai; to tlie :en~~ilienrx+s of n I1;1111; ilote. of the  
olinioll. not only of casllit3rs ; I I I ~  teller> of Iliil~lic. 1)ut :11so of 
1ucrc11;rnt.~. I)rolic~r.s. ant1 o t l~e r s  1~.1io I~:rt~it~inlly rcxc,t~irc : ~ n d  ~ M S S  

the  notes of a 11:1nli for  ;I 1111ig conr-e of t i iur,  ~ I I  . I >  to 11ecoine 
t l lol~~n,&?l~ly avclunil~tetl wit11 tliein ill111 :rl~le to Jutlax Iicmvt.i3~i a t rue  
ant1 a couliterfeit hill. ant1 h a r e  tllat ki~onlrt lge.  :rllilllia o t l i c ~  u ~ I ~ I I = ~ .  

testcd 11y the fac t  t h a t  no hill, lmssed Iry the  ~ i t ~ i e ~ s  l i :~s Iwrn returned. 
t l~ough  t h w e  lias lwen a m l ~ l e  t ime for i t ,  if any of them \rere not 
genuine. I hid. 

11. I n  t r c q ~ a \ s  for false inqtrisonment. the  l~laintiff pro\-ed tha t .  under 
a claim of l.iglit. he entered a field c u l t i ~ a t e d  ;tntl oc.c~il~ietl by one 
of the clefenclants. ant1 gathered and took xway corn there  growing, 
whereulml lie T T - ~ S  arrested for  lictit Iarcency l ~ g  the  tlcfrnclnnts, and 
c o ~ n n ~ i t t e d  ro jiril. Tlie defendants then offered to p ro re  t h a t  the  
1)laiiltiff's 1:and llnrl I~een sold l ~ y  the  sheriff under a n  cxecutinn against  
the 1)laintiff himself. This eritlence was  offered in mitigation of 
cinmage% and rejected by the  court  below: H e l d ,  t h a t  under these 
c i r c~~ms tnnces  t he  erit1enc.c .should h a r e  I~een received. Sazcucr 9. 
Jurc is .  179. 

12. To a n  exception for  the rejection of evidence i t  is a sufficient answer 
t ha t  i t  n a s  irrelevant. P. 1'. rl~rzold. 184. 

13. W l ~ e r e  evidence offered is  i r re lerant  in l aw  and ~c r l c~ t l~ t tod  to ,wi.slead 
or  prejudice tlic nlin17.s of tllc . i~cry.  i t  v-ould be er ror  i n  t he  court  
to receive i t .  I b i d .  
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EVIDESC'l~-f'~t~fiir~/rrl. 
14. 111 the trial of :I!] intlichncnt for nlnrdcr. v-l~cn tlle dying declaration 

of the tlct.e;rsctl is that R.  1x1s zhot IIIC. or has killetl me," the 
court n~ilst II~CSIIIIIC.  prim^ fucii,. i l ~ t  t l r ~  i1ccc:ised inte~icled to  state 
a fact of nliicll he had knon-leclw. :mil not lncrely to cs11rcss an 
opinion. The jury must judge of the ~reight  of this. as  of other 
erideilcc. by tlic acco~ul)anyi!i= circuinstauces. If he merely meant 
to e s p r c s  his opinion or suspicio~r. as :la inft.re11c.e from tllc other 
facts, tllc jury should disrcgnrd i t  as  eridence in itself. Ib id .  

15. When the defense of an inclict~nc~it for murder is that tllc priqoner 
W : I ~  untlcr the age of prcbnnictl cal~ncity, the O I ? I L S  of 11rooS lies upon 
the l~riconcr. If therc be no proof :urd the :lye can be accertnined 
by Iihpec tio~l.  the court and j c l y  mnit c l ~ ~ i t l e  I h l d .  

16. On the tri:rl of :III indictn~ent for murder. the affidavit of tlle dece;lccd. 
t h o w l ~  not t:~l<en according to the act of 1715. i 4  conll~ettsnt and 
yrol)er cvitlcuce :ah a cl!ilig ~leclnlntio~l. Ihtd.  

17. I t  soe t t~s  that. althougll a proposition to conil~roruise, i~ej~?c.rcil 1)s the 
other party. could not be llcard, yct nilmissions of f:~c.t. nlntle by 
the dcfentl:~nt ill the conrersation with the party 1)roposilrf thc com- 
promise m:iy be received. But there cnn he iro cloul)t tllat slicll ail- 
nlissio~ls arc1 coml~ctcnt eviilt>nce when'mi1dc to one wlro inforiiw thc 
tlefenilal~t that he 11:1s no authority to cwml~roiuise. Duiticl c. Wil7ioi~-  
w t ~ .  229. 

18. There is ]lo 1:rw rqu i r ing  lcnses for years to IIC registerctl. : I I I ~  therc- 
forc :a col~y from the resister's books is not eridence. :IS in tlic cast 
of tleeds for freehold estates. B ~ t r t ~ c t t  c. I ' l ro i t~ l~so i~ .  :5'!). 

0 .  Proof of :I dcetl 11g one v-itnes., i i  sufficient: i ~ n d  proof of tlie 1~:1nil- 
writine of one ~ri tness .  both being dead, is nlso sufficient. Ib id .  

21. The gemral rule is that a 11111zt s11ca1; to facts. :rli(l ciitrnot give 
his opinion as derived from tllcse facts. Tile only csccl~tionr :Ire 
as to questions of scicnce and of s:rnity. Baile!l 2;. Pool. 404. 

See Slnndcr : Fraud ; \Tills ; Esecntio~l 



5. Tlic obligors in :I forthcominc 11011d ; I ~ ( I  I I O ~  clischar,o'ccl 11eca1i.e the 
re turn  clay of the erecut io l~s  levied is  I-refore tlic day oil wliicli, bl- 
the terms of the  conclitioii. tlie l r ro lwty  was  t o  11e clelircrcrl. t l i o ~ ~ c h  
no n(.w execution5 n-ere issuetl. I71irl. 

9. To eni~ble  :i 1)laintift' to  ma in t a i~ i  ail art ion on n forthcolniii:: I I I J ~ I ~ .  
i t  ic not  neceswry for  h im to haye l~nit l  t h e  n ~ u o u i ~ t  of t he  ezecutioiis 
to t he  ldaiiitiffs therein. I7iid. 

10. The  omission to deliver to  tlie surctj- in the  furthcornil~g Imitl n tie- 
c r i p t i ~ e  list of thc propert>- lrrietl on does not r e l i d c ~  t l ~ r  boiid 
roid.  I t  is  :I y r i r i l cw  uf the  surety. nntl he  may w:~ive. o r  ]lot requirc 
i t ,  if h e  thinks prolier. Ibi t l .  

11. h >heriff i? not \)ourid to  collect a n  execution. anrl 1my the  amonnt 
t o  the  l)laintiff'. before t he  re turn  (la.\ of the  wri t .  Pirttor L. Xa~t i i .  

444. 



12. TThere an execution ncninit two doe\ not diitincui\li whit.11 i y  1)rinci~al 
;111rl nliich suret:. the sheriff 1x1s a right to cnl!rcT it froin either: 
and tlle one from whom it ic collected h;rs 110 c :~uw of :~ctioii : ~ ~ ' i ~ i i l \ t  
the sheriff, thonch he claimc~l to bc only :I wrc'tj. :111cl tlloni.11 the 
plaintiff in the esecution tlirected tllc sheriff to collect it  tram the 
other. Xhztfford v. Cline, 46:;. 

13. Although a cmditiotii crpnttrrs is not a part of the rc~c.ortl. so ;IS to 
carry absolnte verity n-ith it, get i t  is the antliorit)- uucler which 
an ofiiccr acts and his only autl~oritj- to sell, a1111 is tllewfore a 
necessary itart of the crideiicc to sn1)port tht' tillc of :I ])nrchnser 
a t  a sale nntler s~icll nil csccntion. Sitt~psot~ r.  IIiutt, 470. 

14. So the return of a sheriff on such .cc7itrlitio~ti, I)eiiilr :llr ollicial act. 
i. also competent critlencc~. Ibi t l .  

16. If ;I sheriff leries :rn esccntion 11l)oii !:1n(1. when tllt~1.11 i.: s~~ttit.ient 
persolla1 property to satisfy the tlcl~t. an:- injury inflicted is :I 1n:ltter 
lwtweci~ the sherift' :ant1 the om-11cr of the IIrol~c'rty. tlic~ tlcfc~ltlu~it ill 
the esecntion. I7iitl. 

1. In  a suit I I ~  lc:;~tees or tlistril~utecs ;rgni~ist ;III  c.xc~c~ntor or ;~diiiin- 
istrntor, tlljs Court 1 ~ 1 s  the 11owcr to r e r i e ~ r  t11~~ dct:icio~i of the court 
below ill tlic allon.;~nce of comnlissioas. ,~lrcptet~l 1.. 1'(1i,1;(,1., 10:;. 

3. \There the esercise of discretion is in referwce t o  n matter arising 
collaterally arid n-hich does not yreseut i t ~ r l f  a s  :I cluestion in the 
c;lu$e, tlre tlcrisioll in the court 1)elon- is  conclnsire. :Is in tlle case 
of' amcnclnicnts. etc. Bat mlieil tlle tliscretion is  cscrciscd ill refcr- 
ence to n q~(('.~tion in tlrc causc. the ap1)eal. bringing 1111 rlle whole 
cme, neccss;~rily briiigs that up. I b i d .  

4. The allowailce of comn~issions to esecntors and acln~inistrators is, i11 
emry case. a t/~cc.stio~z i l l  the  cause.' IbitT. 

5.  commission^ uiay be alloncd on a note. due to the te3tator or intestate, 
cleli~ered orcr a? n payment in cash by the executor or administrator 
to a leeatee or distributce. Ibid.  



EXECUTORS ASL) AI)JLISISTr\AiT(~)P18--C'oi~tiir ued. 
6. It i s  11ot Iwe.mry. i n  an:- case. for t l ~ e  rt '~rese1itative of a tleceased 

lilaintif'f to i-sue a ~ c i w  fcrcirrn to ~nhlit. hirnself a pn r t r .  but  lie may 
be ~mitle .so lly :ill  a~r l~l ica t ion  to court, and  the  1;tw kcel); the  defend- 
a n t  in c ~ ~ u r t  for tn.0 t e r m  for  tha t  pirykose. I:or.dcic, c. Tlroryje. 200. 

10. I n  iio instance lmb tlie eseentor of a d e f e n t l i ~ ~ ~ t  the  riglit to malie :I lter- 
sunal defc11,~e. e scq l t  a l l y  to cleliy h is  rcprcsentittive cliirruetcr. ~ ~ - l ~ i c h  
niay l ~ e  sumninri1:- deterininetl hy  tlir eourt. or 11). a collntrral issue. 
Ibi t l .  

12. On the  tr ial  of n ?ollnter:~l is-lie 11etn-fw1 t l ~ e  adniinistrator :rntl heirs. 
a s  to  assets. in :r bnit l)y n creditor. olle of tlis lieil,s i s  all ilic.o~iil~rtnit 
witness for the  atlnriliistraror. tliouyh lie lun7 liave releitietl t o  him 
:ill his interest  i n  rlie l~ersonul estate,  an11 ;11s(1 a n  i~niount  .sulq~osed 
to 11e the  r:rlue of t he  reit1 a isc ts  tlcscrntlcd to  hiin. C'trr.i.ic7- ,t:. 

H U I I I ~ J ~ O ~ ~ ,  426. 

13. I n  sncli a proceeding by xei. frr.  any one of the  heirs can tentler t he  
i i su r .  i111tl. if found xgaillit the  nduiinistrator. tlie cretlitor ~voultl 
Ilave csecution against him for  the  sun1 fountl in hi.: lin~itls. which 
~~o111d necessarily o l~e ra t e  to t he  csolier;rtitrri jive tfrrtto of all the 
rsal  estate descendecl. Ibirl. 

See sanlc ca-e. ::3 S. ('., 307. 
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FEMEA COIXIIT. 
1. Property con\-eyed to a ni:~rrietl woman, after a tlecree obt:rined in her 

favor n11(1e1 the act, Rev. Stat.. ell. 39, sec.. 12, is not 1)rotcctctl 
against tile cliiin~s of the llusl~:ri~d's creditors, if t l ~ e  hnsb:ri~d has paid. 
eithcr from his own mrxns or the earnings of his infant children. 
\vho live with him, tlie wliole or any consitlera1)le portion of the pur- 
chase mol~cy. I170rt7r 1;. York,  206. 

2. A certifivnte of prol~ate 011 tlie deed of a fcntc coz;Ert set forth t l ~ t  
the dced "\\-;IS es11it)itetl in oilell c20~irt aud the esecntio~i thereof by 
(tl~c, llnsl);~iitl) was l~~wvecl 11y" (T. S., a s ~ h c r i l ~ i n g  n-iti~ess) "ai~tl 
;1ckiio\vletlgt~1 by'< ( the ~ ( ' I I I C  cocwt) : "wllcil. oil inotioi~ ill ogc~r 
court." (I,. S. Esq.). O ~ I C  of "tlie l~reridiiig justices. \\-as appointed 
to take the l~rivate t'samini~tiori of'' (the sxid fcmc cowrt)  "as to 
1ic.r co~lsent in signing the saitl dcetl ; who reported she nckno\vledgetl 
to have signed it  of her olvn free will n i ~ d  :~ccortl, witliout ;my com- 
1)ulsion from her s:riil liusbantl. Ortlrrecl to 11o recorded" : IIr'ld. 
that the 11rol)ate \vas sufficient to rnake the tlrcd valid a g a i n t  the 
wife. Rc~li1rif71 I:. J ~ l n t b .  400. 

defeiic1:uit may be convic.tcd on a11 iildictmrnt. tnrdn. tlie act of 
1846-'47 forbidding the removal of fencrs. c tc ,  if i t  appeilr that the 
ground wliicl~ the fence surrounds \v:~s in a course of preparation 
for making a crop. or used in tlie course of husbanclry, though no 
crop \ \a \  ac2tna11y planted or graving on i t  a t  the time of s11c11 removal. 
6. 7;. .-I Zlcn, 36. 

2. From the f i ~ ~ d i n g  ot the jury tllilt tlie i lefr i~dai~t  ' ' ~ u T u i ~ - j ~ ~ l l ! ~  ;rnd with 
a +trong lrirnd tlet;~inecl," it  c:rnnot be implied t l ~ t  tlrc. entry was also 
milawf nl. J b i d .  

FORGERY. 
1. Where a genuine instrument is altered, so. 21s to k~x-e  i t  ;I tlitferc~iit 

effevt, tlw fo~p.cry m;ly lie sl~c~rially nllcgetl. ;IS constituted by the 
alterations, or tlic forgery of the entire instrun~eiit rnny 11e clr;rrged. 
A'. 1;. Tl7ccr~co., 401. 

2. A n  inclictment for forgery of an instruinent, ~rofessing t t ~  set it out 
acx2ording to its tenor, shonld give the names, ill describing t11v iustr~i- 
nici~t. s ~ ~ c l t  as  they apllear spelt in the original. Ibi t l .  



il1test:ite I ~ i l ~ i , ~ e l f .  alltl the t rus t  ill t h e  o l i s  was  one which could ]lot 
Ir:i\-e I I W I I  so111 1 1 -  fi. fu. or  ;~ttacltrnc.~tt in t he  l ifr t ime of A\.. ilor eoultl 
;I c.ourt of ecluity iltttxrfere to enforce the  l)rrforman~ce. Tlrc only 
renieily for  the  cretlitor \\-a,< lly a sui t  ill equity,  fountled. I I I I ~  on 'the 
trust .  I I I I ~  on the frautl I I ~  wl1ic.11 the lrrollerty of A. hat1 Ircel~ with- 
clr;~n.n f rom thc~ l~aynient  of -4,'s t l r l~ ts .  IZlrc'?rr I.. T'rtll. 37. 

GRASTS 

2. Rnt \~11(311 the  law forbitls the entry of the w c a n t  lantl. i n  a lmrticular 
tri1c.t or colmtry, a grant  for  a l ~ r t  of we11 laild i,< ill~solutely roit l :  
I I I I  I s 1 1  I e j t e i t  Jbitl .  

heirs or i~ssi,tzlih. its she or they 111ay lrrefer, in one o r  fo~ur  gralits. 
2 .  T h t  tlw wit1 warriuit or warrants  q11;rll or may Ire lnitl .so a s  to  
i11c111tle ;my 1:111tls non- l~~ lo l lg ing  t o  the Sta te  for \ ~ l ~ i c l ~  the  Sta te  
is  11ot I I I I ~ I I ~  for  t i t le :  I'rr~ritlctl. t l l i ~ t  th is  net does ilot rstclitl t o  
any of lllr s \ ~ - i l m ] ~  lands in this Stat?." The  graiit untler this resolu- 
tion issnctl for land lying in the ('lierokw (lountry. Ibitl. 

4. Hcltl, tha t  tlrr grant  was  ~ o i t l .  h a ~ i n y  issnrd for lnntl lying in i he  
C'herokre ('owltry. n l ~ r r e  the  lands a r e  ljrohibitetl f rom entry 11y 
the grnt.r;tl law. ant1 \\-here, ilitier(1. 110 entrytaker 's  oftice is  rstah- 
lishetl. Ibi t l .  



INDEX. 

GUARDIAN AA'I) IVAltl). 
1. A guardim ciln only hire out the s l a ~ e  of his nard  until the latter 

come.; of age. N11to)l .c. Jl(.lit sso~r, 475. 

2. Upon coming of age, tlle ward has ;I right to take the slave out of the 
~)ohsessit~il of the ~lerson who has hired hirn from the guardian for a 
loug lleriod. I hit!. 

INDICTMENTS. 

1. A llollc pro\cqtri in  criminal proceedings doe\ not amount to an 
:~cquittal of the deferldant. 11ut he ma) again 11e ],rosecutc.d for the 
qame offense. or fresh 1)rocess may Ile issuetl to try him on the same 
indictment, at the discretion of the prowcuting officer. The defend- 
ant,  hovc,rcr, nllen n tiolle p~oscpzti is  entered, is not required to 
enter into recog~~iztnlce for his a1rl)rxrance a t  any other time. AS. o. 
Tlrwir toll. 2-56, 

2. A cccpitts, after a llollc p t  oat gvz, does not i-ne as  a matter of course, 
a t  the will of the l)rosecuting officer, hut ulron pcrinissior~ of the court 
first I~atl, mid the court will always see that itq llrocesc is not abused, 
to  thc o])l)rrs4o11 of the citizen. Ibrtl. 

3. AII intlictmtmt for reczeiving stolcn gooil. mu\t a ~ e r  from whom the 
stolen qoocli: were rec2eiretl, so as to sllo\v that he  received them 
from the 1)rincil)al ft'lon. If receired from any other ])erhon, the 
statute tlow not apply. S. 2;. Iws ,  328. 

4. 111 an intlictn~ent. under the statute of 1846-'47, ch. 7, for injury to a 
clwellinp-house of n hich a lessee. his term yet unexpired, has the 
actual posses4io11, the indictment, if i t  can lie a t  all, must state the 
property to be in tlle lessee. S. I.. 111c~ol1, 341. 

5 .  Rut the act does not embrace the case of ile.;truction or damages to 
lmildings. etc., 11s the owner himself, and in law the lessee is the 
owner (luring the continuance of his term. Ibitl. 

INSOLYEST L)EBTOKS. 
1. TI7here, under the provisions of the act of 1548, ch. 38, three freeholders 

a r e  :~ppoi~tted to lay off p rop~r ty  of an iniolvent debtor, to be exempt 
from e\ecution, they hare authority, under the words "other prop- 
erty," to w t  apart for the w e  of the c1el)tor a mare and fire hogs, 
~)ro~idt ' i l  thwe articles {lo not esceed $.>O in value. Dcun 2;. Kitzg, 20. 

2. The ; ~ c t  of 1844 i~~clurles, under the term "debt4 contracted." a bond 
given after 1 July, 1845. tllougll the consideration of the bond had 
esistetl before that time. Ibid. 

3. Under the act of 1,845 tlle insolvent debtor has a right to hare allot- 
ments for his Ile~~efit made hy the freeholderq, from time to time, 
as his ~ i e ~ e s s i t i e ~  may require, provided the allotments he made a t  
interv:~ls not unreasonably short. Ibitl. 

4. Each allotment must be complete in itself, so as to designate all the 
articles allowed. Ibid. 



IRDEX. 

JAILERS. 
1. When n tlebtor is  committed to p r iwn ,  nntl i s  permitted to  t ake  the  

lrriwn Ironntls, the  jailer i s  not under ;~n;\- o1)lig:rtion. wllile h e  con- 
tirlucs in the bolincl:, to furnish him 11-it11 l~ror is ions  for  his ,support. 
llor. of cour?e, can t h e  creditor, a t  vbose  suit  h e  is  confined. be 
comyelletl to reirnh11r.w the jailer for  any sum so esyendcd. Pl l i l l i~~s  
1 . .  Al1~~71. 10. 

2. Where a dehtor. \vho is  iml)risoned a t  t he  instance of his creditor, ha s  
no prol~er ty  in this State out of ~ ~ l l i c h  the  prison fees a n d  ~ r o r i s i o n s  
:11ld his su1)port can be satisfie(l. ~ ~ o t ~ ~ i t h s t : ~ l i d i l l g  h e  maF h a r e  suffi- 
c.ient i n  another s ta te ,  t h e  jailer h a s  n right to recorer t he  amount  
f rom the  creditor, under I ie r .  Stat.. ch. 58. ,see. (i. making him respon- 
si t~le.  .*if tlre prisoilci- be u i~r~b lc  to diurllrcrge tl~wm." R ~ F F I ~ .  C .  J., 
dissents. Fiincct 2'. Adumn, 93,s. 

0 

JUDGJIESTS. 
1. There cannot 11ro11erly be a final jutlgrnent by default. upo:~ a n  a ~ l ~ a l  

f rom 3 justice of t he  peace: but the mat ter  must 1)e de t e~~n inec l  upon 
l ~ r o o f , ~  either 11y the court or 1)y a jury. Il-i77icori.s c. U w s l e ~ ,  112. 

2. Jn t lgnient~ ,  tnlren :t. of t on rw .  a r e  from nece.bity a lnay5 under the 
control of t he  courts who-e judgments t h e ~  pull)ort  to I)?. and  of a n  
allgellate coult ,  \\hie11 can t i ea t  t he  mat ter  dc ?loco. Ibid. 

3. TT'l?rre :I x i .  fu. 011 a judgment i s  issued, and the pltrintiff is nonsuitecl, 
ant1 issues a secol~cl sci fu.. :r w r i aucc  betv-em the  la t te r  and the 
former is  not material ,  if both he for the  bame cause of action and 
bet\veen tikc sztrne parties. Ti-ice v. l 'urwitt i l!c,  212. 

4. I n  a n  action on a penal bond, t he  judgment should be for  the  penalty 
of t he  bond and the  costs. The damages assessed forin 110 pa r t  of 
the  judgment, but s l~ould  be entered nt  the  foot of t,he record, and 
e:~dol'scd on the csecution, for tllc guidance of the  sheriff. Ibid. 

5. JVllere a judgment on the  l ~ l r a  of "illtl tic1 record" i.: reversed on 
;r l~l)e~il ,  the case rnust be sent hack for  judgment of the  coiirt helow 
:IS to the fact  of the existence of the  record. Ibid.  

6. \\-here tlwre i s  21 penal bond for  t 1 1 e ' ~ n ~ n l e n t  of money. i l~ tereut  m a s  
11e recowred u l~on  the  ,slim r'ally due,  LID to t he  t ime of payment. 
cJwn : ~ f t e r  jiidgnlent. But  if the  condition is  for tlre performance 
of some collateral act .  a s  to execute a mortgage or dwtl of t rn s t  as 
:~tlilitiolial ~ec i i r i t y  for 1)aylnrllt of money. intercst  cxunot be recov- 
e r t d ,  on n w i .  frr., ulmn the  clamages ahsessed. Ibit7. 

JCRTI('E'S .TT~IiISDI('TIOS. 

1. The ,*an]? ,stric.tnes.: is  not required in  t he  descril~tion of a note i n  a 
n.:nrrnnt frc.111 a. justice of t he  peirce a s  i': required in  n t leccr i~t ion  in 
:I tlrclarution in court. It i s  snficient if t h e  \T-:rrranr clcscribe? the  
c:nise of action so a s  to I~ r ing  i t  within the  jnrisdiction of a single 
jn.tirc, a s  defined 11y statute.  E?nn~ i t  1' .  VcXiTT/cir. 7. 



ISDEX. 

JUSTICF2'S JL~111SI)ICTIOS--~ioi~tirrccc'i7. 
i t  was i~ecessnry to (lo in ortler to make the judgment regular; and 
his jutlgmcnt. like a judgmcnt given in a court of record, is in full 
force uutil rcrersed. Iliuit 1 ' .  Simpsoil, 7 2  

LEASES. 
1. Verbal :ijirc~cments for leases for any land for niore than three years, 

and those for mi~ling for any tcrni, t l~ougl~  less than three years, 
are  void by stxtnte. I1riic7s z. I'ctcc. 27!). 

2 .  Ancl a contr:rct to trnnsfrr sucll a term. or part of such :I term, must, 
in like ninnncr, 1w in writing. Ihitl. 

LIMITATIOXS, STATITTIC OF. 

1. In  ml :1cation of t~sa~lrrlpsit. I~rouxlit for n cn ta in  sun1 of 1none~ iijireed to 
be ~):~itl ,  i t  i \  no bar to the 11lea of the htirtnte of liinitntions that the 
cl,efcnd;~nt, \\ i t l~ in  three year<. proiniieil to l ~ y  the clrbt in good notes 
or jndgnicnt<. ~ ~ l r i ( . l ~  1)roiniie :~crel)ted by the p1:iintiff. Taylor 
?.. Stcdnznir. 97. 

2. A1ll executor'h right to t l ~ e  lierwllill 1)roperty of his te\t:~tor commences 
a t  the t l ra t l~ of tlie tc.t:~tor, and from that time tlre .t:ltnte of lim- 
it;ltion< begins to run :~gain\t lii~n. Ali.rloZd v. d?-llo7d, 173. 

3. When a 11nrty clainis a title in  hinwelf under a conrey:mcr from one 
wow compos rrle~rlis, and  has 1)osstssion under snc'li alleged title, lie 
does not hold as  1)xilec. but :~l t l~o~igl l  the original owner is  not barred 
117. such adverse yossession on account of his incapacity, yet when his 
iilc:~yacity is reinorr(1, or he (lies, learing an executor, the statute 
will begin to run. Ibitl. 

4. To repel the statute of liniitations. a gromiae must 1)e either for a 
snm certai~i or for that which may be and afterwards is  reduced 
to a certainty. VOOI-c 1'. Ilyntair, 272. 

3. A. bronglit a cuit against E. for the amount of 160 barrels of herrings 
placed with 1% for sale. Tlie da tn te  of limitations was pleaded. R. 
slaimed a diirl~arge for G barrels. and a s  to this the parties disagreed. 
13. asked A why lle .urd. The rep17 was for a settlement. B. said, 
"TI7e are willing to hett.le, and a l ~ a y s  hare been willinq." and the 
matter  as then, by nsreement. referred to arbitrators. who nerer 
decided : IIeTtl. that the l~roiniie, inilrlied in the language u ~ e d ,  was 
uncertain a\  to the wni ,  and that slim nerer having been ascertained 
in the mode :isreed on. the l)ron~iie, I~cing for an uncertain sum, was 
too I aaur to llare an$ lesal e f f ~ r t .  I bid. 

6. A ronita1)le rcrei\etl clniins to collcct from solvent prrsons in February, 
1842. 1'11~ \nreties on his 1)ond wrre sued in October. 1846, for 
his failure to collect: HrTtl, that the statute of limitations did not 
bar tlie suit. Ch?c?t~ 2. Pcltto~i, 421. 

7. Tlie donee of n slare by parol is tlie bailee of the donor. mid no length 
of ~osse.;sion, althongh u ~ o r i  a claim of property, will constitute a title 
in  him unlrss tllere has been a demand and refusal, or some act done 
in opposition to the will of the donor changing tlie nature of the 
possession. B a r t o  v. Iletlson, 4.50. 



I S D E S .  

JIALIC'IOUS JIIS('H1I:F 

1. A m;ui has a lirollerty in a dog, so t1i:it ali intlictiucnt for lnalicious 
~ i s c i  in i l l  I i l l  I .  S. 1 . .  I,trtlroni. :i3. 

2. To snlqiort a n  iildictllieiit for  ~ i i i r l i c i~~us  uii.~(.liief in killilig a dog, i t  
iiiust 11e sl io~vn tha t  the  killiiig was  froiii luirlicr agi~ii ist  the  master.  
I t  i s  not sufficielit tha t  i t  n-;I.: the  result of ~):issioli rscitetl a r a in s t  

1. The  n-ortls. "the cure of hauls." used iii t he  rimrriage i1c.t. Rev. Stat . ,  
c11. 71, does not iinldy a n e c e s s i t ~  t ha t  tlie niiiiistrr should be the  
incurnlirnt of a church living. or the  1)astor of ally coligregiitioll o r  
congregations i11 l~a r t i cu l a r :  Irnt they do imply tha t  the  Iirrwon i s  to 
he somethiug more tliaii ii minister merely. ant1 tha t  he has  the 
faculty,  according to the constitution of his cliarch, to  celebrate 
matrimoliy, antl, to some esteiit. a t  least, ha s  the power to  administer 
the  ( 'hrist iaa silcriuneiits, a s  acki~on-letlgetl aud  held by the  church. 
S. 2.. 111.11~. "9. 

2. TTheil a marriage i \  claimed to ha17 been made by a minibter, tlle 
extent  of l i i i  authority for  tha t  p u r l m e  \huuld apl)ear. Ibitl .  

3. The s ta tu te  admits e r r r y  one to be a minister wlio, in t h e  view of h is  
own cllurcli, hirs the cure of souls t he  ministry of t he  \Torel, and  
of any of tlie sacr:imeiits of God. according to i t s  ecclesiastical policy, 
iml~lying s1)iritual authority to receive o r  deny and tlesirous to be 
l ~ a r t a k e r s  thereof, and to administer adiuonitioii or discipline, a s  he  
may deem t h e  same to he to the soul's health of the  person and t h e  
11roiuotion of godliiiess arl~oiig the  peolrle. Wl1e11 to  such a ministry 
is aniiesecl. accorilii~g to  the  c;iiioiis or s ta tu tes  of t he  lmrticular 
cliurcli. tlle faculty of lierforming the  office or solemnizing matr i -  
mony. t h e  qnalification of the  minister i s  sufficient. xccortling to our 
statute.  l l r i t l .  

JIILLS. 

1. In  comtlc~niiliiig ; I N  ncre of liiiitl for t he  l m y o s e  of erc~cting a mill, 
tlrc' court i.: forlritltlcn to coiitirm tlir rr lmrt of the comruissioiiers 
if i t  t a k r  :~n-ay "liousc-.s. rtc.."-nncl. l ~ y  iiecessury inll~lication, t h e  
con~riiissioners a r e  forhiilclen to iiicluile t11c.m in tlieir surrpy.  Ilurucss 
r ,  (.ltll.l<, 109. 

2. Tlit. commissioii~rs.  therefore. a r e  not antl~orized to inclu(1e in  tlieir 
~a1u:rtioii any l~ousc.: folintl on tllr coiitlennled ;icrc., even though 
crrrtet l  tllrsc Iry t l ir  lretitioiirl'. Ilt'fore the  ~rrocmxlil~gs were corn- 
uicncetl. T h e  \-:rlnxtion ninst lrr c~o~~f ined  to the naked lantl. Ibitl. 



ISDES.  

1. Whether all i ~ ~ s t r u n ~ r n t  is ;I ruortgt~gr or not is n question of Iaw 
for the tlecision of the court, :uid it ~roultl  1 1 1 3  error to sulmit it  to 
the jury. S'mitlr 1'. Jorrcs. 4-12, 

2. The ~~rolxl te  of a dwtl of trust or rnortgagc, u~rder the grorisions 
of the act of As~cmbly. Her. Stat.. ch. 27. sec. 25, is 11ot valid wl~en 
taken I)$ orre who, though :~cting a s  tlcl~uty clerk. 11as not 1)cen 
tlnly t~l~lminted. nor qu:~lifietl l)y taking tire oi~tlw to su1)port the 
constitutions of the United States :md of this Sttlte and a11 oath 
of oftice, as  prtwril~cvl 11s the act. Rev. Stat., vli. 19. sec. 16. A 
registration. thercforc~. untler such a l~rol);~te, h:ts 110 effect in rcwder- 
ing such a tlretl ol~erat i r r .  ;~cc.ortling to the l~rovisions of the first 
recited xct. *4'tcddcrt7~ ,ti. NtrrytA, 453. 

OYEKSEEI~S: 

1. Th? nmster is answeral)le for any carelessness, ignorance, or want of 
skill in his overseer, \~-hile engaged iu the course of the master's 
eml~loyme~~t.  IT-herehy :I l~rrnnanent injury is (lone to il slave, hired 
from another person. . l or tc~  c. Glutus. 305. 

2. I'er RLI I I N .  C". J. : This wa\ simply a ca\e of bailor and hailee, and 
on the princil~les al~l~licahle to that relt~tion the ])laintiff should 
recover. lbitl. 

PRACTI('E. 
1. A party claiming a new trial I~ecanse of evidence improperly rejected, 

nlu\t set forth in his bill of exceptions what was the evidence 
tcnderrd, in order to enable the court to decide upon its relevancy. 
Oromcr~r  c. f'oblc. 1. 

2. 111 an ixctiorl upon a bond, thc. court, on affidavit that the hond is helieretl 
to be a forgery, may, a t  the a1y)e:lranc.e tenn. under the act, Iiev. 
Stat.. ch. 31. sec. SG, order the plaintiff to file the instrument for 
such time as the court may think r)roper, in the clerk's oftice, for 
the i~i.:pection of the tlefendimt i ~ n ( l  othr~.. X(.Gibborccy c. Jflrills, 
163. 

3. A\ court c:innot, under the act, Rrr .  S t a t ,  rh. 31. .ec. SG, ortler the 
l)roduction of 1)aI)ers 11y the tlefendt~nt, on the :~l)l)licatio~~ of the 
l~li~intift'. wl~ere no tleclaratiol~ ha.: I)!?en filttl, so that, in case the 
1);Il)erh are  not l)roducc(l. the c.ourt can rcwtlcr jl~tlgn~ent for the 
11laintiff awortling to thr, 1)rorisions of the act. Ilrwrrxon z.. Ft ~rtrt's.s, 
163. 

4. 1x1 intlictnlrnts for mist l rn~t~; i~~or\ .  the court mily, Without the consent 
of the tlefenclimt. withtlrz~w a juror when in i t \  diwrrtion it  jutlws 
it r~crc,uarn,!/ to the entl\ of ju\tice. S. I - .  Irc,clccr, 203. 

3. \T'lr;~t  mounts to negligence is ;I question of law. And the 1)laintiff 
is entitlet1 to s lmial  instructio~ls ulloi~ t.clrtain facts l)~~esratrtl  by the 
testin~ollg. or "u1)on t l ~ e  whole c:rse." if he chooses to suhjert lrirnself 
to t l ~ e  tlis;~dral~tagc of haring a11 the conflic.tirrg parts taken against 
Iriur. . I w t . c t  1'. Sc.rtorr. 247. 



G .  It ir error to refu>e sucll s11eci;11 instructions when called for. and  
to >u l~mi t  tlie matter to tlie jury with general instructirms merely. 
I h i ~ l .  

7. - in  appeal \rns taken to the  Sul~rerue Court, and a final judgment there  
rrliilercd. Ai writ  of error,  t:orctnr izobis. upon the  ground t h a t  one 
of the llarties died before the t r ia l  i n  the  Supreme C'ourt, cannot 

i ~ l l o ~ c t l  in tha t  court. Ltrtl~an! c. Hedges. 237. 

8. E r ~ x ~ r  for mat ter  of fac t  lies only in  tlle court i n  whirl1 t he  record 
:111(1 judgment are ,  and  not to reverse tlie judgment of another  court, 
and rhlwcially of a hislier one. lbid. 

9. It is  t l ~ e  duty of :I judge, when lie does cliarge ul)on erideiicc. to collate 
i t ,  a1111 1)ring i t  together i n  one Tien-. oli each side. ~ i t h  sucll remarks  
:rnd i l lns t r ,a t io~~s  ah may l ~ r o l ~ e r l y  direct t he  attention of t he  jury.  
It i s  also his tlnty to bring to t he  notice of t he  jury 11riilci~)les of Ian- 
o r  facts which have an  important bearing upon the  case. though 
oulitted i n  t he  :~rgument  of counsel. B n i l c ~  Y. IiouT. 404. 

10. Wl~c,re there i s  e r ror  in tlle clulrge of a judge, and i t  is cscepted to. 
tliere m u t  be a rc,ili)r tlc ~ r r ~ r r i .  unless the ;rpgellce call allow con- 
clusirely from the  record tha t  the error could not i n  nny\vise h a r e  
:~SSectrd the vc~rtlict. CII / (? I IL  1 . .  P(rtto)/. 421. 

11 TYlwre there i i  110 111oof to establiili a fact ,  the  jury cliould he SO 

111.trnctecl; and  ~t i. not the duty of the court  to i t a t e  to  them 
ail a b t r a c t  lxopo4tion.  hut  to .tate t he  l a v  a i  alqil ic~lrle t o  tlie fac ts  
l~roretl .  B m w r  c. Pntton. 446. 

12 If the court be d i s sa t idkd  nit11 the verdict of a jury,  they can only 
r m n t  a new t r ia l  They cannot. unless 117. the agreemelit of tlie 
~ ~ a r t i e \ .  eo far ther .  and direct the  plaintiff to  be nonzuited. Dickeu 
% Jo101(0?1. 460. 

13. TVliere in an  action of warranty  the only question rai.sed i s  a s  to  t he  
prol)er rule respecting damages, and  tlie jury find all  t h e  Issues 
i n  favor of tlie defendant,  the  charge of t he  judge becomes immaterial ,  
:ind. even if erroneous, cannot be reriev-ed. Ra)tasn!j 7.. Iforris:  4.5'3. 

14. The t rue  meanin$ and  inllrort of t he  act .  leer-. Stat . .  ch. 31, sees. 
10. 12, tire t ha t  if tlle jury sllall find a less sum tllan $60 to  be due  
to  t he  lklintiff. he shall not he iionsuited, if lie slinll s l ~ o w  by affidarit 
t l ~ a t  the  sum for which the  suit  i s  brought is  really due.  "but 
t ha t  for \ m n t  of proof or t h a t  t h e  t ime limited for  t he  recorery 
of any article lmrs a recorery." or t h a t  for  some other cause of t he  
like kind the  verdict n-as for so slrlall :I sum a s  to s l i o ~  t h a t  tlie 
suit  \\-as commenced in t he  Superior Court i n  good faith,  a n d  not for  
t h e  lrurlwse of evading tlie operation of t h e  act .  t h e  verdict being 
held to be only ,pri,ila facie evidence of a n  intent to make  such 
cvwion. As. in this case. where the plaintiff fairly thought h e  
was  entitled to interest ,  but tlie jury would not allow it. Johnston 
r. Francis. 466. 

15. The deci\ion of tlie judge below a s  to t he  queqtion n l i a t  the  instrument 
contains. to  be d e c i d ~ d  by inspection, cannot be reviewed in  th is  
( 'ourt  S T .  Jfa?~?r. 491. 
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PRACTICE-Colt t i n  lied. 

16. Whether a n.itiiess, n-110 has  been c s a m i n ~ d .  s l ~ ~ r l l  be reEs:rmined. 
i s  a question of discretion for the  judge l)elo\\-, :md from his  decision 
no a1)pcal lie.;. Iliitl. 

17. I t  i s  e r ror  in n judge to tell n jury. i n  his charge, tha t  from the  testi- 
mony of A. J:.. t he  Iroserntor.  and from t h e  i iatnre of Iris testimony 
otlierwisc. i t  was  irot ~ ~ o s s i b l e  for the \\-itne,ss ii~iloccntly to be in 
e r r o r :  i t  TT:I~ ,  therefore, n question of guilt on t l ~ c  one lliuid, or 
corrupt f :~lse s\vearing on the  other. ,'.'. 7.. I'res1c.u. 4!M. 

PRESUhIPTION. 
1. S o  merc lroiwc4on of land for :I period of t ime lehi than th i r ty  gears 

v i l l  i~rltliorize tlie p re~~rn l l~ t io l i  of a grxilt. Vasoil 1;. VcLca t~ .  
962, 

2. TT'l~en a ])erson l ~ s  I ) E C I ~  ~ I I ( Y ~  on his tionil a~ administrator.  v'itliill 
t ~ o  years af ter  tlre relator's coming of age, Ire having Ileen ail infant  
a t  the  t ime of t he  cscc~ntion of t h e  I~ontl. t he  administrator. r l~ough 
the  hond was giren more t11::n tcn ?.curs llt'fore action brought. can 
h a r e  no at1vaut:rge from t h e  xct of a\ssembly relating to  prewnilrtion 
of paj-melit. 'I'lrrcc~dgill r. Il-cst. :310. 

3, \Viere a par ty  has  I w n  :al)~ent *even years. ~ r i t h o u t  ha~in:. I~een 
heard of. t he  only l t r e ~ u n ~ l ~ t i o n  arising iq tha t  he  is  then clcad: 
there i s  none a. to the  t ime of liii death. \There :I yrccise t ime i. 
relied ul)on, it must  Ile .uliported by suEcient evidence before tlie 
j u r j  , 11c4dch the  l n p e  of ceT cn J ears  qince lact heard of. hpe?lcel' 
r. Roper. 333. 

4. To rebut the ])rcsumpt~on of tlie l ) i i jn~ent  of a bond, the  defendant 
proTed tha t  the defendant 4 r l  to the Iioldel, "If xou will p r m e  
tliat i t  is  my hnndnr i te ,  and  i b  a jn<t note, I will pay it" ; Held ,  
t ha t  tlre plaintiff n a q  lmunci to  41on not only the  execution of the  
note. hut a l fo  i t? jnstnesq, as.  for  inst:~nce, n l ~ a t  i t  n a s  qiren for. 
the  circumctnnces uiider n luch  i t  n a s  gi'ien. etc.. so ns to  ~ 1 1 0 1 ~  tha t  
i t  was  not ohtainecl 1)) f r aud  or illrl~ri.e, etc , and  rx-as i n  f ac t  "a 
j u i t  note " 11 alker 1'. TT*ulh(r. 32; 

S H E R I F F  
A~ltl lougli  a sheriff niay Irnve t ~ o v e r  or trespass for goods seized in 

esecntioli and takcn from lrim l ) r  another,  his clclmty cannot. The  
i;ln- Tests t h r  property i11 the sheriff. bccause h e  becomes liable for 
t he  goods. :ind tlrc clcbtor i s  disclrarged. Ru t  the  law charges t he  
dcl)uty \\-it11 no duty to t he  creditor. and if lie makes default  i n  
serving a11 exerntion. h e  ca i~no t  be sued for  i t ,  hut his principal 
oilly. I n  such a case the  delrllty i s  not a bailee a s  to t he  possession. 
1111r i s  mrrr ly  a scrvaiit to his sulreiior, and holds for  him. and 
therefore has  no action himself. Harnpto?z ?;. Brozr~t.  18. 

1. I n  a n  action of slander. a plaintiff has  no right to nqk a witneqs wha t  
h e  considered to  be the  mcaning of the words spoken, except i n  t he  
cases:  Kasser 1;. Rouse. 112. 



ISDEX. 

SLASI)I.:R-Coil titlued. 
2. First, Where the ~vortfs in their ordinary meaning do llot i n l l ~ ~ r t  :r. 

slinitlrrous c1i:irg.e. if the!/ crrc swxccptiblr of srtclr (1 ~icuoriir,q, ant1 the 
ljlaintiff n1.c.r-a a fact from wliich it may be inferred that they were 
used for tlw pur1)osc of making the charge. he m:ty 1)rore sucli aver- 
rncwt. and the11 thc jury must decide whether the tlefeiitlant used the 
words in t l ~ c  sense iznplied or not. Ibitl. 

3. A'c'condT~/, The esc,eption is. \~ l le rc  a charge is  made 1hy lising ;I cant 
plir:ise, or words haring a local meaning, or a nickname, \.;hen advan- 
t a w  is tilkeu of :I fact. known to the yersolls sl~oken to. to convey 
a mealling which they understood by connecting the words (of 
themselves unmeaning) with such facts, tlien the 1)laintiff must make 
an :irermtxiit to that eEc.ct, and may 1)rove. not only the truth of the 
arernlcnt, I~u t ,  also, that tlic ?cords rrcrc so unflct.stoof7 b ! ~  the pot-son 
to ~c'hotrz tlrr'y zc-crc rrrltlresscd; for, otlierm-isr. they a re  without point, 
and 1i:~rmlc~ss. Ibid. 

SLAVES. 
1. Under Rer. Stat., ch. 111, sec. 31, a master is  not indictable for per- 

mitting his slave to go a t  large, hiring his own time: lie is only 
subject to tlie l~enalt!: of $40 impo<ed by tliat section of the act. 
Nor is the slave indictable. X. v. 3 crt, 154. 

2.  But the owner is indictable, under section 32 of the same act. for 
permitting his slave to go a t  large as a  free mcm, esercising his own 
discretion in the employnient of his time. IBid. 

3. Under the provisions of Rev. Stat., ch. 11, see. 41, the justice of the 
pence before whom a slave is brought, charged with an offense not 
capital, must decide \vhether the offense is  of such a nature as  to 
require a greater punishrr~ent than he  is authorizetl to inflict, and 
shall give judgment accordingly. R. 2;. Hill, 373. 

4. In  ~ u c h  a ca\e an alqwal is  allowed by tlie act of IS$', c l ~ .  9. bec. 1, 
to the county court, which may decide without a trial by jury. S o  
ap1)t'al from tliat court to the Superior Court is autliorizt~d by law. 
Ibid. 

TAXES. 
Wliercx contiguous tracts of land a re  conveyed and held by one deed 

a< one tract, they a re  to be taken as  one tract, thougli they lie in 
different cou~lties and are separated hy a r i re r :  anrl. therefore, 
the onlier is bound to lirt such lands a s  one t r a d  in the county 
in wliic2h lie reqides. Hairstort 2;. Rtinwz. 479. 

TRESPASS. 
1. When an act of violence, of itself is complained of. t r esp~c*  1.; ct /rrmis 

is the 1)rol)er tlction : wllm the consequences only are conll~lainetl of. 
tlien cnie i \  the plwper action. Ktlly I . .  J,ctt, 50. 

2. In  some cases tlie party may waire the trespass and 1)ring case for 
consequential damages, alleging that the act \vas ilrgligc'ictllj done. 
Eut where the act is  alleged to be willfully done, trespass is the only 



act io i~ .  The right of electioii cannot es is t  rscclrt in cases where 
t h e w  is ;I separate and tlisti11c.t form of nctioii l~cs ides  the  trespass. 
Iliirl. 

3. TT'liere i t  i s  alleged tllnt the  lhii l t ifP was  tlie owner of ;i mill. a short  
clistance from one occul~ictl lly the drfentl;ilit, oil tlie same s t ream,  
and tliat t h e  defei~d;~lit.'~c'illfztll~ ctrtrl ~cit l!  i~rteitt to ,ii~jrcrc tlrc ploirl- 
tifS, frcqueiitly shut tlon-ii his gates ro >IS to  iiccuiiiul:~te a large 
lieacl of water .  ant1 the11 rnised tliern, \ I $  which nieans a n  imueiise 
r o l u ~ n e  of ~ v a t c r  rail with great  force againrt  t he  l~laiiltiff 's (lam, 
and  swclrt i t  a w i y :  H(,ltl. tha t  trcSsluiss. and not case. W:IS t h e  
1)roper rcmetls. Ibirl. 

4. I11 ail actioii for tresl)ass for cntting tlon-ii timber trees. the  rule of 
dam;igeu i s  tlir ~ a l u e  of t he  timber n-lien i t  iu first cut  down. :ind 
1)ecomes chattel. B u / i ~ c t t  T ,  T l t ~ ~ ~ p s o ~ .  146. 

5. This  rule, however, i f  sccnzs. is  not alq)lic:ible to cases of cutting (10~~11 
oriianieiital trees. or where the  tresl)ass i s  atte~icled wit11 circumstaiiceu 
of nggrar:~tioii. Ibitl. 

TROTER. 
1. A. liariiig poi;session of n note. payable to one R., a n d  not endorsed, 

and  clainliilg the  1,rol)erty tlicrciii. placed i t  f o r  collection in  the  
hands of ('.. wlio c~~ i i r e r t e t l  t he  ~rrocetds  to  h is  own use:  Hettl. 
t l ~ n t  A. could not snpl)ort ail actioii of t rorer  ilgaiilst (', either fo r  
the  note or t he  lrroceeds. I)ec:iuse he  had not the legal t i t le to either. 
Herr iq!~  1 % .  Tilg11mu11, 3!)2. 

2 .  To inaintain t rorer ,  the plaintiff m u i t  slion- title. o r  a riglit of po%e+ 
.ion, tlie onne r  11eing uiikliov 11. I b1rl. 

3. One n h o  i s  a n  eqnitalrle onlier of a l~ontl, I ~ n t  to ~ l i o m  i t  ha. llot been 
leg all^. endorsal .  11;r~ not iucli mi interekt ill i t  aq nil1 enable h im 
to huplmrt a n  action of t ro r r r  in hi. o n n  iiamc Iiillitol L .  ~ 'u r ro l l ,  
4-31, 

USVRT. 
1. I n  case. o t  a n.urj, t he  que.tio11 o t  a corrupt iliteiit illust be ,bnlrmitted 

to  a jury. KtTvr 1. I)f/rrrlsoti. 4.74 

2. I t  is  e r ror  in the  court to  ;tssLune such iiitcnt from t h e  fact  tliat ;I bond 
for nioiiey 11orrowetl uets forth x larger s ~ u n  than the  nmount actu:lllg 
I~orron-etl. Ibid.  

VESDOR AST) YI3SI)EE. 

1. If  the  r rndor  of ti s la re  makes to  t he  rrntlee. a t  the  tiliir of the  sale, 
a11 nffirn~atio~i a s  to  t l i t  sounthless of t he  s l a w  1rliic11 i s  false within 
his Inion-ledge. I IV  is  resllollril~lc to tllr rt'litlee in tlamiigeu. F?Wbr'c 
1.. f;o~~rl(l/t, ;xo. 



IKDEX. 

1. A cx~liveuant of warranty. ;inncsed to an estate in land, determilies 
n-it11 tlie estate to n-liicl~ it  is ai~i~execl. I<ut when one takes a 
cunr-eyancc in fee. with conr-ent~nt of warranty, from a husband and 
I ~ i s  v-ife. :~l~t l  the title of the vife tloes not pass, in consequence 
of tlie want of lier privy ezaniination. yet the bargninee takes a n  
estate in fee as to ;111 the \vorltl except the wife and those claiming 
nnder lier, not 11arred 11:- the s tnt~i te  of 1imit:ttions. J,clcia v. C'ooli, 
193. 

2. An estate is t letem~ixcd only when it csl)ii-cs b~ its  o f cn  lin~itwtiolz; 
and when the limitation is in fee. the coremmts of warranty run 
with it. ant1 may he suet1 on I J ~  the barg:~inee and his assignees, 
wliel~evcr they are  evicted l ~ y  a title paramount. Ibid. 

3. \\-lie11 a nlan I J L I ~ C ~ ~ S C Y ,  i ~ t  a dieriff's sale under execution, the 
cetate ~vhicli another lmfessea to have in fee, to certain lands to 
n-hirli corenants in ~r-arranty are  :~nnesed, he acquires, as incident 
to the estate, the right to tliose covenants. Ibid. 

1. TYl~ere covenants of n-arranty. 'rvllicli run \\-it11 the land. are  contained 
in a conveyance ~ ~ u l ~ o r t i n g  to be in fee. the tenant in fce in possession 
cannot by an>- assigninelit Fever the covenants MJ a s  to malie them 
indel~endent of tlie estate. They are  incidents. and cannot be dis- 
annexed from their principal. Ibitl. 

5.  Where A , .  who had a fee siml?le, defeasible in the event of his c l~ing 
\ritliout issue living a t  his death, ccmveyed the land in fee with 
general warranty to I3.. and afterwards died without issue: Held, 
that the collateral warranty harred Iris heirs and those claiming 
under him. Rpl-ziill T .  L e ~ r j j .  22.7. 

See Judge P ~ ~ r t s o s ' s  dissenting opiliion. 308. 

G. A ~rar ran ty  of tlie soundness of a slave includes in it a stipulation 
that there is no defect in an eye, so as to make it  unfit for or dinar^ 
purlloqes : i~ncl. tllereforc. if the slave is near-siglitcd. there is a 
breiicli of the warranty. Rcl7 I:. JcWi-ejj.s. 356. 

WILLS. 

It is sufficient that an attesting witness to a will makes his mark. Pridgen 
z. Pri t lgo~.  259. 

1. A 11er-on nlm ~lurc l~a ie -  good- at  a wreck .ale has a right to take 
off 11ii zoods 1 ) ~  the most convenient route, though. in doing so. lie 
liai to pa\- over tlie land of another. who has forbidden him to enter 
on or croq.; hi- land for  that purpose. Hetfield v. B a ~ i m .  391. 

2. In  such a case, though the land has been granted by tlie State, a right 
of n a y  is reserved, from neceqsity. Ibid. 


