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C A S E S  AT L A W  
A R G U E D  A N D  D E T E R M I N E D  

I N  T H E  

S U P R E M E  COURT 
O F  

N O R T H  C A R O L I N A  

AT RALEIGH 

JUNE TERM, 1851 

\There the onuer of lalicl, to which a ferry is nnl~esetl :IS a frauchise. leases 
the l u i ~ t l ,  together with the ferry. he is not resl~onsihle for any c1a1nai.c. 
snstainecl by ;I third person, froni the inisrual~agcment of the ferry. wllile 
'ill l)oasession of the lessee. 

Case agreccl, a5 follo\~s,  to-n it : 
I n  March, 1548, the plaintiff's carriage and horses m r e  taken on 

board a flat at the public ferry on the Raanoke R i ~ e r .  called Hill's Ferr>-, 
to tralisport across the rix-er, and in carrying tlienl across, both of the. 
horses were tin-ovn out of the flat by the limb of x tree projecting f r o n ~  
the b a l k  of the river striking the carriage, and one of the horses v a s  
thereby d ro~med .  

The ferr>-  IS attached to a tract of land conveyed to the de- 
fcndant's testator, to he held in trust for  the sole :ind separate use ( 2 ) 
of olle Mrs. Jones, ~ v i t h  the stipulation that  she qliould enjoy it,  
frec f ~ o m  all claim whatsoe~er  bv her hushai~d. The deed n as csr.c.utcd 
by the grantor and trustee. 

The drfendxnt's testator 11~1er undertook to control or manage the 
pro pert^-. 1101: in any nlanner opposed the nlanagernent tllercof by Xrs .  
J o l m  or her l~ i~sband .  Xrs .  Jones n l x x ~ s  nermittcd licr 1iusba11d to  

r L 

take the profit?, and he :~lnnys furnislicd liiv o ~ ~ n  1 ~ 1 1 t l s  for fcrrynicn, 
and leased it according to his discretio:~. 

T l i ~  ferry, for the year l M f ?  I n s  l(>nsed to olle P u r ~ i z .  w11o TKIS to 11:ly 
X r .  Jones therefor two-thirds of tlir 1)1vfits. There n-a:, xlso n n~rtrriage 
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I f ,  upon the foregoing facts, his Honor should be of opinion that the 
plaintiff is entitled to recover, judgment is to be entered for $125 and 
costs. I f  otherwise, the plaintiff to be nonsuited. His  Honor, being of 
opinion with the plaintiff, rendered judgment for $125 and costs of suit, 
from which the defendant appealed and entered into bond, etc. 

R o d m a n  for plaintiff. 
B. F. Xoore  for defendant. 

PEARSOX, J. I f  there was no privity between the defendant's testator 
and Purris, the ferrgman, it is clear, the action cannot be maintained. 
I t  is therefore most favorable for the plaintiff to put the agency of 
Jones out of view and consider the lease as made by the defendant's tes- 
tator. This qucstion is then presented: The owner of land, with the 

franchise of a ferry annexed, makes a lease for one year, and is 
( 3 ) to receive as rent two-thirds of the profits. Loss is suffered by 

the plaintiff. Has he a right of action against the lessor? 
We think he has not. We suppose his Honor fell into error by not 

adverting to the distinction between a lessee and a cropper (as he is 
termed), a servant whose wages depend upon the amount of profits. 

The leading case, S. v. Jones, 19 Pu'. C., 545, which has been followed 
by several others, establishes the distinction. I t  is not verbal, but sub- 
stantial, and leads to important differences in regard to the rights and 
liabilities of the parties. A lessee of the land and ferry annexed becomes 
the owner during the term. The toll belongs to him. I f  payment is 
refused, it is recovered in his name. I f  an injury is done to the boat, the 
action must be in his name. The lessor's remedy for his rent is like that 
of any other creditor; and if a third person suffers loss at  the ferry, his 
remedy is against the lessee, because he  is  the owner. Denver T .  Rice, 
20 K. C., 567. 

On the other hand, if the owner employs one to act as fcrryman for a 
year, and agrees to pap him one-third of the profits as his hire, the ferry- 
man does not become thc owrzer, as the toll does not belong to him; if he 
receive it, he does so as agent of the owner; if payment is refused, i t  
must be sued for in the name of the owner. So far  as injury accrues to 
the boat, the action must be in the name of the owner. The ferryman 
must sue for his wages like uny otlzcr crcdifor, and if loss is suffered by a 
third person, he has a right of action against the owner, because the 
ferrgman is his serrant and is  doing the  ~ o r k  for him. For this, Wis-  
wall v. Brinson,  32 N. C., 554, is in point. I t  was relied on in the argu- 
ment, but it has no bearing ~ h a t s o e r e r  on this case, where there was a 
lease. I t  is suggested that much inconvenience will result to the public 
if owners of ferries are allowed to lease to insolvent ferrymen and thus 

14 
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avoid respoiisibility, 11-liile they reccire a part  of the profits. The ( 4 ) 
county courts are directed to take bonds from the o n m m  of f w  
rim. I f  t l ~ e  duty has been neglected in reference to this ferry, it  is the 
plaintiff's misfortune. 

I t  i.: sugqested, a franchise cannot he assigned. That  n ~ y  be true in 
regard to the francahise of bcine a corporation, for corporatiolis have a 
'(limited capacity" and on17 sucli rights and ponws as are vonferred by 
the charter. But  there is no reason n-liy an individual ~ h o  o w ~ s  land 
with a franchise nnnesed, as  a fcrry or n ~ r l i e t ,  map not transfer the 
land in fec or for any less estate. and rlicn tlic franchise paqses as iaci- 
dmt, lilie rcnts. which passes TI-it11 the rm-ersioi~s incident thereto. 

I t  is again snggested that  a lessee for Fears is not the ovnc i r  o f  t hc  
land nud has a mere right to occnpy and receire the profits. For  feudal 
reasons. anciently, none but freeholders vere  considered "o~vners of tlle 
soil." d freeholder is defined to he " t h e  possessor of t h ~  soil b y  n f ree  
name." S o n e  hut freeholders x7ere good "tenants to the precipe" to 
answer real actions; and a lessee for -ears ,  if e~ ic t ed ,  had a t  law no 
remedy to recorer the unexpired part of his term. The l a ~ v  in this par- 
ticular was changed at an early pu iod ,  and the writ of pos.:ession was 
gircn as incident to the judeinent in ejectment; and in modern times it is 
scttlcd that, although for certain politicnl purposes a preference is giren 
to freeholders, yet for all c i d  purposes a lessee for pears has a par t  of 
the estate and is t h e  ozuner of t h e  land c l u ~ i n g  t h e  t i m e .  This is taken 
to be clear law in D e a r e r  1%. R i c e ,  supra ,  and is not an  open question. 

PER CURIAX : Judgment reversed, and a nonsuit. 

C i t e d :  8. c. TTillis, 44 S. C., 225; I$aithcocl; 1,. X f g .  C'o.. 72 S. C., 
-11.2; IIozulanrl z.. FoiInzu,  108 S. C., 5 6 9 ;  I i ~ r i g h t  v.  E'ostcr, 163 K. C., 
331. 

STATE r. BES.JAMIS S. POTTERS. 
( 5 )  

TYht~rc an intlirtmelit for a lilwl c41nlzed 111:rt tlle defendant set 1111 in gul111c a 
I~oalt l ,  on which \\--a\ :I lm~ntiuz or 11ictlu'r of a llulnall head. with a nail 
cfriven throuq11 the car mld :1 l);~ir of illear. 11ullg on the li:~il. and the 
proof mii that a human lledcl. illon i~lr  :L cide face with an ear, a miil 
d r i ~ e n  through the ear and :I pair of cllenr. llnnc on the nail, wnc inscrlhed 
or cut in the board by mc:ms of come in\trument. but nns not painted: 
Held, that there was a fatal rariarlcc' Iwt\~-een tlle allegation and the l~roof, 
and that the defendant muit be ncqnitted 
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- ~ ' E I L  from f l adey ,  J . ,  at  STOKES Spring Term, 1851. 
The defendant was charged under an  indictment, the material parts of 

which are as follows: That Benjamin F. Powers, the defendant, con- 
triving and uula~vfully, wiekcdly and maliciously intending to hurt, 
injure, vilify and prejudice one Samuel Fulton, and to deprire him of 
his good name, etc., and to bring him into great contempt, etc., on 15 
June,  1%0, with force and arms, in the county aforesaid, unlawfully, 
etc., did publish and cause and procure to be published arid exhibited in 
a certain public place in the county aforesaid, a certain wicked, libelous, 
malicious and scandalous painting and picturc, on a board, or plank, 
meaning hy said board or plalik a pillorv, representing the head of n 
man (thereby meaning the head of the said Samuel Fulton), with a pic- 
ture, likmrss, or representation of a human ear thereon (meaning 
thereby the ear of the said Samuel Fulton),  with an  iron nail driren into 
the said painted likeness or representation of an  ear (meaning thereby 

to represent the ear of the said Samuel Fulton nailed to tlle pil- 
( 6 ) lory for the crime of prrjury),  from which said nail driven into 

said painting or likeness of an  ear was suspended by him, the said 
Benjamin F .  Powers, a pair of shears or large scissors (thereby, to-wit, 
by said board, painting, nail, shears and large scissors meaning to indi- 
cate and represent that the ears of the said Samuel Fulton should bc 
nailed to the pillory or whipping-post and be cut off for the crime of 
perjury), to the great damage, etc., etc. 

The secoud count cliargcd that the said Benjamin I?. I'omers, being a 
person of TI-icked a d  malicions mind, etc., and unlawfully :md mali- 
ciously contriving, etc., to injure, etc., the said Samuel Fulton, and to 
bring him into great scandal, etc., aftenvards, on 15 June, 1850, did 
unlawfully, etc., make and cause to be made a certain effigy or figure 
intended to represent the snid Samuel Fulton, and afterwards, on the 
same day, etc., unlawfnlly, etc., erected, etc., on a certaiii public place, 
where the said Samuel Fulton mas accustomed to pass in  the may of his 
business, and kept and continued the said effigy or figure so there erected, 
etc., for a long space of time, to-n-it, for the space of ten day., :!lid during 
that time and on divers other dqys and times then nest following. unlarv- 
frilly, etc., hmig up, ctc., the said effigy or figure as and in n1:urlier afore- 
said, with a painting and pictilre representing the head of a man, with 
a picturc. likeness or reprcscntation of a human ear thrreon, and with :in 
iron nail driren into the said pailited likeness or reprcsci~tatioil of an  
e'ar inscribed on-a piece of board or plank, on which was fixed aud painted 
the said effigy or figure, and to which was attached a pair  of sllears hung 
on a nail driren into the ear of said paiuting. and with d i ~ e r s  other scan- 
dalous inscriptions, ete., etc.. to the great damage, etc., and against the 
1 m ~ e  and dignity of the Statc. 
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Benjamin I'nllam. a \vitnes:: for the Stntc. tedf ied  that in t l i ~  latter 
part  of J I ay  o r  t l ~ c  first part  of ,Jmc. 1%0, lie n-as a t  the rlrfrndant's 
house. in the Countv of htolrcs: th:it thc defcndant took him to the side 
of his shop : ~ n d  4 o ~ v r d  him a board or pirce of plank nailed 111) 
a t  the side of hi:, s :~id s l ~ n p ;  that  tlie defmdant's shop v n : ,  situated ( 7 ) 
on tlie side of the public road in Stolics Conntg: that  t l ~ ~  deiend- 
ant's d~velliug-lmn+ nab . i t~~a tcd  (in the othcr ride of $aid pnhlic road, 
some 10 or. 15 steps from s l id  hoard or 1)lanli; tlie door of the defend- 
ant's dn elli~lc-llouw fl o~ltcd thc raid I ond ; tllnt tlie defendaxt. with 
others, norkid  ill mid hl~ol);  t l ~ t  on w'i l  plnlik or board n a s  inscribed, 
bv means of *omcx in~ t rumc~n t ,  the form of a I n m a n  I~cad and face, an 
ear on the 4tlc of tlie head. a n:lil tlri\en thronph said ear, a11t1 a pair 
of shears Ilu~ip oil saicl ~ i a i l :  that the i l r f ( ~ ~ ~ d a i ~ t  pointed our this figure 
to him: said that he had put it ul) t l t ~ ~ r e :  that that  11-ar Sann~c l  Fillton, 
the prosecntor; that  11c bad iworn to x damned lie and lie could prore 
i t ;  that tllc :,aid bonrd or ljlallli rcrl~ained 1113 for sercral ~ilontlis: that 
i t  \\-as i11 a \-el.? puhlic l)l,~c.r; t h t  on other occasionr the defendant 
pointed out to him the fignrr aforesaid. still np  a t  the same 1 ) l : ~ ~ :  said 
that was tlie prosecutor: that all he had to do was to shut the s11rai.s 
down upon the ear ;  told the IT-itness to tell the prosecutor, Sammwl Ful- 
ton, that  he, tlie defendant. intended to get him a pang of liomid puppies 
and fatten them on tlie souw that his ears ~vonld make. H c  \aid the 
effigy T K L ~  inscribed on the nood, but not painted. 

The court c h r q e d  the j u ~  that if they bclie~eil. from the testinlony 
that the defendant erected. cm~sed to he ererted. or  B ~ p t  up. after it was 
erected by o t h r i ,  the said hoard with tlip said figure and (It.\ iw:, upon it. 
thereby rrlalicionsllv intending to rc.l)re.ent the llrad a n d  car  of Samuel 
Ful to l~ ,  :ln(l this \vnq made puhlic for tllc ln~rposc of 1)l-ol okir~e t l ~ c  said 
Sanlucl F l l l t o ~ ~  :11ii1 csposing liim to piiblic contempt a ~ ~ t l  ridicule. the 
offense nab w f i t ~ i w t l y  ch:~~gecl ill tlie sero~id cotnit, a ~ ~ d  t h r ~  cwnltl find 
the defclldnnt enilt7-. 

solc qncstion is n-lictlier t l ~ r  proof snstai l~rd thr. i n d i c t ~ i l t ~ ~ ~ t .  
M e  1 i s c l : r . g .  Xotion in arrcst of jitdgmcwt disallon-cd. Jndg- 

merit, and appeal. 

E t o y  T. I t  is cliargetl that tllc defendant made a wrtain (>fig?. 
or figure, inttwdcd to reprcit3r~t San~uc l  Fulton. \\-hiPh lie .ct n p  on a 
shop near a public ro:~d ; "that 11c ~ ~ r ~ l a n . f t ~ l l y ,  \riclicdlv and m:lliciously 
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hung u p  and suspei~ded the said effigy, or figure, as and in manrler afore- 
said, u i t h  a paznt tng  and p ic t t rw  representil~g the head of a man with 
tlie picture, llkeiiess and represelitatioll of a llumaii ear  thereon, and with 
an iron i ~ a i l  d r i ~  en into the said painted likeness or representation of a11 
ear inscribed on a piece of board, or  plalik, or1 which w a s  f i red  arzd 
pain ted  the said f$qy, or f i q u ~  c, and to uliicli m r e  a pair of shears. or 
scissors, hung on a nail d r i ~ e l i  into the ear of said pai,rt it~g," with other 
scandalous iiiacriptioiis and de~iceb upo11 arid about tlic zaid "efigy, 
figure, and paiuting," reflecting o ~ i  tlie said Fultoil. 

By rejecting repetitioris and general n-ords, \ye are ellabled to extract 
a defii~ite idea arid 1)ut a col~structioli 011 the i~ldictmeiit. zo as to makc 
thiz to be tlic descriptire allegatioii : The defelldbnt 111) agaiiist the 
side of a house, near a publii. road, a ho:rrd, on n-liic.11 n-as a pcrliitz,tg 0 1  

p i c t l c~  c of a h i ~ m a t z  hc~ail and ea r ;  a nail n as elri~ell tllrongl~ t l ~ r  car, and 
a pair of sliears was hung on the nail. 

I t  n.as l)ro\mi that the defeildnnt llnd iet 111j on the ~ i t l c  of n l~ouse, 

fatal  ill tliis. It is allcyyd tlic're Ira5 a px i~ i t i i~g  or pic.t11w of it 1lulil:ln 
head a l ~ d  ear O I I  tli(> board. Thr. 1)iwof is, tlie head and ear n-ere ill- 
scribed, wgrnrctl,  or cut ill tlii' \\-ood n-it11 all instrl~mellt. a11tl there n-as 
no paint ahout it. 

I t  is difiicult to  In? don-11 n g e ~ ~ e r n l  rnle on the sl~bj('c.t of rnriance ill 
pa r t i cu la~  tcrlns (n~icl o w  in gcwcral ttJrnis x-ould he of 110 use ) .  It is 
almost inipossible to mark out the i l i r i t l i~~g  h e  1,etn-eel1 sl~c*li :I 1-arialice 
: I <  is fatal  slid snc.11 as is not ;  for, likc iigllt an~cl shatle. t1it.j- run  into 
cac.11 othcr;  and altliough it be easy to clvttlrnii~~e '.this i.. liglit." "that 
is  ihadc," yct it is almost iml)ossiblc to say. *.II(>re the liplit (.eases and 
tlie shade begins." A general rule caiillot be established, esrept by de- 
risions ill ninny p a r t i c ~ ~ l a r  caws.  TTc shall. tllcsrt-fore. ('0llte:lT onrwlres 
b , ~  deciding iir this case that :\li :\llcyatiou that :r l l un~an  head and eay 
were paii"trd 011 n h a r d  is ~ ~ o t  .ilstai~~e(l 1 ) ~ -  l ) i w ~ i ~ ~ g  tli~ir t11c. lic~ntl allti 
ear. T W ~ C  ewt in the board a-it11 all i11-trnme~1:r, 1 1 0  pai!it 1wi11g iiseil. 'This 
1-ar ia~~ce  ma!- be prono~mc~ed fatal nirhout the :lid of :I general rule. 
bccause it does not al)l)rosimatc tlw "diriding line." 

It is suggested, as it is equally a libel, n-liether the head bc e~lgraved or 
therefore the difference is not cssc.ntia1. I t  is true, i t  i.5 e cp~a l l ,~  

a libel, hut  ion cons fa t  tliwt the diff~rcncc is not essential. I t  is m u r d ~ r ,  

1 s 



3. C.] JUSE TERX, 1891. 

whether death be caused by poisoning or sl~ooting, yet an  indictment 
cliargiiig the death in one way is  not sustained by proving it was caused 
in  the otlier. 

The Attorney General urged tliat, on account of the difficulty in set- 
ting out the of a libel effected by the niearls used in this case, 
the certai i~tv of description required in otlier cases ought i n  some degree 
to be dispensed with. I t  may be that the position is correct, but it 
cannot aid in tlie question now under our consideration. A gem ( 10 ) 
era1 allegation tliat the figure of a liurnan head and ear  v a s  made 
on a hoard, which hoard was set up, etc., probably ~vould  have heel1 suffi- 
cient; and the11 it would have heerr immaterial ~vliether the head and ear 
mere painted or engra\ed on tlie board. But  hen particulars are set 
out as a p u r t  o f  thp de sc r ip t i on ,  altliougl~ it was not necessary to go into 
particulars; still it  is thereby made necessary to stick to the truth,  and 
the proof must correspond with the allegntio~i. 

The defendant's couiisel suggested a further variance in  this:  T h e  
indictment alleges that there 1%-as a figure. or  effigy, intended to represent 
tlie p r o s ~ ( ~ u t o ~ ,  and t o  thic was hlrlrg and snspencled a painting or pict l~rc 
of a human head and ear, etc. 

I t  is not uecessnr7 to inquire wl~etller the illdictinent, f r o m  the  general 
terms used, nil1 nthnit of this coi~struc~tion, nor i +  it 11e(.1~~.ar,v t o  m i - i d ~ r  

1. A,,  ill li!h:i, ~ o o k  1)0ssc.:sic111 111111pr r010r of iitlr to 1;111(1 ~ l ~ i v h  1 ~ 1 1  ~ I W I I  ~ I W -  
~ i o i w l y  :r;11~te11 to ~11111tlwr. <11ii1 11ieel in 17!)4. Iei l~-inz ;I will. 111 1iS. 
I:.. :I .:IIII. I)nt not n tleviiec of -1.. took l~osstwioll  ~vit l iont color of title. 
;m(l ( Y ) I ~ ~ ~ I I I I ~ Y ~  i11 the  u ~ ~ i ~ ~ t ~ ~ ~ ~ r ~ ~ ~ ) t c ~ ~ l  ]1.,1ssc~s~ii111. ~ S ~ I Y M I I :  i~t. t< of I I T V I ~ ~  

s11il1 f o r  I I I O I . ~  t11il11 t n e r ~ t y  year.:: Hrld.  t11;lt I:.'. title wn.: p r ~ f e c ~ t t t l  11y 
s11r11 11oss~~<io11,  

2. Even if  R.  were ; L  t rustee r l ~ ~ t l e r  tlw will of ('.. ('. c.;r~~not t l i s l~ i~te  hi.: tit!? at 
law. ~ l lnch  less can :I nicre ~ ~ - r o ~ l ~ t l o e r .  

APPEAL f r o ~ n  Dick, J . ,  at B L ~ E Y  Special Term, December, 1 8 3 .  
The case is stated by the judge in  his opinion i n  the court. 
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P ~ . m ~ o s ,  J. I t  is only necessary to consider one exception. as that is 
11-ell founded and gives the plaintiff a right to a ~ s e n i r ~  d r  , io, o. 
-1  rant ii*ucd ro orlc Harrison in 1760. I n  1793. Robert XcRee took 

posse&n under color  ot tit112, and died in 1794, learing a ~ d l .  H i s  
son, TTTilliam McRer., took possession in 1795 and continued in uninter- 

rupted posvssion, ('exercising acts of o\mership over the h d "  
i 12 ) uuti l  his death, in 1815. After his death, proceedings (\\-hi& 

11-ill be noticed hereafter) were taken against his heirs by a cred- 
itor, and in 1Q.35 the lessor of the plaintiff became the purchaser at 
Jleriff's sale, and took n decd in 1828. The d l  of Robert McEee 
dire(?, that  after the death of his ~vife.  1~110 is long since dead, "all of 
his land, etc., br, \ alncd. and w h a t e ~ e r  lt is ~ a l u e d  at, to 11c dirided into 
six parts, and each of my children to hare  their equal part. I desirc nzp 
guardian, Robert YrRec,  do dram my son TSTilliam's pa r t ;  alld I desire 
that in>- ion TTTillinrn see this, mv last \\ill  arid desiie perfected." 

111 1539, one J a n ~  Bryan, the father of the defendant, took posses- 
sion without color of title, and remained in possession until 1843, whel~  
the defendant took possession r i t hou t  color of title, and still remains in 
possession. 

The action \KIT commeliccd in 18-17. 
ITii ITorlor c,llu~yed, "That if Robert N c R w  liad taLc.11 po-\e,sioli 

beforc, 1795 urldpr color of title, and died ill posws io l~ ,  mid his son Tvil- 
liam had. succeeded h im in that  posacssion, his entr!- \\.as not to be con- 
sidered a d ~ e r s c  to that  of his father, unless so sl~own to h, and his pos- 
s e s i o ~ ~ ,  thus continued until 181s. ~vou!d riperr tlic title of his father's 
heirs arid d c ~  isees under his color of title, and bar the right of Harrison. 
But the plais~tiff could not make title under T i l l l a m  Xcltee because the 
will of Robert Mcltee depriwd William of any right to the I m d  as tllc 

,heir or derisee of his father, and haring no title liimself, lle could trans- 
mit none to his heirs." 

Vllen title is out of the State by grant. a continued ccnd utcititet~rrrptcd 
adverse lmssession for tmTenty years ~ i t h o u t  color of title, or such 120s- 
session for sewn years 117ith color of title, g i ~ e s  a title to the person so 
holding possession. We therefore concur r i t h  his Honor in the opinion 
that as T i l l i a m  NcRee held such possession for more than twenty years 

and exposed himself to the action of IIarrisou or his heirs, i t  
( 13 ) barred the right vhich they neglected to assert. But  .ive think i t  

gave the  t i t le t o  lt'illiam X c R e c ,  and we are a t  a loss to concei~-e 
lmv, instead of hnring that  effect, i t  can be made to h a ~ e  the effect of 
ripemng the title of the devisees of Robert XcRee. H e  was a mrong- 
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doer a ~ i d  had :i niere color o i  title. Of cuarsc,. his d l  could not pass the ,. 

estate to liih cle~ lwe.;. After his death, TTilliam McRee, by taking pos- 
vssioil, rnaclc l~imself a vrongdoer and mis exposed to the action of 
Jlarrisoll or his heirs. :wd n l m l  llc acqilires the title by their negligence, 
then the cle~ isees of 12obcrt X.I:ee, n 110 liad kcpt out of the wag during 
the time of dnlrcyr. are made to ,trp forwrid and as,ert tli'it in some n ay 
or other this :rcynliitioi~ of title "innrcs to their benefit." TTilliam 
XcRee vns  not t h i r  tena~l t ,  ]lor n as  lie their agelit. T ~ C T  had no title 
mcl could ricitlier gain nor lose by his :INS. 

I t  n a s  u ~ y c d  i l l  the arglment t h t  ill? d l  of Robert Ycliee consti- 
tuted TTi1li:un a trustee and rested tl12 legtrl estate in lliin in trust for 
the persons anlong n7lio111 it v a s  to be dixided. This, as it s e e m  to us, 
~ o u l d  be a s t r :hed  coustr~lction. But ]lot to raise a question of con- 
struction, admit that  he took the legal estate ns trustee, at his death it 
descended to his h c i ~ ,  and could be sold under execution; and admit, 
further, that  nftw the lapse of so many years, the supposed ces tu i  qzrr 
trust vould be a t  l i b e ~ t y  to set it up in a court of equity. how is  it pos- 
sible that  the defclid:lnt. who is a stralicer arid a v~ronpcloer, can take 
any benefit from it ill a c o ,I r f  of ln 1 1 %  ' 

Again, it n a s  11rgcd that. altliough there ~ m s  not a pcrfect trust under 
the TT ill because, ~t did not 7 est the legal estate i n  TVillium. ~ e t  there x7as 
an  inlpcrfect trust or moral obligation imposed on I~ini ,  pror ing  out of 
the fact that one of the devisees was his "own son" m d  the others his 
near kinsman, and his father h:d by his d l  desired him to see ('this 
my TT-ill and deqire perfccterl." :md it was tllcrefore x7rong in TTil- 
liarri to attempt to acqnirc tlic title for  himself, and he d l  be ( 14 ) 
preswned to l l a ~ c  acquired it for the derisees of the father. I n  
other nords, lw will be presumed to have become n ~ ~ r o n g d o e r  for their 
bellefit. 

This idea of an imperfect tms t  or inoral obligation is too attenuated 
to be hniidled el ell in n c20urt of ?quit>-. -111 tlie ohjectioils to the de- 
fendant's taking all>- benefit from i t  in n coult of law. wliicll h a w  been 
pointcd out in refcre11c.c to :I pc13fec.t trust. : ~ p l ) l ~ -  to it wit11 increased 
force; for if :i coult of Ian nil1 not 1iotic.c a n  cxprcw perfect trust. 11or 
can it notice oil? of the kind snl)posccl? TTr tllilik tliere is error. H i s  
Honor ought to I i a ~ ( ~  told tlic jury t1i:lt ilie title ~ni: in tlie heirs of TT'i1- 
l iam XcRec. 

The remaining qilcstion is. Did the lcssor of the p1;liiltiff acquire title 
by his pnrclin\e a t  the sheriff's sale? II is  Honor . ins  of o p i ~ ~ i o n  that  he 
did not. 111 this T\-e tliinli there is error. 'I'lle defendant is a n7rong- 
doer, : n ~ d  as against him it is s~lfficie~lt to slion- a sale, a sheriff's deed to 
the lessor, and an esecntion n hich authorized the snle (Rzifherfoi-cl v.  
R n y h ~ r r n ,  32 S. C., 144) : for if it  he not necessary under the act of 
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1848 to show a judgment in an action against the debtor in the execution, 
or one claiming under him by a transfer after the lien of the execution 
attached. of course it is not in an  action against a mere wrongdoer. 

To the sale and sheriff's deed there is no objection, but i t  is  said the 
paper alleged to be an execution is fatally defective and that  is the point 
on which the case turns. The paper is in these words: 

To the  S h e r i f  of R ~ ~ ~ ~ I Z - G R E E T I S G  

JOXATHAX Erass Q Co. 
1's. 

HEIRS AT LAW OF WM. MCREE, DECEASED. 
Order o f  Sale.  

I t  appearing to the ~ a t i ~ f a c t i o n  of the court that a judgment was 
granted against James P. McRee, the administrator of William 

( 15 ) McRee, deceased, by J. Evans Q Co., for  the sum of £12 Is. 6d., 
wit21 interest from 1 July,  1851. Administrator plead no assets. 

14 October, 1818. J. SEAWELL, J. P. 

Said judgment revired for the above sum and interest against the said 
administrator, who plead no assets, by Robert Melvin, J. P., 20 January,  
1823. 

T o  a71y Lawfztl  Officer t o  execute and re turn  agreeable t o  l a w :  

You are hereby commanded that  of the land and tenements of Wil- 
liam NcRee, deceased, you l e r ~  on so much thereof as mill satisfy the 
abore judgment, ~v i th  interest and costs, and make return to next court, 
and hare  the same agreeable to law. 

Giren under my hand and seal, this 27 X a y ,  1823. 
ROBERT NELT.IS, J. P. 

Leried on 109 acres of land, the property of ITilliam McRee, deceased, 
joining James B. Purdis' lines and James Bryan's lines on the northeast 
side of the Sor thves t  Rirer ,  this 4 July,  1823. D. MELVIS, D. S. 

TThereas, xvrits of scire facias issued legally against the heirs at law, 
and the sheriff made due return thereon that  the defendants reside out 
of the State and are not to be found, those who are minors have no 
guardians on whom a process can be serred, May Term, 1825, court 
ordered judgment to be entered u p  according to sci. f a .  
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Court of Pleas and Quarter Sessions, May Term, 1825. Court ordered 
the sheriff to advertise and sell, agreeable to lax<-, as much of the above 
described lalid as will satisfy the above mentioned judgment, interest 
and costs of this s c i  fa. 

,Ittest : ~ L E S ' R  ~ICDOTVELL,  CYlX.. 
Issued T June.  1825. 

Upon this the sheriff returns that he sold the li111d levied on to the 
lessor for $100. I t  is said this is no ~ , en r l i t i on i  ezponas ,  but professes to 
be a mere copy of the order of sale, and is not returnable to any 
giren time and place. A11 of these objections are fully met by ( 16 ) 
L a n i e r  r. sf on^, 8 S. C., 329. There the paper n7as not even 
directed; here it is directed to the sheriff; and in the language of the 
court, "The proceedings might h a ~ e  been more formal, but it is right in 
substance." 

It is next objected that  the case comes ~ ~ i t h i n  the decision of R o b r r s o n  
1, .  T o o l l a r d ,  28 N. C.. 90, xvhere it is held that a fieri  facicrs cornmallding 
the sheriff, "of the larids descended to the heirs of Joseph Roberson, to 
cause to be made," etc., v a s  1-oid, hecause the heirs were not named. 
That  decision n7as made in 1854, and the reasons on which it is put are, 
first, "because it is necessary that the execution should conform to the 
judgment in  all respects," and much stress is laid upon the fact that 
there were f i re  heirs and the judgment had been taken against o r ~ l y  f o u r  
of t hem;  so the execution, i n  its general terms, extended to one against 
whom there was no judgment. This di%cultv is obviated by the act of 
1848. Second, "that the sheriff may know certainly whose property he 
is to sell." This difficulty is obviated; for  in that  case the sheriff was 
to act under a jieri fccricis and to ascertain the land himself. Here the 
v r i t  is a r cnd i f ion i  c . ~ ~ o ~ c ( s ;  the land had been ascertained by the levy 
and return of a constable; it  Tvas in cus todia  legis, and the sheriff was 
simply ordercd to sell "as much of the ahore described land as d l  
satisfy the jndgmcnt." Tlw names of the heirs of Tl'illiam AleRee was 
information of n-hich the sheriff stood in 110 need. 

PER Cr-nr.i~r. 1-enire rle tlovo. 

W h ~ r e  a jlidgiile~it h a s  lwnl hat1 ill t l lr  Superior ('ourt. mtl 011 apl)ea1 to the 
S u p r e n ~ e  ('ourt the jutlgnlr~lt  is  rerersetl for  error.  the  \ ~ h o l r  jutlgment, as 
well for  the  costs as for  the  o th r r  nnnt tn .~ .  is set aside. ; u~ t l  the  costs must 
Iw t a r r t l  I I ~  the  court 1)elow. which fi~ially determilies the  c.:lse. 
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APPL I L  from JIanl?y, J., STAXLT Spring Telm, 1851. 

I'L I R S O ~ ,  J .  By the judgment at Fal l  Term, 1850, of Stan1)- Supe- 
r lor ( 'o l~r t .  The clerk v7as clilected to t a s  costs in respect of no other x~ i t -  
iiwyes c s c q ~ t  tho,e named. I re  departed iron1 the order and t a ~ e d  costs 
i l l  i ~ s p c r t  to certain oti1e1- n ~tnc.\ei for attcwdallcc up  to tlie t m e  of the 
tri:~! in -\lolitgon~ery. Spring Term, 13-19, u~ tde r  the iml~rcbsion that  an 
oldpr iiiacle at that term, allowing costs in respect of a larger number of 
xit~ie;.ci, \Tab ,till in force and had the effect of qiialifyinq to some 
extent the order vliich formed a part of the judgment under a-liich lie 
w a s  actmg. 

Tlic judge ill the rourt 7uclon adopted this I icn- and refused the nlotion 
for a rctasation. I11 this there is error. The order made in X o n t g o i ~ i e r ~  
was an incident, or rather a part of the judgment, nliicli on appeal n7as 
set aside. The question of costs, as nell  as the rights of the parties, was 
decided h- the judgment in  Stanly. 

The defelldalit by liis appeal established that the judge who tried the 
case in  Xontgomery took an erroneous ~ i e v  of it, and the effect of the 

7.ci1irc cle 1 2 0 1  GI XIS Got merely to relieve from the direct come- 
( IS ) quence of the error i n  its bearing upon the results of the case, but 

also from its indirect consequence in its influence upoll the ques- 
tion of costs. 

part of the j~tdpment. Thc  position that  it is  to be qualified and re- 
stricted, "so as to make the TWO stand together," by an order of :i judge 
n-110 v a s  in error a d  w h o ~ e  dwision r e~e r sed .  is  1uteni~l)le. 

The judgnlelit refusing the motion for a retasatioli ni11.t be sc~e r sed  
' 

and the motion a l l o ~ ~ w l .  
FER C't RI IM. Re\ ersed. 



K. C.] J U S E  T E R M ,  1821. 

Assz~mpsit, to recorer the price of n flat. The declaration caontaiiis 
three counts. First, i n  a special contract to indeqinify; second, for 
money paid to the use of the defeiidant; third, for work and labor done. 

The  facts, as thcy appeared on tlie trial, are as follows: Some 
time in  the x~inter  of 1846 the defendant employed the plaintiff to ( 10 ) 
hare  a flat built for him a t  S e w  Bern by ihc first of M a -  of tliat 
year ;  that  the plaintiff, in pnrsuailce tlvreof, made a. contract ~ ~ i t 1 1  Rob- 
erson & ZIonrell, ship carpenters, to bnild the same, by tlir time men- 
tioned, large enougli to carry 250 barrels, at and for the 1)rice of $225, 
telling the said Iioberson & Howell a t  the time that  it rr-as for  tlie de- 
fendant mid that llc resided iii Tl'nylie. A\nd tlic soicl Itol)e~.son & Howell 
testified that  thcj- h i l t  i t  accordinglp n l ~ d  of the propeP size, slid had i t  
ready to lamicli by 13  , lpril,  1846, and on tlie last da?- of the said month 
launched it,  d e r e  i t  still remain?. They also testified that t h y  did not 
know tlie defend:u~t Smith ;  that they did not csccate tlic job npoii the 
fai th of being paid by h im;  that  w11~n the ~ i ~ o r l i  was dolir, tlier clmrged 
i t  to the plaintiff, on whom t h e -  relicd, and upon their application he 
paid them in the spring of 1848. And they fnrther stated that they did 
not tell the plailltiff in express terms that they would look to 11iin for the 
payment whcn the said contract was made. On their cross-esarriinatio~~ 
they stated that  they a1Iored the plaintiff to bring a suit in their names 
against the defendant for the price of the flat i n  question; that  it pended 
for some time and terminated in a nonsuit before this suit was brought; 
and that  the plaintiff, on hci~ig urged to do so, paid for the flat before 
the nonsuit aforesaid. I t  also appeared by tlic testimony of a 11-itness 
tliat he had called on the defendant, in Wayne, before suit i n  tllr nanlrs 
of said Itoberson 6- Howell, and demandrd payment of him, as well i n  
behalf of said 1 ) ; ~ r t i c ~  as in behalf of tlie plaintiff; that lie refnsed to 
rnalre payment, alleging that tlic flat wa; not finished witliiii the time 
agreed npon. I t  did not appear that any other demand l m l  becn n l a~ l r  
upon the defmthnt.  

I t  was insisted for the dcfcndmit that tllc 1)1ni1ltiff could not 
recovr ,  for  that tlicxrc,  as no PI id~i ice  of :I special contrac2t. for ( 20 ) 
that  the plaintiff 111:ttle the c3ontr:wt as an agcnt, cleclari~ig :rt the 
time the name a ~ i d  residc~ice of thc defmdant ;  for tliat, as tlie j)ayriie~lt 
made by the plaintiff was voluntary and vithout tleniantl on his ])art. he 
could not thereby lnnke the defeildant liablc. 

The  court charged the jury that  if thcp h c ~ l i c ~ ~ d  the fl:rt n.ns fii~islled 
and ready for deli\-c>ry on 1 Xaj-, 1 S X .  an( l  thc. otlicr c.rit1cl1c.c on the 
trial, the plail~tiff was entitled to rccoTc,r tlic 1 nlne of t l ~ e  Ant, with 
intercst 011 the money from tlic time it x a s  paid bv tlie plaintiff. Rule 
for a ~ ~ c n i r c  d o  n o ~ > o ,  hecanw of misdirection. Rule discl~argcd. Judg- 
ment rendered on the verdict. Lippeal. 
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ST'. H .  Jl'nshington for plaintiff. 
J .  TI7 .  Bryan for defendant. 

P E ~ s o ? ; ,  J. TTe can sre nothing to distinguish this case from the 
ordinary one of an a g w t  who engages work to be done for and in the 
name of his principal, whose name and residence he discloses. The agent 
is under no legal obligation to pay for the work, arid if he does pay for i t  
he will not be able to make good the necessary allegation that  he "paid 
money for the use of his principal and a t  his instance and reyuest." 

I n  this case the defendant had, on demand made b~ the builders of the  
flat, expresslj- refused to pay. Whether his refusal was upon sufficient 
cause is not material; he had express17 refused to pay, and a suit was 
pending against him a t  the time the plaintiff alleges he paid the money 
for h i m ;  but the idea that  he paid it at his instance and request is out of 
the question, in the absence of any prior legal obligation to do so, and the 
defendant had cause to complain that  thereby the matter which he saw 

proper to contest r i t h  the builders of the flat mas, without his  
( 2 1  ) consent, put an end to by the officious interference of the plain- 

tiff, who now seeks to make him pay for the flat without any in- 
quiry as to the merits of the defense upon which he was relying in the 
action brought b~ the builders. 

This disposes of the count "for nloney paid." Upon the other two 
counts there was no evidence; at all events, the case does not seem to 
hare  been made out in reference to them. 

PER CTRIAJI. 'T7enire de ~zoro. 

C i t ~ d :  Dai i s  1.. l l ~ i rne t t ,  49 X. C.,  7 1 ;  Osborne 7'. XcCoy ,  1 0 i  N. C., 
731 ; Robirison 1 % .  Sumpson, 121 X. C., 101; Rorittsacille I.. Ins .  Co., 138 
x. C., 194;  1licl;s 1 . .  li'enan, 139 K. C., 344. 

The act of 1944. ch S2, making clrviies to operate on such real eqtate as  the 
trqtator may h a ~ e  a t  the time of 1115 death. was altogether prospective and 
(lit1 not e\trr~tl to will. made ant1 publiiheil hefore the time when the act 
wnit  into olwratlon, though the te.tator did not die until afterwards, 
unle- there had been a re~)ul)licatio~i of the nil1 after the act went into 
ope1 a t i o ~ ~  

L ~ ~ ~ ~ . % ~  from Ellis, J., at  WARRES Spring Term, 1851. 
Ejectment, to recorer the lands and tenements mentioned in the plain- 

tiff's declaration. A verdict by consent Tvas given for  the plaintiff upon 
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the trial, subject to the opinion of the court upon a case agreed. The 
case agreed is as follows : 

The premises in dispute belonged to Peter  R. Davis, under ( 22 ) 
whom they are claimed by both parties. On 2 June,  1536, the 
said Peter I<. n a r i s ,  being then entitled to a large real and personal 
estate, made and published a will in I\-riting, with all the formalities 
required by law to pass every description of property. The said Peter 
R. Davis died some time ill 1850, without re\ oking, altering or repub- 
lishing his said will, and upoil his death it n-as duly prored hy the sub- 
scribing witnesses in T a r r e n  Cou~i ty  Court, in which county he resided 
at the time of his death;  and thereupon Stephen Davis, the defendant, 
and Vi l l iam C. Davis, one of the plaintiff's lessors in this suit, being the 
executors named in said d l .  qualified as such. The testator, after the 
making and publication of his said will, purchased the lands and tene- 
ments described in tlie declaration. The testator died unmarried and 
n-ithout issue, leaviug as his heirs at law one brother, the defendant. 
Stephen Davis, and four sisters, to-~r i t ,  Itebecca TTilliams,  rho is the 
wife of TTilliam C. TTilliams; Kancy. Powell, wife of John B. Povrell; 
Elizabeth Pitchford, and Polly Kearncy, ~ ~ i f e  of E d m r d  Iiearney, all 
of whom, v i t h  their respective husbands, are the plaintiff's lessors in 
this suit. The plaintiff claims four-fifths of the lands and tenenmits 
described in the declaration as property uildisposed of by the said will 
of the deceased brother. The defendant claims the TI-hole under the 
residuary clause of the said will. I t  is  admitted that the ferne lessors 
were married to their husbands, named in tllc declaration, before the 
death of Peter R. Davis, and that  the defendant, Stephen Davis, r a s  in 
the possession of the prenlises at the commelicen~ent of this suit. The 
court, being of the opinion that Peter R. Davis died intestate as to the 
lands and tenements described in  tlie declaration. rendered a judgment 
in favor of the plaintiff, as follovis, to-nit : I t  is considered by the court 
that  the said plaintiff do recorer against the said defendant his said 
term, vet to come, of and in four u n d i ~ i d e d  fifth parts of the tract 
of land first descrihed in the declaration, and also his term, yet to ( 28 ) 
come, of and in four undivided fifth parts of one n n d i ~ d e d  fourth 
part  of the tract of land secondly described ill tlie declaration, and also 
his said damages and costs of suit. *Iud the said plaintiff prays for a 
writ of possessiou, and it is gra~l tcd  to him, etc. From the above judc- 
melit tlie defeuda~lt prays ail appral to the Snl)reme Court, alld it is 
allowed to him. 

E a t o n  for p l a i n t i f .  
B. F .  M o o r e  f o r  d e f e n d a n t .  
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S ~ s r r .  J .  The case presents the qiliglc qurztion, xlietlier t l ~ r  a r t  of 
lb44, ch. 53, making d e ~  ises to olmxte on hurh real estate ni; tlw te.tntor 
may ha7 e at the time of 11is death, a l~pl i r~s  to the n-ill of Pcter I:. I l a~ i . ,  
under 17-hom the  lai in tiff and defendant claim thc lalid ill  colitrol-ersl-. 
It i~ a well known principle of law that land purcllascd by a testator 
:~f tcr  the pl~blication of his nil1 does not l1a.s nuder it,  for tlw rcaqoli 
that n derise is considered as a species of col~~cyal lce ,  a l ~ d  runit there- 
fore operate on a specific subject. The  act of 1944 ha, c h a ~ i ~ c d  t 1 1 ~  law 
in this respect, and after-purcliased lauds d l   no^ pa., 1,- tlw ise, pro- 
yided the will be one on ~i-hich the act operates. The case htate, that tlw 
d l  of Peter  R. D a r k  n7as made and published in 1536, and that he died 
in 1520. After several derises. the will contains a residuary clause, 
wllereb>- the testator derises to tlw defendmt "all the rest and residnt~ of 
my estate of exery dcwiption." etc. Under this clause, the defe i~da~i t  
claims the land in diipute. The  plaintiffs are a part  of the heir. at lan 
of Peter R. D a ~ i s .  The case further states that  the will was not repub- 
lished after the purcllase of the land. I n  L!u f t l c  c. h'peiglt f ,  31 S. C'.. 
285, the precise question now before us was litigated and decided. I t  
I n s  there settled that  the act of 1844 (%as altogether pro spec ti^ e" a i d  

did not extend to d l s  made and published before the time n h r n  
( 24 ) the act went into operation, tl~ougll the testator did not die until 

a f t e r ~ ~ a r d s .  I f  tliere had been a republication of the d l  after 
the purchase of the land, it ~ imdcl  Lare passed. There being no such 
republication, it did not pass, and as  to it tlw tc-tator died intestate. 

PER CURIIX. Afrirmed. 

1. After an al)l)edl from n County to  a Su~)er i~)r  Court. :L p 1  orcr7ordo n ill not 
be ortlrred 1 0  tlir Cowit ('ourt to g i ~ r  jndxrncwt for tlle co.t\. Iwcnu\e thr 
qneqtion n a s  to be d~termiried ly? the Superior Court ill tleritli~~c on the 
a~~peal .  

2. Where tlierc linc Iicen an nl)l)rnl to tlle Superior Court xutl thence t ~ ,  the 
Supreme Court, n p~otrrloirlo cmi~iot ls.ue to tlle ( ' owt )  ('ourt to live 
jndgment for cost., hecauw that que-tion i i  inrolrerl in tlle appeal 



. 
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,IPPE.\I, from J l a ~ ~ l y ,  J . .  a t  CI-JIUERLZXD Spring Term, 18.31. 
The juclginciit of the Suprenlr Court i n  tliis case being certified to tlie 

Superior Court for C~uinberland County a t  its Spring Session, 
Ib.31, judpnlcnt and execution for the costs of the said Superior ( 2.3 ) 
Court against the tlefelidaiit and his sureties on the appeal bond 
(to be taxcd hy the clerk) were 111o1ed for by the petitiouer's counsel, 
~diic11 was allowed, etc., etc. 

.Judgment and cxccntion were also niorcd for the costs of the County 
Court against the clefenda~lt and suretics aforesaid ( a  memor:rilcluin of 
which is appended to the transcript of tlie record from said court), which 
the court declined to give, but offered a w- i t  of p ~ ~ o c e d e n t l o  to the County 
Court, where the c : ~  might hc disposed of in accordance with the de- 
cision of the Supreme Court, and the costs, as the County Court might 
adjudge. 

QTith tliis refusal, the petitioner \ \ a s  dissatisfied and praycd an appeal, 
~ i ~ h i c h  was granted. 

Petitioner's counsel then asked for a v r i t  of p ~ o c e d o n c l o  to the Colurity 
Court pending the appeal, which m s  refused, and from this refnsal the 
petitioner appealed. 

R a n k s  a n d  M u l l i m  f o r  p l a i n t i f .  
.T. G. S h e p h e r d  and S t r a n g e  f o r  de fenc lant .  

P ~ a u s o s ,  J. There is  110 error. Judgment for the c20sts of the 
County Court olught not to ha re  been rendered in the Superior Court, 
because it v a s  repugnant and inconsistent with the fact that tlicrc, was 
no right of appeal, and of course no case coilstituted in that rourt. 

Alfter  tlic appeal to this Court, upon the question as to tllc costs of tlie 
Couiity Court, i t  was clearly right to refuse to grant  a p r o c c t l c t ~ d o ,  be- 

rive n canuse thereby the Count7 Court ron ld  have been called upon to k '  
judgment as to the costs of that  court, whereas the appeal nssunlccl that  
that  judgment ought to have been rendered in the Superior Court, and 
i t  was repugnant a i d  inconsistent pending an  appeal whirl1 xi7:1s t:rkcn 
to t ry  the question mhcther the Superior Court ought not to ha\(, 
given the jltdgr~ient to n~ove  for a p ~ . o ~ - e d ~ n d o ,  under which the ( 2G ) 
County Court must have g i ~ e n  it. 

Another l-iew may be taken of the question. I f  tlic Sul)orior Conrt 
refuses to obey the mandate of this Court, the counsel is i ~ o t  to al)pcal, 
for  there is  no question to be rwiewed, but to apply for a m a w A i m u s .  
I n  this case the refusal is accounted for and explained by tlir, fact of the 
appeal as to the question of costs, pending wliich the proccdot~r lo  ought 
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not to hare  beell sent, for thereby the case would have been split up and 
put in two courts a t  the same time. 

PER CL-RIAAI. Affirmed. 

Cited: Jlurri l l  r .  J l u r d l ,  90 S. C., 12.2: T ~ r s s p y  (.. O U ' C ~ ,  1.27 S. C., 
339. 

S\~H,  J. M-c concur \\-it11 hi.; Tio~lor, before whoin the cace n nq tried. 
ant1 in the judgment he qalc.  The demise ill tlle declaration is laid on 
25 Cecemh~r ,  ld.23. 111 the lattcr part of tlic year IS47 Daxid Price, the 
lessor of the plaintiff, and n h o  n a s  tlw O \ \ - I I P ~  of tlle land, l e a d  it to 
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Robert L. Osborn for the vear 1848. Osborn entered into i,ossession and 
continued i t  during the whole of that  year mid until sonleLtime ill 1849, 
when he died, and the defendant, his widow, continued on the land. 011 

26 December, 1848, the date of the demise, R. L. Osborn, the lessee, was 
in  possession of the premises under his unexpired lease. H i s  possession 
was a lawful one. and David Price. the lessor, had no right of 
entry, and without such right he could make no lease to the plain- ( 28 ) 
tiff. I n  ejectment, the lessor of the plaintiff must recorer upon 
the strength of his title. I Ie  must show a good title to the I)rrmiseq, and 
a right of e n t r y ,  rested in him a t  the t i m c ~  of the d e m i w ;  otl~erwise, he 
can~iot  rccorer. Bronm 011 A r t i o ~ ~ s ,  466 ; 1st Chit. PI., 880; 2 East, 250; 
13 East ,  210, 212. 

PER CTTRI \\I. .Ifirmed. 

,IPPF, \ L  from X(OIJ,Y, .I.. a t  I~OHE,S~A S p r i i ~ g  Term, l%l. 
,I( 'TI~N origi~iillly C W I I L I I I ~ I I W ~  b e f ~ r ~  a justice of tlic peace on a bold, 

of ~ ~ - h i e h  a copy arcompanit~s this case, marked ",I." The defendant 
pleaded geileral is~uc,, and ~)nymcwt, aceold, aild satisfaction. The ese- 
cufioii of the b o d  n-as pro\eil by tllc sitbsc'ribi~ig witl~css thereto, \ d ~ o  
also p r o r ~ d  that a snit wllic.11 hat1 hc~w p c ~ ~ d i n g  hctu(w1 the wine partics 
in the Superior ('ourt of Ilobesoi~ x7as ronilrromiscd, the tclrms of \\-hiell 
n w e  rt,daced to 71-ritiiig, sigitcd a11d scaled by tllc l):rrties, a copv 
of ~ r h i c h  :~cc~oinpaiiic.; this caw and is nlnr.ketl "13." Thc defcnd- ( 29 ) 
ant lwowd by the sitl)scribillg wit~lclss to the bond (who was a h  
a snbscribing I n  ititesb to the papcr-writi~rg, thr. col)r of n h i r l ~  is marked 
"B") that the boiid declared o ~ i  n-as g ivm bv t11c tlcfendallt a t  thc same 
time of the w r i t t c ~ ~  agrcemci~t, the same b c i ~ ~ g  i~isisted oil by the p la i~~t i f f  
and giren with the express untlcrstaiidi~ig that whe~ l~ rc l r  tlic dr fendm~t ,  
Flectnood Walters, complied with tllc agrecmcl~t by paying to thc clrrk 
of thrl court $80 aiid balance of the costs, that tbc b o d  of $30. oil which 
this suit is brougl~t, s1:ould he given up m~cl snrrwdercd. This tvstinlm~y 
was objected to bg the plaiiitiff, but was adrnittcd by the court. The 
defendant thcn further  pro^-cd by the clerk of the court that, prelious to 
the comrnei~ceme~~t of this action, the clefendant, Fleet\vood MTnltrrs, had 
certainly paid him the $SO, and according to his impression, also the 
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balance of the cost$, a ~ n o ~ u ~ t i n g  to about $20 more. The 1,laintiff ob- 
jected to tliis widelice, but it x a s  aclnlirted by tlie court. The couiisel 
f'o18 the plaintiff asked thc cowt  to charge the jury that tile defmdant 
ought to ]lay(: giv(dn notice to the plliintiff of' his payment of the money to 
the c l ( ~ k  aud ( l ( m ; ~ l ~ d ( d  :I surrender of ;he bond. Bu t  the court declined 
gi\.ilig this inhtrlic.tioli. Tllc plaintiff insistcd that ,  notn- i ths tandi r~~ these 
f;;c.t~. l i ~  n.as elititled to reto\-er on tlie note, but his Honor charged the 
jury that if t l~cy  b e l i e d  the verhal : q rc r rmi t  h c t w e u  the parties to l i a ~ e  
iw11 ah  >tared 1,- t l ~ e  n-itncss, and that the $50 had bee11 paid by the 
tl(~f(~litlant, a ~ i d  tlict othcr $20. ~vliirli n-:is h d f  of tlie r e ina i~~der ,  Leforc 
tlie l ) r i l i g i~~g  of the ac.tioli on tl'ial, to find for the drfelida~it. 

s ~ ,  J T h i ~  c*asr. v a s  before the Court at June  Term, 1850 ( W a l -  
t i  I 5 i . l l * ( i l i r ~  \ .  33 S. C'., 145),  and the principles of law there discussed 
2 n d  dccidc,d hy the Court are decisire of the case now presented. 'The 
(.;Iw, t l i i ~ .  did not sct forth ~ r l i a t  aniouiit of costs were to be paid by tlli. 
tlcfeudant. The Conrt says: "As the amount of tlie costs wliicli tlic 
clefendai~t agreed to pav, and did lpr. is not stated, and the opinion of 
tlic Court n as g i ~  en as against the plaintiff. ni thout any reference to 
tlitl nmon~it, it  must be understood that the opinion rested exclusively 
111~011 the agreement that the bond should be ~ o i d  o r  be delivered up if 
or n-lien the defe~idaiit should pay the eoqts, nhether more o r  less, and 
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upoii tlie fact tliat 11t' liad paid them." This is declared to be erroneous, 
aiiiicxilig, up011 p r o 1  e~idcnce ,  a coiiditioi~ to a bond which is absolute 
in its facc, mid 1111011 this princil)le the casc n a s  decided. 111 tlie case 
now before us the agreement upoil wliicll tlip suit prcriously lxndiilg 
betweell the partics was coinlromiscd is set out. By it the dcfeudant 
bound lliniself to pay $80 of the costs, and if ally -balance is due he 
obliges liirriself to pay one-llalf of it ; a d  the bond upon wliich tliis 
action is brought w:ls executed at the same time; and t l ~  defend- ( 31 ) 
ant  offered to prore t l i i~t  it  was a t  the time expreqsly agreed that  
the bond sliould be gireu up a d  surrcndercd upon the defendant's com- 
plying wit11 that  agreerllent. 'l'o this c ~ i d e i ~ c e  the plaiiitifi objected, but 
i t  was rcceiwd bv the court. And IT-c convur with his TIorior tliat the 
erideiice ~ v a s  comprtcwt, not :is alnlcxing, by parol, a condition to a writ- 
ten iiistrurrient, but as laying a foulldatioii to show its discharge. I f  
A. owe by bond $100 to B., and B. ones C. a like sum, A. cannot dis- 
charge his obligation hy showing he has paid his obligee's bond to C. 
But  if i t  be agreed between A. arid U. tliat A1. sllall pay to C. the a m o m t  
of his bond, and lie docs so, it  will be a discharge under the plea of pay- 
ment, and to that effect is the opi~rion of the Court upnil the former tr ial  
of this case. I t  is there said (page 147) : "If, indeed, the defendant 
paid the costs, or  ally par t  of them, we should hold the ninouilt thus paid 
to be a p a p l e n t  pro t a n t o  upon the bond sued on." But  here lie had not 
paid a less sum than that  called for in tllc bond, but a mucli larger one. 
I t  is, of course, not a payment pro tu lr fo ,  but oiic p1.0 to to .  

PER CT-RIAII. A1ffirmrd. 

C i t d :  Il'ootlson 1 . .  EccX., 151 S. C., 148. 

1. A,,  11y tlretl. c.oilrryet1 :I tr:lc.t of 1:111tl ljy i~ i t ' t (~s  ilild 110li1ids. s])e(4fyiiiq the 
1i111ii11i~ of :I(TCS. ~ I I I ~  ( . o ~ ( ~ i ~ : ~ ~ ~ t ( v l  :IS follo~rs: ' 'To  h u ~ c  n ~ t l  to  kold to him. 
the si~itl R. S.. his ht4rs ;rntl ;tssiglis. the right ilntl title of the silrnc. I wnr- 
rant ii11t1 will erer d e f ~ ~ i d "  : HcI(7. tliilt this was only :I C . O T ~ I I : I I I ~  for quiet 
enjoy~ne~lt. ;111tl not :I w\.at~;tl~ty :IS to tlic ~ ~ l i i ~ i l ~ c r  of :lcws iiitwtioiletl in 
tl1c il(W1. 

A\~wx,  from n a t t l c ,  .J., at Alxsos Fall Term, 1850. 
C o ~ n i a i i t  for the breach of a ~ m r r a i i t y  alleged to be contaiiied in  a 

deed for land, in which the defendant, after con~ey ing  by metes and 
.?-%I 3.: 
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bouuds, co~enantcd  as followa: "To  ha^ e and to hold to him, the said 
Robert Hmltle-, his heir\ and a.siglis, the right and title of the same, 
I x7arralit and ~ i 4 l  eyer drfelid thc same." Tpou  a survey of the land 
contailled in the mete< :tnd boni~ds sct forth in the deed, it appeared that  
there TI-ere only 1 9 7  acres instead of 21212, as mentioned in the deed. 
The plaintiff conteilclcd that  tlie n-arrarity in the deed embraced the 
quantity of land mentioned therein, as ~i-ell as the title, but this mas 
denied by the defendant. -1 verdict n7as taken for the plaintiff, siihjcct 
to the opinion of the court upon the question stated above, upon which 
the court being of opinion that  the action could not be sustained, the ver- 
dict was set aside and a judement of l~oiisuit giren, from which the 
plaintiff appealed to the Bupreme Court. 

Sasrr, J. As early as 1810 the Supreme Court decided that in a deed 
of bargain and sale the words. "containing so many acres," do not import 
a corenant of quantitp. I11 R i c X ~ t t s  7%. DicX.e?rs, 5 N. C., 243, this prin- 
ciple n-as affirmed, and reiterated in the subsequent one of Ly les  1 % .  

Y o z r r l l ,  id., 34s. and recognized as sound law in ST'ilZianzs 7.. Lane, 4 
S. C., 246. I n  the first, the ~vords of the deed are, "containing 250 
acres, etc., to h a ~ e  and to hold the said land and premises, and erery 
par t  thereof, etc." The operatire vords in  the case of Powell are the 
same. Yet in such it n-as decided there mas no covenant of quantity, 
though ulion sn rwrs  tlie number of acres fell short of that specified in 
the deed. Ti1 thiq the ianlc description is contained. ,Ifter describ- 
ing the metes mid houiids of the land, i t  continues, '(containing two hun- 
dred and tn7elr r wrcs and a l~alf." The only difference betveen this 
case and the tn.o first referred to is that in thc latter there w s  no exprcss 
col-enant. n-hewas in this case there is. I t  is  as follows : "To ha7 e and 
to hold to him, the said Robert Huntlcy, his heirs and assigns, the right 
and title of the same. I 17-arrant and n~ i l l  e rer  defend." noes  thi- coy- 
enant extend to and cowr  tllc quantit~y of laud conreycd C TTiq T'lonor 
who tried the case ruled that  it did not, and we agree with hint. The 
coyenant is one for quiet enjo>-nlent of all the land conr-eyed by tllr deed. 
S o  land n7as con\-e-ed hy tlip deed but t h a t  whic~li v a s  contai~lcd within 
the specified metes and l~olundxries. It can he made to a p p l -  to thr  
q ~ m n t i t r  nlentioned only by implipation; but there are in the sale of real 
estate by d ~ e d  no implied ~varranties. I f  tllcrc had heen more land 
within the line; than the quantity specified, t h e -  ~ ~ ' o u l d  certainly h a w  
passed. Wonld the bargainor in such case ha re  been entitled to rmm-  
neration from the purchaser for the surplus? Surely not, because he 

34 
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had sold all the land within the boundaries. I f  in such case as ( 34 ) 
this the purchaser wished to be protected in the number of acres 
mentioned, he ought to have taken a covenant to that effect, or he might, 
if he had chosen, hare had the land surveyed before the contract was 
executed. ITe has done neither and must abide the consequence. 

PER CURIARI. Affirmed. 

Cited: Burden I.. S t i chxey ,  130 N. C., 64. 

JOSEPH AREY v. DAVlD STEPHENSON. 

An omission by a judge to instruct the jury upon a particular point is not 
error. If the party, deeming them material, ask for instructions and they 
are improperly granted or refused, the question may be brought before the 
Supreme Court for review. 

-!LPPEAL from Manly, J., at CUMBERLAND Spring Term, 1851. 
Assumpsit, brought to recover $70, alleged to have been paid by the 

plaintiff for the defendant's use. 
Pleas, general issue, and the statute of limitations. 
The plaintiff proved by one Murphp that the plaintiff had paid to 

him, in 1829 and 1830, two sums of money, an~ountirlg to $70, 
on a debt wliich he, Murphy, held against the defendant, and ( 35 ) 
which was among the debts mentioned in the deed of trust herein- 
after mentioned, and which was intended to be paid ont of the property 
conveyed by the defendant to the plaintiff. 

One Stephenson, the brother of the defendant, introduced hp the 
plaintiff, testified that on 22 September, 1837, he was present at  a settle- 
ment between the plaintiff and the defendant; that the plaintiff had 
been acting as the tnlstee of the defendant in selling property and pap- 
ing his debts under a deed (a  copy of which forms a part of this case) ; 
that the plaintiff exhibited an account of his trusteeship, and among the 
items charged nTas one for the said sum of $70 paid bv him to Murphp. 
To this item the defendant objected, alleging that hc had paid to one 
Gordon, of Mobile, the whole amount of his debt to Murphy, the said 
Gordon being his attorney. 

I t  was then proposed bp the witness that the parties sholdd proceed in 
their settlement, learing out the said sum of $70, and that if the plaintiff 
could show that the defendant had not paid the said sum to Gordon, 
then the defendant should pap i t  to the plaintiff. This was agreed to by 
both parties, and the plaintiff surrendered to the defendant the trust 
estate. 

35 
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Tlie plaintiff the11 provcd by Xurplly that he liad r e c e i ~ d  from Gor- 
dou the amount of his claim against the defendant, exwpt $70. The  
plaintiff il~troduced the deposition of one Scbastian I;. Jcwiir~gs,  r11ic.h 
form> a part of this case. 

The dcfmdant contended that he was i ~ o t  liable upoii the original pay- 
ment of $70 b -  thc plaiiitiff to Murphy-first, bccanse it was paid wit11- 
out a n t l ~ o r i t - :  won(Sl:-, bccanse the balanw due by tllc tr l~stor to tlic 
tnlitee, or by the tru*ters to the trustor, could only be recowred i ~ i  equity, 
71-ithout an expres* p~,oirliw; alicl therefor(, the 1)laiiitiff Tvas t l r i ~ c n  to 

rclr  upoil tlw cxl~rcss promisc, and insisted that  it llad not been 
i 36 J prowl1 by the plaiiitiff that the defciidaiit liacl not paid tlie  hole 

amount cllw to Murphy to hi< agent, Gordon. 
TTi, TTonor il~structed the jury that  the plaintiff's right to recorer 

del)ended upo i~  the fact whether they were wtisfied that tllc dcfei~darlt 
had not paid the 17-hole amount of Xurpha's  debt to Gordon, a l ~ d  if they 
were qo satisfied, tllc plaintiff was entitled to recover, and if ]lot, thc 
plaintiff was 11ot entitled to recoyer. 

T'erdict for defendaiit, and a rule for a new trial being cliscl~arged, the  
plaintiff appealed. 

S \\I{, J. This caae is here for the sero~lcl time. X-hrc,~~ lwfore 11. oli 
the former occ2asion, the only question presented by thc bill of exceptions 
arose under the plea of the statute of limitations. The  casr uow before 
11s presents a different question. The d<~feiidarit, beil~g lurgcly indebted, 
conreyed to the plaintiff a quantity of propertr in trust ,  to sell and pay 
the debts cnumcrated. Among them n a s  one d ~ l c  to a X r .  l\h~rph,x-. 
Upon this debt the plaintiff paid to Mr. Nurphy $70, the balance liaving 
been paid to him b -  a N r .  Gordon, his attorney, who had received it 
from the defendant. I n  a settlement b e t ~ ~ e c n  the plaintiff a i d  the 
defendant this payment of $70 by him was claimed as a charg:.c against 
the defendant as money paid for and on his account. The defendant 
refused to allow it,  on the ground that  he had paid the I\-hole of the 
Murphy debt to Gordon. The parties firlallp agreed to settle the trus- 
tee's accomlt, except this item, and as respected i t ,  it  TTas a p r ~ e d  "that 
if the plaintiff could show that  the defeudant hail i ~ o t  paid the said sum 
to Gordon, then the defendant should pap it to the plaintiff." Cpon 
entering into this agreement, the trust property was delivered up to the 
defendant. I n  his charge his Honor instructed the jury that  the plain- 

tiff's right to recorer depellded on the fact vhether they mere 
( 37 ) satisfied that the defendaiit had ?tot paid the  hole of the X u r -  
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phy debt to Gordon. Tf tlwy wcrc so sntisfird, the plaintiff mas entitled 
to recover; if not, lie was not entitled to rerover. We are not selisible 
of any error in law ill the charge, of which the plaintiff had a right 
to complain. The debt to Nurphy, its payment of all but $70 by 
Gordon, his attorney. a i d  the payment of that amount by the plaintiff 
are all admitted in the case. Thc defendant, however, alleged he ought 
not to pay to tlie plaintiff that $70, because 1 2 ~  had paid to Gordon the 
whole of the Murphy debt. Like any other plea of payment-for it 
was not denied that the payment to Gordori, if made, was legal and 
proper-it mould have been the duty of the defeildaiit to sustain it by 
proper proof of the fact. But the plaintiff d u n t a r i l y  released him 
from that obligation and took upon himself to p r o ~ e  he liad not paid 
i t  to Gordon, and makes that proof a condition precedent to his right 
of recorery, as it was the condition upon which the plaintiff's new prom- 
ise rested. The charge ill its first branch is in the language of the agrec- 
ment ; the second, npon the general liability of the defendant. Gordon 
was the autliorizcd agent of Murphy to receive the debt. I f  the jury 
were satisfied the defendant had paid the whole of i t  to him, then the 
payment of the $70 hg the plaintiff was unauthorized, and he had no 
right to claim it from tlir defendant; he must look to Murphy. 

In  the conrv of tlw argumcut here it was insisted that the judge ought 
to have instrlictecl the jury that the deposition of Jcnnings, \vhich (.on- 
stitutes a part of tlie case, if believed by them, proved an acknomledg- 
melit of the debt 'uy the tlefeltdant. K O  such iiistrnctioils were askcd for 
by tlw plai~ltiff oil tht. trial, a d  it has h e n  several timcs decided b -  this 
Court that an omission by a judge to instruct the jury upon a 
particular point is not error. If a party deem it material to his ( 38 ) 
case, he mnst ask for instruction upon it, more especially when 
tlie party cornplainiiig docs not sho\v that the jury werc probably misled 
by the charge,. Torrci~ci '  I . .  (halturn, 18 X. C., 255; 8. 1%. O ' S r a l ,  29 
N. C., 253. 

PER C r r ~ ~ a ~ r .  Xffirnicd. 

Citcd: F. P .  C a 1 ~ 7 / r ~ ~ l l ,  44 S. C'., 249; I l ' c i ,  tl 1%. 1 I r t  rill, 49 S. C., 2 1 ;  
8. 1%. Doal, 64 S. C., 279 ;  T'irrcc 1 % .  .llspntr,qlt, 83 x. C., 261; B t o z r . ~  1 ) .  

Cal lowu~j ,  90 S. C., 119 ; l ' c i  1-71 I.. I?. R., 91 N. C., 243; S. I.. Baile,q, 
100 N. C., 534; X c R i n ~ , o n  P .  Xorr i son ,  104 X. C., 363. 
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EDJIUSD S. MOORE v. JOHS R. HTJIAS ET AL. 

1. A principal cannot maintain an action a:ainst his agent for money had and 
received until x demand and refusal, hut the proof of a demand and re- 
fusal is not restricted to any particular form of words. but any declaration 
of the agent to the ~~riricigal which shows a t1eni:tl of his right puts him 
in the wrong and gives to the princip:ll a right of action. 

2. Where the plaintiff had employed the defendant to sell for him a qwrntity 
of fish, and in attempting to make a settlemelit they differed as  to six bar- 
rels of the fish, the itlaintiff wishing the defend:~nt to 11ay for .;is hnrrels 
of fish more than he w;is \Tilling to accouilt fo r :  AcTd,  that this 17-as not 
only evidence of demand. but was in la\\- x denlalid. I t  x r s  a dellin1 of 
the plairltiff's right. ant1 n-hether corrcrt or not. gave hi111 an immetliate 
right of action m ~ d  set the statute of 1iinit;ltionc in nc.tion. 

APPEAL f r o m  U ~ c k .  J., a t  ~ I A R T I S  Special Term,  l q j l .  
Assumpsit. brought i n  October, 1545. I t  was i n  e ~ i d e l i c e  t h a t  the  

plaintiff deposited n i t h  the  defendants, some t ime i n  Map,  1941, 150 
barrels of fish, to be sold by  then1 on commission, and  took their  receipt. 
T h e  defendants relied on the  s tatute  of l imit ,  <I t '  1011s. 

I t  m s  proTed by  a witness fo r  the  plailitiff t h a t  the plaintifi  
i 39 ) said tha t  one of the  defendants came t o  his  llousc i n  1543 and  

they 11-odd l i a re  made a settlement, but  they did not settle on 
account of 6 barrels of fish about which they differed. 'Chere x7as n o  
other exidence of a n y  demand hy the  plaintiff un t i l  ~ ~ i t l i i r i  a f e v  veel:.j 
before the  bringing of the suit.  

T h e  court  instructed the  j u r -  t h a t  the defendant? x p r e  the agents of 
the  plaint i f f ;  tha t  t l ~ c  s tatute  of linlitatioui did not b e g n  to rmi  un t i l  :I 
demand by the  plairitiff and  refnsal hLi the  defcndants;  t h a t  what  took 
place hetv-een the parties in 1543 11-as not sufficiel~t to  put the s tatute  i n  
ol'eration, and that  the  dpfcndantri h a d  not custaii~ccl t l l t i r  plea. 

TTerdict f o r  plaintiff. T h e  defendant nio1cd f o r  :I n t v  t r ia l ,  ~ v h i r l i  
m s  refused. arid judr?r~ient x i s  g i ren  nga i l~s t  t l ~ r m ,  fro111 vliicli  tllcx- 
appealed. 

S ~ ~ I I .  J .  I n  May. 1841, the  plaintiff d ~ p o s i t ~ d  n i th  tlic d e f ~ ~ i d n l i t ~  
1-50 barrels of fish to  scll 011 cornniis*ion. 1 1 1  1811 onc of tllc dcfclid:~iits 
called on the  plaintiff to  s e t t l ~  the  acromlt. a ~ i d  the case states tha t  "tliey 
~ v o n l d  l i a re  made x qettlenient, but  tlizv did not .cttle on nccoll~it of 6 
barrels of fish nhnnt n l l i c l ~  t h ~ 7  differed." S o  other  cl~mnlltl  n ,I. rnntlr, 
I I ~ O I I  the  defendant* unt i l  ~ i t l i i l i  a fcn n cck. before t!ic, l,rin?in: of the  
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action. The  writ issued in October, 1848, and the defendants relied 
upon the plea of the statute of limitations. The  jury were instructed 
"that the defendants being the agents of the plaintiff, the statute of 
limitations did not begin to run until a denimid and refrlsal; that  what 
took place between the parties in 1843 wrs  not sufficient to put the, 
statute of limitations into ope ratio^" 111 other words, that there 
was no evidence of a demand by the plaintiff and a refusal by the ( 40 ) 
defendants until within a few weeks before the action n7as brought. 

As a general principle, it is true that a l )r i~lcipal  callnot maintain :ni 
action against his agent for I I I O I L P ~  liad and rece i~ed until a demand and 
refusal, but the proof of :r demand and refusal is not restricted to an>- 
particular form of words, but any declaration of the agent to the princi- 
pal, o r  any act -rrhicll shorr-s a denial of the right, puts him in tlic x ronp  
and gives to the principal a right of action. I t  is not necessary for the 
principal to seek the agent by going to his residence, nor is it  necessary 
for him to say "I dematld a settlement." I f  tlle parties meet a t  a third 
place, either by accider~t or agrerment, tlle den~and may then be nlacic. 
I n  this case one of tlic defendants ven t  to the i-~laintiff's house, for  what 
definite purpose is not stated, but ~vllilc there the parties attempted to 
make a settleniellt, and \\-odd h a w  so done, but they differed as to 6 
of the barrels of fish. -1s wA und~rstnrid it,  t l ~ c  l~laintiff wisl~ed the 
defepdants to pay for 6 barrels of fish more tliau they Twre willing to 
account for. T e  hold that  this mas liot only el iclen(#c of n tlen~antl, hut 
mas in  law a demand: it was a denial of the 1,lailitiff'o rielit, axid wllct l i~r 
correct or not, %?re hini XI immcdiatc right of action :111d sct t l ~ r  statute 
of limitations in  action. R~rrrill I * .  Phillipu, 1 ,1111. Lcading Chscs, 519, 
in note; 2 E. C. L., 3S6. 

More than three years l ~ \  e elapsed, :lfter the attrmptcd settlcwicwt in 
r 7 

1843. before the action ~ w s  broneht. Lhe c11:trge of his IIolior \ \as crro- 
aeons. The  statute TI-as wt in motion b~ t h  :~ttellipt(d i ~ t t l ~ n l ( i ~ t .  ; I I I C ~  

h a ~ i n g  conmle~~ccd runliillq, co~itinuecl so to do: : I J I ~  the dd'cnd:r~~ts did 
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( 41  1 
MAP STRISGER T. S H E P H E R D  TT'. BURCHAJI.  

1. The l)laiutiff, a colored person. claimed to he free, arid for the llurpose of 
provilig it iiitroduced n record of Craren County court in 1'307 setting 
fortli a 1)etition in the name of William Jessup praying for lilwrty to 
c,ui;~lic.il~ate certain slaves orriled by him for meritorious serric.es-the 
ouler of the court that TVilliam J e s s u ~  have Irave to emancil~atc tlie slaves 
ruentio~ircl, amonx wllonl \\-as the slave by the name of Sinali-and the c o l ) ~  
of thc I m l ~ t l  filed. as directed hg the act of 1796. H e l d ,  that the ernanciya- 
tion of the said Siiii~li was cornl~letely effected I)$  these pruc,eedings ; that 
the l~ctition settin:: forth the master's wish. tJ to ,  to emancil):rte for ineri- 
t o r i o ~ ~ s  serriees, the judgment of the coilrt imrl the grantiiig to the master 
lillerty to rrnnncil)irte Iwinq entered of rec20rd, lnalre the lil~eratioii required 
I)y law. 

APYLII, f r o m  ( ' a 7 d u . ~ l l ,  b., a t  CAXTERET S p r i n g  Term,  18.51, 
T t . c s p s s  f o r  false iinprisoninent, the plaintiff alleging t h a t  she is  a 

f ree person of color. 
O n  t h e  t r ia l ,  i n  her  behalf, a record, duly certified by  the clerk of 

C r n ~ e n  County Court,  was introduced, showing tha t  a t  December Term,  
1807, of said court n petition v a s  filed a t  the i n s t a ~ l c e  of one Wil l iam 
Jeqsnp, by his  attorilcy, Owen Stantoil,  praying pernlission to emancipate 
c*ertain of his  sla\ es f o r  meritorious seruices, and,  anlongst others, llegro 
woman S i a n h ;  tha t  ul)on the  hearing i t  was decreed according to  t h e  
prayer  and  b o i ~ d  e i ~ e i i  as directrd b>- s tatute  i n  such care prorided. It 

TT nk pro\ cd ul~o11 the t r i a l  tha t  the  plaintiff \\-as the  daughter  of 
( 42 ) IIani lah,  arid IIa111la11 TT as tllc daughter  of S inah ,  a i d  TI-as born 

a f t r r  the  clccree of emailcipatio~i.  A n d  it  also a l~pexrcd  tha t  
Sillah and  her  de\ccndants liad a l w y  pawed f o r  nlld n r w  rcpntccl 
f rce persoils of rolor i incr  the said act of cr~la~ir i l ) :~t iol i .  e x e p t  ul)on 
one occaiion a rmi i  ca l l im liiniself J P S S L I ~ ,  :tiid clairiling to  bc thc~ soil 
of said TS'illixrn, the  ~ ) e t i t i o n r r ,  ranle to C r a r c n  about Is17 tmd rndenr-  
ored to cur!- off the ,aid I ia imali  and  one other:  tha t  he w i s  arrested 
by ~ i r t ~ i c  of proccss, ~ ~ l i c r e u p o ~ i  lie silrrendcrcd tlicrii m d  h a s  not been 
since heard  of. 

T h e  jury. under  the charge of t l ~ e  court,  found i n  f n r o r  of the plain- 
tiff. Rnlc  f o r  a lien t r i a l  npo1i tlie ground tha t  said record i, i r regnlar  
and \ oid. Rule d i ~ h a r g c d .  J ~ ~ i l g m e n t  on r r rd ic t .  Appra l .  
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NZSH, J. Our  attention is confined by the bill of cxceptioi~s to the 
sufficiency of the record offered in evidence by tlie plaintiff. The de- 
fendant objected to its competencg oil the ground that it was irregular 
a i d  roid. I n  what particulars it is alleged to be so we are not informed. 
Tlie plaintiff claimed to be a free vomail; and in ordrr  to prove i t  she 
introduced a copy of the record of Crarcn County Court setting forth 
the proceedings nuder n-hicll she claims her frcetlom. The records sets 
forth a petition ill the name of William Jessup pi-ayiiig for liberty to 
emailcipate certain slares ow11ed by 1lir11 for meritorious services, the 
order of the court that William Jessnp liaxc leare to en~ni~ciput r  tlie 
slares me~ltionrtl, and the co1)y of the bond filcd as directed By the act 
of 1796. Those procerdings were had in 1507. 111 Br!jat~ 1 , .  1l'cld~worth, 
18 N. C., 3SS, tlie Court derlarcs what, under the acts prerious to 1807, 
should a n i o u ~ ~ t  to a11 cina~~cipatioll by the omler of a slaw. These 
arc the petition setting forth the master's wish fltctt to erriancilutc ( 43 ) 
for meritorious serrices, the judgment of tllc court. and the grant- 
i i ~ g  to the master liberty to cmailcipate. "Tliesc," say the court, "en- 
tered of record, make the 1ibr.ration required by law. The slave is the11 
freed by the nlastcr under the license of the c*ourt." I t  r a s  suggested 
that  an  objectioi~ had been raised in the court belov to the regularity of 
the record because the p e t i t i o ~ ~  is not signed by William Jessup, but by 
his attorilcy. That  objectioi~ is a i~s~vered  by the case of Sampsotz t- .  

Bitrgu'in, 20 S. C., 21, ill vhit.11 it is declared by the Court that the act 
of 1796 did not require a petition in 17-riting. The one, howertr, set 
forth in the record is sufficirnt, if ouc were required. We t11i11k the 
record is ne i t l~cr  irregnlar nor roid, and that it was properly receil-ed 
in eridence. 

From 1807, the inotller of the plaintiff and l ~ c r  dcsceildai~ts ha re  been, 
in the cornmmiit- ill n.hich thry lire, co~lsidercd and twatcd as free per- 
s o ~ ~ s .  ,Ifter a period of thirty years the cleftwda~~t, without a l)retense 
of right as f i ~ r  :I> we are i~~forrned,  scized upo11 tlic plaintiff and ques- 
tions her right to frccdon~. Af t t r  so 1o11g all acclniesce~lcc by tlie public 
ill her en joymn~t  of l ~ c r  freedom, c.1 cry prcsiui~ptiol~ is to be made in 
f:rl-or of her actual c m m ~ c i p a t i o ~ ~ ,  rsl)rciallY :~gnilist a trcslmsser and 
wrongdoer. Ctr11,y r .  .Jo)ios, 31 S. C.. 169. 

We obserw that the bond filcd By Wil1i:rrn Jesslip refcrs o ~ ~ ! r  to 
Sinah, one of the ncpoes  mcutio~lcd ill the petitic.11, and tlic rase states 
that  the plaintiff is 11er descendant, horn after tllr ema l~c ipa t io~~ .  

There is no error in tlie judgment apl'ealed from, which is accordingly 
PEK CVRIAM. ,lffirmed. 
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Where a constable was al~pointed a t  February Term. 1845. and in August, 
1848, a claim was put in his hands for collection, on which he obtained a 
judgment, and a stay was granted by a magistrate. which expired during 
February Term, 1849, when the said constable n a s  not reap~ojnted at 
Fehruarg Term, 1849, but in July following was appointed deputy sheriff, 
and then took out execution on the claim, collected it. and failed to yay i t  
over: HeTd, that he was not resgonsible on his constable's bond, no de- 
fault haring been committed during the year of his appointment. 

 PEAL f r o m  Ellis, J. ,  a t  PITT, Spr ing  Term,  1851. 

S-WIT, J. T h e  action is  upon a constable's bond) and  the  breach 
relied on  n i s  f o r  collecting money a n d  not  paping o w r .  

At the F e b r i ~ a r y  Term,  11'48, of Pitt County Cour t  the defeiidant 
l\lcGo~i-an n-as appointed a constable. and  eutcred into bond with t h e  
ot11c.r defe l~dants  a s  his  sureties. I I i s  official year  expired a t  F e b r u a r y  
T e ~ m .  3 4 9 .  I n  A u g m t ,  1648, the relator placed i n  his  hands  a note, 
fo r  n-liiril hc g n ~ - e  a receipt, binding hiniself to  collect o r  return.  O n  
the s:~:lir~ dl!\- the constable obtained a j i l d ~ m r n t  on the note, on ~ v h i c h  
thc n i q i i t ~ x t c ~  graiitcd :I s t q  of six mnntlis, T T T ~ I ~ C ~  expired dur ing  
Fe11ruai.y Term.  1S49. 3IcGox-an Tvau not appointed a constable a t  
Febr i~ :~ l ,g  term. bilt ill .Tnly following I n s .  b , ~  the sheriff. appointed h i s  

t l q ~ ~ t y .  a f t w  vliic~li 11c took out all execution on the  judgtnent 
i 4.5 I :~nt l  co l lec t~d  tl~c. nlone- .  T h e  action is brought upon the  official 

I~i~i i t l  of 1 S 4 h .  T h e  p1:lintiff cannot iwovcr .  T h e  a p p o i n t i n e ~ ~ t  
of a ccmstal~le is  hut  fo r  one ,war. and  the holicl given b~ h i m  loscs i ts  
for(.(. as  to ni!y I)rcarh of dury i ~ f t c r  t11:lt lm*iod. T h e  lmnd up011 n ~ h i c h  
tl& avtioii is h r o ~ , ~ l i t  co\-cwd only such h r e a c h ~ s  on  the p a r t  of the 
mlis tal~lc  ns occiirrcd af ter  li i i  aplx)intnlent i n  FP~I'II:I~,I-. l S G ,  and  he- 
fore F c l ~ i w ~ r y  conyr. 1S49. ILi.c.1,. r .  C'olile, 1:: S. C., 489: F. r .  LncZ.ey, 
2 ;  S. C'.. 23.  n:ii,i:io. t11:it pried lip recci~-cd 110 11lo11cy oil t l i t~ claim 
1'11t ill  l i i i  1i:iiids f o r  collwtion. nor  n-as lie gni l tg  of a n y  negliwnce. 
TTo  ~w.c~i\.cvl the, ilore ill A l n ~ ~ ~ s t .  l ,<4S, and  O I I  the .same d a y  took a jndcr- 
n io i t  011 i t .  : ! ~ ~ t l  the  s t l ~ y  11po1l it  r:in oilt a t  F ~ h r u a r y  Tt.rn1, 11'10. v h e n  
I ~ i s  nfic.ia? -c.nr e s p i r d .  Tic. sl l l )scqi~c.nt l~ clitl r c w i w  tlic money m d e r  
a11 ex(~(~1l~iol i .  iiot as  coiictal~le. lillt a s  deputy shrriff,  and a s  such is 
a i ~ ~ ~ r c i x b i e ,  
PER C!-PI \II. Affirmed. 

' 7 :  C,.iiliiir,~ 1 . .  Eii~.htriiccir. 60 S. C'.. 95. 
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JAMES U I C K I N S O S  v. J O H S  B. JONES.  

A bond was giver1 to an officer to indemnify him for selling under an esecution 
at the instance of "J. and H. against W." Held, that to entitle the officer 
to recover on thiq bond he must show that he sold under the execution 
mentioned in the bond. 

,\I,IJEAT. frolil Ellin, ./., at WAYNE, Fall  Term, 1850. The case i s  
stated in the opinioll delivered in this Court. 

PE \RSOI\', J. The plaintiff Ilad, as a constable, levied on certain arti- 
cles :IS the property of one Briggs. One Bynnm claimed the articles, 
and tliereupon the d e f e ~ ~ d a u t  executed a bond to indemnify the 1)lain- 
tiff for  selling uiidrr :ill execution in his hands, "wherein John B. Jones 
and ITenry T)ickinson arc plaintiffs and one William G. Briggs is de- 
fendant." The plaintiff sold the property and was sued by Bynum. who 
rerovered 6 cmts  and a large sum for costs. The  action is on the bond 
for indeinnitg. 011 the trial the plaintiff did not offer in eridence all 
execution in fayor of John B. Jones and .Henry Dickinson against 
Williani G. Brigps, :1nd of course did not prole that  11c sold the prop- 
erty under the exemtion recited iu the bond. 

I I i s  ITonor was of opinion that  i t  was not aecessary for thc plaintiff 
to make this proof, and that  he mas entitled to recover by proving tha t  
he sold the property mitliout showing tliat he made the sale "under an  
excclttion corresponding with that  recited in the bond." To this the 
defendant excepts. 

There is error. The  defendant agrees to indemnify the plaintiff for 
selling uuclcr n certain execution. TIow can the indemnity be clairrled 
w i t h o ~ ~ t  allcginp and 1)rorinji that  hc did sell under that  execution? 
Snpposc the plaintif? sold 1111de~ a different execution. I t  may be that  
i t  x x s  not lc\ icd in time, or tlmt tllc defendant had not the same inter- 
est i n  it. At a11 c\ eilts, it  does not cornr within the terms of the bond. 

Tt is ml11ecess:u.y to   lot ice the other cxrcptioll, bccause upon the ncst 
trial, if the plnintiff has in fact paid the : m o ~ m t  rccovcred by 
Bynunl, he  ill he able to p row it xi-ithont dcpcnding upon the ( 47 i 
entry on t l ~ c  cxcc'l~tion dockct. 

PER PI 1~ 111. T ' p n i r ~  ( Z P  no)  o. 
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1. The delivery of a deed is a question of fact. ant1 the law has l~rescribetl no 
l~articular form in which it shall he made. 

2. When :my circumstiul~ces are prowl. no matter hen. sli,cht (11. illcollc31uaire. 
from n-hidl a deliver)- ma?. I I ~  inferretl, the 1);rrt)- rel\-i~iz -:nl)crli thc111 has a 
right to hare them submitted to a jury. m d  it i h  error ill n jutlce to in- 
struct them t11:rt there is no evidence of ;I tlelirery. 

- ~ I T E ~ L  from J ~ ~ [ i ! r j j ,  J . ,  at ROCI<IS~,HL~\I. Spring Term, 1q.jl.  Thc 
case i-  stated in  the opinion of the Court. 

I J .  The only q u e 4 o n  sulmittrd ill the bill of except io~~s  is a s  

to the correctness of tlie presiding jndge ill r e f ~ s i n g  to schmit to the 
jury the inqniry as to the delivery of the dred f~o111 Eobert L. Osboni 
to Jane  McIjon:~ld. To come to a satisfnctoq concli~sion on tllr point 

it is necessary to state the facts as they appear in the case. 
( 48 ) I n  1841, the legal title to the premises in question n-as in 

Osborn. Jitdelnelits n ere obtained a g a i ~ ~ s t  hiin and r e r e  h i e d  
011 tlie land hy a constable on 10 July.  I%;, al~cl a t  the sale by the 

. slleriff a t  Xorcmbcr Term, 1S47, of the coul~ty coi l~ t .  tlic plaintiff pula- 
chased. Osborn lind purcl~ased the land for J ane  XcDo~ialcl. and paid 
for i t  ~iritli her mol~cy, bnt took the deed ill his ow1 name. Upoli diq- 
co~er ing  such to be the fact, Jane  Mc1)onald insisted he sliould col l~ey 
the land to lier, and 011 16 June,  l s44 ,  he did mecute a deed of conr-ey- 
ance to her. To this deed onr Xois and  allother person n r r e  attesting 
witnesse~, and it m s  admitted to probate alitl registered a t  the same 
term of the county court that rile lalid was sold. Xois p r o ~ e d  that ill 
1844 Osborn came to his shop i11 Leaks~i l le  ~ i t h  this deed in his hand 
and asktd him to ~i-itlies5 it,  ~ r h i c h  lie did, ~ r h e n  Osbor~i  ohsen ed, he 
heliewd lie n o d d  go and deli\-e~ it to Jane  XcDoi~ald ,  and that he 
started in the direction of her lionv, takir~g the deed v i t h  him. I t  XI, 

further prored that J ane  XcDonald. from the yeas 1841 d o ~ n  to the 
trial of the case, esercised acts of 0 ~ ~ 1 1 ~ m h i p  o w r  the land, rellting it 
out, cutting firenood, cult i~ati l ig portions of it,  and that in 1844 she 
had caused a part  of it  to be s u r ~ e y e d  preprator.  to a salc. 1-l)on 
these facts the defc i idmt '~  coui~cel aqked the court to instruct thc jur? 
that  they 71-ere a t  liberty to infer a deli\ er- of tllc deed to J a n e  3lcTh11- 
ald prior to the l e ~ y  made hy the co~~stable  ill 1847. This was refused, 
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and tlie jury were instructed that there was tro rriclcnce of a delirery 
before Sovr i~lher  court, 1547. I n  this positiol~ the Court is of opinion 
there was crror. T l ~ c  clcli~ cr,v of a deed is a cjnestion of fact. The lam 
has p r r w r i b d  110 particnlar form ill ~ r l ~ i c l ~  it sliall he made. Wlieli the 
question r ~ s t s  1rl)ou t h ~  :lttmdartt circnrnst:n~ces altd the iiltcntion of 
the parties, tllc facts of their csistclic,> aud their effect are 1)ecnliarly 
witllil~ the l)rovi~icc of tllc jury. I t  is error, tlien, for a judge to tell 
the jury t h t ~ e  is 110 cridclicc of a d ~ l i \ c r y  d ~ e n  ally ( ~ i r c ~ r m s t : ~ ~ ~ c c ~  are 
1 ) ro~ed  from rllicli it may be iliferrccl, no lliatter h o ~ v  slight or  
incoilclnsi~e they nlay he. The party relying upon then1 lias a ( 40 ) 
right to have tlicnl subrltiited to t!ie j111-y for their considel. a t '  lon. 
Where, in the ol)il~ion of the court, 1111dne  wight is given to such cir- 
cumstances, the correction is ill the hands of thr~ judge. We think thela 
was evidence to go to the jury upon tlic question of delivery. 

PER Crw~~mr .  T'cniw dc  noro. 

Ci tcd:  Tl'hitwwn I.. Singleton, 10s S. C., 94; Tudfon I , .  Griggs, 131 
S. C., 221; Ga!jlord I-. Caylord, 150 E. C'., 234; Toy 1 % .  Stpphens, 168 
S. C., 442. 

Where a rendce takrs an article at his o~r11 risk or with a l l  faults he I ~ ~ m e s  
his owl insurer. and the seller is relicretl from all obliwtio~i to disclosc 
;in$ f i~nlt  he may lmow the :rrticlr has. Imt 11c must resort to no trick or 
cw~trir;~nce to concenl the defect or nlisleatl the purchaser. 

_IFPEAL from ljrniley, J., at Kocr;rrc:ri\nr, Spring Term, 1851. Ca.w 
for deceit and false warranty in the sale of horses. 

T i l l i a m  B. Grant, witness for the plaintiff, testified that  tliv plaili- 
tiff, a resident of Guilford Conntp, came to his tarern in Statesuille, a t  
the Superior Court in April, 1848; that  the defendant Blackx~cll put 
1113 at his l~ouse with liis two liorses ou Tuesday of cor~rt, artd told him 
lie ~x~ished to sell his horses; that  he learned from the plaintiff 
that he wished to buy; that on that day or the next the parties ( 50 ) 
came before him mld told him that they had swapped horses; that 
the plaintiff had receired of the defendant Blackwell two horscs. :111tl 
the defendant Blackn~ell had r c c c i d  of the plaintiff onc horse n l ~ d  olle 
hundred dollars in nlolley; that  he counted the money at their r tqi~est ,  
a part of which the plaintiff bon.omed of the witness H u n t ;  that  hc 
heard the defendant Blackwell sap the horses had the distcmpcr, but 
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whether before or after the trade he did not k n o ~ r ;  that the plaintiff 
Icft State>\ ille tonards the last of the ncek, on Friday or Saturday; 
that the wentlier m s  cool and rainy. 

Jason ITunt, the plaintiff's witness. testified that he ~ \ e n t  with the 
plaintiff frorn Greensboro to States\-11le the first r e e k  in April. 13-18; 
that  he took ~ v i t l ~  him two buggies to sell; that  the plaintiff ven t  to buy 
horses; that he stayed at S ta tes~i l le  during the veek of the Superior 
Cour t ;  that  the defeudant Blackwell proposed to scll to him his two 
horses for buggies, took him to the 3table of the nitness Grant and 
showed him the horses; that  the horses seemed to be laboring under 
distemper; that B l a c k ~ d l  told him that the horses had distemper; that 
one had i t  about four weeks and was getting o ~ e r  it, and the other 
horse had it about tn.0 weeks, and it was then a t  its worst; that  he lent 
Pearce $10 to aid him in paying the $100; that  he saw the horses some 
fen- meelis afterwards in the possession of the plaintiff, and that  they 
had the glanders; that  he had once owned a horse that  liad the glanders, 
a fatal  disease; that the horses, xvhen he s a r  them the second time, were 
worth nothing, but liad they had only the distemper ~ o u l d  hare been 
worth $225 or $250, and that  the period of distemper with llorses gener- 
ally was about a month. 

Itenbell Rosq, the plaintiff's ~ ~ i t n e s r ,  testified that  he Ta r  a t  States- 
~ i l l e  at February court, 1848; that the dcfendaiit Long, n h o  was a 

brother-in-law of the defendai~t Blackvell, proposed to sell him a 
i 31 ) pair of horscz; said he had two horses to sell; slloned him in 

the stable oue of the horses; said the other was a t  Black\\-ell's; 
said the l iorse~,  or one of them, had the distemper badly, but n:ls get- 
ting better. Witness asked him if he vould take n buggy in part pay 
for  tlic l~orser ;  Long replied that  B1:~cbnell had a buggy. The 7~-itness 
dcc l i~~ed  to trade, but s a v  the same liorse he Ilad seen in Sta tes~i l le  in 
the poses"on of the plaintiff in Greensboro in April,  19-18, and that tlie 
horse had the glanders ; that  he did not csanline the horse s h o ~ ~ ~  to him 
a t  Statcvil le ,  but the horse seemed to bc healthy and had good hair. 

TST. J. IrIrElray, the plaintiff's 11-itness, testified that  the defendant 
Blaclmell droxe the horses by Oak's Ferry,  in Dax ie Connt:-, about the 
first of February, 1838 ; proposed to sell the horses to the 71-itness; that 
Blackwell said the hor5t.s had common diitciiiper-li:rd had it a diort 
tirnc, :lnd Trcre getting ~ ~ 1 1 ;  that lie ,:l\r o11c of the horzcs had I\-hat he 
sul)posed to 11e d i z t emp~r :  that the n-ifc of the witness n-as not pleased 
with t l i ~  ~ O I W S ,  :~nd he d w l i ~ ~ e d  to b n r  : that the plaintiff pasvd  n it11 
his horses h , ~  his house on Sa tn rdn-  about 3 o'clock p. 111.. on his m y  
frorn S t a t e d l e  to Greensboro, about the firqt I\-eek in  April, 194s;  
tli:~t tlic ~ w a t h e r  was cool 2nd ra iny;  that it is 35 miles from Oak's 
Feri.7 to Stn tcs~i l le ;  that  i ~ i  May, 1S18, he saw the horses again in 
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possession of the plaintiff; that the 1mrst.s ne re  greatly redl~ced, and 
seemed to h a l e  glanders. tlioiyli he vTaa 110 judge. 

C. -1. Gillespic testified tliat lie resided in Greensboro: san* the horses 
in -1pri1, IS&, tlie nest day after the plaintiff got liome, aiid on exam- 
ining them ~ v a s  ~atisficd that they thcn llnd tlle glanderq. and so ir1- 
formed tlie plaintiff : t h t  glanders is a disease 7 cry fatal  n it11 horses ; 
that  he lind rna~iagecl and had mnch to do ~ ~ i t 1 1  liorscs; t h t  moderate 
exercise v i t h  llolws affcctcd TT-it11 disteu~pcr n aq good for tlicm, but that ,  
in the first stare of tlistrrilper, liard d r i ~  ing a i d  exposure l i~ight  
do i n j u r - ;  that d~stenlper rarclg afiectetl liorses longer than four ( 52 
weeks; that  pcrsollr h a l i n g  the care of liorses affected r ~ i t l l  the 
glanders for three or four rnorltlis would. in his opinion, diqco~er that  
the disease T ~ a s  not distemper. 

'Cl'illiam I3. 1Vnollc1~. the 1)lai~ltiff's ,vitries, testified that 1le. in X a y  
or the first of June ,  1518,  rent 11-it11 tlle plaintiff to the defendant 
Black~vell's house in lredcll Comltv to tender to him the horses; that 
he rode one of the l lorvs and the plai~itifl the other;  that they walked 
the horses most of the n a?;  rode moderately; that they expected to stay 
the first night at Oak's F e r y .  40 miles from Greensboro. but were dis- 
appointed; that tlicy went on in the night 5 rides further;  pot to Black- 
well's house nest day ;  saw the defendant Long first, the defendant Black- 
well being from I l o ~ ~ l e ;  tlicl plaintiff aslied lion lolip tile horses had had 
tlie disttmper, to nliic-li lie replied llc liad rlisco\elcd that one had it 
wlien lie returned from the Sort l i  the 1)ecemhcr before; t1i:lt Blackwell 
returned home in a .bort time: that the plaintiff tendered to him tlic 
horses, clcrna~~tltd hi. hor5c and the money. aucl said to IZl:rck~~-ell tha t  
he had t ~ l d  llini t h t ~  I l o l i ~ ,  had distelnper. ~ r l i en  in fact t h e -  had the  
glanders; Black~wll  r ~ p l i ~ d  that he had sold the111 as diseased horses; 
the plaintiff said he liatl sold them as distenlpered llorscs, aud he would 
snc Ilinl. Blnc.kwcl1 said he noulcl sue tlic plamriff; that  111s horse was 
not such as lie rcprcvlited liirn to he:  that the plaintiff nTas a stranecr 
to h im;  that  hc eapcc.tcd lie TI ijnld c2011io back, :urd that 11c I ~ a d  his ~ri i-  
ness fised exprcsqly for Ili~ii. Tlie plaitrtiff' ':lid 110 one was presrnt. allcl 
if he hltd a ~vitness lie niust h a l e  l)ecn Ilicl; tliat it1 a conr crsatioil tliat 
occurred some fifteen or tn7eiity ininntes afterux1.d-. Elarl\n-ell said that  
one Keedllam h:1d told 11im that tlie ])laintiff a.as dissatisfied nit11 the 
swap and T T A ~  going to brinq tlie liorses back: that lie Il:~d liacl r n ~ ~ c l i  
to do 11-it11 I~orses, :t11;1 tlmt the llorscs had the & t i ~ d e r s .  Hc 'rlso 
stated that Rlnchn-cll said thcrr had 1 ~ ~ 1  no glmidcred liorws in ( 53  ) 
his n~iqhbo141ood. 

John TIintt, tlir plaintiff'q n i turw.  tc.tificd that Ilc hat1 clcalt nlnt.11 i n  
horses; Iixd Imlrellt and .old n qwat  i t i ,~nx ; tllat ,it (;111lfort1 S111wior 
Court in -1pril. 1W3. he hoiiglit these tn-o 1 1 o r ~ ~  of tlie 1)laintiE ; t l r o n ~ l ~ t  
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they had the tlistempcr wlieii he got them; took them lloine; discovered 
ill two or t h r w  days they had the g l a ~ ~ d c r s ;  that  glarldered horses are 
worth i~o t l l i~ lg ;  that  hc returned the horscs inlinediately to the plai~rt iff ,  
who took then1 back again;  that tlie usual period for distemper to re- 
niai~r ~vitlr horscs r:~wly exceeds four ~veeks;  tliat disten~per did not 
n~atcri:rlly impair horses ill ~ a l n c ,  not being coilsidcrcd a dangerous 
dis~ascx; saw I'carce, tllc plaintiff, a f te rmuds  scll the l~orses a t  public 
auction in Gree~~sboro,  when onc brought a dollar R I J ~  the other brought 
$1.87' L. 

Lnl~eccus Gxitlicr, the p1:rintiff's wituess, testified that in the month 
of Sorernber, 1847, he thought about tlit, middle of the month, hc hauled 
a load of corn to the defendant Blark~x~cll's; that  he showed him these 
horscs; c:lllcd them his nltrtcll horses; that  Blackwell told hini they had 
the distemper, and had had it some tirnr; that  some time afterwards 
11.lackwell rode one of the horses to his l ~ o ~ l s e  and led another horse; 
wanted to sell. the horse 11e led to his son;  that  he sam7 the defendant 
I3lackwcll in February, 1845; that Blackwell r a n t e d  to sell him one of 
the matches; that  he declined to buy; that  tlie horses still had something 
like the distemper; that  Blackwell tried a t  the same time to sell h im a 
horse that  be lo~~ged to another person who arcompanied Blackwell on 
that  occasion ; that  he examined the eyes of the horse, saw the eyes were 
defectiw, and melltiollcd this to ~ i ackwe l l ,  who replied he had not dis- 
cox crcd i t  before; that he l iwd  within f i ~  e or six miles of Blackwell, 
and that  he, Blackwell, dealt a great den1 in  horses. H e  also stated that. 

w11c11 Black~wll  offered to sell liini one of the said match of horses 
( 54 ) in February, 1 8 4 h ,  he told tlw witi~ess if hc \~-ould buy hc would 

titkc lcss than 11tx offcrcd to take befort.. 
A\n~os  Sliarp, t h t ~  plaintiff's ~x~itness, testified that  he lived within 

about tn-o milcs of the defelrdant I3lack~wll; that  Rlackmell dealt in 
horses; that  d i i r i ~ ~ g  tlic fall of 1847 and the wi i~tcr  and spring of 1548 
he had a glm~dered 11orsc; that his horsc got gradually Trorse until he 
shot it in 1849 ; t l ~ t  he I I ~ T  cr  kilen- his and the dcfeildailt's horses to be 
near ?ach othn.; that  after the 1)lnintiff got the horscs from Blackwell 
he heard the said Blackwell say, r i t l l t ~  that  he had limed his troughs or 
intended to lime thern. The witness f i u t l ~ e r  states that it x a s  a conimon 
thing in that ileighboi-hood to lime troughs after horscs had had dis- 
tc>mper. 

Miles D o l h i ~ l ~ ,  the plail~tiff's witness, testified that he lvas a t  States- 
\-ill? on T1iesda~- of April conrt, l h 4 S ;  tliat tllc defendant Blackwell 
took hini to the stable arid offered to sell him the horses; told him they 
had distemper; that  one mas rery  had off x i t h  i t ;  tha t  he considered the 
other near about well; that  witncss examined the horses; saw some 
sillall sores about oiie of thc eyes of one of the horses; asked Blackwell 
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if lie tliougllt di>teniper caused t l ~ c m ;  Ul:~c.linclll rclplied lie tlionght it  
did. Tile n itlless told Blackwcll the holw,- did not suit 11iru. Elacltnell 
said to h im,  "Make nic a hid." The  witness declined. B l a c k ~ w l l  said 
the  reasoil lie nislied to scjll n a s  hecanye he Ii:~d too n l m y  liorses. 

Ol i rc r  H. Earriligtolr. tlic 1)laintifi'a nitlwhs, testified t h t  ill tlir la t ter  
p a r t  of All)i-il a ~ l t l  tlic firbt par t  of Ma!, 1\43,  lic n-eiit   nth tlic plnintiff 
f rom Greeiis1)oro to Lnlircl Hill ,  digtanit a b o i ~ t  100 ~ n i l e s ;  tha t  they 
d r o ~  e those two horses ill a t~ \x-horse  n npon;  hauled don-11 n barrel  of 
vh iskey  an~d a box of tobacco; n e r e  goiic3 eigliteei~ or  t n m t  da>c.; good 
n r a t h e r ;  d r o \ ( >  r l ioder:~t~l-froi i i  19  to  25 niiles eaeli d a y ;  d r o ~  e liorne 
empty ;  t h t  great  care n a s  take11 iii f('eJi~i,g a l ~ d  rnb l ) i i~g  off tlic 
horses; that  the  l i o r s c ~  gradu:~lly dwliiicd, an11 seemcd to 1)e ( 55 ) 
n orse. 

Silas I). S l iaq) ,  the clefelidant's n i t~iesb, testificd tha t  Ilc \ \as  at States- 
d l e  on 3Ionday of A1)ril court,  1?4? ; t h a t  It? ~ ~ c i i t  IT-~I !~  the plaintiff 
a i d  the defendanit B l a c k ~ i ~ l l  to the btaloles; that  Blackrvcll slioned the 
plaintiff-' hiq liorst,,; rlint the plaiutlfi  said they looked badly. B1:wkwell 
replied. "Tes, they l i a ~ e  the diqtenll)rr.. I bc.lic~c. and  if lie t raded f o r  
them lie must take tliern as  tlier stalid," to  nlilch the plail~tiff made 1x0 

r e .  T h a t  the plaintiff and  Elnck~vcl l  v w i t  illto tlie stablc to the ~ta11. 
i n  n.2iicll stood tht, l~laintiff '* Iiorse. ivlieii the pl:iilltiA. said liis liorse 
v a s  lame nit11 the sninri~y, a ~ l d  lf hc took him lie must take hirn a s  llc 
stood ; that  the defeiidant Long came also to tlic i table;  Iiad ri-it11 him 
thc child of B1:ickn el l ;  rcqiwqtrd Iiim to ketq) the cliild, 11-hic.11 h e  d i d ;  
tha t  the plaintiff, Blacliwell. and  Long w c ~ c  ill tlir stable together a 
short time out of his l~enri l tg  : that  tlic trriiis of tlic t rade lie did not 
h e a r ;  that  n h e l ~  they came out Blac~k\\c~ll w i d  he l ~ d  loht $30 ill tlw 
ti*ade, I u t  I~tx thought that  better tlla11 to rub :ind f a t t r i ~  t l i (~ i i~  111); t h a t  
li(, n-a< ] ) r ~ ~ s c i ~ t  n l ~ e i i  the  one Inuidred dollars \\-as pilid O T W ;  the p1ai11- 
tiff b o ~  rou ed :I 1)art of the  money ; t l ~ t  he  liad oilre o~viiwl oilc2 of tlic 
liorscs, n hicli Iic sold to  tlie nit1ie.s Conall i n  Angnst,  1S47; t h a t  the  
liorsc n l i l l r  lie O M  ~ l c d  Ilim, i n  I\Inrcli. 1\47, had the far(.-; broke oiit in  
r n o  bole ~)lac.c,. oli the body hellilid the, forelegs; tliat 111. nachrd  nit11 
qoft soap theso SOI.~ . :  ~ n d  t l i e ~ .  10011 got  ell :tt~d 11aiwd o ~ c l r ;  tliat Iic 
ban. sores TWIT :igninl hrcakiiig out 011 tlir Ilorics; tliat lit> said ~iotliii le 
:\bout these sores bccansc lie did liot tlliilk tlicy n onld (.I er inlure the 
horse: tliat with this escel)tion, the hons,c~ \vnq l~c~r f rc t ly  lwalth> :~iid 
.;oiinrd nliilc th(> w i t n ~ y ~  O T T T ( ~  11i1ri : that  t l ~ e  ~~~~~~~~~s drsirecl to owl1 t l l ~  
horse agaili, and had  p o ~ l c  to tlic itahlc oti tliat d:t~- to b11y the liorsc if 
he eould get h i m  f o r  $8.5. 

T i l l i a m  F. Cowan. the d e f e l i d a ~ ~ t ' s  witness. testified tliat he  ( 56 1 
oi~nicd both the liorses; pnrchased one f rom Silas S h a r p  in  Au- 
gust,  1%7, to inatcli tlle o ther ;  tliat lie kcl)t tliern unt i l  3 S o ~ e n i b e r ,  

4 -34 49 
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1847, when he sold t l~ rm to the defendant B1:tckwell; that the horses 
were perfectly svund and healthy all tlle time he owned them, and were 
so wlien he let Elackwell hale them; that lie saw tliem repeatedly after- 
wards whilc Blackwell o m ~ e d  them; that he saw nothing the matter 
with either of the horses until 1 Janu ~ r y ,  1848 ; that one of the horses 
seemed to be bad off with the distempcr; that 13lack~idl told him he had 
been offered a c'ertain price for tlip horses; that lie told Blackwell he 
thought he ought to h n ~ r  talrcil it, as he fcared the horses might hare 
the glanders; that Black~vell said lie thought thcv did not h a w  the 
glanders, because they improwd, and lie thought they would soon be 
~i-ell; that he had expressed his fears to others, but did not recollect 
h a ~ i n g  expressed them to the witness Jacob Conay; that lie saw the 
plaintiff in the streets of Statcsville on the afternoon that Ile left States- 
~ i l l e ;  asked him what he had given, and nhether Blackwell had sold 
the horses to him as sound, to ~ ~ - h i r h  the plaintiff replied that he had 
taken the horses as sound up to the time they took the distemper, and 
that he had paid $100 and a piece of a horse; that it was a wet, cold 
day, and tlie weather continued so until Simday, when it faired away. 
He also stated he was induced to suspect glanders because there was a 
mare ill the neighborhood diseased in such a way as induced him to 
think she had the glanders; that the mare did not die, but l i ~ e d  and 
had two colts, and that he changed his opinion as to Blackwell's horses, 
and thought they had the distemper only 

James Cla,~mcll, witness for the defendants, testified that he wac, the 
defendant Blacknell's clerk; lired with him; that he did not know that 

either of tlie horses had had distemper until about a week before 
( 57 ) Christmas, 1847, when hc drove one of the horses to Clemmons- 

ville, and discovered for the first time that he had a cough; that 
the other horse did not have tlie distemper ur!til about two weeks before 
April conrt, 1848; that he was sitting in the store while the plaintiff, 
the defendant Blackwell, and the witness Wooller conl-ersed; that the 
plaintiff told Blackwell he had traded the horscs to him as h a ~ i n g  the 
distemper, when in fact they had the elanders; that Blnckwr~ll refused 
to take back the horses; told the plail~tiff he had taken them as diseas~d 
horses. Pearce replied, "You can't prove it." That he expected him to 
come back. Did not recollect that anvthing mas said about a witnrss 
being fixed, or about Seedham; that thc defendant Blackvcll limed his 
troughs after the plaintiff got the horses; that he never discovered nnv- 
thinp about the horses but distemper, and thought the horses had the 
distemper; that the defendant Blackwell bought a mare after he let the 
*laintiff hare the horses; that she had the distemper mhen the defend- 
ant Blackwell got her;  that he kept her in a stable to herself; that she 
got well, and the defendant Blackwell afterwards sold her. 
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William Taylor, the defendant's witness, testified that he was a 
brother-in-law of the defendant Blackwell; that he worked the horses 
about the first of March, 1848, and that he thought they had the dis- 
temper; that lle worked them about a meek in a team with two of his 
own horses; watered them with the same bucket; that they pcr-formed 
well, and he thought t l~cy had nothing but the disten~per, and his horses 
took no distemper. 

Robert Baxter, the defendant's witness, testified that he had much to 
do with horses; that he saw the horses shortly after the plaintiff got 
them, and he thought they had the distemper; that he had known dis- 
temper to continue mith one or two horses as long as five or six weeks; 
that exposure and hard work would injure horses afflicted with the dis- 
temper. 

Jacob Conay, the plaintiff's witness, testified that the defend- ( 58 ) 
ant Blackwell tried to sell his son one of these horses. and at  
another time tried to sell one of them to him; said they had the dis- 
temper; that this was a short time before the plaintiff got them; that 
he asked the witness Cowan about the horses, and Cowan told him not 
to trade for them, that they had the glanders; that the defendant Black- 
well, after he parted with the horses, whitewashed the inside of his 
stable and the trough; that the defendant Blackwell traded in horses. 

Joel JIcLean, the plaintiff's witness, testified that he had rnanaqed 
and dealt in horses for many years; that glanders and distemper were 
two separate and distinct diseases, resenlblillg each other; that distemper 
continued would turn into glpnders; that glanders was often produced 
by distemper; that farcy is intimately connected with glanders; they 
will run into each other, or their symptoms will mingle together, and 
before either arrircs at  its fatal termination its associate will almost 
invariably appear. An animal inoculated with the inattcr of farcy mill 
often be afflicted with glanders, while the matter of glanders will fre- 
q ~ ~ e n t l y  produce farcp. They arc different types or stages of the same 
disease. That moderate exercise is good for disteinper, while exposure 
and hard labor are injurious to horses in the incipient state of distem- 
per;  tended to inflanle and diffuse or scatter the disease through the 
system. That distcmpcr was generally considered harmless. That 
horses were rarely affected mith distemper longer than four or five 
weeks-more generallv a shorter space of time; that glanders would 
likely in all instances be detected in less time than three or four months; 
that plandered liol~sc~s would often eat heartily, keep in fine order, and 
do service for a long timc, and some fcm horses  odd recover, but the 
disease was generally fatal. 

Several witnesses testified that the general character of all the wit- 
nesses on both sides was good. 
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( 39 ) The c o u ~ ~ s e l  for the defendants m o d  his Honor to charge the 
jury that if they beliered that the trade was upon the terms 

stated by the witness Silas Shar:, it xt7as immaterial whether the horses 
had commori distemper or glanders, or  mlietlier the defendants knew i t  
or  not, or whether tlic fact m7as disclosed to the plaintiff or  i ~ o t ,  the de- 
fendarlts wcrc elltitled to a rerdict. 

The court chargcd the jury that if the defendant Blackwell sold the 
horscs to the plaintiff, arid reprcselited that  they had tlie clistemper-a 
disease which 17-onld last but a short time and do them no injury, but 
kne~i-  at the samc time that they had a fatal  disease called glanders, arid 
the plaiiitiff was ignorant of this-they should render a verdict for  the 
plaintiff, and the measure of his damage would be the difference be- 
tween the ralue of the liorses with the distemper a d  what they were 
worth liaring tlie disease called glanders. That  if they n-ere not satis- 
fied that the horses had the gla~iders, they ninst find for the defendants. 
That  if the horses had tlle glanders, arid the defelidal~ts did not know it,  
they should find for the defendants. That  if the plaintiff knew as much 
about the disease d i c h  the horses had as the dcfei~dants, they sho11ld 
find for tlie clefeuda~~ts. That  if the horses had the glanders, and i t  was 

u 

brought about by hard driving or improper exposure to the weather by 
the plaintiff after lie pnrchased them, they sllould find for the defend- 
aiits. That  if tlle plaintiff took the horses a t  his own risk, with all 
faults, and Blackwell used no artifice or contrirance to cheat or defraud 
him. they sllould find for the defeildants. That  Blackwell was under 
110 obligatioii to disclose any defects if the plaintiff agrcwi to take the 
horses at his on11 risk; but that this n d e  would not aljply if artifice or 

contrir:rncc. was resorted to for the pur1)ose of tllron ing the ljlaili- 
( 60 ) tiff off his guard and thereby to cheat and defraud h im;  aiid 

whrthcr this was done or not n-as a questioii entirely for them. 
That  if they should be satisfied that the defendant Long had nothing 
TO do with the trade, and did not participate in the fraud, if the other 
defendant was pnilty of any, they cvnld find a rerdict against one and 
in faror  of tlie other. 

r n d e r  this instruction the jury found a rerdict against Blackwell and 
in f a lo r  of Long. 

Rule for a new t r ia l ;  rule discharged, and defendant Blackwell ap- 
pealed to the Supreme Court. 

Kcsr for p la in t i f f .  
.J. T .  M o w h e a d  for d e f e n d a n t .  

KASH, J. Action on the case for deceit and false t ~ a r r a n t y  in  the sale 
of horses. I t  is unnecessary her? to state the case a t  length. The prin- 



riples of lam- d t d ~ w i b l r  f rom the cJ\idciice arc1 bet fort11 i n  the  judge's 

~ r l ~ i c l i  the l ) la i~i t l f l  n a. ie i lor t~~~t- t l ley shonlil render a I er(1ic.t f o r  the 
1)laintii-f. T h e ~ c .  c~c~r ta i i~ ly  t2aii br 110 o b j w t i o ~ i  to this charge. T h e  dr-  
fendalit's l i a b i l i t ~  is . tro~igly aiid fnllv put oll tlie ~ r o m d  of f r a u d  prac- 
ticed b~ 11im. T h e  .wold ,  third.  f o ~ u t l ~ .  a ~ i d  fifth hra~iclies of tlle c1l:irge 
n e r e  ill f a \  or of the dcfe~idnnts ,  aiid t h e r  c:innot c.oml~laiii of tlieni. 

T h e  inain a y g m l e ~ l t  n-a.; upo11 the sixti1 b r a ~ l r h  of tlye instructions. I t  
Tvas as  fo1lon.s: "If the  1)lailitiff took the horses a t  his on-11 rib&, n-it11 
al l  faults,  alrd Rlack~vell used no artifice o r  c o ~ i t r i m n c e  to cheat or d p -  

f r a u d  him. t l i r r  .lioulcl fi~icl f o r  the defcndmits. T h a t  llc TI-as under  no 
obligation to disclose an>- defects if the  plaintiff agreed to take 
the horses a t  his ou11 ri,k; hut  that  this rule  nould  not apply if ( 6 1  ) 
artifice o r  c o ~ i t r i r n ~ i c c ~  Trah rcwr tcd  to f o r  tllc 1)urpose of t h r o w  
ing the  lain in tiff off his guard ,  and  thereby to cheat a11d defraud him." 
T h i s  portioll of tllc cllargc is m n r i  ill the  laiiqnagr of t l ~ i s  Court  ill the 
case of Smith 1 . .  A / ~ c l r r ~ r ~ s .  30 S. ('.. 6, ailcl i t  ful l7  sustains his  Honor ,  
the preqidine jntlge. Wheli a vendee takes mi article a t  his  om1 risk, o r  
with al l  f n d t s ,  he hccomes his o w l  i n w r e r ,  anti the seller is relieved 
f rom al l  o h l i p a t i o ~ ~  to dihvlosc ally faul t  lie m a y  l i l l o ~  the article h a s ;  
hut he must resort to  110 t r ick o r  contr i rance to conceal tlle defect o r  
mislead t h e  1)urrhawr.  P l t X ~ r i ~ g  1 . .  D(IZ~SUI~, 4 T a m . .  779. There  i.; 
no e r ror  i n  Ian- ill the  charge. and  i n  t . ~  e ry  f o r m  i n  vhicl l  i t  is pu t  by  
the  court tlie jury linve foullcl against the defelldant u p o ~ i  tlle question 
of f raud .  

PER C' [ 7 ~ ~ . \ ~ ~ .  *-\ffirmcd 

,IITEAL f r o m  Ellir, J.. a t  XARTIT Spr ing  Terill, 1351. T h e  ( 62 ) 
case is  sufficiently ,tared i n  the  o p i ~ i i o ~ i  in this  Court.  - ., 

.h, 
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PEIRSOS, J. The petitioner is the administrator de bonis nola, mith 
the d l  a~inexed, of John  Wyat t ;  the defclldant is the administrator of 
Lawrence Cherry, v h o  was the executor of said MTyatt. The petition is  
filed for an  account of the estate of said Wyatt. 

,111 account  as taken, to which the petitioner filed four exceptions. 
The first :lnd fourth v r r e  sustai~led. 1'1.1~ second and third werc over- 
ruled, and the defendant appealed. T l ~ i s  prcsents tile fir5t and fourth 
exceptions for our cor~sideration. 

Both of thesc exceptions inrolre the coustructio~i of the following 
clausc of the d l :  "T give and bequeath to Lydia Wyatt  all tlie balance 
of my p r o p ~ r t c /  during her natural life, and a t  her death it is my mill 
and desire that tlie said p ~ o p e ~ t y  loaned to my said wife skull  bc sold 
by nlj- chxecntor, with the exception of onc acre of land, and the rnoiieyP 
arising f r o m  t l ~ ~  sa le  o f  said propert!/ to  remain in the possession of my 
executor in trust for the benefit of 111~ daughtcr I ice ia l~  Roby during 
her natural life, to be furnished to her a t  such times and a t  all times a t  
the discretion of my executor." After the p a ~ m e u t  of his debts, which 
he directs "to be paid out of my esfate," there remained in the hands of 
the executor $273.80. being the principal and interest of the bonds, 
accounts, and claims due the testator. This amount the executor paid 
oTer to Lydia Wyatt. 

The  question is, whether the bonds, accounts, and other c k o s ~ s  in 
cnction passed under the above clause, or  were undisposetl of and subject 
to distribution. The word '(estate" has a broader signification that  the 
~ ~ o r d  "property." The former includes choscs in  action. The latter does 

iiot. And in referelice to personaltg is confined to "goods," which 
( 63 ) term embraces things inallinlate-furilit~lre, farming utensils, 

corn, etc.. and chattels," which term cmbraces li:-ing things-- 
slal-eb, horses, cattle, hogs, etc. Nothing but personal property o r  
"goods and chattels" could a t  common law be seized under a 6. / a .  or be 
thc subject of larceny. 

As the testator uses the word "property," clroses in act ion arc ex- 
cluded, taking the word to have been used in its legal sense; and that  
such was his meaning is  made still more manifest by the direction that  
all said lxope r t ,~  at the death of his wife shall be sold, and the money.; 
arisiug from the sale applied, etc. 

Thr, fourth exception, because the defendant is  charged with the 
aniouiit of the debts. etc., ~vliich he collected and paid orer  to the midocv, 
his Honor sustained. We concur in the opinion that  the defe~ldant 
ought to be charged mith this sum;  but there is error in not allowing the 

54 
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receipt of the ~ ~ - i i l o w  to stmid as  a ~ o w 1 1 e r  f o r  sucli pa r t  of the sum v a  

she was entitlcd to under  the statute of distribntions, and  as to  \\.hir11 
the  l ) a p c ~ ~ t  to  her  n7as rightful.  

The  first esccption, bwause the defcuclant is  credited ~ i t h  tlie s u m  .)i' 
$75 paid to K e z i a l ~  Roluy. his H o ~ ~ o r  s ~ ~ e t a i ~ i e d .  111 this  there i s  error .  
T h e  clistribntiw share of K e z i x l ~  R o b  i n  tlie ~)roceeds of the  notes, 
:~ccounte, etc., greatly escccdcd t l ~ i s  SUIII. :il~tl thc. 1)a-nlcnt  of the $75 t o  
her  nsc x i s  propcr. 

There nnlst be a rc,fcr(.lic~. to  reform tlir : I ~ ~ O ; I I I T S .  
PER Crrr~. \ \ r .  Orilrrecl accordillply. 

i t :  lT7t>hl, i , .  I:oli,i~,i, ,  2 0  S. C'.. 365; h'o11t7 1.. H i l t o t z ,  51 1. C., 181; 
I 1 t 1 1 d l o  I , .  0 ! ~ f 1 / 1 ! 1 ~ .  >5 S. C., 76. 79; Louse r .  C ' o r t ~ r .  id.. 3 8 6 :  Lea 1 % .  

R i v i i , ~ ~ .  36 S. C.. 150: L ( i i ; i ~  r .  R c t c ~ t i ~ f t ,  ill., 39-1: Yraies 1 . .  h'cales, 59 
S. C.. 1 6 6 :  H n s t i t c y s  1 . .  Etrr i ) ,  6 2  S. C'.. 6 :  TT-ilsoi~ 1.. C ' h u r l o f t i ~ ,  74 K. C., - - 
i . I G  ; T7augh n71 r .  I l l ~ r t ~ , f t ~ i . c s h o ~ ~ o ,  9 6  X. C'.. 320 : l ' t r f t i ~ ~ ~ s o t ~  1 . .  T ~ i l s o v ,  101 
S. C., 5 8 s ;  Foil' 7.. S-r/!.sc,mc. 1?S S. C.. 11b: Dc~cX~r;~c,vfll r .  -1I1111. lX3 
S. C.. 473. 

2. ('reditow c;ru~~ot  w e  liim tlirecTly. 11or hare the!- a rizlit of actioll o11 the 
first aclministr:itc~~.'B 11oli11, for the 11o11cl docs ]lot ~ n r y  uor acltl to the tluties 
or 1ial)ilitirs of :iu :idmil~iitr:itor. 1111t uitrely ilicrensrs the secnrity for 
l~erformnnce of his d ~ ~ t j - .  

ALPl'E.\L f~Ol11 ( ' / l / t / / j ' f , i / ,  ,/,, (':.1>1!1~1-i J< F':lll T('r111. 18>0. 
1)chl upoli t l ~ c  :idmillistration bo~ttl  of oiie JCRC I)oxey. who was the  

admi~i i s t ra to r  of Jarlie.; T)osc~y, dtccascd. 
r 3 I hc facts ill t l~ i .  r:iw :IW as follon-s : Tlie s:iid Jesse, af ter  the  espi-  

ratio11 of tn-o -car- :  fl3oni his adminis~r:r t io~i ,  paid oysr to the ]lest of 
kill :!I1 thc i>atnti, i n  llis llaiidq. H e  died smne t imc in the ycnr. and 
Belljamin Simmons hccanic tlie administrator  d r  bonis  notr of said 
J a m e s  Doxy. Tlw l~lniutiff bronplit snir against the said Simmons upon 

cansc of :~cr io i~  which acc.lvcd l ~ c . t ~ r t ~ i ~ l l  thc tlc:lrll of said .Jesse a ~ i d  the  
-- .I.> 
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p r a l ~ t  of letters of administration CJP h i s  non to said Simmons. The 
said Sin~mons,  in the suit against him, pleaded fullv administered. On  

the tr ial  the jury found in favor of the plaintiff as to the debt 
( 6.i ) and ill fa ror  of said Simmons oil the plea of fully admi~iistrred. 

Tl1el.e n-as 110 judgment on tlie T erdict other than such as tlie law 
irnpli~s.  This suit is brought to recover the amount of the judgment. 

The court \\-as of opinion that the action could not be sustained, and 
in sulmissio~l to this opinion the plaintiff submitted to a  ions suit. A 
motion to set aside n-as refused, and the plaintiff appealed. 

P s ~ n s o s .  J. r p o n  the death of tlle administrator the duty of set- 
t h ~ g  111) the estate derolres on an administrator d e  boilis noit. The ad- 
ministrator of tlie administrator has nothing to do with i t  except to 
account for and dclirer orer to the administrator de  borlis uon such of 
the assets as ha\-e not been disposed of b -  the first administrator in the 
due course of administration. 

Creditors and distributees must look to tlie administrator de bonis 
v o n ,  for lie represents his intestate. There is no privity between them 
aud the adniiniqtrntor of the admillistrator. They cannot sue him 
directly, nor I i a ~ e  they a right of action on tlle administration bond exe- 
cuted by his intestate. This bond does not T-ary or add to the d~lt ies of 
o r  liabilities of an administrator, but merely i n c r e a s ~ s  the  securitjj for 
the performance of his duty. S. 1 . .  .Johnson, 30 N .  C., 3 9 i ;  S. 1%.  f irit ton, 
33 S. C., 110: I . .  -lIor/re, ib., 160. 

We prefcr to put our dccision on the broad principle, a l ~ d  lay no 
stress on the fact that the debt in this case did not become due u i ~ t i l  
after the death of the first administrator. 

The circ.umsta11ee that  the debt has 1)ecn ascertail~ed by a judgment 
seems to be relied on hy the plaintiff for the purpose of taking his case 

out of thr  o!)eration of the general pril~ciple. We are at a loss to 
( 66 ) perceire h o ~  it can hare  that effect. I n  the first place, such a 

judgment is uiiknon-11 a t  common law, and there is no statute to 
warrant it. At  common law, no plaintiff could take judgment without 
showing a liabilit- on the part of the defendant. The  judgment quando 
was not an exception, for it did not in fact become a judgment until 
assets come to hand. O w  statutes authorize a jadgment v~hen the de- 
fendant is not shown to be liable ill but three cases: where "no assets" 
is  pleaded, or  before a single justice; TI-hen a creditor admits the per- 
sonal estate to have been fully administered and seeks to charge the real 
estate; and where a creditor seeks to proceed 011 the refunding bond. 

- .  . 0 
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So tlie jud.meirt in this mse not being authorized (,ither at coinmol~ Ian- 
or  h~ statute can hare 110 force or efi'ect. 

the jndg inc~ t  it is impossible that  s11c11 a jndgnlelit can hare  tlie effcct 
of creating a pri7-it- a i d  gi~-illg thc l)lni~ltiff n cause of action apaii~st  n 
s t r a ~ ~ g e r .  M7c imagilic this csperimeirt x a s  suggested by some snp~)osed 
:111:11og,~ to the proceedii~p. in equity, wllerc relief is gircw after a cred- 
itor has ascertained his debt a t  lan- and is m~ab lc  t o  oht : r i~~ ~ a t i d ' a ~ t i o n .  

r 7 There is ill fact 110 a~lnlogy. 111~. action ill this rase is of tile first im- 
pressioil, aud has neither prirlcil~le, : iu t l~or i t~- ,  or illlalop- to support it. 

PER CTKIA~\I .  Alitirmc.d. 

2. A guartlinn is ~)resulnetl to fnl,tlisli ;111 ~~ecewaric's for llis il~fnnt n-artl. :mtl 
a strawer n-110 furiiishes tllrlu. rsc.r]~t ~mtler p c ~ ~ ~ l i a r  circ~umstancei, miist 
take c;Il.e tc~ c~)lltract with t l i ~  cnarilim, otherwise the ~~rorisioll that 
guartli;~lis s1i;rIl not ill their eqwntlitures cscw(1 thr involile nf their ~v;rrtl.; 
~ronltl I)(> r:~in a1111 iluc;~tory. 

PEIRIOS, .T. Thib waq &ht oil the guardian bond of the de fe i~da i~ t  
Cook. Thc amount claimed nb disburs~mcilts e~ceedecl the income, of 
the wards. But the defeildal~t, adnlittilig the geileral rule, iirsisred that  
an exccptioli ought to he made npo11 the fnvts of this c:iqe, nllicli n w e  
as follows : Tlw d c f e i ~ d a ~ ~ t  C'ook n-:IS a1)poiiltcd. in l,s4:3. From 
1840 to 1,543, one 31oo1.e l ~ r d  bee11 tlie guartlial~. The illfauta lir cd u-it11 
their mother cluriiig 1340. C'ook married licr in 1841, and thcp toll- 

tinued to lire ~vit l l  him. One of the itenis of the defnldniit Cook's 
account wnz a cliarge of $36 a year against cncll of the i~ifalits for board 
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for the years 1840-41 and 1842, and i t  was insisted this amount was a 
debt  d u e  by t h c  in fan t s  to the defendant Cook, for the satisfac- 

( 68 ) tion of which he had a right to "encroach" on the principal, the 
income being consumed by his disbursements and those of the 

former guardian, exclus i~e  of this iteni of board, which it is  insisted he  
was a t  liberty to pay out of the principal, because i t  was a d e b t  due by 
his wards when he v7as appointed guardian. 

H i s  Honor was of :L different opii~ion, and we concur with him. I f  
Cook had been guardi:m all of the time i t  is admitted he mould not 
hare  her11 nt liberty thus to exceed the incorne. How can tha t  be done 
indirectly wliich could not ha re  been d m e  directly? How could the in- 
fants, during the guardismship of Jlonre, incur a liability exceeding 
their income, nhi t l i  upon the appointment of Cook as guardian became 
a debt chargeable upon the principal of their estate? Moore, as guard- 
ian, v7as bouiid to furiiish them with necessaries, and was not a t  liberty 
to exceed their income. The infants had no capacity to incur a debt 
exceeding t l ~ e i r  income, eren for necessaries. The  guardiaiir for infants 
are p r e s u m ~ d  to fimnish all necessaries, and a stranger who furnishes 
board or anything else must, escept under peculiar circumstances, take 
care to contract with the guardian, otherwise the provision that  guard- 
inns shall not in their cxpenditures exreed the inconie of wards would 
be \-ail1 and irugator-. 

PER ( ' 1  I K ~ .  Affirmed. 

C1itc.d: ITlrsse!j r.. E t o u i ~ t r e e ,  44 S. C., 112; Ilymax c. Cain, 48 N. C., 
1 1 2 ;  F r c ~ r n a n  I . .  Britlgers, 49 K. C., 4 ;  F e s s e n d e r ,  z .  Jones, 52 K. C., 15. 

--- 
( 69 ) 

EESSETT P. PITT v. WILLIAM D. PETWAY. 

1. Where A. B. ant1 (' were intere.;trd a c  the principal ces t~r is  que trust in a 
drcd of tru\t of elares for the 11ayment of debts in nhich A was the trus- 
tee. and I)$ an agreement 1)etween the three B., a t  a public sale, under the 
deed l ~ p  the tru<tcc, hid off the slaves for the benefit of the three: Held, 
that by this \ale the lr,ml title vectcd in all as tenants in common. 

2. The 1)ositiou that "a trustec cnnnot l~ug at his own sale" must he taken with 
somr qu:~lifications. He may buy at his own sale and ch:lrge himself with 
the hid. my1 the centuix qitc truxt may, a t  their election. hold him bound 
Iby it or map  repudiate the sale :und tront the property as still belonging 
to the trust fund. 

3. In our State it ic hrltl that if a tenant in common takes a slave out of the 
State to 11artc unhnowri and sells him, the cotenants may treat this as a 
cleitruction of the prolwrtg : hut n i a l ~  to a citizen of the State is not 
tantamoui~t to ;I tleetructio~~. and thcrcfore does not amount to a conver- 
\in11 
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A i ~ ~ ~ ~ ~  from Ellis, I . ,  at  E n c d x o \ r ~ ~  Sprilig Term, 18.51. T r o v e r  
for the coiir ersion of a slave nnnied Biuton. 

Tlie plaintiff's prored that the slar e ill question had been the prop- 
erty of o w  Robert 13elcher. ~ ~ 1 1 0 ,  by deed in trnst dated I June.  15-19? 
conr-eyed him, v i t h  other s l a ~ c s ,  for the pa>nient of debts to thc de- 
felldant Pet~vay.  111 1)ecember of the same ycar the defendant exposed 
this and the other slares thus co111eyrd to stile a t  public nuctioil upon 
:I credit of four montlls, the pui c1i:lser g i ~  ing Iloud n i t h  appror ed sure- 
ties. This sale was made ill pursualice of t l ~ e  tcrin; of the said deed of 
trust. One Lc& Belclier bid off' the slare Burton n l t h  otliers, who 
then nen t  iiito his 1)o\se4011 ; a d  by deed dated 1 6  April. 1550, 
the said Lenis Bcl(2llr~r cori~ eyed to tlw 1)lailltiffs >el era1 b l a ~  es by ( 70 ) 
rlanle. and d.;o his ' i t r t c r e a t  ~ i i  t l e g / u c J c  L d c ,  Etltnui~l,  B ~ c ~ t o i ~ ,  
cl~rd Kate , '  to be held b> tlic plaintiffs in trust for the payment of debts 
oxving ?y 11i111. I n  Juile. 1130. the defendant, nlio ~ v : ~ s  also sheriff of 
Edgeconlbe County. took the said slar r into 111s l~osaession under ml e x -  
cution in fa1 or of our L:r~rrellce against the said Robert Belcher a i d  
exposed hiin to public sale, wllt.11 11e K;IS purcllased by oue Arrnstroug, . 
a citizen of Edgecoinbe Count>. . The circmnstxices under ~vllich Lewis 
Belcher bid off' the s l a ~  e at the salc of Robert Belcher's property mere 
as follo~vs : The defcnd:nit Petvx>- m d  o m  Sugg :1nd Lewis TT-ere cred- 
itors of Robert Belcller.  hose cla ihs  n ere pro1 ided for in the said deed 
in  trust to Petn-ay. The said P e t r a y ,  Supg. m d  Belcller. lleld n confe~-- 
erlcc just before tlie s l a ~  es nere  exposed to sale ill l)ecember, l b49 ,  when 
i t  ~ m s  agreed b e t ~ ~ e e n  the tllrcc tlmt as tlley wele all interested in making 
the p rope r t  bring a fa l r  price. the purcllase nunley being prilicipnllp 
applicable to their resl~ectire claims under the said deed in trust, ~mless  
the s l a ~ e s  brought certain prices, ~rllic+ll n r r e  set forth in a paper nhieh  
Sugg tllen held in l ~ i s  hand. t l ~ q  should be bid off by Lenis Belcller for 
the benefit of the tllrce; nucl tllat rhey should 1)c again sold nhen  an  
opportunit)- preqented for the benefit of the said Lcn-is, Petwag, mid 
Sngg. H e  gaTe no note for the purcliase money for the s l a ~ e ,  nor did 
he pay a u r  monc>-. After tliih s ~ l e  it n7a- agleecl hetnccn tlic said Pet-  
~ v a y ,  Sueg. and Lcni, E~ lc l i e r  t l ~ t  lie (Brlcller) ~l1o1&l keel, I ~ o m - & ) i ~  
of tlic slar-e, and that cltllcr of t l ~ t m  ~liould. lrialic n sale of hit11 for t l ~ r  
benefit of t1cc.1~1 n.11ei1 : ~ n  ollportu~lity pr rw~tecl .  That  the sa id  Iklcllrr. 
rvith tlie appror :11 of T'ctn ay. did once offer to sell tlic slare. 

I t  rmq also p r o ~ e d  that 1\11.. Lanre~lce's esecntioli, uildcr nliicll the 
d a r e  was bold by Petma>-, rvas mldcr t h  control of Supg, t l ~ c  judgn~cnt 
harirlp been assigned to one Sorfleet. who held it in trnst for 
Sugg, and that  the said debt v a s  one provided for under the deccl ( 7 1  ) 
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ill trust of the said Iiobert Bclclier. I t  was admitted that the said exe- 
cution prr ,SP gave no valid lien upon the said slare, the said Sngg 
l i a ~  i i ~ g  assellted to the first sale by Petway. 

I t  was p r o ~ e d  by Lewis Belcher that  at the time of making his trust 
decd he declined the request of the plaintiffs to insert the slaves Burto11 
alid others, because, as he told the l)laiiltiffs, it  could not beirefit tlie 
trust then making, but finally yielded to the plaintiffs and iuserted them 
in the form stated. 

The plailitiffr coilteilded that Lewis Belcher acquired a titlc to the 
whole legal interest in tlie s l aw at the said first sale, a d  held him after- 
wards as trustee for said Petway and Sugg, and that  the plaintiffs were 
entitled to recover in this action the full value thereof, they having 
acquired Lewis Belcher's interest ; that if he (Lewis Belclier) only 
acquired one-third interest ill the slave, the plaintiffs were entitled to 

. recorer to the extent of that interest, as the slave had been sold by Pet-  
way, another joint owiler. 

The court was of opinion that Lewis Belcher did not acquire n legal 
title to the entire slave as trustee for Petway and Sugg, as coi l tc~~ded;  

.but that if ally title at all passed from Petway as trustee for Robert 
B~lclier ,  the said Lewis Belcher only acquired title to the extent of one- 
third of the interest in the said slare, and held this as joint owner with 
Pctway and Sugg; and that  it did not appear that  there had been any 
such distinction of the property as would enable the plaintiffs. who had 
Lewis Belcher's interest to maintain, t rorrr  against one of the other 
joint o~vncrs. 

The jury returned a 1-erdict for the defelidailt. Rule for a nex trial. 
Rule discharged. Plaintiff appealed. 

( 7 2  ) R o d m a n  for p l a i n t i f .  
X o o ~ . r  and B iggs  for de fendax t .  

PEARSON, J. The case turns upon tlie legal effect of the sale a i d  de- 
livery to Le~vis Belcher. I t  must hare  operated in  one of three v a y s :  
The slares mere simply "bid in" by Lewis Belcher, acting for tlie trustee, 
so that there 15-as no sale and they contiliued a part  of the original trust 
fund ;  or they were purchased by h im for himself and as agent of the 
defendant Sugg, so as to rest the title in the three as tenants in common; 
or they were purchased by him to be held i11 trust for  himself and the 
defendant and Sugg, the legal title being in himself alone. 

The proof was, the d a r e  in controrersy and three others, together 
with other property, had been conve,~ed by one Robert Belcher to the 
defendant in trust to sell and pay certain debts in which Lewis Belcher, 
the defendaiit. and Sugg were the persons pri~zcipnl ly  i n f ~ r e s t e d .  Before 
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the  sale i t  n as agrc<>d b~tn.rc.11 w i d  Len is Belchrr,  the defciidant, mid 
Slleg tha t  iullcss the ,ila\cs o c r e  riiu u p  :ilro\e errtail1 i11111~, Len-i, 
Belcher should I IECOI~IP the  liurcliaser fo r  the bclrefit of the three, and  
ei ther  of tlicrn n.a. a f t c n m d i  to make sale of them w h c ~ ~ i ~ ~ e r  a fa \  or- 
able oppor t ln~ i ty  o c c u r r d  - l c . r o r d ~ l l g l ~ ,  Len 1. Belcllcr hecame thc  1rlu'- 
chaser aiitl the sl:r\ ps n r r c  dchr crcd to  liim. H e  did not pay  o r  g i ~  e 
his  i ~ o t r  fo r  tlic a i i ~ o n ~ i t  of 111, bid>:  tliiit na,  left as  :I mat ter  of f u n m  
a rraiige~lieiit. 

I t  is o b ~ i o u i  tha t  t l ~ c  object of the  partics \\:is i ~ o t  sinlplv to "hid ill" 
the s l a ~  c. slid nl1o11- them to rrliiaiii :I lrart of t h i ~  original tmbt  fund ,  be- 
cansc there n e w  other prlYoli> roliwriiecl i n  that  f imd,  mid because. upon 
th i s  snpposi t iol~.  there I\ a <  110 oc.casio11 for  a clialipc of possesion alid n o  
reason n 11- tlie tru.tec slioidd dell\ r r  tiic *la\ c- to Len is Brlvlicr. 

I t  remaills to  be dwidcd. (id tlii. sa1(, and  drlir e ry  ~ e s t  the tit le i n  the 
three as  tcliants i n  commoil, o r  tlid it  l e s t  the t ~ t l c  ill Ler ik  
Belclier i n  t rust  f o r  the  tllree? I-Iis IIoiior. n c  tliilik, properly ( 73 ) 
adol'ted the  fornit r co~ichlsioii. T h e  ~ni rc~hase  n as made for  the 
benefit of the three, and they x e r c  to  coiitrlhnte ratably ton-arcis the 
] r i ce .  T h e  iiatliral inforelice, t l l n ~ ,  is tliat thtl t i t lc u7as to  he ~ e s t c d  i n  
the  tlirce miless there \\-a\ some 1rurpo.e to I)(' ;rc.co~nlrliahed by  I es t i i~g  
the  title i n  one to the exclusioil of the others. ITe r a n  see 110 such lmr-  
pose and  reason f o r  cscluding tlic, defci~dal i t  and Sugg f rom the  k g a l  
on ~ i t ~ s h i p .  

I t  is  sugclrstrd that  21, w trustee cailllot 1m\ at  hi. on11 ,air. t l i c i i~  n a, 
n 11ecc.sit~ f o r  Lev15 Bc>lrl~(.r to become 21 trustee fo r  tile defc l~da l i t :  
and  tlii, is ;I reasou. so f a r  :I. he i, co~icerllrd, f o r  e x r l i ~ t l i ~ ~ g  liim from 
the legal o \ \ l ~ e r s l l ~ p .  T h e  lrositioi~ tha t  "a trnstce canilot 1111~ :it l ~ i ,  
on-11 sale" 11111.t he talwn n it11 w i n r  qn'~1ifir;rtion. Hc nxrv lni\ a t  111. 
01\11 salc, and  charge limlself nit11 the  hid : aiicl tlic c ~ \ t u / a  qrcr t~ t i < t  111:1\. 

a t  their  electioil, liold him boiuid b j  it ,  o r  ma! rcpudlatr  the s:tli, :111(1 
t reat  the  p r o p i ~ t ~  as  still bclongiilg to t l ~ c  t r n ~ t  fni~ci.  T l i i ~  r o i ~ v q i i i w w  
follov i, n-l~cther  tht, l i~irchnsr  is made hy tht, i ~ i s t r i i n l e i ~ t a l i t ~  of :ill 

agent o r  tha t  of oil? n h o  iq to hold ~ l ~ c  titlc as  trustee. T l ~ i .  wgnc i t io i~ .  
t l l e ~ ~ ,  lias 110 n eight ; :uid the fa r t  that  the d e f r l i d a ~ ~ t  n ni t l l ~  1)rrwll n h o  
made  the w l c  f a ~ o r s  the o ~ ~ e  .iie\r- as  11111ch n i  the otliilr, :i11c1 ni,  :irr lcft 
to  adopt tlle 11atur;11 ~ ~ i f e r e i l c c  tha t  the  tlt le n a s  to  he ill t l ~ i ~  tlirer ill 
the  absence of ally r e a m 1  for  \ e k t i ~ ~ g  it  in  one to  the esclu4oll of thc~ 
other  t v o ,  except as  c i s t ~ r z  y ~ r r  f l  ~ c f .  

It x a s  tlieii insisted tha t  ~f t h i y  were te l la l~t-  i n  c o n i i i ~ o ~ ~  the tli$tli~d- 
a n t  had so conrerted the slal t, as  to entitle the  plaintiff'. to r c c o ~ c r  ail 
ciliyuot par t  of the r a l u e  i n  tllc sanic way as  if he had t lc~troved tliil 
propert,v. Tlir ronr ersioli coiisistrd in thi, : the dcfe~id:il~t.  a i  sheriff. 
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sold the s l a ~ e  under an  execution in favor of Sngg, and he was bought 
1). onr -Irn~strong, "a  cit/zrjil of E d g w o i n b c  County. ' 

( 74 ) The rule as betv-eeri tenants ill common is, that  one cannot 
maintain trover unless there he a destruction of the property. 

The  first exc.eption mad[>-if it can be tcrnlcd an  exception-was where 
a tenant in conlmon of a shil) hat1 it repaired, the name changed, arid 
ient it to thc East  Indies, where he sold it and aplpropriated the whole 
price to his own use. This was lleld to bc "tantamount to a destruction," 
because the cotenants coidd not follow it.  I n  our State i t  is held that  
if a tenant in common takes a i l a ~ e  out of the State to parts unknown 
and sells him, the cotclionts may treat this as a destruction of the prop- 
ertv. Rut  the idea that  a sale to "a citize11 of the count." is "tanta- 
mount to a destruction" is now a d ~ a n c e d  for the first time, and cannot 
be sustained withont putting a tenant in common upon the footing of a 
mere wrongdoer, with whom there is  no privity, for which position there 
is no authority and no reason. 

PER CI-RIAJI. Affirmed. 

Cited: Pit t  1.. Albritton, post, 77;  Robinson I . .  Clark, 52 S. C., 564; 
Roberts I*. Roberts, 65 K. C., 28; Grim T .  Wicker,  80 K. C., 344; Strauss 
1 ) .  Crawford, 89 3'. C., 150; Xhearin Y. Riggsbee, 97 N.  C., 219; Moore 
7.. E I I T P ,  101 S. C., 15;  Tl'aller P. Bolling, 108 S. C., 294; Do!y7c 1 . .  Rush ,  
I71  N. C., 12. 

F R A X K L I S  G.  P I T T  ET AX,. v. RLTRTOS G ALBRITTOS. 

Where n bailmmt is made hy one of tn-o tenants in common and the hailee 
undertakes to hold for him and suhject to his order alone, the hailee is not 
estopped as to the other tenant in common. hut in an action hy the two 
jointly against him may show that the true title is in a third person. 

( 75 ) APPEAL from Ellis, .J., at  PITT Spring Term, 1851. 
T ~ o l w  on a bailment to the d ~ f e n d a n t  for the ~ a l u e  of two 

slaws, E d m ~ m d  and Luke. On the tr ial  i t  was prored that  one of the 
plaintiffs, Franlilin Pi t t ,  in J u ~ l e ,  1850, brou& to the defendant, who 
mas sheriff of P i t t  County, the two s laws and requested him to keep 
tllcm in the common jail until he shoiild call for them himself or  by his 
order. The defendant received them on those terms. In  August follom- 
ing, the said Franklin P i t t  came and demanded the slaaes of the defend- 
ant, and the drfendant stated that  he had delivered them to a J I r .  Pet-  
way, who had claimed the right to possess them. 

62 



The plaintiffs then offered in  c\idencc a deed in trust executed by one 
Lewis Belcher to the plaintiffs in April,  ISSO, c o n w ~ i n g  to them in 
trust the said s l a ~ e s .  The plaintiffs further pro\ed that the said slarrs 
had been in the p o s s e 4 o l ~  of Lewis Belclicr before rlle making of the 
said deed. 111 the course of the c3ross-exaniinatio~~ of the 1iritnesse3 
offered by tlir plaint~ffs, the defendant made inquir!- into tlic titlc of 
the s l a ~  es tendiug to &TI- that it  was in one Robert Belcller. The plain- 
tiffs objected to this riideuce on the gronl~d tliat the defendant being 
their hailce lie could not d c u ~  their titlc. and tllr objection x r s  su~ta ined.  
The plaintiffs tl~eli offered e\ldence of the raluc of the sltar es and cloied 
their case. The defendant objected that  the plaintiffs had liot entitled 
the imel~ es to a rerdict, hecause oiilg one of the Id:tilitiffs had bailed the 
slaws, m ~ d  only one could sustain the action simply b>- showing a hail- 
ment ni thont titlc b>- Ilim to the defendant; and that  as the other plain- 
tiff, in order to entitle liin~self to a verdict, was obliged to show title, 
the defendant was at liberty also to m e t  the question of title and show 
a cliffwent and superior one. But the court ~ m s  of opinion with the 
plaintiff. Thereupon tlie defendant proposed to show that the dares  
were at the timc of deli7 era to hill1 and the surrender Ly llim the prop- 
erty of the said P e t r a g :  that the said Pet~i .a~- ,  as sheriff of Edge- 
conibe County, had, mldcr an execution issniiip on a judgment ( 7 6  ) 
obtained at J1;r~- c20nrt, 1\49, of that co~ultv,  lcvietl on tllc said 
slarrs in Jmic  follon.ing, and retlirnctl his I c ~ y  without v l c  to h p u s t ,  
1849; that  a r ~ n d i t i o t l i  P I ~ I O U U ~  issued froin ,111gus.t, 1%R. to S o ~ e r n b r ~ r ,  
1849, commanding him to sell the saiJ  slares, and another from May, 
1850, conl~nanding him lilie~vise to sell the said slaves, mid that  the 
slares liaring heen ~ i t l i d r a u  n from Edgccomhe, thc said Pe tvag  claimed 
then1 while in cllqtodv of the defendm~t by ~ i r t l i c  of 1li.i l ey -  aforesaid, 
arid the d c f e n d a ~ ~ t  had mrrelldered t lmn  t o  him Tlic plaintiffs ~ x -  
ccpted to this eridcnce, and the cowt  rejccttd it a,; i r r e l e~an t  to any 
matter of defrreriw to tlie action. Thereupon the defendant offcwd to 
sho~v tliat in IS49 o i ~ c  I?ohn.t Belclln, r a s  tlie o r n e r  of the said i l a ~  
and had exec~itrcl to tlir sirid P c t ~ m y  n d c ~ d  ill trliqt d d ~  p ~ ~ ~ - c d  aud 
registered conre+ig them to him for the p r p o . t  of payilir: his debt.;; 
that in Deccniber of that - e a r  the s l a ~ e s  had hem \old. and hg T i r t w  of 
an agreement made hrfore the sale htn-pen tllml. the \aid Lc.v-is Belclicr 
bid them off as tlie joint propcrta of himself. the. wid  P r t ~ ~ a y .  arid one 
Sngg; that  after the snle the slaws ~ w t i t  illto the posqession of thc wid  
Lewis Belchcr, mid $0 con t inud  luitil. ('and for qn111e time afternx~ds." 
the said Lc~vis Brlclier cxccutcd his dccd ill trnsr which the plaintiffs 
had read;  that c111rinc the n.holc timc the $lax cq n-ere ill tlie pos+i.;ion 
of the said Len-is I k l c h ~ r  hrfore the eieci~tlciu of tlic deed to tlic I ) la i~ i -  
tiff, lie claimed to hold the slnreq as tenant ill common TI-it11 tllc said 
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Sugg a i d  Petway; and at the time of executing the said deed, he stated 
to the p l a i~~ t i f f s  his iiitercst to he such and 110 more, and that  the deed 
was made and accepted upon such information to the plaintiffs. And 
the dcfe i ida~~t  arerred that the said Petway claimed tlie right to possess 
said slaves as olle of the tenants in common with the said Lewis Belcher 
or his assignee, and had received them on this claim of r ight;  and to 

this cnd, as a complete defense as well as for the purpose of de- 
( 77 ) t e rmi i~ i l~g  the. damages, if the plaintiit's were entitled to recowr 

at all, the drfendaiit declared this purpose ill offeri i~g it. But  the 
court dcclii~ed to receiw the evidence for ally purpose. h d  the jury, 
n i~de r  the i~~st rnc t ions  of the court, reildered a verdict for the full value 
of the slaws. JYlwreul)oi~ the defei~dtnlt obtaiued a rule oil the plain- 
tiffs to show canse why a new trial should not be granted:  

First. Because the ~)laiiltiffs oli the proof were not entitled to main- 
tain thc action jointly. 

Sccoild. Because of the rejection of proper t c s t i m o ~ ~ y  offtwd by the 
def(~i~dalits. 

R111c. discharged. Jlldgment for plaintiffs. ,il)peal. 

PE \RWS, J .  The title of the s1:ires ~ e s t e d  in  Lewis Belcher, P e t w y ,  
and Pnpg a. teiiaiits in conmon. Pitt z.. Petzcciy, an te ,  69. -1fter the 
delivcry to 1,ewis Belcher he c o n r e p d  all of "his interest" to the plain- 
tiffs ill trn5t; aild aftrrv-ards, olle of the plaintiffs, Frai~kli i i  P i t t ,  de- 
l i ~ t ~ r e d  tlie tn-o ilaltJs i ~ o ~ \ -  s11ed for to tlic defendant, the jailcr of P i t t  
('o1111t~7, t o  he kel)t for the said F'ral~klin niitil he called for them. The 
tlt~fendatit nfier\vartlq dclircrt-d tl~ern to onc Petway, on(, of the tenants 
ill coninloll, so that ~~-2ie1i called on for tllcrn by P i t t  h(, was not able to 
deliver t h ~ m ,  and this action is brought by the two Pit ts ,  to whom they 
were conveyed b -  Lrwis Belcher. 

Oil tlie trial the plaintiffs proved the bailment by Franklin P i t t  to 
tlw defendant a~i t l  his faiIure to deli\-er the slaws on demand. They 
the11 rvad ill evidence the deed from Lewis Belclwr to  them, and prored 
the. vahw of the s l a ~  es, a11d rested the case. The defendant offered to 

sllow that Petway was a teiia~it in common with the p la i~~t i f fs ,  
( 7 8  ) a i ~ d  that, oil demand, he had delivered the slaves to him. Hi s  

Iloiior rejected this e~idence ,  being of opinion that  the defendant 
\\-as bound as bailee and could not be heard to deny the title of the plairl- 
riffs. There is error. 

I f  Franklin Pi t t  had sued on the contract of bailment, it may be that  
the defendant would ha re  been bound by it  and estopped from showi~ig 
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the facts, for, although a bailee may ewuse himself b -  proring that  he 
delirered the article ou demand to.the true onner, this is on the ground 
that  he could ha re  been estopped by the true owner to deliver the article 
and it x-as not v;orth while to stand a suit. But when a bailment is  
made bv a tenant in conln~on and the bailee undertakes to hold for him 
and subjcct to his order alolie, the bailee cannot excuse himself bg s11on.- 
ing a delirery to the other tenant in common, for he could not h m e  
conipellecl him to do so hg action, and there v a s  consequent1~- no iieccs- 
sity for it. 

I n  this case the :~ction is t r o ~ e r  by the t ~ r o  F i t t s ;  and although the 
case states they declared in t r o ~ e r  "on a bnilment," that  can make no 
difference. for the cist of tlic action is that the defendant, being in  pos- 
session of the property. ccmrcrted it ~ ~ ~ o n g f u l l y .  To silctain the action 
in  the name of the t ~ r o  it Tvas nccessarg to depart from the special bail- 
ment and r c l ~  on the title to shew that  by implication of lam the bail- 
inent xras made by the m i t i l i , t s .  This opened the whole title; and the 
same implication ~ r h i c h  let in Bennett P i t t  (and ~v!,ich TIXS necessary 
to sustain the action in  t h ~  name of the two) also let in Sugg and Pet-  
TTX? as part  on-ners and pi~rt ies to the contract of bailinent; and so the 
defendant de l i~ercd  the property to one of the parties to the coritrac*t, 
vhich  is a defense aT:~ilable under the general issue, because i t  is n per- 
formance of the terms of the hailment. 

The idea th:it there ought to hare   bee,^ a plea in abatement for i 79 ) 
nonjoinder has no bearing. 
PER Cr-nr m. T7r i7 i t v  d c  n o /  o. 

- 1 w ~  \T, f~ om Ell i q .  J . ,  a t  PERQL III \I\ I Spring T e ~ i n ,  1831. 
-1  ~ w m p i f  in two co~unts: First, on a special contract for the sal(> to 

the defendants of ten coils of fishing rope, a t  the price of 139i cents pel. 
polmd: a ~ ~ d ,  qccondly, on a quniztum 1 ~ 7 e b i t  for goods, Tares, and mer- 
chandise bold and dc1i:crcd I t  appeared from the eridence that  the 

5-24 65 



IS THE Srl'l<E1\IE COURT. [84 

plaintiffs xere incrcllaiits in tlie city of Sorfol l~,  a i d  the defendants 
were cngaged in fishing ope~.ations in,the sl)ring of 1848 on the C h o ~ i ~ u l  
R i ~ e r ,  in the county of JIertford. h d  the plaintiffs prored by one 
Kingfield, their clerk, that in tlie latte;. part of 1847 one of the defend- 
ants-he did not know whic11-left a rerhal order with the plaintiffs to 

send tlieni tell coils of fishing rope; tliat the plaintiffs did not 
( 80 ) then hare the rope on hand; that he lrne~v nothing of any bar- 

gaiu bctmeen the parties as to the rope, but that he only knew 
that it was forwarded to the defendants in February, 1849, and that the 
price at  ~id~icli  the rope vas  charged by the plaintiffs in their account 
against the defendants, to wit, 13:g cents per pound, was the same as 
that usually charged by the plaintiffs to their other customers. And in 
reply to a question of the plaintiffs as to the quality of the rope, the 
witness further said that the quality TI-as good and such as they sold to 
others for fishing purposes. The rope was 2r2 inches in diameter and 
the kind of rope used in hauling seines. I t  further appeared that the 
rope came to hand and was used by the defendants in their said business. 

The defendants then offered to pro'e that the rope was of bad quality; 
that within two days after they comn~enced using it it repeatedly broke 
and prorcd to be rotten and defective in quality; that it Tvas of little use 
and they had to procure other rope in the place of it. 

This evidence mas objected to by the plaintiffs and rejected by tlie 
court. But the court held tliat the defendants might show, and could 
only shorn, what was the marke t  price generally of rope of this kind at 
the time of sale, but could not show what n7as the real or actual ralue 
of the article sold so as to reduce the amount which the plaintiffs would 
b~ cntitlcd to rerorer bclow the marX.pt price of the article at the time. 
The defendants thcn prored that the market price at  the time n7as 12'4 
cents per pound for such rope, and the plaintiffs had a verdict accord- 
. - 
~ngly.  

Rule on the plaintiffs for a nen7 trial. Rule set aside, a i d  judgment 
for the plaintiffs. Appeal. 

TV. S. TI. S m i t h  for  plaintiffs. 
.Jordan and Bragg for defendants.  

( 81 ) P ~ a ~ s o s .  J. I t  was held in Dicksor I * .  Jordan ,  33 S. C., 166, 
that no warranty of quality is i r n p l i ~ d  in the sale of goods. -111 

attempt is made to distinguish the ease as it nom comes up, because it 
appears now no price v7as agreed on, whereas before it 71-as stated that 
"the rope" was sold at  the price of 133h cents per pound. S o  stress was 
laid in the opinion on the fact that there mas an agreed price, and the 
circumstance that no price was expressly agreed on cannot distinguish 
this case and take it out of the general principle then announced. 
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I f  a defelidal~t is not alloned to abatp the aniount of damages for a 
breach of contr:rc.t in failing to pa>- for goods sold and delivered when 
tlle price Iws  agreed 011 b! proof of their inferior quality, it  ~vould be 
singular if lie x i s  allon-ed to do so because tlie price had riot been es- 
press17 agreed 011. 

I t  xTas said, f i ~ r r c  the action was on nil express contract; h e w  i t  is on 
an  implied contract; and as the plaintiff must declare on the "qunntum 
rnlebit" the question of ralue is open. We deny the premises from 
which this c.onc.lusion is dran-n. The contract in both cases is an  express 
oue, the only difference being that  in one the parties fix on the price, 
in the other lea-ce it to be inferred from the circumstances, and the in- 
ference is that  the one agreed to take and tlie other to gire tlie selling 
price, or, as it is termed in the ease, the market price. I f  the vendor 
demands more it is his duty to make i t  kno\vn; if the vendee is not will- 
ing to give i t  he must say so. Silence is taken for consent to give and 
take the market price. Xeither party is allo~ved to take advantage from 
the fact that  the dealing mas upon this mutual understanding. 

A doctor is seilt for, and attends day and night upon a slare. I t  ~vould 
be singular if the olvner when sued for the sen-ices should ii~sist "no 
price 11-as agreed on," the declaration is upon a " y u u n t u m  nlemit," and 
I r n a ~  show, in abatement of the damages, that the slave died, and so 
tlle sen-ices were of no ralue. I f  a carpenter ~~-orlcs day after day 
according to instructions, and the building is of no use because ( 82 ) 
of a defect in the plaii, can the eniplo,~er on that  ground he 
allowed ail abatement from the wages ordinari l-  demanded and paid to 
carpenters ? 

From the argulueilt and the cases cited (those referred to in 2 Gr.  
Er., 136, note 4) ,  n-e prewme the couiisel has fallen illto a misappre- 
he~ision, by not a d ~ c r t i ~ l g  to tlie distinction, betvren a case like the 
present, where the contract is elprcss, and an action 011 a coiltract im- 
plied hy l av ,  as n-hcn one agrces to h i l d  a house according to certain 
specification for a g i ~ e n  s lm,  but does not build the house according to 
contract, and therefore cannot maintain an  actioii on it. Still, if the 
other party takes any benefit from liis labor and materials, t h e  l n ~  will 
i m p l y ,  from his doing so, ti p~vmise dc bone e t  THO to pa? what the 
labor and nlaterials are worth to him. Herc the question of \-due is 
open; ~ ~ i t h  this restriction, howerer, that  the price agreed on is the 
"standard" and cannot be exceeded, and tlle rule is, if the house, built 
according to contract, be ~vor th  the sum agreed on, 11ov much should be 
allowed for  it built as i t  i s ?  I n  such a case i t  would be out of the 
question to allow the plaintiff to recover according to workman's wages 
o r  the rates of the trade, so much per square, for  i t  may be the defend- 
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ant would not hare had the house built but for the r-ery low price at  
which the plaintiff agreed to do it. 

PER CURIAM. Sffirmed. 

Cited:  F a r m ~ r  c. Francis, post, 284; Oclom r .  Harrison, 46 S. C., 
404; IT'crldo c. FIcrls~y, 48 S. C., 108; IIobbs r .  Ridclick, 50 K. C., 82. 

1. If at the time a judgment is obtained the parties agree that an execution 
shall not issue foT a certain time, which is duly entered of record, the 
time 117ithin m-hich a plaintiff can talie out his esecution is extended to 
twelve zuontl~s and a day from the termination of the specified time. and 
no execution can r~gi~larly issue in the meantime except by order of the 
court. 

2. When a juclgrnent is confessed upon terms, which are duly entered. it i.: in  
effect a conditional jndgment, and the court will talie notice of the terrni 
and enforce them. 

S. Where n rule or order is entered on the record by a proper officer of the 
court in the clerk's office. but (luring term time, and the conrt meet\ and 
sits afterward<. the conclusion of Ian- is thnt it wai recognized and adopte~l 
by the court. 

- ~ P P E I L  from Dick,  J., at P E R Q ~  I x a s s  Spring Term, 1851. 
Rule on the defendant obtained by the plaintiff, after due notic? 

gir-en him, a t  May Term, 1850, of the county court of Perquimans 
County, to shov cause why an execution of fieri facias, which he had 
caused to be issued on a judgment recovered by him against the plain- 
tiff John S. Wood at the preceding term of the court should not be set 
aside. The rule  ha^-ing been made absolute in the county court and the 
conrt hal-ing ordered the said execution to be set aside, the defendant 
appealed to the Superior Court. 

r p o n  the hearing of the case in this Court the following mere the 
facts: 

The defendant's intestate, Xiles Dail, recorered a t  February Term, 
1850, of Perquimans County Court, against the plaintiff John S. Wood, 

judgment for the sum of . . .. .. dollars, with costs of suit, and 
( 83 ) caused an esecution, tested of that term, and returnable to the 

May term following, to be issued on the .... ... . day of .. - -  .. --  , 
against the property of the said Wood, and on the same day delivered 

65 



r;. C.] J U S E  TERN, 1831. 

to the sheriff of Perquimans County aforesaid. Subsequently, to Feb- 
ruary term of Perquimans County Court aforesaid, to v i t ,  a t  the t e r m  
of the Superior Courts held in the counties of Perquimans and Pasquo- 
tank, respectirely, in the month of April of that  year, the other per- 
som, who are plaintiffs sererallp, recorered judgments in those courts 
against the said John S. Wood, on each of which executions of fieri 
fucias were issued shortly thereafter, to v i t ,  on the ...... ..day of .... -. - .. 
of the same pear, which were on the same day delivered to the sheriff 
of Perquimans, and 11-ere returnable to the Fal l  Term, IS50, of those 
courts, respectirely. 

Vnder these executions and the execution of the defendant Bagley 
which afterwards came into his hands as stated, the sheriff made sale 
of the property of the said John Wood, and holds the proceeds of the 
sale i n  his hands unappropriated. 

The judgments recorered by the several plaintiffs were by default on 
writs, of which the said TT'ood accepted service during the latter part  of 
the meek of the said Superior Courts. 

Accompanying the judgment, as entered upon behalf of the said Dail  
against John S. TTood and immediately underneath, appears the follow- 
ing entry on the docket i n  t l ~ a t  cause, to wi t :  

"Stay execution till X a v  court, and thereafter till called for." 
I t  was in proof that  this entry xvas made on Thursday of the Feb- 

ruary term aforesaid of the court i n  the office of the county court clerli. 
which is in tlic conrthonse, i n  the presence both of the said Dai l  and 
the said TT'ood b- the connty conrt clerk under the direction of 
the defendaiit Dail. and that no conrt sat on that  day or the ( 95 ) 
nest day. 

Tlw ~ i r c ~ i n ~ ~ t a n c e ~  under TI hid1 this entry n w  made in the case were 
as follom : 

After j i id~ment  had been rendered in the case of Dir2 I .  IT'oocl the 
wid  John S. TTood c.allcd on tlic said Dail to kno~x- if execution m s  to 
be i\sued, a ~ ~ d  stated that Iir did ~ i o t  cr-ish to prejudice his debt. hnt it 
~vould not be colircliimt for liim to pay it before X a y  telm, and per- 
haps not beforcl A\liellst term of c20nrt. The said I ) J ~  swgested t!mt 
under the ndxicc of tlw roiln-el I ~ c  preferred that his execution qhould 
ishue, but not lw eliforceil. To this the s:licl T o o d  ansnered that  that 
nrrmigcn~ent 7~011ld not w i t  Iiim. m d  t!lat he could appeal and keep i t  
off longer; and therenpoli the said ])nil, turning to tlie clerli, instructed 
him to 111alz tlic e l~t r j -  of the stay, as already described, and it v a s  done. 
r 7 l l ip  eaecutioii, :it tlw iu.r:mc.c> of I)ail, v a s  for $1.700 or thereabouts: 
and the ewc.ntio~~s ill fal-or of the 1)lnilitiffc ullier than TT'ood amounted 
to about $8,000. TI l~ilcl the proc.ecd- of d c  of .aid TVnocl'. property in 
tlic h:uds of tlie sheriff ncrc  about $4.000. 
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I t  further appeared that ,  according to tlie practice and usages in  the 
county conrt of Y e r q l ~ i m a ~ ~ s ,  rules and other orders are taken and rn- 
tered on the docket in the county court clerk's office at any time during 
the week until Saturda?, when the court adjourns, and that  the said 
court did sit and transact busi~less on Saturday of the February term 
aforesaid, not having adjouriied mltil that day. 

The court was of opinion on thc abole statement of facts that  the 
entry on the docket was merely a prirate agreement between Dail  and 
Wood and riot a rrcord of the court. I t  therefore ordered that  the 
judgment of the cou~ity coni-t be rerersed and the rule discharged. From 
which judgment the plaintiffs appealed. 

( 56 ) TI'. S. H.  ,Trnith f o r  plaintif fs.  
Heath for t l ~ f c n d a n t .  

?;ASH, J. The i~itcstate recovered a judgment in the county court of 
Perquimans against John  S. aaood. When the judgment was obtained 
it was agreed between the parties that if the defeiidant would not appeal 
to the Superior Court a cessat czecutio until the succeeding N a y  term 
of the court should be entered. Alccordingly, the following entry was 
made upon the docket: "Stay execution until May term, and thereafter 
until called for." Between the February term, when the judgment was 
obtained, and the N a y  term following of the county court a term of the 
Superior Court interrel~ed, a t  which judgments were confessed to his 
otlicr creditors by J. S. Wood. Thereupon tlie intestate n a i l  caused the 

esecutiori in co~itrorersy to issue upon his judgment before the 
( HS ) expiration of the time agreed on. r p o ~ ~  the application of Wood 

and the plaintiffs ill the judgnwnts confessed the county court at 
May term set it aside, and Dail  appealed. Ti1 tlie Superior court the 
order of the couiity court was reversed upon the ground that  the order 
entered on the docket was a private agreemeilt between tlie parties aud 
not a record of the conrt. 

I n  this opinion v e  do not concur. Tile agreement 11po11 being elitcred 
on the record of the court i n  tlie manner this was became a rule of 
conrt, vcstiug in the partics l ~ g a l  rights w-hich it ~ a s  the dnty of tlie 
court to protect. -Ifter a firid judgment in far or  of a plaintiff, he ia 
elltitled to his esecution and niay take it out a t  any time  ith hill a year 
alld H day. ~ r h e r e  the parties remain the same. I f ,  ho~rever, a writ of 
emor is brought, or the parties at the time the judgment is obtained 
agree that  an rxec~i t io~l  shall not issue for a ccrtain time, which is  duly 
entered of rcvxd,  the time n~i th in  ~ ~ ~ h i c l i  the plainti8 can take out his 
esccntioli is estended to tn-elre months and a clay from tlw decision on 



tlie n r i t  of emor. o r  t 1 1 ~  tr~rllii l iatiol~ of tlir spc~rifietl t ime, ;111cl 110 r\ccll- 
t ion call r~g111:lrIy i s \ w  ill tlic i i m ~ l i t i m r  e x ( ~ p t  137 order  of tlicl court. 
2 'I'itld'i Praca.. 994;  1 1Iocl. Kep.. 20. 1 1 1  lii. f i n t  ~ o l l u r ~ e ,  p>igcs iX, 
Jh.  Tidtl *tutt>. tliat n-lie11 a jlldglllr~lt i i  ( w ~ i f c ~ w l  1lpo11 terms n.hic,l~ 
:ire t11117 elitered. it  is, i n  effwt, a m l ~ d i t i o l ~ a l  jndgmcnt, and  tlle court 
n-ill takc notice of tllr tcrlns auil m f o w e  them. H e r e  the  judgment be- 
came, by  the a ~ r c e m n i t  of thc partie,. a conditional j ldgmeat ,  so f:rr 
a.: the  c s c c u r i o ~ ~  n as cxmwrl~ed. Tllc c l e f ~ l ~ d , r ~ l t  ill the original action 
hat1 a riglit to :rppeal to tllc Superior  ('o1u.t. The  effect of his  so doing 
~vonld  h a r e  b w l  to I ac2:rtc. tlic judgmclit, delay the p l a i ~ ~ t i f f ,  a n d  p u t  
h im to trouble aud  es1)ensc of another  trial.  T o  a ~ o i d  these results 
Dai l ,  the plaintiff, agrced to a wcwf e.1 c c  lrflo f o r  a limited time. T h i s  
m i s  entered on the records of tllc rour t  a t  thc insta11c.c of the  part ies  and  
ill their  presence Lg a prol)cr oiiicer of the court. Th is  ~ v a s  done ill the 
clerk's office during term-tinw. and  the  court met a d  sat on tlie 
second d a y  a f t e r ;  so tha t  the co~lc lns io l~  of la\\- is that  it  n7as ( s!) ) 
rrcognizcd alrd adopted b it. I t  thereby h c c a n ~ e  a ruli. of the  
court and  beyond the ac t io l~  of r i ther  of the parties n i t h o u t  i t>  o r d ~ r .  
T h e  esecutioll ill t h i i  case ~r .as  inl1)ro~)crly I ~ Y W C ~ ,  not because the rnl(x 
of court I acated tlle jndgment. but  becallhe it  riolatecl tha t  rule o r  order. 
Tha t  tllc county court liad the 1)onvr to  sct i t  :\side on the app l ica t io~i  
of J .  S. 1J700d, nl io  n as  the defeltdirnt. is  -1lon1l i n  ( 'otly 1 % .  Qui l l i c .  2d 
11'. C'., 193, alid t l i q  were right ill so tloing. 

TTe t l i i ~ ~ l i  tlicrc n.::s e r ror  ili the c o ~ l r t  belon-. Thc  j l tdgl~irnt  i. tlicrc- 
fore re\erqecl and tliat of thi> c.oiuit\ c o t l ~ ~ t  athrr~led. 

PER C'I RI  111 rT~lclzl~iellt accorili~iglv. 
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4. Whether the decision in the Superior Court is one purely in the discretion 
of the judge or one which is subject to review here, the judgment is final 
and conclusive, because the Supreme Court is a court for the correction of 
errors in matters of lam and not matters of fact. 

,IFPEAL from Dick,  .J.. at PERQL-IJ~ASS Spring Term, 1851. The 
facts of the case appear in the opinion. 

I f e a t h  f o r  p l a i n t i f .  
IT'.  S. If. S m i t h  for & f e u d a n t .  

S a s ~ r ,  J. This is a branch of W o o d  1 % .  Bagley ,  an te ,  83, the parties 
being rerersed. The motion in that case was to set aside the execution, 
in this to amend the record. The facts in both cases are the same and 
need not be repeated here. The motion in this case mas to strike out of 
the record the cessat emecutio entered at  the time the original judgment 
was obtained. Upon due consideration the county court refused so to 

amend the record and an appeal was taken by the plaintiff to the 
( 91 ) Superior Court, where the judgment of the county court, as 

stated in the case, was affirmed, and an appeal taken to this Court. 
Every court has the control of its own records, and may alter or 

amend them, or refuse to do so, at their discretion. So f i r  as the action 
of the county court is concerned the exercise of this discretion is subject 
to the revision of the Superior Court, to which an appeal lies by act of 
1836, Rer. St., ch. 4, see. 1, from every judgment, sentence, or decree 
made by it. There are some cases in which no appeal lies, but this is 
not one of them. Where an appeal is properly taken it racates the judg- 
melit, and the trial in tlie appellate court is de noco  as if no such judg- 
ment had been obtained in the county court, and the motion to amend 
is made in the Superior Court as if for the first time. And in consider- 
ing the motion the latter Court is not coilfined to the erideiice in the 
court below, but may hear, and will hear, any additional or ilew ex-i- 
de11c.e n.hich may be offered by the parties. Whether the decision in this 
caw was one of amendnient, ~idlich is purely In the discretion of the 
judge. or one which is subject to review here, TTe equally think tlie judg- 
ment is final arid should be affirmed, for the reason this is a court for 
tlic correction of error? in matters of law and not matters of fact. 
These principles arc abundantly shown by tlie eases of Qltidt 1 3 .   boo,^, 
27 X. C., I) ; Gallozua?j 1 , .  JIcKethnrz, ib., 12, and DicX~inso~l  1 . .  Lippett, 
31 S. C., 163, and more full? i11 the recent case of B ~ i t t  1 . .  Ptrtfersoiz. 
32 S. C., 300. The case shorn that thc same c~idence n-as laid before 
tllc judgc belon- as was snbinitted to thc co~u:tp court, and the case mas 
Iioard I)\- hi.; TToi~or "npol~ the eridtwcc ~ ~ ~ l m i t t c ~ d . "  His  decision, tlicre- 
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fore, mus t  be final. W e  cannot look into the  facts  upon which h i s  judg- 
ment  was  founded, i t  being a judglveiit g i r e n  i n  the  exercise of a dis- 
cret ionary power. 

PER Cu~caa r .  Affirmed. 

C'ited: J o n e s  c. J o n e s ,  post ,  9 9 ;  S i m o n t o n  r .  C h a p l e y ,  64 S. C., 153;  
P e r r y  1.. dclarns,  S3 S. C. ,  268;  H i n t o n  1 % .  R o a c h ,  95 S. C., 111; 8. 7%.  

Jl'arren, ib., 676;  Xi l l s  r .  XcDaniel ,  1 6 1  S. C.. 11.5. 

WILLIAJI T. HTbIAN v. WILLIAM K. A. WILLIARIS. 
( 92 

3. h bequeathed as  follo~vs: "I loan to mj wife Charity one negro man, 
Primu." (arid other negroes) ; "alw. <he may take choice of any one of 
the negro girls belonging to my estate which I ma; not qire away," etc.. 
"ant1 at  the death of m~ wife, the Ilearoes I hare loalied to my wife, and 
their iucreaie. I  ant to he equally diridcd between my four grandchil- 
dren. X B.. etc." Held,  that the \rife took n life e.tate only in the wgro  
girl selected by her from tllo\e not giver1 a n  a:. 

9 h resid~iary clau\e operates as a limitation of the i1ltere.t of the tenant for 
life and pa%eq i t  over a s  ebectuallj- as  if there had been an espresq limi- 
tation o ~ e r  of the cpecific thing 

APPEAL f r o m  DicX, J., a t  MARTIS Special J u n e  Term, 1851. 
D ~ l i n z r e  f o r  a slare. Hastx-. and  n horse, ~ ~ h i c h  was decided on  a case 

agreed. J a m c s  Burne t t  by  his  n-ill bequeatlled a n d  d e ~  ised as  follows: " 
"Item Firs t .  I loan to my ~ ~ i f e  Char i ty  one negro nlan P r i m u s ,  one 

negro TI-omail X a h a l y .  one boj- Hampton ,  a n d  negro Tvolllan A m y ;  also, 
111y ~ v i f e  ma? take c1ioic.e of any  orle of the ncgro girls belonging t o  m y  
estate which I ma\- not give axrag ;  also t v o  head of horses such as  she 
m a y  th ink  1ir01)~r  to take : also all 111:- c1carc.d l and  and as  ninch of the  
11 oodland as  she niax- tli iuk proper ; a i d  at  the  death of 111:- d e  the  
n e ~ r o e s I  I I J T  c loaned to illy \rife a n d  their  Increase I TT a n t  to  be equally 
dir idcd betncc~ll 111: four  grandcliildrrn, H e n r y  R. IVatt.;. J a m e s  I-I. 
TTatts. Chari t j -  ~ l i t c l w l l ,  and  Xar! Xi tche l l :  also, the l and  I lmre  
loaned to m y  \\-if(.. a t  lier deatli. I ~ r i s b  f o r  i t  to be dir ided b e t r e e n  1117 
t n o  ~1-aildcllilclrc11, I-Icnry I?. T a t t s  a i d  J a m e s  H. Watt-." 

Then follo\rs d i spo~i t ions  of slar t s  niid other  i n  tliree ( 93 ) 
clauses. a ~ i d  thcn this  i t em:  

"Fiftldj-. -211 the ncgroes mid pro1iert~- of ?r e ry  liintl ~r l i ic l i  I ha\-e no t  
g i r e n  away  Ilcrc~inhefoi~e T ~ v i s h  my esecutor to  sell cno l~gh  of .aid prop- 
r r t ~  to  pay m v  dchts. m d  the hnlaiicc to  be equal17 d i ~ i d c d  bctxeen m y  
s'lid gr:nidclnltlren. 1lcnr:- R. TT':~tts n ~ l d  .Tame; H. TT'att.." 
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The testator left two negro girls not specifically bequeathed to any 
other person, aud his vidow took one of them nanled Hasty under that  
part  of the clause g i r i l ~ g  her the choicc of one, alld she also selected 
t ~ o  horses, to all IT-hich the executor, who is the defendant i n  this 
suit, assented. Xrs.  Burnett made a mill and appointed the plaintiff 
the executor, and then d i d  in 1850. Thereupon the defendant took 
Hasty and one of the horses into his possession, alleging that  Nrs.  Bur- 
nett was entitled to them for her life only under her husband's will, 
xi-11creas the plaintiff claims that they belonged to her absolutely. T o  
determil~e the controrersy this action mas brought, and i t  was agreed, 
if the conrt should be of opinion for the plaintiff, tha t  there should be 
judgment for him as therein particnlarly mentioned; but that  if thc 
opinion should be to the contrary, there should be judgment of nonsuit. 
There was judgment in  the Superior Court for the plaintiff in respect 
both to the s law and the horse, and the defendant appealed. 

Roclmcrn f o ~  plaintiff. 
R. F. X o o w  a n d  Rigqs f o s  d ~ f e n d a n t  

Rl WIT, C'. J. The C'o1u.t holds that  the widow took for her  life only. 
-111 thc r i f t s  to her are i ~ r  one item, or clause, and there is no word of 
gift ill it. but "loan" in the beginning. That ,  to be sure, is improperly 
used as a ~ c r h ,  but it is the d g a r  use of i t  among the illiterate instead 
of "lend," m d  the sense is rer- plain here. I t  applies to all the sub- 
jects of the honnty to the vife.  The  argument for the plaintiff is that  
the Iw~iguagt' used in respect to this girl and the horses amounted to 

illdel)endent and, therefore, absolute gifts. Bu t  besides the cir- 
/ 91 ) cnmstalree just noticed, that there is no word of gift in reference 

to thrw things in l)articular, there are the facts that  those parts 
of the clause are collwcted in each case with ~ i ~ h a t  precedes them by the 
word "alson-that ir. ''ill the same manner"-and showing that  the wife 
n.ns to take them as she did the ncgrow giren by name. This is ren- 
dered clcxrer upoii the \\-ill, because in the same clause the land is after- 
~ ra r t l s  give11 to thcl n i f r  in a nlalilier precisely similar to that of the gift 
of thi. ,girl to be chosc,n by her-that is, b r  the connecting adverb "also" 
-;nld n ithont applying any  IT-ord of gift or  loan to the land in par- 
ticular, rhc 11-0rd4 b e i ~ ~ g  "also all 111~- cleared land and as much of my 
wootllal~d as slic may t l~il tk p r o l ~ ~ . ' )  Yet ill the conclusion of this \cry 

clause, after z i r i i ~ g  oxcr the negroes Iellt to tlie n-ife to four grand- 
childrcln, the testator adds, "also the land loaned to my wife, a t  her 
dratll, I ~ i s h  to bc r l i ~  idctl" Iwt~reen t\ro of these same grandchildren. 
Th i i  i. a 1)laill t lw la ra t io~~  that "loa~i" in the first of the clause was  

74 



understood by t l ~ e  testator as renclling the land, and coi~sequently i t  
relates to and controls all the gifts made to the v i f e  in that clause and 
limits the111 to her life. Tllc plaintiff therefore lias 110 title to the d a l e  
Hasty, ~ v h o  is i l~cludrd with the others ill tlie gift orer to the four 
grandchildreil. S o r  has he a title to the horse, for  nlthongli it  is not 
limited o ~ c r  specifical1,x- after the death of the TT-ife, m d  altliough it he 
t rur  that  a loan for life of n per~ona l  chattel is a gift for life and, with- 
out more, passe> the 1~721olr prolp?!-, ;vet it lias been held that a rcsidunry 
clause ol)erntc1< :is a linlitntion to the interest of the tenant for life and 
passes it oTer a i  effectually az if there had been an  express limitation 
orer of tlie ~pecific tlii~ig. J O I I P S  1 % .  P P I ~ ? ~ ,  38 T. C,. 200; Aqpeighf 1 . .  

Ckitliiz, 17 S. C.. 3 ;  Sarr i~ t lc~s  1 % .  Ccctliri. 21  S. C., q6. 
PER C I  KIA\I. Judgmelit r e ~ e r ~ e d ,  and judpn~e i~ t  of nonsuit accord- 

ing to the case agreed. 

A l ~ ~ ~ , i ~ .  from C ' I I J ~ I I ' ( ~ J .  .J.. at BE LTFORT Spring Term, 1851. 
C ' o l ~ r i i  tr 11f. Plea : 1 1  oti r c f  f i i c t i i  m. The instrument is in the follovillr! 

form: " I h o n  all riicil by t h c ~  prcwl ts ,  that TTilliam B. ~ V l ~ i t c l ~ e a d ,  
for and oil hehalf of tlic A\lheninrlc Sn-an1p Land Coml)any of the oil? 
part, and Bwr \  ell T:edilic.k :m(1 Willis S. Xctldicli on the other part ,  do 
entrr into the follon i~ rg  agrecmcllt : Tlic l ~ a r t y  of thc second l n r t  R ~ J ' P P  

to gct oil the l a i ~ d  of tllc party of the first l):rlt, ilcar I'lynontll. S. V.. 
the folloning kinds of l~ in l lvr ,  aild deliler tllc hame on hoard 111i.11 lcs-  
sels n c  Shell Landiiig n q  the pal?- of the f in t  part m a r  qenil for  the 
same. to n i t ,  300.000 to 700,000 juniper dlincles of the beyt qua lit^. to 
be 30 i~~v l l e s  lone, ?tc." (Tlien deicrihing other kinds of shingles and 
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staves and juniper bolts.) And the said party of the first part agrees to 
pay to the party of the second part for each and every thousand shingles 
so got and delivered $10; for each and every thousand staves $12, etc. 
The said lumber to be considered as received by the party of the f ik t  

part when delivered on board such vessels as may from time to 
( 96 ) time be sent for it, and payment made on presentation of the 

captain's receipt or bill of lading, subject to deductions for such 
as may be thrown out as cullings when the said lumber shall be sent to 
market. A11 the foregoing timber to be gotten on or before the first of 
January, 1848, a t  which time the getting or making is to cease if desired 
by either party. 

"In witness whereof, William B. Whitehead, for and on behalf of the 
party of the first part, being the Albemarle Swamp Land Company, and 
Burwell Reddick and Willis S. Reddick, as the party of the second part. 
have hereunto set their hands and affixed their seals, this 23 June, 1846. 

"W. B. WHITEHEAD, (SEAL) 
"For and on behalf of the Albemarle Swamp Land Company. 

"B. REDDICK, (SEAL) 
"W. S. REDDICK. ( ~ l 3 . i ~ ) ~ '  

On the trial it was objected by the defendant that Whitehead could 
not maintain an action on the agreement in his own name, but that it 
ought to have been brought by the Albemarle Swamp Land Company, 
which, i t  was admitted, was a copartiiership consisting of the said White- 
head and fire other persons. Of that opinion was the court, and the 
plaintiff submitted to a nonsuit and appealed. 

,J. W .  B r y a n  f o r  plaintif-'. 
D o n n d l  f o r  d~fe l l c lan t .  

R T - ~ r m ,  C. J. rile natnral supposition is that in contracts made 11-7 
agents the stipulations are b , ~  rind n-it11 the princip:~ls. Yet as a ~ c n t s  
may bind thernselws for their princil):rla, and as the language of agree- 
ments is often inexplicit, it frcque~ltly happens that it is not easv to 
detrrmine vhetlier thtl contract is t1i;;t of the agent personnllv or of the 
PI-incipal csclnsirrly. I n  this case, hon-eyer, there is  no difficulty of 
that sort. The instmment purports to he between two pmties, mid only 

t ~ o ;  and the qu14on is, VThitehcad or the Land Conlpan~< is onr 
( 07 ) of tllcse tn-o. Perhaps. from tlif. structure of the sentence com- 

prising the llremiws, the charnvtcr of thc instrument in this 
respect might be deemed somewlmt eqi~ivocal. Enr the first sti1,ulation 
contained in the nest se~itence spe:rliq esplicitl>-. I t  i.; that the defend- 
ants "aqrce to get on the land of tlic party of tlic~ firbt part" the 1und)cr 

$6 
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specified. The dcfendmts ve re  undoubtedly not to 11-ork on White- 
head's 1:uid. hut on that  of the conipanr : therefore the conlpany is here 
shovw to he the first party to tlie contr:~c.t. I n  the same lnamier it is  
seen in other parts that the t i nhe r  ic to be got for  and deliyered to the 
company m d  1)aid. for by them, t h y  hcilig described all along as ( ' t l i~  
party of the first part." l loreorer,  in the conclusion of the articles, it  
is plainly declared that  TThiteliend cloes not execute them as being him- 
self a l ~ a r t y  to them, hut executes tlienl n i  the deed of the company bv 
saying that  lic cloes so "for and on behalf of the party of the first part, 
be ing  the -1lhernarle S ~ i a n i p  Land Conil):rny." I t  is thus clear that the 
deed throughout calls the coli lpny the part>- of the first part, and helice 
the plaintiff is not exclusiwly that  party, and the judgment must be 

PER C C R I . ~ .  ilffirnied. 

i 9s ) 
E I J Z A  F. JOSES T-. JOHS JOSES. 

TT'11en the Superior Court ,  upon the facts submitted to nlld determilled 11$ 
them refucetl :I motion to diiuliss a ~ ( l l :~n l i i~n :  II(  Td. that $111 al)l~ei~l c.onl(1 
~ io t  he taken frum thcir d~c.ision. 

-11.i~ i~ from ( ' ~ l l d i i  r l l .  .T., at J c ~ s ~ s  S1,riilg Term, 1\51. 
3Iotio1l to remore the defendant from tlie g u a r d i a ~ ~ s h i ~ ~  of the infant 

children of Jonas Jones, d e c r a d .  The plaintiff is tlie niotllr'r of t l ~ c  
u-nrds :1nd the defendant their grandf:~tlier. I n  tlie cwmlty court t l ~ e  
juder~icnt n ~ 1 %  that  tlic dcfc~idant be reniorcd and the plaintiff be ap- 
pointed in his place. From this decision the defendant al)pc:rlccl to tlic 
Superior Co1u.t. 1~-11erc a motion was l~iaile b>- the counwl of tlic plain- 
tiff to dismiv the appeal on tlir pro~mil  tlint the defentlniit lind 110 rielit 
to appeal. This v a s  refused, and thr  plaintiff then in\irted t h t  t l ~ c  
order of tllc  count,^ court rerLioT i l ~ g  tile defcntlant from his 
ought to be confirmed milt.;.: the dr'feadant clioned that there Tvaq no 
crror in l a ~ v  or in fact in said order. This was  denied b- the co1u.t npo i~  
t l i ~  ground that the trial i :~  that court n7as rlc 11oro. -1 rilotion n:ls tlirn 
submitted by the defendant to disniiss :lie proceeding for error i n  t11t. 
rule and notice. This ~i-a. o~e r ru l cd  b r  the cowt.  The case stat+ that  
"then the court proceeded to hear the whole matter upon el ide~icc and 
n itneases introdnced in court Alnd after healing tlie vllole ~rratter. t l ~ r  
court re~eriecl  the judqmeut of the count;- court remorinp t l ~ r  defendalit 
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( 99 ) from the guardiaiiship of the infant  children and declaring that 
lie w i s  the proper person to be their guardian, and directed a 

pi~ou~denndo to be issued to the county court. TVliereupon the plaintiff 
appealed to this Court. 

,T. I f .  B ~ y a n  for plaint i f ) .  
It'. H.  H a y w o o d  and J .  TIT. B r y a n  for d e f ~ n d a n t .  

S a b ~ r ,  J. F o r  the reasoris set forth in the case of Engl l~y  7.. W o o d ,  
uu tc ,  90, without examining into the testimouy upon ~vliich the Superior 
Court acted, which we have no power to do, the orders of said court are 
affirmed upon the ground that  m7e hare  no power to rerise a discretionary 
judgment of the Superior Court except for error in law. 1Iere none is 
shown. 

PER C I ' R I . ~ .  Affirmed. 

( x o ~ ~ . - T h e  same point decided at this term in the case of Lencitt v.  Ether- 
i d g e ,  from Currituck.) 

STATE v. WILLIAhf C. WHITFORD. 

A person who is esempted b;r- law from wrrinc on juries is not bound to serve 
on a snccirtl cenire. 

APPEAL from C a l d z ~ ~ l l ,  .J., at CRAVEX Spring Term, 1851. 
The defendant was summoned as  juror under a special w i t  of 

(100) r ~ n i r e  facias issued by the judge of tlie court according to the 
~n-orisions of tlie act of the Assembly, Rev. Stat.,  ch. 35, see. 17. 

The writ was issued on Wednesday of tlie court, i n  an  indictmeat for 
grand larceny, and the defendant by virtue of the writ n7as summoned 
to appear as a juror on Thursday of the same term of the court. On  his 
appearance he prored that he mas a t  the time of the summons, and still 
continued, an acting member of an  incorporated fire company in the 
town of Kew Bern by the name of the Atlantic F i r e  Company S o .  1. 
The defendant produced in erideiice the pril-ate act of Assembly incor- 
porating the said company 1846-7, ch. 163, and also an  act of Assembly 
1848-9 in relation to tlie said companv, which was in the following 
~ ~ o r d s :  "The members of the aforesaid fire company, while they coii- 
tinue to act as such, shall be exempt from serving as jurors either i n  tlie 
county or Superior Courts." I t  further appeared that  the said fire com- 
pany had complied with all the requirements of the act of incorporation. 

The defendant claimed that  he was exempt from serving as a juror. 
78 
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 xi,^^, J.  The caw prc.cnts tlie siliglr questinn ~rliether the defc~id- 
ant naa  bound to a t tc~id  the Superior C'oui t of C r a ~  en to .en e as n 
juror upon a yx'cial  eni ire. Tlic defelldant alleges that lie n-as not so 
bound, for  the wayon that lie was a nlcmher of tlie Atlantic Fi re  Com- 
pall7 in the town of S e w  Bern, and was then a ~ t i n g  as sucli. The corn- 
pany v n s  il~corporated in 1846 and in 1849 by a public act, tlie 
members of +l,:lt conipally, TI-liile they continuc to act as such, (101) 
are exempted '(from serling as jurors either in the county or 
Superior Conrts." The dcfendmlt  as regularly snmmoned a d  refused 
to serve. 

The Ivords of the act are sufficientlv broad to embrace the defendant's 
case. I t  is alleged, l iowe~er,  that  it  does not come ~ r i t h i n  its meaning. 
We arc referred to 1 , .  TTogq.  6 S. C., 319, and to S. I.. TTilliams, IS  
I";. C.. 203. recognizing it. The defendant in tlic firqt case 11-as a corn- 
missioner of ~mrigntioli,  and by the act of 1307 was exempted from sen- 
ing 011 jurics. H e  v a s  qurnmolled to attend the Superior Court of Sen-  
Hanorer  as a talrs juror ;  and refusing. under his exemption, was fined 
and brought his caw to the Supreme Court, when the judgment of the 
court belov ~x-as affirmed upon the ground that the act of 1807 did not 
extend to tales jurom, but that the cxcmption~ stated in it meant from 
serving on the original panel. The reasons : ~ s s i g n ~ d  are that these es- 
emptions are not ilitcntied as pririlcgcs or compensation to the partu 
unless so esprcqsed in the act. ('So far ,  therefore," concludes the Court, 
"as serving mi a jury docs not interfere with their public a~ocationq.  
tliev are still liahlc to be called on for that ser~icc." And it is because 
a talesman must be taken from the b~s tande r s  at the court that tlier 
may be summoned, as liis being a bystander proves that lie v a s  not then 
on official or profcs~io11:ll duties which requircd his attention. Do thew 
reasons apply to an indiridual snmmoned to serve oil a special ~ r n i r e '  
I t  is thought not. I t  is t n w  a special 1.cni1.c is not the original panel. 
and the jurors are summoned only to t ry  prisoners capitally indicted: 
yet they are to he taken from the bod>- of the competent citizens of the 
county liable to bc snmmoncd while they are engaged in the pursuit of 
their ordinary bnsiness while at home at a d i~ tance  from the courtllouse, 
bound to attend under tlie same penaltim that compel the presence of 
the original panel, and bound as the latter are "to attend from clay 
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(102) to day until discharged by the court." There is little if any 
similarity between the talesman and the special venire juror. The 

former is bound to attend only on the day on ~ ~ h i c h  he is snmmoned, and 
upon its close, if not impaneled, he stands discharged and may, ~vithout 
any leaw of thc c o i ~ ~ t ,  depart to his home. There is no reason, then, 
furnished by Y. c. IIogg ~ h y  the eseniption contained in the act of 1849 
should not cover the defendant's case. The duties which he as a member 
of the Atlantic Fire Company has to perform are highly important to 
tlie community, and to their due perforinmce a regular train of drilling 
and exercise is necessary; and at  any moment, as well in the day as in 
the night, the services of the company mag be needed. As the language 
of the act of 1849 embraces the defendant's case, and no good reason, so 
far  as v-c can perceire, exists why he should be deprived of the privilege 
tlierein expressed. 17-e are of opinion that there is error in the judgment 
a1)p~alcd from, and that he was entitled to his discharge. 

PER CVRI m. Rerersed. 

Ci t rd :  A'. 1.. TT'illa~d, '79 K. C., 662; S. 1 % .  C n n t z ~ d l ,  142 S. C., 61-1. 

(103) 
STATE v. RASDALL PRESNELL. 

It is not R sliffi~ient J'i1stificati0ll for :I person who does an unlawful act to 
slloi~ t l ~ t  11e did not lwlicre it n~iln\~fnl. When tllc :I(+ is unl:~\~~fnl n ~ i d  
roln~it:~r)- the quo u ~ ~ i m o  is i i i f ~ ~ ~ l ~ ~ l  ~~i'crssaril~. fro~n the act itself. 

* \ r r ~  \L frnni Bclilelj, . J . ,  at R \UI)OLPII Spring Term, 18.51. 
Tndictiiie~~t for selling spiritnons li lnor to a slave, contrary to thc 

btatute. On not guilty pleaded. the defendant was convicted a i ~ d  fined 
n small sum, and he appealed. There  IS eridence on tlie trial that the 
d~fcndalit kept a shop in Raildol1)h Co~ult-, on tlie side of a public road 
leadi~ig from the upper country to Fa) c t t c ~  ille, and that in the eveninrr 
of a day in December, 1849, John Tapscott and another person came 
with their ~mgons  near to the shop and stopped for the night in the 
road, aud that Tapscott had with him his slave Eelson, who d r o ~ e  his 
wagon. About 8 or 9 o'clock at  night the defendant went from his 
d~wlliiig-house to thr shop with three of his neighbors to do some busi- 
ness for them, and while they mere in the shop Nelson went in and 
aqkcd the defendant whether he bad spirits for sale, and upon be iw 
ans~wred in the affirmatim he asked for a quart, and the defendant drew 
it mid delil-ered it to him and recei~ed the pric~e in the presence of three 
wl~ite men. On the part of the dcfei~dai~t,  Tapscott was then examined, 
mid lie qtated that Selson was a cn~~fidential and t r u s t  servant and for 

\o 
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some ye:m had drix en his n-apou mid gone t r i p  to differcut and distant 
marlrets by himself. ; I I I ~  that lw n7as ilq1~11y fnrnislied vit l l  mone- alld 
authorized to proride ncce\sarics, sucli as proliaions for himself :ulicl . horqes, shoring the horse?. sepairi~ig the n agon. and the like; that  
du r i~ ig  the d a  on v l~ ic l i  tllcy got to the defe~id:tnt's thero rms a (104) 
cold r:iin. :lnd S c l ~ ~ i  11:ld nsL4 11im for a d ~ x i n .  and lie told him 
that ~ r l l cn  the1 met n-it11 ally y ~ i r i t s  he should 1 1 : ~ ~  t. some; that  he did rlot 
h o n -  that  Selson had gone for the slpirits. but that the nest morai l~g 
Telson told him lle hiad purchnsed i t  mid brought him the jug contain- 
ing it,  ml~icll belongrcl to Sclson, and that he and his conlpaniori drank 
some of the spirits, also Xelsoli and another s l a ~ e  ~ h o  -rns ~ ~ i t h  the  
other mgol l .  and that  i n  tlie m u r x  o i  tllc day one of his horscs ~ . i . : l s  
taken sick and he uzcd the r e ~ i d i ~ e  of tllc spirits in drewllillg him, and 
tllen or nftermlrds rcfundrd to the negro what lie had paid for the 
spirits. This witness. beins further examined, stated also that he had 
neTer g i ~ e u  Selson auv aut1iolit;v to  hny spirits for l ~ i m ,  nor expressed 
a T X ~  that he should, and that 111, did not Biiov that  the defendant kept 
spirits for  sale or that  Sclsoii had gone i ~ i t o  the shop until informed 
thereof the neat morning, as hefore stated. 

T l ~ e  col~risel for the defendn~it m o l d  tlie court to instruct tlie jury  
that a d a r e  might bc his master's agent to purchase spirits. and that  
rhere was eridence upon nllieh the jury micht find that Tapscott had 
constituted Selson his :~gclit to buy the liquor from the defendant. and 
that lie bought it for his master. But  the court refused to gire the in- 
struction as p l a ~ ~ d  and infolmed the j u r r  tliat althonqh :I nmster may 

Tlir co11nse1 1'01. tlw d~felidillit then insisted to the jlu.7 that the de- 
fendant had rearon to Irelirrt., a ~ ~ d  did heliere. tliat Selson ~ v a s  buying 
the liquor for llis maqter; il~ld llt furtll(lrnlore niortd the court to in- 
struct the jury that  if they fonnd the defendnnt b c l i e ~ - ~ d  the slare had 
heen s ~ n t  I)u his maqter to 1)nrchnse the spirits for 11im he ought 
not to br  conrictrd, although it tlwned out that  he v a s  mistaken (103) 
in that belief a n d  the s l aw l ~ n d  no authority from his master to 
b u r  for  him. Bnt the court a d ~ i s c d  tlir jury tliat the defend:mt acted 
at his peril in selling the spirits to the slave. and therefore, although he 
might have belirred that  the uegro was acting as the agent of his master, 
they ought to find the defendant guilt\- if i n  point of fact he had not 
any authority from his master to make the purchase for him. Verdict 
and judgment for the State and appeal bp the defendant. 
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111-FFIS, C. J. There was no error in holding that there was no er.i- 
dence of an authority to t h ~  slaw to act as the master's agent in buying 
thr zpirits. To prereilt imposition oil trades-people, it is a rule that 
one who habitually send, his serrant to shops and paps for the articles 
taken 111' bp the s e r ~ a n t  is bound to pay for all thus taken up, thou& 
so~rlc of the articlrs do not cmne t o  his use, but are conrerted by the 
S I - t .  Eut that 1 ~ 1 e  has 110 application here, for it does not scem 
thiit thcse partics mer i ~ a d  any dealings heforc, or el en an acyuaintance, 
or that the drfendarit ki1c.n t 1 1 ~  negro ns being the d a l e  or the servant 
of Tapscott. I f  the liquor had not been paid for, but bought on the 
credit of Tapcott .  11e ccrtainlj- nonld ]lot I n \  P b e l l  bound to pay for 
i t .  I h t  it was not elen got i i ~  his ii:~me, hut when the nc>gro asked for 

hold it to 1i;nl. T l ~ c w  x r - :  110 iemb1anc.e of agellcv in the matter. But 
if there 11ad beell any presitm~~tioli of it from the circunlstai~ccs it is 
dirc:.tly repelled by the express testimonj- of the master to t h ~  coi~trnrr. 

Tile Court is also of opinion thnt there was 110 error in the second 
j11,trwtion given. The sale of spirituous liquor to a sla\ e is app:rrently 

illegal, and it is inc.nmbent npo11 one who does tlre act to justify 
(106) it hy slio~ving that n-as done under snch c i r c u r n s t a n ~ ' ~ ~  as rci~der 

it lavful. 1Ie must show not merclp that he thouqht that ,iwh 
c i l w ~ i ~ ~ ~ t ; ~ l r c e s  ekistrd. but that tlley a~ tua l ly  existcd. It nras said thnt 
n-hell oirc3 bclic~es he is not doing an unlawful thing there is not the 
eii i l t~- mirid nrccss:t1.v to constitute a crime. But that is not correct. 
IVhc~n tlif act is u~llamfnl and voluntarp, the y r o  animo is inferred necaes- 
sarily from the act. I f  n piece be bronght to a printer for publication 
\vhiclr is injurious to the character of another, and the :luthor inake 
s i ~ c l ~  I-eljresentatious and adduce such proofs in support of the charges 
as induce the printer to believe that they are all true and mag, therefore, 
b~ la~vfnlly published, pet the publication mill be criminal or not as it 
may happen that the charges may be true or false in point of fact, for 
by making the publication in derogation of another, the printer hold5 out 
and undertakes that the charges are true. Therefore he must mail~tain 
their actual truth. I t  is  lain that his belief of their truth does not 
then denote that innocence of intenti011 in making the publication, - 
which can prerent it from being a crime, if they prove not to be true; 
and there is, therefore, in that case the guilty mind spoken of. So if 
one trade with a slave upon the faith of an order or permit in writing 
in the name of the owner he must take care to see that it is genuine, for 
if it be not genuine, but a forger?, then the authority required by law 
for dealing with a slare is wanting and the party would be guilty under 
the act. TTpon that point every person must necessarily take the risk of 
judging for himself. I t  must be the same in this case, for the act being 
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against tlic policy and the lettcr of the law can only be made innocent 
ha  s h o ~ ~ i n g  facts ~vhicll in law justify it,  and not by showing merely the 
probability or tlie part>-'s mistaken belief of the existence of those facts. 
Those circumstances inieht ~ ~ 1 1  affect the degree of punishment, and 
seem to  ha^ e had tllcir cffect in reducinq the fine here to alnlost a nomi- 
nal  one. But t l le-  conld not prevent the act from being a ~ i o l a -  
tion of the 1,1w, for nllich the l m t v  ITXS liable to conriction. The (107) 
instruction pr:l-ed ~vonld, therefore. h n ~  e been properly refused 
upon the matter of Ian if ili fact the defendant had b ~ l i e ~ e d  that the 
negro TWS buyine the liquor for his master. Bur ill t ruth i t  might and 
oilght to hare  been refused liecanse thcre \xis no e~ idence  to inise the 
lmint, since, as has hecn a l read-  ohsen ed. there n as no semblance of a n  
acclncp in thr  traasnctiol~q for the ~c>n.ons nlentioned in disposing of the 
f i ~ t  cxccptiou. -4 party ]ins no ~ > i e h t  thus to ask for an instruction upon 
an abstract propositiori n-l~icali, 11po11 the evidence. h:1s 110 application tr, 
tlic case in hand. 

PER CTRIIV. Affirmed. 

1. 1Vhcl.c A.  lire. upo11 1n11rl to-etlier n-it11 B.. ~ l i o  cl;~inl.: tlle title. ant1 tlle 
land is sold u1ir1t.r n n  esrcption :~c:iin>t A. i l l  ;11i ncTion of ejectment by the 
l~nrclln-er iu~tler the exetutio~~ h~mucl~t aminst h.. the 1:rtter cannot 1)ro- 
tect lliluself fro~n rhc action by settinz 111) the titie of B. 

2. But. hy Pcoisan. J.. if B.. in  .snch n taw. after judgment, can sntiqfy tlle 
c.onrt hy 1)rol)er aEda~-its that he had n honn f idc  claim of title and is in 
possession. the court hns power to ol~ler the n-rit of yossewion not to he 
issued until tlie plaintiff brings all nctiou of eject~uent against him. 

3. A sheriff is not hound. like a con~tahle. to any particularitv in his return of 
a levy on a f i .  f a .  

4. Slthourh a deed is made to include more land than TI-a. <old it i q  not on 
that atcount fraudulent. but it is only void for the escew 

APPEAL from Ellis. ,T., at DUPLIK Fall  Term, 1850. 
Ejectment, for three tracts of land, but abandoned his claim for one 

tract. No. 3. He claimed title to the said lands as purchaser a t  sheriff's 
sale under execution against the defendant. T o  prove title in his lessor 
he offered a deed of bargain and sale from the sheriff of Duplin County 

83 
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purporting to convey the premises in questioi~, nhich recited that the 
wid land had been sold under a f i .  fa. running against the propert? of 
the defendai~t. He  then offered in evidence the f i. fa, recited in the deed 
against the defendant and in favor of one William D. Pearsall, which 
n7as duly returned into the office with the following endorsement: "Levied 
this execution upon the lands of Stephen 11. Houston on the cast side of 
the Sor th  East E iwr ,  adjoining the lands of Stephen 31. Grady and 

others, and, after due adrertisement, sold the land levied on on the 
(109) third Monday in Jlarch, A. I). 1840, being the sixteenth day of 

the month, at which time and place Israel 11. Judge became the 
last and highest bidder at the sum of $150, mhich is applied to this exe- 
cution. ((JOHS E. HUSSEP, Sheri t ,  

"By ?JAJIES ~ I A X T ~ L L ,  D. 8.'' 

The plaintiff further introduced the record of a judgment in the court 
of pleas alld quarter sessions for said count- in favor of said Pearsall 
and against the defendant, and upon mhich the said f i .  fa. mas regnlarl- 
issued. 

The plaintiff then introduced a witness who testified that the defencl- 
ant was living upoil Tract S o .  1 set forth in the declaration, commodg 
called the home tract, at  the time of the service of the said declaration, 
:tnd that 11e did then. and had several Fears before and since that time, 
cultivated Trart S o .  2, us claimed, in turpel~tine. and used the standing 
timber for ~)rocuri i~g tnrpclitine; that the said tract did not adjoin S o .  I, 
but wts two miles distant. 

T l ~ c  defcndaiit objected to the rccowry of the plaintiff, first, because 
txo  sisters of the defendant were liring upon tho locus in  quo at the 
time of the service of the declaration in ejectment, claiming title in the 
same; that the defendant was merely living with them upon the prem- 
ises at the time of the sale, and that they had a life estate in possession 
in the said premises and were still living. But the court refused to hear 
evidence to sustain this position, for the reason that this defendant, be- 
ing the defendant in the execution, was estopped from denying title in 
himself at  the time of the sale, and that liring then (at  the sale) upon 
the premises, and continuing there until the serrice of the declaration, 
was estopped from setting up possession in his said sisters in the present 
actiou. 

The defendant objected, secondly, that the levy was too rague in its 
terms and too uncertain in its description to include No. 2, which 

(110) was two miles distant from the other, and did not adjoin the 
lands of Stephen M. Grady, as admitted, although it lay upon the 

east side of the Korth East River and in the neighborhood of Stephen 
N. Grad?, and that the said tract not being included in the levy, no title 
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l m w d  to it hp the salc a d  sheriff"% decd. The court r e se r~ed  the point. 
The defendal~t  objecatcd, r h i r d l ~ .  that  the JierifYs deed n7as fraudulent 

autl void ill tlw follo~\-inp pnrticulars : Fir i t .  the deed included more 
la l~i l  and greater estate than Twre sold; sec.ondl:-, more land was sold 
t l m l  n-as Ie~iccl u11oi1. To wstai11 this positioll the defendant examined 
one Wallace, ~ ~ l i o  tchtified thilt 11c nTas 1,resellt at the sale under the ese- 
ciltioil and heard tlw clelmty 1)roclaim that he ~ ~ o u l d  sell only the tract 
of land on wliicli the defc11d:llit lived at the time, which is the same as 
Tract  S o .  1 in the declaration, and that he r e se r~ed  thc lifr estate of hi. 
sisters. The witliess tlloueht the lands worth 81,000. 

I n  this colrnection, James Pearsall ~ ~ 1 s  offered 117 the defendant. IT-110 
sir-ore that he n7ar present at the sale and heard the of iwr  offer for vile 
"the lands of Stephen 31. Houston." These Twre the n-ordq used b -  the 
officer. H e  said h e  hcard it runlored among the bystanders that  there 
was an encumbrance upon the lands, but did not hear it as coining from 
the qheriff's offirer. 3lasn-ell, ~ d i o  made the sale, n-as then offered b r  
the plaintiff to provc the born fidc character of the sale, together v i t h  
the circumstalicw connected 17-ith the lcvr :~nd  the sale, and to explain 
tliem. This wituess n-a< objected to h -  the defendant upon the ground 
that  his action in the matter n-as set forth in tlle return ~ 1 ~ 0 1 1  the execu- 
tion and sh~riff 's  decd and he could onla be heard to speak through 
them. The conrt 07 erruled this objection, and the n-itncsi v a s  examined. 
H e  s ro re  that her \T-W the officer wllo 111:~de the l e ~ - y  aud sale; that  Ire 
n.as not at tlw time arquai~lted ~ i t h  the exact 1oc:~tion of the defendant'; 
lands;  lie ulldcrsrood tlity n-ere qituatecl on the east side of the 
Yorth East River, in the ~ieighborhood of Stephen M. Grad>-, (111) 
and adjoining h im;  that  it n-as all ~v i ld  or TT-oodland except the 
tract on which he l i d ,  and that tract did adjoin the wid  Grad-. but 
tlip other did not, as he had suhsequcntla learned. Thnt 11-hen he made 
tlie l e ~ y  which n a s  cl1dorsc.d upon the f i .  f c i .  he intended to lery upon 
all the interest of the defendant in all the h d s  he had in the neighbor- 
hood. That  llc sold all the. lands in diqpute. and xrliich were Iwforc 
leried upon. and ~ c r c  the. siinie as those set forth in the sheriff's deed 
offered as evidence. That  he ~ n a d e  no resen ation of miy life estate of 
the defendnnt's sister.;. nor auy other rwervation. und that  he never 
heard of that or  any other ~nclunljrance upon tlle land until a subsequpnt 
period. That  he sold the land at tlie courthouse \ritll a large ni~nlbcr of 
persons present and to tlle highest bidder. 

The court charged the jury that  to enable the plaintiff to recover it 
was sufficient for hill1 to s11ow a judgment against the defendant. an 
execution thereon n-it11 a ley:,- and sale of the lands claimed, and a sher- 
iff's deed to himself, and l ~ o w e s s i o ~ ~  in defendant, at the time the declara- 
tion \\-as served. That  possension nTas iiladc out if they believed the de- 
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fendant lived upon one tract of land and nscd the other, by IvaT- of culti- 
m t i n p  turpentine npon i t ,  or  exercised onnership over i t  b r  an7 other 
acts or nses. Upon the q n e s t i o ~ ~  of fraud tlie court charged the jury 
that any cr8mbination between the sheriff and plaintiff, as purchaser, 
ca1cula;erl to  injure the sale of the property mould a7oid the dred and 
all other proceedings under the c~ccut ion .  and no title would pass to the 
plaintiff thcreb>-. That  a n r  combination to include more land in the 
deed than Tvas sold would render it -yoid. That  the deed could convey 
title for no morc and no other lands to t h ~  plaintiff than those actually 
sold ut the sheriff'- vile. The jury returned a ~ e r d l c t  for the plaintiff 
for both tracts. The defendant mo~-ed and obtained a rule for a new 

trial for misdirection to the jury and admission of impropcr tcs- 
1112) t imonr and escluqion of legal elidencc. a11d because the court 

rcscr\rd the question relatire to the h , ~ ,  inbtead of Icnring it to 
the jury as a qne~t ion  of fact. The court o~errulecl these ~ a r i o n s  ewep- 
tions, and beinc of opinion ~ i t h  the plaintiff upon the point reserred- 
that is, that the terms of the levy nere  not ~o T ague as not to be capable 
of including the land in dispute. and coxsidering the question as to 
~ h e t h e r  the particular lands in dispute x-ere included ill the l e ~ y  as 
 ha^ ing bren pnssrd upon as a question of facr bv tlir jury-discharged 
the rule and gaTe jltdpment for the plaintiff. from nhich  the defendant 
appealed. 

D. Rcid for p l a i i l t i f .  

TI'. TT:inslow a n d  1T7a.shi~rgton for  t l ~ f c i l d a i t f .  
-.*.,--.,-;.--v*> :.;. ,) , T'. - 

>,' 
.- , , 

P ~ a n s o s ,  J. The lessor vaq n purchaser at sheriff's sale under a f i .  i n .  
in f a ~ o r  of one P c 2 1 r d l  againit the defendant. I t  m s  1 ) ro~ed  that the 
defendant was livin: on the land at the time of the sale, had been l i ~  inq 
011 it for sereral years hefore, and m s  still l i ~  ing on it. 

The defendant offered to p r o ~ e  that  his two sisters had the possession 
at the time of the senice of the notice, they being entitled to a life 
estate, and that  he nTa< l ir ing 71-ith them merely as their guest. withont 
in fact having the possession or anx- title except the re7 ersion. This el i- 
dence I n s  rejected, and the defendant excepts. There is no error. Tllonicrr 
1 .  Ori-el, 7 S. C., 569, is directly in point. The defendant and his two 
sons \\-ere l i ~  ing together. I t  was held that "he had no right to nss:lrt 
titlc for them-or rather. to set up their title and their posvwion XI-it11 
hirn-to protect himself." 

The action is for t v o  tracts. S o .  I ins it is called in the case) n n s  
the tract on ~rllicli the defeudant lired. S o .  2 v a s  situated near S o .  I ,  
but dld ]lot adjoin it,  and was c n l t i ~  atccl for tnrpentiue onll-. 7 '11~ 1my 
endorwl on the 6. f r r .  is in thebe ~rorcls: "Lc\ icd thi. ehextioll 
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on the lailda of Stc>pllen 31. Honrtnu,  on t l ~ r  cast side of S o r t h  (113) 
E a s t  R i w r .  sdjoining tlic larids of Stephen 11. Gr:~cl- :1nd others. 
and ,  a f te r  dnc  adrertisement, sold the 1al1d levied on." etc. 

The  dcfclld:tnt's colmi;~l  objected tha t  the l e y  n.as too 17ague and  lm- 
certain i n  its description to ilrchldc S o .  2.  This  qiwstion v a s  reserved. 
The  p l a i n t i 8  called the c~ficer n-ho made the lei-y to rsp1:rin the  position 
of S o .  2 i n  reference to  S o .  1 to  the Inn& of Grad- and  the  X o r t h  
E a s t  Ri re r .  Th is  ~ 2 1 s  ohjccted to, but ITXS rcceiwd. F o r  th i s  the  de- 
fendant  e s c q ~ t s .  Tllc c.ol~rt d ~ c i d c t l  t h r  qliestion r e s e r ~ c d  for  the  plain- 
tiff. F o r  this tlic defendmlt csceI~ts. There is  no erl,or. 

These points were ninclr under  a misapprehension of tlie na ture  of a 
sheriff's l e y -  luider n -17. f rr .  T h e  defendant's counsrl did not advert to  
the  difference betn-cell m c h  n ley7 n-llich lieed uot he returned and  the  
levy of a constnble \~ l l i c l l  crentw n lien must be 1.ct1uned a d  n l m t  h a w  
a certain degree of pnrt icular i ty  so as  to identify the land alld cwnble 
rile sheriff to  k r i o ~ ~  n-l~icll  land to sell nuder thc ~ , ~ n i l i t i o t r l  c,vpo~rcrs. and 
of which notice m ~ s t  be g i r e ~ i .  S o n e  of t h e  thiiipa is  rcqniretl ill 
referencc to  n levy by the slieriff m d e r  a 6. ftr. T t  is not c a v  to p c ~  
ce i~-e  wli- :I l e y  is  reqnircd n.llen the l a d  is sold under  tllc I;. Jtr .  

T h e  defenrlalit irisistrd that  the sheriff's deed n-as frallduleut : l i d  l-oid 
hecause i t  i l~cluded more land and  greater estates tlian \ \ w e  sold. 

h e  l\7all:rce. :I ~vi tness  fo r  the  defendalit. m o r e  he n-as a t  the  s:~lc 
ant1 heard the  officer pl*oclnini that  lie ~ m u l d  sell o~ i l?  the trnct of l a d  
on ~ r h i c l i  tlie d e f e i d a l ~ t  l e ~ i e d ,  and  t h a t  he  reserl-ed tlie life estxtc of the 
defendant's sisters. One Fearsal l  :rlid tlie officcr SIT-ore t l ~ t  all  of tlle 
land ill clispntc ~\--ns soltl, :nid there n-:IS 110 rcser\.ation of a lif(3 estate. 
T h e  court c l ~ n r ~ c d  "tll:~t all>- coml~inatioii  betn-eel1 t l ~ e  slleriff 2111tl t l i t  
plaintiff as  p r c l i n ~ e r  calclllntctl to  injure tlw sale of the  propel.ty \rc-,nld 
a ~ - o i d  the  deed: ant1 :!IIJ- s ~ i c h  r ~ n h i l i a t i o n  to i l ~ c l l l d ~  more lmrd 
i n  tlle deed t h a n  v a s  sold ~\-oilld nl-oid i t .  The  clced could ronr-ey (114) 
title f o r  no more and  110 o t l l c ~  1:11ids than  t l m c  actn:lll- sold." 

Tllp dcfe:ldal~t n i o v ~ d  for  a 11e\~ t r i a l  bccdansr of rnis t l i ,~c~cf io~z .  'Tlicre 
is n o  :~iisdi~,ectioll  of n-hich 11c has  a rip111 to comp1:rin. T h e  first I J ~ O ~ X I -  
s i t iv~ l  --:IS ~nic.alled f o ~ .  h c r n ~ i s ~  tlirre n-as 110 c ~ r i d r ~ l ~ w  of a c~oml~i11:ition 
to in jure  t l ~ r  sale of the ~ ~ r o l w r t y .  T h e  >ecol~d,  unless qi~alificd bv the  
la t ter  p u t  of the s e i ~ t ~ i i c ~ ~ ,  is too broad. fo r  a l t l ~ o l ~ g l i  n deed is  n1:1dc t o  
iilchlde morr  1i111d r l i a ~ ~  n-as soltl, i t  iq void only f o r  r s tms .  This. lion-- 
ever, diil ~icir I ~ r ~ ~ j n d i w  t!~c (1efrnd:mt. 

Thr~ oi11- tlifficnlty ill la \ \  is in  c.ol~sc~qncnct, of ail omicsio~i to c.li:lrgc 
iir rc>ferc~ice t ~ )  thc~ allcpctl re.;ci?-:\tion of a !if? estaw. Thcrc is n o  es- 

cc l ) t io~ l  f o r  t l ~ i s  o r t l i~s io i~ ,  and n-e ; i l ~  t1lewfcil.e ohligtd to inic.1. cit1lr.r 
t l i ;~t  t!ie c l i a r n ~  \\-a,< s:rtisf;lc.torp 011 t h i i  qncqtio~: o r  that  the defendant 

37 



I S  THE SUPREME COrRT. [3* 

.Tr ncs 1 . .  1x01-sm~. 

did not wish to raise the question before tlie jury, and did not object to 
the omission, being satisfied that  the fact mas against him. 

We sl~ould have 110 doubt of the correctness of this ilifereilce but for  
tlie fact that  the eridence in  regard to the alleged resenation is stated, 
nhich was unnecessary. Such statements, howe~er ,  are very coinmoil, 
a11d n c  rannot permit it to influence our decision. I f  the reporter did 
not omit a great deal of surplusage his books mould he quite voluminous. 
The other two judges prefer to rest the first point upon the decision i n  
T h o m a s  v. Orvel, supra. I t  is proper for me to say, in that  case collu- 
sion I)ctweeii the father and son is taken for granted, and I acquiesce in 
thc decision upon the assumption that, after judgment in this case, if 
the sisters of the defendant can satisfy the court by proper affidavit that  
they h a w  a borm fide claim to a life estate and are in possession, the 
court has power to order the writ of possession not to be issued until the 

plaintiff brings an  ac t io i~  of ejectment against them. 
(115) I think the court has this power, and put my  opinion on the 

ground that  awarding a writ of possession is no part of the origi- 
nal judgnleilt in ejectment, but is a new incident superadded by the 
court in order to do complete justice. and is, therefore, under its control, 
so that, although an  execution for the damage and cost necessarily fol- 
l o m  the judgments, being IT-hat is denlanded by the writ and declaration, 
yct the writ  of possession map be refused if this "creatnre of the court" 
is  likely to be made an  "instrument of injustice." 3 Blackstone Com., 
Inn. 

I f  the court has not this power I should question the decision in 
Tllornas 7'. O r w l  that tlie plaintiff in ejectment entitles himself to judg- 
ment by showing that the defendant n-as "an occupant of the premises," 
if it mas proven that  11c n7as l ir ing then as the guest or  serraiit of the 
renl owner, for when t ~ o  arc living in the same house the law adjudees 
tile posqessio~~ to he ill the o11e who has title. Glr,ytl 1 % .  #qtoX,os, 9 S. C., 
23.5. Tinder the ~ n - i t  of possession it is the duty of tlie sl~eriff to put 
tho defendant and nll ot1ic.r pclrsons of l  o f  t h r  l n ~ r t l :  a i ~ d  if the writ issues 
in this rase, the sisters of the defendant will, by process of thc lam, be 
tunled out of " h o u s ~  and home" without an  ol>portunitv of being heard. 
I t  is true, they may h -  an  action of ejertnwnt regain the possession, but 
that  cannot comprnsate for the inconrenience and in jury  r e s u l t i ~ ~ g  from 
thc loss of it. Suppose this case in trespass against the sheriff, tllcv can 
recover damages for the eriction (~i+ich I den- .  for  lie does only that  
which thc writ conmlands him to do) ,  this ~17ill be but a poor consolation 
for the illjustice inflicted on them b r  the order of the court, to which 
the r  are obliqcd to submit. I cannot bring i n -  nlind to t l ~ e  conriction 
that such opprcssiori can be a legitimate conseqnence of the formal action 
of rjectmcnt which, it is said. is "so molded and fashioned bp the court> 
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as to do complete justice in e\-cry case." 111 Bleclsoc I .  ,?'tr~ith. 1 3  S. ('., 
314. it is  held that a judgmeiit against tlie casual ejector rr ill be 
set aside, and if a writ of possession has been executed, n \ n i t  of (116 ) 
restitution nil1 be i w w d  n-lien it is pror en that the notice has not 
been s e r ~ e d ,  and of course the same will be dolie nllen it has been s e n  ed 
on o w  who is n o t  t l l ~  p , ~ . s o t ~  1 1 1  ~ O S C P E S / O I I .  I t  is :I settled rule in this 
State not to enter judgnlel~t aganiqt the carual ejector uiiless it be prolen 
that  the person oil \\liom the notice was serled 1s the per>on in posses- 
sion. Ill t l ~ e  a b o ~  e case the court remarks, "If the \wit of 111 1 1 ~ t  r fcrcins 
p o ~ s c s s ~ o ~ z r m  is  iqsued. eyer- person in  posw51on claiming tltlc to the 
land ~ l i o  might Imre a good title to it vould be turned ollt of pc~ssc~s- 
sion. This ~ ~ w n l d  he iniquitous : ~ n d  oppress l~e  mid ;I groiq \ iolation of 
the principle that no inail sllall be deprived of his propcrtr- without a 
hearing, since it is. in order that  tlie fictions in this actioil illall do no 
wrong, t h i t  the courts nil1 not permit j ~ l d g n ~ ~ n t  to be clireiwl a,, (I 1111rt ' 

the casual ejector miless it is made to appear that 1iotic.r Iia, bee11 e i ~ e n  
to tlic tena~l t  in possession. The a f i d a ~ i t  sl~ould l x  positi\e that the 
person on diem tlie noticc has been qcr\ cd v a i  tlin terliilit ill po,se&n, 
or acknowledged himself to he so. This rule n a s  adopted to protect 
t h i i d  p r s o r z s ,  and if by any means a judginent bj- default is entereil a i d  
a tliird person is turncd ont of po,aeiqion, upon its being made to appear 
that tlle person m.~ ed nit21 notice was  not the person in possession, the 
court will ordi.1. a v r i t  of rrstitutioll to prw ent the rule from being 
eradcd. The right to order i.e,titl~tloli ~ ~ e c e s s a r l l ~ ,  iinplies the right to 
prerent the recolcxiay in  the first in5tnlice) and tlie person in posrsslon 
is pwn~ittecl to oblect to tlie judgment against the ra.nal ejrctor aud to 
prore error contrary to the admission of the per-oil qcncd n itli notice 
that  he is not the pel.son in po.session. . . 

Our questlon 1s :a ~ C V  application of t l ~ c  snille 1 x 1 ~  to a illffeinrlit .tate 
s f  flict.3. Si~ppo,e tlie p(~ .on s e n  ed ~vit l i  notice acluiits Ilinisi~lf to 1)e in 
poweessioli. and clcfcntl~ the artion, :lnd juilgnleiit is g i \ ~ n  +xiilst 1i1n1. 
Art. thc rights of n 11111d person to be affected b that c i ~ c u ~ i l -  
s t a u c ~ ?  and dors lic t l ~ e r e b  lo,? the protection of t l ~ r  r d e ?  I f  i l l ; )  
so, 011 v h a t  ground? I t  is said, " v l i ~  did lie defend?" :incl collu- 
sion v i l l  be implied from the fact of his doing so. I t  LsrcwiS to nw that  
is a n o i i  s r q u i t u r .  The person in possession is not 1)rcsluinctl to Im\e 
control o ~ e ~  his a~t io l i s ,  and the right to bay "yon n1n.t not clcfelld. for 
I will thereby be precluded fro111 shon-intr 111v title, ant1 t l i ~ t  I a111 tlie 
person in pos.;cssioi~." 

So f a r  from fiuiniiliiilg all inferenre of collu4on. it WWI- to nw the 
i~ifrreiii+t' is the otlicr TI a\  -that the plaintlti ib atte~iiptlile a fraud on 
tlic court. Fo r  ilistanw : 1 1 1  tlii. c,rbc tlic .isttr, of the defcl~tlaut c.onld 
not prc.ltx~lt hi, m a l h q  d r f t ~ n v ,  nlicleai the plni~itifi lwcl ('011tr01 o \ e r  
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the process, and might have had the notice served on them, so as to  
allow them to be made defendants; and by not doing so, he gives an in- 
dication that he preferred contending with one "whose hands  are  tied," 
rather than with those who are at liberty and can make a full defense. 
At all events, if there be a presumption of collusion, i t  cannot be con- 
clusive so as to cxclude tlie sisters of the defendant from showing, after 
the judgment against him, that they have a b o m  fide claim and are in 
possession, and that he was liring with them as their guest or servant, 
and consequently that a mrit of possession ought not to be issued by 
mhich they mould be turned out without haring had an opportunity to 
prove their title. I f  this be not so, tlie result of our cases is that if my 
land is sold under an execution against my overseer, and he defends an 
action of ejectment, I will be turned out of possession, with the con- 
soling assurance that I may bring ejectment and regain it. Unless the 
Court can protect third persons in tlie way pointed out, this strange 
corollary necessarily follows, from the nature of the action of ejectment 
and the doctrine. that thc pnrchasm at sheriff's sale, as against the de- 

fcndant in the execution, is entitled to judgment by showing an 
(118) execution, a sale. a sheriff's deed, and that the defendant was 

l i r inq  on tlce land. 
PER CT-RI.I\I. Affirmed. 

Cifcvl: .T(ccXcn~r I .  .TcicXsot~, 33 S. C., 161;  Pi~ tc la i r  1.. Il'orthly, 60 
T. C.. 117 : XrLetiticitl i . X c L ~ o d ,  75 S. C., G5 ; F a r m e r  1 % .  Willarcl, id., 
402 ; E t l i c ~ ~ , d c  1.. T ip to t i ,  77 S. C., 226 ; Edzuurrls v. Phillips, 9 1  S. C., 
359 : ,5'111 i n p  I . ,~'chincli., 99 S. C., 556 ; Fnrr ior  I.. I Ious ton ,  100 S. C., 
373:  P ~ r r ~ i  v. S c o f f ,  109 X. C".. 3 3 ,  38-1; Fcrgusorl 7.. TT'right, 115 S. C., 
,570. 

Tn n writ of error r n r v n ~  rrohis, o n l ~  cnch errors in fact can he assigned a s  xre 
ron*icte,~t TI-ith the record twfore the c ~ n ~ r t  in mhirh the case mas tried. 

A 4 r i . ~  11. from C'~rldzr,cll, J., at GREESE Spring Term, 1851. 
3lotion i l l  the Snperior Court of Gieene for a mrit of error, coram 

?lohis. to rc~erse  a judgment of that c80urt for error in fact. On affi- 
davits, thc caqc T V ~ S  this: RicIi:~rd Ed~rarcls pare his bond to the plain- 
tiff. and after the obligor's death intestatc snit was brought thereon in 
the  count,^ court against his administrator. I I e  pleaded fully adininis- 
tered, and the plaintiff confessed the truth of the plea and signed judg- 
ment for the drht, and then sucd out a .scir~r fncicrs against Susan C.  Ed- 

no 
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wards a- l m r  at lax- to h a w  execution against the real estate descended. 
The s c i w  fucias recited the fornler snit, and that  the administrator 
pleaded fully ndministercd. and the confession of the plea b>- the plain- 
tiff. The heir pleaded thereto, among other things. n l t l  tiel record, on 
n-hicli issue n-as joined. -1fter a trial in the county court the case ven t  
by appeal to the Superior Court. Through the inndwrtence of 
the clerk, as non. suggested b! tlie plaintiff. tile transcript from (110)  
the conntj- court did not set forth the a b o ~ t  illentiorled plea, nor 
the plaintiff's adnii~sion tllat the ndmi r~ i~ t r a to r  11:1cl fully administered: 
a i ~ d  on that elonnd the co1u.t :1dji1dpcd that  thew was no iuch recold, 
and pal c j ndw~e i l t  for the cmts a<ninst the plaintiff. The plnintiff fur-  
ther v e n r q  that the original recortl in the coiinty cowt  contains the 
matters so sccited in tlle s c ; ~  tcr r inq that  the debt iq justly dnc, and that  
there are no p e r ~ o i ~ n l  n s d q  to -:~tlsfy it. 

Tli? court d(wicd tllp motion. m d  the plaintiff :ippealcd. 
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therefore, the defendant map aver the fact of his disability 1%-liich stand? 
well with the record, in ordcr that he inn!- hare  tlle benefit of a legal 
defense. I t  is the same when a f e m p  corc~rt is sued v-ithout her 1111s- 
band. Bu t  if in those cases issue bc joined on tllc qnestions of the de- 
fendant's infancy or corerture, and it be found that  the party is of full 
:lye or not a feme c o r ~ y t ,  but s o l p ,  we apprelwnd that  tlle rwdic t  muit  
of necessity collclude all parties on that  poi i~ t  as on any other put in 
issue and found, a i d  that  an  arernient to the contrary could not he 
allowed. I f  i t  could, it  will render the litigation interminable, as each 
party might sap  from time to time that then h r  or  she had fuller ],roof, 
which n-ould establish the fact  to be contrary to the  last finding. Bu t  
the present case is much weaker tha11 those mentioned. It is not one in 
which it is  alleged that  the court wrongfully administered tlle law for 
want of information, which the plaintiff ought to hare  given, a5 to a 
fact from which the defendant mould hare  d e r i ~ e d  advantage had i t  
heen brought to the notice of the court. But  here the allegation is  that  
the court erred in  finding a fact against the plaintiff on ~vhicll the par- 
ties were a t  issue, contrary to the truth, and even that, not because the 
finding was not right according to the proof then before the court. but 
by  reason simply that  he can now produce evidence sufficient, he sup- 
poses, to establish the fact as then alleged by him. It is  in reality an  

attempt in a norel way and a t  a remote period to get a new trial 
(121) for surprise. The  p la i~~t i f f ' s  proper course n-ould have been to 

suggest a diminution of the record mid liad the defect supplied 
before the tr ial  by certiorari,  or, after the trial and a t  the same term, 011 

account of the surprise, to have moved for another trial. The present 
at tempt cannot be countenanced. 

PEII CURTALI. Affirmed. 

Ci ted:  JIassie 1%. H a h e y .  165 S. C., 173. 

STATE v. JIARTHA JESIiISS. 

Although a bahtard be tm11 in one countj, jet if the inother and child after- 
n r d b  ren~ove to another county, ;tn11 there acquire a residence before 
proceedings in hs tardy are had againit her. those proceedings must be in 
the latter count>. n llich i< alone responsible for the maiilteuance of the 
bastard. 

,~PPEAL from -lLan(y, b., of R r c ~ a r o r u  Spring Term, 1851. 
This was a proceeding mlder the "Bastardy Act," instituted in the 

county court of Richmond. I t  appeared that  the child was born in Rich- 
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mend Colu l t~- :  tliat the motller and  cliild remowd to l \ lon tgomer~ .  and  
there resided more tliim t n o  year, before this 1)roceediug n a s  com- 
menced. T h e  (leiendant therefore i n o ~ e d  to dismiss the  l)rosccution for  
the  n-ant of jlllisdictiori i n  the comltj- court of Richliloild, hut  the court 
refused the  ~ n o t i o ~ i  ;inti gaxe judglllent againi t  +lie defendant. ~ l l o  all- 
pealed t h i ~ r 4 r o n 1 .  Tlie Superior  Conrt  afirmecl the judnmcnt of 
t h e  moilt?- i ~ o n i ~ .  and the  defeiidant a p p c : ~ l d .  ( 1 2 2 )  

J T '1'11~  noth her :i~ltl licr child had. ,~cquirecl a settlement in  
the  ronnt- of l \ lontpomcr-  :tt the  t ime fllis l~ rocced i~ lg  xvas ro i l i~~~el lced .  
T h e  counry of Ricliiilo~icl ~ v a s  iiot c l i a ~ y i ~ i l ) l i ~ ,  and   therefor^ had  n o  riplit 
t o  require a n  i n d e n i n i t ~ .  There  is  er lor .  T h e  11oint is  qettled 1 ) ~  S. 1 .  

Roberts .  3 2  S. C., 3.iO. 
PER C ' ~ R I - Y \ I .  Reversed. 

(1") 
DET ox  DEMI<E OF Sl2SAS C .  MOORE r. DAT ID PARKER. 

1. A. tlerised to his io11 >I tr;rct of Inlid "for i r n c l  ( i l i r i l~~(  his ~iirturi~l life." i l l i d  

irfter his death "to tlle heirs of his I)od~-. to 11c eqniilly divided I)ctwc~n 
them. to them mlcl their heirs forevcr" : and if he dies n-ithout heirs of his 
I~otly liring nt the time of hi': death, the11 to liis d:rnghter: Hcltl. that 
luider this devise the son took only a life eqtc~te. 

2 .  The scm lii~ving oliiy n life estiitc'. whc111 he splls and col~\-c'ys t l ~ t s  1;lntl ~ i t l i  
walmtnty in fee. this n-nrrirl~ty (lor.: uot 11ar uor rebut the l)urclri~ser. 

3. The yre\ulril~riou of death ari\ing fro111 ,he ahhence uf n 11.1lt) for mole tlldii 
wren ye:rl. ic not remored 11y p~oof  of :r lnrnor d~uriu:. tliirt t m e  of hi. IP- 
in:: alive. nllicll rumor. ul~oii inreztiqi~tio~r, tuin. out to I ) ?  n itllout fomndd- 
tioll. 

A 1 ~ ~ ~ ~ ~ ~  froin Dicl,, ,7., a t  I h ~ r o ~ n  Spr ing  Term,  1851. 
Ejectment .  T h e  case was as  follows: T h e  land  formerly helonpecl to  

one J o h n  S. Xoore,  n h o  died i n  1827, h a r i n g  first made and published 
h i s  las t  \ d l  i n  f o r m  to pass real  estate, which was duly p r o ~ e d  a n d  
recorded. And i n  thc  said r i l l  the  said l and  Tvas derised as  follo~vs : "I 
give, derise, and  bequeath to  my son, -idolplius E d ~ v a r d  Noore,  f o r  a n d  
dur ing  h i s  na tura l  life, the three fol loving t racts  of land to x ~ i t :  ( H e r e  
the testator describes the  lands.) I also g i r e  and  bequeath to m y  sol1 
-Idolphus E d w a r d  aforesaid, fo r  a n d  dur ing  his  na tura l  life. one feather  
bed a n d  furni ture,  m y  large brandy still, a n d  two mahogany tables. The 
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above property, both real and personal, I give to in7 son hlolplius afore- 
said for and during his natural  l i fe;  and after his duath, I g i ~  e the above 
property, both real and personal, to the heirs of his body lawfully be- 

gotten, to be equal17 divided between them, to them and their 
(124) heirs forever. But  i n  case my son Adolphus Edward should die 

without such heirs of his body lawfull-  begotten, living a t  the 
time of his death, tllen and in that  case tlle lands g i ~ c n  to him as above 
described to my daughter, Sally Xati lda aforesaid; and should she die 
without heirs of her body bt,gotten, l i ~ i n g  a t  tlie time of her death, then 
I gire tlie a b o ~  c described l a i d  to all my cliildrcn living a t  the time of 
her death, to be equally d i ~ i d r d  bcr~i-cell them, to thein and their heirs 
form cr" ; n-hic.11 is all in the n-ill that  relates to the land in co~ltro\crsy. 

A \ d o l p l i ~ ~ ~  E. I\loore, to rnl~om the lalid I\ a.s drvi.jcd as aforesaid, took 
pobieszioli of tlic lalld :~ f t c r  tile f i ; t l ~ c ~  'i dcatll. and contillued that poi- 
session until tlie Tear 1SXi. ~ r h w .  by his dced of barg;iin and sale ~ r i t h  
n - a ~ w n t g ,  11c c.onrevcd the sainr to one Al l fwd TV. Moore, and t l i enc~  
1)y successive deeds the title TWS t rx i~b l~~ i t t ed  to the defendant before the 
date of tlie demise in the plaiiitiff's declaration. 

I t  Ta r  further in proof that the said Adolphus E. Xoore left the 
county of Irertford in December, 1841, and the IT-itnesses for the plain- 
tiff, to wit, the brother of the said Xoore, the husband of his sister, and 
the b r o t h  of his ri~ifc, and with 1vhom she had resided erer  since the 
said 31oor.e left this Stat(,, stated that tiicy h d  nercr heard from him 
4ncc 1842, and the b~ ,o t l~e r  stated that  ill 1842, and prior to Soreinber. 
he had r e w i d  t n o  letters from the inid ,\dollihns. dated in Winyaw 
Distl-kt, South C:~rolina, and that he \nl)qequcntly l e c e i ~ e d  another let- 
ter fl-om Clia~leston, Sonth Carolilia, dated S o ~ e l n b e r ,  1842, but that  
he had riel-er heard from him since, though he had vr i t ten  to both places 
to h a ~ e  inquiries made, and lie a l ~ d  tlie husband of the sister of said 
;\Ioorc qtated that  they 1i:rd requested perqons Tra\ eling Sonth to inqnire 
fo r  him, but had never heard from him. 

The defendant then proved that  one John  D. Jenkins, since deceased, 
while trareliiiq in South Carolina in 1845, wrote to his brother i n  Hert-  
ford County that  he had heard of the said Noore. and that  he was in  

South Carolina. 
(125) The plaintiff then proved by the brother a n d  the husband of 

the sister of said Moore that  on the retnrn of the said Jenkins, 
haring before heard what he had written, they called on him to ascer- 
tail1 what infornlation he had on tlie subject, and were told by him that  
hc had no other than this-that he had seen a man  in  South Carolina 
whom he did not know, who told him that  he had heard of a man by the 
name of Moore residing in  some village, he did not remember what, who 
was said to be a shoemaker, with a wife and three children. I t  was 
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further p r o d  that tlie said Adolphus h:~d 110 ~ u c l i  ~ r a d e  n-lieu lie left 
this S ta te ;  and, also, that when he left this State he had a r i f e ,  ~ d l o  is 
yet alire, aud that  the lessor of the p1:liiitiff Tras his o ~ l y  child, and that 
she is yet an infant. 

The  defendant's counsel ilisisted that, under the will of John Xoore, 
the lessor of the plaintiff had 110 title to the land de~-ised. so as to 
recover; and if that n.us not so, that there TTas not snPric.ielit proof t!lnt 
the said ddolplllls l w s  dt~xd at  the time of t l ~ e  dcinise of the p1aintifY.s 
lessor. 
BJ- :Iprecnieilr, liis Holios reserved liis opinion u lmi  the first point. 

h i d  oil the second lie vl~:i~yed the j11ry tliat i i  tlie s:~icl 1\10ore i d  bctli 
absrlit nl)n-t~rds of sc.\.rll !-cars, n i ~ d  h t l  ]lot beell hearc1 from. the la\\- 
raised tllc presulillition that lie n-as dcatl. and tlitit sncl! p r i ~ ~ u ~ i ~ p t i o n  
cullld not bc ~,ehnt tod hy a rqmrt  of liis bring alive, TI-llicli ~rllcl~i i l~c jn i r~d  
into pso~-cd to be b:ivlc.ss : l i d  i u i fo~~ i~Jc t l .  

The jury retarncd n verdict for  tlic 1il:rilitiff: niid liis 11011or, by con- 
sent, r i~ icd  p r o  fo~.t)zt~.  t11:~t ulider tlie vtid v i l l  the l a d  passed to tlie 
plaii~tiff's lessor on the death of her f:rthei. h d  j ~ ~ d g i i i m t  T I - ~ S  wli- 
dered accordiligly, and the defendant :rl,lmlc.tl. 

o .  J .  .Jolln Noose. n l ~ o  d lu l  i ~ i  1 q 2 6 ,  d e ~  istd tile land snc~l  
for to his so11 -\doll~lius for life, ":aid c ~ f t e r  11i. death to t11c liciis of his 
lmdv, to bo ~ ( 1 ~ 1 ~ ~ 1 1 1  { ( l i d  Z i f i i ~ ~ ~ / ~  tl! / ) I ,  t o  f l , ~ t ~  u n d  t71eij 1 1 ~ i 1 . c  to/- 
P I  i j r  ; mid if lie dii~b " ~ ~ t l ~ o u t  heirs of 111s bodv. 10 i / ? y  ot  ~ I Z P  f i m ~  ot 
lric t l ( ~ a f l r ,  ' then to 111s dauqliter. Sally Xatilda. 

-~do lp ln~q  took only .111 estate for life. l'lw r d e  in , q l / ~ l / ~ / s  (I?!)) 
c a c ~  docs not apply. 

This poi~i t  lr Yettlcd I).\- TT7ai (1 r . Jon.>s, 40 S. C., 400. I T - h e  the niat- 
tcr is fully discnsvd :rnd the cases re~iewcd. Indeed, this is a plainer 
case, for t l~erc  no no r& of inheritnncc were added to tlie estate of the 
issue, and it was necessary to suppl- them by inference from the act of 
1784. ch. 204, see. 12.  IIere the ~ ~ o r d s  are added hy the d l .  Then it 
mas necessary to su l~ply  the nords ' l i ~  i n g  a t  tile timi. of h i s  d e a t h  ' b~ 
inference from the act of I f  84;  here the n ords are added b , ~  the vil l .  

Adolphus Moore l i a ~  illg olily all estate for life. liis nxrranty  does uot 
bar or  rebut the lessor of the plaintiff, for die claims by purchase and 
not by descent. By the Rcr. Stat.,  ch. 43, sec. 9 ,  it  i. p r o ~ i d e d  that all 
m r r a n t i ~ s  made b , ~  a tenant for life. descendiuc or coming to nnv per- 
son in r rmuindrr  or reversion. dial1 be roid mid of 110 effect. T l~ iq  is a 
reenactment of 4 -Inne, ch. 16. sec. 21. 

9; 
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We also concur n ~ i t h  his I I o m r  upon the question as to the presump- 
tion of dr,arll v-heu one lias been absent or  not heard of for more than 
seven pears. The cirrunlstalice that  during the term there was a rnlnor 
of his being a l i ~  r ,  n hicli l)ro\ cd upon ilivrstigation to be v-llolly ~rit11- 
out foundation, tended rather to confirm than to weaken the in-esnmp- 
tioil, for it thn5 appeared that  diligent inquiry had been made after Iiirn. 

PER C'r I ~ I  m. Mirnied.  

C'it~rl: ,S 'orr fh~r~la~~tZ 1 % .  S t o u t ,  6S S. C., G O ;  Dowd 7.. 1T'utson, 105 
1. C., 476;  $h ' fnrx~s 7%.  IIill, 11". C., 13 ;  H U ~ L S P I .  I.. Craft, 134 S. CJ., 
329. 

(1 30) 
STATE r. PEARCE W. TARRELL. 

d 1t1'oluietor of :i mill who cuts n canal irerow n pnl)lic. road. whereby the pas- 
< w e  along the highway is oktructed, and thoqe nllo are in possec;sion of 
the mill clniming under him ancl wine the cannl are liable to an indict- 
ment for such obstruction, the one for creatinq and the others for contil~l~- 
inc the nuiiance. But if a bridge is erected over the canal neither i i  in- 
tlicti~bl~ c i r n ~ l y  for suffering the bridqr to be out of repair. 

APPEII, from El l i s ,  .J., a t  XARTIX Spring Term, 1851. 
Tntlictment was in the following words: 

Sr I'LRIOR COI I<T or 1, I\\-. 
Fall  Term, 1850. XARTIS COT- ST^, 

"Thr j i~rors  for the State, on tllc~ir oath, present that  on 1 September, 
1848, there nxs, :uncl from thence to the taking of this inquisition there 
hnth beell, and is  now, in the coimtg of Xar t in ,  over a water-rourse 
called the canal, a certain common public bridge in a highway in said 
county leading from IIamilton to Williamston, nsed by all the citizens 
of the State on foot and with their horscs and carriages, to go, pass, 
rrpas" ride arid labor a t  tlleir f r w  will and pleasure, and that  the said 
bridgc. on the day and Tear, and during the time aforesaid, was and pet 
i t  yery ruinous, dangerous, broken and in great decay for the want of 
amending and repairing the same, so tha t  the citizens aforesaid, upon 
mid orcr the said bridge, on foot and with their horses and carriages 
during the time aforesaid, could not, nor yet can go, pass, repass, ride 
and labor as before the said time they were nsed and accustomed to do, 
and still of right ought to do, without great danger of their lives and 
the loss of their goods, to the great damage and common nuisance of the 
citizens of the State upon and orer the said bridge going, passing, re- 
passing, riding and laboring as aforesaid. 
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"And the jnrors aforewid, oil their o;rth aforesaid, do f iu t l~e r  (131) 
prese~lt that Pcarce TI7. yarrell, 1:itc of tlic wid colunt;\- of Martin, 
by reason of hi< terluw of :I cert:iill mill called the C:ulal Xi l l  and the 
lands appurteliant thereto. qitnatc. ill said count>, ought to rebuild, re- 
pair, a i ~ d  a n m d  the wid bridge n l l w  a l ~ d  as oft el^ a. it  slioiuld or shall 1)e 
necessaq-, to the e~.i l  cwnll) lr  of 2111 otlwrs ill lilic rases of fc~~ding :ul(l 
agaiuqt thc l i e ~ ~ r e  a11t1 dignity of thr  S i a t ~ .   moon^, - 1  t t  / / . -GPH( ,  al." 

To 11-hich the defcnclant pleacled not guilty. On the trial the State 
proposed to show that m a n -  years ago a 1-ery small branch nhich lleeded 
no bridge across it. and TI-liich u-~ls not bridged. rail across the lligllrray 
described in the i~ldictment. Tliat in the Fear 1800 one TT'illiams built 
a mill upon the branch. and in order to s1lpp1~- it v i t h  \i nter-1)ower c ~ t  
a canal across the road and directed the ~ m t e r  from a large stream 
which u s  on tlic opposite side of the road and crossed the road several 
miles distant. n-here it n7as then lurid is  no^^ bridged. That  tlie canal 
brought across the road wch a quantity of n7ater as to require a bridge 
to make the highn-a? safe and eonr.enient for tr:lrelers, and the proprie- 
tor of the mill and the said Vil l iams lint up R bridge across the canal 
n-here it crowed the road a i  soon as it was cut. and kept up the bridge 
by rebuilding and repairing it as long as he owned the mill. That  the 
mill passed from TTilliams by meslle conr eyance to s e ~ e r a l  persons, T V ~ I O  

held it until tlie defendant came into possession, and that each of then1 
x~hile in posqesqion had rebuilt and repaired said bridge as often as lvas 
necessary, r;\c2cpt the defendant. d o  came into possession of the mill 
in 18G. 

The defendant objcc~cd to the rweptioli of this testinloi~y, but it xTas 
admitted by the court. 

The State liroreedcd to introduce other testimo~i;\-. and upon all the 
c~ idcl~cc in the ( 2 a ~ ~ l  the jury returned the follov-ing special I e d i c t  : 

The jnrJ- find that  in 1800, and c\ er since, there n7as a certaili highvay 
in the count? of 1\Ia1.tin leacling from IIamilton to Tl'illiamston 
which crossed a small branch not reqniring a bridge, a i ~ d  11-hich (13-3) 
was not bridged. That  one T i l l i ams  built a mill down said 
stream, on the 11ortl-i side of the road, and in order to supply i t  ~14th 
water-ponTer cut a canal across the road at the channel and brought to 
the mill across the said highway a large quantity of n'atcr, ~dlic3h before 
that time found its nTay into a large stream on the sonth side of the road. 
That  the quantity of r a t e r  so brought along the canal \?-as so great as 
to obstruct trawling along the highvag,  and made a bridge necessary at 
that place. 11-hich the said Williams immediately erected and kept up  
during his life. That  after his death the mill was omled by one Cloman, 
who rebuilt and repaired said bridge as often as needed, until his death 
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in 1\42,  nlien it n a, rebuilt slid rcpaired br his rcpreseiltatlr es, till the 
mmll came, in 1543, 1,- 1)urcli:i-e at a sale ui~tler a decree of the court of 
eqUlT7 of I\Ialtm C'ounty, to the lJoss?aslc)ll of the clefendant, or owner 
thereof, n h o  PI er  mlcac ha2 coi~tinued to onn,  po.sez>. and use the said 
mill. And tho jury further find that the defendant, n i th in  t n o  e a r s  
nest before the finding of the indictment, allowed said hridqe to become 
out of r c p i r ,  ruinous and dangrrons to he passed b x  persons traI elmg 
o ~ e r  the samc, nliich :it all time. q11lcc it n as crected had been a 1)alt of 
said l~icl in ti>-.  the^ further find that at ,111 tlnies since the cuttiny of 
the s,~irl calm1 a bridge has bwn neceh<ar- over the same nhere  i t  crosses 
thc said h i p l l n a ~ .  T h q  also find that s o o ~  after t h ~  drlntll of said Clo- 
mail t h  milldnnl broke, a i ~ d  thr  inill v a s  not u w l  for t ~ v o  :ears, and that 
said Cloman's he in .  on Ir l~oin the mill descended, n ere infants, mld con- 
tinucd such till after the sale aforesaid and purchase of the same hy the 
defei~daat. But vhether, upon the premises aforesaid, the defendant he 
guilt!- or not guilty of any offense. as cliarged in the bill of indictment, 
the- say they are ignorant, and pray the ad1 ice of the c0~u.t ; and if, ill 
the op1111on of the court tllr defendant Gc guilty, then t l q -  find him 

pni l t r ;  and if in the opinioii of the court the defei~dant be not 
(I:%?) guil t \ ,  the11 they find liinl not guil t- .  

17p011 this 1-erdict tllc court Ira> of opinioll that  tlie d e f ~ n d a u t  
was guilt-, and pronounced judgment accordingl-. from which tile de- 
fendant appealed. 

Atfornry-General for  tile State .  
Riycjs f o ~ .  defendant. 

PEUC\OS, J .  The d e f c ~ ~ d a u t ,  ~vitliout doubt, is liable to indictment for 
obstructing the public 1lighn.a.; by means of the canal, xhich  he uses and 
takes beliefit of for the purpose of supplj-ing water to tu rn  his mill. The  
original proprietor of the mill I n s  guilty of a nuisance in  cutting the 
canal, and the defendant is guilt? of a nuisance in coi l t i izu i i~g t o  use i t .  

I t  mag be that  if he is indicted for the nuisance he may attempt to 
escu.ie llirnself by p r o ~ ~ i n g ,  that for more than tventy years, he and 
those " d o s e  estate he has" hare  had the benefit of this msenzozt  or  
pririlepe; but i t  r i l l  appear that  the enjo-ment of this p r i d e g e  had 
a condition annesed thereto, to wit, that a bridge s l i o ~ ~ l d  be kept up  
orer the canal, so that the public should sustain no inconvenience or 
hindrance by reason of the h i g h ~ a p  being cut across. The  excuse mill 
not arai l  unless he prol-es that  this condition has been complied n~ i th .  

The indictmect charges that  the defendant, being the owner of 
the mill, was bound to repair the bridge, "z ir t zr fe  tenurcr." Our 

( 1 3 3 )  late r e ry  able Attorner-General followed an English form, and 
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did not d e ~ o t e  to the subject the degree of care which he usually be- 
ston-ed upon eT cry question. I11 this State, -re are all tenants itr capi te ,  
and our tenure is that  of frce and common socage, yielding fealty, doing 
suit to court, and lyving such taxes as the ((General Assembly" h a y  
from time to time :LS~CSY. The land upon ~ h i e h  the mill is situated was 
in all probnbilitv granted long before the mill m s  built and the canal 
cut, so the repairing of the bridge could not ha l e  been a cond i t i on  o f  the 
gt irnt. 

T h e n  the canal mts  cut there may have been an express license for so 
obstructing the public highvay granted by the county court upon condi- 
tion that  the bridge should be built and kept in repair, or this may he 
presumed by a usage for more than tv-enty !-ears, in the absence of such 
a contract expressed or presumed. The proprietor of the mill who cut 
the canal  as guilty of a nuisance in  so obstructing a public highway, 
and tlle defendant who continues to ase the canal is guilty of the like 
nuisance. RP.?: v. S l a u g l ~ t e r ,  2 Saunders. 158, 9 ,  note; X i n g  c.  K e r r i s o n ,  
1 M a d e .  & Seln-in, 526.  

The judgnlent must be r e~e r sed ,  aud, upon the special rerdict. there 
must be judgment for the defendant. 

PER C r x ~ s a r .  Error.  

Di\t.: Ha71 1,. -Vorrow,  47 S. C. ,  4 6 3 ;  I i o m ~ g n g  1 , .  r o l l i r r .  65  S. C., 
71. 

Where n  part^. ha< been arrested upon a ccc. w. pives bond for his appear- 
ance, etc.. he may, when a judqment is moved for a I~reach of the bond. 
adduce any matter which nmouilts to a defence. 

APPR IL from MnnTy ,  J . .  at  BLADES Spring Term, 1851. 
The defendant, Call l\lcDugald, was arrested on the Tuesday of the 

county court and forced to give a ca. sa. bond, conditioned for his ap- 
pearance on tlle nest day. H e  failed to appear and was called out, and 
judgment was moxed for the plaintiff. The motion was resisted by the 
defendant, Call ItcDugald appearing by cornisel, and his sureties, who 
appeared in person, and in their behalf the court was moved to quash 
the ca.  su .  and the bond. The court refused the plaintiff's motion for 
judgment and allowed the rnotion made in  behalf of the defendant. The 
plaintiff appealed to the Superior Court, where he renewed his motion 
for judgment on the ca. sa bond, which was opposed on behalf of the de- 
fendant, and a motion made to quash the bond; and the defendant 
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offered to p ~ ' o ~ c ~  that n-hen the ofticers arrested the principal, Cnll Mc- 
I h g a l d ,  he told h i n ~  that if lip did not yign the bond he nould 1)ut him 
in jail. But  tlic court, lioldillg that tlle defandants haring failed to 
a la i l  theniselres of said defeiise, if it  existcd. i n  apt time, refused to  
hear the el iderlce and pale  jltdelnent for the plaintiffs, from which the 
defendant nppe:il(d. 

P ~ ~ r t w s ,  J. T e  do not understand upon what ground his Honor 
held that the defendants had failed to ara i l  thenlselves of the said de- 
fense, if it  existed, in apt time. They resisted the motion for judgnlent 
ill the count- court, mored on their part to quash the ca. so and bond, 
and were successful in resisting the motion n a d e  by the plaintiff. This 
was done 011 the WYJ- day after tlle bond m s  executed, and was in apt 
time for augllt that  is stated in the case, which is  set out by us more at 
large than would hare  otherwise s e e m ~ d  necessary. 

I n  TT'illiams r .  Bryant, 33 S. C., 614, it is remarked: " I t  is true the  
debtor cannot, after failing to appear, adduce any matter of fact by way 
of defense," etc. "The case may be likened to a default in an  action of 
debt," etc. 

111 Bardison I,. I j en  jamin, 31 S. C., 331, it is remarked : "If the offi- 
cer. upon arresting tlie debtor thirteen days before Janua ry  court, 11ad 
refnscd to take a bond for. his appearance at April term and insisted 
upon holding the debtor in custody unless he would execute a bond for 
his appearance at January  term, the bond TI-ould h a ~ e  beeu ~ o i d  as  
obtained bu duress." 

These remarks were unnecessarr to the decision of either of the cases, 
and were t l i ro~rn  out only as suggestions in the course of discussion. 
But  the r e ry  point is n o v  presented, and we are of opinion that  the de- 
fendants Tvere at liberty, ~vhen  judgment was mored for, to adduce any 
matter which amounted to a defenqe. TC'e do r ~ o t  see why, upon this 
motion, tlie defendants stand in  the condition of a defendant in an action 
where judgment by default has been rendered. I t  is true the debtor fails 
to appear, and was called out, hut that failure was not in reference to 
the condition of the ca. sa. bond, and had no reference to or bearing on 
the motion for judgment afterwards made, i n  reference to which the 

defendants stood in the condition of defendants i n  an  action ~ h o  
(138) appear and claim the right to enter their pleas. Why should the 

defendants not hare  the same right to resist judgment, where it is 
nlored for in a summary way, as tlwy would hare  if sued in debt on the 
bond, and the breach assigned was failing to appear according to the 
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colldition of the bond? The suiiimarp judpiimt is p r o d e d  to prevent 
plaintiffs from being drlaycd, not to exclude defriidants from any good 
defense. Suppose the officer forges a bond, and, upon calling out the 
debtor, a judgment is mored for, TT-ill tlle court refusc to allox- tlle fact 
of the forgery to bc prorcn? The same reasons applp to the present 
case, wliere it is allcqcd i t  was obtained by duress. 

rl)oii cxarnination, it will he found that pro~ision is made for the 
case, Rev. St., ch. 58, see. 7 .  Either of the parties to the bond map have 
an issue and a jury impaneled immediately to try it, "not1 est  factlrm." 
shall only be received on oath of its ~ e r i t ~ .  

PER CURIA~I. . Revbt.sed,  and remanded that the issue m a -  be made 
up and tried. 

(139) 
TYII,T.IAJI ('OX I-. TYILLIAJI ('. RUIE. 

I11 a ljroi'ertli~i:: untlrr our \ t ;~tute  to rrc30rer tli~iil;~ce< for overflowing land I)$ 
a mill-l)oiicl. i t  i. not Ilec.eh\;lry that a copy of the petition 41ould be \erred 
on the defentlant. I t  i \  wfficielit for the plaintiff to <ire the defentlant 
ten tl:~yq noticae, ill 11 i i t i l~c.  of hi< ii~teiltion to file the 1)etitioii. 

. ~ P E  \I, from J a n l y ,  J., at DAVID~OS Fall Term, 1880. 
Petition for damages for overflowing land by a niill-pond. I t  was 

filed at May County Court, 1829, x~hich mas on the second Xonda-.  011 

the first day of the month, more tlian ten days previous to the term, the 
petitioner gave tlie defeiidant notice, in writing, of his intention to file 
the petitioi~ at  the next term; a d  on the 7th d a -  of the month the 
plaintiff sewed the defendant x+li a cop- of the petition. At N a p  
term the defendant put in all answer setting forth several grounds on 
which he clainied the right to crect his mill and o~erflow the plaintiff's . land, and denying the plaintiff's riglit to damages. I t  further stated the 
facts as to the serving of the notice and copy of the petition, and in- 
sisted that the copy ought not to hal-e been served until after the county 
court, and that for that reasoli thc l ~ t i t i o n  ought not to be entertained, 
but dismissed. Tllr county court iic\crtlieless ordered a jury, and dam- 
ages were assessed and judgnieilt rclidered, and the defendant appealed. 
I n  the Superior Court the defcllda~it rci~cwed the objection that tlie suit 
mas not properly col~stituted, and prayed the court to dismiss it. But 
the court refused, and after a trial at bar a i d  judgment for the dam- 
ages assessed, the defendant again apljealed. 

S o  roru~se l  f o r  pla i u t i f .  
Xe t zdenha l l  foi. clefendarlf .  
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RI-FFIK, C. J. I f  the objection were open after a full defense on the  
merits, i t  would not avail the defendant, for there is nothing in  it. T h e  
statute does not proride for or intend that a copy of the petition should 
be serwd. The purpose was to g i re  a summary remedy on motion a t  
the same term at 17-hich the petition was filed. Bus to prevent surprise, 
it  requires the notice in TT-riting of the intention to file the petition. 
That  v7as just the course in the court of chancery before the statute 
required the master to send a copy of the bill ~ v i t h  the subprpna. Before 
that  the plaintiff sued out his snbpmna often before his bill was filed; 
and tllc defendant being s e r ~ e d  IT-ith the process, brought the bill for  
himself if he vished one. I n  respect to petitions of this kind, v e  believe 
a practice has grown up of serring a copy of the petition in order to 
ob~-iate possible objections for omissions in the notice. Though unneces- 
sary. it may thus be convenient to the petitioner to serre the copy. That  
is at his onn  mpense. and can by no possibility do any 17-rong to the de- 
fendant. 

PER (21 I ~ I  111. -Iffirmed. 

1. 111 the s:~le of n SIRYE.  R n-nrranty of sound~less includes sonn(liw+ of mind 
;is yell as of body. 

2. The soundness of mind meant in the w i t m m t y  of :I slare nleans cnilj- such 
a degree of mental cap:rcit- as renders him fit to perform the ordinary 
tlilties of :L slare. 

APPEAL fl.onl -1 f~o t111 .  J . .  at B L ~ E X  Spring Term, 1S5l. 
C'orenant, brought for sereral breaches assignccl of the co~~enan t s  con- 

tailled in the follox-ing instrument : 

'($450. BLADES COTSTY. 1. C.. 13 Nay .  1846. 
"Rccei~ed of Hug11 Sinlpson four hundred and fifty dollars ill p a - -  

ment for a negro boy, named Graham. about serenteen years of age, 
wliich negro I wwrrant both as to solmdneqs and right of property, es- 
cept a small rupture on said Graham. 
"In witness my hand and seal. ARCHD. S. XCIIIY. (SEAT,) 

"Test : WBI. BRYAST. J r . "  

T l ~ c  plaintiff alleged that  the col-enant was broken in tha t  the said 
Graham had a large rupture, instead of a small one; had other bodily 
diseases. of some one of which he finall- died. and that  he was of un- 
sound mind. Upon all these points the plaintiff offered proof, and, 
among other things, prored that before the sale a x-itness who had es- 
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anlined the negro disco~ercd that the negro's feet had been selerely 
frost-bitten, and that the: sometimes bccanle sn~ollen and subjected the 
negro to inconr cnience: hut there was no proof that  this was 
conmunicated to the plaintiff. or  that  it  as otherwise known (148) 
to him before the purchase. 

The counsel for the defeilda~it objected that the ~ r a r r a n t y  of sound- 
ness con ta i~~ed  ill the COT enant c11d not extend to n~en ta l  soundness; and 
if it  did, that the e x t s ~ ~ t  of ur~aoimdliew prorcii b -  the plaintiff Tms not 
such as to colistitutc a breacli of t h ~  nurant!- of soundness. Upon 
those pointq aiid tlie extciit of tlie rillitwe and the geiicral uiisoundness 
of the iiegro. tlic arc.unirllt n as 111a1nly contluctrd on both sides before 
the jin-y. tlie defendant insisting that there n a s  no breach of the m-ar- 
ra i~ty .  and tliat from t l ~ e  er idence the n e p o  died from tlie maltreatment 
of the plaintiff himself and his other s l a ~  es, and n as not unsound be- 
yond a small rupture. 

Among other thines. his Honor inqtructed the jury tliat the cor enant 
extended as nell  to sonndne-s of milid as of body, and i t  vTar for them 
to say, from the midenre. m ~ d  eslwciallr from the opinion of tlic niedi- 
cal ~ i t ~ i ~ s s .  ~ i l ~ l ~ e r  tlie rnptiure n'l. a large or a sillall oue, and, if 
large. fa1 the diffelw~ce betxweu a small ruptuw and the one 
pro1 en, if they fouud :IIIJ cliffereiic.t~, iiill~nircd the r alne of tlic -la1 r ,  
aiid ~ O T T  far  11e Ira. otllcrn i.e c h ~ c n ~ t d .  e i t l~ r r  in niirtd or body, anld h o r ~  
f a r  any sucli disraws. if t l i e ~  e ~ i > t d ,  i m p a i d  the r:lluc> i ~ f  the .Ia\e. 
That  as to :lie i '~o>ted fer.t, if that n as a pcrnlaucnt iu jur j  and dimin- 
islied tlir shre ' s  c a p r i t j  for 1:111or. they must takc that into c o l ~ ~ l d e r -  
atioii. That  tllc soulidncs; of 1iii11d n ~ e a n t  in the rwrranty of a s l : l~e 
v7as only hncli a d ~ r r e e  of n ~ ~ i ~ t a l  cal~ncity a. rci~drred him fit for tlie 
ordinary dntie. of a \l:trc: that this did uot i111l)ly that lic r~ 21- 7 cry 
briglit or ilitclligelit : :1l1(1 l f .  from the e7 idence, they belie1 ed that the 
slare, a l t ho~~p l i  (11111 aacl l~clon the orrl i~i ,~ry st:indnrd of Inunian ~~~ tc> l l ec t ,  
pet tliat llc poahessctl .nfficient capacity to  pelform the ordinar! t l ~ t i r s  
of a s l a ~ c ,  t l ~ e  n7:rrr:riit~ 111 that re\pctdt ~ i a b  not brokel~;  O I ~ ~ ~ I I I I ~ C .  i t  
n x s :  mtd ~t ~v:is for t l ~ m  to catinlate tlit~ anonn t  to nhicli his 
\:rlx~c~ I r a q  i ~ ~ ~ l ~ r t i r t d  1 , ~  s11c1i mrjntal inc.npac.it~. if fo i~ud  bv tlic171 (1-43) 
to ha1 e exl.ted. 
-1 rertlict l~:,ring 11tc 11 icriir~icil for the 1,laintiff. t l i ~  dr fe~l i la l~ t  oh- 

tairicd n rille for a 11r.n trial 11llo1i t l ~ e  ground> : fi1.t. of nil error ill the 
court 11poi1 t l ~ r  qiic~itioii of lr~cntal capfieit\-. ~vliicli tlic dcfer~dant in- 
sisted xa.: ~ ~ c i t  ~ n i h r a c ~ d  in tlic n-arrant-: srcondly. because t h ( ~  judge 
had said a n \  thing about frmtcd feet. nhich the dcfcudal~t insisted n a s  
not ernb1-actd in the n a r r a l ~ t y .  being a patent defect, if it existed at all. 

Tlic rule for a Ilrvi trial n ~ ,  discharged, the conrt being of its origi- 
nal opinioii reslw.tir~g the u a r r a l ~ t y  of the mrntal wnndness; and  as to 
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thc last point, that no such objection had been taken OIL the trial, and if 
it had that there n7as no evidence that tlle negro a t  the timc- of the pur- 
cl~asp v a s  viith or n itlmut shoes or ill any way that  tlle defvct n a s  such 
as rnuc;t 11ar-e been knon.11 to or obserred by the plaintiff. 

TTherenpo~l tlie deiendm~t al~pealed to the Supreme Court. 

PEAICWS, J.  The bill of sale has t l ~ i s  clause: "which negro I ~varrant ,  
both as to sonndness and right of property, eaccpt a small rupture." 

We concur with his Honor in  the opinion that this warranty included 
soundness of nlind as mil as body; and we agree with him as to the de- 
gree of mental incapacity li-hicli ~vould amount to nnsonndness of mind 
ill a s law. 

The raluc of a d a r e  depeiids as 1111~11, if not more, upon liis having 
sense enough to do the x~ork  ordiilarily done by slares as upon the 
soundness of his body; a d  if there had been sinlplv a warrant- of 
~oundnrss ,  ~vithout q~iestion it n o d d  l l a ~  e included soundness of mind 

as nell  as body. The exception as to the small rupture cannot 
(144) hare  the effect of restricting the general term "iulsound~less"; i t  

merely qualifies the warrant- in regard to the sound~less of the 
body arid has no bearing w h a t e ~ e r  in regard to the soundness of mind. 

The s e c o d  esccption is also untenable. I t  is not necessary to con- 
sider how fa r  the fact that a defect is so apparent that  it must hare  
presented itself to the notice of the purchaser (as if the slar-e has hut 
one leg)  dl justify 1.uc11 a con~truction of the ~ m m l t y  as to ewlude 
the particular defect from it. operation under tlle idea that  the parties 
could not hare  intended to i~lclnde it because there is no elidenre to 
raise the qu~st ion .  I t  does not appear that the conditioil of the negro's 
fcet xTas apparent, or that the philitiff's attention u-as called to it. H e  
n.as prudent enough to req~lire a KilTriLllty and ha, a right to  the bene- 
fit of it. 

PER C' [.I<I~I\I. AMirn~ed. 
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1. IVl~cre :L tleetl fur li111i1. after setting forth the partie.. the tlescril)tiv~~ of the 
land ant1 the il~tc'rtxst co~~ve~.etl.  goes on u s  follo~?-s: "to hare :~nd to 110111 
the above t1escril)ecl 1~iec.e or parcel of lantl. free ant1 c71e;tr from mtl, my 
lleiw. ( > s t v ? ~ t o b ,  : ~ ~ l ~ ~ ~ i ~ ~ i < t ~ ~ i l t o i ~ s  i111(1 ;issig11<, a1111 ~ I . O I I I  a l l  oLll?r pel~s1111s 
~vhatsoc~-c~r, unto thr ~ i l i c l . "  et(.. Hcl(7, that this clilustl wl~t:tilletl il cove- 
I I ; I I I ~  for (111it~t t a j i ~ y ~ ~ t e ~ i r .  

'(Tlii, i l idmit~~re.  iiimle tlns 24 -1ngu.t. 1\39,  i,et\vreli M7illiam S. 
Douglas and Jo1i11 Midgett, both of the county of H j d e  a i d  State of 
Sort11 Carolilla. n itliesqctli : That the mid Vi l l iam S. Douglas, for 
and in consideratio~i of the ~11111 of $120 to 1i11n ill 11:111d p i d  11- tlie said 
Jolnl Xidgett. tlie rereipt a d  papmelit of ~ l l i c l i  is l l e r e k  ackno~rledged, 
hat11 harpailled and *old, and hy t h e  prrmltz dotli bargain, sell and 
conr c -  to 11ii11, tlie said John Xidgc~tt, his heirs and assigns form er, a 
certain piccdc or I ) : L I ~ ~  of lmid, situate a d  lping in the county :iild 
State aforesaid. nl the wttlelnpiit of l l oun t  Pleasant. and beginning at, 
ctc. (here tlic houiiclariei are de-cribed), containing 1 5  acres, more or 
less, to 11x1 e :md to liold tlle a b o ~  e devrihcd p;ece or parcel of 1:md free 
and clear from me, inj  lieir<. c~ecntors ,  aclnliiiiatratorq and 3,- 
signs, and from all other 1,er~ous ~rhat-oere?,  unto liinl, the said (146) 
Jolili Xidpctt, 1 1 i ~  l~c~ir., ewcntor?, adliiini,tr:lto~~t :1nd a.bigiis. 

"111 ~ ~ - i t l i ~ s  nlielw~f.  I. t l ~ c  ,aid TYillianl S. 1)ougl;ls. liewunto set 
my l in~id atid wnl. the tlur :111cl year :~hore ~ r i t t e l t .  

-\TTILLI~\I  5. I h 1  (.L \<. ( \ L  I L )  

'.Sealet1 m t l  rJ\rJt iltrd iii the presc>llcc1 o f :  
" X h 1 1 ~ 1  111 Rl t  \Y .  

''GI;OK(~F 11. SHILLI~T." 

T l i ~  declara t io~~ cot~taiiicd n coluir nil :I co rc l~a~ t t  of .ci~in.  :~iitl also 
a count oil n co~enan t  of quiet clijoyn~ent. Tllc dcfelltlnlrt 111twdcil tlie 
gcjlier:rl issue-corei~alits performed. Tlie follo~ving fact, are agreed 
upon : Tlir 111:1intiff took possessioi~ t7f the prelnises deccril~ed in  tllc 
dced, aud coi~tiilncd ill posse~sioli uittil tlic death of tlie defentlant'q ill- 
teqtate, tlie 1)arty to the said dced. After tlie dr:ltll of tlie .aid inteitate 
a w i t  in cjectnient n-nq hronelit agai11.t tlle plai~itifl' 11y olie Samuel S. 
P u g l ~ ,  who had p a r a n l o u ~ ~ t  title to thc premisei. -1 judgment was 
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recorered by him against the plaintiff. The said Pugh sued out a writ 
of possession and evicted the plaintiff from the premises on 26 Feb- 
ruary. 1850. 

I t  is further agreed that  if the court is of opinion that  the plaintiff 
can recorer. a jlidgment shall be rendered against the defendant for 
$120, 13-ith interest from 26 February, 1850. I f  the court is of opinion 
that  the plaintiff cannot recover, it  is agreed that  judgment of nonsuit 
be entered against the plaintiff. 

The court on the said case agreed is of opinion that the plaintiff is  
entitled to recowr on the first count mentioned; and thereupon it i s  
considered tliat the said plaintiff recover against the said Israel Brooks, 
etr. From this judgmmt the defendant appealed. 

SAW. J. This cause is here upon a case agreed. The declaration 
contains t n o  po~mtG-ol~e on a COT-enant of seisin, the other upon a cove- 
n a ~ ~ t  of quiet enjopicnt .  I t  is agrwd that if upon either count the 
pl;lintifF ii: entitlrd to a recorer- .  judgment shall be rendered for him 
for the .11m i:et forth. The a l l~ged  corenants are contained in a deed 
of harpain and kale for a tract of land sold b,v nTilliam S. Douglas, ~ i -ho  
is non tl(~nd, to tlie plaintiff. The deed, after setting out in the prem- 
iscs the 11arriei to it,  :!lid q m i f y i n p  the land and the interest cony-ed ,  
goes oil a; follon.: "To have and to hold the a b o ~ e  described piece or 
parcel of land frcc w11d clear from me, my heirs. esecutors, adniinistra- 
toih c ~ ~ i r l  awigns. and from all other persons ~vhateoever. unto the said 
.John Miilgr tt," etc. Xidpett v a s  sned and turned out of possession by 
paranioimt title. 

TTp arc of opinion tliat tlie clause i ~ i  the deed as above set forth con- 
tains :! covcnant for qi~ict enjoyment. The defendant, through his coun- 
v l .  insist, t l ~ a t  the deed contains no covenant Tvhaterer. I t  is  true, the 
~ r o r d  COT ( K I I I T  or iierwriie~it does not appear in it, nor is i t  necessary 
that either of tlwm slioultl. S o  l~rcciae or technical language is required 
1,- lax in n-hich a co~cwalit shpll be vordecl, any ~ ~ o r d s  which amount 
to or iniport a11 agreement are sufficient. a covenant being an  agree- 
mcnt or contract wider seal. Plat t  on Coyenants, 28;  Lamb and Morris, 
1 Bur.. 290. The words in the deed we are considering, upon their face, 
import promi+ or agreement on the part  of Douglas, the ~enclor,  tha t  
Xidgctt shall enjoy the premises free from disturbance from an. one 
c l a i rn i~~g  by title paramount. and tliat is a covenant for quiet enjop- 
ment. 1T700cl~rcr,~cl 1 . .  Rumsay, 9 S. C.. 3.3;. The language of the deed 
i. that he ('511all h a ~ r  and hold-tha; is, possess-the land free and 
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clear," etc. It is objected, however. that  these words are in the haben- 
durn  of the deed, and constitute a part  of it. By themselres, they 
properly constitute no part  of the hnbettdunz.  The office of the (14s) 
habendurn  is to point out the interest conveyed. The ~ r o r d s  "free 
and clear," etc., go beyond that, and, in connection with the habendzr~n 
(technically so called), are unmeaning. But it is a rule in the construc- 
tion of deeds that every clause and ~ r o r d ,  if possible and consistent with 
law, shall h a l e  a meaning g i ~ e n  to it. I f ,  howerer, they do constitute 
a part of the h c t h c ~ ~ t l ~ c m  tliej- certainly are out of place. But  that cir- 
cumstance onpht not to deprive them of their existence and legal effect. 
I t  is  the office of the premises to specify the parties to the deed and the 
thing granted;  if,  lioverer, the name of the gralitee appears for the 
first time in the h a b e ~ l t l u v z ,  it  is sufficient. H n f n e r  1.. I r w i n ,  20 S. C.,  
5 7 0 ;  Coke 011 Lit.. 26 b. note. -\-om-. if a grantee may appear for the 
first time in the Ircrli~~idlrrn, v e  can see no good reason v h y  a covenant 
may not. TIad the IT-ords 71-e arc con+iderinp appeared in a separate 
claube to therli.cl~ ea .  tlwre can he no doubt as to their being a c o ~ ~ e n n l ~ t  
for. quiet enjogment. The ~vhole clause, hou-e~er,  is a corenant for quiet 
enjoyment. -111 hcr1,i~i~tl~riiz clause is not essential to the T alidity or com- 
pleteness of a deed, it ma?- be entircly omitted without affecting its 
ral idi t- .  Thc  piirtie*. tlie thing granted. and the quantity of estate may 
all bc contaili~cl ill tlw prcmiscs-and such is the n1oder.n or most fre- 
quent modc of con\-e>-anccs. 4 Kent C'om., 468. 

I t  is the dutj- of this C'o1u.t to look into the ~ i ~ h o l e  cnae. and to pro- 
nounce ~ 1 ~ 1 1  j ~ d ~ m e l i t  :(< the court be lo~r  ought to h a w  done: and. be- 
1ierri11~ that the tlwd cmitainq a corennnt for qnict elijopnent, jndglnent 
is giren to the plaintiff. 

PER C L XIAY. ,Iffirmed. 

,%PPELL f r o ~ n  Bid .  .7., at  P ~ ~ ~ r o r ~ s s  Spring Term, 1851. 
I)rtlnue for a female d a l e ,  named Anne, and three others, who are 

her children. The pleas were non c l ~ f i n ~ t  and the statute of limitationq. 
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On tlie trial the ca-r n-as this:  Sliadravk Davis l)equeat!led Anne, ~yhen 
quite your~g, to Mrs. Sexton for 11~r life. and then over to Snsani~a  TTil- 
liarn.;, the f e i n ~  p l a i i ~ t i t i ,  nlio afterwirds interniarricd ~vit l i  the other 
1)lnintiff vlrile she n as 2\11 infant aud before the death of Mrs. Sexton, 
~ v l ~ i c h  happened in the year lf:33. The defeiidant alleged that tlie plain- 
tiff Jolln sold tlie girl Anne to one O w n  William.; and to es tabl i4  tlie 
sale, evidence v a s  given that soon after the death of Xrs .  Sexton one 
Shadrack 1)aris. Jr . .  had the girl i n  possession, claimilig her a, hi,, and 
that the plaintiff Jolin, in the presence of the girl, nlentiolwl to a wit- 
m s s  that  hc had sold her too low to Oven TVilliarns, and tliirt he ought 
to h a w  had $50 more for her :  and that he said to another witness that  
lie had  old her to said Williams. Evidence x7as also giren that  tlie 
plaintiffs resided in Pasquotank before 1533 and ha le  resided there 
ercr  since, and tliat Shadrack Daxi,, J r . .  resided there until his death 
in 1837, and tliat then his administraror sold the girl pnhliclr to one 

Jackson, and that he and the defendant who claims under him 
(150) l i a ~ e  continued the adverse poisession of her and her children in 

tlie same county up to tlie bringing of this ,uit i n  1830. 
The court instructed the jury that if' tliey slionld believe, upoli the 

cridenw. that  the plaintiff Jolin JlcLean had sold -1n1i~ to Owen Wil- 
liams, tliej- oligl~t to find for the clefelidant. -1nd if tlieg should not 
find that sucli a sale was made. hut diould be l i e~e  that Jacksoli pur- 
cl~ased the rrirl in 1337, as ~ t a t e d  by the v~itncsses, and that lie and the 
defel~dant under him ha le  held lier alld her issue ercr  qilice a5  their 
own, the plaintiffs 17-ere barred by the statute of liinitatioii~. The jury 
found for the clefe~~dant,  and the plaintiffs appealed. 

R r w r s ,  C. ;I. There is error in the instrliction upon t l ~ c  statnte of 
limitations. Tlip action is in the nanie of lii~sband and wife in her 
right, mid n-onld sur~-i\-e to her. T h e  x7as no adrcrse l)ossessioii until 
after the death of the, tellant for life, and consequently it c.omnienced 
during tlir co'i.crture, TT-hich still esiats. By the express words in the 
saving in tlie fourth section of the statute of liniitatioiis, tlie f enre  plairl- 
tiff would have three years after being discovert to bring this suit ill 
her own nanlc, because she IT-as under co~er tu re  when the cause of action 
arose. Of course, she is at liberty to bring suit a t  any time ~vi th in  that 
pcriod, thongll if it be brought during tlic corerturr lier husband and 
she must join by reason of her Trait of capacitj- to sue alone. I t  is 
probable indeed tliat the action n-onld not lie in the name of the hus- 
band and ~ ~ i f r ,  for the reason that the right rested in  the liusband upon 
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the death of Xrs .  Sexton. as no adrerse possession at that  time appears. 
Bu t  that poilit is not raised, iuitl, tlicrrfore, i t  nza- be that the 
facts are ]rot itated rry)ectilrg it. Coiiscqur~~tly, tlie Comt  can- (131) 
not act on it ; :u1d as there was error in the i~lstl*uction a i  g i ~  ell, 
the judgment nlnst Ire rerersed. 

PER Cc K I ~ .  Venire ( 7 ~  n o r o .  

1. In order to obti~in :I vcr~i r  t (It' r l o ~ w  for tlle admission of iml~ropcr eviclelice, 
it i s  not wfficient to cti~te matter. reutlering it l~rohal)le that s11cl1 evidence 
m:lp 1l:trc l~ren received. but it i. i n d i ~ l ~ c t l ~ l ~ l r  to ~ t n t e  tlle evidence it<elf, 
otherwise tlle Court cainlot see that the ericle~ice was illegal, aud judg- 
ment \\-ill be aflirmed. 

2. I t  iy nil e*tablished rule in the law of evideuce that in matters of art  and 
icience. the opinions of espertb are PI itlence touching questions in that 
p:~rticular art  or science. :md it is coinl~etent to give in evidence such 
opinions when the profe\sora of the science swear they are able to pro- 
nounce them in any particular case, although :it the same time they say 
that precisely such a case had not before f;tllen under their ohserration 
or under their notice in the course of their rcading. 

3. The effect of the eridence is of course to be decided by the jurg. 

APPEAL from Bailey ,  J. ,  at  PERSOS Spring Term, 1851. 
The prisolier was charged in two counts with the murder of E l i  Sig- 

man-in tlle one by shooting and in  the other by striking, thrusting, and 
cutting with a knife upon the throat, the front part of the neck and the 
left side of the belly. H e  pleaded not guilty, and was couvicted on both 
comlts, and after sentence of death lie appealed. The bill of exception 
states that  OII the trial eridence was giren that  the body was 
found in  a secret place in the woods, about three months after the (152) 
killing, and when found was torn very much by beasts. Other 
eridence was then given tending to show that  the prisoner killed said 
Sigman. Then sereral witnesses, on the part  of the State, described the 
condition of the body when found, and stated that  the head was sepa- 
rated from the other parts  of the body, and that  the skin attached to 
the face and the throat under the chill where it separated from the body 
presented a smooth and straight edge as if i t  had been cut with a knife 
across the throat;  and they gare  it as their opinion that  it was so cut. 
Among these witnesses was a physician and surgeon. The 
others were not professional persons. The  State then called another 
practicing physician and surgeon who had not seen the body, but had 
been present and heard the evidence given on the trial. I Ie  was asked 
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1,- tlic iolicitor n hetlwr, as a matter of skill and science, he could form 
:L:I opinion from the evidence. supposing it to be true. 11-llether the skin 
of thc throat under the chin of the dcceased n-as cut by a sharp instru- 
nlel~t or torn ;  and if he could form an opinion, he vxs  requested to give 
it to the jury. Before an  a m n e r  from the vitness. the counsel for the 
prisoner interrogated him whether he had crer  seen or read of a case 
of this sort vhere  the bod? had been exposed for three months, and he 
replied he had not. Thereupon the counsel for the prisoner objected to 
the question asked on the part of the State. Bnt  the court a l l o ~ ~ e d  the 
question to he put and ansnered, and the prisoner excepted therefor. 
Beillp found guilty and judgment pronounced againqt him. the prisoner 
appealed. 

Iir FFIS. C. J. The ansner of the 3vitnes.j is not set forth in the bill 
of exceptions, so as to show it to have been made to the prejudice 

(15.3) of the prisoner. TI-hich must alxrays be done to entitle the party 
to a rmiw d~ 7101~0. I t  has been often said in the court that 

everything is  to be presumed right unless he r h o  alleges error show 
some onc in particnlar. I t  is ohviouq that it is not competent to thc 
Court here to go out of the record for the affirmatire presumption that  
this vitness replied that from the eridence he could form an opinion 
as a matter of science, and, fnrther, that  his opinion I-ms that  the skin 
was cut with a knife and not torn. Such a poTi7er like that  of going out 
of the record upon a motion in arrest of judgment for other facts ~ ~ o u l d  
be most dangerons. The principle upon vhich a court of error nnlst 
of nec~ssitv act in our judicature is that rerdicts and judgments nmst 
stand unless he 11.110 impeaches them distinct17 s h o ~ i ~  an  error to his 
prejudice, either in his exception or in the record. I11 order to obtain 
a vcitirr CZP 7101.0 for  the admission of improper eridence, i t  does not 
suffice to state matter rendering i t  probable that  such evidence may have 
been received, but it is  indispensable to state the evidence itself, for in 
that  TTay only can i t  be seen that the evidence was in itself really illegal 
or  that i t  might hare  been to the prejudice of the appellant. On this 
ground the judgment ~ ~ o u l d  be left unrereried even if it  n7ere erroneons 
to admit the e3-idence, assuming it to have been adverse to the prisoner. 
for though a matter of extreme regret, in such a case and upon that  
assumption it is better to submit to that evil than that  the Court should 
usurp the authority of presuming facts not appearing in the record. 

Upon the question of evidence, hon-ever. the Court is of opinion that  
such answers from the witness as those supposed are proper for the con- 
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sideration of the jilry. Antliorities 11-ed not hc adduced to slion- that 
it is an cstablis1ir.d rule in tlie larv of ex idencde tliat in matters of a r t  and 
science the opinions of e ~ p c r t s  are evid~nce  toucliing questions in  that 
particular a i t  or scicwe. The rule is founded in n e c e 4 t a ,  be- 
cause persons of ordinary arocutioiis. including jurors and judges, 1134) 
are not geuerall- capable of judging correctly upo11 many quw- 
tioiis ~ ~ l i i c h  must be determined in order to tlif ilecislon of n lcgal con- 
troversy, and n-lk11 depend on scientific knov-ledge or skill in art .  Re- 
sort is then had to thc illforination of those who made it,  or are sup- 
posed to 1 x ~ e  m:ide it, the business of their l i ~ e s  to study the principles 
of that 4 e l i c c  or art  axid c a n 7  tlicni out into practice. The informa- 
tion d c r i ~  ed from tllem ma:- not lead. in t l ~ e  milids of th0.e oonstituting 
the tribunal, to certain and s:rtisfactor- conclusions, and indeed is often 
unsatisfactory, especially n-lien opposing opiniolis are de l i~ered  by dif- 
ferent professors, yet from necessity the7 ninst be receired, because 
those opinions are the best accessible eridence on the matters in issue; 
and nlien receired, their ~ ~ e i g l i t  n i u ~ t  depend on the impression made 
therebj- on those v h o  hear them. I n  reference to questions involved in  
controversies like the present. namely. as to the nature and eflect of a 
~ o u n d  described to a 11-itness, it  certainly is to a considerable extent a 
matter of science to he able to judge of them correctly. Thet l ie r  a 
wound was made by a shot or  a svord or other sharp instruinclit can. 
be:-ond all doubt, he hctter judged of 1)- one n7ho has liahitually exam- 
ined and treated ~ ~ o u n d s  of such kind-as, for exaniplc, all old surgeon 
in the army-tlian b ~ -  one u-itliont experience or scientific theory, what- 
ever maj- be the degree of his general intelligence on other subjects. 
So, surgeons familiar ~vit l i  fields of battle and the appearance of dead 
bodies lying there long ~i~i t l iout  burial, map he competent, at the dis- 
tance of three months. ]lot only to distinguish \~ll:tt kind of wound caused 
tlie death, but also to distinguish TI-ounds made on the bod7 before or 
a t  the death f m m  lacerations of the dead body by the tearing or crush- 
iug of wild beasts or other brutes. At d l  events, when professors of the 
science swear they can thus distinguish, it would be taking too milch on 
themselves for persons who, like judges, are not adepts to say the 
witness cannot thus distinguish, and on tliat ground refuse to ( 1 3 3 )  
hear his opinions a t  all. By such a course, tlie judge ~ ~ o u l d  under- 
take. of his own sufficiency, to deterniine I i o ~  f a r  a particular science 
not possessed by him can carry human knowledge, and to determine i t  
in opposition to the professors of that  science. That  course would suh- 
vert the principle on which the rule of evidence is  founded, and exclude 
the eridence in all cases, since, in truth,  its utility depends on haring 
the aid of mcn of science a t  that point at wliich i t  is necewiry to sup- 
ply the deficiency i r  the knowledge of those who are not experts. In -  
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dccd. that n a s  the aspcct in ~1l ic .h  the case WI. p r e s d  in the ;~lpument 
of t h ~  l)riwllel.'b c.olili~e1-ii~sistil~g that the opinions of niedic.al 
TT er(. not e r ~ t i t l d  to 11ttle or no collfidcnce and ought not to be rewired, 
and layiric littlc itrc- o ~ i  the particular circumstance that the witness 
.aid he lind not wen or read a cwse ill ~ h i c h  the body had been exposed 
for ' ( t h r ~ e  r~loiitli>." as h ~ r e .  That  circnm>tance, indeed, does uot touch 
the rlnestion of competency, thougli it may lessen the credit g i ~ e n  to the 
testimony. -1s  just noted, it is the point for the i m n  of science to con- 
.ider. nlicthrr in a particular state of facts, 11e can or cannot form a 
sound ol)inion nliich ~ ~ o u l d  satisf>- his own judcment as to the matter 
of fact. 111 the nest place, if it  were the office of tlie Court to determine 
nhether tlie circumstalices Tvere or Iwre uot suficient to enable the wit- 
ness to form such an ol)inion, it codd  not be held they n ere insuflicient 
llcrc merely berause exactly such n cauqe aq this had not before fallen 
uadcr the nbsen ation of the nitness or under his notice in  the course 
of his wading, for the man of science is distinguished from an  empiric 
in nothirig more than in not relying 011 specifics, alid also ]lot waiting 
for csact sinlilitudes in things nlaterial and immaterial before forming 
a judginrnt ~ h e t h e r  two patients are laboring under diseases of the 
same cliaracter and requiring the like treatnyent. I t  is the province of 

science to discover general principles from long and accurate 
(1.36) ohser~ation and sound reasoning, and i t  must be sufficient to in- 

duce courts of justice to r e c e i ~ e  assistance from men of science 
in making their inrestigations when as.nred by then1 that the principles 
of their v i e l~ce  al)l)licable to a pal*ticular subject of inquiry established 
certain results, even though the vitness may not ha-ie seen or read of a 
case in all its particulars like that  under consideration. Those results 
may often surprise, and indeed some of them are strange enough to un- 
iniatecl minds, yet, iniless the rule be abrogated, the- mast be heard and 
left to be combatted before the jur!- by the better opinions of abler ex- 
perts or by the sound sense and obsern~tion of the jurors themselws. 
111 fine, this matter went to the neight due to the opinions of the wit- 
ness, rather than their competency, supposing that  i n  point of fact he 
did deliver tlie opinions imputed to him in the argument though not 
expressed in the exception. 

PER CURISM. S o  error. 

Cited: O t ~ y  1 % .  Hoyt, 4S S. C., 411; Horton 7.. Greeii ,  64 N. C., 66;  
S. 1 % .  Sheets, 89 S. C.,  549; S.  7 % .  Pierce, 91 S. C., 609; S. I . .  RoyZe, 104 
S. C., 830; Lowe 2%. Dorsett, 125 S. C., 302; 5'. T. Wilcoz, 132 S. C., 
1132. 
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1. To constitute il cn1)it:ll felony in the case of steal ill^, etc.. slares. the taking 
ant1 corir-cyiny : I T T ; I ~  of the sln~-e muht 1)e from t h e  possc~s io l l  of t l lc o?c/it .r .  
The frlouy is not cre;~tetl 11y our st:lrutes when. before the taking or carry- 
i l ~ g  n\r-t~y, the o ~ m f ~ r  ll;~.;; lost the l~osscwitril of the s1;lre l)y the act of m -  
other, rren thougl~ s11c11 act TT-as l~roc.n~~>cl to I w  d m e  1)y the Iterwn charged 
IT-it11 frlony for a feloliions l~ul'l~o>e. 

2. Seither the nct of 1779. Rer. Stat.. ch. 34. sec. 10, nor the act of 1848-9. ch. 
.%. constitutes :I frloiiy in such ;l caw. 

_IPPEAT, from I?(ii/('y, .I., at F '~R\YTH Sprillg Tcrm, 1S31. 
The priwner T r w q  indicted for s t c a l i ~ y  a dare ,  Gilcq, the property of 

George TT. Smith. m d  cllar,gcd in fourteen counts. The last seren counts 
\\-ere a relwtition, TT-it11 no nl:lterial alteration. of the first seren. 

The first count charged that the p r i s o ~ ~ e r .  r i t h  force and arms, the 
said s l a ~  e, the property, ('tr.. "did steal and t:~ke and carry an7av, :lp:rinet 
the form of the statute." etc. The secolld count charged that the priq- 
oner, with forcc. m d  arms, etc.., the said slare. etc.. "feloniously, by 
~~iolence ,  did take a ~ i d  c:~rry n r t a -  11-ith an intention the said s l a ~ r  to 
sell and dispose of to anotller, against the form of the statute." etc. 
The third count charged that  tlie prisoner, x ~ i t h  force and arms, ctc., the 
said slare, etc., "feloniously, b -  violence, did take and carry away with 
an intention the said qlave to sell and dispose of to others, against the 
form of the statute," ptc. The follrth count charged that tlie prisoner, 
with force :nid arms, tlie said slare, etc., L'feloniously. by seduction, did 
take and c a r r -  ava?  with an intention tlic said slave to sell and 
dispose of to another, against the form of the statute." etc. The (1381 
fifth couilt charged that tlie prisoner, rvith force and arms, etc., 
the said slare, etc., "feloniousl-, by seduction, did take and car1.y away 
with an  illtention the said slare to sell and dispose of to others, against 
the form of the statute." etc. The sixth connt charged that thc l l r i son~r ,  
n-it11 force and arms, ete., the said slaw, etc., "fploniously, by riolelice, 
did take and c a r r -  army ~ v i t h  an i ~ ~ t e n t i o n  the said s l a ~ e  to appropriate 
to his om1 use, agail~st  the form of the statntc," etc. The sewnth count 
charged that tlie prisoliei., rvitl~ force and arms, etc., the said $lave, etc., 
"feloniously, by seduction, did take and carry away with au  iritention 
the said slare to appropriate to his o\rn use, agaillst the forill of the 
statute," etc. 

To this indictment the defendant pleaded not guilty. 
The  first witness introduced by the State was F,rlward Booker, who 

stated that  in the latter part of October or Kovenlber, 1850, he mas 
passing on to the South, ill cornpan7 with his son H e n ~  and another 

<%34 113 
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nmii hy tlir liarlie of Sul l ,  ~ r i t l l  two loads c.f tobacco, which ~ w s  the 
property of a geiltlen~aii in Stokes by the 1i:me of Eiainlett; that they 
s t o p l ~ d  for tlw nigl~t at a camping ground near the house of the pris- 
oner in the county of Davidson; that a horse in the team of S u l l  ~i-as 
taken I iolently sick, insomllch that the>- could not leave till the ensuing 
Xoi~day;  that tlle prisol~cr, during Saturday night n l~d  the nest day, 
as~isted in procuring and administering remedies for the relief of the 
sick horse; tliat during t l ~ e  time they were attending to the horse two 
or three drinks were g i ~ e n  to the prisoner by the witness; that he told 
tlic witness that I E  "liked his looks" and expressed llirnself as much 
pleased with him, asked him if w:lgonii~g n7as not a slow business, and 
beiiig told that it was said he could put hini into a business he could 
make money much faster if he would be sworn; t l ~ a t  he had fine stock 

and could make him rich as ITairstoil. The witness asked him 
(139) n~liat sort of stock-if i t  m s  horses. IIe said no, they were worth 

from $600 to $1,200 apiece, and by being smart, witness could 
make $T,OO or $600 in a few weeks. The witness told him he mould like 
to get into :nlg other way of making money faster that was honest. 
That tlic ~ ) r i s o ~ ~ e r  did not fully disclose his business or his plans, but 
the nTitiiesi inferred from wlmt had been said what ,hat business was 
and told the prisoner that lie mas obliged then to go on to the South, 
and on his return, ~vllicll would be in fix c or six weeks. he would cnll 
and see llim again, and that during his trip he mould consider oil it. That 
a11 the a b o ~ e  con\-ersation between him and the prisoner took place pri- 
vately and not within the llezrii~g of any other person, and that during 
a portion of it the priioner was excited mith liquor. That on Saturday 
of tlic first ~veeli in Dccenzber following he again came to the house of 
said pr ison~r  on his way home, arid remained there till Sunday evening. 
That the, prisoner asked hiin what determination liad he come to, and 
11po11 Ijeing iiliformd by the witness tllilt he would go into it, the pris- 
oner told hiin tliat hr: had seleral lienroes out;  that he could take the 
~vitllcss to them and show tl~eni to him; that they were at  a distance 
from home--he could not keep t l ~ c n ~  Ilrar him for fear of being sus- 
pected. That there mere a great many fox hunters :iromid him, a i d  11e 
had been frequently tracked hy tl!eir dogs, nnd been compelled to stand 
in water up to his waist for an hour at a time in cold weather to escape. 
That he intluced the ncgrocs to bclicw he was going to send tlleni to a 
free State. That he was interrnpted in his intercourse with the pris- 
oner bp a man by the name of Rains, who went there mith him, u-ho 
had a great deal of private con~.ersation with the prisoner, and who, the 
prisoner informed. mas also going to take off negroes for him. That 
before leaving, the arrangement was made for the witncss to return 
about Christmas and the prisoner would have a s l a ~ e  i11 readiness to 
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go with hiin. xrhich he n a b  to take off and sell and divide the (160) 
profits with the prison(".; that he men1 back to the house of 
the prisoner on Thursday e~eniiig after Christmas, was informed by 
the prisoiier that he could not get things ready before Saturday night, 
and their plaus were thwarted by tlie presence of anot lw white mall 
who persisted in staying all night, althougl~ tlle prisoner used every 
effort to get him to l ea~e .  011 Sunday the witness went off again into 
the neighborhood and reinained absent until Sunday erening, when he 
returned to the house of the prisoner. About one hour by sun he saw 
Jeff at  the prisoner's. The prisoner gal-e Jeff a dram and he went off. 
After he was gone the prisoner told him lie had sent Jeff after the negro 
lie was to let the witness hare. The witness went to bed, and between 
midnight and day he heard some person come into the kitchen end of 
the house, where the prisoner and his family stayed, he (witness) being 
in  the other end of the house by himself. That he heard the prisoner 
and two others talking together. Soon after the prisoner came to him 
n-it11 the negro and said he was the one he was to take away, and his 
name was Giles ; that he had had him six or seven m-eeks ; that he must 
get up arid get ready and be off as soon as possible; that i t  was not long 
till day;  ilever saw Jeff again after he left in the ereninp. T l ~ e  pris- 
oner told him to get his horse and go on by himself to the end of Thomp- 
son's lane; that there were too many xtgoners c:~mpinp ne:rr the lionie, 
and that Saicegood's dogs, by whose l~ouse they had to pass, x7ere 1-ery 
bad and he was afraid, if Giles u-cnt with witness, t h e -  nwuld be inter- 
rupted or stopped; that lie knew a byway which was nearer, aud he 
would take Giles and meet hiin 1ie:rr the end of Thon~pson's lane. That 
after waiting for somc time at or near the end of Thompson's lanc, 
about :I mile from tlw prisoi~er's, the prisoncr came with Giles; said he 
had been botliewd hy S~vicegood's dogs. That he thcn delirered Gile.; 
to him and told 11im to be off; it nas  most day, and must be smart: 
liad sent off rn-o ncgroes before and had never hcard from them 
agaiu. That lie brought Gilcs to Salitrn. exhibited him to Mr. (161) 
Lash, aud, finding that tlw jail of Forsyth m s  not cwmpleted, 
carried l h l  to Gerinai~towi~ niid lodged him in jail, and inlmediatclg 
sent word to Smith d i e r e  his ncgro mas. That in all the passed trans- 
action 11c 1vas acati~lg 7~or1tc fitlc for the purpose of detecting the prisoner 
and not for the purpose of coiiperating with him. Saw S~nitl i  in Salem 
afterwards wit11 Gilcs, the same negro he had committed to j :d.  That 
in a short time mitness returned to the house of the prisoner for the 
purpose of getting another slave; was furnished by a friend, who was 
in the secret, with $400 s p ~ ~ r i o u s  money and a fictitious note for $300; 
returned to prisoner's, paid liim $200 and exhibited the note; told liim 
he had sold Giles for $700. and arrangements were immediately set on 
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foot to carry off another sla7-e that prisoner said was a blacksmith. 
Prisoner expressed himself well pleased with the result of the former 
trip. That  71-itness went to Mr.  l\lcDonald, v h o  71-as a magistrate i n  
Daridson, and disclosed to him r h a t  he had done and was then trying 
to effect, and also carried a letter from other friends. That  he returned 
to the prisoner's on S u n c l a ~  night;  foulid him in an ill-humor. Pris-  
oner chained his horse to the smokelioure; told him he had deceived him 
-the money be had paid him n-as counterfeit; that  he suspected he l m s  
about to h e t r a ~  h im;  that Iic n.onld kill him that  night;  that  he be- 
longed to a Xnrre l  clau, and if he did ilot kill him some of the clan 
\.\-odd: refused to let him have liis horgc. Alllother white man, who was 
k n o ~ i x  to the prisoner, n as present, who also expressed himself that the 
pri\ot~c.r had beell treated ha&>- Lv v-itners; that  v i twss .  becoming 
a1:rrmed. left and n-ci~t to a 11on.i~ in the neighborl~ood. where he re- 
m:~ilirtl all night: that hc returned ncvt day ill c o m p l y  \\-it11 onc of 
the neighbors. sent for X r .  3IcDonald, and had the prisoner arrested. 
Tlic nitnc.s Booliel* also st:rted that he ga l e  the priwlier bpiri tuou~ 

liquors at each risit before the7 conr-ersed on the subjert. 
(162)  The State then called several x~itnesses to confirm Booker's 

erid-nce. 
Wallis 1 I c T h g l d  was the11 e s a m i n d ,  ~ ~ h o  stated that Booker had 

related the  hole affair to him a t  liis house ahout four or f i ~ e  miles from 
the prisoner's. a ~ i d  that he told the same tale as deposcd to on the trial, 
TT-it11 the caception thr t  he stated that the priwner ill the first comer- 
sation 17-it11 him ~i -ar  drwlk. and oil that accouut he (lid ]lot press him 
to clisclose llimvlf more fully, and that 1111011 his retulx from t h ~  South 
he (Booker) first spoke to and arrested tlie priso~ler oil the subject. 
That  Booker stated his object xTas to detect Xar t in  a i ~ d  get the reward 
if any 11-ere offered for the negroes. Hz also stated that Booker in this 
coil\-rrsation told him that thr  prisoner told him that  Jeff had brought 
Giles to his house. 

The ~ritriess Richmond Sricegood test if id that he lired within 300 
yards of the prisoner's house; that  he saw Booker, ~ h o  v a s  a stranger 
to him, at the prisoner's house frequently; a d  on Saturday after 
Christmas .aw the prisoner and Booker talking p r i ~ ~ a t e l y  together ser- 
era1 times. Th:lt beliering that something vrong w ~ s  going on, he de- 
tcrmirred to watch the house 0x1 Saturday night, xhich  n-as T7erF wet 
and ra iny;  that he slipped u p  near the house and heard the prisoner 
endea~or inp to get Wood away, v h o   as the man spoken of by Booker; 
that after a failure to get Wood off the pnisoner went into the kitchen 
house TT-ith his rrife and son Henry, leaxing Booker and VTood in the 
other house; that  he approached the kitchen softly and got near a crack, 
when lie could see and hear the inmates; that  the prisoner, addressing 
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hinlself to his soil Henry, w i d :  "I lierer told >-our nlotlier till yester- 
day  what Booker \\.as sta!illg here for," to n-11ich she replied, "I could 
not tell ~i hat ill the liame of God Booker was 1111 to before"; that p i s -  
oiler the11 said lic n-as not after tobacco; that hy being sinnrt 11e could 
make f i ~ e  or six l~unclrcd dollars ill six or sere11 reeks. I t  was a dan- 
gerous business, hut hc did uot kilon. any better they could do. 
That  his wife replied she did not klion- that they could; that the (163) 
prisouer then said. "If I could just get to ape liim tonight it 
would all do yet;  perliaps it is better, if ally harm should conw of i t ,  
that he's liere. I ' ll  wait till they all go to bed and the11 I can go and 
get back before day, and I can prove by him that I v-as here  hen lie 
went to bed and nlleil he got up in the morning." The witness stated 
that  there was a good deal of other conversation that lie could not hear 
distinctly. That  being satisfied that something TI-as going on, he sent 
for one of his neighbors that same night to c o n s ~ l t  ~ v h a t  should be donc, 
who did not come till ]lest moining. That  Booker left the prisoner's 
next morning a i ~ d  he did i ~ o t  see liim again during that  visit. 

The State tlieii ~:lIled. G. 31. Smith, T V I ~  proved that he resided in  t l ~ e  
county of Da~ idson ,  about smell or eight miles from the prisoner's, wllo 
resided in the same comity. That  his s1:lr.e Giles left his employment 
against his d l  and IT-itliout his permission on the 22d da>- of SOTWI~~E~', 

1850, and he fouiid him ill Gernlaiitowi~ jail the 8th day of Januar>-, 
1851, and carried liinl home and sold him immediately; that on his way 
home from Germalltown r i t l i  Gilee he saw Booker in Salem, TI-ho also 
saw Giles with hiin. 

The prisoner's coul~sel, on beiiig asked, before Hanllett and Xcnonald  
were examined, wlietlier the witness Booker n-as to he attacked. stated 
that lie should insist that if Booker mas innoceilt, the prisoner was not 
guil ty;  othernise Booker m s  a p u r t i c ~ p s ,  and in his testimon>- to be 
commented on before the jury as such. 

The court Tvas rcqi~csttYl 11- the prisoner's counsel to charge the jury 
as follo~vs : 

First. That  if tlle jury beliewd from the eridence that the negro Jeff 
brought the s law Giles to the l)ri\oner's lioust. for Booker, the prisoner 
Tvas entitled to a wrdict  on the first seien counts. altliougll Ile had gone 
for the liegro at the rcqnc>t of tlic prisoner. 

Second. That  if entitled to a ~ c r d i c t  on tlle first seven counts. (164) 
as the last seveii coui~ts conclude against thc statutes. the prisoner 
was also entitled to a rerdict on them. 

Third. That, taking the wllole eridcnce to be true, the prisoner in law 
should be acquitted. 

Fourth. That  as the slave Giles ran a r a y  on tlle 22d of Sovember. if 
the witness Booker, oil his return froin the Sontli, stayed with the pris- 



IS T H E  SUPREME COURT. [34 

oner, paTe him spirits, and renewed the subject to induce and ensnare 
the prisoner. acted throughout for the purpose on his part  of catching 
a runamTa- slare through the agency of the prisoner made drunk and in- 
siduousl- led on by him, Booker was the principal and the prisoner only 
an accessory to his (Booker's) operations, although from the effect* of 
the liquor and the false promises of Cooker lie carried the slare as and 
for the purpose deposed to. 

Fifth. That  if Booker was not guilty, the prisoner iras not. 
This the court declined, but charged the jury as follows: 
That  the prisoner was indicted under t ~ o  acts of the General Assem- 

bly-the one passed in the year 1779 and the other in the year 1848. 
The stealing a slare, as ~ ~ 1 1  as the taking anTay and cou\eying a m 7  

by riolcnce or seduction 1~7ith the intents mentioned, xi7as embraced ill 
both acts. That  the only alteration nlacle as to the stealing of slax-eq n7as 
depril-ing the felon of his clerq-. That  the taking and c.onreying a m y  
all>- slare or slares the propert>- of another or others, by ~ io l ence  o r  
seduction. n i t h  the intent to sell or dispose of to another, or n i t h  the 
intent to appropriate to the taker's use, was a felonj- created by the act 
of 177s. That  it was not a felony before at common law, but was made 
so by this act of the General Assembly, and that the prixilege of clergy 
~ r a s  taken all-a- for these n e v  offenses, as well as the old one of stealing. 

That  a construction had been put upon this act of 1779 by the 
(16.5) Supreme Court. That  the Court had decided that  to constitute 

the offenses created by the act, there must not only be a taking, 
but :I con\ e- ing  away the slave of allother ~ v i t h  the intent mentioned. 
That  the caption alone Tras not sufficient, nor v a s  the conre$ng a v a y  
alone sufficient, but to conxict one as a principal, he must not only take, 
hiit conrey a ~ r a y  also. That  to cure this defect in the l av ,  the act of 
1818 v a s  passed, ~ ~ h i c h  enacted "That any ~>erson or persons who shall 
>teal, or shall by ~io lencc ,  seduction or any other means, e i t h ~ r  take o r  
conrey away any slare or slaves, the prolJerty of another or others. \~-i th 
an intentiori to sell or dispose of to another or others, or to appropriate 
to his or their om1 uqe such slave or slares, and be thereof legally con- 
7-icted, shall be adjudged guilty of felon-, and shall suffer death without 
benefit of clergy." That  under this last act, the crime xronld be complctc 
by either taking a slare or conr-e-ing away a slare, the proper t -  of an- 
other, n i th  'an intention of selling or appropriating to the taker's use. 
Tliat either the taking or the conreying away ~ ~ i t h  the intention ~ o u l d  
he sufficient. 

The Court further instructed the jury that  they mere to find the facts. 
and the prisoner v a s  to be tried as if he v7ere a d i t e  man. Tliat they 
17-ere not to suffer their minds to be influenced either by sympathv for 
or prejudice against the prisoner ; that t h ty  were to direqt themselres of 
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all prejudice on accomit of his color, and tr- tlie case as they nonld 
others, according to Ian- and tlie teqtimoliy. Tliat if they were sat isf i~d 
from the testin~olly of the, ~ritne-q Rooker that when lie was on his 11-av 
to the South the prisoner at the bar l)rol~obed to steal or take by seduc- 
tion a slave or 91arcs. tllc l~ rope r t r  of :~notlicr or others. for  the purpose 
of selliup; that on Itis r e t ~ ~ r l l  borne the same proposition TTas made by 
the prisone~.. and the IT-ituess acccdtd to this proposition a11d agreed that  
he would carry an it! the J a w s  ~ h i c l i  tlir prisoner might steal or caould 
take by T iolenre or d u c t i o n  or otltrr rlicalls itlid .;ell tlie same and 
d i ~ i d e  the profits hetvcel~ them. alld in pursuance of tliis agree- (166) 
i w n t  the n-itne., Booker ne11t to the prisoner's house at tlle time 
mentioiled b> him, :uid the prisoner stole Giles, the property of George 
X. Sniitli. or took liiili by 7 iolence or seduction against tlie d l  of the 
owier,  and did tliis either by his o ~ v n  hand or through negro Jeff, or 
a n -  otller p iwon:  or if they should he bntisfied that the prisoner did not 
take the slal e Giles h? hi. on-n hand, nor w r 5  G i l ~ s  ilidi~cwl to come by 
a message srnt 1,- Jeff 01. anotlier, the said Jeff or the other acting as 
the agent of the pliso~ler. hnt tlic i l a ~  c.Gilcs 11-as stolen or x n s  by T io- 
leilee or seduction taken by Jcff or :111other person apailtst the v i l l  of 
tlie owner mid I)rouglit to the priroiler. m ~ t l  the prisoner rece i~  cd tlir sxid 
Giles and carried llim from his honie to the place mentionecl in the 
count-  of D:i\ id.01~. and rl~crc cleli-c-rwd him to the rvitne+4 ill pnl-sna~lce 
of the :~greemcnt clltered into betneen thein t h i t  the said s l a ~ e  shonld 
be sold and the proceeds d i r i d d  betn een tlitm, that the prieollrr n onld 
be guilty, and the jury 4iould so fiild. And that this was the law, 
although t h ~ y  might be satiqfied that Gilrs r a s  a runaml:-. and altl~onqh 
the ~ ~ i t n e s s  did not in tc~td  to act in gooil fai th tonards the prisoner, hut 
intended to dcceire him. h:t\inp 110 intention to sell the sla\e, but to  
entrap the prisoner. n it11 a liopc that he niidi t  obtain wch a rcn ard ;IS 

the master might l i a ~  c offerccl for his runan ay s l a ~ e .  That  if llc had 
no liand in the ;~ctn:ll tnliiup of Gilcs, bnt liierely pcrsnaded, connn.111det1, 
or hired negro Jeff. a11d that ncgro Jcff took him, etc.. Gilcs bc>iliq run- 
an.aF at the time. ;111d bronght l~ i rn  to the p r i so~~er .  n-hich nould only 
make the prisonrr an accc*wrj- lxforc tlic f';~ct at common lax .  ; t i~d  t l ~ e  
pri,onw only conxewd Iiim from hi; 1lou.e to tlic place n ~ r n t i o n d ,  he 
~ o u l d  hr guilty wider tlie :I(T of 1 %\, if this TT :IS done npii ist  t l i ~  will 
of thc. o w ~ c r  ;111(1 nit11 t l ~ c  in tn t t io~i  that tlit x l a ~ e  shonld be .old and 
the proceed- divided 11dn ten theni. altlioncli tllc witness did tbiq for the 
purpose of a r ( ~  ard n Iiic.11 the o ~ i ~ n e r  might l i a ~  e offered for his rnnuTvap 
slaxe. Tliat it u:ts the p r o ~ i ~ ~ c c  of the jm-y to determine upon the 

of tltt. ~ r i t l ~ c ~ w + :  that it Tra, in.isted by the prisoner (167)  
that  Booker Tms not ~ror t l iy  of credit : that there IT-ere mally ways 
by xhich a n-itneiq niiglit IN. discredited: that it Tras insisted that  his 
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new felon>- was not to inroh-e an injury to the yosscssion of t 1 ~ ~  O U ~ I I P I ' .  

That  was the point. The C'oui-t held that the creation of a new felony, 
simply by tlie use of the TI-ord "or" in a verv awk~x-ard coinlectioil could 
not be justified by any sound rule of construction, and that  if the inten- 

dcportinelit upon the trial was bad;  that he was ready to aiiswer for the 
State and reluctant to ansmer for  the accused; that  he had contradicted 
himself; that his story was improbable and unsatisfactory, and that he 
had been contradicted by XcDonald and Hamlett in parts of his evi- 
deuce that  were material to the issue; that  he had sworn falsely, and 
that the jury could not place entire confide~~ce in  his statement. These 
T i c w  taken by the prisoner's counsel were submitted to the jury for 
their colisideration. The court informed them that  they uere  to judge 
of the facts;  that it  v a s  proper for them to look a t  the deportment of 
the TI-itiiess Booker while under examination. H a d  he answered readi1)- 
for the State and x-it11 reluctance for the p~.isoner? H a d  he either sup- 
pressed the truth or suggested a falsehood? H a d  he contradicted him- 
self? or had he bee11 contradicted by others? ,111 these matters should 
be deliberately weiglicd by the jury. That  if Booker ~ r a s  not l~elieved 
by them, they could liot conrict. That  it was a rule of law if the wit- 
ness was false ill one thing lie was in all. That  if they should be satis- 
fied that Booker had sworn falsely and corruptly in one t h i i ~ g  men- 
t i o l d  i11 the issue they should reject the  hole of his  e~ idence  and 
acquit; or if they should, from the whole of the eridence, h a ~ e  a reason- 
able doubt of the prisoiier's guilt, they should return a verdict of not 
guilty. The jury found tlie prisoner guil t- .  

Rule on the State for a new trial overruled. Judgrneiit and appeal. 

(168) PE.\RSOS, .J. I11 $4'. r .  Hnrc l ; ,~ ,  19  S. C., 407, it is decided that 
the takilig a i d  conr-eying a n a y  of the slare must he f r o m  t h e  

po~s( , ss io t l  of f l l e  oli3izcr. The point 011 which the case turiled TI-a? not 
whether taking from t h ~  possession of the ovner or "con\-cyilig" away 
from his powessioil amou~ited to the same thing (about ~vhich learned 
men TI-nuld scarcely differ), but whether the statute. besides hariug the 
effect of making it a felony to conr-ey away a s1a.i e from the possession 
of the omier, could by a proper construction be made to h a w  the fur- 
ther effect of creating a new arid distinct felonv whcre the slare was coil- 
 eyed away from thc possession of one ~ x ~ h o  had preriousl>-, by stealing, 
violence, or seduction, or  otliern-ise, dispossessed the owner, so that  this 

tion of the Legislature had been to make those who committed a subse- 
quent asportation, after the ouwer had lost his possession, guilty as 

1'10 
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principal felons, "this ii~tentiori mould hare been explicitl- expressed in 
terms more appropriate and less equirocal by the use of the words pro- 
curers or r~ce i r e r s  or some terms by which they were explicitly embraced, 
as had been done in analagous cases." 

The act of 1548, which is now before us for construction, professes to 
be explanatory of the act of 1779; and the lThole explanation consists in 
using the word "either" before "take or coilrey away." This does not 
obriate the difficulty in the slightest degree. We are satisfied that the 
draftsman of the act did not understand the point in "Hardin's case," 
otherwise he would not hare supposed that the word "either" super- 
added could explain and show that the Legislature meant to create a new 
offense, so as to punish with death not oiily a conr-eying away a slave 
from the possession of the owner, but the procuring him to br so con- 
veyed away or receiving him from one who had before taken or 
conveyed him away, so the offense would be the receiving and (169) 
carrying away a slar-e from the possessior~ of one who had dis- 
possessed i h ~  otwer,  and by the usual analogies of the criminal law made 
himself the principal felon, the receircr being an accessory after the fact. 

This misconstruction of the draftsm;u, we suppose, originated in his 
confining his attention to the doubt espressed as to whether the words 
"take or convey away" "do not require the interpretation that pither 
constitutes the offerise within the meaning of the Legislature." I f  he 
had taken a more comprehensire riew of the subject he ~ o u l d  hare seen 
that the majority of the Coult arrire at the conclusion that either does 
not constitute the offense, and that it was necessary in express aud 1111- 
equivocal terms to sag x-hether it was the intention of the Legislature 
to make it a felony to convey away a slave from the posswsio~i of one 
who had before taken him from the possession of the owner and to put 
a receiver or procurer on the footing, not of an accessory, but of a prin- 
cipal felon. 

As the decisioil in 11a~d i t~ ' s  case was acquiesced in, and tlic ~-easoning 
is not met by the word "eithrr" i~itroduced into the act of 1843, for it 
in this coiincctioii, in fact, means the same thing as the word "or," we 
do not feel at liberty to depart from the coilstruction adopted in I l a r -  
din's case, especially in a matter of life and death, where there has been 
a distinct announcement that this Court camlot give to a statute the 
,effect of crwting a new felony, ui~less the intention of the lawmakers 
is expressed in plaiii and uiicquirocal t ~ 1 . m ~  of e~ractment. 

PEE C r ~ m ~ r .  renire  d e  n o r o .  

Cited: 8. I * .  Ruf i t l ,  164 N. C., 417 
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(170) 
ELIZABETH TTALTERS v. CLEMEST H. JORDAN. 

A  idom om- is not  harred of her right to her year's l~rorision, under our statute, 
Rev. Stat.. ch. 121. sec. IS, by her adultery. etc.. as she is of her dower by 
the Iier. Stat.. ch. 121. sec. 11. 

APPEAL from Boile!l, .J., at PER~OS Spring Term, 1851. 
Petition b~ a v-idow for a year's allommce out of the personal estate 

of her late husband. Hardy Tal ters ,  who died intestate. I t  came on 
upon appeul in the Supcrior Court, and the parties agreed upon the fol- 
lonring facts: The intestate seduced the petitioner and lived in  adultery 
v i t h  her and then married her. After the marriage and xvhile they were 
l ir ing togetller. tlie petitioner (she and her husband being ~vh i t e  per- 
sons) had criminal conr ersation ~ ~ i t h  a negro man, by n-hom she be- 
came ~)reg~i:rnt. The husband discorered it and ordered the petitioner 
to leare his house. She did so nccorclingly, and by his permission lived 
in another house on his premises, ~ r h e r e  she was delivered of a mulatto 
cllild. The husband did not rece i~  e her into his family again. nor treat 
her as his n i f e  fusther than to allow her to live in the said house and to  
mailitain Ilcr there until his death, ~ h i c h  happened soon after the birth 
of the child. Tt ~ w s  submitted thereon to the court ~vhether the petitioner 
v-as e n t i t l d  to a year's support or not. H i s  Honor n7as of opinion tha t  
she n-a<, avd *o oidered, hnt a l l o ~ i d  the. administrator an appeal. 

( 1 7 1 )  R. TFIS,  C. J. The Stat.,  13 cd., 1, bars a v i f e  of d o ~ ~ e r  in  
her li~l.l~allil '~ lands if she ~ d l i n g 1 ~ -  1ea~-e her husband and go 

an a- and cnntinuc. n ith her adnlterer. unless the husband should become 
reconcilrd to her and suffer her to dnell  TT-ith him. Rer .  Stat., ch. 121, 
iec. 11. Tlic. c o ~ m ~ l  for the defendant admits this case not to be covered 
in terms by that -tatUte. :IS it is restricted to doxver, and personalty is  
not in it,- 17111~ir"r. But it wits supposed that  section 18 of o m  act, rrhich 
giwk the ~riclon- thr~  right to a year's proT ision. does, by the use of the 
xord. "wch TI-idon." extend section 11 to this case and exclude from 
hllcli sul)port a x i d o ~ r  before esclndecl from do~ver. Clearly that is not 
-0. Sections 17 and 1f in the Revised Statutes are taken literally from 
tlw act of 1796. nhich i.i confined to making prorision for the imme- 
diate  upp port of the n-idow and fanli11- of an  intestate out of the crop, 
stock, and pro~isic,ils on hand. The first >ection of it enacted that  until 
the next court the ~ ~ i d o ~ r  might take possession of the personal estate 
a11c1 uqe ah much of those articles a s  might be necessarr for  herself and 
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family, and the second section enacted that "s~ich TI-idow" might a t  co i~ r t  
petition for all allotment of the crop, stock. and prorisions for the fur -  
ther support of the \ d o n  and fanlily for a gear. I t  is iipparent tha t  
the m r d s  "such wido~v" in the second section of the act of l i 9 6  refers 
to the n-idow nlentioned in tlle preceding section-that is, the -rt-idow of 
an  intestate l e a ~ i n g  those articles of personal estate. I t  has the same 
reference in section 16 of the Rerised Statutes to section 17. and exactly 
the same scmc, for it caullot be supposed that  the words of those parts 
of the Rerised Statute are to hare  a different meanirip from that  ill 
which the snmr n-ords vere  used in the original act of 1796. Therefore, 
that phrase "such v-ido~\-" in section 18 has no relation to the prorisicirl 
in section 11 barrilig an adultress of do~rer .  But if it had it nvnld 
make 110 d i f l e r e m ~  hew, liecai~se, i l l  trnth. this petitioner is'not c s c l u d ~ d  
from dower lu~de r  that scction. She did not leare her hnshand 
willingl-, in tlw sense of the act-that is. of her own accord- (172) 
but she xwnt a n x -  h>- her husband'; o r d ~ r s .  r h i c h  she ~ m s  obliged 
to obey. Be~ideq. she did not "go away and continue v i t h  ller adulterer." 
wlionl, as far  as appears. she nercr s a y  after her husband forced her to 
l i re  separate11- from him. TThaterer c:111sc this wom:m may hare  giren 
her husband for taking steps to hare  the marriage diesolred, and thereby 
protect his e.tntc from her claims. it is snfficient for  this cnsc that  he 
did no such t l~ing.  but did leare her his  idon- on- nnd mlder 110 bar to her 
claims, as such. on his property. 

PER C T K I ~ M .  Llffirnled. 

1. IVl~ere  n 1)ulllic 1t1-n- iliiposes ;r 11nl11ic t l~ity.  t l i ~  omission to  1)erfol.m the  duty  
is  indictxl~le:  I ~ u t  if i t  is  not :in nlwolnte clnty. b11t x conditionill one. de- 
11nltlent n l ~ o ~ i  t he  honest exercise of the  judgmeiit of the person or personr 
to n-ho~n it is  su l )n~i t ted  v-hrther i t  i s  to  11e l~erformed or not,  the  omission 
to  perform i t  po' sc8 i.: not a n  int1ict:ilrle offense. 

2. Thus.  wllrre :ill  i l ~d i c~mei l t  c4iargcstl t l ~ t  t he  wnrtlens of the  poor h a d  
omitted to make 11y- ln~s .  rules a~ i t l  reg~iltitions for  the  comfort of the 1)oor 
untler the act .  R ~ T - .  Stat . .  ch. SO. sec. 1::: ITcld.  t h i ~ t  the irldictrne~it wo111tl 
not lie. I~ rcaus r  t he  tluty iru1)oscil 11]1(111 the  ~ v t ~ r d c n s  I)?- t1l:it ac t  x i s  :I tlis- 
cretionnry one. to  Ile exercised :is they niight tlerrn rxl~eclielit. 

APPEAL from ~lIu~z1,y. .J., at  SEW HASOVER Spring Term, 1851. ( 1 7 3 )  
The defendants are indicted for an omission of dutg as wardens 

of the poor of Sevi Hanover County;  and the case comes here upon a 
motion in arrest of judgment. The indictment is as follo~i-s: 

12.3 
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"STATE OF SORTH C . m ~ ~ i ~ . ~ - S e w  I r a ~ l o r e r  Coullty. 
"Court of Pleas and Quarter Se.;sions, December Term, 1%0. 

"The jurors for the State, upon their oath, present: That  there were 
011 tlie first day of Xarcll,  i n  the year of our Lord one thousand eight 
lllmdred and fifty, and yet are, in the couiity of Sen.  Hallover, a certain 
poorhouse and other outbuildiilgs erected for tlie maintenarice alid sup- 
port of the poor of said county, in 11-liich said poorhouse there n7ere on 
the first day of March, and yet are, d i ~  ers poor persolis and sick and dis- 
abled persons residing, inhabiting and being, aiid that Thomas TI, Wil- 
liams, Daiiiel Xc-lllister, Albert G. Hall, William Henry, Robert J. 
Howard, Bernard Baxtcr, axid Xicliael Register, all late of the said 
county of S e w  Haiio\-er, were, oil the said first day of Xarch,  ill the 
year aforesaid, duly elected ~vardens of the poor for the county of S e w  
I l a r l o ~  e r ;  alld they, the said Thomas H. Williams, Daniel 31cALllister, 
Albert G. Hall, f illliam Henry, Robert J. Howard, Bernard Baxter, aiid 
Xichael Xepister, did, on the said first day of Jlarch, in the year afore- 
said, take upon themselves the said office of m r d e n s  of the poor for the 
couiitj- of S e w  H a n o ~ e r ,  and as such were bound by lam ailnually to 
let out to the lowest bidder the said poorhouse and the said poor persons 
in the county of X e x ~  I I a n o ~ e r ,  or  to employ some fit and suitable per- 
soil as oyersecr to superintend said poorhouse, and p r o d e  for the com- 
fort of the poor persons ill the said poorhouse, residing, illhabiting and 
being; and the said Tllonms H. 'Cilliams, Daniel ,\lcdllister, Albert G. 
Hall ,  William Henry, Robert J. Honard ,  Bernard Baxter, and Michael 
Register did, 011 tlie said first day of Marcli, ill tlle year of our Lord 
one thousand eight llulidred and fifty, unla~x~fully omit arid neglect, arid 
yet do mlla~vfnlly omit and neglect, to appoint some fit and suitable 
person as o~e r see r  to ruperinteild said poorhouse and provide for the 
comfort of tlle poor persons in said poorliouse, inhabitiiig, residing, a i d  
being, as the>- were bound by law to do, to the great damage and 1 1 ~ -  

sarlce of all the good citizens of the State, contrary to the form of the 
statute in such cases made and prol-ided, alicl against the peace a i d  

dignity of the State. 
(174) "-liid the jurors aforesaid, upon their oath aforesaid, do fur-  

ther present : That tllerc were on the said first day of Xarch,  i n  
the year aforesaid, a i d  yet are, in the county of S e w  Halio\-er aforesaid, 
a certain poorhouse aud other outbuildings erected for the mai~i te~iance  
and support of the poor of said county, in n-liich said poorliouse there 
ve re  011 tlle first day of Illarch, and yet are, divers poor persons and sick 
and disabled persons residing, inliabiting, and being; and that  the said 
Thomas 11. Tilliarns, Daniel McAlister, -1lbert G. Hall, TTilliarn 
Henry, Robert J. IIowarci, Bernard Baster, a d  X c h a e l  Register, late 

12-1 
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of the colil~ty of Sen .  Ha11o:-er aforesaid. w r e  oil the first day of 
Xarch,  ill the >ea r  afore-aid, du1~- electcd ~vardeils of the ljoor for thc 
county of Yew H a ~ l o r e r :  alld the - ,  thc said Thomas H .  TT'illiams, 
Daniel l\lcA\llister, Ailbert G. Hall ,  T i l l i a m  Hplrry, Robert J. Howard, 
Bernard B a ~ t e r ,  and IUicEi:lcl Ikpistcr  did, on the said first day of 
Xarch,  ill tlie vear aforesaid, take up11 t1lcmscl.i es the office of n-ardc~lr 
of the poor for the count- of Sen-  H a l i o ~ e r .  and as such n e r ~  b o ~ ~ n d  by 
la11 to ordai~l  )J\ -lam s, rules aud r tyul :~ t iu~ls  fur the go\ erilrnol~t of the 
said l,oorhouhe :\lid of t l i ~  poor person; I I I  the said poorhouse. inhnbit- 
i~ lg ,  residiiig, a d  bcinp ; and thc said 'I'liomas IT. TT7illiams, 1 )ai~iel  Xc-  
Aillister, A\lbcl.t G. Hall, TTi l l i :~~~i  Heiiry. Robert J. H o ~ w r d ,  Bernard 
Baster, and l\licliael Register did. on the said first day of I\farch, ill the 
year :~foresaid. niila~vfully omit and llcglrct to oidaiii by-laws, r u l v  alld 
regulatiolis for  the  go^ erlmrlit of the said poorhouie and of tlic Imor per- 
sons ill the said poorhouse i i h b i t i n g .  r r ~ i d i ~ ~ g ,  and being. a.: t h e -  were 
required b law to do, to the great ~ : I I ~ L : I ~ ( >  and commolr ~~uisa l ice  of :\I1 
the good ci t imlr  of the State, c o n t r a r ~  to tllc form of the statute ill sncli 
case made a d  pro\ ided, a11d againit the p e ~ ~ c c  and dignity of the State. 

"And the jurors aforesaid, u l ~ o n  tlleir oath aforesaid, do further 1)rc- 
sent: That  there uere  011 tlic w id  first d a  of JIarch,  in the year a f o 1 ~ -  
said, and vet are, in the connty of S e w  H a n o ~ r r  aforesaid a certain 
poorhouse and other outbuildings erected for the mainte~lancc and sup- 
port of +lie poor of said county. in 11-hich poorhonse there \Yere on thc 
first tlav of March, and ~ c t  are, d i r ~ r q  poor 1jerso11s and qick anil diq- 
abltd lmsolis residing. i~lhabitilig, :111d br~ing ; :md that t l ~ c  wit1 
Thomas 11. Willianls, Dmic l  XcAlllistcr. Albert G. Hnll, Tl'illinm (175)  
TTenry, Xobert J. Hon-ard, Bernard Baxter. and Xichael Regiqter, 
late of the county aforesaid, were, on the said first day of March, in the 
year aforesaid, duly elected narderiq of the lioor for thc comlty afore- 
said;  and the - ,  the said Thomas H. Tilliarns, 1)aniel NcAllister. -1lbert 
G. Hall, William Henry, Robert J .  Howard, Bernard Baxter, and 
Michael Register, did, on the said first day of March, i n  thr~  Fear aforr- 
said, take upon themsel~es the office of n.a~dcns of the poor for the 
county aforesaid, anil as such were bound b>- law to do all such matters 
and things as n.erc expedient for the promotion of the comfort of the 
said poor persons in the said poorhouse residing, inhabiting, and h i n g :  
and the said Thomas 11. l'illiams, 1)aniel McAllister, Albert G. IIall, 
T i l l i a m  Henry. Robert J .  I l o ~ w r d ,  Bernard Baxter, and Xichael Regis- 
ter  did, on the said first day of March, in the year aforesaid, unlanfully 
omit and neglect to do all such matters a11d things as are expcdie~lt for 

. the p r o m d o n  of the comfort of tlw poor persons then and there in the 
said poorhouse inhabiting, residing. and being, who were, on the said 
first day of March, in the year aforesaid, and yet are, utterlv neglected 
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a11d ullatteiidrtl to, to the great damage and conmmn iiuisawe of all the 
good citize~is of the State, rontrary to the form of the statute in such 
care mad(. and provided, and against tlie peace a i d  dignit!- of the State." 

This iadirtmel~t  was found in the county court; and upon the trial, 
the jury acquitted the defendants upon the first and third counts and 
cour-icted tliem upor1 tlle secolid. T'pon argument the judgment mas 
arrested and the State appealed to tlie Superior Court, where the judg- 
mcnt of the county court was affirincd, and the State again appe:lled to 
tlle Supreme Court. 

.1 t t m t ~ e ! / - G e n c ~ a l  for t h e  Stute. 
11 ~ r l r l l  f o r  dcfcndaizts. 
S . The only question is as to the legal sufficiency of the second 

count. That  count sets forth "that there were on the 1st dav  of Xarch,  
1P.50, and yet are, i n  the county of Kern IIanover, a certain poor- 

(176) llouse and other outbuildings, etc., and that  the said (setting 
forth the names of the defendants), on the said first day of JLarch 

aforesaid, werc duly elected wardens of the poor," etc., and that  the said, 
etc.. "did take unon themselres the office. etc.. and as such were hound 
by law to ordain bylaws, r ~ ~ l e s  :rnd regulations for tlie go~ernmeii t  of 
the poorhouse and of the poor persons in  said poorhouse inhabiting," etc. 
The oiuission is set forth as follows: "and the said (setting forth tlir 
iianws of defendants) did unlamfully omit and neglect, and yet do un- 
lawfnllj- onlit a i ~ d  ncglcct, to ordain by-laws, rules and regulations for 
thc government of the said poorliouse," etc. I n  looking into the act 
under which t L s  indictment is framed (Rer .  Stat., cli. S i ,  sec. 13))  .re 
find that  tlie wardens of tlie poor are directed "aliiiually to let out to the 
lowest bidder thc said and thc poor of their respectiw coun- 
ties, or  shall employ some person or owrsecr to superintend the business 
as to them may srwn best." Tlic section concludes, "al!d the wardens 
shall 1:aw full 1)orner and authority to ordain b--laws, rules and regu- 
lations, and do all such matters and things as they m a -  deem expedie~it 
for the comfort of the soor." Tlic indictment sets forth that before the 
appointment of these defendants or  oyerseers of the poorhouse, it had 
existed, and we must suppose that  wardens of the poor had been in  office. 
I f  so, i t  mas their dllty to h a r e  passed such bylaws as  the interest of the 
poor inhabiting or to inhabit tlie poorlmusc n ~ i ~ h t  require. I f  such was 
the case, no obligations rested on these dcfcndants to enact other laws 
an)- farther than they may ha re  found those already in  existence to be 
defective mid nnsufficient. Here the charge is that  they passed n o  laws- 
neglected to discharge a duty imposed on them by their office. This duty 
mas imposed sub modo, subject to their judgment and discretion. The  
count, then, is defective in not arerring that  no by-laws, rules and regu- 
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lations for the governmelit of the poorl~onse esistcd at the time (1;;) 
these defendants were elected, non c o ~ ~ ~ t c i l ,  that such by-lam, 
etc., were not in esisteuce, made b~ some preceding board. Through- 
out the section of the act of 1536 me are considering, the duties enluner- 
ated are submitted to the discretioil of the wardel~s ;  they are to hire out 
thc poorhonse and tlle poor or to retain them in their liands alld employ 
an OT ersecr, "as to them may seem best," and only in tlie latter case docs 
the duty arise to adopt 117-laws, etc., and such bylaws, etc., only are to 
be made by the111 "as they may deem espedient." A second reason why 
the second count caiiilot he sustained is that the indictment does not a rcr  
that  the defendants did keep the poorhouse and the poor under their 
o ~ n  nianagcinel~t and control. I t  may be that they did not k t  tlienl out 
as the act permits. A third is that  by law, the duty set forth in  the 
second count is a discretionary one-that is, to be performed accordinq 
as, i n  the judgment of tlle wardeus, it  migllt be necessary. When a pub- 
lic law imposes a public duty upon a single person or a nurnber of per- 
sons, the omission to perform the duty is indictable; but if it  is not an 
nbsolute duty, hut a conditional one, depcndemt upon the honest exercisc 
of the judgraent of the body to whom i t  is entrusted whether it is to be 
performed or not. the onlission to perform it per s~ is not an  indictable 
offense. 

I'm P ~ R I  n r .  Judgment arrested. 

Pitrd: Rattle 1 % .  Roc lL.y J f o r r n t ,  156 S. C., 3i38. 

1. One who rote4 illcz;111y :it :III elecTion of .:hcriff ranimot tlcfentl llimwlf 
i~y:iil~it a11 indictlne~~t 111)on tlle y~.ound that the election wn. coi~rlucteil 
irregnlnrlg. 

2 Thc countr co111.t. :I ~mljorit? of the actinz justice.: I~eilq lwesmt, i \  the tri- 
1)unnl to dccitle a l l  c.olltt.itetX electio~~.: of .heriff.:, i111il the r~tliclity of tlle 
election or any nllczetl irrc.cn1:iritic. can only Iw ohjccatetl to i n  n tlircct 
proceeiliny before that trilmnal. 

A P P E ~ L  from D i d , ,  .T., at TYRIZELL Spring Tenn,  1S31. 
Tndict~ncut agaillst tllc dcfend:~nt for illeeal ~ o t i n g .  Thc case wa.; as 

fo l lo~l~s  : 
I t  was prowd on the tr ial  that an  election for sheriff of Tprrell 

County was held in said coilntv on the first Tl~ursday of August, 1851: 
that  polls for that  purpose were opencd a t  :i plnccl lwon-11 as the Glum 
Neck Precinct in said  count,^, under the si~perinteildeilce of inspector< 
duly appointed by the county court of said county a t  the term thereof 
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]lest preceding said election; that tlie defendant appeared a t  the said 
precinct and rotrd ill qaid election for qheriff, and was registered in the 
list of 1-oters in the return of the election at the precinct, which returns, 
(11117 certified, wrcJ  made by tlie inspectors to the countv court clerk as  
required by law a l ~ d  filed among the records of his office. I t  further 
appeared that the tlt~f(~lidaut had lie7 er paid any public tax preriouq to 
h i i  gi\ ing said T otc. 

I t  va .  ihonli b~ tlie d e f e u d a ~ ~ t  that  the inqpectors at said poll were 
]rot sn.oril by tlie ,lieriff or  ally other persolt. That  in 1537, and for 
ic\c.ral y a r '  h f o r e  and aftcr that date, tlie place in Gum S e c k  where 

thc cllcrtio~is n ere held \\-as ahont t ~ o  n d c s  distant from the place 
(179)  \\here the election was held in Augnjt last, though both these 

places ncre  within the localitv k n o \ ~ n  as Gum Seck,  by nhich  
I ~ ~ I P  tliiq precii~ct T T ~ S  kilonil and called, but that  for about four years 
p w t  the clcctiol~i: 1 1 a ~  bceli only held a t  the place, ~vhere  the said elec- 
tiolt. n w e  ht~ltl ill Ancust last. There n-as no further e~ idence  t l ~ t  any 
ch:ii~ee ill the place of holding rlrctioi~s in said 11reclnr~ was made by 
the coui~ty court aforesaid. 

I t  n-a. cwitenderl by the defendant's counsel that  the election 1771s llot 
hrld at the 1)lace rcql~irctl b ~ -  law, for 77-hich reason, as ne l l  as hecnusr 
the inqwctors \wr r  not sn70rn, the elertion war illegal and the defend- 
n11t could not hc con\ icted. 

Hi- Honor phalyed the jury that the alleged irregularities did not in- 
mlidate the election, so f a r  as this case was concerned. and that if the 
jlir>  belie^ t (1 floni tlir e\ i d e ~ ~ c c  that tlie defendant I otcd ill the said 
c~lcctioi~, aiid had n w r r  11rcriouJy tlicrrto paid any lmblic tax, both 
nliicll it n a i  incxnil)elit on the State to s h o \ ~ ,  that  the defendant ~vould 
be guilty. 
'h~ jury foni~d the dr f r l~dant  guilty. Motion for a lien tr ial  for  mis- 

directio~l;  niotioli o~erru led .  Jldgnielit against the defendant, from 
which he appealed. 

A t t o r  uey-CA~tri ~d f o r  t h e  State. 
Heuth f o r  c le fendant .  

PE \X,IOS, J. TTr rollcur ~vit l i  his Honor that the alleged irregulari- 
ties in the nlanner of holding the election did not inralidate it,  so far  
as this case was concerned. 

The retunis, dulj- certified, were made by the inspectors to the clerk 
of the county court and filed aniong the records of his office as required 
by law. 

The county court, a majority of the acting justices being present, is 
the tribunal to decide all contested elections of sheriffs. The  

(180) validity of the election, or any alleged irregularities, can only be 
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objected to in a direct proceeding before that tribunz~l and cannot be 
drawn in qnestio~l in a collateral manner. tls m s  attempted in this case. 

PER C I - R I . ~ .  KO error. 

DOE o s  DLIIISE OF ('HARLI3S 1'. KLUGE v. PHILIP LACHESOUR. 

When tliere is a 1e:lsc of a honse, and a person lires in it  by an assiplrneiit or 
nndertnliilig from the lessee or 11y her license merely slid :it her will, he 
is corlcluded from qnestioning the lessor's title. for he came in under him 
and cannot withhold the ])osse.;sion when the term has expired or been 
legally surrendered. 

A l ~ ~ ~ ~ ~ ,  fro111 / l a i l i ~ g ,  J . .  at FOR~TTII Spring Term. lS31. 
Ejectment. The  pwn1i;cs co~~sistecl of a house and garden in the 

town of Salem. The demise T\ a3 laid on the first of Jal inarr ,  18.50; and 
upon the trial. the caw u as this : Benigna Boner 1e:~scd the premises 
from one Van T71cck for one year. conrmencing on 30 April, 1537: arid 
she continned to hold as tenant from :-ear to r ea r  under liim until 1844, 
and thereafter she held in like nlnnncr linder the lessor of tlie plaintiff, 
who claimcd Tali  TTleck'q eqtntc. She paid the rent on 30 April in each 
year up  to IQ49,  illclusi~ e. 011 1 Sorcrn1)er. 1849, she came to an 
aqreement u 1111 the leqsor of the plaintiff to pay the rent up to  j l r l )  
that  day and snrrender the term. and this n-:is accordinplp done. 
At sonle time n-liilc Xrs .  Bone:' l i ~  ed on thc premises, the defendal~t, by 
hcr ~mmiqsion,  lired in one p:r1 t of tlie house nnd she in tllr otlwr, tliere 
h e h p  tu.0 : ~ p r t m e n t s  in the 11o11sc 71-it11 a door betnccn tlicnl, ~ ~ h i c l i  
n-a5 sonletinlw hcpt o1)en and sonictilnes closed. TS'iiel~ tlie dcfclidant 
w c ~ ~ t  t l l c ~ e  does lint a p ~ ~ a r  f l lr the~'  thnn that  !I? TV:E t h r e  in M;IT. 1849. 
-1ftcr Mrs. Bonr~r writ alray tlip defenclant occul~icd ;111 t l i ~  p~wuiqes 
and rcfnecd to g i ~  e tlicm up oil tlic demand of the jeswr of the plaintiff, 
KIIO then hroncht this action. 

The defc~rd:rnt r i ~ o ~ e d  the court to in,truct tlic jui.7 that the plnil~tiff 
Ilad not slmnn n title in his Icsqor. n l ~ d  could 110t recm er. Rnt the court 
held that if tlie defciid:~nt entered by the permission of Xrs .  Boner. he  
m s  estopped to denv tlle title of her 1:tncliord. Tht. drfendnut then in- 
sisted that i f  thus treattd ns n tcnant. lie ma. elltitled to occi~pa until 
30 April,  1q30, and therefore the action xvonld not lie. The conrt 
tlicreon in~t ructed  the jnry that if X r i .  Boi~ev assigned her lease or tlle 
rc4due of the term to 30 April, 1850, to the defendant Leforc llcr 2ur- 
rcnder to the lessor of the plaintiff, then the plaintiff could riot rec2orer: 
bnt if the defendant did not pnrchase the residue of the term, hut TTas 
1)ermitted by Xr;. Roller to s t a r  ill the Ironse a t  her pleasure while she 
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occupiecl it,  t lmi  her surrender of the premises to the landlord and 
l e a ~ i n g  them pare liim the inlmediate right to the possession and enti- 
tled him to bring this actioi~ upon the defendant's refusal to go ont \i711Ell 
required. 

Verdict a i d  judpmeiit for the plaintiff, a11d apl~ra l .  

(152) Rr FIA.  C. J. Wlir.ther the defendant l i ~ e d  in the house by 
an asaiarliilrrit or iulderlctting from the lessee, or by her licc~lsc 

inercly and at her will, he n a r  equally precl~lded from questioiline the 
lpscor's title, for hc came in under hiin and tannot ~Gthhold  the posses- 
sioll ~vhcn tile term has espirtd or been legally surrendered. 

It v a s  competent to the defendanr to shon that  the suplx-~sed s iuwn-  
d r r  n as i~ieffectnal, as the original tenant. before the alleged surrender, 
had underlet a ])art of tllc prriniser, or assigned the whole of them to 
him. Elit :tr that could only be hy contrac>t with 1ic.r and v a s  peculiarly 
~ i t h i i i  the defendaiit's k~lo~\- ledge ,  the onlrs of establishing the ngrce- 
ment n7as 011 llim. Illstead of doing so clearly, there was no e~ idence  of 
any zuc.11 agreement. I t  did not appear that  the defendant paid, or  
luicl(3rtnok lo pax-, ally reilt or price, o ~ .  ewu that the apartments wert  
oc~cupied as distinct tenements, or that the defendant had a family l ir ing 
11-it11 biin, or carrietl on any separ:lte business, or, i n  fine, thzt there v a s  
anytliing to s h o ~  that t1io.e two persons did not l i ~ c  together in the 
house as Iicxrs. ~vit l i  a f r w  communication hetveen the two rooms. The 
court might, t h~ re fo rc ,  hare  properly told the jl1r;v that there Tvas 110 

eridciicc of a title ill the defendant to any part of the term. Rut the 
court g a r  c him the benefit of that hypothesis by submitting the quostion 
of fact to t l ~ c  jury. and thrl- found it ~g;iiilit  the defendant, v-l~icli crr 
ta in l r  disposes of the case. 
PER Ci RII\L. ,lffirnipd. 

Cited:  ,Cprii,gs r .  SclreucX, 99 S. C.. 5 5 8 .  

Where. in. ail a i ~ ~ ~ e a l  I)ond zirell 117 the defendant, the plaintiff'c name ic 
omitted. althouyll the court at the first term would dismiss the n y ~ m i  un- 
1ws the defendant gare a suficient bond. ~ e t  they mill not do 40 as a mat- 
ter of courhe xhen GeT era1 term< hare elir11.ed. 
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APPEAL from -1 lu i i l y .  J . ,  at B L ~ E X  Spring Term. 1951. 
The snit began in the ro~inty  court, and was there tried on isques, and 

the plaintiff liad a ~ ~ r d i c t  and judgment in February, 1819. The de- 
fendant appraletl, and in filling u p  the appeal bond the name of the 
plaintiff as the ob1igc.e n.ns omitted by the clerk. The defendant filed 
tllc transcript in the Superior Court before the next term, which mas in 
April, 1849, and et~c.11 p a r t -  sulnmoned witnesses, and the suit pended 
nrltil April Tcrm, l G 1 ;  and tlien the plaintiff moved to dismiss the 
appeal for the defect in the bond. The court alloved the motion, and 
the defendant appealed. 

Rr EFIS. C. J .  I f  tlw nintion had been made at tlie first term i t  would 
I M I C  h e n  proper to allon- it unless tlle defendant had then offered to 
g i ~  e n ~ufficient bond. V c D o r r t  11 I .  I lrczdle~j,  30 S. C.. 92. So, if the 
defclldants n-ere not of substance to alismer the plaintiff's recovery made 
and the costs, the court might l l a ~ e  laid them under a rule to give 
x proper I)ond wllicll ~ o u l d  secnre the plaintiff. There n-as 1x0 (184) 
suggcstio~i of that  kind, but the plaintiff insisted peremptorily 
that  the court should not entcrtnin the appeal bv reason nlerclr that  an 
a p l m ~ l  b o ~ ~ d  had not been duly g i ~ c n .  Son-  the oniissiori to make tliat 
nlotioll for t v o  years after the case was in the Superior Conrt for tr ial  
is, according to the established practice, such Jnchcs as deprixeq tlw 
appellee of the right to make it at all. 1Vallacc 7.. C'orbit ,  26 S. ('., -13 : 
A~rii?gtorl 1, .  Smith.  id. ,  59. 

PER Cr KI <\I.  R e i ~ e r s e d ,  and p1occdri7clo. 

1. A. haring n life estate in tn-o neqroes, rsec~~;tetl i111 il~.;trumerrt in which 
 ere the eslnwsious "n-hi& right ant1 title I reliuquirh to l3. for wlue 
recei~cd," which iiistrnment was s ignd,  sei~lrtl. \~itiie.;secl :111d d~livcred : 
Helcl. that if this he not good as a release tc~th~iic~nlly. it is qood as ;I bill 
of snle or deed of zift. 

2. A court map correct n flip hy mithdrawil~cr iniproper evidence from tlle con- 
sideration of the jury or 11y cririn~ w ' h  c\l~l;~n:ttionq of an error n\ will 
prevent it from micleadirlz ir jury. 
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3, TT-he11 in detinue there i. x rerdict for the 1~l:liritiff and error in the access- 
merit of dam:~qc. only. a rever.al will be for the darnace- only, a venire 
t7c uoco will not I)e ordered. 

(185) APPEAL from X a n l ? ~ ,  J . .  at  RICHXOXD Spring Term, 1551. 
Detinue for a slave Caroline and her two children, which was 

tried on non  c l r t i , i ~ ~ t  and the statute of limitatiom. The case was that  
Jolln ?Ilc,lllister on-lied the sl:l\-e Caroline and conreved hcr for life to 
the defendant. h i i  zister. A f t e r m d s  the defendant executed a deed to 
the said John of the follon.ing tenor:  "I, Sarah JIcAllister, having a 
lifetime right from mv brother, John McA211ister, for a negro TI-oman 
named S iccv  and her trr-o c.llildren, Talentine and Caroline, xhich  riqht 
and title I relinquish to him, the said Jolin, for  ralue receil-ed, under 
my hand and scal, this 1 -lugust, 1829." Thc deed mas attested bv a 
nitncss v h o  p r o ~ e d  it in 1850, 17-hell it  was registered. After the csecn- 
ti011 of thc deed the three s l a ~ e s  thewin n~cntioncd n w e  left in thc 130s- 
sesiion of the defendant, and so continued 111) to the trial. T h i l e  t h ~ s  
in the defendant's possession, the said John  gaT e, and  by deed of gift 
con\ eyed. the said Caroline to the plaintiff, rrho 11-as his infant daugh- 
tel- and is itill an infont, and subsequently thereto Caroline had the tn-o 
children. 

On the par t  of the defendant it m s  insisted that  the deed inadc by her 
71-aq not ~ ~ ~ f i c i e n t  to pass 1ir.r estate. E n t  the ronrt held otherwise. 

It  as furthcr insisted on the part of the defend,llit that h w  long 
pn.sesiion after the deed of 1829 harred the plaintiff's artion. I n  rcplj- 
thereto the ~)l:\intiff alleged that the defendarlt n - IS  iri posscGon 11ndev 
Jolni Mc,lllister as his bailee, and that he. during such poeessiori, con- 
tinnally claimed and exercised act of on nershil, over the s ln~es .  And in 
older to sustain the same the plaintiff, miong other things. offered in 
eridence a mortgage made by the said John of the said slaws and other 
property. real or personal, which he made to a third person to secure 
certain debts. The mortgage 17-as rend from the register's hook; and 
vhile the plaintiff's counsel r a s  reading it from the book, it Tvas objected 
on the part  of the defendant that  the book was not competent evidence 

of the contents of the deed, but that  a certified copy of the regis- 
i ? \ 6 )  t ry  ought to be produced. The objection was o~e r ru l ed  and the 

readme finished; hut it appearing thereby that  the mortgage TT7as 
made after the deed to the plaintiff, the presiding judge remarked that  
i t  could ha re  no effect favorable to the plaintiff and no further llotice 
x7as taken of it on the trial. 

The j u r r  found a ~ e r d i c t  for the plaintiff and assessed the Talue of 
each of the slares, but did not assess ally damages for the detention, 
lnemarking that they had yifllded no profits. After the verdict llad heen 
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thus entered the jluy \\-as discharged; but in about one minute and be- 
fore an)- of the jurors liad left thc court. t h q  were called together and 
informctl 1,- thc court tliat ill such cases it x ~ s  the usual form to g i ~ e  
nominal darunge.;, slid tlwreupon the jury a.eessed one cent ns :he dam- 
agw. Jntlglncut n-ns ~ n r c r r d  oil the \-erdicdt tlius altered. and tlie de- 
fendant apl~ealed. 

KITFIN, C. J .  T l i ~  rsceptions do not fiu.liisli any ground for  re^-ersing 
the judgment. The ol)jection to tlle raliditj- of the deed made bj- the 
defendants is foundrd 011 tlle technical nature of :i release and the posses- 
sion of the sl :~ws held a t  tlle time by the defendant. But if that  had 
any :~pplicntion to per'con:rl chattels i t  is anmered by the settled rule 
that  if a deed camot  opcl,ate in one way as intended it shall operate ill 
any other ~~hi t .11  will nlnlx it effectual-z~t i e s  m n g i s  1 alrot  qunm p ~ r e a t .  
Therefore, if  thih be not good as a relense it must he upheld as a bill of 
sale or deed of gift. Ti' there had been an  error in admitting the regiq- 
trr 's book, tlic dcfcwt1;rnt ~ronlt l  liar e no rause of con~pl:riut, for tlie e ~ i -  
dence was clcxrly and promptly TI-itlidra~ni from the jury n.; irrelrralit,  
and tlie ddel ida~i t  sn8ered no prejitdice from it. It is midoubtedly 
proper :ant1 ill tlie p w c r  cd' the court to correct 21 slip by ~ ~ ~ i t l l -  
dran  ing inil)~-oper rl~idence from the considemtion of the jury. (187) 
o r  by pi\ ing sncli csplaliations of an error as will p r e ~ e n t  it from 
misleading a jury. ,\'. r .  X a ? i ,  15 S. C.,  328. IIere that  was so efiectu- 
a l l r  dorie that lieither the court 1ior the counsel on either side took anv 
notice of the nlortrage in sitbmitting tlieir observations to the jury. 

I f  the judgnmit m r e  rmersed on account of the daniage of one cent, 
a w i l i l c  tle noi o nould not he awrrdpd, but the r e ~ e r s a l  would be in 
respect of the damages merely, because in that  respect onlj- would the 
verdict aud judgrnerit be erroneous. and not in relation to thc slaves and 
their ~ a l u e s .  F,rtlel?lcil.  I . .  L o o l a ~ p ,  4 Bur.. 2015; Doz~ '11  1 , .  Peawel l ,  14 
1. C., 155. But thc Court is of opinion there TTRS no error as to the 
damages. The a1ter:ition in the ~ e r d i c t  was made so immediately as to 
exclude all possibility of ill practices x i t h  the jury, and was in itself so 
unirnportailt and ininlatcrinl :is not to call for an>- correction. 

PER C ~ R I I ~ Z I .  Affirmed. 

C i t e d :  S. c. ,  36 S. C., 2 2 ;  Cobb 1.. IT in~s ,  44 S. C., 331; 8. z.. Col l i n s ,  
93  S. C.. 566;  S. 7.. X c S n i r ,  ill., 6.31: $9. r . Crane ,  110 S. C.. 535 ; Toole  
2'.  T o o l e ,  112 T. C.. 157:  1T'ilson 1 % .  I lLfg.  Po.,  120 1. C.. 95 : Gnttis 1 % .  

R i l g o ,  131 S. C., 207. 
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1. TVhere a decree is made in the county court in favor of the plaintiffs on a 
petition for :I legacy in n-hich there are several plaintiff's, one of whom i s  
the executor of R deceased legatee, and this executor dies hefore sntisfac- 
tion or execution surd. the right to the legacy of the deceased legatee vests 
in the administrator (Ie bonie u m .  but he is not entitled to have esecution 
until he has made himself ii party either hy xri. f r r .  or according to the 
course of courts of equity. 

2. \There several legatees or t1istril)utees obt;iiii ii dec,~,ee agaiiist executors or 
atlministrators for a monied legacy. the decree is s ~ v e r a l ,  and each is 
entitled to :i separate execution for his share. 

3. Suits for legacies, distribntire shares. and filial 11ortions given in the courts 
of lnw I)$ petition are considered in the nature of proceedings in equity in 
respect to the pleadings, taking the accounts. decreeing. aml rehearing or 
reversing. And so also as to process on the decrees. 

By P ~ a e s o s .  J .  Where two or more joint obligtw who are  not partilers in 
trade trike a joint judgment. how fa r  and in what mpnner thc right of 
surrivorship is abolished in this State in wgnrtl t o  such joint jl~tlgments, 
by force of the act of 1784. Rev. Stat.. ch. -13, sec. 2 ,  is an oI)en question. 

APPEAL from E l l i s ,  J., at  JIARTIX Spring Term, 1851. 
Debt on the bond of the clerk of the Superior Court of law for refus- 

ing. upon the demand of the relator, to issue a f i e r i  fuc ius  on a decree 
in a ouit by petition. The pleas r e r e  conditions performed and condi- 
tions not broken; and on the trial, these v e r r  the facts:  A petition was 
filed by Charles 11. Mizell, Stephen Long, and sereral other persons 
against Ki l l iam L. Xizell, the executor of a r i l l  giving pecuniary lcga- 
cies to the plaintiffs. Before a decree, Stephell Long died, and Edgar -1. 
Long. as his executor, became a party in his qtead. Then such proceed- 

ings were had that  in the Superior court of law in August, 1849, 
1189) the defendant TITilliam L. Mizell ~i-as found indebted in tlie prem- 

ises to tlie sereral plaintiffs in rarioue sums. a d  i t  was decided 
that lie should pay to the petitioner Charles H. Xizell the sum of 
$213.76, and should also pay to Edgar  -1. Long, as executor of Steplien 
Long, deceased, the sum of $335.33, asid to the other petitioners, respect- 
irely, the l-arious sums io due them scl-erall-: and i t  Tms further acidcd 
"that the petitioners h a ~ - e  execution therefor." Shortly after the term 
of the Superior Court and before an:- esecution issued on the drcrer, 
Edgar A. Lo i~g  died intestate, and at the next term of the court. which 
was in Ocrober. 1549, William J. Ellison, the relator, obtained letters 
of administration d e  bonis  ,1012, c u m  t c s t ( ime ) ( t o  C O I ~ ~ . Z O ,  of the said 
Stephen Long, deceased, and applied to the clerk to issue ail esecution 
on the decree-whether for $333.23 only and in the ilanle of himself o r  
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in that of Edgar A. Long, or whether in the name of all the petitioners 
and for all the sums decreed, is not stated. But the clerk declined to 
give him the execution demanded, saying that he would not do so until 
he knew wlwther he (Ellison) was the proper person. This action was 
brought to the next term, and, by consent, a ~ e r d i c t  was taken for the 
plaintiff for nominal damages, subject to be set aside and a nonsuit 
entered in  case the court should think the action 11-ould not lie. H i s  
Honor 15-as of that opinion, and, af t r r  judgment. thc relator appealed. 

Rodman for plaintif f .  
Riggs for defpndunt .  

N ~ F F I N ,  C. J. Upon the death of the plaintiff after judgment, the 
general mle  is that his representatire must r e ~ i r c  the judgment by s c i w  
facias in order to have cxecution. I t  seems that he may lmve i t  in tlie 
name of the original party if he apply in time to get one of a teste 
prior to the death. Bnt that must needs be in tlle case onlp in (190) 
which the person claiming the execution is the representatire of 
the original party-that is, his executor or admillistrator-\\,lie will be 
legally entitled to the money 1vlie11 raised. I t  cannot apply to the pres- 
ent case, for, at common lax-, there mas 110 prir i tg between the esecutor 
and administrator LZP ~ O I Z ~ S  non wllich was created by the St. 17 Car. I T ,  
reenacted here (Hey. Stat.. ch. 31. see. 118) and established to this ex- 
tent, that where :I judgment is bad after verdict bg an executor or ad- 
ministrator Idro dies, tlic administrator tlc bonis r , o , l  may sue forth a 
scire fucins on sl~cll judgment and take execution. The administrator 
d~ bot~ is  I L O I I ,  then, hat21 110 right in the judpniciit w t i l  he shnll h v e  
r e ~ i r e d  i t  ill his own namc by sci. fn., and coirsequei~tl~ he conld not 
require the clerk to  girt' him rxecution in any form before he had thus 
made llimst~lf a party. It is plainlu right that  it should he so, since 
neither the clerk nor the other party should bc conc.111ded as to his repre- 
sentatire charncater ~vithout tlie ~ p p o ~ t u i ~ i t y  to contest it. 

Tlic statute does 11ot in terms c o ~ e r  our cnsr, since there wls  not a 
judcme~lt  :~ftcr ~ c r d i c t ,  hut a (lccree nl)oli petition. R i ~ t  wc do not piit 
th(. dec i s io~~  on that grolind, becalisc n e suppose that bg force of another 
ar t  it is brought wit hi^^ the operation of the one under considerntion. 
Tllr act of 1767, ch. d 7 S ,  provides that npo~ i  a decree in equity for 
m o ~ ~ c ~ y ,  exc ru t io~~  mag issue against the body or cstate to satisfy such 
decree ill the same manner as executions may issue at  law, and that tlie 
decrcc and execution shall bind the estate in tlle same manner as judg- 
ments and rxecutiol~s do at  lam-. I t  may be obserred by the way that  
the party is entitled to the execution 011 such a decree for money by - 
force of the statutc, whether the decree gire it in terms or not. There 
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.is as little ~ l e c e s s i t ~  for inserting a jiut for execution in  a decree as in 
a judgnlent, as in each the right to the process is incident to the right 

t i  the moliey. J3ut since the right to all execution ou a decree is 
(191)  thus correlative to that  of taking execution on n judgment, it  fol- 

loxi-s that  an aclmirlistrator d e  boizis izon must likewise in some 
appropriate method make himself a party in equity in order to take 
exe(~1ti01i there. That  is necessarily to he done according to the course 
of that court for reviving suits or  making parties, as by bill or  by the 
marc summar7 method g i ~ e n  bv the act of 1901, Eter. Stat.,  ch. 32, 
m7s. S :iild 9. I t  is truc this is not the devrec of the court of equity, 
tc .c~h~i ica l l~  spc:~kirlp. But  it is \-irtuallj- so -within the re~lledial pro- 
T-isions for r c ~ i y i n g  suits aud haying executions on decrees. since suits 
for legacies, d i i t r i bn t i~e  shares, and filial portions g i w n  in the courts 
of law 1,- prtition are considered in the nature of proceedi~lgs in equity 
i ~ i  respect to the pleadings, taking the accounts, decreeing and rehearing 
or rel-ien-ing. So they must be also in respect to proccss oil the decrees. 
T\-c coiiclude, therefore, that an administrator dc  bonis  noir may enforce 
decwea for moncy i ~ :  cquitv or oil petition at i a ~ r .  but that to do so, he 
innst first m a k ~  llimself a party. 

Tlic co11nsc.1 for tllr plni~ltiff. how-ier ,  contended that  if i t  be true 
that  an ;~dministrator d e  Lo,,is tioiz can~iot  take tlle executio~l on a judg- 
ment r eco~er rd  1~7 an csecutor TT-itliout first suing a s c i w  ftrcim, yet it 
is otherwise 11-here there is n joint judgnient for  lie executor and others, 
: t i ~ t l  that, in t l~io Inst case, n-ithont sugqcsting the death, exccution may 
11c taken in the I ~ : I ~ I I C  of tlle original parties, mid tlic clerk ougllt to lwre 
gi\-c~n tlie relator an erccutioil of that kind. o ~ i  n-hich lie might have the 
n l o l ~ c -  raised. to which, n-hell mised, lie ~ ~ - o n l d  be entitled. I t  seems 
trlw th:~t  oil joiut judgnirwts, for 01. apainvt sewrnl persom, tho death 
of one of the partics does not render n s r i , . ~  ! I IC;C~.C llecess:iIs~ ill order to 
obtain cxwntion. :~ccoidiiig to tllc colu.s- of t l ~ c  ccourts in Eug1:ind. but 
it  nil^ hc lint1 for or agai~ist  the sun-il-or u l )o~i  supgcstioii. 01. if tlierr 

1 ) ~  110 s~~gges t iun ,  for or against the original 1)artie.s. But  it is 
(J!f2) l)!airi the reasou is that a joint judgment s~u-viyes, and there 

codd,  tlicrefore, be no harm ill taking execution in eithel. form. 
sillcr., if tlie execution for conformity's sake follon-ed tlie judgment, it 
e o ~ l d  not 1)c executed in respect of the dead person, and the s ~ ~ r ~ - i v o r s  
alone \T-ould be entitled or liable under it-as. for example, vhen  there 
are t v o  exemtor:: lierc? and one of t lmn  dies :iEter j~dglilellt.  110 scire 
fnc ias  is ~leedful  to eiiablr tlic OTIICI' to h a w  csecutio~l. Bl?t l)roceedings 
of the nature of tllosc in this (.use are esential1~- differelit from such 
judgnlcnts a t  law. I f  a r~a idue  o r  o t i~cr  i'u11d be given to d iwrs  l~ersons 
to be di\.ided eqnally he t~wen them, rlle n d e  of the co1u.t of equity is 
t h a t  they ~illist all Le parties to a suit ngxilisr the executor for it in order 
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to avoid litigatiorl and expense. P e t  they bar-e not a joint interest ill 
the legacy, and in respect of luiequal payments to them respecti~elv 
uneqiml sums nlal- be found in the suit to be due to the different legatees. 
Hence the decree in their  fa^ or is not in the nature of a judgment in a 
joint action. but it is that t l l ~  executor pay to cay11 one \dlat is found 
due to that 011~. and so 011 mitil e \ e T  one has n dwree for his on-11 share. 
Tlierefore, the decree ir sererd ,  and eatah plai~ltiff poceecl5 for l~imself 
to  enforce it as lie may he ad~ i sed ,  as if the rec0Tcr.y r e r e  made in  a 
suit in which he was the sole plaintiff, and 11-itlrout an7 pov-rr in the 
other plaintiffq to interpose b c t ~ ~ e r n  him imd the debtor on the decree. 
The rights of tllc sereral parties arc cntirelr dibtinct be fort^ the decree 
and under the d ~ c w e .  Thrn  the statute, in girinp cxecutioli on decrees 
for molley in the same manner ae n l ~ o n  a j ~ ~ d g n ~ m t .  must be ~inderstood 
ill reference to tliii distinction. Tlicrdore, the othcr petitioner. could 
not interfpre ~ r i t h  tlic pnrticnlar sum decreed to tLe exrcntor Edgar  A. 
1,ong. 1-iz., $3:39.23, but the riglit to t l ~ t  sum p a i d  c . x ~ l l ~ ~ i ~ e l y  to the 
person entitlcd in l a ~ r  to sncceecl tlwrcto. n.110, 111 tliiq c n v .  -:I. the ad- 
ministrator tlc l i / i i / l \  uoiz of the origi1i:rl testator. But although 
he thns had the s e ~ e r a l  rights to the money, hc cnnld ilot. as n e  (193) 
har e seen, hnrc e~ecut ion  for it mitil hc should entitle himself to 
it in his own n:me b- the nlctl~otl c i v n  In the ctntutc or othernise. 
according to the conrv  of the court of q u i t ? .  

P E I R W ~ ,  J. 111 Ellgland, :I j l ~ d ~ i n e i i t  in f a ~ o r  of t ~ o  or more plaili- 
tiffs, up011 the deatli of (me, surriwq, slid the .urr i~ om become entitled 
to the judgment al)solutely. and ml1y sue out cwtution aud collect the 
wliole suni for their o ~ ~ n  use, r swp t  in case of cdopnrtners in merchan- 
dise, etc. S o  in this State a judgment in fa\-or of tnro or more P 1.i.clc- 

t o r y ,  up011 i l ~ e  di.:ltli of one. w n i r  es to the otliers by 1-irtue of the officr 
wliicli t h y  (ontinnc to ~ y ) r e m ~ t .  for there i\ O N P  o f /7 ( (~ ,  : r l t l lo~~cl~  it n1:17 
be filled bv qereral. Rut ~ ~ 1 1 ~ 1 1  trr-o or more joint ohligccs. 1~7110 are not 
partner3 for tlic. p7~:rl),wc of ( 2 : i r r ~ i ~ ~ c  on trade. rwllntlcrce, c3tc.. take a 
joi~lt  jltdcmcwt. 11on f a r  the English doctrine a1)plic.q. or 11on- f a r  and 
in r h a t  m:rnncr tllc, right of burxir oriliip is a1)olished in regard to such 
joint jndgmc~itq. 1 ) ~  force of the act of l i q 4 .  Rcr .  Stat.,  ch. 43, w 2 .  2.  
xllicll pro1 id('$ tliat :dl ( ( t u t ~ ,  real or  personal, held in joint tcnanc-. 
npon the death of one, dial1 not descend or po to the ~ l i r ~  iror .  but s1i:dI 
dc5cend or be ebted iu the licii.s, csecutors. :~tlminibtratols, ctc., of the 
part? dyinc. in the w m c  n1:inner n s  eqtates lleltl 117 trnnncy in common. 
is an open question. The qtatute u v s  the ~ w r d  ' r , s t n f ~ c , "  \vhich is hrond 
enough to include bond. and jnc lgmt~~t ,  as \\-ell as land and othcr prop- 

1Ty 1111rpoqc iq not to exl)rcss an opinion on this point, for it is not 
prrrented, but simplv to "escnludp a cwncln~ion." qo as to learv it open 
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until it is presented and is the point in the case. This seems to me to 
be necessary to prevent an inference from the opinion of the Court, as 
delivered, that it was assumed that in this State a joint judgment  a t  law 
would survive as in England, about which no intimation of opinion was 

called for. 
(194) d judgment or decree for distributive shares or for legacies, 

which is our case, very clearly so far  partakes of the nature of a 
decree in equity as to be several, and, in fact, there is a decree for each 
severally, according to the amounts to which they are respectively enti- 
tled. This is fully set out in the opinion of the Court. 

PER C ~ R I A M .  Affirmed. 

Cited: l 'hompson 1.. Radham, 70 K. C., 142. 

PEIELPS v. CHESS01";. 

1. Vnder the 8c.t of 1842-3. ch. 36. sec. 1. the Literary Board can acquire no 
title of 1:1nd alleged to he forfeited by a grantee from the State for non- 
~ ~ : ~ y m c r ~ t  of tases. nnlrss some ~ r o c e e d i ~ ~ e s  has been first had on the part 
of the Stnte or its assignees. the ~nwit lent  and directors of the Literary 
Funtl. so ;IS to f i re  to the gr;mtee. his heirs or assigns, "a day in court," 
at1 ol)l~ortunjty to s11o\v tlmt the arrei1r:lges of the t as r s  had in fact been 
11:1i11 wit11i11 t11e ywr.  

2. An estate,  on(^ rcstetl cnmot be defeated 1)y 8 condition or forfeiture with- 
out  some a r t  on the part of the grantor or his heirs by which to take ad- 
r:illtilge of the condition or forfeiture. wen  when the words of the condi- 
tion nre "the esti~te shall t h c r e u l ~ ~ n  be void and of IIO effect," which words 
l l i~re thf. s:1me Irg:~l inq)ort :IS the ~ o r d s  "ipro fncto void." 

, 2 1 ~ ~ , a 1 .  from N a i t l ! ~ ,  J. ,  at  WASHIA(~ION Spring Terni, 1849. 
Tresp~ss  r i  ct urmis, c / l ruw clulisritn frcgit. The plaintiff claimed 

uildcr Fraziev mtl Daridson, to whose title he had succeeded, the grant 
haring issued to them in 1797 for the land trespassed upon. The 

(105) plaintiff p r o ~ e d  that the defendant i n  1847 and early in 1848 
mtcrcd up011 the lands aforesaid and cut dowu and made into 

shingles a large quantity of lumber, and carried them away, and proved 
their ra l i~e.  

The defeiidant showed ill eride~lce a grant from the State to himself, 
dated S Alugust, 1846, for the same premises; and also a deed from a 
tellant in common wit11 the plaintiff, who was not joined in the suit, 
dated 8 -Iugust, 18.28, and further prored that the land consisted of 
above 30 acres of swamp land unfit for cultivation, and valuable for its 
timber oilly. He  further sho~red that the lands had ~ o t  been listed for 
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taxation. nor the taxes paid for many years prerious to 1842, nor since. 
The defendant insisted that thr p l a i~ i t i g  could not recover for the rea- 
son that  the title to the land at the time of the suit brought was vested 
in tlle Literary Board b,v T irtue of the pro1isions of the act of 1842-3. 

S o  proceedings were shown to direst tlir title derired under tlie grant 
to Frazier and Davidson. I t  was insisted on tlle part  of the plaintiff 
tliat no title of the ~7residcnt and directors of the Literary Board or. 
Literary Fund could be set up against their grant, because the defend- 
ant did not claim under them, nor has he slionx any proceedings, or 
even an election, ou the part  of tllc president and directors aforesaid to 
divest tlie title d e r i ~ e d  under tlie grant to Frazier and Ihvidson.  I t  
n7as also insisted tliat the defendant v7as estopped to set up any outstand- 
ing title against them, becanuse he had sholr-n a deed for an undivided 
portion of the premises trespasscd 011 from a tenant in coninlon with 
themsel~es,  and that the effect of the estoppel related bark to the tres- 
pass in 1847-8. 

A ~ e r d i c t  n7as take11 on tlic issues. subject to the questions raised. H i s  
Honor being of opinion ~ r i t h  the defendant on tlie questions reserved, 
set aside tlie rrrdict and elitered n judg~nent of nolisuit, from vhich the 
plaintiff appealed. 

PEARCOT. J. Th(> defense relied 011 ie that tlir~ title of the plaintiff 
derived under Frazier and Dar idson. to ~i-llom the land was grantsd in 
1797, had been d i~es t ed  l ~ g  tlie act of 1842, ch. 36, sec. 1. 

To this t l ~ c  plai~itiff replies : First. iupposing the act of 1842 to h t  
co r l s t i t~~ t io~~a l ,  no proceeding had beni t:llien. nor h i d  the president and 
clirectors of tllc Literary F m ~ d  in any n a -  made an  election to d i ~  cst 
the plaintiff's titlc by force of this statute. Second, the statute i i  1111- 
constitutioli:rl. 

O w  opinion being T r3rj- clearly ~ i t h  the philitiff on the first point, 
nTe shall liot enter illto the consideratim of the second, for the reason 
that v e  deem it disreywctfnl to the legislat~re branch of the Goxcrm 
mcrit to (+ill1 in question thc constitntionalitj- of the statute unless the 
decision of the cailse malie it necessary to do so. 

The first section of tllr act proTidw "that ~vherc~ a grant of slramp 
land had becn obtained fro111 the State, and the grantee, his heirs 
or assigns. hare  not r ~ g u l a r l y  listed the same for taxation and (199) 
paid tlie taxes due tllercon, the? shall forfeit and lose all right, 
title, and interest in said land, "and the.same shall i p so  fac to  revert to 
and be v s t c d  in the State lmless such grantee, his heirs or assigns. shall 
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in tnclre months from the passage of this act p a r  to the sheriff of the 
colultr in n.11ic11 the land lies all the arrearage. of tax+ due OIL tlie said 
lands, nit11 1an.ful ilitcrc ,t t h n ~ o n  f ~ o m  the time the ,aid taxes ought 
to l i a ~  P been paid." 

r 1 I lie secolld wction p r o ~ i d e s  that  the lanil to nliicli the Statc slid1 bc- 
corne cntitlt d under this act "~llnl l  l)i. and hereb-  i-  wstecl in tllc presi- 
dent aud directors of the L i t e ra r -  Fund of Sor t l i  ('arolinir." 

Aldmit  tlint this act has the force of inserting in the origiiial grant a 
condition that if the taxes are not paid TI-hen due, but slinll at ally time 
be in arrcar, "the land shall ipso  i o c f o  rcrert to and be in tllc 
State." -1ccording to the 11-ell-settled princil~les of Inn,  if the tases 
n-cre in arrear a t  an7 time, the estate created by the grant uou!d not 
h(, tlcfcatrtl nud IeTert to the grantor unless some ~ole ina  act w l .  do~lc  
1,- n-llicil to enforce the coiidition. for the estate llarilig comnlcnccd 1,- 
:I solemi :)cat. r iz . ,  (1 g x c ~ z t .  must be defeated bv all act equally .oleuin, 
11110~ the ni:~xim of the common law, "eo 2 i p 1 ) z i i z e  quo l i g a f u , . "  

I f  a feudal tenant failed to perform the i e i ~ i c e i ,  his cstntc nns  not 
defclated until the lord had jltdpment in n writ of c i l scc r l  rt. I f  a subject 
illc.nrs :I forfeiture by coriimitting treason. his estate is not defeated until 
"office found." I f  a feofnlent iq rnntli~ oli condition, and the condition be 
broben, tlw estate rontinucs until it is deitlated h j  the m t r r  of the 
feoffor or hi.; lieirs. Coke on Lit., chapter on Conditions. 

Tlie law hooh. tcem n-it11 cn.c.s fixing the principle tliat nn c1statc oncr 
7 wtcd c:uinot he defcated 1,- 11 corldition or forfeiture nitllon: some act 

on the part of tlle grantor or his heirs by nliicli to take adran- 
(200)  tag? of the condition or iorfeiture, eIen vhen  the TT-ords of tlle 

conditio~i are "the estate shall therefore be I oid and of no effect." 
n l ~ i c h  norils ha7 e the same legal inlport as ' ipw f ac to  mid." 

I n  tliis art ,  after the emphatic declaration that  the land shall i p s o  
f ~ r c f o  rei-ert to and be ~ e s t e d  ill the State. there is the qualification. ' 1 1 1 2 -  

1 ~ s ~  sue11 elantee, liia lieirs or aa\igl~s. Aa l l  n-ithin t w l ~  e montlia 1x17 
the taxes." etc. 

This ,-lions c o n c l u 4 ~ e l ~  that it Taa corite~uplated to I i n ~ e  .ome pro- 
ceeding oil the part of the State or  its assigiees. the 1)residcnt and d~rec t -  
ors of the Literary Fund,  so as to ?ire to tlie prantce, his hcirs or as- 
signs, "a daj- ill court"-an opportunity to show that the arrearage% of 
tuxes had in fact been p:rid within die year. 

Our  opinion. therefore, is tliat as neither the State nor its :r+ignees. 
the president and directors of the Literary Fund,  had taken any pro- 
ceedings or in any way signified an election to defeat the estate of the 
plaintiff. the estate was still in him and he was well entitled to main- 
tain this action. 

140 



N. C.] J U S E  TERM, 151. 

This conclusion is confirmed by the fact that the Legislature in 1530 
passed an  act declaring that the act of 1842 shall be applicable to those 
swamp lands only wliicli hare  been surveyed and taken possession of hy 
the ljresidelit am1 directors of the Literary Fund,  or  their agent. C'hap- 
ter  32, section 2. 

TTithout admitting that the Legislature has the right to say what the 
l a x  7 r . a ~  or what ir is. a d  supposing its prorince is to say TI-hat shall 
be the l av ,  x e  IIoir.\lol~ 1 . .  Bug le ,  32 S. C.. 496. TTe are gratified to find 
that there is this concurreuce of opinion as to the true coirstruction of 
the act of 1882. 

The judge be10117 was of ol)inioii v i t h  the defendant. 
PER CI-XIAM. Error .  

Whm, in n suit by legatees agninqt the administrntor. with the  ill a~liicsed. 
it v-as dwrectl that the administrator should clelirrr to three of the four 
legatees entitled to lecacq of slaves their respectiye shares. which was 
done: :~ l~ i l  :IS to the other >hare ithe lecntec Iwiug ill p ~ ~ r t s  i i i~ l ;~ io \ \ -~~ I it 
v;is derreetl that this sh:rre "sliouitl 11c :~llotted to the :~clini~iiztr;~to~'." crc.. 
"for the nee" of such Irgntee, u l ~ ) i i  the tribt dcc~larctl ill tlic \Till. ctc.. i111t1 
tlir. ndmii~istr:ttor iurtler this decrecb liel!t poise4on of t he  q1~1.e t ~ f  the 
sla~-es thus nllottetl, n n t l  Iiilwl thrm oiit nnll tlelrosited the h i l ~ x  i n  c-on~t : 
Hclrl,  that this nmonntcd to :in ;rw?nt to tlie said 1;lst n ~ e l ~ t i o ~ i c ~ t l  lt~:r(.v. 

A 1 ~ v ~  \L frcm1 l I i c l $  . -7..  : ~ t  7T ML Fall  Tcnii. 1 %>. 
T1.orer for a s1:lr.e nhicll 1i:rtl bclonged to Rillinn1 A\lldren-q, ant1 of 

~vliicll lie died possessed. The will of TTillirm Andrevs Tvny admitted 
to probate in 1S28, and tlic executors ha7 i i ~ g  rellounced, Jo l i~ i  Bl11n1 n7n- 
appointed a(1minibtr:itor TI it11 11w will a i l i iex~~l .  -bong othcrs, tllele ib 
t h i ~  clause in t l i ~  xi11 : "Follrtll. I lewd to mg son Ti1li:rm A h d ~ . e ~ ~ a  
on~-ha l f  of my Ruffill tract of land, also onc-fowtli of ml- o thw p r o p  
erty. and a t  hi,- dent11 1 lwid the same to his la~vful  heirs. T l e a ~ e  tllc 
wme ill the liar~ds of 1117 cxcu to r i  for the support of 111~- saicl ion 
Til l iam." 

I n  183:3 a bill w i s  filed 11y onc of the legatees again? I) lum aird other 
legatees for a settlement and d i ~  ision of the  state. Such ~~roce i~d ings  
xere  had therein that  in 1832, all tlie debts h a ~ i n g  beell paid, a settle- 
ment was made and the propcrty was dirided into four parts. of ~1-11ich 
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threc 1)arts wcre delivered to the 1eg:rtees entitled thereto a d  the remaill- 
illg fowtli  part, which included the nlotl~er of the ilavc sued for, ron- 

tinucd in 1)ossession of the administrator under this clause in the 
(-302) decrw:  "The other share of the said slares shall he allotted to 

John Diuili, administrator, err., for the use of the defendant 
TVilliarn Ar~drews upon the trust declarcd in the d l  of TITilliam An- 
d r e w ~ ,  deceased." 

William -lndrews, J r . .  had left the State before the hill was filed and 
gone to parts u1ik1loxr11. Jolm L)111111 hired out the slares from - e a r  to 
year aud depobited tlic note< taken for hire in conrt. 

Dulm died in 18.39. The plaintiff TI-as appointed administrator d p  

F o i t l s  ~1011, with the \ d l  anneaed. of William Andrew*. ST., and soon 
thereafter romrne~lcecl this action. 

Cpoli the trial the court n-as requested to instruct the juy- that  John 
Dunn, administrator of William Andrc~rs ,  Sr.,  had asser~ted to the legacy 
to William Andrrns,  J r . ,  and that John  D i ~ n n ,  after the allotnle~it url- 
der thc decree of 1335, held in trust for TS'illiam Andrews. J r . ,  and, 
therefore, the l)laintiff. as administrator, etc.. could llot recover. Tllr 
judge declinrd to give this instruction, and charged the jury that t h e  
TI-as 110 evidence of any assent hy John 1)unn TI-11icll 1%-auld prevc~it the 
plaintiff from recorering in this wi t .  

Thew xx; a v r d i c t  for  the plaintiff, and from the jaclgrnent thereon 
the defwdalit apl~ealed. 

(204)  F J The \rill of William A h d r c n j  n-as ndil i i t td to 
probate 111 I\?\, : ~ n d  tlic executors lial i11g renounced, John Dunu 

\\-a4 :~~)poiiited admilii'trator \\it11 tile r i l l  : I I I I IPI \F~.  . h o l i g  otl1e1*5, 
t!icwx i i  this rlwusi~: "Fourth. I lclid to my son Wilii:inl hdre \ t .b  oue- 
half of 1117 Rnifin tract of h n d ,  also one-fourth of 1117 other propprty; 
and at hi* death, I lend the -ame to his Ianfnl  heirs. I l e a ~ e  t l ~ e  same 
in the llavds of my executors for the support of my wid  son TIrilliam." 

I n  18.33 a hill v a s  filed 1,. one of thc legateeq against I ) n m  and the 
other lryatres for a settlement and division of the cstate. Such proceed- 
ings x w r  had thel-rill that in 148;, all the debts ha\-ine been p i d ,  a 
sctrl(~lilc11t \ \as nlade autl the p rope r t  was divided mto four parts, of 
71-hich t l~ ree  p:rrts were d e l ~ ~  ercd to the tllrilr legatees entitled thereto 
: i d  t l i ~  rrrnainine, fonrtli part, n1ilc.h i~lclucled the mother of the blare 
sued for, colitil~uEd in possessiou of tllc administrator under this clause 
in tlic decree : '.The other share of said slaves dlnll he allotted to Job 
Dnnri, admii~istrator, and $0 on. for the use of the defendant TITilliam 
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Andrews upon the trust declared in  the n ill of Will iai i~ Audrems, de- 
ceased." 

William ,lndrews, J r . ,  had left tlie State before the bill was filed and 
gone to parts unki~own. John T)unn hired out tile slaves from pear to 
year and deposited the iiotes taken for the hire i n  court. 

Dunn died in 1839. The plaintiff was appointed administrator cle 
bonis non, with the will annexed, of William hndrems, J r . ,  a i d  soon 
thereafter commenced tliis suit. 

The only qucstion intended to be presented to this Court is (203) 
wlietlier the par t  beq~~catlied to William ,lndrems was ~ ~ t ~ n d r n i t ~ i s -  
t ~ w d  a t  the death of tlie death of the first administrator, so as still to be 
a part of the estate of tlie testator, and, as such, ~ e s t  in the plaintiff as  
administrator de  !)onis nail, or whether the facts above stated sliom an  
assent by the first administrator to this legacy, the legal effect of wliicli 
was to vest title in him as trustee for William Andrews, J r .  

The assent of an executor to his own legacy, as well as his assent to 
the legacy of another, niay be espressed or iml~lird.  I I m r n e  r .  ICroatt, 
37 N. C., 34, where this doctrine is fully discussed. 

Dim11 expressly asssilted to the legacies of the persons elltitled to tllc 
other three sllarcs by an  actual d e l i ~ e r p  to them, and i t  is entirely clear 
tha t  as to the rcmnining fourth share ther(. v n s  an  assrut, csprcssed or 
i m p l i d .  

Our opinion is that  there was nothing unadmi~~isteretl,  aiid the plain- 
tiff, as administrator tlc h o t ~ i s   on, conseqliciltly lias no title in the slare 
sued for. 

TIis Honor was of ol)inior~ that  tllcre was I!O evidence of :ui assent by 
the first adminiitrator. I n  this there is 

PER C I.KI.IAI. Er ror .  

1. An ofticcr rn;~y levy : I I I  rse~.~ition nl)on a st;unling c.rol). ~)l'oritlctl i t  is nla- 
tured. The ;ic.t of 1S44, ell. :5. ~)rollil)iti~lc otlir.ers from lerying csecwtiol~s 
"on growiiig (.r011s" r i ~ ~ l ) ~ x c w  0111,~ c~ol):: \vllic.h ;ire? not mnturctl. 

2. If a n  oHicrr scdls luitlrr esec:utiou a gro\viug c~op.  :iud the l)nrel~;~ser after- 
wmds gi~thers it. the officer. if he hn t l  no xntliority t o  sell under his ese- 
cution. is ;IS liable in all action of trovcr ;IS the l~l~r'cll;~ser. 

(206) 
AP~>EAL f roiii IlicX.. .I., at  I ' . w ) r - o ~ a ~ r i  Spring Teri11, 1851. 
'I'rowr for tlic conrsrsion of a parcel of Indian cor~i ,  tri(3d on not 

guilty. The  case appearing in the hill of exceptions is tliis: I n  1850. 
one Jermirlps 1)1:111tcd a crop of i20m on sl~arcs ill a ficld bcloiiging to 
oile Pool-Pool to have ol~e-half :rnd Jcnnings tlie other. 011 9 Scptenl- 
bcr, 3850, Jcnning.; sold his share of tht. crol) to the pl:~ii~tiff for  $130 
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and made him a bill of snle "for the one-half of my entire interest i n  
that grox- i l i~  crop of corn on the lands of J .  H. Pool, being in," etc., and 
therein cov.iiar~tc(l to Ila7 e the crop properly gathered and del i~ered  in 
merchantable ordrr  n-he11 the same s h d l  mature and be demanited. In 
Ovtober, lYS0, onc. X'illiams placed a f i ~ r i  fc ic irrs on a justice's judcnient 
zigainst Jen~iirigs ill the hands of the defendant, a caonstahle. and he 
l e~ ie t l  it oli "the interest of haid Jevnings in a field of standing corn," 
ctc., aild nd~ert ised it for -ale. On the day of sale, the defendant 
wellt to the field and offered one-half of the coln for sale m d e r  the 
t xecut io~~.  H e  aud tlie bidder5 nere  not a t  the time witllin the inc*losure. 
hilt stood in a p b l i c  road ~~l1ic.h the field adjoilied and in ~ i e w  of tlie 

corn. X'illiams h ~ c a m e  the l )~~rchase r ,  and, he l i e~ inp  he acquired 
( 2 0 7 )  tlic title thewhy, 11e went some few days afterwards and, ~ i t l i o u t  

nu7 f t u t l m  act of the defendant, he took one-half of tlie corn 
niidrr tlic pnrcl~nue. Tlie court na ,  of opinio11 that, snl~posing the plain- 
tiff to 1)e the, legal o~ri ier  of the corn. 11e could not maintain this nction 
hci.:~n.c the defendnut had done iro act n-hich n-ould amomit to a con- 
w r ~ i o i i  or :1nr Val  interfered with the riplitq of tlir~ ljlaintiff. I n  sub- 
mis~ioii  thercto. tlir plaintiff suffered a nonsuit and appealed. 

E t r - r + r s ~  C. .J. The case is not stated 11-ith a  ~ i e v  to the cluestioll 
~ v l ~ e t l i c ~  oJcr~i i inp  n-ns thc' lessee or thr~ w w n t  of Pool, hut nssurnes that  
liv 11:id a 1 , ro l )~r ty  i l l  t l ~ r  c.1.01) :mtl lind cffectu:dly cwn~.yyecI it to  tlie 
l i t i  'I 'alrili~ T ~ I : I T  t o  be so. tlie Pourt  is of opinion tl~cwr rzrs a roll- 
1-ersio!i of tile cur11 for ~rliicli the i(cfend:~lit is a n s ~ e r a b l ~  to tlic l~lairi- 
tiff. It is the (.01nlno11 doctrine t1i:rt if nn officcr, under ;r i i  execntion 
xeaiilst the good+ of one, .ell tlic goods of allother. he x i d  tlic pw,c.linscr 
arc jointly and sewrally liahle in trot el.. Tf this con1 had been patli- 
ered and the ~Slle madt. a t  the lic~al), t l~crc  could bc no douijt of tlic plai~i-  
tiff's remedy against the officer, or of his right to rrcorer the full value. 
as for a con~ersion if the purvhaser under color of the lpl~rchase took it 
aviay. I t  w n i s  to h ~ e  been supposed tllat it was othemise in this caw, 
bccni~se tile s a l ~  na.; utterly roid and gave no color to take the corn, 
tllougli it h:rd belonged to the debtor Jennings. upon the ground that tlir 
parties ncre  not iii t l i ~  field at tlic, sale. mid, therefore, the rlcfclidarit 
did not talio and delirer a c t u d  possession of the porn to tlie 11urch:rser. 
But  the Court holds tlre l ey -  and sale ~vcll enough in that respect. If 
the corn had heen gathered and lying in a pile ill iL stack-pen, as is usual. 

the officer need not get into the lp1 ,  but may sell qtanding on o:le 
(20s) side of the fence ~ ~ l i i l e  the corn is on the other. There bein? no  

forciblc re.i.talice at the time, that  is a sufficient presence of the 
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corn and possession b , ~  the officer to render his sale effectual arid must 
be considrred as includilig a delirerv to the purchaser, especially if the 
latter speedily take the thing :Lway. The sale under such circumsta~ices 
imports that tlie right and possession shall be in the purchaser prima 
facie. I t  must be the same ill the case before the court, a t  least, so f a r  
as depends up011 the mode of selling. SXitrnrr 7.. SXin,le~a, 26 S. C., 175, 
and X c S r e l y  1 .  IIcrrt, 30 S. C., 492, sustain it :rnd lay it do~vn that  in 
order to make a ~ a l i d  sale of a standiaq crop, the officer need not go in- 
side of the field, but it is sufficient if he be iu ~ i e m  a t  such corlrenierit 
distance that bidders can sre what is offered and judge for themselves 
of the quanti t- ,  quality. and ~ a l n e  thereof. Though the point does riot 
seen1 to ha \ ?  been raised a t  the trial, - e t  it appears upon the facts, and 
therefore it seems ilicumbel~t upon 11s to consider, xhether the sale was 
or was not effec'tnal by reason of t l l ~  state in ~vhicli tlic crop nas .  I f  a 
crop not serered from the soil cannot he taken in execution and sold, it  
may be that  a sale by the officer, tlioi~gli made ill the field, is so utterly 
roid as not ouly not to vest thr~ right and possession iu tiir lmrchaser, 
but also 11ot to co~lstltute an avtliority or color of antl~ori ty ln liim to 
take the crop by ll:rrrcbtii~g a11d r e m o ~ i n g  it. present \iTc arc ~ i o t  
called on to sny how that is. .lilce tlic crop in this case \ms. we think, 
the subject of e s c c ~ ~ t l o i ~ .  .?t c20w~lon Inn-. :~nnual c r . 0 1 ~  n w c  the sub- 
jects of ilmiirdiatr ual(t :IS perwnal chdf t c l ~ .  n ~ ~ d  ill order to renclcr the 
csecution cflerr~ial, it  n a ,  hrld that of necebsity a possession p a w d  to 
the purchaser. which tlic l a v  protected bv inwstiiig him with the rights 
of ingress m ~ d  e q r ~ ~ s s  to gather and take the crop aviav. I t  n.as upon 
clear authoritlc>~ tlnlp r i ~ l t d  111 Smltli I .  T ~ i f t ,  IS S. C.. 211. ITntil the 
pwvlltl~er st clue the prop. it may ~1x11 bc that tieither 11r nor tllc officer 
i. lial>lt~ ill t r o ~  ~ r ,  for 137 the wlr  111erely the crop did ilot bcconlr> 
ill far: y : i i x t ( ~ l  from tlu. soil 10 :IS to be piircly 1 ) ~ r ~ o n a l  :ind 1209) 
i t o  o ~ t  Tht  l i o n c ~ e r  t l ~ n t  migl~t  bc, it  wcmq (.lean 
to the ( ' o~ l r t  that n 5:ile of n itandilig crop, which legally pnsscls the 
r~el i t .  11n1.t bc ail aiitllority fro111 tllc ofkic(~r to tl1(1 1)i lrchas~r to t:~k(x 
vtual possr.>io~,, .111tl ill ( V ) I I I ~ I I ~ ( J I I ~  \ C : I W I ~  to -er i~re  and wnioye tllc 
1 0 1 3 .  I t  call h? 110 Icsb, for after t l ~ c  o f i c . ~  1i;ls l l l i ~ d ~  t l ~ c  ,ale, : I I I ~ ~  

t t i e ~ ~ l ~ y  t r a ~ ~ d ' c r r ~ d  tl~c. propelty, 11e is 11ot 11onrltl to proreed further and 
patliei. the crop i o  as to deliwr actual pouscssion aftcr s c ~  crnnve. The 
lnxcl~aser t:tkcls si1c11 p o m 4 o n  b? force of tlic sale by the o f i c ~ r  :tnd 
~uider  his aut l ior l t~  . TI-hcl~ TTilliani~ tlins took avtnal poqvmioli a11t3 
uscd the (*om, lie mTas iuiqnestionably guilty of a coil\ ersio~r. I t  n onld 
,.ern? plain that tlir officer m d e r  nllo\e ailthority all that n:ls doile, :111d 
was from tlic hcginr~ilig intcndcd 1)- ~111 the partiei to be donc, nnist b~ 
a partaker ill the C O I I \ P ~ Q ~ O I I  :111d 11:lhle for it. F1-oin tlle condition of 
tlie pi.operty the : rc t~  arc% bep:ll:lt~d from cacll otllcr in point of time, but 
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ill truth they constitute hut different parts of an  entire t ra~~sact ion .  I t  
was a conversion in him whose hand did the act. and also in him wlio 
authorized it, just as much so as if he had been again present a t  the 
gatheri~ig of the crop and commanded or aided in  it. Great mischief 
would follow if the officers were ilot liable, as the purchaser might not 
be able to aiisn7cr to the owiler for  the value of the goods. I t  has just 
been stated that this crop was liable to execution, supposing it to hare  
been the property of Jennings, for although the act of 1844, ch. 33, has 
altered the lam of execution against crops on the ground, i t  does not 
reach the present case. I t  enacts, shortly, that it  shall not be lawful for 
any oficer to levy an execution on any growing crop. The term "grom- 
ing" imports that i t  is not come to maturity. but is green, or not made. 
That  would be the construction if i t  depended on tha t  word in  the enaet- 

mcnt, because it is the natural sense of it,  and because a statute in 
(210) restriction of the remedies of creditors against the property of 

debtors is not to receive a liberal interpretation. But  the inten- 
tion in this enactment appears r e ry  explicitly in the title of the act, 
which is, "An act to prevent the levying of executions upon growing 
crops until said crops are matured." That  clearly denotes that  standing 
crops when ripe remain subject to execution as they are a t  common law. 
I t  is not, indeed, expressly stated that  this crop matured, but facts are 
stated which require that to be presuniwl in the absence of something to 
the coritrilry, as the sale must ha re  been about the middle of October, 
and it is known as a matter of common observation that  the crop of 
Indian corn in  the eastern part  of the State is ordinarily ripe by that  
time. Indeed, the case states that  "some few days" after liis purchase, 
Williams gathered the corn and used it. 

PER Cr.nr,zar. T'en i rc  rle noro.  

1. When a deed by a husband for a d a l e  w,ti ciunetl and sealed. hut not deliv- 
ered, in the presence of a suhscril~inc witness. but ma$ afterwards delirered 
by the husband to  his ~ i f c  for the I~elicfit of the g~antce  Held.  first. that 
the delivery wns oood and inured to the lwnefit of the grantee Held .  
~er'o~zdl i l ,  PEAXSOA. J . .  d t ~ s e t l i t e u t e ,  thxt when the d c ~ d  was signed. <ealecl 
m d  attested hy a subscribing witness, n delivery not in the presence of 
the attesting witness might be proved by a third person. co 21s to satisfy 
the requisitions of our statute relating to the transfer of slaves 

2. After the death of a husband, the wife is a competent witness to prove the 
execution of a deed made by him in favor of a third person. 
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. ,%PPEAL from r ' a / / l ~ i ~ / ~ / l ,  .I., at  CARTERET Spring Tern. 1851. 
The action is detinne for several s l a ~ e s  which the plaintiff claiina a; 

tlie administrator of James Gaskill, deceased, and the defendant claims 
nnder a deed of gift from James Gasliill to Alnson Gaskill, son of the 
former arid an inf:mt v a r d  of the defendant. I t  was tried on no11 det i-  
n ~ t ,  and the de fe~~da l i t  produced a deed from the father to the son dated 
in February, 1hX3. To prove the execution thereof, one Chadwick de- 
l~osed that  a t  the date of tlie deed Jaines Gaskill came to a house where 
he was and requested him to write a deed of gift for the slaves from him 
to his son Anson, who was then an  infant of tender years and not pres- 
ent, saying that lie did it a t  the request of his vife,  n.ho wished those 
negroes given to h s o n  as they were part  of those which came to her, 
and Anson was the only child by that marriage ; that  he wrote the deed, 
and it was signed and sealed by Gaskill, the father, and a t  his 
request was attested by this ~ ~ i t n e s s  and another person as sub- (212) 
scribing witnesses, and then Gaskill took i t  and carried i t  away. 
That  about two years afterwards. Gaskill saw the witness and said to 
him, "I hare  changed my mind about that  deed you wrote for me and 
do not wish it prored," and the n-itness replied that lle had not seen the 
deed since the d a ~  he wrote it,  and thereupon Gaskill remarked. "I 
thouglit my wife had given it to ~ o u  to carry to court and prore." Tlle 
defcnilant further offered Mrs. Gaskill, the ~vidow of tllc intcstatc,, to 
prore that her husband handed the deed in question to her, and told lirr 
to take rare of it for Ansou. and hare  it prored and rworcled for 11im 
nhenelcr  J l e  pleased; tlint then took it and put it in her t r ~ u l k  
separate from her hushand's papers. and he ner er saw it aftern-ards to her 
kno~vledge. and that he d i d  in 1836, atid sl~ort lv after\\-ards qhe had the 
deed prored nnd registered. 

Tlle comnsel for thc p1:lintiff objected to this cridence of Mrs..Gaskill. 
but the conrt r w e i ~  ed it, and tlicn i~istructed the jury that  if they he- 
lieved the n-itncsses, the evidence was suflicient to establish the executiou 
and delimry of the deed. Aifter  a wrdict  and judgment for tllc defellcl- 
ant, the plaintiff appealed. 

RTFFIS, C. J .  rpon the question vhether thew n-as lcpal PT idence of 
the delivery of the deed, tlic cases of I'iurs i s .  R ~ o r c n r i g q ,  15 S. 'C., 265, 
and Andrelo 1%. Sl inu, ,  ib., 70, are in point. They lay it do~vli that the 
act of 1806 does not create any new rule as to the proof of the rxecution 
and delirery of a deed of gift of slares, and that  if the subscribing wit- 
ness, from want of integritv. will not, or  from want of memory or 
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knowledge, cannot p row the signing. sealing and delivery of the deed,. 
the deficiency in his evidence may be supplied by tliat of the other 

(213) ~vit i iesse~.  Those adjudications and the reasons for them are  
attaceked 011 the ground that the statute requires a deed of gift t o  

be attested by at least one credible witness, and that  he shall prove the 
due and fa i r  execution of it on tlie trial. I t  is argued that  delivery is 
an essential part of the executioll of a deed, and, illdeed, that  it is no  
deed until delirery, and thence that the subscribing witness must attest 
the delirery as well as the signirlg and sealilig. But that  seems to he 
rather a play on ~vords and an  adherence to the letter without regard to 
the sense and purpose of the statute, which nould render it absurd and 
inoperatiue. I t  is true that, technicallv. d e l i ~ e r y  forms part  of the ese- 
cution of a deed-that is, it  is not a deed without deli~erj-but  in com- 
mon speech, execution means generally signing and sealing a paper, as  
contradistinguished from its delivery. It seems plain tha t  i t  is to be 
understood ill tliat sense in statutes which require subscribing witnesses, 
for no one ~ t e r  tlloucht of deli\-ering a deed before its attestation. This 
rerhal criticism. ox erlookirlg the context and nature of the thine, would 
destroy the attestation of deeds delirered as escrows unless thc sarne 
person ha1)pened to be the ~I-itness to the siglling and sealing, and to  
both the first delil-err and the final one. for until tlie latter the instru- 
ment is not a deed, and so the attestation could not be that  of a nitness 
to the d ( d .  Th~ i s ,  also, the statute of de\-iqei uses thc language that  
110 last n ill shall he good d e s s  iuch last TI-ill b(1 writ tel~ in the tesrator '~ 
life :md s i p c d  bv him and be s ~ ~ b s c r i l ~ ~ l  ill 111s presrllcc, b r  two n i t -  
nebses at least, and then that  the iame shall he prolctl b j  a t  least o11c 
of the subscribing n.itnesses; but if contested. it  shall he proTed by d l .  
TThut i i  to be subscribed h~ the nitnewes? 7'11e d l ,  nns\rcrs the stat- 
i~ t c .  But bv the s:tme statute, l i t c rn t ,m ,  it is ,lot :1 nil1 until it  be sub- 
scribed by tlie t n o  witnesses: and tlien. according to the argument, the 

attestati011 must be null since it lrns not a will-that is. a perfect 
(214) \ d - n p o n  the subscription of the first witness, 1101.. indeed, until 

the death of the testator. 'I'llat camlot be thr  m e a n i ~ ~ g  of the 
statute. 011 the c o ~ ~ t r a ~ y ,  it is manifest that  "wch last d l  shall bc 
su l~cr ihed by t ~ o  71-itllesses" means that the paper-71-riti~lc ~ ) u q ~ o r t i i i g  
to br the nil1 shall br thus subscribed. Alccordingly, it  has been snp- 
posed to bc perfectl>- settled that the two witnesses need 11ot c~ en snb- 
scribe together. but map do so at different tinles and riot i n  the presence 
of earl1 other. The ground on which T'incs 1.. R r o ~ r ~ ~ i ' i g g  and -1 nc l r e z~s  
1 . .  Shaiv are impeached thus seems to the rnajori t-  of the Court alto- 
gether unsatisfactory in itself, and to leaye those cases with all the 
authority to which as judicial preredents they are entitled. The point 
decided distinctly arose in each case, and upon mature collsideratiorl, 
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the judges held tlint it mts not tlie purpohe of the :rct of lq06. more tllall 
that of 1792, to requiw ~ n o r c  to be p r o ~ e d  by tlie witnesses to the writ- 
ings melitioiied in tliclil tllat~ bv the n-itnesses to 0 t h  ii~struments, hut - 
that  the intention was merely to restore the rule of the coninloll law that 
up011 trials slicli iiistl.uriie~its were-. to be read upmi proof of tlleln tlicii 
made by the wit i les ai1c1 llot 1113011 the proof 011 wliicll they n e w  regis- 
tered. Tlint n as  thought to be the ~ rho le  sc20pe of the act of ISOG, nucl 
the more cspeciall as it v a s  but applj-ing to it the constnwtion k n o n i ~  
to have been inx:triahl> put oil that of IT92 couched in liltc lallgnape. 
Those decisions n-ere made in December. 1333, and have been fully 
acquiesced in, ~ r c  belicre, ever since by the professioii and not ques- 
tioned untii the preselit time. They h a ~ e ,  besides, rece i~  ed the sanction 
of the Legislature. 111 re1 ising the body of the statute l a m  in lS36. not 
only is tlie first 5ectioil of the act of 1306 reenacted witllout alteration. 
hut, wit11 tliose tlecihiolis before the Legislature, tlie third section of the 
act of 1792 alid tlw +cold of that of lh06 are iucorporated into oiie 
section, sa-in% that 011 rriirls tlie due and fa i r  execution of written coil- 
reyances of s l a ~ e s  by v a y  of gift or sale shall he proled 1))- the s111)- 
scribing witneis, thus expressly putting tlie two 011 the sirme foot- (213) 
ing, as the Court had by itiferelice bcfore held it had bcen iutcnded 
to do. R e \ .  St.. cli. 3 7 ,  sec. 21. I t  wonld hc a public. misc~liief, in tliih 
state of tlic m a t t c ~ ,  to o~ei*rule  tliose for if the poilit no\\- agitated 
is not to be considered as thus put to rest, it  ~ r o n l d  srem that ~ io t l t i~ ig  is 
t o  be decmcd ,ettled in our lax-. 

I t  was, l~on-e~c~l. .  f ~ u t l l e r  coute~ided in tllc argmnelit that altllougl~ 
that  may 1w gelwrally truc. here the deficieny is ]lot wl)])lied hec.ausc 

11olic.y of t l i ~  Ian-, cv>ascd slid slic l~ec~anic cmulwtc~nt ill ally snit 1 ) ~  or 
against tltc. Iin,~h:rlttl'.: :~clmiiiirt~xtor to g i w  e~-idt.iice :tg:.:rinst tile a ~ l n l i ~ l -  
is tr : i to~,  tliongli 110t for I~ im.  Tlic firsr slip c*:~n do boc.alw sllr sn-caw 
against 111~ i i i t c~ . c~~ t .  ~rllicli is :~lna>-n nlloxxl)lt~; the latr?r she, (.:11111or. 
hecamc tlic c f h ~  of Iicr c~ i ( ln i ce  n-onid he to ilic.~.c:rse the fund out of 

caycat of :I liu>b:~~itl'.; will, tlic widox cwi~lil pro)-e tliat llc d ~ p o s i t c ~ l  it 
~vit l i  Iicr for ~ : r f ( ~ - I ~ e ~ ~ ~ ) i i y ,  .m as  to 1)ritig it ~ ~ i t l ~ i i l  tlicx act of 17S4, on 
~vliic~li thc, op i i~ io~ l  o i  tlic Coi~r t  n-as 1111doul)tedly ill tllc :~ffirnintivr. I11 

t r l~ t l i ,  this C ~ ~ ~ ~ I I I I : : I ~ I . ~ I ~ ~ O I I  I I I I I * ~  fro111 it.. I l i i i l l l . ( '  ] t i t \ - ( >  h>en  ~nacle to thc 



wife for tile espre,ss I)al.po+ that shcl sl~oilld makc it knowii so as to 
effectuatr the dwd. and, therefore. the cace fa114 directly within that  of 
H ~ s t e r  I - .  I l e s t r r ,  15 S. C., 228. As to the othm par t  of the proposi- 
tion, ~ ~ a r n e l y ,  that thc deliwry to the r i f e  was not a dcliverp of the 

deed in lam, this is said on the groui~d that  husband and wife are 
(216) one, and thence is derixed the idea that  the delivery to her was 

retaining the custody in his own hands;  and so he did not par t  
from the control of the instrument and it n e w r  hecame his deed. The 
Court cannot adopt the reasoning. I n  the case just cited this notioil 
was repudiated. Fo r  although to manv purposes husband and wife arc  
one, yet they are naturallv two persons, and to nlally other purposes 
they are distinct ill a legal sense, both c r i m i n c ~ l i i ~ r  and c l r i l i t e r ;  and 
among those instances i t  TTRS there held tliat a ~v i f c  might bp a deposi- 
tory of her husbalrd's will as any other friend might be. That  seems to 
be directly applicable to the case in hand. I t  is eornmon doctriiie that  
a wife may be her husband's attornev and, with the husband's assent, 
the attorney of another person. There is nothing in  their relation to  
forbid that. I f  a third person, then, had made this deed and delirered 
it to the wife for the son, there can be no question of the delivery, for  
not only is a delivery to the donee's attorney a delivery to the donee, 
but it has been long laid down that  a d e l i ~ e r y  to a stranger for the 
donee is sufficient, and makes i t  a deed presently a i d  until he disagree 
thereto. The old cases were looked into in Tute  I . .  T a t r ,  21 S. C., 22, 
and tlie conclusion there drawn from them is  that  when the maker of a 
deed parts from the possession of it to anybody, there is  a presumption 
that  it was delirered for the bencfit of tlie grantee, and it is for the 
maker to show the contrary. I f ,  indeed, the 1111sband had professed to 
deliver the deed to his wife or to any one else to keep for him. or sub- 
ject to his disposition, the presumption just mentioned ~ o u l d  not arise. 
Bu t  that was not tlie fact in this case. The deed was expressly deliv- 
ered to the mother for the son. The wife did not takc it as wife or the 
servant of the husband, but exactly the contrary. The intention was 
that  i t  should operate as a deed to the son. I t  is said, howerer, that  he 
had a leqal dominioil ovcr her, and might h a w  compelled her to give 

him up the paper. Whether he conld or not depends upon the 
(217) question 1%-hether she held the instrument as the h~~sband ' s  or the 

son's property. H e  might, i t  is true, by superior strength and his  
authority oaer the person of the wife, h a ~ e  forcibly compelled her  to 
part from the paper, but he could not haxe done so rightfully if he 
parted from the instniment as his deed for one instant, for  he mould 
have no more authority, legal or  moral, to take from his wife a deed 
made by him to his son and in her custody for the son than he would 
h a l e  to take a deed made by a third person and left with her by the 
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dollor o r  douec to kccli f o r  the doner. The d o m i n i m  of a I~n*l~: l i~t l  o\ i1r 
tllc 11 ife is gi1c.n f o r  11;s s ~ c w r i t y  a l ~ d  iicr ~~rot t lc t iol i ,  nlid to  tllosc, c>ntls 
will be upllcld. I h t  the Ian T\ ill not allou it  to he abuscd :11id lwr- 
w r t e d  to the ]prejudice of otlier pc'rsol~s anti \ucali of tllelr rights as  a r e  
folmdcd 111 jlisticc :\nd la \ \ .  I11 tlii* vase, 1, the act of d e l i ~ e r i n g  the  
deed to the 1no11it1. fo r  1 1 ( ~  ~ ~ i i ,  t l ~ e  lin.h:~ud c ~ q i ~ ~ c s s c d  i n  the stroligest 
maliner h c  could tlint 4 i r ~  r ~ l i r l ~ t  act o ~ i  1)cli:rlf :rnd for  the benefit of 
the i r  child in  t:tlii~iy :111cl kccpiiip t l ~ c  c l e d  ;Is tllr. win's, a n d  it  l)ccanie 
a t  once a h  o lwra t i \ c  a -  if i t  lint1 htc.11 pnt  illto t l i ~  llalic!, of tlie i i l f a ~ ~ t  
himself,  and m n l d  not hri icc~:\llr.tl. 

~ ' E . L ~ ~ s o s ,  .J.,  (ii.w, i r f i r i i t i ' :  T h e  d w d  of gif t  n-as signed mid sealed i l l  

t he  Iprcscl1c.e of ~IIYJ. 7~-Iio niglicd tllilir names as  ~~-itlic.sses. hut the  paper  
Iras not delil-cred i n  tlwir prrsencr. nlid if i t  \\-as 'delirelwl a t  all, tiic 
tlclirer- 71-as niadt. somc t ime : i f t e r ~ w r d s  to the  ~\-ift ,  of tl~c. donor, 71-lio 
alone prored the  del i rery af ter  his dcatll, 7rllen it n-as repistcretl. 

T h e  act of lSOG requires a suLscribing TI-itncss to all  deeds of gif t  f o r  
slaves. To  hold tha t  i n  this caar tlicro is a siibsc.ribilig :.\-it~~('is to  the  
decd is, i n  1117 ol)inioli. contrary to  tlie meaning mid illtent of tha t  s ta t-  
ute, and  I a m  forced to enter  m y  dis .~ent .  
('-1 deed is n IT-ritinp on p a p w  or  p a r c l i r n ~ u t  scaled and  dcli\.ercd." 

S i g n i i ~ g  is now made also liecc,ssary ill most caws 1.17 st:itntcs. Ai anh- 
scribing witness to a deed is one. ~ 1 1 0  sees i t  signed, sc:iled ant1 
dclirered. 01- 11ears it  nckilon-ledged. :111d signs l ~ i x  liamr as  21 n-it- (218) 
11ew a t  the inst:~nce of tile ~ l i a l w r ;  lit, i s  a ~ r ~ i t n e s s  pro\  ided by ~:III-  

t o  g u a r d  wgniiist f ~ a u d  2nd p e r j u r - .  One. tliereforr,. ~ r l i o  sces :t llaper 
signed and  sealed and s i p s  his  nariie as a nl t l ics i  of these t u o  facts,  
but v l io  is lu laL1~ to p ~ o ~  e ~ t s  final consnmnlatioli ns a deed br clcl i~ cry, 

does not come n-itli i~i tlict ;~borcx d c f i ~ ~ i t i o ~ i  of a s u h c ~ r i b i i ~ y  w i f ~ i i  5 5  t o  t lre  
d e e d ,  and,  tlicwforc, the deed 111 this  case h a s  not a snl)scribi~ig v i t n r s s  
as  required h- tlie statute. 

T h a t  reason can be as,iignrd n-117 tlir , tatute Jio11ld we1< to g u a r d  
against f raxd   lid lwrjury ill refereuce to t~r-o of tlic a r t s  nec*ess:\ry to  
niakc a deed and   pro^ idc n o  such guard  i n  reference to the tliird, wliicll 
is  the final and  most important  act.  and  the olic nhont IT-liicll contra- 
7ersy is most a p t  to  arise arid as  to  which a safeguard is liiost ~ lecded  
a n d  f r a u d  and per ju r7  most easily perpc t ra t rd?  A\. to the sipnine. a11 
a t t ~ m p t  a t  per ju ry  m a r  11sually be detected by tllc l landnri t ing.  -1s to  
t h e  sealing. tha t ,  since the  n ie  of a mcre sc rav l ,  a ~ n o u n t s  to  but little. 
T h c  delir  IT- i a  tlic a r t  I - I I O ~ T  i~sposed to he 11iwnrctl hv f r : ~ u d  or t o  be 
~ x o \ e n  bl- l ~ e r j l l r ~ - .  r t  scml. to me a \ t ra i lgt  c o ~ ~ \ t r w t i o ~ r  L r  nliic-11 the  
s tatute  is made to require a w i t n e ~ s .  as  to  the  former. to sign tlie paper 
a t  the  instance of the donor. Fer to providr no witiiess 3 s  to  the  fact  
t h a t  tl ir  delivery n-as his  dclihrlrate and v~e l l -co~~s idcred  act. 

1.71 
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The particular facts of this case show that  such a construction makes 
the statute a dead letter, so f a r  as regards any useful purpose. I t  is  
clear from what the donor said to tlie witness about his not wishing the 
deed proveil, some two years after it was signed, that  what he did was 
by the irnportllnitg of his wife to gire her child a preference over his 
other children. and he was reluctant to do it.  herew was. then. a neces- 

sity of clear proof that he made the delivery, as  to which there i s  
(219) no evidence but that  of the wife. Suppose, under tlie decision of 

Hes ter  r .  Hes ter ,  as qualified by S. P .  Jolly, 20 N. C., 108, she 
was a compcteltt witn&s after tier husbarid's death, she certainly ap- 
peared in a "most questionable shape"; and if it  be wise to require a 
"witness of tlie law" ill any case, this is  that  case. 

The majority of tlie Court feel bound by 1 7 i w s  1 % .  B~ozv~ l rZ 'yg .  Tlie 
reasoninq ill that  case is unsatisfactory and inconclusi~e, and I am per- 
waded that the decision entirely destroys the utility of tlie statute, and 
therefore do not feel at liberty to follow it. 

The  learnrd Judge who delivered tlie oninion devotes more than - 
three-fourths of i t  to a question mliich was not controrerted, viz., 
~dletl ier ,  on the trial, the execution of the deed of gif t  must be proven, 
or  such proof is dispensed with by the PT parte probate aud registration. 

the close of the opinion, he asserts the proposition that  "if -1. i s  a 
silbscrihing witness to a ~ x ~ r i t i ~ i g  eridelicing a gift of slaws, saw it signed 
and scaled. but could uot prore its delivery, then B., \idlo is not a sub- 
scribing witi~css, ma- be introdiiced to llrore the deli~ery." H e  cites 
two English cases \sliicli estnhlish this proposition that, under tlie stat- 
ute of will,., if tn.o of the tlirec wlio p i~ rpor t  to he attesting witnesses 
deup their atte~tati011, inid t l l ~  filct of 111~i r  ?)ci~i,q u t t r s t inq  ~ v i t v e s w ~  is 
established l ~ y  the otllcr at tc>sti~~g witness ~ 2 1 0  knew the fact t h a t  f h e y  
did  attest  the  zvill, sncl~  proof satisfies tlie statute, for  otliern-ise any 
will might be dcfwtcd 1,- 1)erjnr-. Helice 1 1 ~  i11fer.s that  if a s i h c l i b i l ~ g  
n i t ~ ~ e s s  to a tlced of gift ( h i e s  thc fact of his Iwing a wlwrib ing wit- 
rims, and thuh ])erj l~res hiniself, the f x t  of his b c i q  a anlwribil~g \sit- 
ntXss may be cstablislied h r  otlier wit~lc~ssrs. This is a correct c~o~ lc l~~s ion .  
. \~ ld  so, if tl~r, huhcril)ing wit~tess c:rllaot prolr' the dcliw1.y from tlie 
a-ant of memory, other n7itncsses may l)ro\c that 71c (,/id ~ I I  f t rc f  ~c i tness  
thc  d ~ l i r c r y  as .i\.(all :IS tlic siglling and the wding.  BIIT where t h e  is 

no p ~ r j ~ w ~ ?  a i ~ d  110 \v:int of memory, :111d tlio fact is that liv did 
(220)  not witness tlic deli1 cry, tlie infc~wice froill the abo\ e 1)wmises 

that o t l l ~ r  nirneises 1111~7 l)ro\c,  not tltat lie ditl r ~ , i f ~ ~ p a , s  t h c  t l ~ e r l ,  
hut that tlic dt~cd was  clclire~~ecl in his nhseltce a i ~ d  n.itlioi~t liis 1inon.l- 
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he is a subscribii~g 11-itness to the deed or not within the rneani~ig of the 
law was the r e ry  question to be decided. 

I n  A d r e w s  1 , .  b"h(~x, 15 x. C., 70, ~~l l i r11  was decided a t  the sarnc 
term, TTinr.s 1.. Brorc,iri,qg is incidentally referred to a i ~ d  approved. But  
TTiizcts I.. Broz~. )~r igg  is  tlw o d y  case decided on the poiut, ulid the ques- 
tion is, Does that give to the statute its true constrnctioii! Tile ques- 
tion, whether a writing attested Ly a witness suhscribiug the same, 
accompailied by an  actual d(?li/,er.y of t h e  slur.e, passes the title. does not 
arise, for here there m s  no deli~-ery of the slave a i d  a deed of gift Tvas 
necessary. 

The above vau submitted to the Court b e f ~ r e  the opinio~i of the ma- 
jority \vas filed as nly ground for not folloving T7iiii>s r. Bro~cnrigy.  

First. X y  im11rcssion m s  that Aludr.e~us 1%. Phn~r did liot 11resent the 
point. 1 therefore treated it as a clicfuni and not a decisiou, l~ecausc in 
that case the suhscriloiiig witiiess saxT the deed sigued. a11d sraled and 
hcard it acl;t~ou~lc~tl,qcc1 11.i t h e  maker., alld was diwct(~(1 it, h i s  ~ ~ Y S C ~ I C P  to  
h(o~d  it to t l l ~  ( ~ f f o ~ ~ ~ z o y ~  ~i-lzo (Zmft~d if. This, I thought, nladc him :I 

~ ~ i t n e s s  of the "delivery" as \\-ell as the signillg and sealing, : r d ,  acrord- 
iiig to my ov7n definition, he \vas a suhscrihiilg wit l ies to tile deed. But 
suppose it is ill p i n t ,  it  \ u s  decided a t  the scrm~ t (~ rm i ~ p o n  the wine 
reasoning, and is :I Illere relwtitiou. 

Second. To snl)port the case, it  is said, "But in coninloll speech, ese- 
cution nleaus g e ~ c r a l l y  s i p i l i p  and sealing a p p e r ,  :is contradistill- 
guisllcd from its deliver-. I t  siwns ]11ain that it is to he under- 
stood ill that si3me in statutes 11-llir11 ~eq l l i r r  ~ l l ~ ~ ~ l ' i b i i l g  ~v i t -  ( 2 2 1 )  
nesses, for I I O  0110 eyer thol~gllt of d e l i ~ e r i u r  a drcd l ~ f o ~ ~ ~  its 
attestation." To this reply is, tllnt escxdntion means '(finishill,c, iaonl- 
plctiiig all scat": :111il ; IS  d(~1i~c.r;- i>  :I sulwtnntial. not :I ilir13e twlnliral, 
reqi~isite, the cwmltioil of :I c l t d  nw;nls tll:~; i t  has bwii "11~~1i1.1~1.i~tl" a s  
~ ~ 1 1  as sig11rd ~ I J J  .m11c11; :1i1(1 aItho11:11 it is f r e q ~ ~ ( w t l y  rllc c:rsc~ t11;lt 
tlli. maker of ;I t l ~ , t l .  :liter sipliirg :111il sc:lli~q tlir l , a lw .  r e ( l ~ i c ~ t s s o ~ i l ~  
oiie to attest it aliil rlic.11 d(1li~ers it t o  tlic other p:i?ty 21s his clrcd. j-cxt 
this 1~111est is g(,i~(>r:rlly 1n:lcic n-ith tllc n~iderstai i t l in~ tli:~; it is tli~!ll 
:i11(1 there to 1x3 ik1ivcrc.d or uc . l i i~on. l~d~c~l  iii tlic. 11ril.ic11c.o of tlic :itrcJst- 
inp ~ v i t ~ i ~ b s .  l r ( 2 t  i t  is also $1-cq11c11tly the c.:rst3 rli;~t ;lir 111:1l.;t~?, aftc,r 
sigiliiig am1 scaliiig. :~c.hion-ldges tlw delivery ;~litl rcqiwst.; s0111(, ollc to 
IT-it~~ess it as his d t d ,  x-llic11 being clolre, the ot1ic.1. p : ~ r v  tali(>-: I )owwion  
of it :IS a tliing ( l ~ l i ~ ~ r c d  to llim 1)rfore tllcl at t i~stat io~i.  T11e t i~ i~ t l i  is. 
n.hethei- the a t twt :~t io l~  is lhfore 01. :ifter the. dclivri~y, tli1.2 :rc.t.; :I].,' 111ii1(.1'- 
hstood to  br ( 7 ~ ~ ~ l t ( ~ l ~ ~ 1 ) o ~ ~ ; ~ ~ ~ ~ o i ~ - :  :11ie1 (wntinuous :111(1 form :I 1):11,t of r11(> 
"ros y~stic~." I t  ~nalic~s I I O  difitwiiw n-1iic.l~ coi1;c.a fii,+t. so t1i:it t11t.y 1)otll 
COIIIP. h t  I : I ~ I I ) ~ ( , ! I ~ I I ~  it is ( p i t e  IUIUSU:II t ' o ~  OIII .  T O  witiic+ :L 11i111i~~ 
ns u t l ~ c ' t l  wllc~l tl~c, illnkcr 11:ii I I O  p~(>scli t  1)11r11ose of i ~ i n l i i ~ l ~  a tlc~live~*y, 

1::; 
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and, except in the case of l - incs  1 . .  B r o / o ~ l r i n g  and the present case, I 
question if such a thing has occurred within the last twenty years. The 
thing is so unusual that from the fact of there being a subscribing wit- 
ness, if he is dead, proof of his hand~vriting is deemed in lam sufficient 
e d e n c e  for a jury to infer the delirery. 

Third. The objection that "no deed could be deli~ered as an escrow 
unless the same person happct~ed to be the witness to, the signing and 
sealing wnd to both the first ileli~ery a i d  the f ind one" is met by the 
fact that there is only o11r ( l l ' / i r ~ r j / ,  which is when the maker parts with 

thc posessioll and control of the paper. I f  there be a witness to 
(222)  the signing and sealing, and he also is a witness to the fact that 

the maker delirered the paper as his deed to be handed to a third 
person if a wrtain thing is done, thcn the statute has been complied 
with; and if the thing is done, it is the deed of the maker from the time 
of its del i~cry as an escrow. I Ia l l  7.. TIrrrris, 40 X. C., 303. 

Fourth. I am so nnfortrmate as not to feel the force of the illustration 
from the statute of devises. 

Fifth. T7incs r .  Rrotrnrigg and i l ~ ~ c l ~ ~ z u s  2'. Shaw were decided in 1533, 
and hare been "fnlly" acquiesced in by the profession and have received 
the sanction of the Legislatnre, for in 1836, when the statutes were 
rc\ ised, no cliange was made in the Ian-. 

My reply is :  First. I presume no case of the kind has hsppened, ex- 
c q t  t h ~  1)rcsi2nt, s i n ~ e  1533. At all erents, T'ines 1.. Brozu~ir igg and 
- l n ( l w ~ s  1 % .  , ~ l z a w  were not cited on either side in  the argument. 

Secoud. TT'uqstaf 1 % .  Smitk Tvas decided in  1832 (17 N. C., 264). It 
n7as overruled in 1833 (39 S. C., I ) ,  and the law was then decided to 
be that, as betveen tenants in common, an account for the profits was 
cut off b>- the statnte of limitations except for the last three years. I t  
is proper to say this latter decision was not reported from some cause 
or other till 1845. Still the decision mas one of importance and bore 
upon questions occurring almost e ~ e r y  term. I t  was, of course, known 
to the profession, and we must presume it was known to the members of 
the Legislature, not only in 1836 but in 1834-37 and up to 1849, De- 
cember Term, when S o r t h c o t  I - .  C a s p ~ r ,  41 X. C., 303, "overruled it" 
npon the ground that it had put a construction on the act of 1715 (Rev. 
Stat., ch. 65, see. 9) which mas contrary to the "reason of the thing," 
and contrary to prerious authorities, the acquiescence of the profession 
and of the Legislature "to the contrary notwithstanding." 

Xy  idea is that '(law" is not a mere list of decided cases, but a " l ib~ra l  
s c i ~ n c e "  based on general principles and correct reasoning. Cases 

( 1 2 3 )  are mere rriclences of what the law is;  and if a case is found to 
he unsupported by principle and "the reason of the thing," the 

Court is no more bo~uld to follow it than is a jury bound to believe a 
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11-itness who is  discredited by proof of his  had cllnracter o r  his  demeaiior 
o r  direct colitradiction. I11 tlw oile there is a \n.om n-itncss: ill the 
other  there i -  a tlccidcd c.a.c.-liutli a r c  l ) ~ . i , ~ ~ i r  f t r c i i  elltitled to ?rcdit 
un t i l  the coiitrar>- iii made to appear .  

It is t rue,  l an  4iould he "fixed t~i ld srrady." but i t  is also t rue it sllonld 
he "reaso~iahlc. a l ~ d  riglit." T l i ~  1,ltter is  tlie Illore import:wt, because 
v-itllont i t  tlir Sorlwr ohjclct raninot lic attained. There are  t n o  E -  

trcinc.s-a dl , leg:~~.d of authorit>-, nliicll I disclaim. aud  n hlindfoldcd 
follooiiig of cases, n llicll I also disclaim :I, not 01117 absurd. but 1111l)os- 
.ible, f o r  su11l)ose n c.ourt. i n  ntteml)tia; to follo~i- a case, s l i o ~ ~ l d  "inis-, 
the po111t," x l ~ i c l i  cn.r is t l ie~i  to  be f o l l o m d ?  There is :I nlcdium 

f r o m  the "rcnr-books" dnm1 to tlic ])resent timc, lras not this  n~iddlc, 
conme been ailolitcd :111d acted on tlirongliont ? I s  i t  not supported 1 ) ~ -  
good seiise and g n ~ e r n l  l)rncticc? Let a case b- taken as  settling the  I:IW 
prirnci for i f .  lmt if i t  i q  4 ioni l  not to l,c ~ n p p o r t c d  hy principle and "thc 
reason of the thine?." lct i t  be orcrrul14-the sooner tlic hctter-for if 
the e r ror  is : ~ l l o w d  to .~ ' r r :~d ,  it  m:17 insinuate itself into so many  I ) : I T ~ S  

and  become so 11111('1~ r:~mified as  to m a h ~  it in1110ssible to  cradic:lte i t  
without doing more h a r m  t l i m  good : hut if the secd h a s  not spiwtd too 

Affirmed. 

IThere one of the sn11sc.ril1crs to the \Yiliniiigtcni :mtl Aliunc.liester Rni1ro:ld 
Coruy:rnj-. ulidcr tlir charter p ; ~ l i t r ( l  \ I F  thr~ T,egisl:lture in 184G. ww his 
note for the first installment to one of the cornmissiorlers alqiointed to 
tnlre subscril~tion< for thc. wc. of the coml~nny instead of paying the c-asli : 
Hcld ,  PEAR~OS. J.. t l i s sc~r t . .  that tlie .ul~ucril)tion was not void. :iritl t l ~ t  
the payer could rccorer on the nor?. 

_IPPEIL from -1 /u~ ly .  .I., at SEV H~SOTEK Spr ing  Term,  1831. 
Thin is a n  action of debt on a l ~ o n d ,  commenced by war ran t  before n 

single justice and  h r o u g l ~ t  b r  saccessiv? appeals to the Superior  C'ourt. 
15.7 
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The pleas are general issue, consideratio11 of the bond unla~vful ,  con- 
sidf~ration fraudulent as against the policy of the law. The following 
facts are agreed : 

The Legislature of this State, at its session of 1846-7, passed ail act 
to incorporate the Wilmington and Nai~chester  Kailroad Cornpayy. 
Books of subscription for stock i n  said company were opened by the 
conlnlissioners named in the act, of whom the plaintiff was one, and the 
defendant signed an agreement in the said book in the follo\ving words: 

"WIT~IIIRGTOS, S. C., 1 Xarch,  1847 
"We, the ui~dersigned, agree to take the number of shares opposite 

our names in, the capital stock of the Wilmington and Mallchcster Kail- 
road Company, to be paid as follows: The first installnlerit to be paid 
on the forniation of the company; the second and other subsequent in- 

stallmei~ts to be paid ~vhenerer it shall appear tha t  serenty-fire 
(225) hundred shares in all hare  been taken in the capital stock of said ' 

compally. But  it is  uiderstood and agreed that  the second and 
other i~~stal lmeii ts  may be made and paid up  in work or materials o r  
money, a t  the option of the subscribers ; and n helierer materials or  
labor shall be so subscribed, they shall be valued by engineers here- 
after to be appointed to su!wrintend the TTilmii~gtou and l\la;~clicstcr 
Railroad." 

.bid the defendant, a t  the time of signing rlw abo\ e, wrote tllc TI ord.; 
" f iw shrrres' opposite to his name so sigilcd, bur did uot p:ty the cash 
ii~stallmciit of 5 per cent on the amolmt of raid sltbscription a t  the time 
of making the same, as r e q u i r ~ d  137 the third section of tllc said act. 

Afterwards, to ~v i t ,  oil 1 May, 1847, tlie defendai~t  cxecntecl and deli\- 
ered to thc plaintiff the bond declarrd on, ~ l i i c l i  is  in tllc nard.; :nrd 
figures f o l l o w i ~ l ~  : 

" 0 1 1  dcmai~d,  1 promise to l)a,v to Joliii XvItae, or  o n l e ~ ,  tncntp-fi\ e 
dollars, for  ralue receired, being tlie first i~lstallnlent of fixe per c2cilt 
ou fire share5 of stock subscribed h!- nit, to the Vi ln l i~ lg ton and Mail- 
chestel. Railroad. "Xr. s. RI  551  I I .  ( \ E . ~ I . )  

"1 &y, 1847." 

011 thc forrgoil!g vase, the court b c ~ n g  of opinioil for  the plaintiff. 
gare  judgnic~l~t accordingly for the, amount of the bond, wit11 intclrst 
from the rlatc of tlie n-arrant, f1.0111 7d1icl1 j l~dgni(~nt  the defendant a p  
pealed. 
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RI-FFIS, C. J. T11e ~p in io i i  of the Conrt is that the judpnlent ought 
to be affirmed. A s  the suit was commenced by warrant before a justice 
of tlir peace, on u-hich tlie proc~eedings arc ,urnmar!-, the qucstion ariqes 
without any special plea 011 the facts agreed. I n  them tlierr is nothing, 
we think, r c r ~ d c r i ~ ~ g  this boi~d i oid as being founded on an illegal 
and ricious consideration. I t  is not stated whether the corpora- (226)  
tion has been organized or ]lot. I f  it  has not, then clearly the 
plaintiff must recorer on a roluntary bond executed to him by the ile- 
fendant, a. there is no statutc declaring it roid. But it is tlic same if 
the charter took effect hy the requisite aniount, inrludi~lg the defendant's 
stock, 21a~ing been subkcribecl and a dnc election of a presidcnt and 
directors, for, givi~ig the defelidant the benefit of presumis~p all tlle facts 
he can ask-~rhich are that the baud Tras taken for the first installn~ent 
on fire shares of stock wbscribed by him alld was made payable to the 
plaintiff in trust for the corporation-still that ~ r o u l d  not vitiate the 
bond. The prorisionq of the cliartw 1n:~tcrial to the questio~i are that 
the subscriptions are to be recei~eil  for $1,300,000 in shares of $100 as 
the capital stock of tlle TTilmingtoli a l ~ d  Nanchester Railroad Company; 
and certain commis.siouers, of n-liom tlie plaintiff IT-as one, are appointed 
to r e c e i ~ e  the subscriptions; and upon each share of stock subscribed 
the subscriber is to pay to the conimissioliers taking the same $ 5 ;  and 
on I~onpaymelit of said installment, the sltbscription shall be I oid. Then 
it provides that, upon the i~ibsc~ription of $300,000 in nlamirr. afore- 
said, the cornpall\- iib declared to he i~~corl)orated,  and a p n c r a l  meeting 
of the proprietor< of thc stock blldl be called, aud tlic prcwclent and 
directors elccted; n ~ ~ d  it1 s w h  meetillqs and others aftcrn-ards, eac.11 
share of stock shall be elltitled to :I 1 otc: slid in a ~uhseqilc~l~t I)al't i t  
t~uthorize, a sale of the stock of delii~qlwilt itockliolilers, and a1.o .liits 
agaimt such drlinqncntq for their i l~ i tn l lmc~~rh.  TTe sec ~ ~ o t l i i ~ i :  i l l  :illy 
or all of t h o v  11ro1 isionib to a ~ o i d  this deed of the defrnc1;nit. I t  l i  trnr.. 
the act says his ~ u h s ~ r i p t i o n  n :I\ roid unless he paid tlie first i~lhtall- 
me~t t .  That  o111y p r o ~ e s  that 110 r w o \ r r >  could be had 011 thr, s:lhcril)- 
t ion;  but it does Trot ehov tlmt, if in-tmcl of paying cad1 11r got 21 

receipt for it by g i ~ i n p  hi< bond, tlicl baud ~ ron ld  be also T oid. To ill- 
ralidate t l ~ r  bolid, it  i i  ]lot infficicnt that  it is without im~sitlerii- 
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to protcrt real stockholders from such men of straw. I t  was, moreover, 
meant to protect men from the collsequences of making such subscrip- 
tions wider the influence of momentary excitements which they could 
not fulfill. I t  garc them a locus p e n i t ~ t ~ t i r x  until they deliberately chose 
to confirm the subscription by making the requisite payment on it. The 
meaning was that until such payment the one party should have no 
T-oice in the concerns of the company, and thc other party should not 
be able to rccorer tlic charter price of the share. That, it seems to the 
Court, was the whole scope aud purpose of the prorisions. It is a shield 
to the one class of subscribers against another, and that merely. I t  in- 
volres no matter of public policy or morals more than any other con- 
tract betwecn private or corporate bodies. The law, for example, says 
that a parol contract for a sale of land is void. I t  says so, no doubt, 
as a matter of policy, but it is a policy affecting private rights, and does 
not involve the interest of the community as such. But although such 
a contract be void, yet if the purchaser give his bond for the price, that 
bond is not void. S o r  if the other party, though not bound, give a deed 
for the land, will that be void. So, in this rase, the defendant could not 
hare bcen compelled to pay the $5 a share by force of the subscription; 
yet if he and the other subscribers chose to waire the prorisions thus 

made for their benefit respectively, and agreed that, upon his 
(228) giving his bond for the same, it should be taken as cash and he 

admitted into the company, and he deliberately does so, i t  is not 
scen that m y  principle of law or justice is riolatrd, or that there is any 
reason why he should not pay this as much as any roluntary bond. The 
State has no concern in the question as now presented, ~ & c h  simply ill- 
volres the inquiry whcthcr this or that nian is one of these corporators, 
and not any breach of good morals or public ~ ~ e a l .  The bond, therefore, 
is not impeached, and the plaintiff is elltitled to judgment on it. 

Phansos,  J . ,  d i s s rn t i e r l t~ :  Thc statute, which pro\idcs for taking 
subscriptioi~s to the stock of the Tl'ilnlington and Xanchester Railroad 
Company, appoints certain commissioners, makes it their duty to require 
payment  in cctsh of fire dollars in the hundred, and to pay orer the 
amount to the company upon its organization, and declares all subscrip- 
tions void if this cash installmerit is not paid to the commissioner at  the 
time hc takcs the sl~bscription. 

Tlir. plaintiff was one of the coininissioi~crs, aud undertook to act in 
that capacity, and in violence of his duty accepted from the defendant, 
at thc time he made a subscription, the note now sued on, instead of the 
cadi, and reported him a subscriber entitled to fire shares of stock. This 
was not trne-the cash not haring been paid-and the subscription on 
that account being void. 
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The qucs t io~  is, T i l l  t l~ i s  ('ourt con~lteliaii<.(~ a bwacll of duty in :I 

public agent I)>- g i ~ i n g  its aid in the collection of a note nllich it mas a 
violation of his duty to take! How is the ca.e distingui4led froiii that 
of coinpoundinz a fcloliy, n.liei,e, oil :\cconlit of tlle Grcacli of duty to 
the public in taking a ilotc, the c o u ~ t s  refuse to aid in its collection ! 

I cannot bring 1117 ~nii id to tlie conc.lu,qio~l that the jndici211 br:lucll of 
the Government ought tliuq to encourage a departure from 1)laiii ~ o r d s  
of instruction giren by t l l ~  legislative branch to one of its agents. 

The 7 alidity of the c1l:rrter of the company is not invol\ cd in ( 2 4 9 )  
this case. That  csmllot he drawn in queqtion in this collateral 
matter. Khen tlip s o ~ ~ r e i g n  has cause of conlplaii~t agnillst t h ~  cotit- 

plrt1jj it must i~ist i tutc a direvt procedilig in o~,der  to ~ x v a t e  tllc grant, 
and the difficulties and many p a l e  objectioiis which, i n  almost el er;v 
instance, present themselres to this direct proceeding argue strongly in 
fayor of watching vit l i  jealous- all derelirtion of duty oli the part of 
those whose instrumentality is relied on to g i ~  e to tlle company its cor- 
porate existence, because, n-lien all tlle i~onditioils precedent to its coin- 
ing into existence are faithfully performed, therc is apt to be hut little 
cause of complaint growing out of its future action. 

I t  i s  the duty of our Public Treasurer to borrov money u p o ~ i  State 
bonds. Suppose he issues a bond, aud illstead of receiving the cash 
takes the llote of tlie i11di~-idual. trusting to his aswrance that tlie cash 
will be paid tlw ~ c r j  inqtant it is iieeded for public use. S o  oue would 
call in question the T alidit7- of the State bond. bnt I iniaqi~ie few ~ ~ o u l d  
he foulid to msist that the courts ought to aid tlie Treasurer in the 
collection of the ~ io t e  11-llic.11 11e has taken in riolation of hi5 d u t ~ .  
although it Iiappened that no dirrct llnrm rpsnltivl fro111 the arralipe- 
ment . 

W l a t  n:ls the o1)jcc.t of the Legislature in ~wjniring that tllere should 
bc this clrsh p i j n z c ~ i r t  upon eTerj- sllarcl of stock it 1, not for us to 
i q i  I t  mal- be it n a s  to guard aqaimt "bnhhle corl)oration," vhicll 
sonletinm do 11111cli ha rm;  or to p i ~ e  t l i ~  company a fa i r  qrart and pre- 

ent the necewity of contrt~rting debt<. TT'liatcrn. the object may hare  
been, it i~ certain that the Legislat11rc. ill P 11, P C C  f ,  r  tit^ and as  a rondi- 
tion to the wbscription, directed the plaintifl to reqnirc the ccrch, and 
it war a brcacll of duty to take n i z o f ~ .  

PER C r n r  n r .  Affirrn~d. 



BARTHOLOJILTV F. XOORE, Esq., resigned his ofice of Attorney-General 
on t l ~ c  . . day of X a 7 ,  1851, and on I9 June, 1851, WILLIAM EATON, 
Esq., of V a r r e i ~ ,  vas  appointed by the Golrrnor 2nd Council to suc- 
ceed him. 



C A S E S  AT LAW 
ARGUED A N D  DETERMINED 

IN  T H E  

SUPREME COURT 

NORTH C A R O L I N A  

AT MORGANTON 

AUGUST TERM, 1851 

THE ATTORSET-BESEHBL r. AIjRIES CARVER ET SL. 

1. An order taking a bill pro corlfcsso for want of an answer dispenses with 
proof on the hearing, and is conclusive that tbe matter of the bill is true, 
as  if the hilme were confeared in an answer. 

2. If :I bill. though confessed, does not entitle the plaintiff to a decree i t  must 
be dismisied; but if i t  coutain matter for home decree for the plaintiff, 
that decree will be made. 

3. I t \  nature, however, will de~e i ld  upon the col~sideration whether there be 
or be not enough in the bill to show the precise extent of the relief which 
the ljlaintiff ought to hare. If. for example, the bill be for the specific 
l~erformance of a colltract for the isle of land, and it is  not so described 
in the coutract or bill as  to identifr it by such metes and bounds a s  ought 
to be inserted in the coilreyallce to I w  decreed, then on the hearing the 
court nould only declare that it !\-a. fit the contract should be specially 
1,erformcd. and a survey and inquiry would be directed thereon, and, of 
cow-e. the liartg might offer proof touching that matter. 

THIS was a n  e x  o f i c i o  information, filed by the Attorney-General i n  
the  Supreme Cour t  a t  Morganton. T h e  object of the information was  
to  raca te  a g ran t  f r o m  the S ta te  t o  the defendant Carver. 

The information states t h a t  on  29 J u n e ,  1851, the defendant (232) 
C a r ~ e r  made a n  en t ry  of 200 acres of l and  lying i n  Burke  County, 
on the waters of Toe River, under  Humpback  Mountain,  and  adjoining 
his  o n u  land on  t h e  east. T h a t  soon af terwards h e  obtained a w a r r a n t  
thereon and  delirered it  to  David  Chandler,  a deputy of the  county  
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surrcyor. and procured him to make plots and certificates of survey of 
the entry and transmit them to the office of the Secretary of State, pur- 
porting to be a surJey of a tract of land containing 200 acres, with the 
following butts and bounds: "Beginning at a white oak standing on the 
east bank of Tor Itirer, and running thence east 200 poles to a stake on 
thc top of Humpback Mountaiii; thence north with the mountain 260 
poles to a stake on the bluff end of the mountain; thence x~est down the 
leading ridge between Brushy Creek and Laurel Creek 200 poles to a 
stake on the bank of the rirer ; and thence down the meanders of the river 
to the beginning." And that on 12 December, 1832, he (Carrer) paid into 
the public treasury the sum of $10 as the purchase money of the said 
tract of land, and obtained a grant of that date to himself for the same, 
described therein by those lines and boundaries and as containing the 
said quantity of 200 acres. The information further states that in fact 
and truth the line east from the beginning nhitc oak to the top of the 
Humpback Mountain exceeds two miles in length; and the next line, 
north with the mountain to the bluff end of the mountain, is also up- 
wards of tu-o miles long; and the third linc, west from the bluff end of 
the mountain to the river, and that down the rirer to the beginning, 
each is more than two miles long, so as, by reason of the calls for natural 
objects as corners, to include within the lines 3,000 acres instead of 
200 only. That Chandler and Carver well knew the length of the lines, 
and that the latter, by collusion with Chandler, procured him corruptly 

and contrary to his duty as a deputy surveyor to make an untrue 
(233) plat and certificate by giving the false description of the land as 

above mentioned and stating falsely the quantity therein con- 
tained, with the corrupt and fraudulent intent that by such false sug- 
gestion Carver should obtain a grant for the 3,000 acres of land in- 
cluded in the survey without making due payment therefor, excepting 
only as to 200 acres part thereof. And that in pursuance of such cor- 
rupt and fraudulent intention, and by such false suggestion, Carver did 
obtain the grant covering the large quantity of 3,000 acres instead of 
the 200 acres, to which latter quantity alone he was justly entitled. 
The information further states that the defendant Hyatt, with full 
knowledge of all the facts before charged, subsequently took a convey- 
ance from Carver for the land as and for 3,000 acres. 

Copies of the warrant, plat and certificate and grant are annexed as 
exhibits, and they are of the tenor stated in the information as to the 
corners, lines, and quantity of land, the grant being dated 12 December, 
1832, and numbered 5601. 

Prior to August Term, 1850, a subpoena returnable to that term was 
duly served on the defendants, and also a copy of the information de- 
livered to each of them, but neither of them appeared, and on the return 
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of the sheriff aiid motion of the Attorney-General, the court then ordered 
that the information should be taken pro confcsso and set down to be 
heard en:  part^ at the present term. 

RVFFI~T, C. J. Of c a w  of this kind, n-he11 instituted on behalf of 
the State by the Attorney-General, original jurisdiction is conferred by 
the statute on thi5 Court, and the proceedings may be by bill or by in- 
formation in the nature of a bill in eauitr. and are to be carried on 

L L ,  

according to the course of the court of equity. The grounds on 
which grants may be ~ a c a t e d  or repealed are that they were issued (234) 
against lam or \-rere obtained by fraud, snrprise, or false sug- 
eestion. No one can hesitate to sav that the case in the information. u 

if true, furnishes grounds for annulling the grant. The entry was for 
200 acres, and the enterer procured a survey to be made purporting to 
contain that quantity, and describing the lines to be of lengths that 
would include no more. There was nothing, then, upon the face of the 
papers transmitted to the Secretary of State which would raise a sus- 
picion of any unfairness or falsehood in the description therein given 
of the land, to which description the grant was necessarilr to conform. 
But by artfully and deceitfully calling for the natural objects of a river, 
the top and end of a mountain, .and a dividing ridge bet-reen two creeks 
as parts of the boundaries of the land, the distances called for are, by 
legal construction, orerruled, and the lines are to terminate at, or go 
along, the natural objects; and thus a grant was obtained, and intended 
to be obtained, for 3,000 acres, professing all the while to be for 200 
only. And all this false description as to thc length of the lines, and 
false suggestions and affirmations as to the quantity of land, were to 
the intent and purpose of cheating the public revenue out of the price 
of the difference in the ouantities-that is. 2.800 acres. The fraud on 
the State is palpable, whereby the party knowingly got a grant for a 
large tract of land by paying one-fifteenth only of the price required by 
law. I t  is clear that a grant thus obtained ought not to be of force, but 
be decreed to be brought in, canceled and annulled, and the enrollment 
thereof canceled. 

A doubt. however, has been suggested rvhether the truth of the case 
set out in the information is established. The doubt is founded on a 
practice, which is said to h a ~ e  prerailed of late in some parts of the 
State, requiring a plaintiff to prove his case on the hearing, notwith- 
standing the bill may hare been taken pro confess0 and the cause 
set down thereon. The practice cannot be of long standing, and (235) 
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must be of limited extent, and there seems to be no fouadation for it. 
The experience of the elder members of the Court is entirely to the 
contrary on the circuits, and it certainly never prevailed in this Court. 
S o t  to mention other cases, it was held, or plainly assumed, in Andrews  
T. Lee, 21 S. C., 318, and McCaskill  v. McBride,  37 N.  C., 52, that an 
order taking a bill pro confe.s.so dispensed with proof on the hearing, or, 
rather, put the case into a condition in which there was no opportunity 
to get proof extrinsic of the bill. Prior to any alteration by statute, the 
appearance of a defendant, though sened with a subpoena, was indis- 
pensable to any relief to the plaintiff, because without i t  the court had 
not jurisdiction to decree in  personam. Various rules of court and acts 
of Parliament were made to enforce appearance or to authorize an entry 
of it by an officer of the court, even against the defendant's will; but i t  
appears from Hawkins  1%.  C'rook, 2 Pr.  Wms., 556, that when an appear- 
ance was thus entered, if the defendant still withstood process of con- 
tempt and refused to answer, the plaintiff was anciently put to prove 
the substance of his bill on the hearing. I t  further appears there that 
prior to that case the practice was established of setting down a cause 
when the defendant would not answer after appearance, and, upon the 
hearing, taking the bill pro confesso and decreeing thereon. The conse- 
quence of taking the bill pro confesso is there stated to be that every 
allegation in the bill is considered as confessed by the defendant. On 
that ground the reporter, who was the defendant's counsel, calls i t  an 
extraordinary consequence, "as it takes everything pro confesso which 
the fruitful fancy of counsel could inrent, suggest, and put into a bill, 
and makes all pass for truth." Yet he admits that the practice was 
firmly established, and that it was founded on the sound reason, that 

without the order, the plaintiff would be without remedy, since 
(236) by the defendant's contumacy in refusing to answer, the plaintiff 

could not join issue, and mas thereby deprived of the opportunity 
of examining witnesses. The necessity for the rule is thus rendered 
clear, and the effect of it must obviously be that stated-which is taking 
the matter of the bill to be true as if the same were confessed in an 
answer. The terms, '(taking the bill pro confpsso" per se, carry that 
sense; and when it is perceived that ip the state in which the cause is  
hereby placed the plaintiff cannot proceed to proofs by witnesses, the 
conclusion is clear that the truth of the bill is to be taken as admitted 
on the hearing, as if an anmer  confessed i t  in the terms of the bill. I t  
mas in that sense those words were used in Stat. 5 Geo. 11, which first 
allowed a bill to be taken pro confesso against and absconding defendant 
on whom process could not be served. The statement of the bill was 
assumed to be true, and a decree made accordingly. Smith's Ch. Pr., 
153. The same terms are to be found in our acts of 1782 and 1787 

164 , 



N. C:] _1L7G'I'ST T E R M ,  1951. 

regulating tlie proceedings against defeildants 117110 do not ansmer, 
whether served with proces.;, or  absconding or residing abroad, and there 
caiinot he a doubt that tlieg 71-ere used a i d  arc to he rece i~ed in the same 
sense. The latter act contemplate? that the 1lea1.ing may be immediatelv 
after the order taking the bill 1 1 7 0  e o t l f ~ ~ o ,  and provides that  the Court 
shall "decree t11ereupoi1"-that is, upoil the bill and order-on the 
securitv of the bond of tlie plaintiff for  restitntioii, if decreed on a 
rehearing; aud tlie act of 1732 requires that upon taking the bill 1110 
confesso,  the cause ,hall be set rlovn to be heard tJr.  part^ at tlie ensuing 
term, ~ v i t h  a proviso that upon a proper ground sliolr-n within the first 
three days of the nest ternl, the preceding orders may be discharged 
and the defendant admitted to a full defense. The  acts of 1762, ch. 79, 
and 1806, ch. 703, coiitaiil similar enactments respecting petitions in the 
courts of law for legacies and d is t r ibnt i~e  shares. And all those 
prorisions disti~ictlg ex i ~ c e  that the cause is not open for proofs, (237)  
so far ,  a t  least, as coiiceriis the decwe to be pronouaced on the 
hearing, and the rase is thus brought by the statute ~vi th in  the uerp rea- 
son assigned in Ha11 Xi~z(  I .  ('1ooX for the rule originally. Therefore. 
the decree is to be oil the bill 1111011 the supposition that the matter 
thereof is true by the co:~fe.;sion of t l i ~  defendant. I t  seems probable 
that  the recent local practice to the c20nrrary nhich has been mentioned 
to us has arisen from the misapplication to this case of the rule, that  
the matter in the bill ~r-llicl~, though not expressly denied, is not admitted 
in  the ai~swer 1nu.t b~  pro^-ed. But the distiiiction between the cases is 
plain, for ~ ~ - i t h o u t  iiisistinp on tlie general t r a ~  erse usuallg inserted in 
the coilclusion of tlie a n w e r .  there is this marked difference: that as to 
those parts of the bill 011 which the answer is silent, the bill is not taken 
p r o  mnfcbso. A bill must be takcn p r o  c o i r t ~ s s o  throughout or not a t  
all. Hence an answer. h o w e ~ e r  in,ufhient, puts the plaintiff to the 
necessity of proring hi< case either 117 ~i4tnesses or by obtaining a fuller 
anrn-er on exceptions. But that has no application to the case in which, 
in default of any ansx-er or  appearance., the hill is expressly taken p t  o 

confesso, whereby tlie plaintiff is alloved to insist on a decree on the 
bill as being all true. The consequellees are that if the bill, though con- 
fessed, do not entitle the p l a i~~ t i f f  to a decree it must be dismissed, but 
if i t  contain matter for  some decree for the plaintiff i t  mill be made. 
I t s  nature, howe~  er, will depend upon the consideration ~r-hether there 
be or be not enough in the 11111 to s1io11- the precise extent of the relief 
which the plaintiff ought to hare. I f ,  for example, the bill be for spe- 
cific performance of a contract for the sale of land, and it is not so de- 
scribed in the coi1trac.t or bill as to identify it by ~ u c h  metes and bounds 
as ought to be inserted in the convegance to be decreed, then upon the 
hearing there n-odd be onlg n declaration of the opinion of the court 
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(238) that i t  was fit the contract shbuld be specially performed, and, 
because the particular lines of the land did not appear, a survey 

and inquiry would be directed thereon, and, of course, the party might 
offer proof touching that matter. So i t  would be likewise in bills for 
redemption, to settle partnerships, and for accounts and payment of 
legacies, distributive shares, and the like. But if the bill contains mat- 
ter which at all events entitles the plaintiff to a decree to the full extent 
of the prayer, and it is apparent that, taking the bill to be true, the 
result of no inquiry could rary the terms of the decree, then it is obvious 
that the decree on the hearing must be the final decree. Such is the pres- 
ent case. The information has but one purpose-that of vacating the 
grant. I t  asks for no account or other relief, and upon it there can be 
but one of two decrees under any circumstances-that is, to dismiss i t  
or to racate the grant. Therefore, it is incumbent on the Court now to 
declare that the grant was unduly obtained, as before mentioned, and to 
decree definitely that it be vacated and annulled according to the statute, 
and that the defendant Carver pay the costs. 

PER CLKIBM. Decree accordingly. 

The following decree, drawn by the Court, was then entered: 
2 1  August, 1851. This cause coming on to be heard on the informa- 

tion filed on behalf of the State by the Attorney-General, the exhibits 
and the former orders, and argument of counsel on behalf of the State, 
and the whole matter being considered by the Court, and i t  appearing 
in and by the information and exhibits as therein stated that on 29 June, 
1831, the defendant Adrien Carrer made an cntrv of 200 acres of land, 
lying in Burke Coulity, on the waters of the ~ o k  Rirer, under Hump- 
back Mountain, and adjoining his own land, and that the said Carver 

i~fterwards obtained a k r r a n t  thereon. and urocured one David 
(239)  Chandler, a deputy of the surTeyor of said county, to make out 

plats and certificates of survey, purporting to be upon the said 
entry and to be a surrev of a tract of land containing 200 acres, with 
the following butts and bounds, that is to sap: Beginning on a white 
oak standing on the east bank of Toe River and runs east 200 poles to 
a stake on the top of Humpback Mountain; thence north with the moun- 
tain 260 poles to a stake on the bluff end of the monntain; thence west 
dovn the leading ridge between Brushy Creek and Laurel Creek 200 
poles to a stake on the bank of the rirer:  thence down the nleanders of 
the r i ~ c r  to the beginning, and transmit the said warrant, plats, and 
surrey to the office of the Secretary of State; and that on 12 December, 
1832, the said Adrien Carrer paid into the public treasury the sum of 
$10 as and for the purchase money due to the State for the said tract 
of land, and then obtained a grant to be issued to him, the said Carver, 
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for the said tract of land described therein by the aforesaid lines and 
corners, aiid as roi~tainiiig 200 acres, a ~ i d  that the said grant bears date 
the day and Fear aforesaid. a ~ l d  is n u m b e r d  5601. And it further 
appearing thereby that tlie distances between the several natural objects, 
vhich are described in the sald survey and grant 21s corners of the said 
tract of land. arc such tliat each of the fonr liues thereof exceeds two 
miles in length instead of the respectire lengths in the said surxey and 
grant melitiol~ed, and that by reason thereof the said tract of land so 
granted to t l ~ e  >aid Car7c.r coutail~s 3,000 acres instead of 200 acres as 
nlentionecl in the said grant. And i t  further appearing thereby that  tlie 
said Car\ er and the said C'handler  ell knew the true lengths of the said 
lines, and that  the said Carrer .  bj- collusion and fraud,  procured the said 
Chandler corruptly and colitrary to his duty as a deputy surveyor to 
make an untrile plat and certificate by gil-ing in the said plats and 
certificates. as made and transmitted by him as aforesaid, a false 
descril~tion of the 1:rlid :I> aforesaid :IS to tile lwgtlis of the said 1240) 
lines and falsely stating the quantity therein contained, to the 
corrupt and fraudulrllt iiitmit tliat 137 such fraudulent descriptioli, bug- 
gestious and affirmations, the said ( ':rr~ er should obtain a grant from +lie 
State for a nnlcli laiyer quantity. namely, 3.000 acres of l a i d  included 
in the said snr! e r  \~-ltliont nlaliing due payment therefor or  any pay- 
ment ~~-1l:rte~ er  ill rekpect of 1,\00 acres part thereof. ,Ind it further 
appearing thereby that  in 1)nrsuance of said corrupt and fraudulent ill- 
tent, and by means of said false suggestions. the said Carver did obtain 
the said p r a ~ i t  to be issued to 11im as aforesaid co~eri i ig tlic 3,000 acres 
of land inbtead of tlic smaller qllalitity of 200 acres, to which alone he 
n a s  just1:- entitled. -1lrd it further n p p e a r i ~ ~ p  tllereb!- that for tlie said 
causes the L%ttorney-Generd. on behalf of the State, p r q s  that the said 
g r a l ~ t  ho o b t : ~ i ~ ~ r d  b~ the said Aklricn C ' a r~e r  may be dccrecd bv this 
Conrt to be T ncatcd and repealed. A%~ld it appearing to the Court that  
at tlie last tcrln thereof. the information ~ v a s  takru p ~ o  c o u f c s s o  against 
both of the defrnrl:ri~t,-. nlierefore. and Lc~cnu~e all tlie mattcrs appear- 
ing a< :rfor(wid in slid by the ilifonnatloli are t l ~ u s  taken to he true as  
if the s ~ m c  7 7 ~ ~  lu~rtic111:1rl~- colifessed by the defendants. it  is declared 
by thr ('onrt t l ~ t  tlie haid .l(lri~11 Carl  el. (lid IJrocurc tllc said p r a i ~ t  to 
lw i w w l  aild madr to l~iiil,  the haid Car7 vr. by false suggestions, sur- 
prise a l ~ d  fraud as aforcwid, and that ,  i n  the opinion of tlie Court. the 
wid grant ouglit for that c.ar1.w to br i ~ p c a l e d  and vacated as pr:i-cd in  
the i ~ ~ f o r i ~ ~ a t i o l l  : a i ~ d  the C'ourt dot11 thcrcnpon older. adjudge. arid de- 
cree that tlie said grant to tlw said Aldl~len Carver. riunibclred 5601 and 
hearii~g tlie date I d  1)ecembcr. 1 V 2 .  for the said tract of land herein- 
before descrihcd be niid tlic wlnc 1. 11rwby racated. repealed, rescinded 
aiid aiiilullrd. a ~ ~ d  that the dd'endants. after ierlice of a copy of this 
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(241) decree twenty days before the next term, do bring the said grant 
into this Court at  the next term to be canceled, and that the de- 

fendant Adien Carver do pay the costs of this suit to be taxed by the 
clerk. And the Court, in obedience to the statute in such cases made 
and provided, doth further order that, upon a copy of the information, 
orders and decrees thereon made, being filed by the Attorney-General, 
on behalf of the State, in the office of the Secretary of State, the said 
Secretary of State shall record the same in the book by him kept for 
that purpose, and shall also note in the margin of the original record 
of said grant the rendering of this decree, with a reference to the said 
record thereof in his office, and shall also cancel the enrollment of the 
said grant in his office by writing across the same the words, "Canceled 
by the decree of tlie Supreme Court." 

Cited: h'inclair 1 % .  Williams, 43 S. C., 2 3 6 ;  Attorney-General 1 3 .  Os- 
liorne, 59 N. C., 301. 

(242) 
.JOSEPH POSDER I-. JAJIES CARTER. A \ ~ ~ ~ s i s ~ i < a ~ o ~ c .  

1. A surety II~I.: no c l i~im upol~ hi.: j)rinc4l1al until he has pait1 the iilolley for 
which he wah I~omtl. 

2. When A. wits intle1)ted to B.. and C.. for a fair consideratio~l. itgreed in 
writing to  11it.v tho debt to R.. afterwartls. ul,on demand from B.. refused 
to do so. am1 A. sul~secjuently was compellet1 to pay the debt: Held,  that. 
as between A. and C'.. A. was to Iw cw~sidered as surety ai1d C. as princi- 
pal, and that the statute of limitntiolis Iwg;~li to run agailist A ' s  cli~im on 
C. not from the date of the agreement or of ('.'s refusal to pay R.. I)nt only 
from tlie time when A. actuallj- paitl the I I I ~ I I ~ .  

&IPPEAL from l .?irttl~, .I., a t  PAXCEI- Special Term, July, 18.50. 
The facts of tlie case will be found in the opinion of the Court. 

N a s ~ ,  J. The only question presented to this Court is as to the opera- 
tion of the statute of limitations. Ponder, the plaintiff, was indebted to 
one Anderson, and in order to discharge the debt sold property to the 
intestate Carter, and it was agreed between them that the purchase 
money should he paid to Lhderson in discharge of his debt on Ponder, 
which was reduced to writing and signed by the intestate. I n  1843, 
Anderson demanded pagnlent of Carter, who refused to make it, and 
suhsequentl~ the plaintiff was compelled to pay it. This payment 11-as 
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made within three years before the bringing of the action. On  (243) 
behalf of the defendant i t  was contended that  the plaintiff's 
action vTas barred by the statute of limitations, which began to run 
either from the time he signed the i~istrument or  from tlle demand bp 
Anderson. Sei ther  proposition is correct. The arrangement between 
Ponder and Carter n7as of a nature not to discharge the former from 
the claim of Anderson. H e  was left still liable to pap it,  and, under 
this liability, the debt was recorered of him and he did pay it. F rom 
the latter period the statute began to run. After the arrangement be- 
t ~ ~ e e n  Ponder and Carter the latter, as between themselres, became the 
principal in the debt to Anderson, and the former stood i11 the relation 
of surety; and it is settled by nlany adjudiczations that a biwety has no 
claim upon his principal until he has paid the money for n-hich he is 
hound. It is t21c. payment of the money which gives his action and not. 
his liability in laxv to do so. The statute begins to run only from the 
time when the cause of action accrued. S h ~ r r o r l  I . .  Sorz roo i l ,  13 S. C.. 
360; B r i s e d i n e  I . .  J I a r t i n ,  23  S. C.,  286:  S o u ' l a i ~ d  I . .  I l l a r f i t i ,  id . .  307. 

TTe concur in  the opinion of hi.. Honor. 
PER C I - R I . ~ .  -1ffirmed. 

Vhen a person who lias comnlencetl a suit ill f o r lna  pnzcperis is afterwards dis- 
palipered and enters into a l~ro.;ecution I)oild, he is entitled 11po11 his recor- 
ery in tlle ;rction to a jutlgineilt for lliv cost.;, a s  well those incurred before 
he was cliqiaupcrrtl as those i~icurrecl aftern-ard. 

A l r ~ ~ . \ ~  from I)icl,., .J.. at X I ( s T ) o n - ~ ~ ~  Fa11 Term, 18.50. 
Rule on the 1)lilintiff to show came why certain costs taxed against 

the defendants slioillcl not he stricken out of the f i .  f a .  The facts a re :  
OIL 5 Xay ,  18-17, the plaintiff commenced his suit i n  f o r inn  p u u p r ~ a i s  
against the defendants, and continued to prosecute the snme without 
surety up to Sorcmber  Term, 1849, when he came into court and on 
his on7n motion ]\-as dispaupered and tendercd bond for the prosecution 
of his suit, which n7as accepted by thc court. The case was tried a t  
Spring Term. IS.50, ~vhen  the plaintiff had a xerdict and a judgment in 
the usual form for damages and costs, and a f i .  f u .  issued therefor, re- 
turnable to the Fall Term of the court. 

The court 1~ei11g of opinion that the plaii~tiff could not recoT7er the 
costs of his witnesses which accrued prior to the time when the plain- 
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tiff was dispaupered, made the rule absolute and ordered that all the 
costs of the plaintiff's witnesses which accrued prior to the Kovember 
Term, 1849, be stricken out of the f i .  fa. The plaintiff, being dissatis- 
fied, prayed and obtained an appeal to the Supreme Court. 

(245) J. and 0. J. Baxter for plaint i f .  
Gaither, 7'. R. Caldwell, and B y n u m  for defendant. 

SASH, J. This case differs from Carter v. Wood,  33 N. C., 22, in 
sereral respects. The plaintiff there, who sued in  forma pauperis, had 
recovered a verdict against the defendant upon which judgment was 
rendered, but none for costs. The rule was upon the defendant to show 
why he should not be taxed with the attendance of the plaintiff's wit- 
pesses. The rule was discharged upon the special circumstances of the 
case. At the time the suit was tried the plaintiff was still under the 
protection of his order. Here the plaintiff was dispaupered on his own 
motion w h i l ~  the suit was still pending, and he entered into the ordinary 
prosecution bond given by plaintiffs in general. Upon his verdict judg- 
ment was rendered for him not only for his damages, but for his costs. 
The inquiry, then, is, for what costs was he liable? for under the act of 
l i S i ,  ch. 115. sec. 90, the "party in whose favor judgment shall be g i ~ e n ,  
etc., shall be entitled to full costs." Whatever costs the plaintiff was 
bound to pay, he is entitled to recorer of the defendants. The doctrine 
as to the extent of the plaintiff's liability to pay costs, who sues in 
forma pcrtcperis, as gcnerallp understood in this State, is fully stated in 
Clark 7%. L h p r ~ e ,  13 S. C., 411. The protection furnished by the act of 
the General Assembly, Rev. Stat., ch. 31, see. 47, is withdrawn when- 
soewr, b ~ -  the order of the court, it is adjudged that the plaintiff ceases 
to need it, and that 71-ill be whenever, in the progress of the case and 
before its determination, it is made to appear that either at the institu- 
tion of the snit he had the requisite of property or that he had acquired 
it since. Our act is very nearly n transcript of that of 11 Henry VIT., 
ch. 12, and the decisions under that statute are safe guides to us in the 
~sposition of our act. 111 a case, Anonymous, 2 Salk.. 506-507, i t  is 

decided that if the plaintiff be dispaupered, it is the usual prac- 
(2-16) tice to tax his costs against him. This doctrine is approved in 

the third 7-olume of Bacon's Abridgement, title Paupers, Letter 
D, 11. 613; Stiles, 386. This is a direct authority against the motion of 
the defendants. Rut in addition, the plaintiff here has given a prose- 
cution bond, of course in the ordinary form, to prosecute the suit with 
effect, nnd in case of failure to pay all such costs and damages as should 
be awarded against him. The defendants say that although this bond 
might sllbj~<.t them to pay the costs incurred subsequent to its execu- 
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tion, i t  did not subject them to such as were incurred by the p l a in t i f  
antecedent thereto. for the reason that  the nlaintiff was not bound to 
pay them, as at that  time he was suing as a pauper. The case from 
Salkeld shows that upon being dispaupered, costs shall be taxed against 
him. What  costs? A11 those which any other plaintiff was liable to. 
Under the English la\\-, 110 person summoned to attend as a witness was 
bound to attend the court unless his expenses were paid or tendered to 
him. Our  statute makes no such provision-the witness is  bound to 
attend. S t  the ternlination of the term of each court he may compel 
the party for whom he is sumnloned to pay his attendance, or  he may 
file his certificate in the clerk's office, term by term, to await the de- 
cision of the cause. -it that  time the successful party obtains a judg- 
ment for his costs, and the attendance of his witnesses is taxed in  the 
bill of costs and is collected bv the execution. Tlie witnesses of the 
plaintiff i n  this case could not, it is true. while he TTas protected by his 
order, conlpel him to pay them, but the:- had a right to prove their 
attendance and file th t i r  tickets. We :ire to presume they did so. But 
again, if the defendants had succeeded in the suit, the plaintiff and his 
sureties in his prosecution bond would very clearly have been bound for 
the attendance of his I\-itnesses, as veil before ns after the execution of 
it. T17i7son. I . .  H ~ d g c p c f h ,  1.2 x. C. ,  37, establishes it. It Tras decided 
that  n bond gircri after the institution of the snit coT7crs all the 
costs, no matter a t  what stags of the snit incurred. I f ,  under the (247)  
circumstalices of this case, tlis defendants conld hnr-c reco\cred 
their costs incurred r h i l c  the plaintiff ~ v a s  protected by his order. v7e 
see no good reason ~ 1 1 ~ -  the latter. r h e n  he is dispaupered aud rendered 
liable to them, shall not recover them of the defendaxts. 

PER C'T-RI~V. J u d ~ r ~ l t n t  below reT eved,  a11cl the nlle divlmrged. 

In a11 action brourht 1,) . I  inoltzage nx:rinit a c~editor of the mortwlgor cl:~im- 
in:: lnolrcrty under :in necution nzainit the nlortn:~sor. it Iwin: allewd 
that the mortg:~ze n-a. mnde wit11 H fr:~utlulent intent. the declnrntionc of 
the mortgagor immeclixtely before nncl in cc~ntcml~lation of the act 111:iy be 
giren in rridence ;~z:rin.t the moltxn:eP Hi\ cletl:~rations after the :let 
are not admissible in ex ide~ice 

QPPEAL from Dick,  J.. at B u n h - ~  Fall  Term, 1S5l. 
Trorer for the conr-ersion of a s l a ~ e .  Both parties claimed und t r  olie 

Clarke. 
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The plaintiff read in evidence the record of a suit in equity, in which 
he was plaintiff, against the said Clarke for the foreclosure of certain 
mortgages, in 11-hich such proceedings were had that a sale was ordered 
to be made by the clerk and master, at  which sale the plaintiff became 

the purchaser of the slave. IIe also proved that the defendant 
(6.28) afterwards took the slave out of his possession and sold her at 

public auction. 
The defendant read in eridence an execution in faror of one Miller- 

against the said Clarke, under which he made a levy and sale, and 
psoved that the debt upon which the judgment in favor of Miller was 
rendered existed long before the execution of the mortgages upon which 
the decree was obtained. R e  also proved that before and at  the time 
of the execution of the mortgages, Clarke was greatly indebted' to sev- 
eral other persons; and he proved by one Presswood that he drew the 
mortgagcs at the request of Clarke. They conveyed all of Clarke's pol)-  
erty, and hc told the witness to insert $1,200 as the amount of his in- 
debtedness to the plaintiff. H e  also told the witness shortly before the 
execution of the mortgages he was about to be pressed by some security 
debts; he would not pay them, and to avoid it he intended to mortgage 
all of his property to the plaintiff. 

The defendant then called one Coffy. H e  stated that Clarke told him 
a few days before the execution of the mortgages there were some 
security debts coming against him, and to avoid paging them and to keep 
his property he was going to mortgage it to the plaintiff. 111 the same 
conr.ersation he told him he owed the plaintiff $105, and the plaintiff 
was his surety to Murphey's estate for $120. The plaintiff objected to 
this part of the conrersation. The defendant also called the wife of 
Clarke. She stated her husband had told her the day before he mort- 
gaged his property that he was going to do so to avoid paying security 
debts and to have the use of it. He  also said he owed the plaintiff 
$10.5, and he was his surety to Murphey's estate for $120. This testi- 
mony mas objected to. The mortgages were read in evidence. 

The plaintiff then read the bill against Clarke to foreclose, and 
Clarke's answer, and ail award of certain referees finding the 

(249) amount of the indebtedness of Clarke to the plaintiff a t  the date 
of the mortgages, and offered to prore what Clarke said mas the 

amount he owed him in a conversation after the execution of the mort- 
gages and before the levy of the execution by the defendant. This mas 
rejected. 

The court instructed the jnry, among other things, that in ascertain- 
ing the amount of the indebtedness of Clarke to the plaintiff at  the 
time he executed the mortgages, the finding of the referees was not con- 
clusive on the defendant, because he had no opportunity of being heard 
before them and was not a party to the suit in equity. 
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The jury found for tlir defendant, and the plaintiff n i o ~ e d  for a new 
tr ial :  first, because the court erred in admitting the declarations of 
Clarke as to the amount he owed the plaintiff made before the execu- 
tion of the mortgages; second, because Clarke's declarations after the 
execution of the mortgages were rejected; third, for  error in the charge 
in respect to the finding of the referees. Notion refused; judgment, and 
the plaintiff appealed. 

d rely a t ~ c l  ( i a i t h e r  f o r  p l a i n t i f f .  
B y n u n l ,  S. TIT. Il'oodfin, a n d  2'. R. C a l d u e l l  for  d e f e n d a n t .  

PEAKSON, J. The case turned upon the intcnt with which Clarke ese- 
cuted the mortgage deeds. The defendant alleged that  his intent was to 
hinder, delay, and defraud his creditors. H i s  declarations immediately 
before and in contemplation of the act were clearly admissible to show 
his object in doing it. H e  was the owner of the property. H i s  declara- 
tions mere against his interest and strong evidence bearing upon the 
r e ry  point against him and the plaintiff who claims under his d e e d .  I n  
fact, the question was concluded by admitting the first part of the con- 
versation without objection. I n  that  he declared in general terms an 
intention to avoid the payment of his debts, and the subsequent part  of 
the conversation, i n  reference to the amount he owed the plaintiff, 
was a mere explanation of the manner in which the fraud avowed (250) 
in the former part was to be effected. 

The c o m p e t e n c j j  of the wife is not made a question by this record, and 
we can, therefore, give no opinion upon it. 

The declarations of Clarke after the execution of the mortgage deeds 
were properly rejected. H e  was not then the o\i7ner of the property, for 
the conr-eyance, although void as to creditors, was valid as between the 
parties, and his declarations were inadmissible to sustain his deeds 
against one who claims under a title conferred by law. 

TTe are at a loss to conceive of any principle by ~ i~ l i i ch  it ought to 
have been held that  the "finding of the referees" and the decree bet~i-eel1 
the plaintiff and Clarke were conclusive on the defendant. I t  was " w s  
i n t e r  a l i o s  ucfn." and was rridence merely of its cxis te~~ce  and uot of 
its truth. 

PER C r ~ ~ a l r .  S o  error. 
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(231)  
A. B. CHUNX v. TV. D. JONES. 

A defmtlant mas arrebted on a ca. aa. ant1 gave bond a\ required by l am;  the 
plaintiff was permitted to amend hi5 execution and the defendant allon-ed 
to appeal ; in the Superior Court the plaintiff moved to dismiss the appeal 
on the ground that the appeal was improvidently granted, the motion mas 
sustained by the court and the ap11eal ordered to be dismissed. The plain- 
tiff is not then entitled in that court to a judgment for his debt and costs 
aqainst the defendant and his sureties on the a~peal  bond. 

APPEAL from U a i l e ~ ,  J., at B u x c o ~ o ~  Special Term, July, 1851. 
The defendant was arrested on a capias ad sat is faciendum, on a jus- 

tice's judgment, and entered into bond under the act for the relief of 
honest insolvent debtors. On the return of the proceedings the plain- 
tiff moved the county court to amend the execution, and i t  was allowed. 
The defendant prayed an appeal, and, having surrendered himself in 
discharge of his sureties and been ordered into custody, he was allowed 
to appeal. I n  the Superior Court the plaintiff moved to dismiss the 
appeal as having been improvidently g r a ~ t e d ,  and the court allowed the 
motion and gave judgment against the defendant and his sureties for 
the costs on the appeal. Then the plaintiff further moved for judgment 
for the debt and all the costs against the defendant and his sureties for 
the appeal, but the court refused it, and ordered a procedendo to the 
county court, and the plaintiff appealed. 

,J. W .  W o o d f i n  for plaintif f .  
Avery for defendant.  

(252) I~CFFIN, C. J. The two motions of the plaintiff were entirely 
inconsistent. The appeal was dismissed at  his instance for the 

want of jurisdiction, and the defendant acquiesced therein. I t  neces- 
sarily followed that there could not be judgment for the debt, since that 
would imply jurisdiction and a decision on the merits. 

PER CURISM. Affirmed. 
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A. contracted to ~~urcliace from B. a tract of land : ~ t  a stipulated price, and 
gave his written ohligation to  that effect. hftern'ards C.. by parol, agreed 
to ~mrclli~re A ' s  iliterect ill the coiltri~ct, ant1 A,.  by endorsement on his 
obligation, directed B. to convey to C'. Hclcl, that the contract hetn-een A. 
n n d  (1. was void ljy the statute of fru~ids. nntl, of cours?, no action could 
be sustained on it. 

, ~ F P E ~ L  f m n ~  S~f tJc .  .l.. at  1Ia- r .woo~ Spring Term, 1851. 
,Lssumpsit, in ~11ic.h the plaintiff sought to recorer the sunl of $200, 

par t  of the pl~icc, n-hich the intestate promised to pay the plaintiff for 
his interest in a tract of land. On tlic gcnrlxl  i s \ w  the facts were these: 
The plaintiff contracted with one Wikle for thc purchase of the land 
at $600, and paid him $210 and took liis obligation to conrey to him 
the payment of the residue of the purchase money. Afterwards Jones, 
the defendant's intebtate, contracted orally with the plaintiff for  the 
purchase of his interest in the land at $800, whereof he promised 
the plaintiff to pay $590 to Wikle in full of the balance due him, ( 2 5 3 )  
and to pa? the plaintiff tlic remaining $210. Thereupon tlie 
plaintiff signed a written memorandum on Wikle's obligation that  Jones 
mas authorized to take a deed from Wikle in his own name, and delir- 
ered the paper to Jones. v h o  afterwards paid t;he purchase money to 
Wikle and got a' deed from him. and also paid the plaintiff the sum of 
$10 in part of the $210. but died without making any further payment. 
The  defendant insisted that tlie action would not lie because the agree- 
ment w ~ s  not ill writ i~ip,  and the presiding judge was of that opinion 
and nonsuited the p l~~ in t i f f ,  and he appealed. 

RLFFIS, C. .J. The Co111.t concurs in tlie opinion of his Honor, which 
is in accordance with the case of Ricp  1..  Car tpr ,  33 S. C., 298. The 
contract concerns the sale of an interest in land, and by the statute of 
frauds a party to it cannot be charged therewith unless i t  be in writing 
and signed by the party thus sought to be charged. I t  mas argued a t  
the bar that tlie policy of the act was to protect olvners of real estate 
from being deprived of it ~ ~ i t l i o u t  written el-idence under their omn 
hand, and that a promise to pay money for land is not within tlie mis- 
chief. But  the danger seems as great that  a purchase a t  an  exorbitant 
price may by perjury be imposed on one who did not contract for  i t ,  as 
that by similar means a feigned contract of sale should be established 
against tlie owner of land. Hence the act in terms aroids entirely every 
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contract of which the sale of land is the subject, in respect of a party- 
that is, either party who does not charge himself by his signature to i t  
after it has been reduced to writing. 

PER CTRIAM. ,%ffirmed. 

( ' i t ed :  TT'ade 1 3 .  S e w  B e r n ,  77 S. C., 462; H o l m e s  c. Isolmes,  86 
S. C., 208; Li t t l e  c. X c C a r t e r ,  89 X. C., 236; L o r e  7.. A t k i n s o n ,  131 
S. C., 546; Hall r .  X i s e n h e i m e r ,  137 S. C., 186-188; B r o w n  v. Hobbs,  
154 5. C., 549. 

(254) 
ROBERT GANT v. WILLL4M HUNSUCKER. 

1. A deed is valid in a court of law, notwithstanding any fraud in the consid- 
eration of the deed or in any false representation of a collateral fact 
whereby the party was induced to enter into the contract by executing the 
instrument. 

2. A party who does not except to an opinion in the court below in a point of 
law is precluded from making the exception in the Supreme Court when 
the case comes on there. 

APPEAL from Bat t l e ,  J., at GASTON Spring Term, 1851. 
Corenant on a general warranty of title, contained in a bill of sale 

made by the defendant to the plaintiff on 21 September, 1847, for two 
slares, aiid expressed to be for the consideration of 'one dollar. The 
pleas are no11 rst factum,  110 breach, and a special plea that the deed was 
obtained from the defendant without consideration and by the fraud of 
the plaintiff'. 

On the trial, the signing, sealing, and delivery of the deed to the plain- 
tiff were not disputed. The plaintiff then gave in evidence a deed from 
the defendant to John Hunsucker, dated 30 August, 1847, whereby he 
conreped the same two slaves and other chattels in trust for the sole 
and separate use of Polly Gant, the wife of the plaintiff and a daughter 
of the defendant, during her life, and after her death upon a further 
trust for Sarah Gant, a daughter of the plaintiff and his wife, and for 
such other child or children, if any, as the said Polly might thereafter 
hare: and in case the said Sarah and such other child or children should 
die without l e a ~ i n g  issue, then in trust for the plaintiff as to a certain 

share of the slares, and as to the residue thereof in trust for cer- 
(255) tain other persons. And the plaintiff gave further evidence that 

he took the two slaves into possession when the deed was made to 
him, and that afterwards John Hunsucker, claiming the slaves under 
the said deed made to him by the defendant, brought an action of deti- 
nne against the plaintiff for them, and recovered therein and took the 
slaves from the plaintiff before the present action was commenced, and 
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that  the s l a ~ c >  r e r c  of tlie ralue of $1.100. The pli~intiff then produced 
one Cli~le. who depowl t h t  lie n7as tllc plaiiitifi's brother-in-l:iw, and 
that  on 2 1  September, 13-17, tlic plaintiff came to his home arid rcqucsted 
h im to go to the dcfcndaut's and write the bill of sale, nlid that he went 
n ~ i t h  the plaintiff and n-rote the deed, :tnd after t l ~ e  defe~idant had exe- 
cnted it, he a i ~ d  a so11 of the dcfc11d;rnt attested i t ;  and that on that  
occasion the plaintiff told the defendant that the defendant could take 
up the decd of trnst he had made to John  Hunsucker, and that it ~ o u l d  
be no harm to the defendant to execute the deed to the plaintiff, which 
the witncss was the11 preparing. H e  further deposed that  nothing was 
paid b -  the plaintiff for the ilegroeq. as far  as he understood, and that  
the defendant was at the time near1,x- eighty y e u s  of age, but, i n  the 
opinion of the niti~ehs, he understood v h a t  he m s  doing. 

I n  support of the issues on the part  of the defendant lie called sereral 
witnesses. One of tlirln was the sheriff of Catawba, 1~210 deposed that  
the defendant lired in that  courit~; a l ~ d  was very aged. and all ignorant 
Dutchman of xenk n ind .  Another was an  unmarried daugliter of the 
defendant ~ h o  lired ~ v i t h  him. She deposed that  the defendant was 
verv old and infirm, a11d ~i-:is a drinkiug man, and that 11e had been sick 
with chills and f c v r s  for three weeks lrefole he made the deed to the 
plaintiff. and wai of w r y  n eak rnii~d and easily p~r suaded  to almost anp- 
th ing;  and that during t l ~ t  l~eriod thc plaintiff Tvas oftell at the 
defendant'5 to pet him to makc tlle plaintiff a bill of sale for the ( 2 5 6 )  
Ilegrocs, a i ~ d  that he \vas t l i ~ r ~  ill the early part of the day on ~vhich 
the iristrunlcilt n.as executed, and went for Cli i~e to n-rite it, and they 
came together just before iiiglit a ~ d  did the busiliess. T l l ~  clpfclidal~t also 
called one of his sons. ~ v h o  was the other witness to the deed, a d  he de- 
posed that ,  bclforcl it  mas executed, the deed of trust to Jolm IIullsuckcr 
was talked about I)? his f a t h ~ r  and the plaintiff and the other person.: 
l)rescut, a i d  that they all expresqecl the opiniou that it ltligllt he taken 
"1) and dcstrovcd. ET iclenc~ \I as trlqo gircu that oil the 11est day the 
plaintiff aljp1ic.d to Jolm FTunsucker to get the deed of tl-ust, but the 
latter dcelined giriug it up  imtil lie could c o ~ s n l t  counsel. 

F o r  the p l a i~~ t i f f ,  it n as contcrlded before tlir jury that  t l ~ c  defendant 
had mental capacity to esecute the bill of s ak ,  and that there mas no 
f raud or inipouition practiced oil liirn by the plaintiff in procuring it,  
a i ~ d  that  the plai i~tiff  was n~ t i t l cd  to d:lrnages to tlie \ d u e  of tlie slaves. 
The  counsel for the defcndirllt also argued before the jury tlie qnestion 
of fact as to tlle capacity of the defcndmit and as to the fraud : ~ n d  iiw 
position on him to induce him to execdute the deed, and conter~ded fur-  
ther that if the jury sllould be of o p i i ~ i o ~ ~  against the defendant on thew 
points, yet the plnilitiff could o ~ l y  recorcr as damages dollar-that 
being the purcl~aqe iuorlc.- rr~elltioiicd in t l ~ c  deed. 
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Thc court instructed the ji~r:- that to render the instrument valid, i t  
was not i~ecessary the defendant should h a w  a mind equal to the most 
intelligent and best-inforlncd men, 1101- that his mind should at the time 
of cxecuti~lg it hare bee11 equal to what it had been, but it mas sufficient 
if he had mind and memory enough to know what he was doing and 
understood its effects. The court f ~ u t h e r  inrtructed the jury with rcgard 
to thc alleged fraud and imposition, that if the plaintiff knew that the 

deed of trust could not he takcn up, and yet represented to the 
(257) defendant that it could, so that he signed the bill of sale under 

that belief, induced by such fraudulent misrepresentation of the 
plaintiff, it would inralidate the bill of sale; bat that if both parties 
were mistaken as to the right to take up the desd of trust, then it would 
not hare that effect. As to the damages, the court instructed the jury 
that if upon other points they should think the plaintiff cntitlcd to 
recomr, he was entitled to one dollar only, being the consideration men- 
tioned in the deed, with interest thereon. The jury found for the de- 
fendant on all the issues, and the plaintiff m o ~ e d  for a new trial because 
the ~ c r d i c t  mas against the weight of elidence. That was refused, and 
he then moved for a c e n i r ~  de noro  because the court erred in the in- 
struction upon the question of damages, which being also refused, the 
plaintiff appealed. 

d r e r y ,  Landers. and Alexander for plaint i f .  
Ci.aig for defendant. 

RTFFIN, C. J. This Court has no cognizance of the motion for a new 
trial, which mas addressed entirely to the discretion of the court in  
which the trial was, and ought not to encumber the bill of exceptions. 

The point respecting the damages presented questions on the trial of 
some novelty and perhaps of not very easy solution. The difficulty 
would not indeed arise out of a supposed restriction of a purchaser of 
slares to the recovery of damages to the amount of the purchase money 
mentioned in the bill of sale, and interest thereon, in analogy, appa- 
rently, to the rule relative to the warranties of land, for the rule as to 
lands stands on peculiar reasons ~vhic11 were thought to control the 
usual measure of damages in the personal action of covenant which is 
held to lie on a warranty. Phillips r . .  Smith, 4 K. C., 87; iTril7iarn\ 1 . .  

Reeman,  13 IT. C., 483. But as mentioned in the latter case on cove- 
nants relating to personal things, the recovery alwavs is for the 

(258) actual damages or loss to the covenantee from the breach, as, for 
example, the d u e  of an article at the time it oi~ght to be deliv- 

ered, or the value of the slares at  the time of eviction. But it might 
not be so easy to say whether there be any rulr of law as to the measure 
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of damages, or  if there be. what it is, i n  a case like this in which the 
collvegalice and co~el~:mt  are substantially ~olul l ta ry ,  and the eviction 
n-as by a title paramount in trust for the plaintiff's family and himself, 
of the existence of nllich lie was a n i r e  a t  the tinie he took his deed, 
and from ~yllicll 1le tlwn represented to the defendant no harm could 
come. But n-liate~ cr 111;1y be the rule of lax- 011 those points, the case, as 
i t  now staride, cannot be affected by it, for  it is clear that  the instruc- 
tions on this part of tlic case had no effect on tlle ~ e r d i c t ,  since the jury 
did not gire the plaiutiff d a m ~ g e s  on either basis, but fonud against him 
altogetlier. I t  is thus reduced to a certainty that the verdict was upon 
the other parts of tlle rase, and tllcrefore that tlle instruction as to the 
measure of damages was perfectly inlmaterial and could not prejudice 
the plaintiff. 

I t  was next said for the plaintiif that  there is error in the instruction 
as to the effect on the deed of the alleged fraud and imposition in  in- 
ducing the defendant to execute the deed by deceitfully representing to 
him that lie could lawfully conceal the prior deed of trust made bp him, 
although the plaintiff knew a t  the time that  the deed of trust rras irrero- 
cable and conclusire of the title to the two slaves. The court, i t  is true, 
does not approve of that part of the initructions, for although the fact? 
assumed in tlie h~pothes is  might in another forum affect the operation 
of the deed, so as to cause it there, according to circumstal~ces, to be set 
aside or to he held as a security for money paid or laid out uiider it, yct 
at law they do not avoid the deed. I n  a court of l an~ .  tlie question is a 
naked one of deed or no deed, for if the deed be an  instrunient for  
any purpose, i t  remains so to all purposes, either as conreying (259) 
the thing or covenanting for the title. And supposing the defend- 
ant  to hare  had capacity to contract, and that no trick or deception \ m a  
practiced on hinl as to the terms of tlle instrument he n7as executing, 
but he linen- tllr' contents of it and ewcuted i t  ~vluntar i ly ,  the Court 
holds that upon i lon r s t  fartuna the inbtrunlcnt wonld  lot he avoidcd, 
but be held to be the defendant's deed notwit11st:~nding any fraud in the 
consideration of the deed or in ang falqc representation of a collatcrnl 
fact whel.~b- the dcfcnclant was induced to enter into the contract by 
executing the instrummt. Logan 1 , .  Sinz~nons, 18 S. C., 1 3 ;  B P P ~  c. 
-lloore, 25 S. C., 310. But though that  be the opinion of the Court, i t  
is not now open to the plaintiff to complain of that  error, because he 
took no exception to it on the trial. Fo r  tlle best reasons, i t  is  entirely 
settled that  the Court can take no notice of any error not apparent in 
the record--that is, in the pleadings, verdict, o r  judgment-unless tlle 
appellant except to it at the trial. Besides the presumption that  erery- 
thing was done right until the contrary be alleged, there is another- 
that  for purposes of his own, the party assented to or acquiesced in 
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every opinion of the court to which he did not at the time except. I n  
this case the exception i s  confined to the directions respecting the dam- 
ages and finds no fault with that  as to the fraud and imposition. In -  
deed, the plaintiff seems to h a w  preferred putting his case before the 
jury on the question of fact alone, whether he had made the alleged 
representation, and whether the plaintiff acted on it. H e  did not raise 
the question of law below which he urges here, and therefore he cannot 
now raise it. 

PER CURIAM. S o  error. 

Pited: Rumsay r .  Morris, 35 K. C., 458; Sichols 1 % .  H o l m ~ s ,  46 
S. C., 363; Rogers v. Ratcliff, 48 N .  C., 231; Hyman is .  Moore, ibid., 
419; Gzuynn 2.. Hodge, 49 N. C., 170; 1CfcArthu~ I .  .Tolznson, 61 N.  C., 
319; Egerton 1 % .  Logan, 81 K. C., 179; Thornburg 1 % .  Mastin, 93 X. C., 
263 ; X .  1 % .  Glisson, id. ,  509 ; Phipps 7.. P i ~ r c e ,  94 S. C., 515 ; Thornton 
1.. Rrady, 100 S. C., 40; S. 1%. Ashford, 120 X. C., 589; Cutler v. R. R.. 
128 N. C., 481. 

(260) 
JAMES SLOAN v. WILLIAM RlcLEAK. 

1. Where a judgment was rendered by a justice of the peace against an absent 
party, and the party within ten dayv thereafter ap~~lied for relief under 
the act of Assembly, Rev. Stat., ell. 62. sec. 15. the juctice has no right 
5ummarily to vacate the judgment. Such an order iv roid. 

2. It was the duty of the justice to issue a notice to the opposite party and ; I ~ I  

order to summon witnesses and produce all the papers before him or some 
other justice a t  vome day within thirty day., in the meniltime directing a 
forbearance of proceedings, on which appoir~ted da) the case chould he 
reconsidered. 

3. When a justice, on such application, made an order a t  once vtrcating the 
judgment, and no further proceedings were had thereon: H d d ,  that the 
order not heinq warranted Iry law, the original judgment remained in full 
force. 

-~PPEAI, from Settle, J . ,  a t  IREDELL Fall  Term, 1850. 
This was an action commenced by warrant  before a justice of the 

peace on a former judgment, as follows: 

"15 August, 1844. 
"Judgment by default in favor of plaintiff, principal $30, costs 30 

cents. SEIL XCAULEY, J. P. (SEAL)" 

The defense was that  the former judgment had been vacated and 
made roid by the granting of a new trial. 



Xeil l\lclluley, the inagistrate ~ d l o  g:ix e tlie judgment, swore that the 
defendant, c4gl1t (1n-h after the rc,ndition of tlie judgment, applied to 
liim for a 11cw trial. H e  could not stiy rhe the r  he slyore the defendant 
or not, but the defelic1:mt lvas absent oil tlie day he gare the judgment, 
a i d  upon his applicatioli he granted a new trial and drev  up and signed 
a paper as follou-s : 

"To Thoinas Mc~C'o~~iiell, Constable : 
"TThcrtm TTil1i;rm XcLeau hat11 this day applied to me, S e i l  Ale- 

Auley. one of tlic justices of the peace for said county, for a superse- 
dens, or new trial, in the case wherein James Sloau is plaintiff and the 
said William McLe:nl is defendant, tried before me a t  James Sloan's 
on the 15th inrt., nhen and where the plaintiff obtained a judgment in 
the absence of tlie defeildant, 1 do hereby supersede and make void tlie 
said judgmwt. This is. therefore, to conlrnand you to notify the plain- 
tiff that a neTv trial ill the said case will be held before me a t  the school- 
house on the second Saturday of September nest, when and where you 
are to returii the said judgment, together with all the proceedings in  the 
case. Giren under lily liand and seal 22 August, 1544. 

'(SEIL MCQULEY. J. P. (SEAL)') 

H e  tendered thiz paper to the defendant, who declined taking it,  but 
requested the I\-itness to hand it to the officer, as he would be more likely 
to see him first. Witness put the paper anlong his prirate papers, 
w1ier.e it has remained c ~ e r  since until a fen- days before the term of 
tlie court. H e  dld not see the officer until a few weeks after the "second 
Saturday of Septeniber." H e  tlieil told him what had been done. H e  
had no recollection of attending on the d q -  appointed for the trial. One 
Graham swore that, according to his recollection, the justice of the peace 
and the defendant did appear at the "schoolhouse" 011 the day named, 
but neither the plaintiff nor the officer was present. There was no eri-  
dence that tlie plaintiff had any notice of the application for the new 
trial. 

The jury rcnderrd a ~ e r d i c t  for the plaintiff, subject to the opinion 
of the court upoil the qurstioil of lan- reserved, and the court, being of 
opinion with the defendant, set aside tlie verdict and directed a nonsuit, 
and the plaintiff' appealed. 

Osborne f o r  p l o i ~ ~ t i f ? .  
Boyden f o r  c l ~ f i ~ t ~ t l a i ~ t .  

PEARSOX, J .  The question depends upon the legal effect of what was 
done by the niagiztrate, aud inrolres the coilstruction of the statute, 
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Rer. Stat., ch. 62, sec. 15. We think the matter was left unfinished, 
and was not carried out so as to hare the effect of ~ a c a t i n g  and making 
void the first j'udgment. We lay no stress on the fact that it does not 
appear that the defendant was sworn or gave the security required. The 
magistrate misconceired the power conferred on him by the statute. R e  
had no power upon the es parte application of the defendant to vacate 
the judgment. He  had power only to issue certain process, the result 
of which would be, if carried out, a reconsideration or 'hem trial." I f  
that took place, the first judgment was, of course, racated. I f  it did 
not, then the first judgment remained in full force. Accordingly, the 
statute directs the magistrate to issue an order to the party or officer 
who has the papers in possession to forbear all further proceedings, 
and immediately to bring all the persons before him or some other 
justice of the peace for "consideration." I t  further directs him to issue 
his summons to some proper officer to cause the parties, with their wit- 
nesses, to appear before him or some other justice of the peace within 
thirty days, when "the matter shall undergo a fair inrestigation." I t  
is this "fair inrestigation," "reconsideration," or "new trial," which 
vacates the first judgment; and, of course, if it never takes place, the 
judgment stands in full force. The magistrate is directed, without in- 
quiry into the merits of the case, to issue process for the purpose of 
having the parties together. I f  the party who applies for the process, 
or one whom he chooses to depend on as his agent, neglects to have it 
serred, and in consequence thereof no "reconsideration" or "new trial" 
takes place, it is his misfortune. I n  consequence of his being absent at  
the trial, if it is sufficiently accounted for, an opportunity is given him 
to have a new trial, pro~ided he uses the means necessary for that pur- 

pose. This meets the necessity of the case. The construction 
(263) contended for by the defendant goes beyond it, and would lead 

to injustice, for if the application or order for process had the 
effect of vacating the judgment, that end being effected, most defendants 

not take the trouble to proceed any further; so the plaintiffs would 
be left to find out by accident that their judgments were roid and to get 
new judgments in the best way they could. 

This strange view of the statute no doubt mas suggested by a supposed 
analogy between a new trial before a single justice and a new trial in 
court. But there is a very great difference. I n  the one the matter is 
"i11 fieri" and the parties are "in court" until the end of the term, so 
that if a new trial be granted the partics are ips0 f uc to  put in " s t a t u  
(pie." S o t  so in the other. As soon as the justice g i v s  his judgment 
he is f r lnc t l r s  o f i c i o ,  and the parties are "out of his court," so that noth- 
ing can be done to affect the judgment until the parties are brought into 
"his court" again by a new process. There is a greater analogy to the 
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writ of error. There the partips being '(out of court," the judgment is 
merely suspended until the proceedings are "carried out" and finished 
by a nem- judgment. 

The jndgment be lo^^ must I-)e reversed, slid a jltdgment for the plai11- 
tiff. 

PER CK KIAM. Reversed. 

Where. undcr an order of the cumlry cowt in a bastardy ca.e, the ilefenda~~t 
rare a I~ond to comply vith any order of the county couit in t11:tt caw. 
and the court ordered that he ihould innnediatel~' pay to tllc womirl il 

certain bum then :~\cert;~ine(l to I w  due. Held.  that the nolndil rnieht 
relenie her i11teie.t in tllr wid .urn. aild that .ucll re1en.e \vonltl b:~r a11 

action for the i;ime where .he JTR. the relntoi rind tlie suit I~rought in the 
name of the State. to n h o m  the hontl W,I. pnjable. 

APPEIL from E t r t t l c .  .I . ,  :tt I )ATIE  Spring Term, 1851. 
Debt npon the bastardy bond of the defendant. Pleas:  coriditious per- 

formed and not broken. release, and p ~ y m m t .  The facts are sct forth 
in the opinion of the Court. 

X A ~ H ,  J. The defel~dant was charged by the relator with being the 
father of her b:tstard child which had been preIiously thereto born. 
The  defendant mis  regularly and by the proper authorities declared to 
he the father of the iahild. a d  under the order of the county court of 
Daric,  of l~llicli coul~tp both parties Tvc're citizens, ga le  the bond npon 
which this nctiou is brought. The county court at the same term made 
an order ('that J .  B. Ellis pay to Sallp Potts $60 in three arillual pay- 
nlei~tb, to v i t ,  $23. $20. $1;. the first installnlent to be paid a t  this 
term." Thi, action i.: brought to recorcr the first installment of 
$25. Tllc pleas vc re :  conclitiolir p~ r fo rmed  and not broken. ( 6 6 5 )  
releabe. and payment. 011 the trial the defendant offered in e~ i- 
dence 21 release executed by Sall? Potts, for  hose use the action is 
brought. to l~ in l  "of all  claims agailict him, founded either in Inn. o r  
eqnity." ITis ITolior ~ 1 1 o  tried t l ~ c  caw, among other things, rhargcd 
the jury "that notl~illg but payment c.0111d dischalye the defendmt fro111 
liability m ~ & r  the order of thc c.ou1 t ,  aiid tlllct t7,r p7ui1, tzft ('chi' relator) 
h i i t /  t ic ,  \ritli i t i t i  i t  \t it, tkp t i c o / t l  fhtrt  s l r~  coi11il l c l r t r s e  so u i  t o  d e f e a t  
t11;\ I c ~ c u r i  t i /  111 thi. x e  tllil~k thew is error. One of the mnditions 
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in the bond is "and perform any other order of said court relatiye to 
said child," etc. The court made the order set forth i11 tlie case. The 
money was to be paid to Sally Potts, and the breach assigiied in the 
dcclaratiol~ is for not paying this $25. Not paying it to whom? *Ind 
\\-11o, under the order, was entitled to receire i t ?  Certainly, Sally Potts. 
How long tlie child had been born before the order of filiation we are 
11ot informod, but its mother had maintained it up to that time, and 
she was entitled to be reimbursed for her outlays; and it is usual in 
such cases for the court, in its order, to provide for their immediate 
repayment by the father. I n  this case the $25 ordered to be paid duriug 
the term of the court were intended to cover the expenses so incurred 
by the mother, and which originally rested on the defendant. Her  
claim to them is very much in the nature of a claim for money laid ont 
and expendcd for the use of the defendant; imperfect, it is true, but 
after the order i t  became perfect and obligatory. Sally Potts, there. 
fore, had an interest ~ h i c h  she could release. S. 1%.  Harshaw, 20 K. C., 
506. I t  is true, she could not by any act of hers release the defendant 
from his bond. The county, for whose use, as well as her own, it was 
given, still had claims under it against the defendant; but she could dis- 

charge him from all obligation which was exclusirely to her, as 
(266) the allowance for her past services. I n  their verdict, the jury 

find, under the instruction of his Honor, against the defendant 
"and assess h u  damage for the breach." Now i t  was competent for the 
defendant to show that he had performed the order of the court, and 
any evidence would be admissible which proved either that no damages 
ever arose to the relator, either in consequence of the performance of 
the covenant in the bond, or that the obligor was discharged from the 
performance, or that amends had been made for the breach assigned. 
"The Court is obliged in these and similar cases to look to the purposes 
of the action and the nature of the recorery sought. I t  is not given to 
airy officious person, but to such only as are aggrieved by the nonper- 
formance of any of the conditions. The action on the bond is therefore 
answered by any matter showing that the relator has no demand against 
the defendant, and, therefore, has sustained 110 damage." Clark r .  
Cordon, 30 N. C., 179, which, in principle, covers this case. 

We are of opinion there was error in his Honor's charge, for which 
PER C ~ R I A B I .  S e w  trial. 

Cited: 8. r .  H~nder son ,  61 N. C., 230. 
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On the coml)romi~e of a suit. the defend:mt i~grerrl to pay the fee of the pltrili- 
tiE's ;tttor~iey. ~leglected to do so, and the ~i laint ib  n a s  obliged to pay it 
himself. I Z c l d ,  that the statute of 1inlit:~tions did not hepin to run agailist 
tllc l)li~ilitiE's cltrim ulitil lie paicl the nuoi~e~-, alitl that it w;rs not necessary 
to give ~lotice of tho 11;tpuent to t11~ other 11;tl.t)- to elltitle the p1;tintiff to 
br i~ig his wit.  

_IPPE IL from S ~ t t l i ' .  -1.. at y . ~ ~ ~ ~ ~  Spring Term. 1851. 
-1ssuml'sit. The facts are stated in thc opinion of rhc Coiwt. 

SASH, J .  -1 suit existed hetn-em these partie.;. It n.as coi~lpromised. 
aud one of the collditions was that Carter sllould pay the fee of the 
plaintiff's at torn^.. and for which he held the plaintiff's note. This 
money C'arter neglcctrd to pay, mld  the plaintiff w w  obliged to dis- 
charge the note. The action is in assumpsit to recorer the nlol~ey $0 

paid. The defendant relied on tlle statute of limitatioils and the want 
of notice, more than three years har ing  elapsed since the promise v a s  
made upon tlrr con~promise of the snit, but less than three years since 
the pa,vnlent made by the plaintiff'. 

The decision of his Honor, who ruled against the defendants on both 
points, is correct. The statute did not begin to n111 until the plaintiff 
discharged the note g i w n  to his attorney. Before that time 11s had and 
could lmrc 110 cause of action against tlle defendant. S o  notice of the 
payment XIS necessary. The parties, after the compromise. stood 
towcrrds cuelr n f l l c r  in the relation of principal and surety. The (263)  
whole of this case is tw~ered b;v that  of Ponrlrr a g a i n c t  f l trre sanw 
d c f e ~ ~ d a r c t s ,  decidctl at this term. I n  addition to the authorities there 
cited may be ndded 1 St. 11. Pri . ,  316. 

PER C I - R I A ~ I .  ,iffirmed. 
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DAVID PARRIS v. PIERCE ROBERTS. 

A. and R. entered into the following agreement in writing: "Sold to B. one 
gray filly for 115 bushels of corn, which the said filly stands good to the 
said ( A , )  as his own right and property until she is  paid for." Signed and 
sealed by A. Held. that the legal title to the mare still remained in A., 
and that the sale m 1 q  only conditional. 

APPEAL from Bailey ,  .J., at BCNCOMBE Special Term, July, 1851. 
Trorer. The plaintiff owned a horse, which he agreed to sell to one 

TV. D. Jones upon the terms set forth in a paper-writing, which is as 
follows : 

"40 March, 1848. This day sold to William L). Jones one gray filly 
for 115 bushels of corn, ~vhich the said filly stands good to the said 

Darid Parris as his own right and property until she is paid for. 
1269) Given under my hand and seal, signed and delivered in the pres- 

ence of :  WILLIAM D. JONES. (SEAL) 
"Test. : M. M. J o s ~ s . "  

The horse was delirered to Jones. I n  July, 1848, one Leander Mills 
leried an execution upon the said horse as the property of Jones and 
sold the same, the plaintiff being present and forbidding the sale. Mills 
IT-as at the time of the lerg and sale the deputy of the defendant, who 
vas  thc sheriff of Buncombe County. 

Two qi~estions arose in the case: first, whether the property in the 
horse passed to Jones according to the writtep agreement, or did it 
remain in the plaintiff? and, secondly, suppose it remained in the plain- 
tiff, did Mills, by what he did under the execution, subject himself, and 
consequently the defendant as his principal, to this action? 

The court charged the jury that according to a proper construction 
of tlic ~ r ~ i t t e n  agreement, the property in the horse remained in the 
plaintiff, and that if Mills sold the same under an execution and was 
acting at the time as the deputy of the defendant, the defendant would 
be liable. 

The jury found a verdict for the plaintiff, and the defendant appealed. 

S a m .  J. I n  the charge of his Honor there is no error. By the con- 
Tr:let between the plaintiff and Jones, the legal title to the horse sold is 
express17 reserved. The title did not pass to Jones-the sale was but 
conditional. Ellison 1 7 .  Jones ,  26 S. C., 48; Gaither  r .  Teague ,  id. ,  65 .  
Here the plaintiff expressl~ resenes the title to the horse sold until the 
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price is paid, and Jones, the purchaser, gave his note for the (270) 
price, xvhich was not due vhen  the constable sold. We are a t  a 
loss to perceire upon 7%-hat principle the case was brought here. 

PEE CL-RIAX. S o  error. 

Citpd:  C l a y t o n  1 % .  I l c s t e r ,  80 X. C., 277;  Frick 1 % .  Hilliurd, 95 S. C., 
119; B u t t s  1 % .  Sererfis, id., 217; TT%itlocl; 1..  Lltmber Co., 145 S. C., 121. 

'PHI.; STATE T-. WESLEY CURTIS. 

On an indictment for lierjury in \nearing thut A. one of the \everal asqailnnts 
in an affra). struc.lr the defendant. when it appeared that A. (lid not but 
another a.\nilant did \trihr the blow, it wa\ competent for the defendant. 
in order to diclirove a corrupt motive. to s h o ~  that immediately on his 
recovery from the n~lcor~stiou~ne~. octai io~~rd 11) the Illow he had ciren 
the same :iccom~t of the trirniaction he did in his te-timonr before the 
court on tlir trl:rl of the a1.e In nllic.11 the perjury wai charged. 

APPEAL from Dick, .I.. at  B~SCOJIBE Fall  Term, 1650. 
Perjury.  The perjury is alleged to haue heen conmiitted in an  oath 

taken by the defendaut before one Lemuel Pagett, a magistrate of Nc- 
Dowell County. on the trial of a warrant for an assault and battery 
against four persons : Airchibald Hemphill, Benjamin Hemphill, John 
Heml~liill,  a d  Jesse Ta tk ins .  LTpon the trial of the varrant ,  Benja- 
min Hcmphill not haying been talien, Curtis was examined as a witness 
for the State, and slyore that an  assault and hatter? r a s  committed upon 
him bg the defendants. and that Srchihald Hemphill knocked him down 
with an  axe helve; that he T i m  s tun~led hp the force of the blow, 
and knew nothing further of the transaction. The  case states that  (271) 
upon the trial of the indictmeilt. the rrnrrant mas offered in evi- 
dence and tlie magistrate called on to state what mas p r o ~ e d  before him. 
The testimony v a s  objected to hp the defendant's counsel upon the 
ground that it did not appear oil the face of the warrant that any tr ial  
had taken place, or judgment rewrsed. and that it m s  incompetent to 
p row those facts b~ parol. The ohjertion was orerrulecl and the teati- 
monv admi t td .  I t  waq pro1 ed that Archibald Heniphill did not toncll 
the defendant during the affray, but that Curtis was knocked down bp 
Benjarnin Hemphill, n-110 jumped on him while d o ~ ~ n ,  and llrchibald 
pulled him off. The defendant tllen offered to prove bv a Nrs.  Allison, 
to whose house he was carried, "that tlie defendant was knocked sense- 
less by the blow, but recorered his cousciousness in a few minutes. bnt 
after the State's ~iyitness l ~ a d  lef t ;  and on being asked hg her who in- 
flicted tlie blow. he ga le  the same account of the transaction that  lie had 
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sworn to before thc magistrate." This evidence, upon objectioil by tlic 
Statc, was rejected and the defendant convicted by the jury. 
Al rule for a new trial was obtained by the defendant a d  discharged 

by thc court, and judgment beii~g rendered against the defeudant, Iic 
appealed to the Snpremc Court. 

' 1  ttorney-l;c~zcral for  S ta te .  
.J. Ea.rter (0211 By~lutn for d~fendant .  

Sisrr ,  J .  T l ~ e  first objection to evidence made in the court below has 
been w r y  pro1)erly abandoned in the argument here. I t  certainly can- 
not be maintained; and the exception to be considered coiltailled in the 
case properly speaking is as to the admissibility of the testimony of 
Mrs. Alllison. His Honor ~ ~ h o  tried the case rejected it. I n  this we 
think there is error. To sustain a charge of perjury, it is necessary for 

the Statc to prove not only that the oath was false, but that the 
(272) defendant took it corruptly and will full^ against his better 

knowledge. I-Iamkins says a jury ought not to convict where it 
is probable that the fact of the falsity of the oath was owing rather to 
the weakness than the perverseness of the party, as where it was occa- 
sio~ied by surprise or inadvertence or by mistake. 1 Hawk., ch. 69; 
4 B1. Com., 187. Corruption is an essential ingredient in constituting 
the crime, and in this, as in other cases of intent, the jury may infer 
the motive from the circumstances. Xnitt's C U M ,  5 13. and Al., 929 
( 7  E. C. L., 306) ; Roscoe's Cr. Er., 322. The oath taken by the de- 
fendant, it may be admitted, was not true; was it corruptly false? was 
the inquiry. To enable the jury to come to a conclusion satisfactory to 
themselves on a question of such vital importance to the defendant, they 
ought to have had submitted to them every fact attending the trans- 
action-not those alone which preceded and accompanied the affray, but 
also such as immediately followed; and it was the right of the defendant 
to lay before them every circumstance connected with the transaction 
which could aid them in coming to a conclusion upon the question of 
intent. Was not the evidence rejected highly important ill this point 
of view? An assault and battery was made upon the defendant by sev- 
eral individuals, and from one of them he received a blow which ren- 
dered him senseless. Immediately upon recovering his senses within a 
few minutes after being knocked down, being asked who struck the blow 
he answered it was Archibald Hemphill. I t  is admitted that the latter 
was there and of the company of the assailants. Xrs.  dllison was not 
present when the assault was made, and the question she asked was a 
natural one, such as any one under similar circumstances would have 
put. The answer was made as soon as consciousness returned, unpre- 
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meditated, a11d n-:tl~ont tl~rl l)oisibility of concocting :r false tale. It was 
~ t r o n g l -  put ill t 1 1 ~  argl in le~~t  here that if O I L  the trial of t l ~ c  clrfcndant. 
Curtis had -Trolsll, :ii no doubt 11r dlcl beforc tlw niagistrate. r h a t  
he told Mrk, A\lliwll TT onld ha\ c been c\ idel~cr~ to sustain him. (27'3) 
-\rid 1\71i7 i i  llot t11:rt declaration so mtdc  el-idelre to 1)roTc the 
n-anr of corrul)tio11 !-e~ ~ ~ C I I C ' P  to slio~i- that lie belie] ed n hat 11c had 
i r o r n  t o ?  T\'e c:u~ see no pos4hle reason for his fisilig t11r infliction of 
the blon- u p l i  tllc n ro11g inclivlclual. Tf they ncre  all there ~ ~ i t h  a com- 
mon intent to commit the assault a d  ha t ter - ,  it  W:IS a matter of indif- 
f e r e n c ~  ill law >~11ich one, of t l~cnl  gal e the blon-they n-ere all equally 
guilty of g i ~ i n g  it. I f  -1. alid B. are engaged in an affray, any person 
m a -  interfere to separate tlirnl; but if a person illterferes for the pur- 
pose of assisting either party, or to p r e v e ~ ~ t  others from parting them, 
he is  guilty of the affray. This is comniorl learning, and it is prudent 
on such occasions for the i~lterfering part- to make kllonx his intention 
before he docs interfere; and 11ot2lin~ is more common upon the tr ial  of 
such cases than to p l w  such person's dec.l:lration 111 el-idence as proof of 
his intention. The jury. it  is true, are not bound by them, but the evi- 
dence is competent. Here the declarations were made before the act mas 
committed, for ~ ~ h i c h  the defendant is indicted, to 11-it, the taking of the 
oath, and was not offered to show that Arrllibald Henipliill n as guilty, 
bnt to show tlic absence of corruption on thr  part of the defendant in 
saying he nns  guilty. 111 that poiut of 7 i t r ,  t l ~ c  declaration made the 
defenclant to Xrc.  -1llisol~ was romprtent e~i t le l~ce .  

PER Cr I < I \ I ~ .  T ' c ~ l r e  t l r  i c o i ~ o .  

(274) 
('ARTCR ET IL. \- ('OI,l\IAIS E L  41 

_\ITE.\I, flo111 l l ( l i l ~ , t j .  .J., at B r s c o ~ r s ~  Special Term, J d ) ,  l b 5 l .  
In  lS42. the plaintiffs rerovered a judgment in debt agailist the de- 

fendant, nhlch became dormant. I n  1947 they sued out a ~ c l i . c j  f a c i a s  
to rerire,  which \I-as serred. I n  October, 1849, they brought debt on the 
judgment to Xarch  Term, 1850, in the same court: and at that  term the 
defendant confessed j u d g m e ~ ~ t  on the sc i re  fac ias  and pleaded the same 
in  bar of the action in debt. r l ron  these facts. as a case agreed, it n-as 
submitted, >&ether the plaintiffs vere  entitled to judgment or not ;  and 
after a decision for thc plaintiffs. the defendant appealed. 
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S. 1'1'. W0od6n for p la in t i f f .  
Goitllcr and .J. B a r t e r  for defendant .  

IZI FFIA,  C. J .  The judgment on the scirc fueius is that  the plaintiff 
ha re  cmxutiol~ 011 his oricinal r e c o ~ ( ~ y ,  and nothing more, except as to 
the costs. It is not a t  all int~onsistent that  the creditor should also 
have a n o t l ~ ~ r  judgnlent to rworer tlie debt, and it cannot prejudice the 
defendant, as they are but different securities for the same debt, and  
satisfaction of either would be satisfaction of both judpmcnts. A plain- 
tiff may sne on a judgn le~~ t  on which he may a t  the time 11a.r.e execution, 

and indeed the purposcs of justice may sometimes require it, as 
(2 i5 )  i t  may be necessarJ- to the recovery of interest on a judgment for 

damages, or, as in thir case, to obtain new bail after the discharge 
of the former bail under tlie statutc of limitations. The  debtor can 
always dcfeat a disposition to oppress him with costs by paying the debt. 

PER C r ~ ~ . ~ ~ i .  Affirmed. 

C i t e d :  W a r r e n  1 1 .  W a r v r l ,  84 N.  C., 615; 1ClcDonald v. Dickson, 85 
N. C., 249; H c L e a n  I . .  X e L e a n ,  90 N. C., 531; S p r i n g s  a. Pharr ,  131 
S. C., 194. 

JAMES HOLT.hSD'S HEIRS v. JOHN CROW ET AL. 

1. On :I petition to vacate a junior grant by more than one person, when one 
only 11:1tl ally esi\tinc title to the premises, the misjoinder is no bar to a 
jutlqment racatinc the ;rant. 

2. The t ~ l ; r t o l ~  h:~ve a right to this rcnletlg whethel~ they prove any actual 
tlwnl;rge or not, for the suhsrquent grant is gel' se a cloud upon the owner's 
title, :11it1 so a ::riev:~t~ce to hin1. 

3. Where tllcre was an order to nnlend. :mil the snl)sequent proceedings in the 
case are based I I ~ I ~ I I  the assul~lption that the :~mendment has beeu made, 
the course is to consider the ortler as stallding for the amendment itself. 

4. Parties claimin:: under a junior grant cannot impeach an elder one directly, 
much le5s can they do it it1 ;I collateral manner. 

A l ~ ~ ~ . u ,  from Batt le ,  .I.. at  H A ~ V O O D  Spring Term, 1848. 
This is a petitiol~ and scirc Jacias to vacate a grant  for  640 

(276) acres of l a d  ill Hagwood, obtained by the defendant J o h n  Crow 
on 17 November, 1820, 1111011 the ground that  the greater part  of 

the same land had been granted to James Holland, the elder, on 5 Sep- 
tember, 1798, and that at tlie time Crow made his entry and obtained 
his grant  lie knew of tlie said prior grant  to Holland, and that  the same 
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covered t l i ~  greater part of tlie land iiicludcd in the eiitry and gr,\nt to  
Crow. and, therefore, that tlie land v d s  not then s u h j e ~ t  to entry, and 
~l-i th such knowledge fraudulently made his entry and obtained his 
grant. The p e t i t i o ~ ~  \vas ex1iil)ited in October, 1535, by Hardy  Perliins 
and liis ;vife, Selina Sol)hia, mid by Peter Ii. Booker and his vife,  
C p t h i a ,  and rel)rcbrl~tcd that Jamcs IIollulicl, the elder, died ill the 
year 1525 seized oi tlle l:u~cl and in pos~e~sio i i  tliereof. lea~in:, tlie peti- 
tioners, Selina Solhia  and Cynthia Booker a l ~ d  one Jamcs Holland, tlie 
younger, liis onl,~- c h i l d ~ ~ w  : i d  heirs at law, to d lor i l  tlie said lalid tlien 
descended from thr~ir  said fa ther ;  and that  Jarnes Ilolland, the yonrtger, 
afterwards died. and the petitioners e ~ ~ t e r e d  into possession of tlie land 
and so continued up to the filing of the petition. The petition further 
states that br. color of the grant to Crtr~r. hc and tlie other defendant.; 
claiming nnder him, by petition in Crow's name, instituted a s c i w  
facias agaiiist the said children and heirs a t  l a x  of James Holland. the 
elder, for tlie rel~eal  of the grant to Rollaiid for certain pretended 
frauds in  obtaining the same and otller~vise disturbed them in their 

L 

possession, and that in tlle suit so instituted by Crow, judginent was 
rendered for tlie defendants therein. 

The defend:rnt Crow did not appear, and the other def'endmts put i n  
answers to the petitioli in 11-liich they state tlre nlanner in which the>- re- 
spectively claim 1111dw Crow all the land inrlnded in the grillit to him, 
and further allege thzt the grant to Holland n-as itself roid because i t  n-as 
founded on :ln entry by one Felix Walker n-liich he. being sur- 
~ e y o r ,  s u r ~ e ~ c c l  for himself and then transferred to Holland, and 1277)  
because of other deferts assigned. The answers then deny "that 
Crov  procnrcd liis griuit with a l i i i o ~ ~ l e d g ~  that tlir l a i d  n a s  ]lot the sub- 
ject of entry, as the defendants are advised and belie7 e ; that the said land 
was ~ a c a n t  an( ~~nappropr ia tcd  and the subjecat of entry a t  the date of 
tlle cntry of the said Crow-, the said grant to said James Holland being 
fr:ludulel~t and. ~ o i d  as aforesaid." Tlie answers further admit that  
solile of tlie defcnd:llits instituted the proceedings in the name of Crow 
to vacate 1Iolland'b grant, urd  that  the srreral defendants still set up  
~ a r i o u s  clain~s to the lalid under Crow. The answers deny a lmomledge 
hp the defel~dauts of the children m d  heirs at lnxv of tlie elder Holland. 
111 1840, tlle deatli of Peter  R. Booker was suggested, arid his mife 
Cvntliin Bookcr was allowed to prosecutr the snit for herself. and a t  
the sarne time, on the motion of the relators and of Snrah Ann Holland, 
M n r r  I,. Holland, and Cynthia Holland. the three infant children of 
James ITolland, the younger, deceased. and his heirs a t  lax-, by their 
guardian and nest friend, an ordrr  was made for amending the petition 
by m:ikiug those t h e e  children parties as some of the heirs of James 
Hollalld. the graritre: and the c80urt ode red  tllc scirc facias to issue as 
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l,r:yed for. The amel~tlrnent was not actually inade in the petition, but 
the v i r p  ~ ( ( C ~ C I S  x a s  issued as 111~011 the relation of Perkins and wife, 
Q~lthia 12ooker, aud Sarah - h n  Holland, Mary I;. Holland, and Cyn- 
thia I-Iolla~~d. as the heirs at law of Jarnes Holland, the elder. On the 
s c i l c  fac ius  issucs were joined, oil 11-hich the jury found, among other 
things, that at the time the clefrndaut Crow obtained his grant and 
made his entry, he kuew of the previous entrv by James Holland, the 
elder, and of the grant to him, aud that the two entries and grants inter- 
fere in a certain maniler specified, and that the relators Cynthia Booker 
and Selina Sophia, the wife of the relator Hardy Perkins, are heirs at  

law of the said James Holland, the elder, and that the other 
( 6 7 8 )  relators, Sarah Ann, Mary L., and Cynthia Holland, are not 

heirs at law of the said James, the elder. 
I-pol~ the trial the relators produced as a witness one Andrew Welch, 

who deposed that many pears ago a man came to the house of the wit- 
ness in Naywood County who told him (the witness) that his name was 
John Crow, arid that he had lately entered "The Holland Old Fields," 
being the premises in dispute, and that the witness asked him if he did 
not know that James Hollarid had entered the same lands long before, 
and he (Crow) replied that he did; and thereupon the witness further 
asked him n.hy he had done so, and Crow replied that he did it because 
Holland's grant might be roid; and as i t  would only cost him 40 cents 
to make an entry, he thought he would try it. On the part of the de- 
fendants, it was objected that there was no elidenee to be left to the 
jury of the identity of John Crow, of whom the witness spoke, with 
.Toh Crox-, the patcntce, and prayed the court to so instruct the jury. 
But the court was of opinion to the coutrary, and left the evidence to 
the jury with directions that they were to judge of its weight. 

The rclators also produced in e ~ i d e ~ ~ c e  the deposition of Thomas 
Love, ~ h o ,  being asked to state who are the heirs of James Holland, Sr., 
replied: "I was acquainted with James Holland, deceased, in his life- 
time; and, from reputation, I understand that Cynthia Booker and 
Selina Sophia Perkins are the only daughters, and Sarah Ann, Mary L., 
and Cynthia Holland children and heirs at law of James Holland, Jr . ,  
deceased (whose guardian is hlcalern Thompson) are, as I am informed 
and verily believe, the only heirs at lam who ha\-e claim to Holland's 
Old Field Tract in T3trywood County, Xorth Carolina." And the wit- 
ness further stated that he had once Irmn the agent of all those persons 
to attend to these lands and to have this suit instituted for them. On 
the part of the defendants, it was objected that the testimony of the 
witness did not tend to prove that Sarah Ainn, Mary L., and Cynthia 

Holland were some of the heirs at law of James Holland, the 
(279)  patentee, for m l ~ t  of eridenee of the relationship, if any, between 
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him, the p t c ~ i t c c .  slid . T : I ~ I v  Hollaiid. tlie o u n g e r ,  and of that opinion 
n a s  tlit' court. auil so ill,tlvrtccl the jury, v h o  found arcordingly. 
Tl~erenpon tlie other rtllntor. iliol ed tlle ronrt for jildgment that  the 
g r m t  to Cron b~ T awted,  a ~ l d  for their costs against the defendmts. 
That  was opposed hp the dcfnld:ints: first, because of the rariance be- 
tnecu the lwtitioi~ c l ~ ~ d  tlie $( / I  (' t ( / (  / i l <  ill statillg the l)crso11s who were 
tlie heirs of the l~ntoi~tcc~.  TIolla~id: secondl,~? ljecauqe three of tlie persons 
who n ere -tatrd ill the s c  c I c' ftrciu\ to be some of the heirs at laxv of 
James Eollalid. tl~c eltlcr. a r t  folind not to be his heirs; and, third1:-, 
because tlic ~c la to r s  offered no el idelice that the defend:u~ts had dis- 
turbed or ill all! nlamc>r i i l t~r fered  wit11 the relator's possession of thc 
land grnlitcd to .Tames ITolla~iil; aud upon those grounds the court 
rcfnsed the motion of the plai~itiff's ai1~1 paye j u d ~ m e n t  for the defend- 
ants, and tl~ose r~l:ttors nplwiled. 

Rr m r s .  C. J. T l ~ e  C'cnirt i h  i iicli~~crl to the ol)iaion that the tcsti- 
rnon!- of Lo] P. thong11 i ~ o t  a s  tldinitc. and precise as it might and oueht 
to hare  Iwm, i. -o ey~rcssed as to render ~t probable that tlie ~ ~ i t n e s s  
mcant to ~ l ~ p o s r .  that tlic pa tc~i t i~e  lcft the tvo  daughters named in the 
deposition, nut1 also a son, Janles Holland. J r . ,  ~ 1 1 o  afternards died, 
1.2~-ing t l i ~  tlirec iilfaut cluldrc.11. ~~'210 are the other relators. and that 
thcy and tlieir tuc, auliti n-we. therefore, belie7 ed by the TI-itness to he 
the heirs of the elder Jamcs I lol lai~d,  deceased. That  scelw to have been 
,o l w o l ~ h l p  tlic ~ncaniilg of tlic ~vitriess as to h a w  rendered it proper to 
leal(, tlic ST i(1~11w to the jury for their inference upoil that point. But  
it is 11ot rcqui.itc to (bciilc tllnt qurstion sinw. if Iiclld to for the al)pel- 
la~lt., it volild rlititle t l~c~r~ i  ol~l! to :I r c ' t l i ~ c  11c ,,ot o.  nhe rws  thcp 
were e~ltitled 111 l a v  to ;I judgment ~ a c a t i l ~ g  the gra11t 1111011 the (2\0) 
rerdict a, it -t;i~ldi a ~ i d  ii1l1pos111g it riqht In respect of the find- 
ing aq to tlic heirs of the elder Holland. Tlic~ jildgmcmt reud~recl on the 
scir(> fcrcrcc, Tr.a\ iu b(41alf of the Statc, and it n-as h ~ l d  ill V c R c r  1' .  

I l e~undr~r .  10 S. ('., 322. that nhere  tlii. .cc/rc fctcins TT7aq awarded at the 
iiista~ice of t l i ~ r e  rrlatorh. of \vho111 onf' 01117 had alir existing title to 
the prmiisc., tlie misjoi11dt.r 1T-a. yet no bar to  the judgnient ~ a c a t i n g  
the grant ,  and that  judgment was g iwn.  A\ftcrwards, in ejectment upon 
the demise. of the three, thew n-as jlidgment against the defendant for 
the one-third in faror  of one of the lessors of the plaiutiff aud in the 
defeiidant'q f a lo r  as to the other tw- th i rds ,  because those t ~ v o  l w o r s  
had brcn barred by the statute of linlitations operating on the defend- 
ant's posses~ioli for more t h a ~ i  spyen years under the ~ a c a t e d  grant. 
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-l/cli!rc 1 % .  Ilc.rcl,cder, 12  1. C., 2". I n  fIoy10 I .  L o y m i ~ ,  1.7 1. C.. 195, 
tlic fir.\t case of -W( l l~e  1 .  - l / c . r u t c i l r ~  11, nlcritioned as establishing that 
a suit a t  the i l lat<i~~ce of seJeral relators may be maintained upon the 
right of on? of tlicln alolic, and the determination of the Court ex- 

, . prebsed to adliew to the dcc~isioi~. lliose authorities are coriclusire that  
therc ought to be judgrne~lt ~ a c a t i n g  the grant non abstantc, 1 e~xdtcto, 
unless there I:e other grounds for refusing it. Several are alleged, but 
they :ll)pe:ir to tlie Court to be all insu%c+vt. The  rariance between 
the relators in the petition and the scire fucias is cured by the order for 
amendirler~t. It is true, the amendment was not actually made, but the 
scim jacias was issued upon the assumption of the amendnlerit, and all 
thc subsequelit proceedings ncre  based upon the supposition that one 
was as p r o p ~ r l y  a relator as tlie other; and in such case, the course is to 
consider the order as standing for the amendment itself. Cf ford  2..  

Lricas, 9 S. C'., 214. 
I t  is cdontel~decl further for the defendants that there ought not to be 

j~~dginei i t  against them, because there was error iri leaving tlie 
(281) case to the jury upon insufficient evidence as to the knowledge of 

Crow, the patentee, of the previous grant  to I-Iolland a t  the time 
he rriadp his entry. But  the Court thinks the evidence mas competent, 
arid that its sufficiency depended on the coilviction i t  produced in the 
minds of the jury that  the John Crow of whom lhe witness spoke was 
or was ]lot the same person who by that name obtained tlie patent. 
Under the circumstances, the evidence was not only competent, but in 
the judrment of most persons would be deemed sufficient. There was 
no sugqestion that  therc mere about that  period two persons of tha t  
nnme i11 that  par t  of the countrp, much less that  the Holland Old Fields 
had hcen entered by more than one of them. Besides, the knowledge by 
the pattcntt~e Crow of IIolland's grant  when lie made his own entry is 
but a rmson:lble in f~ rence  from that  par t  of the answer in which the 
defendai~ts insist that Crow did not procure his grant  with a knowledge 
that  t l ~ c  land was not snbleczt to cntry-tiot herituse he was uot aware 
that  IToll:~nd had entered it and got his grant, but because Holland's 
entry :lnd q r a ~ ~ t  were void for certain reasons assigned, and for that  
rei\~oll the land was \ acwt~d :md nnap~)rol)riattld. Tllc facts mere, there- 
fore, pi.opcrlv left to the jury on that  issue. 

The alisnc1.i also rrfutcs i l l  po i l~ t  of facot t l ~ c  last objection of t l ~ c  de- 
fendanti, tl~;lt the clrant to  Crov did ]lot , ry~r ievr  the relators as i t  had 
cnuscd 1 1 1 ~ 1 1 1  110 distnrl)uncc, for tlic, defendants state explicitly that, 
under thtc grant to Crow, iomc of then1 had a t  different times during 
near l ,~  thc ml~ol i~  period from 1820 disputed the title under I-Iolland's 
grant :111cl hcen in litigation in  some form with the tenants of the relators 
for the ~~os-msion of tlie land. Tndeed. if th:it wcre not the fact. the 
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relators m-odd liave a right to this remedy. since the subsequent grant 
is p e r  h r  a (aloud upon the o ~ n e r ' s  title, and so a grievance to him. IIoyt 
I , .  Rick, 20 S. C., 533. -1s to i~nputations in the nns.wers against 
the grant to Ilolland u ~ ) o n  ~vhich i t  is allrged to be void, it  is  (282) 
remarked that tilehe p:nties claiming under a junior patent can- 
not even iiiipc~ac.h it dirccdy, and mucall less can the j  do i t  in this col- 
lateral manner. Cio~c: 1 . .  I lo l lnnd ,  15 S. C., 417. Besides, those mat- . 
ters, thougl~ s t ~ t c d  i l l  t l ~ e  alislvcrs, are 11ot pleaded to the k i i e  facias. 
Therefore, the j n d p ~ e n t  nmst be rclersed :rrid a judgineilt given accord- 
ing to tlie statute. t11,it t l l t l  grant Ire repe'iled ;ind T acated, and for costs 
against the defe~idants. 

PER CTIIIADI. Judgme~i t  accordingly. 

J O H S  D. FARMER r. 31. FRANCIS. 

WII~II  work is done uilder :I q~ecaial contract ant1 not completed within the 
limo limited. I ) n r  ii; carrietl on ::fter the tlaq. with the : I S ~ I I ~  of him for 
wliori~ it i.: clone. the party colltr~ictilg to do the work is (-mifined uucler 
the c!onimon count, to t h e  rntc of conc]~e?i.sation fitred by the (.ontract. when 
no f u r t h ~ r  special contract i q  ~nad~l .  The rule to afcert :~i~l  tlie d:~inaqes is. 
if the work c'ontruc.ted for i.: \rorth t l~e  s111ll ;i-reetl oli. \rl~:rt is it worth, 
;,.: i l o l l c ~ .  

E S o  e l .  , t H r o o  a T e n .  1 Case set out 
in tliiq opi1~io11. 

S i i i i .  .T. Tlrc d(~c~l,~rntioli i m l t : ~ i ~ i s  trio vou~ltS--olle upon a (253) 
sl)er~:tl co~lri.:ic#t nird tlle otlter ~tlion : i, 1 1 0 i t 1 1 i r ~  I ( 1 7 1  7 i u i i f  for 11-ork 
and 1:1bo1. tlo~rc. .:lid 111,itcli:rli fnrniJicd by illi. The defendant 
clnplo>cd tlic 1)1:11iitiff t13 huild him n 11011v \ ~ i t h i ~ i  :I i.e~atain t i m ~  mid 
at  a specifi+tl 111 I I V  Tt i s  admitted tlic, 71 orlL w:i. lrot done ugreeabl~r to 
colltrac.t. hilt 11ousc naa  Lnilt uhic!~  the ilefe~rtl::~~t risi~l. 

T l ~ e  p1,iintiff if cwtitled to a ~ e r d i c t  on the s e c o ~ ~ d  m m t ,  and the onlp 
question i- :I. to t l r ~  ~ x l e  b r  nliicll his dnmarcs arc, to hc assessed On 
the part of tlic~ 111nintiff it  i s  contended that the d:imnges are to be as- 
sessed according to the \ alne of the V0rk and materials, irrespective of 
the ~11111 qpccificd in the t40ntr:~ct. By the defendant it is contended that 
they are to he :~svssed in refereuce to the price arreed. The conrt coin- 
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tided with the rille expressed by the plaintiff and directed the jury to 
ascertain the ralue of the work and materials, disregarding the price 
fixed by the special contract, as that had nothing to do with the case. 

11, this opinion Tve do not concur. I t  is manifestly unjus t ;  and, if 
correct, would cmablc a worklnan at any tinic it suited his own interest 
to r a r y  from his contract. .In i n d i ~ i d u a l  wishing to h a w  particular 
~ o r k  done al,plies to w n.oi.kmai~, : nd  upon consultation it is  agreed that  
i t  can br cxecuted for a particular sum;  afterwards the contractor finds 
11e has made an  improrider~t  bargain, or prices of work or materials 
may have r i s e n  all he has to do, if the opinion we are examining be 
c o ~ w c t ,  is to r a r y  from his contract, spin out the time in  which the 
nork  is to be done, and thereby entitle himself to compensation-not 
.uch lie had agreed for and wllich he had admitted was sufficit>nt, but 
such as it might be l~roved the work was worth. I n  this way the con- 
tract ~ ~ * o u l d  be entirely superseded and compensation reco~ered upon an 
cntirt~ly tlifferent one. I t  is no answer to say that  the ;)crson for d1on1 

thc work is done may refuse to receire it. So  he may, but may 
1284) be so situated as to render i t  necessary for h im to do so, and the 

law does not allow him to be so coerced. I t  has established a 
rule whereby justice is done to both parties and the spirit of the ron- 
tract retained. I t  says to the contractor, you shall not abandon the 
original contract a t  your will and pleasure; if you do not execute it as 
ngrced on, yon shall not forfeit all coml)ensation, but it shall be mcas- 
nred to yo11 in reftrenctx to the stipulated price; p u  shall not exceed 
that. Wlierc thew is 110 special contract as to thr  price of the work and 
i t  is not finished according to contract, but is accepted arid used by the, 
perso11 for whom done, there the rule is different-the contractor is paid 
according to ~ a l u c .  111 this case his Honor who tried the case below 
applied to it the latter rule. and in this erred. 1 Steph. X. P., 306; 
Mcrr i t f  1 % .  R. R., 1 6  Wend., 586. I n  Dickson 1 .  .Jordan, aate, 7 9 ,  the 
principle is recognized and stated. Where work is done under a special 
contract and not completed m~ithin the time limited, but is progressed in 
after the day, with the assent of him for whom done, the plaintiff is con- 
fined under the common c o u ~ ~ t ,  to  the rate of compc~nsation fired b ~ j  the 
contract where no further special contract is made, and the rule is thus 
familiarly stated in the case last referred to-if the house contracted for 
is  worth the sum agreed on, what is the house as built wor th?  

PER CTRIAX. B ~ n i r c  de novo. 

Ci ted:  M c E n t y r c  1.. McEntyre ,  post., 302; I lobbs 1 % .  Riddick ,  50 
S. C., 82;  Wowie 2.. R P U ,  70 K. C.. 564. 



A l ~ ~ ~  IL from , \ ' ~ ~ f f l i ~ ,  J . .  at C ' H F R O K L ~  Spring Term, 1531. 
Alssnn~pi i t  U ~ O L I  :I special promise of Tince~l t  Ferrcll to  execdute to 

the plai~itiff a c o ~  ~ i l a l i t  to conr ey to the' plaintiff in fer a certain tract 
of land. Upon izoi l  ~ i c s ~ r t n l ) s i f ,  the rt~idrllce n.as that olie Standridge 
purchased a tract of Clierokee l a i~ds  at tlic public sales in l83Y, aud 
paid the granter part  of the purchase m o n q  and gar e liis bond for the 
residue alld took a certificatcl from tlie coirimissioners. He afterwards 
agreed to sell 21 part of the tract to the plaintiff and rece i~ed the price 
and gare  the plaintiff' his corenant to pay the residue of the purchase 
money to the State, and obtain a grant, and then to conrey to the plain- 
tiff the part of tlie tract so sold to h i m  Subsequeutly. Standridge 
entered into a trcaty vitli Ferrell f o r  tlir s:Je of the residue of the 
tract upon the ternis that Ferrell should tLccept an  assignment of the 
commissioner's certificntc for the whole tract, and pay the residue of 
the purcliase money to tlie State and obtain the grant iu his (Ferrell 's) 
name, and the11 collr.ey to the plaintiff the parcel he had purchased. 
Upon this arrallpeme~it being comlnunicated to tlie plaintiff he assented 
thereto, and tlicrc~upo~i Standridge transfe~*red a11d assigned his interest 
i n  the whole tract of land. and the plaintif'f g:~\ e hiin 111) liis COT enmit, 
and Ferrell promised the plaintiff to gise him his coreliarit and obliga- 
tion to obtain the grant from the State and to conrev to the plaintiff i n  
fee tlw part of t h ~  land .which the plaintiff had purchased and 
paid for, but he failed to do so by reason of his sudden death a (286) 
few days thereafter. A ~ e r d i c t  was rendered for the plaintiff for  
the 7-alue of the l a ~ l d  upo11 an agreement that  if tlie court should think 
the plaintiff was liot eiititled to recover upon those facts, the verdict 
should be sct aside a d  a nonsuit entered. This was subsequent17 done, 
and the plaintiff appealed. 

RTFFIS, (I. J .  The l)lailitiff may h a w  relief in another forum against 
the heirs of Ferrell upon the ground that, by the n-ritteii contract with 
Standridge, the plaintiff had n d i d  equitable title to the land, and that  
by Ferrell's purc~hase, with notice of the plaintiff's title, lie became his 
trustee, m ~ d  is liable as snch, notwith~tanding the plaintiff had can- 
celed Standridge'% c o ~  tnant  upon Ferrc~ll's promise to give his own, and 

197 



I N  THE SUPREME COURT. 

his being prevented from doing so by the act of God. But  as an  inde- 
pendent verbal promise from Ferrell to the plaintiff to execute a cove- 
nant  or obligation to the plaintiff to conrey the land, the contract is  
within the statute of frauds and the plaintiff cannot maintain an action 
a t  law on it. The words are that "all contracts to sell or  conTep any 
lands, or  any interest in or  concerning them, shall be void unless such 
contract be put i n  writing and signed by the party to be charged there- 
with." The plaintiff's counsel admits that  if Ferrell's promise had been 
to convey the land to the plaintiff, no action ~ o u l d  lic on it. But  a dis- 
tinction is taken that  the nromise is not of that kind. but is to execute a 
ral id obligation, binding upon [him] thereafter to conve>-, which is sup- 
posed not to be within the statute. But  the Court is  clearly of the con- 
trary opinion, for both the obligation to conre. thc land and the prom- 
ise to pire the obligation are "concerning" land and 11-ithin the words of 

the act. Indeed it would be absurd to sav that  an oral promise 
(28'7) to conrep land is yoid, but that  a promise that  the part? will 

thcrcaftcr bind himself to conrey the Iwnd is ralid. Brit the same 
reason, although the promise to pay the debt of another be roid under 
the tenth section of the act, a promise to give a bond for the debt would 
be good-which cannot be. Such a construction xi~ould be a palpable 
evasion of the statute and let in all the wi ls  against which i t  is  directed. 

PER Cc RISII. No error. 

DEX O Y  DEMISE OF WILLIAM R. FEIMESTER P. THOMAS H. McRORIE. 

1. Where a deed of tru\t conveying a debtor's propert) for the patisfactioii of 
certain creditors is nrcessarj to cupport an action agninqt persons claim- 
inq as purchaqers under ewcntioni against the qrantor. and it is not 
fhown that. independent of the property conveyed. the grantor hacl enough 
a t  the date of the deed to satisfy other creditors. the party relyinq upon 
the deed must lrroduce evidence of the esiste~lce of the del)t\ therein men- 
tioned, as the bonds, notes, judgments, etc,  or at least of such an amount 
of them as mill show prima facze that the transn~tion wac bonrc fide. 

2. When this prima fncic evidence has been given by the erantee. the OII ILS of 
proving any fraud alleged to impet~vh the derd is thrown upon the party 
alleging such fraud. 

A h ' ~ ~ - t ~  from 8 e t t [ e ,  ,I., at  IRE~ELL Fal l  Term, 1850. 
One James R. Feimester was seized of the premises in fee, and 

(28s) on 17 February, 1847, in consideration of $5,  as expressed in the 
deed. he con~eycd them to the lessor of the plaintiff in fee, upon 

trust to sell them and pay certain debts mentioned in the deed aud 
therein stated to be due on notes and bonds made b -  the bargainor to  
sundry persons specified. James R. Feimester owed n number of debts 
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to other persons a t  the execution of the deed vhich  11-ere not secured in  
it,  and the deed purported to conwy the premises and all the personal 
effects of the bargainor. and assip11 all debts due to him. Upon some of 
the debts thus left out. judgments ve re  taken before a justice of the 
peace. arid executions l e ~  ied or1 the pri,rnises in Xay,  1847. a i d  at the 
sheriff's sale the dcfendaiit became the purchaser and took :t deed. At 
tlie trial, on riot guilty lileaded, after c~idellce of the cas? us abore 
stated, the c.oniisel for the defrrldant i~isisted that  as he was a purcliaser 
under tlie judgnlents and cxccutions of creditors, the plaintiff ought to 
gire eridcilce that  the debts enumerated in the deed of trnst, or some 
of them. n-erc subsistilip at  the time the deed was executed so as to 
render it n l i d  as against judprlierit creditors. His  Honor decalared that  
to be his opinion. but the plaintiff declined producing an!- of the bonds 
or notes nlelltioned in the deed and submitted to a nonsnit aild aplie:d~d. 

Rr - rns .  C. J. -1s the l)laintifT g a l e  no e~ idence  tliitt his barpaillor 
retained property sufficient for the satisfaction of his other creditors a t  
the time hc  mad^ the deed, it wonld, by force of those acts of 1715 and 
1840, be r o d  as against those creditors uliless founded ul~oii an adequate 
1-alnable consid(wition. That  position cannot be contested. But it is 
acreed that the debts mentioned ill the deed constitute ;I sufficient 

u 

co~isidcrwtioli to render the deed b o ~ c r  f idr and suit:iin it. So 1689) 
they ~i-onlcl if the plaiutiff had made it appear that those debts 
existed. for it llns becn o f tm held that  deeds of trust of this kind are 
not inralid h r  rcssoil of the 11omina1 smn stated ill them to h n ~ e  been 
paid by tllc, truitec ill order to make the instrunlent operatile ilncler 
the statute of usw, Imt that recourse Inn- be had to the debts to s i~pp lp  
the co~lsidcixtiol~ nec2e~s:try to the bo~cn  f idrs of the deed mhich would 

debts. for if the deed, illstead of 1~url)orting to be :r rnortg:yc or deed 
of t r i~s t  for the sccn~.ity of &bts ~)urpor tcd  to ~ J P  ail absolute co~~rcyancc: 
for an adequate consideratioil in nlontay paid, the deed itself would not 
be c.~idrl~cct. ns :rgainst purchasers or creditors, that :11ly part of the 
nlont7- \ \ a s  ~ ~ l i t i ,  b u t  tile b ;~rgai l~rc  n-ould be obligcd to prove t l ~ c  fact 
a1;~ i i i t l c~ .  C ' l t r ~ / ~ c ~ ~ / l  1 . .  J I c ( ; i ~ r z . s i ~ ~ / .  15 S. C.,  89. Of conrse, it  i s  equally 
iiccessnry the t r u s t t ~  ill rilpl)ort of this deed should slion. the debts it 
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deed in the place of the pecuniary consideration ill the other. The 
Court does not mean to lay it down that  the debts must be traced back 
1)- the trustee to their origin, so as in the first instalice to be con- 
clusiwly established to be b o r u  fidc, for, to the purpose uilder discus- . 
sion, the securities for the debts, as judgments, bonds or notes, iu theni- 
selves, create debts, and, therefore, they prima facie sustain the deed 
until impeached by its being shown that they were gireil for pretended 
and not true debts. I I u f n e r  c. IrzuZn, 26 S. C., 529. But the onus  is 
clearly on him who sets up title under the deed to give the prima facie 
evidence of the existence of the debts in the schedule, or  some of them 

at least, by producing and proving the eridei~ces of them as 
(290) constituting the bona fide consideration necessary to support the 

deed. Indeed, if the law did not impose that  duty on that side 
it would be almost impossible for the other side to inrestigate the origin 
and subsistence of tlie alleged debts, and fraudulent and false recitals 
would be alloxved to establish their t ru th  against those whom it is  the 
purpose of the lam to protect. 

PER C TRIA 31. ,Iffirmed. 

Ci ted:  H o d g ~ s  1 . .  Lassiter 96 K. C., 356; Barber  1 % .  R i r f a l o ,  122 N. C., 
131, 134. 

DOE OX I)ED.IISE OF ISAAC LYERLY T. CLAUDIUS B. WHEELER. 

The date of a derd or other writing is pruwi f w i c  evidence of tlie time of its 
execution, upon the princ.iple that the :rctt.; of ever) persou ill transttcting 
business are presumed to I)e consistent n-ith truth, in the alwe~ice of any 
motive for falsehood. 

,IPPEAL from Bat t l e ,  J., at  ROWAN Spring Term, 1851. 
Ejectment. The facts are stated in the opinion. 

Craig and 0 s b o r . n ~  for plaintif f .  
B o y d e n  for d ~ f e n d a n t .  

(291) PEARSON, J. The lessor claimed title under a sheriff's sale and 
deed. The demise was on 6 Sovember, 1848. The deed was 

dated on the same day. 
The defendant contended that  the date of the deed was no eridence 

that  i t  mas executed on that  day, and the plaintiff could not recorer 
without proving that  it was executed on the day i t  bore date. 

Thc court charged that  the date of the deed was prima fncir evidence 
of the time of its execution. To this the defendant excepts, 11-hich is 
the only point made in the case. 
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Tliere is  110 error. The  date of the deed or other TI-riting is prin~lc 
j a ck  e\idence of the tinle of its execution, upon thr general principle 
that  the acts of crery person in trarisncting business are presunied to be 
coi~sistent wit11 truth in the absence of :my motire for falsehood. 

PER C'I.RI.\JI. S o  error. 

It i u  error in R jud-e to lear-r i t  tu the jury to decide who rr-ere the lieir. of :I 

clec.eavi1 11erion That i\ a que\tion of law for tllp tleteruii~~,ition of the 
court 

A l r r ~ i ~  from Ellis, .J.. a t  XE( 1 i L E S l l l ~ ~  Special Term, l q 5 l .  
Ejectrnel~t. Plca : S o t  guilty. The facts are stated in the opinioli. 

PEARWS, ,J. The caqc is rery  long 111d presents marl? points. Most 
.of them are not stated distinctly, and Tve prcfer to put tlie decision upon 
one, in vllicll t l i ~ r e  is mairifcst error. 

Tliere art3 some t~i7enty lessors, ~ h o  claim as the heirs at law of one 
David Bradford. J r .  D a d  Bradford, Sr.,  died in 1779, having derised 
the land sued for, as the plaintiff alleges, to his son, the wid  D a d  
Bradford, J r .  ; and to show tliat, the plaintiff esanlincd one George 
Erwin, r h o  w o r e  that "said l)a~rid died without children" (he does not 
state the time of his death),  ( ' lcarii~g t n o  brothers. James and Xicllacl 
Bradford." H e  also swore D a ~ i d  died in possession of the land, and 
that  t h e  l r ssors  o f  t h e  plaintif W P I Y  t h ~  h c i r s  at  luu. o f  anid D a r i d  
B r a d f o r d ,  .Tr. H e  further sxore he k n e ~  all of the children of the said 
James and ~ l i c h a c l  except two whom he had never seen, but he had 
frequently h a r d  those two spoken of in the family and amolig the rela- 
tions as the children of the said Michael and James. H e  also swore that 
J amrs  and Michacl, escept two whom lie had never seen, but lie had 
riess was the lnlcle of Darid,  J:rmes, and Xichael. I I e  also swore that 
I l a ~ i d  Uradforcl. J r . .  had sisters and other brothers besides James and 
Xiellael. There was no proof of their death. 
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The defendant moved his Honor to charge "that there was no evi- 
dence that any of the lessors of the plaintiff were the heirs at law of 
Darid Bradford, Jr . ,  and that the statement of the witness Erwin that 
they were his heirs at law was not a question of fact but one of law to 
be decided by the court and could not be prored by a witness in  that 
w a ~ . "  

His Honor refused to give the instruction, but told the jury i t  was 
true that ~ v h o  were the heirs at  law of a deceased person was a question 

of law and not one of fact to be proved by witnesses, yet if the 
(283) jury could collect from the testimony offered in the case that the 

lessors of the plaintiff were the heirs at law of Darid Bradford, 
Jr . ,  they should find for the plaintiff on that point. 

I n  this there is error. His Honor correctly decided that the heirs at  
law of a deceased person are to be ascertained as a question of law 
according to the canons of descent in force at time of his death; but he 
then leares it to the jury to "collect from the testimony that the lessors 
m r e  the heirs of Darid Bradford," thus committing a double error by 
leal-ing a question of law to the j u r ~  and by leaving a question to the 
jury in reference to ~i-hich there was no eridence. 

PER PI-RIAAI. 17enire de  novo. 

f ' i f c t l :  - l Io ,~. ison 1%. XcLazlghlin, 88 S. C., 255 ; K e r l e e  T .  Corpen ing ,  
9; S. C'.. 334. 

.JAMES HICE v. JOHN WOODARD. 

If n judge omit< to charge upon a point precmted hp the evidence, it is no 
error unlec< he is requected to give the charge But if he makes a charge 
a~ainct  law, it is rrror. u ~ ~ l e w  it be upon a mere abstract proposition and 
it iq apparent upon the whole ca\e that it could not hare misled the jury. 

APPE 11, from Dick, .T., at PSX(EY Fall Term, 1550. 
Trorer for four cattle. Tlie plaintiff prorcd that in 1838 the cattle 

were Ie~ ied  on and about to be sold under an execution in faror of one 
Iiay against olie Landers. 011 the dap of sale the cattle were brought to 
t l ~  inuster ground (the placc appointed for the sale) by the wife of 

Landers. She sold them to the plaintiff for the price of $30.75, 
(294) ~rh ich  he paid to the officer and satisfied the execution, and then 

told her she might take them home and use them nntil he called 
for them. 

The defcndant proTed that in 1843 he, as a constable. held a judgment 
and esecutiou against Landers and levied on the cattle and sold them, 
a i d  that thc cattle had remained in the possessiou of Landers from the 
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time they vere  taken hoine by his TI-ife in 1838 up to the time of thr  
lery. H e  also prol-ed h -  Ray that  some time after Mrs. Landers had 
made the sale to thc plaintiff, witness wid  to him "he doubted if he had 
got a good title by his plirchase from Mrs. Laliders." Plaintiff replied. 
"he did not care, for his money had been paid back to him, or nearly so." 
H e  also proTed b -  one l letralf  that  the plaintiff told him "Landers had 
agreed to work for him until the money a d ~ a n c e d  was repaid, and he 
~vished witness to tell Landers that if he did not come and I\-ork he v o d d  
take the cattle :In ag." 

The court cliarped ('that the plaintiff acquired no title to the cattle 
1~ his 11urchaie from Mrs. Landers unless her husband had authorized 
her to sell at or before the sale. or had wbseqnently :~sseuted to i t ;  that  
there n-as no eridcncc that he had authorized his v i f e  to sell a t  or be- 
fore the salc. ,lor wnc tl,c ,, aii!j c / d c r i c . p  t l z ~ l t  J I P  hat1  w i d  a n y t h i n g  or1 
t h ~  s u b  jec f m f t c i -  t l ic  scllc ; that if the jury b~liewcl from the testinlony 
of Raj- all(! Xctcnlf that the l)l:til~tiff liad entered into an arrangeillwt 
~vit l i  Landers wbiequent to the sale that Landers vns  to IT-ork for the 
l~laintiff until his w21pes amounted to the price paid for the cattle, and 
they further be l ic~ed that Landers had done the 1%-ork as agreed on, the 
plaintiff v a s  not entitled to recol er. Hen- that v7as the? were to decide 
from the testimony of Rar and Netcalf and the additional fact that  
Landers had been in possession of the cattle from the time they were 
taken honie until the l c n -  h- the defendant, a period of bet~veen four 
and f i ~  e year'." (295) 

T'erdict for the defend2nlt. a ~ i d  the plaintiff ap1)ealed. 

PEAK SO^. J. The only diffirult- IT-C h a ~ e  is to put x construction 
npon the charge. I f  his Honor meant there ~ w s  no e~ idence  of a rati- 
fication of :I sale, clearly there is error. for tlie testimony of Ray  and 
Metcalf, and tlic f2ic.t that the wife took the cattle honie and the hnshand 
kept them in his possession for four or fire ycars, was the strongest kind 
of eridencc. The 'trnrtnre of tlie sn~tcnce  farors this co~rstrnctio~l- 
"the plaintiff acquired 110 titlc imlcas the hmband had authorized liiq 
wife to sell at or before the sale or had snbsequently assented to i t :  
there i i  no cridenre that he anthorizcd the sale. nor is there :mr c~ i- 
dence t h a t  he  s i t b s ~ r ~ u r n f l , / /  a s s e u t e d  t o  it." This is v h a t  the ordcr of 
the sentence called for. and r e  are at a loss to conceive n.hy h r  1iscc1 the 
words "that he had wid anything 011 thca wbject :tfter tlic sale," e s r ~ p t  
on the supposition that  11e considered then1 as meaning tlie same thinp. 
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This must be so unless he meant to drop "a part of the idea" and dcpart 
from the order of the sentence. 

If the meaning is, that to constitute a subsequent assent, it was neces- 
sary lie should hare said something on the subject after the sale, there 
is error, because an assent can be implied from acts as well as words. 
But taking the words literally, there is error, for there was evidence that 
he had said something on the subject after the sale. The defendant's 
owl witnesses prove that the plaintiff and Landers had bee11 talking on 
the subject. 

I t  is suggested that in the latter part of the charge a ratification is 
assumed, and thus all objection to the former part is rcmored. I t  is 
true, the jury are told if they believe there was a subsequent agreement, 
that Landers should repay the price in work, and he did so, then the 

plaintiff is not entitled to recover. But here the charge stops, 
(296) m d  in any point of \-iew in which the case is presented the plain- 

tiff is not  ~ n t i t l e d  t o  rpcorer. Usually when thc jury are charged 
that if a certain fact is established, the plaintiff is not entitled to recover, 
it is implied that otherwise he is entitled to recorer; but when this 
alternative branch of the proposition is required to remorc a grouud of 
objection to a preceding part of the charge, it is necessary that it should 
be expressed and not be left to implication. I n  this case, if his Honor 
had gone on to say, "but uiiless the defendant has satisfied the jury that 
Landers did in fact repay the plaintiff by work, then he is entitled to 
recover," the objection might hare been removed. As it is, we think the 
plaintiff has good cause to complain of the manner in which the case 
was put to the jury. 

I f  a judge omits to charge upon a point presented by the eridence, it 
is no error unless he is requested to give the charge. But if he makes a 
charge against law it is error unless it be upon a mere abstract propo- 
sition and it is apparent upon the whole case that it could not have mis- 
led the jury. 

PER C r<n~anr. T'enire de noro.  

Ci ted:  8. 1 % .  Cardu~el l ,  44 K. C., 249; S. z.. Robbins, 48 K. C., 255: 
H u f f m a n  1,. W u l k e r ,  83 N.  C., 415; B r o w n  7%. Cal lo~cay ,  90 N.  C., 119; 
T e r r y  1 , .  R. R., 91 N. C., 242; S. z.. Bai ley ,  100 S. C., 534; X c K i n n o r ~  
z.. Lllorrison, 104 S. C., 363. 



S. C.1 AUGUST TERX, 1 h 3 1 .  

1Vllel1 ;i m i l l  built ;L lxi l  fence u 1 ~ 1 r ~  a l~ie(.tx of 1:lntl to \\-liicll he l ~ t l  rio title. 
:111il the owilcSr of the> li11111 r t m ~ o ~ w l  tllp rails and kel~t  ~~oss rss io~i  of them. 
the fornler 1 ~ s  110 riglit of ac+ioii ;~g;ri~lqt the, 1;itrer uuless tllr r r i n o ~ : ~ l  has 
11 iw1  e#ec.tril 113- 11 I~ r i> :~c l~  of the ~ ~ t ~ a c . c %  

SASH, ,J. T h e  charge of his  Honiir  affiriris a principle ~vliich r e  thiiik 
cannot be nlaintained. The in~t r l i c t ion  to  the jn rg  was that  ((notwith- 
s tanding t h e  defendant\ had ,illowed title to  the  laiid upon which the  
fence stood. yet thc philitiff conld recdorcr if he  had  h i l t  the fence with 

20.5 
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his on-11 ~ x i l s  :111tl liad vossessio~~ of tlii, land, a i d  if ths tlefendants took 
1 1  : I  7'111: :~ction is in t r o ~ e r ,  in nliich it is eswntial to prove 
11rolw1.ty in the  lain in tiff and a right of 1,o~zehsion at the t m e  of the con- 
v ~ r i i o ~ ~ ,  i111d this property may l x  either :rl:sohite or  spccial; and npon 
thi' latter 211 artion ma? be maii~tained again>t a wrongdoer, hut riot 
against t11e r ig l~t fu l  owiler. 2 Star. on ET., 1485. The sole question, 
ther~,  in this case is, 111 wliorn was the legal title to the rai ls? I n  whom 
mai the leqal possessiol~ :l The fence was built by tlic plaintiff on the 
land of the defe~iilalits nitliout thcir c20nsent. I t  becomes, by the act of 
bnildirlg, a par t  of the f ~ c d i o l d  of the defendants upon the common law 
maxim, cu j z rs  i,$t s o l ~ r m ,  e j u s  es t  Itsqur ucl coelltm. I f  the defendants 
had brought 311 action of ejectment against the plaintiff for  the land 

they would h a w  recorered it upon the admitted facts of the case, 
(999) and with i t  all that  was npon it constituting a par t  of the free- 

hold. Could the defendant in that  action hare  justified a rcmoval 
of the fence to land belonging to hirnself? Certainly not. Seither,  in 
this case, can the l,lair~tiff maintain this action against the defendants 
for conrerting tlie rails to their use. They, i n  law, belonged to them, 
and they had a right to take t lmn  ill such a way as not to violate the 
peace. X u r c h i s o ~ ~  1 % .  TT7kilo, 30 S. C., 52. There cannot be two adrer- 
sary rights existing in different persons a t  the same time. 

There was error in his EIo~lor's charge for which the judgment is 

.I. C .  Mi ESTTRE v. BURGESS JlcENTYIIE. 

.\~,i,i. 11, from S~ t t l c ,  .I., at R ~ T H E R F O R U  Spring Term, 1851. 

. \ - i i ~ r i l ~ t  Iwoi~ghi to rwol er $200, ])art of the price of a negro named 
.Jnllo, nl l icl~ tlic, 1)laiiitiff nllcges 11c had sold and conveyed to the 

(300) dcfendarit. The facts are set forth in tlie opinion. 



r , I llc dcfei~clw~lt 0 8 ( w d  e7 iclence t c l ~ ( l i l ~ e  to pro7 c that  the 111y1.0 mas 
ulisolulcl, and that  the  plaintiff k11cw it a t  the t ime of the wlc,  and  that  
ill col~sequcrice of 11c.r i~lisol~ndnexs the 11i.gro J V C I ~  "crlmosl wortlliess." 
He also prored  t h a t  some t v o  montlis af ter  he  discovered the misonnd- 
ness, lic offeretl to w t u r n  tlie i ~ e g r o  alid insisted upon rescindin: the coil- 
tract.  

T h e  d v f ~ ~ i d i ~ l i t ' s  C V I U I I S C ~  r l~ored the  court to clrarpr tha t  if t l ~ c  plain- 
tiff h a d  practiced :I fr~111d upon him, lic had. a r ight  to rescind t h e  con- 
t ract  and  retur11 the ~ ic~gro ,  and  liis ofler to do so discllarped llim f r o m  
al l  liabilito. Second, tha t  if there was a pa16:1l f:~illn.e of the, cwr>ider- 

this pri~i1crz.c' 11c anlst stilndntc fo r  i t  c ~ s l ) ~ ~ c ~ l y  :I.: :I pa r t  of tlri. c20~itr:~ct,  
othel~wisc t l ~ c  remedy g i ~ m  hy t l ~ c  c2ommon I:I\T- is a11 :~ct ion foi, dalli- 
ages ulmn tllc. n:ll.ixntv or f1)r. dc,i4t.  Ti~c.i.c. is n o  inipiicd c o ~ i c l i t i o ~ ~  
th:!t he  niny r.i$nl.!l t l ~ c  pl,opc~l~,v if i t  ti!nr.: ont to  l)c ~ i~! . :o l~~r t l .  Irwv 
woulel this  d o i ~ t ~ . i l ~ e  opisr:ltc? If t l ~ c  ~~roirc .~.  i.: art11all~- paid. tlic, 11~011-  
e r ty  may  I)c t c i ~ d c l d  and the c*olrlr.ac.t i .ewilr t ld:  I I L I ~  if i t  is $ ,>c*~~ret l  by 
hollcl, this  inlplicd riyht docs lrot exist. S o  olri. n-lro got's so  f : ~ r  as to p:ly 
tli? pric.ra I I I X ~  rescai~rd t11r ! Y I I I ~ I W ~ :  b11t O I I C  n110 111!,r(,1y .:emrty i ts  p q -  
mcwt had  no s11el1 r i ~ h t .  This  i3 :111s11r(l. Si~clr L I I I  i&:r TT-:IS z1(11.:!11c(~l 
as  far back :is the tinw of T.ord Ilaii.:fii~ltl. I t  \\.:IS the11 rc.l~nl;id. autl 



I S  THE SUPREME COURT. [34 

>I(  I:\  I >  RE I .  \ I (  J ; \ T X I { E  

has ilercr since bcm revived except to a very limited extent. I'ozoer 1 . .  

TT'~lls, ('owper, $18. There the plaintiff had exchanged a mare for the 
t l e f c i~da~~ t ' s  I~orse and giren £20 as boot. Thc horse being unso l~ i~d ,  the 
plaintiff tendered h i n ~  to the defrndaut and demanded the mare and 
moutJr, which was refused, and he brought trorer  for  the mare and an 
action for rrlollcy had and  rec.eived for the £90, treating the contract as 
rcsciilded. The Court held both actions were misconceived. The 
remedy as by an actior~ for the deceit, and the plaintiff was ~~onsu i t ed .  

The passage citcd from 2 Kent's Corn., 3'76, to shorn that  this 
1:102) doctrine has becii rerived is not exl~ressed with sufficient clearness 

to confine, the idca, as rer iwd,  within its Tery narrow limits. 
T h p  cuscs go only this f:ir. I f  one, not /lcr~.in~ sCJen t h e m ,  ortlws goods 
of a certain description a t  a certain price, and the goods sent do not 
answer the description, he may return them, or offer to return them, 
withi11 a reasonable time and rescind the contract; o r  if he uses them, 
he rrlay mitigate the damage in an action for the price, because the 
vrndor cannot amend a n  actioii on the special contract, as the goods do 
not a~~swel .  the dcscription, and must declare upoil a " q u a ~ z t u m  vale- 
hnnt," a ~ ~ d  then the price agreed to be gircn will be the standard by 
which to measure thc damage according to this rule:  I f  goods answer- 
ing the description be worth the price agreed on, how m u c h  l ~ s s  are 
those goods ~ v o r t h ?  Farmer 1 . .  Francis, ante, 282. 

The dc fc i~da i~ t  has no right to complain of the first par t  of the charge. 
TVP coirrnr in thc Inttcr part. The  fact that  the negro was unsound 

a ~ ~ d  her ~ a l u c  to some extent impaired ought not to h a w  brcn allowed 
to rcdilcc, the damage. I f  a deceit was prarticed, the defendant has his 
reniedy. I t  would be inconrenient, and the plaintiff's case ~ o u l d  be 
madc too corn])licatrd, if the jury, mhilc trying his case, mw required 
to go illto thc trial of an action of dercit a t  the instance of the defend- 
ant, which action the plaintiff is ilot presnmcd to have come prepared 
to defend. Besides, suppose the damages are reduced in the manner 
herpe attempted, and the defendant should after~vards bring his action of 
deceit, hon. is the plaintiff to avail himself of that  f ac t ?  Washbuim 1 . .  

Picot,  14 N. C., 390; Caldwell I . .  S m i t h ,  20 R. C., 193. 
I t  may bc proper to add, the same reasoning which supports the roll- 

clusioll that the defendant was not a t  liberty to reduce the damage by 
p r o ~ i n g  the negro to be unsound to a limited extent, will also sup- 

(303) port t h r  conclusion that  the defendant could ~ ~ o t  defeat the action 
by p r o ~ i n g  the negro to be so urlsound as  to be worth nothing, the 

only difference being in the degrce of the unsoundness. I n  fact, the 
charge is inconsistent. I t  amounts to this: if the negro was so unsonnd 
as to be of no ralue, the plaintiff is not entitled to recorer; but if she 
\vas worth allything-5 cents, for instance--the plaintiff is  entitled to 
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recover $200 and interest, ~ ~ l l e r e a s ,  up011 the principle assumed, the 
recorery sliould have been only 5 cents.  

Although there are some loose expressions to the contrary, tlie true 
principle is this:  when the property bargained for is delivered, an  action 
for tlie przce a , q r r ~ d  otl cannot be defeated except i n  cases where, if the 
money had been paid, ~t might be recoTered back in all action "for 
money had and receired." There must be a total failure of consider- 
ation and not :L mere right to recover damages, although the damage 
may amount to the 17-hole price. F o r  instance, if the property is re- 
tained by mutual cullsel~t, or if it  is ilerer delirered, or if a counterfeit 
bill he received, an action for the price agreed to be paid may be de- 
feated, otl~erwise, if the property is deli7 ered, although i t  turns out to 
be unsound aud of no d u e ,  or if the bill he genuine, although upon an  
insolwnt bank. I n  these rases the reception of the property or of the 
bank bill is a consideration to support the promise to pay the price 
agreed 011. and the defendant must resort to the warranty, if he had the 
prudence to require one, or to his ac.tion for the deceit if one was prac- 
ticed. 

It is suggested that  to allov- the action to be defeated b -  shbwing that  
the property n as so unsound a i  to be of no \ alue wonld prc\ ent a niulti- 
plicity of suits. The same suggestion may be mads in favor of allomilig 
the damage to be reduced by showinq ul~soundness to a limited extent; 
but neithcr call be al lo~red n-lthout a ~ i o l a t i o n  of principle for thc rea- 
sons above stated. 

I t  ~ ~ o u l d  ha\  e bee11 a saving of time in the case under consider- (304) 
ation had all the e d e n c e  in reference to the unsound~ess  of the 
negro been rejected as irrelerant. 

PEH C I  ~1 \ \ I .  S o  error. 

( ' i f c c l .  3/0,1,1 I . .  Piprc!g, 46 S. C. ,  132 ; TTJaldo 1 . .  Halsc y, 4S S. C., 
108; f l o h h ~  1. I?itlrlick, 50 S. C., 81; Ruines I > .  D t d  e ,  id., 155 ; I?.o?l 
Cu. I.. Holt. 64 1. C., 338: Smith 1.. Lqrc', ibitl., 440; .Jolctisoil r .  Smitli, 
86 S .  C'.. 3 1 .  

1. As the  Legisl:~ture may constitute tn-o counties ont of one. it nlay also. a s  
incident to tha t  power. direct ;I fa i r  i ~ n d  reasoni~hle division to be m;~de  
between them of any fund Irefore r:~isetl 11$ levies on the  inhabitants of 
110th the counties in common. and to 11rorirle for  enforcing p:~yment thereof 
Iry those who h a r e  i t  in hand. 

2. Intmpretntion b!- the  Court of the . r r ~ r n l  acts relatin- to the division of 
the countiec of T,incolll. C:~tawh:t. and Union. 
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_II~PEAL from f l l l is ,  .J., at  ? \ I m ~ ~ ~ h s u r n c  Spring Term, 1849. 

Rr FTIS, C'. J .  '1'11(~ dwlaratioil ib in debt for  $948.13 2-3. P lea :  1 1 2  

d r h c f .  I t  was wbnrittcd to thc Snl)erio;. Court i ~ p o n  a case :(greed, with 
a pro~is ion  for ml apl)eal to thiq ( ' o i~ r t  by eithcr party. Tllc facts are 

as follows: 1 1 1  March, 18-12. th;. coinrty ronrt of Lincoln laid a 
(80.5) tax for the purl)osc of raising :I f111id for b~iildirlg a cour t l i o~m ' 

and j ;~ i l  in tlint c.ollnt-. Ti1 thc. scassio~l of 1842 the C e n ~ r a l  As- 
wiibly paswl  a11 act cstal)liilri~rg Cntnwba ( 'onnty out of a portion of 
Li~rcohi, and 1)- a sul)plen~tlrtal act of the same year (chapter 9 )  it  IS 

m:lc.tetl that tlrc comrt;- trustee of C1trta\\7ba, or  such officer aq the c .on~~ty  
conrt of that co1111ty might appoint. should be anthorizcd to demand and 
r ece i~c  from the cwnilt\- trnrtec, or such officci. of Lincoln Collnty as 

. might ha l e  the fund irl charge, sncli m~ourr ts  as had been collected from 
tllc citiznis rt,sidtwt witlrin thc~ bounds of Catawba for the 1)m.posr of 
c%rectil~g :r trew conrthoiise in Lincoln, and that thc trustee or such officer 
of Li~lcol~i  d1oiild pay 01 cr oil demand said amount thus collcctcd from 
mid 1):iid h\  thc~ i11h:rl)itants of ('atamba. Li t  the time of passil~g the 
acts of 1842, n part of the fund, to wit, $1,200, had been collcctcd from 
the citizc~rs of t11:lt 1);~rt of Liricwln wlricll formed Catawba axid from 
the ot1lt.r c.itize11s of T,inco111. The colurty trrlstec, of Catawba, in 1813, 
hron&t : I ~ I  actio~l agai~lst tlrc sheriff of T,incolii, who then had the fund 
irr charge for a certain part tllcreof ;IS tlre proportion to which Catawba 
was entitled imtltlr tlrc ;rct :rboxc n~en t io~ lcd ;  and the same pendcd some 
time :111d l d ' o ~ ~  t11c crct*iioli of (:a4ton Coilnty as Iicrcinafter mcrltioned, 
n.11~11 it :~l)atc~l  1)y 11rt. dcath of tlrc sheriff, a ~ r d  it has not becn r e ~ i ~ e d  

miglrt 11;11(~ tlrc fiurd in charge, two-thirds of all the moneys 
(206) n1iic.h had tlicn hce11 collccted from the citizens resident mithirl 

tlir limits of Li~lcohi since March, 1842, for  the purpose of erect- 
ing a ~ i cw co~ntliouse and jail in Lincoln, and that  the treasurer of pitb- 
lie hiiildings, or other such officer of Lincoln, to pay oT7er two-thirds of 
the moll(.. a s  aforesaid; tlir county trustee, or such officer as the county 



court of Gastoll riiigllt apl~oirlt, was autliorizcd to sue for and recover 
the sanw, to br approp~ia tcd  to the building of a courtlrouse a i d  jail ill 
the coni~ty of Gastoll. The whole sum raised lulder the order of I incoln 
County Court made a t  Alarc.11 Term, lS l2 ,  was $2.i23.521i17 whereof the 
sum of $1,200 h:id her11 al111lied by order of the county court ill pa jmcnt  
of the debts of L i l~co l~ l  Coimty before the passing of the said acts of 
1846 establishi~~g Gastorr and sul)plmwi~t:~l t l ~ r ~ . i ~ t o  Or1 3 March, 1847, 
tlre defendant as apl)oil~tcd t ~ w r s ~ ~ r c r  of public. buildil~ga for Liilcoln, 
and received from the fornlcr treasnrer as part of the said fund the 
sum of 40 cellts ill ca4i7 a i d  boiids give11 by sundry lwsorls to arrionl~t 
of $1,421.7052, tlirlr clnc, a r d  he hrld tlre samc on the 5th day of the 
sanir rnoiitlr, n'lieu tlie l~ re se~ i t  p1:liutiff derlialrded of him the sum of 
$1,813.68 as the two-thirds of tlic mlrde fund of $2,723.53 to which 
the ~)lniirtif'f alleged Gaston to be entitled. B e t w e c ~ ~  5 March aud 1 No- 
vernher, 1847, the dtlfei~d:~at collccred oil the said bonds the sum of 
$607.68, and cxpcniicd tlic, s:mc undc.r orders of Lincoln County Court 
towards the bnildirrg of :r, public. jail i l l  IJirlcoln; and 011 1 lYorernber, 
1847, tlw dc4clrclant had in his limds, :is part  of the said fund, tlrc sum 
of $230.30 in cash arid part of tlic said bonds remaining unpaid to the 
amomlt of $814.10; and then the p r c w ~ t  plaintift dernaridcd of llirn tlie 
sun1 of $91P.12 8-3 as thc sli:~re of Gastoil Coulrty of the said fund nn- 
e s p n ~ d e d  :it the erection of thnt county: and aftermardq the TI-hole 
of thcx said sum of $814.10 wts  r c r c i ~ e d  a i d  csperldcil by the de- (307) 
f e ~ ~ d ; r ~ ~ t  lmtlcr tlrc ordcrs of the coul~tv c20urt of Li~lcolrr t owa~ds  
the ln~il t l i~ic of tlre said jail in thnt cwnnty. Tlw plaintif-l' was dnlp 
appointed by the county c20nrt of ( h s t o ~ ~ ,  at Fcl ruary  'l't~rni, 1847, 
t reawrcr  of public buildii~qs for that colnlty, with special directions and 
authority to der~ii i~~cl  a l ~ d  r c w ~ i w  the rno~ley to wliich tliat conntp he- 
camc entitlid 1111tlcr tlie hcforc 111c.11tioned statntw; aild the defer~dal~t  
haviilq d"scd to pav lrim it117 p r t  of thr  iliniS den~:iiidcd by him, he 
bronqllt tllis ;rc.tio~l ill Al~r i l ,  1848. 

I t  mas agiwd by the par tic^ that if tllt~ ro~ l r t  ~110nld be of opinion 
the ~)l:ri~ltifl' n7:ls ci~titlcd to r c ~ o \ c ~ r  IF IY>;ISOII of his first dema~rtl, there 
slro~lld b~ jntlgmellt for hini for  thc itin1 of $943.12 2-3, with interest 
thereon ft.0111 3 JIiirch, 1847, 01. for sw11 other ~ C S S  snrn as the c20nrt 
might think tlic pl:ri~~tifl' rut i t l id to rei3ol r r ;  ant1 if the court should be 
of opinion t l ~ c  plai~ltiff w i s  11ot mtitlecl to IT(W\ ~r thereon, but was 
entitled bv rcxaso1i of his sccol~d dcnland, that their judgmrnt shonld be 
given for $ 6 1 2 . 3  1-3, with interest from 1 Sovcmber, 1847, or for  such 
other less sum to wlric-11 the plaintiff rnight I)c entitled; hut tliat if the 
court should be of opinion thc plaintiff mas not entitled to recovrr any- 
thing from the clcfendarrt, t11e1-r, should be jlldgnlent for  the defendant, 
and  that  ill ex11 case the cost slrould follow the judgment. The Supe- 
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rior Court rendered judgment for the defendant, and the plaintiff ap- 
pealed. The point principally discussed at the bar was as to validity 
of the grant to Gaston of money raised by the order of the court of 
Lincoln. Indeed, considering the two counties as the real parties, one 
xvould think that the object of' the controversy was to have the rights of 
the counties declared, so that each might do or receive what pertains to 
it, and, therefore, that the parties should consider that the only material 
point. Upon it the Court apprehends there is no doubt. Unquestionably, 

the Legislature can dixide an existing county so as to make two, 
(308) or to unite two counties so as to make one. I t  is a political power 

necessary to a convenient local police and also to the general wel- 
fare, and seems to be inherent in the legislatixe authority unless pro- 
hibited by the Constitution. There is no such prohibition in the Con- 
stitution of this State, and these powers hax-e been habitually exercised 
by the 1,cgislature. Incidental to them is the further power of provid- 
ing for. the ddr:iying of the necessary expenses arising out of county 
organization and thc administration of county police. I t  may be true 
that upon the principle of the inviolability of property consecrated by 
our fundamental law and in the minds of our people, the Legislature 
cannot direct funds levied by one county or municipal corporation from 
the uses of those who raised i t  to that of another wholly unconnected 
with them. But that point need not be mooted, as it does not arise 
here, and it is not to be supposed that there will ever be such legislative 
action as will raise it. I f ,  however, two counties, for example, be united 
by a new name, it is clear that the contributions of their citizens then 
in tlie hands of county officers ought not to be lost by leaving the fund 
v i th  tlie officers without any authority in the new county to recover it. 
I t  is, then, a wholesome and necessary function of the law-making power 
to provide in this new state of things for the accountability of the officers 
having the funds to those whom they originally belonged and who 
remain justly entitled to it as the means of saving them from again im- 
posing on themselres new levies to meet the indispensable expenditures 
of their new condition. By the same reason, it must belong to the Legis- 
lature, which makes two counties out of one, to make also a fair and 
reasonable dirision betxx~een them of any fund before raised by levies on 
inhabitants of both the counties in common and to provide for enforcing 
payment thereof by those who have i t  in hand. That power is likewise 
necessary, and it is perfectly just when fairly exercised. But it is said 

i t  may be abused, and when it is that the courts are bound to in- 
(309) terpose and protect the citizens from even legislative wrong, and 

that there are here an apparent inequality and unreasonableness 
in the disposition of the fund, but the difficulty is that i t  cannot be judi- 
cially perceired that the provisions of the statute are unreasonable and 
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unjust. The reasonalr)lcness of the enactments depends upon a variety 
of coi~sideratioi~s wlii(~2i maF properly influence the mind of the Legis- 
lature, but carmot be judicially ascertained or acted on. I t  may depend 
m~icli oil the proportion of territory, population, and wealth falling 
within the respcrti~ e coulit~es, raising a presumption that a large part 
of tlie fuiid had bccn draw11 from the property or people of one of the 
countirs, mid therefore ongl~t to go to it. A material circumstance may - also be that the expenditures oil pcrnilanent publicerections in that part 
of the territory forinilig one of the counties were greater than in the 
other, as i l l  building a courthouse, jail, bridges, or poorhouse. As the 
people of the new cou~ity contributed their quota to those l)urpos~s, it 
may be entirely just that they should, upon the division, have a larger 
portion of a fund happening to be on hand than they contributed to 
that particular fund, in order to bring them up to an equality in respect 
to their public erections. I t  is thus a case in which there is no certain 
measure of the shams the tmo counties ought to receive, but one for the 
exercise of a sound discretion by a just l awgi~er ;  and, of course, if 
there bc an a b u s ~  of po~ver in its exercise, i t  is like most other cases of 
such abuse, beyond judicial perception or redress-as, for example, in 
the case of taxation. The right of Gaston County to the fund, as against 
Lincoln, must, therefore, be sustained to the extent of the grant. Other 
questions were made: whether the action will lie, and if so, for what 
sum there should be judgment? The opinion of tlie Court is tliat it lies 
for any sum tlmt w:17 in the defendant's hands which belonged to Gaston 
under the statute, and which, at the dcinand or at  any time after- 
wards, the defenda~~t  ought to hare paid to the plaintiff for Gas- (310) 
ton. I t  was objected that the defendant was the officer of Lincoln 
and bound to account to that county for mhaterer money he received in 
his ofice, and to nay the same as the court of that county might order, 
and, therefore, that n i l  order of the justice n7as requisite to tlie comple- 
tion of the plaintiff's right. That is trne in ~efercncc to a fund belong- 
ing to Lincoln, but the defendant's duty in respect to the part which the 
act allots to Gaston is 11ot subjcct to the control of the justices of Lin- 
coln. I t  may bc tliat the defendant, on poing out of office, should trans- 
fer the fund to liis successor if not before made dircctlp liable to Gaston 
by snit or dcinand; but in rrfrrcnce to tllc sun1 belonging to Gaston 
under the act, the defendant's liability to Lincoln was discharged and 
that to Gaston arose by tlic statute. at all events, upon the demand, for 
the legislative power to grant the thing imports that of prescribing the 
mode of rccei~ ing or recorcring it. In respect to the sum assigned to 
Gaston, the act rnakcs the defendant the bailiff of that county, and on 
his failure to pay it to the perqon appointed to receive it, the statnte 
expressly gires to that person an actioii for it, which map be maintained 
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as any other ac.tio11 giren by statute for thr  be~rrfit either of the party 
suing or of another. Tt was urged further that, by the admissions in 
the case agreed, thcl plaii~tiff callnot recowr either of the sums in  numcro 
which he drma~ltlcd, and this action for a tliffcwnt sum and one not de- 
mandrd will not l i ~ .  Rlit it  was not requisite that the plaintiff should 
demand a ~mrticular  sum iir order to h a w  his action. The act does not 
fix an exact amount, bnt g iws  a certaiil proportioi~ of a fund that m s  in 
its nature ~ i n c c r t a i ~ ~ .  Ere11 in an action of debt less than thc sum de- 
niancled in the dxlara t ion  may in s i ~ h  a caw be rccorered. Dozcd 7%. 

,Crawell ,  14 S. C., 185. J i u c l ~  more can thc sum recovered be different 
from that demal~dcd in puis. The d e m a ~ ~ d  n a s  ~ o t  necessary to 

(311) entitle tlir plaintiff to  an,^ sum in particular, hilt if a t  all, i t  was 
for the sole purpose of notice of the claim of Gaston and of the 

plaintiff's authority to r rwi re  the money so as to cwablc tllr defendant 
to pay withoiit snit. 

Tt was noxt said that the action cmnot  be maintained because, n~i th-  
out the tlcfendai~t's defanlt, the fund consisted of bonds mheli the de- 
mand was made for pa,micrlt in money. Rut that does not answer the 
plaintiff's case a t  the commencement of the suit. We arcx not to say 
what ~vould hare  bccn the remrdy at the time of the demautl and refusal. 
I n  point of fact, lie waited after demand until the defendant had con- 
verted the securities into money or disposed of them as moncv for the 
nse of Lincoln, and therefore the plaintiff was then entitled to rerowr 
in debt. 

But, upon the facts : I ~ I - c P ~ ,  the precisc sun1 due to Gaston c*annot be 
ascertained, and, thrrefore, there cannot be judgment on the case in 
faror  of either party. The reason is, that prior to the grant to Gaston, 
there was one to Ca ta~rba  of so mlich of the fund as had been lcried for 
building a courthouse in Lincoln, and had been collected between March 
and the third h1onda~- of S o ~ e m b e r .  1942, from such citizens of Li~rcoln 
as, upon the division, fell into Catawba. T l i ~  siibscquent act in faror  
of Gaston nmst receiw the reasonable co~istrllction, xrhich will let i t  
stand consistcntlv with the previous grant to Catawha, for it cannot be 
snpposed the Legislatnre meant to interfere v i t h  the rights of Catawba, 
on which Gaston had no claim, nor, oil the other hand, meant that Lin- 
coln should pay over again to Gaston the money which i t  must h a r e  
hem assumed Lincoln had either then paid or, at all erents, was bound 
to pay to Catawba. The grant to Gaston, then, must be understood to 
be for two-thirds of the fund raised for buildiug a lien7 courthouse and 
jail in Lincoln after deducting them from the grant to Catawba. I t  is, 
therefore, immaterial to this co~ltrorersy whether Catawba has recovered 

or relinquished her portion, since, in effect, that  TIXS excepted out 
(312) of the fund in the first place and Gaston's diridend comes out of 
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the rcsitl~le. S o w  t l i ~  aniount thus esccpted is undefined, so that it can- 
not be told what the residnc is after tlie satisfactio~l of Catawba's claim. 
The case agreed stat ts  o111y that before thc year 1842 the sum of $1,200 
was collected for hot11 tllc' ~) l~r l )osr~s  of buildii~g a courthouse and jail i n  
L i ~ ~ c o l n  from all tlie citimws of Liwoln bdorc  thc dir isio~l t l iw rl~actcd, 
but it docs not state ~ d ~ ( ~ t l l ( ~ r  t h e  W:IS any distinction bct~wri l  that  
part of the fund which was to l)ay for buildiug the courthouse and that 
for  the %jail, or if PO, h o ~ v  n111ch n-as raised for o11e purposc a ~ r d  how 
much for the other; nor does it state IIOW rrilwll of the sum, of $1,200 
thus raised ill 1846, for. eitllcr or both of those pmbposcs, v7;ls paid by 
those liring or1 the Catawba sitit, of the line. Before the jury on ? t i 1  
d e l ~ ~ t ,  eridence mag be g i~e l r  by tlrc de fe l~da~ i t  on those poil~ts, so as to 
adjust tlie 1,rol)er deduction to he made 011 accoul~t of t h  g r u ~ i t  to 
Catax&a. a i ~ d  of the s l m  not thus sl~owil to belong to Catawba, hc i t  
more or Icss, the plaintiff onglit to recorrr two-thirds, provided it be 
within the sum deninildcil ill the drclnration, and also does not (meed 
the sum in the haiitls of the tl(~f(~l~d:trlt. T t  is co~~jec tured  r e ry  confi- 
dently that tlic snrn thus to be f o ~ u ~ t l  due to thc plaintiff will escccd that  
demanded in the declar:itio~~, riz., $!448.12 2-3, which is also tile larger 
snm for wliicl~ ill :irF c:tsc2 jr tdgnic~~~t n-as, by the caw :rgrced, to he g i w n  
for the plaintiff, and, therefow, it is rtyyettecl that the coritro~ersy can- 
11ot be tcrnlil~ated by a jldgmcllt for that sum at oncr. Rut it cannot 
be done, I)wause the Col~r t  is unable to see certainly that it n-odd be 
riglit 1,' reasoll of the ragncncw of the statement in refcrenc<~ to the 
sum bcloi~gi~rg to ('atawba. I t  is tnle, the rase stattls that  $1,200 of the 
fund was spent ill p y i n p  tllc debt5 of Lincoln before the act of 1846, 
but i t  docs not ap1)ear that  it was the same $1,200 which was collected 
in  1842, or that this last sum 11ad becn kept sepmatcd from the 
residue of tlie f~nlcl ;  liellce we arc1 n ~ ~ a h l e  to disconl~wt the clairil (313) 

that out of it the l,laii~tifY is absolntc l~  entitled to any 1)articnlar sum. 
The result is that there callnot be judgment for t 1 1 ~  defendalrt, because 
it is c e r t a i ~ ~  t!lat li(1 is illdebted to t l ~ c  plaintiff, and that there must be 
judyme~lt a g a i ~ ~ s t  him for some a m o u ~ ~ t  ; yet jndgrrieut ca11not bc giren 
here agail~st  liinl because,, hy reason of the irn1)crfection of the case 
agrrcd, it cn~r~ lo t  he asrc~rtaii~od in ~ v h a t  sum in particular lic is indebted. 
The jndgrncnt niust, thcwforc~, be rerersed and the c:~use r e m a n d d  with 
directions for a r ~ t l i t . ~  to t r r  the issues. 
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JOHN P. HOUSTOK v. CHARLES STARSES. 

In :In action for a breach of covenant in a warranty of the sou~ltlness of a 
s b v r ,  the 1)l;iintiff mny show what the slave afterwards rolcl for. to aid 
the jury il l  e4timatinq the tlamaxes. 

AITEAL froin Buttle, J . ,  at UNIOX Spring Term, 1851. 
Covenal~t for the breach of a warranty of soundness in a bill of sale 

of a rlegro woman. The defendant sold the negro to the plaintiff, and 
warranted her soundness. I t  was in evidence that at and before the sale 

the purchaser was apprised that she had symptoms of disease 
(311) upon her, and it was proved she died of consumption, and that 

shc had at the time of the sale the disease upon her. The defend- 
ant conteirded that the covenant did not extend to that disease upon the 
allegcd principle that a general warranty does not extend to aisible de- 
fects. The judge held that no defect except such as was apparent to the 
senses could bc excluded from the operation of the corenant, and so 
chargcd. There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 

T h o n ~ p s o i ~  crnd Wilson for  plainti[[.  
Osborrtr a n d  I f z r t ch in son  for d e f e n d a n t .  

SASH, J. The defendant has no reason to complain of the opinion 
upon this point. I t  was as favorable to him as it could be. 

I n  the course of the trial the plaintiff offered evidence to show that 
he had, by his agent, sold the negro in Mississippi for $175. This was 
objected to by the defendant's counsel as incompetent on the question of 
damages. The objection was overruled and the testimony admitted. 
The witness then, in answer to a question, stated that in her diseased 
state, the negro was not worth more th:m $75 or $100. 

r l I here was no error in the admission of the evidence. The plaintiff 
was at liberty to show he had sold the slaxe and, as a fact, to prove what 
he got for her. I t  did not establish her value, but was a fact proper to 
be laid before the jury in the assessment of damages. The inquiry was, 
what was the extent of the illjury the plaintiff had sustained? and the 
measure was the difference of the d u e  of the negro as sound and dis- 
eased as slie was, to. be estimated by what slie would bring in market. 
I f  the purchaser has sold, what he got for her may or may uot assist the 
jurv in estimating the damages. I t  is a fact he mag prove. But if the 

c~idence ought not to hare been received, still the judgment 
(315) should not be distnrbed. It has done the defeidant no injllr?, as 

it is evident the jury were not influenced in their verdict by the 
price g i ~ e n ,  but by the value fixed by the witness. 

PER CURISM. S o  error. 
C ' i t c d :  Jortc.s I .  X i a l ,  89 S. C.,  93; J o n e s  v. Call, 93 3. C., 170. 
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DEX o~ DEMISE OF JOSES HIVE v. AMOS COX ET AL. 

On the trial of an ejectment. i t  became importar~t to prore that  thc defend:rnt 
was the trn:~nt of A. To prore this the plaintiff called A. who proved the 
fitct, arlil. on croqb-esa~ni~l:~tiori, l)rodncecl :I conveyance dated more than 

years before the commencement of this suit, and iwore that he had 
Iwm con ti nu all^. in the peaceable :u~d adverse possession. The wulluel for 
the l)laiutib mas then about to urge to the jury that A's  testi~uony a s  to 
the time he ol~lainecl said deed was false, and that  the deed was antedated. 
The court informed the counsel that a s  he had introduced A. a s  a witness, 
he c;ould not tliscrcdit him before the jury; that he might have prored hy 
other tc%tinlo~ly that the witness was mistalien, and that  tlle facts were 
otherwise. The c m ~ r t  1)crmittetl the deed to be given to the jury for their 
inspection. that the! mirrht dctern~ine from the face of it  whether it  was 
antetl:~ttvl or not. The court then in\tructed the jury thnt if they believed. 
from ;III inul)ection of the tlerd, that it had not I)etw in existelice for seven 
years or more I ~ e f o ~ e  the action mai brought. they should find for the 
1)laintiff: but it (lid not lie ill the m o ~ ~ t h  of the 1)l;tintiE to M Y  that his 
witneb-, A .  was u ~ ~ u o r t h y  of credit, :1nd l?nrticuln~ly as  the plaintiff was 
not entitlet1 to recover, u111ess that 11x1 t of A '. teitimonj ill  elation to 
the yo..es4on wits bcliercd. The plaintiff had 110 right to ask them to be- 
lieve \o much of A '.; testimony as  was ill his favor and to discredit him 
a s  to the balance 

1. Held ,  that thc. cliarxe of a judze shoultl be ta1w11 as  :I whole; that a11 he 
s : ~ p  1ipo11 :IIIJ  olle pnrtic.ular ~ioint should 11e talien together, nnd thnt thus 
viewing it, the. clln~ye of the judge in thi.; cir-e was correct. 

2. The party l~rotluc.i~~i. :I ~ ~ i t r l t . < \  shall not Ije a1lowr.d to prove him rorrupt. 
He ma) prow that hc is mi<tal ie~~,  or that thc fa(+ sworn to is othcr than 
is rel)rcw~tet l  11y liini. 

3. There is n rlistincTion between discrediting ;I witness and showing that  the 
fclcts arc tliSScrt~~~t from \vli;~t he has re:~rrscnttd them. In  the latter case. 
the tlisclwliti~~: of thc w i t ~ ~ e s s  is ii~cidelitill. not ~ ~ ~ . i n ~ i ~ r y .  The eritlence 
~ n i q  I)(, diser(~~lit(v1 and th(1 integrity of the w i t ~ ~ ~ s s  renx~in n~li~npeaclied. 

Sas r r ,  J. 'l'l~c o111j- q w s t i o n  presented by tlir, case is  a s  to the cliargc 
of the  court hclow and  thc rclmarks made to tlie counsel. T h e  case i s  : 
A n  executiou ma3 leried upon the  land  in q ~ ~ c s t i o n  as  the  property of 
one Joseph L. Ray ,  and  a t  the sale the  plaintiff became the  purchaser. 
T h e  ar t ion ;s broi lgl~t  :qaiust  tlw tenant i n  l~ossession, Ainos Cox, t h e  
def(.lidant; : l ~ i c l  i t  b ( ~ a m c  i m 1 ) o r t a ~ t  to tllc plaintiff to  s h o ~  t h a t  h e  was 
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HI( F: u. ('ox. 

tlle t e ~ l a i ~ t  of Ray .  To pro le  thi i .  Xny was himself called and  proved 
tlic f x t .  171)oli h i<  crabs-esamiiintioi~. lie stated t h a t  a t  tlie t ime of t h e  
sale he Iiad 110 legal title. but that  he acquired it  af terwards,  and  pro-  
duced a colixeyallce \il~ic>li bore date  more than  s e w n  years before the 
c~ominc~~~c~rrnel l t  of tlii* *nit,  a11d tha t  he  liad bccli continuallv i n  t h e  
lware:~l)le a i ~ d  a c l ~  crse ~ ) o , s e s s s i o ~ ~  CII cr  since. 

The  co ln lv l  of the. ~ ) l a ~ i i t i f f  the11 p~wposed to I I I ~ P  t o  t 7 ~ ~  jum/ t l iat 
R a - ' i  testinloll- 21s to  the t ime he obtained said deed war fa lw,  and t h a t  
the dccd n-a* antedated. The  court i i~ forn ied  tlie counsel tha t  as  he liad 
i ~ ~ t r o d n c c d  Ra?- 21s a n it11c.s~) h e  could not discredit h i m  before the j u r y ;  

t l ~ a t  hc might h a r e  p ro led  hv other  t ~ s t i m o n y  t h a t  the  r i t n e s s  
(317) n a b  rni.takcil a11d thr. facts  l iere  otl~erwise. T h e  courisel then 

m i ~ t t . ~ i d e d  tliat he n a b  a t  liberr. to slion- to  the  jury,  f r o m  the  
fa re  of the  deid,  that  it  n as  antedated, a d  the  conrt permit ted h i m  t o  
g i \ r  the, dwd to  them i o r  their  inspt.ction. Hi- ITonor thcri instructed 
the jury that  if they I)elii.\cd f rom a n  inspectiol; of the deed t h a t  i t  
vr?, n ~ i t ~ d n t r d  :rnd had i ~ o t  hec~n ill esistor~ce seleil e a r s  o r  more before 
t h i i  :1ct1011 \ \ a ,  h r o u g l ~ t ,  t11c11 the! ought to  find f o r  the plaintiff. But 
as the plaiutiff had  iiitroduced the nitnebs Ray ,  i t  did not lic i n  h i s  
n~ont l i  to ha>- lie n:ic u i l n o r t l ~ y  of credlt,  and  part icalar ly as t h e  plain- 
tiff n;i, lint iv~t i t led to ~ w o ~ e r ,  unlcis tha t  par t  of R n j ' s  tes t imonr i n  
r ~ l a t l o ~ ~  T O  tlw Ijossrw*loli n as belie3 ed. T h e  ~ ~ l a i l l t i f f  h a d  n o  r ight  to  
~1.k t l~ t~ i l i  t o  l~ i ' l i e~ i '  $0 n111cli of Ra!'i t c , ~ t i n ~ o ~ i ~ -  as  x a s  in h i s  f a l o r  and  
to di-cri>ilit liim as  to  the balal~ce.  

T l i ~  c 1 i a 1 ~ ~  iy, in  our  ol)iiiion. correct and  sufficientl? c ~ p l i c i t  to  show 
tlir, nic.aiiilig of tllc jliclg,rcl a i ~ d  not to m i ~ l c a i l  the  jury. T h e  general rule  
of el i d m w  on this sii1)ject is t l ~ t  :I p a r t y  .hall not be permitted to  pro- 
duce qe~~ei , ; i l  ( S T  ir1rwc.c to  di,credit his o n n  i~-itnilss. Hc illall not i n  t h a t  
~ i a -  p m ~ c  h i m  to 1~ of ,11cli ?):id c l i a r a ~ t e r  as  n - o d d  rcnder h i m  un-  
~ r o l t l i , ~  of crctlit. I t  n-oliltl b~ a f r a 1 ~ 1  1111011 the  admillistratio11 of jus- 
tice. T3nt the rnlc doe< not ra tc i~ t l  to  the es r lus io l~  of test inlonr  to  show 
that  tlic fa(+ iror.11 to 117 the ~ i t n e s s  a r c  otllcmvibe, o r  to  sho~\ -  by  other  
t c s t i n i o i ~ ~  lion tlir' t ac t>  really arc, f o r  sncl? facts  a r c  elidenee i n  the 
canye Tlic, other TI-itncsics ill .ii(.li case a re  not called to  discredit the  
firit ,  hut tlic iml) i~acl~rucnt  is incident t~l  and  coliscquential only. 2 St. 
. P.. 1 6  T h e  sanic cloctrine is la id clown bl- Just ice Buller  in  h i s  
I '  i t  9 .  1 1 1  I I o l t l < u n r f h  r .  D a r t n z u ~ r t l ~ ,  2 31. and Rob., 153, 
cited bu M r .  Stepheni. Baron  P a r k  obserres tha t  the  p a r t y  calling a 
v i t i~esh  r a i i ~ ~ o t ,  if he p i w  testinioiij- ~ ~ i i f a ~ o r a b l e  to  h im,  p rore  t h a t  he 
1x1s gilr.11 a different account of thc mat te r  before, f o r  the object of t h e  

(I\ idence is  to di.;credit h im,  and  hc lays it  d o ~ n  '(as a clear r u l e  
(31s) that  a par ty  has  110 right to put  a wit i~ess  into the  box as  a wit- 

lies. of c r d t ,  :r~id n - h e ~  lie gives u n f a ~ o r a b l e  c ~ i d e n c e  to  call  
21 S 
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witncssc.~ to discredit liinr." To tlic same efect  are the opinions of all 
the Judges ill the case of h 7 1 1 ~ t .  1 % .  . lmbiosc ,  10 I?. C. T,. R., 220. ,111 
thesc anthoriticks itatc that the party calling the x~itness m:ly prove by 
other tcstin~ony that tlw ftrcts are 11ot such as IIP 1l:is S \ T ' O ~ I ,  and they 
adlert  to the (1iffrre1li.c of the rule as to wit~lrssc,s whom the lax- r ~ ~ n k e s  
such and tliosc~ \ \ l~ i ch  the p r t p  produced. Thc former the party is 
compelled to call, as ill c:11es of TI-ills. Re ,  tllercfore, is m d e r  no r~spo11- 
sibility as to tlicir c.haractc>r, arid he may inipc:rcl~ their eridenci~ by 
provi~rg t11t.y arc. 11ot n or-thy of belief. The  latter are witnesses of his 
 ow^ selcctioll. :n~cl, in t 1 1 ~  l a ~ ~ g n a g c  of sorue of the cases, Ii(, has the ~ l i o l c  
world to select from, ailtl stands as tlicir e~idorscr tbat thcp arc w o ~ t h y  
of credit. T o  rrle it is ohrions that thc judge intended, a ~ l d  ill s l t b s t m c ~  
did lay the rulc don 11 to the jury as  s anc t io~~ed  by tlic a~~ thor i t i c s  ahore 
cited. The colnrqcl was stolq)t~l  by the court, assigning as liis reason 
that lie could 11ot diicrcdit liis o w l  wit~rws,  Imt Ilr proccrds and explains 
to the co~ulsrl what lie inigllt l l aw  doll(>-l~e might hare  prowd that  tlie 
witi~ess was r.iisti~k(w, :nrd that the fa t  t\ were otherwise. Rllt his Honor 
lcares no doubt 21s to his mcrn~i l~g,  for. u p o ~ l  the request of counscl, lie 
suffers tlic deed to be llailtld to the j1u.y for inslpcciion, to ascertain 
from it liow thc fn t i  n : ~ s  :is to its date-n yery inlporta~it fact i n  tlir 
rausc-slid he directs them that if thcv beliere, from iilspc~tiou, thcre  
hri l tg H O  o f h ~ r  c c , i r l i ~ ~ ~ c c ,  it had hcen antedated, to find for the plaintiff- 
i n  other nords, to tliron- thc tlwd asidr, put it out of their view. Of 
this portion of tlic~ cliargc~ the plaintiff certainly lias no right to corn- 
plain, and it 1)lniril~- :rntl fully sliows thc n~eal~i l lg  of the judgc in his 
remark to t l ~ c  co111rs~1. The latter part of the c l ~ r g e ,  however, it  is  said 
is contradictory of the first. I do not t l i i l~k so, or, if it  is, i t  is  so in 
appearance o111y. Justice to his Iloilor rtquires that  the charge 
s h o ~ ~ l d  he take11 as :I wholc-that all hc saps 11po11 any olle par- ( R I D )  
ticnlar point shonltl be iakrli togc~tlicr a ~ t d  not as dis jec ta  mcnz- 
bra. I t  is t rue the latter clause niight hare  been omitted without mly 
i ~ i j u r y  to the ~rliole, hnt lookctl a t  wit11 rcfereiicc to what preceded, it is 
but a reiteratioil of its tlifl'erc~it terms 311d as a rorollarp from it.  It 
cannot for a irlomeut be snpposed that his Hoiior i ~ ~ t e ~ l d e d  to takc back 
what hc had statrd in~nlediatc~ly btlfore-that thc, ])arty niight prove the 
fact testified to by I tay  as to the datc of the d c ~ d  not to b(, as he 11ad 
declared it. ,li a result of the nilc co~licnded for hy tlic plaintiff, his 
IIonor goes ml to remark, if adopted, it would lend to the discarding of 
Ray's testimony altogether. Tl i  using tlrc ~vords h(, did, tlie judge in- 
tended to show that the plaintiff was, ill trntli, discrediting his  own 
witrless upon the ground that his e r i d e i ~ r ~  upon the date of the deed was 
corruptly false. Thrx authorities all draw a distinction bet\vecn dis- 
crediting the vitness and showing that  the facts of the case are different 

219 
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from what he has represented them. I n  such case, the discrediting of 
the witness is incidental and not primary, thc evidence may be discred- 
ited and the integrity of the witness remain unimpeached. I t  is nothing 
to the purpose, ill my estirnatioii, to say that if the fact svorn to by 
Ray as to the date of the deed was false, i t  must be corruptly false. 
This x a s  a matter for the jury into which 110 one had a right to inquire. 
T h y  might, upon proper e~idence ,  have found against the deed either 
upon the ground of corruption or mistake. I f  upoil the former, as be- 
fore remarked, the discrediting of the witness would bc incidental; if 
upon the latter, he mould remain unimpeachcd. Mr. Stephens, it is 
true, does say that the rule is still unsettled. So f a r  as authority can 
go, I consider the principle as firmly settled as it can be. I t  is plain 
and intelligible, and the only question is, shall this Court adhere to i t ?  
I see no reason to alter it. I t  forbids the attaining of right ends by 

corrupt means, and thereby contributes to the purity of the ad- 
(820) ministration of justice. The party producing the witness shall 

not be a l lomd to prole him corrupt. H e  may p r o x  he is mis- 
taken or  that the fact sworn to is other than as rcprcscntcd by him. Be- 
lieling that his Honor was sustained both by authority and principle 
in his charge, as we understand his meaning, we cannot say there is 
error in the charge, nor are we willing to u~isettle a rule of eridence of 
so much in~portance in practice and of so long standing because it ought 
to h a ~ e  been originall- otherwise settled. 

RT-FFIS, C. J. I concur in affirming the judgment. 

PE.\HSO\-, J .  I think it evideilt from what v a s  said during the trial 
and in the charge that his Honor was in  error as to the law of evidence 
in two particulars. This error would as a natural consequence communi- 
cate itself to the charge and have a tendcncy to nlislead the jury. 

I t  was formerly considered to be a settled rule of evidence that a 
party v:as not a t  libert- in ally XT a)- to discredit his ow11 n~itncss. I f  he 
called him it KIS for "better or for worse," and lie was bound by what 
hc sx70re. TTis Honor seems to have been of this opinion. 

,, l l lc  rule has nwer  heen changed in onc particular. A party is not at  
l i b e r t ~  to disercdit his ow11 n-itness b -  pro\ ing his g ~ n e r a l  character to 
be bad, because, by calling hinz as his vdtness, he rouched for his good 
gcnrral clinracter and cannot be heard to say that 11c attempted a fraud 
on the jnry by calling a witi~ess ~ ~ h o ,  from his general character, was 
not worthy of credit. But it has certainly been changed in this particu- 
lar. When a party is compelled by law to call a witness, as a subscrib- 
ing wituess to a deed or d l ,  if the ~ ~ i h l e s s  denies that Ilc attested the 
instrument, he m y  be discredited by proof that he is perjured, and that 



S. C.] AUGUST TERM, 1851. 

he did n-itness it and subscribe his name as an attesting witness. (321) 
1,ozi~ I.. J o l i f .  1 Bl., 365;  I ' p t c ~  1.. Rah ing ton ,  2 Strange, 1069. 

Nore  rwciit1~- i t  has been cllanged in another particular. I f  a par ty  
calls a IT-itness ~ 1 1 o  is not a subscribillg witness, and is, therefore, not 
forced on him by lmv, a i d  he prores a fuct i n  t h e  cause against the 
party calling him. the lmrty may disc+redit him by calling other witnesses 
to proye the fact in contradictioil to his oath, and the reason given is 
'(that the o t l ~ r r  \iitrlrsers are called to prove a fact in the cause, and not 
directly to discredit the first witness, but the impeachment of his credit 
is iiicideiltal and colisequential oilly." E r w ~  I . .  , l m b r o s ~ ,  10 C. L., 220. 

Still more recentl- i n  :ittempt has been made to change the rule in 
another particular, and thus, i n  effect, to abolish it and allow a party to 
discredit a r i tness  called by liimself, with the exception that  he is  not 
a t  liberty to do so by proving him to be a mail of bad yelaera1 character 
for the reason stated abore, which is aclmittcd on all sides to be a sound 

' one. I n  3d Chit t- 's  General Prwctict, 896, it is said, "still to be a dis- 
puted point vhetller a party can be allowed to cliscrrdit h i s  o w n  wit- 
ness." The witness proved a fact against thc plaintiff who called him, 
and the question 13-as, if he conld be discredited by proof, that  he had 
stated tllr fact to the plaintiff's attorney, whose business i t  T i m  to pre- 
13are the evidence and \rho took down this n~itness' statement i n  writing 
and read i t  to him. a l ~ d  he then said it was correct, and yet oil the tr ial  
he contradicted it. Dcnman. C. .T.. was of opinion in  the affirmative. 
but Bollantl ,  b.. in the negatire. Fo r  this is cited T17i.ight 1 % .  IlecX.ett, 
1 111. 6. Rob.. -114. ~ i ~ h i c h  is liot in our librarv. Aftermwds. Purl~e ,  
B a r o n .  ill c i t i ~ ~ g  this case, agrees v i t h  Bolland; but he expresses some 
llesitatiqii lion. it  would be if the fact had been called out on cross- 
examination, as it was in our case. U o l d s w o r t h  1 % .  Da~t inmr th ,  2 N. R- 
Rob., 153, cited in 2 S tephe~~s '  X i s i  P r i u s ,  1785. I regret that 1 hare  
llot had t l ~ e  opportunity of seeing Lord Deliman's opinion, for, 
although the question is not presented in  this case, I profess I (322) 
have nerer beell cntirrly satisfied with the reasoning upor1 which 
this part  of the old rule has been retained. I f  a party expccts he can 
prol-e a fact by two 11-itnesses, and calls one who proves it, he may stop; 
hut  if he happen to call the other first and he disprores it, the par ty  
can then call his other witness to prove i t ,  and the result is a flat con- 
tradiction. Why may 1le not be a l lo~wd  to turn the scale by proving 
that  the first witness had made different statements, just as he conld 
ha re  done if that  witness had bee11 called by the cpposite par ty?  Why  
should not the jnr? be put  ill possessioi~ of all the facts and let them 
judge between the witnesses? Will not a knowledge of this impunity 
tempt designing men to put themselves in the way of a party with a 
view to impose on h i m ?  I f  his general character is bad, the par ty  
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iliould t u r n  av-ay f rom h i m ;  but if his c.li:\rai.ter ih good n i~ t l  lie says 
Ire. xi11 1)c able to ] ) r o w  :I fac.t \vliicl~ tlic. p:r~'ty kl~o~v. ;  to 1x1 triw : i d  

n-is11c.s to l)rov(>. v h y  >a to Iiini. you call this  n-itlic.n.s ut youi- ~ ) e r i l .  
111 tliih S ta te  it  is scittltd the S ta te  I I I F I ~  tliscwdit i ts  o \ v ~  \vitnc~sscs hy 

provilig tlitit oli 21 folxier oc*c:rsiori lie lind g i r w  a different account of 

tlir p c c u l ~ c r ~  p701 i t l r i7  of a jury-to ]lass upon tlie credibility of wit- 
~ i i . w - f o r  the reason tha t  juries a r e  cornposed of t ~ ~ ~ e l ~ e  men 15ho a r e  
~ l r r w m e i l  to I I ~ T O  :I knonlcclgc~ of hninian iiirtwc.. ~ l i i c l l  clualifics them 

IIv is rl~cii cro\s-c~aanii11et1. and s \ i7ear~  to a facat direct1:- on tlie side of 
h i ,  i i i t e ~ w t ,  and nliicli g i ~  (w liirii a good title to t h e  lalid i n  controrer,iy. 
h u l ) l ~ w  lie is false as to this  fact.  ,I jilry nonld ,  nr1 rrthcless, b c l i e x ~  
his  ,tdr~ii*iioil of tlie other fact  becanqe it  v o s  c iqr i inst  hiv intertst-a 
stronger ~i1ar:ni ty  of its t ru th  than hi; oath. H i s  IIonor 's  charge a n d  
the applic.:rtio~i of the  rule 1mt the  philitiff i n  this  predicament : I f  the  
t e~ t imor iv  i': t ~ w e ,  the plailitiff c:rlniot r c ~ o \ e r ,  h t m u s c  the  land  beloiigs 
to tli<l n i t i ~ w q ;  if thp tt~stinioiir in  regard to tlic date  of the  deed is not 
ti.licJ. aiitl the ~ ) l a i l ~ t i f l  d iwrrd i t s  tlie niti1eF.s by d i o ~ v i n g  t h a t  i t  x i s  ante- 
dated. i~~:rsrnnc*li as  the deed was niade to the I\-itness, mld he  knew i ts  
true. dntr ,  he  iq thereby sho~im to be perjured a n d  false, a i d  being so i n  
tlii, l ~ u r t i ~ n l a r ,  tlie jury mnst reject the wliole of h i s  testimony arid not 
c , ~  ril e i ~  e credit to  tha t  par t  i n  which lie swore ugainst  lzis i n t e r e s t ;  a n d  



so the plai~ltiff' callnot r c c o ~  cr, brcause lie lias no proof that ('ox ~ v a s  in 
1)ossessioli :IS t l l ~  t c n a ~ ~ t  of the \vitness, and the olily m7ay in ~vhich  the 
jury can find for tlie plaintiff is hp coming to the conclnsio~i t11:tt 
the deed under whir11 tlie wit~lcss was attcnlpting to hold tlie land (321) 
was a ~ l t e d c r t ~ t l  by wzistctki~. 

I tliink t l l ~ r e  s l~o l~ ld  be a r c ~ ~ r i r e  t l c  rtor-o. 
PEI~  C L  I ~ I  ~ A I .  S o  error. 

2. 'l'herefore. \vliertl s1ic.11 :I l ~ u r ( ~ l ~ s ( v  ok~tai~~e(l j~i(lgment ill th(. II :LUI~> of the 
rentlor, alitl tlie sllt~riff tdlec.tet1 thc j~itlgnicwt ir~ld. :iftc'~. 11otic.e by  the 
p111~~11:isw. 11aitI 111o1wy to tlw r(w101.: II ( , l c l .  that he wiis ~ ~ o t ~ r i t l ~ s t a ~ ~ ( l i ~ ~ ~  
:~~~swerxl)lv to the, l ) i~rc. l~;~sn for t l ~  ;IIKIOUII~. 

LIPIT 11,  f r o ~ n  St"tf10, . I . ,  at Br RI<E Spring Term, 1851. 
Assnrnpsit for "nlol~ey had and receired." One Flemi~lg  held a bond 

for $297 011 one, EIolconib and onr, Brigman. Flerning sold the bond to 
the plaintiff's testator, and delivered it to him withoi~t  erldorsernei~t. 
The testator i l ~ s t i t n t ~ d  iuit oli the bo11d in the liarlie of Fleming 
and took jndg~nent,  from which there mas all appt,al, and the drx- (363)  
fendant's intrstatr nrnr swurity for tllr :ippe:~l. 'I'lierr was judg- 
ment against Holconib, Brigmall, and tlic def~ndant ' s  intestat(,. The  
testator sued out rxecntion directed to the slwriff of Pariccy and pnt 
into thc h a ~ l d s  of the defendaut's i~~ tc s t a t c ,  who was then sheriff of 
Yancrp, and directed hinl to rollrct the monry out of Brigmall, and ill- 
formrd him that  he (the testator) had bought the bond from Fleming 
and was entitled to the moncy, and gave him special instructio~ls not ti) 
pay the money to Fleming, but to pap i t  to him. The defendant's intcs- 
ta t r  receired the money f1.on1 Brigman. I t  was demandrd by Fleming, 
who alleged that  there n7cr.e certain conditions annexed to thc sale of 
the bond, :uid the defendant's illtestate paid it to him, taking w bond of 
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indemnity. The plaintiff's testator demanded the moneF of the defend- 
ant's intestate, r h o  refused to pay on the ground that he had paid it to 
Fleming. The defendant's i~itestatc endorsed on the execution, "Satis- 
fied," and returned it to office. Both parties soon afterwards died, and 
this action is brought by the executors of one against the administrators 
of the other. T'pori the a h o ~ e  state of facts the jury returned a rerdict 
for thc plaintiff, subject to the opinion of the court upon a point of law 
reserred as to the plaintiff's right to recover upon the facts in the case. 
His ITonor being of opinion against the plaintiffs, set aside the verdict 
zlnd directed a nonsuit. The plaintiffs appealed. 

-1 rery  a,rd B y n ~ r r n  for p la in t i f f .  
S. TY. TTToodfin a n d  rkr i tkcr  for defendants.  

1% IIIWX, J. AS the intestate was sheriff and also one of the defend- 
a ~ ~ t s  in the execution, he had no power to act in his official capacity. 
The question can, therefore, be presented in a plainer view by relieving 
it from both of those circumstances and treating it as if the testator had 

handed the execution to a third person, who was neither sheriff 
(326) nor one of the defendants, with the instructions above stated; the 

nloiiey is accordingly receired and is   aid to Fleming, and the 
question is. I s  this payment to Fleming an answer to the action? 

Fleming was the legal owner of the bond after the sale and delivery 
to thc tcst:ttor. Ilc n7as also the legal owner of the judgment, had con- 
trol of it, and lnigl~t hare r ~ l ~ a s e d  it at any time d d c  the "rhose in 
action" I\ as in existence. 

The legal effect of the contract of sale and delivery of the boud was 
to constitute the testator an agent of Fleming to recei~e the money, but 
the money rested in the testator as legal owner the moment it was re- 
ceived, for the chose in action, of which Fleming was the legal owner, 
was extinguished by an act which he had authorized to be done, viz., the 
reception of the money, and the money vested in the testator as legal 
owner by force of the contract of sale which thereby became executed 
in the same way as if Fleming had himself receired the money and 
handed it to the testator in execution of the contract. 

I f ,  therefore, the testator had called on Brigman and receired the 
money, it would h a w  been his, and Fleming mould hare had no right to 
it or cause of action for it. 

The circumstance that the testator, instead of going himself, sent the 
defendant's intestate for the money can make no difference. The instant 
he receired it it became the money of the testator, and the payment to 
Fleming ' ' ~ i a s  in  his own wrong." H e  must look to his bond for in- 
demnity. 

2'54 
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PEN CURLZJI. Judgment rcrersed, a i d  judgment for the plaintiffs 
according to the verdict. 

Ci ted:  JIonda?i I * .  Si ler ,  47 K. C., 391; J o h n s o n  v. S ikes ,  49 N.  C., 
70;  C r a w f o t d  1%. TVootl!l, 63 S. C., 103 ; Gibson 2). Smith, id., 105; Kiff v. 
W ~ a i w ,  94 S. Cy., 2 i 8 ;  Rat11; 1 . .  Tlhddel l ,  100 X. C., 343; R e d m o n d  v. 
Xta to~z .  116 S. C., 143. 

J. F. HOKE'S EXECUTORS v. JAhlES CARTER'S ADhIINISTRATORS. 

1. A part)- cannot appeal when the judgment is in his favor just as he 
mmted it. 

- 2. It is only m-hen both lmrtie.: escel)t to t k c  itu7~/nzent c ~ s  erro~zeozts that both 
have a zroui~d for al)l~ral. 

APPEAL from Set t le ,  J . ,  a t  BT-RKE Spring Term, 1851. 
This is the same case which has been decided a t  this term upon the  

appeal of the plaintiffs, and i~ brought up here upon the appeal of the 
defendants u-ith a r i t v  of presentily ail exception because of the rejec- 
tioil of Flenlinp. who was offered by the defendants for the purpose of 
p r o ~ i n g  that  tllc sale and clcli\cLry of tlie bond had certain conditions 
annexed thereto. 

~ 'L.~KSOS, J .  F e  carlnot entertail1 the appeal. The defendants do not  
t w q ~ t  to the judgment. It is just what they asked for-they are not 
"dissatisfied t l~e~*e~vi th ."  How can they appeal? 

It is only n-hen both parties except to t he  judgment cis ~ r ~ o n e o 7 i s  t ha t  
hot11 h x ~ e  a grolii~d for appeal. as in the case of D c r e r ~ u x  v. B u r g w i n ,  
33 S. C.. 490. The defeilda~lt excepted because of error i n  not giving 
judgment ill his faror,  itrid the plaintiff excepted because of error in 
that he was not allowcd interest upon the $1,000 for which he had judg- 
ment. 

The appeal must be disinissed and the defendants will pay the costs 
of appeal. 

PER CT-RIAX. -4ppeal dismissed. 
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The act of A~rem111~ requiring the 1)ayment of certain mouep  by the countg of 
I h c o l n  to the, count) of (:arton (referred to in Locc v. Schc~tck, cfnte, 
304) al)plies only to such I)erwn\ ac 1~1d  tlie fi111(1, or a 1)i~r.t of it, in hand 
a t  the passing of the act, or might hare it afterward\. It does not charge 
one through wllosr hand5 tlle money had mere13 passed, and from wllom 
~t had been talien by the court before the ennctment of the ctatute. 

, ~ P P E A L  from Ellis, .T., at XECKLEXBC'RG Spring Term, 1849. 
This case is similar to that of Lorr c. Schenck, an t e ,  304, except that 

the defendant was appointed county trustee for Lincoln in March, 1846, 
and in the summer after the sheriff of the county, by order of the county 
court, paid to the defendant the sum of $1,200, which he then had of 
the fund raised since March, 1842, for the purpose of building a court- 
house and jail in Lincoln; and except, further, that on or before 1 Sep- 
tember, 1846, the defendant, by order of the county court, disbursed the 
whole of that sum in the payment of debts of Lincoln County, then in- 
cluding what is now Gaston County. After demand made the plaintiff 
brought this suit in the spring of 1848 for $300. There was judgment 
for the defendant on the case agreed, and the plaintiff appealed. 

C r a i g  and L a n d e r  for  p la in t i f f .  
Glrion a ~ d  T h o m p s o n  for  de f endan t .  

R ~ F F I X ,  C. J. The judgment must be affirmed. The act gives an 
action against "the treasurer of public buildings, or such officer of Lin- 
coln as  may h a w  the fund in charge," and it appears that the defendant 

was neither the one nor the other. The act only applies to such 
(329) persons as had the fund, or a part of it, in hand at the pass- 

i i ~ g  of the act, or might hare it afterwards. I t  could not charge 
the defendant upon the ground merely that the money had passed 
through his hands and had been taken from him by the court before the 
enactment of the statute. 

PER CI-HI u r .  Affirmed. 
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STATE V. RUEL JACKSOR'. 

1. An indictment for nialicious mischief must either esprrssly charge malice 
against the owuer or fully otherwise describe the offen~e. 

5. Setting forth ill the iritlictlnent that the act was done "feloniously, willfully, 
and maliciously." without nrerrinq that it T V X ~  done "micchievously," or 
with malice agaiuut the owurr. ic not wllic.inlt. 

APPEAL from U a t t l ~ ,  J., at SUICRY Spring Term, 1851. 
The defendant was indicted for malicious mischief in burning, and 

thereby destroying, two plows and gears, upon the following indictment: 

STATE O F  NORTH CAROLINA-SUTFJ County. 
Superior Court of Law, Fall Term, 1850. 

The jurors for the State, upon their oath, present: That Ruel Jack- 
son, late of the county of Surry, laborer, on the first day of April, 
in  the year of our Lord one thousand eight hundred and fifty, (330) 
with force and arms, in the county aforesaid, into a certain field 
there situate, then and there did enter said field, then being in the pos- 
session of one Winston Fulton, and the said Ruel Jackson, in the field 
aforesaid, two plows and two sets of horse gears, the property of the 
said Winston Fulton, then and there being, then and there feloniously, 
willfully, and maliciously did set fire to and burn, against the form of 
the statute i n  such case made and provided, and against the peace and 
dignity of the State. 

Upoil this indictment the defendant  as convicted, and appealed from 
the judgment on the conviction. The question presented by the case will 
be found ill the opinion of the Court. 

-4 ttorne!j-Gen~ral f o ~  State .  
l?o!/cl~n for. dcfendnnt. 

SASR, J. The defendant is indictcd for malicious mischief in burn- 
ing a couple of plows and gears belonging to the prosecutor. The crime 
consists in the willfnl dpstruction of personal property from actual ill- 
will or rcsen t~n~ut  towards its owner or  possessor. $. 1 % .  Robinson, 20 
S. C., 129 ;  1 B1. Com., 254. The charge of his Honor was in  every 
respect correct. Thtre camot I)(. a doubt that the acts charged upon the 
defcudant, if truc3, amomited to malicious mischief, nor did it make any 
difference where the articles destroyed were found by him, or where 
burnt;  the crime was complete. The judgment, therefore, would be con- 
firmed but for a fatal defect in the indictment itself. There was no 
inotion below to arrest the judgment, and, of course, the indictment was 
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11ot particularly b r o ~ ~ g h t  to the notice of the judge. An indictment is 
a compound of law and fact, and must so set out the offense that  the 
court may be able, without resorting to any e~ idence  dehors, to perceive 

the alleged crime. I t  must be certain to every intent. I t  is of the 
(831) essence of the crime charged against the defendant that  i t  was 

perpetrated from i l l - d l  against the ouner  o f  the propert?/ de- 
s t r o y ~ r l .  I t  is uecessary, therefore, that the indictment should either 
directly charge this malice towards the owner, or  so describe the offense, 
that the court may see that  the charge is sufficiently explicit to support 
itself. 1 Ch. Cr. L., 172; 5'. I . .  C o c k ~ t h u m ,  23 K. C., 381. The indict- 
ment in this case does not charge the crime to ha\-e been perpetrated 
from i n a l i c ~  :{gainst the ov-ner. 111 8. 1 % .  S impson ,  9 K. C., 460, and 
,(I. 1 % .  Scott ,  19 S. C., 35, the Court decide that i t  mas not necessary so 
to la! the offense, because the indictment r a ~  according to the prece- 
dents: but in both those cases the crime mas sufficiently charged without 
those words. The charge in S c o f f ' s  case was, "unla~rfully, ~rickedly, 
maliciously, and misck i~ l~ous ly , "  etc. ; Simpson's,  "unlawfully, ~vickedly, 
maliciously. miuchi~rously," etc. I n  each of those cases the generic term 
designating the crime is used, and. therefore, m7e presume that the prece- 
dents did not call for the express charge of malice against the owner be- 
cause the description contained in the indictment necessarily embraced 
it. I n  the case before us. the word "~nischiecousZ~" is omitted, and the 
description is legally incomplete. I f  the ilidictment had gone 011 mld 
charged malice against the owner tlle chargr n-ould have \)ern sufficie~ltly 
explicit to support itself. Ah indictmcut for malicious mischief must 
either expressly charge malice against the onner or fully otherwise de- 
scribe the offense. Fo r  this defect in the indictment 

PER CORIAX. Judgnleut arrested. 

Cited: 8. c. Jacobs, 47 S. C., 5 6 ;  S. c. Xewb!/ ,  6-1 S. C., 2 5 ;  S. 2%. 

-1Int1tie7, 72 S. C., 202 ; ,C. 1 . .  Hil l ,  79 S. C.. 658 ; ,C. I , .  Skc~cts ,  S9 S. C.. 
548; ,q. r .  Xcirtiil, 1-11 S. C., 838. 

(332) 
DOE EX DEM. JEFFERSOS DULA v. LUCY hIcGHEC. 

When a -rant call. for the line of an old grant, the rule ii that it mu.t go to 
it unlei5 a ~i:rt~ir:~l object or a marked tree i i  called for, and before the 
calls of the junior ?rant can I)e :~.cert:~inetl those of the old mnit he 
located. 

 ah^^.^^ from Batt le ,  J . ,  at  WILKES Spring Term, 1851. 
The facts are set out in the opinion. Judgment for defendant, and 

the plaintiff appealed. 
226 



N. C.] AUGUST TERM, 1851. 

Guion for plaint i , f .  
B o y d e ? ~  for defendant .  

NMH, J .  The action is ejectment. The plaintiff claims under a 
grant issued by the State to him in 1548, which corers the locus i n  quo. 
The defendant introduced a grant from the State to David McGhee, 
dated in 1788, ~vhic~h commenced at the index in the plat and ran around 
to figure 3. I t s  call is for a line thence west, crossing Beaver's Creek 
to a hickory corner on said creek; then south to the beginning. The de- 
fendant then gave in evidence a cor~reyance from David McGhee to his 
son Bluford McGhee, under whom she claims. This deed for the north- 
ern part of the patent has its calls for a chestnut tree on the top of the 
Low Mountain and run around to the corner of the grant at  the figure 3 ; 
and i t  calls thence west to the corner, a hickory; then south to the be- 
ginning. X grant from the State to Bluford McGhee dated in 
1818 was then exhibited. The calls of that grant are, "lying on (333) 
Bearer's Creek, beginning on a hickory on the hillside west of 
the field, being Ellison's (now Horton's) hickory corner, in said M c -  
Ghee's o w n  l ine ;  then west v i th  Ellison's line 62 poles to a gum, poplar 
and a white oak on a ridge; then south to a stake in h i s  o w n  l ine  near  
t h e  conditional corner; then n o r f h  w i t h  h i s  old l ine  t o  t h e  beginning." 
I t  is evident from these calls in the two grants to the McGhees and the 
mesne conreyalice to Bl~rford there is no vacant land between the two 
former. Thc plaiiltiff contends that the third line of the old grant 
stops at  the lctter I) or1 the diagram and runs a direct course to the 
letter C, the defendant that it continues on to A, and then a direct 
course to the index. To the present inquiry, it is not important at  which 
of the two points the tnxc t e ~ r n i n u s  is, for the closing line from that 
point to the index must be the boundary or line of the grant of 1788. 
H o u g h  c. H o r n ,  20 N .  C., 369. The grant to Bluford McGhee calls for 
a beginning i11 his o~vn line and closes the third line at  a stake in his 
old line, and makes the old line his closing line. His father had in 1808 
conreyed to him the northern part of his grant, and the third line runs 
(( west to the corner, a hickoryn--e~identIy meaning the hickory which 

is the t ~ r ~ a i a u s  of the third liite of the grant-and then to the beginning. 
The snrieyor proves that tlic conditional corner mentioned in the con- 
reyance to Bluford McGhee and called for in his grant mas near to the  
letter II ill thr plat and nearly on the line A B. Where a grant calls 
for the line of t l ~ c  older grant, the rule is that it must go to it unless a 
natural object or a marked tree is called for, and before the calls of the 
junior grant call be ascertained, those of the elder must be located. This 
is established bp many decisions. N i l l e r  v. W h i t e ,  3 X. C., 160; . . . .. ... 
1 % .  Her i tage ,  3 S. C., 327; B r a d b e r q  z.. Hooks ,  4 N. C., 443; T a t e  a. 
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,5'ozithnrd, S S. C., 42. S o w  it is claimed by the plaintiff that  the closing 
line of the old grant runs from I), either to the index or to the 

(334) letter C. Tf so, the closing line of Bluford's grant  must go to the 
same, for. by the conveyance to him in 1808, the same line is 

called for. 
S o  error is perce i~ed in the charge of the court. 
PER C L-RIAX. S o  error. 

Ci t rd :  X a s o n  1 % .  XcC'ormick, 75 i\'. C., 2 6 6 ;  JI1rr1-ay 1 % .  S p ~ n c c r ,  88 
3. C., 3 6 1 ;  Hill I .  Dalton, 140 S. C., 13. 

1. Persons may rliange notes for their nlutual ac~commodation. with n view to 
raise inoury 11)- having them discounted. nnd they will respectirely consti- 
t u t e  a c.oneitler;~tion. which n-ill maltc the111 nll binding on t h t ~  makers : 
provitled. ho\~ever .  tha t  they he not mnde n-it11 a view to their  I~eing ille- 
gally discoulitetl. Bnt  a note made to the intellt of lwing legally dis- 
co~intetl for  the accommodation of the  maker 01. the  llngee, or  both of them. 
\I-oultl not Ile obligatory I)ctwcwl the l~ar t ies .  :uld is void in the hnncls of 
one wlio discounts i t  a t  n r a t e  exceeding 6 11rr relit ; and there is  no differ- 
ence between ;L mim's nlalii~lg his on7n note to tlie lentler ant1 getti~i:' a 
friend to  malie n note to himself and his  a as sing tha t  to the  lender. 

2. TT'hrther the lender n-as coi.nizant of the iritention of tlie parties to the note 
or  not i s  not nlaterial ill a question of usury. for the  s ta tu te  has  no pro- 
vision in favor of the assignee. and it is  tlie fact  :ind not the assignee's 
Bnon-ledge of i t  ~ ~ h i c h  (letermines the  ralidity of the instrument. 

APPEAL from Bvf t le ,  .T., a t  IREDELL Spring Term, 1851. 
1)cbt on a bond for $1,300. and the defense was usur-. On the tr ial  

the defendant pare rridcnce that in 11-10 he and his brother, 
(335) FIenrp Fullenrider,  executed to each other sereral promissory 

uotes for tlie purpose of r a i s i ~ ~ p  money thereon b , ~  haying them 
shared or discounted at a greater rate of interest than 6 per cent, and 
that three of the notes for $500 each thus made by the defendant to  
Henry  were passed by the latter to the plaintiff at 15 per cent discount. 
One Miller also deposed that about ten )-ears before the tr ial  the plain- 
tiff delirered to him three notes for $300 each which had been made by 
the dcfendai~t to Henry Fullcnrvider, with the ~vords ' s A ~ ' a t i s t ; ~ d  b~ note" 
written in the face of them by the plaintiff, and directed hinl to give 
them to the defendant, and that  he did ao on the same day, a t  the door of 
the defel~dant's house, and the defendant said when he took tlie notes 
11e TI-odd burn them, a i d  iminediately walked towards the fire for that  
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purposc, and, returning, he said he had burned them, and he was sorry 
he had settled them by giving his b o ~ ~ d  with a surety for them. The 
declarations of the defei~dmnt wert objected to by the plaintiff, but were 
admitted by the court. The defendaint ga \e  further evidence tha t  the 
bond now snrd oil -.as given in place of the three notes passed by Henry  
Fnllenrvider to the plaintiff. 

The counsel for the plaintiff i~lsistcd that, supposing the evidence to 
be true, i t  did not niakc out a case of usury:  first, because the plaintiff 
took the drfcudalit's notes f r o ~ n  Henry Fullenwider without notice of 
any unlawf~d agrcertielit b c t ~ r c w  tile maker and payee; second, because 
Henry  and William, the defe~idant, exchanged notes for the same 
amount, so that  the set of notes of the oile was a good consideration for 
those of the othcr, a i ~ d  each of them had :L right to j ~ a r t  from those pay- 
able to him upon what terms he pleased without making tlie transaction 
ixwrioiis as between the 1)urrhasc~ slid the maker; and, thirdly, because 
the defendant took nl) the original i~otcs and gare  the pres~i i t  bond i n  
lieu thereof, and thc latter security is uot infccted with usury, though 
the notes might hare  been. The court refused to give those in- 
structions and directed tlie jury that if the facts \rere true as (336) 
stated hy the witnesses, the bond was ~isurious. The jury found 
the issue for tlic defclidaut, anld tlie l ) l a i~~ t i f f  appealed from tlle judgment. 

Rr-mrs, C. J. Tlic objwtion to tllc wideucc is  ~mtenable. The  de- 
fetidant had to accoulit for the nonprodnction of the notes a t  the trial, 
and his declaratiou colltc,rrnl)oralieous with the delivery of them to him 
and his going, appare l i t l~ ,  to burn therln, wss proper evidence as tending 
to estahlish th& destruction. I t  is said, homc~er ,  tliat the othcr part  of 
the declaration ought llot to hare  been receircd, because the effect was 
to raise an  iuferencc that those 11otc~ form the consideration of the bond 
sued olr. a i d  tlle party ougllt not to be allowed thus to fabricate evidence 
for himself. Bnt that is not a prop?r ricw of the subject. The witness 
Miller had stated that it :il)lwared O I I  the ~iotes thernsclres, uinder the 
plaiutiff7s o w l  hand, that another scr.urity had bee11 taken in satisfac- 
ti011 of them. Thc dcfeudaut, tlneu, did no more than express repret a t  
having give~n the note thns admitted by the plaintiff. H i s  declaration 
in t roducd  iio II(T rrnatter ill respect to gir ing another security, but 
amounted to his admission mcrely tliat, as stated by the plaintiff, he had 
give11 some security iin lien of those thcn deliyered to him. I t  still lay 
on hini to c o ~ l ~ ~ r ~ t  the prescnt bond with the uotes by the other evidence 
which Ile offered to that point. 
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r I > ~ ~ ~  the main question there seems to be no doubt. Assuming the 
evidence to be true, it  ~ e r y  clearly establishes the usury. I t  is true that  
persons may exchange notes for their mutual accommodation with n 
 vie^^^ to raise money by hal ing  them discounted, and they will respect- 

irelg constitute a consideration which will make them all binding 
( 3 3 7 )  on the makers, pro\ ided, ho~vel er, they be not made with a view 

to their being illegally discounted, but a note made to the intent 
of being usuriolisly discounted for the accorumodation of the maker o r  
paJce, or both of them, would not be obligatory between tlle parties, and 
is  void in the hands of one n h o  discounts i t  at a rate exceeding 6 per 
cent. It is plain, rrlien a man wants to borrow money a t  an illegal rate, 
that  within the mischief and the meaniap of the act there is no differ- 
ence between nlaking his own note to the lender and getting a friend to 
make a note to himself, and his passing that to the lender. The friend's 
note is, in truth, as much made for the borrower's use as his own would 
be, and it is not the less so because a t  the same time he made to his  
friend a note for the same amount to he used hy the friend for a like 
purpose of his own. Each note is, in its concoction and in the use made 
of it, in contravention of the statute, and is avoided by it.  The purposes 
of the set require that. whatel-er shape may be given to the dealings, the 
contract should be held void if in reality there was a lending and borrow- 
ing. I t  follo~vs that every case is open to exidelice of the intent and pur- 
pose ~ i t h  nllich the security is  made. I f  tlle transaction uppear upon 
the evidmet~ to 1)r a co11tr.i~ ame.  ~ m d e r  solor of doing a different and 
lawful thing, of effecting in fact an  illegal borroving and lending, i t  is  
ricious, for the statute applies as ~wll  to indixct  as to  direct modes of 
dealing, and no shift for the purl>osc of veiling the intention can make 
the case different from n borro~ring and leliding in the simplest form, 
prorided that  in substance there Tvas a borron-ing and le~idinp. That  
was the fact here, for the defendant's notcs, being made for the accom- 
modation of his brother Ilenry, had no ~ i t a l i t y .  n ~ c o r d i ~ l g  to the intell- 
tion of those parties, until tlicy passed into the plaintiff's hand for the 
moilea ad\ancrd  by him to I-Iellry. I t  is, therefore, in substance, a bor- 
rowing by the party who was intended to get, arid did get, the nioney 

from the plaintiff upon the discount of the note thus made for 
(338) the nccommodatioil of that part!-. TVhetller the ],laintiff mas 

cognizant of the intelltion of the t n o  Fl~llenrvidery ill making the 
~lotes is not material to the question under c ~ n s i d ~ r a t i o n ,  for the statute 
has no pro1 ision ill fa ror  of the asiignees, anil it is the ~: ICT,  and not thr  
assipnec's knorledge of it,  TI-hich deternliuc.; the ralidit- of the iastru- 
ment. That  is, ci f o r f i o r i ,  trile of an i~l.trlmient lllade for the express 
pnrpose of being uwriously clisconnted 111 the hands of the persol1 who 
thu.. di.icoimt\ it,  tliouph h e  may ]lot b~ p r i ~ y  to the making of the in- 
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strunlent or to the intent with which it was made. I f  it m7ere riot so 
held, the most flimsy device would be allowed to defeat this important 
statute, and, indeed, it might be considered as judicially repealed. These 
positiorls are fully sustained by numerous adjudged cases, and they are 
decisive of this controversy. Floyer  P .  Edwards ,  Cowp., 114; Ru,fin v. 
Armstrong ,  9 N. C., 411; D u n k a m  r .  D a y ,  13 John., 40; * $ f ~ 7 ~ ) 2  L'. Com- 
mission Co., 15 John., 44, 56; Benne t  1 % .  Smith, 15 John., 355. Of 
course, the taking of a new bond by the usurcr hinlself cannot remove 
the taint in the original transaction. I t  was an inherent rice in  it and 
attaches itself to every security taken by the lender, including the illegal 
interest or any part of it. 

PER CI-RIAJI. No error. 

ROBERT POSTES r. ROBERT HESRT. 
(339) 

A purchaser of land is a privy in estate with the Imrgainor, arid has the right, 
mheu necessary, to uue the nnnie of the bxrgainor to effect a recovery in 
ejectment, and :tlso to take possession in hi? name. 

APPEAL from Bailey ,  J . ,  at BUNCOXBE Special Term, 1851. 
Trespass for nlesne profits. The plaintiff read in evidence the record 

,of a recovery ill ejectment. The declaration contained three counts upon 
the several demises of the plaintiff, of Rebecca Posten, and of George 
W. Jones. At the trial the issue on the demise of the plaintiff was alone 
submitted to the jury. The writ of possession recited a recovery on the 
demise of tlie plaintiff. Under it the sheriff put George W. Jones in 
possession, and afterwards this action mas brought. To show a pririty 
of estate between the plaintiff and said Jones, and that tlie latter had 
authority to take possessjon ill tlie i ~ a n ~ e  of the plaintiff, a judgment, 
execution, and sheriff's deed were read in eridence, from which i t  ap- 
peared that the land hnd been sold by the sheriff as the property of 
Posten and was houqht by and conreycd to the said Jones. The saIe 
was made in 1844. The deed was executed ill 1847. 

,I deed fro111 the plaintiff' to Jo~lcs, executed in 1534, was also read in 
evidence. I t  is an ordinary deed of bargain and sale for the consider- 
ation of $600. ,\t the foot of this deed is a inemorandunl tliat Jones is 
to have "full l)ossessiori" at the death of Rebecca Posten. 

The court was of opinion tliat tlie plaintiff had not made out his case 
because there mas no evidence of an entrp bv liim after the recorery in 
'ejectment. Tlie plaintiff submitted to a nonsuit and appealed. 

1. W. I l 'oot l f i~  for  plaittf iff. 
6. R u d e r  n t rd  Henry for d ~ f e n d a n t .  
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Z'EIRWS, ,J. TVlncn this case was before us at August Term, 1850, it 
was decided against the plaintiff upon the ground that  no connection 
had been shown between him and Jones. We think that objection is 
now fully met by the two deeds xvhich were read in evidence. By them 
Jones is made a p r i y  in estate with the plaintiff, and this case is t h e  
ordinary one of a 1)urclias~r who brings ejectment on the demise of t h e  
bargainol- to obviate an objection on account of an  adrerse possession 
at the executio~i of the deed. 

The bareailwe is a p r i ry  in estate, and has the right to use the name 
of the 1)arpainor to effect a recol-ery and to take possession in his name. 

PER C'r-1c1 \>I. Re~er sed .  

j N l )  
THOMAS REATTT r. H. W. COSSER. 

1. 111 a ~~roceetliny to rcc.orer damages for lrondiilg water by a milldm under 
olu' nct of Assembly. the rcmlict of tlie jury a i d  the judgment of the court 
t l le~wn arc conc1usi~-e as to tlie ;~ssessment of damages n p  to the time 
whrni suc.11 jutlglneiit was rendered. 

2. AII  alq~lic:~tion for wlief from tlnmages assessed for II period sul~sequent to 
tllr time of the j~~d-nnriit can only he heard if the dam is take11 away or 
lowerctl. The wirsliirig out of the clla~lnel and other causes of a similar 
l i i~ t l  f~u.ilish ~ i o  reason for abating the damages. 

-\PPF;AL from Battle, J., at CA%~aws . i  Spring Term, 1851. 
At Spriiie, Term, 1849, of Catawba, in a proceeding bv the plaintiff 

against the defendant, ~ i l i o  n x s  the ov-ner of a mill, for  damage by 
rca.;on of the pollding of m t e r  on the land of the plaintiff, the jury 
returned a rcrdict assessing the annual dainage a t  the sum of $70, and 
judgnlent n a s  entered that  the plaintiff recoyer of the defendant the 
sum of F3.50, the executioii to be staved, except for the sum of $140, the 
dan~agr s  aswssed for the tn-o pears commencing on the second Monday 
in  Julie, 1846 (n-hich n-tie one - e a r  prior to the filing of the petition), 
and elidiug on the second Monday in June, 1845. This part  of the judg- 
ment n as  satisfied. 

Thc plaintiff after~vards took out execution, returnable to Spring 
Tcrnl. 1850, for  the $70 dainage from June,  1848, to June, 1849. At 
the return term of the execution (Spring Term, 1850) the defendant 
f i l ~ d  all affidarit, in which he states that  in two weeks after the first find- 

ing of the jury on tlie premiscs in June,  1848, he lo~vered his 
342) dam 36 or 37 illclies, n-licrehk- the TT-ater m s  taken off of tlie l and  
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of the petitioner a i d  no longer did him any damage. Upon this affidavit 
a rille was taken on the plaintiff to show cause why the execution should 
not be set aside. The rule was made returnable to Fall Term, 1850, and 
the amount of the execution was paid into court. At Fall Term, 1850, 
the rule was discharged by his Honor, Judge Battle, who states, that in 
addition to the fact set forth in the affidavit, the defendant offered to 
show that, by the washing out of the cliaiinel of the creek since the ren- 
dition of the judgment and other causes, the water has beell so lowered 
as not to injure thc plaintiff, but he was of opii~ion that the defendant 
could not be permitted to show a n ~ t h i n g  not set out in the affidavit. 
The defeildailt appealed. 

P ~ s n s o s .  J. Lord Coke saps, "good matter nmst be taken adrantaqe 
of in apt time, propcr order, and due form." 

I n  debt upon a former judgment, the defendant cannot avail himself 
of any matter, the hciiefit of wl~ich he could hare had on the first trial. 
So, ulmn a sciw f t r c i c r s  to rer iw a dormant judgment, or upon nrtdita 
guerrln, the ])arty is c~n~finrcl to matter arising since tlie judgment by 
which it has bee11 satisfied, in whole or in part, and is not heard to 
allege any matter existing prior to the judgment upon tlie presumption 
that he has had thc benefit of it. 

The principle is decisive of the present question. I n  1'1cgh 1.. 11'1wcler, 
19 S. C., 50, it is held. "if the jury can see that more or less damages 
hare arisen to the plailitiff at  different times they are at liberty to in- 
crease or dimii~isli t h o s ~  folnid accordingly." I n  that case the wheel of 
the petitioner, wlm owiied a mill abore that of the defendant, was burned 
after the first pear, mrd ill colisequence thereof the damage was greater 
afterwards than during the first year, and the jury assessed the 
damages at 1216 cents for the first pear and at $10 for the annual (343) 
damages aftcrwards. This mas held to be right :[rid according to 
the proper coi t~tm~tior i  of the statutes of 1809 and 1813, for a l t h o q h  
the first statute, whivli pro~ides  for a jury on the premises, seems to 
hare contemplated that the jury would find an arerage sum as the an- 
nual damages, yet when the second statute allowed an appeal to the 
Superior Court and a trial at bar, under which the proceedings would 
most usually be p~ildinp for sereral gears, there was then no reasoli why 
the jury should not find the actual damages up to the time of the trial, 
so as to assess a less slim for the first and a larger sum for the other 
pears, if in fact the dminpe was greater as in the case abore cited, or a 
larger sum for the first and a less for the other years, or none at  all if, 
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during the pending nf tlle proceedings and at any time before the tr ial  
a t  bar the dam was lowered so as to diminis11 the damage or remore i t  
altogether. This ~ v a s  tlle necessary construction, for tlle darn was not 
kept up (say, after the first year) ,  and tlie jury a t  bar were still required 
to assess the ailnual damage, taking no notice of that  f ac t ;  as soon as 
judgment v a s  entered pursuant to the verdict, the defendant must take 
a rule to show cause why it should not he ordered, that  no execution 
iswe, except for the damage of one yeal:. This 11-ould be absurd, and i t  
\i~ould naturally be asked, why could .not this niatter hare  been inquired 
of by the jury so as to let them fix the ac tua l  d a r n a g ~ '  JThy the force 
of assessing high damages, and the instant thereafter having an affidavit 
to strike it all out except for one year?  

111 this case the defendant says he ion-ered his dam in June,  1818, so 
that after that time the r a t e r  did the plaintiff no damage. Why did 
he not p row this npon the trial a t  bar, Spring Term, 1549? That  was 
tlie "apt time," and the jury would. in that case, ha re  assigned no dam- 
ages after June,  184s. H e  cannot now lw heard, upon t h e  principle 

a h o v  nnnouiiced. 
(344) We also concur r i t h  his Honor upon tlle other question, with- 

out deciding on the sufficieilcv .,f the reasoil given by him, that  
"the washing out of the chaiinel aiid.other causes," are not set forth in 
the affida~it ,  for this reason: such ca+s do not conie v i th in  the meaning 
of the statute. The damages are not to he abated if "the dam is kept 
up.)) SO the app1ic:rtion can o n l ~ -  he heard if the dam i s  taken away or 
lowered. I f  tlw queqtion of damages  as ope11 upon every snggestion 
of diminntioi~ fin111 other causes, there n-ould he a contest erery year 
when an execution was applied for, and the petitioner's right IT-ould de- 
pend upon ~rl-hether it had heen a ~ w t  or dry season. 

PER CT-RI.IV. Affirnied. 

T. A. EETTIS r. DATIEI. RESSOLDS 

A Iwnil yiren for mo1ie.v 1o.t nl~ori a n-;rgrr or1 the result of a 1)nl~lic elec.tion. 
though neither of tlie pnrtieq I)e n voter. i. 1,;15eil upon all illeyal concider- 
ation. heinc ncai~~.t public policy. itild i q  therefore void. 

APPEAL from LlicX.  .J.. at Br EKE Fal l  Tcrm. 1SSO. 
Debt on a bond for $100. Tlie defrnse relied oil wa.; under a special 

plea that the bond was given for an  illegal consideration to secure 
money lost upon a bet 011 the election of James K. Polk as President 
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of the United States by the people. The defendant prored that pend- 
ing the election, the plaintiff let him hare a match worth $40, for 
n-hich the defendant was to pay him $125 if James K. Polk was (345) 
elected President of the United States by the people. Gilder this 
agreement the plaintiff delivered to tlie defendant the watch, and the 
defendant deli~ered to the plaintiff a bond for $125 with the abol-e 
coiiditioli expressed therein. After the election the defendant made a 
pq-ment of $25 and executed the bond sued on to secure tlie balance of 
the $125 bond. The jury returned a verdict for the plaintiff, subject 
to the opinion of the court upon the questiou reserl-ed. The court be- 
ing of opinion wit11 the plaiirtiff, lle had judgment, and the defendant 
appealed. 

P ~ a n s o s ,  J. I t  is clear that this 11-as "a bet" upon the result of the 
presidential election; and the bet being lost, by the admission of the 
parties, the bond sued on was executed to secure the balance remaining 
unpaid. I t  was not proren that the parties, or either of them, were 
rotcrs, and no presumption of that fact can be made to aid the defense. 
We are, therefore, to takr it that neither were voters; and the question 
is presented, Can a bond given to secnre moneT7 lost on a wager on the 
reslllt of n presidential c,lection then pending, nladc by persons wllo are 
not I oters, be recowred 2 

I t  is settled that the :~ction cannot he maintained if either of the 
parties is a rotcr. A71cr7 1 , .  H r a m e ,  1 T .  R., 56; h '~rr /~ ,v  r .  RiX,rr, 4 
 johns sol^., 426. We think it callnot be maintained although neitlier of 
the parties is a ~ o t e r ,  and put our 01)inion on the broad ground that 
the wager is against ~mblic policy, and the courts onght not to czonnte- 
nance it by :~iding in the rollectioiz of a bond givcn to secure the moncp 
\VOll. 

Om.s, both Fcderal a l ~ d  State, are representative, republican (346) 
governments, and rest npon elections by the people as "the corner- 
stone." Ercrything--not merely the proper action, but the very &st- 
euce of our institutions-depends on the free and unbiased exercise of 
the electire franchise; and it is manifest that vhaterer has a tendency 
in any wty zulduly to influence elections is against public policy. This 
position, we assume, as self-erident. I t  seems equally clear thiit the 
practice of betting on elections has a direct tendency to cause undue 
influence, for, by the wager, the parties acquire a pecuniary interest in  
the election altogether foreign and at war with its true purpose and 
design which leads then1 into temptation, more or less strong, according 
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to thr~ :Irnom~t of the wager, to exert ever? and any means by which to 
effert tlir~ resnlt and to strengthen one side and weaker1 the other. One 
n-lio hi13 a wager depending follom but tlie instinct of interest when he 
rciort. to the perversion of facts, the circulation of falsehood, treating 
and bribing, for tlie purpose of gaining Totes. The  evil is not confined 
to himself. EIis relations and friends become excited and s t i n d a t e d  to 
exercise, not for tlie good of t h e  couutr,y, but for the pecuniary interest 
growing out of the wager. Such a state of things is against tlle public 
good. 

Putt ing our decision on this broad gromld, the fact that  the parties 
to the n-ager are  not ~ o t e r s  has no bearing on the question, because the 
evil c.fTccts of the practice of betting on elections pointed out above do 
not at all dcpend on that circumstance. One who is not a voter may be 
tempted as strongly as o l ~ e  ~ v h o  is a voter to perrert facts, circulate 
falsehoods, treat and bribe, and the infection extends as readily to his 
relatives and his friends. 

Kh i l e  concurring in  the correctness of the decisions in  the two cases 
a b o ~ e  cited, we must be allowed to sag that the ground upon which they 
are pnt is ~ e r p  narron-, to wit, that  as both, or one, of the parties were 

Toters, the nager was illegal because it created a pecuniary inter- 
(347) est calculated to swerve him from his duty, for  although he may 

hare  bet upon the candidate for whom, a t  the time, he intended 
to votc, - e t ,  perchance, but for this pccuniarv interest he would hare  
vliangd his rote, whereas after the bet he was not open to conviction 
and did 1101 "stand indifferent." 

7'11~~ probability that a single vote might have been changed but for  
thcl fact that the door to conriction was shut by the wager is certainly 
lcrx- n2lrron. ground. I t  presented itself, ho~vewr ,  in those t x o  cases, 
mid tlir .Jndgrs chose to rest on it without deciding how it would be if 
neither of the ~ml*tieb had been voters. S o  case is found in which the 
q ~ m t i o ~ ~  ~~~~~~elitetl to ns is decided, and we are a t  liberty to put our 
deciioil upoil tlie broad ground whicli we have assumed as the result of 
principle and tlw "lwtbon of the thing." This ground is so broad as to 
make it immaterial whether the parties are T-oters or not. 

C11rn~ r .  Rikrr,  suprii ,  aids our conclusion. There the parties were 
both roters, hut one had cast his vote; so, the reasoning in Allen v. 
H ~ a r n e ,  v l ~ e r e  the bet ma., laid before the poll v a s  opened, did not apply 
to h i n ~ .  The other n-as 011 the day the bet was made, 50 miles from his 
rrsitleticc,. n-here :rlone he r a i  etltitled to vote. and the polls vould be 
clowd at r m i w  on that  day. The difference, in the opinion of the 
J~tdges ,  t u r n d  upon the possibility of his being able, in 1807 (before 
thc a:? of railroads) to ride the 50 miles i n  time to cast his  vote, and 
to c:irrJ out tlie reasoning upon the further possibility that  in .thus 



N. C . ]  AUGUST T E R M ,  1851. 

riding, he nligllt have concluded to change his vote but for the pecuniary 
interest created by the wager. 

The broad groluld which we assume is recogxized and acted upon in 
Ather ton  1 % .  I leard,  2 T .  R., 610, where the Court refuse to support an 
action for a wager as to the future amount of a branch of the public 
revenue, and Buller, Judge, says Lord Mansfield mas of opinion 
that  any wager as to :t public e ren t  would be void. So in Gilbert (348) 
a. S y k ~ s ,  16 East., where it was agreed to pay certain sums per 
day as long as Boriaparte lived, this was held to be a wager, and illegal, 
as tending to create a private pecuniary interest in a matter of public 
concern. 

PER CURIAM. V r n i r e  dc nol!o.  

C i t ed :  Burbage .c. W i n d l e y ,  108 N .  C., 363. 

MIRANDS SHARPE v. JAMES STEPHENSON. 

1. In an action of ilalider (under our statute) for cllarging that the plaintiff 
had criminal intercourse with one A. at  a particular time and place, the 
defendant cannot justify by showing that she had such intercourse with 
A. a t  another time and place. 

2. The clefentlant in such an action, in a plea of justification, nlurt :iver and 
must prove the itlentical offense; and when any circumstance is stated 
wliicll is descriptive of and identifies the oEense, it must he 'averred and 
proved for the purpose of showing that it is the same offense. 

3. Pet though the plea is not favored when other descriptive circumitances are 
proven, so :is to show clearly that it i q  the offenre charged. a slight varia- 
tion in some of the other circumst;ulce~, which ma) be arcribeil to mis- 
take, would not he fatal. its, for instance, that it w:ts on Saturday iilqtrad 
of Sunday. illid the like. 

APPEAL from DicX., .I., a t  CALDTVEIL Fall  Term, 1850. 

Sharpe  and  I j~nurn for p l a i n t i f .  
A w r y  and T .  R. Caldwell  for dc fenda~r t .  

YE ~ R S O N ,  J .  This was case for slanderous words. The  defend- (349) 
ant  said of the plaintiff: "He saw her and El i  Lowrance appa- 
rently come from the same place out of the bnshes along Mrs. Sharpc's 
lane, about 100 or 300 pards from the house, i n  a stooping position; 
they mnst have been down a t  i t ,  or  he would Itare seen them sooner, for  
hc was in ten or fifteen steps of them heforc they saw him, and the fence 
was lorn and the bushes were lorn. There had been old reportq, but he 
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had ueIer seen anything amiss and knew nothing against her until now. 
They looked just like a man and his wife, if anybody m s  to come along 
and catch thclrn at it. The plaintiff had said that on that  occasion she 
was looking for a turkey's nest, but if she had looked behind her she 
vould hare  found the turkey's nest. The- n7ere the 11-orst confused peo- 
ple lie e1c.r saw; the!- n-n.e confused to death. The  plaintiff's face 
looked like it n-ould light a torch, it n a s  so red. If it  ever came to a 
s l~ i t  he  noilld makc L'lbner .Ti7ear hard. 1Te did k n o ~  things against 
her, and on oath lie would be obliged to tell it. H e  nTas now done ~ v i t h  
her, and he  odd stop his daughters from scl~ool: the- should not asso- 
ciate with her any more." 

The defnldm~t  relicd 011 the plea of justification, and "offered some 
c1 idcnce on t h t  plm, ant1 then proposed to prorc an act of illicit inter- 
conrsc3 1,etx-cm tlie pl:~intiff and E l i  Lo~rrance at another time and 
l'lacr from that charged ill the declaration under his plea of justifica- 
tion. 'I'liis e~idelicc the court rejected, and for this the rlefendant ex- 
~ p t ~ . "  The otller exceptioris are clearly apain.t the defendant, and not 
drb;~t:rl)le, ,io it is unnecessary to state them. 

The jnry found for the plaintiff, damage $200, judgment, and the 
tlefcnt1:rnt appealed. 

The defendant, in the words of his bill of exceptions, har ing  offered 
,ome c\ idewe mldcr the plea of justification. then proposed to prom an 

act of illicit intercourse between the plaintiff and E l i  Lon IXIICP 

(350) nt r m o f h c r  f imr a~icl p l a c ~  from tliat charged. In other vords, 
I1a1 i ~ r n  failecl to l ) r o ~ e  tliat tlie plaintiff xias guilty of tlie p u -  

t i r~ l l a r  oWctlrr1 n-it11 ~ r l i i ~ h  lie h:~d charxed Iirr. 11e ofl'ered to pro1 c that 
she n-as gililtr of :r likr offcure n-ith the same man. This lie waq not a t  
IiLerty to do. The question is rettletl. TT7affi~i c 1, .  Smuot, 33 S. C., 315. 
' T h e n  t l ~ e  charge is purticlilur, alid the defendant, at the time he speaks 
the nordi .  selects a slwified o f f m v ,  11e i q  hound by it.  and his ple:~ 
m ~ q t  1wt on tliat particular matter. The principlr is, the defendant. 
in a illen of jnqtification, must a1 er and must prore the identical offense; 
and n-lien any circumstance is stated which is descriptire of and identi- 
fies tlie offerise, it  must be arerred and p r o ~ e d  for the purpose of s1io1~- 
i11p tliat i t  is the same offense. Alccordingly. it  17-as held in that  casp 
tliat altlio:lgli ~ i ~ h e t h w  -1. or R. be the man, forms no par t  of the- essmcp 
of the offcnrtl and is not material ill regard to the guilt of the plaintiff, 
411, if by n a y  of describing the offense, A. is named as the man, an 
act ~ v i t h  must be aLerred and prored. 

ITpon this principle, a charge that C. passed to A. a counterfeit t z ~ o -  
dollar 8011th Ca?olinn bill is not sustained hy 1)roof that  he passed to *I. 
a counterfeit thirty-dollar T7irginiu bill. That  C. committed perjury 
on a tr ial  at SIorgnnton in a suit between 9. and B. is  not sustained by 
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proof that he conlnlitted perjnry on trial at Su l i sbu~y  in a suit between 
A. and B. That C. stole the bJack horsc of A. is not sustained by proof 
that he stole the tukite marc of A. These circumstances are descriptive, 
and unless they be proven. i t  is not the same offense. I t  is merely an 
offense of the same kind. I f  the "earmarks" are given, they must be 
proven. 

The defendant in this case gires, then, other descriptive circum- 
stances, besides naming the man, place, time. "There had been old 
reports, but he had never seen anything amiss until ?LOW." So i t  was 
recent in point of time, but a few days at  farthest, and the cir- 
cumstance that he was an eyewitness, almost saw them in the (351) 
rery act. There are authorities requiring each of these circum- 
stances to be ax-erred in the plea, and, of courq.:, to be proven. Craft 
Boite, 1 Sanders, 242. The words mere, "he stole 52200 worth of plate 
out of Wadham Collegc." The plea (drawn by Sanders) sets out, "he, 
the said Joseph Craft, t t ~ ~ c -  ounces of silwr plate of the goods and 
chattels of :ILe wardcn. f ~ l l o ~ ~ s ,  and scholars of the college called Wad- 
ham College, in the university and c i t ~  of Oxford, in the county of the 
same city, and at the said city of Oxford in the county of the said city, 
within the said college, found, feloniously, and as a felon, stole, took 
and carried away." Sergeant Williams, in his note, sags: "The plea 
of justification scems to be properly pleaded. I t  confesses the speaking 
of the words crlleged in the declaration, but says the plaintiff was guilty 
of a felony. and specifies the nature of it, together with the time when, 
a l ~ d  the plrtcc where, the plaintiff conlmitted it, so that the plea alleges 
the plaintiff to be guilty of that species of felony which tlie defendant 
?harped him with, and, therefore, the plaintiff may come prepared to 
answrr and disprorr it at  the trial." I n  lipshur v .  B ~ t t s ,  Cro. .T., 578, 
the words were, "he is a bankrupt." The words mere spoken the first 
of ,Ipr.il, in the 17th pear of James I. The plea a ~ e r r e d  that the plain- 
tiff was a bankrupt on the 15th of April in the year of the same reign. 
Held, ill. The court remark, '(from that is averred, lie map now be a 
good mercliant." Thue,  f imc was m'tterial, and it was necessary to 
aver and pro\ e it, othrrwisc the charge made was not shown to be true. 
3 Chitty's Pleading, 1040, is this precedent words: "I saw the ship, 
and the scaff of the keelson was open, so that 1 could put my four fingers 
in edgeways." Plea : "Before speaking the words, to ~vi t ,  at, etc. (venue), 
lir. the said defendant, hod S P C : I  tlie said ship, mid the scaff of the keel- 
son of the said ship mas open, so that he, the said defendant, 
could pnt his four fingers in edgeways." This is an authority as (352) 
to the descriptive circumstance of being an eyewitness. But the 
authorities even require quality and number, when descriptive of the 
act, to be precisely arerwd and proved. Cook on Defamation, 78, refers 
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to a case as cited hy Starkie-words, "he has robbed me to a s f ~ r i a u s  
u m o m t .  Plca. he robbed hini of a loaf of the 1-alue of three pence. 
The jury found the justification as pleaded, but were direrted to give 
some damaces ill  respect to the words, "to a serious an~ount,"  which 
were riot justified. .Joli~rs 1 .  ( i ~ t t i r c y s ,  Cro. Eliz., 239 ,  ~vordr,  "thou liast 
stolen my cloth a ~ ~ d  a half a - a d  of velvetv-plea, "he did steal the 
ve1ret"-bad, for it did not answer the words, thou hast stolen m y  
clotl,. Tish. 1 % .  T h o r o u q o o r d ,  Cro. Eliz., 623. The plaintiff and one 
F. S., mrder a corninission issued out of chancery, took and returned the 
examination of several witi~esses-words, "the plaintiff had returned, 
as  depositiol~s, the examinatiori of c l i w r s  that  wpre nerer sworn"; plea, 
"the plaintiff did return the examination of one F. S., who mis  never 
swornnupon demurrer, adjudged, no good justification, because it is of 
one witness only, whereas the charge was placed in the plural number." 
The authorities, then, sustain the position that the defendant must aver 
in his plea, and prove, t h e  I3er,y charge .  As it is said in TVatters I*. 
S m o o t ,  supra :  "This is obriously right, because having, for the sake 
of piring point and force to his charge, gone into particulars, arid hav- 
ing had the advantage of thereby making his accusation the more plausi- 
ble, he has no right to complain that  lie is not allowed to make a de- 
parture and run over the plaintiff's whole life to see if there be no 
shame in it." I f  a woman some twenty years ago had fallen into error, 
but had since atoned for it as f a r  as was in her power by an irreproacha- 
ble life, and it be said of her, "many years ago she mas guilty of forni- 
cation," although the allusion be prompted by a cruel arid malicious 

spirit,  she must submit, for it is  t rue ;  and i t  map be, if it  be said 
( 8 5 3 )  "she is an unchaste woman" she must submit (although probably 

it ~ ~ o u l d  come under l T p s h u r  r s .  B e t t s ) ,  but i f  i t  be said ,'she mas 
caught last night in A ' s  heclroom, and they were in  bed ' a t  it,'" the 
slandcrer cannot protect himself by prol-ing her former guilt, although 
i t  mav  happen to have been committed ~ ~ i t h  ,I., because he has made a 
part i r i i iar  charge and must prove it or stand conricted of falsehood. 
The hare suggestion that such a plea can justify such a charge shocks 
conmior sense. 

I t  is said, if this strictness is required in proving the particulars 
wllicl~ are descriptive of the offense, the plea ilerer can be made out, as 
a fcxv hu~idred  ~ a r d s  in reference to place and a day iri refereuce to 
t i m ~  would be fatal. 

Tt is true, this plea is not favored, bnt when other descriptire circum- 
stances are proven, so as to show clearly that  i t  is to offense charged, a 
slight variance in some of the other circumstances, which may be as- 
cribed to mistake, would not be fatal. Like all questions of identity, the 
i n q u i r ~  would be, does the proof establish i t ?  notwithstanding a mis- 
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take in a part of the description, as if the place was a few hundred 
yards from the lane, or it was Saturday night instead of Sunday night, 
or the man turned out to be B. instead of A., in the case above supposed, 
the mistake being accounted for by the fact that it was in the bedroom 
of A. 

I t  is so usual for time and place to be laid as a mere formal part of 
the pleading, &ere they are not material and need not be proven as 
laid, and onght to set out under a "ridelicit," that we are apt to fall 
into error in regard to them, and look upon them as immaterial, when 
in truth they are material as forming a part of the description, and 
must be averred and proved with as much certainty as any other part of 
the description, for this reason, a full extract was taken from Sanders 
as  an instance where "the place" was material. The plate was 
alleged to have been stolen out of W a d h a m  College. The place (354) 
there identified the offense, and i t  is not put under a videlicit ,  as 
an ordinary venue, but is specially stated. This, it will be remarked, 
was after 17 Car. 11, ch. 8, dispensed with a particular venue, and it 
was sufficient ,to lay "the country," for the purpose of an ordinary 
Tenue, where place was not material. But if the place was material it 
was specially laid, as in that case. So, in trespass for an assault and 
battery, laying the venue in the county of Burke, if the defendant justi- 
fies, as sheriff of the county of Iredell, under an execution, his plea 
must aver that the act was done in Iredell at a certain time, when the 
execution was in force, and traverse the venue and time formally laid 
in the declaration, because time and place are made material by the 
plea. 

I t  is said that a variance in the proof of the words charged in this 
case, in reference to time and place, would be fatal. That is merely 
stating the same question in a different way. 

I f  time and place be material as a part of the description, the proof 
must correspond with the words as laid. I t  may be that where the 
words charged arc general, proof of words in which the charge is made 
with more particulars would not be a fatal variance, because the de- 
fendant is benefited by being let into a more general plea. But where 
the words charged go into particulars, and time and place are descrip- 
tive, as in the case of the bedroom before supposed, the proof of words 
i n  which the charge is made in general terms would be a fatal variance, 
as in that rase, if the words proven were that the defendant said, "the 
plaintiff and A. were caught at  it," for in such a case the defendant 
would, by making the charge as set out in the declaration a particular 
o m  as to the bedroom and night t i m e ,  be taken at a disadvantage in 
regard to his plea. 
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I t  is not necessary t o  consider n-l~ether the ~ v o r d s  i n  reference t o  
dbner  impor t  a general charge, and  so would h a r e  let in more general 

plea, because the point is  not made by tlie bill of exceptions, and  
(355) such a plea would still  hax-e left the  part icular  charge unan-  

s re red ,  and the  verdict must  haye been f o r  t h e  plaintiff.  
PER C ~ R I A M .  S o  error. 

JAMES R. LOT-E ET AL T. HTTGH JC)HSHTOS ET AL. 

1. Unpublished wills of the supposed testator are  acl~llihsible in evidence ns to 
questions of capac i t~  aud undue influence i i u  they tend to slio~v intelli- 
gence and a settled purpose to make tlis~witions like those contained in 
the script in contest. 

2. Where. on the trial of an issue, decirnt.it r e 1  i fol l ,  the decl~rat ions of a party 
are given in evidence. and it  appears ;~ftern--:lrcl.: that thoue tleclarations 
were in fact in favor of his om1 interest. thou;h apr)arentlg iigniust it ,  the 
court may a t  any stage of the trial direct the jury to disreg:;rd them. 

3. The proceedings in probate causes is not silnilar to thobe a t  comnlon law. 
for in its nature it is a proceeding ill  rcm. to which there arc no parties in 
the strict sense of the common ~ ~ I T V .  illid tile (.ourt r~ t i l ins  that ~ S C ~ I I S ~ V C  

power over the subject which :~risec frum the 11ro~.iiio11 in tlie statute that 
the issue "is to be made 711) nndrr the di lwtio~l  of the c.ou1.t." The court 
may modify the issue. 110th in rrs11ec.t of thc, scril~s ;111tl l x ~ r t s  of scril~ts 
and of the positions of the lrilrtiru interest, co :I.: to lmre the contest ul~on 
the issue dctcrnlirietl calclnuirelg and npoli ilc mrrits 11s existing in fact. 

4. There cannot be regublication by oral cleclaratioi~s nlcrt'ly of what purl~orts 
to be an attested will. m d  it i. cloul~tfr~l whether there c;tn be n hologralh. 
As .to n paper l~urport i~if  to he an i~ttcyted will. there cannot I)e a republi- 
cation unless by a reBsecution of :L corlicil, n-ith the cer~monies requirrd 
by the statute. 

5. When one scrilrt only is l ~ u t  in issue, and that is but part of the the 
verdict ought not to he against it  nltoqther, but should rnther be accord- 
ing to the truth-that is. a part. Gpon such a finding. the parties would 
he 1111der the necewity of ;~sliing tllc c.ourt t o  set ;wide :11itl remodel tlie 
issue so as  to embrace 170th scripts. and tl~lis the whole case rrould be 
properly brought up. 

(356) ,%PPEAL f rom C a l d ~ d l ,  J., a t  ~ICDOWELL S p r i n g  Term, 1850. 
Derisarit rel non,  to  t r y  the ~ a l i d i t ~  of a script,  bearing date  

1 3  X a y ,  1842, offered f o r  probate as  the mill of Robert  Lore,  deceased. 
J a m e s  P. Lore,  Dil lard LOXE,  John R. L o w ,  Wi l l i am Welch, Dorcas 
H e n r y ,  and Robert Lore  were part ies  to the  issue a s  propounders. T h e y  
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were all among the heirs at law and nest of kin of the party deceased, 
and the script contained a devise or legacy to each of them, and the four 
first narned were nominated as some of the executors thereof. The pro- 
bate was contested by others of the heirs and next of kin upon the 
ground of n7ant of ca1)acity and undue influence, and it mas also insisted 
that the script did not contaiil the whole of the d l ,  but only a part of it. 

The script is set out in thc bill of exceptions and purports to be signed 
by the party deceased and attested by two witnesses, William $1. Thomas 
and William Aillman. They deposed on the trial that, at the date of the 
script, thcg went, by request from Love, to his house, and were told by 
him that he wished them to witness his will; that some one, without his 
knowledge, had cut his name from a will he made in 1834; that he then 
produced the script in contest and that of 1834, and after making some 
additions to the former, Lore executed it and they attested it, and then 
Lore reexecuted that of 1834, and that both the papers were then put 
under one corer, sealed up together, and locked up. The witness 811- 
man further deposed that when the script of 1842 was executed, Love 
said if that did not stand, or any accident happened to it, he wished 
that of 1834 to stand, and that, upon saying so, he executed the 
latter. The witness Thomas further deposed that Love said that ( 3 5 7 )  
the old will was signed to cure the defect caused by his name be- 
ing torn off; that the new will was made to p ro~~ide  for the change made 
necessary in the disposition of his property. The witness further de- 
posed that the larger part of the parts's estate x i s  not embraced in the 
will of 1842. 

On the ],art of those opposing the probate, the declaration of John B. 
Lore, William Welch, Ilorcas ITenrp, and Robert L o ~ e ,  that the party 
deceased mas of unsound mind at the time he executed the writings on 
13 May, 1842, were giren in evidence without objection from the other 
side. The propounders then offered in evidence two writings purport- 
ing to be two unfinished wills of the part!- deceased written by himself 
and containing numerous dispositions of parts of his estate, which, as 
far  as either went, conformed to those of the script in contest. The7 
were objected to, but were received by the court. 

I n  the argument to the jury, the counsel, in support of the will, in- 
sisted that in point of fact John B. Love, William Welch, Dorcas Henry, 
and Robert Lore were interested against the probate, and therefore that 
their declarations ought not to be heard in opposition to it. Counsel on 
the other side did not deny that the interest of those persons was in 
oppositio~~ to the probate, b ~ t  urged that the eridence of their declara- 
tions was nevertheless competent. 

I n  snmmir~g up to the jury, the presiding jlldge advised them, that as 
those four persons were interested to brcak the will, their declaration 
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ought to hare  no weight against it. H e  further instructed the jury that  
i t  was competent to republish a will by parol, and also competent for the 
party deceased to declare, a t  the time of executing the two writings, 
which of them Tvas his will, and consequently, that  if they believed the 
statement of the witness Llllman, the script in contest dated 1842 was 

his mill, but that if they believed the statement of the witness 
(358) Thomas, then the two scripts together, namely, that  dated in 

1834 and that of 1842, constituted but oxe d l ,  and then they 
ought to find against that of 1842, because i t  was not the last will, but 
only a part of it. 

The jury found for the propounders, and the other side appealed. 

A ~ P I  IJ a n d  Gaither f o r  plaintiffs. 
J .  11'. Irootlf in for t l r f e n d a t ~ f s .  

Rr FFIS, C. J .  The unfinished wills were admissible as evidence to 
both of the points of capacity and undue influence. as they tended to 
show intelligence and a settled purpose to make many of the dispositions 
contained in  the script in contest. Minutes for a will are common evi- 
dence of capacity and the m i m u s  festandi, and letters or ~ e r b a l  declara- 
tions containing expressions of preferences for particular persons or 
importing a roluntary purpose of making particular dispositions are 
the ordinary meaus of rebutting the imputation of undue solicitation or 
influence. 

TTith our mode of tr~-i i lg contests about the ral idi ty of wills by jury, 
there is naturally associated the ideas of parties and the rules of evi- 
dence applied to similar trials in a proceeding at common law, in  which 
the side on which one is a party corresponds with his personal interests. 
IIence a notion seems to have been somewhat prevalent that  i n  contests 
of this kind a party in interest one way may be most useful to himself 
and those in the like interest by taking on the record a position in  oppo- 
sition to the side on which his interest lies, so as to make declarations 
apparently against, but i n  reality for, himself, and hare  them offered 
in eridence by those in interest and conspiring with him. The case of 
Enlne  1 % .  Phcrr i l l ,  28 S. C., 212, is an instance of such an attempt, which 

was defeated: and this case seems to be another, which also prop- 
& * 

(359) erly met the same fate. Against such practices the profession 
ought to guard the court, and no doubt would, if cognizailt of the 

fraud at the framing of the issue. But if not discovered then, it is the 
duty of the court, dvllenewr it may be discovered, to protect itself and 
the parties in interest from im1)osition; and i t  is, of course, within the 
prorince of the court to frame such rules as to the mode of conducting 
such proceedings as may be effectual to that end. The proceeding in  



probate causes is not similar to thosc a t  corilnlon law. though the trial 
in each be b- jury. for, ill its nature, it is a proceeding 177 lent,  to which 
there are 11ot parties ill tlir strict seilse of the corninon law, aiid tlie 
court retaiils that exclubi~c lkower over the iuhject ~ h i c h  arises from 
the pro~i"oi1 in the statnte that the issue is "to bc made up u~ ide r  the 
d i r e c t i o ~ ~  of the court.'' There is 110 doubt, vie think, that IT-licn the 
purposes of justice require it, tllc court may modify the ishue, both ill 
respect of scripts and l ~ a r t s  of 8cril)ts :ind of the posltiolls of the rules 
of the 1,artira in intt~rt'st. so i t -  to h i e  the contest upo~l  the i m w  deter- 
mined co l l c lu~ i~e ly  :md u p l i  its merits as existing ill fact and not :is 
they may be made to appear upon tlie declarations of fictions fabricated 
for the 1Jurposes of drfcnting a decisiol~ accordant xi-ith the xery fact. 
111 the courtq of prolxitc ill our motlicr country, the p r o p o u i ~ d i n ~  is on 
oath, and probate in co r i~ r~~on  form may pass on that  alone. Our  statntca 
requires proof by a t  least oil? witness ill every illstance. and heiwe it has 
vomc to br the usagr ilot to swear the executor a t  the l)ropouudin~., hut 
only to admillister to him the oath for the csccutioi~ of the will after 
sentence has bee11 l)rouon~lctd for it. Perhaps it werc3 better if the 
executor n-ere still rcquired to l~ ropou l~d  011 oath ill the first instance 3.; 

well as to take the other oath. for lie callnot honestly propoui~d a scri l~t  
which he kno~vs or be l lc~  eb not to he tlw will of the party deceased. TI)- 
deed, b- prol,ou~ldii~g, 11r itnude pledged to take his oath to that eftect, 
since it is a part of the oath of all executor prescribed in the stat- 
ute that he "belieres thiq ~ r r i t i n g  to he a i d  cor~tain the last will (360) 
and testament" of the party deceased. If he bclieres otherviise, 
though it be proper to ~ n m m o n  him to see proceedings iu order to make 
the seiiteuce, whatever it ma- be, conclnsire 011 all in interest, his duty 
to the court and to tht. el& of justice plainly is, either to co~itcst the 
probate o p c ~ ~ l r  or. at the least, to see proceediups. literally speaking, and 
not to be ail actor ill the proceeding. I t  is a fraud up or^ the lax- to take 
part ill the prol)ounding ill collusion \\-it11 the careators. H e  ought to 
act as he n ould if all the other ljarties besides liimaclf n ere propoui~ders, 
ill which casr he x \ ~ ~ u l d  be obliged to staud forth ill opl)ositioii to thc 
probate. 111 caws of such fraud and collusiol~ wherebr one, for his o7-n 
interest, aims to ha\ e such coutrol, directly or indirectly, o ~ e r  thr  trial 
of the issue as to secure >I dwision agaiust himself and those with ~vhom 
he arts in ])retense a ~ ~ d  ill f a lo r  of their ad\crsarieb, the ground fails 
on which tlirx rule for adinittiug drclaratioris is founded, tiamcly, that  
they ar r  aeaillst the i1itc1cst of tlie perso11 making thetn, aild, thertdore, 
the rule ithelf has 110 app l i ca t io~~  ill those instinlces. I t  veins to the 
('0111 t. t l ler~forc,  that ill cases of reasollable susp ic io~~  of good faith in 
ail ewcutor in uiiitli~g M it11 tllc~ other c.xec.utors or  parties ill ir~tercst in 
propounding ii bcript, he lilight a l ~ d  ought to be required to take at once 
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an  oath :is to his belief of its validitp; and upon his refusal, the court 
should allow those in interest to prosecute hv themselves. That  would 
halt been a proper course here, and perhaps the court would hare  
adopted i t  if i t  appeared that  the other propounders had been aware of 
the, collusion in time to hare  asked it before the trial. But, as f a r  as 
appears  this e~ idence  TTas sprung upon tlienl without any ground of 
suspicion, and. therefore, in furtherance of the principle mentioned, the 
colirt might have rejected the declarations when offered in evidence, and 

c~onsequnitly his Honor I n s  right, after they had been inadvert- 
(361) ently admitted, in adricing the jury that they ought to allow no 

\wight to them. 
n ' h a t e ~ e r  error may exist in the other instructions to the jury, i t  

IT-ould seem not to entitle the appellant to a I P T I ~ I - e  d p  novo,  because, 
upon the facts stated, it does not appear that it could be injurious to 
thcm. The instructions relate exclusively to the validity of the script 
in contest, as affected bp the other paper called the will of 1934. Yon7 
if that  paper was of no force as a d l ,  its existence could not in any de- 
gree ojwrate upon that in contebt. I t  does not appear ill the exception 
to hare  been executed so as to make it a d l .  ,Is a will of 1884, i t  was 
reroked by an express clause of rerocation in  that of 18-12, if the latter 
be a d l  to any purpose. Then, looking at it  as executed also in  1842 
as part  of the  ill, it is not seen that  it could have been a d l  or part  
of a will; no C O ~ T -  is eer forth in the bill of exceptions, mherebv it might 
appear to hare  been attcsted. nor is it othernise ctated that  it x7as either 
a holograph or atte*ted by the ~~-itnesqe. Allman and Thomas or any 
others. Those p~rsoi l s  state merely that the party (Lev) "rei;xecnted 
it," and one of tllenl said that L o ~ e  inentiorled that he "+ncd" tlir old 
will to cure the defect c a u d  by "his name" being torn off. His  Honor, 
 rho i q  to be i up posed to qpcak more accurutely. appliei to the trans- 
action in referelicc to that  paper thc term "rel~a1)lication" nmel!-. which 
he in fo~mcd  the jnry might he by p r o l .  Tt cannot be iufi.rrct1. there- 
fore, that  the execntion in 1h42 of tlic paper of 1534 was anything more 
than the resigning it b -  the p a r t -  deceased ; and hence it x i s  not a d l ,  
because it is not so stated to hare  been TT-ritten In -  himself. nor witnessed 
ac required by the statute. I t  could, consequ~ntly, hare  no effect upon 
the paper of 1542 unless i t  ~ v a s  correct a; laid dovn by the jury that  it 
might be rrpuhlislied bv parol, and wai thus lepnhli&ed. That  is 
understood to mean that  republication ma\- he bv oral declarations 

merel: ; and r i t h  that  poqition the Court docs concur. either as 
1.362) applied to this case or as a gcneral doctrine. I t  had no applica- 

tion to the case, because, in point of fact, if there n-as a republi- 
c ction at all it  TT-as not h!- vords alone, hut l)r the party'.; act of signing 
tlcr p p ~ r ,  nit11 thf, dcclarntion that he did qo to make it his will again, 



N. C.] AUGUST TERM, 1S.51. 

either absolutely or s z r h  modo. But  supposing that in that  rcspect the 
case mere otherwise, and that there had been nothing more than a decla- 
ration made alzinzo rrpubl icandi  i n  1842 that  the paper, e len  v i t h  his 
name to i t ,  as at first, was then his ni l l ,  it  nras not correct to say tliat 
would be a relnhlication. Supposing it to hare  been a holograpll, with 
the original date left in it, i t  is  at Iemt very doubtful whether thew 
could be an  oral republication, as there x i s  occasion to say in the cases 
arising on T i l s o n ' s  d l  in Edgccombe. But, as just said, this does not 
appear to be a paper of that kind, and consequently i t  cannot be acted 
on as if it were. Then, as a paper not written by the party deceased, 
and therefore requiring attestation, and supposing it to hare  been duly 
signed and attested in 1834, i t  could not be republished by v ~ o r d  of 
mouth n~erely,  because it was decided early after tlie statute of frauds, 
arid has been e ~ - e r  since considered as settled, that there cannot be a 
republication uilless by rei;xecution of the same instrunleiit, or  by the 
executors of a codicil, with the ceremonies required by the statute. X a s -  
t e n  I . .  Sat age,, 1 Tes. Sr., 440. It is o b ~ i o u s  tlic contrary doctrine mould 
contrarene the statnte, since i t  would allow after l~urcliased land to pass 
upon a .i erbal declaration alone. I t  is true, there might ha1 e been such 
a republication of the will in respect of the personal estate prior to 
Ju ly ,  1841, hut after that  time the act of 18-40 puts will of real and per- 
sonal estate on the same footing. There \\-as, therefore, no fact to make 
out the paper of l8:31 to hare  been in  form of a ~ d l ,  and the contro- 
w r s y  was exc*lusi~-el7 upon the d i d i t y  of the script of 1842 n ithin 
itself, unless it bc supposed that the one of 1834 was not only "esecuted" 
by the p a r t r  deceased, but also attested by Allman and Thomas. 
I f  i t  were in the power of this Court to send cases back to lxtre(363) 
the facts more fully stated in the hill of exceptions, as we might 
if the cnsr camc liere upon a defertire q3ecial rerdict, the C'ourt would 
not p ro~eed  to a final sdjndicatiun ~v i t l~ou t  lial ing the fact O I L  this point 
explicitly stated olie \my  or thc orllc.19. This is adverted to in order to 
eugage tlie attenticn of counsel, in d r a ~ r i n p  their cxceptiol~s, to the 
necess i t~  for >tatilig erery fact distinctly, 71-hicli is requisite to shov-. 
tliat i n  la-irlg down a rule of l a v ,  there T K ~ S  error to the prcjndice of 
the appcllniit. The Court. though allon-ing much for the haste and mul- 
tifarious engngemcuts of their circauit, is unable to infer facts upon 
wllich the csception is altogether silent. But in this particular caw it 
is not of so 11iurh ~ o n ~ e q ~ ~ r l l c e  because if  those witness~s (lid attest t h t  
11:~pers of 1912, as it  is called. the Coilrt is of opi~,ion that. according to 
the eridence of A~l l i r~a~i-wl~ic . l~  the Xerdict affirms to he truc-it was 
not the will or a pnrt of the will. Pltblic:~tion is as necessary to consti- 
tute a  ill :I< dr1ivt.r~- iq to :I decd. The s t a t ~ ~ t e ,  in prescriljing pnrticau- 
1ar c e r e n i o n i ~ ~  ill thr ese~utioil  of villi;. t h o ~ g l l  not using the term publi- 
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cation, does not dispense with it,  and it has nerer been considered as 
merged in the other ceremonies. I t  is as necessary now as i t  ever was, 
though now, as ewr ,  it  may be inferred from circumstances as well as 
directly established. 1 Powell Dev., 90. Publication is a declaration 
or act of the part7 shox-ing the instrument to be his will, and the ques- 
tion is whether what was done here can, i n  law, be deemed a publication 
of the paper of 1834 in that  sense. How i t  might have been if the paper 
itself had in the attestation clause said that it was published or "repub- 
lished," as  ell as siglicd by the party, we do not sag. Bu t  nothing of 
that  kind appearing, it was necessary that the republication should be 
affirmatirely sho~i-11, \vhich, of course, could 0111- be by the testimony of 

the 11-itnesses to the, acts or  declarations of the partv. S o w  the 
(364) decl:watio~r of this party was that the instrument u ~ a s  ,tot his 

will-at least, not then. H e  one paper as his d l  i n  
p r ~ s r n t i  :tnd absolutely, and of the other he said that  he published i t  as 
a paper n~hich might be his will in certain events, which would be de- 
btrilcti~.(l of' the formcr. The doubt, if there be one, is, whether the 
paper of 1834 ever could become a ral id instrument upon such a publi- 
cation. I t  certainly was not published as being immediately the will, 
and caullot impair the validity of the other or  its efficacy as being alone 
the \\-ill, and, therefore, the sentelice must be affirmed. 

These ohwrrations dispose of the controrersy between the parties. 
yet i t  is proper the Court should notice the closing direction to the jury 
to find agail~st  the script of 1834, upon the ground that  it would be then 
olrly a part of the  ill, because it lays d o ~ m  a rule of much iniportance 
in pac t i ce  which the Court deems erroneous. By such a finding, the 
script would filially be pronom~ced against, though it be admitted to be 
a part of the \\-ill, ~vhich seems manifestly \mollg. The proper course in 
the casc nould h a w  bee11 to embrace both of the papers in the issue, and 
to ha l e  it special, vhcther both were, or one was, the will, or  whether 
parts, and which parts, were. Rut 11-lien one script only is put in issue, 
and that is only part of the will, the ~ e r d i c t  ought not to be against it 
altogether, but should rather be according to the truth-that it was a 
1)art-for although such a finding would be imperfect, get i t  is  better i t  
should co~wlude ~ ~ o t h i n p  ~ h a n  that  it should untruly conclude a thing as 
b e i ~ ~ g  in no part thc will because it was but a part. Cpou such a find- 
ing, the parties nould be under the ~ ~ e c w s i t y  of asking the Court to set 
it  aside and remodel the issue so as to embrace both scripts, and thus 
the nliolc case vould be brought properly up. But in the other way a n  
intestacy \rr-nuld be cffectually established, because, after  sentence against 
one script, that the pa r t r  did not derise thereby because it did not con- 

tail1 all his dispositions, a like sentence must follow against the 
( 3 6 5 )  other icript for the same reasoil, and thus both would be set 
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aside and the party left without a will, though the rule supposes that he 
had a will, and the two together made it. 

PEAKSOX, J. I concur in the opinion that it was not error to advise 
the jury to put out of the case the declarations which had been offered 
in evidence, it being admitted that the persons making them, although 
they stood on the record as propounders, were in fact interested to defeat 
the probate. I f  the objection had been made in the first instance, before 
the evidei~ce was heard, Enloe P. Sherri l l ,  6 Ind., 212, is direct authority 
for its exclusioil, upon the ground that if one whose interest is to defeat 
the probate makes himself a propounder with a view that his declara- 
tions may be p i ~ e n  ill eridence by the caveator, this is a fraud which the 
court should defeat by striking out his uame as propounder and p l a c i ~ g  
him as carewtor. This right of thc court is deduced from the position 
that it is not an adversary suit, but a "proceeding i n  rem" to which there 
are strictly no parties, both sides being equally actors "in obedience to 
the order of the conrt directing the issue," as had been before held in 
St. John's Lodge 1.. C'allendar, 26 N. C., 343. 

The only diffici~lty arises from the fact that the objection was not 
made before the eridence was heard, and it is insisted that, not being 
taken in "apt time," it camc too late, under the rule that if a party per- 
mits eridence to go to the jury, so that he will hare the benefit of it 
if i t  be in his faror, he is not at liberty to object to it should it turn 
out to be against him. This is a rule of the common law founded on 
good sense; and if this was a suit to be conducted according to the 
course of the common law, where the parties necessarily take adversary 
positions corresponding with their legal interests and liabilities, and are 
left by the court to take care of themselrcs, the difficulty ~vould be 
insuperable. But the rule is not applied to the present proceed- (366) 
ing, where, by the statute, the issue is made up and tried by a 
jury under the direction of the court. The court in such eases ought to 
protect itself and the jury from fraud and collusion at  a n y  time, even 
after the evidence is closed, for the conrt will not presume the hona fidr 
propounders to hare been aware "of traitors ill the camp," which is the 
only ground for an unfarorable inference from the fact of the objec8tion 
not being made before the eridence was heard. 

Whether the declarations of a legatec or derisee tending to defeat the 
whole will, as if he savs the testator was illsane, although against Itis 
interest,  can be given in eridence, inasmuch as, if they affect him, they 
must necessarily affect the other next of kin; or whether, in this pro- 
ceeding, the persons opposed in interest may not call and examine, as a 
witness, a legatee, derisee, heir or distributee, are questious to wllich I 

"1 
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ha\-e given n-~uch consideration, but thcy are not presented by the pres- 
ent case. 

PER CURIAM. S o  error. 

Cited:  I'annell 7%. Scoggin, 53 S. C., 409; Hutson  T .  Snu-yer., 10-1 
S. C., 3 ;  Sazuyl:r 1 . .  Sawyer,  52 S. C., 139. 

(367) 
JAMES R. LOVE ET .LL. V. HCGH JOHSSTOS E r  aL. 

Whcre there is an appeal from an interlocxtory decree in a cause. and the par- 
tiec proceed to the trial of the cause wthont waiting for the deciiion of 
the matter appealed from. the appeal will be dismissed a t  the coqts of the 
agpellant. 

A 1 ~ ~ ~ ~ ~ % ~ ,  from Bailey, J., a t  XCDOWELL Spring Term, 1849. 

. l z . ~ r y  and Gaithcr for plaintifis. 

.I. TIr.  I\'oodfin for defendants. 

R ~ F F I ~ ,  C. J .  This appeal arose out of the case between these par- 
, ties upon the caveat of Robert Love's d l ,  ante,  355. At  a previous 

term of the Superior Court, upon affidavit, James R. Love, one of the 
propounders and an executor, rnovcd tha court for a rule on one James 
Gndger, who Tvas a devisee in the d l  of 1842 and named an  executor, 
to bring in  the unfinished mills of the deceased, to be used as evidence 
for the propoanders; and also for another rule upon the  cawators and 
Gudger to s h o ~  cause why Gudger's name should not be strucli out of 
tlie record as a propounder, upon the ground that he was acting in col- 
lusion with the careators. Both rules were refused upon the ground 
that  the court had not the powcr to do those acts, although the presiding 
judge considered the facts set forth in the affidavit to be t rue ;  but he 
allowed an appeal to this Court. Before tlie case TTYM brought on in this 

Court, the parties brought the issue on the will to  trial, and there 
1368) v a s  sentence for the script of 1842 propounded by the said James 

R. Love and others, slid the other party appealed. I t  appcared 
i n  tlie latter transcript that, before the trial, Gudger withdrew from the 
cause as a propounder and took the other side, and also that  the mlfin- 
idled wills were produced on the trial. 

The Court perceives in  the record of the other case between these 
parties that  the appellants have thought proper to go to tr ial  without 
a~vait iug the decision of this Court on the interlocutorr orders from 
nhich  this appeal mas allowed, so that, in fact, the present does not, in 

'7.7' - 
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substance, differ from a feigned case. I t  is not proper, therefore, to  
decide the questions, but we think the appeal should be dismissed with 
costs. 

PER C ~ R I A A I .  Appeal dismissed. 

(369)  

T)EM. OX DEMISE OF THE HEIRS OF .T. TV. CARSON V. HIRAM SMART. 

1. On the trial of i m  action of ejectment, the court may, in its discretion, 
allow one of the lessors to be stricken out of the declaration upon the 
costs being deposited in court and mutual re!eases executed. The party 
stricken out may then be a witness. as if his name had never been in the 
declaration. 

2. Under the act of 1846, a party may read a reqistered copy of a deed to the 
other party who has it in poisession without notice to produce the original, 
in the same manner as he can read a copy of a deed to himself. 

3. The title to land sold under exerntion vests in him to whom the officer 
makes the deed. 

4. A deed made by a sherift' or coroner under ;I sale by execution passes the 
title, notwithstanding a third person may at the time be in the adverse 
possession. 

5. In ejectment, all the cotenants need not be joined in the demise. 

6. When a person takes a deed from a debtor while the land is subject to n 
levy. under which it is afterwards sold. he standc: in no better sitlintion 
that the debtor whose place he has taken. 

G. 17. Ran-ter for plaint i f f s .  
Bylln7irn for defendant .  

PEARSON, J. The lessors claimed title under a judgment, execution, 
constable's levy, order of sale, ~ ~ e n d i t i o n i  ezponas,  and a sale and deed 
made by the coroner, James W. Carson; the plaintiff in the judgment, 
xTas high sheriff, and a t  the sale became the purchaser, but d i d  
before a deed was executed, aild the coroner made the deed to the (3'70) 
lessors "as his heirs a t  law." 

On  the trial, the declaration was amended by striking out the name 
of W. P. Carson as one of the lessors. and he was called as a witness bv 
the plaintiff and proved that  the defendant was in possession and had 
been notified "to quit." This  witness was objected to as incompetent, 
whereupon the amount of the costs was deposited in court by Tams, one 
of the lessors. to whom the witness released all of his interest in the 
land, and he released the witness from all claim or liability in regard 
to  the costs. H i s  Honor then admitted his testimony. 

'>tj:{ -. 
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Thc plaintiff? read in evidence a registered copy of a deed from one 
Itobr~rtq, the dcfendmit in the execution, 215 whose property tlie land was 
h i e d  on, to the defendants dated 1 O(~tober, 1840, after tlie coiistable's 
lely and before the a l e .  This n.as objected to because the defendant 
had rece i~  cd no liotice to prodnce the original. 

The defendant prored that  James JT. Carson died ill 1846, and that  
he had frequentl-  said that  the defendant had settled the purchase 
money paid by Carson for the laud, and "that the land was his 
(Smith's)," who v a s  the brother-in-law of Carson, and from October, 
1840, claimed the land. 

The defendants insisted that the plaintiff could not recoTer because 
tlierc was no e~iclence that the lcssoriwt.re the heirs a t  law of James W. 
Carson ; because the defendant was in possession at the time the coroner 
executed his deed to the lessors; because m. P. Carson did not join in 
the demise; because Roberts had no title to the land a t  the time of the 
l e r , ~ ,  and because tlie defendant's title had ripened into a perfect one 
under the deed of Roberts to him in October, 1840, if the jury believed 
the defendant had claimed the land as his from its date u p  to the issuing 

of the declaration, March, 1848. H i s  Honor decided all these 
(371) points against the defendant; verdict for the plaintiff, judgment, 

and the defendant appealed. 
First. We think it was a matter within the discretion of the court 

during the trial to allow o11e of the lessors to be stricken out of the 
declaration. I t  is common on the circuit, when, in the opinion of the 
court, the lmrposes of justice require it, to allow one who is security for 
an  appeal or for  the prosecution to be stricken off and a new bond giren 
so as to make him H witness. The present was the exercise of a similar 
discretion. 

Secondly. T-nder the act of 1846, registered copies of deeds for land 
are made e~idence ,  and the production of the originals is dispensed with 
except under certain circumstances. The words are very general, and 
the present case is embraced by them. TTe can see nothing to take i t  
out of its meaning. I f  a party may read a copy of a deed to himself. of 
which he has the possession, there can be no reason why he niav not 
read a copy of the deed to the other lpartp who has it in possession. Of 
the policy of this statute we have nothing to say. Our  duty is to put 
on i t  a fa i r  construction and make i t  consistnlt in its operation<. 

Thirdly. Our  statute gives a power to sheriffs and coroners to sell all 
land and pass the title by deed. Tlzp!j must see to the proper execution 
of this power. The coroner, in this instance, having made the deed to 
the lessors as the heirs of James W. Carson, the title vests in them, on 
the same principle that it vests in one to whom the deed is made as 
assignee of the bidder. This is  settled. Brooks 7%.  Radcliff ,  33 S. C., 321. 
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Fourthly. A dccd made by a sheriff or caroller u11dt.r tlit' pan-er cou- 
ferred by the statute, like a descent, which is tlie act of thc law, passea 
the title, rlotn-itll~tanding a tliird person m a -  at the tinrc be in the ad- 
verse possession. There is no danger of the e ~ i l s  of clianipertg and the 
sale of "pretended titles" in sucli rases; indeed, few persons xllo are 
sold out for debt willingly gire up possession. The power of the 
sheriff to sell wol~ld be nugatory if tlie position contended for be (372)  
true, unless the additional power x a s  collfelwd on the sheriff to 
put the debtor in tlie execution out of possession and deliver it to the 
purchaser. 

Fifthly. All of the cotenants need not be joined in the denlise. This 
is settled in sereral cases. 

Sixthly. I n  K u d h n m  1 . .  C o x ,  33 S. C.. 456, it was held that one who 
takes a deed from the defendalit in the execution after the leuy is a t  
liberty to show that the t i t l e  accrued a f t c i  t he  l e r y ,  and thereby avoid 
what mould otherwise have been the effect of a subsequent sale under a 
vend i t i on i  erponas .  The case has no application to the present, because 
it is  not sho~vn that the title of Roberts did uccrlle a f t e r  t h r  levy, and 
me hare  but the ordinary csse of one who takes x deed from the debtor 
while the land is subjcct to a lerg, under v,+icli i t  is after~vards solcl. 
Of course, such person coming in, pending the proceeding, can stand in  
no better situation than the debtor  hose place he has taken. 

Serenthly. The last point is against the defendant on two grounds. 
There was no eridence when tlie defendant took  p o s s ~ s s i o ~ r .  The eri- 
dence was that  he ('claimed the land as his." So there is no proof of a 
seven - ea r s  adrerse possession. But  suppose there had been, and sup- 
pose further that the statute cornmeneed running so as to bear 011 the 
defendant's color of title before tlie deed xTas ~ n a d e  to the lessors of the 
plaintiff arid in the lifetimr of Janrrs TIT. C:mon, whose laches i t  was 
not to take a deed after the coroner's s ~ l e ,  it is wrtain that his right of 
entry did not accsrnc u l~t i l  he brcame t11v pi~rchascr at  the coro~ier's sale 
it1 Ju ly ,  1S41, from which time to March, 1349. when the declaration 
issued, thew mas not tlic seTell yca1.q nwessar.7 to ripen the defe~ldant's 
color of title. 

PER C I  H I A M  S o  error. 
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( 3 7 3 )  
CAIXB OPBORKE v. JOHN BALLEW. 

An entry under n tleetl into a lmrt of a tract of land shall. as against a mere 
wrongdoer. I)e eolisitlered nil entry into the whole, it not appearing that 
;lily one elsr has ~)o.ssession of my part. 

 PEAL from Batt le ,  .I., at WILKES Spring Term 1851. 
Quart c luusum fregit ,  and plea, not guilty. On the trial the plain- 

tiff gare in evidence a dced to himself covering the loczu in quo. He 
also gave in evidence a grant to another person, which likewise corered 
the locus i n  quo ,  but he was unable to deduce title from the grantee to 
his bargai!ior. Upon taking his deed the plaintiff went to reside in  a 
home situate on the land and cultivated a field that was enclosed, and 
soon af ter~wrds the defendant committed the alleged trespass on an 
nnenclosed part of the woodland included in  the plaintiff's deed. 

Tlir counscl for the defendant inored the court to instruct the jury 
that the action could not be maintained because the plaintiff had not 
sliown himself to be in possession of the locus in quo by having it 
mcloscd, or otherwise in his actual occupation, or by having a title for 
it against all the world; but the court refused to give the instruction 
and dirccted the jury that the plaintiff's actual entry under his deed 
into a part of the land covered by the deed was pr ima  facie sufficient to 
maintain trespass against the defendant, who set up no claim to the 
locus ill (p ro .  and waq a mere wrongdoer, no other person appearing to 
bv in possrssion of another part of the land under a conveyance, also 
covering thc locus in pro. 

(374) G ~ r i o n  f o ~  p l a i n t i f .  
Eo!jclen f o r  d e f m d a n t .  

RTFFIS, C. J. Although as between two persons claiming under deeds 
which interfere, the possession be with the better title unless the other 
party h a w  an actual possession within rhe disputed part, yet, as applied 
to the case of a mere rrongdoer, the instructions conform to our adjudi- 
catioiis. and seem. indeed. to follow from the doctrine of constructive 
possession, which ic, indispensable, in the present state of the conntrg. 
to the protection of lwaceable possessors and claimants against lawless 
intrusions. Tl'jjricb 1 . .  B i s l ~ o p ,  8 X. C., 485, is in point, and gives very 
satisfactory reasons why an entry under a deed into a part of a tract of 
land should, as against a mere wrongdoer, bt~ considered an entry into 
the whole, it not appearing that an? one else has possession of any part. 

PER Cr-RIA~X. No error. 
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C'itcd: NcCormicX I , .  -111r~i.or~. 48 S. P., 331; Lamb r .  Swain, id., 
3 7 2 ;  AytotX I.. R. Ii.. bD S .  ('., 324: 7'11oitcto~i r .  32. R., 150 S. C., 693; 
,%mmons I.. R o r  Co., 133 S .  C'., 261; Ray 1 % .  A ? d e r s ,  164 K. C., 314. 

AT'PEIT, fro111 h"(Jtt1~ . .J.. .,t H L S U L ~ ~ W S  Sprilig Term, 18.51. 
T r o w r  for i\ i l a ~ . ~ ,  and V B R  tlccided on tlic followiiip case agreed: 

Thomas Rhodcs. of Buncombe ('aunt>-, owilcd the s l a ~ e ,  aiid died i i~tes-  
tate in the gear 1827, 1e:tving 21 widon m d  ail only child, tlien married 
to Jo lm Xiller. S o  admii~i,trntion \Tab taken 0x1 the estate, but Mrs. 
Ithodes and John Miller paid all the debts and took the property of 
crerg kind into their l)ossessioil. claimiug and using it as their o ~ n ;  
and in 1834 the!- >old tlie w g r o  to John ('raig, ~ h o  lived in South Caro- 
lina, and kept the d a r e  in his posqessioi~ thele for ten years and then 
died, mid his tsccntors sold him to tlie plaiiitifl, 157210 had posqession of 
him for fonr years. Tllc d a r e  thnl  roll a n a 7  alld came back to the 
rcsideilce of Mrs. Xhodes, with nhoili tlic defe~idant l i ~ c d ;  and tEir s l a ~ e  
v a i  cornniittcd to jail as 2 i  i-uilan iiy, but was aftcrn.ards talrcll out of 
jail b~ the dcfcudailt. r h o  is a sou of Jolitl Miller, and, upoil denland 
of the plailltiff, r e fnwl  to d e l i ~ e r  Ilinl; : ~ n d  tlien this action was 
brought. Judgnleilt n-21h rciidcred thereon for the plaintiff for (376) 
thc T nlue of the s l a ~  e ,  as stated ill tlw c8a,c. ugrccd, aild the de- 
feilda~lt appedlcd. 

RTFI~I?;, C. J .  TfTithout ha\ iug r c c o u r ~  to the preanmption of a good 
title from a sale by the nest of kill and 111)n ards of tn7enty years posses- 
sion by the plaintiff and those nudrr  \\horn lie claims since the death of 
the original owuer, Ithodcs, the Court is of opinion, that wider the cir- 
cumstances, the plaii~tiff's possession entitled him to hold the d a l e  as 
against the defe l lda~~t ,  who is a mere wroi~gdoer, and, therefore, that  he 
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may maintain this action of trorer. It is distinguishable from the cases 
of IT'hite 1 % .  nu!] ,  26 X. C., 14, and Barwick I , .  Baru*icli., 33 S. P., 80, in 
the former of which the action was brought by tlle administrator, and 
in the latter the true owner was in existence and known. But  this is 
more like the caie of the lost je~rel ,  for ~ h i c h  the finder was a l lomd to 
maintain trolcr  agairirt the goldsmith, to whom it had been submitted 
for his opinion and who refused to d e l i ~ e r  it hack. A r m o r y  v. Drln- 
miric ,  1 Str., 30;. For, although tlle rightful owner was not known then, 
it n7as kno~vn that there must be some owner, and, therefore, if the mere 
pos~ibil i ty of ail owner appearing or coming into existence would de- 
feat the action, the plaintiff could not hare  had judgment. I t  vould 
seem, therefore, that if the defpndant had rece i~ed tlle $lave from the 
plaintiff and refused to r ede l i~e r  him, or had taken him from the plain- 
tiff's actual possession, lie ~ o u l d  be liable in troler. This is nlucli the 
same, for the plaintiff did not lose his possession by the s l a ~ e ' s  running 
away, but llc was still the subject of larcr~ny as his and ill his possession. 
Indeed he was taken by the defendant and conlnlitted as a runaway. 
From whom? Plainly from the person in ~vhose possession he was a t  

the time of absconding, and, as such, he Ivas rightly detained as a 
(377) runa\i7ay. The defendant, therefore. cannot bar the plaintiff by 

setting up his subsequent wrongful act of taking the s l a ~ e  out of 
prison and holding him against the plaintiff. The defendant wrong- 
fully il~terfered with the plaintiff's possession, xhich  g a l e  him such a 
right of property as entitled hinl to hold against every person, except an  
administrator of Rliodcs, if one should ever exist; and there being none, 
he may have trovcr against a mere x~~ongdoer .  

PEK PI-XI ill. Affirmed. 

C i t i d .  Fhanch 7.. 3Iorriron, 50 K. C., 1 7 ;  T1iompson r. dndrews ,  53 
S. C.. 1 2 6 ;  X n ) u  rll I .  IIi-oucton, 67 S. C., ROB; R~rssel l  1 % .  H i l l ,  125 
S. C.. 1 7 3  ; T'inson 1 % .  Knight, 137 N. C., -112. 

KOSASNAH BRIGGS r. CHARLES BTRD. 

1 A PPI 'on ik not nn~wernltle in mi ; ~ c t i o ~ l  of klnntler for an) thing he  \:ty\ in 
hon~k t ly  preferrinz. hrforc ;I jucticii~l officer.. compl:~int\ nenin,t ;in indi- 
riiln;~l for offenqei allege11 to h a r e  heen coll~mitted 1, h im:  and prima 
fnc rc ever> a1tl)lication i \  to Iw tleeued honekt and to h a r e  Ileen made 
I I J ~ I  goor1 motirec until the contrary be illon n 

2. In quch races. whether the party compl;~ining acted Bo?lr~ fidr or from a 
wickrrl and malicious mind is  alwajs a11 open question. The opposite 
party,  therefore, is  a t  liberty to prore malice either hy eyprcbs eridence 
or I).T at tendine or collateral circumstances. 
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8. In an action of slander. evidence of the uerlse in which the words were 
untlerbtood I);\. the l l ra~er \  n1u.t be of the cellbe in whi~li  they were under- 
stood a t  t h e  t i m e  t l lcy  were uttcrcd. 

4. Althouyl~ a juror may ,-it on the trial. against whom there was good cause 
of challenge. jet the party, hy not having made the objection ill time, 
waired it. 

, ~ P P E A L  from i V i ~ t t / ~ ,  .J., a t  PASCEY Spring Term, 1851. 
Action for ~vords  spoke~l with the intent to charge the plaintiff 

( 3 7 8 )  

with having stolcn biscuits. Plea, not guilty. The declaration stated 
that a report had been in circulation that  the plaintiff had stolen some 
biscuits belonging to one Elisha Hunicutt, and that the defendant, speak- 
ing of the plaintiff and of the said report, said, in the hearing of divers 
persons, of and concerning the plaintiff: "I d l  make the biscuits roar 
under the cloak before Snturdag night,'' wit11 inuendoes and arerments, 
applying the words to the plaintiff, and that the defendant meant 
thereby, and was understood by the hearers, to charge her with felo- 
niously stealing the biscuits. 

On the trial, two ~vitnesses deposed that on n certain day the defend- 
ant and the plaintiff's father had n dispute ahout a line arid fence be- 
tween them, and the plaintiff passed by the defendant and the witnesses. 
and the defe~idant said, "If they do not mind, I will make the biscuits 
roar under the cloak before Saturday nlght." But  each of the witnesses 
said hc did not understand what the defend:rnt meant. h o t h e r  r i tness.  
L. Phillips, deposed that he v a s  a justice of the peace. and that  on the 
day br~okc11 of by the other witnesscls, the defendant asked him IT-hat he 
~ o u l d  think if he werP to  spe a n.oman take a parccl of biscuits and slip 
then1 imder her cloak. and he ans~vercd that he r o u l d  think i t  was 
stealing, slid tllcwupori the defendant told him Ile m n t e d  a State's 
warrant, :md said that on the clap he was talking with the other t ~ v o  
witliesses, " n i  a certain n-onia~l passed by, and hc said he nould make 
the biscuit roar be for^ Sntnrday ~ ~ i g h t ,  and slic looked n orse than anp 
one lie had ever W ~ I I . "  The ~vitness further dcposrd that he had prc- 
~ i o u s l p  heard of a report that the plaintiff had stolen biscuits at 13lmi- 
cutt's, and 11e ~ l ~ ~ d c r ~ t o o d  the defendant as alluding to the plaintiff, and 
that  lie intended to cllaree her rvitli stealing those biscuits; that he, the 
~ i t n e s s ,  declined issuing tlic va r r an t  a t  that time, and promised 
to attend to it a t  some other time. but the defendmlt made no fur-  (379) 
ther application. 

The counsel for. the defendant insisted that  the action mould not lie, 
because the words were not understood by the first tm-o witnesses in the 
sense imputed to them in the declaration, and because the communica- 
tion to Phillips was for the purpose of obtaining a warrant for  the 
felony, and was, therefore, privileged. The counsel for  the plaintiff in- 
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sisted, ou the other hand, that the conlmunicatiol~ to tlie magistrate was 
liot pririlegcd; and, further, that, although the t n o  first nitnesscs did 
]lot at the tinic midcrstand the defendant's allnsiori, the action will lay 
if they afterwards heard the report, and then understood the defendant's 
allusiol~, or if they beliered the defendant really meant to charge the 

with larceny, and other persons besides those t n o  witnesses 
were present, n h o  mlglit or might llot h ~ \ e  understood the allusioli. 

Tlie court instructed the jury, ~f they belieled tlie apl~licatiou to thc 
magistrate was b o w  ficle for the purpose of obtai l~ing a State's na r r an t  
a ~ i d  for no other purpoie, the defendant was not al~>werable for the 
nords then spokeli, but that  if he had any other purpose. the11 tlic de- 
fendant was am~verable in this action; a ~ ~ d  that, for the purpose of 
arrir ing a t  tlw defendant',i intention, tlic jury should conslder all the 
circumstances, including the facts, if the jury b r l i e ~  ed the x-itness, t ha t  
the defelidmlt did not at the time iusi-t 011 t l i r l~  ha7 ing :i warrant nor 
apply for our aft?rnards. The p res id i~~g  ~ u d g e  did ~ ~ o t  express any 
opiuiou 011 tlic other ~ ) o i ~ ~ t s  ilisisted 011 in tlie ztrgumcwt of the planitiff's 
counsel to tlie jury, and was not requested to g i w  an! il~structiolis on 
them. The jury fou~ ld  for the defelldant, a l ~ d  the couiihcl tor the l) lai l~- 
tiff moved for a 1 c i c c t c J  de n o r o  u p o l ~  the g r o m d  of crror in the instrnc- 
t iom as to the words spoken to the nituess Phillips a11d in his Hol~or 's  
]lot g i ~  ing ally iristructior~ or1 the otlirr t n o  qu r s t iou  made ill the arpu- 

niellt, and also because olle of the j u r o ~ s  011 this trial had bee11 011 

(380) a jury 011 :t former trial of t h i ~  caw slid tlieli c.oi~currcd in a Ier-  
dict for the defelida~lt. Tlie niotion n-as rcfused and judgmeut 

r e l ~ d e ~ w l  for the d r f c u d a ~ ~ t ,  and thc l)lalntiff apl)caled. 

R I - r r ~ s ,  C. J. The l~rir i lege of charging persons with offenses in a 
judicial proccedi~~g, or  with a T ien. to one, i i  p i ~ e l l  by the law, becauw 
the public interests require cornplaints to bc made :tpaillst offenders, or  
those really susl)ected of being such, and the complai~its callnot be made 
withoilt tllc i w  of wch  \T-ords as would, if spoken or1 a different occa- 
sion, bc slandrmus. Hence a person is not aliswerable for  anything he 
says in liol~cstly p r e f e r r i ~ g  a complaint before a justice of the peace; 
and, priwza f n c i ~ ,  r rcry  application is to be deemed honest and to ha re  
hem preferred upo~ i  good m o t i ~  es until the contrary be show11, because 
it is a duty to bring offenders to justice. That ,  lye beliew, is all that is 
m e a ~ ~ t  by the phrase, "privileged communication," namely, that  the 
n.ordq are uttered ill a legal proceeding, or 011 some other occasion of 
apparent duty, which p r i m a  fucic imports that  th? party v a s  actuated 

'GO 



by a sense of duty : n ~ d  not h- tlic malicc which is generally to be implied 
from speaking nordq imputing a crime to mother.  C o r k y n n e  I . .  I l o d g -  
X ison .  6 C'ar. & P.. 543;  .Tohnso~r 1 . .  E ~ ~ t z c ,  3 Esp., 32. It is always 
op(w. hon-er-er, to the opposite bide to prole malice, either by express 
ex idcilcc or b> circnr~iytallres attellding the :~ccuiat ioi~,  or by others that 
are collatrr:ll, a \ ,  for esainl)le, that the accuser had a 1)artirnlar grudge 
azail~st  the a c m s d  aild knew the accusation to he u l~fomded.  I t  is. 
therefore, the qi~cstio~r in all such rases. whether the party acted b o ~ c t  
fide in making the comp1:riilt or from a wicked and 1nalic.ion~ mind. I t  
follows that t h ~  i i~ \ t ruc~t io i~i  to t l ~ c  jury ww as strong as they 
could possibly be, TI it11 mi:- regard to the rights of the defendant. (3Ql)  
being, that if hc had an)- other purpose beside that  of bona fide 
in inst i tut i i~g a 1)rosecution against the plaiutiff. she 11-ould be elltitled 
to recover, and allo~r-i11g the l~laintiff the bcnrfit of the intrillsir as well 
as all other e r i d ~ n c c  of some malicious purpose. I t  is apparent, there- 
fore, that the plaii~tiff 113s 110 ground to complain of the instruction. 

There arc sercrnl nlrsvers to the other exception. The silence of the 
judge is not error, iinless 2ic br n m  ed for :I ~ I ' O ~ Y I *  instr~lction. Here 
the party czlioie to tak(. the chances before the jury ~vithont the help of 
the court on either of the t~r-o ~)oints .  But  if instructions had bwil 
asked, they ought to ha le  heen refused. The declaration is that the 
xirords-not importing, / ) P I  ,s1,, a rlrarge of larcci~y by the pluintiff-vere 
nleant by the d r f n ~ d a l ~ t  to he so understood by those to whom they were 
spokcn, a d  Irere tl~eil so understood bg them. IIence the court held, ill 
this case, oil a ior11ic.r occnsioi~, that tlw plaintiff might gir-e eridnlce as 
to the seilsc ill n l~ ic l l  tlic hearers understood them. Bnt that must of 
necessity he refcrrrd to the time of speaking the ~ ~ ~ o r d s ,  else it might 
11al11)cn that tht. nords would he understood differentlv at different . . 
times, and be actional~le or not, as the n ~ i t ~ ~ e s s  might apprehend their 
sense, more or less correct1)-, f r o n ~  time to time. Resides, there x i s  no 
eridencr that the rcyort subseque11tl;v reached. thcx t ~ r o  witnesses, or  that 
it imparted to them a hettcr ~mders t a r~d i~ lg  of thc defendant's meaning ; 
and the court ought not to snbmit a point to the jury on ~ h i c l i  there is 
no erideiicc. This ohserration is equally applicable to the other point, 
as it did not appear that ill17 othcr persoil was p r e s ~ ~ t  whe11 the defend- 
ant  spoke the ~ o r d s  prolrtl by the t v o  ~vitnessea, or  that such person, if 
present, understood the allurioi~ to bc to the plaintiff. 

There was good cause of challengc~ to the juroia. I h t  that does not 
r-itiate the trial, for the juror might h a w  conceired that he was 
hound to serre, and by not making tllr ohjectioil the party (382) 
waired it. 

PER C ~ K I  111. S o  error. 



I N  THE SUPREME COURT. 

Cited: Shelfer v. Gooding, 47 N. C., 182 ; 8. r .  l'atrick, 48 3. C., 447; 
8. c. White ,  68 N.  C., 160; Sowers v. Sowers, 87 S. C., 306; Nissen v. 
Cramer, 104 X. C., 576; Gudger I.. Penland, 108 1. C., 600; 8. c. Coun- 
cil, 129 N. C., 517. 

STATE v. BEVERLY RASH. 

1. On a trial for murder, charged to hxve been committed by a husband on his 
wife, the State has a right to  prove a long course of ill-treatment by the  
husband toward the wife. 

2. Whether an alleged suhsequerit reconcilation between the parties is real or 
pretended, so as  to affrct the question of malice. is a matter for the de- 
cision of the jury. 

3. Proof of the declarations of a drceased TI-ife. offered hy the husband. that  
she had been guilty of adultery was ~roper ly  rejected by the court, be- 
cause it  was irrelevant to the issue. and hecause i t  would have gone 
strongly to 1)rove the malice charged on the huiband. 

4. In criminal, a s  well a s  in civil, cases all the testimony on both sides should 
be introduced before the argument comruencec. After that the parties 
hare no r i g h t  to introduce additional testimony, though the court, in i t s  
discretion, may permit i t  to he donc. 

5. A judge is never bound to instruct a jurx u11on an abstract proposition. His 
duty is to lay down the law to them as a ~ ~ ~ l i c a b l e  to the eridence intro- 
duced. 

6 I t  never can be error in ,I judge to il<\ume that a\  t iue which the pri<olirr. 
in his defense, has tieatrd a s  true. ac. where a prisoner indicted for mur- 
der docs not pretcnd that, if guilty of the homicitlc, he is guilty of any- 
thing but murder, but relies in h i i  drfensr w l e l ~  upon tltc qround that he 
n as not guilty of the homicide. 

7. I t  is not error in the judge to tell the jury that if the witness is credible. i t  
is their duty to believe him, when he adds a t  the same time, "yet i t  is 
possible the witness may he mistaken or perjured." 

S. It is not error in a judge to instruct the jury that "all the circumstances 
for and against the prisoner which were prored he3 ond a reasonable doubt 
must be taken all together and not separately " 

(383) APPEAL from Battle, J. ,  at CABARRFS Spring Term, 1851. 
The defendant was indicted for the murder of his wife, Mary 

Rash, and conricted. Several objections were taken to the charge of the 
presiding judge, which are set out in the opinion of the Court. The 
facts are also stated therein. 

Attorney-General for State. 
Boyden and H. C. Jones for defendant. 
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Sam. J. Tlie bill of exceptions contairis s e ~ e r a l  objectio~is to the 
' charge of the presiding judge. Wl'c will consider tllrrrl in the order in 

which they are presei~ted. 
Tlie first is that his IIonor admitted iml~roper testimony. Tlie testi- 

mony objected to by the priso~ier is that  portion relative to tlic treat- 
ment of liis wife. -1fter much trstinlony had been g i ~ e n  in, the case 
states "that the State then introduced several wi t~i~bses  to p o r e  a. lolrg 
course of ill-treatmrl~t of his wife by the prisoner, for the pnrpose of 
sliox-ing tliat 11cl had 111ra1lce against her and nished to get rid of her." 
Was this a legitlniate p r l jo se ,  aud the rnearis used laxvful? S o  person 
r a s  present nlicl~i the allr,ged llornicide was c'cnimittcd. There could be 
110 direct and pos i t i~  e proof of t h  fact of the P C ~ S O I I  of the lmpetrator,  
and the jury n7erc left to dran their conclusions from such facts as could 
inform their uildcrstarldil~g 011 tlic subject. Tlie first inquiry 
voald he, who could he tlic perpetrator? and the nlirid would (384) 
~la tora l lp  t u n  u p o ~ ~  the 1)rrsorl ~vllo, eitlicr from intereqt or  
malice, might dcsirc her' tlcntl~. Triter-.t, in this case, could not esist, 
a ~ i d  malice alonc could 1~:rd to the deccl. Ordinarily, the eye of sus- 
i'icion caliliot t1u.u 111jon tlic liu.11alitl 31 the murderer of his wife;  :md 
\\-hen csharged 111joi1 h i i .  111 tlic ;tb-eli~(' of i)ositi\e proof, s t ro~ig  and 
co~lr i~ ic ing  c.vidence-c~ 1de1lc.e that lcures 110 cloabt on the mind that Ile 
had ton-ard. her ti~llt ?r i ( / lu  H L ~  t / {  ~vliich aloilc conld lend liim to perpc- 
trate thc crime-is alu n. ~linteri l~l .  H~TT  elsc cwdd this he done than 
bp s l i o ~ i ~ i e  his acts ton a ld  h r ,  tlw ~iianner ill rliic11 he treated her, and 
the declaration, of 111s ~ri:~ligliity? TTllat ~troliger llroof of malice can 
be imagined than :i 11n.bnnd scndil~g his on 11 brother into his ~ d ' c ' s  bed- 
room in order to f o ~ ~ n d  a c.llarec of adultery, n~lic~rehy he might get r id 
of her by a d i ~  orc'e ! TTliat > t r o ~ i g ~ r  proof of malice than strilrpillg her 
~i:ilied, and iu tliat cm~dition turning her out of his doors! On  bc~lialf 
of the p r iwl~e r .  it i- . l i o ~ w ~ c r ,  said the Statc n.as pcnnitted to go too 
far  back for it* f:~c'tu, n ~ ~ d  1)- that rrieaus the general character of the 
prisoner nao  hrongllt Iwfore the j u y  to speak against him. S o t  so. 
h i  tlic domc+tic rc.liition, tlit malire of oilc of the l~a l t i c s  is rarely to he 
prored but f~ om n .c~ir .  of acts : i n ~ d  rllc loi~ger they have esi\ted and 
the greatw the ~lnri~ljcr  of th tm,  the more p w r f u l  arc they to show tlle 
state of his fecliiigi. -1 > i u ~ l e  espression a d  a single act of ~ io l euce  
are most freclnrwtl) the. w>nlt of trrn1)orar.y pabsio~i, as eranescel~t as the 
rause p i d n c l n g  the~n .  13ut a long conti~luecl course of brutal conduct 
shows ii hcttlcd ,tat(, of fccli~le ininlira1 to tlic objcct. TTe arc  of opin- 
ion, tliell. tliat l ~ i i  IIollor (lid ilot err  in recei~il lg the testinion? objected 
to. because malice ma! bra 1)roxr.d as well by 111-e~-ious acts as b~ pre\ious 
threats. and oftell much rr~orr wtiifactorily. Roscoe's ('rim. Er., 96, 740; 
2 Phil. 011 ET.,  49s. 
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(385) I t  is, however, said in the defense upon this part of the case 
that after the prisoner had turned his wife out of doors, they had 

become rrronciled, and hc had taken her hack, and that, therefore, all 
the antecedent ill-blood on his part could not amount to malice in law. 
His  Honor'., instruction to the jury on this point was full. They were 
told "that the circumstal~cc of malice was relied on b , ~  the State to aid 
in pointing out the prisoner as the murderer; they must inquire whether 
it el-er existed; that a reconciliation was alleged on the part of the pris- 
oner; they must inquire whether it was made, and whether it was real 
or. pretended; and if they believed it to be real, then the circumstance 
of malice was not to be taken into account." This was going as f a r  as 
the judge was authorized to go. The rest belonged to the jury. 

Second. to the testimorly rejected by the court. The prisoner 
offered to prole by the declarations of the deceased that she had been 
guilty of adultery, and also to prove by ail expositioil of his foot that 
his account of her ploughing was correct, as showing that the tracks in 
the row of the ploughed corn could not hare been made by him. The 
first brauch of the evidence above mentioned was properly rejected, he- 
cause it would hare gone strongly to prore the malice charged against 
him, and, therefore, its rejection could do him no possible harm, and 
because it was irrelevant to the issue hefore the jnry, and i t  is never 
error to reject evidence of such a character. 

The court committed no error in not suffering the defendant's counsel 
to exhibit to the jury the foot of the prisoner. It is the duty of the 
respectire parties to a cause, as well criminal as c i d ,  to adduce their 
testimouy in apt time and in apt order; and if not so done, i t  is a mat- 
ter of discretion with the judge who tries the cause whetl~er he will 
suffer it afterwards to go to the jury;  and all the testimony must be 
given to the jury before the argument commences. After that the par- 

ties hare 110 r igh t  to introduce additional testimony (8. P. Hop- 
(386) kins, 27 N. C., 406; Williams 1 % .  Arer i t t ,  10 S. C., 308; Simpson 

1 . .  Blo~mt, 14 N. C., 34),  although it is often done, and will always 
be allowed in a case of life and death, when the court sees that its omis- 
sion was clearly an oversight, unless at the same time i t  is seen that  i t  
is irrelerant and uncalled for. I f ,  howerer, the court does refuse to 
receive it at such time it is no error of law, it being a mere exercise of 
a discretionary power. Here the testimony had been closed and ail argu- 
ment submitted to the jury. But another reason why its rejection was 
not erroneous is found in the fact that the State had withdrawn that 
portion of the evidence to which it was intended as a reply. I t  was not 
relied on in  the argument in behalf of the State, and the opposing testi- 
mony was rendered unnecessary, or, rather, i rrelat ire;  neither did his 
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Honor ill his charge advert to it. 111 ruling it out, no error xr-as conl- 
mitted. 

The next cxceptiou ill poi i~ t  of order i.3, that the judge told the jur>- 
the prisollcr \%-as guilty of murtler, if guilty ar ~(11. His Honor corn- 
me~iced his charge 117 statillg to the j n r ~  "that it n.ar uliwcessary to 
explain to tllpni tlie priiiciples of the la\v of homicide and to po~i l t  out 
the distiuctioil betneeli its diffcreut grades, 1)eiaausc the priso~irr  \I a, ilo't 
guilty at all. or lip niis gnilty of mnrdei~." This exreptioil mimot be 
entertailled, first, bccanhe it IlcTer i5 error to vmrt to vhargc upon il par- 
ticular pililciple I f  il part? \vislies tllr jntlge to do so, it  is hi, duty to 
require it. Ji(A\7crl r . J lnswy,  10 S. C'.. 91  ; ,Yrnlpso,l I . l l l o t c ~ t t .  14 
S. C., 34;  r .  Scott,  19 S. C'., 33. Seco~~d ly ,  if the instruction had 
beeii abkcd for it n oulcl not I iart  hecii the duty of the court to 1ia1 e qi\ cii 
it .  jitdgc is iiexcr I)o~nld to i l i i t rwt a jury up011 ail abstract p1.opo.i- 
tion. H i s  duty i -  to la- do\m to tllenl thc lax as applicable to the eri- 
deilce before t h e m  S. I. .  X a l t r u ,  " AS. ('.. 101. Hcre there Ira. i ~ o t  tlie 
slightest c.\ idcliw to mitigate the offw.e, if cmnniitted by tllc prisoiler, 
from nlurtler to ni:uiilaugllter. A I I ~ ,  tllirclly, it newr  can be 
error 111 t l ~ c  judgr to aqsume that as t m e  \\liic.ll tlie ~)rizoiiclr ill (337 
his defense lias trr,atcd as true. $4'. I , .  X i i i i ~ t ,  13 S. C'., 500. 011 

looking tliroupl~ t 1 1 ~  tile i m t  llcw. we do not filid it anynhere suggested 
that  the prisoner n-n. guilty of maiislaupliter-tlie whole argument, on 
his part, is bottomed upoll the proposition that the prisoner did not conl- 
nlit the l~onliride. I n  thib part of the rlli~rgc there is 110 error. 

The nest exwptio~l is, that thc judge, speaki~lg of tilt, doctrine of oiir 
credible witiless, told the jury that it Tvas tlieir duty to beliere him. The 
first remark to hc  inadc. 1s t h t  the laliguage used by the judge n a s  11po11 
a hypothetical casc iiot called for, a l ~ d  n5ed oiily ill pointing out to the 
jury the differel1c.c. h e t ~ r w ~ i  positir e arid presuriipti~e evide~lce. But if 
there had becu sncl~  r\  ideuce of the killing, still-put as it nits by liis 
Hoiior-there ~vonld ha l e  b t w  ~ i o  error. H e  ninds up  wllxt llc ha< to 
say up011 that point, ill strirt coll~lectioll with it. "yet it ~ r a s  possible the 
witness might be niiqtaknl or perjurtd." 

'L'he charge of the court ill S o l c t t ~ d  I .  XcC'rctcXr~r. I h  S. ('., 394, was 
esseutially differc~lt from the olie wc are coilsiderillg. Tl~crc  the juq -  
were told "that n hen a witness v a s  hcard by a jury, who was ucitlier 
impeached nor rolitradictecl-TI-llose story wai credible, alld i ~ i  \\hose 
maniirr there was nothing to bliake their coi~fidc~lec-they were bouiid 
to be l i e~e  him." I n  the case before us the judge cle:wly did not i n t ~ n d  
to lap it dow~i  as a rule of laus, that ill well tliep must  belie^ e tlic 
witiless, for  lie iinrnediatclv goes on to them from iuch a cou- 
~clusior~ by stating that the wit~iess might he rnistakcn-a c a u t i o ~ ~  omitted 
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in XoJand's case. The remark of his Honor was general, and properly 
qualified, and could do the prisoner no injury. 

The last two exceptions run into each other and will be considered 
together. The first is, that his Honor instructed the jury they must take 

all the circumstances together, and not separately. His language 
(388) is, "all the circimistances for and against the prisoner which were 

proved beyond a reasonable doubt must be taken altogether, and 
not separately." Sow in order rightly to understand the precise mean- 
ing of the judge, we must advert to the argument of the prisoner's coun- 
sel addressed to the jury on that point. H e  contended "that the circum- 
stances testified to by thc. miti~esses ought all to be considered separately 
by the jury, and then classed, as either conclusice or inconclusi7>e, ac- 
cording to the force and effect t h e y  might deem them entitled to." The 
rule thus laid down by the counsel was well calculated for a philosopher 
in his closet, but little suited to a jury in coming to any conclusion what- 
ever. The objcct of a11 evidence is to satisfy the mind of the inquirer, 
and that satisfaction is to be derived from the effect of the whole. One 
particular fact isolated from the others, viewed by itself, might appear 
entirely unimportant; connected with others, i t  may become very im- 
portant. Every one acquainted with circumstantial testimony knows 
this to be so. Tn fact, its force and power to cofivince is this union of 
separatc and distinct circumstarices into one continuous chain, which, 
being at last connectcd with the prisoner, produces that state of mind in 
the j n r -  which enablrs them to p'ronounce him guilty. I t  was this prin- 
ciple which the judge had in view; he did not intend that the jury should 
not look at or consider the sereral circumstances given in evidence, for 
the7 could (20~lle to 110 just conclusion vitlloiit doing it. All that he 
meant was that they must draw their conclusions from the whole of the 
circumstances, and pronounce their verdict as that conclusion should 
direct. I f ,  in the concluding remarks of his nonor,  there is error, it is 
one ill fa\  or of the prisoner, and which certainly do him no injury. The 
widest range was given to them. They had just previously been in- 
structed, "if there is any reasonable hypotheses consistent with his inno- 

cence (beliering the facts to be true beyond a reasonable doubt), 
(389) then he ought to be acquitted"; and in conclusion, he tells them, 

in substance, "if you believe the facts to be as testified to, and can 
suppose (1ny C U S P  in which tlicy do not apply to the prisoner, it is your 
duty to make the supposition and acquit him." Taking the whole of 
what the judge said on this point, we repeat, the prisoner has nothing to 
complain of, and there is no error. h". I.. Swink,  19 11'. C., 9. 

I n  the argument of the case, it was contended by the prisoner's coun- 
sel that from the discrepancy in the testimony of the medical witnesses, 
the jury could not, and ought not, to say that the deceased came to her 
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death by ~~ io lence  a t  all. His  Honor instructed the jury that  tha t  was 
the first point to be ascertained by them, and then left i t  to them to say 
how the fact was under the evidence. This was all he could do. It was 
a matter of fact exclusively for their consideration. 

TTre ha1 e carefully and with much solicitude examined the evidence in 
the case and the exceptions brought before us, fully sensible of the in- 
quiry and our  own responsibility, and are constrained to say, that  i n  his 
Honor's charge and in the reception and rejectioil of e~idence,  there is  
no er ror ;  that  the law has been fairly administered, and that the pris- 
oner has no just cause of complaint. 

T e  hare  exanlined the record, and find no cause there ~ h y  the judg- 
ment should be arrested. 

PER CURISM. S o  error. 

Cited:  8. I.. - I 7 o b l 4 f ,  -17 S. C., 425; X o ~ c ~ h e a c l  I * .  B r o z c n ,  51 S. C., 
371; S. I .  Oscar, 52 S. C.. 307; ,S. 1 . .  I l a y n e s ,  71 S. C., 54; S. 7%. Cha~sis, 
SO S. C.. 358; Gi /bc i  t r .  .James,  86 S. C.. 2-16; S. I . .  Gee, 92 S. C., 761; 
,Y. 1'. T h o w t p s o ~ ,  97 S. ('., 493; fl. 1 % .  J n n , ~ .  9S S. C., 636; F e a t h e r s t o ~ ~ e  
r .  W i l s o n ,  113 S. C.. 627; S. r .  E u t t l ~ .  126 S. C'., 1047; S. 1 . .  F o s t e r ,  
130 1. C.. 672; ,9. r .  ST7ilX.itls, 157 3. C.. 606. 
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ADNISISTRATORS. See Executors and Administrators. 

APPEALS. See 1'ractic.e and I'leading. 

Where a bailn~ent is made by one of two tenants in common. ant1 the lmilee 
undertakes to hold for him, and su1)jec.t to hi< order ctlotrc, the I~ailee 
is not estopped as  to the other tenant in common. hut, in an action by 
the two jointly against him, may show that the true title is  in a third 
person. Pitt  v. dlhrit ton,  74. 

1. Where, untler a n  order of the county court in a bastardy case. the de- 
fentl;~nt gave s bond to comply with any order of the county court in 
that case. and the court ordered that he should immediately pay to 
the woman ;I certain sun1 then ascertninetl to I)e due : Rcld.  that the 
lease would bar an action for the same. where \he wits the relator 
and the suit brought in the name of the State. to whom the Imnd \ w s  
1)ayahlr. 64'. v. Ellis ,  264. 

2. Although a bastard he horn in one county, yet if the mother and child 
afterwards remore to  another count). ant1 there acquire ;I residence 
hefore 1)roceedings in 1)astartly ;me had agiiin5t her, thoie proceeclingi 
m w t  Iw in the latter county, which i.; alone rehponsible for the m a i ~ ~ t e -  
nnuce of the ha.;tiirtl. S. v. .7enlii~t.u. 121. 

1. A hnc l  was :.ire11 to :rn officer to indrmnify him for w l l i n ~  under an 
execution. a t  the in\tance of "J. H. against IT." Held,  thnt to entitle 
the officer to recover on this bond. he must show that  he sold under 
the esecution rnentionetl in the I)ond. Dic7ii)rso)r c. Joncx. 45. 

2. Where one of the suhscril~eri to tlie Wilmington ant1 J l a ~ ~ c l ~ e s t e r  Rail- 
road Company, under the charter gmntrd l)y the Legislature in 1846. 
gave his note for the first installment to one of the cornrnissioners 
appointed to take subscriptions for the nie of the company. instead of 
p i ~ ~ i l l g  the cash : Held,  ( P E A R ~ O W ,  J . ,  di.uscnt.) that  the subscription 
was not void, and that the payee could recover on the note. MrRne 
v. Russcll, 224. 

3. The legal effect of the sale and delivery of a tmnd. without endorse- 
ment. is not to pass the legal title to the purchaier. for the vendor 
may release it  if he thinks proper to the maker of the Iwnd. But the 
purchaser is constituted the agent of the vendor and the money rested 
in him a s  legal owner tlie moment it  is collected, for the chow i n  
nction, of which the vendor was the legal owner, i.; extinguished by 
an act which he hat1 authorized to be done. to wit, tlie reception of the 
money. The money then rests in the purcha~er  a s  legal owner by 
force of the contract of sale. which t11erel)g became executed. Hoke 
2.. Carter ,  324. 
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4. Therefore. where \uc11 :I l)urclla\er ol~tained jntly~nent in the ~laiue of 
the rentlor, iil~d the .lieriff c.ollcct(4 the jutlgruent ;~ntl. tifter uotice 11) 
tlie 1)11reli;i\er. ]lili~l the mo11cj to the vwtlor : Hc ld. that Ile n ds. ~ o t -  
~~i thctancl ing,  a1i.n erable to the ] ) d ~ c l ~ a < e ~  for the ;imount. I b i d .  

3. A. imd H .  ernte~wl into the followil~i. i~gree~l ie l~t  ill w r i t i ~ ~ g :  "Sol(1 to B. 
one eray filly for 115 I)usl~els of c.ortl. ~ h i c h  the s;~iil filly stnl~ils coo11 
to the stlid ( A .  1 :is his ~ I I T ~ I  riglit i ~ n d  propertp lmtil she is pnitl for." 
Signed and sr;rletl hy A. : Ht ld .  that  the Irgal titlr to the. marc still 
remained in 8.. nl~d  that the sale was only contlitional. 1'wrri.y T. 

Roberta. 268. 
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,COXTRACT-Coirtiwued. 
4. When work is done under a special contract, and not completed within 

the time limited, hut is carried on after the day, with the assent of 
him for whom is was done. the lmrty contracting to do the work i s  
coufined under the common caount, to t he  ra te  o f  compen.~ution fixed by 
the contract, when no further special contract is made. The rule to 
ilscertain the damages is, if the work contracted for is worth the sum 
agreed on, what is i t  worth as  (lone? Funner  v. Fruncis, 282. 

5. When proprrty hargained for is delivered, an action for  the  price agreed 
u p o ) ~  ca~inot l ~ e  defeated, escept in cases where, if the money had been 
paid. it  might he recovered back in a11 action for money "had and 
received." There inust bc a total failure of consideration-as when 
the property is retained I)y mutual rousent or is never delivered, or a 
counterfeit hill is received, an action for the price agreed to he paid 
may he defeated; but otherwise, if the property is delivered, although 
it  turns out to he unsound and of no value, or if the hill is genuine, 
though upon an iuaolvent bank. McEntire v. McFintire, 299. 

COUNTIES. 
1. ,4s the Legislature may constitute two counties out of one, i t  may also, 

as  incident to that power. direct a fair and reasonable division to he 
made between them of ally fund before raised by levies on the in- 
hahitants of both the counties in common, and to provide for enforc- 
ing payment thereof by those who have it  in hand. Love c. Schenclc, 
304. 

2. Interpretation by the court of the several acts relating to the division 
of the counties of Lincoln, Catawha. and Union. Zbid. 

3. The net of Assembly requiring the payment of certain moneys 11y the 
rouuty of Lincoln to the county of Gaston (referred to in Love v. 
KchcrtcP, nrrte. 304) applies only to such persons a s  had the fund. or n 
])art of it, in liantl a t  the passing of the act, or might have if nfter- 
wilrds. I t  does not diarge one, through whose hands the money had 
mertlly passed, and from whom it had been taken by the court. before 
tlir enirttment of the statute. Love I;. Ranr.uolii-. 328. 

DEEDS. 

1. Altl~onxl~ ;I deed is made to include more land t h m  was sold, i t  is not. 
on that account. f r a u d ~ ~ l e r ~ t .  hut it is only w i d  for the excess. Jltdgc 
v. Houston, 108. 

2. Where n deed for land. after setting forth the parties, the description of 
the land and the interest conveyed, gocs on as  follows, "to have and to 
hold the above described piece or parvel of land free and clear from 
me, my heirs, ctsecutors, administrators and assigns, and from all 
other ilersons unto the said, etc." Held,  that this clause 
(wlltainrd a covenant for quirt enjoyment. Midgett v. Brooks. 146. 

3. Xo precise or techniral language is required by law in which a covenant 
shall he worded--any words which imount to or import a11 agree- 
ment, being under seal, a re  sufficient. Zhid. 

4. A., having a life estate in two negroes, executed an instrument in which 
were the expressions. "which right and title I relinquish to B., for 
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value received." which instrurnel~t W;IS siened. sealed. witnessed and 
delivered. Hcltl. tha t  if this be not gootl a s  :L re1e:lse. tec:lniic.;~lly, it 
is  good :IS ;I Rill of sale or deed of rif t .  .llcllistcr 1'. Mr.ili.ster, 184. 

5. Wlleli :I deed 11y :I husl~;tnd for  a slave TT-;IS signed antl senled. I)ut not 
clelirered, in the presence of a sul~scr i l ) i i~g witliess. I)nt w:rs af t r rw;~r t ls  
delivered by tlie 11usl1:lnd to his wife for the brnefit of the grantee:  
Hcld,  first, tha t  the delirery W\-;IS qood alld inured to the I~enefit of the  
grantee. Held. s o ~ o t ~ r l l ~ l  (PEAKSOS. J.. di .~~el l t ic l l t ( ' ) ,  tha t  \~-heli the deed 
was  signed, sealed ant1 attested 1)y :I su l~scr ib i~ig  witness. :I clelirery 
not in the 1tresnlc.e trf the attesting witness rn i~ l i t  be l ~ r o r e d  117. a third 
1)ersori. so :IS to satisfy the requisitions of our s t ; ~ t n t e  relating to tlle 
transfer of ?laves. (;rral;ill 17. ICitrg, 211. 

6. A tlrrtl is  rwlitl ill ;r  court of law, notwit1ist:rnding any frautl in the 
col~sitleration of tlre deed or in any false rcl~resentation of :I co1l;~teral 
fact  w-herel~y the 1)arty was inducetl to enter into tlle contr;~ct I J ~  ese- 
cuting tlie instrnmeilt. G a l ~ t  1,. Hcitr.s!iclio.. 234. 

7. The da te  of n deed or  other n-ritinc i. prlnrn frtcre evidence of tlie time 
of i t?  execution. ulmn tlle p r i ~ ~ c i p l e  that  t lw acts of everj  1)erwn in 
tr:~n.:~c.ting 11u.lne.c ;Ire precmned to be t~tin.i~tent n-it11 t ru th  in the 
a l ~ w n c e  of any motive for fnl<ellood I,i/o~lr/ I TTllcelci'. 2!)O 

See Frauds.  Statute of. 

2. W h e w  :I t l w r c ~  is 1n:rtle in the t ~ ~ n n t y  conrt in f :~vor  of the l~laiutiffs. 
on :I pcti t iol~ for :I l e w q -  in n-hic4i t l l r ~ ~  a r c  sme lx l  ~ ~ l a i n t i f f ~ .  one of 
whom is  tlie executor of R (lecc:~setl l e a t e r .  :~ncl this esecutor dies be- 
fore ~utisfilction or  execution suetl. the right to the legncy of the  ile- 
cr:lsetl lezatct? res ts  in ~ I I P  ad~ninis t rn toi~  tle 7)ot~i .~ 1i01i. but he  is 11ot 
entitled to hxve execution until Iir 1 ~ 1 s  111acle himsclf a 11;rrty either 
by sri. Jrc. or  :~ccordin- to thc cou lw of conrt.: of equity. Elliso~r 1 . .  

-4 ndrc!r.s. I SS. 

4. Where several legatees or distributees obt:lin a decree ag:~inst e swnto r s  
or  :~clministrators for n moneyed legacy, the ciecree is several. :1nd 
e:lcli is  entitled to :I selJ:lr:lre eswut ion for his share. [bid. 

5. Snits for  legn(.ies, distri ln~tive sl~tlreu. :lnd filinl portions given in the 
c:ourt? of 1:1w 1ly ])etition. nre t ~ ~ n s i d r r c d  in t l ~ e  ~i:lture of p1.ocrrtli11gs 



in equity. in resl~rct to the pleadi~lgs. taking the accounts. decreeing 
atid rel~e:~ril~g. or reversiug. And so. also, :IS to i)ro(ws 011 the decrees. 
111i(7. 

6. 1Vlie11. ill a suit 11y 1eg;iters agaiust the administrator wit11 the will nn- 
~iesrtl .  it was tlecwrd that the adtiiinistrator should deliver to three 
of thr  four legatees entitlrtl to 1eg:lcy of slaves their respective shares, 
which \\-as tlolie. ;mtl a s  to the other share ( the  legatee Iwitig in l ~ a r t s  
1u~k11on.11) it w;rs tlecreetl that this share should I w  allottetl to the 
:rtlmitlistrator. rtc., "for the use" of such legatee. ul~oli the trust tle- 
t ~ l ; ~ w d  ill the will. et c.. i111t1 the admil~istrator utitltx this tlecree kept 
l~osses.;iol~ of the slaves thus t~llotted. ;md hired then1 out, ant1 tle- 
11ositetl the hires ill court. Hr'ld. that this ainouutetl to an assent to  
the wit1 I:wt ~nt.i~tionetl legacy. Blcfjclloc 1:. I<rercqlr. 201. 

7. The t1t.t of 1'444. cli. 83, niakilig devises to oilerate oil suc.11 r w l  estate as  
thch tc>st;~tor iilay 11;lve ;rt the time of his death. \\-;IS altogether pros- 
lwctive. :111tl tlitl not rstentl to wills made i111t1 11uI~lishetl Iwfore the 
tinlo when the act \vent iuto ol~eratioii. though t h t ~  trstator (lit1 not die 
nlitil ;~fter\v:~rtls. uiiless therr 11e a rrr~ul)lic:~tion of the will after the 
act went iuto ol)er:~tioii. Willinmu c. Dcicis. 21. 

S. T l ~ c  term "prolwrty." ill its legal sense, dors not include cl~oxcx i l l  nction, 
it11t1 ill r e f e r e ~ ~ w  to l)erso~lalty is coufii~etl to "goods." which emtraces 
things in;lr~iinate. :IS furniture, etc.. ; I I I ~  to "chattels." which term em- 
I)r;~ces living things. an horses. etc. I'ippiu ?>. Elli.soic, 01. 

!). \There a testator devisrtl all his "pro~erty" to his wife for life, ant1 
tlirrctetl that after her tleath "it should Iw sold." etc. : Held, that 
ckoscs irl cirtiorr ditl not 1)ass. Ibid. 

lo.  AL tlwiscvl to llis son ;I tract of land "for ailtl tluring his 11:ttural life." 
iltl(l after his (ltwtli "to the hrirs of nly I~otly. to 11e equally divitletl 
Iwt\\-cw~ tllenl. to them imtl thpir heirs forever." :incl if he dies with- 
out heirs of his 11otly liri~ii .  a t  thr  time of his death. then to his 
cl:~ughter. Ilolrl. tli;rt mitler this tlrvise. tlir son took only x lifr estate. 
.11001~~~ 1 . .  /'/lr7if,r. 123. 

1. >... in lXKL took ~lossessioti ul~tler color of title to liliid ~vliich had hen1 
~~reritrnsly grantetl to imotlier. itlit1 diet1 ill 1794, leaviug a will. In 
1795. B.. ;I son. I ~ u t  tlot a devisee of A, took l~ossessioi~ without color 
of title. atid colitil~urtl in the unit~terrupted ~ossessio~i .  esercising a r t s  
of ownersliil~. for more than twenty years: Held,  that B.'s title was 
1)erfectetl l)y such l~ossessiol~. S m i t h  v. Br!/ctn. 11. 

3. \Vhn.e A. hnd Ie;~wtl 1:rntl to R. for the )ea r  1 W8, and cli~ring the )ea r  
1548. while R. \\-a< in l)oc\e\uiotl under the leahe. A. psecuted to ('. a 
tlred ~ ) u r l ~ o r t i ~ l g  to convey to him the fee 4imple. and thereupon C.. on 
2.5 Decemlwr. 1848. conimei~cetl :~il  action of ejectment against B. Held ,  
that the action woultl not lie I~ecalise a t  the date of the tlemise C. had 
I I O ~  the right of entr).  I'rite r.  Oxbornc~, 26. 



4. Where A. lirec ulton li111(1 together with B .  \rho claims the title. and 
the land ii soltl ulitlrr a11 r~ecnt ioi i  ngniiiit A. in ail action of eject- 
ment 11y tlie l ~ u ~ c h ; ~ \ e r  under the execution hrought against A,. the 
latter canl~ot protect liimself from the action b) ietting ug the title 
of B .J~trlge ?'. I f o u c t o ~ ! .  10s. 

5. But, 11s P ~ a l i s o s .  .T.. if B.. ill sucli a case. :ifter judgment, c m  satisfy 
the c,onrt. 11y llroltrr affiili1~-its, that lie had a bonu fide claim of title 
:1nd is  in 1)oswssi011. the court l l i~s  power to order the writ of posses- 
sic111 iiot to Ite issued until the plaiiitiff brings mi action of ejectment 
:~gairist Ilini. I b i r l .  

G. A liurcl~tiwr of 1,111tl i i  n l ~ r i r y  in estatte with the Itargai~~or, and has the 
right. nliere uece.itiry. to use the name of tlie lmrgainor to effect a 
recorery in ejectn~ei~t.  m d  :11w to take l~osaesuion in his name. Pos- 
t o r  I..  I i c  I /  q l .  589. 

7. 011 the trial of : I ~ I  i~ctioli of ejectmei~t. the court may. ill his cliscretion, 
allow oiie of the lessors to be stricken out of the declaration upon the 
costs being deposited in court a i~i l  mutual releases executed. The 
11arty strickell ont ~nity then Ite :I witness, :is if his name had nerer 
bee11 in the decl:~ri~tioi~. ( ' c r ~ w ) ~ ~  v. Smcwt, :iG9. 

8. 111 ejectmeiit ;ill the co tenuts  r~eed not Ite joined in the demise. I h i d .  

ELECTIONS. 

1. 011e n-ho vote.: illegally i ~ t  ;111 election of sheriff caunot clefelid liilnself 
i~gailist mi i ~ ~ d i c , t n ~ e i ~ t  ultoii the yrou~id that the electiou was con- 
ductetl irregu1:rrly. N. ??. C o h o o ~ l ,  1%. 

2. The cowty cc~nrt. a majority of the actill:: justices beill:: itresent, is t h e  
t r i l )ui~i~l  to decide all coi~tested elect io~~s of sheriffs ; ;ind the yalidity 
of the rlrc.tioii or m y  i1wgu1;rrities rz111 only be oltjeetetl to in a direct 
l~l'ucertlillc Iieforr that t ~ i l ~ u ~ i i i l .  I11id.  
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pletely effected by these l~roceedings; that the petition setting forth 
the master'\ wizll. then to emancipate for meritorious iervices, the 
judgment of the court. and the granting to the niahter liberty to 
emancipate, being entered of record, make the liberation required hy 
law. A t r i ~ y e r  v. Burcham. 41. 

2. After ;in accluiescence for thirtr years by the public in the enjoyment 
of her freedom, every presumption is to be made in favor of her actual 
emancipation. especially against it trespa>\er imd wrol~gcloer. Ib id .  

EVIDENCF:. 
1. Where A. gave B. a bond for $50, and a t  the same time i t  was agreed 

by pnrol that whenever A. paid certain costs in a suit then pending 
between the parties, the bond should he surrendered and given up, 
and A. afterwards pait1 tllr costs: Bc ld ,  that this was competent and 
sufficient evidence of the discharge of the bond. Walter-s v. Walters .  
28. 

2. The delivery of a deed is a question of fact, and the law has prescribed 
no particular form in which it shall be made. Flojjd ?'. Taylor,  47. 

3. When any circumstances are  proved, no matter how slight or incon- 
clusive, from which a delivery may he inferred, the party relying on 
them has a right to hare them submitted to a jury, and it  is error in 
a judge to instruct them that there is no evidence of a delivery. Ihid. 

4. The presumption of death arising from the absence of a party for more 
than seven years is not removed by proof of a rumor during that  time 
of his being alive, which rumor, upon investigation, turns out to be 
without foundation. Xoore  v. Parker,  12:X 

5.  I t  is an established rule in the law of evidence, that  in matters of a r t  
and science, the opinions of experts a re  evidence touching questions 
in that yarticular a r t  o r  science, and i t  is competent to give in evi- 
dence such opinions when the professors of the science swear they are  
able to pronounce them in any yarticular case, although a t  the same 
time they say that precisely such a case had not before fallen under 
their obqervation or under their notice in the course of their reading. 
The effect of the evidence is, of course, to be decided by the jury. 
S .  v. Clark,  151. 

6. After the death of a husband, the wife is a competent witness to prove 
the execution of a deed made hy him in favor of :I third person. Gas- 
kill v. King, 211. 

7. In  an action brought by a mortgagee against a creditor of the mortga- 
gor claiming property under an execution against the mortgagor, i t  be- 
ing alleged that the mortgaqe was made with a fraudulent intent, the 
declarations of the mortgagor immediately before and in contempla- 
tion of the act may be given in evidence against the mortgagee. His 
declarations after the act are  not admissible in evidence. Hnrshaw 
v. Moore, 247. 

8. On an indictment for perjury in swearing that  A., one of the several 
assailants in a n  affray, struck the defendant, when i t  appeared that  
A. did not, hut another assailant did strike the blow, it  was competent 
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for the defendant, in  order to disprove a corrupt motive, to show that  
immediately on his recovery from the unconsciousness occasioned by 
the blow. he had given the same account of the transactiorl he did in 
his testimony before the court on the trial of the case in which the 
perjury was charged. S. v. Curtie, 270. 

9. On the trial of an ejectment, i t  became important to prove that the de- 
fendarlt was the terlant of A. To prove this the plaintiff called A., 
who proved the fact and, on cross-examination, produced a convey- 
ance dated more than seven years before the commencement of this 
suit, and swore that he had been coiltinually in the peaceable and ad- 
verse possession. The counsel for the plaintiff was then about to urge 
to  the jury that A's  testimony a s  to  the time he obtained said deed 
was false, and that the deed was antedated. The court informed the 
counsel that  as  he had introduced A. a s  a witness, he could not dis- 
credit him before the jury; that he might have proved by other testi- 
mony that  the witness was mistaken, and that the facts were other- 
wise. The court permitted the deed to he given to the jury for their 
inspection, that they might determine from the face of it  whether i t  
was antedated or not. The court then instructed the jury that if they 
believed, from an inspection of the deed, that it  had not been in exist- 
ence for seven years or more before the action was brought, they 
should find fop the plaintiff; but it  did not lie in the mouth of the 
plaintiff to  say that his witness, A,. was unworthy of credit, and par- 
ticularly a s  the plaintiff was not entitled to recover. unless that  part 
of A.'s testimony in relation to the possession was believed. The 
plaintiff had no right to ask them to believe so much of A's testimony 
a s  was in his favor and to discredit him a s  to the halance. Hice v.  
Cox, 315. 

10. Held, that  the charge of a judge should be taken as  a whole; that  all 
he says upon any one particular point should he taken together, and 
that thus viewing it. the charge of the judge in thiq case was correct. 
Zbid. 

11. The party producing a witness shall not be allowed to prove him cor- 
rupt. He may prove that he is mistaken. or that  the fact sworn to 
is other than is represented by him. Tbid. 

12. There is  a distinction between discrediting a witness and showing that 
the facts a re  diEerent from what he has represented them. In  the 
latter case the discrediting of the witness is incidental, not primary. 
The evidence may he disrredited and the integrity of the witness 
remain unim~eached. rb id .  

13. PEARSON, J., dissented as  to the construction of the judge's charge. 
Ih id .  

14. Wliell a grant calls for the line of all old grant. the rule is that it  must 
go to it ,  unless a natural object or a marlred tree is called for ;  and 
before the calls of the junior grant can be ascertained, those of the 
old must be located. Dula v. McCShee, 332. 

15. Under the act of 1846, a party may read a registered copy of a deed to 
the other party who has it in possession without notice to  produce the 



EVIDESC'E-Cotit in fr cd. 
orieinnl. in the same manner a \  h r  can read tt co11y of :t cleetl to him- 
self. C'rrrsorz v.  Smart. 369. 

16. 011 ;t trial for murder chirrgrd to have Ijeeil committed I)y a husband 
on his wife, the State has a right to 11rore ;I long course of ill-treat- 
ment 117 the husband to\mrd the wife. A'. ?. Rrrxh. 382. 

17. Khether ;in alleged subsequent reconciliation betweell the 11;trties is 
real or ~ , r r t e ~ ~ d e d ,  so :IS to affect the q u e s t i o ~ ~  of malice, is ;I matter 
for the decision of the jury. 17,id. 

18. Proof of the clcclarations of a deceased wife. offered I I ~  the husl~aild. 
that she 1l;itl been guilty of adultery was l~roperly rejected I)$ the  
court I~ecause it was irrelerant to the issue. ;rntl 1)ecause it x~ould 
have gone stroilgly to llrove the malice t.11:11.getl OII the huslrnnd. Ib id .  

EXECUTIOSS. 
1. If. ill the w s e  of a ficii frrcirt.~ for the axle of the 1;111cls of ;I deceased 

del~tor,  the heirs should I I ~  named. yet this is not 1lecess;II.y when the 
will is i t  1-cirrlitio)~i e.1;po)trc.s. the 1:11111 11;xring I I P ~ ~  asc.rrtni11etl hy the 
levy and return of :I const;rhle. 8ti1itTi t7. Br.y~oi. 11. 

3. An officer mag lery an  execution n1ro11 ;I sti~ntling (.roll. 11rorideCI it i s  
inatured. The act of 184.2. ch. 35, 1)rohil)itinx ofiic.rrs from Ierying 
executions "on growirig crops" ernlrraces only ?rolls TT-hicll are  not 
matured. S1~nu)mn c. .Jones. 206. 

6. A ileetl ulntle 1)y ;I sheriff 01. coroner nniler ;I s;rle l ~ y  execution passes 
the title, notwithst;~nding :I third Iwrson 111i1y irt the time he in ad- 
w r s c  l~ossessic~n. I bid. 

7. W11e11 a perso11 takes ;L derd from a delltor while the l i~nd is subject t o  
a Irry-. nntlrr which i t  is after~r:trrls soltl, lie stantls ill no better situ- 
ation tllan thf, ilel-)tor whose lili~ce he has taken. 17)id. 

EXECUTORS ,iw -~J I ISISTRATOKS.  

1. U11on the drirth of an admiui\trator. the duty of iettling up the estate  
devolves on tht. atlministrntor dc h o ~ l r  )lo11 The representative of the 
hrqt at1ininistr;~tor h a i  nothing to do with it e'lrel~t to nccount for and 
deliver orer to the administrator de borils N O H  such a\sets as  may 
remain undisgo\ed of. Ferebec v. B n r t o .  64. 

2. Creditors c;lnnot sue him directly. nor h a w  they a right of action on 
the first administrator's 1)ond. for the tlond does not w r y  nor add to 
the duties or liabilities of an administrator. but merely increases the 
security for performance of his ilnty. Ibid. 
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3. A judgrneut ol?tained by a creditor a,cainst the administrator de bonis 
iiotc ;~scert:~ini~ii: the :~mou~i t  of ttic clel~t. but cleclaring that this ad- 
ministri~tor 11:~s  lo assets. will  lot vary the principle. Ihid. 

FRAUDS A S D  FRAUDULEST ('OXTEYANCES. 
1. Where a cltwl of trust conveying 11 tlebtor's prol~crty for the satisfac- 

tion of czrrtain cretlitors is uecessary to sul)l~ort all action against per- 
sons claiming ils l)urc.l~;isrrs untler cxsecutio~~s i~gaiust tlie grantor, and 
it  is not shown that. intlel~entlent of the 11rolwrty c:onrryetl, the grantor 
hilt1 enough at  the tliite of the ilerd to satisfy othrr creditors, the 
party rrlying u l m ~  the deed must prot1nc.e evidwce of the existence of 
the tlel~ts ttierein ulentionetl. 21s the Imntls. ~ io tm,  judgments, etc., or 
a t  least of suc.11 a n  amount of tlieln a s  will sl~ow prima fncie that  the 
trans:~ction wus 7 1 0 ) ~ ~  fidt. Fcimestcr v. VcRorie, 287. 

2. When this prinrn flccie evitlencxe has been given by the grantee, the otlzhs 
of proring a l ~ y  fraud alleeed to i l n p ~ ; ~ c I ~  the deed is thrown ullon the 
11:trty allrgiuy such fraud. /bid. 

FRBGDS. STATT'IT OF. 
1. A. contr:wtrd to ~n~.c.h; i ie  from 1% a trac.t of Iantl a t  a stipulated price, 

and girre hi. written ol~ligation lo t1i:lt ebect. Aftrrwards. C., hy 
l?xrol. :~g~ee t l  to l~urc~ll;l\e A'r  i11tere.t in the to~~trac. t .  and A., hg 
enilorsemcnt on hi\ ol1lizilti011. directed 13 to corirey to ('. Held, that 
the contract I)etwet~l~ A. :mtl ('. W;I\ roitl IIJ tlir statute of f t i~uds,  and, 
of course. IIO actiol~ c~mld I,e su.;t:~ined on it. Si~t~rilu zl. K/llinrt, 232. 

2. A 1)al'ol n ~ ~ r r m e n t  1): ('. to execute a t  :~liotlier tinw ;I vo\rn:~nt to cou- 
vcy to I). title to a c.eltain piece of lalid i\ volt1 untlcr our statute of 
fritutl.. f , c t l ~ o ~  tJ v l'o wl l ,  28.7 

GRASTS. 
1. Cntltbr the act of 1912-:;. ch. Xi. \er. 1. the literary Im:ml call acquire 

110 title to 1;1i1d ;illezetl to Iw forfeited 11) :L grantee f rom tlie State 
for ~ l o n l j a ~  ment of t:lses un1e.s some l~roceecli~~:: 11ai bee11 first had 
ou the p r t  of the Statr,  or its asignees, the l)resitleiit iuiil directors 
of tlitl literarj fu~itl. 40 a \  to five to the riantec, liis heirs or as\igns, 
"a (lay ill wnrt." i u ~  olq)ortnnity t o  chow tlint thc :llrearaSe\ of the 
h s e s  h t l  in fact Iwen 1i:iicl withill the ;\ear. I'hclpr 1 ' .  Chcssotz, 194. 

2. AII e h i t e  once rt'stt'tl (*i~l i~wt lw dcfe;itetl 1) j  :I ronditiolr or forfeiture 
without wnle act on tlic l ) a ~  t vf the g ~ a u t o r  or hi. heirs by ~ ~ l ~ i c h  to 
take ; i t l r :~~~tnge  of t h r  contlition or forfeiture. wen when the words 
of the conditioli are  "the rst:ltr shall thercul~on be toid aud of no 
effect." which norclr ha\(,  the W I I I I ~  legal iml~ort :I\ the words "ipso 
facto witl." I b ~ d  

3. On :I l~etition to \ ;tcate ;I junior grimt 11) more tllim one perwn, when 
one 0111) 1i:itl an! cxictiu:: titlc to the i)remi\er, the misjoiucler is no 
bar to n jurli:~uettt v;~cnting the ~ ' r : i~i t .  IIolln)~d v. C'row, 373. 

4. The relators II;IX e a right to thi\ ren~eclj. whether they prove any actual 
claill;~ge or not. for the su\).equetit PrilIlt ih 11cr ,st a cloud upon the 
o v e r  t i t  1 I i i v c  to h i .  [Did. 
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G R A N T S - C ~ I I ~ ~ W U ~ ~ .  
5. Parties claiming under a junior grant cannot impeach an elder one 

directly. much leqs can they do it  in a collateral manner. Ibid. 

INDICTMEST. 
1. Where an indictment for libel charged that the defendant set up in pub- 

lic a board on which was a painting or picture of a human head with 
a nail driven through the ear and a pair of sheara hung on the nail, 
and the  roof was that a human head showing a side face with an 
ear, a nail driven through the ear, and a pair of ?hears hung on the 
nail was inscribed or cut in the hoard by mean\ of some instrument, 
but wa- not painted: Held, that there \%a\ a fatal variance between 
the allegation and the proof, end that the defendant must he acquitted. 
S. 2'. Pozceru, 5. 

2. I t  is not a sufficient justification for a person who does an unlawful 
act to show that he did believe it  unlawful. When the act is  unlawful 
and voluntary. the quo cri~imo is inferred nec.essi!rily from the act 
itself. A.  v. Preanell, 102. 

3. A r)roprietor or a mill who cuts a canal across ;I l)ublic road whereby 
I)ns.:age :!long the highway is ohstrwtctl. and those who are in Dos- 
session uf the mill claiming under hi111 and usiilg the c.an;!l are liable 
to :in indivtruent for such obstruction, the one for creatins and the 
o t h ~ r s  for continuing the nuisance. Rut if a Ilridge is erected over 
the cannl neither is indictable aiml~lg for suffering the bridge to be 
out of r e ~ ~ a i r .  S. zr. Yurrcl7. 130. 

4. Where a puhlic  la^ imposes a public duty, the omission to perform tlie 
duty is indictable; hut if it is not an ahsolute duty, 11ut a conditional 
one, dependent upon the honest exercise of the judgment of the person 
or 1)erson. to ~ v h o ~ n  it is submitted. whether it is to I)e performed or 
not. the omission to perform it pc'r sc' is not nn intlictable offense. 
S .  v. lT'i7linin.s. 172. 

5 Thi~<.  where : ~ n  inilictment c.hniwcl that the narden. of the poor had 
omitted to make h j  -laws, .rule\ and regul:~tioiis for the comfort of the 
~ o o r  under the act. Rev. S t a t .  ch. q9. cec 13.  Held. that the indict- 
ment noultl not lie, I1eva11.e the dutv in~lrc~wtl upon the  artle lens by 
that act w w \  n diicretionar? one. to Iw e\erci.ed :I< they miqht deem 
expedient. Ib id .  

6. An indictment for malicion.: niii~.!iiof 1111ist cjithes expressly charge 
malice :~gninst tlie owner. or fully otherwise describe the offense. S. z.. 
.3flck~Oll. 329. 

7. Setting forth in the indictment that the iltrt was done "feloniously, will- 
fully. and muliciouslg." without averring that it was done "ruis- 
chicvously," or with malice iigninst the onmer. is not sufficient. Ib id .  

IXSO1,TEPI'T DEBTORS. 
Where a party wl1o has 11een arrested upon :I cu. s c ~ .  gives liond for hi.; 

:ll,l)ear;lnce. et c... he may. when a judg~nent is niored for a I~reach of 
the bond. adduce :in? matter wliicil  amount^ to :I cleferiw. f:obinso)t 
r. .VcUziycrltl, 136. 
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JOINT JUDGMENTS 
By PEAKSOX. J .  Where two or more joint obligees. who are not partners 

in trade, take a joint judgment, how far  and in what manner the 
right of survivorship is abolished in this State. in regard to such 
joint judgments, by force of the act of 1784. Rev. Stat., ch. 43, scc. 2, 
is an open queution. Ellison I - .  Andrezrs. 158. 

JURY. 
A person who is exempted I I ~  law from serving on jurieu is not bound to 

serre  on a special r m i r c .  8. r. Whi t ford .  99. 

JUSTICES O F  THE PEACE. 
1. Where a judgment W;IS rendered by a justice of the peace against a n  

ahsent party. and the party within ten days thereafter applied for 
relief under the act of Assembly. Rev. Stat.. sec. 15, the justice has no 
right summarily to vacate the judgment. Such an order is void. 
XZo(112 v. XcLeir)z, 260. 

2. I t  wns the clutx of the justice to ichue a notice to the opposite party, 
and an order to unmmon witnesc.rs and produce all the papers before 
him cw fome other justire :it come day within thirty days, in the 
meantime directinc a forbearance of proceeding?-, on which appointed 
day the case .lionlil IIC. reccmsitlered. Ibid. 

3. \The11 :L juhtice. on sncli :~lq~licntion. made :ln order a t  once vacatinq 
the judgment. and no further l~roceedingu Twre liar1 thereon: Held,  
thnt tlle order not I~eing n-nrr;tntecl by law. the original judgment 
rem:~ined in full force. Ibid. 

LESSOR S S D  LESSEE. 
1. Where the ov-ner of 1:md to wliich a ferry is ;mnexed, is ;I francGise, 

leases the land. together with the ferry. Ire is not responsible for :my 
dtimage sust;~il~ed by :I third person from the mismanagement of the 
ferry ~vhile in ~~oszession of the lessee. Bi(jqx P .  P'twcll. 1. 

2. When there is a lwse of ;I house. :tnil a gcrson lives in it  by :ui xssign- 
ment or nr~dert;~liing from the lesfee. or by her license merely arid a t  
her will. lie is concluded from questioning the lessor's title. for he 
came iii ui~der  him. and c;innc~t withliold the lossession when the term 
has expiref1 or 11ern le~nl ly  surrenderecl. X7lrye 1.. Luc.he)zour. 150. 

LIMITXTIOSS. STATUTE OF. 

1. In tlctinuc by ;I llu41;111tl m d  \\-iff1 for :I 4:ire. when i t  :~ppc;~red thnt 
the \liire hat1 I N W I  i.iveli to A. for life. :mcl :~f ter  death to the fcme 
pl:iil~tiff. who. ;at the t1e:tth of the ten;lnt for life. wac. :ui infant and 
m : ~ r ~ i e d  ant1 11:1tl i l e ~ e r  .iilce I~ecrl diccorert. H t l d ,  that the action 
way not 1);irred 11.1 the statute id limitations. lrclcctn v. J a r P ~ o ~ z .  149. 

2 On the conil~romise of ;L suit. the tlefendarlt :igreetl to 11icy the fee of the 
plai~tiff's :lttorney. rlt.glt3c.tecl to (lo so. i~nd  the l~laintiff w:ls obliged to 
pay it  hiniself. Hcli7. that the sta tnte of limitations did not begin to 
run against the l~laintiff's rlaim until he paid the money. :md that  i t  
~ w s  not riecesstlry to give   lot ice of the pay~nent to the other party to 
entitle thc 1~l;iintiff to ))ring his suit. Denrrr w. Carter, 267. 
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MIL1,S. 
1. Iri a proceeding under our statute to recorer ilamages for overflowing 

1;md 1)y a millpoutl. it is not necessary that a c.ol)y of the 1)etition 
should 11e served on the defendant. I t  is sufliicieut for the ~laiut i f f  to 
,gire the defeudant teu days iiotice in writilig of liic intelltion to file 
the 1)ctition. C'0.r I'. Bitie. 1:3!). 

3. A11 alrl)lici~tion for relief from damages nssessrd for a period subsequent 
to the t i ~ u e  of the juilguient ciin o111y I)e Iiriirtl if the tlam is take11 
; I J T - ; I ~  01. Iowrrrtl. The ~ ~ i ~ c h i l l g  out of the ch;~~inel  i~litl other causes 
of a simili~r kill11 furuish no rwsou for :~l~wtilig tlir tlaini~ges. I l i i d .  

PRACTICE A s r )  PI,EAUIS(;. 
1. \Thew :I jutlgnie~~t hits Iwen had ill the Sul~erior ('ourt, and on itl)l)t.i~l 

to tlirl Sal~rr iue ('ourt the jutlg~uent is reverse11 for error. the whole 
jndglurnt. its x r l l  ;is the costs for as for the other ~uat ters ,  is set 
iisitlr ;tilt1 the t ~ ~ s t s  ~ u n s t  Iw ti~setl  11y the court Iwlow. which finally 
tl(Terlninrs the ixse. St~rffffortl c. ~ - C I ~ . . S O I I I ~ .  17 .  

7 .  TTliere a 1 ~ 1 l t 3  or ortler is enteretl oil the rerortl 11.v a 1)rcq)er officer of 
tlie court iii thr  clerk's office. I ~ u t  tluriuy tern1 time. arid the court 
meets ;rut1 hits afterwards. the coiiclnsiori of law is tlitit it was recog- 
uizcd i~liil atlo1)tecl 1)y the court. I h i d .  
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PRACTICE AND P I J E A D I S G - C O T L ~ ~ ? L U ~ ~ .  
8. Every court has the control of it< ~ W I I  records. and max alter or arrlend 

them, or refuse to do uo, a t  its dih~retioll. Baylcy e. F o o d ,  90. 

9. Where the county c20urts esercice this diccretion. their decision i i  snh- 
jrct to  an al)pwl to the Superior Court and i.; hereby vacated. m ~ d  
the trial in the Superior Court is dc 110~0. Ibid. 

10. In con\itlering the mit ter  in ap1)e:tl. the Superior ('ourt is not confined 
to the evitlcuce in the court helow, but may het~r .  ; I I I ~  will hear, m y  
additional or new evidelice which  nay be oberetl 1)) the partieh. Ihid. 

11. TVbether the tlecicion in the Superior ('ourt ih ontb purely iu the discre- 
tion of the jutlge, or one which is hu1)jcc.t to rc~riew Ilc.re, the judg- 
n ~ r r ~ t  ic tillill :m(l co~~clu ' i i~e .  1)ecnuse the Suprerue ('ourt i c  ;I court for 
the correction of crrorc, in matterc of law :mtl riot matters of fact. 
Ihid. 

12. When the Su11rrior ('ourt, upon the facts suhnrittrd to ant1 determined 
by therlr. refucecl a n l o t i o ~ ~  to dismiss ;I ~ u t ~ r i l i ; ~ ~ ~ :  Held, that  nn 
ul~l~c~nl  cw~ltl not Iw taken from their tlecic,ion. Jo~res  1.. .Jo~rc.a, 98. 

14. In order to o l~ t ;~ in  ;I vorire dt. 11or'o for tlre z~tlrnicsiou of inq)~.ol)er evi- 
dence, it ic, ~ ~ o t  untficieut to state nxltter rr~ltlcrillg it 11rol1;lhle that 
suc.11 evi(1enc.e ni:~y Ir;~re 1wen recvi~ed. I ~ u t  it is i ~ l t l i \ l ~ n ~ \ a l ~ l c  to state 
the eviclcncv itcclf. otl~erwiae the court cn~inot see that the rvirlence 
m;rs illtgnl. :nicI juilerncwt will Iw atfirmed. P. v. Clarl;, 151. 

17. When ill tlrtinuc. t l ~ t ~ r e  is :I vertlict for t l i ~  l ~ l ; ~ i ~ i t i E  and error iu the as- 
sessrurut of tl;inl;~gt's 0111)-, ;I fv,,/i~'c (lo rloro will  lot Iw ;~'rv:trilotl. I b i d .  

19. If a l)ill, tllougl~ c.o~ifessrd. tloes not entitle the l)l;~iutiff to ;I tlec:ree it  
111ust Iw tlismissetl; I)ut if it c o ~ ~ t ; ~ i r l  Ini1ttc.r for soule tlecrce for the 
l)li~irrtiff. that tlecGree will Iw n~:itle. Zhifl. 
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PRBCTTC'E AND PLEADISC,-Continued. 
dewrihed in the contract or bill ac: to identify it  hy such metes and 
bounds a i  ought to be inserted in the conveyance to be decreed, then 
on the hearing the court would only declare that it  fit the con- 
tract should be cpecifically performed. and a curvex and inquiry 
mould he directed thereon. and. of course, the party might offer proof 
touching that matter. Ibid. 

21. When a Demon who has commenced a suit in forma pauperis afterwards 
is dispupered ant1 enters into a prosecution bond, he is entitled, upon 
his recover!: in the action, to a judnment for his costs, as  well as those 
incurred before he ma. ilispaupered as  thost incurred afterwards. 
Revel 1.. Pearson, 214. 

22. d clefendant %-as arrested on a ca. sa. and gave bond a s  required by 
law:  the plaintiff was permitted to amend his execution and the de- 
fendant allowed to appeal: in tlie Superior Court the plaintiff moved 
to dismiss the appeal on the ground that the appeal was improvi- 
dently granted. and the motion was sustained by the court, and the 
:i~pe:11 ordered to he dismissed. The plaintiff is not then entitled in 
that cowt to a judgment for his debt and costs against the defendant 
and his sureties on the appeal bond. Chum w. Jones, 251. 

23 A 11nrt.r n h o  clue. not exeept to an opinion in the court helow on a 
11oint of law i. precluded from making the esception in the Supreme 
( 'omt  whell the cahe comes on there. Gunt v. Hu~~such-er, 254. 

21 Whrre there i~ a dormant judgment the plaintiff may have a scire 
t r t r~n\  to rerive and an action of debt to recorer the amount of the 
~nclcrnent. 1 ~ 1 t h  pendinc a t  the came time. a ~ d  a judcment on the 
,( 11 ( fat  r t r \  cm~liot be  leaded in har of the action of debt. Carter .v. 
~ ~ 0 1 i i 1 ~ ~ 1 1 .  274 

25 Where there WA. an oriler to amend, and the subsequent proceedings in 
the cilie nrr I)n-ed upon the assumption that the amendment has been 
~ l l i~ t l r ,  the co1u.e i i  to cc~n.ider the order aq .tandinq for the amend- 
mmt  it.elf Hollrti~d I. ( 'ro~c. 273 

26. I t  is error in :I j11dw to leave it to the j u r ~  to decide who lvere the  
lirirs of a deceased person. That is a question of law for the deter- 
nii11:ition of the court. Brttdfot.rl 1 , .  Erxin.  291. 

27. If n judge omits to c.11nrge upon a point presented 11 ,~  the eridence, it  is  
no error unless he is requrstrtl to give the charge. But if he make a 
cl~nl 'w ngainqt Ian-, it is error unless it  be ul~on a mere abstract 
11rol)osition. :lnd it is al~parent upon the whole case that it could mis- 
lead the jury. Hiw t > .  TT-ooilnrtl. 293. 

30. TTl~ril there is nri : r p p ~ ~ l  from :in interlocutory decree in a cause. and 
the l,arties proceed to th r  trial of the cause vithout waiting for the 
~lecision of the matter :111prnleil from, the iil~pc~ill will be dismissed at 
t l ~ e  c.o.;t: of tlie :11q,ellxrlt. Lnvc r .  Jo l~ns to t~ .  367. 
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PRACTICE ASD PLEADING-Continued. 
31. Although a juror may sit on the trial, against whom there was good 

cause of challenqe, yet the party, by not having made the objection in 
time, waived it. Rriggs v. Byrd, 377. 

32. I n  criminal as  well as  in civil cases all the testimony on both sides 
should be introduced hefore the argument commences. After that  the 
parties hare no right to introduce additional testimony, though the 
court. in its discretion, may permit it  to he done. S. u. Rash, 382. 

33. A judge is never hound to instruct a jurr  upon an ahstr:rct proposition. 
His duty is to 1:1y (down the law to them as applicable to the evidence 
introduced. Ih id .  

34. I t  never can he error in a judge to assume that as  true which the pris- 
ouer in his defense has treated a s  t r u e a s ,  where a prisoner indicted 
for murder, does not pretend that. if guilty of the homicide. he is 
guilty of anything but murder, but relies in his defense wlely upon 
the ground that he not guilty of the homicide. Ih id .  

35. It is not error in the judge to tell the jury that if the witness is  cred- 
ible. i t  is their duty to heliere h i ~ n ,  when he adcls a t  the same time. 
"yet it  is possihle the witness may he mistaken or perjured." 

36. An omisnio,? 11y a jnilre to inctruct the jury uyon a particular point is 
not error. If the 1)nrty. deeming them m:iteri:~l. ask for instructioni. 
and they are  improperly granted. the question may he brought before 
the Snpreme Court for reriew. I r e g  v. S t e p h c w o n .  34. 

PRINCIPAL asn AGEST. 

1. An agent, who. in lnakirlr a contract, discloqe\ the name of his princi- 
pal, is  not leqally ~,e<ponsihle to the person with whom he contracts, 
and. therefore, if he paye any dam:tgeq ari<inq from a breach, he can- 
not recover the amount so paid from the 1)rinclpaI unless paid by his 
special rrquest. Ilccidozcr v. Snzith, 18. 

2. A principal cxnl~ot maintain :in action against lrih agent for money had 
and received until a ilemand and refusal, but the proof of a dem:rnd 
and refiisal i q  not restricted to :my parti<.ulnr form of words, but any 
declaration of the ngmt to the princilx~l which shows a denial of his 
right puts him in the wronq and gives to the princilM a right of 
action. Noore P .  H?/t~cc??,  35. 

3. Where the ~laint i f f  had emp1o)ed the defenilant to sell for him a quan- 
tity of fich. and in attempting to make a cettlement they differed as 
to six I)arl?ls of the fich, the pl:~intiff wiching the ilefentlant to p:ly 
for - is  barrels of fish more t h i ~ n  he wnu willing to :tccount for :  Hcld, 
that thi\ W:I\ 11ot only cridence of dcmmltl, hut wxc. in Inn', n de- 
mand. I t  was a denial of the plaintiff's right. : ~ n d  Fhether correct or 
not. gxrc hini i111 immediate rirllt of action and set the <tatute of 
1imit:itionr in action. Zhi(Z. 

PRINCIPAL AND SURETY. 

1. A <wet>  has n o  c-1;tini 1111o11 hi- 1,rincil):rl until he hiis paid the mvrley 
for which he wu. I)onnd. Po)1dcr u. Curtcr, 212 



2 .  Whrn  A. was intlel)tecl t o  K.. ant1 ('.. for a fa i r  c.onsitleration, agreed in 
\vriting to 11ay the debt to R.. autl i~f ternar i l s .  U ~ O I I  tlrmanil from B., 
ref~isr t l  to (lo so. mcl A. sul)src~uentlj- \\-;IS c.oml~elled to pa>- the  debt : 
H c l d .  tha t  a s  Iwt~veen A. aiiil C'.. A. was to I J ~  considered a s  surety and  
('. :ls 11ril1c4pal, and that  the  statute of l imitatio~ls I~ei.;ul to run 
: ig;~ii~st  A ' s  (.lain1 on C'. .  not from the t h t e  of the  agrermeut or of C.'s 
refusal to 1Jay E., but ouly from the time wl i r~ i  A. iicTui~lly 11aitl the  
mollry. 171id. 

1. 111 a11 :retion of s1;intler (under our q t a t u t e ~  for ch;irgi~ig that  the plain- 
tiff had  criminal intercowse with one A. a t  :L lkirtivular t i rw  and  
11lac.e. the  tlefeiitlmt c%nnot justify 1 ~ y  sllowing tha t  sh r  hat1 such 
i~i t r rcourse  n-ith A. a t  a~ io the r  time and l ~ l a c c  Sliorpe 1'.  b'tc.plic~rson. 
34s. 

2. The t lefe~ir l ;~i~t  in such a11 xctioii. in ;I 1)le:l of justification, must aver 
;11i(1 must ] I I Y I \ - ~  t l ~ e  itlrntical oft'rnst~: ;untl wl1e11 any circulnst;uicc i s  
stutc,tl n.1iii.h is tlescriptire of a1111 itleiirities the  obelisr. i t  li111st be 
iivrrretl alitl 1)rovetl for the  1)url)osr of showi~ig that  it i s  tlle same 
obcl~se.  Iliid. 

3. S e t  though tlir l~ l ea  is not favoreil w1ie11 Oth~?r descriptive circ~umstances 
;ire IJroven. so a s  to show clearly tlltrt i t  i s  the  offense charged, a 
sliyht varii~tiorl ill some of the other ctircun~stanc?s, which may be 
ascril)ed to mistake. woultl not Iw fntal-as, for instulce.  t h t ~ t  i t  was 
OII S;~turilay iusteatl of Sui~tlny. ant1 the like. J7)ic7. 

5 .  111 snch c:rsrs. whether the party c~omglainiug ac.tetl 71ortn fit7(, or  from a 
i l l  1 n i i~ l i ious  1 is ; l s  I I u s t i o .  T11~  opposite 
11:11'ty, thrrefvre. is  a t  l i l~er ty  to prove ~n;iiice either by express c ~ i -  
tlmic.c> or I J ~  nttendinr: or  co1later;~l circunirtances. Ib id .  

2. S r i the r  the ;let of 1779. Rev. Stat.. ch. 34. sec. 10, nor the act of 1848-9. 
rli. 25. corwtitnte:: n felony in such a case. I b i d .  
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1. A,.  owning a slave. diet1 intestate. and no administrat-ion mas erer 
gral~ted on his estate. The liest of kin took possessiou of the slave 
and kept him for seven years. They then sold him to T I . .  who kept 
him for ten years, and he was then sold by 13,'s esrcutors to ('. After 
renlaining in C.'S possessio~~ four years he ran :I\T;IJ-. was caught and 
confi~~etl in jail, from which he w:~s tnkru by I).. who, upon cle~nand, 
refused to deliver him to C'. Hclrl. that C.'s possession entitled him to 
ill1 :ictiou of trorcr against I).. who was 21 mere wrongdoer, setting u11 
rlo title in himself. Craiy v. J f i l lo :  375. 

3. In our State. i t  is held that if a tenant in commot~ tillies :r s lare out of 
tlie State to  11:ll.t~ unktlo\~n. ant1 iells him, the coten;intc may treat 
this is  a destruction of tlie lwopert~.  But a sale to ;I citizen of the 
State i 4  riot tantamount to a destruction, and. thcrefore. does not 
amouut to a coliversion. Pttt  v. I'etwtr!/, GU. 

3. When a man I~nilt  :I rail fetlce nlwll ;t 1)iec.e of I;md to which he had no 
title, and the owner of the lantl removed the ritils and ke11t i)owecsion 
of them, the former hils no right of action agaiust the latter unle\\ 
tlie remoral ha!, Iwnl effected 113- a 11re:lch of the peace. W e n t :  1.. 

Fincher,  297. 

TRUSTEES. 
1. \There A. B., ant1 ('. were intere\ted i l h  the 11rincil)al c e s t u i ~  que f r  u r t  

in a deed of tru4t of slaves for the payment of dellth in which A. 
the trustee, and. 11y an agreemelit of the three. R., : ~ t  a public sale, 
under the deed 1 ) ~ -  tlie trustee. Itid off the \l:tves for the l~enefit of the 
three: Held, that Iry this <ale, the legal title veqtcd in a11 as tet~:mt\ 
in common. l 'itt I.. Petwril/, 69. 

2. Thc positiot~ that "a trustee cannot 1)uy a t  hi< own .ale"  nus st Iw takru 
~ r i t l i  sonw qua1ific;itionr. He mil? 11uy :it his own sale :111(1 c.harge 
himself \ ~ i t l i  the bid, ant1 the wutu i s  quc t rus t  may, ;it their rlec'tion. 
hold him I~onntl hy it. or may reput1i;rte the sale :mi1 treat the pl'o11- 
ert? :IS still belonging to the tt u\ t  fund. I7)id. 

1. P n w n s  m:q c11:mue notes for their mutual t~c~c.ommodatio~~, n it11 ;I v i m  
to raise monej by havi t~g them cliscountcd, and the? will re.1iectirely 
cotistitute a cousi(ler:~tion which will ~nalre them ;ill l~indinr: on the 
malrcrs. 1)rorided. however, that they be not made wit11 a riew to 
their Iieing illegally tli\counted. Hut  n note mode to the iutcv~t of Ile- 
ing legally discounted for the accommodation of the maker. or the 
lmyee, or both of them. would not he obligatory brtween the l);~rties, 
;md ir void in the hantl\ of o x  who di<connt. i t  xt a r;lte e~ceeilinc 
six I)er cent ; :md there is no difference Iwtween a miln'?r 1naBing liis 
own note to the lruder : I I I ~  getting a friend to make :I ~ ~ o t e  to hin~\r l f  
and his passing that  to the lnitler. Eimpwn v. Fztllgiicider, 821. 

2. Whether the 1e11ilt.r was cognizant of the intention of the parties to the 
note or not is not material in a question of usury. for the statute has 
no provision in favor of the assignee, and i t  is the fact ant1 not t h e  
assignee's knonle(1r.e of it which (letermine< the v:llitlit~ of the in- 
strument. lb id .  
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VESDOIt A S D  VESDEE. 
Where a vendee takes an article a t  his own risk. or with all faults, he be- 

comes his own insurer, and the seller is relieved from all obligation to 
disclose :my fault he may know the article h m ;  Ijut he mnst resort to 
no trick or contrivance to conceal the defect from the purchaser. 
I'ccl~cc P .  Blucktcell. 49. 

ITARRASTIES. 
1. A.. 11y deed, convej-etl a tract of land by metes and bouucls, specifring 

the ~ l u m l w  of acres. and covena~iteil a s  follows: " T o  have  and t o  hold 
to him, the said R. S.. his heirs and assigns, the right arid title of the 
same I warraut and will ever defend": Held,  that this n7as only a 
covenant for quiet enjoyment and not a warranty as  to the number o f  
acres mentioned in the deed. Hut t t ly  c. Waddcl l ,  22. 

2 In  the sale of 1:md 1,y deed there are  no implied warmutie*. Ib id  

3. In the sale of a slave, a warranty of souridneis include5 soundness of 
mind as  well as  of body. Simpson c. J l c h a y ,  141. 

4 The boundnew of mind meant in the marrnntr of a slave mean\ only 
such a degree of n~enta l  capaci t  as renders him fit to perform the 
ordinary duties of n da le .  Ibid.  

5. In an action for a breach of covenant in a warranty of the soundness 
of a slave the plaintiff may show what the slave afterwards sold for, 
to aid the jury in estimating damages. I$ou.rton c. Starneu,  31'2. 

6. When one having only a life estate sells and conveys the land, with 
warranty in fee, this warranty does not bar nor rebut the purchaser. 
Jf00l.c v. I'url;er, 123. 

WIDOWS. 
A widow is not barred of her right to her year's ~rovisinn, under our 

statute. Rev. Stat.. ch. 121, sec. 13, by her adultery, etc.. a s  she is  of 
her dower hy the Rev. Stat.. sec. 11. TFnlters v. J o ~ ' d a n .  170. 

1. h inere n-ronydoer who has only a color of title cannot pass any estate 
1)) hi\ will to his devisees. Smith v. B r y u ~ l .  11. 

2. The act of 1844, ch. 83, making devi.es to operate on wch  real estate a s  
the twtator may have a t  the time of hi< death was altogether 1x0s- 
pectire and did not extend to his ;rills mnde and published before the 
time when the act went into operation. though the testator did not die 
till afterward.. nnle\q there had heen :I republication of the will after 
the act went into oprration 1Trllin)ns z.. Davis. 21 

2. ~nyul) l ished wills of the sup~c?sed testator are  admissible in evidence 
as  to ques t io~~s  of capacity and uudue'inflv.ence. as  they tend to show 
intelligence and a settled purpose to make dispositions like those con- 
tained in the script in contest. L O ~ P I  z.. . Joh~uton .  355. 

4. Where. on the trial of an iswe, devisavit  vel  non ,  the declarations of a 
party are given in evidence, and i t  appears afterwards that  those 
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declarations were in fact in favor of his own interest, though appar- 
ently against it, the court may. a t  any qtage of the trial, direct the 
jury to disregard them. Ibid. 

5. The proceeding in probate causes is not qimilar to those a t  common 
law, for in its nature it  is a proceeding i r ~  ron, to which there are  no 
parties in the strict sense of tlie common law, and the court retains 
that esclusive power over the subject which arises from the provision 
in the statute that the issue "is to be made up under the direction of 
the court." The court may modify the issue, both in respect of the 
scripts and of the poqitions of the partirh' interest, so as to have the 
contest upon the issue determined c~onclusirely and upon its merits a s  
esisting in fact. Ih id .  

6. There c:tnnot he republication by oral declarations merely of what pur- 
ports to be an attested will, and i t  is doubtful whether there can be a 
holograph. As to a paper purporting to be an attested will, there can- 
not be a republication unless by a rei-'secution of tlie same instrument 
or by the execution of a codicil with the ceremonies required by the 
statute. Ib id .  

7. When one script only is put in issue, and that is but part of the will, 
the verdict ought not to be against it  altogether, but should rather be 
according to tlie truth-that, i t  is a part. Upon such a finding, the 
parties would be under the necessity of asking the court to set aside 
and remodel the issue so a s  to embrace both scripts, and thus the 
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